This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARM 


lARY 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


lltBoial  Be»ort«r  Syttom. Uiilhd  Statet  Seriet. 

THE 

FEDERAL  REPORTER. 

VOLUME  87. 


CASES  ARGUED  AND  DETERMINED 

CIRCUIT  COURTS   OF  APPEALS  AND  CIRCUIT 

AND  DISTRICT  COURTS  OF  THE 

UNITED  STATES. 

PERMANENT  EDitlON. 


JULY— AUGUST.  1898. 


8T.  PAUL: 
WEST  PUBLISHING  CO. 

1898. 


Digitized  by 


Google 


.      COPTRIOHT,  1898, 


Br 


WEST  PUBLISHING  ca 


Digitized  by 


Google 


AMENDMENT  TO  RULES. 


UNITED  STATES  CIRCUIT  COUBTS  OF  APPEALS. 


Sixth  Circiiit. 


3.1 

Paragraph  4  of  rule  3  is  amended  to  read  as  follows: 

At  other  than  calendar  sessions,  except  the  June  and  July  sessions, 
the  court  will  hear  any  case  upon  the  docket  in  which  the  record  has 
been  printed  and  briefs  for  both  parties  filed,  provided  that  there  has 
been  also  filed  in  the  clerk's  office  on  the  Monday  preceding  the  first 
day  of  such  session  the  written  consent  of  counsel  for  both  pui-ties 
that  such  hearing  may  be  had.    ■ 

As  amended  July,  1898. 

1  For  rale  as  originally  adopted  In  the  Sixth  circuit,  see  21  C.  C.  A.  Ixxlli., 
78  Fed.  IxxlU. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  RORACB  GRAY,  Circuit  Justice Washington,   D.  C. 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Bristol,  R.  I. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland,  Me. 

Hon.  NATHAN  WEBB,  District  Judge,  Maine Portland,  Me. 

Hon.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire..,; Llttlctott,  N.  H. 

Hon.  THOMAS  L.  NELSON,  District  Judge,  Massachusetts.' Worcester,  Man. 

Hon.  FRANCIS  C.  LOWELL,  District  Judge,   nassachnsetta.* Boston,  Maas, 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island Providence,  R.  I. 


SECOND  CIRCUIT. 


Hon.  RUPUS  W.  PECKHAM.  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  T. 

Hon.  E.  HENRT  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  NATHANIEL  SHIPMAN,  Circuit  Judge Hartford,  Conn. 

Hon.  WILLIAM  K.  TOWNSEND.  District  Judge,  Connecticut New  Haven,  Conn. 

Hon.  ALFRED  C.  COXE,  District  Judge,  N.  D.  New  York Utlca,  N,  Y. 

Hon.  ADDISON  BROWN,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  CHARLES  L.  BENEDICT,  District  Judge,  E.  D.  New  York.* Brooklyn,  N.  Y. 

Hon.  ASA  W.  TENNEY,  District  Judge,  E.  D.  New  York.* Brooklyn,  N.  Y. 

Hon.  EDWARD  B.  THOMAS,  District  Judge,  E.  D.  New  York.'..  »  Liberty  St,  New  York. 
Hon.  HOYT  H.  WHEELER,  District  Judge,  Vermont Brattleboro,  Vt. 


THIRD  CIRCUIT. 


Hon.  OBOROB  SHIRAS,  Jr.,  Circuit  Justice Washington,  D.  C. 

Hon.  MARCUS  W.  ACHE80N,  Clrcolt  Judge Pittsburgh,  Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  EDWARD  G.  BRADFORD.  Dl&trlct  Judge,  Delaware.* Wilmington,  Del. 

Hon.  ANDREW  KIRKPATRICK,  DUtrlct  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  WILLIAM  BUTLER,  District  Judge,  E.  D,  Pennsylvania Philadelphia,  Pa. 

Hen.  JOSEPH  BUFFINQTON,  District  Judge,  W.  D.  Pennsylvania Pittsburgh,  Pa. 


■  Deceased  November  21,  1S97. 
I  Commissioned  January  10,  1898. 
*  Resigned  June  S,  1897.  to  take  effect  on  ap- 
pointment of  successor. 


87  F.  (T) 


•  Conflrmed  July  8,  1897.     Deceased  Decem- 

ber 10,  1897. 

•  Commissioned  February  16,  1898. 

•  Confirmed  May  11,  1897. 
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FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  Circuit  Juatlce Washington.  D.  C. 

Hon.  NATHAN  QOFF.  Circuit  Jui»ge Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  3IMONTON,  Olrcnlt  Judge Charleston,  S.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore.  Md. 

Hon.  AI;QUSTUS  S.  SEYMOUR,  District  Judge,  E.  D.  North  Carolina.'...  New  Berne,  N.  C. 

Hon.  THOMAS  R.  PURNELL.  District  Judge,  E.  D.  North  Carolina.' Raleigh,  N.  C. 

Hon.  ROB^IRTJP.  DICK,  District  Judge.  W.  D.  North  Carolina.' Greensboro.  N.  C. 

Hon.  HAMrLTON  O.  BWART,  District  Judge,  W.  D.  North  Carollna.'..Hen(lerionvUU,  N.  C. 
Hon.  WILLIAM  H.  BSAWLBT,  District  Judge,  E.  and  W.  D.  Sout^  Cat... Charleston.  S.  C. 

Hon.  RODERT   W.    HUGHES,    District  Judge.  B.  D.  Virginia." Norfolk,  Va. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  B.  D.  Virginia.* Richmond.  Va. 

Hon.  JOHN   PAUL,    District  Judge,   W.   D.    Virginia Harrisonburg,   Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge,  West  Virginia Parkersburg,  W.  Va. 


FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  Mccormick,  circuit  Judge.. ..» DaUaa,  Tex. 

Hon.  JOHN  BRVCE.  District  Judge.  M.  and  N.  D.  Alabama Montgomery,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,   District  Judge,   N.  D.  Florida Jacksonville,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.   D.  Florida Key  West.  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  O.  Georgia Atlanta.  Oa. 

Hod.  EMORY  SPBER.  District  Judge,  S.  D.  Georgia Macon.  Ga. 

Hen.  CHARLES  PARLANGE.  District  Judge.  B.  D.  Louisiana New  Orleans,  La. 

Hen.  ALBCK  BOARMAN.  District  Judge.  W.  D.    ^oulsUna Shreveport,  La. 

Hob.  henry  C.  NILES,  District  Judge.  N.  and  i.  D.  Mississippi Kosciusko.  Miss. 

Hon.  DAVID  B.  BRYANT.  District  Judge.  B.  D.  Texas Sherman.  Tex. 

Hen.  JOHN  B.  RECTOR.  District  Judge,  N.  D.  Texas.' DaUaa,  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas." Ft  Worth.  Tex. 

Hon.  THOMAS  8.  MAXBY,  District  Judge.    W.  D.  Texas AusUn,  Tex. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN,  Circuit  JusUce Washington,  D.  C. 

Hon.  WILLIAM  H.  TAFT,  Circuit  Judge Cincinnati.  Ohio. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  JOHN  WATSON  BARR,  District  Judge.   Kentucky Loatortlle,  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judgv,  E.  D.  Michigan DttroU,  Mich. 

Hon.  HENRY  F.  SBVBRBNS,  District  Judge,  W.  D.  Michigan Halaiusoo.  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ofclo'. Cleveland.  Ohio. 

Hon.  GEORGE  R.  SAGE,  District  Judge,  S.  D.   OMo ClmslnnaU,   OUo. 

Hon.  CHARLES  D.  CLARK.  District  Judge,  B.  and  M.  D.  Tennessee..  OhatUaooga,  Teno. 
Hon.  ELI  S.  HAMMOND,  District  Judge,  W.   D.  Tennessee Memphis.  Tenn. 


,  •  Deceased  February  19,  1897. 
•Con Armed  May  5.  1S9T. 
•  Resigned  January  12.  1898,  to  take  effect  on 

appointment  of  successor. 
■Commissioned  July  13.  1898. 


•  Resigned  March  4.  18M. 

*  Commissioned  March  K.  18M, 
'  Deceased    April    9,    1898. 

■  Commissioned  July  U,  UM, 
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SEVENTH  CIRCUIT. 


Hon.  HENRT  B.  BROWN.  Circuit  Justice Waihtngton.  D.  C. 

Hon.  WILLIAM  A.  WOODS.  Circuit  Judge IndlanapolU,  Ind. 

Hon.  JAMBS  O.  JENKINS,  Circuit  Judge Milwaukee,  Wis. 

Hon.  JOHN  W.  SHOWALTER.  Circuit  Judge Chicago,  III. 

Hon.  PETER  S.  OROSSCtTP,  DIatrlct  Judge,  N.  D.  Illlnola.  .4:59  Grand  Boulevard,  Chicago. 

Hon.  WILLIAM  J.  ALLBN.  District  Judge.  S.  D.  lUlnol* Springfield,  111. 

Hon.  JOHN  H.  BAKER.  District  Judge,  Indiana. Ooshen,  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge,  E.  D.  Wisconsin Sheboygan,  Wis. 

Hon.  BOMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice: Washington,  D.  C. 

Hon.  HBNRT  C.  CALDWELL,  Circuit  Judge Little  Rock,  Ark. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul,  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge St.  Louis.  Mo. 

Hob.  JOHN  A.  WILLIAMS,  District  Judge,  B.  D.  Arkansas Little  Rock,  Ark. 

Hon.  ISAAC  C.  PARKER,  District  Judge.  W.  D.  Arkansas.' FL  Smith,  Ark. 

Hon.  JOHN  H.  R0OBR8,  DUtrict  Judge,  W.    D.  Arkansas.' Ft.  Smith,  Ark. 

Hon.  MOSES  HALLBTT,  District  Judge,  Colorado / Denver,  Colo. 

Hon.  OLIVER  P.  SHIRA8,   District  Judge,   N.  D.  Iowa Dubuque,  Iowa. 

Hon.  JOHN  8.  WOOLSON.  District  Judge,  S.  D.  Iowa Mount  Pleasant,  Iowa. 

Hon.  CASSIVS  O.  FOSTER,  District  Judge,    Kansas Topeka,  Kan. 

Hon.  RBNNSBLAER  R.  NELSON,  District   Judge,  Minnesota.* St.  Paul,  Minn. 

Hon.  WM.  LOCHREN,   District  Judge.  Minnesota.* Minneapolis,  Minn. 

Hon.  ELMER  B.  ADAMS,  District  Judge,  E.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  ELMER  S.  DUNDY,  District  Judge,  Nebraska.* Omaha,  Neb. 

Hon.  WILLIAM  D.  McHCOH,  District  Judge,  Nebraska.* Omaha,  Neb. 

Hon.  W.  H.  MUNGBR.  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  ALFRED  D.  THOMAS,  District  Judge,  North  Dakota.' Fargo,  N.  D. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  Dakota.* Fargo,  N.  D. 

Hon.  ALONZO  J.  BDOBRTON,  DUtrict  Judge.  South  OakoU.' Sioux  Falls,  S.  D. 

Hon.  JOHN  B.  GARLAND,  District  Judge,  South  Dakota.'" Sioux  Falls,  S.  D. 

3on.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City,  UUh. 

Hoo.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice." Washington,  D.  C. 

Hon.  JOSEPH  McKENNA,  Circuit  Justice.^ San  Francisco,  Cai. 

Hod.  JOSEPH  McKENNA,  Circuit  Judge." San  Francisco,  Cal. 


XBeceaaed  November  17,  1896. 

^Commissioned  December  15,  1896. 

'  Resigned  May  16,  1896. 

'Commissioned     May     18,     1896.     Conflrmed 

same  date. 
*  Deceased  October  28, 1896. 
•Resigned. 
'  Deceased  August  8, 1896. 


*  Commissioned  August  31.  18(6.    Confirmed 

February  18,  1897. 
'  Deceased  August  9,  1896. 
"  Commissioned  December  16,   1896. 
"  Resigned  December  1.  1897.  ' 

'*  Commissioned  January  21,  1898. 
>*  Resigned. 
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Hon.  WM.  W.  MORROW,  Circuit  Judge.' San  Franelieo,  Cal. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge. , Portland.  Ore. 

Hon.  ERSKINB  H.  ROSS,  Circuit  Judge Los  Angelei,  Cal. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge,   N.  D.  California.' San  Francisco.  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  8.  D.  California Los  Angeles,  Cal. 

Hon.  HIRAM    KNOWLES,    District   Judge.    Montana Helena,  Mont. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge,  Washington Seattle,  Wash. 

Hon.  THOMAS  P.  HAWLEY,  District  Judge,  Nevada. Carson  City,  Ker. 

Hon.  CHARLES   B.    BELLINOER,    District   Judge,  Oregon Portland,  Ore. 

Hon.  JAMES  H.   BEATTT,   District  Judge,    Idaho Boise  City,  Idaho. 

Hon.  ARTHUR  K.  DELANBT,  District  Judge,  Alaska.' Juneau. 

Hon.  CHARLES   8.   JOHNSON,   District  Judge,  Alaska.' Sitka. 

'  Commissioned  May  SO,  189T.  I  ■  Removed. 

•  Commissioned  June  It  1887.  I  '  Commissioned  July  S,  UST. 
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P«ce 
Arme  Gas  Fixture  &  Metal  Co.,  Pelzer  v. 

(C.  C.) 86» 

Adanw.  Tn»tin  t.  (C.  C.) 377 

Allen  T.  Windham  Cotton  Mfg.  Co.  (C.  C.)  78e 

ABen,  OaldweU  t.  (a  C.  A.) 1004 

Allen  B.  Wridey  Co.  t.  <3eo.  E.  Bouse  Soap 

Co.  (C.  C) 680 

American  Freehold  Land  Mortage  Co.  of 

loodOD,  VanvalkenbeTK  y.  (C.  C.  A.) 617 

American  Graphopbone  Co.  t.  Leeds  (C.  C.)  873 
American  Graphophone  Co.  t.  Walcutt  (0. 

C.) 556 

American  Ordnance  Co.  ▼.  Driggs-Seabury 

Co.  (a  C.) 947 

American  Surety  Co.  of  New  York,  Califor- 
nia Sav.  Bank  of  San  Diego  t.  (C.  C).  . . .  118 

Anaces.  The  (D.  C.) 565 

Anbeoser-Buscb  Brewing  Ass'n  ▼.  Fred  Mil- 
ler Brewing  Co.  (C.  C.) 864 

Annie  Faxon,  The  (C.  C.  A.) 961 

Arkansas  Nat.  Bank.  Masury  '^-  (C.  C). . . .  381 
Ashenfelter  t.  Employers'  Liability  Assur. 
Corp.,  Limited,  of  London,  England  (C.  0. 

A.) 682 

Ashnelot  Nat.  Bank  of  Keene,  N.  H.,  Lyon 

County  V.  (C.  C.  A.) 137 

AtdUaon,  T.  &  S.  F.  R.  Co.,  Union  Trust 

Co.  v.  (C.  C.) 630 

Atlas  Glass  Co.  t.  Ball  Bros.  Glass  Mfg.  Co. 
(CO 418 

BaDey.  Pine  Mountain  Iron  &  Cool  Co.  t. 

(a  C.)  29 

Baker  t.  The  Cyclone  (D.  C.) 364 

Baker.  Walter  Baker  &  Co. -v.  (C.  C.) 209 

Baker  &  Co.  t.  Baker,  two  cases  (C.  C). . .  209 

Balano  t.  The  Illinois  (CCA.) 574 

Baldwin,  Flmne  &  Atwood  Mfg.  Co.  t.  (C 

C) : 785 

Ball  T.  Warrington  (O.  C) 696 

Ban  Bro«.  Glass  Mfg.  Co.,  Atlas  Glass  Co. 

T.  (C  C) 418 

Barron  t.  The  Mount  Eden  (I>.  C.) 483 

Bass.  Ratcliff  &  Gretton  ▼.  Henry  Zeltner 

Brewing  Co.  (0.  C.) 468 

BelL  Oxnmonwealth  Title  Insurance  &  Trust 

Co.  V.  (C.  C) 19 

BeD,  Florida  C  &  P.  K.  Co.  t.  (C  C.  A.). .  369 

Bell.  Standard  Oil  Co.  v.  (C  C  A.) 1006 

Benson,  Wesley  Mfg.  Ca  v.  (C.  C.) 748 

Bird  T.  Halsy  (C  C) 671 

Black  Diamond  Coal-Min.  Co.  T.  The  H.  0. 

Grady  (D.  C^ 232 

Black  Diamond  Coal-Min.  Co.  t.  The  H.  O. 

Grady  (D.  C) 483 

Blackford,  Low  T.  (C  C.  A.) 392 

Bloch,  In  re  (D.  C.) 981 

Blodgett  &  Clapp  Co.,  Bowe  t.  (C  O.) 868 

Board   of   (Thosen    Freeholders   of   Camden 

County.  PettitT.  (D.  0.) 768 


Board  of  Levee  Gom'rs  of  Tensas  Basin 
Levee  Dist.,  Louisiana,  A.  &  M.  R.  Co.  t. 
~   O.  A. 


Pass 


.(C.. 


.). 
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Board  of  Railroad  Oom'rs.  Southern  Pac. 

Co.  v.  (C  C) 21 

Boston  Safe-Deposit  &  Trust  Co.,  Western 

Union  Tel.  Co.  v.  (C.  C.) 788 

Boston  &  M.  R.  R.  v.  Wade  (Q  C  A.). . . .  792 
Bosworth  T.  Chicago.  M.  &  St  P.  B.  Co. 

(C.  C  A.) 72 

Bowen  t.  Needles  Nat.  Bank  (C  C.) 430 

Bowers  v.  Von  Schmidt  (C.  C.) 293 

Boynton  Co.  v.  Morris  Chute  <Ja  (C.  C.  A.)  225 
Bradbury,  Fairfield  Floral  Co.  v.  (C  C). . ..  415 

Braddock  v.  Louchheim  (C.  C) 287 

Bragdon  t.  Perkins-Campbell  (>>.  (O.  C  A.)  109 
Brandywine,  The  (C.  C.  A.) 652 


Briggsv.  Duell  (C.  0^ 479 

~    -.z  (C.  CO. 
Britannia,  The,  HUIs  Bros.  Co.  v.  (D.  C). .  495 


Brinton  v.  Kntz  (C.  CO 561 


Brooks  T.  Central  Trust  Co,  of  New  York 

(C.  C.  A.) 288 

Buck,  Pelzer  t.  (O.  C). 869 

Buena  Ventura,  The  (D.  C.) 92T 

Burden  Central  Sugar-Refining  Co.  t.  Fer- 
ris Sngar-Mfg.  Co.  (C.  C.  A.) 810 

Bomham  t.  North  COiicago  St.  B.  Co.  (0. 

C.  A.) 168 

Bums,  In  re  (C  C.) 706 

Butler  y.  The  Kansas  (D.  C.) 766 

Butler  T.  United  States  (D.  C) 655 

Byram  t.  Friedberger  (C  C.) ^...  559 

Caldwell  t.  Allen  (CCA.) 1004 

California  Redwood  Co.  v.  Litle  (C  C  A.)..1004 
California  Bedwood  Co.  t.  Mahan  (C  C 

A.)    1004 

California  Sav.  Bank  of  San  Diego  ▼.  Ameri- 
can Surety  Co.  of  New  York  (CO.) 118 

California  &  Oregon  Land  Co.  t.  Bankin 

(C  C.)  632 

Canada  Sugar-Refining  Co.,  Insurance  Co.  of 

North  America  T.  (0.  0.  A.) 491 

(3amtal  Sheet-Metal  Co.  t.  Kinnear  &  Gager 

Co.  (C  C  A.) 333 

Carleton,  Pendery  t.  (C  C  A.) 41 

Carleton,  Sayer  t.  (C  C.  A.) 41 

Carr  v.  Kansas  City  (C  C) 1 

Cartter  v.  JacksonviUe  &  K.  W.  R.   Co. 

(C    C    A) . •  .KKH 

Carvin  Mfg.' Co.,  il-uman'T.  (C.  C.)!  I ! ! ! ! ! !  470 

Castner,  Coffman  t.  (C  C.  A.) 457 

Centaur  Co.  v.  KiUenberger  (C.  O.) 725 

(3entral  Trust  Co.  of  New  York  v.  City  of 

Milwaukee  (C.  0.) 677 

Central  Trust  Co.  of  New  York  t.  Colum- 

huB,  H.  V.  &  T.  R.  Co.  (C  C) 815 

Central  Trust  Co.  of  New  York  t.  Georgia 

Pac  B.  Co.  (0.  0.  A.) 288 


87  F. 


(U) 


Digitized  by 


Google 


87  FEDERAL  REPORTEB. 


Page 
Central  Trust  Co.  of  New  York  v.  Hubinger 

(C.  C.)  3 

Central  Trust  Co.  of  New  York  v.  Ingorsoll    

(C.  C.  A.) 427 

Central  Trust  Co.  of  New  York  r.  Loirfsville 

Trust  Co.  (C.  C.) 23 

Central  Trust  Co.  of  New  York,  Brooks  t. 

(CCA.) 288 

Central  Trust  Co.  of  New  York,  TA>ui8ville 

&  N.  R.  Co.  T.  (C.  C.  A.) 500 

Chamberlain  v.  Pierson  (CCA.) . 420 

Chandler  v.  Pomeroy  (C.  C.) 262 

Chicago,  M.  &  St.  P.  B.  Co.,  BoswMth  v. 

(C.  O.  A.) 72 

Chicago  Surar-Befining  Co.,  In  re  (0.  C.  A.)  750 
Christy  v.  Hygeia  Pneuinatic  Bicycle  Sad- 
dle Co.  (C  C) 802 

Ghu  Chee,  United  States  t.  (D.  C.) 812 

Cimiotti  Unhairing  Co.  v.  Dorbeklow  (C  C.)  907 
City  of  Lynn,  Mass.,  Green  v.  (C.  C.  A.). .  880 
City  of  Milwaukee,  Central  Trust  Co.  of 

New  Y(wk  T.  (C  C.) 677 

City  of  Milwaukee,  Milwaukee  Electric  Rail- 
way &  Light  Co.  V.  (C.  C.) 677 

City  of  New  Orleans,  Warner  t.  (C  C  A.)  820 
City  of  New  Orieans,  WUder  t.  (C.  O.  A.). .  843 
aaflin  &  Kimball  v.  Mather  Klectric  Go. 

(O.  C.)   795 

Clark  V.  McGhee  (C  C  A.) 780 

Coffman  t.  Castner  (CCA.) 457 

Columbia   Nat.   Bank  of  Tacoma,  Wash., 

Rand  t.  (C  0 520 

Columbus.  H.  V.  &  T.  R.  Co.,  Central  Trust 

Co.  of  New  York  r.  (C  C) 815 

Commonwealth  l^tle  Insurance  &  Trust  Co. 

V.  Bell  (CO 10 

Consolidated  Car  Heating  Co.  v.  Gold  Car 

Heating  Go.  <C.  C) 906 

Consolidated    Car    Heating    Co.    T.    Gold 

Street  Car  Heating  Co.  (C  C.) 006 

Continental  Trust  Co.  of  New  York  v.  Tole- 
do, St.  JL,.  &  K.  C  R.  Co.  (C  C  A.) 1.33 

Craig  V.  The  Saratoga  (D.  C) 340 

Crawley  v.  The  Edwin  (D.  O.) 540 

Crompton  Loom  Works.  MarCoU  v.  (C.  C)  731 
Cuendet,  Regina  Music-Box  Go.  ▼.  (C  C). .  478 
Cyclone,  The,  Baker  v.  (D.  C) 364 

Davenport,  Solomon  v.  (C  C  A.) 318 

Davis  V.  Port  Arthnr  Channel  &  Dock  Co. 

(CCA.) 512 

Day  T.  United  States  (C.  C.  A.) ; . .  126 

Dean  Linseed-Oil  Co.,  United  States  t.  (O. 

C.  AO 453 

Deere  Implement  Co..  Truman  v.  (C  C  A.)  1006 
Delemar's    Nevada   Gold-Min.    Co.,    Bisen- 

mann  v.  (C  C) 248 

Derboklow,  Cimiotti  Unhairing  Co.  r.  (C.  Q)  907 
Despeaux  v.  Pennsylvania  K.  Co.  (C.  O.)  704 

Dieckerhoof  v.  Miller  (CO 33 

Dingelstedt  v.  United  States  (C.  C) 190 

Diochct  V.  The  Occidental  (D.  C) 485 

I>oiB  V.  Sutherland  (C.  C). 901 

Donnelly.  Fitchbunr  R.  Co.  V.  (C  C  A.). . .  135 

Doyle,  George  A.  Fuller  Co.  v.  (G.  C.» 687 

Drigg»-Seabury    Co.,    Am«'rican    Ordnance 

Co.  V.  (C  C) 947 

Duell,  Brims  v.  (C  C). 479 

Dniuth  &T.  R.  R.  C«.,  State  of  Minnesota 

V.   (C.  O.) 497 

Dunham  v.  United  States  (C  O.) 800 


Page 

Dunklin  Tp.,  Greenville  County,  S.  C,  v. 

Wells  (C  C.  A.)    :: 1004 

Durkee.  Gaynonv.  (C,C.  A.) 302 

Dyer,  United  State*  v.  (C.  C). . . ; 194 

Earle  v.  Wanamaker  (CO 740 

Earll  V.  Metropolitan  St.  R.  Co.  (C  C). ..  528 

Edwin,  The,  Crawley  v.  (D.  C) 540 

Eimer  v.  United  States  (C  C.) 202 

E.  Ingraham  Co.  v.  E.  N.  Welch  Mfg.  Co. 

(C   C) 1000 

Eisenmann  v.  Delemar's  Nevada  Gold-Min. 

Co.  (C  C) 24S 

Electric  Car  Co.  of  America  v.  Hartford  & 

W.  H.  R.  Co.  (C  C) 738 

Elkhart  Nat.  Bank  v.  Northwestern  Guar- 
anty Loan  Co.  (C  C  A.) , 252 

Employers'  Liability  Assur.  Corp.,  Limited, 

of  London,  England,  Aflhenfelter  v.  (C.  C. 

A.) 682 

E.  N.  Welch  Mfg.  Co.,  E.  Ingtahain  Co. 

T.  (C  C)   1000 

Equitable    Mortg.    Co.    of    Kanaaa    City, 

Olover  V.  (C.  C  A.) 618 

Erskine  v.  Steele  Coun^  (CO 690 

Eugene,  The  (C  C.  A.) 1001 

Evans  v.  Mansur  &  Tebbetts  Implement  Co. 

(CCA.) 275 

Fairfield  Floral  Co.  v.  Bradbury  (C  0.) 415 

Faxon,  The  Annie  (CCA.) 961 

Ferris    Sugar-Mfg.    Co.,    Burden    Central 

Sugar-Refining  Co.  v.  (C  C.  A.) 810 

Fidelity    Insurance.  ■  Trust    &    Safe-Deposit 

Co.,  Mechanics'  Sav.  Bank  t.  (C  0.) 113 

Fidelity    &   Casualty   Co.    of   New    York, 

Ticktin  v.  (C  C) 643 

Flake.  Tourtelot  v.  (C  C) 840 

Finney  Grocery  Co.  v.  Speed  iC.C.) 408 

First  Nat.  Bank  of  Butte  v.  Weidenbeck  (C 

O 271 

FUh  Bros.  Mfg.  Co.,  Fidi  Bro«.  Wagon  Co. 

T.  (CO 203 

Fish  Bros.  Wagon  Co.  v.  Fiab  Bros.  Mfg. 

Co.  (C  C.) : 203 

Fitchburg  R.  Co.  v.  DonneUy  (C  C.  A.) 135 

Flfipatrick.  The  (D.  C) 364 

Fleitman  v.  MUIer  (C  0 83 

Flipplu  V.  KimbaU  (C  C  A.) 258 

Ftorida.  C.  &  P.  R.  Co.  v.  Bell  (C  C  A.). . .  369 
Folsom,  Township  of  Ninety-Six,  Abbeville 

County,  S.  C.  v.  (C  C.  A.) 304 

Franklin,  Haines  v.  (C  C) 139 

Prank  R.  Gibson,  The  (D.  0 864 

Frank  Vanderkerchen,  The  (D.  C) 763 

Fred  Miller  Brewing  Co..  Anheuser-Busch 

Brewing  Ass'n  v.  (C.  C.) 864 

Priedberger,  Byram  v.  (C  C.) 559 

Fuller  Co.  v.  Doyle  (C  C.) 687 

Furuess,  Withy  &  Co.,  Swift  &  Co.  v.  (D. 

C.) 845 

GaHot  V.  United  States  (CCA.) 446 

Galveston  City  R.  C)..  Guamnty  Trust  Co. 

of  New  York  V.  (CCA.) 813 

Gardes  v.  United  States  (CCA.) 172 

Gaynon  v.  Durkee  (CCA.) 302 

Geise,  Pelaer  v.  (0.  C) 869 

General  Electric  Go.  v.  La  Grande  Edison 

Electric  Co.  (C  C  A.) 590 

George  A.  Fuller  Co.  v.  Doyle  (CO 687 


Digitized  by 


Google 


OASES  RBPORTBO. 


Page 
Geo.  E.  Rouse  Soap  Co.,  AUct  B.  Wrlriey 

Co.  V.  (C.  C.)..... 589 

Georgt.i  Pac.  R.  Co..  Central  Trust  Co.  of 

Xew  York  t.  (C.  C.  A.) 288 

Oibbs  Electric  Mfjr.  Co.,  Perkins  Electric 

Switch  Mfp.  Co.  T.  (C.  C.) ^2 

Gibson,  The  Frank  R.  (P.  C.) ;«J4 

Girault  t.  United  Stntes  (C.  C.  A.) , .   172 

Glatz,  Patten  v.  (C.  C.) 283 

GloTer  T.  Equitable  Mortg.  Co.  of  Kansas 

City  (C.  C.  A.) 518 

Gold    Car    Heatinc    Co.,  Consolidated  Car 

Heatine  Co.  v.  (C.  C).  .^ 9JW 

Gddronn  t.  United  States  (C.  C.) 193 

Gold  Street  Car  Heating  Ca,  Consolidated 

.   Car  Heatinc  Co.  t.  (C.  C.) 896 

GmTnnlly  &  Jeffrey  Mfg.  Co.  v.  Sager  Mfg. 

Co.  (C.  C.) 94.T 

Gmdy,  The  H.  C.  (D.  C.) 232 

Giadj-.  The  H.  C.  ID.  C.) 488 

GraMio  V.  The  Lisnacrieve  (D.  C.) 570 

GreefF  v.  Miller  iC.  C.) 3.S 

Green  t.  Citv  of  Lynn,  Mass.  (C.  C.  A.>. ..  839 

Green.  Westenf elder  v.  (C.  a  A.) 1006 

Oriswold  T.  Hilton  (C.  C.) 236 

Groeck,    Southern   Pac.   R.   Co.   v.    (C.   C. 

A.)    970 

Guaranty  Trust  Co.  of  New  York  t.  Galves- 
ton City  R.  Co.  (C.  C.  A.) 813 

Gaendet,  Regina  Music-Boz  Co.  t.  (C.  C).  .  333 

Habemum  Mfg.  Co..  Lalance  &  Qrosjean 

Mfg.  Co.  T.  (C.  C.) 568 

Haines  t.  Franklin  (CO 139 

Hall,  Missouri,  K.  &  T.  R.  Co.  v.  (C.  C.  A.)  170 

Halsy.  Biid  t.  (C.  C.) 671 

Hairisburg  Trust  Co.  t.  ShnfeUt  (C.  C.  A.)  669 
Hartford  &  W.  H.  R.  Co.,  Electric  Car  Co. 

of  America  t.  (C.  C.) 73S 

Havana.  The.  Woodall  v.  (D.  C.) 487 

Hawkhiirsit  8.  S.  Co.  v.  Keyser  (C.  C.  A.)..  1005 
Hayes.  Northern  Pac.  R.  Co.  v.  (C.  C.  A.)  129 
H.  C.  GmO}-.  The.  Black  Diamond  Coal-&Iin. 

Co.  T.  (D.  C.) 282 

H.  C.  Gnidy.  The,  Black  Diamond  Coal-Min. 

Co.T.  (D.C.) 488 

H.  C.  Wahfterg.  The  (C.  C.  A.) 861 

HeniT  Zeltner  Brewing  Co.,  Bass,  Ratdiff 

*  Gre tton  t.  (C.  C.) 468 

Hill  T.  IvDblman  (CCA.) 498 

Hills  Bros.  Co.  t.  The  Britannia  (D.  C.) 4^ 

Hilton,  Griswold  v.  (C.  C.j 2.'»6 

Hjrsch,  In  re  (C.  C.  A.) 1005 

Hinich.  I'nitod  States  t.  (C  C) 194 

Hoe  T.  Scott  (C.  C.) 220,  1007 

Hoeffner  v.  United  States  (CCA.) 18.") 

Hoeffner  t.  United  States  (C.  C.  A.) 1005 

Holmes.  Trnmaa  v.  (CCA.) 742 

Hopkins  ▼.  Northern  Alabama  R.  Co.  (C. 

C.  A.)   505 

Horn  &  Biannen  Mfg.  Co.,  Pelzer  r.  (C.  C)  SOU 
Hntibard  V.  Manhattan  Trtist  Co.  (CC.  A.)  51 
Hnbtnger.  Central  Trust  Co.  of  Now  York 

T.  (C.  C) 8 

Bont,  UcNamee  T.  (C  G.  A.) 298 

Uygeia     Pneumatic    Bicycle    Saddle    Co., 

Christy  V.  (C.  C.) 902 

IlUnuis.  The.  Balano  v.  (C.  C  A.) 574 

Ingenoll.  Central  Trust  Co.  of  New  York  t. 
(C.  C.  A.) 427 


Page 
Ingraham  Co.  t.   E.   N.  Welch  Mfg.   Co. 

(C.  C)  1000 

Insurance  Co.  of  North  America  v.  Canada 

Sugar- RcfiiiiuK  Co.  (C  C.  A.) 491 

IseliD,  United  States  v.  (G.  C.) 194 

Jacksonville  &K.  W.  R.  Co.,  Cartter  v.  (O. 

C.  A.) 1004 

Jacobus  V.  United  States  (CO 99 

.lakobsen  v.  Springer  (C.  C  A.) 948 

John  D.  Spreckles  &  Bros.  Ca,  Pederson  v. 

(CCA.) 9.38 

Johnston  v.  United  States  (C  C.  A.) 187 

Jones,  Thweatt  v.  (C.  C  A.) 268 

Kansas  City,  Carr  v.  (C  C.) 1 

Kansas,  The,  Butler  v.  (D.  C) 766 

Kasbek  S.  S.  Co.  v.  The  T.  F.  Oakes  (D.  C)  220 

Keegan,  Valley  B.  Co.  v.  (C  O.  A.) 849 

Kentucky  Nat.  BiUik,  Iiouisville  Trust  Co.  v. 

(CO 143 

Keyset  v.  Hawkhnnt  S.  S.  Co.  (0.  C  A.)...1005 

Keyser  v.  Wood  (C  C  A.) 1007 

Killenberger,  Centaur  Co.  v.  (O.  C.) 725 

Kimbiill,  J'lippiu  v.  (C  C.  A.) 258 

Klinball,  Lusk's  Adm'rs  v.  (C  C.) 64r> 

Kitinear  &  Gnger  Co.,  Capital  Sheet-Metal 

Co.  V.  (C  C  A.) 3.33 

Kiiowles  Uoom  Works.  MacCcdl  v.  (C  C). .  727 
KnowJes  Loom  Work!).  Ryle  v.  (O.  G  A.). . .  976 
Knox  Koch-Blasting  Co.  v.  Rairdon  Stone 

Co.  (C.  O  969 

Konimehl,  In  re  (C.  C.) 314 

KnhUnau,  Hill  v.  (C  6.  A.) 498 

Kuts!,  Brintoa  v..(C  C) 661 

La   Grande   Edison   Electric   Co.,   General 

Electric  Co.  V.  (C  C  A.) 690 

Lalance  &  Grosjean  Mfg.  Co.  v.  Haberman 

Mfg.  Co.  (C.  C) 603 

Lamington,  The,  Petersen  v.  (D.  C) 752 

Leeds,  American  Graphophone  Co.  v.  (C  C)  873 

Levi  V.  United  States  (CO 193 

Ltllard  v.  Sun  Printing  &  Publishing  Aaa'n 

(C  O  213 

Lineban    Railway   Transfer   Co.   v.   Morris 

(C  C  A.) 127 

Llnforth,  In  re  (D.  C) 88(i 

Lisnacrieve,  The,  Grasso  v.  (D.  C) 570 

Litle,  Califoniia  Redwood  Co.  v.  (C  0.  A.)..1004 

LiTiugatone.  The  (D.  C) 769 

Logun,  Mutual  Life  Ins.  Co.  of  New  York 

V.  (CC.  A.) 637 

Lorcntzen  v.  Schlehen  (CCA.) 361 

Louehheim,  Braddock  v.  (C  C) 287 

Louifiiniia,   A.   &   M.   R.   Co.   v.  Boanl   of 

Levee  Com'rs  of  Tensas  Basin  Levee  Dist. 

(C.  C  A.) 594 

Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank 

(CO  143 

Louisville  Trust  Co.,  Central  Trust  Co.  of 

New  York  v.  (C  0 28 

Louisville  &.  .M.  R.  Co.  v.  Central  TruHt 

Co.  of  New  York  (CCA.) 500 

Love  v.  Wheeler  (C  C.) 523 

LowT.  Blackford  (CCA.) 392 

Low,  Mercantile  Trust  &  Deposit  Co.  of  Bal- 
timore, Xld.,  V.  (C.  C.  A.) 241 

Lusk's  Ailra'rs  v.  Kimball  (0.  C) 545 

Lyon   Comity  v.    Aahnelot   Nat.    Bank   of 

Keene,  N.  H.  (C  C  A.) 137 


Digitized  by 


Google 


xu 


87  FBDBRAL  RKFORTBB. 


Face 
MacColl  T.  Crompton  Loom  Works  (C.  C.) . .  731 
MacCoU  V.  Knowles  Loom  Works  (C.  C). .  727 

McCreery  t.  United  States  (C.  C.) 191 

MacDaniel  v.  United  States  (C.  C.  A.) 324 

McDermott,  Montgomery  t.  (C.  C.) 374 

McFadden  v.  Mountain  View  Mining  &  Mill- 

injtCo.  (O.  C.) 154 

McGhee,  Clark  t.  (C.  C.  A.) 780 

McGorray  t.  O'CJonnor  (C.  C.  A.) 686 

McOongh  T.  Ropner  (D.  C.) 634 

McMaster,  New  York  Life  Ins.  Co.  t.  (C.  C. 

A.) 63 

McNameer.  Hunt  (C.  C.  A.) 298 

Mahan,  California  Redwood  Co.  ▼.  (C.  C. 

A.)    1004 

Manhattan  Trust  Co..  Hubbard  t.  (O.  C.  A.)    51 
Mansnr  &  Tebbetts  Implement  Co.,  Evans 

T.  (C.  C.  A.) 275 

Marceau,  Taber  Bag-Relief  Photograph  Co. 

T.  (C.  C.) 871 

Marguerite,  The  (D.  C.) 953 

Mason  t.  New  York  Steam-Power  Co.  (C. 

C.) 241 

Masury  t.  Arkansas  Nat  Bank  (C.  C.) 381 

Mather  Electric  Co.,  Claflin  &  Kimball  t. 

(C.  C.) 795 

Mechanics'  Sav.  Bank  v.  Fidelity  Insurance, 

Trust  &  Safe-Deposit  Co.  (C.  C.) 113 

Mercantile  Trust  &  Deposit  Co.  of  Balti- 
more, Md.,  T.  Low  (C.  C.  A.) 241 

Metropolitan  St.  B,  Co.,  Earll  v.  (O.  0.) 528 

Minmj,  The  (D.  C.) 757 

Miller  T.  Morley  Fmishing  Mach.  Co.  (O.  C. 

A.)   : 621 

Miller,  Dieckerhoof  v.  (C.  C.) 33 

Miller,  Fleitman  t.  (C.  C.) 33 

Miller,  OreeS  v.  (O.  C.) 33 

Miller,  Schwietering  v.  (C.  C). . ; 33 

Miller  Brewing  Co.,  Anheiuer-Busch  Brew- 
ing Ass'n  v.  (C.  d). 864 

Milwaukee  Electric  Railway  &  Light  Co.  t. 

City  of  Milwaukee  (C.  C.) 577 

Minnie.  The  (D.  C.) 780 

Missouri,  K.  &  T.  R.  Co.  y.  Hall  (C.  C.  A.)  170 

Mohrenstecher  v.  Westervelt  (C.  C.  A.) 157 

Montgomery  y.  McDermott  (C.  C.) 374 

Morley  Finishuig  Mach.  Co.,  Miller  v.  (C.  C. 

A.) V7. 621 

Morris,  Linehan  Railway  Transfer  Co.  y. 
(C  C  A.)  ............................  127 

Morris,  Schrei  v.  (C.  C.) 217 

Morris  Chute  Co.,  Paul  Boynton  Co.  v.  (C. 

C.  A.) 225 

Morrison  t.  Pettibone  (C.  C.) 330 

Mountain  View  Mining  &  Milling  Co.,  Mc- 
Fadden t.  (C.  C.) 154 

Mount  Eden,  The,  Barron  v.  (D.  C.) 483 

Murphy,  In  re  (C.  C.) 549 

Murray,  Northern  Pac.  R.  Co.  v.  (C.  C.  A.)  648 
Mustard,  Westinghouse  Electric  &  Manufac- 
turing Co.  V.  (C.  C.) 336 

Mutual  Life  Ins.  Co.  of  New  York  t.  Logan 

(C.  C.  A.) 637 

Myers,  Southern  B.  Co  t.  (C.  C.  A.) 149 

National  Malleable  Castings  Co.,  St.  Louis 

Car-Coupler  Co.  v.  (C.  C.  A.) 885 

National  8.  S.  Co.,  Sheahan  v.  (C.  C.  A.). ..  167 

Needles  t.  Smith  (C.  C.  A.) 316 

Needles  Nat  Bank,  Bowen  t.  (0.  C.) 430 


Fage 

New   York    Air-Brake    Co.,    Westinghouse 

Air-Brake  Co.  v.  (C.  O.) 882 

New  York  Life  Ins.  Co.  t.  McMaster  (C.  C. 

A.) 63 

New  T'orli.  N.  H.  &  U.  B.  Co.  v.  Sayles  (C. 

^C.  A.) 444 

New  York  Steam-Power  Co.,  Mason  t.  (C. 

C.) 241 

North  Chicago  St  B.  Co.,  Bumhnm  t.  (C. 

„C.  A.) 168 

Northern  Alabama  R.  Co.  y.  Hopkins  (C. 

C.^A.)... 606 

Northern  Pac  B.  Co.  t.  Hayes  (C.  C.  A.). .  129 
Northern  Pac.  R.  Co.  T.  Murray  (C.  C.  A.)  648 
Northwestern  Guaranty  Loan  Co.,  Elkhnrt 

Nat.  Bank  v.  (C.  0.  A.) 252 

Nugent  y.  Philadelphia  Traction  Co.  (C.  C.)  251 

Oakes,  P.  J.  Willis  &  Bro.  t.  (C.  0.  A.). .. .  626 

Oakes,  The  T.  F.  (D.  C.) 220 

Occidental,  The,  Diochet  y.  (D.  C.) 485 

O'Connor,  McGorray  v.  (C.  C.  A.) 686 

Oliver  Finney  Grocery  Co.  v.  Speed  (C.  O.)  408 

Otha  J.  Sample,  The.  Sciple  v.  (D.  C.) 480 

Otto  y.  Regiua  Music-Box  Co.  (C.  C.) 610 

Patten  v.  Glatz  (C.  C.) 283 

Paul  Boynton  Co.  v.  Morris  Chute  Co.  (C. 

C.  A.) ...225 

Peck,  Sanders  y.  (C.  C.  A.) "61 

Pederson  v.  John  D.  Spreckles  &  Bros.  Co. 

(CCA.) 938 

Pelzer  v.  Acme  Gas  Fixture  &  Metal  Co. 

(C.  C.) 869 

Pelzer  v.  Buck  (C.  0.) 860 

Pelzer  y.  Geise  (C.  C.) 860 

Pelxer  t.  Horn  &  Brannen  Mfg.  Co.  (C.  C.)  869 

Pendery  t.  Carleton  (CCA.) 41 

Pennsylvania  R.  Co..  Despeaux  v.  (C.  C). .  794 
Pennsylvania  Steel  Co„  Vermilya  v.  (C.  C)  481 
Perkins-Campbell  Co..  Bragdou  v.  (C  C  A.)  109 
Perkins  Electric  Switch  Mfg.  Co.  t.  Oibbs 

Electric  Mfjr.  Co.  (C  C.) 922 

Peters,  United  States  v.  (C  C) 984 

Petersen  y.  The  Lamington  (D.  C) 752 

Pettibone,  Morrison  y.(C.  C) 330 

Pettit  V.  Board  of  Chosen  Freeholders  of 

Camden  County  (D.  C) 768 

Philadelphia  Traction  Co.,  Nugent  y.  (C  O.)  251 
Philadelphia  &  R.  R.  Co.,  Union  Switch  & 

Signal  Co.  v.  (C.  C.) 906 

Pieraon,  Ch.imberlain  y.  (C.  C.  A.) 420 

Pine  Mountain  Iron  &  Coal  Co.  v.  Bailey  (C. 

C.) 29 

P.  J.  Willis  &  Bro.  y.  Oakes  (C.  C.  A.). .. .  626 

P.  J.  WiUis  &  Bro.,  Rice  v.  (0.  C.  A.) 626 

Plume  &  Atwood  Mfg.  Co.  y.  Baldwin  (C. 

C.) 785 

Pomeroy.  Chandler  v.  (C.  C) 262 

Port  Arthur  Channel  &  Dock  Co.,  Davis  v. 

Purnell,  Scaife  v.  (0.  C.  A.) '  808 

Rackliffe,  Smith  v.  (C.  C.  A.) 964 

Rairdon    Stone    Co.,  Knox    Rock-Blasting 

Co.  v.  (C.  C.) 969 

Rambler,  The  (D.  C.) 784 

Rand  v.  Columbia  Nat.  Bank  of  Tacoma, 

Wash.  (C.  C.) 520 

Bankin.  California  &  Oregon  Land  Co.  v. 

(C.   O.)    632 


Digitized  by 


Google 


OABSa  RBPOBTBO. 


xiii 


Fags 

Ke^fl.  Sonthorn  R.  Co.  T.  (C.  C.  A.) 149 

Refpiu  Masic-Box  Co.  ▼.  Cuendet  (C.  C.).. .  478 
Repna  :Musi<^Boz  Co.  t.  Guendet  (C.  C). ..  333 

Retina  Masie-Box  Co.,  Otto  t.  (C.  C.) 610 

Reisinger  v.  United  States  (C.  C.) 190 

Rpx  Incandoscpnt  Lijjit  Co.,  Wdsbach  Light 

Go.  V.   (C.  C.).r7!T 477 

RiOT  T.  P.  J.  wails  &  Bro.  (C.  C.  A.) 626 

Rifhard  v.  Tnited  States  (CO.) 192 

Rita.  The  (D.  C.) 925 

Robertson  v.  Sewell  {C.  0.  A.) 536 

Ropner,  McGongh  t.  (D.  C.) 634 

Rothmhild,  United  States  t.  fC.  0 798 

Rouse  Soap  Co.,  AOen  B.  Wrisley  Co.  t.  (C. 

C.) 689 

Rotre  T.  Blodgett  &  Clapp  Co.  (CO 868 

Ratter,  Shoshone  Min.  Co.  t.  (C  C.  A.) 801 

Rjrle  r.  Knowles  Loom  Works  (0.  0.  A.). .  976 

Sailer  ▼.  United  States  (CCA.) 329 

Sacer  MiK.  Co.,  Gormully  &  Jeffrey  Mfg. 

Co.  T.  (C.  C.) 945 

St  Loois  Car-Coupler  Co.  t.  National  Mal- 

leaMe  Ca.stings  Co.  (C  C  A.) 885 

St.  Paul.  The  (C.  C.  A.) 1006 

i^nple.  The  Otha  J.  (p.  C.) 480 

Anders  t.  Peck  (0.  C.  A.) 01 

Saratoga,  The.  Grain  T.  (D.  C) 840 

Sayer  T.  Carleton  (CCA.) 41 

Sayles.  New  York,  N.  B.  &  H.  R.  Co.  t.  (0. 
Q_  ^y ^ 444 

Scaife T.  Purneli  *(C.  C.  A.).'!!.'!!.*.'."!!!!.*  308 
Scaife  r.  Western  North  Caroliita  Land  Co. 

fC.  C  A.) 308 

Sohiffer  t.  Trnrtees  of  Columbia  College  in 

Citv  of  Xew  Tork  (CO 166 

Schlehen.  Lorentzpn  v.  (0.  C  A.) 3«1 

Schrei  T.  Morris  (C.  0 217 

Schroeder  t.  United  States  (C  C.) 201 

Scfawieterins  T.  Miller  (C.  C.) 33 

Sciple  T.  The  Otha  .T.  Sample  0.  C) 489 

Scott  Hoe  T.  (C.  C.) 220.  1007 

.<5cott  Stamp  Co.,  United  States  t.  (C.  C). .  721 
Seofert  Bros.  Co.,  United  States  t.  (C  C). .     85 

Sewell  T.  Robertson  (C.  C.  A.) 536 

Sbeahan  t.  National  S.  S.  Co.  (0.  C.  A.). ..  167 

SherOl  T.  United  States  (C.  C.) 192 

Shoshone  Min.  Co.  t.  Rutter  (0.  C.  A.) 801 

ShofeHt,  Harrisbnrg  Trust  Co.  t.  (C  C  A.)  669 

sai  T.  United  States  (CCA.) 699 

Smith  T.  Rackliffe  (C  C.  A.^ 964 

^mith  T.  Tapsart  (C.  C  A.) 94 

Smith.  Needle.s  v.  (C.  C  A.) 316 

Sofcmon  T.  Davenport  (CCA.) 318 

Soatbem    Fac.   Go.   T.   Board  of   Railroad 

Com'rs  (C.  C.) 21 

f^nthem  Pac.  Co.,  Wise  t.  (C  C  A.) 863 

Southern  Pac.  R.  Co.  t.  Groeck  (C  C  A.)  970 

Southern  R.  Co.  t.  Myers  (CCA.) 149 

Southern  B.  Co,  ▼.  Reed  (C  C  A.) 149 

Southern  R.  Co.  v.  Whyte  (C  O.  A.) 149 

Speed.  Oliver  Finney  Grocery  Co.  v.  (C  C)  408 
Spre<Mes  &  Bros.  Co.,  Pederson  r.  (C  G. 

A.)   »3S 

Springer  t.  Jakobsen  (C  C  A.). 948 

Spnrr  t.  United  States  (CCA.) 701 

Standard  OU  Co.  v.  BeU  (C  C  A.) 1006 

Standard  PavinK  Co.,  United  States  Repair 

&  Gnaranty  Co.  v.  (C  C.) 3559 

Sunton,  United  States  t.  (C.  C.  A.) 698 


Pass 
State  of  Minnesota  ▼.  Doluth  ft  L  R.  R. 

Co.  (C  C.) 497 

Steam  Dredge  No.  1  (D.  C) 760 

Steele  (Jounty,  Erskine  t.  (C  C) 630 

Stege,  United  States  t.  (D.  C) 653 

Stocking,  United  States  v.  (D.  C) 857 

Storrow  v.  Texas  Consolidated  Cnnpress  & 

Manufacturing  Ass'n  (CCA.) 612 

Sunlight  Incandescent  Gas  Lamp  Co.,  Wels- 

bach  Light  Co.  ▼.  (0.  C) 221 

Sun  Printing  &  Pnblishing  Ass'n,  LJllard  y. 

(CO.) 213 

Sutherland,  Doig  t.  (C  C) 991 

Swift  &  Co.  T.  Fames^  Withy  &  Co.  (D.  0.)  346 

Taber  Bas-Rellef  Photograph  Co.  r.  Mar- 

ceau  (C.  C) 871 

Taggart,  Smith  t.  (C.  C  A.) 94 

Ten  Thousand  and  Eighty-Two  Oak  Ties 

(D.    C.) 935 

Texas  Consolidated  Compress  &  Mannfactor- 

log  Ass'n,  Storrow  v.  (C  C.  A.) 612 

T.  F.  Oakes,  The,  Kasbek  S.  S.  Co.  t.  (I>. 

C) 229 

Thomas,  In  re  (O.  C  A.) 463 

Thomson-Houston  Electric  C!o.  t.  Union  SL 

Co.  (C.  G.) 879 

Thweatt  v.  Jones  (CCA.) 268 

Ticktin  t.  Fidelity  &  Casualty  Co.  of  New 

York  (C.  C) 543 

Tin^e  v.  United  States  (CCA.) 820 

Toledo,  St  L.  &  K.  C  R.  Co.,  Continental 

Trust  Co.  of  New  York  t.  (C  C  A.) 133 

Tourtelot  T.  Finke  (CO.) 840 

Township  of  Ninety-Six,  Abbeyille  County, 

S.  C,  T.  Folsom  (CCA.) 804 

Truman  t.  Carvill  Mfg.  Co.  (C  C) 470 

Truman  t.  Deere  Implement  Co.  (C  C  A.).1006 

Truman  ▼.  Hohnes  (C.  C  A.) 742 

Trustees  of  Columbia  College  In  City  of  New 

York,  Schifferv.  (C  C) 166 

Tustin  T.  Adams  (CO 377 

Union  R.   Co.,  Thomson-Houston  Electric 

Co.  T.  (C.  C.) 879 

Union  Switch  &  Signal  Co.  T.  Philadelphia 

&  R.  R.  Co.  (C  C) 906 

Union  Trust  Co.  t.  Atchison,  T.  &  S.  F. 

R.  Co.  (C.  C.) 530 

United  Indurated  Fibre  Co.  of  New  Jersey, 

Whippany  Mfg.  Co.  t.  (C  C  A.) 215 

United  States  T.  Chu  Chee  (D.  C) 312 

United  Stutes  t.  Dean  Linseed-Oil  Co.  (C 
Q   j^\        453 

United"  States"  V .  'Oyer  "(C  "C.V.  *.  *  *. !  *. '. '.  *. '. ! '.  1  194 

United  States  y.  Hirsch  (C  C) 194 

United  States  T.  Iselin  (CO 194 

United  States  t.  Peters  (C  C) 984 

United  States  y.  Rothschild  (C.  C) 798 

United  States  t.  Senfert  Bros.  Co.  (C  C). . .     35 

United  States  t.  Sill  (CCA.) 699 

United  States  v.  Stanton  (C  C.  A.) 698 

United  States  v.  Stege  (D.  C) 553 

United  States  y.  Stocking  (D.  C) 857 

United  States  t.  Walter  Scott  Stamp  Co.  (C 

C) 721 

United  States  v.  Wolff  (C.  C.) 201 

United  States  r.  Zabriskie  (C.  C) 714 

United  States,  Butler  v.  (D.  0.) 655 

United  States,  Day  t.  (C.  C  A.) 125 


Digitized  by 


Google 


xvr 


87  FEDERAL  REPORTEB. 


Page 

United  States,  Dingelstedt  t.  (C.  C.) 190 

T^nited  States,  Dunham  v.  (C.  C.) 800 

t'nitwl  States,  Elmer  t.  (C.  C.) 20i 

I'nitpd  States,  GaUot  v.  (C.  C.  A.) 440 

United  States,  Gardes  T.  (C.  C.  A.) 172 

Unitetl  States,  Girault  v.  (C.  C.  A.) 172 

Uniteil  States,  Goldman  v.  (C.  C.) 193 

United  States,  Hoeffner  v.  (C.  C.  A.) 185 

United  States,  Hoeffner  v.  (C.  C.  A.) 1005 

United  States,  Jacobus  v.  (C.  C.) 99 

United  States,  Johnston  v.  (C.  O.  A.) 187 

United  States,  Levi  v.  (C.  C.) 193 

United  States,  McCreery  v.  (C.  C.) 191 

United  States,  MncDaniel  v.  (C.  C.  A.) 324 

United  States,  BeiHiuKcr  v.  (C.  C.) 190 

Uniteil  States,  Richard  v.  W.  C.) 192 

United  States,  Snfter  v.  (C.  C.  A.) S29 

TTnited  States.  Schroeder  v.  (C.  C.) 201 

United  States,  Shevill  v.  (O.  C.) 192 

United  States,  Spurr  v.  (C.  C.  A.) 701 

United  States,  Tinrfe  T.  (C.  C.  A.) 32(1 

T'nited  States,  Vanelius  v.  (C.  C.  A.) 1006 

United  States   Repair  &  Guaranty  Co.  t. 
Standard  Paving  Co.  (C.  C.) 339 

Valley  R.  Co.  v.  Keepin  (CCA.) 849 

Vanderkerchen,  The  Frank  (U.  C.) 703 

Vanelius  v.  United  States  (C.  C.  A.) 1000 

Vanvalkenberg  v.  American  Freehold  Land 

Mortgage  Co.  of  London  (C.  C.  A.) 617 

Vermllya  v.  Pennsylvania  Steel  Co.  (C.  C)  481 
Von  Schmidt,  Bowers  v.  (C.  C.) 293 

Wade.  Boston  &.  M.  K.  K.  v.  (C.  C.  A.). . . .  792 
Wagner,  Yazoo  &  M.'V.  R.  Co.  v.  (C  0. 

a") 855 

Wahlbcrg,  The  H.  C.  (C.  C.  A.) 361 

Walcutt,  American  Graphophone  Co.  T.  (C. 

C.) R.'>« 

Wales  T.  Waterbnry  Mfg.  Co.  (C.  C.) 920 

Wallach  v.  Wlgmoro  (C.  CJ 409 

Walter  Baker  &  Co.  v.  Baker,  two  cases 

(C.  C.)  209 

Walter  Scott  Stamp  Co.,  United  States  t. 

(C.  C.)  721 

Wanamaker,  Earle  v.  (C.  C.) 740 


Page 
Warner  v.  City  of  New  Orleans  (C.  C.  A.) . .  SliO 

Warrington,  Ball  t.  (C.  C.) CV)5 

Waterbnry  Mfg.  Co..  Wales  v.  (C.  C.) 920 

Weiilenbeck,  i'lrst  Nat.   Bank  of  Bntte  t. 

(C.  C.» 271 

Welch  Mfg.  Co.,  E.  Ingraham  Co.  v.  (C. 

C.)    1000 

Wells,  Dunklin  Tp.,  Greenville  County,  S. 

C,  v.  (C.  C.  A.V .1004 

Welsbach  Light  Co.   v.   Rex   Incandescent 

Light  Go.  (C.  0.) 477 

Welsbach  Light  Co.  v.  Sunlight  Incandescent 

Gas  Lamp  Go.  (C.  C.) 221 

Wesley  Mfg.  Co.  t.  Benson  (O.  C.) 748 

Westenfelder  v.  Green  (C.  C.  A.) 10(10 

Western  North  Carolina  Land  Co.,  Scaife  v. 

(CCA.) .So« 

Western  Union  Tel.   Co.  v.  Boston  Safe- 
Deposit  &  Trust  C).  (C  C) 78.S 

Westervelt,  Mohrenstecher  v.  (C.  C.  A.) 157 

Westinghouso  Air-Rrake  Co.  v.  New  York 

Air-Brake  Co.  (C  C) 8X2 

Westinghouse  Electric  &  Manufacturing  Co. 

v.  Mustard  (C  C) XVi 

Wheeler.  Love  v.  (C.  0.) 523 

Whippnny  Mf»r.  Co.  v.  United  Indurated  Fi- 
bre <:o.  of  -New  Jersey  (0.  C.  A.) 21.5 

Wh.rte,  Southern  R.  Co.  v.  (C.  C.  A.) 140 

Wiguion*.  AVallach  v.  (C  C.) 40!l 

Wilder  v.  City  of  New  Orleans  (C  C  A.). .   84.? 

William,  The  (D.  C) 784 

Willis  &  Bro.  v.  Oakes  (CCA.) «2(; 

Willis  &  Bro..  Rice  v.  (C.  C  A.) «2f; 

Windham  Cotton  Mfg.  Co..  Allen  v.  (C.  C)  7S«; 

Wise  V.  Southern  Pae.  Co.  (C  C  A.) K«« 

Wolff.  United  States  v.  (C  C.) 201 

Wood  V.  Keyser  (C  C  A.) 1007 

Woodall  V.  The  Havana  (D.  C) 487 

Wrisley  Co.  v.  Geo.  E.  Rouse  Scap  Co.  (C. 
C) .585) 

Yazoo  &  M.  V.  R.  Co.  v.  Wagner  (C.  C  A.)  8.", 

Zabriskie,  United  States  v.  (C.  C.) 714 

Zeltner  Brewing  Co.,  Bass,  Itatcliff  &  Oret- 
ton  T.  (C.  C.) 4«h 


Digitized  by 


Google 


OASES 

ARGUED  AND  DETERMINED 


Htm 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS 


CARR  V.  KANSAS  CITY  et  aL 

(Circuit  Court,  W.  D.  Missouri.  W.  D.     May  16,  1898.) 

RsifOTAii  OF  CArsEs— Joint  Causb  of  Actios— Rioht  of  Nonresident  Dk- 

VBNDANT. 

Kansas  City,  Mo.,  Charter,  art.  17,  f  11,  provides  that  wtienever  the 
city  shall  be  sued  for  liability  growing  out  of  the  wrongful  act,  negligence, 
etc.,  of  any  person  or  corporation,  and  such  person  or  corporation  Is  also 
liable  to  (be  same  action,  the  plaintiff  may,  on  motion,  be  compelled  to 
make  such  person'  or  corporation  a  Joint  defendant.  Held  that,  where  the 
city  and  a  coriraratlon  are  Jointly  sued  for  personal  Injuries  resulting  to 
plaintiff  by  reason  of  the  wrongful  failure  of  both  the  oity  and  such  cor- 
poration to  do  an  act  incumbent  on  each  of  them,  such  corporation  is  not 
entitled,  by  reason  of  its  nonresidence,  to  a  removal  of  the  cause  on  the 
ground  of  a  separable  controversy. 

This  action  was  bronght  by  Anna  E.  Carr  against  Kansas  City,  Mo., 
tlie  Barber  Asphalt  Paving  Company,  and  others,  to  recover  for  per- 
sonal injuries  resulting  from  a  fall  on  a  sidewalk.  The  Barber  As- 
phalt Paving  Company  removed  the  cause  into  the  federal  court,  and 
it  is  now  heard  on  motion  to  remand. 

L.  A.  Laughlin,  for  plaintiff. 

Lathrop,  Morrow,  Fox  &  Moore,  for  defendant  Barber  Asphalt 
Paving  COb 

PHILIPS,  District  Judge.  The  question  in  this  case  is  whether  or 
not  the  action  against  the  Barber  Asphalt  Paving  Company  presents  a 
controversy  between  it  and  the  plaintiff  wholly  separable  from  that 
of  the  other  defendants.  The  plaintiff's  cause  of  action  is  based  upon 
the  negligent  condition  in  which  the  step  in  question  was  left,  so 
elevated  above  the  ground,  in  an  insecure  position,  that,  when  the 
plaintiff  stepped  upoq  it,  it  gave  way,  whweby  she  was  precipitated 
to  the  ground,  and  injured.  The  cause  of  action  against  the  city 
springs  from  its  duty  to  the  public  to  keep  its  sidewalks  in  a  reason- 
ably safe  condition.  Its  liability  in  this  case  is  alleged  to  have  been 
its  failure  to  repair  this  imperfect  sidewalk  after  it  had  knowledge 
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of  the  defect,  or  after  it  could  have  discoTcred  its  condition  by  the 
exercise  of  dtie  care.  This  omission  of  duty  on  the  part  of  the  city 
may  be  called  "nonfeasance";  that  is,  an  omission  to  do  that  which  it 
should  have  done. 

The  liability  of  the  Barber  Asphalt  Company  arises,  if  at  all,  from 
its  failure,  after  completing  the  work  of  paving,  to  shore  up  or  prop- 
erly repair  the  step  of  the  sidewalk,  which  is  alleged  to  have  been 
left  in  such  an  insecure  condition  that,  when  stepped  opon,  the  end 
tipped  over,  whereby  the  plaintiff  was  thrown  down.  •  No  fault  is 
imputed  to  the  asphalt  company  as  to  the  manner  of  constructing  the 
pavement.  Presumably,  the  grade  of  the  street  had  been  estab- 
lished by  the  city,  and  the  pavement  was  put  upon  the  grade  as  thus 
established.  Therefore  it  becomes  apparent  that  the  liability  of 
the  paving  company  arises,  if  at  all,  just  as  against  the  city,  from  an 
act  of  nonfeasance;  that  is,  in  not  repairing  the  sidewalk  and  re- 
storing the  status  that  existed  at  the  time  it  began  the  work  of  pav- 
ing. Thus,  it  also  appears  that  the  liability  of  the  defendant  city 
and  the  paving  company  springs  from  a  like  wrongful  act  in  neglect- 
ing to  repair  the  sidewalk  after  the  improvement  was  made.  The 
neglect  in  both  cases  is  one  of  nonfeasance,  that  is,  an  omission  to 
perform  a  duty,  or  a  neglect  of  duty,  as  contradistinguished  from  an 
act  of  misfeasance,  which  is  not  doing  a  lawful  act  in  a  proper  man- 
ner, or  omitting  to  do  it  as  it  should  be  done,  or  from  an  act  of  mal- 
feasance, which  is  the  doing  of  an  act  wholly  wrongful  in  itself. 

It  is  somewhat  difficult  to  exactly  understand  what  is  the  predicate 
of  the  cause  of  action  against  J.  Lindley  Coates,  Arthur  C.  Ckwites, 
and  Laura  C.  Reed.  As  to  them,  the  petition  diarges  that  the  steps 
in  question  were  originally  constructed  either  by  them  or  their  an- 
cestor; and,  if  constructed  by  the  ancestor,  exactly  how  a  liability  is 
claimed  to  devolve  upon  the  defendants  is  not  apparent,  unless  it  can 
be  assumed  by  the  court  that  the  steps  were  in  the  nature  of  sour 
grapes,  and  the  childrens'  teeth  were  set  on  edge  by  reason  of  the  an- 
cestor's having  eaten  the  grapes.  The  petition  further  alleges  that 
the  sidewalk  was  placed  in  an  elevated  position  above  the  street  by 
said  defendants  or  their  ancestor,  for  the  purpose  of  making  their 
property  more  attractive  and  valuable,  and  it  was  not  necessitated 
by  the  topography  of  the  street.  Whether  this  was  done  with  or 
without  the  knowledge  or  consent  of  the  city  is  not  averred ;  and,  if 
any  liability  was  thereby  incurred  by  the  last-named  defendants,  it 
would  be  because  the  injury  to  the  plaintiff  resulted  from  the  original 
construction  of  this  sidewalk  by  the  last-named  defendants,  and 
therefore  there  would  be  entirely  wanting  any  co-operation  in  the 
wrongful  act  by  the  defendant  the  Barber  Asphalt  Paving  Company ; 
and,  as  between  said  defendants,  there  would  be  a  separable  cause  of 
action.  It  is  true  that  in  another  part  of  the  petition  it  is  alleged 
that  the  Barber  Asphalt  Company  paved  the  street  under  contract 
with  the  defendants  J.  L.  Coates,  A.  C.  Coates,  and  Homer  Reed,  and 
that  in  doing  the  work  said  Barber  Asphalt  Company  loosened  and 
made  the  bottom  step  leading  from  the  sidewalk  in  question  insecure. 
Whether  or  not  the  Barber  Asphalt  Company,  as  to  the  Coateses  and 
Reed,  sustained  the  relation  of  an  independent  contractor,  or  whether 
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it  is  intended  to  hold  the  Coateses  and  Reed  liable  as  masters,  is  not 
clear.  But,  for  the  purpose  of  this  motion,  the  liability  of  the  de- 
fendants the  Coateses  and  Reed  may  be  entirely  eliminated  from 
consideration.  To  entitle  the  defendant  the  Birber  Company  to  a  re- 
moval of  the  case  from  the  state  court  into  the. federal  court,  the 
canse  of  action  as  to  it  must  be  wholly  separable  from  that  of  all  the 
resident  defendants. 

By  section  11  of  article  17  of  the  charter  of  defendant  Kansas  City, 
whenever  the  city  shall  be  sued  for  liability  growing  out  of  the  unau- 
thorized or  wrongful  act,  or  growing  out  of  the  negligence,  careless- 
ness, or  unskillfulness,  of  any  person  or  corporation,  and  such  per- 
son or  corporation  shall  also  be  liable  to  an  action  on  the  same  ac- 
coant  by  the  party  injured,  it  (the  city),  on  motion,  may  compel  plain- 
tiff to  bring  in  such  other  party  or  corporation  as  a  joint  defendant. 
Under  the  averments  of  this  petition,  the  plaintiff  has  a  cause  of 
action  against  the  Barber  Asphalt  Company,  the  same  as  against 
the  defendant  city,  for  the  n^ligent  condition  in  which  the  sidewalk 
in  qnestion  was  left,  arising  from  the  failure  of  each  of  said  defend- 
ants to  repair  the  sidewalk  after  the  work  of  paving  was  done.  In 
this  respect  the  case  at  bar  is  differentiated  from  the  cases  cited  by 
defendants.  It  results  that  the  motion  to  remand  must  be  sustained, 
and  it  is  so  ordered. 


CENTRAL  TRUST  CO.  OF  NEW  TORK  T.  HUBINGEE. 

(drcult  Court,  S.  D.  Iowa,  E.  D.    April  9,  1888.) 

Eq.  No.  302. 

L  Judicial  Sale  op  Property  and  Fbanchise — Sale  ab  Entikett — Destkuo- 
TiON  OK  Entibktt  Pending  Appeal — Uemedy  on  Reveksal. 

In  forecIoBure  proceedings  in  a  state  court,  plalntifF  procured  a  decree 
in  its  favor  as  trustee  for  $85,000,  which  was  found  to  be  a  first  lien  on 
property  therein  described,  -which  included  all  the  rights,  privileges,  fran- 
chises, and  property  of  a  street-railway  company,  which  was  ordered 
to  t>e  sold  as  an  entirety.  At  the  commissioner's  sale,  defendant  bought 
the  property  as  an  entirety,  for  $10,000;  and,  over  the  objections  of  plain- 
tiff and  others,  the  gale  was  confirmed,  and  the  $10,000  paid  into  court, 
and  applied  on  fixed  costs  and  claims  found  to  be  liens  tliereon  superior 
to  plaintiff's.  Defendant  conveyed  the  property  to  a  corporation  of  which 
he  was  the  active  and  absolute  manager.  He  procured  the  repeal  of  the 
exclusive  franchise  granted  to  said  street-railway  company,  and  the  grant 
of  a  nice  one  to  said  corporation.  Defendant  and  said  corporation  toolt 
np  pMtions  of  the  track,  changed  the  lines,  laid  new  tracks  on  other 
streets,  removed  engines,  dynamos,  and  machinery  from  the  power  bouse, 
remored  motors,  changed  the  application  of  the  motive  power,  etc.,  so  as 
practically  to  destroy  the  Identity  of  the  property  as  an  entirety  as  it 
was  delivered  to  defendant  at  the  time  of  the  sale.  Upon  appeal  from 
the  order  confirming  the  sale,  which  was  without  supersedeas,  the  order 
and  sale  were  set  aside.  Bel4,  In  an  action  in  personam  against  defendant 
for  destroying  said  property  as  an  entirety,  plaintiff  is  entitled  to  recover 
the  value  thereof  at  the  time  it  w.is  turned  over  to  defendant,  less  the 
amount  of  the  clalm#  which  were  superior  liens  to  that  of  plaintiff. 

&  Same — DssTKUcrroN  of  Identity— Ofker  to  Return. 

A  pnrchaser  at  Judicial  sale  of  all  the  property,  rights,  and  franchise  of 
a  street-railway  company,  as  an  entirety,  who,  pending  appeal  from  the 
order  confirming  the  sale,  surrenders  the  exclusive  franchise  granted  to 
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the  company,  and  procares  tbe  grant  of  one  to  a  ctHporatlon  to  which  he 
conveyB  the  property,  when  sued  for  the  value  of  the  property  upon 
the  reversal  of  such  order,  cannot  successfully  plead  his  wUllngness  to 
return  the  property  itself. 

S.  6amk— Impbotbmehts  by  Occnpniro  Cladcabts— Action  for  Valtte  of 
Pbopbutt. 

Statutes  relating  to  allowances  for  improvements  and  betterments  to 

good-faith  occupying  claimants  of  property  purchased  at  Judicial   sales 

have  no  application  in  an  action  in  personam  to  recover  the  value  of  prop- 

.erty  purchased  at  Judicial  sale,  and  alleged  to  have  been  so  changed 

pending  appeal  as  to  be  practically  destroyed. 

4   Same— Good-Faith  PcKCHAaEs — Reversal  of  Decision. 

A  purchaser  of  property  at  Judicial  sale,  who  is  made  a  party  to  an  ap- 
peal from  the  order  confirming  the  sale,  and  who  pending  the  appeal, 
which  is  without  supersedeas,  conveys  the  title  to  the  property,  and  so 
deals  with  it  as  practically  to  destroy  its  Identity,  is  not  protected  from  a 
suit  in  personam  for  its  value,  upon  reversal  of  the  order,  by  Code  Iowa 
1873,  5  3199,  which  provides  that  property  acquired  in  good  faith  under 
a  Judgment  subsequently  reversed  shall  not  be  affected  by  such  reversal. 

Upon  June  1,  1892,  the  Gate  City  Electric  Street-Railway  Com- 
pany (which  ifi  hereinafter  called  the  "Street-Railway  Company") 
daly  executed,  upon  its  entire  street-railway  plant  and  property,  sita- 
ated  in  the  city  of  Keokuk,  Iowa,  its  certain  tmet  deed,  in  favor  of 
the  plaintiff  herein,  the  Central  Trust  Company  of  New  York  (which 
is  hereinafter  called  the  "Trust  Company"),  to  secure  the  payment  of 
bonds  issued  by  said  Street-Railway  Company,  of  the  face  value  of 
f85,000,  and  interest  thereon.  Default  occurring  in  said  payment, 
said  Trust  Company,  upon  January  2,  1894,  filed  its  petition  for 
foreclosure  of  said  trust  deed  in  the  superior  court  of  the  city  of 
Keokuk,  Iowa;  and,  upon  application  of  said  Trust  Company,  a 
receiver  was  appointed  for,  and  took  possession  of,  ihe  said  street- 
railway  plant  and  property.  In  such  foreclosure  suit  a  large  num- 
ber of  parties  intervened  or  were  made  parties  defendant,  who  pre- 
sented claims  for  labor  or  material  furnished  said  Street-Railway 
Company,  as  equitably  entitled  to  priority  over  the  lien  of  said 
trust  deed.  Such  proceedings  were  had  in  such  suit  as  that,  upon 
March  21,  1894,  decree  was  duly  entered  in  said  foreclosure  suit. 
Of  said  claims  it  was  therein  decreed  that  an  aggregate  of  (about) 
f  10,840  was  entitled  to  precedence,  and  to  be  paid  before  said  pay- 
ment of  the  185,000,  which  was  therein  decreed  to  be  the  amount 
due  to  said  Trust  Company,  under  its  said  trust  deed. 

In  said  decree  appears  the  following:  "The  court  further  orders,  each  and 
every  party  to  this  controversy  agreeing  to  this  provision,  and  further  agree- 
ing that  this  court  has  complete  and  ample  Jurisdiction  to  make  the  provision 
hereinafter  made,  that  the  sale  herein  provided  for  shall  be  without  the  right 
of  redemption;  and  such  sale  shall  convey  all  the  interests  of  all  the  parties, 
both  complainants,  defendants,  and  interveners,  in  fee  simple,  to  the  purchaser 
at  such  sale.  It  is  therefore  ordered,  considered,  and  adjudged,  each  and 
every  party  hereto  agreeing,  that  A.  J.  Uardin  be.  and  he  is  hereby,  appointed 
as  a  commissioner  to  advertise  at  public  sale.  [Then  follow  directions  as  to 
advertisement  for  sale,  and  description  of  property.]  The  said  commissioner 
is  authorlMd  and  directed  to  sell  said  property  at  public  outcry,  •  •  •  the 
said  commissioner  to  report  the  result  of  said  sale  to  tliis  court  for  its  approval, 
it  being  agreed  by  each  and  every  party  hereto  that  the  deed  made  and  ex- 
ecuted by  said  commissioner,  and  approved  by  this  court,  shall  convey  to  the 
purchaser  at  such  sale  all  the  right,  title,  and  interest  in  fee  simple,  without 
the  right  of  redemption,  of  tbe  defendant  street-railway  herein,  and  of  each 
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and  oil  of  the  parties  hereto,  both  plaintiff,  defendants,  and  interveners,  free 
and  declared  from  all  right,  title,  or  Interest  of  any  parties  to  this  controversy." 
in  an.  earlier  portion  of  said  decree  is  found  the  following:  "The  court 
further  finds  that  the  property  described  In  said  mortgage  or  deed  of  trust, 
taken  as  a  whole,  constitutes  the  plant  of  tlie  Gate  City  Electric  Street-Rail- 
way  Company;  Uiat  said  property,  as  described  in  said  mortgage  or  deed  of 
trust  constitutes  the  plant  of  the  "Gate  City  Electric  Street-Eallway  Company, 
which  is  operated  and  used  as  a  street  railway;  that  owing  to  the  character 
of  the  property,  with  its  appurtenances  and  franchises,  same  would  be  greatly 
depreciated  in  value,  and  its  value  destroyed,  unless  same  should  be  sold  as  an 
entirety.  The  court  therefore  finds  that  it  Is  of  the  character  of  property 
that  should  be  sold  as  one  entire  plant;  that  such  sale  should  be  without 
redemption,  statutory  or  otherwise,  and,  in  the  sale  that  Is  hereinafter  or- 
dered, such  sale  is  to  be  of  the  entire  property  and  plant  of  the  said  defendant 
company,  as  described  in  said  mortgage,  and  such  sale  Is  to  be  without  right 
of  redemption,  statutory  or  otherwise." 

l.'pon  April  28,  1894,  said  commissioner  offered  said  plant  and  property  at 
public  sale,  as  by  said  decree  directed.  At  said  sale,  defendant  John  C. 
Hublnger  bid  the  sum  of  $10,000,  and  said  plant  and  property  was  struck  off 
to  him  therefor.  When  said  commissioner  presented  to  said  superior  court, 
pursuant  to  the  directions  in  said  decree,  his  report  of  said  sale  to  said 
Hublnger,  said  Trust  Company  and  various  other  parties  to  said  suit  filed  ob- 
jections to  the  confirmation  of  said  sale.  Among  the  objections  so  filed  was 
the  objection  that  the  bid  was  not  aufllcient  to  discharge  the  adjudged  prior 
liens  and  taxed  costs.  Thereupon  said  Hublnger  offered  to  increase  his  bid 
by  the  amount  required  to  pay  off  the  Incumbrances  by  said  decree  made  prior 
to  the  lien  of  said  trust  deed.  The  superior  court  overruled  said  objections, 
and  confirmed  said  sale  by  said  commissioner  to  said  Hublnger,  ordered  c<»i- 
veyance  to  be  executed  accordingly,  and  that,  upon  the  payment  by  said 
Hublnger  of  the  amount  of  his  said  bid,  to  wit,  $10,000,  the  receiver  of  said 
plant  and  property  should  turn  the  same  over  to  said  Hublnger.  This  amount 
was  so  paid  In,  and  said  plant  and  property  accordingly  tamed  over  to  said 
Hublnger,  upon  May  10,  1894.  This  amount,  as  applied  by  said  superior  court, 
was  sufllclent  to  discharge  all  costs  aal  established  prior  liens,  except  the  lien 
established  in  favor  of  the  IllinoiB  Steel*;  Rail  Company.  On  this  Hen  there  yet 
remained  unpaid  about  $828  or  $840.  Thereupon  said  Hublnger  purchased  and 
now  holds  the  same.  When  said  plant  and  property  was  so  turned  over  to 
said  Hublnger,  or  very  soon  thereafter,  said  Hublnger  turned  the  same  over  to 
J.  C.  Hublnger  Company,  a  corporation  organized  under  the  laws  of  the  state 
of  Iowa,  with  principal  place  of  business  at  Keokuk,  Iowa,  and  of  which  said 
John  C.  Hublnger  was  the  active,  if  not  the  sole,  manager.  At  this  time  tie 
streert-railway  line  was  greatly  out  of  repair.  In  some  blocks  the  rails  having 
been  torn  out  by  the  city  In  its  paving  of  Its  streets,  and  extensive  repairs  were 
required  to  place  the  railway  in  successful  operation.  For  some  five  months  the 
line  had  not  been  In  operation.  Said  Hublnger  thereupon  lK>gan  extensive  re- 
pairs. He  also  applied  to  the  city  council  of  the  city  of  Keokuk  for  a  fran- 
dilse  for  a  street  railway.  At  that  time  there  was  In  force  in  said  city  an  or- 
dinance, known  as  "Special  Ordinance  No.  60,"  of  date  May  7,  1892,  granting 
for  the  period  of  30  years,  to  the  said  Gate  City  Electric  Street-Rallway  Company, 
the  exclusive  right  to  operate  an  electric  street  railway  over  the  streets  of  said 
city  of  Keokuk.  By  the  said  commissioner's  deed  to  said  Hublnger,  said  fran- 
chise passed  to  him  as  a  part  of  the  plant  and  property  of  said  Street-Rallway 
Company.  Upon  June  4,  1894,  the  city  cotmeil  of  said  city  of  Keokuk  passed 
an  ordinance,  at  the  request  of  said  Hublnger,  granting  to  said  J.  C.  Hublnger 
Company  the  "exclusive  right  to  lay  down,  construct,  and  operate,"  for  the 
period  of  25  years,  an  electric  street  railway  in  the  streets  of  said  city.  This 
ordinance  Is  known  as  "Special  Ordinance  No.  73."  and  by  its  terms  attempts 
the  repeal  of  said  "Special  Ordinante  No.  CO,"  which  had  granted  said  Gaie 
City  Electric  Street-Rallway  Company  the  right  to  operate  an  electric  street 
railway  in  said  dty.  Special  Ordinance  No.  73,  by  Its  terms,  was  not  to  be- 
come effective  until  accepted  "by  J.  C.  Hublnger  Company,  in  the  manner  therein 
provided.  This  acceptance  was  duly  given  according  to  the  terms  of  the  or- 
dinance. Appeal  from  the  order  confirming  said  sale  to  .said  Hublnger  was  duly 
taJien  to  the  supreme  court  of  Iowa,  which,  upon  January  23,  1890,  rendered 
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Its  decision,  revorslnR  the  action  of  said  superior  court  In  confirming  said  sale. 
Said  Hublnger  having  filed  a  petition  for  rehearing,  action  was  not  had  by  said 
supreme  court  thereon,  until  in  the  June  foUowtag,  when  petition  for  rehearing 
was  overruled,  and  writ  of  procedendo  Issued  from  said  supreme  court,  and  was 
filed  In  said  Superior  court  on  June  10,  1896.  Pending  action  on  said  petition 
for  rehearing,  said  J.  C.  Hublnger,  on  April  10,  1896,  conveyed  with  full 
covenants  of  warranty,  to  said  J.  C.  Hublnger  Company,  the  plant  and  property 
which  bad  been  conveyed  to  him  by  the  commissioner's  deed.  After  said  filing 
In  said  superior  court  of  said  procedendo,  said  Trust  Ck)mpany  tendered  to  said 
John  C.  Hubiuger  the  amount  by  him  paid  on  his  said  purchase,  to  wit,  $10,000, 
and  demandetl' restoration  of  the  plant  and  property  tm^ed  over  to  him  by  said 
receiver,  under  his  said  purdiase  as  above  stated.  Said  Hublnger  falling  and 
refusing  to  so  restore  same,  the  Trust  Company  began  this  action,  viz.  on  Sep- 
tember 14,  1896. 

James  C.  Davis  and  W.  J.  Roberts,  for  plaintiff. 
Jolin  £.  Craig  and  J.  H.  Anderson,  for  defendant. 

WOOLSON,  District  Judge  (after  stating  the  facts).  This  is  an 
action  in  personam.  The  petition  does  not  in  any  wise  seek  to  in- 
terfere with  the  status  of  the  plant  and  property  conveyed  to 
defendant  Hublnger,  by  the  deed  executed  iu  his  favor  by  the  com- 
missioner of  the  superior  court.  The  petition  recognizes  and  as- 
serts that  after  the  plant  and  property  of  the  Street-Railway  Com- 
pany had  been  turned  over  to  said  Hublnger,  upon  confirmation  of 
sale  to  him,  and  before  procedendo  issued  on  the  judgment  of  re- 
versal in  the  supreme  court  of  Iowa,  said  Hublnger  had  so  dealt 
with  said  plant  and  property,  so  changed  its  situation  and  condi- 
tion and  its  legal  title,  in  short  had  so  destroyed  the  plant  and  prop- 
erty as  to  its  entirety,  as  that  pl^tiflE  was  thereafter  powerless  to 
expose  same  again  to  sale  on  ai^  execution  that  might  be  issued 
under  and  in  accordance  with  the  decree  of  the  superior  court  as  en- 
tered in  the  foreclosure  suit  The  Trust  Company  therefore  ask 
herein,  against  said  Hubinger,  judgment  for  the  value  of  the  plant 
and  property  so  turned  over  to  him,  less  the  f  10,000  by  him  paid 
into  the  superior  court,  and  which  was  to  be  applied  in  discbarge 
of  liens,  etc.,  which  had  been  established  as  having  priority  to  the 
lien  of  the  trust  deed  of  said  Trust  Company. 

The  pressure  of  imperative  ofiBcial  duties  will  not  permit  any 
extended  attempt  to  present  the  grounds  and  arguments  on  which 
the  decision  herein  is  based.  Counsel  have  presented  this  case 
orally  and  by  briefs,  with  the  care  and  completeness  which  its  im- 
portance justly  demands.  I  have  given  much  time  to  the  consider- 
ation of  the  views  thus  presented,  and  to  an  examination  of  the 
cases  cited  as  controlling  authorities  or  precedents.  Counsel,  in 
behalf  of  each  party,  have  furnished  me  with  lengthy  findings  of 
fact,  which  I  am  requested  to  find.  So  far  as  I  have  deemed  them 
sustained  by  the  evidence  and  in  any  wise  proper  to  be  stated  as 
such,  I  have  given  findings  on  the  points  requested,  perhaps  with 
a  fullness  of  detailed  statement  not  altogether  necessary,  and  of 
doubtful  propriety  to  be  contained  in  such  fact  findings.  It  has, 
however,  seemed  due  to  counsel  and  clients  that,  so  far  as  I  could, 
I  should  embody  in  such  findings  the  facts  as.  in  my  judgment,  the 
evidence  has  proven  them  on  each  of  the  points  requested.  Coun- 
sel on  either  side  may  regard  their  requests  for  findings  as  refused. 
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The  discussion  of  the  legal  propositions  presented  by  counsel 
deserve  more  than  passing  notice.  Except  for  the  imperative  de- 
mands which  other  duties  press  upon  me,  I  should  have  given  the 
reasons  impelling  me  to  the  conclusions  reached  on  each  of  the 
important  legal  propositions  presented.  The  comparative  novelty, 
as  well  as  the  importance,  of  some  of  the  questions  presented  for 
determination,  and  the  ability  and  force  with  which  counsel  have 
presented  them,  would  abundantly  justify  a  somewhat  extended 
consideration.  J  deeply  regret  that  I  may  not  attempt  this.  But 
I  recognize,  as  urged  by  counsel  on  submission  of  the  case,  that  the 
sitaation  of  the  parties  with  regard  to  the  property  involved  will 
not  permit  delay  in  decision,  except  as  delay  becomes  unavoidable. 
I  therefore  present  the  findings  and  conclusions  as  briefly  as  I  am 
able. 

I  delay,  however,  to  quote  a  sentence  from  brief  of  counsel  for  de- 
fendant, which  presents  on  one  point  the  position  of  defendant. 
On  page  31  of  defendant's  brief  it  is  said: 

Ttefendant  ooncedes  there  was,  in  fact,  no  sale  of  tbe  property,  and  that 
Ua  possession  of  the  property  was  under  the  superior  court,  and  that  be  holds 
what  he  bought  subject  to  the  order  of  the  court,  to  be  delivered  upon  payment 
to  hhn  of  the  amount  be  paid  and  the  improvements  he  put  in  the  property, 
which  were  necessary  to  put  It  in  shape  to  earn  something." 

Bat  defendant,  at  the  commencement  of  this  action,  held  none 
of  the  plant  and  property  which  had  been  turned  over  to  him  by 
the  receiver,  upon  confirmation  by  the  superior  court  of  the  sale 
to  him.  In  the  April  following  the  adverse  decision  of  the  supreme 
court  (which  decision  was  reached  in  January,  1896),  the  defendant 
aliened  the  entire  plant  and  property.  He  holds  the  legal  title 
to  none  of  it.  The  municipal  franchise  which  he  bought  at  the 
sale  under  the  foreclosure  decree  he  surrendered  as  part  considera- 
tion for  the  franchise  granted,  at  his  request,  to  J.  C.  Hubinger 
Comimny.  Many  blocks  of  road  which  he  received  he  has  removed, 
— destroyed  as  a  part  of  the  railway.  If  otherwise  practicable,  a 
resale  of  the  car  and  track  property  described  in  the  decree,  and 
which  was  turned  over  to  him  by  the  receiver,  must  be  on  a  mere 
jank  basis,  because  the  franchise  to  operate  the  same  on  the  streets 
of  the  city  has  been  repealed  at  bis  instance.  Unless  bought  by 
the  holder  of  the  franchise,  granted  at  his  instance  to  J.  C.  Hubin- 
ger Ck>mpaiiy,  that  property  could  not  be  operated  as  a  street  rail- 
way. Giving  to  this  franchise  repeal  full  force,  it  results  that 
whoever — except,  alone,  the  holder  of  the  J.  C.  Hubinger  Company 
franchise — bought  the  tracks  must  remove  them  from  the  streets. 
The  tracks  would  have  no  status  there  as  such,  and  might  not  be 
operated,  with  the  J.  C.  Hubinger  Company  exclusive  franchise  out- 
standing. With  the  evidence  so  conclusively  showing  his  inability 
to  restore,  defendant  may  not  with  success  present  a  statement  of 
his  willingness. 

Among  oth^:*  points  forcibly  urged  on  behalf  of  defendant  Hubinger 
are  included  references  to  certain  statutes  of  Iowa,  which  perhaps 
should  be  noticed.  At  some  length,  counsel  for  defendant  have  pre- 
sented their  view  of  the  statutes  of  Iowa  relating  to  allowances  to 
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good-faith  occupying  claimants  for  improvements  and  betterments 
of  property  purchased  at  judicial  sale.  In  my  judgment,  these  stat- 
utes have  no  application  to  the  present  action.  U  this  action  pro- 
ceeded against  the  property  described  in  the  decree,  and  attempt  was 
made  to  take  possession  thereof,  there  would  be  great  force  in  the  posi- 
tion of  counsel.  But  s  i<e  this  action  is  purely  personal,  seeks  only 
a  money  judgment,  and  does  not  attempt  to  disturb  either  title  to 
or  possession  of  the  property,  these  occupying  claimant  statutes 
have  no  application  to  the  present  action. 

It  is  urged  that  secti<m  3199  of  the  Code  of  1878  of  Io\va,  in  force 
at  date  when  decree  in  foreclosure  suit  was  entered,  and  continu- 
ously since,  is  a  protection  to  defendant  herein.     The  section  provides; 

■•  "Sec.  S199.  Property  acquired  by  a  purchaser  In  good  faltii  under  a  Judgment 
subsequently  reversed  shall  not  be  affected  by  such  reveraaL" 

The  argument  proceeds  on  the  theory  that  defendant  Hubinger  waa 
a  purchaser  in  good  faith  at  the  commissioner's  sale,  and  that  the  re- 
versal by  the  supreme  court  of  the  confirmation  of  such  eale  may 
not,  under  the  provisions  of  the  section  quoted,  afifect  such  pn^rty 
in  bis  hands. 

It  may  not  be  disputed  that  in  one  respect  plaintiff  Trust  Company 
assumed  the  risks  as  to  condition  of  property,  pending  appeaL  Had 
it  promptly  filed  a  supersedeas,  we  may  assume  that  there  would 
have  been  no  sale  under  the  foreclosure  decree,  and  the  property  would 
not  have  been  turned  over  to  defendant.  But  a  supersedeas  was  not 
made,  by  statute,  a  prerequisite  to  a  valid  appeal.  Now,  ^nce  such 
bond  was  not  essential  to  an  appeal,  plaintiff  might  elect  to  give  oe 
to  decline  to  give  it  Had  the  supersedeas  been  given  (I  assume  for 
the  argument  that  the  order  of  confirmation  of  sale  was  properly 
subject  to  supersedeas  on  appeal),  the  property,  then  idle,  would  have 
remained  in  the  receiver's  hands,  and  probably  without  being  put  into 
operation,  and  would  have  been  subject  largely  to  rapid -deteriora- 
tion. Therefore,  when  decision  was  had  on  the  appeal,  the  property 
would  probably  have  been  of  much  less  value  than  at  the  time  of  the 
sale  to  which  the  appeal  related.  If,  however,  the  propertv  passed 
into  the  hands  of  the  purchaser,  the  probabilities  were  that  it  would 
be  preserved,  and  substantial  value  remain  until  decision  on  the 
appeal  was  obtained.  Besides,  the  road,  in  active  operation,  would 
have  preserved  or  added  a  value  to  its  franchise  not  obtainable  had 
the  road  remained  idle.  Thus,  it  may  be  concluded  that  the  situation, 
at  time  of  appeal,  was  not  such  as  to  make,  under  then  existing  circum- 
stances, the  failure  to  file  a  8ui>er8edeas  count  heavily  against  the 
Trust  Company  on  its  appeal  from  the  order  confirming  said  sale. 

But  the  judgment  under  which  the  property  in  question  was  sold 
was  not  reversed.  It  stands  to-day  as  valid  as  on  the  day  it  was 
rendered.  Not  a  word  or  syllable  of  its  contents  has  been  changed 
by  the  decision  of  the  supreme  court  had  on  the  appeal  against 
defendant  Hubinger.  Indeed,  Hubinger  was  not  and  is  not  a 
party  to  the  action  in  which  said  judgment  was  rendeif>d.  Had 
he  so  desired,  he  could  not  have  appealed  from  such  judgment, 
nor  could  he  properly  have  been  a  party  to  an  appeal  therefrom. 
So  that,  since  he  was  appellee  in  the  hearing  in  the  supreme  court, 
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the  appeal  could  not  have  been  from  the  judgment  under  which  the 
property  was  sold.  What,  then,  was  the  nature  of  the  appeal? 
Upon  such  appeal  there  were  ranged  on  one  side  the  plaintiff  Trust 
Company,  the  mortgagor  Street-Railway  Ck)mpany,  the  holders  of 
the  bonds,  and  some  of  the  parties  in  whose  favor  the  judgment  had 
decreed  liens  as  precedent  to  that  of  the  trust  deed.  In  the  fore- 
closure suit  these  parties  had  held  relations  antagonistic  to  each 
other.  On  this  appeal  their  interests  lay  together.  Upon  the 
opposite  side  of  the  appeal  was  defendant  Hubiuger.  The  opinion 
filed  by  the  supreme  conit  in  rendering  decision  ^f  reversal  shows 
that  no  portion  or  provision  of  the  judgment  and  decree,  rendered 
in  the  foreclosure  suit,  was  attacked  in  the  appeal.  The  entire  sub- 
ject of  the  appeal  related  to  the  order  which  confirmed  the  com- 
missioner's sale  to  defendant  Hubinger.  The  appeal  was  not, 
therefore,  from  a  "judgment  subsequently  reversed."  Nor  was 
nor  is  the  property  which  was  turned  over  to  defendant  Hubinger, 
under  said  order  of  confirmation  of  sale,  "property  acquired  by  a 
purchaser  in  good  faith  under  a  judgment  subsequently  reversed." 
Defendant  Hubinger. was  not  a  stranger  to  said  appeal.  The  "pur- 
chaser in  good  faith"  generally  occupies  such  position.  Here  de- 
fendant Hubinger  was  the  active  resistant — ^the  only  person  resist- 
mg— on  said  appeal.  He  alone  reaped  advantage  and  benefit  if 
the  appellate  court  should  aflSrm  the  order  of  .confirmation  and  the 
sale  remain  undisturbed.  This  appeal  related  only  to  a  portion  of 
the  doings  of  the  commissioner  appointed  in  the  foreclosure  decree, 
with  reference  to  the  enforcement  of  said  decree.  As  to  such  do- 
ings and  the  order  of  court  thereon,  defendant  Hubinger  was  not  a 
purchaser  in  good  faith,  under  said  section  3199,  as  construed  by 
the  supreme  court  of  Iowa.  And  whether  the  question  be  solved 
by  holding  that  the  section  only  applies  to  reversals  of  judgments 
which  are  the  foundation  or  authority  for  the  sales  under  which 
the  property  was  acquired,  or  that  such  section  only  relates  to 
purchasers  in  good  faith,  with  reference  to  the  matter  appealed 
from,  the  same  result  must  follow, — the  section  does  not  apply  to 
the  situation  as  disclosed  by  the  evidence  in  this  action.  Besides, 
as  heretofore  stated,  this  action  is  purely  in  personam.  No  at- 
tempt is  herein  made  to  affect  the  present  condition,  possession,  or 
title  .of  the  property  which  the  defendant  acquired  under  the  Ba,le 
by  the  commissioner. 

Upon  the  question  of  the  value  of  the  prope.rty,  I  deem  it  proper 
to  make  a  few  suggestions.  -The  evidence  introduced  touching  the 
value  of  this  street-railway  plant  in  May,  1894,  is  exceedingly  con- 
tradictory, but  perhaps  not  greatly  more  contradictory  than  might 
be  expected  when  we  consider  the  differing  standpoints  from  which 
the  various  witnesses  arrive  at  its  value,  and  also  the  peculiar 
condition  at  that  date  of  this  plant,  as  to  its  roadbed,  overhead  <;on- 
struction,  motive  power,  and  rolling  stock.  The  months  in  which 
the  railway  had  been  without  operation  product  seeming  depreci- 
ation greatly  beyond  that  actually  occurring.  But 'the  evidence 
idainly  indicates  that  disuse  produces  a  more  rapid  depreciation 
of  value  than  operation,  with  the  repairs  ordinarily  connected  there- 
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with,  would  have  produced.  This  street-railway  plant  is  shown  to 
have  had  a  somewhat  peculiar  history.  In  1891  and  1892  it  was 
largely  reconstructed,  and  then  mortgaged.  The  bonds  (185,000) 
for  which  the  present  plaintiff  is  trustee  were  issued  with  reference 
to  the  value  of  the  road  as  then  estimated  by  parties  having  general 
familiarity  with  such  values.  The  fact  now  plainly  appears,  how- 
ever, that  the  road,  considered  without  reference  to  the  value  of  its 
municipal  franchise,  was  then  of  an  actual  value,  much  less  than 
the  face  of  the  bonds  issued.  After  1891.  and  up  to  1894,  the  road 
experienced  a  varied  existence,  all  of  which  tends  to  establish  the 
fact  just  stated.  In  the  introduction  of  evidence  relating  to  value 
in  May,  1894,  the  court  permitted  to  both  parties  a  wide  range. 
The  value  of  the  plant  in  1892  (at  the  time  when  plaintiff's  trust 
deed  was  executed),  the  nature  and  value  of  the  improvements 
thereafter  placed  on  the  plant  up  to  the  date  of  transfer  to  the  de- 
fendant, and  the  improvements  made  thereto  by  defendant,  were 
given  upon  both  sides  with  fullness  of  detail,  as  also  the  elements 
which  were  claimed  on  either  side  as  constituting  deterioration  in 
condition  and  depreciation  in  value.  Any  attempt  at  harmonizing 
this  evidence,  and  giving  the  exact  grounds  on  which  I  base  the 
value  at  which  I  have  arrived,  will  subserve  no  .useful  purpose,  and 
other  pressing  duties  forbid  the  attempt.  The  pleadings  filed  in 
said  superior  court  upon  August  12, 1896,  and  verLQed  npon  Aagust 
11,  1896,  by  the  oath  of  defendant  Hubinger,  state  that  after  the 
transfer,  by  the  receiver,  to  said  Hubinger,  of  this  street-railway 
plant,  there  had  been  expended^  for  improvements  and  repairs  in 
putting  the  plant  in  operative  condition,  the  sum  of  f  1,660,  and  said 
Hubinger,  in  such  pleading,  names  that  amount  as  the  sum  which 
he  therein  claims  should  be  repaid  on  account  of  such  improve- 
ments. In  another  pleading,  filed  August  12,  1896,  in  said  superior 
court,  on  behalf  of  J.  C.  Hubinger  Company,  and  verified  August 
11,  1896,  by  the  oath  of  J.  C.  Hubinger,  the  value  of  the  "better- 
ments and  improvements"  made  is  stated  at  f  4,138.  This  seeming 
inconsistency  in  these  two  verified  statements  is  perhaps  to  be  ex- 
plained by  the  fact  that,  in  the  pleading  last  above  described,  the 
value  of  certain  track  appropriated  is  stated  at  |2,600.  If  this 
f 2,600  is  taken  from  the  f 4,138,  there  is  left  |1,538  as  net  value  re- 
maining of  improvements  so  made,  which  brings  the  two  pleadings 
in  substantial  accord  as  to  value  of  improvements  so  made  after 
the  plant  passed  into  the  defendant's  hands.  By  an  amendment  to 
the  last-named  pleading,  verified  by  J.  C.  Hubinger  on  October  15, 
1896,  and  filed  on  same  date  iA  said  superior  court,  there  are  stated 
as  made,  "to  the  cars  and  electrical  appliances,  improvements  and 
repairs  not  set  out  in  original  petition,"  which  are  given  as  of  the 
value  of  12,160.32.  Thus  far  the  said  improvements  would  aggre- 
gate, on  statement  of  defendant,  to  |3,720.32.  Perhaps  the  addi- 
tional statement  should  be  made  that  in  said  amended  pleading  an 
interlineation  follows  the  extract  above  given  that  "value  of  im- 
provements and  betterments  to  said  39  blocks  so  repaired  was 
|106  per  block,  or  |4,134  in  all."  But  this  is  so  inconsistent  with 
the  above-given  statements,  as  contained  in  said  original  pleadings, 
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that  I  cannot  reconcile  same,  and  therefore  accept  the  values  of 
improvements  claimed  as  that  originally  given,  viz.  the  aggregate 
claimed  as  made  after  road  paB«>eu  into  defendant's  hands,  as  being 
|3,720.U.  If  this  f4,134  was  added,  the  aggregate  would  be  f7,- 
854^2,  and  I  fail  to  find  anywhere  in  the  evidence  that  which  sub- 
stantiates such  an  aggregate. 

Upon  April  10,  1896,  the  defendant  J.  C.  Hubinger,  by  deed  with 
full  warranty  covenant,  conveyed  this  plant,  in  its  thus  improved 
condition,  to  J.  C.  Hubinger  Company,  at  an  expressed  considera- 
tion of  flOO,000.  While  it  might  be  unjust  to  defendant  to  hold 
this  expressed  consideration  as  the  actual  market  value  which  the 
defendant  then  placed  on  this  plant  at  the  date  of  his  said  convey- 
ance, yet  it  is  not  unjust  to  him  to  hold  that  this  conveyance  abun- 
dantly proves  that,  at  its  date,  he  regarded  the  plant  as  of  large 
value.  To  hold  otherwise  would,  in  effect,  be  to  declare  that  de- 
fendant intended  such  expressed  consideration  to  be  a  deceptive 
or  fraudulent  consideration.  He  had  expended  for  such  plant  as 
follows: 

Paid  on  transfer  to  him $10,000  00 

"     balance  UllnoU  Steel,  etc,  Co.  claim ^ 828  60 

"     in  betterments  and  lepalrs , 3,720  33 

Total  expended $14,548  83 

• 

And,  in  his  said  conveyance,  defendant  conveys,  with  full  war- 
ranty of  title,  this  very  plant  for  the  expressed  consideration  of 
flOO,000.  This  conveyance,  it  may  be  noted,  was  so  executed  by 
him  after  the  supreme  court  of  the  state  had  reversed  the  order  of 
confirmation  of  sale  of  the  plant  to  him.  And  no  facts  appear  in 
the  evidence  which  would  justify  the  court  in  finding  that  outside 
or  surrounding  circumstances  had  given  to  this  plant  such  greatly 
increased  value.  Indeed,  the  evidence  introduced  would  compel 
the  contrary  finding. 

We  may  note,  also,  tiiat  the  supreme  court  of  Iowa  (65  N.  W. 
982)  had  the  question  of  value  of  this  plant  under  consideration  on 
the  appeal  hereinbefore  spoken  of.  That  court  was  determining 
whether  the  confirmation  of  the  sale,  by  the  commissioner  of  said 
superior  court,  of  this  railway  plant,  to  defendant,  Hubinger,  for 
110,000,  should  be  sustained.  While  the  opinion  of  the  court  does 
not  expressly  determine  that  such  purchase  price  was  so  grossly 
inadequate  as  to  shock  the  conscience,  yet  the  court  had  under 
special  consideration,  upon  evidence  formally  presented  by  either 
side,  the  value  of  the  plant,  and  the  opinion  states: 

"This  property  cost  some  $60,000  or  upward,  and  the 'showing  preponderates 
tbat  it  is  now  of  three  times  the  value  of  the  present  bid,  or  more." 

On  this  appellate  hearing,  the  present  defendant  was  the  appellee, 
and  opposed  to  him  were  "the  plaintiff  [plaintiff  in  the  present  ac- 
tion], the  defendant  street-car  company,  all  of  the  bondholders,  and 
some  others,  including  interveners."  It  may  therefore  be  safely 
assumed  that  the  question  of  value  of  plant,  at  date  same  was 
turned  over  to  defendflnt  Hubinger,  was  fully  presented,  since  the 
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deciston  of  that  question  was  to  control  the  sapreme  court  in  affirm- 
ing or  reversing  the  confirmation  of  the  sale  to  defendant. Hubinger. 

Under  the  evidence  submitted,  I  find  as  follows: 
Findings  of  Fact. 

(1)  Plaintiff,  the  Central  Trust  Company  of  New  York,  now  is, 
and  at  the  commencement  of  this  action  was,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  York,  and  a  citizen  of  said 
state;  and  defendant  John  C.  Hubinger  then  was,  and  now  is,  a 
citizen  of  the  state  of  Iowa. 

(2)  The  Gate  City  Electric  Street-Railway  Company,  which  was 
a  corporation  organized  under  the  laws  of  the  state  of  Iowa,  had, 
prior  to  the  foreclosure  suit  hereinafter  mentioned,  duly  executed, 
in  favor  of  plaintiff  herein,  as  trustee,  its  certain  trust  deed,  upon 
the  plant  and  property  situated  in  the  city  of  Keokuk,  Iowa,  of  said 
Street-Kailway  Company,  to  secure  the  payment  of  the  bonds  and 
coupons  executed  by  said  Street-Bailway  Company,  and  in  said  trust 
deed  described. 

(3)  On  the  2d  day  of  January,  1894,  plaintiff  instituted  in  the 
superior  court  of  the  city  of  Keokuk,  Iowa  (which  was  a  court  of 
record  and  of  full  jurisdiction  therefor),  a  suit  to  foreclose  said 
trust  deed,  and  to  obtain,  by  the  sale  of  said  Railway  Company 
property,  the  payment  of  the  amount  due  and  unpaid  on  said  bonds 
and  coupons.  To  said  suit  said  Btreet-Railway  Company  was  made 
defendant.  Different  lienholders  were  made  parties  to  said  suit, 
either  as  defendants  or  as  interveners  on  their  own  petitions. 

(4)  During  said  foreclosure  proceedings,  a  receiver  of  the  said 
property  of  said  Street-Railway  Company  was  by  said  superior 
court  appointed,  who  took  possession  of  said  property. 

(5)  Such  proceedings  in  said  foreclosure  suit  were  duly  had  as 
that  upon  March  21, 1894,  decree  was  by  said  superior  court  entered 
therein,  finding  then  due  and  unpaid  on  said  outstanding  bonds 
the  sum  of  |85,000;  that  the  lien  of  said  trust  deed  was  a  first  lien 
upon  all  the  property  in  said  trust  deed  described,  to  wit,  all  the 
property,  buildings,  electric  light  plant,  steam  plant,  machinery, 
engines,  boilers,  dynamos,  electrical  machinery,  electrical  lamps, 
and  other  electrical  apniirtenances,  poles,  wires,  lines,  togethw 
with  all  and  singular  the  privileges,  appurtenances,  and  franchises 
thereto  belonging,  and  all  personal  property,  of  whatever  kind  and 
description,  and  wherever  situated,  and  all  the  rights,  privileges, 
and  franchises,  of  the  said  Street-Railway  Company,  the  descrip- 
tion of  said  property  embracing  and  intending  to  embrace  therein, 
and  subject  to  the  Uen  of  said  trust  deed,  all  the  estate,  property, 
and  franchises  that  were  owned  by  said  Street-Railway  Company 
at  the  date  of  said  trust  deed,  and  all  such  as  was  thereafter  ac- 
quired by  said  Street-Railway  Company,  and  also  lot  10  in  block 
200  in  said  city  of  Keokuk,  being  occupied  by  said  Street-Railway 
Company  for  its  power  house.  The  said  description  in  said  decree 
included  all  the  rights,  privileges,  franchises,  and  property,  of 
whatsoever  description  and  wheresoever  situated,  which,  at  the  date 
when  said  decree  was  entered,  was  owned  by  said  Gate  City  Elec- 
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trie  Street-Bailway  Company.  Said  flrat  lien  of  said  trust  deed, 
as  by  said  decree  establ^ed,  was,  howeyer,  by  said  decree,  made 
subject  to  the  lien  in  said  decree  declared  for  the  claims  of  certain 
of  said  parties  to  said  suit,  and  the  taxable  and  fixed  costs  in  said 
suit,  which  costs  and  claims,  as  in  said  decree  so  established, 
amounted  in  the  aggregate  to  about  |10,840. 

(6)  Said  decree  appointed  a  commissioner  to  make  sale  there- 
under, and  report  such  sale  to  the  said  superior  court  for  its  con- 
sideration. Said  sale  was  ordered, to  be  made  of  said  property  as 
an  entirety,  and  without  redemption,  statutory  or  otherwise. 

(7)  Upon  April  28,  1894,  said  commissioner  duly  exposed  said 
plant  and  property  to  sale,  pursuant  to  the  terms  of  said  decree. 
At  such  sale,  John  C.  Hnbinger,  defendant  herein,  bid  for  said 
property  the  sum  of  |10,000,  and  the  same  was  struck  off  to  said  de- 
fendant for  the  amount  of  his  said  bid. 

(8)  Said  sale  to  said  defendant  was  thereupon  by  said  commis- 
sioner duly  reported  to  said  superior  court;  whereupon  objections 
to  the  approval  thereof  w^re  filed  by  the  plaintiff  herein,  as  said 
trustee,  by  the  American  Loan  &  Trust  Company,  as  holder  of  cer- 
tain of  said  bonds,  and  by  others.  But,  after  due  hearing,  said 
sale  was  by  said  superior  court  confirmed,  and  said  commissioner 
directed  to  execute  deed  for  said  property  to  said-  Hubinger  upon 
the  payment  by  him  of  said  |10,000,  which  amount  was  so  paid, 
and  deed  so  executed,  on  May  10,  1894,  and  said  deed  approved  by 
said  superior  court,  and  said  receiver  was  ordered  to  turn  over  said 
plant  and  property  to  said  Hubinger,  whidi  was  accordingly  done ; 
and  upon  said  May  10,  1894,  said  Hubinger  took  possession  of  said 
plant  and  property  thereunder,  and  said  receiver  was  by  said  supe- 
rior court  discharged. 

(9)  Said  approval  of  said  sale  was  duly  excepted  to  by  the  said 
parties  so  flUng  objections,  and  thereafter  notices  of  appeal  to  the 
supreme  court  of  Iowa  from  order  confirming  sale  were  served  on 
said  Hnbinger,  viz.  by  W.  J.  Roberts,  on  June  27, 1894,  and  by  plain- 
tiff herein  and  said  American  Loan  &  Trust  Company  on  August  25, 
1894.  Upon  January  23,  1896,  said  supreme  court  (the  opinion  re- 
lating thereto  being  reported  in  65  N.  W.  982)  reversed  the  action 
of  said  superior  court  in  confirming  the  sale  of  said  property  to  said 
Hubinger.  Said  Hubinger,  within  the  period  prescribed  therefor 
by  the  rules  of  said  supreme  court,  filed  in  said  conrt  his  petition 
for  a  rehearing  in  said  case,  which  petition  was,  to  wit,  about  June, 
1896,  by  said  supreme  court,  denied;  and  thereafter,  to  wit,  on  the 
9th  day  of  June,  1896,  writ  of  procedendo  from  said  supreme  court, 
in  the  matter  of  said  appeal,  was  forwarded  to  said  superior  court, 
with  directions  to  said  superior  court  for  "further  proceedings  to 
be  had  in  said  conrt  not  inconsistent"  with  the  opinion  of  said  su- 
preme court. 

(10)  The  $10,000  paid  into  said  superior  court  on  confirmation 
of  said  sale  to  said  Hubinger  was  applied  to  payment  of  the  liens 
which  by  decree,  as  aforesaid,  were,  with  the  costs  of  said  suit, 
established  as  superior  to  the  lien  of  said  trust  deed,  and  such  liens 
were  paid  and  wholly  discharged  thereby,  save  a  lien  due  to  the 
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Illinois  Steel  &  Bail  Ck>mpaiij,  on  which  last-named  lien  was  paid 
f401.69.  The  remaining  (unpaid)  portion  of  said  lien,  to  wit,  about 
J828.50,  was  purchased,  and  is  now  held  by  said  Hubinger.  Save 
as  affected  by  said  balance  of  said  claim  of  said  Steel  &  Rail 
Company,  the  said  trust-deed  lien  held  by  plaintiffs  thereby  became 
and  is  the  first  and  prior  lien  as  determined  and  established  by  said 
decree. 

(11)  Shortly  after  said  plant  and  property  was  by  said  receiver 
turned  over  to  said  Hubinger,  a^  hereinafter  found,  said  Hubinger 
turned  the  same  over  to  J.  C.  Hubinger  Company,  which  was  a  cor- 
poration organized  under  the  laws  of  the  state  of  Iowa,  and  en- 
gaged in  the  operation  of  an  electric  light  plant  in  said  city  of 
Keokuk,  and  of  brickworks  in  or  near  said  city.  Said  J.  C.  Hubin- 
ger Company  was  controlled  by  said  J.  C.  Hubinger.  The  entire 
business  of  said  corporation,  and  what  was  to  be  done  by  said  cor- 
poration, was  determined  by  defendant  J.  0.  Hubinger,  who  was 
the  active  and  absolute  manager  thereof.  No  conveyance  or  other 
transfer  in  writing  of  said  property  was  executed  by  said  J.  C. 
Hubinger  for  nearly  two  years,  and  not  until  after  the  supreme 
court  of  Iowa  had  reversed  the  order  of  said  superior  court  which 
confirmed  said  sale  to  defendant  Hubinger,  to  wit,  not  until  April 
10,  1896,  at  which  date  said  J.  C.  Hubinger  formally  executed  .con- 
veyance of  said  property,  with  full  warranty  covenant,  to  J.  C. 
Hubinger  Company,  for  the  consideration  therein  expressed  of 
1100,000. 

(12)  When  said  suit  for  foreclosure  was  instituted,  as  above 
stated,  and  for  some  months  prior  thereto,  and  at  the  time  wh^i 
said  property  was  so  turned  over  to  said  Hubinger  upon  said  con- 
firmation of  said  sale,  the  street-railway  line  of  the  said  Qate  City 
Electric  Street-Bailway  Company  was  not  in  operation.  For  a  dis- 
tance of  some  blocks,  the  rails  were  out  of  nlace,  the  same  having 
been  taken  up  by  the  city  authorities  in  the  progress  of  paving  of 
the  streets.  And  said  railway  system  could  not  then  be  operated 
successfully  except  with  the  relaying  of  said  blocks  and  the  making 
of  extensive  repairs  to  different  parts  of  its  system. 

(13)  About  May,  1892,  by  an  ordinance  known  as  "Special  Ordi- 
nance No.  60,"  there  was  granted  by  the  city  council  of  the  city  of 
Keokuk,  to  the  said  Gate  City  Electric  Street-Railway  Company,  the 
exclusive  franchise  or  right  and  privilege  to  construct  and  operate 
an  electric  street  railway  in  the  streets  of  said  city  for  the  period 
of  30  years  from  said  date.  This  franchise  or  right  to  construct 
and  operate  was  included  as  a  part  of  the  property  described  in  said 
trust  deed,  and,  on  sale  under  said  decree  of  foreclosure,  passed  to 
the  purchaser  thereat,  the  same  being  a  part  of  the  property  by 
said  decree  ordered  to  be  sold  as  an  entirety.  At  the  time  of  the 
said  attempted  sale  of  said  property  by  said  commissioner,  said 
franchise,  right,  and  privilege,  to  wit,  the  ordinance  granting  same, 
remained  unrepealed,  and  same  was  turned  over  to  said  J.  C.  Hubin- 
ger by  said  receiver,  with  the  qther  propertv  then  so  turned  over, 
to  wit,  May  10,  1894.  At  the  date  of  the  passage  of  said  Special 
Ordinaiice  No.  60  there  was  in  force,  and  has  continuously  since 
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said  date  remained  in  force,  section  335  of  the  Bevised  Ordinances 
of  said  city  of  Keokuk  (Roberts'  Bevision  of  1887),  as  follows: 

"Sec.  335.  All  ordlnancee,  reBdlations  or  other  acts  of  the  city  council  of  Keo- 
knk  hereafter  to  be  paBsed,  adopted  or  done,  whereby  special  privileges  or  Im- 
munities shall  be  granted  to  or  conferred  upon  any  person  or  persons,  or  con- 
tracts made  with  them,  shall,  unless  the  contrary  be  expressed  on  the  face 
thereof,  be  subject  to  amendment  or  repeal  at  all  times;  and  all  such  grants, 
unless  the  contrary  be  expressed,  shall  be  taken  to  be  made  and  accepted  with 
reference  to  these  provisions,  and  all  rights  which  it  declares  and  reserves  to 
the  city." 

(14)  After  said  plant  and  property  had  been  turned  over  to  de- 
fendant Hubinger,  said  Hubinger  applied  to  said  city  of  Keokuk  for 
a  franchise  or  right  and  privilege  to  operate  an  electric  street  rail- 
way on  the  streets  of  said  city;  and  on  June  4,  1894,  said  city,  by 
ordinance  known  as  "Special  Ordinance  No.  73,"  granted  to  said  J. 
0.  Hubinger  Company,  for  a  period  'of  25  years  from  said  date,  "the 
exclusive  right  to  lay  down,  construct,  and  operate  a  street  rail- 
way on  all  the  streets  of  the  city  of  Keokuk,  with  single  or  double 
track  standard  railway  tracks,"  "with  electric  or  other  practicable 
motor  power  other  than  animal  or  steam  power."  Said  ordinance 
contains,  as  a  part  of  section  9  thereof,  the  following: 

"This  ordinance  shall  not  Interfere  with  any  vested  rights  or  privileges  here- 
tofore granted  by  the  city  of  Keokolc  to  any  person  or  corporation." 

Section  18  of  said  ordinance  provided  that  such  ordinance  should 
not  take  effect  until  accepted  and  agreed  to  by  J.  C.  Hubinger  Com- 
pany in  writing,  filed  with  the  city  clerk.  Such  written  accept- 
ance was  executed  by  J.  0.  Hubinger  Company,  and  filed  with  the 
said  clerk,  within  the  time  provided  in  said  ordinance.  Said  sec- 
tioii  18  also  provided  as  follows: 

"All  ordinances  or  franchises  given  to  street  railway  companies'  In  the  city 
of  Kec&ulc,  that  conflict  with  tiiis  franchise  are  hereby  repealed:  provided,  that 
none  of  the  rights  of  the  city  of  Keokuk  under  special  Ordinance  No.  60,  under 
any  other  ordinance  or  agreement  or  under  the  laws  of  the  state  of  Iowa,  or 
any  right  existing  prior  to  the  passage  hereof  to  make  the  cost  of  any  paving 
heretofore  ordered  a  lien  or  charge  on  or  against  tlie  property  formerly  held 
by  the  Gate  City  Electric  Street-Ballway  Company  are  in  any  way  waived 
or  forfeited  by  granting  of  this  franchise  or  the  passing  of  this  ordinance  or  by 
any  of  the  terms  hereof." 

(16)  At  the  time  said  property  was  by  said  receiver  turned  over  to 
said  J.  0.  Hubinger,  the  system  of  tracks  of  said  street  railway  had 
four  terminal  points.  After  said  Special  Ordinance  No.  73  had 
been  accepted  by  said  J.  C.  Hubinger  Company,  and  had  taken  ef- 
fect, and  before  the  supreme  court  of  Iowa  had  reversed  the  order 
of  the  superior  court  which  confirmed  the  sale  to  J.  C.  Hubinger 
important  changes  were  made  in  said  system  of  tracks.  "Plat  A," 
which  is  filed  herewith,  as  a  part  hereof,  correctly  shows,  by  red 
lines  thereon,  the  line  of  tracks  of  said  street  railway  as  the  same 
existed  when  this  property  was  by  said  receiver  turned  over  to 
said  Hubinger.  This  plat  includes  the  (about  five)  blocks  on  whose 
streets  the  rails  had  been  taken  up  in  the  progress  of  paving  the 
streets  by  the  city,  as  stated  in  paragraph  12  of  these  findings,  and 
track  had  been  made  inoperative  for  street  cars.  "Plat  B,"  filed 
herewith,  and  as  a  part  hereof,  correctly  shows  the  line  of  tracks 
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aa  same  existed  after  the  changes  ahove  referred  to  had  been  made, 
and  as  said  dystem  of  tracks  was  in  existence  when  said  procedendo 
from  said  supreme  court  was  filed,  as  hereinbefore  stated,  in  said 
superior  court.  The  track  had  been  by  said  defendant  Hubinger 
taken  up  and  removed  from  some  of  tlie  blocks  or  streets,  and  new 
lines  put  down  on  other  streets.  Thus,  the  locality  of  the  tracks 
and  the  line  of  street-railway  travel  were  changed  in  some  places, 
and  extended  in  others. 

(16)  During  the  period  included  in  the  last  paragraph,  important 
changes  were  made  by  defendant  Hubinger,  or  by  his  direction,  in 
the  motive  power  and  cars  connected  with  said  street-railway  sys- 
tem. The  engines,  dynamos,  generators,  shafting,  and  all  the  other 
machinery  constituting  power  plant  in  the  power  house  of  said  street 
railway,  except  two  boilers,  were  taken  out  of  said  power  house,  and 
removed  to  the  power  house  owned  and  used  by  J.  C.  Hubinger  Com- 
pany, in  the  operation  of  its  system  of  street  lighting  in  said  city  of 
Keokuk.  From  some  of  the  cars  so  by  said  receiver  turned  over 
to  said  J.  C.  Hubinger,  the  motors  were  removed,  and  other  motors 
substituted,  with  a  view  to  economy  in  the  use  of  electricity  as  the 
motor  power;  and  one  car  was  stripped  and  disabled  for  use  in  the 
passenger  traffic.  Meanwhile  the  roadbed  of  the  street  railway 
and  the  overhead  trolley  system,  which  in  many  places  were  in  very 
poor  condition  when  the  property  was  turned  over  to  defendant 
Hubinger,  were  repaired,  to  a  large  extent  reconstructed,  and  the 
entire  system  brought  into  an  effective,  good-working  condition  of 
roadbed,  trolley  system,  motive  power,  and  cars. 

(17)  The  changes  noted  in  the  two  preceding  paragraphs  with  re- 
gard to  the  line  of  track,  power-house  equipment,  motors,  roadbed, 
etc.,  were  made  after  the  property  was  turned  over  by  J.  0.  Hubin- 
ger to  J.  C.  Hubinger  (Company,  but  long  prior  to  the  conveyance 
executed  by  the  former  to  the  latter.  This  turning  over  by  the 
former  to  the  latter  appears  to  have  been  substantially  for  the  pur- 
pose of  bookkeeping  merely.  J.  C.  Hubinger  was  the  active  part 
of  J.  O.  Hubinger  Company.  The  same  is  also  true  as  to  the  pro- 
curing of  the  franchise  to  J.  C.  Hubinger  Company  from  the  city  of 
Keokuk.  In  his  amendment  to  answer  filed  herein,  said  J.  0. 
Hubinger  states  that  "the  said  John  O.  Hubinger  made  application 
to  the  city  of  Keokuk  for  a  franchise  to  operate  an  electric  street 
railway  in  the  city  of  Keokuk;  and  said  city,  on  the  4th  day  of 
June,  1894,  granted  to  the  said  John  C.  Hubinger  a  franchise,  be- 
ing Special  Ordinance  No.  73,"  etc.  In  his  original  answer  filed 
herein,  in  its  fourth  paragraph,  said  J.  0.  Hubinger  states  that  "de- 
fendant •  •  •  shows  that  he  expended  large  sums  of  money 
in  improvements  and  betterments  to  said  road,  and  by  putting  the 
same  in  condition  that  cars  might  run  upon  its  tracks,  and  that  the 
value  of  said  improvements  in  the  39  blocks  which  were  so  improved 
was  of  the  value  of  four  thousand  one  hundred  and  thirty  four  dol- 
lars, and  he  alleges  said  sum  should  have  been  tendered  him."  etc. 
In  his  pleading,  entitled  "Answer  of  J.  C.  Hubinger  to  the  Applica- 
tion of  W.  J.  Roberts,  Intervener,"  filed  in  the  said  superior  court 
August  12, 1896,  said  J.  G.  Hubinger  states  that  "no  notice  was  filed 
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or  given  to  the  said  J.  G.  Habinger  of  appeal  to  the  supreme  court 
until  he  had  expended  large  saniB  of  money  in  repairing  and  im- 
proTing  said  property."  There  are  blended  in  the  plea<Ungs  such 
relations  and  actions  of  J.  C.  Habinger  and  J.  G.  Hubinger  Company 
as  that  the  court  is  justified  on  these  pleadings  in  finding  the  chan- 
ges in  the  property,  as  found  aboTe,  were  made  by  defendant  J.  G. 
Hubinger. 

(18)  No  Bupersedeas  was  given  by  any  of  the  appellants  in  the 
matter  of  said  appeal  from  the  order  of  said  superior  court,  con- 
firming said  sale  of  said  street-railway  property  to  said  J.  O.  Hu- 
binger. 

(19)  After  said  procedendo  had  been  filed  in  said  superior  court, 
and  before  the  institution  of  this  action  in  this  court,  plaintiff 
herein  tendered  to  defendant  Hubinger  the  sum  of  flO.OOO,  and 
demanded  a  return  and  restoration  by  him  of  the  property  by  said 
receiver  tamed  over  to  said  Hubinger,  under  said  order  of  said  su- 
perior court  upon  confirmation  by  said  court  of  said  sale  to  said 
Hubinger.  Said  Hubinger  failed  and  refused  to  return  and  restore 
said  property,  and  demanded  that  there  be  tendered  to  him,  in 
addition  to  said  purchase  price  of  f  10,000,  the  further  sums  which 
had  been  ezx>ended,  under  direction  of  said  Hubinger,  in  changing, 
altering,  repairing,  and  putting  into  condition  for  active  operation 
said  street  railway  and  its  lines  of  track  and  other  sundry  and 
varied  property. 

(20)  At  the  date  when  said  decree  of  foreclosure  was  entered  by 
said  superior  court,  said  Gate  City  Electric  Street-Eailway  Company 
was  iiisolvent,  and  its  entire  assets  and  property  consisted  of  said 
street-railway  plant  and  property  described  in  said  decree  of  fore- 
closure, which  said  entire  plant  and  property  were  by  said  receiver 
turned  over  to  said  J.  C.  Hubinger  under  order  of  said  superior 
court,  as  hereinbefore  found;  and  said  Gate  City  Electric  Street- 
Railwaiy  Company  ever  since  said  entry  of  said  decree  has  been, 
and  now  is,  utterly  insolvent. 

(21)  The  property  described  in  said  trust  deed  to  plaintiff  from 
the  Gate  City  Electric  Street-Railway  Company  was  of  such  a 
nature,  and  so  situated  and  related  in  its  entirety  as  a  street-railway 
plant,  as  that  its  value  largely  depended  on  its  being  held  together 
as  an  entirety.  Such  plant  was  an  entire  property.  It  was  or- 
dered to  be  sold  as  an  entirety  in  said  decree  of  foreclosure,  was 
offered  for  sale  as  an  entirety  by  said  commissioner  in  said  decree 
appointed  to  make  sale  thereof,  and  was  by  said  receiver  turned 
over  as  an  entirety  to  defendant  J.  C.  Hubinger,  by  whom  it  was  at- 
tempted to  be  conveyed  as  an  entirety  to  J.  C.  Hubinger  Company. 

(22)  The  changes  and  repairs  in  roadbed,  line  of  track,  trolley 
overhead  construction,  and  other  parts  of  said  street-railway  line, 
were  made  by  defenda:nt  Hubinger  in  good  faith,  and  in  the  belief 
that  he  was  the  owner,  under  his  said  purchase  at  said  commis- 
sioner's sale,  of  said  property,  and  after  said  sale  had  been  con- 
finned  by  said  superior  court. 

(23)  When  said  procedendo  from  said  supreme  court  was  received 
by  said  superior  court  (which  said  procedendo  is  dated  June  9,  1896, 
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and  was  filed  in  said  superior  court  on  June  10, 1896),  J.  G.  Hubinger 
Company  held  the  legal  title  to  that  part  /which  was  then  in  edat- 
ence)  of  the  street-railway  plant  and  property  which,  under  the 
order  of  said  superior  court,  had  by  said  receiver  been  turned  over 
to  said  Hubinger,  upon  said  confirmation  of  said  commissioner's 
sale  to  him.  And  to  no  part  of  said  street-railway  property  which 
had  been  so  tamed  over  to  said  Hubinger  did  said  J.  C.  Hubinger, 
to  wit,  in  Jnne,  1896,  hold  the  legal  title;  nor  has  he  since  said  date 
held  such  legal  title,  so  far  as  shown  herein  by  the  evidence. 

(24)  By  the  destruction  of  the  said  municipal  franchise,  which 
at  date  of  commissioner's  sale  was  held  by  said  Gate  City  Electric 
Street-Railway  Company,  and  by  the  changes  and  alterations  in 
line  of  track,  in  power  house,  and  other  changes,  the  plant  and 
property  turned  over  as  aforesaid  by  said  receiver  to  said  J.  C. 
Hubinger  had  been  so  destroyed  as  to  its  entirety,  as  in  said  decree 
of  foreclosure  adjudged  to  be  subject  to  plaintiff's  lien,  and  as  bid 
in  by  said  J.  0.  Hubinger,  and  confirmed  to  him  by  said  superior 
court,  and  by  said  receiver  turned  over  to  said  Hubinger,  as  that 
the  property  so  decreed,  confirmed,  and  turned  over  as  aforesaid 
was  not  in  existence  as  an  entirety,  but  said  existence  as  an  entirety 
had,  by  or  under  the  direction  of  said  J.  0.  Hubinger,  been  de- 
stroyed, and  existed  only  in  partial  or  fragmentary  parts,  as  related 
to  said  entirety  on  which  was  fastened  said  lien  of  plaintiff,  as  es- 
tablished in  said  decree  of  foreclosure.  And  the  plant  and  prop- 
erty described  in  and  ordered  sold  by  said  foreclosure  decree  was 
not  in  existence,  and  could  not  be  restored,  as  an  entirety,  at  date 
when  said  procedendo  was  filed  in  said  superior  court,  nor  since 
said  date,  nor,  as  an  entirety,  could  same  be  placed  under  the  opera- 
tion of  said  foreclosure  decree,  nor  sold  as  an  entirety  thereander; 
whereby  said  plant  and  property,  as  described  in  and  conveyed  by 
said  trust  deed,  was  greatly  damaged,  its  value  greatly  depreciated, 
and  the  security  created  by  said  trust  deed,  and  established  by  said 
decree  in  said  foreclosure  suit,  practically  destroyed  and  rendered 
valueless. 

(25)  Said  plant  and  property  of  said  Gate  City  Electric  Street- 
Railway  Company,  which  was  tamed  over,  on  the  said  order  of  said 
superior  court,  to  said  J.  C.  Hubinger,  under  said  confirmation  of 
sale  to  him,  was,  at  the  date  when  the  same  was  so  turned  over  to 
him,  of  the  fair  market  value  of  f33,600. 

Conclusions  of  Law. 

1.  The  plaintiff.  Central  Trust  Company  of  New  York,  by  virtue 
of  the  execution  of  said  trust  deed  to  it  by  said  Gate  City  Electric 
Street-Railway  Company,  and  the  judgment  and  decree  of  foreclo- 
sure entered  thereon  by  the  superior  court  of  the  city  of  Keokuk, 
Iowa,  had  a  first  and  paramount  lien  upon  the  property  and  plant 
of  said  Street-Railway  Company  for  the  sum  of  f 85.000,  subject  only 
to  the  amount  of  |10,840,  being  the  amount  which  by  said  decree 
was  fixed  and  determined  as  the  aggregate  of  the  liens  entitled  to 
have,  and  in  said  decree  given,  precedence  to  the  said  lien  of  said 
trust  deed. 
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2.  Said  precedent  liens  having  been  paid  off  and  discharged  out 
of  said  f  10,000  by  defendant  Hubinger  paid  into  said  superior  court 
(excepting  the  balance  of  |£^8.50,  remaining  due  and  unpaid  on  the 
claim  now  held  bj  said  defendant  of  the  Illinois  Steel  &  Hail  Com- 
pany after  said  f  10,000  had  been  applied  by  said  superior  coart  to 
the  discharge  of  said  precedent  lien8>  etc.),  the  said  lien  in  favor 
of  plaintiff.  Central  Trust  Company  of  New  York,  now  is  the  para- 
mount and  only  lien  remaining  under  said  decree. 

3.  As  the  trustee  in  said  trust  deed  and  the  complainant  in  the 
decree  so  entered  thereon  in  said  superior  court,  said  Central  Trust 
Company,  plaintiff  herein,  has  the  right  to  have  and  maintain  this 
action,  and  to  recover  for  any  injury,  damage,  or  appropriation  done 
to  the  property  upon  which  said  decree  is  a  lien,  to  the  amount  of 
its  interest  therein,  not  exceeding  the  amount  specified  in  the  said 
decree  of  said  superior  court 

4.  The  said  property  and  plant  of  said  Gate  City  Electric  Bail- 
way  Company  having  been  mortgaged  as  an  entirety,  and  ordered 
sold  as  an  entirety  under  said  decree,  and  having  been  as  an  en- 
tirety tamed  over  to  defendant  Hubinger  on  order  of  said  superior 
court  upon  confirmation  of  sale  under  said  decree,  and  same  having 
been  dealt  with,  appropriated,  and  aliened  by  said  J.  C.  Hubinger, 
as  found  in  the  foregoing  finding  of  facts,  said  Hubinger  is  re- 
sponsible in -this  action  to  said  Central  Trust  Company  of  New 
York  for  the  fair  market  value  of  said  property  as  it  was  on  May 
10,  1894,  when  he  took  possession  of  same,  less  the  said  amount  of 
said  prior  liens  thereon,  as  fixed  and  established  in  said  foreclosure 
decree,  to  wit,  less  the  sum  of  |10,840. 

5.  Plaintiff  herein  is  entitled  in  this  action  to  judgment  against 
defendant  John  C.  Hubinger  in  the  sum  of  |22,760,  with  interest 
thereon  at  the  rate  of  6  per  cent,  from  the  10th  day  of  June,  1896, 
that  being  the  date  when  writ  of  procedendo  from  the  supreme 
court  of  Iowa  -v^as  filed  in  the  superior  court  of  said  city  of  Keokuk. 

Let  judgment  be  entered  accordingly  against  said  defendant,  and 
for  costs  of  this  action. 

To  each  of  which  findings  of  fact  and  conclusions  of  law  plaintiff 
and  defendant  duly  and  severally  except 


0OMMONWEAJ.TH  TITLE  INSTJKANCE  &  TRUST  00.  ▼.  BELL,  Clerk 

of  Court 

(Circuit  Court,  E.  D.  PenDsylvanla.     May  3,  1898.) 

Bboobdb  or  Federal  Coobts— Rights  of  Examination. 

Act  Aug.  1,  1888,  requires  clerks  of  courts  of  the  United  States  to  keep 
In  their  offices  Indices  of  the  Judgment  records  of  such  courts,  and  that  such 
indices  and  records  shall  be  kept  open  to  Inspection  and  examination  of  the 
pnUle.  Held,  that  one  engaged  In  the  business  of  furnishing  certificates 
and  making  insurance  with  lespect  to  the  existence  of  liens  upon  real  estate 
has  a,  rlgbt  to  make  examinations  of  such  indices  and  records,  at  such  times 
and  under  such  circumstances  as  will  not  Interfere  with  the  proper  conduct 
of  the  business  of  the  office,  for  the  purpose  of  ascertaining  whether  or  not 
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there  are  iDcnmbrances  an  properties  which  his  present  customers  are  In- 
tentllng  to  purchase. 

This  case  comes  up  on  demurrer  to  a  bill  filed  by  the  Common- 
wealth Title  Insurance  and  Trust  Company,  charging  that  the  de- 
fendant, Sqpiuel  Bell,  clerk  of  the  circuit  court  for  the  Eastern  dis- 
trict of  Pennsylvania,  wrongfullj'  denies  to  its  representatives  access 
to  the  indices,  records,  and  papers  of  his  oiBce. 

John  G.  Johnson,  for  plaintiff. 

James  M.  Beck,  for  defendant. 

DALLAS,  Circuit  Judge.    By  section  2  of  the  statute  of  August 
.1,  1888,  entitled  "An  act  to  regulate  the  liens  of  judgments  and 
decrees  of  the  courts  of  the  United  States"  (25  Stat.  357;  Rev.  St. 
Supp.  p.  602),  it  is  provided: 

"That  the  clerks  of  the  several  courts  of  the  United  States  shall  prepare  and 
keep  In  their  respective  offices  complete  and  convenient  Indices  and  cross- 
indices  of  the  judgment  records  of  said  courts,  and  such  Indices  and  records 
shall  at  all  times  be  open  to  the  Inspection  and  examination  of  the  publia" 

The  plaintiff  is  a  corporation  engaged  in  the  business  of  giving 
certificates  and  making  insurances  with  respect  to  the  existence  of 
liens  upon  real  estate,  etc.  It  alleges  that  it  has  applied  to  the 
defendant,  who  is  the  clerk  of  the  circuit  court  for  this  district,  re- 
questing him  to  give  to  its  representatives  access  to  the  indices, 
cross-indices,  records,  and  papers  in  his  ofQce,  at  such  times  and 
under  such  circumstances  as  would  not  interfere  with  the  proper 
conduct  of  the  business  of  the  office,  for  the  purpose  of  ascertaining 
whether  or  not  there  were  incumbrances  against  properties  intend- 
ed to  be  purchased  by  its  customers.  This  request  the  clerk,  it  is 
alleged,  has  declined  to  accede  to.  It  will  be  observed,  and,  in  view 
of  certain  decisions,  it  should  be  noted,  that  the  plaintiff's  demand 
does  not  extend  beyond  the  assertion  of  a  right  to  make  examina- 
tions for  the  specific  purpose  of  ascertaining  the  existence  or  non- 
existence of  incnmbrances  upon  properties  which  its  actual  pres- 
ent customers  are  intending  to  purchase.  It  is,  therefore,  this  re- 
stricted right  which  is  denied  by  the  sixth  ground  assigned  as  cause 
of  demurrer,  but,  in  my  opinion,  congress  has  expressly  conferred 
it  by  enacting  that  "such  indices  and  records  shall,  at  all  times,  be 
open  to  the  inspection  and  examination  of  the  public."  This  ques- 
tion was  before  Judge  Caldwell  in  the  case  of  In  re  Chambers,  44 
Fed.  786,  and,  after  fully  considering  and  discussing  the  whole 
subject  in  a  manner  which  is  quite  satisfactory,  he  arrived  at  the 
conclusion  which  I,  also,  have  reached,  and  which  seems  to  be  the 
only  possible  one.  The  other  causes  of  demurrer  assigned  need 
not  be  now  considered.  The  plaintiff  may,  if  it  should  be  so  ad- 
vised, move  for  leave  to  amend  its  bill;  and  the  defendant  will 
have  leave  to  answer  sec.  reg.,  and  he  may.  by  answer,  again  pre- 
sent any  of  the  questions  presented  by  this  demurrer,  other  than 
that  which  has  now  been  considered  and  disposed  of.  Subject  to 
this  reservation,  the  demurrer  is  overruled. 
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SOUTHEHN  PAC.  CO.  v.  BOARD  OF  RAILROAD  COM'RS  et  aL 

(Circoit  Court,  N.  D.  California.    April  25,  1898.) 

No.  12,12». 

L  Taxation  of  Rahjioad  Pbopbrtt— Valxiation— Rbtcbk— Estoppki.— Bn- 

DENCB. 

The  return  by  a  rallroacl  company  of  a  valuation  of  a  part  of  its  prop- 
erty to  the  board  of  equalization  does  not  coastitnte  an  estoppel,  In  an 
aggregate  valoation  of  tbe  wbole  property,  made  up  In  part  by  county  as- 
sessors, but  is  nevertheless  competent  evidence  of  the  value  of  sich  part 
of  the  property,  to  be  considered  In  arriving  at  the  valuation  to  be  placed 
upon  the  whole  property  for  the  purpose  of  fixing  rates  of  transportation. 

&   PKOCKEDrUGS  OF    RAILROAD    COMMISSIONERS— RBDUCTION    OF    RaTES— INTEN- 
TION  OF   OOMMTSSIONBRS. 

In  a  suit  to  enjoin  tbe  board  of  railroad  eommissioners  from  enforcing 
resolutions  alleged  to  have  been  adopted  reducing  rates  of  transportation, 
the  court  will  consider  virhat  the  board  did  In  reference  to  the  disposition  of 
such  resolntions,  bat  not  what  it  or  its  members  intended  or  threatened 
to  do. 

Mr.  Herrin  (J.  G.  Martin,  J.  E.  Toulds,  E.  B.  Pillsbury,  and  John 
Garber,  of  counsel),  for  complainant. 

W.  F.  Fitzgerald,  Atty,  Gen.  of  Gal.  (Bobt  Y.  Hayne  and  W.  W. 
Foote,  of  counsel),  for  defendants. 

MORROW,  Gircuit  Judge  (orally).  This  is  a  suit  in  equity  brought 
by  the  complainant  against  the  board  of  railroad  commissioners  to  en- 
join the  board  from  enforcing  certain  resolutions  reducing  the  rates 
of  transportation  on  grain  and  other  freight  on  the  lines  of  railroad 
operated  by  the  complainant  in  the  state  of  California.  The  complain- 
ant interposed  50  exceptions  to  the  answer  of  the  defendants,  and  1 
additional  exception  after  the  report  of  the  master  had  been  filed, 
making  51  exceptions  in  all.  The  exceptions  were  referred  to  Hon.  A. 
0.  Freeman,  master  pro  hac  vice,  who  has  submitted  an  able  report 
upon  the  issues  involved  in  the  bill  of  complaint,  and  the  pertinence 
and  materiali^  of  the  matters  allied  in  the  answer,  to  which  excep- 
tions have  been  taken.  To  the  report  of  the  master  the  complainant 
has  filed  13  exceptions;  and  the  defendants,  6  exceptions.  The  excep- 
tions of  the  complainant  refer  mainly  to  the  allegations  contained  in 
the  answer  respecting  the  valuations  placed  upon  the  railroad  property 
returned  to  the  board  of  equalization.  The  answer  sets  up  the  pro- 
visions of  the  constitution  and  the  law  of  the  state,  under  which  re- 
turns are  made  by  the  various  railroad  corporations  in  the  state  to  the 
board  of  equalization  concerning  the  actual  value  of  tbe  roadway,  road- 
bed, raUs,  and  rolling  stock  owned  by  such  corporations,  and,  in  ac- 
cordance with  such  requirement,  the  returns  of  the  complainant,  fixing 
the  valuation  of  the  roadway,  roadbed,  rails,  and  rolling  stock  of  the 
various  lines  of  road  leased  to  the  complainant,  l^ere  is  also  an 
averment  respecting  the  assessments  made  by  the  county  assessors  of 
the  various  counties  through  which  the  lines  of  road  pass,  fixing  the 
value  of  the  depots,  stations,  shops,  buildings  upon  the  right  of  way, 
water  tanks,  telegraph  lines,  sheds,  signal  apparatus,  steamers,  termi- 
aai  yards,  and  all  the  railto^  property  not  included  under  the  designa- 
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tion  of  roadway,  roadbeds,  rails,  and  rolling  stock;  bnt,  with  respect 
to  such  assessments,  it  is  not  alleged  that  any  returns  were  made  by 
the  complainant  to  the  county  assessors,  upon  which  such  assessments 
were  based. 

The  valuation  placed  upon  the  roadway,  roadbed,  rails,  and  rolling 
stock  by  the  board  of  equalization,  and  the  valuation  placed  upon 
all  the  other  property  belonging  .to  the  railroads  by  the  county  assess- 
ors, constitute  the  aggregate  valuation  of  the  railroad  property  in 
the  state  for  assessment  purposes.  Take,  for  instance,  the  case  of 
the  Central  Pacific  Railroad  Company,  one  of  the  lines  of  road  leased 
to  the  complainant.  The  state  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock  of  this  company  are  valued  by  the  board  of  equaliza- 
tion, upon  the  return  of  the  complainant,  at  |8,702,671  for  the  year 
1894;  and  the  value  of  its  steamers  in  the  state  of  California  was  at 
said  time  f224,139.  The  other  property  of  the  company,  consisting 
of  depots,  stations,  shops,  sheds,  water  tanks,  telegraph  lines,  yards, 
terminals,  and  all  other  property  not  included  under  the  designation 
of  "roadway,  roadbed,  rails,  and  rolling  stock,"  is  valued  by  the  county 
assessors  of  the  counties  through  which  the  road  passes  at  |5,292,5€9 
for  the  same  period;  making  a  total  of  the  assessed  value  of  the  prop- 
erty of  the  company,  f  14,219,569.  But  it  does  not  appear  from  the 
answer  that  the  complainant  made  returns  as  to  the  value  of  the  prop- 
erty upon  which  the  county  assessors  based  their  valuation  of  |5,292,- 
569.  The  claim  of  the  answer  is  that  the  Central  Pacific  Railroad 
Company  and  the  complainant,  and  each  of  them,  are  estopped  from 
claiming  that  said  valuation  so  given  in  and  to  said  board  of  equaliza- 
tion was  not  the  true  value  of  said  prop^ty,  and  that  the  complainant 
is  estopped  from  having  its  rates  of  charges  fixed  upon  any  other  basis. 
It  does  not  appear  to  me  that  the  return  of  the  complainant  of  a  valua- 
tion of  a  part  of  its  property  to  the  board  of  equalization  comtitutea 
an  estoppel  as  to  the  valuation  of  that  property  in  an  aggregate  valua- 
tion of  the  whole  jwoperty  made  up  in  part  by  the  county  assessors. 
Such  a  return  is,  however,  evidence  of  the  value  of  the  roadway,  road- 
bed, rails,  and  rolling  stock,  to  be  considered  in  arriving  at  the  actual 
valuation  of  the  whole  property.  It  is  not  to  be  excluded  from  the 
case  because  it  does  not  amount  to  an  estoopel.  It  is  evidence  that 
may  be  introduced  in  support  of  the  allegations  of  the  answer  deny- 
ing the  valuation  now  placed  upon  the  property  by  the  complainant 
for  the  purpose  of  fixing  rates  for  charges. 

The  exceptions  interposed  by  the  defendants  to  the  master's  report 
involve  a  consideration  of  the  two  resolutions  of  the  board  of  railroad 
commissioners  relating  to  a  reduction  of  freight  charges.  It  appears 
there  were  two  resolutions  offered  and  considiered  by  the  railroad  com- 
missioners. One  provided  for  a  reduction  of  rates  on  grain  to  the  ex- 
tent of  8  per  cent. ;  the  other,  for  a  general  reduction  on  all  merchan- 
dise other  than  grain  of  25  per  cent.  The  first  resolution  was  adopt- 
ed; the  second  was  not  In  the  bill  the  two  resolutions  are  referred 
to  in  such  a  way  as  to  appear  as  substantially  one  resolution.  The 
answer  sets  out  the  proceedings  relating  to  the  two  resolutions;  show- 
ing that  the  first  was  adopted,  and  the  other  was  not  It  also  alleges 
the  intention  of  the  railroad  commissioners  with  respect  to  the  second 
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resolution.  The  proceedingB  of  the  board  in  dealing  with  the  resoln- 
tions  appear  to  be,  nnder  the  circnmstances,  relevant  and  material, 
but  I  cannot  see  how  the  intention  of  the  board  can  be  considered  rele- 
vant. The  court  will  consider  what  the  board  did,  but  not  what  it  or 
its  members  intended  or  threatened  to  do  in  the  future. 

Without  referring  to  the  other  exceptions,  it  will  be  sufBcient  to  say 
that  the  report  of  the  master  is  confirmed,  for  the  reasons  therein 
stated.  The  effect  will  be,  in  disposing  of  the  yarious  exceptions,  as 
follows:  The  court  will  overrule  exceptions  numbered  1,  and  11  to  13, 
inclusive,  and  sustain  exceptions  numbered  2  to  10,  inclusive.  That  is 
on  the  exceptions  taken  by  the  complainant.  The  defendants  have 
filed  six  exceptions  to  the  report  of  the  master.  In  respect  to  those, 
the  court  overrules  exceptions  numbered  3,  4,  5,  and  6,  and  sustains 
exceptions  numbered  1  and  2.  As  this  does  not  indicate  clearly  the 
disposition  made  of  the  answer,  because  of  the  fact  that  there  are 
some  exceptions  to  portions  of  this  answer  that  involve  other  excep- 
tions,— ^there  being  also  exceptions  that  were  not  pressed,  and  excep- 
tions that  were  admitted  and  not  resisted, — ^I  find  it  necessary  to  make 
a  general  order  with  respect  to  the  answer.  The  effect  of  the  disposi- 
tion of  the  report  of  the  master  will  be  as  follows:  That  the  excep- 
tions to  the  answer  numbered  3  to  11,  inclusive,  13,  16,  21,  23  to  27, 
both  inclusive,  and  29  to  50,  inclusive,  will  be  sustained,  and  that 
exceptions  numbered  1,  2, 12, 14  (except  as  sustained  in  exoepti(«  13), 
15,  17,  18,  19,  20,  22,  and  28,  will  be  overruled.  There  was  an  ex- 
ception filed  after  the  report  of  the  master  (that  is,  exception  61),  and 
that  will  be  sustained.  The  direction  of  the  court  will  be  that  an  or- 
der be  prepared  in  accordance  with  this  memorandum,  confirming  the 
report  of  the  master. 


CENTBAIi  TRUST  CO.  OF  NEW  YORK  ▼.  LOTHSVILLE  TRUST  CO.  et  al. 
(Circuit  Co\ut,  D.  Kentucky.    Marcb  21,  1806.) 

1.  K«itrrrT— JtmiBDicTiOK. 

A.  bin  In  equity  against  mortgagees  for  compeiuatlon  of  a  trustee  In  fore- 
dosing  the  mortgage,  and  for  costs  and  attorneys'  fees,  under  a  contract 
of  Indemnity,  may  be  maintainable  as  to  the  costs  and  attorneys'  fees  even 
If  the  mortgagees  are  not  liable  for  the  trustee's  compensation. 

9l  Dbhurbek — Questions  Considered. 

On  demurrer  to  a  blU  by  a  trustee  under  a  mortgage  for  attorneys'  fees 
and  costs,  which  were  allowed  In  the  foreclosure  suit,  the  question  whether 
or  not  the  adjudication  as  to  the  attcmeys'  fees  was  an  allowance  only 
against  the  mortgaged  property,  or  whether  It  was  a  personal  liability 
against  the  trustee,  will  not  be  considered  where  that  caae  is  not  a  jfort  of 
the  bUl. 

&  CosTKACT  o»  Ihdbmnity— Equity  JuKiSDiCTroN. 

A  majority  of  the  bondholders  directed  the  trustee,  under  the  mortgage 
securing  the  bonds,  to  declare  them  matured,  and  foreclose  the  mortgage, 
and.  In  accordance  with  a  provision  in  the  mortgage,  agreed  "to  Indemnify 
and  hold  harmless  the  said  trustee  from  any  loss  or  damage  on  account  of 
costs,  counsel  fees,  or  other  expenses  of  such  litigation  under  this  request." 
Held,  that  a  court  of  equity  has  Jurisdiction  to  enforce  the  contract  of  indem- 
nity by  requiring  the  bondholders  to  pay  costs  and  attorneys'  fees  for  which 
tbe  trustee  became  liable,  though  it  had  not  yet  paid  the  same. 
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Humphrey  &  Da^ie,  for  complainant 
BuUett  &  Shields,  for  Louisville  Banking  C!o. 
Theo.  Harris,  Thos,  W.  Bullett,  and  St  John  Boyle,  for  defendant 
Loaisville  Trust  Co. 

BARB,  District  Judge.  It  appears  from  the  bill  in  this  case  that 
the  complainant  Is  a  trustee  in  a  mortgage  executed  by  the  Bichmond, 
Nicholasville,  Irvine  &  Beattyville  Railroad  Company  of  its  property, 
to  secure  the  sum  of  about  |2,300,000  of  coupon  bonds;  that  there 
was  a  provision  in  the  mortgage  that,  upon  default  of  payment  in  the 
interest  for  six  months,  a  majority  of  the  bondholders  could  elect  to 
have  the  trustee  precipitate  the  maturity  of  the  bonds,  and  take  pos- 
session of  the  mortgaged  property,  and  have  a  foreclosure  and  sale 
through  the  court  The  mortgage  provided  that  the  trustee  should 
not  be  required  to  do  this  until  the  trustee  had  been  indeinnifled  by 
the  bondholders,  making  such  a  request,  a^inst  costs,  counsel  fees, 
and  other  expenses  of  the  litigation;  and,  under  this  provision,  the 
defendants  in  this  case  (except  Richards  &  Baskin),  who  were  bond- 
holders under  the  mortgage  holding  more  than  a  majority  of  said 
bonds,  requested  the  complainant  to  mature  the  coupon  bonds,  and 
institute  foreclosure  proceedings,  and  in  the  request  the  holders  of 
said  bonds  agreed  "to  indemnify  and  hold  harmless  the  said  trustee 
from  any  loss  or  damage  on  account  of  costs,  counsel  fees,  or  other 
expenses  of  such  litigation  under  this  request."  He  complainant  ma- 
tured the  bonds,  and  instituted  in  this  court  a  foreclosure  procedure, 
which  resulted,  after  much  litigation,  in  a  foreclosure  of  the  mortgage 
and  a  decree  of  sale,  which  decree  of  sale  was  appealed  from,  and  in 
part  reversed.  After  the  case  returned  from  the  court  of  appeals, 
a  final  decree  was  entered.  It  is  alleged  in  the  bill  that  the  liens 
which  were  adjudged  superior  to  the  mortgage  are  so  greatly  in  ex- 
cess of  the  whole  value  of  said  property  that  the  sale  of  said  property 
will  not  bring  enough  to  satisfy  the  claims  prior  to  said  bonds,  and 
nothing  will  be  realized  to  your  orator  out  of  said  property.  While 
it  is  not  alleged,  it  is  a  fact,  however,  that  the  mortgaged  property  has 
been  sold  since  filing  of  bill,  and  nothing  will  be  realieed  to  the  bond- 
holders represented  by  the  complainant.  It  is  alleged  in  the  bill  that  the 
court  allowed  the  complainant  fl,000  as  a  reasonable  compen.sation 
for  its  services  as  trustee,  and  that  the  complainant  was  compelled 
to  pay  expenses  amounting  to  the  sum  of  f581.71,  and  became  bound 
to  pay  counsel  fees  of  counsel  employed  by  it  in  a  reasonable  sum  for 
their  services.  It  is  also  alleged  that  the  fees  of  the  defendants 
Richards  &  Baskin,  surviving  partners  of  Richards,  Weisinger  & 
Baskin,  which  were  allowed  by  the  court,  were,  first,  |1 5,000  for  their 
services  rendered  in  the  trial  court  and,  subsequently,  $2,500  for 
services  rendered  in  the  circuit  court  of  appeals ;  and  that  the  defend- 
ants, signers  of  said  paper  and  agreement,  have  failed  and  refused,  and 
still  fail  and  refuse,  to  pay  the  expenses  of  your  orator,  and  the  allow- 
ance made  to  your  orator  for  compensation  and  the  counsel  fees  to 
Richards,  Weisinger  &  Baskin,  or  any  part  thereof.  The  prayer  of 
the  bill  is  "that  the  amount  due,  owing,  and  unpaid  for  the  compensa- 
tion, expenses,  and  counsel  fees  may  be  charged  and  determined,  and 
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that  the  payment  of  so  mnch  thereof  as  shall  be  due  by  the  said  de- 
fendants, or  any  of  them,  may  be  decreed  by  this  court,  and  that  your 
orator  may  be  indemnified  and  Bftved  harmless  from  any  loss,  ex- 
penses, and  counsel  fees  aforesaid;  that  the  signers  of  the  agreements 
aforesaid  may  be  compelled  to  pay  off  and  discharge  the  expenses,  com- 
I>ensation,  and  counsel  fees  aforesaid,  so  that  your  orator  may  be  re- 
lieved from  any  obligation  thereon  or  liability  therefor." 

The  demurrer  raises  the  question  of  whether  or  not  there  is  any 
cause  of  action  stated,  and,  further,  whether,  if  there  is,  it  is  cognizable 
in  equity.  Before  considering  the  main  question,  we  may  state  that 
the  compensation  to  the  complainant  is  not  covered  by  the  terms  of  the 
indemnity  sued  on,  and  it  may  be  that  the  defendants  are  not  liable  in 
this  action  even  to  the  proportion  which  their  bonds  bear  to  the  entire 
number,  for  said  compensation.  But  this  fact  does  not  prevent  the 
bill  being  maintainable  for  the  attorney's  fee  which  hais  not  been 
paid  and  the  costs  which  have  accrued,  for  which  the  complainant  ia 
liable,  if  the  suit  is  properly  filed  in  equity;  nor  should  we  on  this  de- 
murrer consider  whether  or  not  the  adjudication  as  to  the  amount  of 
the  attorneys'  fees  which  have  been  allowed  in  the  foreclosure  suit  to 
the  attomciys  who  brought  said  suit  is  an  allowance  only  as  against 
the  mortgaged  property  then  in  the  custody  and  control  of  the  court, 
or  whether  it  is  a  general  allowance  against  the  complainant,  making 
It  personally  liable  therefor.  That  case  is  not  made  a  part  of  the  bill 
and  we  must  therefore  take  the  bill  as  true  in  that  regard.  Taking 
the  allegations  for  true,  the  amount  has  been  ascertained  by  the  ad- 
judication in  the  very  case  which  complainants  were  requested  to 
bring. 

The  question  presented  by  the  demurrer  is  one  almost  entirely 
without  direct  authority.  Mr.  Stoiy  (Story,  Eq.  Jur.  §  850)  states  the 
law  thus: 

"Conrta  of  eqalty  will  decree  the  specific  performance  of  a  general  covenant 
to  indemnify,  altiiongli  it  sounds  in  damages  only,  upon  the  same  principle 
that  they  will  entertain  a  bill  quia  timet;  and  this  not  only  at  the  Instance 
of  the  original  covenantee,  but  of  his  executors  and  administrators.  Thus, 
where  a  party  has  assigned  several  shares  of  the  excise  to  A,  and  the  latter 
covenanted  to  save  the  assignor  harmless  in  respect  to  that  assignment  and 
to  stand  In  his  place,  touching  the  payments  to  the  Idng  and  other  matters, 
and  afterwards  the  king  sued  the  assignor  for  money  which  the  assignee 
ought  to  have  paid,  the  court  decreed  that  the  agreement  should  be  speclfleally 
performed,  and  reiforred  it  to  a  master,  and  directed  that,  totles  quotles  any 
^reach  should  happen,  he  should  report  the  same  especially  to  the  court,  so 
that  the  court  might,  If  there  should  be  occasion,  direct  a  trial  at  law  In  a 
quantum  damnlflcatus.  The  court  further  decreed  that  the  assignee  .should 
clear  the  assignor  from  all  these  suits  and  Incumbrances  within  a  renson.ible 
time.  The  case  was  compared  to  that  of  a  counter  bond,  where,  although  the 
«nrety  Is  not  molested  or  troubled  for  the  debt,  yet,  after  the  money  becomes 
payable,  the  court  will  decree  the  principal  to  pay  it." 

To  sustain  this  proposition,  the  cases  of  Champion  v.  Brown,  6 
Johns.  Ch.  405,  and  Ranelaugh  v.  Hayes,  1  Vern.  189,  are  referred  to. 
The  case  of  Chaminon  v.  Brown,  decided  by  Chancellor  Kent,  is  a 
very  elaborate  case,  and  seems  to  me  to  sustain  the  text  of  Justice 
Story.  This  case,  and  the  case  of  Ranelaugh  v.  Haves,  1  Vern.  189, 
have  been  reviewed  by  the  supreme  court  of  Michigan  in  Bank  v. 
Hastings,  1  Doug.  236.     The  learned  judge  in  the  Michigan  case 
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explains  the  case  of  Champion  v.  Brown  as  merely  deciding  that  the 
covenant  there  made  the  defendants  stand  in  the  place  of  the  intestate 
of  complainant,  and  that  they  assumed  the  pajment  to  Champion  & 
Storrs  which  the  estate  of  the  intestate  stood  charged  with.  There- 
fore the  court  claims  that  it  is  not  an  authority  for  the  specific  per- 
formance of  a  covenant  merely  for  indemnity,  but  that  the  obligation 
of  the  covenant  was  directly  to  pay ;  and  so  with  the  case  of  Ranelaugh 
V.  Hayes,  1  Vern.  189.  I  do  not  understand  that  Chancellor  Kent 
decided  that  the  covenant  made  the  parties  Champion  &  Storrs  di- 
rectly liable  to  the  original  party  for  the  debt  which  Paddock  had 
agreed  to  pay.  It  is  true,  the  chancellor  used  the  following  language 
in  that  case: 

"In  tbe  case  before  mu,  the  defendants,  by  their  covenant  of  indemnity,  and 
purchase  of  the  contract  between  C.  &  S.  and  P..  undertook  to  relieve  the 
estate  of  P.  from  the  burden  of  that  contract.  This  Is  the  true  Intent  and 
meaning  of  the  agreement;  and  It  Is  as  Just  that  they  should  be  decreed 
to  dear  the  representatives  of  P.  from  the  charge  which  they  assumed  for 
them  as  it  Is  that  a  principal  debtor  should  exonerate  his  surety  before  be 
la  sued,  and  not  leave  'a  cloud  always  banging  over  blm.'  " 

The  statanent  of  the  case,  we  think,  makes  this  clear.  It  appears 
that  Henry  C.  and  Lemuel  Storrs  agreed  to  sell  and  convey  to  John 
Paddock  952  acres  of  land  for  the  sum  of  f 8,000,  {500  to  be  paid  in 
cash,  and  the  residue  to  be  paid  in  six  annual  iuBtallments.  John 
Paddock  died,  intestate,  November  16,  1816;  and  his  administrators 
and  heirs,  being  unable  to  perform  the  contract,  for  want  of  personal 
assets,  on  the  1st  of  June,  1818,  entered  into  an  agreement  with  the 
defendants,  John  Brown  and  Jacob  Brown,  by  which  the  defendants 
covenanted  and  agreed  that  "they  would  take  up  and  cancel"  the  con- 
tract made  between  Champion  &  Storrs  and  Paddock,  etc.,  by  the  1st 
day  of  August  then  next,  or  in  case  Champion,  the  survivor  of  Storrs, 
should  refuse  to  give  up  and  cancel  the  said  contract,  then  the  defend- 
ants covenanted  to  indemnify  and  save  harmless  the  administrators 
of  Paddock,  etc.,  from  all  damages^  costs,  charges,  and  expenses  which 
they  might  sustain  or  be  put  to  on  account  of  the  claims,  covenants, 
and  agreements  in  said  agreement  contained,  etc.  Lemuel  Storrs  died 
intestate,  and,  in  the  distribution  and  settlement  of  the  estate,  all  his 
interest  in  the  contract  became  vested  in  the  plaintiff,  William  L. 
Storrs.  Soon  after  the  agreement  between  the  defendants  and  the 
administrators  of  P.,  the  former  entered  and  took  possession  of  the 
land,  and  have  since  continued  in  possession,  exercising  ownership, 
receiving  rents,  cutting  timber,  etc.  But  they  have  made  no  pay- 
ments, nor  taken  up  the  contract  between  Paddock  and  Champion  & 
Storrs,  but  the  representatives  of  P.  still  remain  liable  to  be  sued  upon 
it.  The  bill  prayed  for  a  discovery,  and  that  the  defendants  may  be 
decreed  specifically  to  perform  the  contract  between  Champion  & 
Storrs  and  Paddock  according  to  the  true  intent  of  the  agreement 
between  the  defendants  and  Paddock,  and  for  thdr  indemnity,  the 
heirs  offering  to  ratify  and  confirm  the  conveyance  of  the  land  to  the 
defendants  in  fee,  etc.,  and  for  general  relief.  So,  the  original  con- 
tract had  not  been  taken  up,  and  the  purchasers  Brown  had  not  be- 
come directly  liable  to  the  original  vendors,  and  they  could  not  have 
sued  directly  upon  said  obligation. 
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The  opinions  of  the  snpreme  court  referred  to  by  counsel  are  not, 
we  think,  in  point  The  case  of  Wicker  v.  Hoppock,  6  Wall.  94, 
was  a  suit  at  law,  and  the  question  was  as  to  the  measure  of  dam- 
ages for  the  nonperformance  of  an  agreement  to  bid  in  certain 
property  which  was  to  be  sold  under  a  decree  obtained  by  the 
party  who  subsequently  sued,  the  agreement  being  that  the  party 
there  sued  would  bid  in  the  property  for  the  amount  of  the  judg- 
ment, with  interest  and  costs.  The  court  below  allowed  the  amount 
of  the  judgment,  with  interest  and  costs,  as  the  measure  of  dam- 
ages, and  in  the  supreme  court  Justice  Swayne  says: 

"If  the  contract  In  the  case  before  us  were  one  of  Indemnity,  the  argument 
of  the  counsel  for  the  iilaintlft  In  error  wonld  be  condoslve.  In  that  class  of 
cases  the  obligee  cannot  recover  until  he  has  been  actually  damnified,  and  he 
can  recover  only  to  the  extent  of  the  injury  he  has  sustained  up  to  the  time 
of  the  Institution  of  the  suit.  But  there  Is  a  ■well-settled  distinction  between 
an  agreement  to  Indemnify  and  an  agreement  to  pay.  In  the  latter  case  a 
recovery  may  be  had  as  soon  as  there  is  a'  breach  of  the  contract,  and  the  meas- 
ore  of  the  damages  Is  the  full  amoimt  agreed  to  be  paid." 

It  is  evident  the  learned  justice  was  considering  the  question 
only  from  a  legal  standpoint. 

The  case  of  Mills  v.  Dow's  Adm'r,  133  U.  S.  424,  10  Sup.  Ct  413, 
was  a  case  at  law,  and  the  obligation  of  the  covenant  was  not  only 
to  save  harmless,  but  directly  to  pay  the  contracting  party's  ob- 
Ugation. 

The  case  of  Johnson  v.  Risk,  137  U.  8.  308,  11  Sup.  Ct.  Ill,  is 
equally  without  application.  There  the  question  was  whether  or 
not  there  was  a  federal  question,  and  whether  the  Tennessee  stat- 
ate  of  limitation  applied. 

The  case  of  Refeld  v.  Woodfolk,  22  How.  318  (not  cited  by  coun- 
sel), is  in  principle  more  applicable  to  the  question  under  consid- 
eration. The  facts  in  that  case  are,  briefly,  these:  A  man  named 
Notrebe  sold  to  Woodfolk  a  plantation  in  Arkansas.  At  the  time 
of  the  purchase,  there  was  an  incumbrance  arising  out  of  Notrebe's 
subscribing  300  shares  of  the  Real-Estate  Bank  of  Arkansas,  and 
mortgaging  the  land  for  f 30,000.  Notrebe  and  wife  .  obligated 
themselves  to  Woodfolk  that,  upon  the  payment  of  the  purchase 
money,  they  would  coifvey  to  him  by  good  and  suflicient  deed, 
with  general  warranty  of  title  duly  executed  according  to  law. 
Woodfolk,  the  purchaser,  paid  all  of  the  purchase  money.  Notrebe 
died,  and,  in  winding  up  the  Real-Estate  Bank  of  Arkansas,  there 
was  a  danger  of  a  heavy  liability  upon  the  original  mortgage  to  the 
bank.  Woodfolk  filed  his  bill  for  indemnity  against  the  mortgage, 
and  the  court  belpw  gave  him  a  decree  requiring  that  the  heirs 
of  Notrebe  "remove  the  incumbrance  whenever  it  can  be  done,  and 
then  to  convey  the  land  by  a  deed  with  warranty,  and  with  the  re- 
linquishment of  dower  by  the  widow,  and  meanwhile  that  they 
should  deposit  with  the  clerk  of  the  court  bonds  of  the  state  of 
Arkansas,  for  the  amount  of  Notrebe's  note  and  the  interest  (|C1,- 
500)  to  be  held  and  appropriated  under  the  order  of  the  court  as 
an  indemnity,  or  that  the  executors  might,  in  part,  or  for  the 
whole,  convey  to  the  clerk  unincumbered  real  estate  of  the  same 
value,  for  the  same  object,  and  under  the  same  conditions."    The 
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supreme  court  reversed  the  case,  holding  that  as  the  transaction 
between  the  parties  was  bona  tide,  and  the  purchaser  knew  of  the 
existing  incumbrance,  he  must  rely  upon  the  covenants  of  his 
deed,  and  could  not  get  the  indemnity  in  advance;  but  I  do  not 
understand  this  case  deciding  that  a  court  of  equity  had  not  ju- 
risdiction to  grant  indemnity,  but  merely  that  the  facts  in  that 
case  did  not  authorize  the  relief  granted,  and  that,  by  the  terms 
of  the  contract  between  the  parties,  the  purchaser  was  to  rely  upon 
the  general  warranties  of  his  deed. . 

The  recent  English  case  of  Wolmershausen  v.  Gullick  [1893]  2 
Ch.  514,  is  one  in  which  the  court,  in  a  very  elaborate  opinion, 
sustained  the  jurisdiction  to  give  indemnity  to  a  surety  against  a 
cosurety.  In  that  case  the  court  (Justice  Wright)  reviewed  the 
English  authorities,  and  held  that  a  court  of  equity  would  grant 
relief  for  indemnity  to  a  surety  although  he  had  not  paid.  The 
case  is  a  very  elaborate  one,  and  all  of  the  English  authorities  seem 
to  be  reviewed. 

It  is  conceded  by  counsel  for  the  demurrant  that  there  are  cases 
where  sureties  have  been  protected  by  a  court  of  equity  against 
liability  before  payment;  but  it  is  insisted  that  it  is  only  in  cases 
where  the  defendant  is  liable  directly  on  the  debt,  or  where  by  the 
agreement  he  has  agreed  to  pay  as  well  as  indemnify.  The  case 
of  Wolmershausen  v.  Gullick  was  one  of  surety,  in  which  the  in- 
demnity was  granted  without  payment,  but  no  such  distinction  was 
taken  by  the  court;  and  the  jurisdiction  was  put  entirely  upon 
equitable  grounds,  and  not  because  of  the  liability  of  the  surety 
on  the  original  contract.  In  some  of  such  cases  the  original  cred- 
itor was  not  before  the  court  at  all;  and  in  none  where  the  relief 
was  granted  was  it  because  of  any  right  of  the  original  creditor, 
or  because  of  a  contract  by  the  defendant  with  a  creditor.  If 
relief  is  given  to  a  surety,  it  is  given  upon  the  equitable  principle 
of  equality.  If  given  to  party  holding  a  contract  of  indemnity, 
and  not  directly  liable  to  the  original  creditor,  the  relief  is  given 
upon  the. contract  of  indemnity,  and  the  equity  arising  therefrom. 
Thus,  in  Stirling  v.  Forrester,  3  Bligh,  575,  in  the  house  of  lords. 
Lord  Redesdale,  said :  "The  principle  established  in  the  case  of 
Dering  v.  Lord  Winchelsea.  1  Cox,  Ch.  318.  is  universal,  that  the 
right  and  duty  of  contribution  is  founded  upon  doctrines  of  equity. 
It  does  not  depend  upon  the  contract"  And  in  the  case  of  Lacey 
V.  Hill,  L,  R  18  Eq.  183,  Jessel,  M.  R.,  said: 

"■Whatever  be  the  case  at  law,  It  is  qujte  plain  in  this  court  that  any  one  hav- 
Inp  a  rlRht  to  be  indemnlfled  has  a  rieht  to  have  a  sufficient  sum  set  apart  for 
that  Indemnity.  It  is  not  very  material  to  consider  whether  he  is  entitled 
to  have  the  sum  paid  to  him,  or  whether  it  must  lie  paid  directly  over  to  the 
creditor.  If  the  creditor  is  not  a  party,  I  t)elieve  it  has  boon  decided  that  the 
party  seelting  indemnity  is  entitled  to  have  the  money  paid  over  to  him." 

This,  of  course,  would  be  with  proper  security  that  the  money 
thus  paid  over  would  be  properly  applied. 

Our  attention  has  not  been  called,  in  the  very  elaborate  briefs 
of  counsel,  to  a  case  like  the  one  at  bar  in  which  the  relief  now 
sought  had  been  refused.    It  must  not  be  overlooked  that  the  com- 
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plainant  in  this  case  was  a  trustee  for  the  defendant  bondholders; 
that,  bj  the  terms  of  the  mortgage,  complainant  was  not  bound, 
except  upon  the  request  of  the  holders  of  a  majority  of  the  bonds, 
with  an  indemnity  by  them  or  others  against  all  costs  or  expenses, 
to  foreclose  the  mortgage;  that  the  action  of  the  complainant  was 
entirely  in  the  interest  and  for  the  benefit  of  the  bondholders  in 
thus  instituting  the  suit  and  foreclosing  the  mortgage;  that  there 
was  neither  a  direct  nor  an  implied  obligation  upon  the  part  of 
the  trustee  that  it  should  advance  the  expenses  of  the  litigation, 
and  look  alone  to  the  mortgaged  property,  but,  on  the  contrary,  if 
there  had  been  no  provision  for  indemnifying  the  trustee  for  the 
expenses  of  the  litigation,  and  the  foreclosure  had  been  at  the  re- 
quest of  the  cestuis  que  trustent  under  the  mortgage,  there  would 
be  an  implied  obligation  to  repay  to  the  trustee,  if  the  mortgaged 
property  was  insu£Scient,  the  expenses  of  the  litigation.  Here,  if 
this  procedure  be  considered  as  one  for  a  specific  performance,  the 
language  of  the  contract  justifies  the  payment  by  defendants  of 
the  liability  which  has  accrued  in  the  mortgage  foreclosure,  since 
the  obligation  is  not  only  to  indwnnify,  but  "to  hold  harmless  the 
trustee  from  any  loss  or  damage  on  account  of  costs,  counsel  fees, 
or  other  expenses  in  such  litigation."  It  cannot  be  said  that  these 
bondholders  are  holding  the  complainant  harmless  from  any  loss 
on  account  of  counsel  fees  or  other  expenses  of  the  litigation,  if  the 
complainant  is  required,  as  indicated  by  the  argument  for  the  de- 
murrant, to  pay  counsel  fees,  and  th^i  litigate  with  the  signing 
bondholders  the  reasonableness  of  the  compensation  thus  paid. 

We  have  concluded,  therefore,  under  the  circumstances,  that  a 
court  of  equity  has  jurisdiction  to  grant  the  relief  prayed.  It  is 
not  intended  to  indicate  an  opinion  as  to  whether  or  not  the  al- 
lowance made  in  the  foreclosure  suit  is  binding  upon  the  defend- 
ants, or  whether  or  not  the  scope  of  the  order  making  such  allow- 
ance is  to  bind  the  complainant.  We  are  considering  the  demur- 
rer as  it  most  be  upon  the  facts  as  stated  in  the  bill.  It  follows 
from  this  view  that  the  demurrer  must  be  overruled,  and  it  is  so  or- 
dered 


PINE  MOUNTAIN  IRON  &  COAL  CO.  et  al.  v.  BAILEY  et  aL 

(Circuit  Court,  D.  Minnesota.     Mardj  12,  1896.) 

AasKT  or  Sei.i.kb  akd  Buteb  —  Agent's  Knowx.edoe  —  Effect  oh  Bdter'b 
TnxE. 

Ati  agent  and  director  of  a  trust  company  sold  a  mortgage  belonging 
to  the  company  to  one  for  whom  he  sometimes  acted  as  agent  In  similar 
transactions,  and  who  was  depending  on  his  Judgment  as  to  the  safety 
of  the  Investment.  BM,  that  the  agent* s  knowledge  of  defects  In  the 
title  should  not  be  Imputed  t6  the  purchaser. 

Richards,  Boskin  &  Ronald  and  Keith,  Evans,  Thompson  &  Fair- 
ehild.  for  complainants. 
Wilson  &  Van  Derlip,  for  defendants. 

LOCHREN,  District  Judge  (orally).    The  evidence  shows  that  the 
plaintiffs,  corporations  of  the  state  of  Kentucky,  on  August  10, 
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1892,  at  Louisville,  Ky.,  entered  into  a  written  contract  with  John 
D.  Blake,  of  Minneapolis,  Minn.,  by  the  terms  of  which  he  was  ac- 
quiring property  rights,  and  on  his  part  contracted  to  convey  to 
plaintiffs,  or  one  of  them,  real  estate  sitnate  in  Minnesota,  and  pre- 
ferably in  Minneapolis,  to  the  amount  in  value  of  flOO,000,  the 
values  to  be  affixed  by  appraisers,  and  that  of  this  land  there  should 
be  no  part  on  which  there  should  be  mortgages  for  more  than  half 
the  value,  and  the  mortgages  on  the  whole  should  not  aggregate 
more  than  |20,000  on  the  |100,000  worth  of  property.  The  ap- 
praisal was  had,  apd  on  the  26th  of  October  following  he  presented 
deeds  to  these  companies,  containing  descriptions  of  the  land  which 
he  offered  them,  and  I  suppose,  also,  of  the  incumbrances  upon  the 
lands,  for  among  the  descriptions  was  a  statement  of  this  mort- 
gage of  117,200  to  the  Metropolitan  Trust  Company  of  Minneapolis, 
dated  August  29, 1892.  Objection  was  made  to  this  mortgage,  and 
a  supplementary  agreement  was  entered  into  between  the  parties 
at  the  time,  upon  which  it  was  agreed  that  the  reception  of  the  deed 
should  not  prevent  plaintiffs  from  objecting  to  the  validity  of  this 
mortgage.  I  really  do  not  understand  how  plaintiffs  would  be  in 
a  situation  at  that  time  to  object  to  that  mortgage  if  it  bad  been 
delivered  at  the  time  it  was  dated,  even  although  it  was  subse- 
quent to  their  agreement  in  relation  to  these  lands,  because  no  par- 
ticular land  had  been  designated  as  the  land  to  be  conveyed.  Blake 
was  to  select  and  have  appraised  and  offer  to  plaintiffs  lands  to  the 
amount  of  certain  values  in  Minnesota,  but  there  was  nothing  to 
prevent  him  from  selling  any  of  the  lands  that  he  owned  in  the 
meantime.  If  the  mortgages  should  exist  upon  the  lands  offered 
above  the  amount  that  was  stipulated,  that  would  give  the  com- 
panies a  right,  of  course,  to  refuse  to  accept  sach  lands;  but  I  do 
not  see  how  it  would  invalidate  any  conveyances  that  Blake  would 
make  in  the  meantime,  whether  mortgages  or  not.  But  he  cer- 
tainly would  not  have  a  right  to  put  on  mortgages  after  the  deeds 
were  made  and  accepted;  and  it  appears  that  these  deeds  of  Blake 
were  given  to  these  companies,  or  one  of  them,  on  the  25th  of  Oc- 
tober, and  this  mortgage  was  not  in  fact  delivered  to  the  Metropol- 
itan Trust  Company  until  the  27th  of  October,  some  two  days  later, 
and  was  put  on  record  that  day.  If  the  deed  to  the  Pine  ilountain 
Iron  &  Coal  Company  had  been  recorded  promptly,  it  would  prob- 
ably have  come  in  ahead  of  the  mortgage,  but  that  course  was 
not  taken.     On  the  contrary,  the  notice, — Exhibit  L,  or  Ebchibit  I, — 

Mr.  Keith:  The  deed  was  recorded  the  next  day  after  that  no- 
tice.   It  was  recorded  on  the  28th. 

The  Court:  This  notice  it  is  not  needful  to  dwell  upon.  It  is 
somewhat  vague.  It  does  not  state  in  any  way  the  rights  of  the 
Pine  Mountain  Iron  &  Coal  Company  to  this  land,  or  any  reason 
why  they  have  a  right  to  object  to  the  giving  of  any  incumbrances 
upon  it  by  Mr.  Blake.  But  the  testimony  goes  further  than 
that.  These  contracts,  or  some  of  them,  were  sent  to  Mr.  Moore, 
reaching  him  the  following  day,  and  he  had  another  interview 
with  the  Metropolitan  Trust  Company  upon  that  day,  in  which 
he  claims  to  have  notified  them  more  particularly  in  relation  to  the 
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rights  of  the  Pine  Moantain  Iron  &  Coal  Company  in  respect  to 
these  lands.  It  seems  to  be  admitted  that  at  this  time  no  consid- 
eration for  that  mortgage  was  paid  by  the  trust  company  to  Blake, 
and,  of  coarse,  if  there  was  sufficient  notice,  it  would  be  in  season 
if  given  before  the  consideration  was  paid  upon  the  mortgage. 
The  testimony  shows  that  Blake  did  not  receive  the  consideration 
for  this  mortgage  nntil  the  lUth  of  January,  1893,  and  that  shortly 
prior  to  that  time  Mr.  Woodman,  who  was  trust  agent  and  director 
of  the  trust  company,  conferred  with  Charles  M.  Bailey  by  letter, 
making  an  offer  on  behalf  of  the  trust  company  to  sell  this  mort- 
gage to  him.  The  testimony  shows  that  for  some  years  previously 
Mr.  Bailey  had  been  making  loans  in  the  state  of  Minnesota,  and 
porcbasing  mortgages  and  securities  of  that  kind,  and  that  Mr. 
Woodman  had,  to  a  certain  extent  at  least,  acted  as  his  agent  in 
many  of  these  transactions;  that  he  had  other  agents,  at  St.  Paul, 
who  were  interested  in  the  like  business.  It  appears  that  the  re- 
lations between  himself  and  Mr.  Woodman  were  confidential ;  that 
Bailey  entrusted  a  great  deal  to  Mr.  Woodman's  probity  and  judg- 
ment in  relation  to  questions  of  value  and  of  the  titles  of  the  prop- 
erty niK>n  which  he  made  loans;  and  I  am  inclined  to  think,  nnder 
the  law  in  respect  to  principal  and  agent,  that,  with  reference  to 
any  transaction  of  that  kind  in  which  Mr.  Woodman  had  no  per- 
sonal interest,  the  knowledge  which  Mr.  Woodman  would  acquire 
in  a  transaction,  or  knowledge  of  facts  which  he  had  previously 
acquired,  and  which  were  present  in  his  mind  at  tfie  time  of  the 
transaction,  it  would  be  his  duty  to  apprise  Mr.  Bailey  of,  and  the 
law  wonld  conclusively  presume  that  be  did  so  apprise  him,  and 
such  knowledge  would  be  imputed  to  Mr.  Bailey.  The  exception 
is  in  cases  where  the  agent  is  himself  interested  in  the  transaction, 
and  holds  a  position  which  is  in  that  respect  antagonistic  to  the 
interest  of  the  principal.  In  cases  of  that  kind  the  law  does  not 
impnte  that  knowledge. 

Now,  it  seems  that  in  this  case,  as  I  said  before,  Mr.  Woodman 
was  the  trust  agent  and  director  of  the  trust  company.  He  had  a 
direct  interest  in  its  affairs,  and  a  duty  to  perform,  as  trust  agent 
and  director,  in  the  management  of  its  affairs,  and,  so  far  as  he 
participated  in  the  disposing  of  its  assets,  his  duty  was  to  get  as 
mncb  for  them  as  possible.  It  appears  that  to  get  money  for  that 
company  this  mortgage  was  formally  assigned  to  him,  and  that  he 
got  money  from  the  Flour  City  Bank  upon  his  own  note  to  the 
amount  secured  by  this  mortgage,  and  gave  the  bank  this  mortgage 
as  collateral  to  his  own  note,  and  that  this  was  the  situation  when 
the  sale  was  finally  made  to  Charles  M.  Bailey  of  the  mortgage. 
Woodman  wrote  to  Bailey,  as  he  had  been  accustomed  to  do  with 
reference  to  other  matters,  describing  the  mortgage,  stating  its 
amount,  and  giving  his  estimate  of  the  security,  and  also  of  the 
financial  responsibility  of  the  maker  of  the  note  and  mortgage,  and 
advising  Mr.  Bailey  to  buy  it  as  a  safe  and  good  investment;  and 
upon  these  representations  Mr.  Bailey  finally  did  purchase  the 
mortgage  upon  terms  that  were  agreed  upon  between  himself  and 
Mr.  Woodman, — not  entirely  upon  the  terms  that  Mr.  Woodman 
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flnrt  offered,  because  he  asked  better  terms;  that  is,  he  asked  that 
he  should  have  the  January  interest,  although  the  transaction  was 
not  completed  until  the  27th  of  Januai^.  This  Mr.  Woodman  did 
not  agree  to,  but  offered,  doubtless  with  the  assent  of  the  trust 
company,  to  di%ide  the  commission  which  the  trust  company  had 
received  from  Blake,  and  which  altogether  amounted  to  about  f  122, 
with  Mr.  Bailey  in  case  he  purchased;  and  this  was  accepted. 

It  appears  from  the  testimony,  and  it  seems  to  be  conceded,  that 
Mr.  Bailey  in  this  transaction  was  personally  innocent  of  any 
knowledge  as  to  any  defects  in  the  title  to  this  mortgage;  that  he 
bought  it  in  entire  good  faith,  and  paid  the  full  consideration  for 
it  If  his  title  is  to  be  assailed,  it  must  be  entirely  upon  this  im- 
puted knowledge  of  Mr.  Woodman  as  agent,  and  the  question  is 
whether  Mr.  Woodman  was  in  such  a  position  that  his  knowledge 
of  the  matter,  which  was  complete,  can  be  imputed  to  Charles  M. 
Bailey. 

As  I  said,  he  was  trust  agent  and  director  of  the  trust  company. 
At  the  time  when  these  negotiations  took  place  it  appears  that  he 
had  been  requested  by  another  officer  of  the  company,  Mr.  Cooke,  to 
dispose  of  this  very  mortgage.  It  had,  therefore,  been  placed  in  his 
hands  to  dispose  of  as  the  agent  of  the  trust  company.  He  had 
assumed  the  sale  of  that  mortgage,  acting  as  the  ag^it  of  the  com- 
pany. It  hardly  seems  correct  to  hold,  under  those  circumstances, 
that  he  must  also  be  treated  as  the  agent  of  the  buyer. 

It  seems,  further,  that  he  was  connected  with  it  in  the  way  I 
have  suggested,  by  having  had  it  assigned  to  him,  so  that  the 
nominal  title  to  the  mortgage  and  note  was  in  him  at  that  time; 
although  I  am  inclined  to  think,  from  all  the  circumstances  of  the 
case,  that  this  was  a  sort  of  shifty  proceeding  upon  the  part  of  the 
trust  company  to  get  the  money  in  hand  at  the  time,  and  prior  to 
making  an  absolute  sale  of  the  mortgage  to  some  other  person,  and 
probably  with  some  understanding  that  he  was  not  to  be  consid- 
ered as  the  absolute  holder,  and  the  trust  company  as  having  noth- 
ing further  to  do  with  it.  But  it  enabled  the  trust  company  to  get 
the  money,  for  it  appears  that  Woodman  turned  the  money  over 
to  the  trust  company  when  he  got  it  from  the  bank.  The  title, 
therefore,  of  this  property  that  he  was  selling  to  Bailey,  was  nom- 
inally in  himself,  although  it  was  really  the  title  of  the  trust  com- 
pany. 

Under  his  authority  to  sell  it,  he  did  more  than  to  bring  the  par- 
ties together  to  allow  them  to  trade  with  each  other.  He  nego- 
tiated the  terms  of  the  sale  himself,  and  himself  agreed  to  give  up 
half  of  the  commission,  though  with  the  assent  of  the  trust  com- 
pany. I  am  inclined  to  think  bis  connection  with  the  trust  coni- 
pany  and  with  the  mortgage  was  such  that  he  would  be  necessar- 
ily interested  in  protecting  the  trust  company,  and  in  represMiting 
the  mortgage  which  it  had  for  sale  to  be  valuable,  and  to  conceal 
whatever  would  make  it  unsalable;  and  that,  under  the  circum- 
stances, there  is  no  inference- that  he  would  disclose  a  defect  to  a 
purchaser  to  whom  he  was  anxious  to  sell,  especially  in  the  case  of 
a  defect  which  he  himself  did  not  really  deem  a  substantial  de- 
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feet.  SO  that  he  would  consida:  himself  as  acting  dishonestly  in 
failing  to  disclose  it,  but  still  a  defect  which  he  would  naturally 
regard  as  likely  to  deter  as  cautious  a  man  as  Bailey  from  buying 
the  mortgage  if  it  had  been  disclosed. 

I  think,  on  the  whole  case,  that  the  defendant  is  entitled  to  a 
decree  dismissing  the  bill,  with  costs. 


GREBFF  et  al.  v,  MILLBR.    FLEITMAN  et  al.  ▼.  SAME.     SCHWIBTBB- 
INO  et  aL  T.  SAME.     DIEOKEBHOOF  et  al.  y.  SAME. 

(Circuit  Court,  S.  D.  New  Tork.    May  2,  1898.) 

Nob.  3,600,  3,573.  8,503,  3,666. 

1.  ATTOKKEYS—CoMyENSATioH—AMOtrNT— Expert  Testimont. 

Where  it  la  the  custom  for  attorneys  to  take  cases  on  a  contingent  basis, 
paying  expenses  themselTes,  and  to  add  a  percentage  to  their  normal  char> 
gea  to  cover  the  consequent  risk  of  loss,  the  court,  In  determining  the  amount 
which  It  -will  allow  as  attorney's  fees  In  a  particular  case,  should  consider. 
expert  testimony  In  the  light  of  the  fact  that  no  such  risk  exists  under  the 
circumstances. 

S.  Sake — Test  Cases— Afpobtioiimsnt. 

Where  there  are  a  number  of  cases,  all  presenting  practically  the  same 
questions  of  law  and  fact,  and  certain  ones  are  selected  for  trial  as  test 
cases,  the  amount  allowed  by  the  conrt  to  attorneys,  for  disbursements  and 
professional  services  in  the  preparation  and  trial  of  sudi  test  cases,  should 
be  cbarged  pro  rata  against  the  whole  number  of  cases,  since  all  are  bene- 
fited equally  by  such  services. 

These  causes  were  heard  on  exceptions  to  the  referee's  report  as 
to  the  amount  due  the  attorneys  and  counsel  on  the  basis  of  a  quan- 
tum meruit  for  professional  serrices  rendered. 

Benjamin  Barker,  Jr.,  for  the  motion. 
Wm.  B.  Coughtry,  opposed. 

LAGOMBE,  Circuit  Judge.  The  successive  attorneys  and  coun- 
sel having  asked  for  no  distribution,  as  between  themselves,  of  the 
amount  proper  to  be  paid  upon  order  of  substitution,  the  question 
presented  for  consideration  is  much  simplified.  It  will  be  disposed 
of  as  if  there  had  been  but  a  single  attorney  and  a  single  counsel 
engaged  for  the  plaintififs  during  the  progress  of  the  litigation. 

The  referee  finds  that  a  payment  of  $50  in  each  case  would  "be 
full  compensation  to  the  attorneys  for  the  professional  services  ren- 
dered in  each  of  these  cases.  In  this  opinion  I  entirely  concur. 
There  is,  it  is  true,  a  disbursement  of  $63  paid  for  chemical  anal- 
ysis which  might  properly  be  included  among  the  attorneys'  char- 
ges; but,  inasmach  as  the  expense  therefor  was  undoubtedly  in- 
curred in  preparing  one  of  the  typical  cases  for  trial,  this  item  may 
be  considered  with  the  allowance  for  services  of  counsel  to  be  here- 
after discussed. 

The  referee  confined  himself  not  only  to  services  rendered  in  these 
cases,  bnt  to  services  rendered  as  attorney  only.  For  that  reason 
his  report  does  not  go  far  enough.  It  is  unnecessary,  however,  to 
87F.-8 
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Bend  the  case  back  to  him,  since  this  conrt  is  fnlly  advised  as  to 
all  the  facts. 

It  appears  that  there  was  a  group  of  some  40  or  50  cases  (in- 
cluding the  4  above  entitled),  all  involving  the  same  questions  of 
law  and  practically  the  same  questions  of  fact.  They  were  all  in 
charge  of  the  same  attorney  and  counsel.  From  time  to  time  a 
case  supposed  to  be  typical,  and  to  present  in  a  favorable  light 
the  propositions  which  plaintiffs  sought  to  maintain,  was  selected 
for  trial.  This  was  undoubtedly  the  proper  way  in  which  to  deal 
with  a  volume  of  litigation  such  as  is  presented  by  this  group  of 
cases.  Success  or  failure  in  the  test  cases,  of  course,  affected  the 
cases  not  tried,  and  to  that  extent  the  professional  work  resulting 
in  such  success  or  failure  may  be  considered  as  proportionately  ren- 
dered in  each  case  of  the  group.  Two  cases,  which  seem  to  have  ' 
involved  but  few  entries,  were  successively  tried  at  circuit,  the 
plaintiff  defeated  in  both,  and  appeal  never  prosecuted.  A  third 
suit,  known  as  the  "Butterfield  Case,"  was  tried  at  circuit.  Plain- 
tiff prevailed,  appeal  was  taken  to  the  supreme  court  of  the  United 
States,  and  judgment  aflBrmed.  By  this  affirmance  several  of  the 
questions  arising  in  the  case  were  finally  disposed  of  favorably  to 
the  plaintiff,  and  by  the  result  of  such  decision  the  plaintiffs  in 
each  of  the  four  above-entitled  actions  have  directly  benefited.  A 
fourth  case  was  tried  before  me  in  October,  1888,  involving  some 
15  or  16  entries,  a  verdict  being  rendered  for  the  defendant.  A 
writ  of  error  was  sued  out  to  review  this  decision,  but  subsequently 
abandoned.  Some  effort  has  subsequently  been  made  to  get  an- 
other test  case  ready  for  trial,  but  none  has  been  tried.  The  ques- 
tion now  presented  is,  what  were  the  services  which  resulted  as 
above  indicated  worth? 

I  am  familiar  with  the  questions  raised  in  the  case  tried  before 
me.  It  did  not  take  a  long  time,  and  while  the  facts  were  fresh 
in  my  mind  I  certified  a  charge  in  favor  of  the  United  States  at- 
torney for  his  services  for  the  government  on  the  trial  of  the  case 
of  f  250.  In  the  absence  of  any  specific  proof  of  some  extraordinary 
expenditure  to  obtain  evidence,  I  should  consider  fSOO  a  fair  al- 
lowance for  the  services  of  counsel  upon  the  trial,  and  for  the  serv- 
ices of  attorney  and  counsel  in  preparing  the  case  for  trial.  The 
allowance  of  $250  for  preparation  for  trial  seems  large,  but  it  ap- 
pears that  part  of  the  testimony  was  taken  by  deposition,  which 
is 'always  expensive.  The  same  amount  may  fairly  be  allowed  for 
the  trial  of  the  Butterfield  Case,  and  for  the  two  small  actions  first 
tried  f;J50  each  should  be  suflBcient.  This  would  aggregate  |1,700. 
For  all  services  in  prosecuting  writs  of  error  and  arguing  the  case 
in  the  supreme  court  of  the  United  States  |1,500  would  seem  to  be 
a  fair  remuneration.  This  brings  the  aggregate  up  to  |3.200.  For 
all  other  services  of  counsel,  including  the  preparation  of  additional 
cases  for  trial,  fl.OOO  would  seem  to  be  a  liberal  award.  This 
makes  the  aggregate  f4.2fl0,  and  when  it  is  considered  that  this 
sum  is  separate  from  and  additional  to  the  allowance  for  attor- 
neys' services  of  the  kind  passed  upon  by  the  referee,  and  by  him 
found  to  be  worth  fSO  per  suit,  it  is  thonght  that  the  conclusion 
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reached  by  this  court  is  not  so  far  away  from  the  estimates  testi- 
fied to  by  the  expert  witnesses  as  might  at  first  he  supposed.  More- 
orer,  it  must  be  borne  in  mind  that  all  of  these  witnesses  testify 
from  the  point  of  view  of  the  practitioner  in  customs  cases,  who 
almost  invariably  finds  it  necessary  to  add  a  percentage  to  his 
normal  charge  in  order  to  cover  contingencies,  since  most  of  that 
business  is  placed  in  the  hands  of  attorneys  with  the  understand- 
ing that  they  are  to  receive  nothing,  and  themselves  bear  the  cur- 
rent expenses,  unless  they  succeed  eventuallv  in  recovering  from 
the  government.  This  estimate  of  |4,200,  however,  is  made  with 
no  such  contingency  in  view,  since  whatever  proportion  of  it  may 
be  properly  chargeable  to  the  plaintiffs  in  these  suits  is  going  to  be 
paid  by  them,  and  thus  no  contingency  of  loss  exists. 

This  f4,200,  having  been  paid  for  services  by  which  all  interested 
benefited  equally,  should  be  distributed  proportionately  against  the 
several  cases.  Thus,  If  the  amount  sued  for  in  one  of  the  cases  enti- 
tled above  be  |6,000,  and  the  total  amount  sued  for  in  all  of  the 
cases  of  the  group  amounted  to  ?120,000,  one-twentieth  of  the  |4,- 
200  should  be  charged  against  this  suit 

It  appears,  however,  that  there  was  a  recovery  in  the  Butter- 
field  Case  which  was  affirmed  by  the  supreme  court,  and  it  must  be 
assumed  that  the  amount  of  such  judgment  was  paid  by  the  gov- 
ernment. Under  the  original  agreement  with  the  several  plaintiffs, 
50  per  cent,  of  this  must  have  been  received  and  retained  by  the 
attorney.  That  sum  should  therefore  be  deducted  from  the  $4,200, 
and  the  balance  only  distributed  as  a  charge  proportionately 
against  the  different  actions.  Inasmuch  as  all  the  figures  required 
to  reach  the  result  are  matters  of  record,  it  would  seem  as  if  a 
conclusion  might  be  reached  without  any  further  reference  to  the 
master. 


UNITED  STATES  v.  SEUFERT  BROS.  CO. 

(arcult  Court,  D.  Oregon.    April  29,  1898.) 

Nos.  2,308  and  2,318. 

t  OOWDBSnTATION  PhOCEKDINGS—InsTRUCTTONS— DAMAGES. 

In  a  proceeding  by  the  govemment  to  condemn  lands  for  a  boat  railway 
along  the  Dalles  of  the  Columbia  river,  defendant  requested  an  Instruction 
that  when  the  government  takes  land  It  takes  the  fee  simple,  and  the  prem- 
ises would  never  revert  to  defendant  even  If  the  work  should  be  abandoned. 
Beld.  that  this  Instruction  was  Irrelevant,  (11  because  the  character  of  the 
nse  did  not  admit  of  an  inference  tliat  it  might  be  abandoned,  and  the  jury 
must  be  presumed  to  base  Its  award  on  the  demands  of  the  complaint,  which 
were  for  the  fee;  and  (2)  because,  even  on  the  theory  of  a  possible  aban- 
donment, the  fact  that  the  fee  would  remain  In  the  United  States  would 
not  damage  the  defendant,  since  the  land  Itself  was  of  merely  nominal  value, 
and  the  damages  sought  were  for  interference  with  fishing  rights. 
9;  Samb — Pbovincb  op  Jdbt— Estimates  of  Witnesses. 

Where  the  estimates  of  witnesses  as  to  the  value  of  property  taken  differ 
very  widely,  and  the  jury  themselves  view  the  premises,  it  is  proper  to 
refuse  an  instruction  that  they  cannot  disregard  the  testimony  of  the  wit- 
nesses, and  base  their  verdict  on  mere  conjectures  of  their  own,  unsupported 
by  the  evidence,  as  such  instructions  are  liable  to  mislead  the  jury  Into 
■upposing  that  they  must  not  rely  on  their  own  opinions. 
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8.  Same — Conditions  of  Condemnatioh— iNSTRncTioira. 

It  Is  not  proper  to  submit  to  the  Jniy  Instructloiw  to  detemitae  whether 
the  goyemment  can  comply  with  a  condition  on  which  Its  proposed  condem- 
nation of  land  Is  sought,  and  authorize  tbem  to  award  damages  In  advance 
as  for  a  failure. 

4.  Samk— Extent  of  Recovkkt. 

The  owner  of  land  sought  to  be  condemned  cannot  recover  for  the  value 
of  the  land  belonging  to  a  railroad  company's  right  of  way  across  a  por- 
tion of  it. 

5.  Same — Inadeq'uate  Damages — Passion  and  Pkejudick  of  Jury. 

Of  seven  witnesses  no  two  agreed  as  to  the  amount  of  damages  to  the  land 
affected,  their  estimates  ranging  from  $5,000  to  $175,000.  The  jury  viewed 
the  premises  under  an  order  of  the  court,  and  awarded  $9,000.  Held,  that 
the  damages  were  sufficient,  and  the  Jury  was  not  influenced  by  passion  or 
prejudice. 

John  H.  Hall,  U.  8.  Atty.,  and  Juliaa  C.  Moreland,  for  the  United 
States. 
A.  S.  Bennett  and  Lionel  K  Webeter,  for  defendant. 

BELLmGER,  District  Judge.  This  is  a  motion  by  the  defend- 
ants for  a  new  trial  in  a  proceeding  to  condemn  a  right  of  way  for 
a  boat  railway  between  Celilo  and  Dalles  City  on  the  CJolumbia 
river.  The  jury  assessed  defendants'  damages  at  f9,000.  The 
motion  is  based  upon  alleged  errors  of  the  court  in  failing  to  give 
instructions,  requested  by  defendants,  as  follows: 

"(10)  Where  the  government  of  the  United  States  takes  the  land,  as  in  this 
case,  It  takes  the  fee  simple  or  entire  and  perpetual  title  of  the  land;  and  the 
premises  would  never  revert  to  the  defendant,  even  If  the  work  should  be  aban- 
doned." 

"(12)  In  relation  to  the  building  and  improvements  of  a  permanent  and  fixed 
character  situated  upon  premises  sought  to  be  taken,  I  charge  you  that  they 
are  a  part  of  the  land,  and  go  with  the  land,  and  the  defendant  is  entitled  to 
have  the  full  value  of  the  same  Included  In  your  assessment  of  damages." 

"(29)  In  arriving  at  your  verdict.  It  Is  yow  duty  to  be  governed  by  all  evi- 
dence in  the  case,  and  this  applies  to  the  question  of  the  amount  of  damages. 
You  would  not  have  a  right  to  disregard  the  sworn  testimony  of  the  witnesses 
as  to  the  amount  of  damages,  and  base  your  verdict  upon  some  mere  conjecture 
of  your  own,  unsupported  by  the  evidence." 

"(2a)  If  any  of  the  crossings  of  the  defendants  which  the  defendants  now 
have  across  land  occupied  by  the  proposed  right  of  way  are  of  such  a  character 
that  it  will  be  Impossible  or  impracticable  to  replace  them  with  a  crossing 
equally  good,  then  you  should  allow  the  defendant  for  the  loss  or  impairment  of 
sudi  crossing,  notwithstanding  the  reservation  in  the  pleadings  in  that  regard." 

"(32a)  Whether  the  O.  R.  &  N.  CJo.  owns  the  right  of  way  over  part  of  the 
ground  sought  to  be  appropriated  or  not  can  make  no  difference,  as  you  must 
aUow  the  defendants  in  this  case  full  value  for  the  whole  strip  taken,  whether 
It  belongs  to  the  defendants  or  to  the  O.  R.  &  N.  Co.;  and  then,  if  the  O.  R.  & 
N.  Co.  has  any  Interest,  that  will  be  a  matter  for  settlement  between  it  and 
this  defendant  Yo'u  cannot  reduce  the  damages  of  this  defendant  any  what- 
ever upon  the  ground  that  part  of  the  land  may  or  does  belong  to  said  company, 
or  that  said  company  has  a  right  of  way  across  it" 

And  it  is  assigned  as  a  further  ground  of  the  motion  "that  the 
jury  was  influenced  by  prejudice,  and  that  the  damages  assessed 
are  insufficient." 

Instruction  numbered  10  is  irrelevant,  for  those  reasons:  (1) 
The  case  does  not  admit  of  an  inference  that  the  use  for  which 
condemnation  is  sought  might  be  abandoned.     It  must  be  pre- 
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enmed  that  the  jury's  award  was  based  upon  the  demands  of  the 
complaint,  which  are  for  the  fee;  and,  moreover,  the  character  of 
the  use  shows  that  it  is  to  be  perpetual.  (2)  Upon  the  theory  of  a 
possible  abandonment  of  the  use  by  the  United  Btates,  the  fact  that 
the  fee  to  land  condemned  would  continue  in  the  latter  would  in  no 
way  prejudice  the  defendants,  since  the  damages  claimed  by  them 
are  based  wholly  upon  the  interference  to  the  fishing  industry 
occasioned  by  the  use  to  be  made  of  the  condemned  property  by  the 
United  States,  the  land  as  such  having  only  a  nominal  value. 

The  substance  of  the  above  instruction  numbered  12  was  given 
to  the  jury.  The  court  instructed  the  jury  that  they  should  con- 
sider the  present  value  of  defendants'  premises  as  a  whole,  includ- 
ing the  uses  to  which  they  are  or  may  be  applied,  including  fishing 
rights  and  privileges,  and  the  permanent  improvements  as  they 
now  are,  and  then  consider  what  such  value  will  be  when  the  boat 
railway  is  completed  and  in  operation. 

The  instruction  requested,  and  not  given,  that  it  is  the  duty 
of  the  jury  to  be  governed  by  the  evidence  in  the  case,  is  a  matter 
of  such  universal  knowledge  that  the  jury  are  presumed  to  know 
it  The  further  statement  in  the  instruction  requested  was  calcu- 
lated to  lead  the  jury  to  conclude  that  they  were  obliged,  in  the 
assessment  of  damages,  to  be  governed  by  the  opinions  of  wit- 
nesses as  to  the  damages,  and  were  thereby  precluded  from  forming 
opinions  of  their  own  from  the  facts  before  them.  To  illustrate: 
Witnesses  gave  opinions  as  to  the  value  of  the  property  condemned 
as  a  railroad  right  of  way,  placing  such  value  as  high  as  f  100,000. 
The  jury  were  not  bound,  in  estimating  defendants'  damages,  to 
include  the  amount  at  which  these  witnesses  placed  the  value  of  the 
land  for  railroad  purposes.  These  estimates  were  mere  opinions, 
based  upon  facts  to  which  the  witnesses  testified,  and  from  which 
the  jury  might  form  opinions  of  their  own.  And  so  of  the  other 
elements  of  damages,  such  as  the  damages  resulting  from  the  in- 
convenience occasioned  the  defendants  in  handling  fish  by  the  pro- 
posed improvement.  The  jurors  were  not  required  to  adopt  any 
estimate  of  witnesses  as  to  these  matters,  but  were  at  liberty,  upon 
a  consideration  of  the  facts  before  them,  to  make  their  own  esti- 
mates. The  instruction  requested  in  effect  directed  the  jury  to 
find  in  accordance  with  this  opinion  evidence;  at  least  it  was  lia- 
ble to  be  so  understood;  and  from  the  tenor  of  the  instruction 
and  the  contention  made  before  the  jury  in  the  argument  this 
was  the  purpose  of  the  instruction.  The  court  was  asked  to  in- 
struct the  jury  that  they  had  no  right  to  disregard  the  sworn 
testimony  of  the  witnesses  as  to  the  amount  of  damages,  and  base 
their  verdict  upon  mere  conjecture  of  their  own,  unsupported  by  the 
evidence.  The  understanding  and  purpose  of  this  instruction  was 
to  require  the  jury  to  base  their  findings  upon  the  statement  of  wit- 
nesses as  to  the  amount  of  damages,  and  to  advise  them  that  they 
must  not  form  opinions  of  their  own  unless  supported  by  such 
opinion  evidence.  The  character  of  this  testimony  as  mere  opinion, 
and  its  value  as  affording  a  proper  basis  for  determining  the  com- 
pensation to  which  defendants  were  entitled,  is  shown  by  the  wide 
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divergence  of  this  testimony.  Of  the  ieven  witnesses  who  gave 
their  opinions  on  this  subject,  no  two  were  agreed.  The  first 
witness  was  of  the'  opinion  that  the  entire  property  was  worth 
$15U,UU0,  and  that  the  damages  caused  by  the  proposed  taking  were 
one-half  this  sum, — (75,000.  The  second  witness  was  of  the  opin- 
ion that  the  damages  should  be  placed  at  f  100,000.  The  opinion 
of  the  third  witness  was  that  the  entire  property  was  worth  ?200,- 
000,  and  that  the  damages  were  one-third  of  this  sum, — 166,666. 
The  fourth  witness  was  of  the  opinion  that  the  rights  condemned 
were  worth,  for  railroad  purposes  alone,  from  $25,000  to  |50,000; 
that,  aside  from  this,  the  value  of  the  property  affected  was  |200,- 
000,  and  the  damages,  not  including  value  of  the  land  taken  for 
railroad  right  of  way  uses,  were  from  10  to  25  per  cent,  of  this 
value;  making  the  total  damages,  according  to  the  opinion  of  this 
witness,  from  |45,000  to  #100,000.  The  fifth  witness,— Seufert,— 
the  pi*incipal  owner,  testified,. in  effect,  that  the  land  taken  was 
worth,  in  his  opinion,  from  (60,000  to  $75,000  for  a  railroad  right 
of  way  alone,  and  that  the  damages  accruing  to  him  otherwise 
would  reach  $100,000;  making  a  total  of  from  $160,000  to  $175,000. 
One  of  the  two  witnesses  testifying  for  the  United  States  estimated 
the  damages  at  from  $12,000  to  $15,000,  and  the  other  testified  that, 
if  there  was  no  inconvenience  caused  by  the  work  of  construction, 
defendants'  damages  would  be  from  $5,000  to  $10,000,  but  that 
with  such  inconvenience  it  would  reach  from  $10,000  to  $16,000. 
These  widely  varying  conjectures  of  the  different  witnesses  and 
of  the  same  witnesses  cannot  afford  a  basis  for  estimating  the  com- 
pensation to  be  paid  defendants.  The  jurors  were  quite  as  com- 
petent to  form  opinions  as  the  witnesses  in  the  case.  Further- 
more, the  statute  provides  that  the  jury  "are  not  bound  to  find  in 
conformity  with  the  declarations  of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their  minds,  against  a  less  number, 
or  against  a  presumption  or  other  evidence  satisfying  their  minds." 
Comp.  Laws,  §  845.  And  so  the  jury,  upon  the  facts  before  them, 
might  properly  disregard  not  only  the  conclusions  of  witnesses,  hot 
their  testimony  as  to  facts,  if  not  satisfied  of  their  correctness,  and 
from  other  evidence  before  them  form  their  own  conclusions. 
There  was  a  view  by  the  jury  of  the  premises  in  question,  under  an 
order  of  court,  made  in  pursuance  of  a  statute  of  the  state,  ha 
this  class  of  cases  the  view  of  the  jury  is  evidence  to  be  taken 
into  consideration  with  the  other  evidence  in  the  case.  "The  re- 
sult of  a  jury's  personal  view  of  the  land  is  evidence  proper  to  be 
acted  upon  by  them;  and  if  they  believe,  from  the  whole  evidence, 
that  they  have  from  such  view  arrived  at  a  more  accurate  judgment 
as  to  the  value  of  the  premises  sought  to  be  taken,  and  of  the  dam- 
ages, than  that  shown  by  the  evidence  in  open  court,  they  may, 
upon  the  evidence,,  rightfully  &s  the  value  of  the  land  taken  and  the 
damages  at  the  amount  so  ai>}»roved  by  their  judgment  formed  from 
the  personal  examination,  even  though  it  diflFers  from  the  amount 
testified  to  an<i  the  weight  of  tcstimonv  given  bv  witnesses  in  open 
court."  Kiernan  v.  Railway  Co..  12.3  111.  188.  14  N.  E.  18;  Kail- 
road  Co.  V.  Sawyer,  71  111.  361.     And  where  there  is  a  wide  conflict 
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of  testimoDy  they  -will  be  jnatifled  in  acting  on  their  own  judgment 
entirely.  Railroad  Co.  v.  Seed,  35  Cal.  621 ;  In  re  Antoinette  Street, 
8  Phila-  461;  7  Enc  PL  &  Prac  583,  note. 

Instmctlon  nombered  2a,  requested  by  the  defendants,  proposed  to 
leave  it  to  the  jury  whether  the  United  States  conid  comply  with 
the  condition  npon  which  its  proposed  condemnation  was  sought,  and, 
in  effect,  authorized  them  to  award  damages  in  advance  as  for  a  failure 
in  that  respect  The  rights  wliich  the  government  secures  by  this 
proceeding  are  subject  to  the  limitations  and  conditions  contained 
in  its  complaint  If  any  of  these  conditions  are  impossible  of  per- 
formance, it  must  be  assumed  that  the  United  States  will  not  in- 
sist upon  the  right  of  way  without  further  compensation.  The  good 
faith  of  the  government  must  be  presumed.  Its  obligations  admit 
of  no  higher  or  other  security.  And,  besides  this,  the  practicability 
of  what  is  proposed  is  shown  by  the  testimony  of  the  only  witnesses 
whose  experience  and  engineering  knowledge  qualify  them  to  testify 
in  the  premises.  There  is  nothing  legitimately  tending  to  contradict 
the  testimony  which  shows  that  it  is  practicable  to  replace  exisfting 
crossings  with  others  "equally  good."  Tte  jury  were  specially  in- 
structed to  consider  any  inconvenience  to  result  from  the  operation 
of  tl]«  proposed  crossings  and  from  the  increased  length  of  tramway, 
made  necessary  by  the  iwoposed  boat  railway;  and  the  general  in- 
struction, already  referred  to,  which  required  the  jury  to  consider 
the  difference  between  the  present  value  of  defendants'  property, 
rights,  privileges,  and  improvements,  including  all  their  present  and 
prospective  uses,  and  their  value  as  affected  by  the  proposed  im- 
provement, includes  every  element  of  damage,  whether  it  arises  out 
of  possible  inconveniences  from  differences  in  the  character  of  the 
crossings  from  those  now  in  use  or  otherwise. 

The  instruction  requested  by  defendants  numbered  32a  was  prop- 
erly refused.  The  railroad  rifjht  of  way  of  the  Oregon  Railway  & 
Navigation  Company  is  not  subject  to  the  condemnation  attempted 
in  this  action,  and  there  can  be  no  recovery  of  compensation  or 
damages  on  account  thereof.  The  so-called  possession  of  defendants 
is,  therefore,  not  material,  although,  notwithstanding  the  admission 
of  the  pleadings,  the  facts  shown  by  the  evidence  are  that  the  rail- 
way company  is  in  possession  of  its  right  of  way  and  is  operating 
its  road  thereon,  and  the  alleged  possession  of  defendants  consistM 
in  their  occupancy  of  a  part  of  the  land  within  the  right  of  way  by 
sufferance  of  the  company.  But,  aside  from  these  matters,  the  ad- 
mitted fact  being  that  the  land  sought  to  be  condemned  for  a  boat 
railway  has  no  value,  any  recovery,  if  allowed,  of  its  "full  value," 
could  only  be  for  a  nominal  or  trifling  amount,  of  which  the  law  will 
Dot  take  notice.  The  defendants  claim  nothing  for  any  of  their 
land  to  be  condemned,  except  as  the  proposed  use  will  affect  their 
adjacent  fishery.  The  compensation  and  damages  claimed  by  de- 
fendants as  to  all  the  land  taken  are  based  wholly  upon  the  injury 
that  the  proposed  use  will  cause  to  their  adjacent  fishery,  and  upon 
ttxe  value  of  the  land  condemned  as  a  railroad  right  of  way.  The 
instructions  given  were  broad  enonfrh  to  warrant  compensation  for 
all  injuries  to  defendants'  fishing  rights  and  interests  by  the  proposed 
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boet  railway,  without  reference  to  the  fact  that  It  might  occopy 
some  portions  of  the  railroad  right  of  way,  and  it  does  not  admit 
of  argument  that  defendants  cannot  recover  for  the  value  as  a  right 
of  way  of  land  belonging  to  the  railroad  company,  and  in  its  actoal 
use  for  tiiat  purpose. 

The  last  ground  of  this  motion  is  that  the  jury  was  influoiced 
by  passion  and  prejudice,  and  that  the  damages  are  insufficient.  I 
am  of  opinion  that  the  verdict  is  sufficient  to  fully  compensate  de- 
fendants for  the  land  tal^en  and  for  all  the  injuries  consequent  upon 
the  construction  and  operation  of  the  proposed  improvement  The 
damages  claimed  are  speculative.  The  wide  conflict  in  the  testimony 
of  defendants'  witnesses  shows  upon  what  an  nnsabstantial  and 
conjectural  basis  they  rest  These  estimates  range  from  945,000 
to  9lt5,000.  The  testimony  of  one  witness  fixed  such  damages  at 
anywhere  from  f45,000  to  flOO,000,  while  the  testimony  of  witnesses 
for  the  United  Btates  placed  such  damages  as  low  as  f5,000,  not 
tnclnding  possible  inconveniences  to  defendants  from  the  proposed 
Improvement,  leaving  the  matter  of  such  inconvenience  a  matter  of 
doubt  I  am  of  the  opinion,  from  all  the  testimony  in  the  case,  that 
the  proposed  improvement  will  not  interfere  with  or  injure  the  fish- 
ing interests  and  business  of  defendants,  and  that  the  damages 
awarded  more  than  compensate  for  the  increased  expense  and  in- 
convenience likely  to  result  from  the  operation  of  tramways  and  new 
roadways  in  connection  with  tiie  conduct  of  defendants'  business, 
and  from  injuries  to  improvements,  and  that  there  is  no  prospective 
use  for  additional  rights  of  way  at  this  point;  and  the  claim  for 
compensation  on  that  account  is  without  foundation.  In  reaching 
these  conclusions  I  do  not  take  into  account  the  fact  that  defend- 
ants, in  May,  1895,  offered  this  right  of  way  to  the  United  States  for 
15,000,  and  offered  to  remove  such  of  their  buildings  as  might  be  re- 
quired at  their  own  expense.  This  offer  was  accompanied  by  the 
statement  that  defendants  did  not  consider  sudi  sum  "any  compensa- 
tion for  the  damages"  that  the  proposed  road  would  cause  them,  and 
that  the  offer  was  only  "to  get  the  matter  settled."  Making  due 
allowance  for  defendants'  wish  to  get  the  matter  settled,  it  is  unrea- 
sonable to  suppose  that  they  believed  their  damages  were  |150,- 
000,  or  were  greatly  above  the  sum  they  were  willing  to  take.  Nor 
have  I  taken  into  account  the  fact  that  last  year,  and  after  defend- 
ants' answer  claiming  damages  in  the  sum  of  {150,000  was  filed,  all 
of  defendants'  real  property  and  improvements  were  assessed  at 
f  14,578,  and  their  fish  wheels  were  assessed  at  the  further  sum  of 
18,000,  and  that  the  real  estate  was,  in  the  opinion  of  the  assessor, 
assessed  at  three-fourths  of  its  actual  value.  While  this  assessment 
appears  to  have  been  made  by  the  assessor,  and  was  upon  the  basis 
of  values  adopted  for  other  similar  property,  yet  the  figures  of  the 
assessment  were  examined  by  Mr.  Seufert,  president  of  the  defend- 
ant company,  and  he  must,  therefore,  assume  responsibility  for  them 
as  a  just  estimate  of  value.  One  of  two  conclusions  from  this  as- 
sessment, bearing  upon  the  credit  to  be  given  to  the  testimony  of  de- 
fendants' witnesses,  seems  unavoidable, — either  that  there  is  a  lax 
state  of  public  morals  in  the  community  where  real  property  and  im- 
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prorements,  worth,  according  to  the  testimony  of  the  owners  and  of 
all  the  witnesses,  in  the  vicinity  of  from  $150,000  to  |300,000,  is  taxed 
at  f22,000,  or  that  the  testimony  of  these  witnesses  as  to  value  is 
unreliable  and  worthless;  nor  does  it  mend  matters  to  say  that  all 
other  property  in  the  vicinity  of  the  same  character  is  assessed  at 
the  same  rate.     The  motion  for  a  new  trial  is  overruled. 


PENDBRT  et  al.  V.  OARLBTON. 

SAYER  et  aL  v.  SAME. 

(Circuit  Ooiirt  of  Appeals,  Eighth  Circuit     May  2,  1896.) 

Nos.  9S2  and  983. 

1.  AppEAii — Amendment  of  Pleadings— Objection  not  Raised  Bklow. 

Defendants,  who  have  answered  an  amended  bill,  and  given  evidence  and 
submitted  the  cause  thereunder,  without  objection,  cannot,  on  appeal,  raise 
the  point  that  it  states  a  different  cause  of  action  from  the  original  bill. 

SL  Chakcert  Pra.cticb— Amehdrd  Bill — New  Cause  of  Action. 

Amendments  to  a  bill,  consisting  merely  of  the  omission  of  all  allegations 
against  one  defendant,  and  changes  In  the  prayer  for  specific  relief  made 
necessary  by  such  omission,  do  not  make  the  bill  state  a  new  and  independ- 
ent cause  of  action. 

8.  Sank— iiAOBB& 

Where  a  bill  of  complaint,  filed  in  due  season,  was,  upon  hearing,  dis- 
missed as  to  one  defendant,  and  leave  granted  to  amend  as  to  the  others, 
and  an  amended  bill,  subsequently  filed,  contained  practically  the  same 
allegations  as  to  such  other  defendants,  the  defense  of  laches  cannot  pre- 
vail, even  if  an  original  Ull  filed  at  the  time  of  the  amended  bill  would  have 
been  open  to  that  objection;  it  not  aiH>earlng  tlaat  the  complainant  was 
solely  responsible  for  the  slow  progress  of  the  proceedings  under  the  original 
bUL 

4.  Cokporation— EQorrABLB  Title  to  Stock— Accodntiwg. 

A  mining  company  ctmtracted  with  complainant  for  the  purdiaae  of  his 
interest  in  certain  mining  property,  in  consideration  of  a  certain  proportion 
of  its  capital  stock,  which  stock,  however,  was  never  issued  to  lUm.  Later, 
the  board  of  directors.  In  good  faith,  ordered  a  sale  of  all  the  company's  stodc 
to  pay  expenses  of  development,  and  purchased  it  themselves,  but  without 
taking  undue  advantage  of  any  other  Interested  parties.  Finally,  the  prop- 
erty, proving  of  little  or  no  value  for  mining  purposes,  was  sold, — the  sale 
being  an  advantageous  one,— and  the  proceeds  divided  among  themselves 
by  the  directors,  who  believed  themselves  to  be  the  only  shareholders.  On 
suit  against  the  directors  for  an  accounting,  held,  that  complainant  was  the 
equitable  owner  of  the  agreed  amount  of  stock,  and  was  entitled  to  such 
proportion  of  the  net  iHVceedB  of  the  sale  as  his  stock  bore  to  the  total  capi- 
tal of  the  company,  and  no  more,  with  interest  from  the  date  of  filing  the 
amended  bill  asking  such  accounting. 

fc  Same— Sale  ov  Phopertt. 

Where  all  the  property  of  a  corporation  is  sold,  and  a  regular  conveyance 
thereof  executed,  the  fact  that  the  purchaser,  as  a  precautionary  measure, 
requires  an  assignment  to  him  of  all  the  stock  of  the  corporation,  does  not 
make  the  transaction  a  mere  sale  of  the  stock,  rather  than  of  the  property! 
and  the  proceeds  belong  to  the  corporation,  and  not  to  the  individuals  trans^ 
faring  the  stock. 

Appeal  from  the  Circnit  Court  of  the  United  Btates  for  the  Dis- 
trict of  Colorado. 

On  July  19,  1S83,  John  K.  Carleton,  the  appellee,  exhibited  bis  bill  of  com- 
plaint against  John  L.  Pendeiy,  Luther  M.  Goddard,  Charles  I.  Thomson,  and 
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Daniel  Snyer,  the  appellants,  and  against  James  Ariustrong,  Oeorge  W.  Melville, 
L.  B.  Tucker.  WtUlam  S.  Ward,  and  the  Portland  Mining  Company,  in  the  circuit 
court  of  tbe  United  States  for  the  district  of  Colorado.  The  case  stated  by  the  bill 
was  as  follows:  Prior  to  the  3d  day  of  January,  1881.  the  complainant  was  the 
owner  of  an  undivided  n/sj  of  a  mining  claim  known  as  the  "Portland  Lode," 
situated  in  the  county  of  Lake,  state  of  Colorado.  George  S.  Coryell  and  Edmund 
H.  "SVatson  eai-h  owned  an  undivided  V4  interest  in  said  claim,  James  E.  Fuller 
«/32  thereof,  and  the  dofondant  .Tohn  L.  Pendery  an  undivided  1/33.  In  the 
month  of  January,  1881,  John  L.  Pendery,  Luther  M.  Goddard,  George  W. 
Melville,  Charles  I.  Thomson,  and  Daniel  Sayer  formed  a  corporation  known 
as  the  Portland  Mining  Company,  imdcr  the  laws  of  the  state  of  Colorado,  for 
the  purpose  of  acqi:!ring  title  to  the  aforesaid  mining  claim;  the  capital  stock 
of  .said  coriioratlon  being  ?l,000,tXH),  dlvitted  into  10,000  ,«hares,  of  the  par  value 
of  $100  each.  The  parties  last  above  named,  to  wit,  Pendery,  Goddard,  Melville, 
Thomson  and  Sayer.  together  with  James  Armstrong  and  L.  R.  Tucf^er,  became 
the  board  of  directors  of  said  corporation  for  the  fU-st  year.  A*  a  meeting  held  by 
said  board  on  March  29, 1881,  Pendery  was  elected  president,  Goddard.  vice  presi- 
dent. Armstrong,  secretary,  and  Thomson,  treasurer,  of  said  company.  At  said 
meeting  a  resolution  was  passed  by  the  board  to  the  effect  that  the  owners  of  the 
Portland  lode,  should  receive  »/«  of  %  of  the  capital  stock  of  said  company, 
as  a  consideration  for  the  conveyance  of  theh:  respective  interests  In  said  property 
to  the  corporation,  each  owner  to  receive  such  a  share  of  the  stock  as  would 
be  in  proportion  to  his  Interest  in  said  Portland  lode,— and  that  »/•  of  the  re- 
maining ^  of  the  capital  stock  be  reserved  as  a  fimd  for  the  purpo.se  of  working 
and  developing  the  property.  On  May  0,  1881,  Carleton,.  the  complainant  below, 
who  was  the  owner  of  an  undivided  >^As  ot  the  mining  claim  aforesaid,  was 
Induced  to  convey  bis  Interest  in  tbe  property  to  the  mining  company  aforesaid, 
which  kid  Just  been  formed,  by  its  promise  and  agreement  that  It  would  issue 
and  deliver  to  him  ii/s2  of  »/•  of  %  of  Its  capital  stock,  to  wit,  1,430  shares,  of 
the  par  value  of  $100  each.  When  such  conveyance  was  made,  the  complainant 
was  at  Porthind,  Me.,  and  the  deed  conveying  his  interest  was  there  executed, 
and  transmitted  to  the  Portland  Mhilng  Company  at  its  office  in  Leadvllle,  Colo. 
On  receipt  of  the  conveyance  by  the  mining  company,  it  was  duly  recorded. 
The  mining  company  failed  to  deliver  to  the  complainant  any  of  its  stock  pursuant 
to  the  aforesaid  agreement  On  May  12,  1882,  the  mining  company  conveyed 
the  property  In  questton  to  the  defendant  William  8.  Ward.  Tbe  bill  charged 
that  no  consideration  was  paid  by  William  S.  Ward  to  tbe  Portland  Mhiing  Com- 
pany for  the  conveyance  last  aforesaid,  and  that  said  conveyance  was  made  In 
pursuance  of  a  conspiracy  between  Pendery,  Goddard,  Thomson,  Armstrong, 
Sayer,  Tucker,  Melville,  and  Ward  to  deprive  the  complainant,  Carleton,  of  his 
taiterest  in  the  Portland  lode,  and  of  his  share  of  the  capital  stock  of  said  min- 
ing company.  It  also  averred  that,  when  Ward  acquh%d  title  to  the  aforesaid 
property,  he  was  well  aware  that  the  complainant  had  been  the  owner  of  an 
undivided  n/si  of  the  property  before  Its  conveyance  to  the  mining  company,  and 
was  well  aware  of  the  agreement  by  vhtue  of  which  the  complainant  had  been 
Induced  to  convey  his  Interest  to  said  mining  company,  and  that  the  consideration 
promised  him  for  so  doing,  to  wit,  ii/aa  of  >/«  of  ^  of  the  capital  stock  of  the 
company,  had  not  been  paid  or  delivered.  In  view  of  tbe  premises  the  bill  prayed 
that  the  aforesaid  conveyance  from  the  Portland  Mining  Company  to  said  Ward 
might  be  set  aside,  and  the  title  to  the  lode  restored  to  the  Portland  Mining 
Company;  that  the  defendants  Pendery,  Goddanl.  Thomson,  Armstrong,  Sayer, 
Tucker.  Melville,  and  Ward,  as  directors  of  said  mining  company,  might  be 
required  to  issne  and  deliver  to  the  complainant  such  portion  of  the  capital  stock 
of  said  company  as  he  was  entitled  to  under  the  aforesaid  agreement;  and  th.it. 
If  such  relief  was  not  deemed  adequate,  the  Portland  Mining  Company  might 
be  required  to  convey  to  the  complalnaut  his  Interest  in  said  lode,  so  as  to  vest 
him  with  the  title  to  1^/33  thereof,  as  fully  and  completely  as  if  no  conveyance 
had  theretofore  been  made  by  him  to  said  mining  company. 

Answers  were  filed  to  the  aforesaid  bill,  testimony  was  taken,  and  at  a  hearing 
had  on  June  21,  1800,  it  was  adjudged  by  the  ch-cuit  court  that  tbe  bill  of 
complaint  be  dismissed  as  against  the  defendant  William  8.  Ward,  but  that 
tbe  complainant  below  have  leave  to  amend  his  bill  as  against  the  other  defend- 
ants at  any  time  within  30  days  thereafter,  and  tliat  tbe  defendants  other  than 
said  William  S.  Ward  be  required  to  answer  the  averments  of  such  amended 
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bin  Within  30  days  after  the  service  of  a  copy  thereof.  Pursuant  to  such  order, 
an  amended  hill  was  filed  on  July  19, 1890.  The  amended  bill  differed  from  the 
original  bill  in  the  following  respects;  that  Is  to  say.  It  cliarged  that  the  Portland 
lode  had  been  sold  by  the  mining  company  to  the  defendant  William  S.  Ward 
about  May  13,  1882,  for  the  sum  of  530,000.  It  omitted  the  allegations  made 
In  the  original  bill  which  teude<l  to  show  tliat  Ward  liad  acted  fraudulently,  and 
conceded.  In  effect,  that  said  Ward  was  a  purchaser  of  the  property  for  value, 
and  in  good  faith.  It  charged  that  the  other  defendants,  to  wit,  Pendery,  Groddard, 
Thomson,  Armstrong,  Sayer,  Tucker,  and  Melville,  had  managed  to  dispose  of 
the  greater  portion  of  the  capital  stock  of  the  Portland  Mining  Company,  and 
had  wrongfully  appropriated  to  their  own  use  the  moneys  which  were  received 
from  the  sale  thereof,  and  that  by  their  mismanagement  of  the  corporate  affairs 
they  had  utterly  destroyed  the  value  of  the  mining  company's  stock.  It  also 
charged  that  the  defendants  last  aforesaid  had  failed  to  account  to  the  complain- 
ant for  his  share  of  the  capital  stock  of  the  Portland  Mining  Ctompany,  and  had 
not  paid  to  him  bis  portion  of  the  same  which  was  received  from  the  sale  of  the 
property  to  the  defendant  Ward,  and  that  they  had  appropriated  to  their  own  nse 
moneys  to  which  the  complainant  was  entitled  by  reason  of  the  agreement  of 
the  mining  company  to  issue  to  him  n/s*  of  >/«  of  ^  of  its  capital  stock.' 
The  prayer  of  the  amended  blU  was,  In  substance,  as  follows:  That  the  defendants 
be  required  to  show  what  simi  they  had  received  for  and  on  behalf  of  the  Port- 
land Mining  Company,  from  all  sources;  in  what  manner  they  bad  expended 
the  same;  and  that  after  such  accounting  they  be  adjudged  and  required  to 
pay  to  the  complainant  his  proportion  of  the  moneys  to  which  he  was  entitled 
as  the  owner  of  an  interest  in  said  property,  and  as  the  equitable  owner  of  the 
capita]  8to<^  of  the  company,  to  the  extent  heretofore  stated;  and  that  the  com- 
idalnant  have  such  other  and  further  relief  as  to  equity  and  good  conscience 
might  seem  proper. 

The  defendants  Charles  I.  Thomson  and  Daniel  Sayer,  who  are  appellants  here. 
Joined  In  an  answer  to  the  amended  bill  of  complaint,  which  answer,  after  ad- 
mitting the  organization  of  the  Portland  Mining  Company,  and  several  other 
allegations  contained  in  the  amended  bill,  stated.  In  substance,  the  following 
facts:  That  said  defendants  were  partners  engaged  In  the  practice  of  law 
under  the  firm  name  of  Thomson  &  Sayer,  and  prior  to  January,  1881,  had 
rendered  certain  legal  services  for  and  on  behalf  of  the  original  owners  of  the 
Portland  lode,  on  account  of  which  services  they  had  become  entitled  to  an  un- 
divided %  interest  in  said  lode;  that  upon  the  organization  of  the  Portland 
Mining  Company  their  right  to  the  aforesaid  hiterest  in  the  lode  was  duly  rec- 
ognized by  the  mining  company,  whose  directors  passed  a  resolution  (being  a 
part  of  the  same  resolution  which  is  referred  to  in  the  bill  of  complaint)  by  which 
it  was  provided  that  %  of  %  of  the  company's  stock  should  be  Issued  to  the 
defendants,  and  also  %  of  the  treasury  stock  which  might  remain  unsold  after 
the  development  of  the  mine;  that  it  was  also  understood  and  agreed  by  the 
directors  of  the  mining  company  that  each  person  whc  was  an  owner  of  an 
Interest  In  the  mine  at  the  time  It  was  conveyed  to  the  mining  company  should 
have  the  right  to  purchase  an  amount  of  the  treasury  stock  which  was  reserved 
for  development  purposes,  proportionate  to  his  interest;  that  the  defendants 
subsequently  purchased  the  %  interest  of  George  E.  Coryell  in  said  lode,  which 
Is  referred  to  In  the  bill  of  complaint,  and  that  by  virtue  of  such  purchase  they 
succeeded  to  all  of  his  rights  In  and  to  the  stock  of  the  mining  company.  Defend- 
ants fmlher  averred  that  the  resolution  passed  by  the  directors  of  the  mining 
company,  wMch  is  referred  to  by  the  complainant  in  the  bill  of  complaint,  and 
fm  which  he  mainly  fotmds  his  right  to  relief,  was  superseded  on  the  very  day 
It  was  passed  by  another  resolution  of  the  board  of  directors  of  the  mining  com- 
pany, which  provided,  in  sutistance,  that  none  of  the  stock  of  the  mining  com- 
pany should  be  Issued  until  warranted  by  the  development  of  the  lode,  and 
until  Its  product  was  sufficient  to  pay  working  expenses;  that  5,000  shares  of 
Its  sto4^  should  be  set  aside  for  development  purposes,  and  offered  at  the  minimum 
price  of  50  cents  per  share  to  the  persons  Interested  in  the  company,  in  proportion 
to  their  respective  Interests;  that.  If  such  persons  failed  to  purchase  such  stock, 
the  same  should  be  thereupon  offered  to  outside  parties  at  the  same  price;  that. 
If  the  amount  of  stock  reserved  for  development  purposes  should  prove  Insufficient 
for  that  purpose,  then  other  portions  of  the  stock  should  be  set  aside  and  sold  In 
the  same  manner;  and  that  the  residue  of  the  stock  after  the  development  of 
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the  property  should  be  divided  among  the  persons  interested  In  the  mining  com- 
pany In  proportion  to  their  respective  Interests.  The  defendants  also  averred  that 
in  point  of  fact  no  stock  was  ever  Issued  to  them  as  provided  in  either  of  the 
aforesaid  resolutions;  that  no  stock  was  issued  under  either  of  said  resolutions 
to  any  persous  Interested  in  the  mining  company;  that  the  stock  of  the  company 
was  in  fact  sold  from  time  to  time,  to  realize  money  for  development  purposes, 
at  prices  which  were  fixed  by  the  directors;  that  every  share  of  stock  which  the 
said  defendants  ever  received  was  bought  and  paid  for  by  them  in  money,  at 
prices  fixed  by  the  directors;  and  that  the  entire  amount  of  stock  so  purchased 
and  received  by  them  did  not  exceed,  in  the  aggregate,  2,300  shares,  and  was  less 
than  the  amount  which  they  were  entitled  to  receive  and  purchase  under  and  by 
virtue  of  the  plan  of  distribution  proposed  by  the  aforesaid  resolutions.  Said 
defendants  also  alleged  that,  at  the  time  the  Portland  Mhilng  Company  was 
organized,  it  was  the  understanding  among  all  the  Incorporators  that  the  defendant 
John  L.  Pendeiy  had  a  contract  with  the  complainant,  John  K.  Carleton,  under 
and  by  virtue  of  which  be  was  entitled  to  represent  said  Carleton  both  In  the 
organization  of  said  Portland  Mining  Company,  and  in  the  management  of  its 
business  after  it  was  organized;  that  said  defendants  had  no  information  until 
the  commencement  of  this  suit  that  said  Carleton  asserted  any  claim  to,  or  had 
any  interest  In,  the  stock  of  the  mining  company;  and  that  the  defendants 
were  entirely  Ignorant  of  any  arrangement  or  agreement  between  said  Carleton 
and  the  mining  company,  under  and  by  virtue  of  which  he  had  conveyed  his  In- 
terest In  the  Portland  lode  to  the  mining  company,  In  consideration  for  its 
undertaking  to  Issue  to  him  the  ii/s2  of  V«  of  ^  of  its  capital  stock.  With 
reference  to  the  stock  which  said  defendants  bad  acquired  from  the  Portland 
Mhiing  Company,  they  alleged,  hi  substance,  that  they  had  sold  said  stock  to 
the  defendant  William  S.  Ward  for  the  price  of  $2.70  per  share.  They  admitted, 
however,  that,  when  such  sale  of  their  stock  was  made  to  said  Ward,  they  under- 
stood that  said  Ward  desired  the  mining  company  to  execute  a  deed  for  the 
Portland  lode,  and  that,  with  such  knowledge,  they,  together  with  the  other 
directors  of  the  company,  had  assented  to  the  execution  of  such  deed. 

The  defendants  John  L.  Pendery  and  L.  M.  Goddard,  who  are  appellants  here, 
also  filed  a  Joint  answer  to  the  amended  bill  of  complaint.  Their  answer  dif- 
fered  from  that  of  theh:  condefendants  Thomson  and  Sayer  chiefly  in  the  follow  iug 
respects:  Pendery  and  Goddard  admitted  that  at  the  first  meeting  of  the 
Portland  Mining  Company  held  on  March  29,  1881,  a  resolution  was  passed 
by  the  directors  of  the  company  to  the  effect  tliat  the  then  owners  of  the  Portland 
lode  should  receive  »/«  of  %  of  the  capital  stock  of  said  company  as  a  considera- 
tion for  the  conveyance  of  the  property  to  the  company,— each  owner  to  receive 
such  a  share  of  said  stock  as  would  be  in  proportion  to  his  Interest  in  the  Portland 
lode,— and  tiiat  >/s  of  the  remaining  half  of  the  capital  stock  should  be  reserved 
to  realize  a  fund  for  the  development  of  the  property.  They  averred,  however, 
that  such  resolution  never  l)ecame  operative,  but  was  superseded  by  a  resolution 
passed  on  the  same  day,  the  terms  of  wiiich  are  set  forth,  in  substance.  In  the 
joint  answer  of  their  co-defendants  Thomson  and  Sayer,  heretofore  quoted.  They 
denied  that  the  Portland  Mining  Company  obtained  a  deed  from  the  complainant 
for  his  Interest  in  the  Portland  lode  In  consideration  of  its  promise  to  issne  to 
him  ii/a:  of  e/s  of  Its  capital  stock,  or  any  other  portion  thereof  whatsoever. 
They  averred  that  the  only  correspondence  had  between  the  minhig  company 
and  the  complainant  relative  to  the  acquisition  of  his  Interest  in  the  Portland 
lode  was  conducted  on  behalf  of  said  company  by  Its  secretary,  James  Armstrong, 
and  that  said  Armstrong  had  no  authority  whatever  from  the  company  or  its 
directors  to  obtain  a  deed  from  the  complaiuant  for  his  Interest  in  the  Portland 
lode  in  consideration  for  the  Issuance  to  him  of  any  part  of  the  company's  capital 
stock,  and  that,  if  said  deed  had  l>een  obtained  in  pursuance  of  any  such  agree- 
ment or  promise  made  by  said  Armstrong,  his  action  in  that  behalf  was  without 
the  knowledge  or  consent  of  the  board  of  directors  of  the  mining  company. 
They  averred  tliat,  In  selling  and  disposing  of  the  stock  of  the  mining  company 
after  Its  organization,  the  beard  of  directors  of  the  company  had  acted  alto- 
gether under  the  provisions  of  the  second  resolution  above  stated;  that  they  had 
sold  stock  from  time  to  time,  in  pursuance  of  that  resolution,  to  pay  the  Indebted- 
ness of  the  company,  and  to  obtain  money  wherewith  to  develop  the  property; 
that  the  said  defendants  Pendery  and  Goddard,  and  their  co-defendants  Thomson 
and  Sayer,  had  purchased  all  pf  the  stock  of  the  company  that  waa  ever  issued. 
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ud  sold  ander  tbe  aforesaid  resolution,  and  that  they  had  been  compelled  to 
porchase  the  stock  from  time  to  time  because  all  other  persons  interested  In 
the  mine  had  refused  to  purchase  It,  in  order  to  obtain  money  wherewith  to  dis- 
charge the  Indebtedness  of  the  company  that  had  been  incurred  for  development 
purposes.  They  further  averred  that  all  the  stock  of  the  mining  company  which 
they  had  thus  acquired  tJiey  bad  subsequently  sold  to  William  S.  Ward,  at  the 
rate  of  $2.70  per  share,  and  that  all  the  money  whirfi  they  had  at  any  time 
realized  from  sales  of  stock  had  been  applied  by  them,  In  good  faith,  In  derelop- 
ing  the  mining  property,  and  In  paying  the  hidebtednesa  of  the  company,  and 
for  no  other  pnrpose  whatsoever. 

Hie  Portland  Mining  Company  filed  a  separate  answer  to  the  amended 
bill,  but  It  Is  unnecessary  to  state  the  ccHitents  Uiereof,  since  the  mining  company 
has  not  perfected  an  appeal. 

Prior  to  the  filing  of  the  aforesaid  answers,  the  defendants  Pendery,  Goddard, 
Thomson,  and  Sayer  joined  In  a  general  demurrer  to  the  amended  bill,  which 
iras  overmled.  Replications  to  the  aforesaid  answers  to  the  amended  bill  having 
been  filed,  and  additional  testimony  having  been  taken,  both  by  the  complainant 
and  the  defendants,  the  cause  was  submitted  to  the  circuit  court  on  February 
8.  1897,  for  final  decision  upon  the  amended  bill,  the  answers  thereto,  and  the 
proof  taken  In  support  thereof.  On  March  1,  1897,  tbe  trial  court  rendered  a 
decree  against  the  defendants  for  the  sum  of  $8,593.31.  A  joint  appeal  from  that 
decree  was  taken  by  the  defendants  Pendery,  Goddard,  and  Thomson.  The  de- 
fendant Sayer  was  allowed  a  separate  appeal,  but  both  appeals  are  before  us  on 
the  same  record. 

H.  Bidden  and  J.  G.  Starkweather,  for  appellants  Pendery,  God- 
dard, and  ThomBon. 

Thonias  Mitchell  (on  behalf  of  Victor  A.  Elliott),  for  appellant 
Sayer. . 

Hugh  Batler,  for  appellee. 

Before  SANBOBN  and  THAYEB,  Circait  Judges,  and  PHILIFS, 
District  Jadge. 

THAYEB,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  is  urged  in  the  first  place,  as  a  snfScient  ground  for  the  re- 
versal of  the  decree  of  the  circuit  court,  that  the  amended  bill  of 
complaint  on  which  the  case  was  tried  differs  so  essentially  from 
the  original  bill  that  it  cannot  be  regarded  as  an  amendment  there- 
of, and  ought  to  have  been  rejected  by  the  trial  court.  We  would 
doubtless  be  justified  in  overruling  this  contention  for  the  sole  rear 
son  that  it  was  not  urged  in  the  trial  court  in  any  appropriate 
form,  or  in  any  form  whatever,  so  far  as  we  can  discover.  When, 
upon  the  first  hearing  of  the  case,  the  original  bill  was  dismissed 
as  to  the  then  defendant  William  B.  Ward,  and  the  complainant  by 
the  same  order  was  granted  leave  to  amend  hia  complaint  as  to 
the  oth^  d^endants,  no  objection  was  made  or  exception  tak«i 
to  such  action.  Furthermore,  when  the  amended  bill  was  filed  no 
exceptions  thereto  were  taken,  or  motion  made  to  strike  it  from 
the  files,  on  the  ground  that  the  facts  averred  were  essentially 
different  from  those  alleged  in  the  original  bill,  and  that  the  amend- 
ed complaint  amounted  to  an  abandonment  of  the  original  cause 
of  action.  It  is  true  that  four  of  the  defendants  joined  in  a  de- 
murrer to  the  second  pleading  on  the  general  ground  that  the  com- 
plainant was  not  entitled  to  the  relief  prayed  for  ther^n,  but  in 
due  season  they  filed  answers  to  the  amended  bill  whiclt  were  sub- 
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stantiallj  the  same  as  the  answers  which  they  had  previously  in- 
terposed to  the  original  bill.  Afterwards  they  took  considerable 
testimony  in  support  of  the  allegations  of  their  respective  answers, 
and  eventually  submitted  the  case  for  such  final  decree  as  the  court 
might  deem  proper  to  enter,  without  a  suggestion,  so  far  as  the 
record  discloses,  that  an  error  to  their  prejudice  had  been  commit- 
ted in  allowing  the  amended  complaint  to  be  filed.  The  defend- 
ants below  were  apparently  willing  to  meet  the  charges  contained 
in  the  amended  bill,  without  reference  to  the  manner  in  which  they 
had  been  made.  Under  these  circumstances,  we  are  of  opinion 
that  they  have  waived  whatever  right  they  may  at  any  time  have 
had  to  object  to  the  amended  bill  on  the  ground  that  it  stated  a 
cause  of  action  different  from  the  one  alleged  in  the  original  com- 
plaint. We  are  not  willing,  however,  to  concede  that  the  objec- 
tion which  is  urged  to  the  amended  bill,  based  on  the  ground  above 
stated,  was  ever  tenable.  The  material  facts  entitling  the  com- 
plainant to  relief  as  against  the  defendants  other  than  William 
S.  Ward  are  stated  alike,  and  with  the  same  degree  of  fullness, 
both  in  the  original  and  in  the  amended  bill.  The  facts  so  al- 
leged in  both  bills  are,  in  substance,  that  the  mining  company  had 
received  a  conveyance  of  the  complainant's  interest  in  the  lode  on 
the  strength  of  its  promise  to  issue  to  him  *V»*  of  '/•  of  J  of  its 
capital  stock,  that  the  promise  had  not  been  fulfilled,  and  that  the 
defendants,  acting  as  directors  of  the  company,  and  with  full  knowl- 
edge of  complainant's  rights,  had  caused  the  mining  lode  in  ques- 
tion to  be  conveyed  to  the  defendant  Ward,  with  a  view  of  depriv- 
ing the  complainant  of  his  interest  therein,  and  had  thereby  ren- 
dered the  stock  to  which  he  was  entitled,  and  which  he  ought  to 
have  received,  valueless.  On  the  first  hearing  under  the  original 
bill,  the  testimony  showed  to  the  satisfaction  of  the  trial  conrt  that 
Ward  was  an  innocent  purchaser  of  the  lode,  for  value;  and  by 
reason  of  that  fact  the  trial  court  ruled  that  the  specific  relief 
prayed  for  in  the  original  bill,  namely,  the  cancellation  of  the  deed 
to  Ward,  could  not  be  granted.  The  complainant  was  accordingly 
required,  as  a  condition  precedent  to  obtaining  any  relief,  to  amend 
his  complaint,  to  the  end  that  such  relief  might  be  granted  against 
the  other  defendants  as  the  facts  warranted.  It  may  be  admitted 
that  the  prayers  for  relief  in  the  original  and  amended  bills  are 
essentially  different,  but  we  do  not  perceive  any  substantial  change 
in  the  state  of  facts  alleged  in  the  respective  bills,  upon  which  the 
complainant  predicated  his  right  to  relief  as  against  the  present 
appellants.  It  is  not  improbable,  we  think,  that,  under  the  prayer 
for  general  relief  which  was  contained  in  the  first  complaint,  the 
same  decree  could  have  been  rendered  by  the  trial  court  which 
was  eventually  rendered  under  the  amended  bill.  We  need  not 
stop,  however,  on  the  present  occasion,  to  consider  this  suggestion. 
It  is  apparent  that  the  trial  court  deemed  it  necessary  that  the 
original  bill  should  be  amended,  at  least  by  changing  the  prayer 
for  relief;  and,  whether  that  view  was  right  or  wrong,  it  is  now 
unnecessary  to  determine.  The  original  bill  was  amended  to  ac- 
cord with  the  views  of  the  lower  conrt.    The  amendment  consisted 
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in  changing  the  prayer  for  specific  relief  which  was  contained  in 
the  original  bill^  and  in  omitting  those  allegations  which  tended 
to  show  that  the  defendant  Ward  was  not  an  innocent  purchaser, 
for  value,  of  the  Portland  lode.  Such  changes,  in  our  judgment, 
do  not  sustain  the  contention  that  the  original  cause  of  action,  as 
against  the  appellants,  was  thereby  abandoned,  and  that  the  amend- 
ed bill  stated  a  new  and  independent  cause  of  action.'  We  think 
that  the  second  pleading  may  properly  be  regarded  as  possessing 
all  the  characteristics  of  an  amended  bill,  and  that,  if  any  error 
was  committed  in  requiring  the  complainant  to  change  the  form 
and  structure  of  his  original  bill,  the  error  so  committed  was  prej- 
udicial to  the  complainant,  rather  than  to  the  defendants. 

The  Tiews  last  expressed  will  serve  to  dispose  of  another  prop- 
osition, which  was  argued  at  some  length  in  behalf  of  the  appel- 
lants, namely,  that  the  complainant's  right  to  relief  is  barred  both 
by  limitation  and  laches.  This  latter  contention  is  founded  alto- 
gether upon  the  theory  that  the  amended  bill  stated  a  case  other 
and  different  from  the  one  which  was  stated  in  the  original  com- 
plaint, and  that  the  amended  pleading  must  for  that  reason  be 
treated  as  an  original  bill  filed  on  July  19,  1890.  If  this  theory 
were  tenable,  it  might  well  be  that  laches  or  limitation  would  be 
a  good  defense;  but  as  we  feel  constrained  to  hold  that  both  the 
original  and  amended  bills  allege  substantially  the  same  facts,  and 
count  upon  the  same  transaction,  there  is  no  basis  for  the  claim 
that  the  complainant  has  lost  his  rights  by  a  failure  to  assert  them 
at  an  earlier  day.  The  original  bill  was  filed  in  due  season,  to 
wit,  on  July  19,  1883;  and  as  it  stated  the  same  cause  of  action, 
in  sabstance,  on  which  a  recovery  was  eventually  allowed,  lapse  of 
time  cannot  be  successfully  interposed  as  a  defense.  The  litiga- 
tion, since  it  was  instituted,  has  progressed  slowly,  but  we  per- 
ceive no  reason  for  holding  that  the  complainant  is  solely  account- 
able for  the  delay. 

When  the  answers  to  the  complaint  were  filed,  it  seems  to  have 
been  the  intention  of  a  part  of  the  defendants  to  contend  that  the 
Portland  Mining  Company  never  promised  to  issue  '*/»«  of  •/•  ot  i 
of  its  capital  stock  to  the  complainant  in  exchange  for  a  convey- 
ance of  Us  interest  in  the  Portland  lode,  and  to  further  insist  that 
the  representations  to  that  effect  which  were  made  by  James  Arm- 
strong, the  secretary  of  the  company,  in  his  correspondence  with 
the  complainant,  were  made  without  lawful  authority,  and  that 
they  were  not  binding  upon  the  company.  It  is  conceded  in  the 
briefs,  however,  that  this  position  is  untenable,  and  that  the  com- 
pany, by  accepting  a  conveyance  from  the  complainant  of  his  in- 
terest in  the  lode,  and  by  retaining  it,  thereby  became  bound  by 
the  representations  of  Armstrong,  its  secretary,  on  the  faith  of 
which  the  conveyance  was  executed.  In  view  of  this  admission, 
the  only  further  questions  of  law  or  fact  arising  upon  the  record 
which  require  notice  are:  First,  whether  the  damages  which  were 
awarded  by  the  trial  court  are  excessive;  and,  second,  whether  the 
defendant  Bayer  is  jointly  liable  with  the  other  defendants  for  such 
damages. 
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The  testimony  shows,  without  any  substantial  contradiction,  that, 
when  the  complainant  conveyed  his  interest  in  the  Portland  lode 
to  the  mining  company,  he  was  well  aware  that  the  company  had 
reserved  and  intended  to  devote  one-half  of  its  capital  stock,  or 
such  part  thereof  as  might  be  found  necessary,  to  realize  funds 
for  development  purposes.  That  fact  wds  stated,  in  effect,  in  the 
letter  of  Armstrong,  the  secretary  of  the  company,  on  the  faith 
of  which  the  complainant  claims  to  have  executed  a  conveyance  of 
his  interest  in  the  lode.  The  testimony  further  tends  to  show  that 
all  the  stock  of  the  company  which  was  at  any  time  issued  or  sold 
was  so  disposed  of  either  to  obtain  funds  to  develop  the  mine,  or 
to  pay  debts  which  had  been  contracted  by  the  company  for  that 
purpose.  No  stock  seems  to  have  been  sold  or  distributed  for  other 
purposes.  In  view  of  these  facts,  we  can  perceive  no  reasons 
which  will  entitle  the  plaintiff  to  complain  of  the  sale  of  at  least 
one-half  of  the  capital  stock  of  the  company.  It  was  sold,  as  he 
was  informed  it  would  be;  and  the  proceeds  thereof  were  applied, 
as  he  understood  they  would  be  applied,  to  the  development  of  the 
property,  and  he  must  be  held  to  have  assented  both  to  the  sale 
of  at  least  one-half  of  the  capital  stock,  and  to  the  use  which  was 
made  of  the  proceeds.  Moreover,  we  do  not  understand  that  the 
complainant  at  the  present  time  either  denies  the  right  of  the 
directors  of  the  mining  company  to  sell  the  lode  to  William  8. 
Ward,  or  that  he  questions  the  propriety  of  their  action  in  that 
behalf,  provided  the  property  was  at  the  time  unproductive,  and 
the  company  was  without  means  to  further  develop  it  or  make  it 
,  productive.  That  such  conditions  did  exist  at  the  time  of  the  sale 
is  a  fact  concerning  which  we  can  entertain  no  doubt,  on  the  tes- 
timony contained  in  the  record.  The  proof  shows  to  our  entire  sat- 
isfaction that,  after  considerable  development  work  had  been  done 
on  the  lode  in  controversy,  it  proved  to  be  of  little  or  no  value  as 
a  mineral-bearing  lode,  that  all  persons  who  were  in  any  wise  in- 
terested in  the  property  were  benefited  by  the  sale  tiiereof  to  the 
defendant  Ward,  and  that  the  directors  acted  wisely  in  negotiat- 
ing the  sale.  It  is  to  be  observed,  further,  that  by  his  amended 
bill  the  complainant  prays  that  the  defendants  be  required  to  show 
what  sums  of  money  they  have  received  from  all  sources  for  and 
in  behalf  of  the  mining  company,  how  they  have  disposed  of  the 
same,  and  that  after  such  accounting  the  defendants  be  required 
to  pay  to  the  complainant  that  proportion  of  whatever  balance  is 
found  to  be  in  their  hands,  to  which  he  is  entitled  as  the  equitable 
owner  of  "/■'*  of  '/•  of  i,  or  in  other  words,  1,480  shares  of  the 
capital  stock.  We  are  compelled  to  regard  this  prayer  for  relief 
as  an  election  on  the  part  of  the  complainant  to  accept  in  lieu  of 
other  damagt's  such  a  part  of  the  corporate  assets  as  the  owner- 
ship of  1,4.30  shares  of  the  capital  stock  would  entitle  him  to,  after 
the  corporate  debts  are  paid.  The  prayer  is,  in  substance,  that 
the  defendants,  as  directors,  may  be  charged  with  all  moneys  re- 
ceived for  and  in  behalf  of  the  corporation,  including  moneys  re- 
ceived from  the  sale  of  stock;  that  they  be  credited  with  all  oof- 
lays  for  development  work,  or  other  legitimate  corporate  expenses; 
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and  that  the  residae  in  their  hands  be  dirided  among  the  stock- 
holders, treating  the  complainant  as  a  shareholder,  to  the  extent 
of  1,430  shares.  We  think  that  the  complainant  is  justly  entitled 
to  the  special  relief  so  prayed  for  in  his  amended  bill ;  and  in  view 
of  the  fact  that  the  defendants  were  probably  ignorant  of  the  com* 
plainant's  right  to  1,430  shares  of  the  capital  stock  until  after  the 
sale  of  the  mine,  and  the  division  of  the  proceeds  among  themselves, 
we  are  furthermore  of  opinion  that  he  is  not  entitled  to  other  or 
greater  relief  at  this  time. 

The  testimony  contained  in  the  record  does  not  disclose  that  the 
mining  company  owed  any  debts  at  the  time  of  the  sale  and  con- 
veyance of  all  of  its  property  to  the  defendant  Ward  for  the  sum 
of  130,000,  other  than  a  commission  of  |3,000  for  negotiating  the 
sale.  This  latter  snm  was  deducted  from  the  purchase  price  of 
the  mine  at  the  time  of  the  sale,  leaving  a  net  balance  of  f 27,000. 
The  money  necessary  for  development  work  and  other  necessary 
corporate  expenses  had  been  obtained  by  sales  of  stock  from  time 
to  time,  substantially  in  accordance  with  a  resolution  of  the  di- 
rectors that  was  passed  on  March  29,  1881,  under  and  by  virtue  of 
which  the  directors  profess  to  have  acted  in  selling  stock  for  devel- 
opment purposes.  The  evidence  does  not  show  that  the  four  de- 
fendants who  are  now  appellants,  to  wit,  Pendery,  Goddard,  Thom- 
son, and  Sayer,  ever  bought  and  paid  for  an  amount  of  stock  to 
supply  money  for  development  purposes  in  excess  of  5,800  shares. 
If  other  stock  was  issued  to  them,  it  must  have  represented  their 
original  interest  in  the  lode.  Some  stock  (but  precisely  how  much 
is  not  shown)  was  issued  to  persons  other  than  the  four  directors 
last  named,  which  stock  was  accepted,  as  it  seems,  in  payment  for 
labor,  materials,  and  supplies  that  had  been  furnished  to  the  com- 
pany; and,  in  view  of  that  fact,  it  is  fair  to  infer  that  a  large  part, 
and  probably  all,  of  the  capital  stock  of  the  company  had  been  sold 
when  the  company  conveyed  its  property  to  Ward,  and  ceased  to 
be  a  going  concern.  The  four  directors  above  named,  who  were 
in  office  when  the  sale  took  place,  admit  that  they  divided  among 
themselves  the  entire  net  proceeds  of  the  sale,  amounting  to  f27,- 
000,  and  that  they  did  so  upon  the  theory  that  they  either  owned, 
controlled,  or  represented  the  entire  capital  stock  of  the  coriK)- 
ration,  and  were  entitled  to  appropriate  to  their  own  use  whatever 
remained  of  the  corporate  assets.  They  do  not  profess  to  have 
paid  any  debts  of  the  company  out  of  the  proceeds  of  the  sale,  be- 
cause all  corporate  debts  had  at  that  time  been  paid,  or  otherwise 
liquidated.  It  appears,  therefore,  that  the  corporation  has  ceased 
to  do  business;  that  it  has  disposed  of  all  its  property,  and  be- 
come practically  dissolved;  and  that  four  of  the  directors  who  were 
in  ofBce  when  it  ceased  to  do  business  have  divided  among  them- 
selves a  sum  of  money  belonging  to  the  corporation  which  was  ade- 
quate to  return  to  each  shareholder  |2.70  upon  each  share  of  stock  by 
him  held,  if  we  assume  that  the  entire  stock  had  been  issued  when 
the  dissolution  took  place.  In  view  of  these  facts,  we  can  enter- 
tain no  doubt  that  the  complainant  is  entitled  to  a  portion  of  the 
fund  which  the  directors  divided  among  themselves  on  the  assump- 
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tion  that  they  were  the  only  shareholders;  and,  as  he  was  the  equi- 
table owner  of  1,430  shares  of  the  capital  stock  of  the  mining  cottx- 
pany,  we  think  that  he  should  be  allowed  f2.70  for  each  of  the 
shares  of  stock  by  him  held,  or,  in  the  aggregate,  f  3,86L  Interest  on 
this  sum  should  also  be  allowed,  at  the  rate  of  6  per  cent,  per  an- 
num, from  and  after  July  19,  1890,  when  the  amended  bill  of  com- 
plaint was  filed.  We  think  that  no  interest  should  be  allowed  prior 
to  that  date,  because  the  defendants  appear  to  have  acted  in  ig- 
norance of  the  complainant's  right  to  the  1,430  shares  of  stock 
in  question  when  they  sold  the  mine  and  divided  the  proceeds; 
also,  because  the  complainant  expressed  no  willingness  to  accept 
his  pro  rata  share  of  the  sum  realized  from  the  sale  of  the  mine 
prior  to  filing  his  amended  bill,  but  before  that  time  demanded  oth- 
er and  diflfetent  relief,  accompanied  with  charges  of  fraud  and  con- 
spiracy which  have  not  been  sustained.  For  these  reasons,  we 
consider  it  inequitable  to  allow  interest  prior  to  the  date  last  above 
mentioned. 

Respecting  the  claim  of  the  appellant  Daniel  Sayer  that  he  is  ex- 
empt from  liability  because  he  simply  sold  his  stock  to  Ward,  and 
was  not  otherwise  concerned  in  the  action  taken  by  the  other  de- 
fendants to  transfer  the  property  to  Ward,  we  deem  it  sufficient  to 
say  that  an  examination  of  the  testimony  has  led  us  to  conclude 
that  Ward  bought  the  Portland  lode,  and  paid  $30,000,  rather  than 
the  stock  of  the  Portland  Mining  Company.  As  a  precautionary 
measure,  he  doubtless  made  it  a  condition  of  the  purchase  that  the 
several  stockholders  should  assign  their  stock  in  the  company,  ei- 
ther to  him,  or  to  such  persons  as  he  might  designate,  to  give  him 
complete  control  of  the  corporation;  but  the  fact  that  he  required 
a  conveyance  of  the  property  from  the  mining  company,  and  that 
his  proposition  to  the  mining  company  was  to  buy  the  lode,  has 
served  to  convince  us  that  he  bought  the  mine,  and  not  the  stock, 
and  that  the  true  nature  of  the  transaction  was  well  understood 
by  all  the  defendants,  including  Sayer,  when  it  took  place.  8nch 
being  the  case,  it  must  be  held  that  the  several  sums  of  money 
received  by  the  several  defendants,  including  Sayer,  were  the  money 
of  the  corporation,  and  not  their  individual  property,  which  they 
were  bound  to  account  for  to  the  corporation,  and  see  that  it  was 
properly  distributed  among  the  shareholders  to  whqm  it  belonged. 
Inasmuch  as  the  defendants  appear  to  have  acted  in  concert,  and 
to  have  agreed  with  one  another  that  a  certain  sum  might  be  paid 
to  each,  to  be  by  him  retained,  and  not  accounted  for  to  the  com- 
pany, they  all  participated  in  a  wrongful  disposition  of  the  funds 
of  the  company,  and  are  jointly  accountable  for  the  money  which 
they  collectively  received. 

It  results  from  these  views  that  the  decree  of  the  circuit  court 
— ^the  same  being  for  an  excessive  amount — must  be  reversed.  The 
case  is  accordingly  remanded  to  that  court,  with  directions  to  va- 
cate its  former  decree,  and  in  lieu  thereof  to  enter  a  decree  against 
the  defendants,  and  in  favor  of  the  complainant,  for  the  sum  of 
|3,861,  with  interest  to  be  computed  thereon  at  the  rate  of  6  per 
cent,  per  annum  from  July  19,  1890,  until  the  decree  shall  be  fully 
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aatiflfled,  together  with  all  costs  accrued  or  to  accrue  in  the  circuit 
court.  The  costs  incurred  in  this  court  will  be  divided  between  the 
parties  in  the  following  proportions:  Those  incurred  by  the  sep- 
arate appeal  of  the  defendant  Daniel  Sayer  will  be  taxed  against 
him.     The  balance  of  the  costs  will  be  taxed  against  the  appellee. 


HUBBABD  et  al.  T.  MANHATTAN  TRUST  CO. 
(Onndt  Oonrt  of  Appeals,  Second  Clrcait.   Ai^  7,  188&) 

No.  73. 

L  E!<}urrr  Plsaoino— Partiks. 

The  Joinder  of  a  party  wbo  has  no  Interest  In  thp  snlt  may  be  taken  ad- 
vantage of  by  general  demurrer  for  want  of  equity;  but  the  defect  Is  cur- 
able by  amendment. 

ft  Sakb— Plbdor. 

The  pledgee  of  a  chose  In  action,  having  an  equitable  Interest  therein. 
Is  a  proper  party  plaintiff  in  a  bill  in  equity  with  reference  to  such  chose 
In  action. 

ft  Baxb. 

Where  an  assignment  of 'a  chose  In  action  Is  not  absolute,  or  its  extent 
or  validity  are  in  dispute,  or  remaining  rights  or  liabilities  of  the  assignor 
may  be  affected  by  the  decree  In  a  bill  in  equity  with  reference  to  such 
chose  in  action,  the  assignor  is  a  necessary  party  to  such  suit.  His  non- 
Joinder,  however,  may  be  cared  by  amendment 

4  Samb — Casb  roR  Rblief — Dbucrrbr. 

Where  a  subscription  certificate  for  railway  txmds  on  Its  face  entitles  the 
subscriber  merdy  to  bonds  of  some  one  of  several  raUwaya,  whenever  such 
bonds  may  be  Issued,  but  the  subscriber's  bill  of  complaint  alleges  that  a 
supplementary  agreement  was  made  by  which  he  was  to  receive  bonds  of 
one  specified  company,  and  that  all  the  bonds  of  that  company  have  been 
otherwise  dis^xwed  of,  the  bill  states  a  case  for  relief,  and  is  good  on  demur- 
rer. 

ft  Samb — RBCBKn.T  DiscovBitBD  Fbaud — Neoessabt  Avkbmbitts. 

In  a  bill  for  relief  from  an  alleged,  but  concealed  and  recently  discovered, 
fraud,  there  must  be  distinct  averments  as  to  the  time  of  discovery  of  the 
fraud,  how  the  knowledge  was  obtained,  why  it  was  not  obtained  earlier, 
and  as  to  diligence  previously  used  In  Investigating  the  transaction.  A  mere 
allegation  of  concealment  and  Ignorance  Is  not  sufficient. 

ft  Sakb— 9TAi.atrB39  of  Claim— DBrsRSB  flow  Raisbd. 

A  defense  grounded  upon  the  staleness  of  the  claim  asserted  may  be  made 
by  demurrer. 

T.  BaKB— DbMDBBBB— AVBSDMBNT  TO   BiLL. 

Where  a  bill  has  been  dismissed  on  demurrer  for  laches,  because  no  suf- 
flclent  explanation  of  the  delay  is  pleaded,  the  appellate  court  may.  In  the 
absence  of  positive  inequity,  reverse  the  decree  and  direct  the  allowance 
of  an  amendment  to  the  bill. 

ft  Stock  Cbrtificatb — Assiqnicbrt. 

Although  stock  certificates  provide  that  they  shall  not  be  negotiable  with- 
out the  consent  of  the  company  Md  transfer  on  its  books,  a  complete  eq- 
uitable title  i)asse6  by  absolute  and  unconditional  assignment 

ft  Lachbs— What  CoHSTrniTBs. 

The  defense  of  laches  is  not  a  mere  matter  of  time,  like  limitation,  but  Is 
a  question  of  the  inequity  of  enforcing  the  dalm;  and  hence  the  statute  of 
limitations  does  not  necessarily  bind  the  court  In  all  casea.  E^ch  case  de- 
pends upon  its  own  circumstances,  and  no  invariable  rule  as  to  time  and 
Tlgllance  can  be  laid  down. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Ghas.  H.  Hanson,  for  appellants. 
John  L.  Cadwalader,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  complainants  are  Elbert  H.  Hub- 
bard, as  assignee  of  the  Union  Loan  &, Trust  Company,  an  Iowa 
corporation,  John  Peirce,  and  R.  J.  Chase,  each  of  said  persons 
and  their  assignors  being  citizens  of  Iowa  and  residents  of  Sioux 
City,  who  are  suing  in  their  own  behalf  and  in  behalf  of  all  others 
similarly  situated  with  them  who  shall  come  into  the  suit.  The 
only  defendant  served  with  process  is  the  Manhattan  Trust  Com- 
pany, a  corporation  of  New  York  City.  The  circuit  court  for  the 
Southern  district  of  New  York  sustained  the  defendant's  demurrer, 
with  leave  to  the  complainants  to  file  an  amended  bill  of  complaint 
within  30  days  from  the  date  of  entry  of  the  order.  No  amended 
bill  having  been  filed,  and  30  days  having  elapsed,  the  bill  was 
dismissed,  with  costs.  It  does  not  appear  from  the  record  in  what 
respect  the  circuit  court  required  amendments  to  be  made.  The 
grounds  of  demurrer  were:  First,  for  want  of  equity;  second,  that 
the  causes  of  action  are  stale,  and  that  so  much  time  has  elapsed 
that  a  court  of  equity  ought  not  to  take  cognizance  thereof  or  to 
give  relief;  third,  that  no  case  for  relief  is  made  by  the  bill. 
The  bill  makes  the  following  material  averments: 
Sundry  persons,  among  whom  were  Francis  O.  French,  the  presi- 
dent of  the  defendant,  and  Amos  T.  French,  his  son,  who  was  its 
treasurer,  caused  the  Wyoming  Pacific  Improvement  Company  to 
be  incorporated  in  March,  1888,  with  a  nominal  capital  of  11,500,000, 
which  company  was  to  be  the  means  for  the  construction  of  a  con- 
tinuous railway  of  about  960  miles  in  length  from  Covington,  Neb., 
opposite  Sioux  City,  to  Salt  Lake  City  or  Ogden,  and  called  the 
"Pacific  Short  Line."  It  was  to  be  built  in  three  sections,  by  three 
railway  companies,  called  the  "Nebraska  &  Western  Railway,"  the 
"Wyoming  &  Eastern  Railway,"  and  the  "Salt  Lake  "Valley  &  East- 
em  Railway,"  and  the  stock  of  these  companies  was  to  be  issued  to 
the  improvement  company.  The  only  portion  of  this  through  line 
which  was  actually  constructed  was  a  part  of  the  Nebraska  road, 
from  Covington  to  O'Neill,  of  about  129  miles,  which  was  completed 
in  1890.  In  the  latter  part  of  1888,  the  improvement  company  is- 
sued a  circular  for  subscriptions  in  the  following  form- 

"Pacific  Short  Line. 

"The  Salt  Lake  Valley  &  Eastern,  the  Wyoming  &  Eastern,  and  the  Nebraska 
&  Western  Railway  Companies,  respectl|kly.  have  contracted  with  the  Wyo- 
ming Pacific  Improvement  Company  for  the  construction  of  their  several  lines 
extending  from  Covington,  Nebraska  (opposite  Sioux  City,  Iowa),  to  Salt  Lake 
City.  Utah,  a  distance  of  about  900  miles.  It  is  proposed  to  consolidate  these 
companies  in  one  corporation,  to  be  styled  the  'Pacific  Short  Line.'  The  Wyo- 
ming Pacific  Imjwovement  Company  will  receive  for  the  road,  as  constructed, 
stock  and  bonds  as  fcdlows:  $20,000  of  forty  years'  five  per  cent,  bonds,  and 
$19,500  of  stock  for  each  mile  of  completed  road.  The  companies  above  named 
Will  Issoe  for  each  mile  of  road:    $25,000  of  forty  years'  five  per  cent,  tionds. 
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and  120,000  of  stock.  The  Btodcs  and  Ixauls  Isaoed  to  and  leceived  by  the  Wyo- 
ming Pacific  Improrement  Company  will  be  exchanged  at  par  for  stock  and 
bonds  of  tbe  Pacific  Sbort-Llne  Company,  when  same  are  issued. 

"The  Wyoming  Pacific  Improvemeut  Company  invites  subscriptions  on  the 
following  terms:  Bach  subscrilier  of  $10,000  or  any  multiple  thereof,  and  on 
payment  of  the  amount  to  the  Manhattan  Trust  Company,  becomes  entitled  to 
receive: 

$5,000  bonds,  at  00 $  4,500 

Trust  receipts  for  flfty-flve  sbares  Wyoming  Pacific  Improvement 
Company,  at  par 6,500 

$10,000 
—"In  accordance  with  terms  of  certificate,  copy  of  which  follows: 

"No. .  Certificate  of  Subscription.  I . 

"Pacific  Short  lAae. 

"This  Is  to  certify  that ,  having  subscribed dollars,  wm  be  entitled, 

on  payment  thereof  to  tbe  Manhattan  Trust  Company,  to  rec^ve  trust  certificate 

for  Wyoming"  Pacific  Improvement  Company  stoclc  for shares  (being  55 

per  cent,  of  said  subscription),  and  also  railway  bonds  for  $ (being  50  per 

c«it  of  said  subscription),  which  shall  be  delivered  within  two  years  from  date, 
or  as  soon  thereafter  as  liie  same  are  issued;  subject  to  option  to  purchase  said 
bonds  at  96  and  accrued  Interest  within  two  years.  This  certificate  is  negotUi- 
bie  only  by  transfer  on  the  books  of  the  company,  and  with  the  assent  of  this 
company  tot  obtidned  thereto. 

"Wyoming  Pad^c  Improvement  Company, 

"By  ,  Secretai7. 

"New  Torit, ,  18-. 

"Countersigned  and  registered  by  Manhattan  Tnut  Company, 

"By  — ,  President" 

The  mstallments  were  to  be  paid  to  the  defendant  Annexed  to 
each  certiflcate  were  blank  receipts,  to  be  filled  out  upon  the  pay- 
ment of  installments.  The  residents  of  Sioux  City  signed  subscrip- 
tions of  this  form  to  the  amount  of  about  1337,600,  of  which  amount 
A.  S.  Oarretson  and  John  Peirce  each  subscribed  |50,000,  John 
Homick  and  James  E.  Booge  each  subscribed  f26,000,  Chase  & 
Taylor  subscribed  |10,000,  and  Kearney  &  Howard  subscribed  f500. 
On  April  18, 1889,  before  installments  were  paid  on  these  subscrip- 
tions, the  terms  were  modified  so  that  the  money  from  Sioux  City 
should  be  deposited  in  a  Sioux  City  bank,  and  one-half  of  the  ex- 
penditures on  the  Nebraska  road  should  be  paid  from  that  money, 
and  one-half  should  be  paid  from  the  funds  in  the  Manhattan  Trust 
Company  from  Eastern  subscriptions.  Thereafter  the  subscribers 
hereinbefore  mentioned  paid  their  subscriptions  in  full,  except 
Chase  &  Taylor,  who  settled  with  the  improvement  company  by 
paying  a  part  of  their  amount.  After  these  payments,  Garretson, 
Hornick,  Booge,  and  Peirce  had  in  their  possession  their  subscrip- 
tion certificates,  all  dated  April  27,  1889,  and  installment  receipts 
in  fnll,  with  the  dates  of  payment  of  each  installment,  in  the  fol- 
lowing form,  mutatis  mutandis : 

"TlilB  la  to  certify  that  A.  8.  Garretson,  of  Slonx  City,  Iowa,  having  subscribed 
fifty  thousand  dollars,  will  be  entitled,  on  payment  thereof  to  the  First  National 
Bank  of  Sioux  City,  Iowa,  to  receive  trust  certificates  for  Wyoming  Pacific  Im- 
prorement Company  stock  for  two  hundred  and  seveuty-five  shares  (being  .5.'> 
per  cent  of  said  subscription),  and  also  railway  tionds  for  $25,000  (being  !>0 
per  cent,  of  such  subscription),  to  be  delivered  within  two  years  from  date,  or  as 
(OOB  tbereaftor  u  tbe  same  are  issued.     Subject  to  option  to  purchase  said  bond& 
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at  95  and  aechied  Interest  within  two  years.  This  certificate  Is  nepntlable  only 
by  transfer  on  the  books  of  the  company,  and  with  the  assent  of  this  company 
first  obtained  thereto.  Wyoming  Pacific  Improvement  Company, 

"By  B.  B.  Gedney,  Pt 
"New  York,  AprU  27,  1889. 
"Countersigned  and  registered  by 

"First  National  Bank  of  Sioux  City,  Iowa, 
"By  Thos.  J.  Stone,  President" 
"The  Installments  on  account  of  the  subscilptlon  represented  by  this  certificate 
have  been  paid  as  follows: 


Per 

Cent. 


Date. 


Amount 
Paid. 


26 
16 
10 
10 
10 
10 
10 
10 


Hay  7, 1889 
June  34, 188B 
Aug.  10, 1889 
Oct.  28, 1889 
Oct.  33,  1889 
Deo.  18, 1889 
Dea  18, 1889 
Dec.  IS,  1889 


•13,500 
7,600 
5,000 
5,000 
6,000 
5,000 
5.000 
5,000 


First  National 

Btone,  Casb. 
First  National 

Stone,  Casli. 
First  National 

iStone,  Casli. 
First  National 

Stone,  Cash. 
First  National 

Stone,  Cash. 
First  National 
'  Btone,  Casb. 
First  National 

Stone,  Casb. 
First  National 

Stone,  Cash. 


Bank  of 
Bank  of 
Bank  of 
Bank  of 
Bank  of 
Bank  of 
Bank  of 
Bank  of 


Sioux  City, 
Sloax  City, 
Sioux  City, 
Sioaz  City, 
Bloux  City, 
Bloux  City, 
Sioux  City, 
SioQX  City, 


byE.  H. 
by  E.  H. 
byE.  H. 
byE.H. 
by  B.  H. 
byB.H. 
byB.H. 
byE.  H. 


"At  the  option  of  the  subscriber,  payment  may  be  made  in  full.  In  ^se  of 
default,  at  option  of  the  Wyoming  Pacific  ImproTemcnt  Company,  all  turthec 
rights  of  the  subscriber  shall  cease  to  the  extent  of  such  default;  and,  for  all 
cash  actually  paid,  there  shall  be  requited  to  the  subscriber.  In  lieu  of  any  other 
Interest,  the  amount  paid  in  bonds  at  par.  Interest  adjusted  at  6  per  cent  from 
l8t  October,  1888." 

Hornick's  last  installment  was  paid  in  February,  1890;  Booge's 
last  installment  was  paid  in  January,  1890;  and  Peirce'a  last  in- 
stallment was  paid  in  November,  1890.  It  will  be  observed  that 
the  certificates  which  have  been  thus  described,  and  which  were 
given,  entitle  the  owners  to  receive  "railway  bonds,"  without  speci- 
fying the  class  of  bonds,  and  are  in  accordance  with  the  original 
circular. 

The  bill  averred  that: 

"When  your  orators  or  their  assignors  contributed  to  the  construction  fund 
as  aforesaid,  it  was  understood  and  agreed  by  and  between  them  and  the  Im- 
provement company  and  the  Manhattan  Trust  Comp;iny,  to  the  knowle.lge  of 
Francis  O.  French  and  Amos  T.  French,  that  the  bonds  of  the  Nebraska  and 
Western  Railway  Company,  when  Issued,  on  account  of  said  section  of  rail- 
way from  Covington  to  O'Neill,  and  the  stock  of  the  Improvement  company, 
when  Issued,  should,  to  the  amounts  specified  hi  the  subscription  receipts  and 
trust  certificates,  herehibefore  mentioned,  be  set  apart  and  reserved  In  trust  for 
delivery  to  your  orators  or  their  assignors  at  the  times  specified  In  said  receipts 
and  certificates  respectively;  and  said  Manhattan  Trust  Company  received  and 
held  all  the  stock  of  the  said  Improvement  eompnny  and  all  the  bonds  of  the 
Nebraska  Railway  Company  with  full  knowledge  of  the  trust,  interest,  and  first 
and  prior  Hen  thereon  in  favor  of  the  holders  of  said  certificates  for  said  stock 
and  bonds.  Including  complainants;  and  with  the  imderstandlng  and  agreement 
on  the  part  of  said  Manhattan  Trust  Company,  Improvement  company,  Nehnwka 
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Raflway  Company,  and  contrlbutora  to  said  construction  fund,  that  said  Man- 
hattan Trust  Company  would  receive  and  hold  said  bonds  and  stock  In  trust 
to  be  by  It  finally  delivered  to  the  holders  of  said  certificates  or  receipts.  In- 
cluding those  now  held  by  these  complainants,  under  and  in  discharge  and  satis- 
faction of  said  receipts  and  certificates  and  the  requirements  thereof,  and  the 
oral  and  written  agreements  relative  thereto  herein  alleged." 

To  John  Peirce  was  issued,  by  the  improvement  company,  a  cer- 
tificate that  he  was  entitled  to  receive  on  May  1,  1891,  or  as  soon 
thereafter  as  the  same  may  be  issued,  |18,500  first  mortgage  5  per 
cent  gold  bonds,  of  f  1,000  each,  of  the  Nebraska  &  Western  Rail- 
way Company,  due  1929,  according  to  the  terms  of  subscription  to 
said  improvement  company,  with  provisions  similar  to  those  in  the 
Garretson  certificate  in  regard  to  purchase  and  negotiability.  He 
received  a  similar  certificate  for  f  8,000  first  mortgage  bonds  of  the 
Nebraska  &  Western  Railway.  These  two  certificates  were  coun- 
tersigned and  registered  by  the  defendant  on  June  28, 1890.  Chase 
&  Taylor  received  from  the  improvement  company  a  similar  certifi- 
cate for  f2,500,  of  the  same  bonds,  countersigned  and  registered  on 
September  26,  1890.  Peirce  also  received  from  the  defendant  its 
certificate,  registered  with  the  improvement  company,  June  9,  1890, 
that  he  is  entitled  to  receive  on  October  1,  1893,  203^  shares  of  the 
improvement  company  stock,  which  are  deposited  with  and  stand 
in  the  name  of  the  defendant  trustee  under  an  agreement  of  October 
12,  1888.  He  received  from  the  defendant  its  similar  certificate 
that  he  was  entitled  to  receive  33  shares  of  the  improvement  com- 
pany stock.  Kearney  &  Howard  received  a  similar  certificate  regis- 
tered with  the  improvement  company  that  they  were  entitled  to 
2f  shares  of  its  stock,  which  certificate  was  assigned  to  Peirce, 
October  9,  1890,  and  assented  to  by  the  improvement  company. 
Peirce  also  received  from  the  improvement  company  a  certificate 
that  he  was  entitled  to  f40,000  in  a  total  proportion  of  f675,000, 
or  in  that  proportion  of  any  less  amount  earned  by  the  syndicate  of 
the  fall-paid  stock  of  said  company,  to  be  deposited  with  the  de- 
fendant, and  deliverable  after  October  1,  1893.  The  subscriptions 
nnder  which  these  Peirce  certificates  for  stock  only  of  the  improve- 
ment company  were  issued  are  not  set  forth  in  the  bill;  but  it  is 
alleged  that  there  was  an  agreement  of  October  12,  1888,  by  which 
all  tiie  stock  of  the  company  was,  when  issued,  delivered  to  the  ^e- 
f^idant  in  trust  for  the  subscribers,  with  a  voting  power  upon  said 
stock,  until  October  1,  1893,  reserved  to  certain  of  the  promoters. 

The  bill  alleges  that  on  August  19. 1896,  Chase  &  Taylor  assigned 
to*  R.  8.  Chase  all  their  rights  and  interests  in  said  certificates; 
and  that  on  February  15. 1890.  "said  Garretson,  Homick,  and  Booge 
assigned  their  said  certificates  to  a  partnership  composed  of  A.  8. 
Garretson,  James  E.  Booge,  John  Hornick.  D.  T.  Hedges,  and  Ed. 
Haakinson,  who  in  turn  at  once  pledged  the  same  with  the  Union 
Loan  &  Trust  Company,  assignor  of  said  E.  H.  Hubbard,  as  collat- 
eral security  for  an  indebtedness  greatly  in  excess  of  their  actual 
or  face  value,  which  indebtedness  is  due  and  unpaid,  and,  as 
assignee  for  the  benefit  of  creditors  of  said  Union  Loan  &  Trust 
Company,  said  Hubbard  has  become  invested  with  all  the  rights  of 
the  said  trust  company  in  the  premises."     The  bill  alleges  that  in 
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the  year  1890  an  agreement  was  effected  between  the  improvement 
company  and  the  trust  company,  through  the  procurement  or  aid 
of  F.  O.  French  and  Amos  T.  French,  by  which  certain  of  the  bonds, 
viz.  12,100,010,  issued  or  agreed  to  be  issued  to  the  improvement 
company  by  the  Nebraska  &  Western  Railway  Company,  were 
hypothecated  with  the  Manhattan  Trust  Ck>mpany,  to  secure  loans 
to  the  improvement  company  to  the  amount  of  f  1,050,000;  that 
subsequently,  in  the  same  year,  all  the  stock  of  the  said  railway 
company,  and  all  the  bonds  issued  by  said  company,  to  wit,  $2,583,- 
000,  were,  by  procurement  or  with  the  connivance  and  aid  of  the 
Messrs.  French,  hypothecated  with  the  trust  company  to  secure  a 
further  loan  to  the  improvement  company  of  |600,000;  and  that, 
pursuant  to  the  terms  of  the  said  agreement,  a  commission  of  5 
per  cent,  was  paid  to  underwriters  thereof,  who  had  agreed,  if  it 
were  necessary,  to  purchase  said  bonds  at  least  at  50  cents  on  the 
dollar,  and  a  further  commission  of  2^  per  cent,  to  P.  O.  French  and 
others  for  securing  the  underwriting  of  the  said  loan.  The  bill 
then  alleges  that,  when  said  hypothecations  were  made,  F.  O.  and  A. 
T.  French  and  the  Manhattan  Trust  Company  knew  tliat  complain- 
ants had  subscribed  to  said  construction  fund,  and  that  subscrip- 
tions had  been  made  thereto  in  Sioux  City  to  the  amount  of  J337,- 
500;  and  that  subscription  agreements  in  the  form  and  in  the  man- 
ner hereinbefore  set  forth  had  been  made  with  the  orators  and 
their  assignors,  who  had  paid  the  greater  part  of  their  said  subscrip- 
tions, and  that,  upon  payment  in  full,  such  subscribers  were  enti- 
tled to  receive  trust  certificates  for  stock  and  subscription  receipts 
for  bonds,  entitling  them  to  stock  of  the  improvement  company,  and 
to  said  first  mortgage  bonds  of  the  Nebraska  &  Western  Railway 
Company,  in  proportion  to  the  amounts  of  their  subscriptions,  as 
specified  in  their  subscription  agreements  respectively;  that  the 
said  bonds  so  hypothecated  embraced  the  entire  issue  of  Nebraska 
&  Western  bonds,  and  all  of  the  bonds  whichj  by  the  terms  of  the 
said  mortgage,  the  said  railroad  company  was  authorized  to  issue; 
that  the  said  Manhattan  Trust  Company,  with  full  knowledge  of 
such  alleged  facts,  and  that  said  hypothecations  rendered  impos- 
sible the  delivery  of  said  bonds  and  stock  in  compliance  with  said 
certificates,  nevertheless  accepted  and  effectuated  said  hypotheca- 
tions; that  all  said  bonds  and  stock  so  hypothecated  were,  during 
the  year  1890,  sold  pursuant  to  the  terms  of  said  hypothecations, 
and  passed  into  the  possession  and  ownership  of  many  persons 
unknown  to  the  complainants;  that  the  facts  of  such  hypotheca- 
tions were  never  disclosed  to  the  complainants,  but  were  fraudu- 
lently concealed  from  them  by  the  trust  company  and  F.  O.  and 
A-  T.  French,  and  were  not  learned  by  them  until  long  after  they 
had  been  hypothecated  and  sold,  as  aforesaid;  that  the  bonds  and 
stock  comprised  all  the  valuable  assets,  and  that  the  improvement 
company  became,  in  the  latter  part  of  1890,  hopelessly  insolvent, 
and  passed  into  the  hands  of  receivers,  and  that  neither  the  stocks 
nor  bonds  mentioned  or  designated  in  the  trust  certificates  and 
subscription  receipts  had  been  delivered  to  the  complainants  or 
either  of  them;  and  the  orators  or  their  assignors  did  not  know 
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nor  learn  of  the  frauds  and  wrongs  hereinbefore  alleged  until  after 
the  sale  of  the  stock  and  bonds  so  hypothecated  as  aforesaid. 

The  complainants  thereupon  pray  that  it  be  decreed  (1)  that  the 
first  mortgage  bonds  of  the  Nebraska  &  Western  Railway  Company 
issued  on  account  of  the  construction  of  the  section  of  railway  from 
Covington  to  O'Neill  were  subject  to  a  lien  in  behalf  of  the  com- 
plainants and  the  other  subscribers  to  the  said  construction  fund 
who  were  contributors  thereto,  and  that  such  contributors  became 
owners  as  equitable  assignees  of  said  bonds  and  stock,  as  the  same 
were  issued,  to  the  extent  and  in  the  proportion  specified  in  their 
subscription  receipts  respectively;  (2)  that  the  said  agreements 
be  rescinded  and  canceled,  and  the  defendant  account  to  the  com- 
plainants for  the  moneys  paid  in  by  them  on  account  of  their  sub- 
scriptions; or  if  it  shall  appear  that  a  rescission  and  cancellation 
of  said  agreements  cannot  be  had,  or  ou^ht  not  to  be  decreed,  then 
that  the  defendant  account  to  the  complainants  and  other  contrib- 
ators  for  and  concerning  said  bonds  and  stock  so  hypothecated  and 
sold  as  aforesaid,  to  which  the  complainants  and  such  other  oontrib- 
otors  are  entitled. 

The  defendant's  first  point  is  that  so  cause  of  action  is  shown  in 
favor  of  the  complainant  Hubbard,  and  that  the  bill  is  therefore 
demurrable  generally.  It  is  true  that  the  addition  of  a  party  who 
has  no  interest  in  the  suit,  and  who  is  not  a  necessary  or  proper 
party  on  the  record,  can  be  taken  advantage  of  by  a  general  demur- 
rer, for  want  of  equity.  Hodge  t.  Bailroad,  1  Dill.  104,  Fed  Gas. 
Ko;  6,561.  Such  an  addition  of  parties  is,  however,  curable  by 
amendment.  House  v.  Mullen,  22  Wall.  42;  Heath  v.  Railway 
Co.,  8  Blatchf.  347,  Fed.  Gas.  No.  6,306.  Hubbard  was  a  proper 
party  plaintiff,  inasmuch  as  he  had  become  the  pledgee  of  the 
certiftcates,  and  had  an  equitable  interest  in  them.  He  did  not 
have  the  absolute  title  to  these  choses  in  action,  and  had  only  a 
special  property  in  them,  for  the  title  of  the  pledgors  had  apparently 
not  been  devested,  and  there  is  no  averment  of  their  insolvency  or 
inability  to  pay  the  debt  for  which  the  certificates  were  a  security. 
They  were  therefore  also  proper  and  necessary  parties  to  the  bill; 
for  where  the  assignment  of  a  chose  in  action  'Is  not  absolute  and 
unconditional,  or  the  extent  or  validity  of  the  assignment  is  dis- 
puted or  denied,  or  there  are  remaining  rights  or  liabilities  of  the 
assignor  which  may  be  affected  by  the  decree,  he  is  not  only  a 
proper,  but  a  necessary,  party."  Story,  Eq.  PI.  §  153;  Montague 
V.  Lobdell,  11  Gush.  111.  This  demurrable  defect  for  want  of 
parties  was  not  apparently  cared  for  by  the  pleader;  for,  if  it  had 
been,  he  woald  have  demurred  specially,  and  would  have  pointed 
oat  the  proper  parties,  for  the  purposes  of  an  amendment.  1 
Daniell,  Oh.  PI.  &  Prac.  287.  The  bill  is,  however,  apparently  de- 
fective in  this  regard,  upon  its  face;  and  the  defect  ought  to  be 
cured  by  an  amendment,  which  can  be  directed  at  the  instance  of 
the  court,  even  on  appeal.     Lewis  v.  Darling,  16  How.  1. 

The  title  of  Hubbard  is  said  to  be  incurably  defective,  because  the 
consent  of  the  improvement  company  was  not  obtained  to  the  assign- 
ment to  t&e  Oarretson  partnership.     The  certificates  declared  that 
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they  were  negotiable  only  by  transfer  upon  the  books  of  the  com- 
pany, and  with  the  assent  of  the  company  first  obtained  thereto.  It 
has  been  held  that  when  the  rules  of  a  corporation  provided  that  a 
transfer  of  the  shares  of  its  stock  should  not  be  valid  in  law  or  in 
equity  unless  approved  by  the  company,  such  a  provision  was  a 
condition  precedent  to  a  valid  title  (Walburn  v.  Ingilby,  1  Mylne  & 
K.  61);  but  the  provision  in  the  certificate  did  not  prevent  the  vest- 
ing of  a  complete  equitable  title  in  the  assignee  by  an  absolute  and 
unconditional  assignment,  and  such  a  title  is  sufficient  for  the  re- 
quirements of  the  courts  of  equity  in  this  country  (Story,  Eq.  PL, 
supra;  Trecothick  v.  Austin,  4  Mason,  16,  Fed.  Cas.  No.  14,164). 

The  question  whether  the  bill  makes  out  a  case  for  relief  is  one 
of  importance.  The  circular  and  the  certificates  which  were  to  be 
given  to  Garretson  and  others  stated  that  the  subscribers  were  to 
receive  railway  bonds,  but  did  not  say  of  which  road,  whether  of  one 
of  the  three  sections,  or  of  the  consolidated  "Pacific  Short  Line." 
The  complainants  would  have  apparently  had  no  adequate  cause  of 
complaint,  unless  they  could  show  that  some  new  or  modified  agree- 
ment existed  which  entitled  them  to  the  bonds  as  they  were  actually 
issued  upon  a  completed  piece  of  road,  and  which  made  the  defendant, 
as  a  party  to  the  new  agreement,  a  bailee  of  these  bonds  for  their 
benefit  The  allegations  of  the  bill,  in  regard  to  this  new  agree- 
ment, are  vague  as  to  Ihe  time  when  it  was  made,  silent  as  to  a 
new  consideration,  and  were  evidently  intended  to  state  an  agree- 
ment in  very  general  terms;  but  they  aver  that  there  was  an  under- 
standing and  agreement  by  the  defendant  that  the  bonds  of  the  Ne- 
braska Railway,  when  issued,  on  account  of  the  Covington-O'Neill 
section,  should  be  set  apart  and  reserved  for  delivery  to  the  certificate 
holders  at  the  time  specified  in  the  certificates,  and  that  the  defend- 
ant received  and  held  all  the  bonds  with  knowledge  that  they  were 
the  bonds  thus  set  apart,  and  with  the  agreement  that  it  would  re- 
ceive and  would  hold  them  in  trust  for  the  certificate  holders.  It 
thus  appears  that,  whereas  the  original  agreement  simply  provided  for 
the  delivery  of  bonds  within  two  years  from  its  date,  meanwhUe,  the 
improvement  company  having  the  right  to  use  them  as  it  pleased,  the 
new  agreement  provided  that  the  Nebraska  bonds  were,  as  soon  as 
issued,  to  be  set  apart  for  the  certificate  holders,  and  that,  when 
they  were  received  by  the  defendant,  they  were  received  with  the 
knowledge  and  upon  the  agreement  that  they  were  to  be  held  upon 
this  trust.  Whethw"  the  bonds  were  hypothecated  simultaneously 
with  their  delivery  to  the  defendant,  or  after  they  had  been  received 
upon  this  agreement,  does  not  appear;  but  it  does  appear  that, 
whenever  received,  such  reception  was  with  full  knowledge  of  the 
obligation  to  hold  th«n  for  the  certificate  holders.  The  effect  of 
this  modification  apparently  was  that,  when  the  certificates  of  Gar- 
retson and  his  associates  said  that  they  were  entitled  to  "Railway 
bonds,"  the  modification  said  that  the  bonds  were  to  be  those  of  the 
Nebraska  Railway.  Moreover,  it  appears  that  Peirce  and  Chase 
actually  received  from  the  improvement  company  certificates  for 
Nebraska  Railway  bonds,  which  were  countersigned  and  registered 
by  the  defendant  in  June  and  September,  1890,  so  that  the  modified 
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agreement  did  not  apparently  rest  in  an  nnexecnted  promise.  These 
Bvaments  say,  not  however,  with  a  commendable  definitenees,  tliat 
ttie  defendant  bad,  at  the  time  when  the  bonds  upon  the  completed 
section  of  tlie  Nebraska  road  were  hypothecated,  agreed  to  hold  them 
as  a  custodian  for  the  cCTtiflcate  holders,  and  that  it  recdved  the 
bonds  with  full  knowledge  of  its  own  relation  to  them,  but  that  it 
disregarded  its  duties  as  a  trustee.  It  cannot  be  said  upon  de- 
murrer that  the  averments  of  the  bill  do  not  state  a  cause  of  action 
which  entitled  the  complainants  to  relief. 

The  next  cause  of  demurrer  is  that  the  causes  of  action  are  stale, 
and  that  so  long  a  time  elapsed  before  the  hapnening  of  the  matters 
alleged  that  it  would  be  contrary  to  equity  to  take  cognizance  thereof. 
It  is  averred  that  the  improvement  company  became  in  the  latter 
part  of  1890  hopelessly  insolvent,  and  went  into  the  hands  of  re- 
ceivers, and  the  defendant  sold  all  the  hypothecated  bonds  and  stock 
daring  the  year  iSDO.  The  complainants  were  entitled  to  receive 
the  bonds  in  May,  1891.  The  bill  was  verified  August  24,  1896.  It 
is  averred  in  the  most  general  terms  that  the  hypothecation  was 
fraudulently  concealed  from  the  complainants,  and  that  they  did  not 
learn  of  the  wrongs  alleged  untU  after  the  sale,  and  in  another  part 
of  the  bill,  until  long  after  the  sale  of  the  bonds  and  stock.  The 
bill  does  not  seek  to  set  aside  the  foreclosure,  but  to  have  the  de- 
fendant account  for  their  proportion  of  the  avails  of  the  bonds  and 
stock.  The  defense  of  staleness  is  not  the  defense  that  a  lapse  of 
time  has  taken  place  since  the  cause  of  action  accrued,  which  has 
created  a  bar  analogous  or  akin  to  the  bar  created  by  the  statute 
of  limitations.  ''Laches  is  not,  like  limitation,  a  mere  matter  of 
time,  but  principally  a  question  of  the  inequity  of  permitting  a  claim 
to  be  enforced"  (GaUiher  v.  Cadwell,  145  U.  8.  368,  12  Sup.  Ct.  873); 
and,  when  this  inequity  exists,  a  court  of  equity  will  refuse  relief, 
although  the  time  which  has  elapsed  since  the  alleged  injury  is 
less  than  that  which  is  made  a  bar  bv  the  statute  of  limita- 
tions (Alsop  v.  Riker,  155  U.  S.  448,  15  Sup.  Ct,  162).  This  inequity 
often  arises  from  the  changed  value  of  the  property  during  the  time 
which  has  elapsed  since  the  date  of  the  transactions  which  are  the 
subject  of  the  suit,  or  from  the  changed  relation  of  the  parties  to 
the  property,  as  when  a  sale  has  taken  place,  and  new  rights  have 
arisen.  This  class  of  cases  frequently  appears  in  the  later  volumes 
of  reports  of  the  supreme  court,  some  of  which  are  cited  in  Gtelliher 
V.  Cadwell,  su^Ha.  rniis  case  is  not  one  of  the  class  where  the  value 
of  the  property  has  risen  greatly  while  the  complainant  slumbered, 
or  where  new  rights  have  arisen.  Examples  of  the  latter  state  of 
facts  are  found  in  Harw6od  v.  Railroad  Co.,  17  Wall.  78,  which  was 
brought  to  upset  a  decree  of  foreclosure  of  a  railroad,  five  years  after 
it  was  entered,  'hmder  which  new  rights  and  interests  must  necessarily 
have  arisen";  and  in  Foster  v.  Railroad  Co.,  146  U.  S.  88, 13  Sup.  Ct.  28, 
which  was  also  to  set  aside  a  forei:losure  of  a  railroad  under  a  mort- 
gage, 10  years  after  the  date  of  the  decree.  In  a  bill  to  obtain  relief 
from  an  alleged,  but  concealed  and  recently  discovered,  fraud,  it  was 
always  held  that  there  must  be  distinct  averments  as  to  the  time  of 
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the  discovery  of  the  fraud,  how  the  knowledge  was  obtained,  why 
it  was  not  obtained  earlier,  and  as  to  the  diligence  previously  used 
in  the  investigation  of  the  fraudulent  transaction,  so  "that  a  court  could 
discover  from  the  bill  itself  whether  the  cwnplainant  had  not  lost 
his  rights  by  his  negligence.  Stearns  v.  Page,  7  How.  819.  It  there- 
fore naturally  resulted  that  ''a  defense  grounded  upon  the  staleness 
of  the  claim  asserted  may  be  miade  by  demurrer."  Lansdale  v. 
Smith,  1(M)  U.  S.  391,  1  Sup.  Ct.  350. 

The  defendant,  in  discussing  the  recognized  extent  of  the  power 
of  a  court  of  equity  to  dismiss  a  bill  for  insufficiently  excused  laches, 
cites  particularly  Hardt  v.  Heidweyer,  152  U.  S.  547,  14  Sup.  Ct.  671, 
where,  upon  a  demurrer  to  a  bill  in  equity,  brought  for  the  purpose 
of  compelling  fraudulently  preferred  creditors  of  a  partnerahip  to 
account  to  the  general  creditors  for  all  the  property  which  came  into 
their  hands  by  virtue  of  the  alleged  inequitable  transactions  with  the 
partnership,  the  bill,  which  was  brought  five  years  after  the  transfers 
were  made,  was  dismissed  absolutely,  upon  tiie  ground  that  it  "mast 
be  held  deficient  in  not  showing  how  knowledge  of  the  wrongs  com- 
plained of  was  obtained  by  the  plaintiffs,"  and  why  they  did  not 
previously  ascertain  the  same  facts.  The  case  was  tiiat  of  an  in- 
active creditor,  who  sought  to  make  a  preferred  creditor  account  for 
the  property  which  he  received,  and  to  account  for  it  at- its  true 
market  value,  and  not  at  the  amount  which  was  realized  from  it; 
and  the  excuse  for  tuaction  was  simply  a  reliance  upon  the  repres^ita- 
tions  of  the  preferred  creditor  that  the  transiictions  were  not  fraud- 
ulent. If  this  was  the  only  excuse  that  the  complainants  had,  the 
court  deemed  it  unnecessary  to  spend  more  time  in  the  litigation. 

It  has  frequently  been  pointed  out  that  each  case  of  laches  depends 
upon  its  own  circumstances,  and  that  no  inflexible  rule  can  be  es- 
tablished in  regard  to  the  length  of  time  which  shall  be  held  to 
constitute  undue  delay,  or  in  regard  to  the  vigilance  which  shall  be  re- 
quired. In  the  case  at  bar  the  defendant  is  alleged  to  have  entered 
into  the  relation  of  a  trustee  for  the  complainants,  and  to  have  dis- 
posed of  the  property  for  its  own  benefit.  The  bill  showed  an  un- 
seemly delay,  and  a  sufficient  excuse  for  the  complainants'  inaction 
was  necessary.  The  pleader  recognized  this  necessity,  but  averred 
in  the  most  general  terms  that  they  were  ignorant,  and  that  the  de- 
fendant concealed  the  hypothecation, — ^general  averments,  which 
have  always  been  held  to  be  insufficient.  Steams  v.  Page,  1  Story, 
204,  Fed.  Cas.  No.  13,.S39;  Wood  v.  Carpenter,  101  U.  S.  13.t;  Feli-  t. 
Patrick,  145  U.  S.  317,  12  Sup.  Ot  862;  Hardt  v.  Heidweyer,  sopra. 
The  bill  is  plainly  demurrable,  but  the  question  is,  shall  it  be  dis- 
niisstnl,  or  shall  the  complainants  be  permitted  to  attempt  to  remedy 
it?  If  th(!  bill  was  of  the  inequitable  class  already  mentioned,  as, 
for  example,  if  it  was  an  attempt  to  upset  established  titles  to  prop- 
erty, it  should  be  dismissed;  but,  as  the  bill  presents  itself  upon 
its  face,  we  prefer  to  follow  the  example  of  Judge  Story,  in  Steams  v. 
Page,  supra,  who  held  that  the  court  "had  a  right  to  require,  before 
the  bill  is  entertained,  that  a  clear  case  should  be  made  out,  upon 
the  very  face  of  the  bill,  calling  for  its  interposition,  and  showing 
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that  the  parties  in  interest  have  been  guilty  of  no  negligence  or  un- 
dae  delay  in  not  applying  for  relief  at  an  earlier  period,"  but  granted 
leare  for  an  amendment. 

We  have  said  nothing  in  regard  to  the  stock  of  Peirce,  which  was 
not  to  be  delivered  until  1893,  because  the  bonds  were  in  1890  the 
only  thing  of  value  which  is  the  subject  of  the  suit.  Where  a  cir- 
cuit court  dismissed  a  bill  gen»>ally  upon  demurrer,  and  the  supreme 
court,  upon  appeal,  was  ot  opinion  that  the  bill  was  demurrable,  but 
amendable,  it  reversed  the  decree,  and  remanded  the  case,  with  di- 
rections  to  allow  the  complainants  to  amend  their  bill.  House  v. 
Mullen,  22  WalL  42.  Let  ttie  decree  be  reversed,  without  costs  of 
this  court,  and  the  case  be  remanded  to  the  circuit  court,  with  di- 
rections to  allow  the  complainants  to  amend  their  bill  in  conformity 
with  this  opinion,  or,  if  they  fail  to  do  this  in  a  reasonable  time, 
to  dismiss  it,  with  costs. 


SANDERS  y.  PECK  et  aL 

(Clrcnlt  Gonrt  of  Appeals,  Seventh  Circuit,  May  2,  1808.) 

No.  SM. 

1.  PErtfCIPAI,  AHD  AflKHT— UlfAUTHORIZKD   SaLK  BY  AGENT— RaTIPIOATIOW. 

WTiere  the  owner  of  property  which  has  been  sold  without  authority  by  one 
aBsmnlBg  to  act  as  his  agent  enters  into  negotiations  with  such  assumed 
agent,  without  reservation,  for  a  settlement,  on  the  basis  thart:  the  latter  is 
accountable  for  the  price  received  for  such  property,  he  thereby  ratlfles  the 
sale,  and  cannot  afterwards  withdraw  such  ratiflcatlon,  and  claim  the  property 
from  the  purchasers. 

&  JubOMBNT— CONOLUSITBHESS— FBRSOHS  BouND. 

One  for  whose  benefit  certain  petitioners  in  a  suit  In  equity  prosecuted 
their  claims,  being  represented  therein  by'  his  authorized  attorney,  is  bound 
by  the  decree  therein,  unless  set  aside  by  direct  proceedings  therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

W.  A.  Poster,  for  appellant. 

James  L.  High,  Henry  W.  Booth,  and  D.  T.  Corbin,  for  appellees. 

Before  WOODS,  JENKINS,  and  SHOWALTEK,  Circuit  Judges. 

■WOODS,  Circuit  Judge.  The  bill  in  this  case  was  brought  by 
Joshua  C.  Sanders,  the  appellant,  against  Ferdinand  W.  Peck,  Wil- 
liam B.  Page,  Harvey  W.  Booth,  and  David  T.  Corbin,  to  set  aside 
a  sale  of  22  bonds,  of  fl,000  each,  executed  by  the  Riverside  Im- 
provement Company.  The  sale  was  made  on  September  10,  1890, 
by  Corbin,  as  agent  of  the  owners,  to  Peck,  who  was  represented 
in  the  transaction  by  Page  and  Booth,  and  the  bill  charges  a  con- 
spiracy of  the  defendants  to  cheat  and  defraud  Sanders  out  of  bis 
interest  in  the  bonds,  and  in  certain  decrees  in  which  the  bonds, 
excepting  two,  had  been  merged.  The  appellees  answered,  deny- 
ing all  fraud,  averring  a  purchase  in  good  faith  through  Corbin. 
who,  as  agent  and  attorney  of  the  owners  of  the  boncU,  it  is  al- 
leged, bad  full  authority  to  make  the  sale,  and  setting  up  certain 
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otdere  and  decrees  of  the  circuit  court  of  Cook  county,  111.,  In  the 
case  of  Peck  against  Chicago  &  Great  Western  Railroad  Land  Com- 
pany and  others,  as  an  adjudication  of  Peck's  title  as  against  the 
title  asserted  by  Sanders. 

It  is  not  found  necessary  to  rehearse  the  numerous  facts  inci- 
dent to  this  litigation.  A  few  propositions  are  controlling.  That 
Corbin  had  no  authority  to  sell  the  two  bonds  which  had  belonged 
to  Hendrickson  is  clear,  and  the  preponderance  of  the  evidence 
seems  to  ns  to  be  that  the  sale  made  of  the  other  bonds  was  un- 
authorized, and  that,  haring  been  notified  of  the  appellant's  own- 
ership and  of  his  denial  of  Corbin's  authority  before  the  purchase 
money  was  paid,  Peck  and  his  agents  proceeded  at  their  peril  in 
an  effort  to  consummate  the  sale  by  paying  the  price  to  Corbin  and 
by  taking  assignments  of  the  decrees,  which,  though  obtained  in 
the  names  of  Ver  Nooy  and  Temple,  belonged  to  the  appellant. 
But,  though  unauthorized,  we  are  of  opinion  that  Sanders  ratified 
the  sale  by  his  subsequent  conduct,  when,  with  full  knowledge  of 
the  circumstances,  he  entered  into  negotiations  with  Corbin  for  a 
settlement  of  the  account  between  them  on  the  basis  that  the  sale 
was  valid,  and  that  Corbin  was  accountable  to  him  for  the  price 
received  for  the  bonds  or  decrees.  In  that  negotiation,  which  waa 
entered  upon  without  any  reservation  of  a  right  to  repudiate  the 
sale  if  a  settlement  should  not  be  effected,  a  sum  was  agreed  up- 
on as  proper  compensation  to  Corbin  for  making  the  sale,  and  the 
difference  between  them  which  prevented  an  adjustment  was  in 
respect  to  a  matter  in  no  way  connected  with  the  sale  of  the  bonds. 
This  unreserved  assertion  of  ownership  of  the  proceeds  amounted 
to  recognition  of  the  validity  of  the  sale.  A  ratification  once  fair- 
ly made,  it  was  not  revocaljle.  If  it  be  said  that  this  ratification 
did  not  extend  to  the  Hendrickson  bonds,  of  which  Sanders  was  not 
then  the  owner,  he  is  nevertheless  in  no  better  position,  in  re- 
spect of  those  bonds,  because  of  his  failure  for  more  than  a  year 
after  acquiring  Hendrickson's  title  to  question  the  sale. 

In  respect  to  the  Ver  Nooy  and  Temple  bonds,  we  are  of  opinion 
that  the  decrees  and  orders  of  court  in  the  Peck  foreclosure  suit 
constitute  an  estoppel  against  Sanders  to  deny  Peck's  title.  The 
petitions  brought  in  that  case  in  the  names  of  Ver  Nooy  and  Tem- 
ple, respectively,  were  brought  at  the  instance  of  Sanders,  and 
were  prosecuted  by  his  attorney,  Corbin,  for  his  benefit.  Decrees 
were  rendered  whereby,  through  the  petitioners,  his  right  to  share 
in  the  proceeds  of  the  sale  was  established.  After  the  rendition 
of  the  decrees  there  was  a  reference  to  a  master,  who,  acting  with- 
in the  scope  of  his  authority,  reported  that  the  decrees  in  favor 
of  Ver  Nooy  and  Temple  had  been  assigned  to  Peck,  and  in  pur- 
suance of  that  report  a  final  decree  was  entered  giving  to  Peck 
what  otherwise  would  have  been  awarded  to  Ver  Nooy  and  Temple 
for  the  appellant.  In  contemplation  of  law,  the  appellant  was  a 
party  to  the  proceedings  and  decree,  represented  by  his  attor- 
ney, Corbin,  of  whose  unrevoked  authority  in  the  premises  there  is 
and  can  be  no  question,  and,  if  the  decree  so  rendered  is  not  to  be 
regarded  as  having  been  consented  to  by  the  appellant,  it  is  at 
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least  binding  upon  him  until  set  aside,  as  of  course  it  might  be 
on  proof  of  fraud.  See  Freem.  Judgm.  §§  174,  175;  Cheney  v. 
Patton,  134  111.  422,  25  N.  E.  792;  Id.,  144  111.  373,  34  N.  E.  416; 
Prentiss  t.  Holbrook,  2  Mich.  372;  Louis  v.  Brown  Tp.,  109  U.  S. 
162,  3  Sup.  Ct.  92. 

If  anything  is  due  the  appellant  from  Corbin,  it  should  be  re- 
covered in  an  action  or  suit  against  him  alone,  not  upon  this  bill 
for  conspiracy  against  the  appellees  jointly.  The  decree  below  is 
affirmed. 


KEW  YORK  LIFE  IXS.  CO.  t.  McMASTEK. 

(Circuit  Court  of  Appeals,  Elgbtb  Circuit    March  21. 1898.) 

No.  976. 

Spbcific  Performanck—Fbaud— Mistake. 

A  contract  may  be  reformed  In  equity  where  a  parol  agreement  Tras  made 
which  failed  of  embodiment  In  the  subsequent  written  contract  through  the 
fraud  of  one,  or  the  mistake  of  both,  of  the  parties  to  It;  bat  such  agree- 
ment, and  the  frand  or  the  mistake,  mtist  be  clearly  proven  before  any  such 
relief  can  be  granted. 

IHSOBAWCK— PUKLIMINART  NEGOTIATIONS— CONSIDBRATIOH. 

Where  an  insarance  company.  In  preliminary  negotiations,  agreed  with  an 
applicant,  when  he  signed  the  application,  to  Insure  him  for  a  longer  time 
than  was  subsequently  fixed  by  the  policy,  the  oral  agreement  -is  not  btad- 
Ing,  since  nothing  was  paid  In  consideration  thereof,  and  the  applicant  was 
at  liberty  to  reject  the  policy  before  payment  of  the  premium.  Customary 
negotiations  for  insurance  do  not  constitute  a  contract,  where  there  Is  no 
intention  to  contract  otherwise  than  by  policies  made  and  delivered  upon 
payment  of  the  premiums. 

Same— Reformation  of  Contract— Estoppei,. 

Where  It  Is  sought,  on  the  plea  of  fraud,  to  reform  a  policy  so  as  to  give 
It  the  legal  effect  claimed  under  an  oral  agreement  made  In  preliminary  nego- 
tiations, the  Insurance  company  Is  not  estopped  from  denying  that  the  actual 
contract  was  the  oral  agreement,  unless  there  was  on  its  part  a  willful  In- 
tent to  deceive,  or  such  gross  negligence  as  Is  tantamount  thereto.  Involv- 
ing some  moral  turpitude  or  breach  of  duty. 

Bame— Acceptance  of  Policies— KNOwtEDQE  of  Contents. 

An  applicant  for  Insurance,  who  accepts  policies,  the  provisions  of  which 
are  plain,  clear,  and  free  from  all  ambiguity,  is  chargeable  with  knowledge 
of  the  terms  and  legal  effect  of  these  contracts.  It  Is  his  duty  to  rend  and 
know  the  contents  of  the  policies  before  accepting  them,  and,  where  he  fails 
to  do  so,  he  is  estopped  from  denying  knowledge  thereof,  unless  he  proves 
that  be  was  dissuaded  from  reading  the  policies  by  some  trick  or  fraud  of 
the  other  party. 

Rbformation  of  Contracts — Mistake. 

The  mistake  which  will  warrant  the  reformation  of  a  contract  must  be 
made  In  common  by  the  parties  to  it  A  court  of  equity  may  not  reform 
a  written  agreement,  on  the  grcund  of  mistake,  so  as  to  Impose  on  one  of 
the  iMirtles  obligations  which  he  did  not  Intend  to  assume. 

Written  Contracts— Paroi,  Negotiations. 

No  representation,  promise,  or  agreement  made,  .or  opinion  expressed.  In 
the  previous  parol  negotiations,  as  to  the  terms  or  legal  effect  of  the  re- 
sulting written  agreement,  can  be  permitted  to  prevail,  either  at  law  or  in 
equity,  over  the  plain  provisions  and  Just  interpretation  of  the  contract,  In 
the  absence  of  some  artifice  which  concealed  Its  terms,  and  prevented  the 
complainant  from  reading  It. 
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1^  Lira  Imburancb— Rbfobmation  of  Pouot. 

An  application  for  Ufe  Insurance  waa  signed  December  12,  1893,  when  the 
agent  told  the  applicant  that  one  premimn  would  carry  his  policy  13  months. 
The  agent  wrote  on  the  application,  "Please  date  policy  same  as  appUea- 
tlon."  The  policy  was  dated  December  18th,  and  required  payment  of  pre- 
miums December  12th,  annually,  with  a  provision  for  1  month  of  grace.  The 
first  premium  was  paid  and  policy  delivered  December  26th.  December  IS, 
1894,  a  collector  called  for  the  second  premium,  and  was  told  that  Insated 
did  not  Intend  to  keep  up  the  Insurance,  but  that,  if  he  decided  to  do  so,  be 
would  pay  the  premium  within  the  month  of  grace.  He  did  not  pay,  and 
never  objected  to,  or  complahied  of,  the  policy  or  Its  terms.  He  died  Jan- 
nary  18,  1895;  and  a  bill  was  filed  to  so  reform  the  policy  as  to  advance 
the  term  of  insurance  6  days,  making  it  mn  13  months  from  December  18. 
1893,  and  so  cover  the  death  on  January  18,  18i)5.  BM,  that  the  relief 
must  be  denied.  In  the  absence  of  proof  that  through  the  fraud  of  one,  or 
the  mistake  of  both,  of  the  parties,  the  policy  failed  to  embody  the  pre- 
liminary parol  agreement,  or  that  the  agreement  was  on  a  valuable  con- 
sideration. 

Appeal  from  the  Circnit  CJonrt  of  the  United  States  for  the  North- 
em  District  of  Iowa. 

This  is  an  appeal  from  a  decree  which  so  reformed  five  poUcieB  of  Ufe  Insur- 
ance as  to  advance  the  term  of  Insurance  described  In  them  six  days,  and  which 
In  this  way  made  them  cover  a  death  which  occurred  on  the  sixth  day  after 
the  policies  had  expired  by  their  terms.  Each  of  the  policies  was  dated  on  De- 
cember 18,  1893.  By  each,  the  New  York  Life  Insurance  Company,  the  appel- 
lant, insured  the  life  of  Frank  E.  McMaster  in  the  sum  of  $1,000,  for  the  benefit 
of  his  executors,  administrators,  and  assigns,  in  consideration  of  his  written 
application,  -"and  in  further  consideration  of  the  sum  of  twenty-one  dollars  and 
— —  cents,  to  be  paid  in  advance,  and  of  the  payment  of  a  like  sum  on  the 
twelfth  day  of  December  in  every  year  thereafter  during  the  continuance  of 
this  policy."  Each  policy  contained  these  stipulations:  "If  any  premium  is 
not  thus  paid  on  or  before  the  day  when  doe,  then  (except  as  h^ein  oUierwise 
provided)  this  policy  shall  become  void,  and  all  payments  previously  made  shall 
remain  the  property  of  the  company.  After  this  policy  shall  have  been  in 
force  three  months,  a  grace  of  one  month  will  be  allowed  in  payment  of  subse- 
quent premiums,  subject  to  an  Interest  charge  of  five  per  cent,  per  annum  for 
the  number  of  days  during  which  the  premium  remains  due  and  unpaid.  Dur- 
ing the  said  month  of  grace  the  unpaid  premium,  with  the  Interest  as  above, 
remains  an  indebtedness  due  the  company;  and.  in  the  event  of  death  during 
said  month,  this  hidebtedncss  will  be  deducted  from  the  amount  of  Insurance." 
Each  policy  was  Issued  upon  a  written  application,  which  was  dated  on  De- 
cember 12,  1893.  The  policies  were  delivered  to  McMaster,  and  the  first  pi«- 
miums  were  paid,  on  December  20,  1808.  He  never  paid  the  premiums  due  on 
December  12,  1894,  and  he  died  on  January  18,  18(^,  on  the  sixth  day  after 
.  the  policies  had  expired.  Fred  A.  MCMastor,  the  administrator  of  the  estate 
of  the  deceased,  and  the  appellee  in  this  case,  exhibited  his  bill  in  the  court  be- 
low to  so  reform  these  policies  that  their  tenns  of  Insurance  should  commence 
on  December  18,  1893,  and  should  expire  at  midnight  on  January  18,  1895,  after 
the  death  of  the  Insured.  In  his  bill  he  set  forth  two  grounds  for  the  relief 
which  he  sought:  (1)  That,  after  the  Insured  had  signed  his  applications  for 
these  policies,  the  agent  of  the  insurance  company  wrote  into  them,  without  his 
knowledge,  the  words,  "Please  date  policy  same  as  application,"  and  the  com- 
pany made  the  annual  premiums  due  on  December  12th  In  each  year,  when 
they  would  have  boon  due  on  December  18th  if  those  words  had  not  been  in- 
serted In  the  applications;  and  (2)  that  the  contract  for  the  hisurance  was  that 
the  insured  should  have  policies  of  the  kind  which  he  received,  which  should 
remain  in  force  l.S  mouths  from  the  time  when  the  first  annual  premimus  were 
paid,  without  further  payments,  and  that  the  policies  actually  delivered  remained 
bi  force  only  12  months  and  17  days  after  theh*  delivery.  The  answer  denied 
the  averments  of  the  bill,  and  these  facts  were  established  by  the  evidence:  In 
order  to  induce  the  Insured  to  make  his  applications  for  the  policies,  the  aolto- 


Digitized  by 


Google 


KEW    YORK    LIFE    INS.  CO.  V.   M'MASTER.  65 

hor  of  the  compaDy  told  him  that  Its  policies  gave  hlni  18  months  of  insurance 
for  the  first  annual  premium,  and  In  answer  to  this  direct  question,  "Did  you, 
or  did  you  not,  agree  for  the  company  that  they  would  furnish  him  a  policy 
that  would  be  good  for  thirteen  months,  and  that,  in  order  to  secure  the  thirteen 
months  of  Insurance,  all  that  he  had  to  do  was  to  pay  one  premium?"  be  an- 
swered, "Yes,  sir;  I  stated  to  Mr.  McMaster  that  the  one  premium  he  paid  car- 
ried his  policy  for  full  thirteen  months."  McMaster  signed  the  applications 
for  the  policies  at  the  time  of  this  conversation,  on  December  12,  ISyS,  but  he 
did  not  pay  any  premiums  until  December  26.  1893;  and  there  Is  no  evidence 
that,  at  any  time  before  the  poBcIes  were  delivered,  on  December  26,  1893,  he 
ever  agreed  to  take  the  hisoranee,  or  to  pay  any  oC  the  premiums.  After  the 
applieatlons  were  signed,  the  agent '  wlio  procured  them  wrote  Into  them  the 
words,  "Please  date  policy  same  as  application."  for  the  pui-pose  of  securing' a 
boons  or  extra  commission  which  tlie  company  allowed  its  agents  on  December 
business.  In  November,  18&4,  written  notices  were  sent  to  the  Insured  by  the 
/Company  that  his  second  premium  on  each  policy  would  be  due  on  December 
12,  1894.  On  December  11  or  12, 1894,  a  collector  called  on  blm  for  his  second 
annool  premiums,  and  asked  him  to  pay  them.  He  replied  that  he  did  not 
Intend  to  keep  the  insurance  in  force,  and  did  not  care  to  pay  the  premiums. 
The  collector  told  hlra  that  he  had  30  days  of  grace  in  which  to  make  the  pay- 
ments, and  told  him  when  the  days  of  grace  would  expire.  He  answered  that, 
if  he  decided  to  keep  any  of  the  Insurance,  he  would  come  to  the  office  and  pay 
the  premiums  before  that  date.  He  did  not  come,  and  he  never  objected  to, 
or  complained  of,  the  policies  or  their  terms.  Upon  this  record  the  decree  which 
Is  challenged  by  this  appeal  was  rendered. 

W.  E.  Odell,  for  appellant 
F.  E.  Gill,  for  appellee. 

Before  SANBORN  and  THAYER,  CSrcult  Jadges,  and  PHILIPS, 
Digtrict  Judge. 

SANBORN,  Circuit  Jndge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

In  form,  this  is  a  suit  in  equity  to  reform  written  contracts.  In 
fact,  it  is  a  bald  attempt  to  supersede  written  agreements  with  the 
parol  negotiations  which  preceded  and  induced  them.  It  is  con- 
tended that  the  insurance  company  agreed  in  the  preliminary  nego- 
tiations that  it  "would  issue  policies  which  would  insure  the  life  of 
the  deceased  for  13  months,  in  consideration  of  the  payment  of  the 
first  annual  premiums,  and  that,  either  by  mutual  mistake  or  by 
the  fraud  of  the  company,  policies  were  issued  which  insured  his 
life  for  only  12  months  and  17  days,  in  consideration  of  those  pre- 
miums. A  contract  may  be  reformed  in  equity  where  a  preliminary 
parol  agreement  is  made,  which  fails  of  embodiment  in  the  subse- 
quent written  contract  through  the  fraud  of  one,  or  the  mistake  of 
both,  of  the  parties  to  it.  But  the  oral  agreement  and  the  fraud  or 
the  mutual  mistake  must  be  clearly  proved  before  any  such  relief 
can  be  granted.  The  chief  diflBculty  with  this  case  is  that  neither 
the  oral  agreement  nor  the  fraud  nor  the  mutual  mistake  are  estab- 
lished by  Bxe  evidence.  It  is  an  indispensable  requisite  of  a  binding 
agreement  that  it  should  have  a  good  or  a  valuable  consideration. 
If  the  insurance  company  agreed  with  the  deceased  when  he  signed 
his  applications  that  it  would  issue  policies  which  would  insure  his 
life  for  1.3  months,  in  consideration  of  the  payment  of  the  first  an- 
nual premiums,  there  was  no  consideration  for  that  agreement,  be- 
cause McMaster  neither  paid  nor  agreed  to  pay  anything  for  this 
87F.-6 
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prelimiuary  promise.  He  merely  signed  applications  for  policies, 
and,  until  be  received  them  and  paid  his  premiams  upon  them,  he 
was  at  perfect  liberty  to  reject  the  insurance  and  to  refuse  the  poli- 
cies. Before  these  policies  were  delivered,  on  December  26, 1893,  no 
suit  could  have  been  maintained  against  him  for  the  premiums,  or 
for  a  specific  performance  of  any  agreement  to  take  any  insurance 
or  to  accept  any  policies,  because  he  had  never  made  any  such  agree- 
ment, and  had  never  promised  to  pay  any  premiums.  Nor  could 
he  have  maintained  an  action  against  the  insurance  company  upon 
its  agreement  to  issue  policies  that  should  give  him  insurance  for 
13  months,  because  that  agreement  was  without  consideration  and 
void.  There  were,  as  is  customary  in  life  insurance  cases,  negotia- 
tions, but  no  contract,  and  no  intention  to  contract,  otherwise  than 
by  policies  made  and  delivered  upon  the  simultaneous  payment  of 
the  premiums;  and  the  agreement  upon  which  the  appellee  counts 
was  nothing  more  than  a  representation  or  promise,  without  con- 
sideration, as  to  what  would  happen  in  the  future.  Society  v.  Mc- 
Elroy,  49  U.  S.  App.  548,  28  C.  C.  A.  365.  and  83  Fed.  631,  638; 
Kendall's  Adm'r  v.  Insurance  Co.,  10  U.  S.  App.  256,  263,  2  0.  C.  A. 
459,  461,  and  51  Fed.  689,  691;  Heiman  v.  Insurance  Co.,  17  Minn. 
153,  157  (Gil.  127);  Markey  v.  Insurance  Co.,  103  Mass.  78;  Hoyt 
V.  Insurance  Co.,  98  Mass.  539,  543;  Markey  v.  Insurance  Co.,  118 
Mass.  178,  194;  1  May,  Ins.  (3d  Ed.)  §  56. 

Nor  is  there  any  proof  of  fraud  in  this  record.  The  fraud  upon 
which  reliance  is  placed  here  is  pleaded  as  the  basis  of  an  estoppel. 
The  claim  is  that  the  insurance  company  is  estopped  from  denying 
that  the  actual  contracts  were  the  oral  agreement  for  insurance  for 
13  months  from  December  26,  1893,  and  that  the  written  contracts 
should  be  so  reformed  as  to  have  this  legal  effect,  because  the  solici- 
tor promised  that  such  would  be  the  agreements.  But  a  willful  in- 
tent to  deceive,  or  socb  gross  negligence  as  is  tantamount  thereto, 
is  an  essential  elepient  of  such  an  estoppel.  There  must  be  either 
some  moral  turpitude  or  some  breach  of  duty.  Bank  v.  Farwell, 
19  U.  S.  App.  256,  262,  265,  7  C.  C.  A.  391,  394,  396,  and  58  Fed.  633, 
636,  639;  Henshaw  t.  Bissell,  18  Wall.  255,  271.  The  deceit  of  its 
victim,  and  consequent  damage,  are  essential  elements  of  actionable 
fraud.  If  the  acts  of  this  insurance  company  did  not  deceive  the 
insured,  or  if  he  was  not  induced  thereby  to  change  his  position  to 
his  damage,  no  fraud  which  will  warrant  relief  was  perpetrated 
upon  him.  Before  any  cause  of  action  for  a  reformation  or  avoid- 
ance of  these  policies  can  be  maintained  on  the  ground  of  fraud, 
convincing  proof  must  be  furnished  that  by  some  trick,  artifice,  or 
deceit  of  the  compajiy,  the  insured  was  induced  to  accept  his  poli- 
cies, and  to  pay  his  first  premiums,  in  the  belief  that  they  insured 
his  life  for  13  months  from  December  26, 1893.  But  he  received  the 
policies  on  that  day,  and  he  retained  them  in  his  possession  until  he 
died,  on  January  18,  1895.  Their  provisions  are  plain,  clear,  and 
free  from  all  ambiguity  and  doubt.  They  stipulate  that  the  com- 
pany insures  his  life  for  12  months  and  17  days  from  December  26, 
1803,  only,  and  that  at  the  end  of  that  time  they  shall  become  void 
unless  the  second  annual  premiums  are  paid.     He  could  not  have 


Digitized  by 


Google 


NEW    YORK    UFE    1N8.  CO.  V.   M'MASTER.  G7 

bwu  deceived  as  to  the  tei-nis  or  legal  effect  of  these  contracts,  if 
he  read  them.  It  was  his  duty  to  read  and  know  the  contents  of 
the  policies  when  he  accepted  them.  It  is  troe  that  the  evidence 
is  that  he  did  not  read  them,  but  the  legal  effect  of  his  acceptance 
is  the  same  as  if  he  had  read  them.  He  had  the  opportunitj  to  read 
and  to  learn  their  contents,  and,  if  he  did  not,  it  was  his  own  gross 
negligence,  and  no  act  of  the  insurance  company  or  its  agent  that 
concealed  them  and  misled  him  as  to  their  effect.  The  statement 
of  the  agent  14  days  before  the  deceased  received  the  policies  that 
they  would  insure  him  for  13  months  from  the  payment  of  the  first 
premiums  was  not  a  statement  of  an  existing  fact.  It  was  not  cal- 
culated to  impose  upon  him,  or  to  prevent  him  from  reading  his 
policies,  and  learning  for  himself  whether  this  promise  had  been 
kept  or  broken.  It  was  not  a  fraudulent  representation,  because 
fraud  can  never  be  predicated  of  a  promise  or  a  prophecy.  Rail- 
way Co.  V.  Barnes,  27  IT.  8.  App.  421.  12  C.  C.  A.  48,  and  64  Fed. 
80;  Sawyer  v.  Prickett,  19  Wall.  146, 163;  Kerr,  Fraud  &  M.  (Bump's 
.American  Notes)  85,  note  3.  Neither  the  company  nor  its  agent, 
therefore,  made  any  representation  or  promise,  or  used  any  artifice 
or  deceit,  to  prevent  the  insured  from  learning  the  terms  of  his  poli- 
cies. Their  contents  were  not  concealed.  They  were  not  misrep- 
resented. The  deceased  must  accordingly  be  conclusively  pre- 
sumed to  have  known  their  tenns  when  he  accepted  them.  If  one 
can  read  his  contract,  his  failure  to  do  so  is  such  gross  negligence 
that  it  conclusively  estops  him  from  denying  knowledge  of  its  con- 
tents, unless  he  was  dissuaded  from  reading  it  by  some  trick,  arti- 
fice, or  fraud  of  the  other  party  to  the  agreement.  Railway  Co.  v. 
Belliwith,  65  U.  S.  App.  113,  28  C.  C.  A.  358,  and  88  Fed.  437,  440. 
Contracts  for  insurance  are  no  exceptions  to  this  rule.  Morrison 
V.  Insurance  Co.,  69  Tex.  353,  ,359,  6  8.  W.  605;  Quinlan  v.  Insurance 
Co.,  133  N.  Y.  356,  365,  31  N.  E.  31;  Wilcox  v.  Insurance  Co.,  85 
Wis.  193,  55  N.  W.  188;  Fuller  v.  Insurance  Co.,  36  Wis.  599,  604; 
Herbst  v.  Lowe,  65  Wis.  316,  26  N.  W.  751;  Hankins  v.  Insurance 
Co.,  70  Wis.  1,  2,  35  N.  W.  34;  Herndon  v.  Triple  Alliance,  45 
Mo.  App.  426,  432;  Palmer  v.  Insurance  Co.,  31  Mo.  App.  467, 
472;  Insurance  Co.  v.  Yates,  28  Grat.  585,  593;  Ryan  v.  Insur- 
ance Co.,  41  Conn.  168,  172;  Barrett  v.  Insurance  Co.,  7  Cush.  175, 
181;  Holmes  v.  Insurance  Co.,  10  Mete.  (Mass.)  211,  216;  Insurance 
I'o.  V.  Swank,  12  Ins.  Law.  J.  625,  627;  Insurance  Co.  v.  Hodgkins, 
<6  Me.  109, 112;  Insurance  Co.  v.  Neiberger,  74  Mo.  167, 173;  Beach, 
Ins.  (1805)  §  414,  and  cases  cited.  The  legal  conclusion  that  the 
insured  knew  the  terms  of  his  policies,  because  he  had  an  oppor- 
tunity to  know  them,  and  it  was  his  duty  to  do  so,  is  in  accordance 
with  the  actual  fact.  The  proof  is  clear  and  indisputable  that  be- 
fore December  13,  1894,  he  was  notified  that  his  8el;ond  anntel  pre- 
miums fell  due  on  December  12,  1894,  and  that  his  policies  would 
expire  on  January  12, 1895.  unless  he  paid  them,  and  that  he  replied 
that  he  did  not  intend  to  keep  the  insurance  in  force,  and  did  not 
care  to  pay  them.  This  record  therefore  presents  no  evidence  that 
the  insurance  company  or  its  agent  made  any  representation  of 
which  fraud  can  be  predicated,  and  it  presents  no  evidence  that  the 
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insured  was  deceived  into  taking  his  policies  by  anj  misrepresenta- 
tion of  the  company  or  its  agent. 

The  case  is  equally  barren  of  evidence  of  a  mistake  in  drafting  the 
policies.  The  mistake  which  will  warrant  the  reformation  of  a  con- 
tract must  be  a  mutual  mistake.  A  court  of  equity  may  not  reform 
a  written  agreement,  on  the  ground  of  mistake,  so  as  to  impose  on  one 
of  its  parties  obligations  which  he  did  not  intend  to  assume  when  he 
made  it  Insurance  Co.  v.  Henderson,  32  II.  S.  App.  536,  546, 16  C.  C. 
A.  390, 394,  and  69  Fed.  762, 767.  It  is  conceded  by  counsel  for  appellee 
that  the  act  of  the  solicitor  of  the  insurance  company  in  directing  the 
policies  to  be  dated  on  the  same  day  as  the  applications  was  the  act 
of  the  company.  The  agent  of  the  company,  and  the  company  itself, 
therefore,  intoided^  to  noake  the  term  of  insurance  in  these  policies 
exactly  what  it  wais  made  by  their  terms,  and  there  was  no  mistake 
on  their  part  in  drafting  and  delivering  the  contracts.  The  result  of 
a  careful  examination  of  the  record  is  that  there  was  no  binding,  l^al 
agreement  before  the  policies  were  delivered,  no  fraud  which  induced 
the  insured  to  accept  (bem,  and  no  mutual  mistake  in  drafting  or  de- 
livering them;  and  the  policies  cannot  be  reformed  on  any  of  these 
grounds. 

It  is  strenuously  insisted,  however,  that  the  statement  of  the  so- 
licitor of  the  company  that  its  policies  would  give  insurance  for  13 
months,  in  consideration  of  the  payment  of  the  first  annual  premiums, 
was  a  construction  of  the  terms  of  the  policies  which  the  company  is 
estopped  from  denying,  in  the  absence  of  fraud  and  mistake,  and  that 
the  appellee  is  entitled  to  recover  the  indemnity  promised,  on  this 
ground,  whether  he  is  entitled  to  a  reformation  of  the  policies  or  not. 
The  case  of  Insurance  Ca  v.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct. 
87,  is  cited  and  relied  upon  in  support  of  this  proposition.  In  that 
case  the  agent  of  the  insurance  company  wrote  the  answers  of  the  ap- 
plicant to  the  questicMis  propounded  in  his  application.  One  of  those 
questions  was,  "Has  the  said  party  [the  applicant]  any  other  insurance 
on  his  life?"  When  the  agent  asked  this  question,  the  applicant  told 
him  that  he  had  certain  certificates  of  membership  in  certain  co- 
operative societies,  which  he  named,  and  that  he  did  not  know  whether 
they  would  be  considered  insurance  or  not.  The  agent  told  him 
emphatically  that  he  did  not  consider  that  insurance,  and  that  the 
proper  answer  to  the  question  was  "No;"  and  he  thereupon  wrote  the 
answer,  "No  other,"  into  the  application,  and  the  applicant  signed  it. 
The  company  undertook  to  defend  an  action  on  the  policy  on  the 
ground  that  this  answer  was  false,  because  the  applicant  had  in- 
surance in  the  co-operative  societies;  and  the  supreme  court  held  that 
inasmuch  as  the  agent  of  the  company,  after  hearing  all  the  facts,  dic- 
tated and  wrote  the  answer,  the  company  was  estopped  from  claim- 
ing thj#  it  was  false.  Indeed,  it  is  well  settled  that  an  insurance  com- 
pany is  estopped  from  defending  against  a  loss  on  the  ground  that 
the  policy  is  avoided  by  a  false  answer  in  the  application,  where  the 
insured  told  the  agent  the  truth,  and  the  latter  wrote  the  falsehood 
into  the  application  himself.  The  false  statement  then  becomes  the 
statement  of  the  company,  and  not  of  the  insured,  and  it  may  not 
plead  its  own  wrong,  to  forfeit  its  policy.     Laclede  Mfg.  Co.  v.  Hart- 
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ford  In&  C5o.,  19  U.  S.  App.  510,  521,  9  C,  C.  A.  1,  and  60  Fed.  351; 
Insurance  Co.  v.  Robison,  19  U.  8.  App.  266,  7  C.  C.  A.  444,  and  58 
Fed.  723;  Insurance  Co.  v.  Russell,  40  U.  S.  App.  530,  563,  23  0.  O. 
A.  43,  54,  and  77  Fed.  94,  106;  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222,  23S;  Insurance  Co.  t.  Mahone,  21  Wall.  152;  luBuranoe  Co.  t. 
f^owden,  12  U.  S.  App.  704,  7  C.  C.  A.  264,  and  58  Fed.  342;  Kauaal 
V,  Association,  31  Minn.  17,  21,  16  N.  W.  430;  Dietz  v.  Insurance  Co., 
31  W,  Va.  851,  8  8.  E.  616.  This  rule,  however,  is  very  far  from  the 
{Nropoeition  that  an  opinion  expressed,  or  a  promise  or  agreement 
made,  in  the  previous  parol  negotiations,  to  the  efFect  that  the  sub- 
sequent written  contract  which  results  from  them  will  have  a  cer- 
tain legal  effect,  must  prevail  over  the  plain  terms  and  right  con- 
struction of  the  actual,  written  agreement,  which  is  subsequently 
made  and  accepted.  The  former  statement  is  based  on  existing  facts, 
completely  disclosed,  while  the  latter  is  a  mere  opinion  or  promise  as 
to  what  the  future  will  bring  forth.  The  former  is  the  statement 
of  the  effect  of  known  and  existing  conditions,  which,  if  false  and 
iojnrions,  is  fraudulent,  while  the  latter  is  a  mere  promise  or  prophecy, 
which  cannot  be  fraudulent,  even  if  it  is  a  mistake.  The  latter  prop- 
omtion  is  the  converse  of  the  established  rule  that  written  contracts 
shall  prevail  over  the  previous  oral  negotiations  from  which  they  re- 
sult. NevertJieless,  it  has  a  familiar  sound.  It  has  been  repeatedly 
presented  to,  and  has  repeatedly  received  the  condemnation  of,  this 
and  other  courts.  In  Laclede  Mfg.  Co.  v.  Hartford  Ina  Co.,  19  U. 
S.  App.  510,  513,  520,  9  C.  C.  A.  1,  3,  8,  and  60  Fed.  351,  353,  358, 
the  agent  oi  the  insurance  company  told  tbe  insured,  in  the  previous 
preliminary  negotiations,  that  the  policy  upon  seven  boilers,  which 
be  was  soliciting  him  to  take,  would  certainly  cover  any  additional 
boilers  which  the  insured  might  subsequently  acquire,  provided  only 
seven  were  in  operation  at  a  time.  Tte  insured  took  the  policy  in 
reliance  upon  this  representation.  After  he  had  obtained  it,  he  ac- 
quired additional  boilers,  one  of  which  exploded  while  only  seven  were 
in  operation.  He  brought  an  action  upon  the  policy  for  the  exfdosion, 
but  it  failed.     This  court  declared: 

"That  the  opinion  that  Elckbcff  [the  agent]  expressed,  or,  If  it  could  be  so 
called,  the  promise  that  he  made,  before  the  poUoy  was  Issued,  that  It  wotdd 
coTer  all  after-acqubed  boUera,  when  but  seven  were  In  use,  was  merged  In  the 
written  contract  evidenced  by  the  policy,  and  was  not  available  to  the  plaintiff 
in  this  action,  either  as  a  representatlou,  an  agreement,  or  an  estoppel." 

In  Insurance  Co.  v.  Henderson,  32  U.  S.  App.  536,  540,  548,  547,  16 
a  C.  A.  390,  391,  393,  395,  and  69  Fed.  762,  764,  766,  768,  the  agent 
of  the  insurance  company  informed  the  insured,  in  the  previous  parol 
negotiations  which  led  to  the  contract,  that  the  policy  he  would  re- 
ceive would  cover  his  death  by  assassination.  The  policy  subse- 
quently delivered  excepted  from  the  risks  against  which  it  insured 
"intentional  injuries  inflicted  by  the  insured  or  any  other  person." 
The  insured  was  shot  from  ambush.  A  suit  was  brought  to  reform 
the  policy  so  as  to  cover  the  risk  which  the  solicitor  had  assured  the 
deceased  would  be  covered  by  the  policy.  But  this  court  directed  the 
dismissal  of  the  lall,  and  held  that: 
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"When  the  rtska  Intended  to  be  insnred  a^^alnst  are  deariy  described  In  tbe 
policy,  and  the  insured  has  a  full  and  fair  oi>portunit7  to  read  the  instrument, 
tbe  company  will  not  be  bound  by  representations  made  by  Its  agent,  in  good 
faith,  that  the  policy  covers  risks  that  are  not  In  fact  within  Its  proYlslons." 

In  Thompson  t.  Insurance  Co.,  104  U.  S.  252,  ^9,  the  policy  pro- 
vided that  it  should  be  Toid  on  the  nonpayment  of  the  note  taJcen 
for  the  premium;  and  the  supreme  court  held  that  a  plea  that  a  parol 
agreement  was  made,  at  the  time  of  the  giving  and  accepting  of  the 
note  and  policy,  that  the  policy  should  not  become  void  for  Sie  non- 
payment of  the  note,  bilt  should  only  be  voidable  at  the  election  of 
the  company,  was  bad.  Mr.  Justice  Bradley,  in  delivering  the  opin- 
ion of  the  court,  said : 

"An  insurance  company  may  waive  a  forfeiture,  or  may  agree  not  to  enforce 
a  forfeiture;  but  a  parol  agreement,  made  at  the  time  of  issuing  a  policy,  con- 
tradicting the  terms  of  tbe  policy  Itself,  like  any  other  parol  agreement  incon- 
sistent with  a  written  instrument  made  contemporary  therewith.  Is  void,  and 
cannot  be  set  up  to  contradict  the  writing." 

In  Insurance  Co.  v.  Mowry,  96  U.  S.  544,  547,  the  policy  provided 
that  it  should  be  void  and  wholly  forfeited  if  the  premiums  were  not 
punctually  paid.  The  agent  who  procured  the  policy  agreed  with  the 
insured  that  the  company  should  give  notice  when  the  premiums  fell 
due,  but  this  agreement  was  not  contained  in  the  policy.  The  com- 
pany failed  to  give  the  notice,  and  the  insured  failed  to  pay  the 
premium.  The  agreement  of  the  agent  before  the  policy  Issued  was 
claimed  to  be  an  estoppel  of  the  company  against  insisting  upon  the 
forfeiture  of  the  policy.  Mr.  Justice  Field,  in  delivering  the  opinion 
of  tbe  court,  said:    . 

"AH  prevloos  verbal  arrangements  were  merged  in  the  written  agreement  The 
understanding  of  ttie  parties  as  to  the  amount  of  the  insurance,  the  conditions 
upon  which  It  should  be  payable,  and  the  premium  to  be  paid,  was  there  express- 
ed, for  the  very  purpose  of  avoiding  any  controversy  or  question  respecting 
them.  *  *  •  An  estoppel  cannot  arise  from  a  promise  as  to  future  action 
with  respect  to  a  right  to  lie  acqoired  upon  an  agreement  not  yet  made.  •  •  • 
The  doctrine  has  no  place  for  application  when  the  statement  relates  to  rights 
depending  upon  contracts  yet  to  be  made,  to  which  the  person  complaining  is 
to  be  a  party.  He  lias  it  in  his  power,  in  such  cases,  to  guard  in  advance  against 
any  consequences  of  a  subsequent  change  of  intention  and  conduct  by  the  person 
with  whom  he  is  dealing.  For  compliance  with  arrangements  respecting  future 
transactions,  parties  must  provide  by  stipulations  hi  their  agreements  when  re- 
duced to  writing.  Tbe  doctrine,  carried  to  the  extent  for  which  the  assured 
contends  in  this  case,  would  subvert  the  salutary  rule  that  tbe  written  contract 
must  prevail  over  previous  verbal  arrangements,  and  open  the  door  to  all  the  evils 
which  that  rule  was  intended  to  prevent.  White  v.  Ashton,  61  N.  Y.  280; 
Blgelow.  Estop.  437,  441;  White  v.  Walker,  31  111.  422;  Faxton  v.  Faxon,  28 
Mich.  159." 

In  Assurance  Co.  v.  Norwood,  57  Kan.  610,  611,  613,  615,  617,  618, 
47  Pac.  529,  532,  the  agent  of  the  insurance  company  agreed  with  the 
insured,  in  the  preliminary  negotiations,  that  they  should  be  per- 
mitted to  ci^'ry  137,500  additional  insurance,  and  promised  to  make 
out  the  policies  to  that  effect.  In  reliance  upon  this  agreement  and 
promise,  the  insured  neglected  to  read  the  policies  when  they  were 
delivered.  They  were  for  $2,500  each,  permitted  only  132.500  con- 
current insurance,  and  provided  that  they  should  be  void  if  the  in* 
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Bored  procured  more  without  the  consent  of  the  companj.  The  in- 
sured obtained  |37,500  concurrent  insurance,  and  the  company  de- 
fended an  action  <mi  one  of  the  policies  on  the  ground  that  it  waa 
avoided  by  this  overinsurance.  The  insured  pleaded  the  previous 
oral  agreement  and  promise,  and  alleged  that  the  company  was 
thereby  estopped  from  making  this  defense.  The  supreme  court  of 
Kansas  held  that  the  plea  could  not  be  sustained,  and  that  there 
could  be  no  recovery  upon  the  policy.  In  Union  Nat.  Bank  v.  German 
Ins.  Co.,  18  C.  C.  A.  203,  71  Fed.  473,  the  circuit  court  of  appeals 
for  the  Seventh  circuit  came  to  a  like  conclusion.  In  Association  v. 
Kryder,  6  Ind.  App,  430,  435,  31  N.  E.  831,  the  solicitor  of  tlie  com- 
pany promised  the  insured  in  the  prior  parol  negotiations,  that  the 
poliqy  of  insurance  on  his  bam  and  its  contents  would  insure  his 
horses,  whether  they  were  in  or  out  of  the  barn.  The  horses  were 
killed  ^y  lightning  in  the  field  near  the  bam ;  and,  to  the  plea  that 
the  association  was  bound  by  the  construction  which  the  agent  gave 
to  the  policy,  the  court  answered: 

*Tbe  policy  was  read  by  the  appellee,  and  the  representation  was  not  of  any 
material  fact,  bat  of  a  qnestion  of  law,  relative  to  tbe  construction  of  the  contract. 
Tbe  appellee  bad  no  right  to  rely  npon  such  representation,  and  fraud  cannot  be 
predicated  upon  It"  Burt  v.  Bowles,  68  Ind.  1;  Clodfelter  v.  Hulett,  72  Ind. 
13T. 

In  Casualty  Co.  v.  Teter,  136  Ind.  672,  673,  676,  679,  36  N.  E.  283, 
the  agent  represented  to  the  insured  that  a  policy  of  insurance  against 
accidents  of  travel  as  a  passenger  on  a  public  conveyance,  which  he 
was  soliciting  him  to  take,  would  cover  accidental  injuries  which  he 
might  receive  while  he  was  caring  for  and  selling  a  load  of  horses 
which  he  was  about  to  transport  to  market  by  rail.  He  fell  from  a 
hayloft  in  a  livery  baru  while  caring  for  his  horses  in  a  market  town 
to  which  they  had  been  transported,  but  the  supreme  court  of  Indiana 
held  that  he  could  not  recover. 

It  is  useless  to  review  other  decisions.  This  proposition  is  founded 
in  reason,  and  sustained  by  the  authorities,  and  it  should  be  deemed 
to  be  the  settled  law  of  tbe  land:  No  representation,  promise,  or 
agreement  made,  or  opinion  expressed,  in  the  previous  parol  negotia- 
tions as  to  the  terms  or  legal  effect  of  the  resulting  written  agree- 
ment, can  be  permitted  to  prevail,  either  at  law  or  in  equity,  over  the 
plain  provisions  and  just  interpretation  of  the  contract,  in  the  ab- 
sence of  some  artifice  or  fraud  which  concealed  its  terms,  and  pre- 
vented the  complainant  from  reading  it.  Laclede  Mfg.  Co.  v.  Hart- 
ford IDB.  Co.,  19  U,  S.  App.  510,  513,  520.  9  C.  C.  A.  1,  3,  8,  and  60 
Fed-  351,  353,  358;  Insurance  Co.  v.  Henderson,  32  U.  S.  App.  536, 
540,  543,  547, 16  O.  C.  A.  390,  391,  393,  395,  and  69  Fed.  762,  764,  766; 
Thompson  v.  Insurance  Co.,  104  U.  S.  252,  259;  Insurance  Co.  v. 
Mowry,  96  U.  S.  544,  547;  Assurance  Co.  v.  Norwood,  57  Kan.  610, 
611,  613,  47  Fac.  529,  530,  531,  532;  Association  v.  Kjyrdcr,  5  Ind. 
App.  430,  435,  31  N.  E.  851;  Union  Nat  Bank  v.  Gernsn  Ins.  Co., 
18  C.  C.  A.  203,  71  Fed.  473;  Casualty  Co.  v.  Teter,  136  Ind.  672,  673, 
676,  679, 36  N.  E.  283;  Burt  v.  Bowles,  69  Ind.  1;  Clodfelter  y.  Hulett, 
72  Ind.  137;  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall.  276, 
290;  Insurance  Co.  v.  Lyman,  15  Wall.  664;  Pearson  v.  Carson,  69  Mo. 
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550;  Insurance  Co.  r.  Neiberger,  74  Mo.  167;  Lewis  t.  Insarance  Co., 
89  Conn.  100. 

Under  the  evidence  presented  in  this  record,  the  appellee  cannot  re> 
cover  upon  these  policies,  either  at  law  or  in  equity;  and  the  de- 
cree below  must  be  reversed,  and  the  case  mast  be  rananded  to  the 
court  below,  with  directions  to  dismiss  the  bill.     It  is  so  ordered. 


BOSWOBTH  et  al.  v.  CHICAGO,  M,  &  ST.  P.  BY.  OO.  et  aL» 

(Circuit  Conrt  of  Appeals,  Seventh  Circuit    February  2S,  188S.) 

Not.  442,  452,  463,  and  4S4. 

1.  Carrikhs  ov  Goods— Destruction  by  Firb— Dkmvbrt. 

A  railroad  operated  by  defendant  as  receiver,  being  without  yard  facili- 
ties or  switching  engines  at  its  terminus,  in  East  St.  Louis,  entered  into 
a  contract  with  a  terminal  company  having  yards  and  traclcs  and  con- 
necting with  St.  Louis,  by  which  such  company,  for  a  stipulated  charge, 
agreed  to  furnish  to  the  railroad  the  necessary  yard  room  and  track  facili- 
ties, and  the  necessary  switch  engines  and  yard  men  for  making  up  and 
breaking  up  its  freight  trains.  It  was  the  custom,  in  operating  under  this 
contract,  for  the  terminal  company  to  take  cars  of  freight  arriving,  and 
place  them  on  its  tracks,  where  they  remained  until  a  new  waybill  was 
furnished  to  It  by  the  defendant,  and  were  then  transferred  according  to 
Its  directions.  In  case  of  freight  consigned  to  St.  Louis,  It  was  the  custom 
of  defendant  to  notify  the  consignee  on  its  arrival,  and,  on  receipt  of  di- 
rections from  such  consignee,  to  Issue  the  waybill  to  the  terminal  com- 
pany, designating  the  point  of  delivery.  It  appeared  that  the  terminal 
company,  to  increase  its  transfer  business  across  the  river,  bad  offered 
to  dealers  in  barley  In  St  Louis  to  hold  upon  its  tracks  free  of  charge 
cars  received  by  it,  until  the  barley  should  be  sold,  but  It  did  not  appear 
that  defendant  knew  of  such  arrangement.  Certain  cars  loaded  with  bar- 
ley, the  shipments  being  induced  by  this  arrangement,  and  also  a  car, 
No.  1,004,  consigned  to  a  point  in  Alabama,  came  over  defendant's  road, 
and  were  taken  by  the  terminal  company,  and  placed  on  Its  tracks,  where 
it  usually  placed  defendant's  cars.  While  standing  upon  such  tracks, 
where  some  of  them  had  remained  for  several  days,  the  cars  were  de- 
stroyed by  fire  through  the  negligence  of  the  terminal  company.  No  way- 
bills  for  any  of  such  cars  had  been  issued  by  defendant.  Held,  that  as  to 
the  cars  loaded  with  barley  and  their  contents  defendant  was  not  liable. 
Woods,  J.,  holding  that,  under  the  arrangement  between  the  consignees  and 
-  the  terminal  company,  which,  in  the  absence  of  their  dissent,  was  binding 
on  the  shippers,  there  was  a  delivery  by  defendant  when  the  cars  came  into 
the  actual  possession  of  the  company.  Showalter,  J.,  concurring  on  the 
ground  that  the  taking  possession  of  the  cars  by  the  terminal  company 
with  knowledge  that  the  shipment  over  defendant's  line  had  been  com- 
pleted, and  that  they  were  to  be  moved  over  Its  tracks  to  some  point  of 
delivery  or  connection,  constituted  a  delivery  to  it  as  connecting  carrier. 
Jenkins,  J.,  dissenting  on  the  ground  that  there  was  no  delivery  by  defend- 
ant,  which  relieved  blm  of  liability  as  a  carrier,  until  shipping  directions 
had  been  given  to  the  terminal  company,  that  company  having  no  au- 
thority to  move  or  deliver  the  freight  until  the  receipt  of  such  directions, 
and  only  in  accordance  therewith.  As  to  car  1,004,  held,  that  there  was  no 
delivery/ and  defendant  was  liable  for  Its  loss.     Showalter,  J.,  dissenting. 

fL  Sahb— CairriKuoiTB  Carriaob. 

When  a  car  load  of  goods  Is  shipped  for  continuous  carriage  over  connect- 
ing lines,  the  initial  carrier  is  not  rdieved  of  responsibility  by  merely  deliv- 
ering possession  of  the  car  to  the  connecting  carriM',  but  his  liability  for  a 
loss  continues  until  he  has  also  delivered  8l4>PU]g  directions  to  the  latter. 
Showalter,  J.,  dissenting. 

"  >  Rehearing  denied  April  1,  1896. 
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Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

These  appeals  are  from  decrees  against  the  appellant,  C.  H.  Bosworth,  as  re- 
ceiver of  the  Chicago,  Peoria  &  St.  Louis  Railway  Company.  In  favor  of  Inter- 
Teners  in  the  case  of  the  Mercantile  Trust  Company  against  the  Chicago,  Peoria 
&  St.  liouis  Ballway  Company,  ■wherein  the  recelverwas  appointed,  for  damages 
cau!^  by  the  bnmlng  of  freight  cars  and  their  contents,  of  which  the  appellant 
is  alleged  to  hare  had  possession  as  a  common  carrier,  on  the  evening  of  Octo- 
ber 28,  1S94,  at  East  St.  Louis.  By  an  amendment  the  petitions  were  made  to 
charge  that,  while  the  cars  were  still  in  the  possession  of  the  receiver  at  BUist 
St.  Louis,  he  negligently  caused  and  permitted  them  to  be  placed  in  proximity 
to  a  wooden  warehouse  Oiled  with  baled  and  loose  hay,  which  was  exposed  to 
fire  from  passing  locomotives,  and  in  some  manner  caught  flre,  which,  com- 
mooicatlng  to  the  cars,  caused  the  damage  complained  of.  The  amounts  decreed 
to  be  paid  to  the  interveners,  respectively,  were:  To  the  Ohicago,  Milwaukee 
&  St.  Paul  Railway  Company,  $9,033.73;  to  Jacob  Ran,  $1,144.07;  to  the  Hunt- 
ting  Elevator  Company,  $2,600.95;  to  the  Carr,  Ryder  &  Engler  Company, 
$777.26;  and  to  others,  not  parties  here,  whose  decrees  it  has  t>een  agreed  sbtdl 
abide  the  result  of  these  appeals,  various  sums,  aggregating  nearly  $10,000.  The 
facts,  in  the  main,  were  agreed  upon;  and  the  controlling  question  is  whether 
the  cars  and  goods  at  the  time  of  destruction  were  in  the  possession  of  the 
receiver,  or  had  passed  into  the  possession  of  the  Terminal  Railroad  Assoclaticm 
of  St.  Louis,  which  owned  the  tracks  upon  which  the  cars  were  standing  when 
they  were  consumed.  It  appears  that,  not  having  adequate  yard  facilities  of 
its  own  at  East  St.  Lotils,  the  Ohicago,  Peoria  &  St.  Louis  Railway  Company 
on  August  1,  1892,  entered  into  an  agreement  with  the  terminal  railroad  asso- 
ciation for  the  use  of  its  tracks,  and,  either  by  acqulescrace  or  by  formal  stipu- 
lation, that  agreement  remained  in  force  between  the  terminal  association  and 
the  receiver.    Only  the  first,  fourth,  and  fifth  clauses  need  be  quoted: 

"It  is  agreed  that  the  party  of  the  first  part  [the  terminal  railroad  association] 
shall  furnish  the  necessary  yard  room  and  track  facilities  In  their  yards  in  East 
St  Louis,  IlllBois,  as  now  located,  and  the  necessary  switch  engines  and  yard 
men  to  do  the  switching  of  the  party  of  the  second  part  in  the  making  up  and 
breaking  up  of  an  freight  trains  that  depart  from  and  arrive  at  Blast  St.  Louis, 
and  to  furnish  storage  room  for  a  reasonable  number  of  cars  necessary  to  prop- 
erly take  care  of  and  handle  the  business  of  the  party  of  the  second  part,  not 
exceeding  one  hundred  and  fifty  (150)  cars  at  any  one  time;  and  the  charge 
for  the  facilities  and  the  work  above  named  shall  be  at  the  rate  of  fifty  (60) 
cents  per  loaded  car  In  and  out,  except  cars  on  which  the  party  of  the  first  part 
receives  a  bridge  txAl,  which  will  be  handled  free;  empty  cars  in  and  out  free." 
"Fourth.  All  cars  consigned  to  and  from  the  East  St.  Louis  freight  bouse  of 
the  party  <rf  the  second  part  to  be  switched  to  and  from  the  Wiggins  Transfer 
tracks  without  extra  charge.  Regular  swltcbhig  charges  and  rules  to  apply 
on  all  other  cars  to  and  from  connections;  the  party  of  the  first  part  to  be 
governed  In  making  its  collections  by  instructions  shown  on  billing  to  it  as 
to  who  should  pay.  In  the  absence  of  any  bistructions  the  switching  charges 
will  fcdiow  the  car.  Fifth.  The  party  of  the  first  part  to  furnish  track  room 
upon  which  the  engines  of  the  party  of  the  second  part  can  be  switched  and 
cared  for  and  turned  as  may  be  required;  the  care  of  such  engines  to  be  under 
the  supervision  of  the  party  of  the  first  part;  the  price  for  the  service  ren- 
dered to  be  agreed  upon  by  the  master  mechanic  of  the  party  of  the  first  part 
and  the  superintendent  of  motive  power  and  machinery  of  the  party  of  the  sec- 
ond part" 

"These  tracks  of  deposit,"  says  the  master's  report,  "were  not  exclusively 
used  by  the  C,  P.  &  St.  L.,  but  the  cars  seem  to  have  been  always  placed 
upon  them."  It  Is  apparent  from'  the  evidence,  however)  that  the  receiver 
had  no  voice  In  determining  where  a  car  should  be  placed,  or  with  what  care 
it  should  be  guarded. 

For  the  purpose  of  saving  the  labor  and  expense  of  making  proof,  the  parties 
stipulated  that  the  property  described  in  the  several  petitions  was  destroyed  as 
stated;  that  the  Carr,  Ryder  &  Engler  Company,  a  corporation,  on  October  20, 
1894,  delivered  the  property  described  tn  its  petition  to  the  Chicago,  Milwaukee 
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&  St.  Paul  Railway  Company  at  Dubuque,  Iowa,  loaded  in  car  No.  1,004  of  the 
Rock  Island  &  PeoHa  Railway  Company,  and  consigned  for  transportation  as 
per  Wll  of  ladlup:  to  the  May  &  Thomas  Hardware  Company,  Birmingtuim. 
Ala.,  by  way  of  East  St.  Louis,  111.;  that  the  Chicago,  Milwaul^ee  &  St.  Paul 
Railway  Company  was  the  owner  of  the  38  cars  deacrilied  In  its  petition;  that 
during  the  evening  of  Octol)er  28,  1894,  those  cars,  while  on  the  traclis  of  the 
Terminal  Railroad  Association  of  St.  Louis,  commonly  used  by  the  receiver 
under  the  agreement  lietween  that  association  and  the  Chicago,  Peoria  &  St. 
Louis  Railway  Company,  dated  August  1,  1892,  were  damaged  by  Are  to  the 
total  amount  of  $9,033.73;  that  the  cars  were  consigned  as  per  bills  of  lading 
and  waybills  Introduced  in  evidence;  that  Jacob  Itau,  of  Wyiioff,  Minn.,  at 
the  times  and  places  alleged  in  his  petition  delivered  to  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  two  car  loads  of  barley,  consigned  to  the  Ortb- 
wein  Grain  Company,  St.-  Louis,  Mo.,  by  way  of  East  St  Louis,  111.;  that 
receipts,  in  the  form  of  exhibits  attached  to  the  stipulutioo,  were  given  by  the 
railway  company  at  the  time  the  barley  was  received  for  transportation;  and 
tliat  when  destroyed  the  barley  belonged  to  the  petitioner,  and  was  of  the  value 
of  $1,144.07.  The  stipidation  in  respect  to  the  shipment  of  the  Huntting  Ele- 
vator Company  is  in  the  same  words,  except  that  the  cousiguue  named  is  the 
Teichmau  Commission  Company,  and  the  value  of  the  goods  destroyed  is  stated 
to  have  been  $2,050.95.  Like  stipulations  were  made  concerning  the  cases  of 
other  interveners,  from  whose  decrees  there  has  been  no  formal  appeal.  The 
agreement  was  afterwards  amended  by  striking  out  the  clause  In  respect  to  the 
ownership  of  the  barley  sliipped  by  the  several  petitioners,  except  Rau  and  one 
other,  whose  consignments  were  for  sale  on  commission. 

It  is  contended  by  the  appellant  that  the  destination  of  the  cars  consumed, 
except  five,  as  shown  by  the  waybills  and  receipts  or  copies  thereof  introduced 
in  evidence  by  the  interveners,  was  East  St.  Louis,  although  in  the  column 
under  the  head  of  "Marks  and  Consignees"  the  name  of  the  consignee,  and  the 
words  "St  Louis,  Missouri,"  appear.  Tlie  shipments  of  barley,  except  those 
for  sale  on  commission,  were  made  hi  pursuance  of  telegraphic  correspondence 
showing  offers  of  net  prices  by  the  brokers  or  commission  men  at  St  Louis, 
accepted  by  the  shippers;  and  it  is  contended  by  the  appellant  that  on  delivery 
of  the  grain  to  the  carrier  the  title  passed  to  the  consignees,  and  that  the  Inter- 
venere  have  no  right  of  action.  On  the  other  hand,  proof  was  offered  to  show 
that  delivery  at  St.  Louis  was  Intended  by  the  parties,  and  that  on  that  under- 
standing other  shipments  were  made  after  the  Are  in  lieu  of  those  destroyed. 
At  the  time  of  the  fire,  the  cars  destroyed,  together  with  others  which  were 
injured  and  afterwards  repaired,  had  been  on  the  tracks  of  the  terminal  associ- 
ation for  various  periods  of  time,— one  since  the  28th  day  of  Septeml)er  preced- 
ing,—and  of  those  received  in  October  there  arrived  on  the  10th,  1;  on  the 
16th,  1;  on  the  24th,  4;  on  the  25th,  IS;  on  the  26th,  12;  on  the  27th,  at 
7:55  a.  m.,  9;  at  0:44  p.  m.,  2;  and  on  the  28th,  at  0:55  a.  m.,  4;  at  1:45  p.  m., 
1;  and  at  2:57  p.  m..  car  1,004.  Of  the  aggregate  number  (54),  all  but  8  were 
cars  of  the  Chicago,  Milwaukee  &  St  Paul  Railway  Company. 

In  respect  to  the  manner  in  which  the  cars  brought  in  over  tlje  receiver's  road 
were  handled  and  disposed  of  by  the  employes  of  the  receiver  and  of  the  terminal 
association  under  their  agreement,  It  appears  that  after  an  incoming  train  had 
been  broken  up,  and  the  cars  placed  on  the  tracks  of  the  terminal  company, 
they  remained  there.  In  the  physical  control  of  that  company,  until  the  consignee, 
to  whom  the  receiver  was  accustomed  to  send  prompt  notice  of  the  arrival  of 
a  car  consigned  to  him,  should  indicate  the  particular  destination,  wliich  might 
be  on  the  east  or  west  side  of  the  river,  or  a  point  on  the  line  of  another  rail- 
road, whereuimn  tlie  receiver  would  make  out  and  deliver  to  the  terminal  com- 
pany a  new  waybill,  on  which  that  company  would  transfer  the  car  as  directed. 
It  appears  fm-ther  that  on  the  delivery  of  such  a  new  waybill,  and  not  sooner. 
It  was  the  custom  .of  the  receiver,  if  the  car  belonged  to  another  company,  to 
send  notice  to  tliat  company  that  the  car  had  been  delivered  to  the  terminal 
association;  it  being  the  custom  of  railroad  companies  in  that  way  to  keep  each 
other  advised  of  the  disirasltlon  and  whereabouts  of  their  respective  ears.  It 
satisfactorily  appears  furtlier  that  It  was  the  custom  of  brokers  and  buyers  at 
St.  Louis  to  leave  in  the  cirs,  until  sold,  certain  classes  of  goods,  and  particu- 
larly consignments  of  barley  received  upon  the  tracks  of  the  teiouiual  railroad 
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association,  whether  billed  to  fit  Louis  or  East  St  Louis;  the  mode  of  selUng 
goods  BO  held  being  by  samples  taken  on  the  arrivjil  of  ears  by  agents  of  the 
consignees  employed  to  visit  daily  the  yards  for  that  purpose.  It  further  ap- 
pears that  the  I'eceiver  at  the  bearing  before  the  master  made  a  statement  of 
facts  which  he  proposed  to  prove  by  some  of  the  consignees  of  the  barley  In 
question,  and  aslved  time  to  produce  the  witnesses,  and  that  In  order  to  avoid 
delay  it  was  agreed  by  the  interveners  that,  If  produced,  the  witnesses  would 
testify,  as  stated  by  counsel  for  the  receiver,  to  the  effect  following:  "'That  the 
terminal  railroad  association  personally  solicited  this  particular  barley  business, 
originating  on  the  Chicago,  Milwaukee  &  St  Paul  Railroad,  upon  which  this 
controversy  Is  pending;  that  these  solicitations  by  the  terminal  railroad  associ- 
ation wMB  made  to  all  barley  dealers  in  St.  Louis  to  whom  the  particular  con- 
signments of  barley  were  made  which  are  now  in  litigation;  that  the  terminal 
railroad  a^ociation,  as  an  Inducement  to  t>arley  dealers  and  shippei-s,  agreed  to 
hold  the  cars  on  their  tracks  at  Bast  St.  Louis,  and  offered  other  facilities  in 
and  about  their  yards  at  East  St.  Loiiis,  by  which  the  St.  Louis  Terminal  Kail- 
road  Association  succeeded  in  securing  the  business  of  all  the  shippers  (by  that 
term  I  mean  the  consignees  and  shippers),  except  the  business  of  the  John  Wall 
Commls^on  Ck>mpany,  whose  bushiess  was  being  handled  by  the  Wiggins  Ferry 
Company,  a  competing  line  with  the  St  Louis  Terminal  Railroad  Association, 
and  that  at  a  later  day  they  also  secured  the  business  of  this  last-named  firm; 
and  that  this  solicitation  was  made  in  the  interest  of  the  terminal  railroad  asso- 
ciation, for  the  express  purpose  of  having  the  business  sent  down  the  east  side 
of  the  Mississippi  river,  so  as  to  give  them  the  benefit  of  the  transportation 
across  the  river  at  East  St  Louis  to 'St  Louis,  in  competition  with  lines  west 
of  the  Mississippi  river." 

In  a  general  report  of  the  master  touching  all  the  cases,  It  is  said  "that  no 
notice  was  sent  to  the  owner,  shipper,  or  consignor  of  the  arrival  of  said  cars 
at  St.  Louis,  or  of  the  delivery  of  them  to  the  terminal  ralhoad";  and,  In  the 
qpecial  report  upon  the  case  of  Jacob  Rau,  it  is  said,  ccmcesnlng  his  cars,  that 
"no  notice  of  their  arrival  was  given  to  owner."  It  is  not  reported  that  the 
consignee  of  any  car  was  not  notified  by  the  receiver,  and  did  not  otherwise 
have  knowledge,  before  the  flre,  that  the  car  had  arrived,  and  was  upon  the 
terminal  tracks,  subject  to  bis  order.  On  the  contrary,  the  proof  is  that  the 
consignees  received  from  the  shippers  immediate  notice  by  mail  of  each  consign- 
ment, and  in  addition  received  a  sample  of  the  grain,  which,  according  to  the 
report,  the  shippers  were  accustomed  to  send  by  express.  Informed  in  this  way 
of  the  nnmber  and  contents  of  a  car  in  transit,  the  agent  of  the  consignee  in 
T^^ular  and  dally  attendance  in  the  yards  for  that  purpose  was  able  to  take, 
and,  there  behig  no  evidence  to  the  contrary,  presumably  did  take,  the  required 
sample  from  each  car  promptly  upon  arrival.  This  conclusion  Is  fortified  by  a  ' 
letter  of  the  Orthwein  Grape  Company  to  one  of  the  Interveners,  In  which  it 
is  said,  "Two  of  your  cars  Iglving  the  numbers]  arrived  this  afternoon,"  and  by 
the  testimony  of  Ban  to  the  efiFect  that  his  consignee  bad  possession  of  samples 
of  his  grain  taken  from  the  cars  on  the  day  of  their  arrival  at  East  St  Louis. 
The  proof.  In  addition  to  the  facts  stated,  being  that  notice  of  the  arrival  of 
cars  was  regularly  and  promptly  sent  to  the  consignees  by  the  employes  of  -the 
receiver,  the  fair  inference,  in  the  absence  of  contrary  evidence,  is  that  notices 
of  the  arrival  of  the  cars  in  question  were  sent,  and  were  duly  received  by  the 
consignees. 

Blnford  Wilson,  for  appellants. 
Barton  Hanson,  for  appellees. 

Before  WOODS,  JENKINS,  and  SHOWALTEB,  Circuit  Jndges. 

WOODS,  Cirenit  Judge  <after  making  the  foregoing  statement).  If 
the  facts  were  simply  tibat  under  the  agreement  of  1892,  and  in  ac- 
cordance with  the  custom  which  bad  grown  up,  cars  from  the  receiver's 
road  were  taken  by  the  terminal  association  and  placed  upon  its  tracks, 
and  permitted  to  remain  there  until  the  receiver,  at  the  request  of  the 
consignee,  should  naake  out  and  deliver  to  the  terminal  association 
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new  waybills  showing  a  particular  destination,  it  would  perhaps  be 
tme,  as  contended  in  behalf  of  the  interveners,-  that  the  responsibility 
of  the  receiver  for  the  cars,  with  their  contents,  which  were  destroyed, 
had  not  ceased,  because  the  waybills  under  which  they  could  have  been 
transferred  haid  not  been  made  out.  But,  besides  the  fact  of  the 
custom,  the  undisputed  evidence  is  that  shipments  of  barley  originating 
on  the  Chicago,  Milwaukee  &  St  Paul  Railroad,  induding  the  con- 
signments in  dispute,  were  made  to  or  by  way  of  East  St.  Louis  in 
order  that  the  cars  should  come  into  the  possession  of  that  association 
for  transfer  in  pursuance  of  an  understanding  amounting  to  an  agree- 
ment between  the  association  and  the  consignees  that  lie  association 
should  hold  the  cars  on  its  tracks,  and  afford  other  facilities  about 
its  yards  at  East  St.  Louis,  until  the  consignee  of  a  car  should  de- 
termine and  give  notice  to  what  point  the  transfer  should  be 
made. .  That  agreement  was  equivalent  to  a  specific  direction  by 
the  consignee  upon  the  receipt  of  each  car  by  the  terminal  asso- 
ciation that  the  car  should  be  held  for  further  orders;  and'  in  that 
situation,  whatever  otherwise  might  have  been  his  duty,  the  re- 
ceiver was  under  no  obligation  to  notify  the  consignee  of  the  ar- 
rival of  a  car,  and  it  is  not  material  whether  such  notice  was 
given  or  not.  The  delivery  to  the  terminal  association  was  com- 
plete, and  no  delay  in  mtdcing  out  new  waybills,  or  in  sending  junc- 
tion notices  to  the  owners  of  the  cars,  if  owned  by  other  companies, 
could  be  of  forcfe  to  show  a  continued  legal  or  constructive  possession 
by  the  receiver.  The  consignees,  whether  buyers  of  the  grain  or 
agents  of  the  shippers,  it  is  well  settled,  had  authority,  in  the  absence 
of  notice  to  the  contrary,  to  direct  what  disposition  should  be  made 
of  the  cars  on  their  arrivaJ  at  East  St.  Louis,  and  the  legal  result  is  the 
same  as  if  the  terminal  company's  possession  and  detention  of  the 
cars  had  been  with  the  consent  or  by  direction  of  the  interveners  them- 
selves. In  view  of  the  custom  which  prevailed,  and  of  the  agree- 
ment between  the  terminal  association  and  the  consignees  of  barley 
at  St.  Louis,  the  liability  of  the  receiver  as  carrier  ceased  once  the 
cars  had  been  placed  upon  the  terminal  tracks.  From  that  time  the 
question  was  not  whether  the  placing  of  the  cars  upon  its  tracks  by 
the  terminal  association  operated  to  transfer  the  liability  of  a  carrier 
from  the  receiver  to  the  terminal  association,  but  was  whether  the 
liability  of  a  bailee  for  hire,  or  as  warehouseman,  was  on  the  receiver, 
or  on  the  terminal  association.  It  is  doubtless  true,  in  a  general  sense, 
that  the  shipper  of  goods,  or  the  owner  of  goods  shipped,  is  entitled 
to  the  common-law  liability  of  the  carrier  until  the  goods  shall  have 
reached  their  destination;  but  that  right,  it  must  be  clear,  does 
not  exist  when  the  course  of  transportation  is  not  to  be  continuous, 
as  when,  to  the  knowledge  and  with  the  consent  of  the  shipper,  there 
must  be  on  the  way  a  place  and  period  of  storage;  and,  when  the  right 
exists,  it  is  one  which  the  shipper  or  his  agent,  the  consignee,  may 
waive,  and  in  this  case  it  was  waived  by  the  consignees  when  they 
agreed  and  directed  that  the  cars  and  contents  should  be  held  on 
the  terminal  tracks  to  await  their  specific  orders  for  transfer.  If  the 
original  destination  was  St.  TiOuis,  and  was  so  intended  by  the  ship- 
pem,  no  notice  of  any  restriction  upon  the  authority  of  the  consignees 
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to  change  the  destination  was  given;  and  when  by  their  direction  the 
course  of  transit  was  broken  or  suspended  the  liability  of  the  carrier 
(•eased,  and  under  the  facts,  as  they  appear,  the  liability  of  bailee  com- 
menced, on  the  part  either  of  the  receiver  or  of  the  terminal  associa- 
tion, and  the  question  is,  on  which?  It  does  not  solve  this  question  to 
say  that  the  action  of  the  terminal  association,  under  its  contract  with 
the  receiver  to  break  np  trains  and  to  remove  the  cars  to  certain 
tracks,  did  not  constitute  a  delivery.  Under  that  contract,  and  under 
the  custom  which  had  prevailed,  if  the  proof  went  no  further,  it  is 
conceded  that  the  terminal  association  would  have  been  under  obliga- 
tion to  obey  the  orders  of  the  receiver  with  respect  to  the  cars;  but 
when,  in  addition  to  that  contract  and  the  custom,  it  is  shown  that 
the  terminal  association  was  under  a  separate  agreement  with  the 
consignees  (to  which  the  receiver  was  not  a  party,  and  of  which  it 
does  not  appear  that  be  had  knowledge)  to  hold  on  its  tracks  all  cars 
consigned  to  them,  until  they  should  give  notice  of  the  desired  trans- 
fer, a  radically  diftOTcnt  case  is  shown.  Under  that  agreement  it 
was  not  material,  nor  was  it  contemplated,  that  the  terminal  asso- 
ciation should  know  of  the  final  destination  of  any  car,  or  of  its  con- 
t^ts,  until  the  time  for  transfer  should  come.  The  purpose  of  the 
agreement  was  to  leave  the  destination  undetermined  until  the  last. 
No  liability  as  common  carrier  conld  attach  to  the  terminal  associa- 
tion until  a  forward  movement  or  transfer  of  the  car  should  be  or- 
dered; and  there  being,  as  already  explained,  no  question  of  liability 
as  a  carrier^  the  question  of  formal  delivery,  as  affecting  the  existence 
of  such  liability,  or  its  transfer  from  one  company  to  the  other,  was 
in  no  sense  involved.  Whether  the  receiver,  either  in  ignorance  of 
the  agreement  of  the  association  with  the  consignees,  or  for  other 
reason  growing  out  of  the  custom  of  business  between  the  two  com- 
panies, supposed  himself  to  be  in  some  sense  responsible  for  the  con- 
signments in  question,  is  not  material.  Neither  is  it  important,  if 
true,  that  the  terminal -association  undertook  to  famish  terminal 
or  yard  facilities  which  it  was  the  duty  of  the  receiver's  company 
to  provide.  If  otherwise  there  would  have  been  such  a  duty  on  the 
receiver,  he  was  relieved  of  the  duty  in  respect  to  these  cars  by  force 
of  the  agreement  between  the  consignees  and  the  terminal  association. 
To  a  consignee  who  has  provided  a  place  for  the  receipt  and  storage 
of  his  goods  a  carrier  is  certainly  under  no  obligation  to  a£ord  like 
facilities;  and  if,  by  reason  of  an  independent  contract,  the  carrier 
has  a  right  to  make  delivery  or  to  store  goods  in  the  same  place  pro- 
vided by  the  consignee,  the  carrier  does  not  on  that  account  remain 
responsible  to  that  consignee  for  the  safety  of  his  goods  after  deposit- 
ing th^n  in  that  place.  These  consignees  having  bargained  with  the 
terminal  association  to  hold  their  cars  upon  its  tracks,  the  tracks  be- 
came theirs  for  that  purpose,  just  as  much  as  otherwise  they  would 
have  been  the  tracks  of  the  receiver  under  his  agreement  with  the 
terminal  association;  and,  the  cars  having  been  placed  upon  those 
tracks,  tiie  receiver's  possession  and  responsibility  ceased,  as  they 
would  have  ceased  if  the  cars  had  been  placed  on  private  tracks  of 
the  consignees;  and  whether  waybills  had  been  handed  over,  or  re- 
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mained  in  the  possession  of  the  receiver,  could  be  of  no  possible  sig- 
nificance. 

The  principles  of  law  underlying  these  propositions,  if  thej  are 
not  to  be  regarded  as  elementary,  are  well  established  and  familiar, 
and  are  quite  in  harmony  with  the  opinion  in  Mt.  \'eruon  Co.  v.  Ala- 
bama G.  S.  R.  Co.,  92  Ala.  2'M,  8  South.  687,  and  other  cases  to  which 
reference  has  been  made.  See,  also,  Pratt  v.  Railway  Co.,  95  U.  S. 
43.  While  it  is  conceded  that  ordinarily  there  must  be  a  continuous 
liability  aa  common  carrier  upon  somebody  imtil  the  goods  have  ar- 
rived at  their  destination,  manifestly  the  rule  does  not  apply  when, 
as  here,  the  shipper,  through  his  agent,  the  consignee,  has  consented 
to  an  interruption  of  the  course  of  transit,  and  to  the  holding  of  the 
goods  meanwhile  by  a  bailee  of  his  own  selection.  The  supposed 
difficulty  with  the  proposition  that  the  terminal  association  was  still 
in  possession,  because  it  did  not  know  that  these  cars  were  for  St. 
Louis,  nor  to  whom  they  were  consigned,  nor  whether  they  might  not 
be  intended  for  the  Wiggins  Ferry  Company,  and  in  the  usual  course 
of  business  could  not  know  until  waybills  had  been  delivered  to  it, 
is  not  substantial.  There  is  no  evidence  that  the  association  did  not 
in  fact  know  that  the  cars  were  for  consignees  in  St.  Louis  for  whom  it 
had  agreed  to  hold  cars.  The  evidence  shows  that  sometimes  the 
agents  of  the  association  at  the  instance  of  consignees  called  for  cars 
for  which  no  waybills  had  been  requested  of  the  receiver  'by  the 
consignees.  I^  the  information  had  been  deemed  important,  it  was 
easy  to  obtain  it  from  the  consignees  and  their  agents,  and  doubtless 
from  the  agents  of  the  receiver,  without  waiting  for  the  time  of  ti-ans 
fer,  when,  customarily,  waybills  were  called  for  and  delivered.  Thi; 
information,  however,  was  not  in  fact  important,  because  until  the 
particular  destination  of  a  car  had  been  determined  by  the  consignee 
the  responsibility  of  the  association  as  bailee  was  only  for  ordinary 
care,  and  could  not  be  greater  or  less  whether  the  name  of  the  con- 
signee or  the  destination  of  the  car  were -known  or  unknown.  ,  In- 
deed, the  association,  under  its  contract  with  the  receiver,  was  under 
the  same  liability  to  the  receiver,  if  the  receiver  remained  liable  to 
the  owner;  and  on  no  possible  supposition  or  theory  is  it  perceived 
that  its  liability  could  be  affected  by  its  knowing  or  not  knowing 
whether  particular  ears  came  within  the  scope  of  its  agreement 
with  the  consignees  at  St.  Louis.  Besides,  it  was  not  a  part  of  the 
agreement  that  the  terminal  association  would  hold  for  the  consignees 
cars  received  upon  its  tracks,  which  it  knew  to  be,  or  when  it  knew 
them  to  be,  so  consigned.  Such  a  limitation  upon  the  scope  of  the 
agreement  is  not  even  suggested  by  the  evidence,  would  be  in  itself 
unreasonable,  and  presumably  was  not  in  the  mind  of  either  party. 
Even  under  the  agreement  with  the  receiver,  the  actual  possession 
and  physical  control  of  the  ears  passed  immediately  upon  arrival  to 
the  terminal  association;  and,  if  consigned  to  parties  for  whom  the 
association  had  agreed  to  hold  them,  there  is  no  reason  suggested  for 
continued  liability  of  the  receiver,  in  any  character,  excq)t  the  lack 
of  the  mere  formality  of  making  out  and  delivering  to  the  terminal 
association  a  waybill,  which,  in  the  course  of  business,  could  not  be 
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made  oat  until  the  consignee,  in  his  own  pleasure,  should  give  the 
necessary  direction ;  and,  if  that  had  been  done,  the  terminal  associa- 
tion wonld  hav6  become  liable,  as  a  carrier,  to  make  an  immediate 
transfer  to  the  place,  or  in  the  direction,  of  ultimate  destination.  In 
other  words,  on  the  theory  that  the  terminal  association's  liability  to 
the  consignees  or  sbipjjers  could  arise  only  upon  receipt,  in  the  usual 
course,  of  waybills  from  the  receiver,  it  could  never  have  become 
liable  as  bailee  under  its  agreement  with  the  consignees  to  hold  the 
cars  for  them,  and  could  have  incurred  liability  only  as  a  carrier  to 
make  transfers  as  ordered.  It  is  evident,  moreover,  that  the  receiver 
was  not  bound  to  .make  out  new  waybills,  and  might  have  avoided  this 
formal  objection  to  his  discharge  from  liability,  if  he  had  known  of 
the  agreement  of  the  terminal  association  with  the  consignees,  by  de- 
livCTing  or  tendering  the  original  waybills  on  the  arrival  of  the 
cars,  or  at  a  later  time  to  the  terminal  association;  but  that,  again, 
woald  have  been  only  a  formality,  without  substantial  effect  upon  the 
relations  or  rights  of  the  parties,  and  therefore  was  not  necessary. 
It  is  perhaps  true  that,  if  the  responsibility  of  the  receiver  had  not 
ceased,  the  owners,  whether  consignees  or  shippers,  would  have  had 
their  election  to  sue  the  receiver  for  a  breach  of  contract  as  bailee,  or 
the  terminal  association  for  negligently  causing  the  injury;  but. 
having  themselves  entered  into  an  understanding  with  the  terminal 
association  whereby  it  was  to  hold  the  goods  for  them,  they  neces- 
sarily waived  any  right  to  look  further  to  the  responsibility  of  the 
receiver;  and,  upon  the  destruction  of  their  property  through  the 
fault  of  the  terminal  association  in  exposing  it  to  what  the  master 
has  characterized  as  a  veritable  fire  trap,  they  had,  upon  the  facts 
disclosed,  and  presumably  have  yet,  a  clear  right  of  action  against  that 
association  upon  its  contract  with  them;  and  in  such  an  action,  if 
brought,  the  association  could  hardly  be  heard  to  say  that  no  liabil- 
ity had  arisen  under  that  contract  because  it  had  not  received  way- 
bUls,  or  did  not  know  to  whom  the  cars  had  been  consigned. 

If  it  appeared  that  the  receiver  had  knowledge  of  the  agreement 
between  the  terminal  association  and  the  consignees,  the  plain,  if  not 
necessary,  inference,  would  be  that  it  was  merely  for  the  convenience  of 
the  parties  that  the  receiver  did  not  give  the  orifpnal  waybills,  or 
coiMes,  to  the  terminal  association  upon  the  arrival  of  cars,  but  waited 
until  the  consignees  had  determined  the  final  destination,  and  then 
made  out  new  waybills ;  and,  if  it  be  assumed  that  the  receiver  was 
ignorant  of  that  agreement,  it  is  no  less  clear  that  the  terminal  asso- 
ciation and  the  consignees,  solely  for  their  own  convenience,  continued, 
according  to  the  custom,  not  to  call  upon  the  receiver  for  waybills  until 
by  the  determiimtion  of  the  consignees  the  cars  were  to  be  forwarded; 
and  the  legal  consequence  should  be  and  is  the  same  as  if  the  receiva- 
had  possessed  full  ^owledge  of  the  situation,  or,  if  there  be  a  differ- 
Mice,  it  is  in  the  receiver's  favor.  The  principle  involved  is  wdl 
iUostrated,  upon  a  converse  state  of  facts,  in  the  case  of  St.  Louis,  I. 
SL  &  S.  By.  Co.  V.  Commercial  Ins.  Co.,  139  U.  8.  2SiR,  11  Sup.  Ct  554. 
Tlere  the  owners  of  cotton  destroyed  by  fire,  and  the  railroad  company 
which  was  sued,  were,  as  here,  in  separate  contract  relations  with 
the  Union  OtMnpress  Company,  which,  like  the  terminal  association 
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here,  held  the  goods  as  bailee  either  for  the  owner  or  for  the  railroad 
company.  Pursuant  to  a  custom  which  had  grown  up  for  the  con- 
venience of  all  parties,  the  railway  company  had  been  in  the  habit  of 
giving  to  the  owners  of  cotton,  in  exchange  for  the  receipts  of  the  com- 
press company,  through  bills  of  lading,  before  the  cotton  had  been 
loaded  upon  the  cars,  and  had  been  accustomed  to  give  the  compress 
company  notice  of  the  fact  of  loading,  with  direction  in  each  instance 
to  ship  the  cotton  on  the  railroad  by  a  route  and  to  an  address  named; 
but  in  this  case  no  bill  of  lading  had  been  given,  and,  before  loading, 
the  cotton  was  burned.  The  railroad  company  was  charged  with  a 
negligent  failure,  though  often  requested  by  the  compress  company, 
to  furnish  transportation  according  to  its  contract  with  that  company; 
and  one  of  the  questions  in  the  case  was  how  far  the  railway  company's 
liability  in  the  action  was  affected  by  the  fact  that  it  had  issued  bUls 
of  lading  for  other  cotton,  which  formed  a  part  of  the  accumulated  mass 
which  was  burned  in  the  street, — ^no  waybill  having  been  given  for 
the  840  bales  for  the  destruction  of  which  the  suit  was  brought.  "This 
cotton,  certainly,"  says  the  opinion,  "was  in  the  exclusive  possession 
and  control  of  the  compress  company.  The  railway  coim>any  had  not 
assumed  the  liability  of  a  common  carrier,  or  even  of  a  warehouseman, 
vrith  regard  to  it;  had  given  no  bills  of  lading  for  it;  had  no  custody 
or  control  of  it,  and  no  possession  of  it,  actual  or  constructive;  and  had 
no  hand  in  placing  or  keeping  it  where  it  was."  And,  speaking  directly 
in  respect  to  the  effect  of  the  issuing  of  bills  of  lading  upon  the  com- 
pany's  liability  for  cotton  covered  thereby,  the  court  said: 

"There  Is  nothing  elae  In  the  case  which  has  any  tendency  to  show  tliat  the 
railway  company  bad  or  exercised  any  control  or  ciwtody  of  the  cotton,  or  of 
the  place  where  It  was  kept  by  the  compress  company,  before  it  was  put  upon 
the  cars  by  that  company.  •  •  •  The  evidence  warranted,  if  it  did  not 
require,  the  inference  that  the  bills  of  lading  were  issued  merely  for  the  con- 
venience of  all  parties,  and  with  no  Intention  of  making  any  change  in  the 
actual  or  legal  custody  of  the  cotton  until  It  was  so  loaded.  Gallfomia  Ins. 
Co.  V.  Unlcm  Compress  Co.,  133  U.  8.  387-415.  10  Sup.  Ct.  366.  Upon  the  facts 
of  this  case.  It  may  well  be  doubted  whether  the  liability  of  the  railway  com- 
pany as  a  common  carrier  began  before  the  cotton  hart  been  received  uptm  Its 
cars,  and  had  thereby  come  into  its  actual  and  exclusive  possession  and  eontroL" 

In  California  Ins.  Co.  v.  Union  Compress  Co.,  referred  to  above,  in 
respect  to  a  similar  issue  of  bills  of  lading  it  is  said: 

"At  most,  the  railroad  companies,  by  acquiring  the  receipts  of  the  plaintiff 
and  Issuing  bilis  of  lading  for  the  cotton,  took  only  constructive  possession  of 
it;  and  the  plaintlft,  retaining  actual  and  physical  possession  of  it,  did  not  lose 
any  element  of  possession  necessary  to  give  it  the  right  to  effect  insurance  for 
Its  own  benefit." 

So,  imce,  upon  the  facts  stated,  the  nondelivery  of  waybills  by  the 
receiver  to  the  terminal  association,  in  any  view,  can  constitute  evi- 
dence only  of  constructive  possession,  and,  since  in  that  respect  a  way- 
bill is  liesB  significant  than  a  bill  of  lading,  should  not,  in  view  of  the 
agreement  between  the  consignees  and  the  terminal  association,  be 
deemed  to  be  controlling,  or  even  persuasive,  evidwice  of  continued 
possession,  even  constructive,  on  the  part  of  the  receiver,  and  of  conse- 
quent responsibility  for  the  safe-keeping  of  the  cars.  Two  things  are 
necessary  to  the  beginning  of  liability  as  a  carrier,  namely,  delivery 
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(that  is  to  say,  a  transfer  of  the  physical  possession  of  the  goods)  and 
shipping  directions,  while  to  the  initiation  of  liability  m»ely  as  a 
bailee  for  hire  notice  of  nlterior  destination  is  unimportant,  and  only 
possession  of  the  goods.is  essential.  And  it  is  on  this  distinction  that 
upon  a  delivery  thereof  into  the  possession  of  the  terminal  association 
the  liability  of  the  receiver  ceased,  and  that  ajssociation,  if  any  one, 
became  responsible  for  such  cars  and  contents  as  were  covered  by  its 
agreement  with  the  consignees,  whether  it  bad  or  had  not  received 
notice  of  the  ultimate  destination  of  particular  cars. 

It  is  conceded  that  a  railroad  company  is  responsible  for  the  cars 
of  anoth^-  company  in  use  upon  its  road,  under  the  same  rule  of  lia- 
bility as  for  the  goods  carried  therein ;  and  it  follows  that,  not  being 
responsible  in  these  cases  for  the  contents  of  the  cars  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  the  receiver  is  not  responsi 
ble  for  the  loss  of  the  cars  themselves. 

The  agreements  and  the  custom  under  which  cars  were  transferred  at 
East  St.  Louis,  of  course,  had  no  application  to  the  case  of  the  Carr, 
Ryder  &  Engler  Company,  and  the  decree  in  favor  of  that  company 
was  right.  No  cessation  in  the  course  of  carriage  was  contempiated, 
and,  by  the  rule  tiiat  the  liability  of  one  carrier  in  a  continuous  transit 
does  not  cease  until  the  liability  of  the  connecting  carrier  begins,  the 
receiver  must  be  held  responsible  for  the  loss  of  the  goods  of  that  com- 
pany. Though  in  physical  possession,  under  its  agreement  with  the 
receiver,  of  the  car  in  which  the  goods  were  being  transported,  the 
terminal  association  had  not  become  responsible  as  a  carrier  therefor, 
because  it  had  not  been  put  in  possession  of  a  waybill  ae  other  form  of 
information  on  which  it  could  proceed  with  the  carriage.  In  req)ecl 
to  that  car,  no  interruption  in  the  course  of  transit  having  been  con- 
templated or  authorized  either  by  the  shippers  or  by  the  consignees,  it 
may  be  said  that  the  receivw,  as  one  of  the  connecting  carriers,  was 
under  the  douMe  duty — ^it  would  perhaps  be  proper  to  say  as  agent  for 
the  shipper — ^to  deliver  jmssession  and  to  communicate  shipping  direc- 
ti<His  to  the  next  carrier;  and  that  duty,  in  one  aspect,  not  having  been 
poformed,  his  liability  as  carrior  had  not  ceased. 

JENB3NS,  CJircmt  Judge  (concurring).  I  concur  that  the  appellant 
should  be  held  liable  for  the  destruction  of  the  property  contained  in 
car  nnmbered  1,004,  and  this  because  he  had  not  divested  himself  of 
his  liability  as  insurer  by  delivery  of  the  car  and  its  contents  to  the 
next  succeeding  carrier.  The  owner  or  shipper  of  goods  to  be  carried 
over  connecting  lines  of  railway  is  entitled  to  the  protection  afforded 
by  the  common-law  liability  of  a  carrier  nntil  the  goods  have  arrived 
at  their  destination,  and  a  reasonable  time  has  elapsed  after  tiiieir  ar- 
rival to  accqat  delivery  of  them;  and,  with  respect  to  connecting 
lines,  each  carrier  assumes  the  responsibility  of  an  insurer  while  the 
goods  are  in  transit  over  its  particular  line,  and  until  delivery  to  the 
next  succeeding  carrier.  Railroad  Co.  v.  Manufacturing  Co,  16  Wall. 
318;  Railroad  Co.  v.  Jones,  155  U.  8.  83.3, 339, 15  Sup.  Ct.  ISR  What 
sball  constitute  a  delivery  which  relieves  the  one  carrier  from,  and 
imposes  upon  the  aeeceeding  carrier,  the  burden  of  an  insurer  of  the 
property  in  transit,  ha^  been  the  sabject  of  some  contention  in  the 
87F.-6 
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courts.  The  result  of  the  discussion  has  been,  as  I  think,  to  estab- 
lish a  rule  that  is  at  all  times  protective  to  the  shipper  or  owner,  and 
imposes  the  burden  of  insurer  upon  the  carrier,  with  whom  it  should 
properly  be  lodged.  Xo  better  expression  of  the  rule  can  be  found 
than  that  declared  by  the  supreme  court  of  Alabama  (Clopton,  J., 
delivering  the  opinion)  in  Mt  Vernon  Co.  v.  Alabama  G.  S.  R.  Co.,  92 
Ala.  296,  298,  8  South.  087: 

"The  duties  and  obligations  of  the  common  carrier  do  not  commence  until 
there  has  been  a  complete  delivery  of  the  goods,— until  they  are  placed  in  his 
custody,  and  under  his  exclusive  control,— for  immediate  transportation.  Though 
the  goods  may  be  delivered.  If  transportation  is  to  await  shipping  orders  or 
directions,  or  some  act  to  be  done  by  the  consignor  before  they  are  forwarded, 
or  If  they  cannot  be  at  once  put  in  transitu,  becai^^e  of  the  failure  of  the  shipper 
to  give  shipping  orders  or  directions,  the  carrier  Is  liable  only  as  bailee  until 
such  orders  and  directions  are  given,  or  untU  he  Is  Infoi-med  to  what  place  the 
goods  are  to  be  forwarded,  and  to  whom  delivered.  The  strict  responsibility 
of  a  common  carrier  arises  concurrently  with  the  duty  of  Immediate  transportn- 
tlon,  and  this  duty  does  not  arise  so  long  aa  anything  remains  to  be  done  by  the 
consignor  before  the  goods  can  be  intelligently  started  on  the  route  to  their 
destination.  Barron  v.  Eldredge,  100  Mass.  45.'i;  O'Xelll  v.  Railroad  Co.,  CO 
N.  Y.  138;  Hutch.  Carr.  §|  3282-32SS.  The  same  rule  Is  applicable  in  the  case 
of  connecting  carriers.  The  responsibility  peculiar  to  the  common  carrier  is  not 
devolved  on  the  next  connecting  carrier  until  the  receiving  carrier  has  delivered 
the  goods  to  the  former,  with  directions  for  their  shipment,— the  place  of  desti- 
nation, and  to  whom  consigned.  Until  this  Is  done  the  relation  of  common  car- 
rier is  not  established  between  the  shipper  and  the  connecting  carrier." 

The  facts  in  that  case  are  similar  to  those  in  the  cases  tmder  con- 
sideratiiMi.  The  East  Alabama  Railway  Company  received  certain 
cotton,  and  issued  a  bill  of  lading  for  through  transportation  from 
G^sden,  Ala.,  to  Mt.  Vernon  Switch,  Md.,  over  its  own  and  c<m- 
necting  roads.  The  receiving  caxi'ier  transported  the  cotton  from 
Gadsden  to  Attalla,  at  which  place  the  lines  of  the  two  companies  con- 
nected; and  the  car  containing  the  cotton  was  placed  upon  a  side  track 
of  defendant, — the  East  Alabama  Railway  Company  having  no  side 
track  at  that  point  No  notice  was  given  to  defendant's  agents  at 
Attalla  that  the  cotton  was  placed  on  a  side  track  for  through  ship- 
ment, nor  was  there  any  name  or  address  of  the  consignee,  nor  any 
waybill  or  shipping  directions,  sent  with  the  cotton,  or  to  the  agent  of 
defendant,  until  after  the  cotton  was  burned,  which  occurred  daring 
the  night  of  the  third  day  after  its  arrival  at  Attalla.  It  was  held 
that  there  had  been  no  delivery,  and  that  the  liability  of  insurer  had 
not  been  assumed  bv  the  defendant  companv.  See,  also,  Revnolds  v. 
Railroad  Co.,  121  Mass.  291;  McDonald  v.  Raiboad  Corp.,  M  N.  Y. 
497;  Condon  v.  Railroad  Co..  35  Mich.  218,  21  N.  W.  321;  Conkey  v. 
Railway  Co.,  31  Wis.  619.  The  result  of  this  rule  is  that  before  a' de- 
livery can  be  deemed  completed  the  succeeding  carrier  must  be  invested 
by  the  preceding  carrier  with  the  possession  and  exclusive  control  of 
the  property,  and  that  for  immediate  transportation.  The  liability  of 
the  succeeding  carrier  commences  only  when  that  of  the  preceding 
carrier  has  terminated.  A  delivei-y  is  not  consummated  by  merely 
idacing  the  car  upon  the  tracks  of  the  succeeding  carrier;  for  such 
carrier  is  not  by  that  act  informed  of  the  destination  of  the  car,  and 
cannot,  therefore,  give  it  immediate  transportation.  The  delivery  of 
a  bill  of  lading  or  waybill  witliout  delivery  of  possession  would  confer, 
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at  most,  only  a  right  to  ultiniate  possession  (California  Ins.  Co.  r.  Union 
Compress  Co.,  133  U.  &  387-415,  10  Sup.  Ct.  365),  and  would  not 
impose  upon  the  succeeding  carrier  the  liability  id  an  insurer  until  de- 
livery of  actual  and  exclusiTe  possession  and  control.  Railway  Co. 
V.  Knight,  122  U.  S.  79, 93, 7  Sup.  Ct.  1132;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Commercial  Union  Ins.  Co.,  139  U.  S.  223, 11  Sup.  Ct.  554;  Railway 
Ca  V.  McFadden,  154  U.  S.  155,  160,  14  Sup.  Ct.  990.  So,  also,  the 
mere  physical  possession,  without  shipping  directions,  would  not  impose 
such  Uability,  although  the  company  might  be  liable  for  the  goods  as 
bailee,  because  the  goods  must  be  delivered  into  the  carrier's  exclusive 
poaeession  and  control,  for  immediate  transportation,  and  the  duty  of 
immediate  transportation  could  not  arise  until  the  delivery  of  [H-oper 
shipping  directions.  There  must  concur  the  possession  and  exclusive 
control,  and  the  necessary  directions  essential  to  immediate  transporta- 
tion, before  the  character  of  insurer  can  attach  to  the  connecting*  car- 
rier. Until  these  conditions  have  been  performed  by  the  delivering 
carrier,  he  is  not  absolved  from  liability  as  insurer.  In  the  cases 
before  us  it  aiq)ear8  that  the  appellant  was  without  yard  facilities  or 
switching  engines  at  the  end  of  his  line  at  East  St.  Louis.  Under 
contract  with  the  t^minal  association,  the  latter  undertook,  for  a  con- 
sideration stated,  to  furnish  him  with  yard  facilities  and  with  switch 
engines  to  lH«ak  up  his  inctmiing  trains,  and  to  place  his  cars  upon 
certain  designated  trades  belonging  to  the  terminal  association,  there 
to  await  furtho:  directions  with  respect  to  their  destination.  The 
tmninal  association  had  no  means  of  knowing  the  destination  of  the 
cars  until  such  further  directions  were  given.  This'  was  accomplished 
by  means  of  the  delivery  of  waybills  stating  the  name  of  the  con- 
signee and  the  place  of  destination.  In  doing  this  work  of  switching 
and  placing  the  cars,  the  terminal  association  acted  as  the  agent  of 
and  for  and  in  behalf  of  the  receiver.  While  the  cars  so  stood  upon 
the  designated  tracks  they  were  in  the  possession  and  under  the 
control  ol  the  receiver,  and  not  of  the  teioninnl  association.  A  com- 
ideted  delivery  could  only  be  made,  according  to  the  usual  course  of 
business  bietween  the  two  lines,  by  the  delivery  of  a  waybill  indicating 
the  destination  of  the  goods,  the  amount  of  advance  charges,  the 
name  of  the  consignee,  and  taking  receipts  for  them.  Then,  and  not 
until  then,  was  the  tenninal  association  invested  with  the  pos.session 
and  exclusive  control  ot  these  goods.  Then,  and  not  until  then,  was 
the  duty  of  immediate  tranSpoi-tation  imposed.  This  was  the  uniform 
course  of  business  between  the  connecting  carriers,  concerning  which 
there  is  no  disputation  in  the  evidence,  fortified  by  the  fact  that  the 
receiver's  company,  accustomed  to  make  daily  reports  to  other  com- 
panies of  delivery  of  their  cars  to  connecting  carriers,  did  not  report 
such  carb  as  delivered  until  waybills  had  b^n  given  to  the  terminal 
association,  and  its  receipts  taken  for  the  cars.  The  initial  placing  of 
the  cars  by  the  terminal  association  upon  its  tracks  under  its  contract 
with  the  receiver's  company  was  merely  the  act  of  an  agent  performing 
f<v  the  principal  a  duty  devolving  upon  him,  and  which  he  was  unable 
to  perform  except  in  that  way.  It  was  the  act  of  the  receiver  by  his 
agent,  and  was  not  a  delivery  of  the  car  for  transportation  to  a  suc- 
ceeding carrier. 
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As  I  read  the  case  of  Pratt  v.  Railway  Co.,  96  U.  B.  43,  the  facts  being 
conejdered,  it  is  in  full  accord  with  the  poaitiini  here  assumed.  With- 
out doubt  the  custom  of  business  established  between  two  connecting 
carriers  may  largdy  CMitrol  in  the  application  of  the  rule,  since  such 
custom  may  determine  the  agreement  of  the  carriers  with  respect  to 
acts  which  shall  constitute  a  delivery.  In  that  case,  as  not  hare,  the 
goods  were  placed  within  the  exclusive  control  of  the  succeeding  carrier. 
Tliere  the  presence  of  the  goods  in  the  precise  locality  agreed  upon 
for  the  deposit  of  goods  for  transportation  over  the  lines  of  the  succeed- 
ing carrier,  with  the  address  of  the  consignees  upon  them,  sufficiently 
indicated  that  they  were  for  transportation  over  its  line  of  railway. 
Not  so  here,  for  the  cars  were  placed  upon  tracks  set  apart  for  the  ac- 
commodation of  the  receiver,  and  the  terminal  association  was  without 
knowledge  of  consignee  or  destination  of  the  cars,  or  whether  they 
w&e  to  be  tranq>orted  over  its  line  at  all.  There  the  goods  were 
deposited  by  the  one  party,  and  received  by  the  other,  for  transporta- 
tion. Not  so  here,  because  the  car  was  placed  by  the  terminal  associa- 
tion under  its  contract  for  the  accommodation  of  the  receiver,  and  with- 
out further  direction  it  was  not  possible  for  the  terminal  association 
to  know  whether  the  car  was  for  transportation  at  all  over  its  lines,  or 
whether  it  should  be  transferred  to  the  Wiggins  Perry  Company. 
There,  by  the  custom  of  business,  it  was  the  duty  of  the  succeeding 
carrier,  with  respect  to  goods  deposited  in  the  particular  place  for 
transportation,  to  call  upon  the  preceding  carrier  for  wayblllB.  Not 
so  here,  for  the  duty  of  delivering  a  waybill  was  cast  upon  the  recdrer. 
There  the  liability  as  insurer  was  denied  because  the  goods  had  been 
delivered  to  the  succeeding  carrier  for  proper  carriage. 

I  am  of  opinion  that  the  like  rule  should  be  applied  with  respect  to 
the  car  loads  of  barley  consigned  to  parties  in  the  city  of  St.  Louis,  un- 
less the  liability  of  insurer  had  been  interrupted  by  some  act  of  the 
consignor  or  consignee.  It  will  be  observed  that  the  transit  of  ihe 
barley  was  not  aided  upon  the  arrival  of  the  cars  at  the  end  of  tiie 
receiver's  line  of  road  at  East  St.  Louis.  It  was  still  to  be  transported 
over  other  and  connecting  lines  to  its  destination.  The  barley  was 
still  in  transitu.  The  record  discloses  that  It  was  the  custom  of 
the  receiver,  with  respect  to  goods  consigned  to  the  city  of  St.  Louis, 
upon  their  arrival  at  East  St.  Louis  to  give  immediate  notice  to  con- 
signees, and  take  their  directions  to  what  part  of  the  city  of  St.  Louis 
the  goods  should  be  forwarded,  and  by  what  line, — whether  by  the 
lines  of  the  terminal  association,  or  by  the  lines  of  the  Wiggins  Ferry 
Company,  two  rival  companies,  whose  lines  of  railway  connected  with 
the  road  of  the  receiver.  The  master's  report  in  the  principal  case 
states  "that  no  notice  was  sent  to  the  owner,  shipper,  or  consignee, 
of  the  arrival  of  said  cars  at  St.  Louis,  or  of  the  delivery  of  tltem  to  the 
terminal  railroad."  The  appellant  has  cast  upon  him  the  burden  of 
showing  that  he  has  fulfilled  his  contract  of  carriage;  that  upon  the 
arrival  of  goods,  according  to  the  custom  of  business,  he  had  notified 
the  consignees,  and  taken  their  directions  with  reference  to  the  further 
carriage  of  the  goods.  It  is  not  sho^nn  that  this  notice  was  given, 
and  the  master  reports  that  it  was  not.  This  phase  of  the  case,  how- 
ever, need  not  be  dwelt  upon;  for,  assuming  that  notice  had  been  given, 
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and  no  interactions  received  within  a  reasonable  time,  the  liability 
of  the  receiver  as  a  common  carrier  was  discharged,  hot  liability  as 
warehonseman  was  assumed.  The  goods  were  still  in  his  custody  and 
under  his  contrd.  They  had  not  been  delivered  to  the  terminal 
association  for  further  carriage,  or  for  any  othCT  purpose,  The  cars 
were  placed  upon  the  tracks  designated  as  the  yard  tracks  of  the  re- 
ceiver, and  were  there  for  his  accommodation.  The  terminal  associa- 
tion had  no  control  over  them.  It  was  not  advised  of  the  destination 
of  those  cars,  or  of  the  consignees.  Until  such  advice,  it  could  not 
rightfully  take  possession  of  them,  nor  rightfully  transport  them,  nor 
safely  deliver  them.  They  might  be  for  transportation  over  the  Wig- 
gins Ferry  Company,  its  rival;  and  the  termfnal  association  was 
bound  by  its  contract  with  the  receiver  to  furnish  switch  engines  for 
the  transportation  of  those  cars,  and  their  delivery  to  the  Wiggins 
Ferry  Company,  when  so  ordered.  If,  in  the  case  supposed,  the  re- 
ceiver held  them  merely  as  warehouseman,  he  is  still  liable,  for  his 
answer  asserts  that  the  cars  were  placed  in  close  proximity  to  a 
*^eritable  fire  trap";  so  that,  whether  the  receiver  is  to  be  regarded, 
with  respect  to  his  obligation,  as  insurer  or  as  warehouseman  of  these 
goods  ant]  these  cars,  he  is  liable  for  their  destruction. 

It  is  held  by  the  jHresiding  judge  that  by  reason  of  a  certain  supposed 
agreement  between  consignees  in  6t  Lmiis  and  the  terminal  associa- 
ti(Hi,  to  the  effect  that  the  latter,  as  an  indocement  to  barley  dealo's 
to  ship  over  its  lines,  would  hcdd  cars  containing  shipments  to  such 
consignees  on  the  tracks  of  the  terminal  association  at  East  St.  Louis, 
the  receive  was  absolved,  and  liability  under  such  agreement  imposed 
upon  the  terminal  association,  so  aooa  as  these  cars  had,  under  the 
contract  with  the  receiver,  been  placed  upon  the  tracks  designated 
for  tiie  acconunodation  of  the  receiver's  cars.  I  am  unable  to  concur 
in  this  conclusion,  I  have  sought  to  show  that  there  had  been  no  de- 
livery of  these  cars  to  the  terminal  association.  It  had  not  Icnowledge 
of  their  destination.  It  had  not  knowledge  of  the  consignees  of  them. 
They  were  subject  to  the  direction  and  control  of  the  receiver.  The 
terminal  association,  under  its  contract  with  the  receiver,  had  placed 
these  cars  upon  these  tracks  for  the  receiver,  and  for  a  compensation 
agreed  upon.  It  therein  was  the  agent  of  the  receiver.  It  could  not 
know  whether  these  cars  were  to  be  transported  over  its  line,  or  the 
lines  of  the  Wiggins  Ferry  Company.  It  could  not  know  in  what  di- 
rection they  were  to  be  transported,  or  their  ultimate  destination. 
When  it  had  placed  the  cars  on  these  tracks  pursuant  to  its  contract 
with  the  receiver,  it  had  nothing  further  to  do  with  them  until  the 
receiver  had  dispossessed  himself  of  possession  and  control,  and  had 
invested  the  terminal  association  therewith.  I  cannot  comprehend 
that  the  general  agreement  between  the  terminal  association  and  con- 
signees can  become  operative,  with  respect  to  the  contents  of  these 
cars,  until  delivery  to  the  terminal  association,  and  it  had  been  invested 
with  the  exdosive  possession  and  the  exclusive  control  of  them.  The 
force  of  the  reasoning  is  not  perceived,  whereby  it  is  held  that,  because 
in  fact  these  goods  were  ultimately  to  go  to  persons  who  had  con- 
tracted with  the  terminal  association, — of  which  contract  the  receiver 
had  no  knowledge, — therefore  these  goods  were  held  under  that  con- 
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tract  before  delivery  iu  fact  to  the  terminal  association,  and  before  it 
was  invested  with  exclusive  control  of  them.  I  do  not  undei-tul^e  to 
gay  that  the  terminal  association  may  not  be  liable  to  the  receiver  for 
its  negligent  acts  causing  the  fire  whereby  this  property  was  destroyed. 
Neither  the  question  nor  the  pai-ty  is  before  us.  The  question  here 
is  whether  the  receiver  is  absolved  from  liability;  whether,  failing  a 
delivery  of  the  cars  to  the  terminal  association,  failing  a  surrender  by 
the  receiver  of  control  over  them,  with  ignorance  upon  the  part  of  the 
terminal  association  of  their  destination  or  their  consignees,  the  agree- 
ment between  the  terminal  association  and  the  consignee  had  become 
operative  with  i-espect  to  these  goods.  I  think  not.  If  the  receiver 
had  directed  that  the  terminal  association,  under  its  contract  with  him, 
should  transfer  these  goods  to  the  Wiggins  Ferry  Company,  his  order 
must  have  received  recognition  and  have  been  carried  out  by  the 
terminal  association ;  and  it  cannot  be  doubted  that  up  to  the  time  of 
the  fire  in  question  the  goods  were  so  subject  to  the  receiver's  direction 
and  control.  For  these  reasons  I  think  that  the  deci'ees  appealed  from 
should  be  affirmed. 

SHOW  ALTER,  Circuit  Judge.  The  failure  of  appellant  tonching 
any  obligation  on  his  part  to  give  proper  shipping  directions  to  the 
connecting  carrier  is  not  set  up  as  a  ground  of  action  in  any  one  of 
the  petitions.  The  cause  of  action  alleged  in  each  is  that  he  was  a 
common  carrier,  and  that  the  property  therein  specified,  which  wait 
negligently  or  accidentally  destroyed  by  fire,  was  at  the  time  of  such 
destruction  still  in  his  possession  as  bailee  for  carriage.  Counsel 
for  appellees  say: 

"The  pleadings  raise  a  slnKle  Issue:  Were  the  cars  and  their  contents,  at  the 
time  they  were  destroyed,  in  the  possession  of  appellant,  as  receiver  of  the  Chi- 
cago. Peoria  &  St.  Louis  Railroad  Company,  or  had  they  been  delivered  by  blm 
to  the  next  suoceedlng  carrier,  the  Terminal  Railroad  Association  of  St.  Louis? 
Appellees  claim  that  the  cars  and  their  contents  had  not  been  delivered  to  the 
terminal  railroad  association  at  the  time  of  the  Are,  hut  were  In  the  possession 
of  appellant,  wlille  appellant  contends  that  be  had  made  a  delivery  of  them,  and 
therefore  is  not  responsible  for  the  loss  and  damage  which  the  Are  caused.  The 
sole  question  for  decision,  therefore.  Is,  had  there  been  a  delivery  of  the  cars 
and  their  contents  by  appellant  to  the  terminal  railroad  association  at  the  time 
of  the  fire?" 

Referring  to  all  the  cars  in  question,  other  than  the  one  mentioned 
next  below  In  this  opinion,  they  say  further: 

"These  cars  and  theh:  contents  bavhig  been  consigned  to  St.  Louis,  a  point 
beyond  the  end  of  the  receiver's  route,  the  duty  of  tlie  receiver  was,  when  he 
received  them  Into  his  possession  at  Peoria,  to  carry  them  safely  to  East  St. 
Louis,  the  end  of  his  road,  and  there  deliver  them  to  the  terminal  association, 
the  next  succeeding  carrier.  The  obligation  to  safely  deliver  these  cars  am) 
their  contents  to  the  terminal  association  was  just  as  imperative  as  the  obliga- 
tion to  carry  them  safely,  and  tmtU  he  made  such  a  delivery  he  held  this  prop- 
erty as  a  carrier." 

On  October  20,  1894,  the  Carr,  Ryder  &  Engler  Company,  a  corpo- 
ration of  Dubuque,  Iowa,  delivered  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  a  quantity  of  doors,  sashes,  and  blinds,  load- 
ed in  a  car  numbered  1,004.  which  belonged  to  the  Rock  Island  &. 
Peoria  Railway  Company.    This  freight  was  consigned,  by  way  of 
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East  St.  Lonis,  to  the  May  &  Thomas  Hardware  Company,  Birming- 
ham, Ala.  The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
haoled  this  car  to  Rock  Island,  111.,  and  there  delivered  it  to  the 
Rock  Island  &  Peoria  Railway  Company.  This  latter  company  haaled 
the  car  to  Peoria,  and  there  delivered  it  to  the  Peoria  &  Pekin  Union 
Railway  Company.  By  this  latter  company  the  car  was  talcen  to 
Pekin,  111.,  and  there  delivered  to  this  appellant  receiver,  o[)erating 
the  road  of  the  Chicago,  Peoria  &  St.  Louis  Railway  Compaiiy,  who 
haaled  the  same  to  a  point  immediately  beyond  the  terminus  of  his 
own  rails  at  East  St.  Louis,  and  on  the  rails  of  the  Terminal  Railroad 
Association  of  St.  Louis;  reaching  that  point  about  3  o'clock  on  the 
afternoon  of  October  28,  1894.  Servants  of  the  Terminal  Railroad 
Association  of  St.  Louis,  in  the  usual  course  of  their  employment  by 
that  company,  then  hauled  the  car  to  a  certain  customary  halting 
place  on  the  premises  of  their  emploj-er;  using  for  the  purpose  an 
engine  which  belonged  to  their  employer.  Here  they  left  said  car 
stationary  till  the  evening  of  that  day,  when  it  was  destroyed  by  fire. 
In  the  usual  course  of  business  the  terminal  association,  after  ob- 
tsuning  from  the  receiver  a  waybill  or  memorandum  indicating  the 
ultimate  destination  of  said  car,  would  have  hauled  the  same  over 
its  own  rails  in  East  St.  Louis,  or  over  rails  subject  to  its  control  for 
that  purpose,  and  delivered  the  same  to  a  carrier  on  whose  line  the 
transit  south  was  to  continue.  When  the  initial  carrier,  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  received  this  car,  it 
gave  a  receipt  to  the  shipper,  containing  certain  terms  and  conditions 
expreraly  applicable  to  the  transit  over  its  own  line.  Each  inter- 
mediate and  connecting  carrier  took  the  car,  not  by  virtue  of  any  ex- 
press contract  with  the  shipper  or  consignee,  but  of  its  legal  obliga- 
tion as  a  carrier  to  accept  and  carry,  and  safely  deliver  at  the  end  of 
its  line  to  the  next  succeeding  carrier.  The  appellant  here  is  not  lia- 
ble for  the  loss  of  the  car  by  any  express  contract  with  the  shipper 
or  consignee.  From  the  standpoint  of  the  shipper  or  consignee  of 
car  1,004,  the  terminal  association  was  a.  connecting  carrier  to  haul 
the  car  from  the  terminus  of  appellant's  rails  to  the  point  in  or  near 
East  St.  Louis  whmce  the  next  succeeding  carrier  would  take  it  south. 
Appellant  was  bound  for  the  safety  of  the  car  until  it  went  into  the 
care  of  the  terminal  association.  Appellant  was  also  required  to  in- 
dicate to  the  terminal  association  the  destination,  and  possibly  the 
route  selected  south  from  East  St.  Louis.  This  information  would  be 
given  by  means  of  a  memorandum  called  a  "waybill."  The  strong 
contention  by  appellees  is  that,  because  no  waybill  was  tendered  by 
appelant  to  the  terminal  association  before  the  destruction  of  the 
car,  appellant  must  be  deemed  in  possession  at  the  time  of  the  loss^ 
m  other  words,  that  the  terminal  association  could  not  be  treated  as 
in  possession  until  it  had  received  the  waybill.  The  terminal  asso- 
ciation, as  said,  in. fact  took,  and  at  the  time  of  the  loss  had,  the 
custody  and  care  of  the  property.  So  far  as  appears,  the  haul  over 
its  tracks  from  the  point  where  appellant's  servants  parted  from  the 
car  to  the  point  where  the  loss  occurred,  was  a  portion  of  the  transit 
to  be  made,  in  any  case,  no  matter  what  the  ultimate  destination  of 
the  ear  might  be.    For  the  purpose  of  moving  the  car  thus  far,  the 
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information  as  to  the  ultimate  destination  which  a  ivaybill  wonld 
have  given  was  not  needed.  It  does  not  appear  that  the  lack  of  such 
information  contributed  in  any  way  to  the  loss.  It  does  appear  that, 
in  the  peculiar  carrying  business  conducted  by  the  teemtnal  associa- 
tion, the  car  in  question  would  remain  for  a  time  stationary,  and  there- 
after be  hauled,  probably  with  other  cars  grouped  for  the  purpose, 
to  the  starting  irface  of  the  carrier  who  was  to  take  it  sooth.  Infor- 
mation as  to  the  ultimate  destination  and  route  bad  not  as  yet  been 
actually  imparted  by  appellant  to  the  terminal  association.  Bnt  the 
latter  was  content  for  the  time  being  to  treat  such  information  then 
in  the  possession  of  appellant  as  sufficiently  available  to  itself.  The 
theory  that  appellant  remained  constructively  bailee  for  carriage,  it 
is  fair  to  say,  is  urged  in  connection  with  a  document  showing  cer- 
tain contract  relations  between  appellant  and  the  terminal  associa- 
tion. The  first,  fourth,  and  fifth  sections  of  that  document  have  been 
quoted  in  the  opinion  of  the  presiding  circuit  judge.  The  preamble 
is  in  words  following: 

"Whereas,  the  party  o(  the  first  part  undertakes  to  give  the  party  of  the  second 
part  terminal  facilities  at  East  St.  Louis,  Illinois,  for  the  handling  of  its  trains, 
care  of  its  engines  and  cars,  a;id  the  handling  and  care  of  its  freigbt,  under  the 
following  terms  and  conditions,"  etc. 

The  second  and  third  sections  and  the  last  paragraph,  being  the 
remainder  of  the  contract  in  question,  are  quoted  below : 

"Second.  Cars  made  'bad  order*  by  and  during  the  making  up  and  breaking 
up  of  trains  of  the  party  of  the  second  part  to  lie  repaired  by  tlie  party  of  the 
second  part,  and  the  party  of  the  second  part  shall  furnish  its  own  car  inspectors. 
All  cars  made  'bad  order'  outside  of  the  yards  set  aside  for  the  use  of  the  party 
of  the  second  part  shall  be  repaired  by  the  party  causing  the  damage.  Third. 
For  all  loads  to  and  from  the  National  Stock  Yards,  the  party  of  the  second 
part  Is  to  pay  the  party  of  the  first  part  one  (1)  dollar  per  car  in  and  ont,  Inclu- 
sive of  the  diarge  for  making  up  and  breaking  up  of  trains,  but  not  the  track- 
age chai^  at  National  Stock  Yarks.  This  contract  to  be  in  force  from  and  after 
the  1st  day  of  August,  1892,  and  to  continue  for  six  months  from  that  date, 
and  to  be  renewed  from  time  to  time,  as  desired,  at  the  expiration  thereof,  if 
satisfactory  to  both  parties." 

No  yards,  nor  any  special  place  or  territory  in  any  yards,  were 
"set  aside"  by  the  terminal  association  "for  the  use  of"  Uie  receiver, 
in  the  sense  that  he  exercised  any  dominion  over,  or  bad  any  pos- 
sessory right  to,  the  same.  The  servants  of  the  terminal  association 
may  have  been  accustomed  to  haul  cars  from  the  receiver's  road  to 
some  special  territory  in  the  yards  of  the  terminal  association,  and 
that  territory  may  for  the  time  being  have  been  "the  yards  set  aside 
for  the  use' of"  the  receiver,  within  the  sense  of  the  second  sectioa 
of  the  contract.  But  said  servants  did  not  do  this  by  any  direction 
from  the  receiver;  nor  was  any  right  in  him  to  direct  or  control  them, 
or  to  designate  the  place  on  the  grounds  or  rails  of  the  terminal  as- 
sociation where  any  car  received  from  his  road  should  be  at  any 
given  time,  in  any  way  recognized.  This  was  the  construction  given 
to  the  contract  and  acted  on  by  the  parties.  The  document  in  ques- 
tion was  not  a  conveyance.  I  do  not  find  in  it  any  transfer  of  any 
estate  in  its  grounds  or  tracks,  or  any  part  thereof,  or  of  any  peak 
sessory  interest  in  its  engines,  or  control  over  its  servants,  from  tbe 
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terminal  association  to  the  receiver.  That  the  receiver  had  no  such 
interest  or  estate  is  more  obvious  here  than  that  in  Pratt  v.  Railway 
Co.,  cited  below,  the  Grand  Trunk  Railway  Company  had  no  pro- 
prietorship of  any  kind  over  any  part  of  the  station  honse  of  the 
Michigan  Central  Railway  Company.  The  fifth  paragraph  of  the 
contract  apparently  licenses  the  receivCT  to  enter  the  premises  of  the 
terminal  association  to  look  after  such  of  his  engines  as  may  be  there 
for  the  time  being.  But  the  receiver  had  no  possessory  estate  of  any 
sort  in  any  part  of  t^ie  property  of  the  terminal  association. 

A  shipper  who  sends  freight  over  a  given  line  of  road,  whether 
operated  by  a  single  canier,  or  by  independent  and  connecting  car- 
riers, has  the  right  to  needful  terminal  facilities  for  unloading  his 
goods.  In  paying  the  freight  charge,  he  pays  for  such  facilities,  if  in 
his  case  they  are  needed.  But  what  carrier  provides  them  is,  from 
his  standpoint,  an  immaterial  matter.  If  the  goods  are  carried  to  the 
neighborhood  of  the  place  of  destination  by  one  carrier,  and  the  ter- 
minal facilities  made  use  of  there  to  haul  the  goods  from  the  terminus 
of  soch  carrier's  rails  to  the  place  of  destination,  or  to  a  new  starting 
place  for  further  transit,  are  provided  by  another,  the  freight  charge 
to  the  shipper  will  be  the  same  for  the  two  as  if  both  the  road  of  the 
first  carrier,  and  the  property,  rails,  fixtures,  and  equipment  of  the 
second,  belonged  to  a  single  carrier.  Assuming  that  the  rails  of  this 
receiver  terminated  at  a  point  in  East  St.  Louis,  but  that  at  this  point 
they  connected  with  the  rails  of  the  terminal  association,  and  that 
the  latter  company  owned  or  possessed  terminal  facilities,  and  a 
system  of  what  may  be  called  intramural  roads,  by  which  it  hauled 
cars  to  points  in  St.  Louis,  and  to  the  termini  in  and  about  St.  Louis 
or  East  St.  Louis  of  the  roads  of  various  other  carriers  leading  from 
these  cities  in  different  directions,  and  that  the  terminal  association 
was  in  the  business  of  receiving  and  hauling  freight  over  its  lines  to 
other  lines,  and  to  various  points  of  ultimate  destination  in  the  neigh- 
borhood, then  the  terminal  association  would  be  a  connecting  car- 
rier, and  would  be  subject  to  all  rules  of  law  governing  that  busi- 
ness. The  case  of  Walker  v.  Keenan,  34  U.  S.  App.  691,  19  C.  C. 
A.  668,  and  73  Fed,.  755,  concerned  the  matter  of  terminal  facilities. 
Counsel  for  the  defeated  party  in  that  case  made  application  to  the 
supreme  court  of  the  United  States  for  a  writ  of  certiorari.  The  sole 
matter  of  controversy  was  the  true  meaning  and  significance  of  the 
Covington  Stock  Yards  Case,  here  called  to  >our  attention  by  appel- 
lees' counsel,  and  referred  to  below  in  this  opinion.  The  certiorari 
was  denied.  164  U.  S.  706,  17  Sup.  Ct.  1002.  A  contract  between 
this  appellant  and  the  terminal  association  regulating  the  charges 
which  the  terminal  association  might  receive  for  the  business  done 
by  it  on  its  own  road  is  nothing  more  than  a  division  of  the  freight 
charge  between  the  two  connecting  carriers.  As  said  above,  the  ship- 
per pays  no  more  than  if  the  appellant  had  himself  owned  and  oper- 
ated the  lines  of  the  terniinal  association.  Such  a  contract  could  not 
interfere  with  or  modify  the  legal  obligation  of  either  carrier  to  a 
shipper  whose  goods  are  handled  successively  by  both.  Neither  aj)- 
pellant  nor  the  terminal  association  could  evade  or  alter  any  legal 
obligation  to  a  third  party  by  any  contract  between  themselves.    If 
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the  termiual  association  had  alienated  to  appellant  an  actual  owner- 
ship or  possessory  right  over  that  portion  of  its  tracks  where  the  cars 
in  controversy  were  destroyed,  and  such  a  control  over  its  employ^ 
and  engines  that  said  employes  when  engaged  in  handling  the  cars  in 
question  were  the  servants  of  appellant,  and  the  engine  used  by  them 
his  engine  for  the  time  being,  the  case  would  be  different.  On  this 
hypothesis  the  tracks  where  the  cars  were  destroyed  would  have  been 
appellant's  tracks,  the  employ^  who  hauled  the  cars  to  that  point 
his  servants,  the  engines  used  by  them  his  engines.  He  would  hare 
continued  to  be  the  bailee  of  the  property,  and  the  matter  of  waybills 
or  junction  reports  would  have  signiffed  nothing.  lUit  in  my  judg- 
ment, as  said,  the  contract  in  question  had  no  force  as  of  alienation 
by  the  terminal  association  to  appellant  of  any  possessory  right,  in- 
terest, or  estate  in  or  over  any  property  of  the  former  company,  or 
of  any  control  over  its  servants.  Neither  the  relation  of  lessor  and 
lessee,  nor  that  of  licensor  and  licensee,  existed  between  these  par- 
ties, as  resulting  from  said  contract,  so  far  as  it  concerned  the  cars 
and  contents  in  question. 

In  the  Covington  Stock  Yards  Case,  i:?9  U.  S.  128,  11  Sup.  Ct.  461, 
it  was  ruled,  in  effect,  that  a  carrier  bringing  cattle  to  a  consignee  who 
had  provided  himself  with  structures  connecting  his  yards  with  the 
railroad  track,  whereby  cattle  might  be  unloaded  directly  from  the 
cars  into  his  yards,  could  not  refuse  to  unload  the  cattle  of  such  con- 
signee into  the  yards,  and  by  means  of  the  appliances  provided  by 
him,  for  the  mere  purpose  of  compelling  him  to  pay  a  terminal  fee 
at  the  cattle  yards  provided  by  the  company,  or  provided  bv  an  in- 
dependent corporation.  This  case,  »»  I  conceive,  has  not  here  the 
application  and  significance  suggested  by  counsel  for  appellees.  Of 
the  cars  in  question,  one  was  to  go  to  Birmingham,  Ala.;  the  others, 
loaded  with  barley,  to  different  points  in  and  about  St.  Louis,  as 
directed  by  the  consignees.  Appellant  did  not  engage  to  furnish 
unloading  facilities  for  these  cars.  He  was  under  no  obligation  to 
these  api»ellees  to  provide  terminal  facilities  for  unloading.  He 
handled  the  cars  and  freight  as  an  entiretj-.  So  far  as  concerns  any 
one  of  the  cars  here  in  qut^stion,  when  the  terminal  association  took 
possession  the  appellant,  as  a  carrier  or  bailee,  no  longer  had  any 
control.  No  one  of  these  cars  would  again  come  into  his  custody, 
unless  the  owner  of  such  car,  or  of  the  property  thet-ein  contained, 
should  see  fit  to  reship  the  same  back  over  his  road.  Appellant  had 
brought  the  cars  in  controversy  safely  to  the  end  of  his  line,  and  the 
terminal  association  had  hauled  them  over  its  tracks  to  the  place  of 
loss.  Appellant  had  ceased  to  be  bailee  of  these  cars,  or  any  of  them, 
and  the  terminal  association  had  become  such  bailee.  The  terminal 
association  had  voluntarily  accepted  all  these  cars  from  appellant, 
knowing  them  to  be  at  the  time  of  such  acceptance  in  transit.  They 
were  upon  the  tracks  of  that  company,  and  would  be  moved  thereafter 
by  that  company,  by  its  servants  nsing  its  engines,  and  over  its  tracks, 
or  over  tracks  under  its  control  for  that  purpose.  It  matters  not  that 
the  information  upon  which  the  latter  company  would  act  in  the  fur- 
ther transit  of  car  1,(I04  was  still  to  come  from  appellant,  or  that  the 
information  touching  the  different  points  in  St.  Louis  where  the  cars 
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of  barley  were  wanted  by  the  consignees  might  also  come  through  ap- 
I)ellaDt.  Ultimate  shipping  directions,  as  betwivn  appellant  and  the 
terminal  association,  were  regulated  by  an  understood  course  of  deal- 
ing between  them.  Such  a  car,  for  instance,  as  1,004,  would  in  any 
rase,  and  by  reason  of  the  peculiar  character  of  the  carrying  business 
conducted  by  the  terminal  association,  remain  for  a  time  stationary  on 
its  premises.  It  mattered  not  whether  the  ultimate  shipping  direc-. 
tions  were  contemporaneous  with  the  delivery,  or  some  hours  later. 
Following  the  custom  which  had  prevailed  between  the  two  carriers, 
appellant  had  not  at  the  time  of  the  loss  sent  the  ultimate  shii>ping 
directions.  But  for  the  destruction  of  this  car,  appellant  would  have 
given  the  shipping  directions  within  ample  time  to  suit  the  conven- 
ience of  the  terminal  association  in  moving  the  car  on  to  the  start- 
ing placje  of  the  next  succeeding  carrier.  Such  shipping  directions 
as  appellant  was  able  to  give  concerning  anj'  of  these  cars  were  at 
all  times  available  to  the  terminal  association.  Concerning  some  of 
the  cars  consigned  to  parties  in  St.  Louis,  the  evidence  seems  to  show 
that  by  arrangement  between  the  consignees  and  the  terminal  as- 
sociation the  place  on  the  premises  of  the  company  where  the  loss 
occurred  might  be,  or  might  become,  the  place  of  final  destination. 

As  between  an  intermediate  and  a  connecting  carrier,  that  one.  I 
take  it, 'which  was  in  fact  bailee  of  the  goods  when  the  loss  oc- 
curred, is  answerable  to  the  owner.  The  owner  is  not  required  to  work 
out  theories  of  constructive  possession,  or  of  constructive  nondeliv- 
ery, resting  on  some  understanding  or  mode  of  dealing  between  the 
two  which  he  might  have  difficulty  in  finding  out  or  proving.  But 
the  method  or  course  of  dealing  whereby  an  intermediate  carrier  con- 
veys shipping  directions  to  a  connecting  carrier  is  a  different  matter. 
It  is  due  to  the  owner  that  such  directions  be  given,  so  that  his  goods 
may  go  on,  and'without  needless  delay.  If  this  requirement  be  an- 
swered, I  do.  not  see  how  the  owner  is  qoncerned  with  the  method  or 
custom  of  dealing  on  that  matter  which  the  two  carriers  find  conven- 
ient. As  between  the  owner  or  shipper  and  the  initial  carrier,  goods 
are  not  in  transit  until  the  destination  has  been  made  known,  so  that 
the  transit  may  commence.  But,  when  goods  are  once  in  transit, 
then,  barring  exceptional  circumstances  not  necessary  to  the  discus- 
sion, they  remain  in  trajisit  until  the  final  destination  is  reached,  and 
M>me  one  carrier  in  the  line  of  connecting  carriers  is  always  subject 
to  the  obligations  of  a  bailee  for  carriage.  A  connecting  carrier  may 
receive  and  load  into  his  own  cars  goods  which  he  knows  are  to  be 
carried  by  him,  .and  thereafter  take  from  the  preceding  carrier  the 
shipping  directions.  He  may  even  carry  such  goods  to  a  specified 
point  on  his  own  road,  to  which  he  knows  they  must  be  carried  in 
any  event,  and  there  receive  the  shipping  directions.  If  he  be  con- 
tent with  such,  a  course  of  dealing  between  himself  and  the  previous 
carrier  on  the  matter  of  shipping  directions,  I  do  not  see  why  he  did 
not  become  bailee  for  carriage  when  he  received  the  goods,  why  the 
delivery  by  the  preceding  cairier  was  not  then  complete,  or  how  the 
owner  coald  sustain  any  hurt  from  such  method  of  dealing  between 
the  two  carriers.  In  Pratt  v.  Railway  Co.,  !>.")  U.  S.  4:>,  tlio  goods  had 
been  shipped  from  Liverpool  to  St.  Louis.     The  packages  were  marked, 
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"P.  &  F.,  St.  Louis."  The  goods  were  carried  by  the  defendant,  the 
Crrand  Trunk  Raiiwaj  Company,  from  Montreal  to  Detroit,  and  there 
they  were  destroyed  by  fire.  On  a  state  of  facts  as  quoted  in  full 
below,  deliTery  to  the  connecting  carrier,  the  Michigan  Central  Rail- 
road Company,  was  predicated,  and  the  defendant  held  clear  of  lia- 
bility: 

"At  the  time  the  Are  occurred  the  defendant  had  no  freight  room  or  depot 
at  Detroit,  except  a  single  apartment  In  the  freight  depot  of  the  Michigan  Central 
Ralh-oad  Company.  Said  depot  was  a  buUdlng  several  hundred  feet  in  length, 
and  some  three  or  four  hundred  feet  hi  width,  and  was  all  under  one  roof.  It 
was  divided  Into  sections  or  apartments,  without  any  partition  wall  between 
them.  There  was  a  railway  track  in  the  center  of  the  building,  upon  which  cars 
were  run  into  the  bulldhiK,  to  be  loaded  with  freight.  The  only  use  which 
defendant  had  of  said  section  was  for  the  deposit  of  all  goods  and  property  which 
came  over  Its  road,  or  was  dellrered  for  shipment  over  It.  This  section,  In  com- 
mon with  the  rest  of  the  building,  was  under  the  control  and  supervision  of  the 
Michigan  Central  Railroad  Company,  as  hereinafter  mentioned.  The  defendant 
employed  In  this  section  two  men,  who  checked  freight  which  came  Into  It.  All 
freight  which  came  Into  the  section  was  handled  exclusively  by  the  employ^ 
of  the  Michigan  Central  RalhxMid  Company,  for  which,  as  well  as  for  the  use  of 
said  section,  said  defendant  paid  said  company  a  flxed  compcusation  per  hun- 
dredweight. Goods  which  came  tato  the  section  from  defendant's  road,  des- 
tined over  the  road  of  the  Michigan  Central  Railroad  Company,  were  at  the 
time  of  unloading  from  defendant's  cars  deposited  by  said  employes  of  the 
Michigan  Central  Railroad  Company  hi  a  certain  place  In  said  section,  from 
which  they  were  loaded  into  the  cars  of  said  latter  company  by  said  -employes 
when  they  were  ready  to  receive  them,  and  after  they  were  so  placed  the  de- 
fendant's employes  did  not  further  handle  said  goods.  Whenever  the  agent  of 
the  Michigan  Central  Railroad  Company  would  see  any  goods  deposited  In  the 
section  of  said  freight  building  set  apart  for  the  use  of  the  defendant,  destined 
over  the  line  of  said  Central  Railroad,  he  would  call  upon  the  agent  of  the 
defendant  in  said  freight  building,  and  from  a  waybill  exliiliited  to  him  by  said 
agent  he  would  take  a  list  of  said  goods,  and  would  then,  also,  for  the  first 
time,  learn  their  ultimate  place  of  destination,  tx>gether  with  the  amount  ot 
freight  charges  due  thereon.  That  from  the  Information  thus  obtained  from 
said  waybill  in  the  hands  of  the  defendant's  agent  a  waybHl  would  be  made 
out  by  the  Michigan  Central  Railroad  Company  for  the  transportation  of  said 
goods  over  its  line  of  railway,  and  not  before.  Tliese  goods  were  on  the  17th 
of  Octol)er,  1865,  taken  from  the  cars  and  deposited  In  the  apartment  of  said 
building  used  as  aforesaid  by  the  defendant,  in  the  place  assigned  as  aforesaid 
for  goods  so  destined.  At  the  time  the  goods  in  question  were  forwarded  from 
Montreal,  in  accordance  with  the  usage  In  such  cases,  a  waybill  was  then  made 
out  In  duplicate,  on  which  was  entered  a  list  of  said  goods,  the  names  of  the 
consignees,  the  place  to  which  the  goods  were  consigned,  and  the  amount  ot 
charges  against  them  from  Liverpool  to  Detroit.  One  of  these  waybills  was 
given  to  the  conductor  who  had  charge  of  the  train  containing  the  goods,  and 
the  other  was  forwarded -to  the  agent  of  the  defendant  in  Detroit.  On  arrival 
of  the  goods  at  Detroit  the  conductor  delivered  his  copy  of  said  waybill  to  the 
checking  clerk  of  defendant  In  said  section,  from  which  said  clerk  checked  said 
goods  from  the  cars  into  said  section.  It  was  the  practice  of  the  Michigan  Cen- 
tral Railroad  Company  before  forwarding  such  goods  to  take  from  said  waybill 
in  the  custody  of  said  checking  clerk,  in  the  manner  aforesaid,  the  place  of 
destination  and  a  list  of  said  goods,  and  the  amount  of  accumulated  charges, 
and  to  collect  the  same,  together  with  Its  own  charges,  of  the  ooonectlng  carrier." 

It  will  be  seen  from  the  foregoing  statement  that  on  the  course  of 
dealing  between  the  two  carriers  shipping  directions  had  not  been 
received  by  the  connecting  carrier.  The  court  mentions  the  mark  on 
the  goods,  but  not  as  a  controlling  factor  in  the  decision.  The  Mich- 
igan Central  Railroad  Company  did  not  look  at  the  marks  on  the 
goods  for  the  shipping  directions  upon  which  it  acted.    Under  the 


Digitized  by 


Google 


BOeWbRTH   T.  CHICAGO,  M.  *  ST.  I>.  RT.  00.  9& 

mode  of  dealing  between  the  two  carriers,  the  case  waa  the  same  as 
though  there  liad  been  no  marks  on  the  packages.  The  goods  were 
on  the  platform  of  the  connecting  carrier  at  the  time  of  tlie  loss.  The 
defeadant  did  not  own  or  have  any  possessory  right  over  tliat  portion 
of  the  connecting  carrier's  station  bouse.  Defendant's  servants  were 
not  privileged  either  to  unload  the  goods  there,  or  to  handle  the  goods 
afterwards.  The  servants  of  the  connecting  carrier  plkced  all  goods 
which  w«re  to  be  forwarded,  as  identified  by  defendant's  checking 
deiic,  at  a  particular  locality  on  the  platform  in  question.  The  defend- 
ant ceased  to  be,  and  the  connecting  carrier  became,  the  bailee  of  the 
goods ;  and  this  before  the  shipping  directions  had  been  given  by  the 
one  carrier  to  the  other  according  to  the  understood  mode  of  dealing 
between  tfaem.  This  was  a  case  in  which  the  defendant  did  not  own 
or  possess  the  unloading  platform.  If  the  defendant  had  owned  or 
possessed  that  section  of  the  station  where  the  goods  were  unloaded, 
the  mere  placing  the  goods  in  controversy  at  a  particular  locality  on 
the  platform,  from  which  the  servants  of  tiie  connecting  carrier  would 
afterwards,  without  special  license  from  the  defendant,  take  them, 
would  not  have  changed  the  custody  of  such  goods.  The  law  upon 
this  point  is  clear.  Nor  would  the  connecting  carrier  have  become 
bailee,  even  if  its  agent  had  received  the  shipping  directions  before 
the  destruction  of  the  goods.  The  fact  that  the  goods  were  still  in 
the  custody  of  the  defendant  would,  from  the  standpoint  of  the  ship- 
per, have  determined  the  matter.  I  may  add  that  the  Grand  Trunk 
Railway  Company  had  no  terminal  (that  is  to  say,  unloading)  facili- 
ties at  Detroit,  so  far  as  concerned  the  owner  of  the  goods  in  ques- 
tion. The  section  of  the  station  in  which  the  freight  of  the  Grand 
Trunk  Kailway  Company  was  unloaded  was  owned  and  possessed  by 
the  connecting  carrier.  In  the  case  at  bar  the  connecting  carrier  not 
only  took  exclusive  possession  of  the  cars  in  controversy  at  the  ter 
minus  of  appellant's  rails,  but  hauled  them  to  a  point  on  its  own 
rails  to  which  appellant  had,  neither  in  law  nor  by  contract,  even 
a  right  of  access.  In  Gonkey  v.  Bailway  Co.,  31  Wis.  619,  the  defend- 
ant carried  goods  marked  with  the  name  of  the  consignee,  and  with 
the  place  of  destination,  "Preston,  Minn.,  via  La  Crosse  &  Lanesboro," 
from  Milwaukee  to  La  Crosse,  and  there  unloaded  the  same  into  its 
own  station  or  freight  house.  From  the  latter  point  the  goods  were 
to  be  taken  by  the  connecting  carrier,  the  Southern  Minnesota  R^l- 
road  Company.  These  goods  were  deposited  upon  a  certain  portion 
of  defendant's  premises,  from  which,  according  to  the  course  of  busi- 
ness between  the  two  carriers,  the  connecting  carrier  would  take  them 
withont  furthCT  notice  or  request.  So  far  as  appeared,  the  connect- 
ing carrier,  knowing  that  the  goods  so  placed  were  for  transit  over  its 
road,  looked  only  to  the  marks  on  such  goods  for  further  shipping 
directions.  The  connecting  carrier  failed  to  remove  the  goods  in 
question,  and  they  were  destroyed  by  fire.  The  court  ruled  that  de- 
fendant was  still  the  bailee  for  carriage,  and  so  answerable  to  the 
owner  for  the  loss.  In  this  case  there  was  no  lack  of  shipping  direc- 
tions, and  on  the  course  of  dealing  between  the  two  carriers  the  de- 
fendant would  not  again  have  handled  the  goods.  But  they  were  still 
on  defendant's  premises.    The  custody  or  possession  in  fact  had  not 
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passfed  to  the  connecting  carrier.  In  Mt  Vemon  Co.  v.  Alabama 
G.  S.  B,  Co.,  92  Ala.  296,  8  South.  687,  the  place  of  junction  between 
the  connecting  carriers  was  Attalla.  The  car  in  question  was  laden 
with  cotton  brought  to  Attalla  oyer  defendant's  road,  and  there 
placed  by  defendant's  servants  on  a  side  track  belonging  to  the  con- 
necting carrier,  whence  the  latter  was  expected  to  move  it  on  to- 
wards the  place  of  ultimate  destination.  No  notice  of  this  was  given 
to  the  connecting  carrier,  and  the  car  while  so  placed  was  destroyed 
by  Are.  Defendant  undertook  unsuccessfully  to  prove  that,  by  a 
course  of  dealing  between  itself  and  the  connecting  carrier,  the  latter 
was  accustomed  to  receive  on  said  side  track,  and  haul  over  its  rails 
to  the  Chattanooga  Compress,  cars  laden  with  cotton,  and  there  await 
the  waybill,  or  ultimate  shipping  directions.  The  court  was  evident- 
ly of  opinion  that,  if  the  car  in  question  had  been  so  taken  and  hauled 
to  the  Chattanooga  Compress,  it  would  have  been  delivered,  but  sug- 
gested that  such  a  course  of  dealing  would  have  been  tantamount 
to  a  shipping  direction  to  the  connecting  carrier  to  haul  the  car  aa 
far,  at  least,  as  the  Chattanooga  Compress.  So  in  the  case  at  bar  the 
terminal  association  knew  that  each  of  the  cars  in  controversy  was 
to  be  hauled  over  its  own  rails,  in  any  case,  as  far  as  to  the  place  of 
loss.  For  that  much  of  the  transit  over  the  rails  of  the  terminal  as- 
sociation no  special  shipping  directions  were  needed;  and  whether 
that  company  received,  before  or  after  the  haul  to  the. place  of  loss, 
the  waybill  indicating  the  ultimate  destination  of  the  car,  was,  on 
its  peculiar  method  of  business,  and  course  of  dealing  with  appellant, 
an  immaterial  matter.  From  the  ruling  of  this  court  that  appellant 
must  be  held  for  the  loss  of  the  car  numbered  1,004,  consigned  to 
Birmingham,  I  dissent  I  concur  in  the  conclusion  that  the  decree 
against  appellant  as  to  the  barley  and  the  destroyed  cars  be  reversed. 

It  is  ordered  by  the  court  that  the  decree  in  case  454  be  affirmed, 
and  that  the  decrees  in  the  other  cases  numbered  442,  452.  and  4.53, 
in  favor,  respectively,  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  Jacob  Rau,  and  the  Huntting  Elevator  Company,  be 
reversed,  and  the  causes  remanded,  with  direction  in  each  case  to 
dismiss  the  petition. 


SMITH  et  aL  v.  TAGGAUT. 

(Circuit  Court  of  Appeals,  Eiglitti  Circuit     Mardi  21,  1898.) 

No.  092. 

Mdtuai,  Bbnbpit  As80crATioN—lNSoi.yENCT— Several  RECErvEBS—CoKFLicr 
OF  Jurisdiction. 

A  mutual  benefit  association,  Avhicb  was  engaged  In  collecting  money 
In  small  monthly  Installments  from  Its  members,  who  resided  in  many 
dlfTerent  states,  and  In  Investing  the  same  for  their  Joint  benefit  for  future 
distribution,  became  insolvent  before  the  period  of  distribution  arrived; 
and  In  a  proceeding  to  liquidate  Its  afTalrs,  which  was  commenced  in  New 
Hampshire,  where  the  association  was  Incorporated,  a  statutory  assignee 
of  Its  property  and  assets  was  duly  appointed.  In  a  proceeding  subse- 
quently begun  in  Colorado  against  the  association,  a  receiver  of  Its  ef- 
fects there  located  was  appointed;    and   In   such  proceeding   the   New 
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Hampshire  assignee  Intervened,  and  prayed  that  the  Colorado  assets  might 
be  transmitted  to  him  for  equal  distribution  among  all  the  members  of 
the  association.  Beld  that,  from  the  nature  of  the  association,  a  contract 
ahonld  be  implied  among  it&  members,  that.  In  the  event  of  the  Insolvency 
of  the  association,  all  Us  assets,  after  debts  due  to  noumembers  were  paid, 
shonld  be  divided  ratably  among  the  members  according  to  the  several 
contributions  to  the  common  fund,  without  reference  to  their  place  of 
residence. 

&  Same — Distribution  op  Assets. 

That  the  relation  existing  between  the  members  of  such  association  was 
different  from  that  existing  between  the  creditors  of  a  depedent,  and  that 
the  rule  in  force  in  some  states,  reqnlring  the  creditors  of  a  decedent 
there  residing  to  be  paid  in  full  out  of  the  assets  found  In  such  states  be- 
fore  transmitting  them  to  the  domiciliary  administrator,  was  not  ap- 
plicable to  the  case  in  band. 

1  Bamk. 

That,  without  reference  to  their  place  of  residence,  all  members  of  the 
association  were  entitled  to  participate  ratably  In  the  distribution  of  its 
assets  according  to  their  several  contributions  to  the  capital  of  the  asso- 
ciation. 

4.  Sakk — Transhissiox  of  Assets. 

That,  for  the  purpose  of  making  such  distribution,  all  the  assets  should 
be  placed  within  the  control  of  a  single  court,  and  that  comity  required 
such  distribution  to  be  made  by  the  New  Hampshire  court,  where  the  first 
proceeding  to  liquidate  the  affairs  of  the  association  was  instituted. 

El  Saxk. 

That  a  court  of  equity  sitting  In  Colorado,  and  having  charge  of  assets 
there  located,  could  lawfully  direct  its  receiver  to  transmit  the  same  to 
the  New  Hampshire  assignee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

The  Granite  State  Provident  Association  (hereafter  termed  the  "Association") 
is  a  corporation  organized  under  the  laws  of  New  Hampshire,  having  its  prin- 
cipal office  at  Manchester,  in  that  state,  for  the  purpose  of  doing  an  investment 
and  loan  business.  It  was  quite  a  large  concern,  and,  whUe  it  was  doing  busi- 
ness, it  established  agencies  In  about  20  states  In  the  Union;  among  others,  in 
the  state  of  Colorado.  The  business  of  the  Association  was  transacted  by  col- 
lecting money  from  its  meml)ers  in  many  small  installments,  for  a  considerable 
lime,  ODder  a  promise  to  return  a  greater  amount  at  a  time  designated  in  the 
fnture.  Its  charter  provided  that  It  should  carry  on  business  "solely  on  the 
mutual  plan."  The  manner  in  which  Its  business  was  actually  transacted  was 
as  follows:  A  person  subscribed  for  stock  in  the  Association,  each  share  hav- 
ing a  par  value  of  $200.  He  paid  to  the  Association  $1  per  month  per  share 
until  the  stock  became  worth  par,  or  matured.  These  payments  of  $1  per 
month  per  share,  with  the  accretions  thereto  and  profits,  it  was  estimated, 
would  make  the  shares  worth  $200  at  the  explititton  of  8  years,  or  06  montli.«. 
Sncli  was  the  Inducement  held  out  In  the  prospectus  of  the  company  to  induce 
pefBons  to  become  members  of  the  Association  or  shareholders.  There  were 
two  classes  of  members  in  the  Association:  First,  those  who  made  use  of 
their  membership  as  a  means  of  borrowing  money;  and,  second,  those  who  sim- 
ply invested  in  the  stock  as  a  means  of  making  a  profit  upon  small  savings. 
By  tar  the  greater  number  of  the  members  Iielonged  to  the  latter  class.  All 
does  to  the  Association  were  made  payable  at  the  home  ofSce  In  the  city  of 
Mandieflter,  N.  H.,  and  it  was  agreed  that  the  construction  of  all  contracts  of 
memberahip  with  the  Association  should  be  governed  by  the  laws  of  New  Humi)- 
tbire.  In  Martth,  IMtf,  the  bank  commissioners  of  New  Hampshire  filed  a  pcti- 
HiM  In  the  supreme  court  of  th^t  state,  in  accordance  with  a  law  of  the  state, 
aOeglDg  that  they  had  made  an  examination  of  the  affairs  of  the  Association, 
and  that  the  public  safety,  in  their  Judgment,  required  that  it  should  suspend 
business,  and  that  Its  affairs  should  be  liquidated  and  woimd  up.  The  supreme 
court  of  New  Hampshire,  on  such  petition,  appointed  David  A.  Taggart,  the 
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appellee,  statutory'  Assignee  of  tbe  Association;  his  powers  and  duties  being  sudi 
as  are  usually  detblved  upon  a  receiver  appointed  by  a  court  to  liquidate  th"e 
affairs  of  an  inaolTent  corporation.  Subsequently,  two  Stockholders  of  the  As- 
sociation, who  resided  In  the  state  of  Colorado,  filed  a  bill  in  the  district  court 
of  Pueblo  county,  Colo.,  praying  for  tbe  appointment  of  a  receiver  In  the  latter 
state.  In  compliance  with  such  application,  the  district  court  of  Pueblo  county 
appointed  Albert  L.  Murray  as  receiver  of  the  Association  for  the  state  of  Colo- 
rado, and  the  appointee  Is  still  acting  In  that  capacity.  Subsequently,  by 
direction  of  the  supreme  court  of  New  Hampshire,  It  was  ordered  that  Taggart, 
the  statutory  assignee,  transmit  and  turn  over  to  the  Colorado  receiver,  and  to 
the  local  receivers  who  might  be  appointed  in  other  states,  the  choses  in  action 
in  his  possession  that  were  secured  by  property  located  In  the  various  forel^ 
Jurisdictions.  This  order  was  evidently  made  by  the  New  Hampshire  court  as 
a  matter  of  comity,  and  to  enable  tbe  various  local  receivers  in  foreign  states 
to  more  easily  and  speedily  collect  the  assets  of  the  Association  there  located. 
In  October,  1896,  J.  W.  Smith  and  64  other  persons,  who  are  the  appellants, 
filed  an  interv«iing  petition  In  tbe  district  court  of  Pueblo  county,  alleging, 
in  substance,  that  they  were  stockholders  of  the  Association  resident  In  Colo- 
rado; that  they  bad  subscribed  to  its  stock,  and  paid  various  amounts  of  money 
thereon;  and  praying  that  Murray,  the  local  receiver,  should  hold  (.ue  funds 
realized  from  collections  made  In  Colorado  for  distribution  among  tbe  Colorado 
stockholders.  This  petition  proceeded  upon  the  theory  that,  as  the  association 
bad  ceased  to  do  business,  the  various  stockholders  residing  In  the  state  of 
Colorado  were  entitled  to  judgment  against  the  corporation  for  the  several 
amounts  of  money  which  they  had  respectively  paid  on  their  stock.  There- 
after David  A.  Taggart,  by  leave  of  court,  filed  an  intervening  petition  in  the 
district  court  In  said  cause,  which  he  prayed  might  be  tal^en  as  an  answer  to 
the  intervening  petition  filed  by  the  Colorado  stocldiolders,  and  also  as  a  cross 
petition.  He  prayed,  in  substance,  in  such  cross  petition,  that  the  fund  real- 
ized by  the  local  receiver  in  winding  up  the  aCTairs  o(  tbe  Association  In  the 
state  of  Colorado,  be  turned  over  to  him,  to  tbe  end  that  all  of  the  funds  of 
the  Association,  when  collected,  might  be  ratably  distributed  among  all  tbe 
members  of  the  Association.  The  case  was  subsequently  removed  to  the  cir- 
cuit court  of  the  United  States  for  tbe  district  of  Colorado,  at  the  instance  of 
the  foreign  assignee.  In  tbe  federal  court  the  case  appears  to  have  been 
heard  upon  the  two  intervening  petitions  heretofore  mentioaed.  and  certain  ex- 
hibits which  were  offered  in  support  thereof.  At  the  conclusion  of  such  hear- 
ing, the  circuit  court  ordered  and  decreed  tbat  the  funds  collected  by  Albert  L. 
Murray,  the  Colorado  assignee  of  the  Association,  be  applied  and  distributed  In 
like  manner  as  all  other  funds  realized  in  winding  up  the  Association,  and,  to 
that  end,  that  the  Colorado  receiver  be  directed,  after  paying  the  expenses  of 
his  trust,  to  pay  over  tbe  funds  In  bis  hands  to  David  A.  Taggart,  the  statutory 
assignee,  to  be  by  him  accounted  for  In  the  supreme  court  of  New  Hampshire, 
for  distribution  among  all  the  stockholders  of  the  Assoclaticn  ratably.  The 
case  comes  to  this  court  on  an  appeal  from  such  decree,  which  was  taken  by 
J.  W.  Smith  and  other  Colorado  stockholders. 

Henry  B.  Babb,  for  appellants. 
Charles  E.  Gast,  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court 

To  obtain  a  reversal  of  the  decree  of  the  circuit  court  directing 
the  transmission  of  the  Colorudo  assets  to  the  domiciliary  assignee 
in  New  Hampshire,  the  appellants  invoke  the  rule  which  is  ordi- 
narily applied  where  the  estate  of  a  decedent  is  being  administered 
at  the  place  of  his  domicile,  and  also  in  a  foreign  jurisdiction. 
They  assert  that  a  foreign  administrator,  unless  a  statute  of  the  atMe 
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otherwise  directs,  is  reqaired  to  pay  all  debts  proven  against  the  estate 
in  the  foreign  jurisdiction,  oat  of  the  assets  in  his  hands,  bef<nre  trans- 
mitting them,  or  any  part  thereof,  to  the  domiciliary  administrator, 
and  tliat  the  same  rule  should  be  applied  to  the  case  at  bar.  We  consider 
this  rule  inapplicable  to  the  case  in  hand,  because  of  the  different  rela- 
tions which  exist  between  the  creditors  of  a  deceased  person  and 
the  members  of  an  organization  like  the  Oranite  State  Provident 
Associaticm,  when  it  becomes  insolvent.  The  members  of  the  As- 
sociation, under  and  by  virtue  of  its  charter  and  by-laws,  were 
engaged  in  a  joint  or  mutual  enterprise.  They  shared  alike  in  the 
profits  of  the  Association,  in  proportion  to  the  number  of  shares 
which  they  respectively  owned,  and  they  alike  incurred  the  risk 
of  loss  incident  to  bad  management  or  other  causes.  With  respect 
to  the  Association,  they  occupied  the  same  relation  which  stock- 
holders bear  to  a  corporation  organized  for  business  purposes. 
The  money  which  they  paid  in  under  the  name  of  "monthly  dues" 
went  to  create  the  capital  of  the  Association,  which,  by  judicious 
management,  was  expected  to  make  each  share  worth  |200  at  the 
expiration  of  96  months.  It  cannot  be  said,  we  think,  that  the 
moneys  paid  to  the  Association  in  the  shape  of  monthly  dues  con- 
stituted a  loan  to  the  Association  in  the  ordinary  sense;  but  they 
were  moneys  intrusted  to  it  as  to  an  agent  or  trustee,  to  be  by  it 
invested  and  accumulated  for  the  common  b^ieflt  of  all  the  mem- 
bers of  the  Association,  and  to  be  eventually  divided  between  than 
according  to  their  several  contributions  to  the  common  fund.  Such 
being  the  nature  of  the  Association  and  the  purpose  of  its  organ- 
ization, we  can  perceive  no  just  or  reasonable  ground  upon  which 
it  can  be  held  that,  when  the  Association  became  insolvent,  the  res- 
idence or  citizenship  of  a  member  determined  the  amount  that  he 
should  receive  in  the  distribution  of  the  corporate  assets.  The 
share  that  each  member  is  entitled  to  in  such  distribution  is  gov- 
erned and  determined  by  the  contract  existing  between  the  mem- 
bers, rather  than  by  their  places  of  residence;  and  the  contract 
which  must  be  implied  from  the  very  nature  of  the  organization 
is  that,  if  anything  happened  to  the  Association, — ^if  the  venture 
proved  unsuccessful, — the  assets  of  the  Association,  after  debts 
due  to  nonmembers  had  been  paid,  should  be  divided  among  the 
members  according  to  their  several  contributions  to  the  common 
fund.  WTien  the  effects  of  a  deceased  person  are  administered  in 
different  states,  no  contractual  relations  exist  between  the  differ- 
ent creditors  of  the  estate.  Each  state,  therefore,  is  at  liberty  to 
pursue  its  own  policy  with  respect  to  assets  found  within  the  state. 
A  state  may  provide  that  home  creditors  shall  be  paid  in  full  out 
of  local  assets,  before  any  are  transmitted  to  the  foreign  admin- 
istrator, or  it  may  adopt  a  more  liberal  view,  and  make  regulations 
which  will  secure  a  pro  rata  distribution  of  the  assets  of  the  estate 
among  all  creditors  of  the  same  class,  both  foreign  and  domestic. 
We  think  that  the  rule  which  governs  in  such  cases  has  no  ap- 
plication to  the  case  at  bar.  Inasmuch,  then,  as  a  contract  must 
be  implied  from  the  nature  of  the  Association  requiring  its  funds 
to  be  distributed  ratably  anjong  all  the  members  according  to 
87F.-7 
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their  several  contributions,  it  is  manifest  that  snch  a  distribution 
can  be  more  conveniently  and  speedily  made  by  a  single  court  than 
by  numerous  courts  sitting  in  different  jurisdictions;  and  the  rule 
of  comity  which  prevails  among  courts,  in  our  judgment,  requires 
that  the  duty  of  making  the  distribution  should  be  devolved  upon 
the  New  Hampshire  court,  that  being  the  court  in  which  a  suit  to 
liquidate  the  affairs  of  the  insolvent  company  was  first  filed.  Ap- 
plying the  rules  of  comity,  there  can  be  no  doubt,  we  think,  of  the 
right  and  duty  of  a  court  of  equity  which  has  acquired  possession 
of  a  part  of  the  assets  to  direct  them  to  be  transmitted  to  the  court 
of  primary  jurisdiction,  to  the  end  that  they  may  be  there  dis- 
tributed ratably  among  all  the  members  of  the  Association,  in 
proportion  to  their  contributions  to  the  capital  of  the  corporation. 
The  question  which  is  presented  by  this  record  is  not  new,  but 
has  been  considered  at  length  and  decided  by  the  court  of  last  re- 
sort of  several  states.  It  was  held  by  the  supreme  judicial  court 
of  Massachusetts,  in  an  elaborate  opinion,  in  the  case  of  Buswell 
V.  Supreme  Sitting,  36  N.  E.  1065,  that  where  a  mutual  benefit  as- 
sociation, with  a  reserve  fund  held  by  the  subordinate  lodges  in 
different  states,  but  owned  and  controlled  by  the  supreme  lodge, 
became  insolvent,  and  a  receiver  was  appointed  with  power  to  col- 
lect the  assets  wherever  found,  and  to  wind  op  the  association, 
ancillary  receivers  of  the  several  branches  should  be  ordered  to 
transmit  such  reserve  fund  to  the  general  receiver.  The  same  view 
has  been  taken  in  the  states  of  New  Jersey,  Louisiana,  and  Mich- 
igan (Ware  v.  Supreme  Sitting  [N,  J.  Ch.]  28  Atl.  1041;  Durward 
V.  Jewett  [La.]  15  South.  386;  Baldwin  v.  Hosmer  [Mich.]  59  N. 
W.  432);  and  by  several  other  courts  as  well  (Failey  v.  Talbee,  55 
Fed.  892;  Parsons  v.  Insurance  Co.,  31  Fed.  305;  Fry  v.  Insur- 
ance Co.,  Id.  197).  See,  also,  Relfe  v.  Rundell,  103  U.  S.  222.  As 
these  authorities  are  also  in  point  on  all  the  other  questions  which 
have  been  raised  and  discussed  by  counsel  for  the  appellants,  we 
deem  it  unnecessary  to  pursue  the  subject  at  greater  length.  It 
is  to  be  presumed,  of  course,  that  the  New  Hampshire  court  will 
distribute  the  assets  of  the  Association  in  the  manner  hereinbefore 
indicated;  that  is  to  say,  among  all  the  members  in  proportion  to 
their  contributions  to  the  common  fund.  This  application  was 
made  by  the  foreign  statutory  assignee,  for  the  reason  that  they 
ought  to  be  BO  distributed,  and  that  a  distribution  such  as  ought  to 
be  made  could  not  be  made  unless  the  assets  were  concentrated  in 
the  hands  of  the  domiciliary  assignee.  We  think,  therefore,  that 
the  circuit  court  very  properly  declined  to  require  any  pledge  to  be 
given  as  to  the  method  of  distribution,  as  a  condition  precedent 
to  the  transmission  of  the  Colorado  assets  to  the  New  Hampshire 
assignee.    The  decree  of  the  circuit  court  is  therefore  affirmed. 
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JACOBUS  V.  UNITED  STATES. 
(Circuit  Court,  S.  D.  New  York.     May  9,  1898.) 

1.  Ukitkd  States  Hab«hai>— Febb — Tkansportiho  Prison  brb. 

Under  Ker.  St  i  829,  a  United  States  marsbal  for  the  Southern  district 
of  New  York,  for  transporting  prisoners  to  prisons  witliln  tlie  state  of  New 
York,  Is  entitled  to  fees  at  the  rate  of  10  cents  per  mile  for  himself  or  tils 
deputies,  and  for  each  prisoner  or  necessary  guard.  See  McMabon  v.  U.  S., 
17  Sop.  Ct  28, 164  U.  S.  81. 

8.  8amb — Deportation  of  Cbiubsb. 

For  transporting  to  the  frontier  or  seaboard  Chinese  persons  unlawfully 
within  the  United  States,  marshals  are  not  entitled  to  fees,  under  Bev.  St. 
i  829,  at  the  rate  of  either  10  cents  or  6  cents  per  mile;  the  service  is  a 
special  one,  and,  under  the  acts  making  appropriations  for  Chinese  exclu- 
sion, only  actual  expenses  are  allowed. 

i,  Bamb — SBBYiNa  Process. 

Where  several  distinct  lots  of  articles,  alleged  to  have  been  Illegally  Im- 
ported, are  grouped  in  a  single  libel  in  rem,  marshals,  for  serving  the  warrant 
of  seteure  under  such  libel,  are  entitled  to  fees  for  one  service  only,  and  may 
not  charge  a  separate  fee  for  service  against  each  separate  lot.  The  same 
Is  true,  also.  In  respect  to  the  service  of  a  monition  and  warrant  of  destruc- 
tion. Issued  under  the  libel. 

Hiis  was  an  action  by  John  W.  Jacobus  against  the  United  States, 
which  was  brought  under  the  provisions  of  section  2  of  the  act  of 
March  3, 1887  (24  Stat.  505),  known  as  the  "Tucker  Act" 

Henry  It.  Stimson  and  John  C.  Breckenridge,  for  petitioner. 
D.  Prank  Lloyd,  Asst.  V.  S.  Atty. 

SHIPMAN,  Circuit  Judge.  The  following  findings  of  fact  have 
been  agreed  to  by  the  resfpective  parties,  and  are  found  to  be  true  by 
the  court: 

(1)  That  the  petitioner  herein  Is  now,  and  at  all  the  times  hereinafter  men- 
tioned was,  a  citizen  of  the  United  States,  and  a  resident  of  the  city,  county, 
and  state  of  New  York. 

(2)  That  from  January  13,  1890,  to  July  25,  1894,  he  was  the  duly  appointed, 
qtiallfied,  and  acting  United  States  marshal  for  the  Southern  district  of  New 
York,  and  that  during  said  tlm6  he,  as  such  marshal,  performed  services  and 
Incorred  expenses  In  behalf  of  the  United  States,  and  thereby  earned  and 
became  entitled  to  receive  the  fees  and  allowances  provided  by  law. 

(3)  That  during  the  said  period  alnrve  named  the  petitioner  duly  rendered  his 
official  accounts,  with  the  vouchers  and  items  thereof,  to  the  district  court  of  the 
United  States  for  the  said  district,  and  duly  proved  to  the  satisfaction  of  the 
said  court,  in  the  presence  of  the  district  attorney.  In  the  manner  required  by  Act 
Feb.  22,  1875,  c.  96,  {  1,  that  the  services  therein  charged  by  your  petitioner  had 
been  actually  and  necessarily  performed,  and  that  the  disbursements  therein 
charged  had  been  fully  paid  in  lawful  money,  and  the  said  accounts  were  there- 
iq>on  duly  ai^roved  by  the  said  court  in  accordance  with  the  provisions  of  the 
said  act,  and  orders  duly  eitered  of  record  to  that  effect 

(4)  The  services  described  in  Schedules  A,  B,  and  C  of  the  petition  were  acto- 
ally  performed  by  the  marshal,  as  therein  set  forth. 

(5)  Thereafter  the  accounts  containing  the  said  charges.  Including  the  fees 
charged  In  Schedules  A  and  B  of  the  petition,  were  duly  presented  to  the  de- 
partment of  the  treasury  of  the  United  States  for  allowance  and  settlement 
thereof,  and  the  fees  now  claimed  In  said  Schedules  A  and  B  were  each  and  all 
of  them  disallowed  by  the  accoimting  oflBcers  of  said  department  on  the  sole 
ground  that  for  said  services  the  marshal  was  entitled  only  to  be  reimbursed  for 
his  actual  expenses,  and  was  not  entitled  to  receive  fees  or  mileage  for  said 
services.    In  aooeptlng  the  allowance  of  said  expenses,  the  petitioner  expressly 
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notified  the  acconntlng  officers  in  each  case  that  be  did  not  waive  his  rlgbt  to 
the- fees  so  charged  In  his  account. 

(6)  The  difference  between  the  amount  of  fees  charged  In  Schedule  A  (at  the 
rate  of  10  cents  a  mile,  in  gohig  only,  for  each  prisoner,  each  deputy,  and  each 
necessary  guard)  and  the  amount  allowed  as  expenses  In  lieu  of  said  fees  by  the 
accounting  officers,  Is  ^,378.41.  No  part  of  this  sum  has  been  allowed  or  paid 
by  the  United  States  to  the  petitioner. 

(7)  The  following  are  the  services  charged  for  In  Schedule  B  of  the  petitioner: 
The  Chinese  persons  therein  mentioned  were,  on  or  about  the  dates  therein  set 
forth,  brought  before  a  commissioner  of  the  United  States  circuit  court,  or  a 
Judge  of  said  court,  for  the  Southern  district  of  New  York,  at  the  city  of  New 
York,  upon  complaint  that  they  were  not  entitled  to  remain  In  the  United  Stales; 
and  the  said  commissioner  or  Judge,  In  Rccordance  with  the  laws  then  In  force, 
found  and  adjudged  that  the  said  Chinese  persons  were  not  lawfully  entitled  to 
remain  In  the  United  States.  Thereupon  the  said  commissioner  or  judge  or- 
dered that  the  said  Chinese  persons  be  removed  from  the  United  States.  The 
dates  of  sa|d  Judgments  and  orders  for  removal  are  as  follows:  As  to  two  of 
the  Chinese,  June  14,  1892,  and  February  23,  1883;  as  to  two  others,  and  as  to 
the  remaining  two.  May  2,  1894.  Thereupon,  on  or  about  the  dates  mentioned 
In  said  Schedule  B,  and  in  accordance  with  said  Judgments  and  orders,  the  peti- 
tioner transported  the  said  sis  Chinese  persons  from  the  city  of  New  York  to 
the  city  of  San  Francisco,  Cal.,  and  there  duly  delivered  them  to  the  collector 
of  customs  at  said  port  of  San  Francisco,  for  deportation  to  China.  For  this 
service  petitioner  now  claims  the  sum  of  $2,096.40,  this  amount  being  the 
difference  between  fees  amounting  to  $4,601.60,  at  the  rate  of  10  cents  a  mite 
tor  travel,  In  going  only,  from  New  York  to  San  Francisco,  for  each  C3ilnese 
person,  each  deputy,  and  each  necessary  guard,  and  the  $2,506.20  allowed  him 
by  the  accounting  officers  as  reimbursement  of  his  actual  expenses  In  performing 
the  said  services.  The  distance  from  New  York  to  San  Francisco  Is  3,266 
miles,  and  the  mileage  charged  by  the  marshal,  as  above  mentioned,  for  each 
of  the  above  Chinamen  (exclusive  of  the  mileage  for  deputies  and  guards),  was 
$326.60,  amounting  to  $1,959.60  for  all  six.  The  actual  cost  of  the  tran^wrtatlon 
and  subsistence  of  said  six  Chinamen  (exclusive  of  the  transportation  and  sub- 
sistence of  the  deputies  and  guards)  was  $(i$9.96.  The  marshal  also  included  fai 
the  amount  set  forth  In  Schedule  B  of  the  petition  a  charge  of  six  cents  a  mile 
for  travel,  In  going  only,  to  serve  a  warrant  of  deportntlnn  for  each  of  the 
above  six  Cihhiese  persons,  amounting  In  each  case  to  $106.06,  and  in  all  to 
$1,175.76.  The  following  Is  the  form  of  the  warrant  thus  served  by  the  marshal 
upon  the  collector  of  customs  of  San  Francisco,  by-  delivering  to  him  a  copy 
thereof,  together  with  the  receipt  of  the  said  collector  for  the  said  Chinese  persons 
attached  to  or  Indorsed  upon  the  original  warrant  when  returned  by  the  marshal 
to  the  commissioner  or  Judge  who  Issued  It: 

"The  President  of  the  United  States  of  America,  to  the  Marshal  of  the  United 
States  for  tlie  Southern  District  of  New  York,  and  to  his  Deputies,  or  Either 
of  Them:  Whereas,  complaint  upon  oath  was  duly  made  before  me,  a  com- 
missioner of  the  drcult  court  of  the  United  States  for  the  Southern  district  of 
New  York,  cliarging  one  Ung  Seek,  a  Chinese  person,  or  person  of  Chinese 
descent,  with  being  then  and  there  unlawfully  within  the  United  States,  and  the 
said  Ung  Seek  having  been  arrested  and  brought  before  me  by  the  marshal  of 
the  United  States  for  said  district  upon  a  warrant  Issued  by  me  upon  the  said 
complaint,  and  It  appearing  tq>on  an  examination  before  me,  by  the  evidence 
presented,  that  said  Ung  Seek  is  a  Chinese  person,  or  a  person  of  Chinese  de- 
scent, and  the  said  Ung  Seek  having  failed  to  establish  to  my  satisfaction  his 
lawful  right  to  remain  in  the  United  States;  and  whereas,  the  said  Ung  Seek 
having  failed  to  make  It  appear  to  me  that  he  Is  a  subject  or  citizen  of  seme 
other  country:  Now,  therefore,  you  and  each  of  you  are  hereby  commanded,  in 
the  name  of  the  president  of  the  United  States,  to  remove  the  said  Ung  Seek 
from  the  United  States  to  China  as  provided  for  by  law. 

"Witness  my  hand  and  seal  this  23d  day  of  February.  1898. 

"[Signed]  Samuel  H.  Lyman, 

••OommlSBloner  of  the  Circuit  Court  of  the  United  States 

"[Seal.]  for  the  Southern  District  of  New  York." 
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'  Indorsed: 

"Warrant  of  Deportation. 

"I  hereby  depute  C.  H.  Jacobus,  A.  C.  Kennedy  &  S.  Hlldreth,  or  either  <A 
tbem,  to  execute  the  wttbin  warrant. 

"J.  W.  Jacobus,  U.  S.  Marshal.  S.  D.  N.  Y."        ♦ 

"Office  of  the  Collector  of  Customs,  Port  of  San  Francisco. 

"March  20,  1893. 
•Tlecelved  of  Chas.  H.  Jacobus,  U.  S.  deputy  marshal.  Sontbern  district  of  New 
Toilc,  the  following  named   Chinese   person  found   unlawfully   in   the  United 
Staites,  and  ordered  deported  from  said  district  to  China,  the  country  whence  they 
came:    Ung  Seek;    Lnk  Lnng. 

"[Signed]  T.  G.  Phelpa,  Collector  of  Customs." 

®  First.  In  the  said  accounts  as  thus  approved  were  included  diarges  by  the 
marshal  for  taking  possession,  on  February  11,  1891,  of  65  certain  lots  of  articles 
imder  a  warrant  of  seizure  Issued  to  him  for  that  purpose.  Said  charges  thus 
made  were  at  the  rate  of  $2  for  the  service  of  said  writ  upon  each  of  said  65 
lots  of  articles,  amounting  to  |130.  Second.  The  said  65  lots  of  articles  had 
been  Innported  from  various  foreign  countries  Into  the  United  States  on  different 
dates  and  vessels,  consigned  and  addressed  to  different  persons,  and  had  been 
detained  by  the  collector  of  the  port  and  collection  district  of  New  York  In  the 
course  of  Importation.  A  list  of  the  said  65  lots  of  articles,  of  the  dates  of  Im- 
portation and  detention  by  the  collector,  and  of  the  names  of  the  persons  to 
whom  they  were  consign^  Is  attached  to  the  complaint  and  affidavit  of  the 
collector  In  the  proceedings  hereinafter  mentioned.  Third.  Service  of  said  war- 
rant of  seizure  was  actually '  made  In  pursuance  of  certain  proceedings  taken 
against  said  65  lots  of  articles  under  sections  2491  and  2492  of  the  Revised' 
Statutes  of  the  United  States.  Annexed  hereto, -as  Exhibit  D,  are  true  copies 
of  the  writs  and  other  papers  tised  In  the  said  proceedings,  to  wit,  the  complaint 
and  affidavit  of  the  collector,  the  warrant  of  seizure,  the  return  of  the  marshal 
to  said  warrant,  the  Information,  the  monition  and  the  return  of  the  marshal 
thereto,  the  decree  of  destruction,  and  the  warrant  of  destruction  and  the  return 
of  the  marshal  thereto.  Fourth.  In  the  said  accounts  as  thus  approved  were 
also  included  charges  by  the  marshal  for  executing  on  December  14,  1891,  against 
the  said  65  lots  of  articles,  the  writ  of  monition  above  mentioned,  and  for  at- 
taching the  said  articles  in  obedience  to  said  motion,  and  giving  notice  to  all 
persons  claiming  the  same  to  show  cause  why  said  articles  should  not  be  con- 
demned, forfeited,  and  destroyed.  Said  services  were  actually  rendered  as  set 
forth  by  the  return  of  the  marshal  to  said  writ  of  monlticn,  and  said  charges 
were  at  the  rate  of  ?2  for  the  execution  of  said  writ  against  each  of  said  85 
lots  of  articles,  amounting  to  $130.  Fifth.  In  the  said  accounts  as  thus  approved 
were  also  Included  charges  by  the  marshal  for  executing  on  December  31,  1891, 
a  writ  of  destruction  against  said  66  lots  of  articles,  and  destroying  the  same. 
Said  services  were  actually  rendered  as  set  forth  In  the  marshal's  return  to  said 
writ,  and  said  charges  were  at  the  rate  of  $2  for  the  execution  of  said  writ 
against  each  of  said  65  lots  of  articles,  amounthig  to  $130.  Sixth.  Thereafter 
the  said  accounts  containing  the  said  charges  wore  duly  presented  to  the 
deiwrtmcnt  of  the  treasury  of  the  United  States  for  allowance  and  settlement 
thereof,  and  the  said  charges  were  each  and  all  of  them  disallowed  by  the 
accounting  officers  of  said  department  on  the  sole  ground  that  for  all  of  the  said 
services  the  marshal  was  entitled  to  but  VI  for  the  service  and  execution  of  the 
warrant  to  take  possession,  $2  for  the  service  and  execution  of  the  said  moni- 
tion, and  $2  for  the  service  and  execution  of  said  writ  of  destruction,  amounting 
to  $6  In  all.  Seventh.  Of  the  said  charges  of  $;i90,  made  by  the  marshal  as 
aforesaid,  the  sum  of  $384  has  never  been  settled  or  paid  by  the  Unltal  States, 
and  constitutes  one  of  the  claims  for  which  the  present  action  was  brought. 

(9)  First.  That  In  the  said  accounts  as  thus  approved  were  also  Included 
charges  made  by  the  marshal  for  serving  and  executing  on  March  16,  1893,  a 
warrant  of  seizure,  and  on  June  13,  1893,  a  monition  to  attach  and  publish  notice, 
and  on  Jime  27,  1893,  a  writ  of  destruction  against  each  of  20  other  lots  of 
articles.  Said  20  lots  of  articles  had  been  imported  from  various  foreign  coun- 
tries Into  the  United  States  on  different  dates  and  vessels,  consigned  and  ad- 
dremed  to  different  persons,  and  had  been  detained  by  the  collector  of  the  port 
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and  collection  tlistrlct  of  New  York  at  various  different  dates.  Second.  The 
service  of  said  writs  was  acttwljy  performed  as  recited  In  said  accounts,  In  pur- 
suance of  certain  proceedings  taken  under  and  In  accordance  with  the  terms  of 
sections  2491  and  2492  of  the  Revised  Statutes  of  the  United  States.  The  said 
writs  so  executed,  and  the  return  of  the  marshal  thereto,  were  similar  In  all 
respects  to  those  executed  by  him  on  the  65  lots  of  articles  last  above  mentioned, 
and  the  proceedings  and  papers  In  which  said  writs  were  Issued  were  similar  in ' 
all  respects  to  the  proceedings  and  papers  against  said  65  lots,  as  set  forth  lu 
Kxhibit  D,  except  that  such  proceedings  and  papers  related  to  20  instead  of  65 
lots  of  articles.  Thin).  The  charges  thus  made  by  the  marshal  and  approved 
by  the  said  district  court  were  for  $2  for  the  service  of  each  of  the  said  three 
writs  upon  each  of  the  said  20  lots  of  articles,  amounting  to  a  total  of  |120. 
Fourth.  Thereafter  the  said  accounts  containing  the  said  charges  were  duly  pre- 
sented to  the  department  of  the  treasury  of  the  United  States  for  allowance 
and  settlement  thereof,  and  the  said  charges  were  each  and  all  of  them  disal- 
lowed by  the  accounting  officers  of  said  department  on  the  sole  ground  that  for 
all  the  said  services  the  marshal  was  entitled  to  but  $2  for  the  service  and  exe- 
cution of  the  warrant  of  seizure,  §2  for  the  service  and  execution  of  the  said 
monition,  and  $2  for  the  service  and  execution  of  said  writ  of  destruction, 
amounting  to  $6  In  all.  Fifth.  Of  the  said  charges  of  $120,  made  by  the  mar- 
shal as  aforesaid,  the  sum  of  $114  has  never  been  allowed,  settled,  or  paid  by 
the  United  States,  and  constitutes  one  of  the  claims  under  which  the  present 
action  was  brought. 

(10)  First  That  In  the  accounts  as  thus  approved  were  also  Included  charges 
made  by  the  marshal  for  serving  and  executing  on  February  10,  1892,  a  warrant 
of  seizure,  and  on  March  10,  1893,  a  monition  to  attach  and  publish  notice,  and 
'  on  May  22,  1S93,  a  writ  of  destruction  against  each  of  49  other  lots  of  artides. 
Said  49  lots  of  articles  had  been  imported  from  various  foreign  countries  Into 
the  United  States  on  different  dates  and  vessels,  consigned  and  addressed  to 
different  persons,  and  had  been  detained  by  the  collector  of  the  port  and  col- 
lection district  of  New  York  at  various  different  dates.  Second.  The  service 
of  said  writs  was  actually  performed  as  recited  in  said  accounts,  in  pursuance 
of  certain  proceedings  taken  under  and  in  accordance  with  the  terms  of  sections 
2491  and  2492  of  the  Revised  Statutes  of  the  United  States.  The  said  writs 
so  executed,  and  the  return  of  the  marshal  thereto,  were  similar  In  all  re- 
spects to  those  executed  by  him  against  the  65  lots  of  articles  above  mentioned, 
and  the  proceedings  and  papers  in  which  said  writs  were  issued  were  similar 
in  all  respects  to  the  proceedings  and  papers  against  said  other  lots,  copies  of 
which  are  hereto  annexed,  marked  "E.xhiblt  D,"  except  that  such  proceedings 
and  papers  related  to  49  Instead  of  05  lots  of  articles.  Third.  The  charges  thus 
made  by  the  marshal  and  approved  by  the  said  district  court  were  for  J!2  for 
the  service  of  each  of  the  said  three  writs  upon  each  of  the  said  49  lots  of 
articles,  amounting  to  a  total  of  $294.  Fom-th.  Thereafter  the  said  accounts 
containing  the  said  charges  were  duly  presented  to  the  department  of  the 
treasury  of  the  United  States  for  allowance  and  settlement  thereof,  and  the  said 
charges  were  each  and  all  of  them  disallowed  by  the  accoimtlng  officers  of  said 
department  on  the  solp  ground  that  for  all  of  the  said  services  the  marshal  was 
entitled  to  but  $2  for  the  service  and  execution  of  the  warrant  of  seizure,  $2  for 
the  service  and  execution  of  the  said  monition,  and  $2  for  the  service  and  exe- 
cu'tlon  of  said  writ  of  destruction,  amounting  to  $6  In  all.  Fifth.  Of  the  said 
charges  of  $294,  made  by  the  marshal  as  aforesaid,  the  sum  of  $288  has  never 
been  allowed,  settled,  or  paid  by  the  United  States,  and  constitutes  one  of  the 
claims  under  which  the  present  action  was  brought 

"Exhibit  D. 
"Complaint  and  Affidavit 

"District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

"To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York:  The  complaint  of  James  Carter, 
of  the  port  and  collection  district  of  New  York,  in  said  Southern  district  re- 
spectfully shows  that  on  dates  during  one  thousand  eight  hundred  and  ninety 
certain  articles,  being  then  and  lliore  articles  for  the  prevention  of  conception, 
obscene  articles,  namely,  slxty-flve  lots  of  articles  for  the  prevention  of  concep- 
tion, obscene  books,  cards,  photographs,  manf.  of  Ivory,  etc.,  were  Imported  Into 
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the  Tnlted  States  within  said  district  by  various  parties  as  per  schedule  an- 
nexed, having  been  brought  from  various  a  foreign  port  or  place,  by  the  ship  or 
vessel  as  described  In  schedule,  contrary  to  the  statute  of  the  United  States  In 
sod)  case  made  and  provided;  that  said  articles  were  then  and  there  seized  by 
the  coDeetor  of  the  port  and  collection  district  of  New  York  In  the  course  of 
importation,  and  are  now  detained  by  him  within  the  district  aforesaid,  accord- 
ing to  law.  James  Carter." 

"Sonthem  District  of  New  York,  City  and  County  of  New  York— ss.:  James 
Carter,  being  duly  sworn,  says  that  the  foregoing  declaration  or  complaint  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on  his 
information  and  belief,  and  that  as  to  these  matters  be  believes  It  to  be  true. 

"James  Carter. 
"Sworn  to  before  me  tUs  9th  day  of  February,  1801. 

"Thos.  Alexander,  U.  S.  Commissioner." 
Indorsed: 

"37-22. 

"U.  S.  District  Court,  Southern  District  of  New  York. 

"In  tbe  Matter  of  the  Complaint  of  James  Carter  That  Articles  have  been  Im- 
ported Contrary  to  Sec.  2491,  Revised  Statutes  U.  S.  Complaint  and  Affidavit 
to  Ground  Warrant 

*'Hon.  Edward  Bfitcbell,  V.  8.  Attorney. 
"Fllea  Feby.  11, 1891." 

Attached  to  the  face  of  this  complaint  and  affidavit  Is  the  following  schedule: 

No.  Date.  Importer.  Goods. 

tIJStL  Sept.  M/8B.  Jolm  Keep.  1  article  for  prevention  of  conception. 

Then  follows  a  list  of  6S3  other  articles,  with  the  numbers,  dates  of  importation, 
names  of  importers,  and  description  of  goods. 

"Warrant  to  Take  Possession. 

"Tbe  President  of  the  United  States  of  America  to  the  Marshal  of  the  United 
States  for  the  Southern  District  of  New  York:  It  being  made  to  appear  to  my 
satisfaction  by  the  complaint  and  affidavit  of  James  Carter,  sworn  to  the  9th 
day  of  February,  1891,  that  certain  obscene  articles  and  artides  for  the  pre- 
vention of  conception,  namely,  sixty-five  lots  of  articles  for  the  prevention  of 
conceptloD,  obscene  books,  cards,  photographs,  manufactures  of  Ivory,  etc.. 
Imported  on  dates  during  the  year  one  thousand  eight  hundred  and  ninety,  by 
various  parties,  as  per  schedule  annexed  to  said  complaint  and  affidavit  and  a 
copy  thereof  annexed  hereto,  have  been  imported  into  the  United  States  within 
tbe  district  aforesaid,  contrary  to  the  statute  of  the  United  States  in  such 
ease  made  and  provided,  and  that  tbe  said  articles  have  been  Beiz^ed  In  the 
coarse  of  Importation  by  the  collector  of  the  port  anil  collection  district  of  New 
York,  and  are  now  detained  by  him,  within  the  district  aforesaid,  according  to 
law:  Now,  therefore,  under  and  by  virtue  of  the  power  vested  In  me  by  the 
fifth  section  of  the  act  of  congress  approved  Jklarch  3,  1873,  entitled  'An  act 
for  the  suppression  of  trade  in,  and  dreulaticn  of,  obscene  literature  and  articles 
of  immoral  use,'  and  tbe  acts  supplemental  thereto  nn,i  amendatory  thereof,  I, 
Addison  Brown,  judge  of  the  district  court  of  the  United  States  for  the  Southern 
district  of  New  York,  do  hereby  require  you.  by  yourself  or  deputy,  to  seize  and 
take  possession  of  the  said  articles,  and  to  safely  keep  the  same  In  your  posnes- 
sion  nntll  tbe  further  order  of  this  court;  and,  as  soon  as  you  shall  hare  taken 
possession  of  the  same,  to  forthwith  thereupon  make  due  and  immediate 
retom  tbereof,  and  return  this  warrant,  with  report  of  proceedings  thei-eoii,  to 
the  district  court  of  tbe  United  States  for  tbe  Southern  district  of  New  York, 
as  required  by  law. 

"Witness  my  band  and  the  seal  of  said  court,  at  the  dty  of  New  York,  this  lltb 
day  of  Febniary,  one  thousand  eight  hundred  and  ninety-one. 

"Addison  Brown, 
'Judge  of  tbe  District  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 
"Attest:   Saml.  H.  Lyman,  Clerk. 

"Edw.  MltdieU,  United  States  Attomey." 
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Indorsed: 

"87-22. 

"U.  S.  District  Court,  Southern  District  of  New  Tortc. 

"In  the  Matter  of  Certain  Articlee  Imported  Contrary  to  Sec.  3,  Act  March  8, 
1873,  and  Acts  Supplemental  Thereto  and  Amendatory  Thereof.  Original 
Warrant. 

"Edward  Mitchell,  U.  S.  Attorney. 
"I  have  served  the  within  warrant  by  taking  possession  of  the  articles  wltiiln 
named,  which  I  now  bold,  subject  to  the  further  order  of  this  court 
"Dated  Feb.  17,  1891. 

"John  W.  Jacobus,  U.  S.  Marshal. 
"Filed  Feby.  17-1881." 

Attached  to  the  face  of  the  warrant  of  seizure  Is  a  sdiedule  In  terms  the  same 
as  the  one  attached  to  the  face  of  the  complaint  and  affidayit. 

"Information. 

"District  Court  of  the  United  States  of  America  for  the  Southern  District  of 

New  York— Of  February  Term  In  the  Year  One  Thousand 

Eight  Hundred  and  Ninety-One. 

"Before  the  Honorable  Addison  Brown,  the  District  Judge. 

"On  the  16th  day  of  February,  In  the  year  one  thousand  eight  hundred  and 
ninety-one,  comes  Edward  Mitchell,  as  the  attorney  of  the  United  States  for  the 
said  Southern  district  of  New  York,  In  a  cause  of  seizure  and  forfeiture  of 
property  under  revenue  laws  of  the  United  States,  and  informs  the  court:  That, 
on  the  several  days  set  forth  in  the  schedule  annexed  in  the  column  headed 
'Date,'  Joel  B.  Erhardt,  the  then  collector  of  customs  for  the  port  and  collection 
district  of  the  city  of  New  York,  seized  on  land  the  property  described  and  set 
forth  In  the  said  schedule  in  the  column  beaded  'Goods,'  which  he  now  has 
within  the  said  Southern  district  of  New  York,  as  forfeited  to  the  United  States 
for  the  causes  propounded  In  the  following  articles;  that  said  goods,  wares, 
and  merchandise  were  then  and  there  obscene  boolcs,  papers,  prints,  photographs, 
pictures,  match  safes,  canes,  clay  figures,  glass  articles,  cigar  holders,  playing 
cards,  toys,  manufactures  of  ivory  and  metal,  calendars,  check  pessaries,  rubber 
pessary,  articles  for  the  prevention  of  conception,  as  ^>ecifled  in  said  column 
beaded  'Goods,'  and  were  imported  into  the  United  States  in  the  port  and  col- 
lection district  of  New  York,  from  foreign  ports  and  places,  contrary  to  the 
statute  of  the  United  States  in  such  case  made  and  provided,  to  wit,  section  2491 
of  the  Revised  Statutes  of  the  United  States.  And  the  said  attorney  of  the 
United  States,  on  behalf  of  the  United  States,,  saith  that  all  and  singular  the 
premises  are  true;  and  that  by  reason  thereof,  and  by  force  of  the  statutes  In 
such  case  made  and  provided,  the  aforementioned  goods,  wares,  and  merchan- 
dise became  and  are  forfeited  to  the  use  of  the  said  statutes  provided.  Where- 
fore he  prays  that  due  process  issue  in  that  l)ebaif,  as  well  of  attachment,  to 
bring  the  said  property  within  the  custody  of  the  court,  as  of  monition,  to  all 
parties  in  interest,  to  appear  on  the  return  of  such  process,  and  duly  intervene 
herein,  by  claim  and  i)Iea  to  the  premises;  and,  due  proceedings  being  had  there- 
on, that,  for  the  causes  aforesaid,  the  said  goods,  wares,  aud  merchandise  be 
condemned  by  decree  of  destruction,  or  such  other  disposition  thereof  as  the 
court  shall  direct  according  to  law. 

"[Signed]  Kdwd.  MitcheU,  D.  S.  Atty." 

Indorsed: 

"37-22. 

"U.  S.  District  Court,  Southern  District  of  New  York. 

"United  States  versus  One  Obscene  Book  and  64  Other  Lots  of  Obscene  Artldes. 
Information  of  forfeiture.     In  Rem.     S.  2.491,  R.  S.  U.  S. 

"Edward  Mitchell,  United  States  Attorney,  Attorney  for  PlaintUf. 
"Dne  service  of  a  copy  of  the  within  Is  hereby  admitted. 

"New  York,  ,  189-. 

" ,  Attorney  for  Defendant. 

"FUed  Feby  16,  1891." 
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"Sir:  Ton  wia  please  take  notice  that  a ,  of  which  the  within  Is  a  copy, 

was  this  day  duly  entered  In  the  wlthln-entltled  action,  in  tbe  offlce  ot  the  cleric 

(rfthe . 

"Dated,  N.  Y., ,  18^. 

"Yours  6tc* 

" ,  TJ.  S.  Attorney,  Attorney  for  Plaintiff. 

"To ,  Attorney  for ." 


"Monition. 

"Southern  District  of  New  York— ss.: 

"The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Southern 
District  of  New  York,  Greeting:  Whereas,  an  Information  hath  been  filed  in 
the  district  court  of  the  United  States  for  the  Southern  district  of  New  York  on 
the  Ittth  day  of  February,  In  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-oue,  by  Edward  Mitchell,  Esquire,  U.  S.  district  attorney,  on  behalf 
of  the  United  Statffl  of  America,  against  the  property  mentioned  and  described 
in  the  following  schedule:  [Here  is  annexed  a  schedule  In  terms  the  same  as 
the  one  annexed  to  the  complaint  and  affidavit,  supra],— for  the  reasons  and 
causes  in  the  said  information  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  In  that  behalf  to  be  made,  and  that  all  persons  Inter- 
ested in  the  said  property  may  be  cited,  In  general  and  special,  to  answer  the 
premises,  and  all  proceedings  being  had  that  the  said  property  may,  for  the 
causes  in  the  said  information  mentioned,  be  condemned  and  destroyed  as  for- 
feited to  the  United  States:  You  are  therefore  hereby  commanded,  as  yon  have 
been  heretofore  commanded,  to  attach  the  said  property,  and  to  detain  the  same 
in  your  custody,  until  the  further  order  of  the  court  resi)ectlng  the  same,  and 
to  give  due  notice  to  all  persons  claiming  the  same,  or  knowing  or  having  any- 
thing to  say  why  the  same  should  not  be  condemned  and  destroyed  pursuant 
to  Dk  prayer  of  tlie  said  information,  that  they  be  and  appear  before  the  said 
court,  to  be  held  in  and  for  the  Southern  district  court  of  New  York,  on  the  29tb 
day  of  December,  1801,  at  eleven  o'clock  In  the  forenoon  of  the  same  day,  if 
the  same  shall  be  a  day  of  Jurisdiction,  otherwise  on  the  next  day  of  Jurisdic- 
tion thereafter,  then  and  there  to  Interpose  a  claim  for  tlie  same,  and  to  make 
their  allegations  In  that  behalf;  and  what  you  shall  have  done  on  the  premises, 
do  you  then  and  there  make  return  thereof,  together  with  this  writ. 

"Witness:  The  Honorable  Addison  Brown,  Judge  of  the  said  court,  at  the 
city  of  New  York,  In  the  Southern  district  of  New  York,  this  14th  day  of  De- 
cember, In  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-one,  and 
of  our  Independence  the  one  hundred  and  sixteenth. 

"Saml.  H.  Lyman,  Olerk. 

"Edward  Mitchell,  U.  S.  District  Attorney." 

Indorsed: 

"VoL  87,  Page  22. 

"Southern  District  of  New  York,  United  States  District  Court 

"TPhe  United  States  va.  One  Obscene  Book  and  64  Other  Lots  of  Obscene 
Articles.    Alias  Monition  Eet'ble  Dec.  29,  1891. 

"Edward  Mitchell,  U.  S.  Attorney. 
"Ffled  the  29th  day  of  Dec.,  1891." 

Attached  to  this  monition  are  proof  of  pnbllcatloa  of  notice  as  required  by  law 
aai  order  of  Judge  directing  alias  monition: 

"In  obedience  to  the  within  monition,  I  attached  the  artides  therein  described, 
on  the  14th  day  of  December,  1801,  and  In  obedience  to  the  annexed  order  have 
given,  as  appears  by  the  annexed  proof  of  publication,  due  notice  to  all  persons 
claiming  the  same  that  this  court  will  on  the  29th  day  of  December  Inst.  (If  that 
day  shall  be  a  day  of  jurisdiction;  if  not,  on  the  next  day  of  Jurisdiction  there' 
after)  proceed  to  the  trial  and  condemnation  thereof,  should  no  claim  be  Inter- 
posed for  the  same.  John  W.  Jacobus,  U.  S.  Marshal. 

"Dated  Dec.  29,  1891." 

"Decree  of  Destruction. 

"At  a  Stated  Term  of  the  District  Court  of  the  United  States  of  America  for 
the  Southern  District  of  New  York,  held  at  the  United  States  Court  Rooms, 
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•     in  the  city  of  Xew  York,  In  the  Said  District  on  the Day  of  December, 

in  the  Tear  of  Onr  Lord  One  Thonsand  Eight  Hundred  and  Ninety-One. 

"Present:    The  Honorable  Addison  Brown,  District  Judge. 

"Tbe  United  States  of  America  ts.  One  0))scene  Book  and  Slxty-Foor  Other  Lots 
'  of  Ol)scene  Articles.    Final  Decree. 

"The  monition  issued  in  this  cause  tiaving  been  heretofore  rettuned,  and  tbe 
usual  proclamation  having  been  made,  and  tbe  default  of  all  persons  bieing  duly 
entered,  it  is  tliercupon,  on  motion  of  Mward  Mitchell,  Esq.,  attorney  for  the 
United  States,  ordered,  sentenced,  and  decreed,  by  the  court,  now  here,  and  his 
honor,  the  district  judge,  by  virtue  of  the  power  and  authority  In  him  vested, 
doth  hereby  order,  sentence,  and  decree,  that  the  goods,  wares,  and  merchandise 
above  mentioned  tie,  and  the  same  accordingly  are,  condemned  as  forfeited  to 
tbe  United  States.  And  upon  like  motion  it  is  further  ordered,  sentenced,  and 
decreed  tiiat  the  clerk  of  this  court  Issue  a  writ  of  destruction  to  the  marshal  of 
tlie  district,  returnable  on  tbe  first  Tuesday  of  January  next 

"Addison  Brown." 

Indorsed: 

"Vol.  37,  Page  22. 

•TJistrict  Court  of  the  United  States  for  the  Southern  District  of  New  Torlc 

"The  United  States  of  America  vs.  One  Obscene  Book  and  Sixty-Four  Other  Lota 
of  Obscene  Articles. 

"Edward  Mitchell,  U.  S.  District  Attorney. 
"Final  Decree  of  Condemnation  and  Destruction.    Filed  Dec.  30,  ISOl." 

"Warrant  of  Destruction. 

"Southern  District  of  New  York— ss.: 

"The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Southern 
District  of  New  York,  Greeting:  Whereas,  an  information  was  filed  in  the 
district  court  of  tlie  United  States  for  the  Southern  district  of  New  York  on  the 
11  day  of  Feliruary,  in  the  year  of  onr  Lord  one  thousand  el^t  hundred  and 
ninety-one,  by  Edward  Mitchell,  United  States  district  attorney,  on  belialf  of 
the  United  States  of  America,  against  one  otiscene  Ixwk  and  64  other  lots  of 
obacene  articles,  and  praying  that  tbe  same  may  be  condemned  as  forfeited  to 
the  said  United  States;  and  whereas,  the  said  goods,  wares,  and  mercliandise 
have  l>een  attached  by  the  process  issued  out  of  the  said  district  court  In  pursu- 
ance of  the  said  information,  and  are  now  In  custody  by  virtue  tliereof,  and  sndi 
proceedings  tiave  lieen  tliereupon  had  that  by  the  definite  sentence  and  decree 
of  the  said  court  in  this  cause,  made  and  pronounced  on  the  30th  day  of  De- 
cemtier,  one  thousand  eight  hundred  and  ninety-ose,  the  said  goods,  wares,  and 
merchandise  were  condenmed  as  aforesaid,  and  ordered  to  be  destroyed  by  yon, 
the  said  marsiial,  according  to  law,  and  tiiat  you  have  this  writ  at  a  district 
coiut  of  the  United  States  to  be  held  for  the  Southern  district  of  New  York,  on 
the  Ist  Tuesday  of  January,  one  thousand  eight  hundred  and  ninety-two:  There- 
fore, you  and  the  said  marshal  are  hereby  commanded  to  cause  the  said  goods, 
wares,  and  merchandise  so  condemned  and  ordered  to  be  destroyed  to  be  de- 
stroyed In  the  manner  and  form  upon  the  notice,  and  at  the  time  and  place  by 
law  required;  and  that  you  have,  pursuant  to  the  aforesaid  order  or  decree, 
then  and  there  this  writ. 

"Witness:  The  Honorable  Addison  Brown,  judge  of  tbe  said  court,  at  tbe 
city  of  New  Yoi*.  in  the  Southern  district  of  New  York,  this  31st  day  of  De- 
cember, in  the  year  of  our  tiord  one  thousand  eight  hundred  and  ninety-one,  and 
of  onr  Independence  the  one  hundred  and  sixteenth. 

"Sam'l  H.  Lyman,  Clerk. 

"Edward  Mltdiell,  U.  S.  District  Attorney." 

"In  obedience  to  the  alx>ve  precept  I  bave  destroyed  the  goods,  wares,  and  ma- 
diandise  above  described. 

"Dated  this  Feb.  10,  1802,  day  of . 

"John  W.  Jacobus,  U.  &  Marshal." 
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iDdoraed: 

"Vol.  37,  No.  2. 

"United  States  District  Oourt  for  tbe  Sonthern  District  of  New  York. 
"rrhe  United  States  vs.  One  Obscene  Book  and  Sixty-Four  Other  Lots  of  Obscene 
Articles.     Writ  of  Destruction.     Returnable  for  tbe  first  Tuesday  of  Janu- 
ary, 1882. 

"Edward  Mitchell,  U.  S.  District  Attorney. 
"Pfled  the  10  day  of  Feby.,  1892." 

The  conclusions  of  law  upon  the  foregoing  facts  are  as  follows: 
L  T^ie  petitioner  is  entitled  to  the  amount  of  fees  charged  in 
Schedule  A  for  the  transportation  of  prisoners  under  a  final  sen- 
tence, frtHU  New  York  City  to  various  prisons  and  penitentiaries  in 
the  state  of  New  Yorlt,  at  the  rate  of  10  cents  per  mile  for  himself 
or  his  deputy,  and  for  each  prisoner  and  necessary  guard,  as  provided 
in  section  829  of  the  Bevised  Statutes.  The  right  to  this  fee  hav- 
ing been  determined  by  the  supreme  court  in  McMahon  v.  U.  S.,  164 
U.  8.  81,  17  Sup.  Ct.  28,  the  government  withdrew  any  objection  to 
this  part  of  the  petitioner's  account,  amounting  to  the  sum  of 
15,278.41. 

2.  T3ie  petitioner  is  not  entitled  to  fees  for  the  services  named  in 
Schedule  B  (being  for  the  conveyance  of  six  Chinese  persons  con- 
veyed from  New  York  to  San  Francisco  in  pursuance  of  orders  of 
deportation  from  a  commissioner  of  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  New  York)  in  excess  of  the  actual 
expenses  of  such  conveyance,  and  which  actual  expenses  he  has  re- 
ceived. The  petitioner  places  his  right  of  recovery  upon  one  of  the 
following  provisions  of  section  829: 

"For  transporting  criminals,  ten  cents  a  mile  for  blmself  and  for  each 
prisoner  and  necessary  guard;  except  In  the  case  provided  for  In  the  next 
paragraph. 

"For  transporting  criminals  convicted  of  a  crime  In  any  district  or  terri- 
tory where  there  is  no  penitentiary  available  for  the  confinement  of  convicts 
of  the  United  States,  to  a  prison  in  another  district  or  territory  designated 
by  the  attorney  general,  the  reasonable  actual  expense  of  transportation  of 
the  criminals,  the  marshal,  and  the  guards  and  the  necessary  subsistence 
and  hire. 

"For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment,  or 
other  writ.  Including  writs  of  subpoena  In  civil  or  criminal  cases,  six  cents 
a  mile,  to  be  computed  from  the  place  where  the  process  is  returned  to  the 
place  of  service." 

It  is  not  claimed  by  the  petitioner  that  the  proceeding  against  a 
Chinaman  who  is  found  to  be  unlawfully  in  this  country  is  a  criminal 
proceeding,  or  that  "the  order  of  deportation  is  a  punishment  for 
crime."  The  contrary  has  been  expressly  stated  in  Fong  Yue  Ting  v. 
U.  S.,  149  U.  S.  698,  730,  13  Sup.  Ct.  1016.  Neither  is  the  order  re- 
garded as  a  process  or  warrant  in  a  civil  case  to  bring  a  person  or 
thing  within  the  jurisdiction  of  the  court,  for  the  service  of  which 
travel  at  the  rate  of  six  cents  a  mile  is  allowed.  The  proceeding  is 
one  sul  generis  and  peculiar,  and  the  marshal's  services  in  the  de- 
portation are  not-  described  in  the  fee  bill,  but  it  is  contended  that 
they  are  analogous  to  services  for  which  fees  in  section  829  are  al- 
lowed, and  that  for  such  analogous  services  similar  fees  should  be 
allowed,  because  otherwise  the  marshal  is  compelled  to  discharge 
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onerous  duties  for  which  he  receives  no  adequate  compensation.  If, 
after  the  Chinese  exclusion  acts  were  passed,  the  statutes  had  been 
silent  in  regard  to  the  payment  of  expenses  for  the  deportation  of 
Chinamen  who  are  found  to  be  unlawfully  in  the  United  States,  the 
argument  would  have  force;  for,  when  the  aid  and  the  authority  of 
the  courts  of  the  United  States  are  called  into  requisition  for  the  doe 
enforcement  of  this  class  of  statutes,  the  orders  of  the  courts  must 
almost  necessarily  be  executed  by  the  marshals.  Inasmuch  as  these 
acts  placed  upon  the  treasury  department  the  general  oversight  in 
regard  to  their  execution  and  the  duty  of  payment  for  the  services 
which  were  performed,  the  annual  appropriation  acts  made  provision 
for  the  payment  by  that  department  of  such  expenses,  and  specified 
the  character  of  the  expenses.  Thus,  an  appropriation  was  made  for 
the  fiscal  year  ending  June  30,  1892  (26  Stat.  948),  for  the  expenses 
of  returning  to  China  all  Chinese  persons  found  to  be  unlawfully 
within  the  United  States,  and  in  the  appropriation  acts  for  the  two 
succeeding  fiscal  years  (27  Stat.  349,  572)  appropriations  were  made 
foi*  the  expenses  of  returning  to  China  all  Chinese  persons  found  to 
be  unlawfully  in  tie  United  States,  including  the  cost  of  imprison- 
ment and  actual  expense  of  conveyance  of  Chinese  persons  to  the 
frontier  or  seaboard  for  deportation.  These  appropriations  include 
the  years  for  which  services  are  chained  by  the  petitioner.  It  was 
the  apparent  intention  of  congress  to  limit  payments  for  these  serv- 
ices to  expenses,  and  it  pointed  out  in  the  later  acts  that  it  meant  to 
include  the  actual  expenses  of  conveyance  to  the  seaboard  for  trans- 
portation. Compensation  was  not  to  be  made  for  these  services 
upon  the  system  of  th^  fee  bill,  which,  as  a  rule,  gave  a  remunera- 
tion above  expenses,  but  was  to  be  limited  to  the  actual  expenses 
which  were  incurred.  The  service  was  a  special  one,  and  the 
amount  of  compensation  was  specially  provided.  Whether  this  de- 
nial of  compensation  for  the  time  spent  and  for  the  responsibility 
incurred  in  the  services  is  or  is  not  a  hardship  upon  the  officer  is  not 
a  question  for  present  consideration.  It  is  the  system  which  con- 
gress adopted,  and  it  had  a  precedent  in  section  829,  which  gave  to 
the  marshal  only  the  reasonable  actual  expenses  of  the  conveyance 
of  criminals  to  a  prison  in  another  district  or  territory,  under  the 
circumstances  specified  in  the  statute. 

3.  For  the  service  of  a  libel  in  rem,  brought  under  the  provirions 
of  sections  2491  and  2492  for  the  seizure  and  condemnation  of  several 
articles  imported  by  different  persons  and  at  different  times,  the  pe- 
titioner is  entitled  to  a  single  fee  of  two  dollars  for  the  service  of  the 
warrant  <rf  seizure,  and  not  to  a  fee  of  two  dollars  for  services  upon 
each  article  named  in  the  libel.  The  same  rule  applies  to  his  fee  of 
two  dollars  for  the  service  of  a  monition  and  to  his  fee  for  the  serv- 
ice of  a  writ  of  destruction. 

The  district  attorney,  under  the  supposed  or  actual  authority  of 
section  978,  grouped  65,  20,  and  49  several  articles  which  were 
illegally  imported,  and  which  were  in  the  possession  of  tlie  collector 
of  customs,  in  three  libels,  respectively.  The  accounting  officers 
allowed  fees  upon  three  libels;  whereas,  the  petitioner  claims  that 
he  is  entitled  to  fees  upon  134  libels,  because  they  were  against  sepa- 
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rate  articles  imported  by  different  persons.  It  is  not  necessary  for 
me  to  determine  whether  the  procednre  of  the  district  attorney  was 
authorized  by  the  statute.  l%e  yalidi^  of  the  proceedings  was  not 
apparently  called  in  question  by  any  claimant  or  by  the  conrt 
lliere  were  in  fact  but  three  libels,  and  the  same  number  of  warrants 
of  seizure  or  monitions,  and  of  warrants  of  destraction,  and  the  serr- 
ices  opon  the  articles  named  in  any  one  libel  were  made  simnltane- 
onsly.  The  petitioner  is  not  authorized  to  call  each  article  the  sub- 
ject of  a  separate  libel. 

4.  The  petitioner  is  entitled  to  a  judgment  in  his  favor  for  the  sum 
of  $5,37&41,  and  the  statutory  costs  allowed  by  the  fifteenth  section 
at  the  statute  of  March  3, 1887. 


BRAGDON  T.  PERKINS-CAMPBELL  00. 

(Olrcnlt  Oonrt  of  Appeals,  TUrd  CNrcnlt.    AprU  IS,  180ai 

No.  14. 

MiMLienoa— &LU1  ot  Dbfboitts  Artiolbs— Liabiutt  to  Thibd  Pbbsoh. 

In  the  absence  of  fraud  or  deceit  In  effecting  the  sale,  the  maker  and  seller 

of  an  artlde  not  Inherently  dangerona  in  character  is  not  liable  to  one,  not 

a  party  to  the  contract  of  sale,  who  ia  injured  because  of  defects  In  the 

■oaterlal  or  oonatmctlon  ot  the  artlde,  arising  from  negligence  of  tlie  maker. 

In  Error  to  the  Cironit  C!oiut  of  the  United  States  for  the  Western 
District  of  Penm^lTania. 

C  C.  Dickey  and  W.  K.  Shiras,  for  plaintiff  in  errw. 

A.  F.  Burgwin  and  Thornton  M.  Hinkle,  for  d^endant  In  error. 

Before  AGHESON  and  DALLAS,  Circuit  Judges,  and  B^D- 
FOBD,  District  Judge. 

DALLAS,  Circuit  Judg&  The  defendant  sold  and  delivered  to 
Albert  R  Bragdon,  the  husband  of  the  plaintiff,  a  sidesaddle;  and  in 
tiie  statement  of  claim  it  is  alleged: 

"The  said  defendant  then  and  there  promised  and  agreed  with  the  lald  Albert 
B.  Bragdon,  acting  In  behalf  of  the  said  plaintiff,  that  the  said  sidesaddle  should 
be  made  by  defendant  especially  for  the  use  of  the  said  plaintiff,  and,  that,  by 
Maaon  of  said  Intended  nse  by  the  said  plaintiff,  he  would  take  care  to  make  and 
deliver  a  saddle  of  especial  strength  and  safety,  and  constructed  of  the  best  ma- 
terial, and  by  means  of  the  best  -workmanship." 

Here  there  is  allied,  simply  and  solely,  an  agreement  to  "tahe 
care'';  bnt  as  the  action  Is  not  ex  contractu,  but  ex  delicto,  tl:ds  aUdr 
gation  can  be  regarded  only  as  matter  of  inducement.  The  substan^ 
tial  averment,  the  gravamen  of  the  declaration,  is: 

"It  became  and  was  the  duty  of  the  defendant  to  make  and  deliver  to  the  said 
Albert  B.  Bragdon.  for  the  ose  of  the  said  plaintiff  as  aforesaid,  a  safe,  sound, 
stnMig,  and  skillfully  made  saddle,— made  of  the  best  material,  and  with  the  best 
workmanship.  But  the  said  defendant,  disregarding  its  duty  In  the  premises^ 
negligently  and  nnskiUfuIly  made  and  delivered  to  the  said  plabitlff,  by  the  said 
hnsband,  an  unsafe,  misound,  and  weak  saddle,"  by  reason  whenof  tbe  plaintiff 
■ostalned  Injury,  and  was  damaged.  .... 
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It  thas  appears,  not  only  that  the  action  sounds  in  tort,  but 
also  that  the  specific  wrong  declared  upon  is  not  deceit,  but  negli- 
gence; and,  -we  may  add,  the  record  discloses  nothing  upon  which 
the  plaintiff  could  have  recovered,  if  she  had  attempted  to  do  so, 
either  for  breach  of  warranty  or  for  deceit.  We  have,  then,  a 
case  in  which  the  essential  element  consists  of  a  breach  of  duty;  and 
the  burden  is  on  the  plaintiff  to  prove  facts  sufficient  to  show  what 
the  duty  is,  and  that  the  defendant  owed  it  to  her,  1  Shear.  &  R. 
Neg.  §  8;  Beach,  Contrib.  Neg.  6;  Thomp.  Neg.  (preface).  Dr. 
Wharton  (Whart  Neg.  §  24)  defines  a  legal  duty  thus: 

"That  which  the  law  requires  to  be  done  or  forborne  to  a  determinate  person, 
or  to  the  public  at  large,  and  is  a  correlative  to  the  right  vested  In  said  de- 
terminate person,  or  in  the  public." 

This  definition  may  be  properly  applied  to  this  case,  and,  so  apply- 
ing it,  it  appears  that  the  supposed  right  of  the  plaintiff  must  be  rest- 
ed upon  the  ^rmance  of  the  proposition  that  to  her,  as  a  determinate 
person,  the  defendant  owed  a  duty  to  carefully  construct  the  saddle 
in  question.  But  this  proposition  cannot  be  sustained  In  the 
leading  case  of  Langridge  v.  Levy,  2  Mees.  &  W.  519,  the  father  of 
the  plaintiff  had  bought  from  the  defendant  a  gun,  which  was  repre- 
sented by  the  defaidant,  who  knew  it  was  intended  for  use  by  the 
plaintiff,  to  have  been  made  by  a  certain  manufacturer,  and  to  be  a 
safe  gun.  It  had  not  been  made  by  the  manufacturer  named,  and, 
while  the  plaintiff  was  using  it,  it  burst,  and  wounded  him.  The 
court  said: 

"It  Is  clear  that  this  action  caniiot  be  supported  upon  the  warranty  as  a  con- 
tract, for  there  is  no  privity  in  that  respect  between  the  plaintiff  and  the  de- 
fendant"; and  "we  are  not  prepared  to  rest  the  case  upon  one  of  the  grounds 
on  which  the  learned  counsel  for  the  plaintiff  sought  to  support  his  right  of  ac- 
tion, namely,  that  wherever  a  duty  Is  imposed  on  a  person,  by  contract  or  other- 
wise, ^nd  that  duty  is  violated,  any  one  who  is  injured  by  the  violation  of  it  may 
have  a  remedy  against  the  wrongdoer." 

The  plaintiff's  right  of  recovery  was  accordingly  not  sustained  for 
breach  of  warranty  or  for  negligence,  but  solely  upon  the  ground 
that  there  had  been  fraudulent  misrepresentation,  and  that  the 
injurious  consequence  to  the  plaintiff  was  "the  result  of  that  fraud." 
This  judgment  was  affirmed.  4  Mees.  &  W.  337.  And  the  appellate 
court  distiuctjy  based  its  decision  upon  the  same  foundation  as  that 
which  had  been  relied  on  by  the  court  below.  Thus,  it  plainly  ap- 
pears that  both  courts  dealt  with  Langridge  T.  Levy  as  a  case  of 
deceit,  and  carefully  avoided  affording  any  excuse  for  implication 
that  they  would  have  sustained  it  as  for  negligence.  The  reason  for 
thus  distinguishing  between  these  wrongs  is  not  stated  in.  either  of 
the  (pinions,  but  it  is,  we  think,  quite  obvious.  Ordinarily,  where 
a  vendee  accepts  the  purchased  article,  the  vendor  becomes,  by  rea- 
son of  such  acceptance,  relieved  from  liability  to  third  parties  with 
respect  to  it  The  vendee  assumes,  and  the  vendor  stands  dis- 
charged of,  responsibility  to  them.  But,  where  the  vendor  is  charge- 
able with  deceit, — ^where  he  has  induced  the  vendee's  acceptance  by 
false  and  fraudulent  misrepresentations, — the  latter  cannot  be  said 
to  have  consciously  taken  upon  himself  any  duty  of  care;  and  that 
duty,  therefore,  if  existent,  is  not  shifted-  from  the  vendor,  and  he 
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conseqaently  remains  liable.     In  Heaven  t.  Vendee  (1883)  11  Q.  B. 
Dir.  603,  Brett,  M.  B.,  sought  to  lay  down  the  mle: 

"^That  wbenever  one  Bupplies  goods  or  machinery,  or  tbe  like,  for  tlie  pnriMM 
of  either  being  used  by  another  person  noder  sncb  circumstances  that  every  one 
of  ordinary  sense  would.  If  he  thought,  recognize  at  once  that  unless  be  used 
ordinary  care  and  akm  with  regard  to  the  condition  of  the  thing  supplied,  ot 
the  mode  of  supplying  It,  there  -will  be  danger  of  Injury  to  the  person  or  property 
of  him  for  whose  use  the  thing  Is  supplied,  and  who  is  to  nse  It,  a  duty  arises 
to  ase  ordinary  care  and  skill  as  to  the  condition  or  manner  of  supplying  such 
thing.  And  If  there  be  a  neglect  of  such  ordinary  care  or  skin,  whereby  injury 
happens,  a  legal  liability  arises,  to  be  enforced  by  an  action  for  negligence." 

It  mast  be  conceded  that  this  proposition,  if  sound,  wonld  lend 
support  to  the  contention  of  the.  plaintiff  in  error.  Bnt  it  is  not 
■onnd.  It  afQrms  a  view  of  the  law  which,  in  Langridge  t.  Levy,  the 
court  declined  to  adopt,  and  which  was  repudiated  by  a  majori^  of 
the  jodges  (C!otton,  L.  J.,  and  Bowen,  L.  J.)  in  the  case  in  which  It  was 
propounded.  One  of  the  judges  last  mentioned  delivered,  on  bdialf 
of  both  of  them,  an  opinion,  in  which  it  is  said: 

T  am  anwIUlng  to  concur  with  the  master  of  the  rolls  In  laying  down  nn- 
neoeaaarUy  the  larger  principle  which  he  entertains,  inasmacb  as  there  are  many 
cases  in  which  the  principle  was  Impliedly  negatived.  Take,  for  Instance,  the 
ease  of  Langridge  v.  Levy,  to  which  the  principle,  if  It  existed^  would  have  ap- 
plied, but  the  judges  who  decided  that  case  based  their  judgment  on  the  fraudu- 
lent representation  made  to  the  father  of  the  plalntlft  by  the  defendant.  In 
evny  case  where  the  decision  has  been  referred  to,  the  jodges  have  treated  fraud 
as  the  ground  of  the  decision,  as  was  done  by  Coleridge,  J.,  In  Blakemore  v. 
Ranway  Co.,  8  El.  &  BL  1035;  and  In  GoUIs  t.  Selden,  L.  B.  3  0.  P.  496, 
WUIea,  3.,  says  that  the  judgment  In  Langridge  v.  Levy  was  based  on  the  fraud 
of  the  defendant;  and  this  Impliedly  negatives  the  existence  of  the  larger  prin- 
c^Ie  wUcta  la  relied  on;  and  the  decision  in  CoUls  ▼.  Selden  and  In  Longmeld 
V.  Holiday,  6  Exdi.  761,  in  each  of  which  the  plaintiff  failed,  was.  In  my  opinion, 
at  variance  with  the  principle  contended  for.  The  case  of  George  v.  Skivington, 
L.  B.  6  Esch.  1.  and  especially  what  is  said  by  Kleasby,  B.,  in  giving  judgment 
In  that  caae,  seems  to  support  the  existence  of  the  general  principle.  But  It  li 
not  In  terms  laid  down  that  any  sndi  principle  exists,  and  the  case  was  decided 
Ij  Kleasby,  B.,  on  the  ground  that  the  negligence  of  the  defendant,  which  was 
his  own  personal  negligence,  was  equivalent,  for  the  purposes  of  that  action, 
to  fraud,  on  which,  as  be  said,  the  decision  in  Langridge  v.  Levy  was  based." 

It  is  not  necessary,  for  the  present  purpose,  to  further  comment 
upon  the  English  authorities.  The  reference  made  to  some  of  them 
in  the  immediately  preceding  extract  shows,  we  think,  that  in 
Heaven  y.  Fender  the  majority  of  the  court  were  clearly  right  in  de- 
clining to  concur  with  the  master  of  the  rolls  in  laying  down  the 
larger  principle  which  he  entertained,  and  which,  so  far  as  it  pur- 
ported to  be  a  deduction  from  the  general  rule  as  to  negligence,  has 
been  disapproved  by  Sir  Frederick  Pollock  in  his  standard  treatise 
upon  the  Law  of  Torts.  Pol.  Torts  (2d  Ed.)  p.  375,  note  E.  Upon 
ciurefal  examination  of  the  decisions  of  the  courts  of  England,  and 
in  view  of  the  conclusion  derived  from  them  by  so  eminent  an  Eng- 
lish lawyer  as  the  author  to  whom  we  have  just  referred,  It  seems 
perfectly  safe  to  assume  that  this  action  would  not  have  been  sus- 
tained there;  and  it  appears  to  be  equally  clear  that  there  is  no 
material  difference  In  this  regard  between  the  law  of  that  country 
and  our  own.  The  judgment  of  the  supreme  court  of  Pennsylvania 
in  the  case  of  Curtln  r.  Somerset,  140  Pa.  St.  70,  21  AtL  244.  which 
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waB  decided  in  1891,  is  entirely  satisfactory  to  us,  and  is,  in  principle, 
directly  applicable.  In  that  case  the  defendant  had  contracted  to 
erect  a  certain  hotel,  according  to  plans  and  specifications.  The 
building  was  completed  and  accepted.  Thereafter,  a  girder,  which 
in  part  supported  its  porch,  gave  way  and  the  porch  fell,  injuring 
the  plaintiff,  who  was  a  guest  of  the  hotel.  He  sued  the  contractor, 
bat  it  was  held  that  he  had  no  cause  of  action  against  him.  His 
contention  was  that  the  accident  was  caused  by  the  defective  con- 
struction of  the  porch ;  that  it  was  not  according  to  plans  and  speci- 
fications; that  the  defects  were  not  observable  after  the  building 
was  completed,  and,  in  point  of  fact,  were  unknown  to  the  hotel  com- 
pany when  it  accepted  the  building  from  the  contractor.  The  court 
assumed  the  verity  of  these  allegations  (very  like  to  those  of  the 
plaintiff  in  this  cause),  but  held  that  the  contractor  was  not  liable 
to  the  plaintiflE  upon  contract,  because  there  was  no  contractual  re- 
lation between  them;  nor  in  tort,  because  such  liabilities  must  be 
confined  "to  the  parties  immediately  concerned."  The  authorities  in 
the  several  states  are  not  all  perfectly  clear  upon  the  subject,  but  it 
is  unnecessary  to  refer  to  them  fnrtlier  than  has  been  done  by  the 
learned  judge  in  the  court  below.  As  was  said  by  the  learned  judge 
who  delivered  the  opinion  in  the  case  last  cited  by  us :  "We  regard 
the  weight  of  authority  as  with  the  views  above  indicated.  More- 
over, they  are  sustained  by  the  better  reason."  The  supreme  court 
of  the  United  States  had  before  it,  in  the  case  of  Bank  v.  Ward.  100 
U.  S.  195,  a  case  involving  very  similar  considerations.  A  lawyer, 
who,  for  his  client,  had  erroneously  certified  the  recorded  title  of 
^rtain  reel  ^roper^,  was  sued  by  another  person,  who  had  suffered 
loss  in  consequence  of  his  reliance  upon  the  correctness  of  the  certifi- 
cate. The  judgment  of  the  court,  so  far  as  pertinent  here,  is  well 
condensed  in  the  headnote,  where  it  is  said: 

"That  tbere  being  neither  fraud,  coUnston,  or  falsehood  by  A.,  nor  privity  of 
contract  between  him  and  C,  be  is  not  liable  to  tbe  latter  for  any  loss  snstalned 
by  reason  of  the  certificate." 

The  court,  in  its  opinion,  applied  this  language: 

"He  only  who,  by  himself,  or  another  as  his  agent,  employs  the  attorney  to  do 
the  partictdar  act  In  which  tbe  aUeged  neglect  has  taken  place,  can  me  for  tbat 
neglect    •    *   •'• 

Thf-ee  members  of  the  court  .dissented  from  the  judgment,  but  ap- 
parently upon  the  ground  that  tiie  attorney  who  gave  the  certificate 
was  charficable  with  knowledge  that  it  was  to  be  used,  in  some  trans- 
iaction  of  his  client  with  another  person,  as  evidence  of  the  facts  certi- 
fied to,  and  that,  therefore,  the  attorney  should  be  held  liable  to 
such  other  person,  not  for  negligently  performing  his  contract  with 
his  client,  but  for,  in  effect,  certifying  to  the  person  with  whom  his 
client  was  dealing  (the  plaintiff  in  the  case)  a  fact  as  true,  which,  if 
he  had  exercised  ordinary  care,  he  would  have  known  to  be  untrue. 
In  other  words,  that  the  attorney  was  cliargeable  with  culpable  Igno- 
rance, where  it  was  his  duty  to  be  informed,  and  therefore  had  com- 
mitted a  legal  deceit,  not  only  against  his  own  client,  but  against  the 
plaintiff  as  well.  The  case  of  Railroad  Co.  v.  Elliott,  149  D.  8.  266, 
13  Sup.  Ct  837,  though  not  directly  in  point,  ia  worthy  of  examina- 
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tion  in  this  connection.  What  is  said  in  the  opinion  of  the  coart 
at  pages  271  and  272, 149  U.  S.,  and  page  837,  13  Sup.  Ct,  indicates, 
we  think,  that  it  was  assomed  tiiat,  except  under  special  circumstan- 
ces, the  acceptance  by  the  vendee  of  the  subject  of  purchase  and 
sale  relieves  the  vendor  from  liability  to  a  stranger  for  any  injury 
resulting  to  him  from  negligent  construction  of  the  thing  sold.  See, 
also,  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  11  C.  C.  A.  253,  63  Fed. 
400.  There  are  cases  which  may  seem  to  qualify  the  principle  which 
we  have  discussed,  but  which  are  quite  consistent  with  it,  and  which, 
as  is  pointed  out  in  Curtin  v.  Somerset,  supra,  have  no  application  to 
such  an  one  as  that  with  which  we  are  now  concerned.  They  decide  that 
one  who  deals  with  a  thing  which  is  inherently  very  dangerous,  in- 
volving "death  or  great  bodily  harm  to  some  person,  as  the  natural 
and  almost  inevitable  consequence"  of  lack  of  care,  owes  to  the  public 
at  large  the  duty  of  extreme  caution.  Such  a  case  is  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  which  in  England  has  been  thought  to  go  too 
far.  Brett,  M.  R.,  in  Heaven  v.  Pender,  supra.  But  it  is  hard  to 
see  in  what  respect  it  goes  further  than  Dixon  v.  Bell,  5  Manle  &  S. 
198,  which  was  cited  as  a  strong  case,  and  a^^arently  with  hesitat- 
ing acceptance,  in  Longmeid  v.  Holiday,  6  Exch.  761,  where  it  was 
ri^tly  held  that,  as  lamps  are  not  in  their  nature  explosive,  lia- 
bility for  sale,  without  fraud,  of  an  Hi-made  lamp,  which  exploded 
in  use,  is  contractual  only,  and  therefore  does  not  extend  to  any  per- 
son -who  could  not  sue  on  the  contract;  or  on  a  warranty  therein  ex- 
pressed or  implied.  See  Pol.  Torts,  p.  440.  In  our  opmion,  Thomas 
V.  Winchester  was  rightly  decided;  but  that  case,  and  the  others 
which  follow  Its  lead,  do  not  at  all  conflict  with  our  present  judg- 
ment. The  article  here  in  question  is  not,  like  a  poisonous  drug, 
which  was  the  harmful  agent  in  Thomas  v.  Winchester,  inherently 
dangerous,  but  is,  like  the  lamp  in  Longmeid  v.  Holiday,  not  in  its 
nature  hazardous.  The  circuit  court  did  not  err  in  refusing  to  strike 
off  the  compulsory  nonsuit  which  it  had  entered,  and  ther^ore  the 
judgment  is  affirmed. 


UECHANIGS*  SAV.  BANK  v.  FIDBUTT  INSURANCE,  TEtlST  ft  aADB- 

DEPOSIT  CO. 

(Orcnlt  Court,  B.  D.  Pemisflvania.    May  7, 1898.) 

No.  58. 

L  lHDrvn>vAi.  Liabilitt  or  Stocxeoldeb  —  Eavsas  STAT'irrs  —  Rbvedt  o* 
Cbeditor. 

Const.  Kan.  art.  12,  g  2,  provides  that  dues  from  corporations  shall  be 
secured  by  Individual  liability  of  the  stockholders  to  an  additional  amount 
eQoal  to  the  stock  owned  by  each  stockholder.  Comp.  Laws  Kan.  p.  221, 
{  32,  provides  that,  if  no  property  of  a  corporation  can  be  found  upon 
which  an  execution  can  be  levied,  the  court  in  which  the  action  or  proceed- 
ing shall  have  beien  brought  may,  upon  motion,  after  reasonable  notice, 
mider  execution  agalnsrt  any  stockholder  for  an  amount  equal  to  his  stock 
and  the  amount  unpaid  thereon,  or  the  execution  plaintiff  may  proceed 
by  action  to  charge  the  stockholders  with  the  amount  of  his  Judgment. 
Held,  that  an  a£tion  at  law  by  a  single  Judgment  creditor  lies  against  a 
■tngie  stockholdw  to  enforce  such  liability. 
87F.-8 
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8.  Samk— For  thk  Indebtedness  ok  to  the  Creditor — Right  to  Enforcb. 
Where  the  UabUlty  of  a  stockholder  is  dlrecdy  to  the  creditor,  and  not 
simply  for  the  Indebtedness  of  the  corporation,  the  right  to  enforce  It  Is 
In  the  creditor,  and  not  In  the  corporation  or  Its  receiver. 

8.  Samk— Death  of  Stockholder— Liabilitt  of  Estate. 

The  contingent  liability  of  a  stockholder  to  creditors  of  a  ELansas  corpo- 
ration does  not  abate  upon  his  death,  and,  upon  the  happening  of  the  event 
which  renders  the  liability  absolute,  his  estate  becomes  chargeable  there* 
with. 

A.  Same— Action   to    Enforce— Indebtedness   of   Corporation   to    Stock- 

HOLDER— SkT-OpF. 

.  In  an  action  against  a  stockholder  of  an  insolvent  Kansas  corporatica 
to  enforce  his  stock  liability,  he  cannot  set  o£F  against  such  liability  an 
unmatured  indebtedness  of  the  corporation  to  himself. 

This  was  an  action  at  law  by  the  Mechanics'  Savings  Bank,  a 
Rhode  Island  corporation,  against  the  Fidelity  Insurance,  Trust  & 
Bafe-Deposit  Company,  a  Pennsylvania  corporation,  as  administra- 
tor d.  b.  n.  c.  t.  a.  of  the  estate  of  John  G.  Beading,  deceased.  Bead- 
ing was  a  stockholder  in  the  Davidson  Investment  Company,  a  cor- 
poration organized  under  the  laws  of  Kansas,  and  the  suit  was 
brought  to  enforce  the  stock  liability  of  his  estate  under  the  Kan- 
sas laws.  Verdict  was  given  for  defendant,  and  the  case  is  now 
heard  on  plaintiff's  motion  for  a  new  trial. 

Bussell  Dnane,  for  plaintiff. 
Bichard  0.  Dale,  for  defendant 

DALLAS,  Circuit  Judge.  Section  2  of  article  12  of  the  constitu- 
tion of  the  state  of  Kansas  is  as  follows: 

"Dues  from  corporations  shall  be  secured  by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to  the  stock  owned  by  each  stockholder; 
and  such  other  means  as  shall  be  provided  by  law;  but  such  individual  liabilities 
shall  not  apply  to  railroad  corporations,  nor  coriiorattons  for  religious  or  char- 
itable purposes." 

Chapter  23,  p.  221,  of  the  Compiled  LawB  of  Kansas  comprises  the 
following: 

"Sec.  32.  If  any  execution  shall  have  been  Issued  against  the  pn^>erty  or  ef- 
fects of  a  corporation  except  a  railway  or  a  religious  or  charitable  corporation, 
and  there  cannot  be  found  any  property  whereon  to  levy  such  execution,  then 
execution  may  be  Issued  against  any  of  the  stoddiolders,  to  an  extent  equal 
in  amount  to  the  amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall  issue  against  any  stockholder, 
(•■^cept  upon  an  order  of  the  'court  In  which  the  action,  suit  or  other  proceeding 
shall  have  been  brought  or  Instituted,  made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or  persons  sought  to  be  charged;  and, 
upon  such  motion,* such  court  may  order  execution  to  issue  accordingly;  or  the 
plaintiff  in  the  execution  majr  proceed  by  action  to  charge  the  stod^olders  wltb 
the  amount  of  bis  judgment" 

The  plaintiff,  having  obtained  a  judgment  in  a  court  of  the  state 
of  Kansas  against  the  Davidson  Investment  Company,  a  corpora- 
tion of  that  state,  upon  which  execution  was  issued,  and  return 
made  that  no  property  could  be  found  whereon  to  levy,  brought 
this  action  to  enforce  the  stockhtrfders'  liability  averred  to  have 
devolved  upon  the  defendant  under  the  above  constitutional  and 
statutory  provisions.  The  principal  question  in  the  case  is:  Does 
an  action  at  law  by  a  single  judgment  creditor  lie  against  a  single 
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stockholder  by  virtue  of  these  proTisions?    This  question  is,  in  my 
opinion,  simply  and  solely  one  of  construction.     If  the  liability 
created  is  not  to  the  creditors,  but  for  the  indebtedness,  snch  an  ac- 
tion cannot  be  upheld;  but,  if  the  liability  created  be  directly  to 
the  creditor,  it  must  be.     While  in  Patterson  t.  Lynde,  106  U.  S.  519, 
1  8ap.  Ct.  432,  the  supreme  court,  referring  to  this  distinction,  has 
held  that  an  action  of  this  kind  is  not  maintainable  under  a  provi- 
aon  of  the  constitntion  of  Oregon  that  "the  stockholders  of  all  cor- 
porations and  joint-stock  companies  shall  be  liable  for  the  indebt- 
edness of  said  corporation  to  the  amount  of  their  stock  subscribed 
and  unpaid,  and  no  more"  (article  12,  §  3),  that  court  has  also  de- 
cided, in  Flash  t.  Ck>nn,  109  U.  8.  371,  3  Sup.  Ct  263,  that  an  in- 
diTidoal  creditor  can  sustain  a  suit  at  law  against  a  single  stock- 
holder where  the  statute  by  which  the  stockholder's  liability  was 
created  is  in  these  terms:    "All  the  stockholders  of  every  company 
shall  be  severally  and  individaally  liable  to  the  creditors  of  the 
company  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively."    In  each  of  these  cases,  it  will  be  observed,  the  lan- 
guage for  consideration  was  free  from  ambiguity,  and  was,  in  the 
one  case  and  in  the  other,  so  plainly  different  as  necessarily  to  lead 
to  the  difference  in  decision  which  resulted.    Unfortunately,  the 
meaning  of  the  provisions  with  which  this  court  is  now  required 
to  deal  is  not  so  clearly  obvious.    The  Kansas  constitution  does 
not  define  the  liability  which  it  imposes,  nor  direct  how  that  lia- 
bility shall  be  enforced.    It  seems  to  have  been  contemplated  that 
this  omission  would  be  met  by  legislation,  and,  accordingly,  there 
was  enacted  the  statutory  provision  which  is  copied  at  the  head  of 
this  opinion.    Neither  does  that  enactment  expressly  describe  the 
nature  of  the  stockholders'  liability,  bnt  in  prescribing  the  manner 
of  its  enforcement  it  does,  I  think,  clearly  disclose  that  the  liability 
created  was  to  constitute  an  obligation  directly  to  creditors,  and 
not  one  to  be  enforced  by  or  through  the  corporation  itself.    The 
remedy  provided  is  twofold  and  alternative.    A  plaintiff  who  has 
obtained  a  judgment  against  an  insolvent  corporation  ma^^  either 
issue  execution  against  any  of  the  stockholdCTs,  or  he  may  proceed 
by  action  to  charge  them  with  the  amount  of  his  judgment.    In 
either  case  the  plaintiff,  not  the  corporation,  is  to  be  the  actor, 
and  in  each  the  proceeding  authorized  is  one  in  which  stockholders 
only  are  to  be  defendants.     As  was  said  in  Howell  v.  Manglesdorf, 
33  Kan.  194,  6  Pac  759,  "The  proceeding  against  the  stockholder, 
whatever  remedy  may  be  employed,  is  an  independent  one;"  and. 
as  was  also  indicated  in  that  case,  the  purpose  of  the  final  clause 
of  this  section  was  to  give  to  a  creditor  of  an  insolvent  corpora- 
tion a  remedy  against  stockholders  residing  in  a  state  other  than 
Kansas,  which  should  be  substantially  the  same  as  that  which 
was  provided  by  the  first  part  of  the  section,  but  which  could  be 
made  effective  only  against  stockholders  subject  to  the  jurisdic- 
tion of  the  courts  of  that  state.    As  respects  both  classes  of  stock- 
holders  the  liability  was  intended  to  be  the  same,  and  a  double 
remedy  was  supplied  only  for  the  purpose  of  assuring  means  for 
the  enforcement  of  that  liability  in  all  cases.    The  proceeding  by 
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actioo,  it  has  been  held,  may  be  bronght  by  a  single  creditor 
against  a  single  stockholder,  and  is  transitory.  This  appears  to 
have  been  settled  by  the  decisions  of  the  sapreme  court  of  Kan- 
sas. It  is  objected  that  upon  these  points  these  decisions  were 
obiter  dicta,  and  not  authoritative;  but  they  appear  to  have  re- 
ceived full  consideration  by  the  Kansas  court,  and  its  opinion  is 
at  least  entitled  to  great  weight  Bank  v.  Whitman,  76  Fed.  697. 
If,  however,  I  entertained  a  doubt  as  to  the  propriety  of  follow- 
ing that  court,  I  would  feel  constrained  to  do  so,  because  its  views 
have  been  acquiesced  in  and  adopted  by  several  of  the  federal 
courts.  Howell  v.  Manglesdorf,  supra;  Bank  v.  Rindge,  57  Fed. 
279;  Rhodes  v.  Bank,  13  C.  O.  A.  612,  66  Fed.  512;  McVickar  v. 
Jones,  70  Fed.  764;  Bank  v.  Whitman,  76  Fed.  697,  and,  in  error, 
sub  nom.  Whitman  v.  Bank,  28  O.  C.  A.  404.  83  Fed.  288.  The  case 
of  Ball  V.  Beese  (Kan.  Sup.)  50  Pac  875,  has  been  referred  to  as 
showing  that  the  proceeding  should  be  in  equity,  and  against  stock- 
holders generally.  The  report  is  very  meager;  it  contains  noth- 
ing but  the  opinion  of  the  court.  It  does,  however,  appear  that 
there  were  several  stockholders  included  in  that  proceeding;  but  I 
am  informed  by  plaintiff's  counsel  that  he  has  examined  a  certified 
copy  of  the  record,  which  shows  that  the  motions  as  to  the  stock- 
holders- were  "by  consent  of  all  parties  ♦  ♦  ♦  consolidated 
and  considered  as  one  action,  consolidated  and  tried  as  one  case." 
It  need  hardly  be  said  that  in  dealing  with  the  cases  before  it  in 
pursuance  of  the  agreement  thus  indicated  the  court  decided  noth- 
ing whatever  as  to  whether,  in  the  absence  of  such  an  arrange- 
ment, the  joinder  of  several  stockholders  as  defendants  would  have 
been  necessary  or  even  proper.  It  follows,  I  think,  from  what  has 
been  already  said,  that  the  fact  that  a  receiver  of  the  Davidson 
Investment  Company  was  appointed  on  March  30,  1893,  is  imma- 
terial. Sterne  v.  Atherton  (Kan.  App.)  51  Pac.  791.  If,  as  has  been 
seen,  the  liability  in  question  is  directly  from  the  stockholder  to 
the  creditor,  the  creditor  only,  and  not  the  corporation,  or  its  re- 
ceiver, IB  the  person  entitled  to  enforce  it.  The  claim  is  not  an 
asset  of  the  corporation,  and  therrfore  the  receiver  could  not  sue 
for  its  recovery. 

John  G.  Beading  was  the  owner  of  the  shares  in  question  at  the 
time  of  his  death.  He  died  before  the  plaintiffs  judgment  against 
the  corporation  was  obtained.  After  Beading's  death,  the  certifi- 
cates for  these  shares  were  taken  into  the  possession  of  the  de- 
fendant, as  administrator  of  his  estate,  but  they  still  stand  in  the 
name  of  John  G.  Beading.  The  defendant  contends  that,  under 
these  circumstances,  even  if  an  action  such  as  this  might  have  been 
maintained  against  John  G.  Reading  if  he  were  still  living,  it  can- 
not be  maintained  against  his  legal  representatives.  I  have  ex- 
amined the  authorities  cited  to  maintain  this  proposition,  but  am 
unable  to  perceive  that  they  support  it.  In  my  opinion,  the  con-' 
tingent  liability  incurred  by  Reading  when  he  became  a  stockhold- 
er did  not  abate  upon  his  death,  but  survived;  and  that,  upon  the 
happening  of  the  event  which  rendered  that  liability  absolute,  his 
estate  became  chargeable  therewith.    White's  Ex'rs  v.  Com.,  39 
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Pa.  St.  167;  Stumpf's  Appeal,  116  Pa.  St.  33,  8  Atl.  866;  Bailey  v. 
Hollister,  26  N.  Y,  116;  Chase  v.  Lord,  77  N.  Y.  1;  Richmond  v. 
Irons,  121  U.  S.  27,  7  Sup.  Ct  788. 

Defendant,  as  administrator  of  the  estate^  of  John  G.  Beading, 
holds  bonds  of  the  Davidson  InTestment  Company  to  the  aggregate 
principal  amount  of  |15,000.  The  indebtedness  evidenced  by  these 
bonds  it  seeks  to  set  off  in  this  action.  I  am  of  opinion  that  this 
cannot  be  done.  Tbe  bonds  will  not  be  dne  until  1899.  Therefore 
the  proposal  is  to  set  off  against  a  matured  liability  an  indebtedness 
which  is  not  now  demandable,  unless,  as  is  contended,  the  aefendant, 
by  accepting  a  part  payment  of  |19  on  each  bond,  elected  to  treat  the 
principal  of  the  bonds  as  presently  due.  But  I  cannot  acquiesce  in 
this  contention.  When  the  payment  relied  upon  was  made  and  ac- 
cepted, there  was  interest  due  to  an  amount  greater  than  the  sum  of 
such  payment.  Therefore,  to  interest,  and  not  to  principal,  that  pay- 
ment must  be  applied.  Moreover,  the  debt  sought  to  be  set  off  is 
not  that  of  the  plaintiff,  but  of  the  Davidson  Investment  Company, 
and  consequently  cannot  be  asserted  against  the  former.  The  de- 
fendant, who,  of  course,  could  not  maintain  an  action  against  the 
plaintiff  for  its  recovery,  is  n'ot  entitled,  by  setting  it  tip  as  a  coun- 
terclaim, to  compel  it  to  effect  its  liquidation.  I  have  carefully 
examined  the  case  of  Musprave  v.  Association,  49  Pac.  338,  but  the 
action  of  the  court  of  appeals  of  Kansas  in  that  case  does  not  shake 
my  confidence  in  the  views  I  have  expressed.  The  third  paragraph 
of  the  syllabus,  which  is  stated  to  have  been  prepared  by  the  court, 
is  in  these  words: 

•TMKTe  'the  stockholder  against  whom  proceefflngs  are  had  to  enforce  the 
payment  of  Ws  stock  llaWHty  !s  himself  a  creditor  of  the  Insolvent  corporation, 
be  win  be  allowed,  In  equity,  to  plead  the  indebtedness  of  the  corporation  to  hlm- 
leif  as  a  set-oft  against  his  liability  to  other  creditors." 

I  understand  that  in  Kansas  equitable  defenses  may  be  inter- 
posed in  all  cases;  and  the  opinion  of  the  majority  of  the  court 
indicatee,  in  accordance  with  the  statement  in  the  syllabas,  that 
the  view  entertained  in  this  case  was  that  a  stockholder  had  an 
equitable  right  to  appropriate  his  individual  liability  to  the  sat- 
isfaction of  an  indebtedness  of  the  corporation  to  himself;  in  oth- 
er words,  the  defense  was  sustained  as  an  equitable  one;  but  upon 
the  common-law  side  of  a  court  of  the  United  States  this  may  not 
be  done.  Aside  from  this,  however,  the  judgment  in  Musgrave  v. 
Association  is  one  which  I  am  not  called  upon  to  follow.  It  does 
not  accord  with  my  understanding  of  the  law.  It  was  not  founded 
upon  a  construction  of  the  constitution  or  of  a  statute  of  Kansas, 
or  upon  any  principle  of  law  which  is  peculiar  to  that  state.  The 
decision  was  not  a  unanimous  one,  and  the  court  by  which  it  was 
rendered  is  not  a  court  of  last  resort.  The  plaintiff's  motion  for  a 
new  trial  is  granted. 
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CALIFORNIA  SAV.  BANK  OP  SAN  DIEGO  ▼.  AMERICAN  SURETY  CO.  OF 

NEW  YORK. 

(Circuit  Court,  a  D.  California.    April  18,  1898.) 

No.  706. 

1.  Fidelity  Insurakce— Claim  of  Loss— Limitation. 

A  condition  in  a  fidelity  insurance  bond  that  any  claim  thereunder 
Bhall  be  made  as  soon  as  practicable  after  discovery  of  tbe  loss,  and  with- 
in six  months  after  the  expiration  of  tbe  bond,  is  a  material  stipulation, 
and  a  condition  precedent  to  recovery  thereon. 

a.  saub. 

The  fact  that  an  insurer  in  a  bond  of  flddlty  insurance,  has  actual  knowl- 
edge of  a  loss  does  not  excuse  the  insured  from  giving  notice  thereof 
within  the  time  prescribed  by  the  conditions  of  the  bond.^ 

This  was  an  action  by  the  California  Savings  Bank  of  San  Diego 
against  the  American  Surety  Company  of  New  Yorlc  npon  a  bond 
of  indemnity  insurance.  The  case  was  heard  on  a  demurrer  to 
the  amended  complaint. 

McDonald  &  McDonald  and  D.  0.  Collier,  Jr.,  for  plaintiff. 
Allen  &  Flint,  for  defendant. 

WELLBORN,  District  Judge. ,  A  demurrer  to  the  complaint  in 
this  action  was  sustained  October  18,  1897.  Thereafter,  by  leave 
of  the  court,  the  plaintiff  filled  certain  amendments,  and  the  present 
hearing  Is  on  a  demurrer  to  the  complaint  as  thus  amended.  The 
general  nature  of  the  action  is  shown  in  the  following  extract  from 
my  opinion  on  the  former  demurrer: 

"This  action  Is  upon  two  bonds,  each  of  which  obligates  the  -defendant, 
subject  to  certain  provisions,  to  reimburse  any  loss  sustained  by  plaintiff 
through  the  fraud  or  dishonesty  of  the  employes  therein  named;  the  em- 
ploye named  in  one  bond  being  John  W.  Collins,  plaintiff's  vice  president,  and 
in  the  other  Frederlcli  T.  Hill,  plaintiff's  cashier.  The  amouBts  sutKl  for  iifh 
$18,000  OB  one  of  tbe  bonds  (that  of  Collins),  and  $15,00C>  on  the  other,  makin^r 
a  total  of  $33,000.  There  are  three  counts  in  the  complaint.  The  first  and 
second  counts  are  based,  respectively,  on  said  bonds,  while  the  third  count 
Is  virtually  a  union  of  the  causes  of  action  set  forth  in  the  two  preceding 
counts.  A  demurrer  on  numerous  grounds  has  been  Interposed  to  each  count. 
As  the  three  counts  are  identical,  except  as  to  amounts  and  names  of  employes,  it 
will  only  be  necessary  to  particularly  notice  the  first  one."  '  82  Fed.  8G6. 

The  bond  sued  on  in  said  first  count  contains,  among  other  pro- 
visions, the  following: 

"Now,  therefore,  in  consideration  of  the  sum  of  ninety  dollars,  lawful  money 
of  the  United  States  of  America,  in  hand  paid  to  the  company  as  premlnm 
for  tbe  term  of  twelve  months  ending  on  the  first  day  of  July,  one  thousand 
eight  hundred  and  ninety-two,  at  12  o'clocic  noon,  it  is  hereby  declared  and 
agreed:  That,  subject  to  the  provisions  herein  contained,  the  company 
shall,  within  three  months  next  after  notice,  accompanied  by  satisfactory 
proof  of  a  loss  as  hereinafter  mentioned,  has  been  given  to  tbe  company, 
make  good  and  reimburse  to  the  employer  all  and  any  pecuniary  loss  sus- 
tained by  the  employer  of  moneys,  securities,  or  other  personal  property  in 
the  possession  of  the  employ^,  or  for  the  possession  of  which  he  is  responsible, 

I  As  to  fidelity  insurance  generally,  and  requirements  as  to  notice  of  loss,  see 
nofe  to  Indemnity  Co.  v.  Wood,  19  C.  C.  A.  273. 
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by  any  act  of  fraud  or  dtshonesty,  on  the  part  of  the  employe.  In  connection 
with  the  duties  of  the  office  or  position  hereinbefore  referred  to,  or  the  duties 
to  which  In  the  employer's  service  he  may  be  subsequently  appoluted,  and 
occurring  during  the  continuance  of  this  bond,  and  discovered  during  said 
conUnnance,  or  within  six  months  thereafter,  and  within  six  months  from 
the  death  or  dismissal  or  retirement  of  the  employ^  from  the  service  of  the 
employer.  •  »  •  That  the  company  abaH  be  notified  in  writing,  at  its 
office  in  the  city  of  New  Yorli,  of  any  act  on  the  part  of  the  employ©  which 
may  involve  a  loss  for  which  the  company  Is  responsible  hereunder,  as  soon  as 
practicable  after  the  occurrence  of  such  act  shall  have  come  to  the  knowledge 
of  the  employer.  That  any  claim  mtlBe  In  respect  of  this  bond  shall  be  in 
wi^tini;,  addressed  to  the  company  as  aforesaid,  as  soon  as  practicable  after 
the  discovery  of  any  loss  for  which  the  company  is  responsible  hereunder, 
and  within  six  months  after  the  expiration  or  cancellation  of  this  bond,  as. 
aforesaid;  and  upon  the  malting  of  such  claim  this  bond  sliall  wholly  cease 
and  determine  as  regards  any  liability  fcH*  any  act  or  omission  of  the  employ© 
committed  subsequent  to  the  making  of  such  claim,  and  shall  be  surrendered 
to  the  company  on  payment  of  such  claim.  •  •  •  Tliat  the  employer 
shall.  If  required  by  the  company,  and  as  soon  thereafter  as  it  can  reason- 
ably be  done,  give  all  such  aid  and  information  as  may  be  possible  (at  the 
cost  and  expense  of  the  company),  for  the  purpose  of  prosecuting  and  bringing 
the  employ©  to  justice,  or  for  aiding  the  company  In  suing  for  and  making 
effort  to  obtain  reimbm-sement,  by  the  employ©  or  his  estate,  of  any  moneys 
which  the  company  shall  have  paid  or  become  liable  to  pay  by  virtue  of  this 
bond.  That  no  suit  or  proceeding  at  law  or  in  equity  shall  be  brought  to  re- 
cover any  sum  hereby  Insured,  unless  the  same  Is  commenced  within  one 
year  from  the  time  of  the  making  of  any  claim  on  the  company.  That  no  one 
of  the  above  conditions,  or  of  the  provisions  contained  in  this  bond,  shnJl  be 
deemed  to  have  been  waived  by  or  on  behalf  of  the  said  company,  unless 
the  waiver  be  clearly  expressed  In  writing  over  the  signature  of  its  president 
and  its  secretary,  and  its  seal  thereto  affixed." 

After  getting  out  said  bond  in  full,  and  alleging  the  breaches 
thereof,  said  count,  as  amended,  proceeds  thus: 

"That  said  CoUlns  committed  suicide  on  or  about  the  7th  day  of  March,  1892, 
and  that  all  of  his  above-stated  fraudulent  and  dishonest  acts,  and  the  loss 
thereby  occasioned  to  the  plaintiff,  were  discovered  by  It  within  the  period  of 
six  months  next  ensuing  after  the  death  of  said  C(dlins.  That  the  plaintiff  duly 
kept  and  performed  all  the  conditkms  of  said  bond  on  Its  part  to  be  kept  and 
performed,  and  on  the  16th  day^  December,  1895,  notified  the  defendant  In 
writing  at  Its  office  In  the  said  ofy  of  New  York  of  each  and  all  of  the  above 
stated  breaches  cf  said  bond  by  said  Collins,  Including  the  date  and  manner  there- 
of, and  the  resultant  loss  to  the  plaintiff  by  and  from  said  breaches,  and  at 
the  same  time  and  place  served  upon  the  defendant  proof  of  the  loss  referred 
to  In  said  notice,  by  delivering  to  it  a  written  Itemized  statement  of  such  loss. 
based  npon  tlie  accounts  of  the  plaintiff,  certified  by  the  president  of  the  plaintifT 
and  under  Its  corporate  seal,  to  be  correct  and  true  in  every  particular,  and 
that  the  same  was  based  upon  the  accounts  of  the  plaintiff,  and  demanded  from 
the  defendant  payment  of  the  full  penalty  of  the  said  bond;  but  to  pay  the 
same  or  any  part  thereof  the  defendant  then  and  there  foiled,  neglected,  refused, 
and  has  ever  since  failed,  neglected,  and  refused.  But  the  plaintiff  avers  that, 
although  It  did  not  notify  the  defendant  of  said  acts  of  said  Collins  and  the  loss 
thereby  occasioned  to  the  plaintiff,  nor  make  proof  of  said  loss  or  demand  pay- 
moit  thereof,  until  the  16th  day  of  December,  1895,  as  aforesaid,  that  the  de- 
fendant became  and  was  fully  advised  and  informed  in  the  month  of  May,  1892, 
of  and  concerning  all  the  aforesaid  breaches  of  said  bond  by  said  Collins,  and  the 
loss  thereby  occasioned  to  the  piahitlff.  and  acted  upon  such  knowledge,  and  In 
pursuance  thereof  did  evei7  act  and  thhig  that  It  might  would,  or  could  have 
done  to  protect  Its  Interests  In  the  premises  If  formal  notice  of  such  loss  had 
been  given  it  by  the  plaintiff  In  said  mouth  of  May,  1892." 

Defendant  rests  its  demurrer  upon  numerous  grounds,  among 
them  the  following:    First,  that  no  claim  in  respect  to  the  bond 
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soed  on  was  made  on  the  company  within  six  months  after  the 
expiration  of  the  bond;  second,  that  the  company  was  not  notified 
of  the  alleged  fraudulent  and  dishonest  acts  of  the  employ^,  nor 
was  proof  of  loss  furnished,  as  required  by  the  bond. 

1.  Plaintiff  contends  that,  inasmuch  as  said  bond  was  executed  at 
San  Diego,  Cal.,  it  is  a  California  contract,  and  governed  by  the 
laws  of  said  state;  citing  Wall  v.  Society,  32  Fed.  275,  276;  Berry 
V.  Indemnity  Co.,  46  Fed.  441,  442;  Indemnity  Co.  v.  Berry,  1  C. 
C.  A.  561,  50  Fed.  511;  Insurance 'Co.  v.  Robison,  54  Fed.  582,  588; 
and  Society  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822.  This  con- 
tention, doubtless,  is  well  taken.  Following  out  the  line  of  argu- 
ment indicated,  plaintiff  quotes,  as  applicable  here,  the  following: 
"A  policy  may  declare  that  a  violation  of  specific  provisions  thereof 
shall  avoid  it;  otherwise  the  breach  of  an  immaterial  provision 
does  not  avoid  the  policy."  Civ.  Code  Cal.  §  2611.  The  implica- 
tion, of  course,  from  this  section,  is  that  the  breach  of  a  material 
provision  does  avoid  the  policy.  Conceding  the  applicability  of 
said  section,  which,  although  a  local  enactment,  is  simply  declara- 
tory of  general  principles,  the  question  involved  in  the  first  of  the 
above-mentioned  grounds  of  demurrer  may  be  stated  thus:  Is  the 
requirement  of  the  bond,  as  to  the  time  within  which  any  claim  in 
respect  thereto  must  be  presented,  a  material  provision? 

No  case  in  point  has  been  called  to  my  attention,  although  the 
parties  have  cited  many  decisions,  hereinafter  referred  to,  con- 
struing the  requirements  of  the  bonds  or  policies  respectively  in- 
volved as  to  notice  and  proof  of  loss.  Under  the  peculiar  terms 
of  the  bond  in  the  case  jft  bar,  however,  I  think  no  other  than  an 
affirmative  answer  to  the  question  above  stated  is  possible.  Said 
bond  provides  "that  no  suit  or  proceeding  at  law  or  in  equity  shall 
be  brought  to  recover  any  sum  hereby  insured  unless  the  same 
is  commenced  within  one  year  from  the  time  of  the  making  of  any 
claim  on  the  company."  This  provision,  without  doubt  a  material 
one,  is  valid.  Riddlesbarger  v.  InsurA|fce  Co.,  7  Wall.  386 ;  David- 
son V.  Insurance  Co.,  7  Fed.  Cas.  37;  2  May,  Ins.  (3d  Ed.)  §  478.  lu 
order  to  be  efifective,  however,  according  to  the  obvious  intent  of 
the  parties,  it  must  be  aided  by  the  other  requirement,  now  under 
consideration,  that  any  claim  in  respect  to  the  bond  shall  be  made 
as  soon  as  practicable  after  the  discovery  of  the  loss,  and  within 
six  months  after  the  expiration  of  the  bond.  Thus  the  parties, 
by  their  contract,  have  made  the  requirement,  as  to  the  time  within 
which  the  claim  for  a  loss  shall  be  presented,  a  material  provision. 
To  hold  that  said  requirement  is  immaterial  would,  in  effect,  annul 
the  former  unquestionably  material  clause,  limiting  the  time  for 
the  commencement  of  suit.  The  bond  expired  June  30, 1892.  No 
claim  was  made  upon  the  company  until  December  16,  1895,  so 
that  the  only  claim  made  upon  the  company  was  made  more  than 
three  years  after  the  time  when,  by  the  contract,  it  should  have 
been  presented.  The  failure  of  the  plaintiff  to  make  claim  within 
the  time  prescribed  by  the  bond  I  think  fatal  to  its  case. 

2.  The  bond  in  the  case  at  bar  does  not  prescribe  any  time  within 
which  the  proof  of  loss  shall  be  furnished,  but  simply  that  the 
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right  of  action  shall  not  accrue  until  90  days  after  such  proof  is 
furnished.  The  bond,  liowever,  does  expressly  provide  "tiiat  the 
comjwiny  shall  be  notified  in  writing,  at  its  office  in  the  city  of  New 
York,  of  any  act  on  the  part  of  the  employ^  which  may  involve  a 
loss  for  which  the  company  is  reaponsible  hereunder,  as  soon  as 
practicable  after  the  occurrence  of  such  act  shall  have  come  to 
the  knowledge  of  the  employer."  The  fraudulent  acts  of  the  em- 
ploy6,  as  alleged  in  the  amendments  to  the  complaint,  were  discov- 
ered by  plaintiff  within  six  months  next  after  March  7,  1892, — that 
is,  not  later  than  September  7,  1892,  or,  construing  the  allegations 
most  strongly  against  the  pleader,  March  8,  1892, — and  yet  the 
written  notice  of  such  acts  was  not  given  to  the  defendant  until 
December  16,  1895,  more  than  three  years  after  the  time  within 
which,  according  to  the  terms  of  the  bond,  it  should  have  been 
given.  Was  this  such  a  failure  of  performance  on  the  part  of  the 
plaintiff  as  will  defeat  a  recovery? 

Plaintiff  contends  that  the  requirement  of  the  bond,  as  to  notice, 
was  "formal," — that  is,  "immaterial," — in  the. sense  of  the  section 
of  the  California  Code  hereinbefore  quoted,  citing  the  following 
authorities:  7  Am.  &  Eng.  Enc.  Law,  pp.  1048,  1049,  subd.  8; 
Ostrand.  Ins.  (2d  Ed.)  p.  523;  Insurance  Co.  v.  Downs  (Ky.)  13  S.  W. 
882;  Insurance  Co.  v.  Brown  (Ky.)  29  S.  W.  313;  Tubbs  v.  Insurance 
Co.  (Mich.)  48  N.  W.  296,  298;  Hall  v.  Insurance  Co.  (Mich.)  51  N. 
W.  524,  526;  Vangindertaelen  v.  Insurance  Co.  (Wis.)  51  N.  W.  1123; 
Steele  v.  Insurance  Co.  (Mich.)  53  N.  W-  514,  515;  Rynulski  v.  Insur- 
ance Co.  (Mich.)  55  N.  W.  981,  982;  Peninsular  Land  Transp.  & 
Mfg.  Co.  V.  Franklin  Ins.  Co.  (W.  Va.)  14  S.  E.  240;  Association  v. 
Evans,  102  Pa.  St.  281 ;  Kahnweiler  v.  Insurance  Co.,  57  Fed.  562, 
563.  All  of  these  cases,  except  Peninsular  Land  Transp.  &  Mfg.  Co. 
T.  Franklin  Ins.  Co.  and  Association  v.  Evans,  relate  to  proof,  not 
notice,  of  loss,  and  are  inapplicable.  Notice  of  the  fraudulent 
acts  of  an  employ^,  involving  a  loss,  is  quite  a  different  thing 
from  proof  of  the  loss;  and,  as  shown  by  the  terms  of  the  contract 
in  the  case  at  bar,  the  parties  themselves  deemed  such  notice  "ma- 
terial," although  they  may  have  intended  otherwise  as  to  proof  of 
loss.  With  reference  to  the  latter, — ^that  is,  proof  of  loss, — the 
bond  merely  provides  that  the  company's  liability  shall  accrue  90 
days  after  the  proof  has  been  furnished;  and  this  provision,  ac- 
cording to  many  authorities,  does  not  require  proof  to  be  furnished 
within  any  particular  period,  but  merely  postpones  the  right  of 
action  until  such  proof  is  furnished.  Notice,  however,  of  the  fraud- 
ulent acts  of  the  employ^,  is  placed  upon  an  entirely  different  foot- 
ing. The  contract  or  bond  expressly  provides  that  such  notice 
shall  be  given  as  soon  as  practicable  after  the  occurrence  of  the 
fniudulent  acts  comes  to  the  knowledge  of  the  employer,  and  the 
iin]>ortance — the  materiality — of  prompt  notice,  as  a  matter  of  pro- 
tVction  to  the  company,  is  clearly  suggested  in  a  subsequent  provi- 
sion of  the  bond,  as  follows: 

"That  the  employer  shall,  If  required  by  the  company,  and  as  soon  there- 
afHT  as  it  can  reasonably  be  done,  give  all  such  aid  and  information  as  may 
be  iiosgibte  (at  the  cost  and  expense  of  the  company),  for  the  purpose  of  prose- 
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cuting  and  bringing  the  employfi.to  Justice,  or  for  aiding  the  company  In 
snlng  for  and  making  effort  to  obtain  relmbnreement,  by  the  employA  or  his 
estate,  of  any  moneys  which  the  company  shall  have  paid  or  become  liable 
to  pay  by  virtue  of  thto  bond." 

Insurance  Co.  t.  Downs,  supra,  which  is  the  leading  case  upon 
the  point  that  failure  to  make  proof  of  loss  within  the  time  pre- 
scribed will  not  avoid  the  policy,  unless  expressly  so  provided,  is 
inapplicable  to  the  point  now  under  consideration,  not  only,  because 
it  relates  exclusively  to  proof  of  loss,  but  also  for  other  reasons. 
In  that  case  the  supreme  court  of  Kentucky  says: 

"The  policy  before  us,  like  many  others,  contains  stipulation  after  stipula- 
tion rendering  the  ixriicy  void  and  forfeiting  all  claim  on  the  part  of  the  In- 
sured to  a  recovery.  •  •  *  The  contract  then  proceeds  to  specify  the 
manner  In  which  the  Insured  shall  proceed  in  case  of  loss:  'Proceedings  in 
cose  of  loss:  He  sliall  forthwith  give  written  notice  of  such  loss  or  damage 
to  this  company,  and  shall  within  30  days  render  a  particular  account  of  such 
loss  or  damage,  signed  and  sworn  to  by  tliem,'  etc.  *  *  *  It  is  further 
provided  that  the  loss  shall  not  be  payable  until  60  days  after  the  proof  of 
loss  has  been  furnished.  The  contract  then  closes  with  a  stipulation  that 
no  suit  or  action  for  the  recovery  of  any  claim  by  authority  of  this  policy 
shall  be  commenced  until  after  the  amount  of  such  claim  has  been  ascertained 
by  arbitration,  as  provided,  nor  until  all  the  condltlcNis,  provisions,  and  re- 
quirements of  this  policy  luive  been  complied  with  by  the  assured.'  " 

The  court  there  held  that  the  action  was  maintainable — ^First, 
because  the  facts  that  the  policy  specifically  mentioned  numerous 
causes  of  forfeiture,  and  that  failure  to  make  proof  of  loss  was  not 
among  them,  indicated  that  the  parties  did  not  intend  such  failure 
to  be  a  cause  of  forfeiture;  and,  second,  because  the  use  of  the 
word  "until,"  in  the  clause  that  no  suit  or  action  on  the  policy 
should  be  brought  until  after  full  compliance  by  the  insured  with 
all  the  requirements  of  the  policy,  showed  an  intention  to  make 
proof  of  loss  a  prerequisite  to  the  commencement  of  suit,  rather 
than  an  intention  to  make  the  furnishing  of  such  proof  within  the 
specified  period  the  essence  of  the  requirement.  Neither  of  said 
reasons  which  were  controlling  in  Insurance  Co.  v.  Downs  exist  in 
the  case  at  bar.  Here  there  is  no  clause  which,  in  terms,  provides 
for  a  forfeiture,  nor  is  there  any  phraseology  which  implies  that 
the  notice  to  be  given  the  company  of  the  fraudulent  acts  of  the 
employ^  was  merely  a  condition  precedent  to  the  commencement 
of  suit.  On  the  contrary,  the  giving  of  such  notic«e  is  an  unquali- 
fied obligation,  which  the  contract  imposes  upon  the  plaintiff,  and, 
as  I  have  already  shown,  of  vital  importance  to  the  company's  pro- 
tection.    Referring  to  Insurance  Co.  v.  Downs,  Mr.  Ostrander  says : 

"In  Justice  to  the  court  of  appeals  in  Kentucky,  who  heard  that  case,  it  la 
proper  that  we  should  mention  that,  so  far  as  the  report  discloses,  the  policy 
in  that  suit  did  not  make  Its  conditions  and  requirements  a  part  of  the  con- 
sideration, nor  did  It  appear  that  there  was  any  general  clause  making  the 
liability  of  the  company  to  pay  a  loss  contingent  upon  the  performance  by 
the  Insured  of  all  or  any  of  the  requirements  concerning  proofs."  Ostr.  Ing. 
(2d  Ed.)  8  33S. 

For  the  reasons  above  indicated,  the  case  at  bar  is  clearly  distin- 
guishable from  Insurance  Co.  v.  Downs,  and  also  from  most,  if  not  all, 
of  the  other  cases  cited  by  plaintilT  in  this  connection. 

Against  the  proposition  that  notice  is  material,  plaintiff  quotes  as 
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follows:  "In  case  of  loss  upon  an  ingnrance  against  fire,  an  insurer 
is  exonerated,  if  notice  thereof  be  not  given  to  him  bj  some  person 
insured  or  entitled  to  the  benefit  of  the  insnrance,  without  unnecessary 
delay."  Civ.  Code  Cal.  §  2633.  Plaintiffs  argument  is  that,  because 
the  provisions  of  this  section  are  limited  to  fire  insurance,  therefore, 
under  the  maxim,  "Expressio  unius,"  etc.,  the  failure  to  give  notice 
without  unnecessary  delay  in  the  case  of  any  other  kind  of  insurance 
does  not  exonerate  the  insurer,  and,  consequently,  that  in  all  other 
kinds  of  insurance  policies  the  requirements  as  to  notice  of  loss,  etc., 
are  immaterial  provisions.  TbiB  last  part  of  the  argument,  as  shown 
in  defendant's  reply  brief,  is  a  non  sequitur.  Said  section  does  not 
purport  to  construe  or  deal  with  contracts  which  expressly  require 
notice  to  be  given,  but  it  makes  notice  obligatory  upon  the  insurer, 
in  fire  insurance,  where  the  contract  faUs  to  provide  therefor. 
Whether  or  not  in  other  kinds  of  insurance  notice  is  essential  depends 
upon  the  contracts  which  the  parties  make.  Said  section,  however, 
does  emphasize,  In  the  strongest  possible  manner,  the  materiality  of 
notice  in  the  case  of  fire  insurance;  and  it  is  believed  that  in  fidelity 
insurance,  which  is  of  recent  origin,  notice  of  the  fraudulent  acts  of 
the  employ^  is  of  equal,  if  not  greater,  importance,  for  the  reason  that 
prompt  notification  may  often  enable  the  insurer  to  avoid,  or  secure 
indemnity  for,  losses  which  otherwise  would  be  inevitable  or  irre- 
mediable. The  authorities  cited  by  defendant,  to  the  effect  that  the 
requirement  as  to  notice  of  loss  is  a  material  provision,  and  must  be 
strictly  complied  with  in  order  to  enable  the  employer  to  recover,  are 
numerous.  Ermentrout  v.  Insurance  Co.  (Minn.)  65  N.  W.  635 ;  Quin- 
lan  V.  Insurance  Co.,  133  N.  T.  356,  31  N.  E.  31,  afQrming  Id.  (Sup.)  15 
N.  Y.  Supp.  317;  Insurance  Co.  v.  McGookey,  33  Ohio  St.  555;  Ostr. 
Ins.  (2d  Ed.)  §§  221-223;  2  Wood,  Ins.  §§  436,  437;  2  May,  Ins. 
I  461;  Tayloe  v.  Insurance  Co.,  9  How.  403;  Riddlesbarger  v.  Insur- 
ance Co.,  7  Wall.  390;  4  Enc.  PI.  &  Prac.  640. 

Appended  to  Ermentrout  v.  Insurance  Co.,  supra,  there  is  a  note  as 
follows: 

"The  above  case  Is  said  by  counsel  to  be  the  only  one  that  covers  the 
precise  point  in  regard  to  notice,  although  there  are  many  cases  In  respect  to 
proofs  of  loss." 

In  Biddlesbarger  v.  Insnrance  Co.,  supra,  the  supreme  court  of  the 
United  States  says: 

"The  conditions  in  policies  reqniring  notice  of  losses  to  be  given,  and  proofs 
of  the  amount,  to  be  furnished  the  Insurers  within  certain  prescribed  pe- 
riods, must  be  strictly  complied  with  to  enable  the  assured  to  recover.  And 
it  Is  not  perceived  that  the  condition  under  consideration  stands  upon  any 
different  footing.  The  contraxrt  of  insurance  is  a  voluntary  one,  and  the  in- 
Bums  have  the  right  to  designate  the  terms  upon  which  they  will  be  respon- 
sible for  losses." 

In  Quinlan  v.  Insurance  Co.  (Sup.)  15  N.  Y.  Supp.  317,  the  policy 
provided,  among  other  things,  that  if  a  fire  occurred  the  assured  should 
give  immediate  notice  in  writing  to  the  company  of  any  loss  thereby. 
It  also  contained  the  following  provision: 

"This  policy  is  made  and  accepted  subject  to  the  foregoing  stipulations  and 
<rondltlons;  •  •  •  and  no  oflBcer,  agent,  or  other  reprpsentatlve  of  this 
company  shall  have  power  to  waive  any  provision  or  condition  of  this  policy 
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except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of  agreement 
Indorsed  hereon  or  added  hereto;  and,  as  to  such  proTlsIons  and  condi- 
tions, no  officer,  agent,  or  representative  shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or  conditions,  unless  such  -waiver.  If 
any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  Insurance  under  this  policy  exist  or  be  claimed  by  the 
insured  unless  so  written  or  attached." 

It  will  be  observed  that  the  first  clause  of  the  above  qnotation, 
"This  policy  is  made  and  accepted  subject  to  the  foregoing  stipulations 
and  conditions,"  and  also  the  clause  as  to  the  waiver  of  such  atipnla- 
tions  and  conditions,  are  substantially  identical  with  the  provisions 
in  the  case  at  bar  on  the  same  subjects,  and,  in  the  former  case,  the 
court  held  that  the  requirement  as  to  notice  was  a  condition  precedent, 
and  its  nonperformance  a  bar  to  plaintiff's  recovery.  From  the  opin- 
ion of  the  court  I  extract  the  following: 

"The  condition  in  the  policy  requiring  immediate  notice  of  loss  was  a 
precedent  one,  and  its  noni)erformance  was  a  bar  to  the  plaintiff's  recovery. 
Sherwood  v.  Insurance  Co.,  10  Hun,  593,  595;  Insurance  Oo.  v.  McGookey,  33 
Ohio  St.  555.  If  It  were  admitted,  which  it  is  not,  that  the  letter  of  Kelaey 
to  the  defendant  constituted  a  notice  of  loss,  still,  as  It  was  not  written  until 
33  days  after  the  Are  occurred,  it  was  not  a  compliance  with  the  reaulre- 
ments  of  the  policy  to  give  Immediate  notice.  Inman  v.  Insurance  Co.,  12 
Wend.  460;  BrQwn  v.  Assur.  Corp.,  40  Hun,  101;  Trask  v.  Insurance  Co.,  29 
Pa.  St  198;  Kdwards  v.  Inssurance  Co.,  75  Pa.  St.  378;  Roper  v.  Lendon.  1 
El.  &  El.  825;  Cornell  v.  Insurance  Co.,  18  Wis.  387;  Wliitehurst  v.  In- 
surance Co.,  52  N.  C.  433;  Assurance  Co.  v.  Burwell.  44  Ind.  460.  In  most 
of  the  cases  cited  the  provision  in  the  policy  was  that  the  insured  should 
'forthwith'  give  notice  of  loss,  while  in  the  policy  In  suit  the  insured  was  re- 
([ulred  to  give  'Immediate'  notice;  yet  It  was  held  in  those  cases  that  an 
omission  to  give  such  notice  for  a  time  varying  from  6  to  40  days  was  not  a 
conipllance  with  the  requh:emeuts  of  the  policy,  and  ban-ed  a  recovery.  We 
thinic  the  plaintltT  failed  to  give  the  defendant  the  notice  of  its  loss  required 
by  the  policy,  and  tliat  such  a  failure  was  a  bar  to  this  action." 

This  decision,  made  by  the  supreme  court  of  the  state  of  New  York, 
was  affirmed  by  the  court  of  appeals  of  said  state. 
In  Ostrand.  Ins.  §  221,  above  dted,  it  is  said: 

"It  Is  almost  without  exception  a  requirement  of  the  Insurance  policy  that, 
on  the  occurrence  of  a  loss,  the  insured  shall  give  Immediate  notice  in  writ- 
ing. In  some  policies,  a  definite  time  is  specified  within  which  the  notice 
must  be  given,  as  'five  days'  or  'ten  days.'  If  the  Insured  neglects  to  comply 
with  the  terms  of  this  condition,  it  will  be  at  his  peril.  The  requirement  is 
as  reasonable  as  it  Is  Imperative,  and  has  been  enforced  with  great  strictness 
by  the  courts." 

The  allegations  of  the  complaint,  that  the  defendant  was,  in  the 
month  of  May,  1892,  fully  advised  and  informed  of  the  breaches  of 
the  bond,  and  the  loss  resulting  therefrom,  do  not,  in  my  opinion,  ex- 
cuse plaintiff's  failure  to  give  the  prescribed  written  notice  of  the  fraud- 
ulent acts  of  the  employ?,  and  said  failure  is  such  nonperformance  of 
the  contract  on  the  part  of  the  plaintiff  as  to  defeat  its  recovery. 

The  conclu.sions  above  announced  make  it  unnecessary  for  me  to 
pass  upon  the  other  objections  to  the  complaint.  Demurrer  will  be 
sustained,  and  leave  granted  to  tiie  plaintiff  to  amend  within  10  days, 
if  it  shall  be  so  advi^d. 
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DAY  et  aL  T.  UNITED  STATES. 

« 
(Circuit  Oonrt  of  Appeals,  Bightta  Olrcult    May  9,  1886.) 

No.  961. 

L  OoimtAcm— Bbbaoh— BioRT  of  Pbomissb  to  Complbtb. 

Where  a  contract  to  fumlsh  horses  for  the  United  States  cavalry  te  not 
completed,  and  the  contract  gives  the  government  the  right  to  complete 
It  at  the  contractor's  expense,  If  sufficient  suitable  horses  cannot  be  ob- 
tained at  the  stipulated  place  of  performance  the  government  may  purchase 
wherever  It  can  secure  the  best  term& 

1  EVIDKNCE— COMPBTKNOT  C»   WrTNKSS— PURPOSB  OF  ObTAIKINQ  INFORMATION. 

Upon  an  issue  as  to  how  many  horses  arriving  at  a  certain  place  during 
a  speeUied  time  satisfied  the  requirements  of  a  contract.  It  was  error  to  re- 
ject the  testimony  of  a  witness  who  examined  such  horses  with  sufficient 
care  to  know  whether  they  complied  with  the  requirements,  on  the  ground 
that  bis  examination  was  not  made  with  a  view  of  ascertaining  whether 
such  requirements  were  satisfied. 

&  SAin. 

The  test  of  the  competency  of  a  witness  Is  the  extent  of  bis  knowledge, 
not  tbe  purpose  with  which  he  acquired  it. 

In  Error  to  the  District  Coart  of  tbe  United  States  for  the  Eastern 
District  of  MissoorL 
J.  D.  Johnson,  for  plaintiffs  in  error. 
Walter  D.  Ck>le8,  for  the  United  States. 

Before  SANBORN  and  THATEB,  Circuit  Judges,  and  SHIBA.S, 
District  Judge. 

SANBORN,  Circuit  Judge.  John  J.  Day,  Thomas  T.  Bubey,  and 
CSiarles  G.  Knox,  the  plaintiffs  in  error,  sued  out  this  writ  of  error,  to 
reverse  a  judgment  against  them  on  a  bond  which  they  gave  to  the 
United  States,  on  September  12,  1895,  conditioned  for  the  faithful 
performanee  by  Day  of  a  contract  he  had  made  with  the  government 
to  furnish  it  78  cavalry  horses,  possessing  the  quaMcations  named 
in  certain  specifications,  at  the  city  of  St.  Louis,  in  the  state  of 
Missouri,  on  or  before  November  9,  1895.  He  failed  to  furnish  a 
sufficient  number  of  the  specified  horses,  and  the  contract  provided 
that,  in  case  ot  his  failure  to  perform  it,  the  United  States  might 
supply  the  deficiency  by  purchase  in  open  market  or  otherwise,  and 
that  the  contractor  should  be  charged  with  any  loss  which  the  gov- 
ernment sustained  by  his  failure.  Pursuant  to  this  provision  of  the 
contract,  the  government  purchased  in  the  state  of  Kentucky  and  in 
the  city  of  Chicago  76  horses  to  supply  the  deficiency  caused  by  the 
failure  of  the  contractor,  and  charged  him  with  the  excess  of  their 
cost  above  the  contract  price,  which  was  |3,063.50.  The  United 
States  then  saed  the  plaintiffs  in  error  on  their  bond  to  recover  this 
amount,  and  set  forth  in  their  petition  the  facts  we  have  stated.  The 
plaintiffs  in  error  answered  that  the  contractor,  Day,  had  tendered 
to  the  government  horses  of  the  character  described  in  the  contract, 
but  that  the  United  States  had  refused  to  accept  them,  and  denied 
that  they  had  been  compelled  to  expend  $3,063.50  above  the  contract 
price  in  order  to  obtain  the  horses  which  he  had  agreed  to  furnish. 
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It  is  insisted  that  it  was  error  for  the  court  below  to  permit  the 
goTemment  to  prove  at  the  trial  the  prices  which  it  paid  for  the 
horses  't  purchased  in  Kentucky  and  in  Chicago,  because  the  con- 
tract was  to  be  performed  in  St.  Louis;  and  it  is  contended  that  the 
measure  of  damages  was  the  difference  between  the  contract  price 
and  the  marltet  value  of  the  horses  in  that  city.  There  was  no 
error  in  this  ruling,  however,  because  the  United  States  produced 
evidence  tending  to  prove  that  the  requisite  number  of  cavalry 
horses  of  the  character  called  for  by  the  contract  could  not  be  pro- 
cured within  a  reasonable  time  in  the  city  of  St.  Louis  or  in  its  vi- 
cinity, and  the  contract  expressly  provided  that,  upon  the  default  (rf 
the  contractor,  the  government  might  purchase  them  in  open  mar- 
ket or  otherwise,  and  charge  the  loss  to  the  contractor.  Under  this 
agreement,  the  oflBcers  of  the  United  States  had  the  right  to  go  to  the 
place  or  places  where  they  could  obtain  the  nimiber  and  character  of 
horses  required  at  the  lowest  prices.  They  had  the  right  to  buy  the 
horses  there,  and  to  charge  the  expense  of  their  purchase  and  of  their 
transportation  to  St  Louis  to  the  contractor,  by  the  express  terms  of 
the  contract 

In  order  to  rebut  the  testimony  to  the  effect  that  these  horses  could 
not  be  found  within  a  reasonable  time  in  the  city  of  St  Louis,  and 
for  the  purpose  of  proving  that  they  might  have  been  obtained  in 
that  city  at  lower  prices  than  those  paid  for  them  in  Kentucky  and 
in  Chicago,  and  for  the  purpose  of  diminishing  the  damages,  the 
plaintiffs  in  error  produced  a  witness  who  testified  that  he  had  been 
deputy  sheriff  of  the  National  Stock  Yards  in  St.  Loois  for  about 
2  years;  that  for  35  years  prior  to  that  time  he  had  been  engaged 
in  buying  and  selling  horses;  that  he  was  present  at  the  inspection 
of  horses  tendered  to  the  government  by  Day;  that  he  knew  about 
the  number  of  horses  that  arrived  daily  at  the  stock  yards  at  St. 
Louis;  that  he  was  in  a  position  where  he  saw  most  of  them  come 
in;  that  he  closely  inspected  daily  all  the  horses  that  came  into  these 
stock  yards,  except  perhaps  one  or  two  loaxis  that  came  in  early  be- 
fore he  arrived ;  and  that  about  2,000  horses  arrived  there  each  week. 
Thereupon  the  following  questions  were  propounded  to  him  by  coun- 
sel for  plaintiffs  in  error: 

"Did  you  observe  them  closely  enough  to  be  able  to  state  what  nomber 
of  those  received  possessed  the  qualifications  set  forth  In  these  specifications 
[the  specifications  describing  the  horses  required  under  the  contract]  tn  the 
fall  of  1895?"  "Are  you  able  to  state  from  the  observation  you  made  of  them 
about  how  many  of  them  were  up  to  the  requirements  of  the  specifications?" 
"I  will  get  you  to  state  how  many  horses  you  observed  that  did  possess  the 
qualifications  mentioned  in  these  specifications  that  arrived  In  the  stock  yards 
weekly  during  the  fall  of  1895." 

No  objections  were  interposed  to  any  of  these  questions;  but,  after 
the  witness  had  said  that  he  did  not  examine  all  the  horses  for  the 
purpose  of  determining  whether  they  came  up  to  the  specifications, 
the  trial  court  refused  to  permit  him  to  answer  any  of  these  ques- 
tions, unless  he  based  his  answer  upon  an  examination  made  with  a 
\iew  of  ascertaining  whether  or  not  the  horses  filled  the  require- 
ments of  the  specifications;  and,  as  he  had  never  made  any  examina- 
tion of  them  for  that  express  purpose,  he  was  not  allowed  to  answer 
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the  questions.     The  effect  of  this  rnling  was  to  restrict  the  number 
of  possible  witnesses  relative  to  the  number  and  value  of  cavalry 
horses  in  St.  Louis  in  the  fall  of  1895  to  those  who  had  examined 
the  horses  arriving  there  for  the  express  purpose  of  determining 
whether  or  not  they  complied  with  the  government  specifications  for 
cavalry  horses,  and  it  is  not  probable  that  any  one  who  was  not  in- 
terested in  filling  Day's  contract  ever  made  any  examination  for  that 
express  purpose.     In  other  words,  the  ruling  of  the  court  made  the 
purpose  of  the  examination,  and  not  the  knowledge  obtained  by  that 
examination,  the  test  of  the  competency  of  the  witness.     But  the 
measure  of  the  competency  of  a  witness  is  not  the  view  or  purpose 
with  wliich  he  obtained  his  information,  but  the  extent  and  character 
of  the  knowledge  which  he  obtained.     The  question  is  not  why  he 
obtained  his  knowledge,  but  what  amount  of  knowledge  he  acquired. 
And  the  question  here  was  not  why  this  witness  examined  the  horses 
and  knew  whether  or  not  they  complied  with  the  specifications,  but  it 
was  whether  or  not  he  had  so  examined  them  that  he  did  know. 
The  court  refused  to  let  him  tell  whether  or  not  he  had  made  such  aa 
examination  that  he  had  acquired  this  knowledge.     It  refused  to 
permit  him  to  answer  this  question  even  with  a  simple  "Yes"  or 
"No."    Yet  if  he  had  made  the  requisite  examination,  and  had  ac- 
quired the  knowledge,  he  was  equally  competent  to  testify,  whether 
he  had  obtained  this  knowledge  with  a  view  of  purchasing  the  horses, 
or  for  the  purpose  of  raising  or  selling  them  in  the  open  market,  or 
for  the  express  purpose  of  determining  whether  they  filled  the  speci- 
fications of  this  government  contract.     The  court  not  only  refused  to 
let  him  answer  the  question  we  have  been  considering,  but  it  de- 
clined to  let  this  witness  testify  how  many  horses  he  observed  that 
did  possess  the  qualifications  mentioned  in  the  specifications.     If  he 
observed  any  so  closely  that  he  knew  that  they  possessed  these  quali- 
fications, the  plaintiffs  in  error  were  undoubtedly  entitled  to  prove 
that  fact ;  and,  if  he  did  not  so  observe  them,  they  were  entitled  to 
an  answer  to  their  question  to  that  effect.     No  tenable  objection 
to  these  questions  and  their  proper  answers  seems  to  us  to  e^ist,  and 
the  judgment  below  must  be  reversed,  and  the  cause  must  be  re- 
manded to  the  circuit  court,  with  directions  to  grant  a  new  trial     It 
is  BO  ordTed. 


LINEHAN  RAILWAY  TRANSFER  CO.  ▼.  MORRIS  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  3,  1898.) 

No.  474. 

L  Appeal  ahd  Error— Failcbb  to  Save  Exceptionb. 

No  advantage  can  be  taken  In  an  appellate  court  of  alleged  errors  In  the 
cbitrge  of  the  court  below,  where  no  exception  has  been  taken. 
X  Sake— Bbpies  op  IssTRucrroNS— General  Exceptionb. 

Where  only  a  general  exception  Is  taken  to  the  refusal  of  a  series  of  In- 
stmctions.  It  will  not  be  considered,  If  any  one  of  the  propositions  Is  un- 
sound. 

In  Error  to  the  Circuit  Court  <tf  the  United  States  for  the  Southern 
District  of  Illinois. 
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These  were  personal  Injnry  cases  brought  severally  by  the  defendants  In 
error,  and  consolidated  on  the  trial.  They  were  ship  carpenters,  and,  at  the 
time  of  recelTlng  the  Injuries  complained  of,  In  the  employment  of  the  Marine- 
Ways  Company,  at  Padncah,  Ky.,  repairing  a  steamljoat,  and  were  worlilng 
under  the  guards  of  the  boat,  on  a  scaffold  bnllt  by  the  Marine- Ways  Com- 
pany. The  plalntifF  in  error  was  at  the  same  time  engaged  in  hoisting  heavy, 
squared  timl^ers  upon  the  deck  of  the  l>oat,  over  the  scaffold,  by  means  of  pile- 
driving  machinery  run  by  steam  power  and  a  derricls.  The  substance  of  the 
allegation  in  the  declaration  as  to  negligence  Is  that  while  the  plaintiffs  were 
so  engaged  in  hoisting  a  piece  of  timber,  and  when  one  end  of  the  stick  was 
suspended  in  the  air,  over  the  scaffold,  the  said  stick  of  timber,  by  reason  of 
the  negligence  of  the  defendant  in  attaching  the  same  to  the  derrick,  became 
detached  from  the  derrick,  and  fell  with  great  force  upon  the  scaffold,  where 
the  plaintiffs  were  standing,  and  crushed  it  to  the  ground,  thereby  injuring 
the  plaintiffs.  There  was  a  verdict  for  the  plaintiff  Morris  for  ^,500,  and  for 
Morgan  for  flOO.  The  writs  of  error  are  brought  to  reverse  the  judgments 
severally  rendered  upon  these  verdicts. 

James  A.  Connolly  and  Thomas  G.  Mather,  for  plaintiff  in  error. 
James  0.  Courtney,  tov  defendants  in  error. 

Before  WOODS  and  SHOWALTEB,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge  (after  stating  the  facts  as  above).  There 
are  several  assignments  of  error,  only  two  of  which  are  discussed 
and  relied  upon  by  the  plaintiff  in  error  in  the  brief  of  counsel,  oral 
arguments  having  been  waived.  One  of  these  relates  to  the  general 
instructions  given  by  the  court  to  the  jury,  and  the  other  to  a  series 
of  special  instructions  asked  for  by  the  defendant  on  the  trial,  and 
which  were  refused  by  the  court  But  the  diflflculty  with  the  case 
for  the  plaintiff  in  error  is  that  these  assignments  of  error  are  not 
supported  by  proper  exceptions  taken  on  the  trial.  The  general 
charge  of  the  court,  printed  in  the  record,  seems  intended  to  pre- 
sent the  issue  fully  and  fairly  to  the  jury,  in  so  much  that  no  ex- 
ception whatever  was  taken  to  it  by  either  party  on  the  trial.  No 
exception  being  taken  on  the  trial,  no  advantage  can  be  taken  here 
of  any  supposed  errors  in  the  charge.  Hana  v.  Maas,  122  U.  S. 
24,  7  Sup.  Ct.  1055;  Stewart  v.  Cattle-Ranche  Co,  128  U.  S.  383,  9 
Sup.  Ct.  101. 

The  plaintiff  in  error  is  in  no  better  condition  as  regards  the  spe- 
cial instructions  requested.  There  were  quite  a  number  of  special 
instructions  asked  for  in  mass,  which  were  refused,  perhaps,  because 
the  general  charge  was  so  full.  A  general  exception  only  was  taken 
to  such  refusal.  It  is  the  well-settled  rule  of  this  court  that,  where" 
only  a  general  exception  is  taken  to  the  refusal  of  a  series  of  instruc- 
tions, it  will  not  be  considered  if  any  one  of  the  propositions  is  un- 
sound. Railroad  Co.  v.  Callaghan,  161  U.  S.  91,  16  Sup.  CL  493; 
Newport  News  &  M.  V.  Co.  v.  Pace,  158  U.  S.  36,  15  Sup.  Ct743. 
Supposing,  but  not  conceding,  that  this  rule  casts  the  burden  upon 
the  court  to  run  through  all  these  special  requests,  to  find  one 
that  was  properly  refused,  the  court  has  not  far  to  look  in  this 
case  to  find  such  an  instruction.  We  think  all  of  those  relating  to 
the  use  of  the  rope  instead  of  a  chain  to  hoist  the  logs  are  of  this 
character,  as  the  gist  of  negligence  charged,  as  we  have  seen,  did  not 
lie  in  that  direction.     The  first  instruction  asked  was  as  follows: 
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'^oa  have  nothing  to  do  with  the  question  whether  these  timl>erB  or  squared 

logs  might  hare  been  raised  to  the  decli  of  the  steamer  H.  S.  McGomb  by  some 
otiier  means  than  a  steam  derrick.  The  plaintiffs  complain  tiiat  the  defend- 
ant was  guilty  of  negligence  in  using  a  rope  Instead  of  a  chain  while  hoisting 
the  timl)er8  by  means  of  a  steam  derrick." 

This  instraction  was  not  sound,  because  not  true,  as  no  such  issue 
was  made  by  the  pleadings.  Under  the  declaration,  the  negligence 
may  just  as  well  have  consisted  in  a  negligent  and  improper  use  or 
handling  of  the  rope,  as  in  the  use  of  a  rope  instead  or  a  chain. 
There  are  other  instructions,  also,  which  will  not  bear  close  scrutiny, 
but  it  is  not  necessary  to  specify.  If  counsel  are  content  with  tak- 
ing only  a  general  exception  to  the  refusal  to  give  a  series  of  special 
instructions,  they  cannot  complain  if  the  court  does  not  exert  itself 
extraordinarily  in  pointing  out  seriatim  all  the  defects  contained  in 
such  a  series.     Judgments  affirmed. 


NOETHEHN  PAO.  K.  CO.  r.  HATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  8,  1898.) 

No.  437. 

t  Etidehcb—Opjnios— Speed  of  Train. 

It  Is  reversible  error  to  allow  the  plaintlft  to  give  his  opinion  aa  to  the 
speed  of  the  train  that  struck  him,— that  being  a  material  Issue,— where 
he  did  not  see  the  train  at  all,  and  formed  his  opinion  only  from  the  force 
of  the  blow,  and  the  distance  to  which  he  waS  thrown. 

2.  Witnesses— Credibilitt — Ikstructions. 

An  unqualified  instruction  to  a  Jury,  that  If  they  are  satisfied  from  the 
circumstances,  or  from  the  appearance  of  a  witness,  that  he  has  not  testi- 
fied to  the  truth,  or  to  the  whole  truth,  they  are  at  liberty  to  reject  his 
testimony,  leaves  too  much  to  the  arbitrary  discretion  df  the  Jury,  and  Is 
reversible  error. 

In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  is  an  action  on  the  case,  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  through  negligence  in  the  operation  of  a  train 
of  oars  belonging  to  the  plaintllT  In  error.  The  facts,  as  stated  by  this  court 
when  the  case  was  here  on  a  former  writ  of  error  (20  C.  C.  A.  52,  74  Fed.  270), 
are  as  follows:  "The  accident  occurred  In  the  Central  Avenue  yards,  lu  the 
dty  of  Chicago,  and  sonth  of  the  main  tracks  of  railway  owned  by  the  Chicago 
&  Xorthern  Pacific  Railroad  Company,  which  railway  had,  long  prior  to  the 
Injury,'  been  leased  for  a  term  of  years  by  the  Chicago  &  Northern  Pacific 
Railroad  Company  to  the  Wisconsin  Central  Company,  a  corporation  owning 
or  operating  a  Hue  of  railway  through  the  srate  of  Wisconsin  to  the  state 
line  dividing  the  states  of  Illinois  and  Wisconsin,  and  which  line  of  railway 
first  mentioned  had  prior  to  the  accident  been  leased  by  the  Wisconsin  Central 
Company,  together  with  its  own  lines  of  railway,  for  a  term  of  years,  to  the 
Northern  Pacific  Railroad  Company.  The  latter  company  operated,  by  means 
of  its  own  line  and  the  leased  lines,  a  continuous  line  of  railway  from  the 
city  of  Chicago,  through  the  state  of  Wisconsin,  to  the  Pacific  Coast.  At 
the  Central  Avenue  yards  there  were  two  main  tracks  running  east  and  west; 
thp  north  track  Tieing  the  out-bound  main  track;  the  south  track  being  the 
in-lKinnd  main  track.  These  two  tracks  were  used  by  the  Northern  Pacific 
Railroad  Company  and  by  the  Chicago,  St.  Paul  &  Kansas  City  Railroad  Com- 
87  F.— © 
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pany  for  all  of  their  trains  entering  or  leaving  the  city  of  Chicago.  Central 
avenue  crosses  the  main  tracks  substantially  at  right  angles.  West  of  Gen- 
tral  avenue  is  located  a  switch  lu  the  out-bound  track,  and  also  a  switch  in 
the  in-bound  track,  with  a  cross-over  connecting  the  two  tracks  at  these 
switches.  Near  the  east  line  of  Central  avenue  is  a  switch  in  the  in-bound 
track,  from  which  a  track  leads  to  the  southeast.  A  short  distance  east  from 
this  switch  in  the  track  projecting  from  the  In-bound  main  track  Is  another 
switch,  from  which  diverge  two  tracks  running  east  and  west,  parallel  with 
each  other.  Of  these,  the  north  track  is  called  the  'Wisconsia  Central,'  or 
'W.  C.  Lead,'  and  extends  for  some  distance  east  into  that  part  of  the  yard 
approprinted  for  the  use  of  the  Northern  Pacific  Kallroad  Company,  or,  as  was 
commonly  known,  the  'Wisconsin  Central  Line.'  The  south  one  of  these 
tracks  was  known  as  the  'Kansas  City,'  or  *K.  O.  Lead,*  from  which  branched, 
at  short  intervals,  switch  tracks  towards  the  southeast,  forming  the  K.  C. 
yard.  The  distance  between  the  centers  of  tracks  at  this  locality  Is  thirteen 
feet;  the  distance  between  the  nearest  rails  of  adjoining  tracks  being  eight 
feet.  The  appellant  was  the  general  night  yard  master  of  the  Chicago,  St 
Paul  &  Kansas  City  Railroad  Compojiy.  At  half  past  eight  of  the  night  In 
question,  In  company  with  one  Roth,  a  servant  under  him,  he  left  the  station, 
which  was  about  150  feet  west  of  Central  avenue,  for  the  purpose  of  going 
down  Into  the  yard  of  that  company  to  give  certain  orders.  They  walked 
east  between  the  In-bound  main  track  and  the  K.  C.  lead  to  the  track  con- 
necting these  two  trackti.  At  a  point  near  No.  2  switch  it  occurred  to  him 
to  send  a  message  to  the  city,  and  the  two  men  stopped  there  for  a  few  mo- 
ments while  the  appellant  gave  Roth  directions  with  reference  to  th^  message. 
While  so  standing,  appellant  was  looking  to  the  west,  in  the  direction  from 
which  the  train  causing  the  Injury  came,  but  saw  no  train  approaching. 
Upon  separating.  Both  crossed  the  W.  C.  lead  towards  the  north,  and  started 
west  towards  the  station.  The  switch  stands  placed  between  the  tracks 
ore  within  three  feet  of  the  south  rail  of  the  W.  C.  lead.  At  this  time  a  K.  0. 
train  was  switching  on  the  K.  C.  lead.  When  that  lead  Is  occupied  by  a 
train,  one  can  only  pass  on  the  noryi  side  of  the  switch  stand;  and,  to  do  so. 
It  Is  necessary  for  him  to  walk  on  the  ties  of  the  W.  C.  lead.  The  appellant, 
upon  separating  from  Both,  walked  easterly  upon  the  ends  of  the  ties,  car- 
rying a  lighted  lantern.  lie  had  covered  a  distance  of  from  forty-five  to  sixty 
feet  from  the  spot  where  he  left  Roth,  and  was  about  to  leave  the  end  of  the 
ties  for  the  narrow  space  between  the  two  leads,  when  he  was  struck  by  a 
train  of  the  Northern  Pacific  Company  backing  eastwardly  on  the  W.  C.  lead. 
and  was  thrown  under  the  Kansas  City  train,  and  received  the  Injury  com- 
plained of.  The  train  that  struck  the  appellant  was'a  west-bound  freight 
train  of  the  Northern  Pacific  Company,  consisting  of  an  engine  and  six  cars, 
which  was  backing  upon  the  track  in  (inestlon.  The  train  bad  come  from  the 
city,  and  gone  west  of  the  station,  on  the  main  track,  and  for  some  purpose 
was  backing  into  the  yard  upon  the  W.  C.  lead.  It  had  probably  passed  the 
station  while  the  appellant  was  there,  before  he  had  gone  east  into  the  yard; 
but,  for  some  reason  (i>robably  owing  to  the  passage  of  the  K.  C.  train  upon 
the  other  track),  he  was  not  aware  of  the  fact.  The  rules  of  the  company 
require  that,  in  backing  the  train  through  the  railroad  yard  In  the  nighttime. 
a  man  should  be  stationed  on  the  rear  car,  displaying  a  bright  light  The 
evidence  for  the  appellant  tended  to  show  that  there  was  no  man  or  light  upon 
the  rear  car  of  this  train,  and  that  no  signal  or  warning  of  any  kind  wa^  given 
of  Its  approach,  that  it  was  moving  at  a  speed  of  from  fifteen  to  twenty  miles 
an  hour,  and  that  the  night  was  dark  and  foggy.  From  the  time  he  left 
Roth  until  he  was  struck,  the  appellant  did  not  again  look  back  to  the  west. 
The  cars  varied  in  width  from  eight  feet  two  Inches  to  nine  feet  two  inches. 
The  bolt  heads,  band  holds,  and  car  door  projected  some  four  inches  In  ad- 
dition, so  that  a  car  of  the  greatest  width  would  extend  over  the  rail  some 
two  feet  and  three  inches,  or.  Including  the  space  occupied  by  the  bolt  heads, 
etc.,  two  feet  and  seven  inches.  When  Iwth  tracks  were  occupied  by  cars, 
there  would  be  not  to  exceed  three-feet  clearance  between  the  two  tracks. 
The  accident  occurred  about  8:30  o'clock  in  the  evening.  There  was  evidence 
tending  to  show  (but  it  was  not  undisputed)  that  this  second  section,  or  extra 
train,  was  only  occasionally  run,  and  when  there  was  too  much  freight  for 
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the  regular  train  to  carry.  It  Is  left  somewhat  obscure  by  the  evidence  how 
far  be  had  passed  beyond  the  switch  No.  2  upon  the  end  of  the  ties  before  he 
sou^t  to  turn;  that  is,  whether  the  distance  was  fifteen  to  twenty  paces 
from  the  point  where  he  left  Roth,  or  fifteen  to  twenty  paces  from  the  switch. 
At  one  {Kilnt  in  the  evidence  the  appellant  states  that  he  had  gone  some  fifteen 
or  twenty  feet  from  the  switch  at  the  time  he  was  struck  by  the  train." 

Cbas.  B.  Keeler,  K.  K.  Enapp,  and  Burton  Hanson,  for  plaintiff  in 
error. 
James  C.  McShane  and  Russell  M.  Wing,  for  defendant  in  error. 

Before  WOODS  and  SHOWALTEB,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUXN,  District  Judge,  after  stating  tlie  facts  as  above,  delivered 
tLe  opinion  of  the  court. 

There  are  three  assigninients  of  error  made  hy  the  plaintiff  in  error 
and  insisted  upon  in  the  argument :  (1)  That  the  court  below  erred 
in  overruling  the  defeudunt's  request  to  instruct  the  jury  to  find  a 
verdict  in  its  favor  upon  the  ground  that  the  undisputed  evidence 
showed  that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  produce  the  injury.  (2)  Tliat  tlie  court  erred  in  permitting  the 
plaintiff,  against  the  defendant's  objection,  to  state  his  opinion  as  to 
the  speed  of  the  train  which  struck  him  at  the  time  of  the  accident. 
(3)  That  the  court  erred  in  charging  tlie  jury  as  follows:  "You  have 
a  right  to  reject  the  evidence  of  testimony  given  by  one  witness,  if 
yon  are  satisfied  from  his  appearance,  or  frpm  the  circumstances, 
that  he  has  not  testified  truly,  or  to  the  whole  truth."  Exceptions 
supporting  these  several  assignments  of  error  are  duly  preserved, 
and  appear  in  the  record. 

The  speed  of  the  train  which  backed  into  the  yard  that  night,  and 
which  struck  the  plaintiff,  was  a  material  question  at  issue,  and 
much  disputed  on  the  trial.  The  plaintiff  did  not  see  the  train  at 
alL  He  was  walking  in  -the  same  direction,  ahead  of  it,  and  was 
struck  in  the  back,  and  thrown,  he  thinks,  20  or  30  feet;  and  he 
says  he  was  never  struck  by  a  train  before  in  that  way,  and  had 
nothing  to  judge  of  as  to  the  speed,  except  that  one  blow.  Never- 
theless he  was  allowed,  against  the  defendant's  objection,  to  give  his 
opinion  of  the  speed  of  the  train,  which  he  says  was  very  fast,  and, 
he  would  judge,  between  15  and  20  miles  an  hour.  We  think  this 
was  error.  He  was  simply  guessing  at  the  distance  he  was  thrown, 
and  from  this,  and  from  the  force  of  the  blow  on  his  shoulder,  he 
guessed  at  the  speed  of  the  train.  It  can  hardly  be  assumed  that 
the  jury  would  not  be  influenced  in  any  degree  by  such  testimony. 
Indeed,  the  very  fact  that  it  was  held  competent,  and  permitted  fp 
be  given  to  the  jury,  would  naturally  be  taken  by  them  as  a  warrant 
that  some  credit  might  or  should  be  given  to  an  opinion  so  poorly 
founded.  It  is  elementary  that  the  admission  of  illegal  evidence 
over  objection  necessitates  a  reversal.  Waldron  v.  Waldron,  156 
U.  8.  380,  15  Sup.  CL  383,  and  cases  cited.  In  order  that  the  court 
may  not  disturb  a  judgment  for  error,  it  should  appear  beyond  a 
doubt  that  the  error  complained  of  did  not  and  could  not  have  preju- 
diced the  rights  of  the  party  objecting.  Railroad  Co.  v.  O'Reilly,  158 
U.  S.  337,  15  Sup.  Ct.  830. 
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The  third  asBignment  of  error,  made  upon  the  charge  of  the  court 
as  to  rejecting  the  evidence  of  witnesses,  is  also  well  made.  The 
instrrfction  is  too  broad  and  unqualified,  and  would  give  the  impres- 
sion to  the  jury  that  they  were  quite  at  liberty  to  reject  the  testi- 
mony of  any  witness,  at  their  own  unrestricted  will  and  pleasure. 
Xor  is  the  instruction  helped  out  by  any  other  given  on  the  same 
subject.  It  is  true,  the  rule  is  better  stated  in  another  place;  but 
the  instruction  to  which  exception  was  taken  is  in  addition  to  that, 
and  would  be  taken  independently  by  the  jury.  The  jury  were  told 
that  they  had  the  right  to  reject  the  evidence  or  testimony  given  by 
a  witness  if  they  were  satisfied  from  his  appearance,  or  from  the  cir- 
cumstances, that  he  had  not  testified  truly,  or  to  the  whole  truth. 
What  appearance  or  what  circumstances  would  the  jury  understand 
that  the  court  referred  to?  Could  the  jury  reject  a  witness'  evi- 
dence on  account  of  his  dress  or  color?  Should  the  circumstances 
be  those  disclosed  on  the  trial,  or  would  it  also  include  those  within 
the  knowledge  of  the  jury,  derived  from  other  sources?  Would  the 
whole  truth,  which  the  witness  must  testify  in  order  to  be  believed, 
include  those  in  regard  to  which  he  is  not  interrogated  on  the  stand, 
or  which  by  inattention  or  inadvertence  have  been  omitted?  The 
instruction  seems  quite  too  unguarded  and  unqualified,  leaving  too 
much  to  the  arbitrary  discretion  of  the  jury.  The  jury  might  well 
understand  from  such  an  instruction  that  it  was  left  unrestrictedly 
to  them  whether  to  believe  or  disbelieve  any  witness.  Insurance 
Co.  V.  Gray,  80  111.  31}  Evans  v.  George,  Id.  53.  In  the  latter  case 
the  court  say: 

"The  proposition  that  the  Jury  have  the  right  to  disbelieve  such  witnesses 
as.  In  their  judgment,  under  all  the  clrcimistances.  are  worthy  of  belief, 
is  not  the  rule.  The  Jury,  although  they  are  Judges  of  the  credibility  of  the 
witnesses,  have  no  right  to  disbelieve  arbitrarily  the  testimony,  unless  where 
such  witnesses  have  willfully  sworn  falsely  to  material  facts  in  the  case." 

In  Little  v.  Railway  Co.,  88  Wis.  402,  60  N.  W.  705,  the  charge 
under  consideration  was  this: 

"If  you  And  a  witness — conclude  a  witness— has  testified  falsely  as  to  any 
material  fact  In  the  ease,  you  are  permitted  to  disregard  all  of  that  witness' 
testimony,  unless  it  is  supported  by  other  evidence." 

The  court,  in  commenting  upon  this  instruction,  says: 

"This  Instruction  authorized  the  Jury  to  dlsreg.ird  all  the  uncorroborated 
testimony  of  any  witness.  If  they  reached  the  conclusion  that  he  had,  even 
through  inadvertence  or  mistake,  sworn  falsely  as  to  any  material  fact  This 
was  error.  As  a  general  rule,  the  question  of  the  credibility  of  witnesses 
Is  for  the  Jury.  If  they  find  that  a  witness  has  testified  falsely  as  to  a  ma- 
terial fact,  they  are,  of  course,  at  lll)erty  to  disregard  such  false  testimony. 
Bnt  before  they  should  apply  the  maxim,  'False  In  one  thing,  false  in  all 
things.'  they  should  And  that  the  witness  linowingly  or  intentionally  or  cor- 
ruptly swore  falsely  as  to  a  material  fact,"— citing  Mercer  v.  Wright,  3  Wis. 
W5;  Morelv  v.  l)uul>ar.  24  Wis.  IS.".:  I^iulieiiie  v.  Strouse,  49  Wis.  024,  6 
X.  W.  .S(»;  Black  v.  State.  50  Wis.  471.  18  N.  W.  4.">7;  People  v.  Evans,  40  N. 
T.  .5;  Pease  v.  Smith,  01  N.  Y.  48!^;  People  v.  Chapleau,  121  N.  Y.  276,  24  N. 
E.  4(fl). 

The  conclusions  reached  by  the  court  in  regard  to  these  two  assign- 
ments of  error  render  the  consideration  of  the  first  assignment, 
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relating  to  the  refasal  of  the  conrt  to  take  the  case  from  the  jury, 
annecessary.  The  judgment  of  the  court  below  is  reversed,  with  in- 
Btructious  to  grant  a  new  trial.  .  • 


OONTINBNTAL  TBUST  CX).  OF  NEW  YORK  et  al.  ▼.  TOLEDO.  ST.  L.  &  K. 

0.  R.  CO. 

(Circuit  Court  of  Appeals,  Seventb  Circuit    May  25,  1896.) 

No.  464. 

1.  Mabtbb  and  Sbbtabt— NEOueBHCx  OF  Mabteb. 

It  is  negligence  for  a  railway  company  or  Ite  receiver  to  store  heavily 
loaded  cars  upon  a  side  track  having  a  sharp  grade,  without  taking  any 
precaution  to  prevent  their  escape  onto  the  main  track  other  than  setting 
the  brakes  on  the  car  nearest  thereto. 

Sl  Sake— Contributobt  NReLioEMOB  of  Sebvant. 

It  is  not  contributory  negligence  for  a  railway  employs,  without  actual 
or  imputed  knowledge  of  the  condition  of  a  side  track,  to  act  on  the  as- 
sumption that  it  is  reasonably  safe  and  suitable  for  use,  and  that  the  cars 
thereon  are  safely  secured. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

Clarence  Brown,  for  ai^llant    . 
B.  E.  Hamill,  for  appellee. 

Before  WOODS  and  SflOWALTEB,  Circuit  Judges,  and  BAKER, 
District  Judge. 

BAKER,  District  Judge.  This  is  an  appeal  by  the  receiver  from 
a  decree  on  an  intervening  petition  filed  by  Walter  Bartlett,  adminis- 
trator of  the  estate  of  Michael  Delaney,  deceased,  to  recover  for  dam- 
ages sustained  by  the  next  of  kin  on  account  of  the  death  of  the  dece- 
dent. The  alleged  negligence  consisted  in  the  construction  and 
maintenance  of  a  side  track  used  for  storing  loaded  coal  cars  having 
a  dangerous  grade,  extending  from  a  coal  shaft  for  about  600  feet  to 
its  point  of  junction  with  the  main  track,  and  in  failing  to  provide 
suitable  means  to  secure  such  loaded  cars  on  the  said  track,  in  conse- 
quence of  which  one  of  them  ran  down  upon  or  so  near  the  main  track 
that  the  decedent,  a  brakeman,  who  was  standing  on  the  step  on  the 
side  of  the  engine,  was  struck  thereby,  and  instantly  killed.  The 
accident  occurred  on  the  night  of  December  15,  1893.  Delaney,  at 
the  time  he  was  killed,  was  an  extra  freight  brakeman,  employed 
on  the  west  end  of  the  road.  He  had  been  employed  in  that  ca- 
pacity less  than  two  months,  and  had  made  but  a  few  trips  over  the 
road.  Prior  to  that  time  he  had  been  employed  in  the  yards  at 
Charleston.  He  was  a  strong,  capable,  and  bright  young  man,  about 
'M  yeavB  of  age,  but  with  little  experience  as  a  brakeman.  At 
the  time  of  his  death,  he  was  braking  on  a  local  freight  train  which 
handled  the  output  of  a  coal  mine  on  the  line  of  the  railroad  at 
SoiTcnto.  111.  The  mine  was  near  the  main  track,  and  it  had  a 
daily  output  of  about  400  tons.     The  scale  level  at  'the  mine  was  2 
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feet  and  7  inches  higher  than  the  main  track  at  the  point  where 
the  coal  track  joined  it.  The  cars  were  placed  on  the  scale  level  at 
the  mine,  and,  .when  loaded,  they  were  moved  down  the  coal  track  to 
the  east  towards  the  point  of  junction  with  the  main  track.  This 
coal  track,  having  a  length  of  about  «KK)  feet  and  a  descending  grade 
of  2  feet  7  inches,  was  used  for  storing  heavily  loaded  coal  cars.  It 
had  no  derail  switch,  and  no  blocks  were  provided  to  prevent  the 
loaded  cars  from  running  onto  the  main  track.  The  grade  was  in 
the  upper  two-thirds  of  the  coal  track,  and  loaded  cars  were  habitn- 
ally  left  standing  upon  this  grade  without  being  blocked,  and  with- 
out their  brakes  being  set.  The  car  nearest  the  main  track  had  Its 
brake  set,  and  it  was  relied  upon  to  hold  the  other  cars  which  were 
run  down  against  it.  On  the  night  of  the  accident,  there  were  15 
or  IG  loaded  coal  cars  thus  placed  on  the  coal  track,  covering  almost 
its  entire  length.  The  train  on  which  the  decedent  wafe  employed 
had  been  directed  to  take  up  some  cars  at  this  place,  and  for  that 
purpose  the  engine  had  gone  onto  the  coal  track,  and  coupled  onto 
the  nearest  coal  car.  It  is  claimed  that  the  decedent  loosened  the 
brakes  on  this  car,  and  that  when  it  was  found  that  none  of  the  cars 
wanted  were  on  tlie  coal  track,  and  the  engine  was  detached,  the 
decedent  neglected  to  set  up  the  brake  on  the  coal  car.  and  that  this 
failure  caused  the  car  to  move  down  onto  or  near  the  main  track, 
and  thus  brought  about  the  accident. 

Many  errors  are  assigned,  but  all  that  are  available  present  only 
two  questions:  First.  Was  the  appellant  chargeable  with  negli- 
gence in  the  construction  and  maintenance  of  the  coal  track,  and  in 
failing  to  provide  suitable  means  to  secure  the  loaded  cars  placed 
thereon?  Second.  Was  the  appellee's  intestate  guilty  of  contrib- 
utory negligence?  The  master's  duty  is  to  exercise  ordinary  and 
reasonable  care  to  furnish  a  reasonably  safe  working  place  for  his 
employ^,  having  regard  to  the  danger  of  the  service  and  the  peril 
to  which  the  employ^  will  be  exposed  from  the  failure  to  exercise 
such  care.  From  the  brief  review  of  tlie  facts  which  we  have  given, 
we  feel  no  doubt  that  the  master  failed  in  the  performance  of  his 
duty.  The  grade  of  the  coal  track  rendered  it  a  dangerous  loca- 
tion on  which  to  place  15  or  IG  heavily  loaded  cars  without  any 
means  of  preventing  their  escape  onto  the  main  track,  except  by  the 
setting  up  of  the  brake  on  the  car  nearest  thereto.  The  appellant, 
even  if  a  derail  switch  or  blocks  were  not  necessary,  might  and 
ought  to  have  secured  the  cars  by  having  the  brakes  set  up  on  each 
one  of  them.  Instead  of  that,  the  rule  of  the  appellant  only  re- 
quired the  brakes  to  be  set  up  on  the  one  car  nearest  to  the  main 
track.  He  knew  the  character  of  the  grade  on  the  coal  track,  and 
the  danger  of  cars  escaping  therefrom  onto  the  main  track,  and,  with 
this  knowledge,  he  failed  to  exercise  proper  care  to  guard  against 
it.  The  decedent  had  never  been  on  this  coal  track  but  once  be- 
fore the  night  on  which  he  was  killed,  and  that  in  the  nighttime,  and 
he  had  no  notice  or  knowledge  of  its  dangerous  condition.  This 
danger  was  not  one  of  tlie  ordinary  hazards  of  the  service,  and  it  was 
not  one  assumed  by  the  decedeut.  Tlie  burden  is  on  the  appellant 
to  show  contributory  negligence  on  the  part  of  the  appellee.     This 
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he  has  failed  to  do.  Even  if  the  appellee  neglected  to  set  np  the 
brake  when  the  engine  pulled  out  onto  the  main  track,  still  the  evi- 
dence ftiilB  to  show  that  he  knew  the  condition  of  the  coal  track,  or 
that  the  brakes  had  been  set  up  only  upon  one  al  the  cars.  Being 
in  ignorance  of  the  appellant's  negligence,  he  had  a  right  to  act  on 
the  assumption  that  the  coal  track  was  reasonably  safe  and  suitable 
for  the  use  to  which  it  was  put,  and  that  the  cars  stored  thereon  were 
so  secured  that  they  would  not  run  out  upon  the  main  track.  Espe- 
cially is  this  so  in  view  of  the  fact  that  that  part  of  the  coal  track 
where  the  decedent  was  employed  on  the  night  of  the  accident  was 
on  a  level  grade,  and  he  had  no  knowledge  but  that  the  entire  coal 
track  was  on  the  same  grade. 

On  the  argument  at  iMtr  it  was  suggested  that  the  damages  were 
excessive.  No  such  question  was  presented  in  the  motion  for  a  new 
trial  in  the  court  below,  nor  has  it  been  assigned  as  an  error  in  this 
court.  Under  these  circumstances,  we  do  not  feel  called  upon  to 
examine  this  question.  We  find  no  available  error  in  the  record. 
The  decree  erf  the  court  below  is  affirmed,  at  the  cost  of  the  appellant. 


riTOHBURG  R.  C».  T.  DONNELLY. 
(Oircnlt  Court  of  Appeals,  Seventh  Circuit    June  3,  1S98.) 

No.  477 

Dakaqes— Plkadiko  Special  Damages. 

In  an  action  for  personal  Injuries,  plaintiff  cannot  show  his  occupation 
and  rate  of  wages,  In  the  absence  of  an  allegation  of  special  damage. 

In  Error  to  the  Circuit  C5ourt  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  action  was  brought  to  recover  damages  for  a  personal  Injury  sustained 
by  the  defendant  In  error  while  riding  In  a  caboose  of  the  plaintiff  In  error, 
attached  to  the  rear  end  of  a  stocli-car  train  operated  by  It.  Several  of  the 
cars  composing  the  train  contained  live  stock  which  was  being  shipped  by 
Swift  &  Co.  from  Cliicago  to  Boston.  The  defendant  In  error,  who  was  the 
plaintiff  below,  was  in  charge  of  the  stocl:  for  Swift  &  Co.  The  contract  of 
shipment  was  not  made  with  Uie  plaintiff  in  error;  the  cattle  being  shipped 
at  Chicago  on  another  road,  and  received  by  the  plaintiff  lu  error  at  Rotter- 
dam Junction,  N.  Y.,  from  which  point  It  "operated  a  railroad  to  Boston.  The 
defendant  In  error  alleges  that,  while  riding  on  this  road  with  thfe  stock,  the 
train  suddenly  slackened  its  speed  from  about  15  to  4  miles  per  hour,  pro- 
ducing a  jolt  by  which  he  was  thrown  from  a  seat  in  the  rear  end  of  the  ca- 
tHMse,  causing  him  to  fall  upon  the  floor  of  the  car,  fracturing  his  hip,  and 
causing  a  permanent  impairment  of  the  limb.  The  Jury  rendered  a  verdict  in 
his  favor  for  $12,500,  for  which  sum  judgment  in  his  favor  was  rendered.  The 
writ  of  error  is  brought  to  reverse  this  Judgment. 

John  H.  Coulter,  for  plaintiff  in  error. 
A.  W.  Bnlkley,  for  defendant  in  error. 

Before  WOODS  and  SHOWALTER,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge  (after  stating  the  facts).  There  are  33  as- 
Bignments  of  error,  only  one  of  which  it  will  be  necessary  to  consider. 
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On  the  trial,  without  any  allegation  of  special  damages  in  the  decla- 
ration, the  defendant  in  error  was  allowed  to  prove  that  he  had  been 
engaged  for  several  years  in  the  occupation  of  accompanying  stock 
fiHiui  Chicago  to  Philadelphia,  and  other  Eastern  marliets,  that  for 
three  years  he  had  earned  |75  a  week,  that  at  and  before  tlie  time  of 
the  accident  he  was  allowed  the  fixed  sum  of  $50  for  each  trip,  and 
that  he  made  a  trip  nearly  every  week.  Objection  was  made  and 
proper  exception  taken  to  this  proof,  and  a  motion  made  to  strike  it 
out  as  being  incompetent  under  the  issues;  but  the  objection  and 
motion  were  oveiTuled,  and  exceptions  properly  preserved.  This 
was  error  for  which  the  judgment  must  be  reversed.  It  was  show- 
ing special  damages  without  any  allegation  of  special  damages  in  the 
declaration,  which  is  contrary  to  the  well-settled  rule.  General 
damages,  or  such  damages  as  the  law  holds  to  be  the  necessary  re- 
sult of  the  cause  of  action  set  forth,  need  not  be  specially  pleaded, 
but  may  be  recovered  under  the  general  allegation  of  damage.  Spe- 
cial damages,  which  are  the  natural,  but  not  necessary,  result  of  the 
injury  complained  of,  must  be  specially  alleged.  Such  injuries  do 
not  necessarily  result  from  the  defendant's  wrongful  act;  hence  they 
must  be  specially  alleged,  in  order  that  the  defendant  may  have 
notice  thereof,  and  be  prepared  to  meet  the  same  upon  the  trial.  5 
Enc.  PI.  &  Prac.  pp.  717,  719,  and  cases  cited.  The  rule  as  laid  down 
by  Cliitty  in  his  Pleading  (page  385),  and  adopted  by  the  supreme 
court  of  New  York  in  Squier  v.  Gould,  14  Wend.  159,  is  still  the  gen- 
eral rule  both  in  this  country  and  in  England : 

That  "when  the  damages  actually  sustained  do  not  necessarily  arise  from 
the  act  complained  of,  and  consequently  are  not  implied  by  law,  in  order  to 
prevent  surprise  to  the  defendant  the  plaintiff  must  state  in  his  declaration 
the  particular  damage  that  be  baa  sustained,  or  he  will  not  be  permitted  to 
give  evidence  of  It  upon  the  trial." 

In  Taylor  v.  Town  of  Monroe,  43  Conn.  36,  in  a  personal  injury 
suit,  where  the  allegation  in  the  declaration  was  similar  to  this, — 
that  the  plaintiff  had  been  prevented  from  attending  to  her  ordinary 
business, — it  was  held  error  to  allow  the  plainliil  to  prove  that  by 
reason  of  the  accident  she  had  been  unable  to  attend  to  her  regulair 
business  as  a  button  maker  in  a  button  shop,  where  she  had  been 
many  years  employed,  and  was  earning  from  $300  to  |350  a  year. 
In  Tomlinson  v.  Town  of  Derby,  Id.  562,  under  a  similar  allegation, 
it  was  held  that  the  plaintiff  could  not  show  that  he  was  earning 
?100  a  month  in  carting  and  sawing  timber.  In  Baldwin  v.  Railroad 
Corp.,  4  Gray,  333,  in  an  action  against  a  railroad  for  damages  re- 
ceived at  a  railroad  crossing,  it  was  held  that  the  plaintiff,  without 
alleging  special  damages,  could  only  recover  such  damages  as  any 
other  person  as  well  as  the  plaintiff  might,  under  the  same  circuni- 
stances,  have  sustained,  and  that  it  was  error  to  allow  the  plaintiff, 
in  order  to  enhance  the  damages,  to  show  that  she  was  a  school 
teacher.  In  Railway  Co.  v.  Friedman,  146  111.  583,  30  N.  E.  353,  and 
34  N.  E.  1111,  it  was  held  error  for  the  court  to  admit  evidence 
tending  to  prove  that  the  plaintiff  at  the  time  of  the  injury  was  re- 
ceiving for  his  services  as  a  traveling  salesman  |3,000  per  year. 

Id  the  case  at  bar  the  better  course  would  have  been,  when  objeo- 
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tion  was  made  to  the  testimony,  to  obtain  leave  to  amend  the  decla- 
ration; but,  the  plaintiff  choosing  to  abide  by  his  allegations,  the 
defendant  had  no  other  course  open  but  to  rely  upon  its  exceptions 
to  the  testimony.  The  judgment  below  is  reversed,  with  instruo- 
tions  to  grant  a  new  trial. 


LYON  COUNTY  v.  ASHrEIX)T  NAT.  BANK  OF  KEENE,  N.  H. 

(Circuit  Court  of  Appeals,  Eigbtb  Circuit.     May  9,  188&) 

No.  1,024. 

1   OOUSTIEa — LtMITATION   UPON    INDEBTEDNESS— ExCBSS. 

Bonds  issued  by  a  county  In  violation  of  a  provision  In  the  state  consti- 
tution, limiting  tbe  Indebtedness  of  counties  to  a  certain  proportion  of  the 
value  of  their  taxable  property,  constitute  no  enforceable  obligation  of  tbe 
county;  and  bonds  subsequently  Issued,  at  a  time  when  such  Issue  did 
not  bring  tbe  total  indebtedness  of  tbe  county,  excluding  tbe  Invalid  bonds, 
up  to  tbe  constitutional  limit,  are  valid,  although  the  county  may  after- 
wards voluntarily  pay  the  Invalid  bonds.  81  Fed.  127,  affirmed. 
8.  Same— Invalid  Bonds— VoLtrnTART  Payment — Subhooation. 

Where  invalid  county  bonds  are  voluntarily  paid  by  the  county,  the 
funds  being  secured  by  sale  of  other  similar  bonds,  which  are  subsequently 
repudiated  for  the  same  illegality,  equities,  if  any  existed,  of  the  holders 
of  the  first  issue,  are  extinguished  by  the  payment,  and  the  holders  of  the 
second  is.sue  cannot  be  snbrogated  tbereto.     81  Fed,  127,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ipwa. 

£.  C.  Beach  and  E.  Y.  Qreenleaf  (Simon  Fisher  on  brief),  for  plain- 
tiff in  error. 
J.  M.  Parsons,  for  defendant  in  error. 

Before  SANBORN  and  THATEB,  Circuit  Judges,  and  LOCHBEN, 
District  Judge. 

LOCHBEN,  District  Judge.  "Hiis  action  was  brought  to  recover 
the  amount  of  eight  bonds  of  the  defendant  county,  issued  and  dated 
November  12, 1880,  and  payable  on  or  before  November  12, 1890,  four 
being  for  the  sum  of  fSOO  each,  and  four  for  the  sum  of  f lOO  each, 
together  with  the  last  eight  coupons  for  the  semianonal  interest  at 
7  per  cent,  on  each  of  the  said  bonds.  These  bonds  purport  to  have 
been  issued  by  the  board  of  supervisors  of  said  county  of  Lyon,  under 
legislative  authority  referred  to  in  the  recitals,  and  in  conformity 
with  a  resolution  of  said  board  of  April  5,  1880.  The  coupons  were 
paid  by  the  county  as  they  matured,  to  and  including  those  which 
came  dne  November  12,  1886.  The  execution  of  the  bondb,  and  the 
sale  and  delivery  of  them  to  the  plaintiff,  for  full  consideration  re- 
ceived by  the  county,  is  not  questioned;  and  the  only  defense  urged 
is  that  the  bonds  were,  in  their  inception,  illegal  and  void,  and  issued 
in  contravention  of  section  8  of  article  11  of  the  constitution  of  the 
state  of  Iowa,  which  ordains: 

"No  county  or  other  politit-al  or  municipal  corporation,  shall  be  allowed  to 
become  indebted  lu  any  manner  or  for  any  puri>ose,  to  an  amount  In  the  ajt- 
gregate  exceeding  five  per  centum  of  the  value  of  tbe  taxable  property  within 
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such  county  or  corporation— to  be  ascertained  by  the  last  state  and  connty  tax 
lists,  previous  to  the  incurring  of  such  Indebtedness." 

The  findings  of  fact  by  the  court  upon  the  trial  of  this  cause,  set 
out  in  the  record,  and  reported  in  81  Fed.  127,  show  that  on  July  1, 
1879,  Lyon  county  issued  a  series  of  refunding  bonds,  commonly 
known  as  the  "Shade  Bonds,"  in  the  sum  of  f  100,000,  which  were 
sold,  and  the  proceeds  used  to  pay  in  full  {55,000  of  judgment  bonds, 
and  (47,300  of  refunding  bonds  previously  issued  by  the  county,  and 
till  then  unpaid.  As  the  taxable  value  of  the  property  in  Lyon 
county,  as  shown  by  the  state  and  county  tax  Hatn  for  the  year  1879, 
was  $915,133.28,  and  a  less  amount  for  the  year  1878,  it  was  con- 
ceded by  counsel  for  the  defendant  on  the  argument  that  the  finding 
of  the  court  below  that  these  Shade  bonds  were  void  and  unen- 
forceable against  the  county,  because  their  issue  was  in  plain  contra- 
vention of  the  constitutional  limitation,  was  correct.  From  this 
concession  the  conclusion  inevitably  follows  that  these  bonds  consti- 
tuted no  indebtedness  of  the  county.  Indeed,  this  conclusion  is 
simply  another  form  of  stating  the  proposition  conceded. 

The  findings  further  show  that  the  value  of  the  taxable  property  of 
Lyon  county,  as  shown  by  the  proper  tax  lists  for  the  year  1880,  was 
11,066,707.  Therefore,  on  November  12,  1880,  when  the  bonds  in 
suit  were  issued,  said  county  could,  within  said  constitutional  limita- 
tion, lawfully  have  and  contract  indebtedness  to  the  amoont  of 
f  53,335.  On  that  day,  and  prior  to  the  issue  of  bonds  to  the  amount 
of  12,400,  being  the  bonds  in  suit,  the  indebtedness  of  said  county 
(disregarding  stiid  Shade  bonds)  consisted  of  outstanding  bonds  to 
the  amount  of  |27,000,  judgments  to  the  amount  of  |15,772.88,  and 
warrants  to  the  amount  of  |2,400, — an  aggregate  of  valid  indebted- 
ness amounting  to  $45,172.88;  so  that,  when  the  bonds  in  suit  were 
issued  on  that  day,  they  did  not  increase  the  indebtedness  of  said 
county  up  to  the  constitutional  limit.  Tlie  bonds  in  suit  were  there- 
fore valid  when  issued  and  sold  to  the  plaintiff;  and  no  subsequent 
action  of  the  county  in  respect  to  its  obligations,  legal  or  moral,  could 
aflfect  their  validity.  The  fact  that  the  Shade  bonds,  which  were  not 
obligatory  on  the  county,  and,  which  its  counsel  upon  the  argument 
here  admits,  were  not  enforceable  at  law,  were  afterwards  volun- 
tarily paid  by  the  county,  was  commendable,  as  the  county  had  re- 
ceived full  consideration  for  them;  but  such  voluntary  payment 
cannot  relate  back,  and  give  any  validity  to  the  Shade  bonds,  as  of 
any  date  prior  to  such  paj-ment,  nor  so  as  to  render  illegal  the  bonds 
in  suit,  which  at  all  times  before  such  payment  were  perfectly  valid. 
The  fact  that  the  Shade  bonds  were  not  paid  from  the  taxes  or  funds 
of  the  county,  but  from  moneys  obtained  by  it  from  financial  institu- 
tions, whom  its  officials  duped  into  purchasing  a  later  like  illegal 
issue  of  bonds  of  the  county,  to  the  amount  of  $120,000,  which  the 
county  now  repudiates,  may  lessen  the  commendation  it  would  other- 
wise be  entitled  to  for  acknowledging  its  moral  obligation  in  respect 
to  the  Shade  bonds,  but  cannot  otherwise  affect  this  case.  If  the 
holders  of  the  Shade  bonds  had  any  enforceable  equitable  rights 
against  the  county,  such  rights  were  extinguished  by  the  payment  of 
those  bonds;  and  we  agree  with  the  learned  judge,  whose  decision 


Digitized  by 


Google 


HAINES   V.  FRANKLIN.  139 

we  are  reviewing,  that  the  purchasers  of  the  last  Issne  of  bonds  can- 
not be  sabrogated  to  the  rights  and  equities,  if  any,  of  the  holders 
of  the  Shade  bonds,  ^tna  Life  Ins.  Co.  t.  Town  of  Middleport,  124 
U.  S.  534,  8  Snp.  Ct.  625. 

Even  if  the  county,  since  the  issue  and  sale  of  plaintiff's  bonds,  by 
its  voluntary  payment  of  the  Shade  bonds  with  the  money  received 
from  the  last  issue  of  bonds,  has  given  rise  to  any  enforceable  equity 
in  favor  of  the  purchasers  of  that  last  issue,  then,  as  there- was  no 
transfer  by  subrogation  of  the  previous  equities  of  the  holders  of  the 
Shade  bonds,  the  equities  of  the  holders  of  such  last  issue  must  rest 
upon  facts  and  transactions  subsequent  to  the  issue  of  plaintiff's 
bonds,  which  are  therefore  not  affected  by  such  equitiea  The  judg- 
ment of  the  circuit  court  is  affirmed. 


HAINES   V.   FBANKLIN  et  «L 

(Clrcnlt  Court,  B.  D.  Pennsylvania.    May  11,  1888.) 

1.  FAI.8B  Representatiok  of  Corporation— Statement  of  Capital  Paid  In 
— Causb  of  Action. 

The  cause  of  action  of  one  wbo  suffers  loss  In  consequence  of  the  false 
representation,  In  the  sworn  statement  of  the  Incorporators  of  a  Pennsyl- 
vania corporation,  in  their  application  for  letters  patent,  that  10  per  centiun 
of  the  capital  stocli  is  paid  in,  arises  out  of  the  fraud,  and  an  action  ex  con- 
tractu for  such  loss  will  not  lie. 

2L   SaKK  —  ASSIGKBE  OF  JuDQMBNT  —  InDUCEMSNT  TO   PuKCHABB  —  RlOHTS  Ac- 
QUIBED. 

The  assignee  of  a  judgment  against  a  Pennsylvania  corporation  does  not 
acquire  the  judgment  creditors'  right  of  action  against  the  Incorporators  for 
false  representations  In  the  sworn  opplicatlon  for  letters  patent;  and  he  has 
no  such  cause  of  action  unless  his  acquisition  of  the  judgment  was  induced 
by  his  belief,  and  In  reliance  on  such  representations. 

Henry  Bndd,  for  plaintiff. 

H.  M.  North,  Brown  &  Hensie,  and  B.  0.  Kready,  for  defendants. 

DALLAS,  Circuit  Judge.  Li  Patterson  v.  Franklin,  35  Atl.  205, 
the  opinion  of  the  supreme  court  of  Pennsylvania  begins  with  this 
statement: 

"The  defendants  were  the  incorporators  and  holders  of  the  stoclt  of  the  Key- 
stone Standard  Watch  Company.  In  their  application  for  letters  patent,  they 
set  forth,  among  other  things,  that  the  capital  Steele  of  the  corporation  was  fire- 
hundred  thousand  dollars,  divided  Into  five  thousand  shares  of  the  par  value 
of  one  hundred  dollars  each;  and  'that  fifty  thousand  dollars,  being  ten  per  cent, 
of  the  capital  stock,  has  been  paid  In  casli  to  the  treasurer  of  said  corporation, 
whose  name  and  residence  are'  William  Z.  Sener,  Lancaster,  Pa.'  The  state- 
ment is  the  method  prescribed  by  law  for  assuring  the  executive  department  of 
the  state  government  that  the  requirements  of  the  law  have  been  complied  with 
by  the  corporators,  and  that  they  are  entitled  to  be  made  a  corporation.  After 
letters  patent  have  been  Issued,  the  statement,  with  all  its  Indorsements,  must 
be  recorded  In  the  proper  county,  for  the  Information  of  the  public,  hi  order  tluit 
the  fact  of  Incorjwration  may  be  known,  and  the  credit  to  which  the  corporation 
is  entitled  may  be  Intelllgeutly  judged  of  by  all  persons  who  may  have  occasion 
to  do  business  with  it.  This  statement,  made  and  sworn  to  In  the  usual  manner, 
is  now  alleged  to  have  been  false  In  so  far  as  it  asserted  the  payment  of  fifty 
tbansand  dollars  to  the  treasurer  of  the  corporation,  and  It  is  asserted  that  not 
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one  doHar  In  cash  was  so  paid.  It  Is  certain  that,  after  a  short  business  career, 
the  corporation,  being  unable  to  pay  Its  debts,  made  an  assignment  for  the  l)eneflt 
of  creditors.  The  plaintiff  in  this  action  Is  the  assignee.  The  defendants  are 
the  corporators  by  whom  the  alleged  false  certificate  was  signed.  The  right  to 
recover  is  rested  on  the  alleged  fraud  committed  by  means  of  the  false  repre- 
sentation contained  in  the  certificate." 

In  that  case  it  was  held  that  "the  corporation  had  no  right  of  action 
against  the  defendants  growing  out  of  the  false  statement  in  the  cer- 
tificate, and  the  plaintiff,  its  assignee,  has  none."  The  decision  has 
this  extent,  no  more;  but  it  having  been  suggested  that,  if  the  assignee 
could  not  recover  in  the  right  of  his  assignor,  he  might  do  so  in  the 
right  of  creditors,  the  court  further  said: 

"But  the  creditors  have  no  Joint  action  against  the  defendants.  If  a  right  of 
action  exists,  it  Is  several  to  those  Injured,  and  extends  no  further  than  the 
Individual  loss  of  the  creditor  who  sues.  The  question  of  the  defendants'  lia- 
bility to  those  who  were  led  to  trust  the  corporation  because  of  the  false  cer- 
tificate Is  not  before  us.  What  we  say  is  that,  if  they  had  a  right  of  action,  it 
is  not  an  asset,  the  proceeds  of  which  are  for  general  distribution.  The  action 
is  misconceived,  and  there  can  be  no  recovery  in  this  case,  i  >i)ugh  the  fmud  was 
admitted  on  the  record  in  the  terms  in  which  it  Is  charged.  The  right  to  com- 
plain is  in  the  individuals  who  suffer,  and  the  right  of  action  extends  only  to  the 
individual  loss  of  the  particular  person  Injured,  If  the  right  of  action  exists." 

The  present  action  is  a  several  one.  It  is  founded  upon  the  same 
certificate,  and  is  brought  for  recovery  of  the  alleged  individual  loss 
of  the  plaintiff,  who  claims  as  a  particular  creditor  of  the  corporation. 
Can  it  be  maintained?  As  we  have  seen,  Patterson  v.  Franklin  did 
not  decide  that  it  could  be,  and  the  court  carefully  abstained  from  inti- 
mating any  opinion  upon  the  subject.  The  question  is  therefore  an 
open  one. 

The  statement  of  claim  to  which  the  defendants  have  demurred  is 
framed  ex  contractu.  It  alleges  that  the  representation  made  by  the 
defendants,  that  10  per  centum  of  the  capital  stock  had  been  paid  in  in 
cash,  was  "altogether  false  and  untrue,  and  was  a  fraud  upon  the  com- 
monwealth of  Pennsylvania,  and  upon  all  persona  who  might  thereafter 
deal  with  the  said  Keystone  Watch  Company  upon  the  faith  of  the 
charter  or  letters  patent  granted  by  the  commonwealth,  and  further 
constituted  a  joint  and  several  covenant  with  such  persons  that  said 
money  had  been  paid,  or  would  be,  into  the  treasury  of  said  company, 
to  answer  the  claims  of  the  said  persons  who  might  so  deal  with  the 
said  corporation."  Now,  if  the  contractual  liability  thus  averred  ex- 
ists, it  must  arise  out  of  the  Pennsylvania  statute  under  which  the 
certificate  was  filed.  No  independent  and  direct  contract  between  the 
plaintiff  and  the  defendants  is  asserted.  Ordinarily,  all  contracts, 
whether  express  or  implied,  rest  upon  intent ;  and  therefore,  to  estab- 
lish a  contract  of  the  latter  class,  it  is  necessary  that  facts  should  be 
alleged  and  proved  from  which  an  intention  to  contract  may  be  im- 
plied. No  such  facts  are  present  in  this  case.  A  contract,  or  quasi 
contract,  may,  it  is  true,  be  founded  upon  statutory  provisions,  as 
where,  by  statute,  the  stockholders  of  a  company  are  made  individually 
liable  to  its  creditors  to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively.  Flash  v.  Conn,  109  U.  S.  371,  3  Sup.  Ct.  2«3. 
The  liability  thus  created  is  directly  to  the  several  creditors,  and  is 
held  to  be  contractual  because  the  stockholders,  by  their  acceptance 
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of  the  stock  taken  by  them  respectively,  ate  assumed  to  baTe  intended 
to  enter  into  the  obligation  which  the  statute  attached  to  such  accept- 
ance. Bat  a  right  of  private  acticm  nnder  a  statutory  provision  mnst 
always  be  dependent  upon  the  scope  and  language  of  the  particular 
enactmeit,  and  the  statute  here  in  question  creates  no  contractual 
liability  whatever.  I  do  not  mean  to  say  that  one  who  has  suffered 
legal  injury  in  conseqaesce  of  the  false  representation  alleged  to  be 
contained  in  this  certificate  may  not  sue  for  redress  of  that  injury. 
On  the  contrary,  I  think  the  right  to  do  so  results  from  a  correct  per- 
o^tion  of  the  pnrpose  of  the  Pennsylvania  legislature  in  providing 
for  its  recording;  that  purpose,  as  was  said  by  the  supreme  court 
of  that  state,  in  Patterson  v.  Franklin,  sapra,  being,  to  supply  means 
"for  the  information  of  the  pablic,  in  order  that  *  •  *  the  credit 
to  which  the  coiporati(Hi  is  entitled  may  be  intelligently  judged  of  by 
all  persons  who  may  have  occasion  to  do  business  with  it"  The  right 
thus  resulting,  however,  is  one  which,  under  the  old  system  of  ply- 
ing, could  have  been  enforced  only  through  the  appropriate  action  of 
tort,  and  the  innovations  which  have  been  made  upon  that  system 
have  not  gone  to  the  extent  of  obliterating  the  broad  distinction  be- 
tween actions  ex  delicto  and  actions  ex  contractu.  In  Patterson  v. 
Franklin  it  was  said,  "The  right  to  recover  is  rested  on  the  alleged 
frand;"  and  some  of  the  language  which  follows  this  statement  quite 
plainly  indicates  that  the  court  had  in  mind  a  wrong  committed,  and 
not  a  c<mtract  broken,  as  the  ground  upon  which  an  individual  credit- 
or might  possibly  recover.  It  referred  to  those  "injured"  by  the 
"false  certificate"  as  being  the  persons  entitled  to  sue,  and  to  "the 
fraud"  as  bdng  the  basis  of  their  complaint,  "if  the  right  of  action  ex- 
ists." 

It  is  contended,  however,  that  a  plaintiff  may  waive  a  fraud  and  sue 
in  contract;  and  this,  of  course,  may  be  done  in  some  cases.  Where, 
from  the  same  facts,  the  violation  both  of  a  duty  and  of  a  contract  ap- 
pears, the  party  aggrieved  may  elect  upon  which  ground  he  will  pro- 
ceed ;  but  I  do  not  understand  that  a  fraud,  pure  and  simple,  can,  at 
the  dioice  of  either  party,  be  converted  into  a  contract,  or  that  it  is 
possible  for  a  plaintiff,  by  any  devi.ce  of  form,  to  charge  a  defendant 
with  breaking  a  promise  which  neither  in  fact  nor  by  implication  of 
law  he  bad  ever  made.  The  true  inquiry  is  not  as  to  the  remedy, 
but  as  to  the  nature  of  the  right.  Here,  the  defendants  did  not  say, 
'We  warrant,"  which  would  be  a  contract,  but  they  said,  "The  fact  is;" 
and  this,  if  imtrue,  was  a  false  representation,  and  therefore  the  case, 
aside  from  any  question  of  pleading,  is  essentially  one  of  deceit. 
Mahnrin  v.  Harding,  28  N.  H.  128;  Derry  v.  Peek  (1889)  14  App.  Cas. 
337;  Bragdon  v.  Perkins-Campbell  Co.,  87  Fed.  109.  "Deceit  con- 
sists in  leading  a  man  into  damage  by  willfully  or  recklessly  causing 
him  to  believe  and  act  on  a  falsehood."  When  you  have  alleged  that 
the  statement  was  false,  you  must  further  allege  that  tiie  plaintiff 
believed  and  acted  upon  it,  and  has  sustained  damage  by  so  do- 
ing. McHose  V.  Earnshaw,  3  U.  S.  App.  646,  6  C.  C.  A.  210,  and 
56  Fed.  584  And  the  existence  of  these  essential  facts  may  not  be 
left  to  inference  or  conjecture  from  vague  and  indefinite  language, 
but  must  be  alleged  with  convenient  certainty;  that  is  to  say,  so  dis' 
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tinctly  and  explicitly  ae  to  preclude  any  reasonably  poBsible  misunder- 
standing of  what  is  meant. 

Witli  these  principles  in  mind,  I  turn  to  the  statement  of  claim, 
and  find  that  it  nowhere  alleges  that  the  plaintiff  believed  and  acted 
upon  the  representation  in  question,  imless  such  an  allegation  may  be 
supposed  to  be  deducible  from  the  statement  that  the  plaintiff,  in  the 
year  3891  (more  than  four  years  after  the  representation  was  made), 
purchased  a  judgment  against  the  Keystone  Standard  Watch  Com- 
pany, "in  the  full  belief  that  everything  necessary  for  the  proper  or^ 
ganization  of  the  company  had  been  complied  with,  and  on  the  bona 
fides  of  all  actions  of  the  persons  concerned  in  the  organization  of  the 
same."  It  is  impossible  to  regard  this  as  amounting  to  a  distinct  and 
explicit  allegation  that  the  plaintiff  believed  and  acted  upon  the  par- 
ticular statement  that  10  per  centum  of  the  company's  capital  had 
been  paid  in,  in  cash,  and  that  he  sustained  damage  in  consequence. 
Nothing  could  have  been  more  easy  than  to  say  this  plainly ;  and  it  is 
not  unfair  to  presume  that  it  was  not  said  simply  because  it  was 
known  that  it  could  not  be  proved. 

In  the  plaintiff's  brief  it  is  said  that  he  stands  in  the  shoes  of  the 
original  judgment  creditor.  As  respects  the  defendant  in  the  judg- 
ment, the  corporation  itself,  this  may  be  conceded ;  but  I  cannot  agree 
that  the  plaintiff,  as  assignee  of  the  judgment,  became  clothed  with  any 
rights  which  his  assignor  may  have  had  against  these  defendants. 
Their  obligation,  if  any,  was,  though  collateral,  an  independent  one. 
The  plaintifl"s  alteration  of  his  condition  consisted  solely  in  his  acqui- 
sition of  the  judgment,  and,  if  this  was  not  induced  by  his  belief  in 
and  reliance  on  the  defendants'  representation,  his  supposed  cause  of 
action  against  them  is  palpably  defective  and  incomplete.  This  was 
exemplified  by  Lord  Cairns,  in  Peek  v.  Gurney  (1873)  L.  R  6  H.  L. 
.377.  He  put  the  case  of  a  person  having  built  a  house,  and  desiring 
to  sell  it,  and  said : 

"lie  comes  to  me,  and  wishes  me  to  purchase  It  He  describes  It  as  a  highly 
ndvantngeoiis  pnrcliafie,  and  makes  statements  of  fact  to  me  with  regard  to  the 
house  wblcli  are  untrue  and  arc  mlsrepre-ientfltions;  but  I  decline  to  purchase, 
and  our  overtures  come  to  an  end.  He  subsequently  sells  It  to  some  other  per-' 
son,  upon  what  terms  I  knew  not.  That  other  person  completes  the  purchase, 
and  that  other  person,  desiring  to  raise  money  on  mortgase,  applies  to  me  to 
lend  him  money.  I  lend  him  money  upon  a  mortgage  of  the  house.  The  facta 
stated  to  me  originally  turn  out  to  be  untine,  and  are  so  material  as  that  the 
bouse,  not  being  as  represented,  becomes  comparatively  worthless.  I  then  apply 
to  the  original  vendor,  remind  him  of  what  he  told  me,  and  complain  to  him  that 
my  money  lent  upon  mortgage  had  been  lost;  and  I  commence  an  action 
against  him  for  damages  to  recover  my  loss.  I  ask,  could  siK>h  an  action  be 
mnintnlned?  I  know  of  no  authority  for  it,  and  I  am  of  opinion  that  an  action 
of  that  kind  would  not  lie." 

In  the  instance  thus  suggested,  the  transaction  of  mortgage  was 
nmch  more  nearly  connected  with  the  false  representations  than  is  the 
purchase  of  the  judgment  with  the  alleged  false  certificate  in  this  case. 
In  Peek  v.  Gurney  the  bUI  alleged  misrepresentations  of  facts  and 
concealment  of  facts  on  the  part  of  the  directors,  in  a  prospectus  they 
had  issued,  by  which  the  complainant  had  been  induced  to  purchase 
shares;  and  it  was  held,  the  case  being  treated' as  one  of  deceit,  that, 
assuming  the  falsity  of  the  representations,  there  was  no  liability  to 
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one  who  had  porchaeed  shares  of  the  corporation  in  the  market,  not- 
withstanding that  the  purchase  had  been  indaced  by  the  representa- 
tions complained  of.  That  case  seems  to  me  to  closely  resemble  the 
present  one.  It  was  fully  considered  by  very  able  judges,  both  in  the 
first  instance  and  on  appeal;  and  the  reasoning  upon  which  the  com- 
plainant there  was  denied  recovery  is,  I  think,  conclusive  against  the 
plaintiff  here.  Furthermore,  there  was  in  that  case  no  denial  that 
the  plaintiff  bad  bought  in  reliance  on  the  prospectus,  whereas  in  this 
one  there  is  no  sufficient  allegation  that  the  plaintiff  either  believed  or 
relied  upon  tlie  certificate  which  he  says  was  false.  Upon  the  whole 
case,  I  am  persuaded  that  the  averment  of  the  demurrants  that  the 
plaintiff  has  not,  by  his  said  declaration,  alleged  a  state  of  facts  en- 
titling him  to  recover  from  them,  is  well  founded  in  law;  and  there- 
fore jndgm^it  for  the  defendants  will  be  entered. 


LOUISVILLK  TRUST  CO.  v.  KENTUCKY  NAT.  BANK  et  aL 

(Circuit  Court.  D.  Kentucky.    March  21,  188S.) 

L  UsuBT  Paid  to  National  Bakes — Recovkry— Absioneb  for  Chbditors. 

An  assignee  for  the  benefit  of  creditors  under  the  Kentucky  statutes,  wbo, 
in  order  to  get  possession  of  collaterals,  pays  to  a  national  bank  a  note 
of  his  assignor,  wliicta  includes  usurious  interest,  may  maintain  an  action 
to  recover  it  back,  under  Bev.  St.  {  5198.  The  assignee  is  the  assignor's 
"legal  representative"  In  the  meaning  of  that  section. 
1  Limitation  op  Actions— Ushby— Renewal  Notes. 

Usurious  interest  on  a  note  is  not  paid,  so  as  to  set  running  the  statute 
of  limitations  against  an  action  to  recover  it  ba(^,  by  giving  a  renewal  note 
which  indudes  the  Interest    The  statute  only  begins  to  run  from  the  time 
the  renewal  note  is  paid. 
1  UsuKT — Amount  of  Recovery. 

Under  Rev.  St  |  51^  which  provides  tliat  «me  paying  nsarloas  inteceat 
to  a  national  bank  may  recover  t«ck  twice  the  amount  of  the  interest  thus 
paid.  It  seems  that  the  recovery  allowed  is  twice  the  amount  of  the  entire 
interest  and  not  merely  of  the  excess  over  the  legal  rate. 

Helm  &  Bruce,'  for  plaintiff. 
Humphrey  &  Davie,  for  defendants. 

BARB,  District  Judge.  This  is  a  snit  brongbt  by  the  Lonisrille 
Trust  Ckimpany,  as  general  assignee  of  Thomas  &  Son,  to  recover 
from  the  Kentucky  National  Bank  usury  which  is  alleged  to  have 
been  paid  that  bank.  It  appears  from  the  allegations  of  the  petition 
that  Thomas  &  Son,  who  were  large  whisky  dealers  in  the  city  of 
I  Louisville,  on  April  18,  1894,  made  a  general  assignment  to  the  plain- 

tiff, the  trust  ctwnpany,  for  the  benefit  of  their  creditors,  assigning 
I         and  transferring  to  it  all  of  their  property  of  every  description, 
eboses  in  action,  etc,  except  such  property  as  is  exempt  from  execution 
by  the  laws  of  the  state  of  Kentucky.     Tlie  petition  sets  out  various 
•  loans  made  by  the  Kentucky  National  Bank  to  Thomas  &  Son,  for 

I  which  they  executed  their  notes,  and,  as  they  matured,  renewed  them ; 
'■  sometimes  increasing  the  amount  by  additional  borrowings,  and  at 
I         other  times  renewing  for  the  same  amount  less  the  discount  and  at 
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other  times  paying  Bomethlng  and  renewing  the  balance.  The  re- 
newed obligations  were  unpaid  at  the  time  of  the  assignment,  in 
April,  1894,  and,  as  the  banli  held  a  large  amount  of  collateral,  al- 
leged to  be  twice  as  much  in  value  as  the  debt  for  which  it  was 
pledged,  the  trust  company  paid  to  the  bank  several  debts,  and  re- 
ceived tlie  collateral.  These  payments  were  made  a  few  days  after 
the  deed  of  assignment,  to  prevent  a  sacrifice  of  the  collateral,  as 
the  bank  threatened  to  sell  the  same  on  the  board  of  trade;  and  the 
plaintiff,  as  assignee,  seeks  to  recover  double  the  amount  of  interest 
on  the  several  notes  which  were  given  by  Thomas  &  Son,  and  paid 
by  the  plaintiff  as  assignee.  The  suit  was  filed  December  13,  1895, 
and  within  two  years  of  the  time  the  trust  company  paid  the  several 
debts.  The  demurrer,  which  is  to  each  paragraph  of  the  petition, 
is,  because — ^First,  there  is  no  cattse  of  action  in  favor  of  the  plain- 
tiff, the  Louisville  Trust  Company;  and,  second,  because  the  petition 
seeks  to  recover  double  penalty  for  the  alleged  payment  of  usury, 
made  more  than  .two  years  before  the  bringing  of  the  suit 

Counsel  for  the  defendant  has  filed  a  most  elaborate  brief,  in  which 
he  presents  quite  a  number  of  questions,  some  of  which  are  not  raised 
by  the  demurrer.  The  national  banking  act  (section  5197)  pro- 
vides that: 

".\ny  association  may  take,  receive,  reserve  and  charge  on  any  loan  or  discount 
made,  or  upon  any  note,  bill  of  exchange,  or  other  evidences  of  debt.  Interest 
at  the  rate  allowed  by  the  state  •  •  •  where  the  bank  Is  located  and  no 
more,  except  that  where  by  the  laws  of  any  state  a  different  rate  Is  limited 
for  banks  of  issue  organized  under  the  laws  of  the  state  the  rate  so  limited  shall 
be  allowed  for  associations  organized  or  existing  in  any  such  state  under  this 
title.  When  no  rate  Is  fixed  by  the  laws  of  the  state,  ♦  •  •  tlie  bank  may 
take,  receive,  reserve,  or  charge  a  rate  not  exceeding  seven  per  centum,  and 
such  interest  may  be  taken  In  advance,  reckoning  the  days  from  which  the  note. 
bill  or  other  evidence  of  debt,  has  to  run:" 

And  by  section  5198  it  is  provided  that', 

"The  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than  is 
allowed  by  the  precetllng  liectlon.  when  'knowingly  done,  slwll  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon,  Ip  case  the 
greater  rate  of  Interest  has  been  paid  the  person  by  whom  it  has  been  paid,  or 
his  legal  representative,  may  recover,  back,  in  any  action  hi  the  nature  of  an 
action  of  del)t,  twice  the  amount  of  tlie  interest  thus  paid,  from  the  association 
taking  or  'receiving  tlie  sam^,  provided  such  action  Is  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred." 

The  petition,  as  originally  brought,  included  in  paragraphs  2  and  3 
a  claim  for  usury  for  debts  which  had  been  paid  in  full  before  the 
deed  of  assignment  was  made  to  the  plaintiff;  but  that  has  been 
stricken  out  on  motion  of  the  plaintiff,  and  all  of  the  remaining 
paragraphs  set  up  claims  for  usury  on  debts  which  were  finally  paid 
by  the  plaintiff  as  the  general  assignee  of  Thomas  &  Son.  It  is 
claimed  that  the  plaintiff  has  no  right  of  action,  because  it  was  not  the 
original  borrower,  and  is  not  the  legal  representative  of  Thomas  & 
Son,  within  the  meaning  of  the  statute.  Authorities  are  cited  to 
sustain  the  general  proposition  that  assignees  under  the  state  law 
cannot  sue  and  recover  usury  which  has  been  paid  by  their  assignors, 
as  in  such  cases  they  are  not  the  legal  representatives  of  the  bor- 
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rowers  who  have  paid  the  usury.  The  contention  is  that  the  legal 
representative  must  mean  an  executor  or  administrator  of  a  decease^ 
party  who  would  be  entitled  to  recover  the  usury.  This  contention 
makes  it  necessary  for  us  to  examine  somewhat  into  the  legal  right 
and  duty  of  a  general  assignee  under  the  laws  of  the  state  of 
Kentucky.  The  Kentucky  law  requires  that  voluntary  assignments 
of  a  debtor  in  trust  for  his  creditors  shall  be  for  the  benefit  of  all 
his  creditors  in  proportion  to  their  debts  and  claims,  end  prohibits 
any  preference  given  by  a  person  insolvent  or  in  contemplation  of 
insolvency,  under  penalty  ttat  such  preferential  transfer  and  assign- 
ment shall  transfer  and  assign  all  of  the  debtor's  property  for  the 
benefit  of  his  creditors,  to  be  equally  distributed,  except  that  certain 
named  fiduciary  claims  are  given  preference.  A  general  assignee  is 
given  the  right,  and  it  is  made  his  duty,  to  institute  proceedings  to 
set  aside  a  preferential  or  fraudulent  transfer,  conveyance,  or  gift,  of 
the  assignor's  property,  or  that  of  .a  fraudulent  purchase  of  property 
in  the  name  of  another  person.  Therefore  an  assignee  under  a  gen- 
eral assignment  is  in  the  nature  of  a  general  liquidator  of  the  estate  of 
the  debtor,  and  as  such,  we  think,  the  plaintiff  had  a  right,  and  it 
was  its  duty,  if  the  estate  of  lliomas  &  Son  required  it,  to  pay  these 
debts  to  the  defendant  the  Kentucky  National  Bank,  and  thus  get 
control  of  the  collato^l  held  by  the  bank,  and  save  it  from  being 
sacrificed.  The  relations,  by  the  Kentucky  law,  of  a  general  as- 
signee to  an  insolvent  debtor,  are  very  like  those  of  an  administrator 
to  his  decedent,  in  that  it  is  the  duty  of  both  to  collect,  care  for,  and 
distribute  the  estate  of  the  insolvent  In  the  one  case  and  the  personal 
estate  of  the  decedent  in  the  other.  In  the  one  case,  if  there  is  any  of 
the  estate  left  after  the  payment  of  the  debts  and  the  expenses  of 
of  the  administration,  it  goes  to  the  insolvent,  and  in  the  other  case 
to  the  heirs  and  distributees  of  the  decedent  By  the  provirions  of 
the  Kentucky  statute,  '^rsonal  representative"  means  executor  or 
administrator  or  other  person  appointed  to  take  charge  of  the  estate 
of  a  deceased  person,  and  "real  reiM-esentative"  means  the  heir  or 
devisee  at  real  property  of  a  deceased  person.  These  definitions  are 
in  the  Kentucky  Code.  The  federal  statute  does  not  use  the  words 
"personal  r^resentative,"  but  "legal  representative."  It  seems  to 
us,  considering  the  rights  and  duties  incumbent  upon  plaintiff  as 
general  assignee  of  Thomas  &  Son,  it  was,  in  making  these  several 
payments,  the  -legal  representatives  of  the  assignors,  who  were  the 
original  borrowers. 

It  seems  to  be  conceded  by  learned  counsel  that  the  plaintiff  is 
entitied  to  recover  because  of  the  greater  rate  of  interest  paid  by 
it  upon  the  paper  taken  up  by  it;  but,  if  we  are  correct  in  conclud- 
ing that  the  plaintiff,  in  paying  these  debts,  was  the  legal  repre- 
sentative of  Thomas  &  Son,  then  if  these  final  payments  are  to  be 
considered  in  law  as  the  payment  of  the  usury  which  had  been 
taken  in  the  previous  renewals,  the  plaintiff  is  entitled  to  recover, 
,  because  he  is  the  person  who  paid  the  greater  rate  of  interest  than 
that  permitted  by  the  federal  statute.  This  view,  of  course,  does 
not  assume  that  the  deed  of  assignment  transferred  to  the  plaintiff 
the  right  to  recover  this  double  interest,  which  right  had  already 
87  P.— 10 
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accrued  to  Thomas  &  Son;  but  merely  that  the  deed  of  assignment 
gave  to  the  plaintiff  the  right,  and  made  it  its  duty,  to  pay  these 
bank  debts,  under  the  circumstances;  and  in  thus  paying  the  debts 
the  right  to  recover  the  double  interest  accrued  and  became  perfect 
The  plaintiff  is,  therefore,  not  to  be  considered  as  merely  a  creditor 
or  the  representative  of  creditors  of  Thomas  &  Son,  who  is  seeking 
to  recover  interest  which  had  accrued  to  them,  but  the  person  who 
has  paid  the  greater  interest.  But  if  we  assume  that  the  pay- 
ments of  the  plaintiff,  as  assignee  of  Thomas  &  Son,  of  these  debts, 
were  the  payments  of  Thomas  &  Son,  and  that  thereby  the  right  to 
recover  accrued,  still  we  think  that  the  general  assignee  in  Ken- 
tucky is  a  "legal  representative"  within  the  meaning  of  the  federal 
statute,  and  entitled  to  recover.  A  brief  review  of  several  of  the 
cases,  we  think,  will  sustain  this  view.  It  is  impossible,  in  a  brief 
opinion,  to  review  all  the  cases  referred  to  by  learned  counsel  on 
this  subject,  but  I  will  consider  several  that  he  refers  to  as  decisive 
of  this  question.  Thus  the  two  cases  decided  by  Judges  Emmons 
and  Swing,  of  Barnett  t.  Bank  (decided  in  1876),  and  reported  in 
Fed.  Gas.  Nos.  1,026  and  1,034.  The  facts  in  these  cases  are  not 
fully  given,  but  the  case  No.  1,026  was  taken  to  the  supreme  court, 
and  was  reported  in  98  U.  S.  555.  It  appears  from  that  report  that 
the  usury  which  was  sought  to  be  recovered  below  was  usury  whitli 
had  been  paid  by  the  insolvent  debtors,  Barnett  &  Whiteaides, 
long  before  the  assignment;  and  it  is  notable  that,  while  the  su- 
preme court  affirmed  the  case,  they  put  it  upon  an  enthrely  different 
ground  from  that  of  the  trial  judges,  viz.  that  the  usury  could  not 
be  pleaded  as  a  set-off  to  a  suit,  but  that  the  recovery  must  be  by  a 
separate  and  distinct  action,  that  being  the  only  remedy  given  by 
the  statute;  and  did  not  touch  upon  the  question  at  all  of  whether 
or  not  the  assignee  could  sue  and  recover.  It  appears  from  the 
statement  of  the  case  in  the  supreme  court  that  the  defendant  as- 
signee of  Barnett  &  Wbitesides  set  up  that  a  bill  which  was  sued 
upon  contained  illegal  interest, — not  only  the  bill  itself,  but  the 
renewals  thereof, — and  claimed  to  have  that  usury  applied  tp  the 
payment  of  the  bill  sued  on;  and  that  plea  was  not  demurreid  to, 
and  was  allowed  by  the  trial  court,  and  no  error  complained  of 
therefor  in  the  supreme  court,  showing  that  the  assignee  of  the 
general  assignment  was  allowed  to  so  far  represent  the  assignor. 
These  cases,  we  think,  are  not  in  point  in  the  present  case,  except 
that  they  show  that  the  assignees  could  defend,  under  the  statute 
against  usury,  when  sued  for  the  debt  of  the  assignor.  In  the  case 
of  Osbom  v.  Bank,  175  Pa.  St.  494,  34  Atl.  858,  it  was  held  that  an 
assignee  in  the  state  of  Pennsylvania  was  not  entitled  to  sue  for 
usury,  and  this  was  because  of  the  local  law,  which  defines  "legal 
representative"  as  meaning  executor  or  administrator,  and  It  was 
held  that 'Under  that  law  such  an  assignee  was  not  a  legal  repre- 
sentative within  the  meaning  of  the  federal  statute.  The  court 
said  (175  Pa.  St.  498,  34  Atl.  859): 

"It  Is  trne.  If  the  siibject-mattor  or  the  context  shows  that  the  words  are 
os«l  In  a  (llffprent  fpiise.  whether  In  stntute  or  a  contract,  the  courts  will  give 
them  the  meaning  Intended.    Thus  they  may  mean  next  of  kin  (Ralston  v. 
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Wato.  44  Pa.  St  27&),  or,  If  land  be  the  subject,  they  may  be  construed  to  refer 
to  heirs,  devisees,  or  alienees  (Duncan  y.  Wall^er,  2  Dall.  205;  Ware  v.  Flaber, 
2  Yeates,  578;   Cochran  v.  Cochran,  127  Pa.  St.  4S0,  17  AU.  881)." 

The  coart  said  in  another  part  of  the  opinion: 

"This  decision  Is  not  necessarily  In  conflict  with  Bank  v.  Ovcrholt,  96  Pa.  St. 
327,  as  it  was  there  held  that  the  right  of  action  passed  to  an  assignee  In  bank- 
rq>tcy.  This  otflcer,  like  the  receiver,  as  already  said,  derives  his  power  from 
the  statute  and  the  decrees  appointing  him,  and  stands  on  a  different  footing 
from  a  voluntary  assignee  for  the  benefit  of  creditors." 

We  have  against  this  view  the  case  of  Tiffany  v.  Bank,  18  Wall. 
409,  in  which  Tiffany,  trustee,  was  allowed  to  sue,  or  at  least  in 
which  no  objection  was  made,  and  the  court  disposed  of  the  case 
thus  brought  upon  its  merits,  thus  assuming  that  he  could  legally 
bring  it.  In  the  caae  of  Wright  v.  Bank,  reported  in  Fed.  Cas. 
No.  18,078,  Judge  Oresham  sustained  the  right  of  an  assignee  in 
bankraptcy  to  sue  for  usury  paid  by  the  assignor.  In  the  case  of 
In  re  Prescott,  5  Biss.  523,  Fed.  Cas.  No.  11,389,  an  assignee  in  bank- 
ruptcy was  allowed  to  defend,  and  have  the  usury  under  this  stat- 
ute in  a  claim  presented  against  the  bankrupt  stricken  out.  In 
the  case  of  Bank  v.  Alves,  91  Ky.  146,  15  S.  W.  132,  the  Kentucky 
court  of  appeals  decided  that  an  assignee  under  a  deed  of  trust  for 
the  benefit  of  creditors  was  a  "legal  representative"  within  the 
meaning  of  the  federal  statute.  In  Be  Hoole,  3  Fed.  496,  Judge 
Choate  allowed  an  assignee  in  bankruptcy  to  get  the  benefit  of 
money  paid  by  the  bankrupt,  and  thus  discharge  a  claim  set  up 
against  the  estate.  Danforth  v.  Bank,  1  C.  C.  A.  62,  48  Fed.  271, 
decides  that  usury  charged  by  a  national  bank  destroys  the  inter- 
est bearing  power  of  the  note  or  bill.  The  reasoning  of  the  court 
in  Timberlake  v.  Bank,  43  Fed.  235,  would  rather  tend  to  the  con- 
clusion that  Thomas  &  Son  could  not  sue  for  the  usury  paid  by 
plaintlfF,  instead  of  proving  plaintiff  could  not  as  claimed  by  coun- 
sel Bat,  whatever  may  be  the  rights  of  an  assignee,  either  iu 
bankruptcy,  or  a  general  assignee  to  recover  usury  under  this  stat- 
ute, which  bad  been  paid  (before  the  assignment  or  before  the  bank- 
ruptcy), and  had  been  a  concluded  transaction,  we  think  that  there 
can  be  no  serious  doubt  that  plaintiff  was  the  legal  repres^itative 
of  Thomas  &  Son,  and  as  such  made  the  various  payments  of  the 
debts  under  the  circumstances  detailed;  and  that  fact,  whether 
you  consider  the  plaintiff  as  paying  the  usury,  or  whether  you  con- 
sider it  merely  as  the  legal  representative  of  Thomas  &  Sou,  it 
seems  to  me  gives  it  the  right  of  action. 

The  next  inquiry  is  whether  or  not  several  of  the  sums  which  are 
sought  to  be  recovered  are  within  two  years  from  the  time  when 
the  usurious  transactions  occurred.  The  case  of  Brown  v.  Bank 
(decided  by  the  supreme  court,  Feb.  21. 1898)  18  Sup.  Ct.  390.  though 
not  distinctly  on  this  question,  we  think  throw?  much  light  upon 
it  That  case,  as  we  understand,  was  a  case  which  arose  under 
the  provisions  of  the  law,  where  it  was  sought  to  have  the  entire 
interest  on  a  note  forfeited,  because  a  greater  rate  of  interest  than 
allowed  by  law  had  been  agreed  to  be  paid  thereon.  The  court 
of  appeals  of  Kentucky  held  that  only  the  interest  on  the  last  note 
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should  be  forfeited,  and  not  the  interest  which  had  accrued  upon 
notes  for  which  the  existing  note  had  been  a  renewal.  This  was 
based  upon  the  court's  construction  of  the  language  of  the  act, 
which  is,  "Taking,  receiving,  reserving  or  charging  a  rate  of  in- 
terest greater  than  is  allowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which 
the  note,  bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon."  The  case  was  returned  to  the 
trial  court,  and,  although  this  construction  of  the  statute  had  been 
subsequently  reverised  by  the  same  court,  still  the  trial  court  con- 
cluded that  they  were  bound  in  that  case  by  the  court  of  appeals' 
decision,  and  the  case  went  a  second  time  to  the  court  of  appeals, 
and  was  there  aflSrmed,  and  from  there  went  to  the  supreme  court 
of  the  United  States.  The  opinion,  delivered  by  Justice  Harlan, 
is  a  brief  one.    The  court  says: . 

"If  a  bank  which  violates  that  section  [5108]  sues  upon  the  note,  bill,  or  other 
evidence  of  debt  held  by  It,  the  debtor  may  Insist  that  the  aitlre  interest,  legal 
and  usurious,  included  In  his  written  obUgntiGn,  and  agreed  to  be  paid,  but 
which  has  not  been  actn.aUy  paid,  shall  be  either  credited  on  the  note  or  elimi- 
nated from  it,  and  judpment  given  ouiy  for  the  original  principal  debt,  with  Inter- 
est at  the  legal  rate  from  the  commencement  of  the  suit.  .  We  say  'entire  In- 
terest' because  such  are  the  words  of  the  statute,  based  on  the  act  of  June  30, 
1864.  •  *  •  whereas  the  prior  statute  of  February  25,  1863.  ••  *  de- 
clared that  the  knowingly  taking,  reserving,  or  charging  a  greater  rate  of  Inter- 
est than  was  allowed  should  be  held  and  adjudged  a  forfeiture  of  the  debtor's 
demand  on  which  usurious  interest  was  taken,  reserved,  or  charged.  The  for- 
feiture declared  by  the  statute  is  not  waived  or  avoided  by  giving  a  s^tarate 
note  for  the  interest,  or  by  giving  a  renewal  note  in  which  is  included  the  usu- 
rious taterest.  No  matter  how  many  renewals  may  have  been  made.  If  the 
liank  has  charged  a  greater  rate  of  interest  than  the  law  allows,  it  must.  If 
the  forfeiture  clause  of  the  statute  be  relied  upon,  and  tlje  matters  thus  brongbt 
to  the  attention  of  the  court,  lose  the  entire  interest  which  the  note  carries,  or 
which  has  been  agreed  to  be  paid.  By  no  other  construction  of  the  statute  can 
effect  be  given  to  the  clause  forfeiting  the  entire  Interest  which  the  note  or 
other  evidence  of  debt  carries,  or  which  are  agreed  to  be  paid,  but  which  has 
not  l)een  actually  paid.  It  is  said  that  within  the  meaning  of  the  statute  inter- 
est is  'paid'  when  included  in  a  renewal  note,  and  when  suit  is  brought  upon 
the  .last  note  calling  for  interest  from  its  date  only  the  interest  accruing  on 
the  apparent  principal  of  that  note  is  subject  td  forfeiture.  We  tliiiik  tliat  the 
statute  cannot  he  so  consti-ued.  If,  wltliin  the  meaning  of  the  statute,  interest 
•  is  paid  simply  by  including  It  in  a  renewal  note,  it  would  follow  that,  as  soon 
as  usurious  interest  Is  included  in  a  renewal  note,  the  borrower  or  obligor  could 
sue  the  lender  or  obligee,  and  'recover  back  •  *  •  twice  the  amount  of  the 
interest  thus  paid,'  when  he  had  not  in  fact  paid  the  debt,  nor  any  part  of  the 
Interest,  as  such.  This  cannot  be-  a  sound  interpretation  of  the  statute.  "The 
wonLs  'In  case  the  greater  rate  of  Interest  has  been  paid,'  In  section  6198,  i«fer 
to  interest  actually  paid,  as  distinguished  from  interest  Included  in  the  note, 
and  only  'agreed  to  be  paid.'  If,  for  instance,  one  executes  his  note  to  a  na- 
tional bank  for  a  named  sum  as  evidence  of  a  loan  to  him  of  that  amount,  to 
be  paid  In  one  year  at  ten  per  cent,  interest,  such  a  rate  of  Interest  being  illegal, 
and  if  renewal  notes  were  executed  each  year  for  five  successive  years  without 
any  money  being  in  fact  paid  by  the  borrower,  each  renewal  note  induding  past 
interest,  legal  or  usurious,  the  sum  Included  in  the  last  note  in  excess  of  the  sum 
originally  loaned  would  he  Interest  which  that  note  carried  which  was  agreed  to 
he  paid. "and  not,  as  to  any  part  of  It.  interest  paid."  And  again:  "If  the  note, 
when  suwl  on,  includes  usurious  interest  agreed  to  be  paid,  the  holder  may  In 
due  time  elect  to  remit  such  interest,  and  it  cannot  then  be  said  that  nsurlons 
Interest  was  paid  to  him.  McBroom  v.  Investment  Co.,  153  U.  S.  318,  328,  14 
Sup.  Ct.  852;  Stevens  v.  Lincoln,  7  Mete.  (Mass.)  525;  Saunders  v.  Lambert, 
7  Gray,  -^4,  486;  Stedman  v.  Bland,  26  N.  0.  296,  299." 
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The  coart  also  refers  to  the  case  of  Sydner  v.  Bank,  94  Ky.  231, 
21  8.  W.  1050,  and  qnotes  from  it  approvingly  the  quotation  used 
by  the  Kentucky  court  from  the  case  of  Bank  v.  Hoagland,  7  Fed. 
159,  in  which  it  was  held  that  a  forfeiture  was  not  waived  by 
giving  subsequent  notes,  though  in  respect  to  them  the  agreed 
rate  of  interest  was  a  legal  rate.  The  ca»e  of  Mcl^room  v.  Invest- 
ment Co.,  153  U.  K  318,  14  Sup.  Ct.  852,  is,  we  think,  quite  in  point, 
and,  taken  with  the  reasoning  of  the  court  in  the  case  of  Brown  v. 
Bank,  is  decisive  of  this  question. 

The  remaining  question  which  is  argued  by  counsel  is  whether 
or  not  the  recovery  shall  be  double  the  amount  of  the  interest 
paid  or  only  double  the  amount  of  the  usury  paid.  This  question  is 
not  raised  by  the  demurrer,  and  could  not  be  raised,  unless  it  would 
leave  the  amount  less  than  the  jurisdictional  sum.  Still,  it  has 
been  argued  by  counsel  very  elaborately,  and  we  should,  perhaps, 
indicate  our  view  upon  it.  We  think  the  case  of  Brown  v.  Bank, 
read  with  the  case  of  McBroom,  is  also  decisive  of  this  question, 
because  it  would  be  a  most  extraordinary  construction  of  this  stat- 
ute to  allow  a  forfeiture  of  all  of  the  interest,  not  only  of  the  re- 
maining note,  but  all  of  the  interest  which  accrued  on  previous 
renewals,  when  usury  had  not  been  paid,  but  only  allow  double 
the  usury  (double  the  amount  of  the  excess  of  interest)  to  be  re- 
covered when  the  usury  and  the  debt  had  actually  been  paid.  It  is 
quite  evident  from  the  entire  section  that  the  penalty  is  to  be 
greater  when  the  creditor  has  actually  required  the  us\iry,  and 
received  it,  than  when  it  was  merely  agreed  to  be  paid  in  the 
obligation,  though  not  paid.  The  language  of  the  section,  fairly 
construed,  we  think  makes  it  clear  that  the  recovery  should  be 
double  the  amount  of  the  interest,  and  not  only  the  excess  of  the 
interest  paid.  We  do  not  think  it  necessary  to  review  the  author- 
ities upon  this  subject,  but  will  refer  to  the  following:  Hill  v. 
Bank,  15  Fed.  432;  Bank  v.  Davis,  8  Biss.  100,  Fed.  Cas.  No.  10,038; 
Bank  v.  Moore,  2  Bond,  175.  Fed.  Cas.  No.  10,041;  Crocker  v.  Bank, 
4  Dill.  358,  Fed.  Cas.  No.  3,397.  The  demurrer,  therefore,  should 
be  overruled,  and  it  is  so  ordered. 


SOUTHERN  BY.  CO.  v.  MTBRS.     SAMB  v.  WHTTB.     SAME  v.  BEEID. 

(Qrcult  Court  of  Appeals,  Fifth  Circuit     AprU  12,  1898.) 
No.  631. 

L  Ratlwat— Passbnoers — Injury— Bdbden  ok  Proof. 

Where  paasengers  on  a  railway  train  are  Injured  without  fault  of  their 
own,  the  {xeaumptlon  is,  under  the  statutes  of  Georgia,  that  the  railwiw 
company  Is  liable,  and  the  burden  la  upon  It  to  rebut  such  presumption. 

4  Baxe — Daxaoes — Anticipated  Profits. 

Where  the  members  of  a  theatrical  troupe  take  passage  by  a  railway  train 
to  a  place  at  which  they  expect  to  play,  the  mere  fact  that  the  agent  of  the 
railway  company  knows  of  such  Intention  will  not  raise  the  presumption 
that  he  has  In  contemplation,  as  an  element  of  the  damage  to  result  from 
a  possible  failure  to  arrive  In  time,  the  amount  of  profits  which  they  expect 


Digitized  by 


Google 


160  87  FEDERAL  REPORTER. 

to  realize.     Damages  for  the  loss  of  such  profits  are  therefore  too  remote 
to  be  allowed,  and  It  is  error  to  admit  evidence  regarding  them. 
8.  Same— Elbments  of  Damaob. 

Where  the  leader  of  a  theatrical  troupe  is  injured  by  the  wreck  of  a  train 
upon  which  the  troupe  is  traveling,  the  elements  of  his  damages  are  Injury 
to  his  person,  medical  expenses,  maintenance  of  himself  and  troupe  while 
disabled  by  the  accident,  wages  paid  to  members  of  the  troupe  daring  the 
same  time,  and  the  reasonable  value  of  his  own  time  lo8t< 

In  Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Southern 
District  of  Georgia. 

J.  F.  De  Lacy,  J.  Bishop,  Jr.,  and  W.  A.  Henderson,  for  plaintiff  in 
error.  . 

John  T.  Glenn,  John  M.  Slaton,  and  Benj.  Z.  Pliillipg,  for  defendants 
in  error. 

Before  PARDEE  and  McCORMICK,  Cirfcuit  Jndges,  and  SWAYNE, 
District  Judge. 

McCORMICK,  Circuit  Judge.  On  March  8,  1895,  Mrs.  Mary 
Myers,  Mrs.  John  6.  Whyte,  and  Roland  Reed  were  passengers  on  the 
railroad  of  the  Southern  Railway  Company,  going  from  Macon,  Ga.,  to 
Jacksonville,  Fla.  They  left  Macon  at  2  o'clock  in  the  morning,  and 
at  Scotland,  a  station  on  the  line,  the  train  was  derailed,  and  the 
sleeper  in  which  the  parties  above  named  rode  was  overturned,  and 
each  of  the  parties  was  more  or  less  injured.  In  September  following, 
each  of  the  persons  named  as  having  been  thus  injured  began  an  action 
against  the  Southern  Railway  Company  in  the  superior  court  of 
Telfair  county,  Ga.  In  each  of  these  actions  the  defendant  railway 
company  presented  its  petition  for  removal  of  the  case  to  the  United 
States  circuit  court  for  the  Southern  district  of  Georgia.  The  or- 
der of  removal  was  granted  in  each  case,  and  the  transcript  in  each 
duly  filed  in  the  circuit  court.  On  May  17,  1897,  the  court  entered 
an  order  which,  after  reciting  the  style  of  each  of  the  three  cases, 
proceeded  thus : 

"It  appearing  to  the  court  that  the  above-stated  oases  are  suits  for  damages 
against  the  same  defendant,  arising  out  of  tlie  same  wreck,  and  involving  to 
a  large  extent  the  same  evidence,  it  is  ordeivd  that  said  cases  be  consolidated 
and  tried  together,  the  verdicts  in  each  case  to  be  rendered  separately." 

The  cases  thus  consolidated  proceeded  to  trial,  and  were  tried 
together  as  a  single  case;  and  on  May  25, 1897,  the  jury  rendered  Its 
verdict  in  each  case,  finding  in  favor  of  Mrs.  Mary  Myers  for  f4,000, 
and  in  favor  of  Mrs.  John  G.  Whyte  for  fl.OOO,  and  in  favor  of 
Roland  Reed  for  $2,000,  on  which  verdicts,  respectively,  judgments 
were  entered,  to  review  which  the  defendant  sued  out  a  writ  of 
error. 

•The  assignment  of  errors  covers  16  pages  of  the  printed  record. 
There  is  but  one  bill  of  exceptions.  It  covers  337  pages  of  the 
printed  record.  In  justice  to  the  disHngnished  counsel  who  ten- 
dered the  bill,  it  is  meet  to  remark  that  317  of  these  printed  pages  are 
occupied  by  what  is  denominated  "Exliibit  A  to  Bill  of  Exceptions" 
and  "Exhibit  B  to  Bill  of  Exceptions,"  which  exhibits  appear  to 
have  been  added  to  the  bill  of  exceptions  as  originally  tendered  at 
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the  instance,  if  not  on  the  requirement,  of  the  able  and  learned 
jadge  of  the  circuit  court  before  whom  the  case  was  tried.  At 
one  place  the  judge  certifies  that : 

"Tbe  foregoing  brief  of  evidence,  consisting  of  stenograpblc  transcript  of 
the  oral  testimony  on  tbe  trial,  and  of  tbe  depositions  taken  in  said  case,  is 
certified  and  approved  as  a  p^rt  of  tbe  bill  of  exceptions.  And  it  is  further 
certified  tbat  tbe  whole  of  said  testimony  is  material  to  a  clear  undei-standlug 
of  tbe  exceptions  taken  upon  tbe  trial  of  said  cause." 

And  in  another  place  he  says : 

"Th«  foregoing  bill  of  exceptiims  Is  certified  and  allowed,  and  it  Is  (mlered 
tiBt,  for  the  better  understanding  of  the  case,  tbe  entire  charge  of  tbe  court 
be  hereto  attached  as  Exhibit  B,  and  made  a  part  of  the  bill  of  exceptions." 

Exhibit  A  purports  to  be,  and  doubtless  is,  all  of  the  oral  and 
documentary  evidence  offered  on  the  trial.  It  embraces  the  orig- 
inal interrogatories  and  cross  interrogatories  propounded  to  wit- 
nesses whose  testimony  was  taken  as  on  commission.  It  also 
embraces  the  stenographer's  report  of  questions  propounded  to  wit- 
nesses on  the  stand,  and  their  answers  thereto,  both  in  their  direct, 
cross,  and  redireict  examination.  A  part  of  this  book  of  evidence 
of  290  closely-printed  pages  as  mere  literature  is  good  reading. 
Much  of  it,  however,  is  monotonous.  Whether  it  is  the  one  or  the 
other,  it  is  not  our  ofBce,  nor  have  we  time,  to  luxuriate  or  labor  on 
it  The  facts  in  the  case  are  few,  and  by  no  means  novel.  The 
substance  of  the  testimony  offered  or  what  it  tends  to  prove  could 
have  been  stated  on  a  very  few  pages,  and  would  have  shown  to  us 
as  fully,  and  moch  more  clearly,  its  bearing  on  the  different  rulings 
on  the  admission  of  evidence  and  the  giving  and  refusing  of  char- 
ges to  the  jury.  The  manner  in  which  the  bill  reserves  exceptions 
to  the  refused  requests  and  to  the  corresponding  portions  of  the 
general  charge  does  call  for  a  differ^it  statement  of  the  testimony 
from  any  that  is  made  in  the  bill  of  exceptions  as  originally  ten- 
dered, and  it  was  proper  for  the  judge  of  the  circuit  court  to  require 
the  bill  to  be  reconstructed,  and  give  an  adequate  statement  of 
what  the  proof  tended  to  show  applicable  to  tbebe  requests  and 
these  exceptions  to  the  general  charge.  Moreover,  these  exceptions 
to  refusal  of  requests,  and  to  the  portions  of  the  charges  given,  are 
so  numerous  and  comprehensive  that,  to  secure  a  proper  under- 
standing of  them  by  the  court  of  appeals,  it  was  necessary  that 
that  court  should  have  before  it  the  whole  of  the  general  charge. 

After  as  careful  and  as  extended  an  examination  of  the  record  as 
the  state  thereof  calls  on  us  to  make,  we  find  no  error  on  account 
of  which  the  judgment  in  favor  of  Mrs.  Mary  Myei:s  and  the  judg- 
ment in  favor  of  Mrs.  John  G.  Whyte  should  be  reversed.  It  is  not 
questioned  that  they  were  passengers  for  whose  carriage  stipulated 
fares  had  been  paid.  They  were  injured  without  their  fault  by  the 
operation  of  the  road.  The  presumption  of  law,  especially  in 
Georgia,  where  they  have  a  special  statute  to  that  ^ect,  is  that  the 
railroad  company  was  liable,  and  the  burden  of  proof  was  put  upon 
the  carrier  to  show  that  it  was  not  liable.  Much  testimony  bear- 
ing on  this  issue  was  given  to  the  jury.  In  reference  to  it  the 
jury  were  well  instructed.     And  on  the  evidence,  under  sound  iu- 
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stractiohs,  they  found  their  verdict  for  these  plaintiffs,  on  which 
the  judgments  in  their  favor  were  rendered  by  the  circuit  coyrt. 
These  judgments  must  be  affirmed. 

The  judgment  in  favor  of  Roland  Reed  should  be  reversed.  The 
18th,  19th,  20th,  21st,  and  22d  specifications  in  the  assignment  of 
errors  point  out  that  the  court  erred  in. admitting  the  testimony 
of  E.  B.  Jack,  Charles  W.  Keogh,  G.  V.  Burbridge,  Roland  Reed,  and 
Sanford  Cohen  in  reference  to  the  anticipated  profits  of  the  Roland 
Reed  troupe  from  its  engagements  at  Jacksonville,  Bavannah, 
Charleston,  and  Augusta  on  the  days  immediately  following  the  day 
of  the  injury,  the  admission  of  which  testimony  was  objected  to  % 
the  defendant  on  the  ground  that  the  profits  testified  about  were 
speculative,  and  depended  upon  numerous  uncertain  and  changing 
contingencies;  that  such  profits  were  remote,  and  their  loss  not  the 
direct  and  immediate  result  of  the  nonfulfillment  of  the  contract; 
that  there  was  no  guaranty  or  express  contract  on  the  part  of  the 
defendant  to  transport  the  plaintiffs  to  Jacksonville,  or  that  they 
would  reach  the  other  cities  upon  the  date  of  their  engagement; 
and  that  such  profits  were  not  in  the  contemplation  of  the  parties; 
and  that  the  engagement  to  pay  the  loss  of  such  profits  was  not  a 
part  of  the  contract  itself,  nor  to  be  implied  from  its  nature  and 
terms. 

The  23d,  24th,  and  26th  specifications  are  as  follows: 

"(23)  Because  the  cowrt  erred  in  refusing  to  charge  the  Jury  as  requested  by 
the  defendnnt,  as  follows:  'In  this  ease  tlie  only  evidence  before  you  as  to  the 
knowledge  of  the  defendant  In  respect  to  the  performance  to  be  given  by  the 
Roland  Keed  Company  Is  that  the  advance  agent  informed  the  defendant's 
agents  of  the  fact  that  the  company  was  to  play  at  Jacksonville,  and  succes- 
sively at  Savannah,  Charleston,  and  Augusta.  It  Is  not  claimed  or  contended 
that  the  defendant  was  put  on  notice  of  the -profits  which  the  plaintiBTs  com- 
pany expected  to  realize  at  these  several  points,  and.  In  the  absence  of  such 
proof,  the  court  charges  you  that  the  plaintiff  is  not  entitled  to  recover  the 
same.' 

"(24)  Because  the  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
the  defendant  as  follows:  'In  considering  the  claim  for  the  recovery  of  snch 
profits,  the  court  Instructs  you  that  i^oflts  are  not  recoverable  where— ITlrst,  they 
are  dependent  upon  numerous,  uncertain,  and  changing  contingencies,  and  thus 
fall  to  constitute  a  deflnite,  trustworthy  measure  of  actual  damages:  second, 
where  such  loss  of  profits  Is  remote  and  not  the  direct  and  Immediate  result 
of  the  nonfulfillment  of  the  contract;  and,  third,  where  the  engagement  to  pny 
such  loss  of  profits  hi  case  of  default  in  the  performance  Is  not  a  part  of  the 
contract  Itself,  nor  to  be  implied  from  its  nature  and  terms.' " 

"(2*i)  Because  the  court  erred  In  charging  the  Jury  as  follows:  'With  regard 
to  Air.  Keed,  If  you  believe  from  the  evidence  that  his  agent  made  a  contract 
with  the  defendant  company  by  which  he  was  to  be  transported  to  Jacksonville 
for  the  puriwse  of  iMrforming  there,  and  that  the  company  was  also  apprised 
that  it  was  his  purpose  to  play  the  successive  nights  and  days  at  Savannah, 
Charleston,  and  Augusta,  and  if  the  company  failed  to  transiwrt  him  to  Jack- 
sonvUle  In  such  manner  as  would  enable  him  to  perform  there,  be  would  lie 
entitled  to  recover  a  sum  equal  to  the  loss  which  he  sustained  because  of  snch 
failure,  If  the  proof  Is  sufllcient  to  satisfy  yon  what  that  loss  was.  And  on  this 
subject  I  charge  you  that  the  plaintiff  Is  not  held  to  absolute  exactitude  of  proof 
In  order  to  justify  a  recovery  In  such  case  because  the  very  failure  of  the 
company,  If  at  fault,  would  make  exact  proof  Impossible;  but.  If  the  evidence 
is  sufficiently  and  reasonably  certain  to  enable  you  to  fairly  approximate  what 
yiT.  Reed's  profits  would  have  been  at  Jacksonville,  he  will  be.  In  case  you  find 
for  hlui,  entitled  to  recover  that  sum.'  " 
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A  very  careful  examination  of  all  the  proof  toaching  the  matters 
(Embraced  in  these  assignments  satisfies  us  that  there  was  no  evi- 
dence tending  to  prove  that  Mr.  Reed's  advance  agent  made  any 
contract  with  the  agent  of  the  defendant  which  expressed  or  im- 
pied  such  a  guaranty  of  the  arrival  of  the  train  at  Jacksonville  at 
such  time  and  in  such  condition  as  would  enable  the  troupe  to  per- 
form at  Jacksonville  at  its  appointed  time.  The  proof  appears  to 
ns  to  tend  only  to  show  that  the  advance  agent  of  the  plaintiff  Reed 
contracted  with  the  agent  of  the  defendant  for  a  reduced  troupe 
rate,  or  perhaps  a  customary  troupe  rate,  at  prices  below  the  rate 
for  individual  passengers.  In  this  negotiation  it  natumlly  tran- 
spired that  not  only  information  as  to  the  number  of  the  troupe  was 
given  the  agent  of  the  defendant,  but  also  notice  and  information 
as  to  their  object  in  going  to  Jacksonville,  and  the  time  at  which 
they  were  to  play  there.  The  running  schedules  of  the  different 
trains  were  considered,  and  the  train  most  convenient  for  the  troupe 
to  take,  which  on  its  schedule  time  would  make  timely  arrival  in 
Jacksonville,  was  selected.  The  proof  does  not  only  not  tend  to 
show  such  a  contract  for  carriage  as  naturally  brought  into  the 
contemplation  of  the  parties  liability  on  the  part  of  the  carrier  for 
damages  for  loss  of  profits  the  passenger  might  reasonably  expect 
to  make  at  Jacksonville,  but  it  seems  to  us  to  affirmatively  negative, 
not  only  the  existence  of  such  an  express  contract,  but  the  making 
of  any  contract  from  which  such  an  implied  liability  might  spring. 
The  advance  agent,  E.  R  Jack,  a»  a  witness,  testified  as  follows: 

.  "Q.  Was  there  any  demand  on  yoar  part  ae  agreement  on  theirs  for  a  guar- 
anty as  to  what  the  schedule  would  be,— that  they  would  arrive  tlure  at  a 
oPTtain  time?  A.  Xo  railroad  company  ever  agrees  to  that.  Q.  Nothing  of 
th,it  sort  asked  or  demanded?  A.  They  agreed  to  get  us  Into  Jaeltsonvlllo  in 
time  to  play  next  day.  Q.  Did  they  bind  themselves  to  do  that,  or  did  they 
merely  show  you  the  schedule?  A.  They  accepted  the  proposition:  that  is,  I 
stated  we  would  leave  at  a  certain  hour,  snd  was  to  play  in  Jacksonville.  Q. 
And  play  In  .TacksonvIUe?  A.  Yes.  sir;  and  they  accepted  the  proposition.  Q. 
They  showed  you  a  schedule?  A.  No:  they  told  me  that  we  would  leave  hero 
at  a  certain  hour,  and  arrive  in  Jacksonville  at  a  certain  hour.  Q.  Did  they 
guaranty  that  would  be  done?  ,  A.  They  accepted  the  business." 

In  the  absence  of  a  definite  contract  for  carriage  to  a  given  point 
by  a  given  time,  with  such  reasons  for  its  making  as  would  nat- 
urally lead  the  agent  of  the  carrier  to  contemplate  the  profits  the 
passenger  expected  to  realize,  it  is  clear  that  the  damage  claimed 
for  the  failure  to  realize  such  profits  is  too  uncCTtain  and  remote, 
and  that,  until  competent  proof  tending  to  show  such  contract  was 
offered  and  admitted,  it  was  error  to  admit  any  testimony  in  refer- 
ence to  the  speculative  profits  which  the  passenger  might  have 
made  if  he  had  been  safely  carried  through  on  schedule  time. 
Howard  v.  Manufacturing  Co.,  W9  U.  S.  199,  11  Sup.  Ot.  500,  and 
eases  therein  cited.  On  the  case  as  it  was  made  at  the  trial,  on 
the  comjietent  proof  admitted,  Reed's  recovery  should  have  been 
limited  to  compensation  for  the  injuries  inflicted  on  his  person, 
including  therein  the  usual  elements,  and  Snch  actual  reasonable 
expenses  as  the  proof  showed  he  was  liable  to  pay  for  maintenance, 
medical  treatment,  and  proper  care  of  himself  and  the  different 
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members  of  his  troape  during  the  time  he  and  they  were  disabled 
by  the  accident,  including  such  wages,  if  any,  which  he  was  bound 
to  pay  to  the  other  members  of  his  troupe,  and  including  also  the  rea- 
sonable value  of  his  own  time  during  the  period  that  he  was  kept  from 
work  in  his  profession.  It  is  ordered  that  the  judgment  in  favor 
of  Mrs.  Mary  Myers  and  the  judgment  in  favor  of  Mrs.  John  G. 
Wliyte  be,  and  each  is  hereby,  afiSrmed;  that  the  judgment  in  favor 
of  Boland  Reed  be  reversed ;  and  the  cause  as  to  him  is  remanded  to 
the  circuit  court,  with  instructions  to  award  the  defendant  therein 
a  new  trial. 


McFADDEN  et  al.  v.  MOUNTAIN  VIEW  MINING  &  MILLING  CO. 
(Circuit  Court,  D.  Washington.    AprQ  21,  18U8.) 

1.  HiNBBAL  Lands  in  Indian  Rrskrvation— Kbstobation  to  Pubuc  Dokadi 
— When  Open  to  Location. 

Mineral  landB  Tvitliln  the  limits  of  tbe  tract  described  in  act  Joly  1,  1898, 
i  1,  providlnK  for  opening  a  part  of  tbe  Colvllle  Indian  reservation  In  the 
state  of  Washington  were,  by  said  act,  restored  to  tbe  public  domain,  and 
were  thereafter,  without  any  proclamation  of  the  president  so  declaring, 
open  to  exploration  and  location  under  the  general  laws  of  the  United  States. 

8.  Samb — Power  Vested  in  President— Opening  kor  8rtti,ement. 

The  provision  of  Art  July  1,  1892,  vesting  in  tlie  president  power  to  fix 
a  date  when  tliat  part  of  tbe  Colvllle  Indian  reservation  restored  to  tbe 
public  domain  should  be  open  to  settlement,  was  intended  to  give  tbe  Indians 
lirst  choice  of  lands  to  be  allotted  to  them,  and  bad  no  application  to  min- 
eral lands,  which  were  not  subject  to  such  allotment 

This  was  an  action  by  W.  D.  McFadden  and  others  against  the 
Mountain  View  Mining  &  Milling  Company  to  determine  an  adverse 
xlaim  to  mining  lands. 

Stoll  &  McDonald,  for  plaintiffs. 
W.  B.  Heybum,  for  defendant. 

HANPOED,  District  Judge.  This  action  was  commenced  pursuant 
to  section  2326,  Rev.  St.,  for  the  purpose  of  securing  an  adjudication 
of  advei-se  claims  to  mining  ground.  A  written  stipulation,  setting 
forth  all  the  material  facts,  has  been  signed  by  all  the  parties  and 
filed.  By  said  stipulation,  all  questions  which  have  been  in  dispute 
between  the  parties  are  settled  or  eliminated  from  the  case,  except  the 
question  as  to  the  lawfulness  of  the  original  location  of  the  vein  or 
lode  claim  called  the  "Mountain  View  Lode,"  made  on  the  16th  day  of 
October,  1895,  by  Charles  N.  Collins,  grantor  of  the  defendant  corpora- 
tion; and  tbe  plaintiffs  concede  that  the  requirements  of  the  law  as 
to  the  manner  of  making  a  mineral  location  were  in  all  respects  ob- 
served by  Collins,  and  he  was  in  every  respect  qualified  to  locate  and 
claim  mineral  lands  under  the  laws  of  the  United  States;  therefore 
said  location  was  lawful,  if  said  land  was  at  the  date  of  said  location 
open  to  exploration  by  mining  prospectors,  and  subject  to  location, 
under  the  general  laws  of  the  United  States.  The  land  is  situated 
within  the  limits  of  the  tract  described  in  the  first  section  of  the  act 
of  congress,  passed  without  approval  by  the  president,  July  1,  1892, 
entitled  "An  act  to  provide  for  the  opening  of  a  part  of  the  CoIviUe 
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reserTation,  in  the  state  of  Washington,  and  for  other  purposes."  27 
Stat.  G2.  It  is  the  defendant's  contention  that,  although  said  tract 
was  not  by  said  statute  placed  on  the  market  for  sale,  nor  opened  to 
settlement,  it  was  restored  to  the  public  domain,  and  from  the  date  of 
the  act  ceased  to  be  a  reservation,  and  was  brought  under  the  pron- 
sions  of  section  2319,  Rev.  8t,  relating  to  the  mineral  lands  of  the 
United  States,  wliidi  section  &q>res8l7  declares:  ''All  valuable  min- 
enl  deposits  in  lands  belonging  to  the  United  States,  both  surveyed 
and  nnsnrveyed,  to  be  free  and  open  to  exploration  and  purchase,  and 
the  lands  in  which  they  are  found  to  occupation  and  purclinse,  by  dti- 
wns  of  the  United  States,  and  those  who  have  declared  their  intention 
to  become  such."  The  plaintiffs  controvert  this  proposition,  and  they 
inust  that  a  proclamation  by  the  president,  as  provided  in  said  act, 
is  necessary  to  segregate  the  tract  to  be  restored  to  the  public  domain 
from  the  reservation,  and  that  no  individual  could  lawfully  initiate  a 
right  within  the  limits  of  said  tract,  under  any  of  the  general  laws 
relating  to  the  public  lands  of  the  United  States,  at  any  time  prior  to 
the  act  of  congress  approved  February  20,  1896,  entitled  "An  act  to 
extend  the  mineral  land  laws  of  the  United  States  to  lands  embraced 
in  the  north  half  of  the  Colville  Indian  reservation"  (29  Stat.  9).  In 
the  decision  of  this  court  in  the  case  of  Collins  v.  Bubb,  73  Fed.  735, 
the  provisions  and  the  history  of  the  act  of  1892  are  set  forth,  and  an 
interpretation  of  the  act  is  given  which  fully  sustains  the  contention 
of  the  defendant  in  this  case.  The  plaintiffs  ask  the  court  to  consider 
the  question  again,  and  they  argue  that  the  interpretation  of  the  act 
given  in  the  case  cited  is  contrary  to  the  intention  of  congress,  as 
shown  by  the  words  of  the  act  and  by  subsequent  l^islation,  and  by 
the  contemporaneous  interpretation  given  by  executive  oflBcers  of 
the  government. 

I  have  considered  the  argument  with  due  care  and  patience,  but 
without  discovering  any  basis  for  the  contention  that  the  words  of  the 
act  show  intention  in  the  legislative  mind  to  enact  a  law  which  should 
lie  dormant  nntil  a  time  in  the  future  when  the  president  should  put 
vitality  and  force  into  it  by  an  executive  proclamation.  As  I  en- 
deavored to  show  in  the  decision  in  the  case  of  Collins  v.  Bubb,  the 
first  section  provides  for  two  things,  viz. :  Restoration  to  the  body  of 
the  public  domain  of  part  of  the  land  which  by  an  executive  order  had 
been  set  apart  for  an  Indian  reservation;  and.  second,  the  opening 
to  settlement  of  the  part  restored.  The  act  itself,  by  positive  words 
in  the  present  tense  free  from  ambiguity,  accomplishes  fully  the  first 
object  of  the  law.  It  is  true  that  tlie  tract  described  is  not  restored 
nnconditionally,  but  the  restrictions  and  conditions  are  clearly  defined, 
and  by  the  rule,  "Expressio  unius,  est  excluslo  alterius,"  there  can  be 
no  additional  implied  restrictions  or  conditions.  Congress  intended 
to  secure  to  the  Indians  the  right  of  first  choice  of  such  parts  of  the 
tract  as  they  are  entitled  by  the  provisions  of  the  act  to  have  allotted 
to  them  in  severalty,  and,  to  avoid  all  danger  of  conflicting  claims  and 
disputes  between  th«n  and  white  settlers,  power  to  fix  a  date  in  the 
future  when  the  tract  should  be  opened  to  settlement  and  entrv  was 
vested  in  the  president  It  was  so  provided  in  order  to  afford  time 
for  the  Indian  allotments  to  be  made  before  the  first  white  settlers 
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should  be  permitted  to  come  upon  the  tract.  There  can  be  no  such 
conflicting  claims  as  to  lands  containing  valuable  deposits  of  mineral, 
for  the  reason  that  such  lands  are  not  subject  to  selection  for  allot- 
ment to  Indians.  The  attorneys  for  the  plaintiffs  have  cited  an  in- 
structive opinion  by  Judge  Sanborn  in  the  case  of  Hartman  v.  War- 
ren, 22  C.  C.  A.  30,  76  Fed.  157,  in  which  words  and  phrases  frequently 
used  in  the  laws  of  the  United  States  relating  to  the  public  lands  are 
explained.  According  to  my  understanding  of  the  opinion,  the  court 
held  that  the  phrase  "pre-emption  entry"  has  a  particular  meaning  in 
land-office  practice,  and  when  used  ine  statute  relating  to  public  land 
it  is  to  be  understood  in  a  restricted  sense,  rather  than  comprehen- 
sively, as  being  applicable  to  all  cases  in  which  a  particular  person 
may  have  a  right  to  be  preferred  to  others  in  the  purchase  or  acquisi- 
tion of  public  lands.  This  agrees  with  my  own  views  as  to  the  true 
interpretation  of  the  statutes,  as  expressed  in  the  case  of  Oollins  v. 
Bubb. 

In  1896,  congress,  by  two  special  acts,  extended  the  mineral-land 
laws  so  as  to  apply  to  the  tract  which  was  by  the  act  of  1802  declared 
to  be  restored  to  the  public  domain,  and  granted  a  right  of  way 
across  said  tract  to  a  railway  company.  The  argument  is  that 
these  enactments  were  unnecessary  if  the  act  of  1892  did  of  itself,  eo 
instanti,  take  the  tract  out  of  the  reservation,  and  restore  it  to  the 
public  domain;  that  congress  would  not  do  a  vain  thing;  and  there- 
fore it  must  be  presumed  that  the  act  of  1892,  as  constraed  and  under- 
stood by  congress,  remains  ineffective.  Tliis  is  not  a  necessary  in- 
ference. The  executive  branch  of  the  government  having  denied  the 
rights  of  prospectors  and  miners  and  railroad  builders,  congress  may 
well  have  considered  that  a  sufficient  reason  for  additional  legislation. 
Certainly  the  acts  do  not  show  a  disposition  on  the  part  of  congress 
to  acquiesce  in  the  rulings  of  the  interior  department,  but  ratlier  a 
continuity  of  purpose,  to  remove  the  barriers  in  the  way  of  mining 
operations  and  the  construction  of  highways,  which  purpose  was  first 
intimated  by  the  act  of  August  19,  1890  (26  Stat.  355),  providing  for 
a  commission  to  negotiate  with  the  Colville  Indians  for  relinquishmrat 
of  part  of  their  reservation,  then  plainly  expressed  in  the  report  to  the 
house  of  representatives  by  its  committee  on  Indian  affairs,  which 
preceded  the  enactment  of  tiie  law  of  1892,  and  finally  persisted  in  and 
made  emphatic  by  these  two  enactments  in  1896.  It  must  be  con- 
ceded that  the  construction  of  the  act  of  1892  by  executive  officers  of 
the  government  is  contrary  to  the  opinion  of  this  court.  But,  with 
all  due  deference,  I  must  decide  according  to  my  own  understanding 
of  the  law.  The  opinions  of  officers  of  the  interior  department  "are 
entitled  to  careful  consideration,  and  may  well  be  permitted  to  lead 
the  way  to  the  proper  construction  of  an  ambiguous  statute,  but  where 
the  words  of  an  act  of  congress  are  plain,  and  their  meaning  is  clear, 
thev  must  prevail.  Wpb.*!ter  v.  Luther.  16  Sup.  Ct.  963-967;  U.  S.  v. 
Tanner.  147  U.  S.  661-663,  13  Sup.  Ct.  436;  Merritt  v.  Cameron,  137 
U.  S.  542,  11  Sup.  Ct.  174;  U.  S.  v.  Graham,  110  U.  S.  219,  3  Sup.  Ct. 
582;  Swift  Co.  v.  U.  8.,  105  U.  S.  691."  Hartman  v.  Warren,  22  C. 
C.  A.  30,  76  Fed.  162.  I  am  confirmed  in  the  opinion  given  in  Collins 
V.  Bubb,  and  will  follow  it  in  tliis  case. 
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Findings  and  a  judgment  may  be  prepared  awarding  to  the  defend- 
ant all  of  the  ground  included  within  the  lines  of  the  Mountain  View 
lode  claim,  and  to  the  plaintiffs  only  the  land  within  the  lines  of  their 
several  claims,  and  not  included  within  the  defendant's  lines.  The 
defendant  will  also  recover  costs. 


MOHRKNSTEOHER  et  al.  ▼.  WESTERVBLT. 

(Circuit  Ck>iirt  of  Appeals,  Eigbtb  Oircolt     Marcb  21,  1898.) 

No.  924. 

t  Appeal  add  Ebbob— DsoisioNa  on  Prick  Appbal. 

When  a  case  goes  twice  to  an  appellate  court,  qnestiona  decided  upon  the 
first  occasion  will  not  be  conslderckl  upon  tbe  second. 

>.  Ihbtbcctions— CuBiNe  Ebbob. 

Error  in  denying  a  motion  to  compel  tbe  plaintiff  to  elect  between  causes 
of  action  la  cored  by  instructions  eliminating  all  but  one  cause. 
8L  Sake— Bank  Cashibb — Mibafplication  of  Ftmrw. 

It  Is  error  to  give  Instructions  autborlzing  the  jury,  In  determining  whether 
a  transaction  by  which  the  cashier  of  a  notional  bank  obtained  possession 
of  some  of  its  funds  was  a  misapplication  thereof,  to  consider  the  fact  that 
his  indebtedness  to  tbe  bank  exceeded  10  per  cent,  of  its  capital. 
4,  Same— Trial.. 

Instructions  that  no  devices  for  concealment,  however  elaborate,  which  a 
hank  cashier  may  adopt  to  conceal  a  transaction  amounting  to  a  mlsappro- 
priatlon  of  its  fnnds,  can  protect  him,  are  erroneous,  when  there  Is  no  evi- 
dence of  any  concealment  whatever  In  respect  to  the  transaction  In  .question. 

i.  National  Banks— Excessive  Loan— Cashibb' b  Bond. 

The  making  of  a  loan  exceeding  10  per  cent,  of  a  national  bank's  capital, 
in  the  absence  of  fraud.  Is  not  a  breach  of  the  cashier's  bond.. 

8.  Same — Misapplication  of  Funds— Renewal  of  Notes. 

To  constitute  a  misapplication  of  the  funds  of  a  bank,  it  is  necessary  that 
some  portion  thereof  shall  be  withdrawn  from  its  possession  or  control,  or 
that  some  conversion  be  made,  so  as  to  deprive  the  bank  of  the  benefit  thereof. 
Mere  renewal  of  notes  already  in  the  bank's  possession  does  not,  of  Itself, 
constitute  a  misapplication  of  funds. 

7.  Babe— EsTOPPBL. 

The  cashier  of  a  bank  liaving  made  large  purchases  of  real  estate,  one  of 
tbe  sureties  on  bis  bond  made  inquiries  of  several  officers  of  the  bank, 
actively  engaged  in  its  affairs,  as  to  whether  tlie  cashier  bad  borrowed 
money  of  the  bank  In  order  to  make  such  purchases,  and  was  informed  that 
the  purchases  were  for  the  benefit  of  the  bank,  that  no  liability  accrued 
therefrom  to  the  cashier  to  the  bank,  and  that  the  cashier's  total  iudebted- 
ness  to  the  bank  was  but  a  few  hundred  dollars.  Held,  that  the  bank  was 
estopped  subsequently  to  deny  these  statements,  when  the  sureties  bad 
relied  thereon,  and  the  cashier  had  in  the  meantime  become  Insolvent. 

1  Afpbal — Harmless  Erbob. 

In  a  suit  upon  a  bank  cashier's  bond,  one  of  tbe  sureties  thereon  was  not 
allowed  to  testify  to  statements  of  bank  officers  In  reference  to  the  cashier's 
dealings  with  the  bank,  but  tbe  cashier  himself  was  afterwards  permitted 
to  testify  to  practically  the  same  effect  as  the  testimony  offered.  Held,  that 
the  rejection  was  not  harmless  error,  as  the  evidence  could  not  be  coiisiclered 
merely  cumulative.  In  view  of  attacks  made  upon  the  cashier's  credibility, 
and  of  bis  interest  bi  misrepresenting  bis  transactions,  if  Illegal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 
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S.  L.  Oeisthardt,  C.  C.  Flansburg,  and  W.  H.  Thompson,  for 
plaintiffs  in  error. 
O.  A.  Abbott  and  John  W.  Blee,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  BINEB, 
District  Judge. 

RINER,  District  Judge.  This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska,  which  was  entered  upon  a  verdict  in  favor  of  the  defend- 
ant in  error,'for  the  sum  of  flO,000,  with  interest  from  September 
25,  1894.  The  action  was  brought  by  Edgar  M.  Westervelt,  re- 
ceiver of  the  Citizens'  National  Bank  of  Grand  Island,  Neb.,  against 
George  A.  Mohrenstecher,  Otto  A.  Mohrenstecher,  Mary  Mohren- 
stecher,  William  Stull,  and  A.  W.  Ocobock,  upon  a  bond  given  by 
George  A.  Mohrenstecher,  the  cashier  of  the  bank,  as  principal,  and 
the  other  defendants  as  sureties.  The  petition  contained  three 
causes  of  action.  In  the  first  cause  of  action  it  was  alleged,  in  sub- 
stance, that  the  plaintiff  was  the  duly-appointed  receiver  of  the  Citi- 
zens' National  Bank  of  Grand  Island,  Neb.,  and  that  the  defendant 
George  A.  Mohrenstecher  was  the  cashier  of  the  bank  from  the  13th 
day  of  August,  1889,  until  the  bank  suspended  payment,  on  the  4th 
day  of  December,  1893;  that  as  such  cashier  he  executed  the  bond 
upon  which  this  suit  was  brought;  that  the  bond  provided  that 
Mohrenstecher,  as  cashier  of  the  bank,  should  execute  the  duties 
thereof  with  integrity  and  fidelity,  and  should  faithfully  perform 
and  fulfill  the  trusts  thereby  in  him  reposed,  and  well  and  truly,  at 
all  times  when  thereto  required,  account  for  and  render  over  to  the 
bank  all  moneys,  goods,  chattels,  and  other  things,  the  property  of 
the  bank,  that  came  into  his  hands,  possession,  or  control,  so  that 
no  default,  fraud,  or  failure  should  happeu  or  be  occasioned  by  any 
neglect  or  failure  on  his  part  to  perform  bis  duties  as  such  cashier. 
It  was  then  alleged  that  Mohrenstecher  failed  to  perform  his  duties 
as  cashier,  and  on  or  about  the  29th  day  of  December,  1891,  appro- 
priated to  his  own  use  $10,365.82  of  the  moneys  of  the  bank,  in  his 
custody  and  possession  as  cashier,  and  uged  and  applied  the  same 
in  payment  of  certain  real  estate  before  that  time  purchased  in  the 
joint  names  of  himself  and  one  Alexander  H.  Baker;  that  this  money 
was  appropriated  by  the  cashier  under  the  trick,  device,  and  pre- 
tense of  loaning  various  sums  of  money  upon  the  joint  and  several 
notes  of  said  cashier  and  one  Alexander  H.  Baker  and  M.  J.  Baker. 
The  second  cause  of  action  alleged  that  Mohrenstecher,  disregard- 
ing his  duties  as  cashier,  loaned  one  Alexander  H.  Baker,  on  his 
own  note,  and  jointly  with  others,  a  sum  largely  in  excess  of  the 
sum  of  16,000,  of  the  moneys  of  said  bank  in  his  custody  as  cashier, 
viz.  the  sum  of  f  18.522.95;  that  this  indebtedness  was  evidenced 
by  a  note  of  Alexander  H.  Baker  and  M.  J.  Baker  for  the  sum  of 
18,157.13,  and  two  joint  notes  of  Alexander  H.  Baker  and  George 
A.  Mohrenstecher  (being  the  notes  mentioned  and  described  in  the 
first  cause  of  action),  amounting  to  the  sum  of  fl0,365.82.  The 
third  cause  of  action  alleged  that  Mohrenstecher  loaned  to  himself 
individually,  and  jointly  with  others,  a  sum  greater  than  10  per 
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cent,  of  the  bank's  capital  Btock,  viz.  the  snm  of  $17,321.82;  that 
this  amount  was  evidenced  by  two  notes  aggregating  fl0^65.82, 
described  in  the  first  cause  of  action,  and  a  note  of  George  A.  Mohr- 
enstecher  and  Mary  Mohrenstecher  amounting  to  f5,990,  and  sev- 
eral smaller  notes  executed  by  George  A.  Mohrenstecher  aggregat- 
ing $966.  The  defendants  filed  separate  answers.  Each  answer 
admitted  the  incorporation  of  the  bank,  its  suspension  of  payment, 
the  appointment  of  a  receiver,  the  execution  and  delivery  of  the 
bond,  and  the  signing  and  placing  by  Mohrenstecher,  as  cashier, 
among  the  bills  receivable  of  the  bank,  of  the  two  notes  described 
in  the  first  cause  of  action,  aggregating  f  10,365.82,  and  denied  each 
and  every  allegation  in  the  petition  contained,  except  those  there- 
inbefore specifically  admitted.  The  answers  of  three  of  the  sure- 
ties, after  making  the  above  admissions  and  denial,  alleged,  in  sub- 
stance, that  the  term  for  which  George  A.  Mohrenstecher  was  ap- 
pointed cashier,  by  the  action  of  the  board  of  directors  of  the  bank, 
terminated  on  the  4th  day  of  January,  1890;  that  when  Mohren- 
stecher was  appointed  cashier,  and  when  his  bond  was  given,  he 
was  indebted  to  the  bank  in  an  amount  exceeding  10  per  cent  of  its 
capital  stock;  that  this  fact  was  known  to  the  o£Qcers  and  directors 
of  the  bank,  but  was  concealed  from  the  sureties  on  the  bond,  with 
intent  to  mislead  and  defraud  them;  that  when  George  A.  Mohren- 
stecher was  reappointed  cashier,  on  the  14th  day  of  January,  1890, 
he  was  indebted  to  the  bank  in  an  amount  exceeding  10  per  cent,  of 
its  capital  stock,  which  the  officers  and  directors  knew,  but  of  which 
the  sureties  on  the  bond  were  ignorant;  that  such  reappointment, 
under  the  circumstances,  was  a  fraud  on  the  sureties;  that  the  two 
notes  complained  of,  aggregating  fl0,365.82,  were  in  fact  not  a 
debt  of  the  cashier,  but  represented  a  legitimate  bank  transaction, 
growing  out  of  a  purchase  of  certain  real  estate,  known  as  the 
"Harford  Property,"  on  January  25,  1890;  that  Mohrenstecher,  as 
cashier,  purchased  the  property  on  the  date  above  mentioned  for  the 
benefit  of  the  bank,  for  the  purpose  of  i-ealizing  upon  a  claim  which 
the  bank  held  against  Hurford;  that  the  title  was  taken  in  his 
name  and  the  name  of  Alexander  H.  Baker  in  trust  for  the  bank; 
that  the  money  used  to  pay  for  it  was  replaced  by  four  promissory 
notes  (one  for  |6,000  executed  by  the  vice  president,  William  Hagge; 
one  for  f6,000  executed  by  the  teller,  William  Geddes;  one  for  $G,- 
000  executed  by  Richard  Eoenig,  son  of  the  president  of  the  bank; 
and  one  for  f4,250  executed  by  George  A.  Mohrenstecher  and  Alex- 
ander H.  Baker) ;  that  a  loan  was  afterward  effected  on  the  property, 
in  the  sum  of  f  12,000,  and  the  proceeds  thereof  were  turned  in  to  the 
bank,*  and  used  to  cancel  the  notes  of  Geddes  and  Koenig;  that 
thereafter  a  further  sum  of  f5,000  was  procured  by  Mohrenstecher 
and  Baker  for  the  benefit  of  the  bank,  and  applied  in  partial  satis- 
faction of  the  note  of  Ha^jre;  that  the  notes  for  the  remainder,  of  the 
purchase  price,  evidenced  by  the  notes  still  outstanding,  were  from 
time  to  time  renewed,  until,  with  the  accumulation  of  interest  and 
taxes,  they  amounted  to  the  sum  of  fl0.3G5.82,  which  sum  was  evi- 
denced by  the  two  notes  mentioned  in  the  first  cause  of  action ;  that 
the  notes  mentioned  in  the  first  cause  of  action  were,  for  a  valuable 
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consideration,  extended  by  the  officers  of  the  bank  without  the 
knowledge  or  consent  of  the  sureties;  that,  soon  after  the  Uurford 
property  was  purchased  by  Mohrenstecher,  William  Stull,  on  behalf 
of  himself  and  the  other  sureties  on  the  bond,  proceeded  to  Grand 
Island,  and  there  made  inquiry  of  the  cashier  himself,  also  of  the 
pitsldeut  and  vice  president  of  the  bank,  ill  regard  to  the  transac- 
tion and  the  cashier's  relation  to  the  bank,  and  was  informed  by 
each  of  thetn  that  the  Hurford  purchase  was  a  bank  transaction, 
and  not  a  private  speculation  on  the  part  of  the  cashier;  that  it 
involved  the  cashier  in  no  liability  to  the  bank ;  that  he  owed  the 
bank  nothing,  beyond  a  small,  nominal  sum;  that  nothing  what- 
ever had  been  done  which  involved  them  in  any  liability  upon  the 
bond;  that  Stull  and  the  other  sureties  relied  upon  that  informa- 
tion, and  took  no  action  to  indemnify  themselves;  that  Mohren- 
stecher at  that  time  had  ample  property  to  secure  the  sureties  for 
any  loss  which  they  might  have  incurred  by  reason  of  their  surety- 
ship, but  at  the  time  when  this  suit  was  brought,  and  ever  since,  he 
was  and  has  been  wholly  insolvent,  and  that  the  receiver  is  now 
estopped,  by  reason  of  these  facts,  from  claiming  any  liability  upon 
the  bond  against  the  sureties;  that,  when  the  bond  was  executed 
by  Mary  Mohrenstecher,  she  was  a  married  woman,  and  the  bond 
was  not  signed  by  her  with  reference  to,  or  upon  the  faith  of,  her 
separate  estate;  that  under  the  laws  of  Nebraska  she  was  thereby 
exempt  from  liability  on  the  bond.  This  same  defense  is  also  set 
out  in  her  answer.  The  answer  of  George  A.  Mohrenstecher  was 
substantially  the  same  as  the  answer  of  the  sureties,  in  relation  to 
the  purchase  of  the  Hurford  property,  and  the  execution  of  the 
notes  described  in  the  first  cause  of  action.  Replies  putting  in  is- 
sue the  new  matter  set  up  in  the  answers  were  duly  filed.  There 
was  a  trial,  and  verdict  and  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  flO,000  and  interest.  The  case  has  been  once  before 
this  court,  on  a  writ  of  error  sued  out  by  the  plaintiff  in  the  circuit 
court  to  review  a  judgment  rendered  against  him  by  that  court 
ui)on  the  pleadings.     76  Fed.  118. 

Numerous  erroi-s  are  assigned,  but  we  shall  not  find  it  necessary 
to  discuss  them  separately.  Several  of  them  raise  the  same  ques- 
tions presented  to  and  decided  by  this  court  when  the  case  was  first 
before  it.  That  these  questions  are  not  now  open  for  re-examina- 
tion is  well  settled.  Balch  v.  Haas,  36  U.  8.  App.  693,  20  C.  C,  A. 
151,  and' 73  Fed.  974;  Thatcher  v.  Gottlieb,  19  U.  8.  App.  469,  8  C. 
C.  A.  334.  and  59  Fed.  872;  Supervisors  v.  Kennicott,  94  U.  8,  498; 
Clark  V.  Keith,  106  U.  S.  464,  1  Sup.  Ct.  568. 

The  court  instructed  the  jury  that  the  making  of  an  excess'loan, 
in  the  absence  of  fraud,  would  not  of  itself  constitute  a  breach  of 
the  cashier's  bond,  that  such  fact  was  not  material  to  the  issues  in 
the  case,  and  that  the  jury  should  not  give  such  fact  any  weight  in 
arriving  at  a  verdict;  thereby  eliminating  from  the  controversy 
everything  except  the  issues  i)resented  by  the  first  cause  of  action. 
It  becomes  unnecessary,  therefore,  to  consider  the  assignments  of 
error  by  which  it  is  sought  to  question  the  correctness  of  the  ruHng 
of  the  circuit  court  in  denying  the  motion  filed  by  the  defendants  to 
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require  the  receiver  to'  elect  upon  which  cause  of  action  he  would 
proceed.  In  view  of  the  instructions  given  by  the  court  to  the  jury 
at  the  trial,  the  defendants  could  in  no  way  be  prejudiced  by  the 
ruling  upon  the  motion. 
The  following  instruction  given  to  the  jury  i»  assigned  for  error: 
"Bnt  yon  are  instructed  that,  under  the  law  of  the  United  States,  national 
banks  are  prohibited  from  loaning  to  any  person,  company,  corporation,  or  firm, 
or  the  several  members  thereof,  a  suni  exceeding  one-tenth  part  of  the  capital 
8tock  of  such  bank;  and  In  this  case,  If  you  find  from  the  evidence  that  the 
defendant  George  A.  Mohrenstecher  and  one  A.  H.  Baker  got  possession  of 
tbe  sum  at  $10,8^.82  of  the  funds  of  the  bank  at  a  time  when  each  of  said 
persons  was  indebted  to  such  bank  In  the  sum  of  $6,000  or  more,  yon  may  con- 
sider this  fact,  if  proven,  In  connection  with  other  facts  and  circumstances 
In  evidence,  in  determining  whether  the  transaction  by  which  said  Baker  and 
Mohrenstecher  got  possession  of  ?10,365.82  of  the  ftmds  of  the  bank,  if  you 
And  from  the  evidence  they  did  so  get  possession  of  such  funds,  was  a  misap- 
propriation of  audi  funds  by  said  Oeorge  A.  Mblirenstecher,  the  cashier  of  said 
bank." 

We  think  this  instruction  was  erroneous,  in  that  it  authorized  the 
jury  to  consider  the  fact  of  an  excess  loan  in  determining  whether 
the  transaction  by  which  Baker  and  Mohrenstecher  got  possession 
of  110,365.^  of  the  funds  of  the  bank  was  a  misappropriation  of 
such  funds  by  Mohrenstecher,  the  cashier,  when  such  fact,  if  estab- 
lished, would  not  tend  to  show  either  deceit,  fraud,  or  misappropria- 
tion. 

It  is  also  insisted  that  the  court  erred  in  refusing  the  request  of 
the  defendants  to  instruct  the  jury  to  return  a  verdict  in  their  favor, 
and  in  giving  the  following  instructions  to  the  jury: 

"And,  when  an  officer  converts  money  of  a  bank  to  his  own  ase,  he  violates 
his  duty;  and  no  trick  or  device,  however  shrewd,  will  protect  him  in  so  doing, 
no  matter  how  elaborate  a  system  of  notes  and  bookkeeping  he  may  adopt. 
The  law  looks  at  the  realities  of  the  transaction,  and  will  not  allow  a  system 
adopted  to  hide  the  offense  to  protect  the  offender."  "Therefore,  no  matter 
what  acts  were  done  by  the  cashier,  Mohrenstecher,  with  reference  to  the  notes 
in  question,  and  disclosed  by  the  evidence,  if  you  find  from  the  evidence.  Under 
these  instructions,  that  such  acts  taken  to  conceal  from  the  bank  oflJclals  or 
the  bank  examiner  the  conversion  by  said  George  A.  Mohreastecher  to  his  own 
use  the  money  of  the  bank.  If,  under  the  evidence  and  these  instroctlons,  yon 
find  there  was  such  conversion,  you  should  disregard  such  acts,  if  any  you  find 
there  were,  designed  to  conceal,  and  find  the  fact  of  convei-slon  to  be  fully 
proved." 

The  ground  of  objection  to  the  two  instructions  just  quoted  is 
that  they  are  misleading,  and  assume  the  existence  of  facts  not 
proved-  If  the  defendants  are  liable  upon  this  bond,  it  is  because 
Mohrenstecher,  the  cashier,  misappropriated  or  misapplied  $10,- 
365.82  of  the  bank's  funds,  as  alleged  in  the  first  cause  of  action. 
To  constitute  a  misappropriation,  there  would  have  to  be  a  conver- 
sion of  the  funds  of  the  bank,  in  some  form,  to  the  use  of  the  cashier, 
or  some  person  other  than  the  bank,  with  the  intent  to  injure  and 
defraud  the  bank.  If  the  notes  described  in  the  petition  were 
merely  renewals  of  other  notes  held  by  the  bank,  the  fact  that  they 
were  taken  by  the  cashier  in  lieu  of  the  old  notes  would  not  consti- 
tute a  misappropriation  or  misapplication  of  the  funds  of  the  bank 
by  lum,  for  the  reason  that  .the  funds  of  the  bank  were  in  no  way 
withdrawn  or  diminished  by  his  act.  In  Dow  v.  U.  S.,  49  U.  S.  App, 
87  F.— 11 
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605,  27  C.  C.  A.  140,  82  Fed.  904,  Jndge  Shiras,  In  delivering  the 
opinion  of  the  court,  said: 

"To  complete  a  misapplication  of  the  funds  of  the  bank,  It  was  necessary  that 
some  portion  thereof  should  be  withdrawn  from  the  possession  or  control  of  the 
bank,  or  that  a  conversion,  In  some  form,  should  be  made  thereof,  so  that  the 
bank  wotUd  be  deprived  of  the  benefit  thereof."  "It  Is  not  necessary  in  all 
cases  that  the  money  should  be  actually  withdrawn  from  the  bank.  Thus,  If, 
by  connivance  between  a  bank  official  and  a  customer  of  the  bank,  the  latter 
Is  allowed  to  draw  checks  on  the  bank  when  the  drawer  has  not  the  funds  to 
meet  the  checks,  and  the  same  are  given  by  the  drawer  to  third  parties  in  pay- 
ment of  claims  due  them,  and  the  third  parties,  instead  of  getting  the  caah  on 
the  checks,  have  them  credited  up  to  their  accounts  in  the  bank,  this  com- 
pletes the  misapplication  of  the  funds  of  the  Imnk,  because  the  bank  lias  be- 
come bound  for  the  payment  of  the  sums  thus  credited  to  the  third  parties;  and 
the  result  is  jnst  the  same  as  though  the  holders  of  the  checks  had  obtained  tlie 
money  thereon,  and  had  subsequently  deposited  it  to  their  credit.  In  such  cases 
the  funds  of  the  bank  would  be  lessened,  and  thereby  the  crimUial  misapplica- 
tion might  be  completed.  If,  however,  the  customer  presents  the  checks  him- 
self, and  has  the  same  credited  on  his  account,  the  ciime  of  misapplication  is 
not  completed  thereby,  because  the  bank  is  not  under  legal  obligation  to  pay 
oot  any  of  the  amounts  wrongfully  credited  to  the  customer,  and  may  refuse  to 
pay  checks  drawn  against  the  inflated  account,  and  may  at  any  time  charge 
back  against  the  customer  the  amounts  of  the  checks  upon  which  nothing  was 
In  fact  realized  by  tlie  bank.  To  complete  the  criminal  misapplication  of  the 
bank  funds  in  the  supposed  case,  some  sum  must  be  paid  by  the  bank  to  the 
customer,  or  to  third  parties  on  his  order,  or  must  be  credited  to  third  parties, 
under  such  circumstances  that  the  bank  becomes  bound  for  the  payment  thereof." 

The  case  cited  was  a  criminal  case,  bat  the  principle  announced 
applies  in  this  case.  The  burden  was  upon  the  plaintiff  to  show 
that  Mohrenstecher  by  means  of  these  notes  wrongfully  obtained 
money  from  the  bank.  If,  by  executing  the  notes  and  delivering 
them  to  the  bank,  he  was  either  paid  or  took  money  from  the  bank, 
that  fact  was  capable  of  proof  by  showing  the  reduced  amount  of 
the  cash  on  the  day  it  was  taken.  The  evidence  in  the  case  tended 
to  show  that  the  notes  executed  on  the  29th  day  of  December,  1891, 
were  renewal  notes;  that  the  indebtedness  represented  thereby 
had  its  origin  in  the  purchase  of  the  real  estate  known  as  the  "Hur- 
ford  Property"  on  January  25,  1890;  that  this  real  estate  was  pur- 
chased by  the  cashier  on  the  25th  day  of  January,  1890,  for  the  sum 
of  122,250;  that  the  money  used  to  pay  for  the  property  was  repre- 
sented by  four  notes  (one  for  |6,000  signed  by  the  vice  president 
of  the  bank,  William  Hagge;  one  for  $6,000  signed  by  the  teller, 
William  Geddes;  one  for  |0,000  signed  by  the  president's  son,  Rich- 
ard Koenig;  and  one  for  $4,250  signed  by  Mohrenstecher  and 
Baker) ;  that  subsequently  a  loan  was  made  upon  the  property  for 
the  sum  of  $12,000,  and  the  proceeds  thereof  turned  in  to  the  bank, 
and  used  to  cancel  the  notes  of  Gteddes  and  Koenig;  that  thereafter 
a  further  sum  of  $5,000  was  obtained  by  Mohrenstecher  and  Baker, 
and  applied  as  a  part  payment  of  the  Hagge  note;  that  the  two 
notes,  which  aggregate  the  sum  of  $10,365.82,  represented  the  bal- 
ance of  the  purchase  price  of  this  property,  the  accumulations  of 
interest,  and  the  taxes.  While  the  record  shows  that  on  the  Slst 
of  December,  1891,  the  cashier's  check  for  the  amount  of  the  two 
notes  ($10,.^65.82)  passed  through  the  bank,  yet  a  careful  examina- 
tion of  the  record  fails  to  show  that  the  bank  parted  with  any  mon- 
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ey  on  that  day.  Upon  the  questions  whether  the  two  notes  for 
fl0,365.82  were  renewals,  and  whether  this  check  represented  a 
cash  transaction,  the  following  qnestions  and  answers  in  the  testi- 
mony of  Henry  A.  Koenig,  president  of  the  bank,  throw  some  light: 

"Q.  Yon  may  state  what  those  are.  A.  Bin  discount  and  discount  slip.  Q. 
Of  wliat  l>ank  and  date?  A.  Citizens'  National  Bank,  and  made  on  the  31st 
of  December,  1891.  Q.  Now,  with  those  slips  In  your  hand,  and  from  an  ex- 
anUnation  of  them,  can  yon  tell  what  went  to  make  up  the  consideration  of 
the  note  for  $6,000  (No.  26,U.So),  and  the  note  for  $4,300.82  (No.  20,686),  or  either 
of  them?  A.  These  are  renewals.  Q.  Of  other  notes?  A.  Of  other  notes  of 
the  same  party.  Q.  As  a  matter  of  fact,  did  tliese  not  renew  other  notes  aggre- 
mtlng  $8,452.70,  and  Interest  upon  them  of  $913.12?  A.  Yes,  sir..  Q.  Do  yon 
know,  of  your  own  knowledge,  whether  this  check  was  ever  paid?  A.  I  don't 
know.  Q.  Do  you  know,  of  your  own  knowledge,  anything  about  .the  trans- 
action testified  to?  A.  I  do  not  Q.  Do  you  know  whether  there  was  $10,- 
365.82  In  cash  paid  out  of  the  bank  upon  the  check  on  that  day?  A.  The  books 
win  show  It.  Of.  Do  you  know?  A.  I  don't  know.  Q.  These  dlscoimt  slips 
that  you  have  Just  testified  to  show  that  these  were  renewals,— Exhibits  C  and 
0  were  renewals  of  certain  other  nctes?  A.  It  looks  like  it,  and  the  check 
shows  that  he  has  taken  iq>  old  notes  by  it,  because  Mr.  Mohrenstecher  put  It 
plain  on  the  check  himself.  Q.  As  a  matter  of  fact,  this  check  says,  'Pay  to 
the  order  or  certain  other  notes?  A.  Yes,  sir.  Q.  And  these  are  certain  notes 
described  in  the  discount  slip  and  slip  of  bills  discount?  A.  Yes,  sir.  Q.  And 
these  two  notes  were  given  in  the  place  of  those  notes  that  were  taken  up? 
A.  That  I  don't  know.  Q.  That  Is  what  you  infer  from  this  transaction?  A. 
Yes,  sir.  Q.  I  understand  you  to  say  that  looking  at  these  two  notes,  Exhibits 
C  and  D,  and  these  discount  tickets,  you  infer  from  the  examination  that  these 
two  notes  took  up  the  other  notes  mentioned  hereV     A.  Yes,  sir." 

The  acconnt  of  G.  A.  Mohrenstecher,  agent,  also  shows  that  on 
December  31,  1891,  a  charge  of  |10,365.82  was  exactly  counterbal- 
anced by  credit  for  the  same  amount.  Mohrenstecher,  in  his  depo- 
sition, also  testified  that  these  notes  were  given  for  the  balance  of 
principal  and  the  interest  and  accumulation  of  interest  and  taxes 
accmed  upon  the  purchase  of  the  Hurford  property.  This  record, 
we  think,  fails  to  show  a  misappropriation  of  the  funds  of  the  bank 
at  the  time  alleged  in  the  petition ;  and  if  the  plaintiff  desired  to 
rest  his  case  upon  the  transaction  of  December  29, 1891,  the  defend- 
ants were  entitled  to  the  instruction  requested.  There  was  no  evi- 
dence tending  to  show  that  there  was  any  trick  or  device  employed 
by  the  cashier  with  the  intent  and  for  the  purpose  of  covering  up 
and  concealing  the  transaction  complained  of.  On  the  contrary, 
the  evidence  shows  that  the  notes  mentioned  in  the  first  cause  of 
action  at  all  times  appeared  upon  the  books  of  the  bank,  were  kept 
in  a  note  case  in  the  usual  place  in  the  bank,  and  were  frequently 
examined  by  the  directors  and  officers  of  the  bank  authorized  to 
examine  them,  including  the  discount  committee.  The  two  instruc- 
tions above  quoted  are  therefore  open  to  the  criticism  made  by  coun- 
ael. 

At  the  trial  the  defendants  offered  to  prove  by  the  defendant 
William  Stull:  That  in  a  conversation  had  with  Mr.  Koenig,  the 
pl«8ident  of  the  btmk,  soon  after  the  purchase  of  the  Hurford  prop- 
erty, he  demanded  information  as  to  whether  Mohrenstecher,  the 
cashier,  had  borrowed  money  from  the  bank  for  the  purpose  of  pur- 
chasing the  property,  and  whether  the  bank  claimed  any  liability 
at  that  time  upon  the  bond  by  reason  of  any  act  of  Mohrenstecher's 
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in  borrowing  monej.  That  he  was  then  assured  by  Koenig  that  he 
need  give  himself  no  uneasiness  about  the  bond ;  that  there  was  no 
breach  of  it,  and  that  George  was  not  interested  in  the  property 
more  than  any  other  stockholder  in  the  bank ;  that  it  was  simply  a 
bank  deal,  and  it  was  bought  by  George  under  instructions  of  the 
president  and  vice  president,  Koenig  and  Hagge,  for  bank  pur- 
poses. The  defendants  further  offered  to  prove  by  the  same  witness 
that,  after  having  the  conversation  with  tiie  president  of  the  bank, 
he  went  to  Hagge,  the  vice  president;  and  asked  him  for  informa- 
tion concerning  the  transaction, — as  to  whether  it  was  a  private 
transaction  on  behalf  of  Mohrenstecber,  or  a  bank  deal, — ^and  the 
vice  president  informed  him  that  it  was  a  deal  on  behalf  of  the  bank, 
and  a  bank  transaction;  that  the  title  was  simply  teiken  for  con- 
venience in  the  name  of  George  A.  Mohrenstecber,  the  cashier.  He 
also  stated  to  the  witness  that  there  was  no  violation  of  the  bond, 
or  any  breach  thereof, — ^no  liability  claimed, — and  that  the  bank 
intended  to  erect  a  building  upon  this  property.  The  defendants 
further  offered  to  prove  by  this  witness  that  a  short  time  after  his 
visit  to  Grand  Island  he  had  a  conversation  with  Mr.  Abbott,  one 
of  the  directors  of  the  bank,  and  chairman  of  the  finance  or  discount 
committee;  that  he  inquired  concerning  Mohrenstecher's  indebted- 
ness to  the  Citizens'  National  Bank;  that  Abbott,  in  reply  to  his 
question,  stated  that  Mohrenstecber  did  not  owe  the  bank  more 
than  four  or  five  hundred  dollars;  that  he  (Abbott)  was  chairman 
of  the  finance  or  discount  committee  of  the  bank,  and  knew  the 
facts.  These  offers  were  objected  to,  and  the  objections  were  sus- 
tained, to  which  the  defendants  excepted.  We  think  this  testimony 
should  have  been  admitted.  The  conversations  were  had  with  the 
president,  vice  president,  and  a  director  of  the  bank,  who  was  chair- 
man of  the  finance  or  discount  committee.  There  can  be  little 
doubt,  from  the  record,  that  the  two  oflBcers  first  named,  together 
with  the  cashier,  were  engaged  in  the  active  management  of  the 
affairs  of  the  bank.  True,  at  one  place  in  his  testimony  Mr.  Koenig 
says  that  he  did  not  devote  personal  attention  to  the  business  of  the 
bank.  He  subsequently  stated,  however,  that  he  did  from  time  to 
time  examine  the  bills  discounted,  and  compared  them  with  the 
books;  and  his  testimony  generally  shows  that  he  was  very  famil- 
iar with  the  business  of  the  bank,  and  that  he  was  consulted  in  re- 
lation to  the  purchase  of  this  Hurford  property,  although  his  testi- 
mony and  that  of  Mohrenstecber  are  not  in  harmony  as  to  what  was 
said  upon  that  occasion.  That  Mr.  Hagge,  the  vice  president,  was 
actively  engaged  in  the  management  of  the  business  of  the  bank 
from  the  time  of  its  organization  until  its  close  is  shown  by  the 
following  question  and  answer  in  his  testimony : 

"Q.  How  much  of  that  time  were  you  actively  enga;;ed  In  the  management 
of  the  bank's  business?  A.  Well,  I  was  there  most  of  the  time  in  the  bank. 
Once  In  a  while,  of  course.  I  had  business  outside." 

In  line  with  Mr.  Hagge's  testimony,  the  record  of  a  meeting  of  the 
board  of  directors  of  the  bank  held  on  the  13th  of  October,  1891, 
after  showing  that  all  members  of  the  boaid  of  directors  were  pres- 
eutj  sets  out  at  length  a  report  made  by  the  examiniug  committee, 
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which  was  read  and  approved,  in  which  the  following  statement 
appears: 

'Tour  conimlttee  desire  at  this  time  to  call  the  attention  of  the  board  to  the 
fact  that  the  assistant  cashier  and  acting  teller  of  the  bank,  the  vice  president 
and  the  president,  who  are  engaged  In  the  active  management  of  the  bani:,  have 
not  given  bonds  in  accordance  with  the  by-laws  and  resolutions  of  the  board." 

If  the  statements  contained  in  the  offers  by  the  defendants  were 
made  by  the  president,  vice  president,  and  the  director,  who  was 
chairman  of  the  finance  or  discount  committee  as  therein  stated, 
as.  against  the  sureties  upon  the  cashier's  bond,  who,  relying  upon 
the  information  thus  received  from  the  ofiBcers  of  the  bank,  took  no 
action  to  protect  themselves  against  loss,  the  bank' would  be  estop- 
ped to  deny  that  the  purchase  of  the  Hurford  property  was  a  bank 
transaction,  and  that  the  title  to  the  property  was  simply  taken  for 
convenience  in  the  name  of  the  cashier.  In  the  case  of  Illinois 
Trust  &  Sav.  Bank  v.  City  of  Arkansas  City,  40  U.  8.  App.  257,  22 
C.  C.  A.  171,  and  76  Fed.  271,  Judge  Sanborn,  delivering  the  opinion 
of  the  court,  said: 

"No  principle  is  more  uniTersal  In  the  jurisprudence  of  civilized  nations,  no 
principle  Is  more  equitable  In  itself,  or  more  salutary  In  its  effects,  than  that  no 
one  may,  to  the  damage  of  another,  deny  the  truth  of  statements  and  repre- 
sentations by  which  he  has  purposely  or  carelessly  induced  that  other  to  change 
his  situation."  Paxson  v.  Brown,  27  U.  S.  App.  49,  10  C.  C.  A.  135,  and  61 
Fed.  874;  Dickerson  v.  Colgrove,  100  U.  S.  578;  Kirk  v.  Hamilton,  102  U.  S. 
68. 

That  this  principle  applies  to  the  transactions  of  corporations  as 
well  as  to  those  of  individuals  is  well  settled.  Zabrlskie  v.  Bail- 
road  Co.,  23  How.  381;  Omaha  Ifridge  Cases,  10  U.  S.  App.  98, 
188, 190,  2  0.  C.  A.  174,  239,  244,  and  51  Fed.  309;  Butler  v.  Cockrill, 
36  U.  S.  App.  702,  20  C.  C.  A.  122,  and  73  Fed.  945.  There  was 
testimony  tending  to  show  that  Mohrenstecher  was  solvent  at  that 
time,  and  had  property  suflBcient  to  satisfy  any  liability  which  might 
accrue  upon  the  bond.  Stull,  the  surety,  was  entitled  to  a  truthful 
answer  to  his  inquiry  in  reference  to  Mohrenstecher's  indebtedness 
to  the  bank.  It  was  a  matter  in  which  he  was  vitally  interested. 
If  Mohrenstecher  was  improperly  using  the  bank's  funds  for  the 
purpose  of  purchasing  real  estate,  the  sureties  upon  his  bond  had  a 
right  to  know  that  fact.  These  oflBcers  knew  that  Stull  \^as  a 
surety  upon  Mohrenstecher's  bond,  and  the  purpose  of  the  inquiry 
could  not  be  misunderstood.  True,  the  cashier  was  allowed  to 
testify  upon  this  point,  and  his  testimony  was,  in  substance,  the 
same  as  the  proof  offered  and  ntjected.  We  do  not  think,  how- 
ever, that  it  can  be  said  that  the  testimony  offered  was  merely  cumu- 
lative, and  therefore  the  error  was  error  without  prejudice.  The 
credibility  of  this  cashier  had  been  seriously  attacked  before  the 
jury,  and  his  interest  in  withholding  correct  information  in  regard 
to  his  own  transactions,  if  they  were  illegal,  would  render  his  dec- 
larations of  little  value.  The  sureties  upon  this  bond  had  taken 
every  precaution  to  save  themselves  and  the  bank  from  loss.  They 
had  made  timely  inquiry  of  the  officers  of  the  bank  engaged  in  the 
active  management  of  its  affairs,  with  reference  to  a  transaction 
which  might  affect  their  liability  as  sureties  upon  the  cashier's 
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bond.  The  assurances  of  these  oflBcers  that  the  transaction  was  a 
bank  matter,  in  which  the  cashier  was  merely  the  representative 
of  the  bank,  and  that  he  had  done  nothing  whatever  to  subject  him- 
self and  his  sureties  to  any  liability  on  his  bond,  were  statements 
upon  which  these  sureties  clearly  had  a  right  to  rely;  and  they 
offered  this  testimony  for  the  purpose  of  showing  that  they  did  rely 
upon  them,  and  by  reason  thereof  were  lulled  into  inactivity  at  a 
time  when  prompt  action  might  have  averted  loss.  The  judgment 
of  the  circuit  court  must  be  reversed,  and  the  case  remanded,  with 
directions  to  grant  a  new  trial. 


SCHIFPER  et  al.  r.  TRUSTEES  OF  COLUMBIA  COLLEGE  IN  CITX  OF 

NEW  YORK. 

(Circuit  Court,  S.  D.  New  York.    May  7,  189a) 

t  LiABiLnr  OF  Stockhoi,deb—Enforcembkt— Pleading. 

In  an  action  at  law  to  enforce  the  Individual  liability  of  a  stockholder 
In  a  Kansas  corporation,  an  allegation  In  the  answer  that  defendant  "Is 
not,  and  never  was,  a  stockholder"  lu  the  corporation,  Is  surplusage,  as  It 
Is  necessary  to  a  recovery  that  plaintiff  allege  and  prove  defendant's  own- 
ership of  the  stock. 

2.  Samk— Statute  or  LiMiTATfONB— What  Law  Governs. 

The  Kansas  statute  of  limitations  does  not  apply  to  an  action  brought 
In  New  York  to  enforce  the  Individual  liability  of  a  stockholder  in  a 
Kansas  corporation.  i 

This  was  an  action  at  law  by  Abe  Schiffer  and  L  W.  Schiffer,  part- 
ners under  the  name  of  the  Bank  of  Alamosa,  against  the  trustees  of 
Columbia  College  in  the  city  of  New  York,  to  enforce  the  individual 
liability  of  the  defendants  as  stockholders  in  a  Kansas  corporation. 
The  case  was  heard  on  demurrer  to  two  paragraphs  of  the  answer. 

Keatinge,  Halradt  &  Miller,  for  complainants. 
John  McL.  Nash,  for  defendant. 

LACOMBE,  Circuit  Judge.  This  is  an  action  at  law  to  enforce  the 
individual  liability  of  a  stockholder  in  a  corporation  created  under  the 
statutes  of  the  state  of  Kansas.  The  provisions  of  the  constitution 
and  the  laws  of  that  state  creating  such  liability  are  set  forth  in  full  in 
"VNTiitman  v.  Bank,  28  C.  C.  A.  404,  83  Fed.  288,  where  the  court  of  ap- 
peals in  this  circuit  held  that  the  liability  thus  created  was  con- 
tractual, and  could  be  enforced  in  ^is  court  against  a  resident  of  this 
district 

Plaintiffs  demur  to  the  eighth  paragraph  of  the  answer,  which 
avers  in  defense  that  defendant  "is  not,  and  never  was,  a  stockholder 
in  the  Kansas  corporation."  It  is  unnecessary  to  discuss  the  effect 
of  such  nonowner^ip.  The  averment  is  not,  in  any  logical  sense, 
a  defense  to  the  claim  set  forth  in  the  complaint  If  it  be  essential 
to  the  plaintiffs'  recovery  to  show  tliat  defendant  is  or  was  such 
stockholder,  then,  failing  to  aver  and  prove  that  fact,  they  will  fail 
to  make  out  any  claim  at  all.  The  averment  in  the  eighth  paragraph 
is  surplusage,  and  might  have  been  stricken  out  on  motion.     To  di»- 
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CUSS  the  merits  of  the  controversy  upon  a  superfluous  averment 
would  seem  to  be  itself  superfluous;' 

Plaintiffs  demur  to  the  ninth  paragraph  of  the  answer,  which  sets 
np  a  statute  of  limitations  of  the  state  of  Kansas  touching  demands 
against  decedents'  estates.  The  liability  of  the  stockholder  being 
contractual  and  transitory,  the  limitation  of  time  within  which  such 
liability  shall  be  enforced  against  a  person  sued  thereon  is  a  matter  to 
be  determined  by  the  laws  of  the  state  in  which  the  action  is  brought. 

The  demurrer  to  the  ninth  paragraph  is  sustained,  and  plaintil!^s 
given  leave  to  withdraw  the  demurrer  to  the  ei^^th  paragraph  within 
five  days.     If  not  thus  withdrawn,  it  will  be  overruled. 


SHBAHAN  V.  NATIONAL  S.  S.  CO. 

(Clrcnlt  Conrt  of  Appeals,  Second  Circnit    March  10,  1898.) 

No.  87. 

PaniciFAi.  AMD  AesNT— DiBCRARSK  OF  AoEHT— NoncR. 

A  contract  of  employment  aa  agent,  to  sell  on  commlaston,  may  lie  ter- 
minated by  the  principal  at  any  time  without  notice,  in  tbe  alisence  of  an 
express  provision  requiring  it. 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  was  an  action  at  law  by  Patrick  Bheahan  against  the  Na- 
tional Steamship  Company  to  recover  damages  for  breach  of  con- 
tract The  judgment  below  was  for  defendant,  and  plaintiff  sued 
out  this  writ  of  error. 

W.  P.  Bandel,  for  plaintiff  in  error. 

J.  Parker  Kirlin,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  This  is  an  action  to  recover  damages  for  breach 
of  contract.  The  plaintiiT  was  the  sole  witness,  and  the  only  con- 
tract with  defendant  which  his  testimony  tended  to  establish  ^as 
one  made  in  1867,  whereby  defendant  employed  him  as  its  agent 
to  sell  tickets  on  commission,  with  no  limitation  as  to  time  or 
provision  requiring  notice  of  termination.  After  he  had  continued 
in  such  employment  about  nine  years,  defendant  abruptly  termi- 
nated the  contract.  In  the  absence  of  any  provision  requiring  no- 
tice as  a  condition  precedent  to  termination,  or  of  any  clause  fixing 
a  term  of  employment,  defendant  was  entitled  to  dismiss  its  agent 
at  pleasure,  without  thereby  giving  plaintiff  a  cause  of  action  for 
damages  sustained  by  reason  of  such  discharge.  The  judgment  of 
the  circuit  conrt  is  affirmed. 
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BURNHAM  et  al.  T.  NORTH  OHIOAGO  ST.  BY.  OH. 

(Circuit  Ctoort  of  Appeals,  Seventh'  Olicntt    May  18,  1S88.) 

No.  470. 

1.  Writ  of  Error — Copt  tn  Transcript — JuHisDicrrow. 

Where  a  writ  of  error  was  duly  issued  and  filed  by  the  derk  of  the  circuit 
court,  but  no  notation  of  its  filing  made,  and  by  mlstalce  a  copy  was  at- 
tacbed  to  the  transcript  instead  of  the  orlKlnal,  on  production  of  the  origi- 
nal, with  the  citation,  and  aclaiowlcdgmcnt  of  service  thereon,  both  certi- 
Bed  by  the  clerk,  they  may  be  made  or  recognized  as  part  of  the  record,  or 
the  want  of  a  seal  upon  the  copy  may  be  supplied  by  an  impresalon  of 
the  seal  of  the  appellate  court 

&  Same— When  Jurisdiction  Attaches. 

The  Jurisdiction  of  the  court  of  appeals  attaches  upon  the  filing  of  the 
writ  of  error  in  the  office  of  the  clerk  of  the  circuit  court,  and  is  not  de- 
feated by  irregularity  In  the  transcript  or  in  Its  certification. 

8.  Appbai,  and  Error— Transcbipt— Supplying  Omission. 

Where  a  necessary  part  of  the  record  has  been  omitted  from  the  tran- 
script, and  is  subsequently  presented,  duly  certified,  to  the  court  of  appeals, 
it  may  be  made  a  part  of  the  record  by  direct  order,  without  writ  of  cer- 
tiorari. , 

4.  Same— Irrelevant  Papers— PriEcipe. 

Irrelevant  papers  or  proceedings  need  not  be  included  In  the  transcript,  and 
It  Is  proper  for  the  clerk  to  require  of  counsel  for  appellant  or  plalntUI  in 
error  a  praecipe  stating  what  the  transcript  shall  contain,  to  attach  a 
copy  of  such  prsecipe  to  the  transcript,  and  certify  that  the  transcript  Is  full 
and  correct  according  to  the  praecipe. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

John  A.  Rose,  for  plaintiffs  in  error. 
A.  D.  Wheeler,  for  defendant  in  error. 

Before  WOODS  and  SHOWALTEB,  Circuit  Judges,  and  BUNN, 
District  Judge. 

WOODS,  Circuit  Judge.  The  motion  to  dismiss  is  on  the  ground 
that  this  court  is  without  jurisdiction — ^flrst,  because  the  sup- 
potted  writ  of  error  issued  herein  has  never  been  filed  in  the  cir- 
cuit court;  second,  because  no  return  has  been  made  by  the  clerk 
of  the  circuit  court  to  the  supposed  writ  of  error;  third,  because 
the  supposed  writ  of  error  did  not  issue  under  the  seal  of  anj 
court;  fourth,  because  the  clerk  of  the  circuit  court,  to  the  judges 
of  which  the  supposed  writ  was  directed,  has  never  made  return 
to  the  writ  by  returning  with  the  same  to  this  court  an  authen- 
ticated transcript  of  the  record  of  the  cause;  fifth,  because  there 
is  no  authenticated  transcript  of  the  record  of  the  cause  filed  in  this 
court,  and  nothing  which  purports  to  be  such  record  or  a  tran- 
script thereof.  In  support  of  the  motion  is  offered  a  certified  copy 
of  docket  entries,  showing  the  taxation  of  costs  in  the  case,  includ- 
ing the  filing  of  the  petition  for  and  the  issuing,  but  not  inclnd- 
ing  the  filing,  of  the  writ  of  error.  In  answer  to  the  motion  it  is 
satisfactorily  shown  that  a  writ  of  error  in  proper  form  was  duly 
issued  by  the  clerk  of  the  circuit  court  under  the  seal  of  that  court, 
and  that  the  writ,  with  a  copy  thereof  for  the  defendant  in  error, 
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was  returned  to  the  clerk  for  filing,  and  was  by  him  placed  on  file 
in  the  case,  bat  without  any  notation  of  the  filing,  and  remained 
on  file  until  by  mistake  it  was  delivered  to  the  attorney  for  the 
defendant  in  error,  the  copy  intended  for  that  nee  being  attached  to 
the  transcript  and  transmitted  to  this  court.  The  original  writ, 
which  afterwards  was  returned  to  the  clerii,  and  the  citation,  with 
an  acknowledgment  of  service  indorsed  thereon,  both  certified  by  the 
clerk,  the  plaintiffs  in  error  have  produced  here,  and  have  moved  that 
they  be  made  or  recognized  as  a  part  of  the  record;  and  have  also 
moved,  under  section  1005  of  the  Revised  Statutes  of  the  United 
States,  that  the  writ  of  error  sent  up  with  the  transcript  be  sealed 
with  the  seal  of  this  court. 

The  objections  urged  to  the  jurisdiction  of  this  court  are  not  es- 
sentially new,  and  in  none  of  diem  is  there  tenable  ground  for  the 
denial  of  jurisdiction.  Mussina  v.  Cavazos,  6  Wall.  355;  Bedfleld 
V.  Parks,  130  U.  S.  623,  9  Sup.  Ot.  642;  Credit  Co.  v.  Arkansas 
Cent  Ry.  Co.,  128  U.  8.  258,  9  Sup.  Ct  107;  Texas  &  P.  By.  Co.  v. 
Kirk,  111  U.  8.  486,  4  Sup.  Ot  500;  Cotter's  Adm'r  v.  Railroad 
Co.,  22  U.  S.  App.  372,  10  C.  C.  A.  35,  and  61  Fed.  747.  In  Mussina 
V.  CavazoB  the  writ  of  error  had  been  destroyed  before  it  reached 
the  supreme  court,  but,  "taking  a  copy  of  the  writ  found  in  the 
record  to  be  a  true  copy,"  the  court  considered  it  "established  that 
a  writ  of  error  was  issued  and  served,*^  and  denied  the  motion  to 
dismiss  for  want  of  jurisdiction.  The  original  writ  in  this  case 
has  been  produced,  and  is  unobjectionable  in  form  and  substance; 
but,  if  that  writ  were  wanting,  and  there  were  no  proof  of  its  exist-, 
ence  or  of  its  contents  and  form,  the  copy  returned  with  the 
transcript  might  be  regarded  as  the  original,  defective  only  in  the 
lack  of  an  impression  of  the  seal  of  the  court,  and  that  defect,  by 
force  of  section  1005  of  the  Revised  Statutes,  enacted  since  Mussi- 
na V.  Cavazos  was  decided,  may  be  cured  by  an  impression  of  the 
seal  of  this  court,  from  which  theoretically  the  writ  issued. 

The  objection  that  the  transcript  is  not  authenticated  as  a  full 
and  complete  transcript,  but  only  as  "a  true  and  correct  transcript 
from  thqfeng  of  the  mandate"  issued  from  this  court  on  a  formetf 
appeal,  mfm  not  defeat  the  jurisdiction,  which,  as  the  cases  cited 
show,  attached  upon  the  filing  of  the  writ  of  error  in  the  office  of 
the  clerk  of  the  circuit  court  In  Redfield  v.  Parks  there  was  a 
like  objection  to  the  authentication  of  the  transcript,  but,  mqr^ 
than  three  years  having  elapsed  before  the  motion  to  dismiss  was 
entered,  and  the  cause  having  been  submitted  on  printed  briefs 
on  both  sides  on  the  merits,  the  court  gave  leavie  to  the  plaintiff 
in  error  to  sue  out  a  certiorari  to  bring  up  the  papers  omitted  ifrom 
the  transcript.  Jurisdiction  cannot  be  conferred  by  agreement, 
and,  if  a  proper  authentication  had  been  essential  to  jurisdictjoajt 
in  that  case,  it  could  not  have  been  waived  by  filing  briefs  or  oth- 
erwise. In  this  case  the  plaintiffs  in  error  promptly  after  the  fil- 
ing oT  the  transcript  with  the  clerk  of  this  court  obtained  a  cer- 
tiorari, in  obedience  to  which  the  pleadings  in  the  case  were 
properly  certified  and  transmitted,  and,  if  there  is  now  wanting  any- 
thing relevant  to  the  errors  assigned,  it  is  a  single  order,  made,  be- 
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fore  the  first  trial  of  the  cause,  showing  the  "filing  of  a  written 
waiver  of  the  jury  and  a  submission  of  the  case  for  trial  to  the 
court  Of  that  order,  in  connection  with  other  matters  which  are 
clearly  irrelevant  to  the  questions  now  presented,  the  plaintifte  in 
error  have  presented  a  properly  certified  copy,  and  ask  that  by  di- 
rect order  or  by  writ  of  certiorari  it  be  made  a  part  of  the  record. 
The  formal  writ  under  the  circumstances  is  not  necessary,  and  the 
clerk  will  cause  the  order  as  certified  to  be  printed  as  a  part  of 
the  record,  and  will  also  attach  to  the  transcript  the  original  writ 
of  error. 

While  this  disposes  of  the  motion  to  dismiss  and  of  the  counter 
motions  of  the  plaintiffs  in  error,  we  deem  it  proper  here,  besides 
calling  attention  to  the  remarks  of  the  Chief  Justice  in  Bailway 
Co.  v.  Stewart,  95  U.  S.  279,  in  respect  to  what  should  be  contained 
in  a  transcript,  to  say  that  the  words  "all  proceedings  in  the  case," 
as  used  in  the  first  clause  of  rule  14  of  this  court  (21  C.  C.  A.  cxv., 
and  78  Fed.  cxv.),  are  to  be  interpreted  with  reference  to  the  words 
"all  the  papers,  exhibits,  depositions,  and  other  proceedings  which 
are  necessary  to  the  hearing  in  this  court,"  found  in  the  third  clause 
of  the  rhle.  It  is  not  intended  that  irrelevant  papers,  proceedings, 
or  orders  shall  be  certified;  and,  that  the  clerk  may  not  be  left  in 
doubt,  he  may  well  require  of  the  counsel  or  attorney  of  the  ap- 
pellant or  plaintiff  in  error  in  a  cause  a  prsecipe  stating  specifically 
what  the  transcript  shall  contain,  and,  attaching  a  copy  of  the 
praecipe  to  the  transcript,  certify  that  it  is  a  true  and  correct  tran- 
script according  to  the  praecipe.  The  motion  to  dismiss  is  over- 
ruled. 


MISSOURI.  K.  &  T.  RY.  CO.  v.  HATX. 
(ClrcuH  Court  of  Appeals,  Eighth  Circuit    April  18, 1808.) 

No.  1,001. 

-'* 

L  Triaij— DiBBCTioif  or  Verdict.  *  l{i,'- 

Where  the  testimony  would  not  con^>el  every  reasonable  n^j  with  £alr 
and  impartial  judgment,  who  hears  It,  to  come  to  the  same  conclusion  In 
respect  to  a  material  fact  In  issue,  it  is  not  error  to  refuse  to  take  the  case 
from  the  Jury. 

8.  Cahkiers— Action  fob  Injury  to  Live  Stock— Da maobs—Evidkkck. 

Testimony  of  one  accustomed  to  handling  cattle,  that  certain  cattle,  after 
being  in  a  railnwd  collision,  failed  to  gain  properly,  by  reason  of  which  they 
were  damaged  in  value  a  certain  sum  per  head,  Is  admissible  in  an  action 
to  recover  damages  resulting  from  the  collision. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 

John  C.  Gage,  Sauford  B.  Ladd,  Charles  E.  Small,  Mr.  Lane,  and 
Mr.  Hicks,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 
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SANBORN,  Circnit  Judge.  While  the  Missouri,  Kansas  &  Texas 
Railway  Company,  the  plaintiff  in  ertav,  was  transporting  a  train  load 
of  cattle  for  John  J.  Hall,  the  defendant  in  error,  it  ran  an  engine 
into  the  rear  of  the  train,  and,  as  the  defendant  in  error  claims, 
knocked  down  and  killed  some  of  the  cattle,  and  injured  others.  He 
Boed  the  company  for  the  loss  which  he  alleged  that  he  had  sustained 
from  this  collision.  The  case  was  tried  by  a  jury,  which  returned  a 
verdict  against  the  company. 

It  is  assigned  as  error  that  the  court  refused  to  dismiss  the  case  at 
the  close  of  the  evidence  for  the  defendant  in  error,  and  that  it  refused 
to  direct  a  verdict  for  the  company  at  the  close  of  all  the  evidence. 
Bat  the  collision  was  undisputed,  and  the  only  question  was  whether 
any  damage  to  the  cattle  was  caused  thereby,  and,  If  so,  how  much. 
Upon  that  question  the  testimony  was  conflicting.  Borne  of  the  wit-, 
nesses  testified  that  the  collision  tore  off  one  end  of  the  caboose,  and 
knocked  down  all,  or  nearly  all,  of  the  cattle;  that  from  30  to  41  of 
them  were  taken  out  dead  21  miles  beyond  the  place  of  the  accident; 
that  many  of  them  had  ribs  broken  in,  or  horns  torn  off,  or  hips  bn&en 
down;  that  within  three  days  after  the  collision  97  of  them  died,  and 
that  those  that  lived  were  so  injured  that  they  would  not  thrive  or 
take  on  flesh.  On  the  other  hand,  witnesses  testified,  in  effect,  that 
all  this  loss  was  the  result  of  the  poor  and  weak  condition  of  the 
cattle  when  they  were  shipped,  and  that  the  collision  was  so  gentle 
and  trivial  that  it  did  not  injure  them.  The  testimony  to  the  injury 
to  the  cattle  was,  however,  so  positive  and  substantial  that  we  are 
not  satisfied  that  every  reasonable  man  who  heard  it  with  fair  and  im- 
partial judgment  would  be  compelled  to  come  to  the  conclusion  that 
the  cattle  were  not  injured  by  the  collision,  and  in  this  state  of  the 
case  the  court  properly  refused  to  withdraw  the  case  from  the  jury. 
Railway  Co.  v.  Jarvi,  10  U.  S.  App.  439,  451,  3  C,  C.  A.  433,  438,  and 
53  Fed.  65,  70;  Drake  v.  Stewart,  40  U.  8.  App-  173,  178,  22  C.  0.  A. 
104, 107,  and  76  Fed.  140,  143.  For  the  same  reason  there  was  no 
error  in  the  refusal  of  the  court  to  dismiss  the  case  at  the  close  of  the 
evidence  for  the  defendant  in  error,  since  the  testimony  to  the  injury 
to  the  cattle  had  then  been  introduced. 

The  defendant  in  error  testified  that  he  had  been  engaged  in  raising 
and  in  handling  cattle  for  more  than  20  years,  that  he  saw  these 
cattle  on  the  day  of  the  collision  and  frequently  thereafter  for  four 
months,  and  that  those  that  were  not  killed  failed  to  thrive  and  take 
on  flesh,  so  that  they  were  lessened  in  value  five  dollars  a  head  by  the 
collision;  and  the  court  submitted  this  evidence  to  the  jury  under  an 
instruction  that,  before  they  could  allow  any  damages  on  this  ground, 
they  must  be  satisfied  that  the  failure  of  the  cattle  to  thrive  was 
caused  by  the  injuries  they  received  in  the  collision,  and  not  by  their 
jonmey,  and  that  they  should  exercise  a  great  deal  of  care  and  con- 
sideration in  coming  to  their  conclusion  upon  this  part  of  the  case. 
An  objection  to  this  testimony  was  interposed  that  it  was  incompe- 
tent, irrelevant,  and  immaterial ;  that  it  called  for  a  conclusion  of 
the  witness,  and  that  he  was  not  a  competent  witness;  and  it  is  in- 
sisted that  the  court  erred  in  overruling  this  objection,  and  submit- 
ting this  testimony  to  the  jury.     The  contention  cannot  be  sns- 
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tained.  The  qaestionB  it  presents  were  carefuUj  considered  by  this 
court  in  Railway  Co.  t.  Edwards,  49  U.  S.  App.  52,  24  G.  G.  A.  300, 
and  78  Fed.  746,  and  for  the  reasons  stated  in  the  opinion  in  tliat 
case  there  was  no  error  in  the  rating  of  the  court  here. 

A  motion  was  made  to  strike  out  certain  of  the  assignments  of 
error  in  this  case,  t^ut  it  is  annecessary  to  consider  it,  because  we 
liave  arrived  at  the  same  result  upon  the  merits  that  we  should  have 
reached  if  we  had  granted  it.  For  this  reason  the  motion  is  d^iied 
without  a  consideration  of  its  merits.  The  judgment  ^ow  is  af- 
firmed* 


GARDES  V.  UNITED  STATBi* 

GIEAULT    V.    SAME. 

(OlrcDit  Court  of  Appeal*,  Flftb  Clrcolt.    April  tS,  1898.) 

No.  646. 

1  Cbihikal  Procedcrb— iNotcmiBNT — SbtkraIi  Coimrs. 

Where  an  Indictment  conBlats  of  nnmerous  counts,  the  trial  conrt  may,  ta 
the  exercise  of  sound  judicial  discretion,  require  the  government  to  elect 
certain  counts  upon  which  it  will  ask  conviction;  but  where  the  counts  are 
all  for  transactions  connected  together,  or  of  the  same  class,  their  Joinder  Is 
propn:,  under  Rev.  St.  8  1024,  and  the  exercise  of  the  court's  dlscretton  wHl 
not  be  disturbed,  except  In  a  dear  case  of  improvidence  or  abuse, 
a.  Same— Mi'sTRiAii— FoBMBB  Jeoparot. 

Where,  during  the  trial,  a  Juror  becomes  disquallfled,  and  the  conrt  ad- 
judges a  mistrial,  a  plea  of  former  jec^rdy  Is  not  good  on  a  second  trial, 
even  though  all  parties  were  willing  to  proceed  with  11  Jurors. 
9.  Same— Rbadiho  of  iNDioriiEin'. 

Where  defendants  have  been  arraigned,  and  have  waived  reading  of  the 
Indictment,  they  may  not  subsequenUy  complain  If  the  whole  Indictment  is 
not  read  at  the  trial,  but  such  parts  of  it  are  read,  and  such  explanations 
made  of  the  other  parts,  as  may  give  the  jury  the  clearest  oompr^ension 
of  it 
4  6amb— VKBDnTT— Fork. 

Where  the  jury  find  accused  guilty  upon  all  counts  of  an  Indictment,  "Guilty 
as  charged,"  without  specifying  the  counts,  Is  a  proper  form  of  verdict 
S.  Same — Count  to  Sustain. 

Where  the  verdict  Is  sustained  by  one  good  count  in  the  indictment.  It 
must  stand,  even  If  all  the  other  counts  are  tad. 
tt.  Sakb— Ihdictmbnt— Akbndmkht. 

Where,  after  mistrial,  and  before  a  new  trial,  amendments  are  made  to 
purely  formal  parts  of  certain  counts  of  an  Indictment,  and  the  defendants 
are  not  rearralgned,  even  if  the  Irregularity  is  material  It  can  afCect  only  the 
counts  so  amended,  and  the  error  is  cured  by  arrest  of  Judgment  on  such 
counts. 
7.  Bamb— Sbntbnob— Hard  Labor. 

Where  the  statute  under  which  a  prisoner  Is  sentenced  provides  for. im- 
prisonment, but  not  at  bard  labor,  the  words  "at  bard  laboi^'  should  not  be 
Inserted  In  the  sentence,  even  If  hard  labor  is  a  part  of  the  discipline  of  the 
prison  at  which  the  sentence  is  to  be  served. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eaateen 
District  of  Louisiana. 

J.  R  Beckwith,  for  plaintiff  in  error  Gardes. 

Qirault  Farrar  and  A.  D.  Henriques,  for  plaintifl  in  error  Qiraalt. 

J.  Ward  Gnrley,  for  the  United  States. 

1  Bebearlng  denied  May  24,  I8g& 
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Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

McCORMICK,  Circuit  Judge;  Henry  Gardes  was  president,  and 
Walter  W.  Girault  was  cashier,  of  the  American  National  Banl^  of 
New  Orleans,  La.  They  and  Thomas  Hi  Underwood  composed  the 
flrm  of  T.  H.  Underwood  &  Co.,  which  firm  was  a  customer  of  tlie 
bank.  Gardes,  Girault,  and  Underwood  were  indicted  together,  under 
section  6209  of  the  Revised  Statutea  The  first  two  were  charged 
with  embezzling,  abstracting,  and  willfully  misapplying  the  moneys, 
funds,  and  credits  of  the  bank;  and  Thomas  H.  Underwood  was 
charged  with  aiding  and  abetting  them;  and  Walter  W,  Girault  was 
charged  with  making  false  entries  in  the  books  of  the  bank ;  and  Henry 
Gardes  and  Thomas  H.  Underwood,  with  aiding  and  abetting  him  in 
making  the  false  entries.  The  Indictment  contained  186  counts.  It 
charged  40  different  offenses,— 32. distinct  acts  of  embezzlement,  ab- 
straction, and  willful  misapplication,  and  8  separate  false  ^itries. 
Each  one  of  the  32  distinct  acts  of  embezzlement,  abstraction,  and  will- 
ful misapplication  is  charged  three  times;  that  is,  embezdement,  and 
aiding  and  abetting  in  the  embezzlement,  of  a  particular  amount,  uf)on 
a  particular  date,  are  charged  in  one  count ;  the  abstraction,  and  aid- 
ing and  abetting  in  the  abstraction,  of  the  same  amount,  are  charged  in 
another  count;  and  the  willful  misapplication  of,  and  aiding  and  aJbet- 
ting  therein,  are  chained  in  another  count;  so  that  ttie  32  distinct  and 
separate  acts,  each  being  made  the  basis  of  3  counts,  are  the  subject  of 
96  counts  in  the  indictment  Each  of  the  8  separate  false  entries  is 
charged  5  times;  that  is,  five  counts  for  each  entry, — a  count  for  each 
of  the  intents  and  purposes  stated  in  section  5209.  Before  the  case 
was  submitted  to  the  jury  the  district  attorney  dismissed  counts  79. 
80.  81,  88,  89,  90,  91,  92,  93;  and,  after  the  verdict,  judgment  was  ar- 
rested on  counts  4,  7,  10,  13,  16,  19,  22,  25,  28,  31,  34,  37,  40,  43,  46, 
49,  52,  55,  58,  61,  64,  67,  70,  73,  76,  79,  82,  85,  88,  91,  94.  Gardes  and 
Girault  filed  demurrers  to  the  indictment  on  the  ground  that  there  are 
several  distinct  offenses  charged  against  each  defendant  in  the  several 
counts,  not  for  the  same  act  and  transaction,  but  for  different  acts  and 
transactions,  and  crimes  not  of  the  same  dass  of  crimes  or  offenses. 
Gardes,  in  his  demurrer,  presented  a  further  ground, — that  he  was 
charged  in  separate  counts  in  different  caoacities;  that  is,  in  some  he  is 
charged  as  principal,  and  in  other  counts  as  aider  and  abettor.  These 
demurrers  were  overruled,  and  the  case  went  to  trial  March  29,  1897. 
The  trial  continued  until  April  14, 1897,  when  one  of  the  jurors,  I.  W. 
Homan,  became  too  ill  to  sit  on  the  trial,  and  the  case  was  continued 
until  the  nett  day.  On  the  next  day  two  physicians  certified  that  the 
juror  was  permanently  incapacitated,  and  thereupon  a  mistrial  was 
entered.  The  case  was  again  assigned  for  trial  on  the  17th  day  of 
May,  1897.  On  that  day  each  of  the  defendants  filed  a  plea  of  former 
jeopardy.  Demurrers  were  filed  to  these  pleas,  and  tiie  demurrers 
were  sustained,  and  the  pleas  dismissed,  and  a  trial  was  again  com- 
menced May  18, 1897.  It  continued  until  June  12, 1897,  Thomas  H. 
Underwood  was  acquitted.  Henry  Gardes  and  Walter  W.  Girauli 
were  found  guilty  as  charged.     They  bring  this  writ  of  error. 
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The  errors  assigned  are  nnmerons,  bnt,  in  sabstance,  tbey  suggest 
that  the  circuit  court  erred  (1)  in  refusing  the  motion  made  by  the  de- 
fendants to  require  the  government  to  elect  the  counts  in  the  indict- 
ment on  which  the  district  attorney  will  ask  for  conviction;  (2)  in  sus- 
taining the  demurrers  to  the  defendants'  pleas  of  former  jeopardy; 
(3)  in  dispensing  with  the  reading  in  full  of  the  indictment,  and  per- 
mitting, instead  thereof,  the  reading  only  of  certain  counts,  and  a 
statement  by  the  district  attorney  as  to  each  of  the  other  counts;  (4) 
in  admitting  certain  testimony  offered  by  the  government  to  prove  the 
intent  and  purpose  of  the  parties,  and  in  explanation  of  certain  entries 
made  in  the  books  of  the  bank  by  one  of  the  witnesses;  (5)  in  receiving 
from  the  jury  a  general  verdict  to  the  effect  that  they  found  Grardes 
and  Oirault  "guilty  as  charged";  (6)  in  refusing  to  give  certain 
diarges  requested  by  the  defendant  Girault. 

The  section  of  the  statute  under  which  these  indictments  are  pre- 
sented, so  far  as  it  bears  upon  them,  and  it  is  necessary  to  here  quote, 
is  in  these  words: 

"Sec.  5209.  Kvery  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  as- 
sociation, who  embezsiles,  abstracts,  or  willfully  misapplies  any  of  the  monies, 
funds,  or  credits  of  the  association;  •  •  •  or  who  makes  any  false  entry  in 
any  book,  report,  or  statement  of  the  association;  with  Intent,  in  either  case,  to 
injure  or  defraud  the  association  or  any  other  company,  body  politic  or  cor- 
porate, or  any  Individual  person,  or  to  deceive  any  officer  of  the  association,  or 
any  agent  appointed  to  examine  the  affairs  of  such  association;  and  every  per- 
son who  with  like  intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  viola- 
tion of  this  section,  shall  be  deemed  gnillty  of  a  misdemeanor." 

Section  1024  of  the  Revised  Statutes  provides: 

"When  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the  same  class  of  crUnes  or  offenses  which 
may  be  properly  joined,  Instead  of  baving  several  indictments  the  whole  may  be 
Joined  in  one  indictment  in  separate  coants.  And  if  two  or  more  indictments 
are  found  in  such  cases  the  couit  may  order  them  to  be  consolidated." 

It  c&nnot  reasonably  be  questioned  that  the  transactions  made 
the  basis  of  the  indictments  in  this  case  are  connected  together, 
and  are  of  the  same  class  of  crimes  and  offenses.  And,  if  the  con- 
gress of  the  United  States  had  the  power  to  provide  by  statute  as 
section  1024  was  evidently  Intended  to  provide,  it  would  seem  that 
the  language  of  the  statute  is  a  sufiScient  answer  to  any  criticism 
of  these  indictments  on  the  ground  of  misjoinder  of  the  counts,  or 
the  excessive  number  thereof.  Of  the  32  offenses  charged  to  have 
been  committed,  each  is  made  the  subject  of  three  counts,  man- 
ifestly because  the  language  of  the  section  •applicable  to  the  trans- 
action denounced  uses  the  three  terms  "embezzle,  abstract  or  will- 
fully misapplies."  If  it  is  snggesttMi  that  32  different  transactions, 
each  alike  obnoxious  under  this  penal  statute,  should  not  be  ac- 
cumulated upon  the  head  of  the  offender  at  one  time,  it  can  be 
answered  that  the  lawmaking  power  has  taken  a  different  view  on 
iliai  subject.  It  can,  however,  also  be  answered,  both  on  reason 
and  on  authority,  that  it  would  manifestly  be  far  more  oppressive 
to  the  offender  to  torture  him  with  32  consecutive  trials  on  32  sep- 
arate indictments  than  to  combine  them  as  the  statute  permits,  and 
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8Dbject  him  to  only  one  trial.  U.  S.  v.  Sinunons,  96  U.  S.  360;  U. 
8.  v.  Britton,  107  U.  S.  655,  2  Sup.  Ot.  612;  U.  S.  v.  North  way,  120 
U.  &  330,  7  Snp.  Ct  580;  blaassen  v.  U.  8.,  142  U.  S.  UO,  12  Sup. 
Ct  169;  Coffin  v.  U.  S.,  156  U.  S.  432,  15  Sup.  Ct  394;  Id.,  162 
U.  g.  664,  16  Sup.  Ct.  943;  U.  S.  v.  Harper,  33  Fed.  47L  In  the 
case  of  Coffin  t.  U.  S.,  supra,  the  indictm«it  contained  50  counts. 
Mr.  Justice  White,  in  opening  his  admirable  snnunary  and  analysis 
of  these  counts,  remarks  that: 

"The  Indictment  is  prolix  and  redundant,  and  It  is  difficult  to  analyze  It  so  as 
to  make  a  concise  statement  of  Its  contents.  It  contains  flfty  counts,  and  alleges 
ibat  the  Tarlous  offenses  enumerated  In  them  were  committed  on  ttae  different 
dates  between  January  1,  1891,  and  July  26,  1893.  The  counts  embrace  a  num- 
ber of  acts  made  misdemeanors  by  the  statute,  and  the  charges  are  commingled 
In  a  very  indefinite  and  confusing  manner.  All  the  counts,  however,  may  be 
classed  as  follows." 

He  then  proceeds  with  his  classification  and  comments;  but 
neither  in  his  statement  thereof,  nor  in  the  opinion  of  the  court 
delivered  by  him,  is  it  announced  that  the  manner  of  counting  in 
that  indictment  is  not  authorized  by  the  statotej  or  that  the  gov- 
ernment should  have  elected  certain  counts  on  which  it  would  ask 
conviction,  and  enter  a  discontinuance  as  to  the  other  counts. 
The  case  was  reversed  on  the  ground  that  the  trial  court  erred  in 
refusing  certain  requested  charges,  and  in  giving  certain  portions 
of  its  general  charge  to  which  the  defendant  reserved  exceptions. 
The  verdict  in  that  case  was  a  general  verdict  of  "guilty  as  char- 
ged on  all  counts  of  the  indictment."  At  the  time  the  indictment 
was  submitted  to  the  jury  to  which  their  verdict  related,  it  con- 
tained (as  it  did  at  the  time  the  verdict  was  returned)  60  counts, 
as  above  stated.  Afterwards,  and  before  the  writ  of  error  was 
taken  to  the  supreme  court,  the  judgment  was  arrested  on  20  of 
these  counts.  And  on  the  second  trial  of  the  case  only  17  out  of 
the  60  counts  originally  contained  in  the  indictment  were  submitted 
to  the  jury,  and  a  verdict  was  returned  finding  one  of  the  defend- 
ants guilty  on  7  of  the  counts  of  the  indictment;  and  against  him 
judgment  and  sentence  were  pronounced,  and  he  took  his  writ  of 
error  from  that  judgment  to  the  supreme  court.  In  disposing  of 
this  writ  of  error,  Mr.  Justice  White  delivered  the  opinion  of  the 
court.  And  while,  in  his  statement  of  the  case,  he  alludes  to  the 
fact  that  only  17  counts  were  submitted  to  the  jury  on  the  second 
trial,  there  is  no  word  nor  intimation  that  the  manner  and  form  of 
the  counting,  or  the  number  or  counts,  in  the  original  indictment, 
were  not  authorized  by  the  statute.  In  U.  8.  v.  Harper,  supra,  the 
indictment  contained  57  counts,  chai^ng  violations  of  section  5209. 
Judges  Jackson  and  Sage  presided  at  the  trial.  Judge  .Tackson 
(afterwards  Mr.  Justice  Jackson)  delivered  the  charge  to  the  jury, 
and,  in  his  direction  as  to  the  form  of  the  verdict,  said:  "If  your 
verdict  is,  *Guilty  on  all  counts,'  you  will  say,  by  your  foreman, 
'We  find  the  defendant  guilty  as  charged  in  the  indictment'"  It 
is  manifest  to  us,  from  tiie  language  of  section  1024,  that  the  trial 
court  has  discretion  to  require  the  government,  either  before  it  has 
offered  proof,  or  after  it  has  closed  its  proof,  to  elect  certain  counts 
on  which  it  will  ask  conviction,  in  all  cases  where  the  counts  are 
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of  such  character,  and  so  numerous,  that  in  the  judgment  of  the 
court  the  submitting  of  proof  on  each,  and  the  submitting  of  issues 
to  the  jury  on  each,  would  or  might  lead  to  confusion,  or  ondnly 
embarrass  the  accused  in  making  his  defense.  And  this  discre- 
tion is  doubtless  a  judicial  discretion,  and  the  subject  of  review 
in  proper  cases.  The  trial  judge  gets  nearer  to  the  case  than 
judges  of  the  appellate  court  can  get.  He  is  especially  in  a  better 
position  to  judge  of  the  sound  exercise  of  this  discretion  than  the 
appellate  court  can  ordinarily  reach.  Therefore  his  exercise  of  this 
discretion  should  not  be  disturbed  in  cases  where  it  is  not  clear 
that  it  was  improvidently  exercised.  And  while  in  this  case  it 
would  have  been  as  well,  and  might  have  been  better,  to  have  ex- 
ercised a  discretion  in  favor  of  the  defendants'  motion  and  have 
required  the  government  to  elect  the  limited  number  of  counts  on 
which  the  district  attorney  would  ask  the  jury  for  a  conviction, 
and  withdraw  the  other  counts  from  the  consideration  of  the  jury, 
either  before  the  proof  was  entered  upon,  or  after  the  government 
had  closed  its  proof,  we  do  not  feel  authorized  by  anything  ap- 
pearing in  the  record  to  hold  that  the  judge's  exercise  of  this  dis- 
cretion in  this  case  was  so  Tar  erroneous  as  to  require  the  revers- 
ing of  the  judgment  on  that  ground. 

Was  there  error  in  sustaining  the  demurrer  to  the  defendants' 
pleas  of  former  jeopardy?  The  learning  and  genius  of  the  coun- 
sel lOf  plaintiffs  in  error  addressed  itself  to  this  question  with  great 
force.  .In  one  of  the  bills  of  exceptions  allowed  by  the  trial  judge, 
bearing  ftpon  this  question,  he  makes  this  statement,  as  a  part  of 
the. bill: 

■:.'.*Withi9ef;ard  to  the  plea  of  former  Jeopaiily,.  I  state  tbat  tibe  discbarse  of 
tb^  lory  pn  the  first  trial,  on  April  15, 1897,  was  a  matter  of  Imperative  necessity, 
elonrlj'  pntt  manifestly  appearing  at  the  time,  and  confirmed  by  the  death  of  the 
Juror 'Hoihan  on  Friday,  April  17, 1807.  I  endeavored  In  every  way  to  have  the 
first  trial  go  on.  Notwithstanding  the  certificate  of  Drs.  Holt  and  Martin, 
of  date  ApwII  14,  1807,  and  hereto  annexed,  and  made  part  of  tb<8  bin  of  ex< 
ceptiona,  I  did  not  discharge  the  Jury  on  that  day,  In  the  hope  that  the  juror 
Homan  might  recover.  On  that  day  he  was  carried  to  his  home,  bnt  Instnxrted 
b.**  me,  through  the  marshal,  that  he  was  not  discharged,  and  must  hold  no  com- 
ninnicatlon  with  any  one  concerning  the  case.  The  other  eleven  Jurors  were 
beld  confined.  On  the  foUovv-ing  day,  April  16, '  1897,  Bra.  Holt  and  Martin 
made  t:he,  statement  contained  in  their  certificate  of  that  date,  whlcb  is  hereto 
aiuie;Ked,  and  made  part  of  tliis  bill  of  exceptions.  Both  certificates  I  read  in 
opeii  codrt  prior  to  the  discharge  of  the  jury.  In  the  presence  of  the  defendants 
and- their  counsel,  and  stated  that  It  was  evident  the  trial  could  not  go  on.  At 
uo  time  did  the  defendants,  oc  any  of  them,  or  any  of  their  counsel,  ask  to  in* 
tertjogate  the  doctors,  or  either  of  them,  or  ask  that  they  appear  and  malie  tbeir 
statements  orally  In  court.  The  stat«>ment  made  In  defendants'  pleas,  that  I 
took  a  recess  on  April  14,  1897,  to  enable  the  defendants  to  consider  the  propo- 
sition of  tlie  United  States  to  proceed  with  the  trial  with  eleven  persons,  is  iin- 
warrantnd.  I  ordered  a  recess  xvitbout  assigning  any  reason  therefor;  the  main 
reason  lieing  to  satisfy  myself  whether,  even  by  consent,  the  trial  could  proceed 
witli  only  eleven  jurors.  On  the  reconvening  of  the  court  on  April  14,  1897, 
after  recess,  the  defendants  were  silent  as  to  any  acceptance  of  the  proposition 
of  the  United  States  attorney;  and  It  was  not  until  the  next  day,  April  16,  1897, 
after  I  bad  stated  tbat  I  bad  examined  the  qaeetlon  fully,  and  was  satisfied  tbat 
the  trial  could  not  legally  be  had  with  eleven  Jurors  even  by  consent  of  parties, 
that  the  defendants  stated  tbat  they  bad  agreed  to  the  offer  of  the  United  States 
attorney  to  proceed  with  eleven  jurore,  and  that  they  would  waive  all  irregu- 
larities,'etc.    It  was  dear  to  me,  after  a  full  review  of  the 'Cases,  tliat,  mider 
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any  view  of  the  matter,  there  cooM  be  no  dqmrtare  from  the  regular  course 
et  criminal  procedure  without  consent  of  the  court,  which  I  did  not  glTC.  1  cer- 
tify that  neither  of  the  defendants  objected  to  the  disdiarge  of  the  Jury,  nor  did 
they,  or  either  of  them,  ask  for  or  reserve  any  bill  of  exceptions  to  the  dis- 
charge." 

As  the  plea  was  disposed  of  on  demarrer,  the  facts  in  the  case 
as  10  the  proceedings  on  the  alleged  former  trial  must  be  taken  as 
stated  in  the  plea.  It  therein  appears  that  the  jnror  "I,  W.  Homan 
was  ill  (affected  by  bodily  sickness  and  ill  health),  and  thereby 
nnfitted  to  perform  his  duty  as  one  of  the  jurors  of  said  jury  at 
that  day's  session  of  said  court,  to  wit,  the  session  of  the  said  12th 
day  of  April,  1897";  that  Homan  attempted  to  perform  his  duties 
with  the  jury  on  the  following  day,  the  13th  of  April,  1897,  and  that 
on  the  next  succeeding  day,  April  14,  1897,  the  presiding  judge  an- 
nounced to  the  defendants  that  he  had  information  that  the  jnror 
I  W.  Homan  would  be  unable  to  attend  the  trial  on  that  day. 
The  proposition  of  the  district  attorney  to  proceed  with  only  11 
jurors,  and  the  insistence  of  the  def^idants  that  they  fully  accept- 
ed that  proposition,  show  that  all  the  parties  clearly  understood 
that  the  juror  was  totally  and  permanently  disabled  from  further 
bearing  his  part  in  the  trial,  and  that  he  was  already  discharged 
from  the  jury,  by  the  condition  of  his  health.  We  are  of  the  opin- 
ion that,  notwithstanding  the  urgent  willingness  of  the  defendants 
to  proceed  with  the  trial  with  only  11  jurors,  the  trial  judge,  in 
the  exercise  of  the  sound  discretion  necessarily  vested  in  him.  did 
not  err  in  discharging  the  other  jurors,  and  adjudging  a  miirtrial 
in  the  case.  The  reasons  and  additional  facts  set  forth  by  the 
jndge  in  the  bill  of  exceptions,  as  above  quoted,  only  strengthen 
the  case  by  removing  all  grounds  for  argument  on  the  subject 
We  think  the  settled  practice  in  this  country  supports  the  action 
of  the  trial  judge  in  this  matter.  Simmons  v.  TJ.  S,,  142  V.  S.  148, 12 
Sup.  Ot  171;  Logan  v.  U.  S,,  144  U.  S.  297, 12  Sup.  Ct.  617. 

In  regard  to  dispensing  with  the  reading  in  full  of  the  indict- 
ment, the  bill  of  exceptions  bearing  upon  that  matter  shows  that, 
when  the  proper  time  arrived  to  present  the  indictment  to  the 
jary  (the  counsel  for  the  government  addressing  himself  to  the 
conrt  thereon),  the  following  proceedings  were  had : 

"Mr.  Gurley:  Now,  if  your  honor  please,  1  desire  to  state  to  the  conrt  that, 
iDftead  of  reading  the  entire  Indictment,  every  purpose  will  be  answered.  In 
my  opinion,  by  reafllng  certain  of  the  counts  of  the  Indictment.  The  Indictment 
consists  of  one  hmidied  and  thirty-six  counts,  one  of  which  has  been  nolle 
pnsetltiJed;  and  eadi  count  charges  embetstdement,  abstraction  or  misapplication, 
and  false  entries.  The  defendants  are  charged  with  having  embezzled,  ab- 
rtracted,  and  misapplied,  In  each  Instance,  the  same  thing;  that  Is  to  say,  If 
It  is  a  certain  amount  en  a  certain  day.  they  are  charged  In  separate  counts,— 
In  the  one  with  having  emlirazled,  in  the  other  with  having  abstracted,  and  in 
the  other  with  having  misapplied  that  pnvtlcular  fvmd  at  that  particular  time. 
And  therefore  the  reading  of  one  of  this  oliaracter  of  counts  will  answer,  in  the 
opinion  of  the  government,  instead  of  reading  each  count  Just  like  It,  which  dif- 
fers only  In  the  amount  and  date;  that  explanation  being  made  as  the  reading 
(!Des.  Then,  when  It  comes  to  the  false  entries,  eadi  false  entry  Is  charged  in 
a  mimber  of  dlflferent  ways,— first,  to  deceive  one  officer,  then  to  deceive  another, 
for  Instance.  Therefore  the  reading  of  one  count  concerning  a  false  entry,  and 
the  explanation  of  what  the  difference  Is  in  the  other  counts,  is.  In  the  opinion 
of  the  government,  sutOcIent;  and  1  shall  pursue  that  course,  therefore,  with 
87  F.— 12 
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your  honor's  permission.  The  court  allows  the  snggeatioii  of  the  district  at- 
torney. Mr.  Bouse:  On  behalf  of  Thomas  H.  Underwood,  I  desire  to  say  that 
I  cannot  conceive  of  the  possibility  of  the  Jury  trying  the  issue  under  an  Indict- 
ment which  Is  not  read  to  them.  I  therefore  except  to  the  ruling  of  the  court 
permitting  the  district  attorney  to  read  less  than  the  whole  indictment.  The 
court  rules  as  follows:  As  I  understand  it,  the  district  attorney  proposes  to  read 
the  indictment  in  the  manner  which  he  has  indicated.  As  I  understand  it,  the 
defense  objects,  and  Insists  that  the  whole  indictment  should  be  read.  The  de- 
fendants in  a  criminal  cuse  are  entitled  to  I^now  the  nature  of  the  accusation 
against  them,  and  to  have  the  indictment  read  to  them.  This  right  they  can 
claim  at  a  certain  stage  of  the  proceedings,  namely,  the  arraignment.  In  this 
case  the  defendants  hare  been  arraigned,  and  have  waived  the  reading  of  the 
Indictment  Therefore  they  are  charged  with  the  full  knowledge  of  what  the 
indictment  contains.  In  the  opinion  of  the  court,— the  puri>ose  for  wlilcb  the 
Indictment  would  be  read  now  being  to  Inform  the  jury  as  to  what  the  nature 
of  the  accusation  is,— the  court  Is  satisfied  the  jury  will  have  a  much  better  and 
cl<-arer  understanding  of  the  contents  of  this  Indictment  if  the  course  proposed 
to  be  followed  by  the  district  attorney  is  followed.  The  court  repeats  that  it 
is  satisfied  that  that  course  will  result  better,  and  more  clearly  inform  the  jury 
of  the  nature  of  this  charge,  than  would  the  reading  of  this  long  Indictment; 
consuming  a  considerable  time,  without  a  good  result,  in  the  opinion  of  the  court 
The  court  states  that,  if  the  defendants  desire  this  indictment  read  in  full,  the 
right  to  do  BO  is  reserved  and  given  to  the  defendants;  and  this  indictment  may 
be  read,  either  by  the  defendants  or  through  counsel,  or  any  other  course  they 
may  select." 

Therenpon  counts  1,  2,  and  3  were  read  in  fall  to  the  jnrj,  when 
the  coanael  for  the  gOTernment,  Mr.  Qurley,  said: 

"I-  now  explain  to  your  honor  and  the  jury  that  the  three  counts  which  have 
Just  been  read  In  full  are  each  in  regard  to  the  charge  of  the  $4>,000  check  paid  to 
Mr.  Henry  Gardes  and  others  on  May  7,  1894." 

And,  continuing,  he  remarked: 

"I  now  further  explain  to  your  honor  and  the  jury  that  counts  4,  S.  and  6  are 
exactly  like  counts  1,  2,  and  3,  respectively,  except  that  the  date  in  those  counts 
is  Bfay  29,  1894,  and  the  sum  is  $5,000.  I  further  explain  to  your  honor  and 
the  Jury  that  counts  7,  8,  and  9  are  exactly  like  the  first  three  counts,  respectlve- 
^,  except  that  the  date  in  those  counts  Is  June  4,  1884,  and  the  sum  la  $5,000." 

And  thus  he  proceeded  through  all  of  the  sets  of  counts, — three 
on  each  transaction, — through  and  to  the  ninety-sixth  count; 
showing  the  date  of  the  transaction,  and  the  amount  on  which  each 
separate  set  of  three  counts  of  tliis  part  of  the  indictment  was 
based.    Still  proceeding,  he  said: 

"I  further  explain  to  the  coiu-t  and  the  jury  that  with  count  96  the  charges 
relative  to  embezzlement,  abstraction,  and  misapplication  end,  and  that  with 
count  97  liegins  the  charge  relative  to  false  entries.  Each  false  entry  is  alleged 
In  five  counts." 

Counts  97,  98,  99,  100,  and  101  were  then  read  in  full  to  the  jury, 
when  the  counsel  for  the  government,  addressing  the  court,  said: 

"I  now  explain  to  your  honor  and  the  Jury  that  the  difference  in  each  one  of 
these  counts  is  as  follows:  Each  charges,  as  I  have  explained,  and  as  you  have 
heard  read,  the  making  of  these  particular  false  entries  on  that  particular  day. 
The  first  of  those  counts,  namely,  count  97,  charges  that  this  act  was  done  to 
deceive  the  ofilcers  of  the  said  banking  association,  and  to  deceive  any  agent 
then  appointed,  or  who  might  thereafter  be  appointed,  to  examine  the  affairs  ot 
said  banking  association,  and  with  tlie  Intent  to  injure  and  defraud  said  banking 
association  and  other  companies,  bodies  politic  and  corporate,  and  the  Individual 
persons  then  doing,,  or  who  milgbt  thereafter  do,  business  with  the  said  banking 
association.  The  next  count  namely,  98,  charges  that  it  was  done  to  deceive 
any  agent  who  might  be  thereafter  appointed  by  the  comptroller  of  the  curreacy 
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to  examine  tbe  affairs  of  said  bankbiK  association,  the  name  of  said  agent 
being  to  the  grand  jurors  unknown.  The  next  count,  namely,  99,  charges  that 
thl*!  act  was  done  to  injure  and  defraud  the  said  association,  and  certain  persons 
to  the  grand  jurors  unknown.  The  iKXt  count,  100,  charges  that  the  act  was 
done  to  deed  re  any  agent  appointed  to  examine  the  affairs  of  said  tnnklng 
assDciatk>n.  The  next  count,  vte.  101,  charges  that  Mr.  W.  W.  Glrault  did 
make,  and  caused  to  be  made,  instead  of  charging  that  Mr.  Glrault  did  it  alone, 
and  Mr.  Gardes  and  Mr.  Underwood  aided  and  abetted.  It  char^'cs  that  Mr. 
Glrault  did  make,  and  caused  to  be  made,  by  one  Arthur  Christy,  then  and 
there  a  clerk  of  said  banking  association,  in  a  certain  book,  and  so  forth;  that 
Mr.  H.  Gardes  and  Mr.  Thomas  H.  Underwood  aided  and  abetted  in  that; 
and  that  these  acts  were  done,  as  charged  in  the  first  count,  namely,  97,  to 
deceive  the  officers  of  said  banking  association,  and  to  deceive  any  agent  ap- 
pointed, or  who  might  thereafter  be  appointed,  to  examine  the  affairs  of  said 
banking  association,  and  with  intent  of  injury,  and  to  defraud  any  bodies  politic 
and  corporate,  and  Individual  persons,  then  doing,  or  who  might  thereafter  do, 
business  witb  the  .said  banking  association.  I  now  explain  to  your  honor  and 
the  jury  that  counts  102,  103,  104,  and  105  arc  exacOy  Uke  counts  97,  98,  99. 
and  100,  which  were,  respectively.  Just  read  to  the  jury,  with  the  exception  that 
the  date  la  September  20,  1895,  the  sum  $17,800,  and  the  entry  is  charged  to 
have  beoi  made  on  page  496  of  note  clerk's  blotter  No.  8,  to  the  credit  of  Thos. 
a  Underwood  &  C!o.,  N.  Y„  $17,800." 

This  coarse,  with  differing  details,  bnt  exhaustive  in  its  analysis 
of  the  different  counts,  was  continued  through  all  the  sets  of  five 
counts  on  the  different  charges  of  false  entry.  And,  thongh  there 
is  mnch  more  bearing  on  Uie  same  subject  this  will,  we  think, 
clearly  show  to  any  one  versed  in  snch  proceedings  exactly  what 
was  done  in  lieu  of  the  reading  in  fall  of  the  indictment  to  the 
jury.  The  consolidated  indictment  covers  607  pages  of  the  print- 
ed record.  To  have  read  it  in  full  would  probably  have  consumed 
the  session  hours  of  four  days  of  the  term.  Except  as  to  the  dates 
and  amoants,  which  in  each  case,  with  reference  to  each  count, 
were  carefully  and  accurately  stated  to  the  jury,  the  language  of 
the  counts  not  read  is  identical  with  the  language  of  those  counts 
that  were  read, — technical  to  a  high  decree,  and  difficult  for  the 
trained  practitioner  to  detect,  from  the  reading  by  an  ordinary 
reader,  any  difference  between  the  one  and  the  other  of  the  counts, 
if  they  had  been  successively  read,  from  No.  1  to  No.  136.  It  is 
manifest  to  the  mind  of  any  one  at  all  conversant  with  such  pro- 
ceedings that  the  manner  pursued  by  the  court,  or  permitted  by 
the  court,  was,  beyond  measure,  the  best  suited  to  carry  to  the 
minds  of  the  jury  an  accurate  knowledge  of  the  gravamen  of  the 
charge  in  each  count  of  the  indictment.  It  is  shown  by  ttie  bill 
of  exceptions  that  the  defendants  had  been  duly  arraigned;  that 
on  their  arraignment  they  had  waived  the  reading  of  the  indict- 
ment Each  of  the  plaintiffs  in  error,  in  his  plea  of  former  jeop- 
ardy, duly  verified  by  his  own  oath,  recites  that  he,  in  his  own 
proper  person,  "comes  into  court  here,  and,  having  heard  the  said 
indictment  read,"  etc.  So  it  clearly  appears,  as  we  reasonably 
would  have  known  the  fact  to  have  been,  that  the  defendants  were 
tally  advised  as  to  the  contents  of  the  charges  preferred  against 
them  by  the  grand  jury.  If  the  course  taken  was  not  regular,  it 
was  certainly  one  that  did  the  defendants  no  legal  harm.  As  it 
was  difficult  to  give  the  jury  a  clear  idea  of  the  different  charges, 
it  may  have  tended  to  dispel  the  doubt  and  confusion  that  would 
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have  settled  on  the  minds  of  laymen  during  the  protracted  and 
weary  reading  of  the  great  volume  of  technical  verbiage  in  which 
the  charges  were  imbedded,  and  thus,  to  a  degree,  at  least,  have 
prevented  the  generation  of  that  generally  miscalled  "reasonable 
doubt,"  which  is  the  "last  ditch"  in  which  the  guilty  so  often  snc- 
ceed  in  eluding  the  sword  of  justice.  But  this  did  the  defendants 
no  legal  injury.  They  were  clothed  with  the  presumption  of  inno- 
cence. This  presumption  given  to  the  jury  as  evidence  was  sufQ- 
cient  of  itself  to  secure  the  defendants'  acquittal,  unless  the  gov- 
ernment, by  competent  proof,  established  their  guilt  beyond  a  rea- 
sonable doubt.  The  government  should  therefore  have  been  al- 
lowed, and  should  be  encouraged,  to  use  all  proper  means  to  free 
the  minds  of  the  jury  from  the  confusion  which  the  reiterated  lan- 
guage of  many  similar  indictments  consolidated  for  trial,  or  very 
numerous  counts  in  one  indictment,  is  calculated  to  produce.  In 
Agnew  V.  U.  S.,  165  U.  S.  36,  17  Sup.  Ct  235,  the  chief  justice,  in 
discussing  the  question  of  irregularities  presented  in  that  case,  aft- 
er remarking  thereon,  and  referring  to  authority  in  support  of  what 
he  first  advanced,  added,  "Another  general  rule  is  that  for  such 
irregularities  as  do  not  prejudice  the  defendant  he  has  no  cause 
at  complaint,  and  can  ts±e  no  exception;"  to  support  which  the 
chief  justice  cites  U.  S.  v.  Richardson,  28  Fed.  61;  U.  S.  v.  Reed. 
2  Blatchf.  435,  456,  Fed.  Cas.  No.  16.134;  U.  S.  v.  Tallman.  10 
Blatchf.  21,  28,  Fed.  Cas.  No.  16,429;  State  v.  Mellor,  13  R.  I.  666; 
Cox  V.  People,  80  N.  Y.  500;  People  v.  Petrea,  92  N.  Y.  128. 

In  reference  to  admitting  certain  testimony  offered  by  the  gov- 
ernment to  prove  the  intent  and  purpose  of  the  parties,  and  in  ex- 
planation of  certain  entries  made  in  the  books  of  the  bank  by  the 
witness  who  was  called  to  explain  the  same,  we  are  satisfied  from 
our  inspection  of  the  record  that  the  trial  judge  did  not  err  in 
overruling  the  objections  made  to  the  introduction  of  this  tes- 
timony. It  certainly  is  common  knowledge  that  private  entries 
made  on  the  different  folios  of  a  system  of  books  as  extensive  and 
complicated  as  the  records  of  the  transactions  of  a  national  banking 
association  with  a  large  capital  must  necessarily  require  that,  for 
the  proper  understanding  of  the  entries,  the  average  juror  is  de- 
pendent upon  the  testimony  of  a  witness  conversant  with  that 
species  of  writing.  Not  only  the  average  juror  is  dependent  upon 
this  testimony,  but  the  most  enlightened  of  the  judges  are  thus 
dependent.  And  certainly  one  shown  to  have  been  employed  and 
engaged  in  the  making  of  the  particular  entries  that  were  in  con- 
troversy, and  who  made  those  about  which  he  was  examined,  is 
at  least  a  competent  witness  to  testify  on  that  subject,  even  though 
he  may  be  not  the  best  expert  in  existence.  The  testimony  offered 
to  show  the  intent  and  purpose  of  the  parties  was  calculated,  in 
connection  with  the  other  proof  in  the  case,  to  aid  the  minds  of  the 
jurors  in  arriving  at  the  truth.  It  was  carefully  limited  strictly  to 
the  purpose  to  which  it  was  applicable,  and  for  which  it  was  ad- 
mitted. The  jury  were  fully  cautioned  and  charged,  by  appropri- 
ate instructions,  repeated  from  time  to  time  as  occasion,  during  the 
tedious  progress  of  the  trial,  seemed  to  require,  as  to  the  limits 
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of  the  application  of  this  proof.  The  limitation  of  the  use  to  be 
made  of  this  proof  was  kept  constantly  before  the  jury,  and  car- 
ried forward  into  the  conrt's  final  charge.  It  is  clear  to  ua  that 
there  was  no  error  in  the  admission  of  tiiis  testimony. 
In  reference  to  the  general  verdict,  its  exact  language  is: 
"We,  the  Jury  in  the  case  of  tbe  United  States  vs.  Walter  W.  Girault,  Henry 
Gardes,  and  Tbomas  H.  Underwood,  find  the  following  verdict:  W.  W.  Girault, 
guilty  as  charged;  Henry  Gardes,  guilty  as  charged;  Thomas  H.  Underwood, 
not  gDllty.  Cbas.  H.  Bailey,  Foreman. 

"New  Orleans,  June  12tl»,  '97." 

We  have  seen,  in  U.  B.  t.  Harper,  supra,  that  Judge  Jackson  in- 
strocted  the  jury  in  that  case  that,  if  they  were  satisfied  that  the 
defendant  was  gailty  on  all  of  the  counts  in  the  indictment,  they 
dionld  return  their  verdict,  "We  find  the  defendant  guilty  as  char- 
ged in  the  indictment."  The  verdict  in  this  case  is  not  literally 
in  that  form,  but  it  is  substantially  such  a  verdict  as  Judge  Jack- 
son directed  the  jury  to  find  in  case  the  guilt  of  the  defendant  on 
each  connt  was,  in  their  judgment,  established.  The  verdict  in 
this  case  has  direct  relation  to  the  charges  in  the  indictment  which 
the  jury  were  impaneled  and  sworn  to  examine  into,  and  a  true 
verdict  render  thereon.  It  would  seem  that  if  the  proof  did  in 
fact  establish  the  guilt  of  the  defendant  on  each  of  the  counts  in 
the  indictment,  and  the  jury's  purpose  was  to  so  find,  that  purpose 
can  be  as  clearly  shown  by  a  general  verdict,  as  by  a  particular  ver- 
dict OD  each  count,  the  sum  of  which  would  amount  to  a  verdict 
of  guilty  on  each  and  every  of  the  counts.  So  that  the  objection, 
if  that  was  all  there  was  to  it,  would  be  a  dispute  about  words. 
It,  however,  appears  from  the  language  of  the  assignments  which 
we  have  sammed  up  in  this  suggestion  of  error  that  the  defendants 
thereby  intended  to  attack  the  validity  of  all  of  the  counts  in  the 
indictment,  and  of  each  count  separately,  and  of  the  several  as- 
sociated groups  of  the  different  counts.  Without  being  led  by  this 
Boggestion  into  a  detailed  analysis  of  the  different  counts,  it  is 
sufficient  to  observe  that,  of  the  counts  remaining  after  the  action 
of  the  court  below  on  the  motion  in  arrest  of  judgment,  there  is  at 
least  one  count  on  each  transaction  aought  to  be  charged  a»  an 
offense  which  does  charge  the  offense  in  apt  and  adequate  lan- 
guage. And  when  we  consider  that  the  sentence  against  the  de- 
fen&nts  on  each  of  the  counts  left  standing  in  the  indictment  con- 
danned  them  to  a  period  of  imprisonment  on  each  for  the  same 
length  of  time,  namely,  eight  years,  and  provided  that  the  sen- 
tences sboald  ran  concurrently,  making  the  sentence  practically 
equivalent  to  a  sentence  on  one  count  for  the  period  named,  it  is 
manifest  that  the  objection  to  the  verdict  cannot  be  sustained  on 
the  ground  of  its  supposed  relation  to  any  count  in  the  indictment 
that  should  be  held  to  be  bad.  There  being  in  the  indictment 
coonts  of  each  class  that  are  good,  the  verdict,  and  the  sentence 
thereon,  relate  to  these  good  counts,  without  regard  to  the  number 
thereof.  And  the  fact,  if  it  be  a  fact  (&b  to  which  we  express  no 
'  pinion),  that  among  the  counts  as  to  which  the  circuit  court  over- 
ruled the  motion  in  arrest  of  judgment  there  are  some  that  should 
be  held  to  be  bad,  does  not  vitiate  the  verdict,  or  the  sentence 
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thereon.  Claassen  v.  U.  S.,  142  TJ.  a  140,  12  Sup.  Ct  169.  In  the 
case  just  cited  Mr.  Justice  Gray  says: 

"In  crbntiinl  cases,  the  general  rule,  as  stated  by  Lord  Mansfield  before  the 
'Declaration  of  Independence,  Is  that,  if  there  is  any  one  count  to  soi^xHrt  the 
verdict.  It  shall  stand  good,  notwithstanding  all  the  rest  are  bed." 

As  to  the  refusal  by  the  circuit  court  of  certain  charges  request- 
ed by  the  defendant  Girault,  we  do  not  deem  it  necessary  to  quote 
the  language  of  these  charges.  So  far  as  they  were  proper  to  have 
been  given,  they  were  fully  embraced  in  the  gena*al  charge,  and  in 
other  special  charges  which  were  given  by  the  trial  judge  to  the 
jury,  as  shown  in  his  memorandum  made  a  part  of  the  defendants' 
bill  of  exceptions  No.  6. 

We  do  not  overlook  the  fact  that  the  defendants,  in  their  motion 
in  arrest  of  judgment,  rely  strongly  on  the  ground: 

"That  after  the  unlawful  discharge  of  the  said  first  Jury  impaneled  In  this 
cause,  and  before  the  unlawful  impaneling  of  the  second  Jury  herein,  rendering  the 
verdict  herein,  at  the  instance  of,  or  provoked  by,  the  attorney  representing 
the  United  States,  the  grand  Jury  of  this  com-t,  on  its  oath,  made  and  presented 
to  the  court  certain  amendmentB  of  and  to  the  Indictment  herein,  whereby  the 
same  was.  In  some  manner  deemed  by  the  United  States  attorney  and  said 
grand  jury  material,  changed  and  amended  in  a  material  manner  and  In 
material  averments;  yet  the  said  defen^nt  was  In  no  manner  advised  of  said 
change  in  the  indictment,  nor  called  on  or  permitted  to  be  newly  arraigned  under 
said  newly-constitnted  and  amended  Indictment,  or  to  plead  thereto;  but,  on  the 
coutniry,  the  government  kept  said  change  in  said  indictment  in  all  things 
clandestine,  and  never  notified  this  defendant  of  said  amendments  and  change 
of  and  in  said  Indictment;  and,  as  appears  by  the  record  herein,  said  Indictment, 
as  80  amended,  stands  without  any  lawful  issue  thereon,  or  any  arraignment 
of  this  defendant  under  Baid  indictment  as  so  amended;  It  appearing  from  the 
re<'ord  therein  that  there  was  and  Is  no  plea  of  this  defendant  to  said  amended 
indictment,  and  that  no  opportunity  to  so  plead  thereto  was  ey&e  given  to 
this  defendant,  as  in  Justice  and  law  should  have  been  done." 

It  appears  from  the  record  that  on  April  24,  1897,  the  grand  jary 
came — 

"Into  open  court,  and  upon  their  oath,  with  leave  of  court,  presented  the  follow- 
ing amendments  to  the  indictment  presented  herein  against  Walter  W.  Olrault, 
Henry  Gardes,  and  Thomas  U.  Underwood  on  the  11th  day  of  March,  1897, 
and  filed  In  this  court  upon  that  date,  viz.:  At  the  commencement  of  cotmts 
4,  7,  10,  13,  16,  19,  22,  25,  28,  31,  34,  37.  40,  43,  46,  49,  62,  55,  58.  61,  61,  67,  70, 
73,  76,  79,  82,  85,  88,  91,  and  94,  and  Just  before  the  word  "present'  Insert  the 
words,  'And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  further*;  the 
same  having  been  Inadvertently  omitted  from  said  respective  counts  in  said 
indictment," 

On  the  17th  of  May,  thereafter,  the  defendants  presented  their 
plea  of  former  jeopardy,  to  which  we  have  before  alluded,  which 
plea  by  each  says  that  he — 

"In  his  own  proper  person  comes  into  court  here,  having  heard  tiie  said  indict- 
ment read,  and  now  and  at  all  times  protesting  that  he  is  not  guilty  of  the 
premises  ciiarged  in  said  Indictment,  or  charged  in  any  ooont  or  counts  contained 
in  said  Indictment,  salth,"  etc. 

Prom  the  judgment  of  the  court  on  the  defendants'  motion  in 
arrest  of  judgment  we  excerpt  the  following: 

"Whereupon,  and  on  due  consideration  thereof.  It  is  ordered  by  the  court  that 
the  said  motions  In  arrest  of  Judgment  be  sustahied  as  to  all  the  counts  In 
the  Indictment  amended  by  the  grand  Jury  on  April  24,  1887,  sold  counts  being 
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nmnbered  [as  above  gtven],  and  tbat  the  said  motions  in  arrest  of  Judgment  be 
orerruled  !n  all  other  respects." 

The  amendments  made  or  attempted  to  be  made  to  the  certain 
counts  in  the  indictment  did  not  affect  the  body  of  either  of  each 
specified  count.  It  made  no  change  whatever  in  the  charging 
words.  The  changes  made  or  attempted  to  be  made  were  in  what 
is  properly  called  the  "caption"  of  the  indictment  or  coont;  for 
in  this  sense,  as  in  many  others,  each  count  is  a  separate  indict- 
ment If  the  defendants  are  not  estopped,  by  their  admission  in 
their  plea  of  former  jeopardy,  as  above  quoted,  from  thereafter 
urging  that  they  had  not  been  arraigned  under  the  indictment  to 
which  they  pleaded,  and  if  the  attempted  amendment,  being,  not  in 
the  body  or  charging  part  of  the  indictment  or  count,  but  in  what 
we  think  may  properly  be  called  the  "caption"  thereof,  and  strictly 
pro  forma,  can  be  held  to  be  material,  under  the  authority  of  Ex 
parte  Bain,  121  U.  8.  1,  7  Sup.  Ct.  781  (which  we  think  it  cannot), 
it  conid  only  affect  the  counts  attempted  to  be  amended,  on  each 
one  and  on  all  of  which  connts,  as  we  have  seen,  judgment  was 
arrested. 

We  have  thus  considered,  after  our  own  order,  the  questions 
which  appear  to  us  to  be  involved  in  the  assignments  of  error,  and 
find  not  BufBcient  in  any  of  them  to  warrant  us  in  reversing  the 
JDdgment  of  the  court  below.  We  find,  however,  on  the  face  of  the 
record,  an  error  not  assigned,  so  far  as  we  are  able  to  construe 
the  assignments  of  error,  which  does  not  require  the  reversal  of  the 
jndgmeut,  but  which  seems  to  us  to  require  a  modification  of  the 
sentence.  The  section  of  the  statute  under  which  these  indict- 
ments were  found  provides  that  persons  convicted  of  the  offenses 
t)ierein  named  "shall  be  imprisoned  not  less  than  five  yearsi  nor 
more  than  ten."  The  sentence  in  this  case  is  that  the  defendants 
(naming  them)  shall  "be  conveyed  to,  and  be  imprisoned  at  hard 
labor  in,  the  Ohio  penitentiary,  at  Columbus,  in  the  state  of  Ohio, 
for  and  daring  the  term  and  period  of  eight  years;  the  sentences 
to  nm  concurrently."  Section  5541,  Bev.  St.,  provides  that,  where 
any  person  convicted  of  an  offense  against  the  United  States  is 
sentenced  to  imprisonment  for  a  period  longer  than  one  year,  the 
conrt  by  which  the  sentence  is  passed  may  order  the  same  to  be 
executed  in  any  state  jail  or  penitentiary  within  the  district  of  the  • 
state  where  such  court  is  held,  the  use  of  which  jail  or  penitentiary 
is  allowed  by  the  legislature  of  the  state  for  that  purpose.  Sec- 
tion 5542  relates  specially  to  persons  convicted  and  sentenced  to 
imprisonment  and  confinement  at  hard  labor,  and  has  the  same  pro- 
vision in  reference  to  such  persons  being  sentenced  to  the  pen- 
itentiary. The  language  of  the  two  sections,  except  in  describing 
the  punishment,  is  substantially  identical.  In  reference  to  both 
classes  of  persons  it  is  provided  that,  when  the  offender  is  impris- 
oned in  a  jail  or  penitentiary  of  any  state  or  territory,  such  offender 
shall  in  all  respects  be  subject  to  the  same  discipline  and  treat- 
ment as  convicts  sentenced  by  the  courts  of  the  state  or  territory 
in  which  such  jail  or  penitentiary  is  situated,  and,  while  so  con- 
fined therein,  shall  be  under  the  exclusive  control  of  the  oflScers 
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having  charge  of  the  same  under  the  laws  of  Buch  state  or  terri- 
tory. Section  5546  provides  for  selecting  a  suitable  jail  or  pen- 
itentiary in  a  state  other  than  that  in  which  the  court  is  held,  when 
the  use  of  no  suitable  jail  or  penitentiary  can  be  procured  in  the 
latter  state,  in  which  case  the  prison  to  be  used  shall  be  desig- 
nated by  the  attorney  general;  and  the  prevalent  practice  under 
these  provisions  has  obtained,  in  accordance  with  which  the  attor- 
ney general  notifies  the  different  courts,  through  the  district  attor- 
ney, of  the  designation  that  he  has  made  for  the  different  districts 
from  time  to  time,  and  procures  to  be  entered  upon  the  minutes  of 
the  courts  in  each  district  an  order  showing  the  designation  which 
is  in  force.  These  provisions  of  the  statute  are  fully  discussed  by 
the  chief  justice  in  Ex  parte  Karstendick,  93  U.  &  396,  and  are 
construed  to  widen  the  range  of  punishment  in  all  cases  where 
any  person  may  be  sentenced  to  imprisonment  for  a  longer  period 
than  one  year,  and  to  authorize  the  court,  at  its  discretion,  to 
order  execution  of  its  sentence  at  a  place  where  labor  is  exacted 
as  a  part  of  the  discipline  and  treatment  of  prisoners  held  in  the 
institution.  At  the  time  of  the  passage  of  the  acts  from  which 
these  sections  of  the  Revised  Statutes  were  drawn,  it  ^as  the  law 
in  most,  if  not  in  all,  of  the  states,  that  persons  convicted  of  of- 
fenses, and  sentenced  to  imprisonment  in  the  penitentiary,  were 
sentenced  to  imprisonment  at  hard  labor.  Such  labor,  therefore, 
was  a  part  of  the  uniform  discipline  and  treatment  of  all  convicts 
ther^n  held;  and  the  statute  requiring  the  subjection  of  the  Unit- 
ed States  prisoners  to  the  same  discipline  and  treatment,  and  to 
the  exclusive  control  of  the  ofBcers  having  charge  of  the  prisoners, 
would  involve,  necessarily,  the  doing  of  hard'  labor  by  the  convict 
during  the  term  of  his  imprisonment  in  such  a  penitentiary.  The 
circuit  court  doubtless  had  knowledge  that  the  discipline  and  treat- 
ment of  prisoners  in  the  Ohio  penitentiary  enjoined  their  being 
held  at  hard  labor,  and  that  persons  sentenced  to  a  period  of 
eight  years'  confinement  in  that  prison  would  be  required  to  sub- 
mit to  that  discipline  and  treatment.  We  think,  however,  that 
there  is  a  substantial  difference  between  having  to  submit  to  bard 
labor  as  a  part  of  the  discipline  and  treatment  in  the  state  pen- 
itentiary to  which  by  statute  the  courts  are  authorized  to  sentence 
convicted  offenders,  and  the  having  pronounced  against  them  a 
sentence  to  hard  labor,  as  a  brand  or  mark  of  the  grade  of  their 
punishment  for  the  offense.  The  statutes  of  the  United  States  re- 
quire in  some  cases  that  the  sentence  shall  be  to  conflnem^it  at 
hard  labor.  They  provide  in  other  cases  that  the  punishment  naay 
be  imprisonment  for  more  than  a  year,  without  adding  the  words 
"at  hard  labor."  It  may  be  difficult  to  perceive,  and  more  difficult 
to  accurately  express,  the  distinction  which  we  suggest;  but  we 
believe  there  is  a  material  distinction  in  the  public  thought  be- 
tween a  sentence  to  confinement  at  hard  labor,  and  a  sentence  to 
confinement  in  a  designated  state  penitentiary,  where  hard  labor 
will  be  required  of  the  person  sentenced,  as  a  part  of  the  discipline 
of  the  prison.  "At  the  present  day,  imprisonment  in  a  state  prison 
or  penitentiary,  with  or  without  hard  labor,  is  an  infamous  pun- 
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ishment";  and,  "by  the  express  proTisions  of  acts  of  congress, 
either  a  sentence  'to  imprisonmeat  for  a  period  longer  than  one 
year,'  or  a  sentence  'to  Imprisonment  and  confinement  to  hard 
labor,'  may  be  ordered  to  be  executed  in  a  state  prison  or  peniten- 
tiary" (Mackin  v.  U.  S^  117  U.  S.  848,  6  Sup.  Ct.  777),  and  thus  in 
either  case  stamp  the  convict  with  the  stigma  of  subjection  to  an  In- 
famous punidunent.  Still  we  think  that  the  embodying  in  the  sen- 
tence the  words  "at  hard  labor"  gives  the  stigma  an  emphasis  which 
the  statute  does  not  require  in  this  case.  We  conclude,  from  a  care- 
ful consideration  of  the  subject,  ftat  the  sentence  should  not  go  be- 
yond the  language  of  the  statute  in  describing  the  character  of  the 
confinement,  and  we  modify  the  sentence  in  this  case  by  striking  oat 
the  words  "at  hard  labor."  And  as  thus  modified  the  jndgmeiit  ap- 
pealed from  is  in  all  things  afBrmed. 


H0EFFNE3R  v.  TTNITED  STATES. 

(Oh-cnlt  Oonrt  of  Appeals,  Klgbtb  Circuit.   May  9, 1808.) 

No.  986. 

Uritbd  8tatk8  ConiissioNERs— Power  to  Take  Baii^ 

United  States  commissioners,  tinder  Rev.  St.  §§  1014, 1015,  have  the  same 
power  to  take  ball  upon  an  arrest  made  after  an  Indictment  as  they  have 
In  cases  of  arrest  before  Indictment 

In  Error  to  the  District  CJourt  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Thomas  B.  Harvey,  for  plaintiff  in  error. 

Edward  A.  Borier,  U.  8.  Atty.,  and  Walter  D,  Coles,  Asst,  U.  8. 
Atty. 

Before  SANBOKN  and  THAYER,  Circuit  Judges,  and  SHIRA8, 
District  Judge. 

SHIRAS,  District  Judge.  From  the  record  in  this  case,  it  ap- 
pears that  on  the  8th  day  of  August,  18%,  the  plaintiff  in  error  en- . 
tored  into  a  recognizance,  in  the  sum  of  $3,000,  conditioned  that  one 
Charles  P.  Knowlton,  who  had  been  indicted  in  the  United  States 
district  court  for  the  Eastern  district  of  Miraouri  for  a  criminal  vio- 
lation of  section  5480  of  the  Revised  Statutes  of  the  United  States, 
Rhonid  personally  appear  before  said  court  on  the  first  day  of  the  No- 
vember term,  1896,  and  continue  in  attendance  until  discharged  ac- 
cording to  law ;  this  recognizance  being  entered  into  before  a  United 
States  commissioner  in  and  for  the  Eastern  district  of  Missouri. 

It  further  appears  that  on  the  15th  day  of  December,  1896  (that 
heing  one  of  the  regular  days  of  the  November  term,  1896,  of  the 
T'nited  States  district  court  for  the  Eastern  district  of  Missouri),  the 
named  Charles  P.  Knowlton  was  duly  called,  and,  failing  to  appear, 
default  was  entered  against  him;  and  the  plaintiff  in  error,  as  surety 
npon  the  recognizance,  was  likevrise  called,  and,  failing  to  appear,  ,a 
forfeiture  of  the  recognizance  was  entered  against  both  the  parties; 
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and  thereupon  the  present  proceedings  by  scire  facias  were  instituted 
to  recover  the  penalty  named  in  the  recognizance,  to  which  the  plain- 
tiff in  eiTor  appeared,  and  on  the  5th  day  of  May,  1897,  filed  an 
answer,  wherein  he  denied  each  and  every  allegation  made  in  the 
writ  of  scire  facias.  On  the  20th  day  of  May,  1897,  the  matter  came 
up  for  hearing,  and  a  default  was  entered  against  Knowlton,  the 
principal  in  the  bond,  for  want  of  appearance,  and  a  Jury  trial  was 
had  on  the  issues  presented  by  the  answer  at  the  sure^;  the  verdict 
being  in  favor  of  the  government,  assessing  the  damages  at  |3,000, 
for  which  amount  judgment  was  entered  in  favor  of  the  United 
States  against  both  defendants.  To  reverse  this  judgment  the 
present  writ  of  error  has  been  sued  out  by  the  surety  on  the  bond, 
three  errors  being  assigned  as  grounds  for  reversal ;  the  first  being 
that  it  was  error  to  submit  the  issues  to  a  jury,  it  being  claimed  that 
the  party  was  "entitled  to  have  a  finding  of  fact  by  the  court."  The 
transcript  does  not  contain  a  statement  of  the  evidence  submitted  in 
the  case,  and  this  court  is  not  informed  what  issue  or  issues  of  fact 
were  submitted  to  the  jury.  It  does  not  appear  that  the  plaintiff  in 
error  asked  a  finding  of  fact  from  the  trial  court,  or  objected  to  sob- 
mitting  the  issues  to  a  jury,  nor  is  it  made  to  appear  in  any  form 
what  the  issue  of  fact  was  that  the  plaintiff  in  error  now  claims 
should  have  been  passed  upon  by  the  court  As  already  stated,  the 
answer  filed  is  simply  a  general  denial,  and  the  transcript  recites 
that  after  hearing  the  evidence  introduced,  and  receiving  the  Instruc- 
tions of  the  court,  the  jury  returned  a  verdict  in  favor  of  plaintiff; 
but,  as  the  transcript  does  not  contain  a  word  of  the  evidence  or  of 
the  instructions,  it  is  impossible  to  know,  either  from  the  pleadin*^, 
or  the  recitals  of  the  transcript,  what  issue  of  fact  was  presented  for 
determination.  Before  this  conrt  can  be  called  upon  to  determine 
the  question  whether  the  trial  conrt  erred  in  submitting  an  issue 
of  fact  to  the  determination  of  a  jury,  the  nature  of  the  issue  thus 
submitted  ought  to  be  made  plain;  and,  as  that  has  not  been  done  in 
this  case,  this  court  is  not  required  to  further  consider  this  assign- 
ment of  error. 

The  second  point  relied  upon  in  the  brief  of  plaintiff  in  error, 
to  wit,  that  the  record  does  not  show  that  a  forfeiture  of  the  recog- 
nizance had  been  entered  before  the  institution  of  the  present  pro- 
ceedings, has  been  obviated  by  the  fact  that  the  clerk  of  the  trial 
court,  in  obedience  to  the  certiorari  issued  by  this  court,  has  sent  up 
the  portion  of  the  record  which  shows  that  the  forfeiture  had  been 
duly  entered,  but  wliich,  from  some  oversight,  had  been  omitted  from 
the  transcript  originally  filed. 

The  third  ground  of  error  assigned  is  that  the  United  States  com- 
missioner, l)efore  whom  the  recognizance  was  taken,  was  without 
jurisdiction  to  let  to  bail  a  defendant  who  had  been  already  indicted, 
and  therefore  the  recognizance  was  void.  The  record  shows  that 
Knowlton  was  indicted  in  the  district  court;  that  a  warrant  of  ar- 
rest was  ordered  by  the  court,  and  tlie  amount  of  the  bail  to  be  given 
was  fixed  by  the  court  at  the  sum  of  $3,000.  The  only  question  pre- 
sented by  the  record  is  whether,  under  such  circumstances,  a  com- 
missioner can  approve  a  bail  bond  or  recognizance,  and  release  the 
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party  indicted,  or  wliether  such  action  can  be  had  only  in  the  court  in 
which  the  indictment  is  pending.  There  can  be  no  question  that, 
under  the  provisions  of  section  1014  of  the  Revised  Statutes,  commis- 
sioners have  the  power  to  caose  the  arrest  of  all  persons  charged 
with  having  violated  the  criminal  statutes  of  the  United  States,  and 
to  order  them  to  be  held  for  trial ;  and  by  section  1015  it  is  provided 
that  "bail  shall  be  admitted  upon  all  arrests  in  criminal  cases  where 
the  offense  is  not  punishable  by  death;  and  in  such  cases  it  may  be 
taken  by  any  of  the  persons  authorized  by  the  preceding  section  to 
arrest  and  imprison  offenders."  The  latter  section  includes  all  ar- 
rests in  criminal  cases,  whether  made  before  or  after  an  indictment 
is  fonnd;  and,  onder  its  provisions,  commissioners  have  the  same.* 
power  to  take  bail  upon  an  arrest  made  after  an  indictment,  as  they 
have  in  cases  of  arrest  before  indictment  The  proceedings  taken  in 
this  case  were  in  accordance  with  the  common  practice  obtaining  in 
the  district  courts  when  an  indictment  is  fonnd  against  a  person  who 
has  not  been  previously  arrested. 

Upon  the  filing  of  the  indictment,  a  warrant  of  arrest  is  ordered 
by  the  court,  and  the  amount  of  the  bail  is  fixed.  When  the  arrest  is 
made,  if  the  defendant  wishes  to  give  bail  in  the  sum  fixed  by  the 
eonrt,  he  Is  taken  before  the  nearest  commissioner  for  that  purpose; 
and,  upon  the  approval  of  the  recognizance  by  the  commissioner, 
the  party  arrested  is  released,  and  the  officer  makes  due  return  of  the 
prom!ding8  to  the  court  from  which  the  warrant  of  arrest  was  is- 
sued. If  the  role  should  be  adopted  that  in  such  cases  the  party  ar- 
rested, and  his  sureties,  must  appear  before  the  court  in  which  th(» 
indictment  is  pending  before  he  can  be  released  on  bail,  it  would 
work  a  very  great  hardship  upon  the  defendant,  and  might  In  many 
cases  defeat  the  beneficent  purposes  of  the  statute,  as  the  expense 
caused  thereby  might  be^beyond  the  ability  of  the  defendant,  if  the 
place  of  his  arrest  was  at  a  distance  from  the  place  of  holding  court. 
Finding  no  merit  in  the  errors  assigned,  the  same  are  overruled,  and 
the  judgment  of  the  court  below  is  afflrmedL 


JOHNSTON  V.   UNITia)   STATES. 

(Circuit  Coort  of  Appeals,  Fifth  Circuit.    April  26,  1808.) 

No.  638. 

t  CRimiiAT.  Law — Infobmation— AFFioAvrr  of  Pacts. 

An  affidavit  which  states  simply  that  the  offense  of  obstmctlng  the  due 
administration  of  Justice  In  a  district  court  of  the  United  States  for  a  cer- 
tain district  has  been  committed,  and  that  there  Is  protable  cause  to  be- 
Ueve  that  It  was  committed  by  a  person  named,  but  which  neither  sets 
oat  any  act  done  nor  avers  any  knowledge  of  the  facts  by  affiant,  is  insuffl- 
doit  as  the  basis  of  an  information. 

t  ISVOBMATION  FOB  OBSTBOCTINO  .TuSTICE— SUFFICIENCY. 

An  Information  for  attempting  to  obstruct  the  due  administration  of  Jus- 
tice in  a  district  court,  by  furnishing  to  one  charged  with  a  criminal  offense 
a  blae  certificate  to  enable  him  to  obtain  a  ccntlnuance,  is  bad  where  it 
charges  the  maldng  of  such  certificate  by  Inference  only,  and  falls  to  charge 
that  it  was  furnished  by  defendant  with  a  corrupt  intent. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Alabama. 

S.  L.  Fuller,  for  plaintiff  in  error. 
Warren  S.  Beese,  for  the  United  States. 

Before  PARDEE  and  McOOBMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PARDEE,  Circuit  Judge.  Preston  T,  Johnston,  who  prosecutes 
this  writ  of  error,  was  tried,  convicted,  and  sentenced  for  the  vio- 
lation of  section  5399,  Rev.  St.  U.  S.,  on  an  information  as  follows: 

"The  United  States  versus  P.  T.  Johnston. 

"No.  2,953.     Information.     District  of  the  United  States  for  the  Middle  Dis- 
trict of  Alabama.     For  the  November  Term,  A.  D.  1896. 

"Before  the  Hon.  John  Bruce,  District  Jadge. 

"Be  It  remembered  that  George  F.  Moore,  as  district  attorney  of  the  United 
States  for  the  Middle  district  of  Alabama,  who  for  the  said  United  States,  In 
this  behalf,  prosecutee  In  his  proper  person,  comes  here  onto  the  district  court 
of  the  United  States  for  the  said  Middle  district  of  Alabama,  on  the  tenth  day 
of  December,  A.  D.  1890,  In  this  same  term,  and  gives  the  court  here  to  under- 
stand and  be  Informed  that  heretofore,  on  the  fourth  day  of  December,  A.  D. 
1896,  before  the  filing  of  this  Information,  in  the  county  of  Montgomery,  within 
said  Middle  district  of  Alabama,  and  within  the  Jurisdiction  of  said  court,  P. 
T.  Johnston,  whose  name  to  the  district  attorney  Is  otherwise  unknown,  did  un- 
lawfully and  corruptly  endeavor  to  obstruct  the  due  administration  of  justice 
in  the  district  court  of  the  TTnlted  States  for  the  Middle  district  of  Alabama, 
in  this:  That  during  the  present  term  of  said  district  court  there  was  and 
still  is  pending  on  the  docket  of  said  court  an  indictment  charging  one  J.  E. 
Bailey,  alias  Ed.  Bailey,  with  a  violation  of  the  internal  revenue  laws  of  the 
United  States  for  unlawfully  and  knowingly  removing,  to  wit,  500  gallons  ot 
distilled  spirits,  on  which  the  tax  due  the  United  States  had  not  been  paid, 
from  a  warehouse  for  distilled  spirits  authorized  by  law,  without  first  paying 
the  tax  thereon,  and  with  removing  said  spirits  in  a  manner  otherwise  than  pro- 
vided by  law,  to  wit,  by  stealth  and  without  proper  notice  being  given  to  the 
officers  of  the  United  States;  and  the  said  Bailey  was  then  and  there  under 
bond  to  appear  for  trial  on  the  fourth  day  of  December,  1806,  under  the  indict- 
ment charging  him  with  said  offense;  and,  the  said  case  having  been  duly 
called  for  trial  in  said  court,  the  said  Bailey,  through  his  coun.sel,  sought  to 
have  the  said  criminal  case  against  him  continued  until  the  next  term  of  the 
said  district  court,  and.  In  support  of  hla  said  application,  filed  the  following 
certificate,  to  wit: 

"  'Stote  of  Alabama,  Franklin  Ciounty.  I  hereby  certify  that  Mr.  J.  E.  Bailey, 
who  Is  now  suffering  with  a  simple  fracture  of  the  tibia,  will  be  for  some  time 
unable  to  travel,  or  to  perform  any  kind  of  physical  labor  where  it  would  be 
necessary  to  be  upon  his  feet. 

"  'In  witness  whereof,  I  hereunto  set  my  hand  and  seal,  this  November  29th, 
1896.  P.  T.  Johnston,  M.  D. 

"  'Personally  appearing.  Dr.  P.  T.  Johnston  made  oath  that  the  foregohig  state- 
ment by  him  subscribed  Is  In  all  respects  correct  and  true. 

"  'Jas.  S.  McCIuskey,  [Seal.]    Notary  PuWlc. 

"  'Filed  Dec.  4,  1896.  J.  W.  Dlmmlck,  Clerk.' 

"And  the  said  dlftrict  attorney  gives  the  court  to  understand  and  be  Informed 
that  the  said  Johnston  knew,  when  he  made  the  said  certificate,  and  furnished 
the  same  to  the  said  Bailey,  that  the  said  certificate  was  false,  and  he,  the 
said  John.ston,  furnished  the  said  certificate  to  the  said  Bailey  for  the  purpose 
of  obstructing  the  due  administration  of  ju.stlce  In  said  district  ooort  of  the 
United  States  for  the  Middle  district  of  Alabama,  by  and  In  cawing  the  said 
case  against  the  said  Baliey  to  be  continued  for  the  tenn  of  said  court  without 
any  legal  or  Just  cause  therefor,  and  then  and  there  and  tlKieby  obstrucUng  the 
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doe  administration  of  justice  In  the  said  court  of  the  United  States.  Wfaere- 
apon  Uie  said  district  attorney  of  the  United  States  for  the  said  United  States 
prays  the  consideration  of  the  court  in  the  premises,  and  ttiat  due  process  of 
law  may  be  moved  against  the  said  P.  T.  Johnston  In  this  behalf  to  make  him 
answer  the  United  States  concerning  the  premises  aforesaid. 

"Geo.  T.  Moore,  United  States  Attorney." 

Accompanying  this  informati(«,  and  aa  the  basis  thereof,  ap- 
pears the  following  aflSdavit: 

"United  States  of  America,  Middle  District  of  Alabama— ss.:  Before  me,  John 
Brace,  judge  of  the  district  court  of  the  United  States  for  the  Middle  district  of 
Alabama,  personally  appeared  J.  A.  Dudley,  who,  being  by  me  first  duly  sworn, 
deposes  and  says  that  the  offense  of  obstructing  the  due  administration  of  justice 
la  the  district  court  of  the  United  States,  for  the  Middle  district  of  Alabama, 
bas  been  committed,  and  that  there  is  protmble  cause  to  believe  that  the  said 
offense  has  been  committed  by  P.  T.  Johnston.  J.  A.  Dudley. 

"Sworn  to  and  subscribed  before  me  this,  the  tenth  day  of ,  A.  D.  ISOO. 

"John  Bruce,  Judge." 

The  record  shows  that  the  plaintiff  in  error  first  demurred  to  the 
indictment,  on  the  gronnd  that  the  information  was  not  based 
upon  an  affidavit  showing  facts  within  the  personal  knowledge  of 
the  affiant.  This  demurrer  being  overruled,  Johnston  filed  a  plea 
in  abatement,  the  grounds  of  which  do  not  appear  in  the  record. 
Following  the  plea  in  abatement,  Johnston  appears  to  have  de- 
murred generally  to  the  information.  The  bill  of  exceptions  found 
io  the  record  purports  to  give  all  the  testimony  adduced  on  the 
trial  of  the  case.  The  affidavit  on  which  the  information  was  based 
was  wholly  insufficient  to  warrant  the  arrest  and  trial  of  the  plain- 
tiff in  error,  and  is  altogether  too  general  in  terms  as  to  the  of- 
fense against  the  United  States  said  to  have  been  committed;  and 
it  shows  no  knowledge,  information,  nor  even  belief  on  the  part 
of  the  affiant  as  to  the  guilt  of  the  party  charged,  beyond  the  bare 
statement  that  "there  is  probable  cause  to  believe  that  the  said 
offense  has  been  committed  by  P.  T.  Johnston."  However  false  the 
affidavit  may  be,  it  would  be  next  to  impossible  to  assign  and  prove 
perjury  upon  it. 

In  U.  8.  V.  Tureaud,  20  Fed.  621,  the  law  with  regard  to  the 
sufficiency  of  an  affidavit  upon  which  an  information  can  be  law- 
fully based  is  fully  considered  and  discussed  on  principle  and  au- 
thority, and  therein  it  is  held  that  "the  probable  cause  supported  by 
oath  or  the  affirmation  prescribed  by  the  fundamental  law  of  the 
United  States,  sufficient  to  base  an  information  upon,  is  the  oath 
or  the  affidavits  of  those  persons  who  of  their  own  knowledge  de- 
pose to  the  facts  which  constitute  the  offense."  In  U.  S.  v.  Polite, 
35  Fed.  59,  it  is  held  that  "informations  must  be  based  on  affi- 
davits which  show  probable  cause  arising  from  the  facts  within 
the  knowledge  of  the  parties  making  them,  afad  that  mere  belief 
is  not  sufficient."  Tested  by  these  authorities,  the  affidavit  in  the 
present  case  was  fatally  defective. 

The  demurrer  to  the  information  should  have  been  sustained. 
The  information  first  charges  that  Johnston  "did  unlawfully  and 
corruptly  endeavor  to  obstruct  the  dne  administration  of  justice 
in  the  district  court  of  the  United  States  for  the  Middle  district  of 
Alabama  in  this:    [Then  reciting  matters  and  things  done  by  one 
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J.  E.  Bailej,  but  nothing  whatever  that  was  done  or  charged  to 
have  been  done  by  Johnston.]"  Following  this,  and  apparently  as  a 
second  count  in  the  information,  Johnston  is  charged  with  furnish- 
ing a  certain  certificate  to  the  said  Bailey  for  the  purpose  of  ob- 
Btructing  the  due  administration  of  justice  in  said  district  court 
of  the  United  States  for  the  Middle  district  of  Alabama,  which  he 
knew  when  he  made  and  furnished  the  same  was  false.  Only  inci- 
dentally or  inferentially  is  it  charged  that  Johnston  made  the  said 
certificate,  and  nowhere  is  it  specifically  charged  that  be  made  it 
and  furnished  it  with  any  corrupt  intent.  There  was  no  evidence 
in  the  case  to  show  that  Johnston  made  or  furnished  the  specific 
certificate  set  forth  in  the  information.  It  is  true,  there  was  evi- 
dence tending  to  show  that  he  made  and  furnished  to  the  said 
Bailey  a  certificate  similar  to  a  part  of  the  certificate  set  forth  in 
the  information;  but  there  is  a  fatal  variance  between  the  cer- 
tificate proved  to  have  been  made  and  furnished  by  Johnston  and 
the  one  charged  in  the  information  to  have  been  furnished  by  him. 
For  these  reasons,  the  judgment  of  the  district  court  is  reversed, 
and  the  case  is  remanded,  with  instructions  to  set  aside  the  Ter- 
diet  and  sentence,  and  quash  the  information. 


DINGBLSTBDT  et  al.  V.  UNITED  STATES. 

RBISINGER  et  aL  V.  SAME. 

(Circuit  Court,  S.  D.  New  York.    December  9,  1887.) 

Cdbtoms  Dutixs — Classification— Electric  Light  Cabbows. 

Electric  light  carbons,  of  which  lampblack  li  the  chief  component, 
dutiable  under  section  3  of  the  act  of  1804.  at  20  per  cent.,  as  "article* 
manufactured  In  whole  or  In  part,  not  provided  for,"  and  not  as  "articles 
composed  of  eartbern  or  mineral  substances,"  under  paragraph  S6,  or 
preparations  or  products  of  coal  tar,  under  paragraph  443. 

These  were  appeals  by  Dingelstedt  &  Co.,  and  by  H.  Beisinger  & 
Co.  from  decisions  of  the  board  of  general  appraisers  aflirming  de- 
cisions of  the  collector  of  the  port  of  New  York  in  regard  to  the 
classification  for  doty,  under  the  act  of  August  28,  1894,  of  certain 
electric  light  carbons. 

Everit  Brown,  for  plaintiffs  Dingelstedt  &  Co. 

W.  Wickham  Smith,  for  plaintiffs  H.  Beisinger  &  Co, 

Henry  D.  Sedgwick,  Jr.,  Asst  U.  8.  Atty. 

WHEELER,  District  Judge.  These  electric  light  carbons,  of 
which  lampblack  is  the  chief  component,  do  not  seem  to  be  "com- 
posed of  earthen  or  mineral  substances,"  witliin  paragraph  86  of  the 
tariff  act  of  1894;  nor  "preparations"  or  "products  of  coal  tar,"  witliin 
paragraph  443.  They  rather  se«n  to  be  "articles  mannfactnred  in 
whole  or  in  part,  not  provided  for,"  under  section^  3,  dutiable  at  20 
per  cent.     Decision  reversed. 
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McOBEBBT  et  aL  ▼.  UNITED  STATES. 

(CtaCDit  Court,  &  D.  New  York.    December  9,  1897.) 

No.  2.3M. 
CoBTOiia  DrrriKB. 

Fabrics  composed  in  chief  yalue  of  silk  woven  22  Inches  wide,  and  used 
tor  making  waists  or  skirts  for  women's  and  children's  dresses,  and  also 
for  sleeves  and  trimming  of  dresses,  and  which  were  known  commercially 
as  silks,  held  to  be  dutiable  under  paragraph  302  of  the  act  of  August  28, 
tB&i,  as  manufactured  of  silk,  "or  of  which  silk  is  the  component  material 
of  chief  value,"  and  not  under  paragraph  283. 

This  was  an  application  to  review  a  decision  of  the  board  of 
general  appraisers  affirming  a  decision  of  the  collector  of  tlie  port 
of  New  York  in  regard  to  the  classiflcation  for  duties  under  the  act 
of  August  28,  1894,  of  certain  fabrics.  The  general  appraisers 
fonnd  that  they  were  composed  of  silk  and  worsted,  silk  being  the 
component  material  of  chief  value  in  all,  but  wool  predominating 
in  quantity  in  all  but  one. 

Edwin  B.  Smith,  for  plaintiffs. 

James  T.  Van  Rensselaer,  Asst  U.  S.  Atty. 

WHEELEB,  District  Judge.  The  board  of  general  appraisers 
reports: 

"These  faiirlcs  are  woven  twenty-two  inches  wide,  and  they  are  need  for  mak. 
Ing  waists  or  skirts  for  women's  and  children's  dresses,  and  also.  In  combina- 
tion costumes,  for  sleeves  and  the  trimming  of  dresses.  They  are  commer- 
cially known  as  women's  and  children's  dress  goods,  or  are  goods  of  similar 
description  and  cliaracter." 

They  classify  the  goods  as  women's  and  children's  dress  goods, 
under  paragraph  283,  Act  Aug.  28,  1894,  against  a  protest  that  they 
should  be  classified  under  paragraph  302,  which  covers  "all  man- 
ufactures of  silk,  or  of  which  silk  is  the  component  material  of 
chief  value,  including  those  having  India  rubber  as  a  component 
material,  not  specially  provided  for  in  this  act"  The  evidence  in 
this  court  shows  that  the  goods  were  not  commercially  known  as 
dress  goods,  but  as  silks.  If  they  are  not  such  dress  goods,  they 
come  exactly  under  the  description  in  parap:raph  302,  as  goods  "of 
which  silk  is  the  component  material  of  chief  value."  Tha  board 
did  not  find  the  goods  were  such  dress  goods,  but  that  they  were 
such,  "or  are  goods  of  similar  description  and  character."  Para- 
graph 283  does  not  provide  for  such  goods,  or  for  those  of  similar 
description  and  character,  but  for  such  dress  goods.  They  are 
such  goods  or  not,  and  they  appear  to  be  not.     Decision  reversed. 
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EIOHARD  et  al.  ▼.  UNITBD  BTATBS. 

(CHrcnlt  CJourt,  S.  D.  New  Tork.    DecemW  9,  189T.) 

Customs  Dutiks— Classification— Rosk  Plakts,  Etc. 

Rose  plants  and  azaleas  mollis  were  dutiable,  under  paragraph  234%  of 
the  act  of  August  27,  1894,  as  plants  used  for  forcing  tmder  glass  for  cut 
flowers  or  decorative  purposes,  and  were  not  entitled  to  free  entry,  oader 
paragraph   587,  as  nursery  stock.  - 

This  was  an  application  to  review  a  decision  of  the  board  of 
general  appraisers  affirming,  as  to  the  items  mentioned  in  the 
opinion  of  the  court,  a  decision  of  the  collector  of  the  port  of  New 
York  in  regard  to  the  classification  for  duties  under  the  act  of  Au- 
gust 27,  1^4,  of  certain  merchandise. 

Albert  Comstock,  for  plaintiffs. 
Henry  C.  Piatt,  Asst  TJ.  S.  Atty. 

WHEELER,  District  Jndge.  These  are  roses  and  azaleas  mollis. 
They  were  assessed  under  paragraph  234J  of  the  tariff  act  of  1894, 
which  provides  for  "orchids,  lily  of  the  valley,  azaleas,  palms,  and 
other  plants  used  for  forcing  under  glass  for  cut  flowers,  or  decora- 
tive purposes,"  against  a  protest  that  they  should  come  in  free  un- 
der paragraph  587,  which  provides  for  free  entry  of  "plants,  trees, 
shrubs,  and  vines  for  all  kinds  commonly  known  as  nursery  stock." 
These  do  not  appear  to  be  nursery  stock,  within  that  description. 
Decision  affirmed. 


SHEVILL  et  al.  v.  UNITBD  STATES. 

(Circuit  Court,  S.  D.  New  York.     December  9,  1887.) 

Customs  Duties— Classification— Tots. 

Hollow  glass  spheres,  three-fourths  of  an  inch  In  diameter  (and  too  large 
to  be  described  as  beads),  covered  with  tinsel  and  strung  for  hanging  on 
Christmas  trees,  etc.,  were  dutiable  as  toys,  under  paragraph  321  of  the 
act  of  August  28,  1891,  and  not  under  paragraph  99,  as  "glass  beads" 
strung. 

This- was  an  application  to  review  a  decision  of  the  board  of 
general  appraisers  affirming  a  decision  of  the  collector  of  the  port 
of  New  York,  in  regard  to  the  classification  for  duties  under  the 
act  of  August  28, 1894,  of  certain  hollow  glass  spheres  about  three- 
fourths  of  one  inch  in  diameter,  as  "toys,"  under  paragraph  321. 

Everit  Brown,  for  plaintiffs. 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  articles  are  hollow  glass 
spheres  covered  with  tinsel,  and  strung,  for  hanging  on  Christmas 
trees,  etc.,  and  were  assessed  as  toys,  against  a  protest  that  they 
came  under  paragraph  99,  as  "glass  b^ads,  loose,  strung,  or  carded.'' 
They  may  not  be  toys,  strictly;  but  the  protest  cannot  be  sustained 
unless  they  are  "beads,"  which  are  defined  to  be  little  perforated 
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balls,  to  be  strung  on  a  thread  and  worn  for  an  ornament.  These 
are  too  large  to  come  within  that  definition,  and  are  not  to  be. 
worn.     They  do  not  appear  to  be  beads.     Decision  affirmed. 


LEVI  et  al.   V.   UNITED   STATES. 

(arcoit  Conrt,  B.  D.  New  York.     December  9,  1897.) 

CnsTOKS  DuTiKS— Classification — Laces. 

Laoes  of  which  wool  or  worsted  1b  a  component  material  were  dutlaUe 
nnder  parai^aph  308  of  the  act  of  October  1,  1800,  and  did  not  come  under 
paragraph  413.  even  though  silk  la  the  component  material  of  chief  value. 

This  was  an  application  to  review  a  decision  of  the  board  of  general 
appraisers  afiQrming  a  decision  of  the  collector  of  the  port  of  New 
York,  in  regard  to  the  classification  for  duties,  under  the  act  of 
October  1,  1890,  of  certain  fabrics.  The  board  found  that  they  were 
bees  composed  of  silk  and  mohair,  the  latter  being  a  product  of  wool 
or  worsted,  and  that  the  mohair  was  more  than  12  per  cent  of  their 
entire  value. 

W.  Wickham  Smith,  for  plaintiffs. 

James  T.  Van  Rensselaer,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  fabrics  are  silk  laces,  of  which 
Bilk  is  the  component  material  of  chief  value,  and  would  be  dutiable, 
according  to  the  protest,  under  paragraph  413  of  the  act  of  1890, 
but  for  that  this  paragraph  does  not  include  articles  otherwise  pro- 
vided for.  They  are  otherwise  provided  for  in  paragraph  398,  which 
contains  no  such  classifying  provision  as  to  such  articles  as  are 
expressly  included  in  it.     Decision  affirmed. 


GOLDMAN  V.  UNITED  STATES. 

(Circuit  Court,  8.  D.  New  York.    March  1,  1808.) 

CuBTOMS  Ddties— Clabsificatiok— Wood  Flour. 

Wcsod  ground  into  a  powder  by  a  dry  process,  and  known  in  trade  both  as 
"wood  flour"  and  "wood  pulp,"  was  not  dutiable  as  wood  pulp,  under  para- 
graph 303  of  the  act  of  Au^^ut  28,  1804,  as  claimed  by  the  protest;  and  the 
collector's  decision  dassifying  it  as  a  "mauuracture  of  wood  not  specially 
provided  for,"  under  paragraph  181,  must  stand. 

This  was  an  application  to  review  a  decision  of  the  board  of  gen- 
eral appraisers  affirming  a  decision  of  the  collector  of  the  port  of 
Xew  York  in  regard  to  the  classification  for  duties  nnder  the  act  of 
August  28,  1894,  of  certain  wood  powder,  classifying  it  as  a  "manu- 
facture of  wood  not  specially  provided  for,"  under  paragraph  181. 
The  importer  (claimed  that  it  should  be  classified,  under  paragraph 
303,  as  "wood  pulp." 

Howard  H.  Williams,  for  petitioner. 
J.  T.  Van  Rensselaer,  for  the  United  States. 
87  P.— 13 
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TOWNSEIS'D,  District  Judge  (orally).  The  article  in  question 
is  wood  ground  into  a  dry  powder.  It  was  known  in  the  trade 
both  as  "wood  flour"  and  "wood  pulp,"  and  under  various  other 
names.  Wood  macerated  with  water  against  stones  revolving 
vertically,  until  it  is  converted  into  a  soft  coherent  mass,  is  commer- 
cially known  as  "wood  pulp."  This  wood  flour  is  ground  dry,  like 
other  flours,  between  millstones,  and  is  never  "pulp"  in  fact,  in 
the  common  meaning  of  the  word.  Although  some  persons  deal 
in  it  under  the  name  of  "wood  pulp,"  it  is  not  uniformly  or  gen- 
erally known  as  "wood  pulp"  in  trade  and  commerce.  The  finding 
of  the  board,  on  the  evidence  before  it,  that  the  article  is  not  wood 
pulp,  is  not  overcome  by  the  conflicting  testimony  in  this  court 
Inasmuch  as  the  importer  has  failed  to  show  that  this  article  is 
wood  pulp,  the  decision  of  the  board  of  general  appraisers  sustain- 
ing the  collector  is  afiQrmed. 


UNITED  STATES  v.  ISELIN  et  al.     SAME  ▼,  HIRSCH  et  aL     SAME  v. 

DYEK  et  aL 

(Circuit  Court.  8.  D.  New  York.    Mardi  11,  1898.) 
Nob.  2638,  2840. 

CosTOMB  DoTiBS— TiHE  OF  Takiko  Ekpect  of  Dinolbt  Law. 

The  tariff  act  of  1897  tools  effect  only  from  the  moment  of  its  approval  hy 
the  president,  which  was  6  minntes  past  4  o'cloclc  p.  m.,  Washington  time, 
on  July  24,  1897,  and  goods  imported  and  entered  for  consumptlcn  on  that 
day,  but  prior  to  such  approval,  were  dutiable  under  the  law  of  1894. 

These  are  appeals  by  the  United  States  from  decisions  of  the  board 
of  general  appraisers  at  New  Yoik  sustaining  protests  of  importers ; 
the  question  involved  being  a  determination  of  the  time  at  which  the 
tariff  act  of  1897,  known  as  the  "Dingley  Law,"  became  operative 
The  board,  in  deciding  the  question,  rendered  an  opinion  as  follows: 

The  question  involved  in  these  protests  relates  to  the  precise  time  when  the 
tariff  act  entitled  "An  act  to  provide  revenue  for  the  government  and  to  encourage 
the  hidustries  of  the  United  States,"  approved  July  24,  1897,  went  Into  effect. 
The  government  seeks  to  maintain  the  proposition  that  it  became  operative  from 
the  earliest  moment  of  the  day  on  which  it  was  signed  by  the  president,  i.  e.  at  12 
o'clocl;  midnight  of  July  23,  1897.  The  Unporters'  claim  that  it  became  operaUve 
only  from  4:06  o'clock  p.  m.  (Washington  time)  of  July  24,  1897,  the  hour  at 
which  the  prasldent  is  known  to  have  approved  the  bill  as  it  came  from  the  con- 
ference committee  of  the  senate  and  bouse.  On  the  decision  of  this  issue  de- 
pends the  question  as  to  whether  the  goods  under  coLSideratlon  are  liable  to 
assessment  for  duty  under  the  tariff  act  of  1897,  as  assessed  by  the  collector,  or 
the  act  of  1894,  under  which  they  are  claimed  in  the  protests  to  be  subject  to 
classification  by  the  importers. 

The  material  facts  of  the  case  we  find  to  be  as  follows:  (1)  The  Importations 
in  question  consist  of  a  quantity  of  wool,  which  arrived  »t  the  port  of  Boston 
on  the  forenoon  of  July  24,  1897.  (2)  The  goods  were  entered  for  consumption 
before  12  o'clock  noon  of  that  day,  and  permits  of  delivery  from  the  collector  and 
navnl  ofticer  were  at  once  placed  in  the  hands  of  the  importers,  stamped  "Free," 
under  the  provisions  of  paragraph  685  of  the  tariff  act  of  1894,  which  placed  in 
the  free  ILst  all  imported  wool.  (3)  The  entries  were  afterwards  liquidated  by 
the  collector,  so  as  to  classify  and  assess  the  wool  for  duty  nnder  parairrapb  367, 
Suhedule  K,  of  the  tariff  act  of  July  24,  1897,  which  levied  a  duty  of  11  cents 
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per  ponnd  on  Imported  wool  of  class  1.  (4)  We  find,  further,  that  the  taiiff  act 
of  Jul}-  24,  1897,  entitled  "An  act  to  provide  revenue  for  the  government  and  to 
encourage  the  industries  of  the  United  States,"  was  approved  by  the  president  of 
the  United  States  at  six  minutes  after  4  o'clock  p.  m.  (Wasbiniston  time)  on  the 
day  of  Its  date.  Under  this  state  of  facts,  the  importers  claim  In  their  protests 
that  the  wool  was  free  of  duty  under  paragraph  685  of  the  tariff  act  of  1804, 
and  that  the  collector  erred  in  assessing  duty  on  it  under  the  act  of  1897. 

The  above  findings  of  fact  are  based  hi  part  on  the  following  admission  In 
writing,  made  without  prejudice  by  the  authorized  counsel  of  the  treasury  depart- 
ment acting  for  the  government,  which  is  offered  in  evidence  by  the  Importers: 

"The  government  .idmits  that  the  act  entitled  'An  act  to  provide  revenue  for 
the  government  and  to  encourage  the  industiies  of  the  United  States'  was  signed 
by  the  president  at  six  minutes  after  4  o'clock  In  the  afternoon  of  tlie  24th  day 
of  July,  1897  (Washington  time).  This  admission  Is  made  without  prejudice  to 
the  government,  and  subject  to  objections  as  to  its  materiality  and  relevancy. 
"October  5,  1807.  W.  J.  Gibson, 

"Counsel  for  the  Treasury  Department  In  Oases  Before  the  Boatds  of  U.  S.  Gen- 
eral Appraisers." 

The  government,  by  Its  counsel,  contends  that  the  evidence  offered  as  to  the 
honr  of  the  day  the  act  was  approved  Is  irrelevant  and  Immaterial,  because  It 
legally  became  operative  by  relation  from  the  first  moment  of  the  day  of  its  date, 
HDd  no  reasons  exist  for  excepting  this  case  from  the  general  rule  of  law  which 
does  not  permit  fractions  of  a  day  to  be  considered.  This  presents  the  pivotal 
point  of  the  whole  case  under  consideration.  The  adjudged  cases  are  conflicting 
Is  both  the  federal  and  state  courts  as  to  how  far  the  law  will  recognize  fractions 
of  a  day  In  cases  of  this  khid.  The  question  of  import  duties,  being  one  which 
may  he  reviewed  by  the  federal  courts,  should,  in  our  judgment,  be  governed  by 
the  decisions  of  those  courts,  rather  than  by  authorities  based  on  state  decisions. 
The  first  section  of  the  tariff  act  of  July  24,  1807,  provides  as  follows:  "That 
on  and  after  the  passage  of  this  act,  unless  otherwise  specially  provided  for  In 
this  act,  there  shall  be  levied,  collected,  and  paid  upon  all  articles  imported  from 
foreign  countries,  and  mentioned  In  tiie  schedules  herein  contained,  the  rates  of 
duty  which  are,  by  the  schedules  and  paragraphs,  respectively  prescribed,  namely: 
(Here  follow  the  various  schedules.]"  Section  2  of  said  act,  relating  to  the 
"Free  List,"  is  as  follows:  "Sec.  2.  That  on  and  after  the  passage  of  this  act, 
unless  otherwise  specially  provided  for  in  this  act,  the  following  articles  when 
taipcrted  shall  be  exempt  from  duty."  Section  33  reads  as  follows:  "Sec.  33. 
That  on  and  after  the  day  when  this  act  shall  go  Into  effect,  all  goods,  wares, 
and  naerchandise  previously  Imported,  for  which  no  entry  has  been  made,  and 
all  goods,  wares,  and  merchandise  previously  entered  without  paymeat  of  duty 
and  under  bond  for  warehousing,  transportation,  or  any  other  purpose,  for  which 
DO  permit  of  deliveiy  to  the  Importer  or  his  agent  has  been  issued,  shall  be  sub- 
jected to  the  duties  imposed  by  this  act  and  to  no  other  duty,  upon  the  entry  or 
the  wlthdravpal  thereof."  Section  34  repeals  sections  1  to  24,  both  tacluslve, 
of  the  tariff  act  of  August  28,  1804,  and  "all  acts  and  parts  of  acts"  inconsistent 
with  the  provisions  of  the  present  act  of  July  24,  1897,  "said  repeal  to  take  effect 
on  and  after  the  passage  of  this  [latter]  act."  It  Is  further  provided  by  said 
section  34:  "*  •  •  But  the  repeal  of  existing  laws  or  modifications  thereof 
embraced  In  this  act  shall  not  affect  any  act  done,  or  any  right  accruing  or  ac- 
croed,  or  any  suit  or  proceedhig  had  or  commenced  bi  a%  civil  cause  before 
the  said  repeal  or  modifications;  but  all  rights  and  liabilities  under  said  laws 
Shan  continue  and  may  be  enforced  in  the  some  manner  as  If  said  repeal  or 
modifications  had  not  been  made.  Any  offenses  committed  and  all  penalties  or 
forfeitures  or  liabilities  Incurred  prior  to  the  passage  of  this  act  under  any  statute 
embraced  in  or  changed,  modified,  or  repealed  by  this  act  may  be  prosecuted 
or  ponlshed  in  the  same  manner  and  with  the  same  effect  as  If  this  act  had  not 
been  passed.  All  acts  of  limitation,  whether  applicable  to  civil  causes  and  pro- 
eeedtags  or  to  the  prosecution  of  offenses  or  for  the  recovery  of  penalties  or 
forfeitures  embraced  in  or  modified,  changed,  or  repealed  by  this  act  shall  not 
be  affected  thereby;  and  all  suits,  proceedings,  or  prosecutions,  whether  civil  or 
criminal,  for  causes  arising  or  acts  done  or  committed  prior  to  the  passage  of 
this  act  may  be  commenced  and  prosecuted  within  the  same  time  and  with  the 
nme  effect  as  If  this  act  had  not  been  passed.    *    *   *" 
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There  Is  no  controversy,  and  certainly  there  can  be  no  reasonable  contention, 
at  least  under  the  federal  decisions,  as  to  the  day  this  act  took  effect.  The 
phrases  "on  and  after  the  passage  of  this  act,"  as  used  In  sections  1  and  2,  and, 
"on  and  after  the  day  when  this  act  shall  go  Into  effect,"  appearing  In  section 
S3,  unquestionably  embrace  at  least  a  portion  of  the  day  of  its  approval  by  the 
president,  which  was  July  24,  1807.  That  the  law  took  effect  on  the  date  of 
approv.ll  is  clear  from  the  following  authorities:  Arnold  v.  U.  S.,  9  Cranch, 
104;  Sutb.  St.  Const.  §  112,  and  cases  cited;  Louisville  Tp.  v.  Savings  Bank, 
104  U.  S.  400,  475;  1  Kent,  Comm.  457.  The  question  at  Issue  has  been  argued  by 
counsel  on  both  sides  with  much  ability  and  research,  both  orally  and  In  briefs, 
and  In  a  manner  to  greatly  lighten  the  labor  of  investigatlcm  by  the  lK>ard.  The 
general  rule  may  be  conceded  to  be,  as  contended  by  the  government  counsel, 
that,  when  no  special  circumstances  exist,  a  statute  will  ordinarily  be  construed 
to  take  effect  from  the  earliest  moment  of  the  day  of  Its  approval,  unless  some 
other  time  Is  named.  It  was  so  held  In  Arnold  v.  U.  S.,  9  Cranch,  104,  decided 
by  the  supreme  court  In  February,  1815,  the  opinion  being  delivered  by  Mr.  Justice 
Story.  This  ease  Involved  a  question  of  Import  duties  arising  under  a  tariff  act 
approved  July  1,  1812,  the  Importation  under  consideration  having  been  made 
on  the  same  day  the  act  was  approved.  It  did  not  appear,  however,  what  was 
the  piieclse  hour  of  the  day  the  president  approved  the  act,  or  at  what  hour  the 
cargo  aiTlved.  That  act  imposed  an  additional  duty  of  100  per  cent,  upon  all  mer- 
chandise "which  shall,  from  and  after  the  passing  of  this  act,  be  Imported  Into 
the  United  States  from  any  foreign  port  or  place."  It  was  held  that  a  cargo 
of  goods  arriving  In  port  on  July  1,  1812,  was  subject  to  this  additional  duty, 
the  court  observing:  "The  statute  was  to  take  effect  from  its  passage:  and  U 
Is  a  general  rule  that,  when  the  computation  Is  to  be  made  from  an  act  done, 
the  day  on  which  the  act  Is  done  Is  to  be  Included."  Following  this  general 
rule,  and  on  the  authority  of  this  case,  the  attorney  general  advised  the  secretary 
of  the  treasury  on  March  10,  1875,  that  duties  Imposed  by  section  1  of  the  act 
of  February  S,  1875  (chapter  36).  accrued  on  Imiwrtatlons  made  on  the  day  the 
act  was  approved,  no  question  being  direcdy  presented  as  to  fractions  of  a  day. 
14  Ops.  Atljs.  Gen.  U.  S.  542. 

There  arc  some  decisions  also  which  have  applied  the  same  general  principle 
to.  proclamations  of  the  president,  holding  that  they  take  effect  as  of  the  be- 
ginuiug  of  the  day  of  their  date.  U.  S.  v.  Norton,  97  U.  S.  104,  reaffirming 
Lapeyre  v.  U.  S.,  17  Wall.  191.  As  sjild  by  Mr.  Justice  Harlan,  in  Louisville 
Tp.  V.  Savings  Bank.  104  U.  S.  469,  475,  after  referring  to  these  eases  and  to 
the  Arnold  Case,  supra:  "But  to  these  general  rules  tliere  are  established  ex- 
ceptions, as  an  examination  of  adjudged  pjises  and  elementary  treatises  will  show." 
After  reviewing  the  adjudged  cases,  Eiigli.*h  and  American.  Including  all  reported 
federal  decisions,  speaking  for  tlie  supreme  court,  lie  a.s.serts  that  "it  cannot  be 
doubted  that  the  com"t  may,  when  substantial  justice  requires  It,  ascertain  the 
precise  hour  when  the  statute  took  effect  by  the  approval  of  the  executive."  It 
was  accordingly  decided  by  the  com-t  tliat  the  constitution  of  Illinois,  which  was 
adopted  and  went  into  effect  on  July  2,  1870,  would  not  be  construed  retro- 
spectively to  Invalidate  certain  township  bonds  i.ssuetl  in  aid  of  a  railroad,  hi  the 
forenoon  of  the  same  day,  under  a  pre-e.vlsting  statute,  which  lawfully  authorized 
their  is.sue,  although  the  new  constitution  prohibited  them.  The  clearly  announced 
doctrine  of  this  case  of  Louisville  Tp.  v.  Savings  Bank.  104  U.  S.  469,  which 
Is  the  latest  dellveqatce  of  the  supreme  court  on  this  particular  subject,  may  be 
stated  to  be  that,  wien  It  Is  necessary  to  determinine  conflicting  rights,  courts 
of  justice  will  take  cognizance  of  the  fractions  cf  a  day.  This  case  repudiates  the 
aii.clont  iloftrine  that  the  law  would  in  no  case  ivcognize  fractions  of  a  day,  and 
that  all  statutes  are  to  be  construed  to  take  effect  from  the  lirst  moment  of  the 
day  of  theh"  approval  i>y  the  executive.  The  court  there  approved  the  rule  de- 
claivd  in  Grosvenor  v.  MagUl,  37  111.  239.  as  l)elng  "consistent  with  soimd  reason 
and  puiillc  policy."  and  as  being  "in  line  with  the  settled  course  of  decisions  in 
other  courts."  This  langu:ige  Is  quoted  from  the  Illinois  decision:  "It  is  true 
that  for  many  purpo-ses  the  law  knows  no  divisions  of  a  day.  but  whenever  It 
lH>conu's  important  to  the  ends  of  justice,  or  in  order  to  decide  uiwn  c-ontticting 
Interests,  the  law  will  look  Into  fi-aciions  of  a  day  as  readily  as  into  the  fractious 
of  any  otlier  unit  of  time.  2  Bl.  Comm.  140,  notes.  Tlie  nUe  is  purely  one  of 
couv'eiiicuce,  which  must  give  way  whenever  the  rights  of  parties  requii-e  it 
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There  Is  no  Indivisible  unity  about  a  day  which  forbids  us,  in  legal  proceedings, 
to  fonsider  Its  component  hours,  any  more  than  about  ainonth  which  restrains 
U8  from  I'egarding  its  constituent  days.  The  law  is  not  made  of  such  unreason- 
able and  arbitrary  rules."  So.  in  Bank  v.  Buikhardt,  100  U.  S.  G86,  689,  it 
was  said:  "For  most  purposes,  the  law  regards  the  entire  day  as  an  ludlvlslble 
unit.  But  when  the  priority  of  one  legal  right  over  another,  depending  on  the 
order  of  events  occurring  on  the  same  day,  is  involved,  this  rule  is  necessarily 
deiKirted  from."  The  principle  is  thus  stated  in  23  Ain.  &  Qng.  Enc  I^aw,  p.  215, 
citing  the  above  case  and  many  other  authorities:  "The  view  which  seems  to  be 
.supported  by  the  weight  of  authority  is  tliat  a  bill  becomes  operative  only  from 
the  time  of  its  approval;  that  the  doctrine  that  there  is  no  fraction  of  a  day 
is  a  legal  fiction,  which  may  be  overthrown  by  the  fact,  when  necessary,  in 
order  to  accomplish  substantial  Justice.  Accordingly,  whenever  a  question  arises 
as  to  the  time  when  a  statute  took  effect,  the  court  may  resort  to  any  source  of 
information  which,  in  its  nature,  is  capable  of  conve}1ng  to  the  Judicial  mind 
a  clear  and  satisfactory  answer  to  the  question,  the  best  and  most  satisfactory 
evidence  in  all  cases  bebig  required."  A  like  view  is  taken  in  Suth.  St.  Const. 
I  110:  "The  weight  of  American  amhority,"  concludes  the  author,  "is  that  a 
statute  which  Is  to  go  into  effect  immediately  is  operative  from  the  instant  of  Us 
pasj^age."  So  to  Potter's  Dwar.  St.  p.  -lOl:  "Common  sense  and  common  Justice 
e<]ually  mistain  the  proiwsition  of  allowing  fractions  of  a  day  whenever  it  will 
promote  the  purposes  of  substantial  Justice.  The  time  of  the  approval  of  an  act 
is  a  question  of  fact.  The  constitution  declares  that  to  be  the  'time  when  the 
law  takes  effect  This  act  of  approval  cannot  look  backward,  and  by  relation 
or  fiction  make  that  a  law  at  any  antecedent  period  of  the  same  day  which  was 
not  so  before  the  approval.  The  constitution  cannot  be  abrogated  by  construc- 
tion. The  law  prescribes  a  nile  for  the  future,  not  for  the  past;  and  this,  in 
a  republican  government.  Is  a  doctrine  of  vital  importance  to  the  security  and 
prot<>t.-tion  of  the  citizen." 

It  is  provided  by  the  constitution  of  the  United  States  (article  1,  §  7)'  that 
"everj-  bill  shall  take  effect  as  a  law  from  the  time  of  its  approval  by  the  presi- 
d«*nt."'  In  the  case  of  In  re  Richardson.  2  Srorj-,  571,  Fed.  Cas.  No.  11,777.  where 
tliid  clause  of  the  constitution  was  construed  by  Judge  Story,  it  was  held  by  the 
United  States  circuit  com-t  that  the  act  of  March  3.  1843  (repealing  the  bank- 
niptt*j'  act  of  1841),  which  repealing  act  wa.s  passed  by  congress  and  approved 
by  the  president  late  in  the  afternoon  of  said  date,  did  not  affect  Jurisdiction 
of  a  iietiiion  Uied  about  noon  on  the  same  day.  In  referring  to  the  al>ove  clause 
of  the  constitution,  the  learned  Jud.ee  said:  "Now,  it  seems  to  me  clear  from 
this  language  that  in  every  case  of  a  bill  which  is  approved  by  the  president 
it  takes  effect  only  by  such  approval,  and  from  the  time  of  such  approval. 
It  is  the  act  of  approval  which  makes  it  a  law,  and  until  that  act  is  done 
it  la  not  a  law.  The  approval  cnunot  look  backward,  and  by  relation  make 
tliat  a  law  at  any  antecedent  period  of  the  same  day  which  was  not  so  be- 
fore aw>roval,  for  the  general  rule  is,  'Lex  prospicit.  non  respicit.'  The  law 
prescribes  a  rule  for  the  future,  not  for  tlie  past."  .Judge  Story  ob3er\'ed 
furtlier  that  the  oft-rei)eated  doctrine  that  in  law  there  is  no  fraction  of  a 
<lay  is  true  only  in  a  limited  sense  "when  it  will  promote  the  right  and  Jus- 
tice of  the  case."  "It  is."  he  said,  "a  mere  legal  Uction,  and,  therefore  like 
aU  other  legal  fictions,  is  never  allowed  to  operate  against  tlie  right  and 
jut^ti*-**  of  the  case."  This  decision  was  made  about  30  years  after  that  in 
the  Arnold  Case,  supra,  the  opinion  being  In  esich  ca.se  by  the  same  Judge.  They 
can  hf  residily  harmonized  In  principle.  Louisville  Tp.  v.  Savings  Bank,  1(H 
V.  S.  475;  Salmon  v.  Burgess.  1  Hughes,  356,  Fed.  Cas.  No.  12.202.  We  shall 
not  consume  time  In  reviewing  the  numerous  adjudications  which  support,  the 
above  conclusion.  The  ca.ses  are  admitted  to  be  in  conflict,  but  the  weight  of 
rea.«)u  and  authority,  in  our  Judgment,  supports  tiie  views  above  announced. 
I»uisville  Tp.  v.  Savings  Bank,  104  V.  S.  40"J;  Burgess  v.  Salmon,  07  U.  S.  381; 
In  re  Kiehardson,  2  Story,  571.  Fed.  Cas.  No.  11,777;  In  re  Wynne,  Chase  (John- 
son's Rep.  251)  227,  Fed,  Cas.  No.  18,117:  Bank  v.  Burkhardt,  100  U.  S.  C8t3, 
iJSn;  Crosvenor  v.  ilagill,  37  111.  239:  Croveno  v.  Railroad  Co.,  150  N.  Y.  223, 
230.  44  N.  E.  9(!8;  People  v.  Clark.  1  Cal.  40C:  Sabnon  v.  Burgess,  1  Huglies, 
3.V5.  Fed.  Cas.  No,  12.2(i2:  Combe  v.  Pitt,  3  Burrows.  UXi:  In  re  Ankrim, 
3  Mcl.*iui,  285,  Fed.  Cas.  No.  305;,  Kennedy  v.  Palmer,  C  Gray,  310;   Bemis  v. 
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Leonard,  118  Mass.  502;  1  Kent,  Comni.  457;  Arrowsmlth  v.  Hamerlng,  39 
Ohio  St.  573;  Strauss  v.  Helss,  48  Mi  292;  Brainard  v.  Bushnell,  11  Conn.  16. 

The  counsel  for  the  government  mukes  the  fnilher  contention  that,  while  the  law 
often  takes  cognizance  of  the  fractions  of  a  day  to  determine  conflicting  priorities 
of  private  rights,  the  rule  has  no  application  to  a  public  statute  involving  a  con- 
test between  the  citizen  and  the  government  in  a  case  of  this  kind.  As  much. 
It  Is  true,  was  said  by  Judge  Prentiss  in  Re  Welman,  20  Vt  654,  but  the  case  of 
Burgess  v.  Salmon,  97  U.  S.  381,  Is  an  airthorlty  clearly  to  the  contrary.  That 
was  a  contention  between  a  citizen  and  the  government.  Involving  the  validity 
of  an  internal  revenue  tax  on  certain  tobacco.  In  the  forenoon  of  March  3,  1875, 
the  owners  of  a  quantity  of  tobacco  stamped,  sold,  and  removed  it  for  consump- 
tion from  the  place  of  manufactvu-e,  It  l)eing  subject,  under  section  3368  of  the 
United  States  Revised  Statutes,  to  a  tax  of  only  20  cents  per  pound.  On  the 
afternoon  of  the  same  day,  the  president  approved  the  act  of  March  3,  1875 
(18  Stat  339),  Increasing  tibe  tax  to  24  cents  per  pound,  bat  providing  that  such 
lncrea.se  should  "not  apply  to  tobacco  on  which  the  tax  under  existing  laws  shall 
have  been  paid  when  this  act  takes  effect."  It  was  agreed,  as  a  matter  of  fact, 
that  the  duty  of  20  cents  bad  been  paid,  and  the  tobacco  had  been  r^noved,  be- 
fore the  act  in  question  had  been  approved  by  the  president.  It  was  said  by 
the  court,  after  citing  the  seventh  section  of  article  1  of  the  federal  constitution, 
above  quoted  by  us:  "In  the  present  casfe  the  president  approved  the  bill,  and 
the  time  of  such  approval  points  out  the  earliest  possible  moment  at  which  it 
could  become  a  law,  or,  in  the  words  of  the  act  of  March  3,  1875,  at  which  it 
could  take  eftect."  This  case  clearly  decides  that  the  law  would,  under  the 
facts  stated,  regard  the  fractions  of  a  day  so  far  as  to  hold  that  a  statute  impos- 
ing an  additional  tax  on  goods  would  not  be  construed  to  tie  retrospective  for  a 
single  moment,  so  as  to  affect  the  rights  of  the  citizen  ah«ady  accrued  under 
a  previous  statute  Imposing  a  lower  rate  of  duty  on  the  like  merchandise.  The 
act  was  held,  in  other  words,  not  to  take  effect  at  the  earliest  hour  of  the  day 
of  approval,  but  only  In  future  from  the  moment  of  such  approval  The  agree- 
ment made  in  that  case  as  to  the  exact  time  of  the  approval  of  the  bill,  as  ob- 
served by  Mr.  Justice  Harlan,  in  Louisville  Tp.  v.  Savings  Bank,  104  U.  S. 
469,  477,  "cotdd  not  have  authorized  an  inquiry  into  the  fractions  of  a  day, 
unless  such  inquiry  were  permissible  by  the  established  rules  of  law."  The 
case  of  Lapc.vre  v.  U.  S.,  17  Wall,  191,  where  a  dictum  to  the  contrary  ap- 
pears, was  held  to  contain  nothing  to  make  it  an  authority  on  the  question  under 
consideration.  The  Lapeyre  Case,  decided  by  a  divided  court,  it  is  true,  was  re- 
afllrmed  in  U.  S.  v.  Norton,  97  U.  S.  164,  where  a  proclamation  of  the  president, 
dated  June  13,  1865  (13  Stat.  763),  annulling  certain  trade  restrictions  in  the 
Southern  States,  was  held  to  have  taken  effect  as  of  the  l)eginning  of  the  day 
it  was  issued.  But  in  that  case  no  proof  was  offered  or  made  as  to  fractions 
of  the  day,  and  hence  the  court  held  that  they  could  not  be  taken  into  account. 
In  other  words,  the  general  rule  was  applied,  which  is  often  one  of  convenience 
or  necessity. 

We  can  see  no  difference  in  the  principle  In  its  application  to  import  duties 
and  Internal  revenue  taxes.  The  one  case,  as  much  as  the  other,  involves  a 
question  of  substantial  Justice  in  the  matter  of  taxation,  and  of  conflicting 
rights  of  the  Rovernment  on  the  one  hand  and  the  citizen  on  the  other,  ariaiog 
under  a  new  tariff  law  which  repeals  an  old  one.  To  such  cases,  as  we  have 
seen,  the  fiction  of  retrospective  relation  of  statutes  has  no  proper  application, 
and  the  fractions  of  a  day  will  be  considered,  in  order  to  determine  the  precise 
momeut,  or  punctum  temix>rls,  when  the  new  law  repealing  the  old  one  was 
made  effective  by  the  approval  of  the  executive.  This  view  is  rendered  more 
forcible  by  the  fict  that  section  34  of  said  act  above  cited  provides  expressly 
that  the  repeal  or  modification  of  the  tariff  act  of  August  28,  1894,  "shall  not 
affect  any  act  done,  or  any  right  accruing  or  acci-ued  •  •  *  before  the 
said  repeal  or  modification;  but  all  rights  and  liabilities  under  said  laws  shall 
continue  and  may  be  enforced  in  the  same  manner  as  If  said  repeal  or  modlflca- 
tiou  liad  not  lx>en  made."  This  provision  Is  identical  In  language  with  the  repeal- 
ing section  (72)  of  the  tariff  act  of  August  28,  1804  (28  Stat.  509,  c.  349),  which 
was  constnied  by  the  supreme  court  in  V.  S.  v.  Burr,  159  U.  S.  78,  15  Sup.  Ct. 
1002.  It  was  said  by  Chief  Justice  Fuller  that  this  repealing  section  "kept  In 
force  every  right  and  liability  of  the  government  or  any  other  person  which 
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liad  been  Incurred  or  accrued  prior  to  the  passage  of  the  act,  and  thereby  every 
each  riKht  or  liability  was  excepted  out  of  the  efTect  sought  to  be  given  to  the 
first  Bectlon."  The  court  observed  that  the  legislative  intention  was  apparent 
that  "the  act  of  October,  1890,  should  remalB  In  full  force  and  effect  until 
the  passage  of  the  new  act  on  August  28th,  and  that  all  acts  done,  rights 
accrued,  and  liabilities  Incurred  under  tbe  earlier  act,  prior  to  the  repeal,  should 
be  saved  from  the  effect  thereof  as  to  all  parties  Interested,  tbe  United  States 
Included."  It  was  held  that  the  rights  of  the  government  to  duties  under  the 
tariff  act  of  October  1,  1800,  which  was  in  force  between  August  1  and  August 
'JS,  1884,  was  a  right  accruing  prior  to  the  passage  of  the  latter  act;  that  Is, 
"tbe  date  when  the  bill  became  a  law."  The  section,  we  m:iy  add,  as  Is  manifest, 
equally  preserves  the  accrued  rights  of  tbe  citizen  as  well  as  those  of  the 
goTenunent.  This  express  language  of  the  statute,  moreover,  entirely  harmonizes 
wtth  tbe  common-law  rule  that  "the  repeal  of  a  statute  has  no  effect  on  those 
rights  and  interests  which  have  accrued  under  it,  and  which  are  passed  and 
cloBed."  23  Am.  &  Eng.  Enc.  Law,  001.  TlK  court,  furthermore.  In  tbe  Biur 
Case,  reiterated  the  well-settled  general  rule,  often  before  annoimced,  that 
"wwds  In  a  statute  ought  ifot  to  have  a  retrospective  application,  unless  they  are 
80  clear,  strong,  and  imperative  that  no  other  meaning  can  be  annexed  to  them, 
or  imless  the  Intention  of  .the  legislature  cannot  be  otherwise  sattsfled."  It 
waK  observed  that  section  1  of  the  act  in  question  (which  nsed  the  same 
pltrawcdogy  as  section  1  of  the  present  act)  provided  that  there  "shall"  be  levied 
certain  specified  duties.  "In  our  judgment,"  said  the  chief  Justice,  "tbe  word 
'slinll'  spolte  for  the  future,  and  was  not  intended  to  apply  to  transactions  com- 
pleted when  the  act  became  a  law." 

There  Is  another  reason  why  it  would  seem  that  congress  never  Intended  that 
this  act  should  be  construed  to  be  retrospective  in  its  operations.     Section  32 
materially  amends  section  7  of  the  act  of  June  10,  1890  (26  Stat  131).     Prior 
to  amendment,  said  section  7  lm];x>aed  certain  additional  or  pemil  duties  on  im- 
ported merchaiidlse  only  in  case  "the  appraised  value"  should  "exceed  by  more 
than  ten  per  centum  the  value  declared  In  the  entry."    Section  32  of  the  new  act 
of  Jnly  24.  1897,  while  it  reduces  the  per  cent,  of  these  additional  duties, 
entirely  abrogates  this  10  per  cent,  limitation,  and  Imposes  "an  nddltlonnl  duty 
of  one  p3r  centum  of  the  total  appraised  value"  of  any  Imported  merchandise 
"tar  ea^  one  per  centum  that  the  appraised  value  exceeds  the  value  declared 
in  the  entry."    These  additional  duties,  which,  as  said  in  Bartlett  v.  Kane,  IC 
How.  274,  "were  enacted  as  discuurngcmeuts  to  fraud,  and  to  prevent  efforts 
by  Iiiiiwrters  to  escape  the  legal  rates  of  duty."  have  been  construed  to  be  "penal- 
ties." within  the  meaning  of  sections  52!)2,  5203,  of  the  United  States  Kevised 
Statutes,  and  were  held  to  be  subject  to  renils»ion  as  such  under  the  .luthoiity 
conferred  on  tbe  secretary  of  tbe  treasury  to  remit  fines,  forfeitures,  and  penal- 
ties.    Attorney  General  Olney  so  advised  the  treasury  department  In  nn  elaborate 
opinion,  dated  September  9,  1893  (Synoi)sls.  1.5,946),  and  tte  practice  has  since 
then  obtained  of  their  remission  by  the  si'cretary  within  bis  lawful  discretlou. 
"On  principle,"  said  the  attorney  general,  "it  Is  dear  that  the  so-called  'addi- 
tional duly'  Is  a  penalty.    It  is  not  provided  for  the  ptu-iw-so  of  revenue.    It  Is 
no  les.s  a  iienalty  because  proof  of  fraud  or  other  willful  misconduct  is  not  a 
necessary  preliminary  to  Us  infliction.     It  is.  In  Its  es.seuce,  a  line  inflicted  to 
promote  honesty.    Nor  Is  it  less  a  penalty  because  it  is  called  something  else. 
The  law  looks  at  facts,  not  namies."    Many  court  decisions  were  cited  by  the 
attorney  general  In  support  of  his  views,  including  Greciy  v.  Thompson,  10  How. 
225:  Maxwell  v.  Grlswold,  Id.  242;  Bartlett  v.  Kane,  IC  How.  2(a,  274;  Passavnnt 
V.  IT.  S..  148  tJ.  S.  214,  13  Stip.  Ct.  572.    It  Is  tnie  that  said  section  32  pro- 
Ttde*  that  "sncb  additional  duties  shall  not  be  construed  to  be  penal,  and  shall 
not  be  remitted,  nor  the  jayment  thereof  avoided,"  except  in  certain  cases  speci- 
fied.    We  construe  this  to  mean  that  such  duties  shall  not  be  Interpi-ctcd  to  be 
penal,   so  as  to  be  subject  to  remission  as  penalties  under  the  sections  of  the 
Revised  Statutes  construed  by  the  attorney  general.    It  cannot  l)e  suppo.sed  that 
corirress  Intended  to  declare  that  they  sliall  not  be  judicially  constnied  as  penal, 
so  far  aa  they  partake  of  the  nature  of  an  ex  |K>st  facto  law.    Burgess  v.  Salmon, 
97    TJ.    8.  381,   384;    Cummlngs  v.   Missouri,   4   WalL   277.     The  authorities 
are  miifonn  hi  holding  that  the  fiction  of  the  relation  of  statutes  does  not  apply  to 
penal  statntes.    If  the  above  section  be  penal,  it  cannot  be  construed  to  be  retro> 
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active  for  a  single  momeitt  of  the  day  on  which  the  bill  was  approved  by  the 
pn'sident.  As  said  by  Judgre  Hughes  In  Salmon  v.  Burgess,  1  Hughes.  356;  Fed. 
Cas.  No.  12,262,  which  Involved  the  precise  questioi  under  consideration,  It 
would  be  alisurd  to  eonstme  th^peual  sections  of  a  1^  to  be  operative  jlt  one 
hour  of  tlie  day  and  its  other  parts  as  in  force  at  another  time  of  tne  same 
diij'.  "The  law,"  he  said,  "is  an  entirety.  If,  as  to  its  penal  features,  It  cannot  be 
held  to  have  gone  into  effect  until  9  p.  m.  of  the  day  of  Its  enactment,  neittaef- 
can  it  be  held  to  have  gone  into  effect  before  that  hour  as  to  Its  other  provisions." 
These  views  are  in  harmony  with  the  opinion  of  the  supreme  court  in  the  snthe 
or  a  similar  case  on  appeal.  Burgess  v.  Salmon,  supra.  And  a  like  course  of 
reasoning  was  adopted  in  U.  S.  V.  Burr,  159  V.  S.  78,  15  Sup.  Ct.  1()02,  in- 
volving the  date  on  which  the  tariff  act  of  1894  went  into  effect.  The  question 
Is  one  of  legislative  intention,  rather  than  of  mere  construction,  ^ut,  admitting 
the  question  to  be  one  of  doubt,  as  often  announced,  it  must  be  resolved  in  favor 
of  the  Importers,  "as  duties  are  never  Imposed  on  the  citizen  upon  vague  or 
doubtful  Interpretations."  Hartranft  v.  Wiegmann,  121  tJ.  S.  609,  7  Sup.  Ct; 
1240.  # 

There  Is  nothing  In  section  33  which.  In  our  Judgment,  can  properly  be  con- 
strued to  antagonize  the  conclusions  above  reached.  The  phrase  there  used  Is, 
"on  and  after  the  day  when  this  act  shall  go  into  effect,"  eta,  special  provision 
being  made  as  to  goods  "previously  imiwrted,  for  which  no  entry  has  been 
made/'  and  goods  "prevlouslj-  entered  without  payment  of  duty,  and  under  bond 
foy  warehouse,  transportation,  or  any  other  pur[)ose.''  In  Pngh  v.  Duiie  of  Leeds, 
Cowp.  714,  the  phrases,  "from  the  day  of  the  date"  and  "from  the  date"  were 
decided  to  mean  tlie  same  thing,  and  this  view  was  affirmed  by  the  supreme 
Judicial  court  of  Mas.sachusetts  In  Bigelow  v.  Wiilson,  1  Pick.  485.  Wfe  ac- 
cordingly construe  the  words,  "on  and  after  the  day  when  this  act  shall  go  into 
effect,"  used  in  section  33,  to  mean  simply  on  and  after  the  time  the'act  shall 
become  operative  as  a  law  by  the  approval  of  the  president.  Any  other  view 
would  create  an  embarrassing  hiatus  as  to  the  status  of  all  goods  imported 
prior  to  the  24th  day  of  July,  1807,  and  entered  for  consumption  between  12 
o'clock  of  the  night  of  the  '2M  of  July  and  six  minutes  after  4  t).  m.  of  the 
24tb  of  Jtily,  when  the  bill  received  the  president's  signature.  It  is  actnirdingly 
om-  Judgment  that  the  evidence  offered  as  to  the  precise  time  when  the  act 
In  question  was  approved  by  the  president  is  relevant  and  .admissible,  and  we 
BO  hold;  and  that  this  Is  a  case  where  the  fractions  of  a  day  must  necessarily 
be  considered  so  as  to  determine  the  conflicting  riglits  of  the  government  and  tie 
oitizeu  arising  under  two  tariff  acts,  edch  of  which  was  operative  during  parts 
of  the  same  day;  otherwise  there  would  .seem  to  be  a  failure  of  substantial 
Justice  resulting  from  the  retroactive  application  of  a  new  law  to  transactions 
ccnipleted  and  rights  accrued  at  the  hour  of  its  enactment.  Our  conclusion  is: 
(1)  That  the  tariff  act  of  July  24,  1897,  did  not  Ixjconie  operative  as  a  law  until 
six  minutes  after  4  o'clock  p.  m.  of  said  day  when  it  was  approved  by  the 
president;  (2)  that  It  was  not  operative  by  relation  on  any  previoiis  hour  of 
the  day,  but  that  the  tariff  act  of  August  28,  1894,  remained  unrepealed  and 
in  force  until  the  precise  moment  when  said  act  of  Jul.v  24,  1897.  was  approve<l; 
(3)  tliat  goods  Imported  and  entered  for  consumption  in  the  forenoon  of  said 
July  24,  1897  (or  at  any  hour  prior  to  the  time  of  approval  of  said  act),  would 
be  governed  as  to  classification  and  rates  of  duty  by  the  tariff  act  of  1894.  and 
not  i)y  said  act  of  1897.  The  protests  are  susialued  In  harmony  with  the 
foregoing  views,  .ind  the  collector's  decision  in  each  case  Is  reversed,  wHii  instruc- 
tions to  rellquidatc  the  entries  accordlngl}'. 

Max  J.  Kohler,  Asst.  U.  S.  Atty. 

W.  Wickhani  Smith,  for  defendants  Iselin  &  Co. 

Stephen  G.  Clarke,  for  defendants  Hirsch  &  Co. 

TOWNSEND,  District  Judge  (orally).  These  cases  raise  the  qaes- 
tion  whether  the  tariff  act  of  July  24.  IsftT,  commonly  known  as  the 
"DIngley  Act,"  became  effective  at  the  precise  time  in  the  day  oh 
which  it  was  signed  by  the  president  or  at  the  beginning  of  sa^d 
day.    The  various  questions  involved  have  been  exhaustively  pre- 
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sented  in  the  arguments  and  briefs  of  counsel,  and  have  been  care- 
fully considered  and  examined.  The  opinion  of  the  board  ol  gen- 
eral appraisers  reversing  the  action  of  the  collector  contains  a  full 
statement  of  the  facts  and  an  admirable  discussion  of  the  questioufl 
of  law,  and  the  decision  of  said  board  is  hereby  affirmed. 


UNITED  STATES  V.  WOLFF  et  al. 

(Oircait  Conrt,  S.  D.  New  York.    March  1,  1898.) 

CtsTOMs  Duties — Classification — Sheet  Stkel.' 

Sheet  8te6l  In  stripe.  coM  rolled,  rained  at  less  tban  fODr  cent*  a  ponnd, 
was  dutiable  under  paragraph  122  of  the  act  of  August  27,  1891,  according 
to  par  value  per  pound,  and  not  under  paragraph  124. 

This  was  an  application  to  review  a  decision  of  the  board  of  gen- 
eral appraisers  reversing  a  decision  of  the  collector  of  the  port  of  New 
York  in  regard  to  the  classification  for  duties  under  the  act  of  August 
27, 1894,  of  certain  merchandise.  The  board  found  that  it  was  "sheet 
stpti  in  strips,  cold  rolled,  valued  at  lebs  than  4  cents  per  pound,"  and 
dutiable  under  paragraph  122,  according  to  value  per  pound, 

J.  T.  Van  Rensselaer,  for  the  United  States. 
W.  Wickham  Smith,  for  importers. 

TOWNSEND,  District  Judge  (orally).  The  decision  of  the  board  of 
general  appraisers  sustaining  the  protest  Of  the  impoi'ters  is  aflSTmed. 
The  contention  of  the  counsel  for  the  United  States  that  in  paragraph 
124  of  the  act  of  1894  the  words  "and  all  the  foregoing  manufactures 
of  iron  or  steel  of  whatever,  shape  or  form  valued  above  four  cet\t8  per 
pooiid"  shall  be  interpreted  as  though  printed  in  l»racketB,  and  thereby 
80  limited  as  not  to  apply  to  any  of  the  foregoing  articles  except  round 
iron  or  steel  wire,  would  violate  the  settled  rules  of  statutory  con- 
struction. 


SCHROBDEB  et  aL  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.     March  8,  1898.) 

No.  2,680. 

CcOTOMs  DuTiBs— Tobacco  Scraps. 

lieaf  tobacco  scraps,  broken  from  the  leaves  In  handling  and  stripping, 
are  dutiable  as  "waste,"  and  not  as  manufactured  tobacco. 

ITiia  was  an  appeal  from  the  decision  of  the  board  of  genefal  ap- 
praisers of  New  York  fixing  the  duty  to  be  imposed  on  certain  tdbaccd. 

Stephen  G.  Clarke,  for  importers. 
Henry  Q  Piatt,  Asst  U.  S.  Atty. 

TOWXSEND,  District  Judge.  The  article  in  question  consists  of 
those  portions  of  the  leaf  tobacco  which  break  off  in  handling  the 
tobacco  before  it  is  stemmed  or  in  the  process  of  stripping.    It  falls 
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on  the  floor,  and  is  swept  up,  and  is  used  for  the  same  purposes  as 
original  leaf  tobacco.  It  is  used  as  filler  tobacco,  and  is  known  as 
"scrap  filler."  It  is  unnecessary  to  consider  all  the  questions  pre- 
senter! by  tlie  elaborate  briefs  and  arjjuments  of  counsel.  Upon  the 
argument  of  this  case,  I  \^as  inclined  to  affirm  the  decision  of  the 
board  of  general  appraisers  in  conformitv  with  the  opinion  of  the  court 
of  appeals  in  Sheldon  v.  U.  S.,  5  C  C.  A.  282,  55  Fed.  818.  But  I  have 
been  unable  to  distinguish  the  material  issues  herein  from  those  in- 
volved in  Seeberger  v.  Castro,  153  U.  S.  32,  14  Sup.  Ct.  76G,  where  the 
supreme  court  of  the  United  States  decided  that  tobacco  sweepings 
such  as  those  in  question  herein  were  "waste."  I  think  that  opinion 
is  controlling  upon  the  issues  herein,  and  for  that  reason  the  decision 
of  the  board  of  general  appraisers  is  reversed. 


KIMER  et  al.  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    March  3,  189a) 

Customs  Duties— Frkk  Ehtbt  of  Scikntivic  Insthumbsts— Comfliakck  with 
Reoulatioks. 

To  entitle  an  Importer  to  the  benefit  of  paragraph  585  of  the  tariff  art 
of  18&4,  authorizing  the  free  entry  of  "philosophical  and  sclentlflc  Instru- 
ments imported  for  the  use  of  a  society  Incorporated  for  sclentlflc  pur- 
poses," the  aflBdavIt  required  by  the  regulations  prescribed  by  the  sec- 
retary of  the  treasury  in  such  cases  must  be  filed  before  the  arrlral 
<^  the  articles,  showing  that  they  were  imported  by  order  of  snch  Institu- 
tion, and  not  for  sale  or  distribution;  otherwise,  the  collector  Is  Justified 
in  requiring  payment  of  the  prescribed  duty. 

This  was  an  appeal  by  Eimer  &  Amend,  importers,  from  the  deci- 
sion of  the  board  of  general  appraisers  sustaining  the  action  of  the 
collector  of  >^ew  York  in  assessing  duty  upon  certain  instruments  im- 
ported. 

H.  T.  Walden,  for  importers. 

H.  L  Sedgwick,  for  the  United  States. 

TOWNSEND,  District  Judge.  The  goods  in  question  were  assessed 
as  optical  instruments  at  40  per  cent,  ad  valorem,  under  the  provi- 
sions of  paragraph  !)8  of  the  act  of  1894,  and  are  claimed  as  free  under 
paragraph  585  of  said  act,  as  "philosophical  and  scientific  instruments 
imported  for  the  use  of  a  society  incorporated  for  scientific  purposes." 
The  apparatus  was  imported  for  the  use  of  the  state  board  of  health 
of  Minnesota.  It  is  doubtful  whether  this  board  of  health  is  an  insti- 
tution established  for  scientific  purposes,  within  the  benefit  of  the  act. 
Robertson  v.  Oelschlaeger,  137  U.  S.  436, 11  Sup.  Ct.  148.  But,  with- 
out determining  this  question,  I  think  the  decision  of  the  board  sus- 
taining the  action  of  the  collector  should  be  affirmed,  upon  the  ad- 
mitted fact  that  the  custom-house  regulations  were  not  complied  with. 
Under  the  authority  of  Kev.  St.  §  251,  giving  the  secretary  of  the  treas- 
ury power  to  make  regulations,  he  made  a  regulation  not  inconsistent 
with  law  providing  that,  for  the  free  entry  of  such  merchandise,  an 
affidavit  must  be  made  within  seven  days  before  their  arrival  that  such 
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articles  were  impoited  bj  the  order  of  such  institution,  and  not  for  sale 
or  distiibution.  This  regulation  seems  to  be  a  i-easonable  one.  It 
does  not  appear  that  its  reasonableness  has  ever  been  called  in  ques- 
tion.   The  decision  of  the  board  of  general  appraisers  is  affirmed. 


PISH  BROS.  WAGON  CO.  v.  FISH  BROS.  MFG.  CO. 
(Circuit  Conrt,  N.  D.  Iowa.     April  20,  1898.) 

L  UsB  OF  Tradb-Mark  and  Tkadb-Nahb  by  Two— Assionabimtt  ov  Riobt. 
In  a  suit  betn-een  the  originator  of  a  manufacturing  business  and  the 
purchaser  thereof,  It  was  decided  that  the  right  to  the  trade-mark  and 
trade-name  used  In  connection  therewith  was  not  exclusive  In  either  party, 
bat  that  each  had  a  right  to  the  limited  use  thereof.  Held,  that  such  right 
was  assignable. 

2.  Same— Claihs  of  Genuimbness— Rights  Fixed  bt  Court. 

Where  the  court  has  decided  that  each  of  the  parties  to  a  suit  Is  entitled 
to  manufacture  an  article,  and  use  the  same  name  and  trade-mark  to 
designate  It,  it  Is  not  open  to  either  to  give  out  or  claim  that  he  manu- 
factures the  only  genuine  article  of  that  name;  but  neither  can  be  restrain- 
ed from  using  the  trade-mark  or  trade-name,  at  the  suit  of  the  other. 

This  was  a  suit  in  equity  brought  by  the  Fish  Bros.  Wagon  Com- 
pany, of  Racine,  Wis.,  against  the  Fish  Bros.  Manufacturing  Com- 
pany, of  Clinton,  Iowa,  to  restrain  defendant  from  the  use  of  the 
trade-mark  and  trade-name  claimed  by  complainant. 

Quarles,  Spence  &  Quarles  and  Preston  &  Moffitt,  for  complainant. 
W.  J.  Turner  and  Chase  &  Seaman,  for  defendant. 

SHIRAS,  District  Judge.  From  the  evidence  submitted  in  this 
case,  it  appears  that  in  1863  Fish  &  Bull  began  the  manufacture  of 
wagons  at  Racine,  Wis.;  and  about  a  year  later  Bull  retired  from 
the  firm,  and  Abner  C.  Fish  became  interested  in  the  business  witU 
liis  brother  Titus  G.,  the  firm  name  being  changed  to  Fish  Bros.  In 
1868  John  C.  Hoggins  and  E.  B.  Fish  were  admitted  as  partners,  and 
the  firm  name  was  changed  to  Fish  Bros.  &  Co.  Shortly  after  this 
tune  the  firm  became  embarrassed  financially,  and  an  arrangement 
was  made  with  Jerome  L  Case,  under  wliich  the  latter  advanced  a 
la^e  amount  of  money  in  aid  of  the  business,  and  received  as  se- 
curity a  transfer  of  the  assets  of  the  fi^m;  the  business  being  con- 
ducted in  the  name  of  Fish  Bros.  &  Co.,  Agents.  In  1880  Jerome  I. 
Case  brought  a  suit  against  the  firm  to  settle  the  respective  rights 
of  the  parties  under  the  agreement  above  named.  During  the 
pendency  of  this  suit,  and  in  the  year  1882,  Abner  C.  Fish  ceased  to 
be  a  member  of  the  firm,  and  D.  J.  Morey  and  S.  S.  Lyon  were  admit- 
ted thereto,  without  change  in  the  firm  name.  On  the  2d  day  of  Oc- 
tober, 1882,  a  declaration  for  a  trade-mark  was  duly  registered  in  the 
United  6tate«K>atent  office  in  the  name  of  Fish  Bros.  &  Co. ;  it  being 
stated  that  the  firm  was  composed  of  T.  G.  Fish,  £.  B.  Fish,  D.  J. 
Morey,  and  S.  S.  Lyon,  and  that  the  trade-mark  had  been  used  by  the 
Fish  Bros,  since  1873  in  connection  with  the  manufacture  of  wagons. 
On  October  16,  1883,  J.  L  Case  was  appointed  receiver,  in  the  suit 
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brpught  by  bim  against  the  flrtu ;  and  he  took  possession  of  the  wagon 
plant,  to  the  exclusion  of  the  firm  of  Fish  Bros.  &  Co.  Thereupon  T.G. 
Fish  and  E.  B.  Fish  made  an  arrangement  with  the  Olds  Wagon  Com- 
pany, of  Ft.  Wayne,  Ind.,  for  the  manufacture  of  wagons  which  were 
marlied  "Fish  Bros.  Wagon."  In  September,  1885,  Case  ceased  to 
act  as  receiver  of  the  business  at  Racine,  one  A.  O.  Hall  being  ap- 
pointed to  succeed  him;  and  thereupon  Titus  G.  Fish  resumed  his 
connection  with  the  Racine  plant,  the  business  of  which  was  adver- 
tised as  being  conducted  by  "Fish  Bros.  &  Co., — A.  O.  Hall,  receiver; 
T.  G.  Fish,  superintendent."  In  December,  1886,  one  O.  B.  Johnson 
bought  the  claims  of  Jerome  L  Case,  and  the  assets  of  the  firm  in 
the  hands  of  the  receiver;  and  in  January,  1887,  a  corporation  was 
formed,  under  the  name  of  the  Fish  Bios.  Wagon  Company,  in  which 
Titus  G.  Fish,  Edwin  B.  Fish,  O.  R.  Johnson,  Deane,  and  Booth  were 
the  stockholders;  Johnson  being  elected  president;  Titns  G.  Fish, 
vice  president  and  manager;  Edwin  B.  Fish,  superintendent;  and 
Deane,  treasurer;  and  the  property,  real  and  personal,  composing 
the  plant  at  Racine,  was  conveyed  by  Johnson  to  the  corporation. 
In  March,  1889,  Titus  G.  Fish  ceased  his  connection  with  the  corpo- 
rate business;  and  in  June,  1890,  Edwin  B.  Fish  left  the  employ  of 
the  corporation;  and  thereupon  Titus  G.  Fish,  Edwin  B.  Fish,  and 
Fred  B.  Rsh,  a  son  of  Titus  G.  Fish,  entered  into  a  co-partner rfiip 
agreement  for  the  manufacture  of  and  dealing  in  wagons  under  the 
firm  name  of  Fish  Bros.  &  Co.;  and  an  arrangement  was  entered  into 
with  the  La  Belle  Wagon  Works  for  the  manufacture  of  wagons  by 
that  company  at  Superior,  Wis.,  under  the  supervision  of  Fish  Bros.  & 
Co.  Thereupon  the  Pish  Bros.  Wagon  Company  brought  a  suit  in 
equity  in  the  circuit  court  of  Douglas  county.  Wis.,  against  the  La 
Belle  Wagon  Works  and  Titus  G.  Fish  and  Edwin  B.  Fish,  to  restrain 
the  named  defendants  from  usinsr  the  trade-mark  adopted  by  BMsh 
Bros,  and  Fish  Bros.  &  Co.,  on  the  ground  that  the  same  was  owned  by 
the  Fish  Bros.  Wagon  Company,  having  passed  to  that  corporation 
with  the  transfer  of  the  assets  and  good  will  as  hereinbefore  stated. 
The  case  was  carried  before  the  siipreme  court  of  the  state  of  Wiscon- 
sin, and  an  opinion  rendered  which  defined  the  rights  of  the  parties,  it 
beihg  therein  held  that  a  trade-mark  was  assignable;  that  under  the 
transfer  made  of  the  assets  of  the  company,  and  the  continned  use  of 
the  trade-mark  by  the  complainant  with  the  assent  of  Pish  Bros.,  it 
must  be  held  that  the  right  to  use  the  trade-mark  had  passed'  to  the 
complainant;  that  the  fact  that  Titus  G.  and  Edwin  B.  Fish  subse- 
quently withdrew  from  all  connection  with  the  corporation  did  not  de- 
prive the  complainant  corporation  of  the  right  to  continue  the  use  o" 
the  trade-mark  as  a  means  of  indicating  that  the  corporation  was  con- 
tinuing the  manufacture  of  the  Fish  wagons  at  Racine,  Wis.;  that 
this  right  to  the  use  of  the  trade-mark  was  not  exclusive;  that  the 
Fish  Bros,  had  not  by  contract  debarred  themselves  from  manufac- 
turing wagons  of  the  same  style  at  South  Superior,  Wis.,  or  at  any 
other  place;  that  they  had  the  right  to- attach  to  a  piftce  upon  the 
wagons  the  words  "Fish  Bros.,''  or  "Fish  Bros.  &  Co.,"  together  with 
the  picture  of  a  fish,  or,  in  other  words,  to  use  the  trade-mark  in  ques- 
tion, provided  it  was  so  done  as  not  to  induce  persons  to  believe  that 
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the  wagons  built  by  defendants  were  in  fact  the  product  of  com-, 
plainant's  works  at  Racine.     Ush  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works,  82  Wis.  546,  52  N.  W.  595.     The  case  being  remanded 
for  final  trial  to  the  circuit  court  of  Douglas  county,  it  was  thence 
transferred  to  the  circuit  court  of  Milwaukee  county ;  and  in  April, 
ISUi,  a  final  decree  was  therein  entered,  embodying  in  substance  the 
rulings  found  in  the  opinion  of  the  supreme  court.     The  La  Belle 
Wagon  Works,  becoming  insolvent,  ceased  to  manufacture  wagons 
under  the  agreement  with  Fish  Bros. ;  and  thereupon  Titus  G.  Fish 
and  Edwin  B.  Fish,  acting  in  concert  with  a  number  of  the  citizens 
of  Clinton,  Iowa,  organized  a  corporation  under  the  name  of  the 
Fish  Bros.  Manufacturing  Company,  for  the  purpose  of  engaging  in 
the  manufacture  and  sale  of  wagons,  the  plant  being  located  at 
Clinton,  Iowa;   and  Titus  G.  and  Edwin  B.  Fish  assigned  to  this 
corporation  the  trade-marks  in  question ;  and  thereupon  the  manufac- 
ture and  sale  of  wagons  were  entered  upon  by  this  corporation  at 
Clinton,  Iowa;   Titus  G.  Fish  being  the  president,  and  Edwin  B. 
Pish  the  superintejident,  of  the  company.     On  May  3,  1897,  the  pres- 
ent suit  was  begun,  it  being  claimed  in  the  bill  exhibited  on  behalf 
of  the  Fish  Bros.  Wagon  Company,  of  Racine,  Wis.,  that  the  defend- 
•ant  corjwration,  the  Fish  Bros.  Manufacturing  Company,  of  Clinton, 
Iowa,  was  engaged  in  the  manufacture  and  sale  of  wagons  of  the 
style,  make,  and  appearance  of  the  Fish  wagon  made  at  Racine;  that 
Titua  6.  Fisb  and  Edwin  B.  Fish  could  not  convey  or  assign  a  right 
to  the  use  of  the  trade-mark  to  a  third  party;  that  the  use  thereof 
by  the  defendant  was  a  violation  of  the  rights  of  complainant,  as 
8«'ured  to  it  by  the  decree  entered  in  the  circuit  court  of  Milwaukee 
county,  Wis.,  the  proceedings  had  in  that  case  being  set  forth  at 
length  in  the  bill;  that  the  trade-mark  was  of  value,  and  the  use 
thereof  by  the  defendant  was  in  fraud  of  the  rights  of  the  plaintiff; 
and  that  the  defendant  company,  in  the  catalogues,  folders,  and  ad- 
vertisements of  its  business,  which  it  was  using  in  the  trade,  was  ex- 
ceeding the  rights  secured  to  Titus  G.  Fish  and  Edwin  B.  Fish  in  the 
decree  entered  in  the  Wisconsin  case,  and  was  trespassing  upon  the 
rights  therein  decreed  to  the  complainant. 

It  is  clear  that  the  rights  of  the  parties  in  this  case  are  based 
upon  the  construction  to  be  given  to  the  decision  in  the  case  decided 
in  Wisconsin.  That  suit  was  brought  by  the  complainant  herein 
for  the  express  purpose  of  having  adjudicated  the  extent  of  the 
rights  it  had  acquired,  as  against  Titus  G.  Fish  and  Edwin  B.  Fish 
and  their  assigns,  to  the  business  built  up  at  Racine,  and  in  the 
trademarks  and  trade-names  connected  therewith;  and  the  conclu- 
sions therein  reached  must  be  held  to  be  the  measure  of  the  rights  of 
the  parties  to  the  present  suit.  An  already  stated,  the  complainant 
herein  recites  in  the  bill  the  bringing  of  the  suit  In  the  circuit  coui't 
in  "Wisconsin,  and  the  proceedings  had  therein;  and  the  defendant, 
in  the  answer,  sets  forth  the  same  at  length,  and  avers  that  the  rights 
it  claims  as  the  assignee  of  Titus  G.  Fish  and  Edwin  B.  Fish  are 
those  adjudged  in  that  case;  and  hence  the  first  question  for  con- 
sideration is  the  construction  to  be  placed  on  the  adjudication  had  in 
that  suit.     In  the  opinion  of  the  supreme  court  of  Wisconsin  it  is. 
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in  effect,  held  that  bj  the  transfer  to  the  complainant  of  the  assets 
and  good  will  of  the  plant  and  business  which  had  been  created  at 
Bacine,  Wis.,  under  the  several  names  of  Fish  Bros.,  Rsh  Bros.  & 
Co.,  and  Fish  Bros.  &  Co.,  Agents,  that  company  had  secured  the 
right  to  continue  the  manufacture  of  the  so-called  "Pish  Wagon"  at 
Bacine,  as  the  successor  to  the  preceding  firms,  but  that  such  right 
to  manufacture  the  Fish  wagon  was  not  exclusive  in  complainant, 
and  that  Titus  G.  and  Edwin  B.  Pish,  as  the  originators  of  that  style 
of  wagon,  had  the  like  right  to  manufacture  wagons  of  the  style  and 
make  known  as  the  "Fish  Wagon,"  and  that  both  parties  had  the 
right  to  use  the  trade-marks  and  trade-names  associated  with  the 
Fish  wagon,  as  the  means  of  indicating  the  style  and  kind  of  wagon 
they  dealt  in,  but.  that  the  defendants  Titus  G.  and  Edwin  B.  Fish 
must  not  represent  that  they  were  the  successors  to  the  Bacine  busi- 
ness, or  that  their  wagons  were  in  fact  the  product  of  the  Racine 
factory.  Practically,  the  court  proceeded  on  the  theory  that  the 
trade  mark  and  names  might  subserve  two  distinct  purposes, — the 
complainant  having  the  right  to  use  the  same  to  indicate  that  it.  as 
the  successor  to  the  parties  who  had  built  up  the  business  at  Bacine, 
was  continuing  in  the  manufacture  of  the  Fish  wagon  in  the  plant  or . 
factory  where  it  originated,  at  Racine,  and  the  defendants  Titus  G. 
and  Edwin  B.  Fish  having  the  right  to  use  the  trade  mark  and  names 
to  indicate  that  they  were  engaged  in  the  business  of  manufacturing 
the  Fish  wagon;  they  being  the  persons  who  had  previously  been 
engaged  in  the  manufacture  thereof,  and  from  whom  it  derived  its 
name.  It  appearing  that  the  assets  and  good  will  of  the  business 
at  Bacine,  together  with  the  right  to  a  limited  use  of  the  trade-mark, 
had  been  conveyed  to  complainant,  the  court  further  held  that  the 
Fish  Bros,  could  not  rightfully  represent  that  they  were  the  suc- 
cessors to  the  Bacine  business,  or  that  the  wagons  by  them  made 
were  the  product  of  the  Bacine  factory.  In  brief,  it  was  held  in  that 
case  that  the  complainant  and  the  defendants  therein  had  an  equal 
right  to  continue  and  engage  in  the  business  of  manufacturing  the 
Fish  wagon,  and  each  party  had  a  right  to  a  limited  use  of  the  trade- 
names and  trade-mark  associated  with  that  known  style  of  wagon. 

The  rights  of  the  parties  having  been  thus  adjudicated,  the  next 
question  presented  is  whether  the  present  defendant  can  rightfully 
claun  to  be  a  successor  to  the  rights  adjudged  to  be  held  by  Titus 
G.  and  Edwin  B.  Fish;  it  being  claimed  on  behalf  of  complainant 
that  the  rights  reserved  to  them  in  the  decision  of  the  Wisconsin 
court  are  personal  only,  and  not  transferable.  The  ruling  that  sus- 
tained the  validity  of  the  transfer  to  the  complainant  of  its  rights  in 
the  premises  sustains  the  transfer  from  Fish  Bros,  to  the  defendant 
corporation,  it  being  settled  that  trade  marks  and  names  are  assign- 
able. Bichmond  Nervine  Co.  v.  Bichmond,  159  U.  S.  29.3,  16  Sup. 
Ct.  30. 

It  thus  appears  that  the  defendant  company  has  the  right  to  make 
the  Fish  wagon ;  has  the  right  to  advertise  that  its  business  is  con- 
ducted under  the  supervision-  of  Titus  G.  and  Edwin  B.  Fish,  who 
were  the  originators  of  the  Fish  wagon;  has  the  right,  for  these  pur- 
poses, to  use  the  trade-mark  and  trade-names  heretofore  associated 
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with  the  Fish  wagon,  bat,  in  the  exercise  of  these  rights,  must  see  to 
it  that  it  is  not  represented  that  the  Pish  wagons  by  it  made  are  the 
Fish  wagons  made  by  complainant  at  Bacine.    Thus  we  are  brought 
to  a  consideration  of  the  question  whether  the  evidence  shows  that 
the  defendant  has  overstepped  the  limits  defined  in  the  decree  en- 
tered in  the  Wisconsin  court,  in  advertising  the  business  by  it  con- 
ducted at  Clinton,  Iowa,  and  in  the  sale  of  its  products.     It  is 
strongly  urged  in  argument  on  behalf  of  complainant  that  if  the  de- 
fendant company  is  permitted  to  advertise  and  mark  the  wagons  of 
its  manufacture  with  the  name  "Pish  Wagon,"  or  the  equivalent, 
it  will  inevitably  result  in  confusion,  and  that  many  farmers  and 
other  purchasers  of  wagons  will  be  misled,  through  the  general  asso- 
ciation of  that  name  with  the  wagoqs  built  in  the  Racine  factory. 
There  is  foundation  for  this  belief,  but  the  only  remedy  suggested  by 
counsel  for  the  complainant  is  that  the  defendant  company  be  wholly 
restrained  from  using  the  trade-mark  and  trade-names  in  connection 
with  the  wagons  manufactured  by  it,  which  would  be,  in  eifect,  to 
hold  that  the  complainant  had  secured  the  right  to  the  excluOTve  use 
of  the  trade-mark  and  trade-names,  whereas  it  has  already  been  ad- 
judicated that  complainant  does  not  own  such  exclusive  right  either 
in  the  trade  mark  and  names,  or  in  the  manufacturing  of  wagons  of 
the  style  and  make  known  as  the  "Pish  Wagon."    The  liability  to 
confusion  suggested  by  counsel  grows  out  of  the  fact  that  the  Pish 
Bros,  and  the  defendant  compaAy  have  as  full  right  to  make  and 
vend  the  Pish  wagon  as  is  possessed  by  complainant,  and  the  injury 
to  the  business  of  the  latter,  which  is  so  largely  dwelt  upon  in  argu- 
ment, is  mainly  due  to  the  fact  that  the  defendant  is  a  lawful  com- 
petitor in  the  business  of  making  the  Pish  wagon.     The  evidence 
shows  that,  in  the  catalogues  and  folders  issued  by  the  defendant 
company,  it  is  plainly  stated  that  its  factory  is  situated  at  Clinton, 
Iowa,  and  the  wagons  sent  out  for  sale  are  so  marked ;  and  the  effort 
rather  seems  to  be  in  the  line  of  claiming  that  the  wagons  made  at 
Clinton  are  superior  to  the  product  of  the  factory  at  Racine.     In  the 
decree  entered  in  the  circuit  court  of  Milwaukee  county,  based  upon 
the  decision  of  the  supreme  court  of  Wisconsin,  it,  inter  alia,  decreed 
that  the  defendants  are  enjoined  from  giving  out  or  claiming  that 
they  are  manufacturing  the  genuine  Pish  wagon,  or  that  the  com- 
plainant is  not  manufacturing  the  genuine  Pish  wagon.     This  por- 
tion of  the  decree  evidently  proceeds  on  the  assumption  that,  as  it 
h^d  been  decided  that  both  parties  had  the  right  to  make  the  so- 
called  "Pish  Wagon,"  it  could  not  be  permitted  to  the  defendants  to 
assert  that  the  genuine  Fish  wagon  was  made  by  them,  or  that  it 
was  not  made  by  the  complainant,  for,  in  effect,  that  would  be  an 
assertion  that  the  complainant  was  not  making  the  Pish  wagon; 
and  hence  the  defendants  in  that  case  were  enjoined  from  asserting 
that  the  Pish  wagon  by  them  made  was  the  genuine  Pish  wagon,  be- 
cause, under  the  ruling  of  the  supreme  court  of  Wisconsin,  the 
wagons  made  by  complainant  at  Racine,  and  by  the  defendants  at 
Snperior  or  elsewhere,  are  alike  genuine  Pish  wagons,  if  made  in 
the  style  and  manner  covered  by  that  name,  and  therefore  the  de- 
fendants could  not  rightfully  assert  that  ^eir  wagons  were  the 
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genuine  Pish  wagons,  because  that  assertion  would  imply  that  none 
other  were  genuine.     Under  this  view  of  this  decision,  it  is  not  right- 
fully open  to  either  the  complainant  or  the  defendants  in  that  case 
to  assert  that  the  wagons  by  them  made  are  the  only  genuine  Fish 
wagons.     It  is  open  to  the  complainant  to  assert  that,  as  the  suc- 
cessor to  the  business  built  up  at  Racine  by  the  pre-existing  firms,  it 
is  continuing  the  business  of  making  the  Msh  wagons  in  the  original 
factor}'  at  Sacine;  and  it  is  open  to  the  defendant  company  to  assert 
that  it  is  engaged  in  the  manufacturing  of  the  Fish  wagon  at  Clin- 
ton, Iowa,  under  the  supervision  of  Titus  G.  Fish,  the  founder,  and  of 
Edwin  B.  Fish,  who,  with  his  brother  'Ktus  G.  Fish,  were  th'e  origi- 
nators of  the  Fish  wagon ;  but  it  is  not  open  to  either  of  the  parties 
to  assert  that  the  product  of  their  factory  is  the  only  genuine  Fidi 
wagon.     In  some  of  the  advertisements,  put  out  by  persons  engaged 
in  selling  tlie  product  of  the  Clinton  factory,  it  is  asserted  that  these 
wagpns  are  the  only  genuine  Fish  wagons.     Such  advertisements  are 
clearly  in  violation  of  the  provisions  of  the  decree  entered  in  the  Wis- 
consin case.     In  some  of  the  circulars  and  other  advertising  ma- 
terial sent  out  by  the  defendant,  it  is  said,  in  effect,  that  the  Clinton 
wagon  is  the  only  Fish  wagon  made  by  the  genuine  Pish  Bros.    Thus, 
on  the  picture  of  a  fish,  used  as  a  sticker  by  the  defendant  company, 
it  is  said,  "The  Only  Fish  Bros.  Wagon,  made  by  the  Original   & 
Genuine  Fish  Bros.,  comes  from  Fish  Bros.  Mfg.  Co.,  Clinton,  Iowa." 
This  use  of  the  word  "genuine"  violates  the  spirit  of  the  decree  in 
the  Wisconsin  case,  a«  it  suggests  that  there  are  genuine  and  non- 
genuiae  Fish  wagons  in  the  market,  although  it  does  so  only  indi- 
rtictiy.     This  use  of  the  word  "genuine"  should  be  discontinued,  as 
it  gives  occasion  for  the  claim  that  it  is  intended  thereby  to  assert 
that  the  genuine  Fish  wagon  can  only  be  had  at  the  factory  of  de- 
fendant. 
.  Under  the  facts  of  the  case,  and  the  adjudication  of  the  rights  of 
the  parties  in  the  case  in  Wiscpnsin,  it  must  be  held  that  the  com- 
plainant is  not  entitled  to  a  decree  and  injunction  as  prayed  for, 
restraining  the  defendant  compnny  from  using  the  trade-marks  and 
trade-names  connected  with  the  Fish  wagon,  or  from  advertising  that 
it  is  engaged  in  the  manufacture  of  the  Fish  wagon  under,  the  super- 
intendence of  the  Fish  Bros.,  who  were  the  originators  of  that  style 
of  wjigpn.     The  utmost  complainant  can  ask  is  a  decree  reciting  that 
the  defendant  company,  in  its  use  of  the  trade  marks  and  names  as- 
seciated  with  the  Fish  wagon,  is  subject  to  the  limitations  found  in 
the  decree  entered  in  the  circuit  court  of  Milwaukee,  county.  Wis., 
and  enjoining  the  further  use  of  the  word  "genuine"  in  the  ways  in 
which  it  appears  to  have  been  used  in  the  stickers  sent  out  by  the 
defendant,  and  in  some  of  tlie  advertisements  used  by  the  agents  of 
the  defendant  company. 
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WAI/TER  BAKER  &  CO.,  liJtntted,  T.  BAKER  (two  cases). 

(Circuit  Court,  S.  D.  New  York.     May  13,  1898.) 

Nos.  6,439  and  6,440. 

L  TRAns-NAMBs— Unfair  Compktitioh— Use  of  One's  Own  Namb. 

One  entering  a  particular  trade  may  not  use  bis  own  name  in  a  way  cal- 
colated  to  cause  eonfnslon  between  his  own  goods  and  those  of  an  old 
established  manufacturer,  having  the  same  name.i 

t  Same — Popci.ar  Desiosation  of  Goods. 

When  a  manufacturer's  goods  have  become  known  to  the  ttade  and  to 
commerce  as  "Balier's  Chocolate,"  "Baiter's  Cocoa,"  and  "Baker's  Breakfast 
Cocoa,"  another  also  bearing  the  name  "Baker,"  subsequently  entering  the 
trade,  may  not  use,  to  designate  his  goods,  those  combinations  of  words, 
with  or  without  the  addition  of  other  words  or  names. 

These  were  snits  in  equity  by  Walter  Baker  &  Oo.,  Limited, 
against  William  P.  Baker,  to  restrain  unfair  competition  by  use  of 
trade-names. 

Wm.  Lowell  Putnam  and  Rowland  Cox,  for  complainant. 
John  Vincent,  for  defendant 

8HIPMAN,  Circuit  Judge.  These  are  bills  in  equity  brought  by 
Walter  Baker  &  Company,  Limited,  a  corporation  under  the  laws 
of  the  state  of  Massachusetts,  and  a  citizen  of  that  state,  and 
located  in  Dorchester  therein,  against  William  P.  Baker,  of  the 
dty  and  state  of  New  York,  to  restrain  that  use  of  trade  names  and 
trade  designations  upon  his  packages  of  unsweetened  chocolate  and 
his  packages  and  cans  of  powdered  cocoa,  which  decoys  the  purchaser 
into  the  belief  that  he  is  purchasing  the  article  manufactured  by  the 
complainant,  and  which  was  devised  for  that  frstudulent  purpose.  The 
qaestions  in  respect  to  the  unfair  use  of  the  complainant's  name  by 
persons  who  also  bear  the  name  of  "Baker,"  and  who  seek,  by  the 
use  of  their  own  name  in  a  way  which  simulates  the  manner  and  form 
hi  which  the  complainant  and  its  predecessors  have  long  used  the 
name,  to  gain  artificially  the  reputation  which  the  complainant's  goods 
have  acquired,  have  be«i  before  the  courts  of  the  United  States  in 
the  Western  district  of  Virginia,  and  in  this  circuit.  Walter  Baker  & 
Co.  V.  Sanders,  26  C.  C.  A.  220,  80  Fed.  889. 

The  important  facts  in  the  cases  now  before  this  court  can  be  com- 
pactly stated :  The  complainant  is  the  successor  of  James  Baker  in 
the  manufacture  of  bittet  chocolate,  who  is  alleged  in  the  complaint 
to  have  commenced  such  manufacture  in  Dorchester  about  th?  year 
1780.  It  is  proved  that  since  1845  and  the  death  of  Walter  Baker, 
who,  in  his  lifetime,  was  the  owner  of  the  business,  the  manufacture 
has  been  carried  on  under  substantially  the  name  of  the  present  cor- 
poration, and  that  the  complainant  is  the  owner  of  the  good  will  of 
the  business,  and  has  the  exclusive  use  of  the  stamps,  brands,  and 

'  For  elaborate  notes  on  the  "Right  to  Use  One's  Own  Name."  see  note  to 
K-  W.  Rogers  Co.  v.  Wm.  Rogers  Mfg.  Co.,  17  C.  C.  A.  679,  and  supplementary 
note  to  Katbreiner's  Malakaffee  Fahrlken  Mlt  Bescbraenkter  Haftung  v.  Pastor 
Knelw)  Medicine  Co.,  27  C.  C.  A.  351. 
87F.— 14 
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names  "W.  Baker,"  «W.  Baker  &  Co.,"  "Walter  Baker,"  and  "Walter 
Baker  &  Co.,"  in  the  manufacture  and  sale  of  chocolate  and  powdered 
cocoa.    The  complainant  and  its  predecessors  have  been  the  leading 
manufacturers  in  this  country  of  chocolate  and  cocoa  articles  for  do- 
mestic use.    Their  products  are  the  most  popularly  and  widely  known 
and  sold,  and  are  generally  spoken  of  by  the  trade  and  by  consumers 
as  "Baker's  Chocolate"  and  "Baker's  Cocoa."  The  chocolate  cakes  have 
been  uniformly,  for  the  last  40  years,  presented  to  the  public  in  rec- 
tangular form,  inclosed  in  a  blue  wrapper,  which  had  a  yellow  label, 
bearing  upon  it,  conspicuously,  the  words  "Baker's  Chocolate."   Upon 
the  bottom  of  the  label  the  words  "W.  Baker  &  Co.,  Dorchester,  Mass.," 
were  formerly  used.    At  present  the  label  has  the  words  "Made  by 
Weaker  Baker  &  Co.,  Limited."    The  defendant's  testimony  was  taken 
in  April,  1897.    He  had  then  been  a  wholesale  grocer  in  the  city  of 
New  York  for  about  seven  or  eight  years.    Before  that  time  he  was  a 
dealer  in  tea  and  coffee.    In  September,  1896,  he  commenced  to  bny 
chocolate  from  the  Brewster  Company,  of  Newark,  in  10-ponnd  cakes, 
and  has  since  continued  to  buy  such  cakes  from  that  company,  and 
from  Crane  &  Martin.    He  remolded  these  cakes  into  rectangular 
half-pound  cakes  of  the  customary  size  and  shape,  wrapped  each 
cake  in  a  blue  wrapper,  put  upon  the  wrapper  a  buff  or  salmon 
colored  label,  having  upon  it  conspicuously,  in  script,  the  words 
«W.  P.  Baker's,"  followed  by  "No.  1  Extra  Chocolate."    At  the  bot- 
tom of  the  label  were  the  words,  "W.  P.  Baker,  New  York,  U.  S. 
A."    This  article  has  been  freely  sold,  and  has  come  into  the  stock 
of  retail  dealers.    It  has  been  delivered  by  them  to  purchasers  as 
"Baker's  Chocolate,"  and  has  been  sold  in  response  to  requests  for 
"Baker's  Chocolate,"  and  in  one  instance  it  was  offered  to  a  retail 
dealer  by  a  traveling  salesman  as  Baker's  goods.    The  manner  in 
which  the  defendant  buys  and  remolds,  wraps,  and  labels  the  goods 
which  he  purchases,  shows  that  he  adopted  his  label  for  the  pur- 
pose of  gaining  surreptitiously  the  reputation  which  Baker's  choco- 
late or  Baker's  goods  possess,  and  for  the  purpose  of  deceiving  the 
consumer  into  the  belief  that  his  order  for  an  article  of  kno'wn 
value  was  being  complied  with.    It  is  said  that  he  has  not  been 
shown  to  have  deceived  any  one,  or  to  have  instigated  a  deception, 
but  that  he  has  testified  that  he  uniformly  asks  his  custonaers  if 
they  want  his  goods  as  distinguished  from  those  of  the  complain- 
ant.   The  reply  to  these  suggestions  and  to  this  testimony  is  that 
he  intentionally  uses  his  name  as  a  manufacturer  of  chocolate  in 
the  same  way  t}iat  the  complainant  and  its  predecessors  have  long 
been  accustomra  to  use  their  name  as  manufacturers  of  the  same 
article,  and  that  he  has  thus  intentionally  presented  his  article  to 
the  public  under  a  form  of  words  which  would  naturally  lead  the 
purchaser  to  believe  that  it  was  the  complainant's  manufacture. 
The  well-known  short  name  by  which  the  public  styles  the  article 
of  the  complainant  is  "Baker's  Chocolate,"  and  thus  the  public  re- 
gards what  is  presented  under  that  name  as  the  complainant's  ar- 
ticle, and  associates  the  name  with  a  particular  factory  of   long 
existence  and  permanence.    The  defendant  has  a  right  to  manu- 
facture chocolate,  and  to  acquire  his  own  reputation  under  his  own 
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name,  but  not  to  use  the  name  so  as  to  deceive  the  purchaser. 
When  he  presents  his  article  as  W.  P.  Baker's  Chocolate,  he  not 
onlj  improperly  works  mischief  to  the  pre-existing  ni  nufacturer, 
but  be  wrongs  the  public,  because  he  does  not  accompany  his  name 
"with  such  indicarions  that  the  thing  manufactured  is  the  work  of 
the  one  making  it  as  will  unmistakably  inform  the  public  of  that 
fact"  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup. 
Ct  1002.  WTiile,  therefore,  he  can  clearly  inform  purchasers  that 
the  package  contains  chocolate  which  William  P.  Baker,  of  New 
York,  made,  the  words  "W.  P.  Baker's  Chocolate"  are  inadmissible, 
because  that  style  of  presentation  has  become  identified  in  the  mind 
of  the  public  with  the  manufacture  of  the  complainant  "So  long 
as  the  title  contains  the  words  which  in  trade  and  among  consum- 
ers hare  come  to  be  the  every-day  designation  of  complainant's 
goods,  the  chocolate  so  labeled  will  naturally  be  assumed  to  be 
complainant's,  unless  special  care  be  taken  to  indicate  that  it  is 
not"    Walter  Baker  &  Co.  v.  Sanders,  supra. 

Let  there  be  a  decree  for  au  injunction,  with  costs  against  the 
defendant  and  his  agents  and  servants,  in  the  following  form :  (1) 
From  using  in  connection  with  the  business  of  making  or  selling 
chocolate,  on  labels,  wrappers,  cans,  boxes,  cakes,  molds,  signs, 
letter  heads,  bill  heads,  or  advertisements,  or  in  any  other  man- 
ner whatsoever,  the  word  "Baker,"  "Baker's,"  or  "Bakers^"  alone, 
or  the  word  "Baker,"  "Baker's,"  or  "Biakers"  (whether  the  same 
be  or  be  not  coupled  with  other  names  or  initials)  in  such  a  col- 
location with  the  word  "Chocolate"  (whether  the  same  be  or  be 
not  coupled  with  some  further  descriptive  word  or  words)  as  to 
indicate  that  the  chocolate  so  made  or  sold  is  a  variety  of  "Baker's 
Chocolate."  But  defendant  may  indicate  thereon,  in  appropriate 
language,  that  the  chocolate  is  made  or  prepared  for  or  sold  by 
"William  P.  Baker,  of  New  York."  (2)  From  using,  as  aforesaid, 
the  initial  "W.,"  in  combination  with  the  name  "Baker";  but  the 
defendant  may  use  his  full  name,  "William  Phillips  Baker,"  or 
"William  P.  Baker,"  in  conformity  with  this  decree;  and  also  for 
an  accounting.  The  second  clause  of  the  form  of  injunction  order 
is  in  addition  to  that  contained  in  the  Sanders  Case,  where  the  de- 
fendant was  permitted  to  use  his  initials.  There  was  testimony  in 
the  Virginia  case  in  regard  to  the  long  use  by  the  defendant  of  his 
initials,  and  the  fact  that  he  had  become  known  by  the  initials  of 
his  Christian  name,  which  does  not  exist  in  this  case,  and  I  do  not 
perceive  any  good  reason  why  a  newcomer  in  the  chocolate  busi- 
ness, who  desires  to  use  his  own  name  of  "Baker,"  should  use  it 
in  the  form  which  most  closely  resembles  the  well-known  name  of 
another  manufacturer.  Under  the  name  of  "William  P.  Baker," 
the  defendant  can  gain  his  own  reputation,  and  enjoy  the  benefit  of 
his  own  name. . 

The  bill  in  equity  No.  6,439,  by  the  same  complainant  against 
the  same  defendant,  was  to  restrain  unfair  competition  in  the  use 
of  the  complainant's  name  and  distinctive  dress  or  insignia  upon 
tin  cans  of  powdered  cocoa,  which  the  complainant  has  styled 
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"Breakfast  Cojqoa"  for  15  years,  and  which  it  and  its  predecessors 
have  manufactured  and  presented  to  the  public  under  their  own 
name  for  25  years.  It  is  a  newer  preparation  of  cocoa  than  choc- 
olate, and  the  precise  date  when  the  Dorchester  factory  com- 
menced to  make  it  does  not  appear.  The  complainant's  can  is  made 
with  slightly  rounded  corners,  and  has  upon  one  of  its  broadest 
sides  the  words,  "Walter  Baker  &  Co.  L't'd.  Breakfast  Cocoa;" 
and  the  same  words  are  employed  upon  the  top  of  its  can.  The 
defendant  has  upon  the  corresponding  side  of  his  can  the  words, 
"W.  P.  Baker's  Breakfast  Cocoa;"  and  the  same  words  are  em- 
bossed upon  the  top  of  his  can.  He  buys  his  cocoa  roasted,  re- 
duced to  powder,,  and  packed  loosely  in  barrels,  from  the  Brewster 
Cocoa  Manufacturing  Company;  and  he  repacks  the  article  thus 
received,  in  half-pounds  cans,  applies  the  labels,  and  places  the  cans 
upon  the  market.  The  facts  which  have  been  already  stated  in  the 
chocolate  case  are  true  and  are  applicable  to  this  case. ,  The  intent 
of  the  defendant,  his  acts  and  the  result  of  his  acts,  are  the  same. 
The  complainant  has  no  exclusive  right  to  the  word  "Breakfast" 
disconnected  from  its  name.  The  testimony  in  this  case  does  not 
lead  me  to  think  that  the  use  of  the  mere  "shape  of  the  complain- 
ant's can.  provided  the  labels  are  so  distinctive  as  not  to  create  un- 
fair competition,  should  be  enjoined.  The  practical  diflficulty  in 
this  class  of  cases  is  to  compel  the  newcomer  into  the  chocolate  or 
cocoa  mdrket  to  swing  clear  of  the  complainant,  and  to  use  his 
name  in  such  a  way  as  unmistakably  and  intentionally  to  show 
that  he  is  not  the  well-known  manufacturer;  in  other  words,  to 
carry  to  a  successful  resnlt  "a  bona  fide  effort  to  accentuate  the 
differences"  with  respect  to  the  origin  of  the  two  products,  and 
thus  to  acquire  a  reputation  for  his  own  genuine  work.  In  this 
case,  the  label,  and  not  the  mere  shape  of  the  half-pound  can,  is 
the  important  thing  for  the  relief  of  the  complainant. 

Let  there  be  a  decree  for  an  injunction,  with  costs,  against  the 
defendant,  his  agents  and  servants,  in  the  following  form:  (1) 
From  using  in  connection  with  the  business  of  making  or  selling 
cocoa,  on  labels,  wrappers,  cans,  boxes,  signs,  letter  heads,  bill 
heads,  or  advertisements,  or  in  any  other  manner  whatsoever,  the 
word  "Baker,"  "Baker's,"  or  "Bakers"  alone,  or  the  word  "Baker," 
"Baker's,"  or  "Bakers"  (whether  the  same  be  or  be  not  coupled  with 
other  names  or  initials)  in  such  a  collocation  with  the  word  "Cocoa" 
(whether  the  same  be  or  be  not  coupled  with  some  further  de- 
scri])tive  word  or  words)  as  to  indicate  that  the  cocoa  so  made  or 
sold  is  a  variety  of  "Baker's  Cocoa."  But  defendant  may  indicate 
thereon  in  appropriate  language  that  the  cocoa  is  made  or  prepared 
for  or  sold  by  "William  P.  Baker,  of  New  York."  (2)  From  using 
as  aforesaid  the  initial  "W."  in  combination  with  the  name  "Bak- 
er"; but  defendant  may  use  his  full  name,  "William  Philli{)a 
Baker."  or  "William  P.  Baker,"  in  confonnity  with  this  decree. 
(.*?)  From  using  on  or  in"  connection  with  the  sale  of  powdered 
cocoa  the  words  "Baker's  Cocoa,"  "W.  P.  Baker's  Cocoa,"  "William 
P.  Baker's  Cocoa,"  or  any  like  description  of  his  cocoa;  and  from 
using  cans  of  the  same  shape  as  those  of  the  complainant  in  corn- 
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bination  with  the  name  "Baker"  or  "W.  P.  Baker"  or  "William 
P^  Bilker's"  as  applied  to  tie  cocoa  contained  therein;  and  from 
applying  to  such  powdered  cocoa  on  cans  or  labels,  or  in  circulars, 
price  lists,  advertisements,  or  in  any  manner  whatsoever,  the  con- 
nected name  "Breakfast  Cocoa"  in  connection  with  the  name  "Bak- 
er," or  any  name  of  which  the  word  "Baker"  forms  a  part;  'and 
also  for  an  accounting. 


T.n.T.ARD  et  al.  T.  SUN  FEINTING  &  PUBLISHING  ASS'N. 

(Circuit  Oonrt,  8.  T>.  New  York.     May  7,  1888.) 

1.  Action  fob  IirrBiKOBiiBirT  of  Coptkight— Avkbmbnt  of  Profrietobshif. 
An  averment  that  complainants  were,  prior  to  the  time  of  securing  copy- 
right, proprietors  of  a  certain  boolc  or  periodical,  is  a  sufficient  averment 
of  proprletorsbil>  of  an  article  and  engraving  alleged  to  have  been  pirated 
therefrom. 
8.  Same — Exhibit  with  Bill — Coftbiohted  Book — Article  Pibated. 

Where  complainants'  copyrighted  book  and  defendant's  article  complained 
of  are  filed  with  and  referred  to  in,  the  1)111,  they  need  not  be  copied  therein. 
&  Same— Enobavino  of  Extinct  Animal— Ihfrobabilitt  of  Obiqinal  Pro- 
duction. 

A  bill  wtU  not  be  dismissed  on  demurrer  where  the  cnt  or  engraving 
pirated  from  complaioaata'  copyrighted  book  Is  a  dose  reproduction  of  com- 
plainants', even  though  It  appears  highly  probable  that  the  final  proof  will 
show  that  the  engraving  was  not  an  orl^nal  production  of  complainants. 

This  is  a  suit  in  equity  by  Benjamin  Lillard  and  another  against 
the  Hun  Printing  &  Publishing  Association,  seeking  an  injunction  and 
accounting  for  alleged  violation  of  complainants'  copyrighted  pro- 
duction.    It  comes  up  on  demurrer  to  the  bill. 

D.  J.  M.  O'CoUaghan,  for  complainants. 
Franklin  Bartlett,  for  defendant. 

LAOOMBE,  Circuit  Judge.  It  is  difficult  to  see  why  complain- 
ants have  sought  relief  in  equity  for  the  alleged  violation  of  their 
copyrighted  production.  Assuming  that  the  defendant  still  has 
in  its  possession  some  copies  of  its  issue  of  S}inday,  January  10. 
1897,  it  is  highly  improbable  that  it  will  ever  sell  them.  Still 
more  improbable  is  it  that  the  woodcut,  and  the  text  descriptive 
thereof,  will  be  reproduced  in  some  future  issue  of  the  defendant's 
paper.  Injunction,  therefore,  should  complainants  make  out  a 
case  entitling  them  to  it,  would  be  of  no  practical  benefit.  Upon 
an  accounting,  assuming  that  accounting  were  decreed  at  the  same 
time  as  the  injunction,  it  would  seem  to  be  impossible  for  the 
complainants  to  show  any  damages  resulting  from  the  defendant's 
publication.  It  is  inconceivable  that  the  sale  of  the  Sunday  Sun, 
with  the  illustration  and  description  contained  in  it,  interfered 
with  or  prevented  the  sale  of  a  single  copy  of  complainants'  monthly 
pablication.  So,  too,  it  is  difficult  to  see  how  complainants  can 
show  upon  the  accounting  that  any  profit  inured  to  the  defendant 
by  reason  of  the  publication  in  question.  Eeference  was  made 
upon  the  argument  to  the  case  of  Callaghan  v.  Myers,  128  U.  S. 
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C17,  9  Sup.  Ct.  177,  but  the  facts  in  that  case  were  very  different 
from  those  in  the  one  at  bar.  The  defendant  had  printed  a  series 
of  law  reports, — the  opinions  of  the  court  therein  contained  being, 
of  course,  free  to  the  world, — and  had  pirated  the  syllabi  from 
the  reports  of  the  complainant.  Of  course,  the  parts  which  were 
copied  could  not  be  separated  from  those  not  protected  by  the  copy- 
right without  destroying  the  use  and  value- of  the  whole;  and  there- 
fore defendant,  who  had  blended  the  lawful  with  the  unlawful, 
was  held  to  respond  for  all  the  profits  received.  The  case  here  is 
very  different.  The  illustration  and  the  entire  description  which 
it  is  claimed  that  defendant  has  pirated  might  be  eliminated  from 
the  paper  without  at  all  affecting  what  was  left,  and  it  will  prob- 
ably appear  in  the  end  that  not  a  single  additional  copy  of  the  paper 
was  sold  by  reason  of  its  containing  the  article  and  illustration 
complained  of.  Nevertheless,  the  suit  is  here,  and  must  be  dis- 
posed of  under  the  recognized  principles  of  equity  jurispmdence 
and  practice. 

The  first  ground  of  demurrer  is  that  the  bill  contains  no  aver- 
ment that  complainants  are  the  authors,  inventors,  designers,  or 
proprietors  of  the  engraving,  cut,  or  print,  and  of  the  article  in 
reference  to  the  same.  It  is,  however,  averred  that  they  were, 
prior  to  the  time  of  securing  copyright,  the  proprietors  of  the  book 
or  periodical  entitled  "Popular  Science,  January,  1897."  If  they 
were  proprietors  of  the  whole  book,  they  were,  of  course,  proprietors 
of  every  part  of  it,  including  the  engraving  and  the  article  in  ref- 
erence thereto  contained  in  such  book.  Averment  of  proprietor- 
ship is  sufQcient,  under  the  authorities.  When  the  proofs  are 
taken,  complainants  will  no  doubt  have  to  show  who  was  the 
author  or  designer  of  the  article  and  of  the  illustration,  and  how 
such  article  and  illustration  came  into  their  possession  as  proprie- 
tors, but  it  is  not  necessary  in  the  bill  to  set  forth  the  chain  of 
title.  Inasmuch  as  the  complainants'  copyrighted  book  and  the 
defendant's  article  complained  of  have  been  filed  with  the  bill, 
and  are  referred  to  in  it,  there  was  no  necessity  of  rehearsing 
both  ipsissimiit  verbis  in  the  bill. 

The  article,  while  containing  much  wliich  appears  in  complain- 
ants' article,  is  nevertheless  within  what  is  recognized  as  a  fair  -nse 
of  the  copyrighted  description,  especially  in  view  of  the  fact  that 
such  description  was  presumably  not  original  with  the  complain- 
ants, or  with  the  individual  from  whom  they  obtained  it.  It  is  the 
description  of  an  extinct  animal,  the  "brontosaunis," — ^an  animal 
which  no  human  being  ever  saw,  and  the  details  of  whose  anatomy 
have  presumably  been  worked  out  by  different  geologists,  and  are 
now  contained  in  many  different  publications,  both  here  and  abroad, 
of  which  it  will  probably  appear  that  complainants'  article  is  a 
mere  compilation.  The  cut  or  engraving,  however,  is  a  close  re- 
production of  complainants',  and  will  hardly  fall  within  the  classi- 
fication of  a  "fair  use."  The  bill,  therefore,  should  not  be  dis- 
missed, as  to  the  cut  or  engraving,  upon  demurrer,  although  it  is 
highly  probable  that  when  the  proofs  are  taken  it  will  appear  that 
the  illustration  of  the  brontosanrus  was  not  an  original  production. 
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either  of  complainants,  or  of  any  one  employed  by  them.  The  de- 
murrer is  sustained  as  to  the  article,  and  overruled  as  to  the  cut 
or  engraving. 


WHIPPANT  MFG.  CO.  et  aL  v.  UNITED  INCUBATED  PIBKB  CO.  OF  NEW 

JERSEY  et  aL 

(Ciicolt  Court  of  Appeals,  Third  Circuit    March  28, 18S8.) 

No.  11. 

L  Patestb— PBEMMrKAKT  Injcnctions— PniOK  Decision. 

A  prior  adjudication  sustainiug  a  patent  ig  good  ground  for  Issuing  a  pre- 
liminary injunction  only  when  tlie  proof  of  Infringement  Is  dear  and  con- 
'  Tlndng;   and  the  injunction  should  be  denied  when  it  does  not  appear  that 
the  constmctlon  then  given  to  the  patent  was  the  same  as  tiiat  claimed  in. 
the  case  at  bar,  or  iiroad  enough  to  cover  the  respondent's  process. 
1  Saxb. 

An  order  granting  a  preliminary  injunction  against  the  Infringement  of 
reissue  No.  10,282  (original  No.  267,41)2),  for  a  process  for  rendering  paper 
or  pulp  articles  hard,  tougli,  and  impervious,  and  the  Keyes  patent.  No. 
342,608,  for  a  pail  or  otlier  similar  article  made  of  wood  pulp  or  shniiar 
fifarons  material,  reversed  on  appeal  because  the  proof  of  Infringement  was 
not  sufficiently  dear.    83  Fed.  485.  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

This  was  a  suit  in  equity  by  the  United  Indurated  Fibre  Company 
of  New  Jersey  and  others  against  the  Whippany  Manufacturing  Com- 
pany and  others  for  alleged  infringement  of  letters  patent  No.  267,492 
(reissue  No.  10,282)  for  a  process  of  rendering  paper  orpaper  pulp  arti- 
cles hard,  tough,  and  impervious;  and  also  letters  patent  No.  342,609, 
to  Martin  L.  Keyes,  for  a  pail  or  other  similar  article  formed  of  wood 
polp  or  other  similar  fibrous  material.  The  circuit  court  made  an  or- 
der granting  a  preliminary  injunction  (83  Fed.  485),  and  the  defend- 
ants have  appealed. 

M,  H.  Phelps  and  M.  B.  Phillpn.  for  appellants. 
Charles  Neave  and  Frederick  P.  Fish,  for  appellees. 

Before  ACHE90N,  Qrcuit  Judge,  and  BUTLER  and  BRADFORD, 
District  Judges. 

BUTLER,  District  Judge.     This  is  an  appeal  from  a  decree  for 

preliminary  injunction.     The  facts  are  well  stated  in  the  opinion 'filed 

below,  and  need  not  be  repeated  here.     The  learned  judge  discussed 

the  exhibits  and  aflidavits  intelligently  and  carefully,  apparently  as  if 

the  case  was  up  for  final  J^earing.     Were  we  required  to  determine 

the  rights  of  the  parties  mially,  on  this  evidence  we  might  possibly 

adopt  his  conclusions.     We  are  not  however.     That  determination 

must  await  a  future  hearing,  when  the  exhibits  may  be  considered  in 

the  light  of  what  witnesses  say  on  examination  and  cross-examination 

in  presence  of  the  parties.     The  only  question  now  presented  is 

whether  the  complainants'  rights  as  claimed,  are  so  entirely  clear  as  to 

jnstify  the  preliminary  writ  awarded.     The  rule  governing  such  cases 
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ia  well  settled.  While  the  remedy  is  a  valuable  one,  it  is  also  a  dan- 
gerouB  one;  and  when  applied  improvidently  inay  work  irreparablie 
mischief.  It  should  never  be  applied  when  the  complainant's  case  is 
doubtful — except  indeed  where  the  object  is  merely  to  preserve  the 
status  quo,  as  when  alleged  rights  are  menaced.  As  the  court  said 
in  Brush  Electric  Co.  v.  Electric  Storage  Battery' Co.,  64  Fed.  775: 

"While  It  Is  well  settled  that  a  preliminary  iujunotiou  will  Issue  almost  as  mat- 
ter of  course  in  any  given  case  where  the  tletenilaut«  are  shown  to^be  guilty  of 
lufriuKement,  after  an  adjudication  establlsbln^  the  validity  of  the  letters  patent 
Involved  In  the  litigation,  yet  It  Is  equally  well  settled  that  to  warrant  and  Jns- 
tlf.v  the  exerdse  of  this  extraordinary  power,  the  proof  of  the  alleged  infringe- 
ment must  be  clear  and  decisive.  Equity  peremptorily  inaists  that  such  action, 
so  draRtIc  In  its  effects,  sliall  be  taken  cmly  in  those  cases  wherein  a  clear  un- 
doubted equitable  right  to  the  interference  of  the  court  is  shown.  •  *  -*  It 
must  be  apparent  that  affidavits  ex  parte  as  they  are,  can  only  be  productive  of 
doubt.  •  •  •  The  existence  of  such  doubt  must  contrcd  the  action  of  tlie 
court." 

In  Machine  Co.  t.  Adams,  Fed.  Cas.  No.  752,  Judge  McKennan 
said: 

"A  motion  for  a  provisional  injimctlon  Is  always  an  appeal  to  the  discretion 
of  the  court,  but,  In  the  class  of  cases  to  which  the  present  one  lielonga.  such 
discretion  ought  to  be  exercised  only  when  the  complainant's  title,  and  the  de- 
fendant's infringement,  are  admitted,  or  are  so  clear  and  palpable  that  the  court 
can  entertain  no  doubt  on  the  subject'  'The  court  are  not  bound,  at  this  stage 
of  the  cause  to  decide  doubtful  and  difflcult  questions  of  law,  or  disputed  ques- 
tions of  fact,  nor  exercise  this  high  and  dangerous  power  (if  exercised  rashly) 
in  doubtful  coses,  loefore  the  alleged  offender  shall  have  an  opportunity  of  a 
full  and  fair  hearing.'  " 

In  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  6  C.  C.  A.  100,  56 
Fed.  718,  the  court  of  appeals  for  the  Seventh  circuit  said. 

"Without  passing  any  opinion  ojwn  the  complainant's  dght  or  the  defendant's 
infringement.  It  suffices  to  say  that,  upon  the  proofs  in  the  record,  we  cannot 
declare  that  the  right  or  the  Infringement  is  so  clear  from  doubt  as  to  warrant 
the  isniauce  of  a  preliminary  injunction.  The  evidence  as  to  construction  uf 
claims  and  Infringement,  upon  which  the  (Jourt  below  was  called  to  pass,  was 
laigely  and  necessarily  ex  parte.  There  was  no  opportunity  of  probing  the  wit- 
nesses. SeientitIc  exi)ert  evidence  is  not  wbolly  reliable  when  not  8ul>Jectud  to 
the  searchlight  of  intelligent  cross-examination.  It  would,  we  thlulj.  be  most 
luisafc  to  determine  this  controversy  without  full  and  orderly  proof.  It  would 
be  most  unwise  to  imperil,  and  presumably  wholly  ruin,  the  large  capital  and 
interests  iuvolved  Jn  the  business  of  the  appellants  by  arresting  the  euten>ri8e 
In  advance  of  a  final  decree  when  the  damages  which  the  appellee  may  sustain 
can  be  compen.sated  in  money." 

Here  the  complainants'  case  is  not  clear.  It  is  not  so  when  judged 
by  the  exhibits  alone,  and  when  the  respondents'  afiSdavits  are 
considered  the  doubt  is  iucreu.sed.  These  altlidavits  are  met  by 
counter  ailidavits;  but  this  simply  raises  au  additional  question,, 
which  can  only  be  decided  on  flnal  hearing.  No  description  of  evi- 
dence is  so  unreliable  as  ex  parte  affidavits,  and  disputed  questions 
can  nevei'  be  sjifely  decided  upon  it.; 

The  complainants'  patent  was  sustained  by  the  circuit  court  of 
New  Jersey  in  a  suit  against  the  New  York  Wood  Fibre  Company ; 
but  it  does  not  appear  that  the  construction  there  given  it  was 
such  as  is  now  claimed,  and  broad  enough  to  cover  the  respondent*' 
process,  and  thus  subject  them  to  the  charge  of  infringement. 


Digitized  by 


Google 


SCHHKI   V.  MORRIS.     ,  217 

•   A  further  diseussion  of  the  8ubje,ct  is  unnecessary  at  this  time, 
And  might  lead  to  ^nbarrassment  hereafter. 
For  these  reasons  the  decree  must  be  reversed. 


SCHREI  et  al.  t.  MORRIS  et  a1. 

(Circuit  Court.  N.  D.  lUinoIs.     April  12,  1898.) 

:  No.  24,32a 

Patents — Invkution— Refrigerator  Cbatbs. 

The  Schrel  patent,  No.  .547,185,  for  a  refrigerator  crate  for  use  In  shipping 
perishable  articles,  coiistrued,  and  held  Told  for  want  of  novelty  and  inven- 
tion. 

This  was  a  suit  in  equity  bv  William  A.  Schrei  and  Hiram  Mills, 
doing  business  as  Schrel  &  Mills,  against  Nelson  Morris,  Frank  £. 
Vogel,  Edvrard  Morris,  and  Herbert  N.  Morris,  co-partners  as  Nel- 
son. Morris  &  Ck>.°,  for  alleged  infringement  of  letters  patent  No. 
547,185,  issued  October  1,  1895,  to  William  A.  Schrei.  The  inven- 
tion is  thus  described  in  the  specifications: 

"This  Invention  relates  to  certain  new  and  useful  improvements  In  refrigerator 
[■rates  which  are  designed  for  use  in  shipping  perishable  products,  the  aim  of 
the  invention  being  to  produce  a  shipping  box  or  crate,  for  the  purpose  described, 
which  will  be  simple  in  construction,  which  may  be  used  in  one  shipment  of 
perishable  goods,  and  then  at  its  destination  be  destroyed,  to  save  the  expense 
of  its  return  to  the  shipper.  A  further  object  of  the  invention  consists  in  tlie 
provision  of  a  water-tight  cold-conducting  .separator  between  the  perishable  prod- 
ucts contained  in  the  box  or  crate  and  the  loe  receptacle  above,  the  edges  of 
the  separator  overlapping  the  edges  of  the  box,  to  prevent  the  water  from  the 
aielting  lee  entering  the  receptacle  ccntaiulng  the  products  being  transported. 
To  these  ends,  and  to  such  others  as  the  Invention  may  pertain,  the  same  con- 
iLsts.  further,  in  the  novel  construction,  combination,  and  adaptation  of  the  parts, 
as  will  be  hereinafter  more  fnlly  defined  in  the  appended  claim.  I  clearly  illus- 
trate my  Invention  in  the  accompanying  drawingn,  which,  with  the  letters  of 
reference  marked  thereon,  form  a  part  of  tills  specification,  and  in  which  draw- 
ings similar  letters  of  reference  indicate  like  parts  throughout  the  several  views, 
In  which  Klg.  1  is  a  perspective  view  of  the  crate  closed  In  shape  for  shipment, 
with  overlapping  frame  for  ice  receptacle.  iFig.  2  is  a  pei-spective  view  of  the 
crate  closed  in  shape  for  shipment,  with  cleats  for  fastening  ice  receptacle  to 
Iwx.  Fig.  3  is  a  vertical  longitudinal  section  through  the  crate,  with  overlapping 
frame  for  Ice  receptacle.  Pig.  4  Is  a  vertical  longitudinal  section  through  the 
nnte.  with  cleats  for  fastening  Ice  receptacle  to  box.  Reference  now  being 
had  to  the  details  of  the  drawings  by  letter,  A  designates  the  box  or  receptacle 
designed  to  hold  the  perishable  products  to  be  transported,  and  on  It.s  under 
silk'  is  provided  with  the  cleats,  B.  D  is  a  framework  which  is  provided  to 
retain  the  Ice,  and  Is  adapted  to  rest  on  the  cleats,  O.  at  each  end  of  the  Imx. 
A.  the  Ice  resting  on  the  sheet-Iron  or  metallic  cover,  E,  which  has  Its  ends  bent 
down  over  the  ends  of  the  box,  so  as  to  allow  the  water  melting  from  the 
ice  to  be  conveyed  off,  and  not  allowed  to  enter  the  box  containing  the  perish- 
atile  products.  F  Is  a  cover  for  the  framework,  D,  and  is  designed  to  be  nailed 
or  otherwise  secured  thereto.  From  the  above  It  will  be  seen  that  the  whole 
punwsp  of  the  invention  is  to  provide  a  simple,  inexpensive  refrigerator  ship- 
ping crate,  which  can  be  constructed  so  cheaply  that  it  would  not  pay  to  rctui'n 
tli«  crate  for  a  second  shipping.  The  ice-rctaiuing  frames  may  be  securely  held 
ti>  the  sides  of  the  box  or  fastened  by  means  of  cleats,  G,  which  are  perpen- 
dknilarly  securetl  at  their  upiier  ends  to  the  outer  wrners  of  the  Ice-retalning 
frame,  tlie  free  emls  of  said  cleats  extending  dewn  over  the  meeting  edges  of 
the  frame,  metallic  cover,  and  box,  and  adapted  to  be  secured  to  the  said  l)ox 
by  aoy  soltatde  means,  and  the  ice  contained  within  its  Indosins  sides  and  on 
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the  metallic  separator  vrlH  cause  the  contents  of  the  box  to  be  kept  cool  by  flie 
natural  tendency  of  atmosphere  to  settle.  In  FiKs.  1  and  3  of  the  drawinga  I 
have  shown  a  slight  modification  In  the  form  of  the  crate.  In  this  modified 
form  the  vertical  cleats,  G,  at  the  comers  of  the  crate,  are  dispensed  with,  and 
the  upper  portion  of  the  crate  Is  'fitted  down  over  the  upper  edges  of  the  lower 
portion,  resting  upon  the  horizontal  strips,  C,  as  shown  in  the  drawings. 

"Having  thus  described  my  invention,  what  I  claim  to  be  new,  and  desira 
to  secure  by  letters  patent  is:  As  an  improved  article  of  manufacture,  a  re- 
frigerator shipping  crate,  having  In  combination  with  the  box.  A,  a  metallic 
plate,  E,  with  its  edpes  -bent  over  the  upper  edges  of  said  box,  an  inclosing 
frame,  D,  adapted  to  rest  on  said  metallic  plate,  the  cleats,  G,  secured  at  each 
comer  of  said  frame,  and  their  free  ends  extended  down  over  the  meeting  edgea 
of  said  frame,  plate,  and  box,  and  of  a  cover,  F,  all  substantially  as  shown  and 
described." 


^i. 


jjn-cim- 
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Carter  &  Grares,  for  complainants. 

Bond,  Adams,  Pickard  &  Jackson,  for  defendants. 

SHOW  ALTER,  Circuit  Judge.  I  was  under  the  impresBion  at 
the  hearing  of  this  case  that  the  absorption  of  the  water  from  the 
melted  ice  by  the  wooden  sides  of  the  box.  A,  of  the  device,  and 
the  process  of  evaporation  therefi-om,  might  distinguish  the  com- 
bination in  suit  as  something  novel ;  but,  on  reading  the  expert  tes- 
timony, specification,  and  the  claims,  I  am  unable  satisfactorily  to 
sustain  the  patent  on  this  ground.  The  sides  of  the  cover,  E,  are 
bent  over,  according  to  the  showing  of  the  specification,  merely  to 
ran  the  water  ofiF.  It  is  not  a  feature  of  the  claim  that  the  sides 
of  the  box,  A,  are  made  of  wood,  nor  in  the  specification  does  it 
appear  as  part  of  the  invention  that  the  water  must  run  down  the 
odes.  The  expert,  moreover,  who  testified  on  complainants'  be- 
half, seems  to  say  that  the  measure  of  invention  would  be  the  same 
regardless  of  the  material  made  use  of  in  the  construction  of  the 
box,  A,  whether  of  wood  or  of  metal.  In  their  printed  argument 
coansel  for  complainants  have  made  a  "summary  of  evidence"  in 
11  paragraphs.  In  no  one  of  these  is  the  evaporation  from  the 
wooden  sides  of  the  box,  A,  put  forward  as  a  clear  and  distinctive 
quality  of  the  patentee's  combination, — a  something  which  would 
and  does  in  fact  distinguish  the  same  in  mode  of  operation  and  re- 
snlt  from  prior  devices.  This  feature,  if  it  be  really  a  feature  at 
all,  is  not  even  mentioned  or  suggested  in  the  said  summary  of 
evidence.  It  was,  as  I  understand,  a  common  practice  in  the  art 
of  refrigeration  to  make  a  structure  with  a  metal-lined  compart- 
ment above  to  hold  the  ice,  and  having  drains  to  run  oft  the  water, 
and  a  compartment  below  for  the  articles  to  be  preserved.  At  all 
events, — and  if  the  evaporation  at  the  sides  is  so  far  fanciful  or 
theoretical  as  to  amount  to  nothing  in  the  way  of  distinguishing  the 
complainants'  device, — such  structures  as  that  of  Douglas  or  Col- 
ton,  for  instance,  seem  to  preclude  the  novelty  of  the  combination 
m  suit.  The  combination  in  suit  specifies  a  metallic  cover,  E. 
Aside  from  this  requirement,  two  equivalent  methods  of  structure 
are  shown  in  the  specification.  In  one  the  cover,  F.  telescopes,  as 
an  ordinary  box  cover  would,  over  the  sides  of  the  box,  \,  and  rests 
on  cleats.  This  cover  is  nailed  or  otherwise  secured  to  the  box, 
A.  The  function  of  the  metallic  cover,  E,  is  to  hold  the  ice  and 
ran  the  water  off  at  the  sides.  How  far  it  shall  extend  over  the 
sides,  provided  it  keeps  the  water  from  the  interior  of  the  box,  A, 
seems  to  be  a  matter  of  no  consequence.  If  the  claim  be  construed 
with  reference  to  the  method  of  construction  last  above  referred  to, 
as  pnt  forth  in  the  specification,  then  all  the  elements  are  found  in 
the  Douglas  device.    This,  upon  the  assumption  that  the  shape  of 

1  the  structure,  whether  rectangular  or  cylindrical,  and  the  material, 
other  than  that  of  the  metallic  cover,  E,  out  of  which  it  is  made, 
are  not  essential  to  the  invention.    I  think  the  bill  must  be  dis- 

\      missed  for  want  of  equity. 
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HOB  et  sL  T.  SOOTT.» 

(Circuit  Court,  D.  .New  Jeney.    March  IB,  1898.) 

1.  Mabtkbs  in  Chanckrt— Dutucs  and  Powers— Revibw  bt  Court. 

When  a  cause  Is  referred  to  a  master  to  take  an  account  of  profits  or  dam- 
ages. It  la  his  duty  to  pass  upon  all  the  questions  of  procedure  arising  befor* 
h^n.  His  action  la  subject  to  review  only  when  he  has  completed  his  latwrs, 
and  filed  his  report;  and  the  court  will  not,  in  the  meantime,  on  the  appli- 
cation of  a  party,  give  him  directions  not  to  talse  evidence  in  relation  to  a 
particular  matter. 

1  Patent  Suits— Profits  and  Dah asm— Master's  Report. 

Profits  and  damages  should  be  computed  by  the  master  as  nearly  as  may 
be  to  the  time  of  filing  his  report.  If  defendant  lias  clianged  bis  machine  so 
as  to  differ  from  that  decreed  by  the  court  to  infringe,  the  master  must. 
In  the  first  instance,  determine  whether  the  new  form  Is  also  an  infringe- 
ment;  but  he  Is  bound  by  tbe  terms  of  the  decree,  and  Is,  therefore,  limited 
to  the  inquiry  whether  the  new  machines  are  BubBtantially  Bimllar  to  tba 
ones  adjudged  to  infringe. 

B.  F.  Lee  and  Wm.  H.  L.  Lee,  for  the  motion. 
H.  M.  Phelps,  opposed. 

KIRKPATRICK,  District  Judge.  Upon  a  final  hearing  In  this 
cause  the  defendant  was  adjudged  to  have  infringed  the  complainants' 
patent,  and  an  interlocutory  decree  was  entered  referring  it  to  a  mas- 
ter to  ascertain  and  take  and  settle  the  account  of  the  gains  and  prot 
its,  and  to  assess  the  damages,  and  to  report  thereon.  See  65  Fed. 
606,  and  17  0.  C.  A.  410,  70  Fed.  781.  The  complainants  are  under- 
taking to  prove  the  number  of  infringing  machines  made  and  sold  by 
the  defendant,  and  the  amount  of  profits  realized  by  defendant  by  the 
use  of  infringing  devices.  In  the  progress  of  the  investigati(m  the 
inquiry  is  sought  to  be  extended  to  the  manufacture  of  machines  con- 
taining, as  the  complainants  insist,  their  patented  devices  which  have 
been  adjudicated  to  be  valid,  and  infringed  by  the  defendant,  bat 
which  the  defendant  claims  are  not  within  the  decision  of  the  court. 
The  application  now  is  that  the  court  shall  give  its  directions  to  the 
master  to  refuse  to  take  evidence  concerning  any  machines  which  the 
defendant  may  claim  to  be  noninfringing  machines  until  the  court  has 
had  the  opportunity  to  determine  the  question  whether  they  be  in- 
fringers or  not  This  does  not  seem  to  me  to  be  in  accordance  ^rith 
precedent  or  proper  practice.  The  court  appoints  the  master  \vith 
special  reference  to  his  fitness  to  perform  the  duties  imposed  npon 
him.  He  is  the  court's  representative,  and  it  is  his  duty  to  pass  upon 
all  the  questions  of  procedure  as  they  come  before  him.  His  action 
is  subject  to  review  of  the  court,  but  it  must  be  only  when  he  has 
concluded  his  labors,  and  the  court  has  before  it  all  the  data  upon 
which  his  conclusions  are  founded.  The  duty  of  the  master  is  to  hear 
the  parties  fully,  "directing  the  mode  in  which  the  matters  requiring 
evidence  shall  be  proved  before  him,"  as  provided  for  in  the  seventy- 
seventh  rule  in  equity.  It  is  necessary  that  he  should  be  given  the 
power  to  avoid  delays  and  confusion,  and  to  relieve  the  court  of  the 
necessity  of  passing  upon  the  materiality  of  every  disputed  qnestion 
es  it  may  arise  in  the  progress  of  the  hearing.     Errors  made  by  the 

1  For  copy  of  order  entered  May  20, 1888,  see  8?  Fed.  1007. 
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master  can  be  corrected  upon  the  comiiig  in  of  his  report  upon  ex- 
ceptions properly  takea 

There  cannot  be  any  question  that  the  beginning  of  the  suit  should 
not  be  the  limit  of  time  within  which  damages  may  be  recovered  for 
the  use  of  the  patented  device.  They  should  be  computed  to  the 
time,  as  nearly  as  may  be,  of  the  coming  jri  of  the  master's  report; 
and  the  account  should  embrace  not  only  the  damages  sustained  by 
infringing  machines  made  before  the  institution  of  the  suit,  but  also 
those  made  afterwards,  though  the  construction  be  different.  Rubber 
Co.  V.  Goodyear,  9  Wall.  788;  Edison  Electric  Light  Co.  v.  Westing- 
house  Electric  &  Manufacturing  Co.,  54  Fed.  504.  Whether  the  par- 
ticular machines  of  the  defendant  in  this  case  embody  any  of  the 
claims  of  the  complainants'  patent  adjudged  to  be  infringed  by  de- 
fendant is  properly  a  question  to  be  determined  in  the  first  instance 
by  the  master.  As  to  the  defendant's  responsibility  to  answer  in 
damages  for  the  use  of  machines  covered  by  or  substantially  like  those 
adjudicated  upon,  the  master  is  bound  by  the  decree,  and  is  not  at 
liberty  to  take  testimony  or  exercise  his  judgment;  but,  "if  there  is 
something  claimed  to  be  an  infringement,  which  had  not  been  passed 
upon  by  the  decree,  then  the  question  concerning  that  would  be  open 
before  the  master  to  be  passed  upon  by  him."  Wooster  v.  Thornton, 
26  Fed.  274.  He  cannot  review  the  decree,  and  inquire  into  the  prior 
state  ofthe  art.  'Hie  master  in  this  case  islimited  in  his  inquiry  as  to 
whether  the  defendant's  machines  are  substantially  similar  to  those 
adjudged  by  the  court  to  be  an  infringement  of  the  complainants' 
patent.  Upon  this  question  of  fact  he  should  hear  both  the  iKirties 
fully,  and  report  his  findings  to  the  court.  Upon  the  coming  in  of  the 
report  the  parties  can  file  their  exceptions  founded  upon  previous 
objections,  and  have  the  court  pass  upon  their  validity.  It  would  be 
productive  of  interminable  delay  and  much  vexation  if  all  the  disputed 
questions  upon  a  hearing  before  the  master  should,  as  they  arise,  be 
brought  before  the  court  for  revision  and  approval.  "The  court  may, 
but  rarely  will,  interfere  with  the  master's  rulings  before  his  report 
is  brought  before  it  for  review."  Fost.  Fed.  Prac.  §  -31.3.  Reference 
to  the  court  as  each  question  arises  is  improj)er.  Rob.  Pat.  §  1157; 
Sugar  Refinery  v.  Mathiesson,  24  Fed.  Cas.  682.  The  motion  to 
strike  out  the  testimony  will  not  be  allowed,  and  all  matters  pertain- 
ing to  the  merits  will  be  deferred  until  the  coming  in  of  the  master's 
report 


WELSBACH  LIGHT  CO.  T.  SUNLIGHT  INCANDESCENT  GAS  LAMP  CO. 

(Circuit  Court,  8.  D.  New  York.     March  25,  1898.) 

1.  Patents — Specifications— Equivalknts. 

A  patentee  Is  not  obliged  to  state  all  tbe  known  equivalents  of  the  ma- 
terials used  by  blm. 

2L   SaUB — kPRraOBMENT. 

In  a  patent  for  the  production  of  an  Incandescent  mantle  for  lights,  the 
patentee's  claim  was,  "paraffin,  or  other  suitiible  material,  substantially  as 
8«t  forth."     In  his  specifications  he  stated  that  "other  materials  may  be 
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employed,  as  long  as  they  set  hard  at  ordinary  temperatures,  and  bum 
away  without  mechanical  destruction  to  the  mantle."     Held,  that  the  patsnt 
was  Infringed  by  using  for  the  same  purpose  collodion  and  castor  olL 
S.  Sams— Incandescent  Mantles. 

The  Kawson  patent,  No.  407,963,  for  "production  of  Incandescent  man- 
tles," was  not  anticipated,  but  covers  an  Invention  of  pioneer  rank,  and  Is 
entitled  to  be  so  construed  as  to  cover  a  broad  range  of  equivalents. 

This  was  a  suit  in  equity  by  the  Welsbach  Light  Company  against 
the  Sunlight  Incandescent  Gas  Lamp  C!ompany  for  alleged  infringe- 
ment of  a  patent. 

Wm.  Findlay  Brown  and  John  B.  Bennett,  for  complainant 
Charles  G.  Coe,  for  defendant. 

TOWNSEND,  District  Judge.  The  questions  herein  presented  at 
final  hearing  on  bill  and  answer  relate  to  the  first  claim  of  patent  No. 
407,963,  granted  July  30,  1889,  to  Frederick  Lawrence  Rawson  and 
William  Stepney  Rawson  for  "production  of  Incandescent  mantles," 
and  assigned  to  complainant.  Prior  to  the  discussion  of  the  issues 
directly  involved,  it  will  be  necessary  to  briefly  describe  the  Welsbach 
light:  In  1885,  Dr.  Carl  Auer  von  Welsbach  discovered  or  invented 
the  mantle  of  the  incandescent  light  which  bears  his  name.  Prior  to 
that  date  it  was  known  that  certain  rare  earths,  when  heated  to  in- 
candescence, were  possessed  of  great  luminosity.  Dr.  Auer  von  Wels- 
bach (or,  as  he  will  hereafter  be  called,  Welsbach)  was  the  first  to 
discover  that  by  immersing  a  textile  fabric  in  a  solution  of  the  salts 
of  said  rare  earths,  and  afterwards  applying  heat  and  consuming  the 
fabric,  the  earthy  salts  would  be  left  in  a  coherent  condition,  exactly 
reproducing  the  fabric  consumed,  and  capable  of  emitting  the  intense, 
white  Welsbach  incandescent  light.  Great  as  was  this  scientific  dis- 
covery, it  was  commercially  valueless.  The  resultant  product  was  so 
light  and  fragile  that  although,  as  stated  by  the  inventor,  "it  would 
remain  effective  as  an  illuminant  for  hundreds  of  hours,"  it  would 
crumble  to  ashes  if  handled,  or  even  touched  by  a  hard  body.  In  their 
specification,  the  patentees,  after  speaking  of  the  diflBculty  previously 
found  in  transporting  these  mantles  without  breakage,  say: 

"This  difficulty  our  Invention  Is  designed  to  overcome,  by  dipping  the  mantles, 
after  they  have  been  given  their  proper  shape.  Into  a  liquid  which  will  thoroughly 
penetrate  the  pores  of  the  material,  and  will  afterwards  set  to  such  a  degree 
of  hardness  as  to  protect  the  material  from  danger  of  breakage  in  packing 
or  handling,  and  which  can  afterwards  be  removed  without  mechanical  injury 
to  the  mantles,  or  without  leaving  any  objectionable  residue." 

The  claim  in  suit  is  as  follows: 

"(1)  The  herdn-described  Improvement  In  strengthening  Incandescent  num- 
tles,  consisting  In  coating  the  compl«<ted  mantle  with  paraffin,  or  other  suit- 
able material,  substantially  as  set  forth." 

The  defenses  are  invalidity  for  lack  of  invention,  and  denial  of 
infringement. 

Bright's  British  patent  No.  12,305,  granted  in  1848,  for  "improve- 
ments in  lamps,  wicks,  and  covers  for  vessels  for  holding  oil  and  other 
fluids,"  inter  alia,  describes  a  method  of  "manufacturing  hollow,  cylin- 
drical wicks  in  a  stiffened  state,"  to  permit  of  their  easy  insertion  into 
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the  lamp  burner,  "by  inserting  into  them  paper  cases,     •    *    •    op 
by  dipping  them  (not  partially  but  wholly)  in  wax,  or  in  any  other 
suitable  stiffening  matter."    It  has  not  the  same  purpose  nor  mode  of 
operation  as  the  patent  in  suit,  and  does  not  anticipate  it.    Gwynne'a 
patent,  Na  52,788,  issued  in  1866,  for  an  "improved  process  for  sat- 
urating wood,  cloth,  paper,  etc.,  with  paraflBn,"  and  Toppan's  pat- 
ent, 2fo.  89,095,  for  "improved  water-repellant  material,"  may  be  con- 
sidered together.    The  patentee,  Gwynne,  says  that,  "when  the  par- 
a£Bn  is  thus  combined  with  the  substances  they  seem  together  to  form 
a  new  substance,  inasmuch  as  it  cannot  be  again  expelled,"  and  that 
substances  thus  saturated  acquire  "greatly  increased  tenacity,  tough- 
ness, power  of  endurance  and  of  resistance  to  the  action  of  the  ele- 
ments."   Toppan  describes  a  similar  treatment  with  a  solution  of  par- 
afSn.    Each  of  these  patents  describes  a  process  for  making  wood, 
paper,  and  cloth  waterproof,  by  permanently  combining  them  with 
parafSn.    Neither  of  them  attempts  to  effect  the  object  of  the  Bawson 
patent    But  defendant  relies  chiefly  upon  patent  No.  261,529,  issued 
July  25, 1882,  to  Charles  Clamond,  for  "means  and  apparatus  for  pro- 
ducing intense  white  light."    Fig.  9  of  the  drawings  shows  a  burner 
composed  of  magnesian  threads.    These  threads  are  made  by  forcing 
a  wet,  plastic  material  through  dies.    While  thus  wet  they  are  shaped 
into  the  form  of  a  cone,  which  is  then  dried  and  baked.    The  resultant 
product  is  a  fragile,  porcelain-like  shell  or  basket  of  refractory  ma- 
terial, capable  of  use  with  a  gas  burner  to  produce  an  incandescent 
light    In  connection  with  this  basket,  the  patentee  used  small  rods 
formed  of  the  same  material.    It  was  not  claimed  that  there  was  any- 
thing novel  in  Clamond's  magnesium  light  which  is  relevant  herein. 
But  defendant  contends  that  "this  patent  shows  that  the  strengthen- 
ing of  such  fragile  refractory  cones,  to  protect  them  against  breakage 
in  transport  and  handling,  was  not  new."    This  contention  is  founded 
opon  the  following  statement  in  Clamond's  specification:    "The  bas- 
ket may  be  cased  over  with  paper  or  other  combustible  material,  so 
as  to  strengthen  it  for  transport  and  handling;   this  casing  being 
burned  away  when  the  jet  is  ignited."    In  this  chief  reliance  of  de- 
fendant I  find  nothing  to  detract  from  the  merit  of  the  patented  in- 
rention.    There  was  no  strengthening  treatment  of  a  refractory  ma- 
terial having  the  form  of  a  textile  fabric,  no  combination  with  another 
substance  by  saturation  in  a  protecting  solution,  and  no  process  of 
hardening  the  protecting  solution.    In  short,  Clamond  merely  pro- 
posed to  wrap  up  his  porcelain  cone  in  a  piece  of  paper,  which  would 
bum  off  when  the  cone  was  placed  over  a  lighted  flame.    He  protected 
hig  shell  by  an  ordinary  external  wrapper,  which  could  be  removed  in 
the  ordinary  way,  leaving  the  shell  as  before.    By  the  Bawson  pro- 
cess, the  solution  so  penetrated  the  interstices  of  the  Welsbach  fabrif 
that  it  became  an  integral  part  thereof.    But  the  expert  and  counsel 
'or  defendant  claim  that: 

"AH  the  Bawsons  bave  done  Is  to  apply  the  old  Gwynne  process  of  dipping 
porous  articles  Into  hot.  melted  paraffin,  or  the  Toppan  process  of  dipping  por- 
oiB  articles  In  paratfln  solutions  with  a  volatile  hydrocarlwn,  sucb  as  benzine 
w  naphtha,  without  any  difference  in  theh:  mode  of  application,  or  the  re- 
sult obtained  therefrom,  to  the  old  purpose  of  protecting  fragile  mineral  cones 
in  transport  and  bandlhig  set  forth  by  Clamond." 
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I  cannot  assent  to  this  proposition.  The  ClamonS  protecting  wrap- 
per is  not  even  remotely  allied  to  the  Rawson  strengthening  process. 
The  result  of  the  latter  is  new,  distinct,  and  strikingly  unexpected.  To 
introduce  these  processes  in  this  new  art,  and  to  work  out  and  apply 
the  undeveloped  possibilities  of  this  use  of  paraffin  in  solution  in  con- 
nection with  these  earths,  so  as  to  place  this  light  within  the  reach 
of  the  general  public,  was  a  most  meritorious  invention. 

Defendant  says  it  does  not  infringe,  because  it  does  not  coat  its 
mantles  with  paraffin,  or  any  of  the  equivalents  mentioned  in  com- 
plainant's patent,  and  relies  upon  certain  limitations  claimed  to  be 
disclosed  by  the  file  wrapper.  After  describing  the  use  of  paraffin  in 
the  specification,  it  is  there  set  forth  that: 

"Other  materials  may  be  employed,  as  long  as  tbey  set  hard  at  ortlinary 
temperatures,  and  burn  away  without  mechanical  destruction  to  the  mantle, 
and  withcnt  leaving  any  residue  which  would  injure  the  light-giving  properties 
of  the  mantle." 

The  examiner  required  the  patentee  to  insert  a  specific  statement 
as  to  what  other  materials  are  used,  and  the  following  was  thereupon 
added: 

"Tlie  materials  referred  to  as  being  capable  of  use  In  lieu  of  paraffin  may 
be  auy  solid  hydrocarbon  of  a  high  boiling  point,  and  many  resins  and  gums 
soluble  in  spirit,  such  as  alcohol,  etc.  Shellac  will  serve  the  sojne  purpose, 
but  not  quite  as  advantageously." 

The  defendant  insists  that  the  patent  cannot  be  infringed  by  the 
nse  of  any  materials  other  than  those  thus  specified.     It  is  admitted: 

"That  the  defendant  corporation  herein  has  *  •  »  and  still  is  coating 
completed  Incandescent  mantles  or  hoods,  for  the  purpose  of  strengthening  them 
for  purposes  of  transport  and  handling,  by  dipping  or  immersing  them  In  a 
solution  comiKtsed  chiefly  of  collodion,  with  the  addition  of  a  small  percentage 
of  castor  oil,  and  in  excess  of  five  per  cent.;  that  such  solution  is  a  liquid, 
which,  after  the  mantle  or  hood  is  coated  therewith  l)y  dipping  or  immersing 
said  hood  in  such  solution,  will  afterft-ards  set  at  ordinary  temperatures  to 
such  a  degree  of  hardness  as  to  strengthen  the  mantle  or  hood  for  the  pur- 
pose of  preventing  breakage  in  transport  and  handling,  and  of  such  a  cliar- 
acter  that  it  can  afterwards  be  removed,  by  bui-ning  away,  without  me- 
clmnical  destruction  to  Uie  mantle,  and  without  leaving  any  residue  which 
would  injure  the  light-giving  properties  of  the  mantle  or  hood." 

C'omplamant  contends  that  this  collodion  solution  is  included  under 
the  words,  "paraffin,  or  other  suitable  material,  substantially  as  set 
forth,"  in  the  first  claim,  notwithstanding  the  enumeration  of  equiv- 
alents in  the  patent.  The  invention  of  the  patent  in  suit  transformed 
the  W'elsbach  mantle  from  a  laboratory  experiment  into  an  article  of 
commerce.  Tliat  it  has  successfully  overcome  the  obstacles  previously 
encountered,  and  has  accomplished  results  quite  as  important  as  tlie 
original  Welsbach  inveution,  is  admitted.  The  evidence  as  to  Wels- 
bach's  understanding  of  the  limitations  upon  the  practical  use  of  his 
light,  and  the  graphic  illustration  at  the  hearing  herein  of  the  bold 
and  unique  treatment  of  the  fragile  mantle,  and  the  success  of  the 
adaptations  employed  in  producing  the  desired  results,  indicate  not 
only  the  presence  of  inventive  genius,  but  claim  for  the  invention  the 
rank  of  a  pioneer.  For  tliese  reasons  this  patent  should  not  be  nar- 
rowly interpreted,  but  should  be  so  constnie<i  as  to  cover  a  broad 
range  of  equivalents.    The  undisputed  testimony  of  Drs.  Chandler  and 
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Morton  shows  that  it  was  well  known  at  the  date  of  this  invention  t^t 
sack  a  collodion  Bolution  would  operate  in  the  same  way  as  a  paraffin 
or  shellac  solution,  in  the  treatment  of  such  substances,  and  was  there- 
fore an  "other  suitable  material."  That  in  every  other  respect  the 
defendant  has  appropriated  the  patented  process,  appears  from  his 
admission.  While  collodion  is  not  chemically  an  equivalent  of  a  hy- 
drocarbon resin  gum,  and  is  not  paraffin  or  shellac,  it  performs 
the  same  functions,  in  the  same  manner  and  with  the  same  result. 
A  patentee  is  not  obliged,  in  his  specification,  to  state  all  the  ki^own 
equivalents  of  the  materials  used  by  him.  It  is  the  patent  as  finally 
issued  which  the  court  is  to  construe,  and  upon  which  the  patentee 
must  stand.  In  this  case  the  patentees  have  claimed  "paraffin,  or 
other  suitable  material,  substantially  as  set  forth."  They  have  set 
forth  that  "other  materials  may  be  employed,  as  long  as  they  set  hard 
at  ordinary  temperatures,  and  burn  away  without  mechanical  destruc- 
tioD  to  the  mantl&"  The  defendant  uses  a  suitable  material,  known 
at  the  date  of  the  invention  to  have  all  these  properties  and  character- 
istics, and  has  thereby  appropriated  complainant's  product  Let  a  de- 
cree be  entered  for  an  injunction  and  an  accounting. 


PAUL  BOYNTON  GO.  ▼.  MORRIS  CHUTB  GO.  et  aL 
(Circuit  Court  of  Appeals,  Third  Circuit    April  7,  189a) 

No.  4. 

t  PaTBHT»— iMTBBntETATIOR  OV  Ol^AIM. 

Wbere  It  U  necessary  to  coDstroe  an  tmblguooB  claim,  the  spedflcatloB 
may  be  resorted  to  for  the  purpose  of  arriving  at  a  better  undergtauding  of 
Its  meaning,  but  this  may  not  be  done  to  Ingraft  on  a  perfectly  plain  claim  a 
restrictive  qualification,  which  the  patentee  omitted  to  "particularly  poiiit 
out" 
1  Samb. 

Tlie  words  "substantially  as  described"  do  not  warrant  reading  Into  the 
claim,  as  an  additional  element,  a  device  mentioned  in  the  specifications 
merely  as  a  prefi?rred  form  of  construction;  and  a  patentee  who  has  claimed 
either  more  or  less  than  was  necessary  cannot  in  a  suit  for  infringement 
be  r^leved  from  the  omse^ences  thereof. 

t  &U(B— SpBAT  DBFIiKOTOBS. 

When  a  boat  so  constructed  that  its  sides  wIU  have  the  form  of  and  oper- 
ate as  spray  deflectors  would  not  present  patentable  novelty,  the  objection 
Is  not  overcome  by  fixing  additional  boards  to  it  and  then  using  it  as  a 
toboggan  as  well  as  a  boat 

i  SAMB. 

The  Newburg  patent  No.  411,255,  for  an  InclliKd  pleasure  railway  located 
near  a  sheet  of  water,  combined  with  a  boat-shaped  car  or  toboggan, 
adapted,  after  descending  the  incline,  to  enter  and  float  forwardly  on  the 
water,  and  with  spray  deflectors  fixed  to  Its  sides,  is  for  mere  structural 
changes  of  a  toboggan  car  and  boat  and  did  not  Involve  Invention.  82  Fed. 
440.  afllrmed. 

Appeal  from  the  CJircuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

This  was  a  suit  in  equity  by  the  Paul  Boynton  Company  against 
the  Morris  Chute  Company  and  others  for  alleged  infringement  of  a 
patent  for  improvements  in  inclined  pleasure  railways.  The  circuit 
87F,-15 
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court  dismissed  tlie  bill,  liolding  that  the  patent  is  void  for  want  of 
novelty  and  invention  (82  Fed.  440),  and  the  complainant  has  appealed. 

P.  C.  Dyrenforth,  for  appellants. 

Wdl  C.  Strawbridge  and  J.  Bonsall  Taylor,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

DALLAS,  Circuit  Judge.  The  patent  for  consideration  in  this  case 
was  issued  to  John  P.  Newburg  on  September  17,  1889,  and  is  num- 
bered 411,255.  Although  five  of  its  six  claims  are  alleged  to  have 
been  infringed,  but  three  of  them  have  been  urg6d  upon  the  attention 
of  this  court,  and  these  are  as  follows: 

(1)  "In  an  Inclined  pleasure  railway,  In  combination  with  an  Inclined  way 
and  track  which  is  located  or  erected  near  a  body  of  water,  a  boat-sljaped  car 
<x  toboggan,  adapted,  wlien  It  reaches  the  foot  of  the  hicllne,  to  enter  and  float 
forwarSy  on  the  water,  substantially  as  described." 

(4)  "In  combination  with  the  boat-shaped  car  or  toboggan,  the  spray  defiectocB 
fixed  to  Its  sides,  substantially  as  descrilied." 

(6)  "In  comlsination  with  an  inclined  railway,  which  may  be  located  near  a 
body  of  water,  a  boat-sliaped  car  or  totwggan,  having  runners,  J,  guard  plates, 
K,  and  spray  deOectors,  I,  substantially  as  described." 

1.  It  is  not  necessary  to  add  anything  to  the  opinion  of  the  learned 
judge  of  the  circuit  court  in  support  of  his  conclusion  that  the  first 
claim,  if  its  terms  should  be  regarded  as  controlling,  is  void  for  lac^ 
of  novelty.  This  has  not  been  conceded  by  the  appellant,  but  it  baa 
not  been  very  strenuously  denied,  and  we  tiave  no  doubt  about  it.  It 
is,  however,  contended  that  this  claim,  though  expressly  inclusive  of 
any  "boat-shaped  car  or  toboggan  adapted  *  *  *  to  enter  and 
float  forwardly  on  the  water,"  should  be  construed  to  be  exclusive  of 
any  such  device  which  is  not  also  "adapted  to  prevent  the  shipping  of 
water  and  splashing  of  occupants."  It  is  insisted  that  this  limitation 
may  be  found  in  the  specification  and  drawings,  and  that  from  them 
it  may  be  imported  into  the  claim.  But  we  cannot  accept  either 
branch  of  this  proposition.  We  are  not  at  liberty  to  add  to  or  vary 
the  claim  by  reference  to  other  parts  of  the  patent,  nor  is  there  any- 
thing contained  in  it  upon  which  the  amendment  desired  (if  allowable) 
could  reasonably  be  founded.  If  interpretation  of  the  claim  were 
requisite,  the  specification  might,  of  course,  be  resorted  to  for  the 
purpose  of  arriving  at  a  better  understanding  of  its  meaning,  but  this 
may  not  be  done  "for  the  purpose  of  changing  it  and  making  it  differ- 
ent from  what  it  is."  White  v.  Dunbar,  119  U.  S.  47,  7  Sup.  Ct  72. 
We  are  asked,  not  to  construe  an  ambiguous  claim,  but  to  ingraft 
upon  a  perfectly  plain  one  a  restrictive  qualification,  which  the  pat- 
entee wholly  omitted  to  "particularly  point  out"  when  he  applied  for 
his  patent,  and  which  it  is  proposed  shall  now  be  inserted  only  because 
the  exigency  of  the  appellant's  case  demands  it.  Authority  to  do  this 
has  not  been  vested  in  the  courts.  "The  claim  is  a  statutory  require* 
ment  prescribed  for  the  very  purpose  of  making  the  patentee  define 
precisely  what  his  invention  is,  and  it  is  unjust  to  the  public,  as  well  a« 
an  evasion  of  the  law,  to  construe  it  in  a  manner  different  from  the 
plain  import  of  its  terms."    White  v.  Dunbar,  supra.     The  words, 
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'"substantially  as  described,"  do  not  warrant  the  insertion  of  an  addi- 
tional element  in  the  claim.  The  combination,  as  there  defined,  does 
act  include  any  provision  against  splashing,  and  by  no  reference  to 
the  context  can  the  requirement  that  an  applicant  shall  "particularly 
point  out  and  distinctly  claim"  his  invention  be  evaded.  The  words 
"substantially  as  described"  must,  therefore,  be  related  to  the  matter 
designated  (Lake  Shore  &  M.  S.  By.  Co.  v.  National  Car  Brake-Shoe 
Co.,  110  U.  S.  229,  4  Sup.  Ct  33);  and  a  patentee  who  has  claimed 
either  more  or  less  than  was  necessary  cannot,  in  a  suit  for  infringe- 
ment, be  relieved  from  the  consequences  (McClain  v.  Ortmayer,  141 
U.  &  419-425,  12  Sup.  Ct.  76;  Durand  v.  Schulze,  10  C.  C.  A.  97,  61 
Fed.  819). 

It  would  be  as  futile  as  it  is  inadmissible  to  explore  the  other  parts 
of  the  patent  for  discovery  of  anytlung  to  justify  the  interpolation  of 
a  spray-deflecting  device  into  this  claim.  If  it  were  possible  to  sus- 
tain it  as  broadly  as  it  is  stated,  the  appellant  might  well  insist  that 
the  speciflcatiod  and  drawings  supply  no  pretext  for  narrowing  it  by 
construction,  and  the  question  pi-esented  is,  of  course,  the  same  where 
a  constrictive  interpretation  is  invoked  by  the  owner  of  a  patent  as 
where  it  is  sought  to  impose  it  upon  him  against  his  wilL  At  the  out- 
set the  specification  informs  us  that: 

"This  InTentlon  relates  to  Improreinents  In  coasters  or  Inclined  pleasure  rall- 
W8;s;  and  the  mala  feature  of  the  lurentlon  consists  in  an  Inclined  track  or  way 
erected  near  a  lake,  river,  or  any  other  suitable  body  of  water,  and  a  car  or 
toboggan  In  the  form  of  a  boat,  adapted  to  move  or  slide  downv?ardly  over 
«ald  Incline,  mainly  by  the  force  of  gravity,  and  at  the  foot  of  the  Incline  to 
enter  and  float  upon  the  body  of  water  as  It  Is  propelled  by  the  momentum 
tcqnired  \b  its  descent  over  the  inclined  railway.  Besides  this  main  feature, 
(xitaia  nord  means  ore  employed  in  carrying  out  my  Invention,  as  hereinafter 
described." 

Not  one  word,  it  will  be  observed,  is  here  said  about  spray  deflect 
org.  On  the  contrary,  comparison  of  this  general  description  with 
the  first  claim  shows  them  to  l>e,  so  far  as  the  toboggan  is  concerned, 
BBbstantially  identical.  All  that  is  material  in  either  is  that  it  is 
said  in  the  one  that  the  toboggan  is  to  be  "in  the  form  of  a  boat 
adapted  to  *  *  *  enter  and  float  upon  the  body  of  water,"  and  in 
the  other  that  it  is  to  be  "a  boat-shaped  car  o«  toboggan,  adapted. 
*  •  *  to  enter  and  float  forwardly  on  the  water."  Manifestly, 
the  meaning  of  the  language  here  quoted  is,  in  each  instance,  precisely 
the  same;  and  nothing  further  is  anywhere  said  about  the  toboggan, 
except  as  follows: 

"I  hare  shown  In  the  drawlnin  a  preferred  form  of  construction  for  the  boat- 
duped  car  or  toboggan,  G.  similar  In  the  outlines  to  an  ordinary  flatboat.  with 
Its  flat  bottom  curved  or  sloped  upwardly  at  its  forward  end,  g,  so  that  It  will 
enter  the  water  without  any  shock  or  concussion,  its  rear  end,  gi,  partly  sloped 
upwardly  and  partly  vertical,  and  with  vertical  or  approximately  vertical  sides, 
p,  and  with  seats,  11,  for  the  passengers.  On  each  side  of  the  toboggan  it  Is 
preferable,  also,  to  have  a  spray-deeflcting  board,  I,  which  is  broad  at  its  rear 
<od,  runs  to  a  point  at  Its  forward  end,  and  which  is  fixed  In  position  on  the 
or  or  toboggan,  as  shown,  with  Its  upper  edge  or  side  In  about  same  boricontal 
plane  as  the  top  of  the  boat  These  boards  will  deflect  the  spray  or  water 
ontvrardly,  which  Is  thrown  upwardly  by  the  rapid  movement  of  tfce  car  or  to- 
Iwisgan.  and  prevent  it  striking  the  occupants  thereof.  The  spray  deflected  by 
(scb  board,  I,  may  be  utilized  to  produce  a  pleasant  effect  on  the  eye  by  means 
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of  a  scroll-shaped  or  convoluted  plate,  i,  placed  at  the  unper  edge  or  Bide  of 
each  board,  I,  as  shown  at  Fig.  7,  which  will  concentrate  the  spray  and 
discharge  It  from  the  rear  end  of  the  scroll  In  an  ornamental  stream." 

We  are  not  able  to  perceive  in  this  statement  any  warrant  wliat- 
ever  for  supposing  that  the  patentee  intended  to  limit  his  asser- 
tion of  invention  to  a  boat-shaped  toboggan  when  provided  with 
"a  spray-deflecting  board."  Indeed,  he  seems  to  have  been  solicit- 
ous that  such  intention  should  not  be  ascribed  to  him,  for,  al- 
though the  drawings  exhibit  spray  deflectors,  he  is  careful  to  say 
that  they  show,  not  an  exclusive  form,  but  "a  preferred  form  <rf 
construction";  and  he  adds,  not  that  it  is  essential,  but  that  "it  is 
preferable,  also,  to  have  a  spray-deflecting  board."  Furthermore, 
it  is  difficult  to  understand  why,  if  the  drawings  should  be  con- 
sidered as  controlling,  the  "scroll-shaped  or  convoluted  plate," 
which  they  also  depict,  ought  not  to  be  regarded  as  a  material 
feature,  and  this 'plate,  it  is  admitted,  the  appellees  do  not  use. 
We  are  of  opinion  that  the  court  below  was  right  in  refusing  to 
read  into  this  claim  the  additional  element  suggested,  not  only 
because  its  own  terms,  which  are  plain  and  absolute,  inhibit  it,  but 
also  because  the  patent,  as  a  whole,  does  not  sanction  it. 

2.  Claim  4  is  stated  to  be  for  a  combination,  but,  substantially, 
it  is  simply  for  a  toboggan  of  a  certain  configuration,  for  it  is  not 
denied  that  a  boat  may  be  so  constructed  that  its  sides  will  them- 
selves have  the  form  of,  and  operate  as.  spray  deflectors;  and, 
this  being  so,  it  follows  that  if  a  boat  so  formed,  and  intended  for 
ordinary  use,  would  not  present  patentable  novelty,  the  objection 
is  not  overcome  by  giving  it  the  required  shape  by  fixing  additional 
boards  to  it,  and  then  using  it  as  a  toboggan  as  well  as  for  a  boat. 
"An  ordinary  flatboat,"  having  all  the  features  described  by  the 
patentee,  was,  of  course,  old.  Such  a  boat  the  patentee  adopted, 
and  he  altered  its  outline.  .  In  doing  this,  he  was  concerned  with 
it  only  as  and  for  a  boat.  Viewing  it  as  a  toboggan  merely,  all 
that  he  did  to  it  was  absolutely  useless.  Did  he,  then,  contribute 
to  the  art  of  boat-making  anything  which,  in  the  sense  of  the  pat- 
ent law,  was  new?  He  proposed  that  his  craft  should  not  ship 
water,  and  to  this  wd  he  so  fashioned  it  that  the  water  would  be 
deflected  from  its  sides.  Broadly  speaking,  this  was  as  old  as 
navigation.  It  has  always  been  done,  and  we  are  not  required  to 
shut  our  eyes  to  the  fact  that  with  this  object,  among  others,  the 
sheer  and  the  flare  of  vessels  of  all  classes  have  been  almost  in- 
finitely varied.  King  v.  Galium,  109  U.  8.  99-101,  3  Sup.  Ct.  85. 
To  uphold,  under  these  circumstances,  a  patent  for  so  slight  a 
deviation  from  pre-existing  forms  as,  at  the  utmoRt,  Newburg  de- 
vised, it  would  be  necessary,  we  think,  to  hold  that  it  is  not  only 
the  design  of  the  patent  laws  "to  reward  those  who  make  some 
substantial  discovery  or  invention,  which  adds  to  our  knowledge 
and  makes  a  step  in  advance  in  the  useful  arts."  but  also  "to  grant 
a  monopoly  for  every  trifling  device,  every  shadow  of  a  shade  of 
an  idea,  which  would  naturally  and  spontaneously  occur  to  any 
skilled  mechanic  or  operator  in  the  ordinary  progress  of  manufac- 
tures."   Atlantic  Works  v.  Brady,  107  U.'s.  192-200,  2  Sup.  Ct. 
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225.    Indeed,  we  do  not  belieye  that  this  claim  would  ever  have 
been  allowed   if  it  had  been  plainly  presented  as  for  the  contour 
of  a  boat,  and  jet  it  is,  when  rightly  understood,  a  claim  for  pre- 
cisely that,  and  for  nothing  else  besides.    But,  even  as  a  distinct 
device,  this  spray  board  was  not  newi    Such  boards,  having  more 
or  less  outward  inclination,  and  serving  to  deflect  the  water  from 
the  boat,  were  well  known  before  this  patent  was  applied  for,  and 
are  exemplified  by  several  prior  patents  which  appear  in  this  rec- 
ord, and  to  which  the  learned  judge  who  sat  in  tiie  circuit  court 
has  safBciently,  though  not  completely,  referred.    Upon  any  view 
which  can  be  taken  of  this  claim,  we  find  it  impossible  to  sustain  it. 
3.  Separately  considered,  none  of  the  elements  of  the  sixth  claiqi. 
was  new.    As  to  the  "spray  deflectors"  nothing  more  need  be  said, 
aud  the  proof  that  each  and  all  of  the  remaining  details  were  old 
is  absolutely  conclusive.    Unless,  therefore,  the  patentee  exhibited 
invention  in  the  assemblage  of  these  parts,  be  did  nothing  upon 
which  this  claim  could  be  supported;   and  that  in  bringing  them 
together  he  did  not  perform  an  inventive  act,  the  cases  cited  by  the 
court  below,  as  well  as  others  to  which  it  would  be  superfluous 
to  refer,  quite  clearly  show.    The  toboggan  sport  had  been  for  some 
time  pursued  upon  the  land  when  this  patentee  conceived  the  idea 
that  its  attractiveness  might  be  enhanced  by  having  the  "inclined 
track  or  way  erected  near  a    •    •    *    suitable  body  of  water," 
and  so  arranged  that,  at  the  foot  of  the  inclined  track,  the  car 
(shaped  like  a  boat)  would  enter  and  float  upon  the  water.    But 
•InCTe  conception  is  not  invention"  (Forgie  v.  Supply  Ca,  17  U.  S. 
App.  254-288,  7  C.  0.  A.  551,  and  58  Fed.  871),  and,  as  for  the 
means  necessary  to  the  practical  realization  of  this  conception, 
they  were  already  at  hand.     These  the  patentee  associated,  but 
did  not  combine.    The  railway,  the  guard  plates,  and  the  car,  in 
fnnction  and  in  result,  he  left  unchanged;  and  the  spray  deflectors 
which  he  fixed  to  the  latter  are  wholly  inoperative  until  the  wa- 
ter is  reached  and  the  entirely  distinct  and  separate  service  of  a 
boat  becomes  requisite.    This  requirement  made  it  necessary,  of 
(■onrse,  that  the  toboggan  should  differ  somewhat  from  those  which 
had  been  used  exclusively  upon  land,  but  the  change  which  was  made 
was  merely  structural,  and  did  not  involve  invention.    Maitland 
▼.  Gibson,  28  U.  S.  App.  53-82,  11  C.  C.  A.  446,  and  63  Fed.  840. 
The  decree  of  the  circuit  court  is  affirmed. 


THE  T.  F.  OAKBS. 

KASBEK  8.  S.  CO.,  Limited,  v.  THE  T.  F.  OAKB& 

(District  CtoOTt,  E.  D.  New  York.     AprU  29,  1898.) 

BUTAOK  COKPKNSATIOH— SiCKHBSS  OF  ShtP'B  CRKW— ToWAOB. 

•ScArenteen  thousand  dollars,  with  disbursements  and  interest  thereon,  award- 
ed a  steamer  for  bringing  into  port,  a  distance  of  about  300  miles,  a  full- 
riKged  sailing  ship,  valued,  with  her  cargo,  at  about  $200,000,  where,  on 
account  of  long-continued  sickness,  there  were  not  sufficient  men  out  of  the 
tbip'g  crew  to  navigate  her,  when  the  provisions  of  the  ship  were  nearly 
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exbausted,  and  wben  the  state  of  tbe  weather  rendered  It  difficult  and  dan> 
gerous  to  perform  the  service. 

Cowen,  Wing,  Putnam  &  Burlington,  for  libelant 
Butler,  Notman,  Joline  &  Mynderse,  for  claimant. 

THOMAS,  District  Judge.  'Riis  action  is  to  recover  for  salvage 
service.  The  T.  F.  Oakes,  a  full-rigged,,  three-masted  sailing  ship, 
invited  the  libelant's  aid  under  the  following  circumstances:  The 
Oakes,  bound  for  the  port  of  New  York,  left  Hong  Kong,  China,  June 
10, 1896,  with  a  cargo  of  i-attan,  wool,  and  hides,  and  on  Monday,  the 
15th  day  of  March,  1897,  at  about  11  o'clock  p.  m.,  was  in  latitude 
37"  52'  N.,  longitude  69°  3(K  W,  She  left  China  with  a  crew  of  22 
men,  besides  the  captain,  who  was  accompanied  by  his  wife.  Before 
meeting  the  Kasbek,  four  sailors,  the  cook,  and  mate  had  died  on  the 
voyage;  and  at  the  time  of  such  meeting  the  only  persons  capable 
of  coming  on  deck  were  Abrams,  the  second  mate,  Regan,  the  third 
mate,  Eraser,  a  sailor,  the  captain,  his  wife,  and  two  Chinamen,  who 
were  the  cook  and  steward.  Eleven  of  the  crew,  including  the 
boatswain  and  carpenter,  were  in  the  forecastle,  sick, — if  not  in 
danger  of  death,  yet  .utterly  prostrated, — and  some  three  of  them 
were  incapable  of  speech.  The  captain's  power  of  speech  had  been 
impeded  by  a  paralytic  affection,  and  he  had  lost  the  use  of  one  of 
his  hands  on  the  voyage;  but,  although  of  slight  physical  service, 
he  was  on  deck,  and  gave  directions  concerning  the  ship.  Abrams, 
the  second  mate,  Regan,  the  third  mate,  and  Fraser,  the  sailor,  were 
suffering  from  weakness;  their  ability  to  walk  was  much  impaired; 
and  Fraser  became  substantially  incapacitated  after  the  arrival  of 
the  Kasbek.  In  the  log  book  there  is  an  entry  on  March  13th  as 
follows:  "Only  three  men  on  deck  now."  And  on  the  14th  of 
March  help  was  so  scanty  and  incapable  that  the  wheel  was  lashed, 
and  the  captain's  wife  stood  watch  over  the  same  for  the  entire  day. 
When  the  Kasbek  arrived,  the  Oakes  was  only  carrying  the  lower 
top  sails,  the  foremast  stay  sail,  and  maybe  the  jib  sail;  and  imme- 
diately thereafter  the  stay  sail  and  jib  sail  seemed  to  have  been 
hauled  in.  The  Kasbek  was  a  steamer  of  the  value  of  fl75,000. 
The  T.  F.  Oakes  was  worth  about  $40,000.  Her  gross  freight  was 
117,000,  |4,000  of  which  was  prepaid  in  China ;  and  the  port  chaises 
in  New  York,  incident  to  the  arrival  of  the  vessel  and  delivery  of  her 
cargo,  were  about  $1,700.  Her  cargo  was  worth  |160,903.  The 
wages  of  the  crew  of  the  Oakes,  paid  them  in  New  York,  were 
14,232.56;  and  those  of  the  master,  $1,840.  The  Kasbek  sailed  un- 
der a  charter  from  Barry  Dock,  England,  February  17,  1897,  for 
Philadelphia,  Pa.,  where  she  was  loaded  with  oil,  and  was  proceeding 
thence  to  Fiume,  Austria,  at  the  time  of  meeting  the  Oakes.  Her 
total  freight  was  |13,24C.30.  The  Kasbek  was  a  schooner-rigged, 
three-masted  steamship,  of  2,099  tons  net  register, -310  feet  in  length, 
and  valued  at  $175,000.  She  occupied  11  days  in  the  salvage  serv-. 
ice,  and  her  daily  earnings  on  the  basis  of  the  freight  were  $265,  as 
computed  by  the  libelant,  and  «200,  as  computed  by  the  claimant 
The  navigation  of  the  Oakes  depended  upon  the  remaining  capacity 
and  endurance  of  the  persons  above  described.     They  alone  coald 
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co-operate  with  those  on  the  Kasbek  to  take  her  In  tow.  The 
weather  was  not  dangerous  for  usual  navigation,  but  arduous,  If  not 
perilous,  in  view  of  the  condition  of  the  Oakes'  crew.  Indeed,  the 
attempt  of  the  Kasbek  to  take  in  tow  the  Oakes  on  the  night  of 
March  15th  resulted  in  the  line  that  was  attempted  to  be  carried  for 
this  purpose  fouling  the  Kasbek's  propeller,  and  the  consequent  dis- 
ablement of  the  steamer  to  such  an  extent  that  it  was  not  until 
Ilinrsday  mbrning  that  the  propeller  could  be  again  put  in  action, 
and  the  Oakes  reached.  The  Oakes  in  the  meantime  had  drifted 
mto  latitude  38°  2JK,  longitude  68°  9'.  It  is  also  noticeable  that 
on  the  night  of  March  15th  a  collision  of  the  vessels  was  barely 
escaped,  while  they  were  maneuvering  to  allow  the  passing  of  a  line 
The  Oakes,  in  her  long  voyage,  had  met  but  one  ship  capable  or 
willii^  to  render  aid;  and  that  was  the  Gov.  Robie,  whom  she  spoke 
on  the  12th  of  January,  and  from  whcHU  she  obtained  additional  pro- 
Tisions.  It  will  be  observed  that  as  early  as  January  12th  there  was 
anticipation  of  insufScient  provisions,  and,  before  the  Blasbek's  crew 
boarded  the  Oakes,  the  captain  of  the  latter  ship,  by  way  of  prtraipt- 
ing  the  Kasbek's  aid  and  expediting  her  movements,  stated  that  the 
Oakes  had  provisions  for  five  days;  but  thereafter  this  representa- 
tion was  claimed  by  the  same  person  to  have  been  false,  and  that 
.there  were  supplies  for  nine  days.  The  provisions  of  the  Oakes 
were  substantial  enough,  but  quite  unsuitable  for  a  crew  in  a  state  of 
illness  and  impairment  that  prevailed.  The  Kasbeck  furnished 
proper  nutriment  for  all  on  the  Oakes.  There  are  two  features  of 
the  Oakes'  situation  that  seem  to  render  her  in  a  less  dangerous 
condition  than  would  appear  from  the  narration  of  the  incapacity  of 
her  crew:  She  was  about  300  miles  from  her  port,  and  had  reached 
a  podtion  where  she  might  hope  to  meet  vessels  with  some  fre- 
quency. In  fact,  after  meeting  the  Kasbek,  and  before  she  was 
finally  taken  in  tow,  she  was  within  signaling  distance  of  at  least 
two  other  ships,  as  her  captain  testifies.  These  facts  should  have 
their  proper  influence  in  diminishing  the  value  of  the  salvage  service. 
If  the  ship  had  been  in  midocean,  her  deliverance  would  have  been 
possible,  but  improbable.  As  it  was,  the  balance  of  probabilities 
favored  her  ultimate  rescue  through  the  aid  of  some  passing  vessel. 
But,  as  her  dependence  upon  the  few  incapable  persons  aboard  was 
of  a  most  unsubstantial  nature,  her  hope  in  any  case  was  in  the  ap- 
pearance of  a  vessel  willing  and  able  to  assist  her.  The  Kasbek 
was  in  fact  that  ship,  and  whether  another  would  have  appeared  sea- 
sonably to  save  the  lives  of  the  sick,  and  to  deliver  the  ship  and  her 
cargo,  which  was  substantially  at  the  mercy  of  the  sea,  is  a  matter  of 
some  speculation. 

It  is  desirable  tlmt  the  award  should  be  ample,  but  that  its  ascer- 
tainment should  not  be  unduly  influenced  by  the  pitiful  condition  of 
the  crew.  Yet  the  physical  state  of  the  crew  essentially  affects  the 
consideration  of  the  question  of  compensation:  (1)  Because  the 
salving  vessel  brought  wholesomeness  to  the  uncleanly  quarters  of 
the  sick,  and  such  strengthening  aliment  as  was  instantly  demanded; 
thereby,  it  may  be  fairly  inferred,  saving  life.  (2)  Because  the  re- 
duced and  enfeebled  condition  of  the  crew  augured  mishap  for  the 
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vessel  and  its  cargo.  Awards  shoald  be  sufQcie&t  to  invite  vessels 
to  the  aid  of  others  In  distress,  lest  the  prevailing  prejudice  against 
diversioa  from  usual  employments  and  fixed  purposes,  to  obtain 
some  unusual  gain,  be  increased.  It  is  noticeable  that  the  welcome 
extended  on  the  sea  to  salving  vessels  by  imperiled  mariners  yields 
readily  on  land  to  a  disclaimer  of  danger,  or  of  valuable  service  ren- 
dered, with  the  result  that  the  salvor  is  too  often  commended  to  a 
court  for  a  just  recognition  of  his  merit.  Such  spirit  of  complacent 
recollection  of  jeopardy,  and  the  rescue  therefrom,  should  not  be 
encouraged.  In  view  of  the  facts  in  this  case,  somewhat  peculiar 
in  nature,  it  is  considered  that  the  libelant  should  recover  for  the 
services  rendered  the  Oakes  the  sum  of  |17,000,  and  also  its  dis- 
bursements, amounting  to  the  further  sum  of  |2,350,  with  interest  on 
silch  sum  of  |2,350  from  the  date  of  the  payments  of  the  various 
itemfi  thereof,  besides  costs.     Let  a  decree  be  entered  accordingly. 


THE  H.  C.  GRADY. 

BLACK  DIAMOND  COAL-BGN.  CO.  v.  THE  H.  C.  GKADY  (STBONG, 

Intervener). 

District  Court,  N.  D.  California.     March  2.  1^98.) 

No.  11,309. 

L    CONDITIONAIi  BAIiB  OF  VESSEL. 

Where,  under  a  contract  for  the  sale  of  a  vessel,  part  of  the  purchi»»^ 
price  Is  paid  down,  and  the  vendor  retains  the  lejnil  title  as  security  for  tl, 
balance,  the  transaction  is  a  conditional  sale,  and  not  a  sale  with  reserva- 
tion of  a  lien,  though  the  vendor  may  have  believed  the  contrary. 

8.  MAttrriMB  Law— Adthoritt  of  SHiruASTBit. 

The  master  of  a  ship  In  a  foreign  port,  in  the  absence  of  the  owner,  has 
authority,  under  the  general  maritime  law,  to  bind  his  owners  for  necessary 
repairs  and  supplies;  and  interested  parties  may  assume  that  he  has  such 
authority,  unless  something  appears  to  suggest  the  contrary,  and  put  tbem 
on  Inquiry. 

8.  Same— Foreign  Port. 

With  reference  to  any  vessel,  any  port  la  considered  foreign  which  Is  out- 

•  side  of  the  state  where  she  belongs. 

4.  Same— Pledging  Ckedit  of  Ship. 

Whore  a  steam  ve.ssel  has  been  conditionally  sold,  and  rqialrs  are  beinj; 
made  to  her  by  order  of  the  vendees  In  possession,  directions  given  by  the 
master  to  the  woricmen  that  the  worli  ronst  be  finished  by  a  certain  date 
do  not  bind  the  ship  for  the  cost  of  the  repairs. 

6.  Same. 

Possession  of  a  vessel  under  an  agreement  for  sale  does  not  confer  npoa 
the  vendee  an  apparent  authority  to  create  liens  for  st^pUes;  and  a  per- 
son furnishing  supplies  upon  the  order  of  such  a  person  Is  put  upon  inquiry 
as  to  his  acraal  authority.  ; 

6.  Maritime  Liek— Services. 

One  who,  at  the  time  of  rendering  services  as  a  purser  on  board  of  a 
steamer.  Is  a  part  owner  of  the  steamer  under  an  equitable  agreement  for 
Its  purchase,  and  who  Is  also  a  partner  In  the  business  in  which  she  is  en- 
gaged, is  not  entitled  to  enforce  a  maritime  lien  for  his  services  as  against 
the  vendor  of  the  steamer. 
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V.  Bahb. 

One  employed  as  traveling  agent  for  a  vessel,  soliciting:  trade  for  her  at 
different  points  along  ber  route,  is  not  engaged  In  rendering  a  maritime 
service,  and  hence  is  not  entitled  to  enforce  a  lien  against  the  vessel  for 
his  compensation,  though  he  Is  accustomed  to  give  occasional  assistance  to 
her  crew.  • 

^forris  M.  Estee,  for  libelants  and  certain  Interveners. 

Andros  &  Frank,*  D,  T.  Sullivan,  H.  W.  Hutton,  Craig  &  Craig,  W. 
G.  Holmes,  John  J.  CToole,  W.  H.  Schooler,  and  A.  J.  Treat,  for 
certain  interveners. 

DE  HAVEN,  District  Judge.  Independent  libels  were  filed  by 
various  persons  against  the  steamer  H.  C.  Grady,  for  supplies  fur- 
niiAed  in  this  state  for  its  use,  and  for  work  done  and  materials 
famished  in  this  state,  for  its  repair  and  equipment,  and  f(W 
services  rendered  on  board  said  steamer.  These  actions  wer^  by 
order  of  the  court,  consolidated  and  tried  at  the  same  time.  Fred  R. 
t^trong  appearied  in  the  action,  and  filed  a  libel  of  intwvention,  mak- 
ing answer  to  the  different  libels  filed,  and  further  asking  that  he  be 
given  judgment  against  the  proceeds  of  the  sale  of  the  steum«*,  for 
the  sum  of  |2,750  and  legal  interest  on  that  sum  from  the  16th  day 
of  July,  1897.  In  his  libel  of  intervention,  he  alleges  that  the  steamer 
was  OD  July  16,  1897,  sold  by  him  to  W.  D.  Newhouse,  James  B. 
Brooks,  Nafiian  Crocker,  J.  B.  Tilley,  and  Edward  Loughery,  for  the 
sum  of  |3,750, — 11,000  to  be  paid  on  her  delivery  to  the  purchasers, 
and  the  balance,  of  ?2,750,  to  be  paid  within  60  days  thereafter;  and 
that  he  *then  and  there  delivered  said  vessel  to  said  purchasers,  and 
retained  the  legal  title  thereto,  as  security  for  the  payment  of  said' 
purchase  price,"  the  purchasers  agreeing  to  keep  her  free  from  all  liens 
and  incumbrances,  lutil  such  balance  was  paid.  In  another  part  of 
his  libel  of  intervention  it  is  alleged,  in  substance,  that  the  said  trans- 
action between  the  iutervener  and  the  purchasers  of  the  steamer  con- 
stituted a  mortgage.  This  latter  allegation,  however,  is  only  the. 
statement  of  a  conclusion  of  law,  and  the  question  whether  such  trans- 
action was  a  conditional  sale  or  a  mortgage  is  to  be  determined  from 
the  essential  nature  of  the  agreement  itself,  as  disclosed  by  the  evi-. 
dence.  .      :  •     .    , 

What  was  the  agreement?     It  is  not  in  writing,  but  there  is  no^  real  • 
conflict  in  the  evidence  as  to  its  terms.     The  intervener,  Strong,  was 
on  July  16,  1897,  the  owner  of  the  H.  C.  Grady;  and  on  that  day  he 
made  a  verbal  contract  to  sell  her- to  Nathan  Crodter  and  James  B. 
Brooks,  for  the  sum  of  $3,750,  the  purchasers  to  have  inmiediate  pos- 
session.    One  thousand  dollars  of  the  purchase  price  was  paid  by  the 
vendees  at  the  time  of  the  delivery  of  the  vessel  to  them,  and  the  re- ' 
maining  |2,750  was  to  be  paid  within  60  days  thereafter.     Strong 
n»tained  the  legal  title,  and  I  think  it  sufficiently  appears  from- 
the  evidence  that,  under  the  agreement,  the  legal  title  of  the  steamer 
was  not  to  be  transferred  until  the  paymedt  of  the  balance  due  upon 
the  contract  of  purchase;  and  it  was  also  agreed  that  the  purchasers' 
were,  at  their  own  expense,  to  make  such  repairs  and  changes  in  the 
construction  and  equipment  of  the  steamer  as  they  might  deem  neces- 
»ry,  and  were  to  permit  no  liens  to  be  filed  against  her  while  in  their 
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possession,  and  prior  to  the  time  when  they  should  make  final  pay- 
ment ou  accouut  of  the  purchase  price,  and  Messrs.  Crocker  &  Brooks 
subsequently  gave  to  said  Strong  a  bond  to  secure  performance  of  their 
agreement  in  this  respect  Strong  was  a  resident  of  Portland,  Or., 
and,  prior  to  her  delivery  to  the  purchasers  under  this  agreement,  the 
steamer  was  duly  registered  in  the  office  of  the  collector  of  customs 
for  that  district,  by  the  said  Strong,  as  owner;  and  one  James  K 
Denny  was  appointed  by  him  as  her  master,  and  he  was  instructed  by 
Strong,  in  effect,  to  look  after  his  interests,  and  see  that  no  bills  were 
incurred  against  the  steamer  until  sTie  was  fully  paid  for.  Denny  was 
also  the  agent  of  Crocker  &  Brooks,  and  acted  for  them  in  the  nego- 
tiation concerning  the  purchase  and  delivery  of  the  steamer.  After 
Strong  parted  with  her  possession,  under  the  agreement  above  stated, 
the  steamer  was  brought  to  this  state,  and  from  the  time  of  her  arrival 
here  until  some  time  in  September,  1897,  was  employed  by  Crocker  & 
Brooks  and  others,  who  seem  to  have  made  some  agreement  with  them 
for  interests  in  the  steamer,  in  carrying  passengers  and  freight  be- 
tween San  Francisco  and  dififerent  places  on  the  Sacramento  river; 
and,  during  the  time  while  she  was  thus  in  the  possession  of  Crocker 
&  Brooks,  supplies  were  furnished  to  the  steamer  by  certain  of  the 
libelants;  and  materials  furnished  for  her  use,  and  repairs  made 
upon  her,  and  services  rendered  on  board,  by  other  libelants. 

1.  In  my  opinion,  the  contract  between  the  intervener,  Strong,  and 
Crocker  &  Brooks,  and  under  which  possession  of  the  steamer  was 
delivered  to  the  latter,  was  a  conditional  sale;  and  the  nature  of  the 
extract  is  not  changed  by  the  fact  that  Strong  may  have  bdieved 
that  he  held  only  a  mortgage  on  the  steamer  for  the  balance  of  the 
purchase  price,  and  that  he  exoressed  such  opinion  when  gi\nng 
his  testimony  in  this  case.  The  court  is  not  bound  by  the  "mere  opin- 
ion of  a  party  or  witness  in  relation  to  the  legal  effect  of  a  contract. 
It  is  sometimes  difficult  to  determine  whether,  in  a  given  case,  the 
parties  intended  to  make  a  completed  sale,  the  vendor  reserving  or 
being  given  a  mere  lien  on  the  property?  for  the  price,  or  whether  the 
transaction  was  intended  as  a  sale  upon  condition  of  payment  of  the 
purchase  price.  Each  case  must  depend  upon  its  own  facts.  In  this 
case  it  is  clear  from  the  evidence  that,  under  the  agreement,  the  legal 
title  to  the  steamer  was  to  remain  in  Strong  until  the  payment  of  the 
balance  of  the  purchase  price,  and  therefore  payment  of  such  balance 
was  a  condition  precedent  to  the  right  of  the  vendees  to  demand  a 
transfer  of  the  title  to  the  steamer. .  The  legal  effect  of  such  an  agree- 
ment is  that  the  sale  is  not  absolute,  but  conditional,  and  payment  of 
the  entire  purchase  price  is  essential  in  order  to  pass  the  legal  title. 
This  constitutes  a  sale  upon  condition.  Harkness  t.  Sussdl,  118 
U.  S.  663,  7  Sup.  Ct.  51;  Coggill  v.  Railroad  Co.,  3  Gray,  545;  Strong 
V.  Taylor,  2  ffill,  326;  Cole  v.  Mann,  62  N.  Y.  1;  Ballard  v.  Burgett, 
40  N.  Y.  314. 

2.  The  libels  of  the  Black  Diamond  Coal-Mining  Company,  Meyer 
&  Akmann,  H.  P.  Christie,  and  C.  J.  Sbarbaro  may  be  considered  to- 
gether. That  of  H.  P.  Christie  is  for  materials  furnished  and  used  by 
him  in  making  certain  repairs  upon  the  steamer,  and  for  labor  per- 
formed by  him  in  making  such  repairs.     The  materials  were  furnished 
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and  repairs  made  at  the  request  of  Captain  Denny,  the  master  of  the 
vessel.  The  remaining  libels  referred  to  are  for  supplies  furnished. 
T^e  evidence  shows  that  the  supplies  were  also  furnished  for  the  use 
of  the  steamer  upon  the  order  of  Capt.  Denny.  Neither  of  the  libel- 
ants made  any  inquiry  in  relation  to  the  ownership  of  the  steamer, 
or  as  to  whether  she  was  being  operated  by  any  person  other  them  her 
owner. 

It  is  claimed  by  the  intervener,  Strong,  that,  under  these  cir- 
cumstances, the  libelants  are  not  entitled  to  enforce  a  lien  against 
the  steamer.  I  do  not  think  this  contention  can  be  sustained.  The 
person  upon  whose  order  the  supplies  w^ere  furnished,  and  repairs 
made,  was  the  master  of  the  steamer,  dnly  appointed  such  by  the  said 
Strong,  ber  registered  legal  owner.  Strong,  as  before  stated,  was 
and  is  a  resident  of  Portland,  Or.,  and  the  supplies  were  famished  for 
the  ose  of  the  steamer,  and  the  repairs  made  upon  her,  in  San  Fran- 
cisco. It  is  the  rale  <rf  the  general  maritime  law  that  the  master, 
in  the  absence  of  the  owner,  has  authority  in  a  foreign  port  to 
bind  his  owners  for  necessary  repairs  and  supplies.     2  Pars.  Shipp. 

6  Adm.  p.  8;  Bliss  v.  Ropes,  9  Allen,  339.  When  these  supplies 
were  furnished,  and  repairs  made  to  the  steamer  H.  C.  Grady,  her 
owner.  Strong,  was  absent  in  Portland,  Or.,  and  the  steamer  was 
in  a  foreign  port,  within  the  meaning  of  the  mcuitime  rule  just  stated, 
as  it  is  wdl  settled  that  a  port  is  deemed  to  be  foreign  to  a  vessel 
)diich  is  not  in  the  state  where  ertie  belongs,  and  where  her  owner 
resides.     The  Nestor,  1  Somn.  73,  Fed.  Cas,  No.  10,126;  The  Canada, 

7  Fed.  119;  Pratt  v.  Reed,  19  How.  359;  The  Cumberland,  30  Fed. 
449;  Steams  v.  Doe,  12  Gray,  482. 

There  was  nothing,  in  the  facts  or  circumstances  under  which  the 
master  contracted  with  either  of  the  libelants,  sufficient  to  suggest 
flie  slightest  doubt  of  the  actual  authority  of  tlie  master  to  order  the 
su^^lies  and  repairs,  and  the  libelants  were  therefore  not  required 
to  make  any  inquiry  as  to  his  actual  authority,  but  had  a  right  to 
[resume  that  he  was  clothed  with  the  ordinary  powers  of  a  master, 
and  that  he  was  not  acting  in  violation  of  instractions  given  him  by 
his  principal.  The  supplies  and  repairs  were  necessary,  and  there- 
.fore  within  the  general  authority  of  the  master  to  procure. 

3.  The  libels  of  John  A.  Whelan  and  James  J.  Whelan,  co-partners, 
and  McMurphy  &  McAvoy,  may  also  be  considered  together.  The 
claim  of  Whelan  &  Whelan  is  for  1624.58,  for  materials  furnished  and 
work  done  in  repairing  the  steamer,  and  in  the  construction  of 
certain  fresh-water  tanks  for  her  usa  The  tanks  were  constructed 
onder  a  contract  made  with  Nathan  Crocker,  one  of  the  vendees 
of  the  steamer;  and  some  of  the  repairs,  although  it  does  not  clearly 
apnear  just  what  portion  of  the  whole,  were  also  made  under  his  di- 
rection, and  the  remaining  repairs  were  made  upon  the  order  of  the 
master  of  the  steamer,  but  whether  before  or  after  the  libelants  signed 
the  bond  hereinafter  referred  to  does  not  appear. 

The  daim  of  McMurphy  &  McAvoy  is  for  the  sam  of  1763.92,  for 
materials  ased  and  labor  performed  in  making  repairs  upon  the 
steamer.  The  evidence  which  relates  to  the  making  of  the  contract 
mider  which  this  claim  arises  is  somewhat  vague;  but  the  conclusion 
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that  such  contract  was  made  with  l^athan  Crocker,  before  inferred 
to  in  this  opinion  as  one  of  the  purchasers  of  the  steamer,  seems 
the  most  probable.  Certain  it  is,  that  gentleman  first  applied  tp 
the  libelants  to  do  the  work  subsequently  performed  by  them.  The 
libelants  thereupon  went  on  board  the  steamer  for  the  purpose  of 
ascertaining  what  repairs  were  needed  to  be  made,  and  to  bid  on 
the  work,  and,  upon  examination,  declined  to  give  him  a  bid,  be- 
cause they  were  not  able  to  ascertain  just  what  repairs  would  be  re- 
quired. Subsequently,  they  received  a  telejihone  message  to  go 
down  to  the  steamer,  and  meet  the  chief  engineer,  captain,  and  in- 
spector, and  "go  ahead  with  the  work."  The  libelant  McMurphy  is 
the  only  person  who  testified  in  relation  to  this  telephone  message, 
and  he  was  unable  to  state  from  whom  it  was  received;  but  the  most 
reasonable  presumption,  in  view  of  the  surrounding  circumstances, 
is  that  the  message  was  sent  by  Crocker  in  behalf  of  himself  and  his 
partner.  Brooks,  and  such  was.  doubtless,  the  understanding  of  the 
libelants  at  the  time.  In  response  to  this  message,  the  libelants 
performed  the  work,  and  furnished  the  materials  mentioned  in  their 
libel.  While  the  repairs  were  being  made,  Capt.  Denny,  the  master, 
was  on  board,  and  more  than  once  informed  the  libelants  they  must 
finish  the  work,  so  as  not  to  delay  the  operation  of  the  steamer  be- 
yond a  certain  date.  This  acquiescence  of  the  master  in  the  repairs 
made  by  the  libelants,  and  his  direction  to  hasten  the  completion 
of  their  work,  cannot  be  construed  as  a  contract  on  bis  part  for  its 
perfoitnaace  on  the  credit  of  tie  steamer.  It  is  not  claimed  that 
the  work  was  commenced  under  any  contract  made  with  the  master, 
or  in  his  presence,  or  that  the  master  was  informed  that  the  libelants 
intended  to  rely  upon  the  credit  of  the  steamer,  so  that  the  ac- 
quiescence of  the  master  does  not  bring  the  case  within  the  principle 
which  was  made  the  basis  of  decision  in  The  Alfred  Dunois,  76  Fed. 
586. 

In  addition  to  what  has  been  said  in  relation  to  the  contracts  under 
which  the  several  claims  of  Whelan  &  Whelan  and  McMurphy  & 
McAvoy  arise,  it  is  proper  to  state  that  said  libelants  supposed  that 
the  steamer  was  responsible  for  the  work  performed  and  matmals 
furnished  by  them,  and  that  they  would  have  a  lien  upon  her  for  the , 
value  of  such  work  and  materials;  but  neither  of  said  libelants  made 
any  inquiry  regarding  the  ownership  of  the  steamer,  or  whether 
Crocker  &  Brooks  had  any  right  to  pledge  the  credit  of  the  steamer 
for  the  work  and  materials  ordered  by  them.  On  August  6,  '  ^07, 
when  perhaps  about  one-half  of  their  respective  claims  had  accrued, 
Crocker  &  Brooks,  as  principals,  and  said  libelants  as  snreties,  ex- 
ecuted a  bond,  whereby  they  became  "jomtly  and  severally  bound  unto 
Fred  R.  Strong  in  the  sum  of  one  thousand  dollars,"  and  upon  the  fol- 
lowing conditions,  recited  in  the  bond: 

"That  whpreas,  the  said  Brooks  and  Crocker  are  to  purchase  from  the  said 
Strou^r  the  steamer  H.  C.  Grady,  and  are  to  operate  and  run  the  said  steauier; 
and  whereas,  the  said  steamer  may  be  liened  or  Ubded  within  00  days  from 
the  date  hereof  by  persons  havhig  daims  against  the  said  steamer  during  the 
time  the  same  Is  operated  and  run  by  the  said  Brooks  and  Crocker,  or  their 
assigns:  No*,  tlierofore,  if  the  steamer  is  not  Ulieled  or  liened  by  persons  hav- 
ing claims  against  the  said  steamer  while  operated  and  run  by  the  said  Brooks 
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and  Crocka  or  assigns,  witttin  60  days  from  date  hereof,  then  this  obligation 
to  be  null  and  Toid;  otherwise,  to  remain  In  full  force  and  effect." 

The  intervener,  Strong,  not  having  pleaded  the  execution  of  this 
bond  bj  waj  of  estoppel,  the  cmly  question  that  arises  upon  it  is 
as  to  its  effect  upon  that  portion  of  the  claims  of  libelants  accruing 
after  its  execution.  The  libelants  were  informed  by  the  recitals  con- 
tained in  this  bond  that  Strong  was  the  owner  of  the  steamer,  and 
that  Messrs.  Crocker  &  Brooks  were  in  possession  of,  and  were  about 
to  operate,  the  steamer,  under  a  contract  to  purchase;  and  if  they 
were  not  directly  informed  by  such  recitals  that  the  vendees  were 
to  permit  no  claim  or  lien  to  accra^  against  the  steamer,  while  in 
their  possession,  and  until  fully  paid  for  by  them,  they  were  at 
least  put  upon  inquiry  as  to  the  terms  of  such  contract.  The  libel- 
ants, however,  did  not  inquire  as  to  the  terms  of  the  agreement,  and, 
under  such  circumstances,  there  is  a  conclusive  presumption  that, 
if  inquiry  had  been  made,  they  would  have  been  fully  informed  in 
relation  thereto.  They  are  therefore  charged  with  knowledge  of  the 
tact  that  Crocker  &  Brooks  were  in  possession  of  said  steamer,  under 
an  agreement  for  its  purchase,  and  by  the  terms  of  which  they  had 
further  agreed  with  the  intervener,  Strong,  that  all  alterations  ia, 
or  repairs  which  they  caused  to  be  made  to,  such  steamer,  should  be 
paid  for  by  them,  and  that  they  were  not  to  permit  any  liens  to  accrue 
against  such  steamer  wlule  it  should  be  in  their  possession,  under 
that  contract. 

The  rule  declared  by  the  supreme  court  of  the  United  States  in 
the  case  of  The  Kate,  164  U.  S.  458.  17  Sup.  Ct  135,  is  really  con- 
clusive upon  this  point.  In  that  case  it  appeared  that  the  United 
States  &  Brazil  Mail  Steamship  Company  was  in  possession  and 
operated  the  Kate  under  a  charter  party,  which  provided,  among  other 
^ngs,  that  the  charterer  should  provide  and  pay  for  all  coal  used 
by  the  steamer  during  the  time  it  was  under  such  charter.  The 
libelant  there,  knowing  of  the  existence  of  the  charter,  but  without 
actual  knowledge  of  its  terms,  fumi^ed  coal  for  that  steamer, 
upon  the  order  of  the  charterer,  and,  in  fact,  relied  upon  the  ctedlt 
both  of  the  charterer  and  of  the  vessel.  It  was  hdd  by  the  supreme 
court  that,  under  these  circumstances,  the  libelant  was  not  entitled, 
under  the  maritime  law,  to  enforce  any  lien  against  the  Kate;  and. 
in  discusfflng  the  question,  the  court  said: 

"We  are  of  opinion  that,  as  the  libelant  knew,  or  under  the  circumstances  Is 
to  be  charged  with  knowledge,  that  the  charter  party  under  which  the  Kate 
was  operate  obliged  the  charterer  to  provide  and  pay  for  all  coal  needed  by 
that  vessel,  no  Hen  can  be  asserted  under  the  maritime  law  for  the  valu6  oT 
coal  supplied  under  the  order  of  the  charterer,  even  If  It  be  assumed  that  the 
libelant  In  fact  furnished  the  coal  upon  the  credit  both  of  the  charterer  and  the 
vessel.  As  the  charterer  had  agreed  to  provide  and  pay  for  all  coal  used  by 
the  vessel,  be  had  so  authority  to  bind  the  vessel  for  supplies  furnished  to  it 
His  want  of  aathorlty  to  charge  the  vessel  for  such  an  expense  was  known  or 
cttoM  have  been  known  to  the  libelant  by  the  exercise  of  due  diligence  on  Its 
part.  Under  the  circumstances,  the  libelant  was  not  entitled  to  deliver  the  coal 
on  the  credit  of  the  vessel,  and  Its  attempt  to  hold  the  vessel  liable  is  In  bad 
faith  to  the  owne:.  The  law  cannot  approve  or  encourage  such  an  attempt  to 
Wrong  the  owners  of  the  vessel.  Neither  reason  nor  public  policy  forbade  the 
owner  and  the  cliarterer  from  making  the  arrangement  evidenced  by  the  charter 
party  Of  December  15,  1892." 
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As  before  stated,  some  portion  of  the  claim  of  Whelan  &  Whelan 
is  for  materials  famished  and  repairs  made  bj  them  upon  the  ord^ 
of  the  master;  what  portion,  however,  does  not  appear,  nor  whether 
such  materials  were  furnished  and  repairs  made  before  or  after  the 
execution  of  the  bond  above  referred  to.  If  before,  it  was  incum- 
bent upon  the  libelants  to  prove  the  fact,  and  the  value  of  such 
materials  furnished  and  repairs  made;  and,  if  after  its  execution, 
their  claim  therefor  must  be  held  to  be  subordinate  to  that  of  the 
intervener.  Strong,  because,  as  we  have  seen,  they  were  charged, 
by  the  recitals  in  the  bond,  with  notice  of  the  terms  of  the  contract 
under  which  Strong  had  parted  with  the  possessio/i  of  the  steamer, 
and  such  contract  was  sufficient  to  put  the  libelants  upon  inquiry 
as  to  the  authority  of  the  master  to  bind  the  steamer  for  materials 
and  repairs  while  in  the  possession  of  Crocker  &  Brooks,  under 
their  contract  to  purchase;  and  they  made  no  such  inquiry. 

There  remains  for  consideration  the  further  question  as  to  the 
right  of  the  libelants  to  enforce,  as  against  the  intervener,  Strong, 
a  prior  lien  against  the  steamer  for  the  materials  furnished  and 
repairs  made  by  them  upon  the  order  of  Crocker  &  Brooks,  before 
the  execution  of  the  bond  above  referred  to.  In  passing  upon  this 
question,  it  is  necessary  to  keep  in  mind  the  following  facts:  That 
Messrs.  Crocker  &  Brooks  had  not  been  authorized  by  the  inter- 
vener. Strong,  to  make  such  repairs  upon  the  credit  of  tiie  steamer, 
and  that  the  libelants  made  no  inquiry  whatever  as  to  the  owner- 
ship of  the  steamer,  or  as  to  the  authority  of  Crocker  &  Brooks 
to  create  a  lien  against  the  steamer  for  such  materials  and  repairs, 
and  such  repairs  were  not  necessary  for  her  preservation.  In 
view  of  these  facts,  the  right  of  the  libelants  to  maintain  a  prior 
lien  as  against  the  intervener,  Strong,  for  that  part  of  their  claims 
now  under  consideration,  must  depend  upon  the  answer  to  be 
given  to  this  question:  Were  Messrs.  Crocker  &  Brooks  clothed 
by  the  intervener.  Strong,  wUh  an  ostensible  authority  to  create 
liens  against  the  steamer,  for  such  alterations  and  repairs  as  they 
might  choose  to  have  made?  If  the  possession  of  the  steamer 
under  their  agreement  to  purchase  gave  to  them  such  ostensible 
authority,  then  libelants  might  safely  contract  with  them  in  rela- 
tion to  such  materials  and  repairs,  relying  upon  such  apparent 
authority,  and  without  making  any  further  inquiry.  If,  however, 
the  intervener,  Strong,  in  delivering  possession  of  the  steamer  to 
Messrs.  Crocker  &  Brooks  under  the  contract  above  referred  to, 
did  not  confer  upon  them  an  ostensible  authority  to'  bind  the 
steamer  for  materials  and  repairs,  then  the  libelants  failed  to  exer- 
cise ordinary  business  prudence  in  not  making  some  inquiry  as 
to  the  actual  authority  of  Crocker  or  Messrs.  Crocker  &  Brooks,  in 
the  premises,  and  their  claims  must  be  held  subordinate  to  that 
of  the  intervener.  Strong. 

The  question  thus  presented  is,  I  think,  set  at  rest  by  the  decision 
of  the  supreme  court  of  the  United  States  in  The  Valencia,  165  U.  S, 
2C4, 17  Sup.  Ct.  323.  That  was  a  libel  for  coal  furnished  the  steam- 
ship Valencia  for  its  specific  use,  and  the  coal  was  furnished  upon 
the  order  of  the  New  York  Steamship  Company,  a  corporation,  who 
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operated  the  steamer  under  a  charter  requiring  it  to  provide  and 
paj  for  all  coal.     The  farther  facts  are  thus  stated  by  the  court: 

"llie  libelants  were  not  aware  of  the  existence  of  tbe  charter  at  the  time  they 
furnished  the  coal,  nor  did  they  know  where  the  ship  bailed  from,  whether  she 
was  foreign  or  domestic,  nor  what  was  her  credit.  They  were  at  the  time 
wlthont  knowledge  of  the  ownership  of  the  vessel,  or  of  the  relations  between 
It  and  the  New  York  Steamship  Company,  except  that  the  company  'appeared 
to  be  directing  Its  operation.'  They  made  no  Inquiry  as  to  the  solvency  of  the 
steamship  company,  or  as  to  the  ownership  or  nationality  of  the  vessel,  but,  in 
tbe  belief  that  the  ship  was  responsible  for  the  supplies  furnished,  delivered 
tbe  coal  as  above  stated,  charging  the  same  on  its  books  to  'S.  S.  Valencia,  and 
owners.  New  York,'  in  some  cases  'city,'  in  others  'Pier  49,  E.  R.,  New  York.' 
No  fact  proven  in  the  case  warranted  the  Inference  that  either  the  master  or 
tlie  cliarterer  agreed  to  pledge  the  credit  of  the  vessel  for  the  coal." 

In  passing  upon  the  right  of  the  libelants  in  that  case  to  enforce 
a  maritime  lien  against  the  Valencia  upon  that  state  of  facts,  tbe 
court  said: 

".-UtLoogh  the  libelants  were  not  aware  of  the  existence  of  the  charter  party 
under  which  the  Valencia  was  employed,  it  most  be  assumed  upon  the  facts 
certified  that,  by  reasonable  diligence,  they  could  have  ascertained  that  the  New 
York  Steamship  Company  did  not  own  the  vessel,  but  used  it  under  a  charter 
party  providing  that  the  charterer  should  pay  for  all  needed  coal.  The  libelants 
knew  that  tbe  steamship  company  had  an  office  in  the  city  of  New  York.  They 
did  business  with  them  at  that  office,  and  could  easily  bave  ascertained  the  own* 
ershlp  of  the  vessel,  and  the  relation  of  the  steamship  company  to  the  owners. 
They  were  put  upon  inquiry,  but  they  chose  to  shut  their  eyes,  and  make  no 
inquiry  teaching  these  matters,  or  In  reference  to  the  solvency  or  credit  of  that 
company.  It  Is  true  that  Ubelants  delivered  the  coal  in  tbe  belief  that  the 
vessd,  whether  a  foreign  or  a  domestic  one,  or  by  whomsoever  owned,  would 
be  responsible  for  tbe  value  of  such  coal;  but  such  a  belief  is  not  sufficient  In 
itsdf  to  give  a  maritime  lien." 

The  principle  thus  laid  down  by  the  supreme  court  of  the  United 
States,  when  considered  with  reference  to  the  particular  facts  to 
which  it  was  applied  in  that  case,  goes  to  this  extent,  in  dXect: 
That  possession  of  a  vessel  under  a  charter  does  not  confer  upon  the 
charterer  an  apparent  authority  to  create  liens  against  the  vessel 
for  supplies;  and  that  a  person  furnishing  supplies  to  a  vessel  upon 
the  order  of  one  having  no  apparent  authority  to  pledge  the  credit 
of  the  vessel  is  put  upon  inquiry  as  to  the  actual  authority  of  such 
person  so  to  do.  I  am  unable  to  discover  any  reason  why  a  dif- 
fer^it  rule  should  be  applied  in  this  case.  The  owner  who  deliv- 
ers possession  of  his  vessel  under  an  agreement  for  its  sale  upon 
condition  is  certainly  entitled  to  no  less  protection  against  its 
onanthorized  incumbrance  than  one  who  parts  with  possession 
of  his  vessel  under  a  charter;  and,  if  in  the  one  case,  then  in  the 
other,  also,  the  person  furnishing  repairs,  materials,  or  supplies  to 
the  vessel  is  put  upon  inquiry  as  to  the  authority  of  the  person  with 
whom  he  deals  to  pledge  the  credit  of  the  vessel.  Nor  does  the  fact 
that  in  this  case  the  materials  furnished  and  repairs  made  may 
have  enhanced  the  value  of  the  steamer,  and  so,  in  a  certain  sense, 
have  ben^ted  the  owner,  change  the  rule  declared  in  the  case  just 
cited.  The  materials  and  repairs  were  not  necessary  for  the 
preservation  of  the  steamer,  although  they  may  have  been  necessary* 
in  order  to  properly  fit  and  equip  her  for  the  business  in  whi(^ 
she  was  employed  by  Messrs.  Crocker  &  Brook&     The  repairs  were 
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in  fact  made  for  the  benefit  of  Crocker  and  others  interested  with 
him  in  the  purchase  and  operation  of  the  steamer,  and,  as  he  was 
without  actual  or  apparent  atfthoritj  to  pledge  the  credit  of  the 
vessel  therefor,  the  claim  of  the  libelants  must  be  held  to  be  subor- 
dinate to  that  of  the  intervener,  Strong. 

4.  The  Libel  of  E.  J.  Longhery:  This  libel  is  to  recover  for 
services  as  purser  while  the  steamer  was  being  operated  by  Crocker 
&  Brooks  and  others  associated  with  them.  The  evidence  shows 
clearly  that  he  was  employed  for  this  purpose  by  Messrs.  Crocker 
&  Brooks,  and  I  am  satisfied  from  all  of  the  circumstances  in  evi- 
dence that  the  libelant  knew  of  the  terms  of  the  agreement  under 
which  they  held  possession  of  the  steamer.  Indeed,  the  evidence 
shows  that  the  libelant  advanced  a  portion  of  the  money  paid  by 
Crocker  &  Brooks  on  account  of  its  purchase  at  the  time  the  steamer 
was  delivered  to  them,  and  that,  when  this  money  was  advanced, 
the  libelant  understood  that  he  was  to  have  some  interest  in  the 
steamer.  The  evidence  shows  that  the  libelant  considered  himself 
a  part  owner,  and  that  Crocker  &  Brooks  also  regarded  him  as  such ; 
and  the  evidence  points  to  the  fact  that  this  understanding  was  the 
result  of  an  agreement  between  them  that  the  libelaat  was  to  have 
an  interest,  not  only  in  the  steamer,  but  in  the  business  in  which  she 
was  engaged  while  he  was  rendering  the  services  as  purser, — ^in 
short,  that  he  was  a  partner  in  that  business.  Under  these  circum- 
stances, I  am  satisifl^  that  any  claim  the  libelant  may  have  against 
the  steamer  or  its  proceeds  for  services  rendered  by  him  is  subordi- 
nate to  that  of  the  intervener,  Strong. 

5.  Intervention  of  J.  L.  Kercheval:  The  evidence  shows  that 
Mr.  Kercheval  was  employed  as  a  traveling  agent  of  the  steamer,  to 
solicit  patronage  along  the  Sacramento  river.  His  own  testimony 
is  to  the  effect  that  he  solicited  trade  at  one  place  and  another, 
and  sometimes  assisted  on  board  when  the  steamer  was  making 
a  landing,  but  he  was  not  employed  as  one  of  the  crew.  I  do  not 
think  the  service  this  libelant  was  employed  to  render  is  a  mari- 
time service,  and  therefore  he  is  not  entitled  to  enforce  a  lien 
against  the  steamer  therefor.  The  Crystal  Stream,  25  Fed.  575; 
Doolittle  V.  Knobeloch,  39  Fed.  40. 

6.  The  Intervention  of  Frank  Dalton:  This  libelant  is  entitled 
to  r^Over  the  full  amount  claimed  by  him,  less  fl4,  the  amount  of 
a  hotel  bill,  including  whisky,  cigars,  and  lodgings,  furnished  cer- 
tain persons  connected  with  the  steamer,  but  which  can  hardly  be 
considered  as  having  been  furnished  upon  its  credit. 

The  libels  referred  to  in  paragraphs  4  and  5  of  this  opinion  will 
be  dismissed,  and  the  claims  of  all  other  libelants  will  be  allowed, 
with  costs,  less  the  amount  claimed  by  any  of  them  for  service* 
rendered  after  September  15,  1897,  the  date  when  the  steamer  was 
attached  and  taken  into  custody  by  the  United  States  manrtial  under 
the  process  issued  upon  the  libel  of  the  Black  Diamond  Coal-Mining 
Company.  The  claims  of  Whelan  &  Whelan  and  McMurphy  & 
McAvoy  are  subordinate  to  that  of  the  intervener,  Strong,  and  that 
of  Strong  is  subordinate  to  the  claims  of  all  the  other  libeiants.  Let 
such  a  decrfo  be  entered. 
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UASON  T.  NEW  YORK  STEAM-POWBR  OO.  et  at 

(Ctrcnlt  Court,  S.  D.  New  York.    May  19,  188&) 

JcuBDicnos  or  Contbovebst— Nonrssidekt  Dbfbkdants  —  Motioh  to  Set 

ASTDB   SUBPCENA   AND   SERVICE. 

Where  the  court  would  have  jurisdiction  to  decide  the  controversy  aa  to 

■  a  nonresident  defendant  who  cannot  be  compelled  to  litigate.  If  he  should 

waive  bis  personal  privilege  and  appear,  a  service  of  the  subpoena  upon 

him  must  be  set  aside,  on  his  motion,  but  the  subpoena  ItaeU  will  not  be  set 

aside. 

Arthur  H.  Masten,  for  complainant. 

Stephen  6.  Clarke,  for  defendants  Moore  and  others. 

Boger  Foster,  for  defendant  Synnott. 

LACOMBE,  Circuit  Judge.  Defendants  Moore  and  Synnott  reside 
in,  and  are  inhabitants  of,  the  state  of  New  Jersey.  Moore  appar- 
ently was  served  with  the  summons.  He  now  moves  to  set  aside  such 
service  and  to  set  aside  the  subpoena.  Synnott  apparently  has  not 
been  served.  He  moves  to  set  aside  the  subpoena.  Complainant  is  a 
citizen,  inhabitant,  and  resident  of  Connecticut. 

I  am  not  satisfied  that  this  action  is  within  the  provisions  of  sec- 
tion 738,  Rer.  St.  U.  S.  The  nonresident  defendants,  therefore,  can- 
not be  constrained  to  litigate  in  this  court,  and  for  that  reason  the 
service  of  the  summons  on  Moore  must  be  set  aside.  The  right  to 
object  to  the  jurisdiction  of  this  court,  however,  is  a  purely  personal 
privilege  of  the  nonresident  defendants,  which  they,  or  either  of 
them,  may  waive.  The  court  would  have  ample  jurisdiction  to  decide 
the  controversy,  so  far  as  they  were  concerned,  if  they  should  decide 
to  waive  their  personal  privilege  and  appear.  For  that  reason,  while 
service  of  the  subpoena  upon  them  will  be  set  aside,  the  motion  to  set 
aside  the  subpcena  itself  aa  to  them  should  be  denied. 

The  other  questions  raised  upon  motion  for  receiver  may  best  be 
disposed  of  at  final  hearing;  and,  in  view  of  the  admissions  as  to 
some  of  the  irregularitiee  charged  in  the  bill,  injunction  may  mean- 
while be  oontinned. 


MEBCANTIMJ  TRUST  &  DEPOSIT  CO.  OF  BALTIMORE,  MD.,  et  aL  T. 

LOW  et  al. 

{Circuit  Court  of  Appeals,  Fourth  Circuit    May  8, 1896.) 

No.  236. 

BEORaAKTZATIOK   OT'  RAILROAD    COXPAKT— BOKA  FTUB    PuBCHASBB    OF  BoifD 
DlPOStTEO. 

Railroad  bonds  were  deposited  with  a  security  company  subject  to  the 
order  of  a  reorganization  committee.  The  owners  received  certificates  of 
deposit  therefor,  stating  the  terms  of  the  agreement,  which  did  not  prevent 
the  recovery  of  the  bonda  by  the  bolder  of  the  certificates,  which  were 
made  transferable  by  delivery.  Afterwards  many  of  such  bondholders  ap- 
proved a  plan  of  reorganization,  and  signed  an  agreement  giving  such  com- 
mittee full  and  nnrestrlcted  control  of  their  bonds.  Hetd,  that  one  pur- 
chasing such  certificates,  after  the  holder  thereof  had  signed  such  subse- 
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qnent  agreement,  and  who  was  aware  of  the  terms  thereof,  could  not  re- 
coTer  the  bonds  represented  thereby. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

E.  J.  D.  Cross,  John  Phelps,  John  E.  Cowen  (Hugh  L.  Bond,  Jr., 
on  brief),  for  appellants. 

John  K  Steele  (Charles  Steele,  on  brief),  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  BRA.WLEY  smd  PUENELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  A  bill  in  equity  was  filed  in  the  circuit 
court  of  the  United  States  for  the  district  of  Maryland  by  C.  Adolphe 
Low,  George  F.  Baker,  and  William  E.  Strong,  citizens  and  residents 
of  the  state  of  New  York,  against  the  Mercantile  Trust  &  Deposit 
Company  of  Baltimore,  a  corporation  created  by  the  laws  of  the 
state  of  Maryland,  and  William  H.  Blackford,  William  H.  Perot, 
John  H.  Tompkins,  Frank  Redwood,  Basil  B.  Gordon,  and  J.  W. 
Middendorf,  citizens  and  residents  of  Maryland.  The  suit  grows  out 
of  the  proceedings  instituted  in  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  North  Carolina  by  the  Farmers'  Loan  & 
Trust  Company  of  New  York,  to  foreclose  a  mortgage  given  to  that 
company,  as  trustee,  by  the  Cape  Fear  &  Yadkin  Valley  Railroad 
Company,  a  corporation  of  the  state  of  North  Carolina.  The  mort- 
gage was  given  to  secure  an  issue  of  bonds  to  the  amount  of  f  10,000 
per  mile  upon  the  railroad  line  and  property  of  said  company,  as 
fully  described  in  the  said  conveyance.  The  bonds  were  divided  into 
three  series,  "A,"  "B,"  "C,"  each  series  a  first  lien  on  separate  divi- 
sions of  the  railroad,  known  as  "A,"  "B,"  "C,"  respectively,  and  a 
second  lien  on  the  other  two,  subordinate  to  the  series  having  the 
first  lien  on  those  other  divisions,  respectively.  The  railroad  com- 
pany having  defaulted  in  the  payment  of  interest  on  said  bonds,  by 
which  the  principal  of  the  same  became  due  and  payable,  the  suit  to 
foreclose  was  filed.  The  parties  to  this  suit  (excepting  the  Mercan- 
tile Trust  &  Deposit  Company)  intervened  in  that  proc^ding,  the  ap- 
pellants as  the  "Baltimore  Committee,"  and  the  appellees  as  the  "New 
York  Committee,"  of  the  bondholders,  the  former  representing  the 
holders  of  all  series  of  said  bonds,  and  the  latter  the  series  A  bond- 
holders. In  such  foreclosure  proceedings,  the  New  York  committee 
insisted  that  the  railroad  should  be  sold  in  separate  divisions,  so 
that  each  series  of  bonds  might  have  its  own  portion  thereof  as 
security;  while  the  Baltimore  committee  claimed  that  the  road  should 
be  sold  as  an  entirety,  in  order  to  preserve  the  property  as  a  work- 
ing unit,  and  that  the  proceeds  of  sale  should  be  apportioned  among 
the  various  series  of  bonds,  proportionately  as  their  respective  values 
might  be  ascertained  by  the  court. 

In  order  to  perfect  a  plan  of  reorganization,  an  agreement  was 
entered  into  on  the  7th  day  of  April,  1894,  by  a  number  of  the  hold- 
ers of  the  first  mortgage  bonds,  by  which  the  appellants  were  con- 
stituted a  reorganization  committee,  representing  bonds  of  all  the 
series,  with  power  to  take  such  measures  as  they  might  deem  proper 
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to  secnre  the  interests  of  the  bondholders  in  the  reorganization  of 
said  railroad  company.  Such  committee  was  also  authorized  to  pre- 
pare a  plan  of  reorganization  and  to  act  as  a  purchasing  committee. 
The  bondholders  subscribing  to  said  agreement  were  to  deposit  their 
bonds  with  either  of  the  two  depositaries  mentioned  in  the  agree- 
ment,— the  Fanners'  Loan  &  Trust  Company  of  New  York  and  the 
Mercantile  Trust  &  Deposit  Company  of  Baltimore.  Under  this 
agreement  a  large  number  of  bonds  of  each  series  were  deposited 
with  the  Mercantile  Trust  &  Deposit  Company  of  Baltimore,  for 
which  certificates  were  issued  in  the  usual  form.  It  was  set  forth 
in  said  certificates — which  first  described  the  bonds  deposited — ^that 
the  bonds  had  been  placed  with  said  company  subject  to  the  terms 
of  the  agreement  mentioned,  and  to  the  order  of  the  committee  there- 
in nam^,  or  a  majority  of  them,  and  that  the  holder  assented  to  the 
agreement  by  receiving  the  certificate.  Also  it  was  stated  in  said 
certificates  tiiat  the  holder  was  entitled  to  receive  all  the  benefits 
and  advantages  coming  to  the  depositor  under  the  agreement,  and 
that  they  were  to  be  transferable  by  delivery  to  the  purchaser  there- 
of. The  plan  of  reorganization,  when  prepared,  was  to  be  submit- 
ted to  the  bondholders,  at  a  meeting  to  be  called  by  the  committee, 
of  which  notice  was  to  be  duly  given,  and  copies  of  the  plan  sent 
to  such  holders,  it  being  provided  in  the  agreement  that  the  plan 
should  be  declared  adopted,  if  approved  by  a  majority  of  each  series 
of  bonds. 

The  Baltimore  committee  prepared  a  plan  of  reorganization,  dated 
October  31,  1895,  which  was  mailed  to  the  various  depositors  and 
holders  of  certificates,"  and  shortly  after  a  notice  was  sent  to  each 
certificate  holder,  whose  address  was  known  to  the  committee,  ad- 
rising  him  of  the  meeting  of  the  bondholders  to  be  held  December 
23,  1895,  for  the  purpose  of  considering  said  plan  and  adopting  or 
rejecting  the  same.  With  the  plan  and  bearing  the  same  date  (Oc- 
tober 31.  1895)  was  an  agreement,  printed  in  due  form,  by  which  the 
bondholders,  or  certificate  holders,  who  signed  the  same,  constituted 
the  committee  so  appointed  under  the  agreement  of  April  7,  1894, 
a  reorganization  committee,  for  the  purpose  of  perfecting  the  agree- 
ment and  plan  submitted  with  it.  This  agreement  provided  in  what 
manner  persons  could  become  parties  thereto;  it  authorized  the  is- 
suing of  reorganization  certificates  in  exchanee  for  certificates  is- 
sned  under  the  agreement  of  April  7,  1894 ;  regulated  the  terms  and 
negotiability  of  the  same;  and  set  forth  that  the  rights  of  the  trans- 
feree thereof  should  be  subject  to  the  conditions  of  said  agreement. 
The  committee  so  appointed  was  given  full  and  unrestricted  power 
over  the  bonds,  stock  certificates,  and  securities  of  the  signers  of 
said  agreement,  and  authorized  to  vote  the  same  at  any  and  all  meet- 
ings of  stockholders,  bondholders,  or  creditors.  It  was  empowered 
to  make  such  changes  as  might  be  deemed  proper  in  the  plan  of  re- 
organization, and  the  signers  of  the  agreement  were  to  be  bound  by 
such  changed  or  modified  plan.  With  this  last-mentioned  agreement, 
which  was  dated  October  31,  1895,  the  notice  mentioned  was  sent 
requesting  those  holding  certificates  under  the  agreement  of  April 
7, 1894,  to  asaent  to  the  new  agreement  by  signing  the  same,  provided 
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the  owners  approved  of  the  plan.  A  large  number  of  the  bondhold- 
ers did  so  assent,  and  returned  the  copies  of  the  agreement,  dnly 
signed  by  them,  to  the  secretary  of  the  committee. 

Before  the  Baltimore  committee  had  matured  their  plan  of  reor- 
ganization, certain  holders  of  the  A  bonds,  who  were  not  satisfied 
with  the  then  existing  situation,  entered  into  an  agreement  with  the 
appellees,  the  New  York  committee,  by  which  certain  rights  relative 
to  the  bonds  held  by  them  were  given  to  said  committee,  and  certain 
duties,  not  essential  to  be  now  set  forth,  were  imposed  upon  it. 

It  is  quite  evident  that  the  New  York  committee  was  formed  for 
the  express  purpose  of  providing  especially  for  the  protection  of  series 
A  bonds,  the  intention  being  to  secure  for  that  purpose,  if  possible, 
a  sale  of  the  railroad  by  divisions,  thereby  necessarily  opposing  the 
plan  of  the  Baltimore  committee.  On  the  7th  of  November,  1895, 
the  New  York  committee  caused  an  advertisement  to  be  inserted  in 
certain  of  the  Baltimore  newspapers,  in  which  it  was  set  forth  that 
the  plan  of  reorganization  adopted  by  the  Baltimore  committee  was 
unsatisfactory;  that  better  terms  could  be  secured  for  the  series  A 
and  B  bonds;  and  requesting  holders  of  the  same  to  withhold  their 
approval  of  the  agreement  sent  them  by  the  Baltimore  committee 
until  the  situation  could  be  further  investigated  by  the  New  York 
committee.  On  the  12th  of  November,  1895,  that  committee  pub- 
lished in  said  papers  a  further  notice,  calling  attention  to  the  fact 
that  by  the  agreement  of  April  7,  1894,  it  was  expressly  provided 
that,  when  a  plan  of  reorganization  had  been  prepared  by  the  Bal- 
timore committee,  a  meeting  of  all  the  certificate  holders  should  be 
called  for  the  purpose  of  taking  action  upon  the  same;  that  no  such 
meeting  had  been  called,  but  that  the  Baltimore  committee  was  ask- 
ing the  certificate  holders  to  sign  a  new  agreement,  and  commit  them- 
selves to  a  plan  of  reorganization,  without  having  had  the  oppor- 
tunity of  considering  the  objections  thereto  that  a  meeting  of  such 
holders  would  have  afforded.  This  notice  also  requested  the  cer- 
tificate holders  not  to  sign  the  agreement  presented  by  the  Baltimore 
committee,  dated  October  31,  1895,  until  such  meeting  should  be 
called  and  held. 

The  Baltimore  committee  called  a  meeting  of  the  certificate  hold- 
ers, under  the  agreement  of  April  7,  1894,  for  the  23d  of  December, 
1895.  Such  meeting  was  duly  held,  at  which  the  Baltimore  com- 
mittee represented  the  following  bonds:  Glass  A,  $366,000;  clare 
B,  $427,000;  class  C,  $536,000.  At  this  meeting  the  certificates  held 
by  the  New  York  committee  were  represented  and  voted  against  the 
plan  as  prepared  by  the  Baltimore  committee.  The  vote  cast  was 
as  follows:  For  the  plan  of  the  Baltimore  committee,  A  bonds  394, 
B  bonds  497,  C  bonds  638;  for  the  plan  of  the  New  York  committee, 
A  bonds  505,  B  bonds  30,  0  bonds  15.  As  the  plan  of  reorganiza- 
tion prepared  by  the  Baltimore  committee  did  not  receive  a  ma- 
jority vote  of  the  holders  of  certificates  of  each  class  of  bonds,  as 
required  by  the  agreement  of  April  7, 1894,  the  same  was  not  adopt- 
ed. 

The  appellees  then  made  demand  of  the  Mercantile  Trust  &  Deposit 
Company  for  the  return  of  the  bonds  represented  by  the  certificates 
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held  by  them,  offering  at  the  same  time  to  pay  all  assessments  then 
due  on  said  bonds,  as  required  by  the  agreement  of  April  7,  1894, 
and  claiming  that  the  Baltimore  committee  had  no  further  authority 
or  duties  to  perform  under  that  agreement.  The  trust  company  de- 
livered to  the  appellees  all  of  the  bonds  represented  by  the  certifi- 
cates held  by  them,  except  those  whose  owners  had  signed  the  agree- 
ment of  October  31, 1805,  and  which  had  been  acquired  by  the  appel- 
lees subsequent  to  such  signing.  This  suit  was  then  brought  to  com- 
pel the  delivery  of  such  last-mentioned  bonds  to  the  appellees. 

The  court  below  entered  a  decree  by  which  the  Mercantile  Trust 
&  Deposit  Company  was  required  to  surrender  to  the  appellees  all 
the  bonds  in  controversy,  provided  the  appellees  returned  to  said 
company  the  certificates  representing  the  same  theretofore  issued 
by  it.     From  this  decree  this  appeal  is  prosecuted. 

The  bonds  in  controversy  were  deposited  with  the  trust  company, 
defendaiit  below,  under  the  agreement  of  April  7,  1804.  The  re- 
fusal to  return  them  to  the  certificate  holders  was  based  upon  the 
provisions  of  the  agreement  of  October  31,  1895.  As  to  the  owner- 
ship of  the  bonds  in  suit,  or  the  certificates  representing  them,  there 
is  no  dispute,  and  the  controversy  is  as  to  which  committee  has  the 
right  to  vote  and  control  the  same  pending  the  reorganization  of 
the  railroad.  By  the  agreement  of  April  7, 1894,  it  was  provided  that 
if  a  majority  of  either  class  of  bonds  should  disapprove  the  plan  to 
be  submitted,  the  same  should  not  be  adopted,  and  that  the  certifi- 
cate holders  should  not  be  bound  by  it  Under  that  agreement,  on 
the  failure  of  the  plan  of  reorganization  to  receive  a  majority  of 
each  series  of  bonds,  there  can  be  no  doubt  but  that  it  was  the  duty 
of  the  committee  to  return  the  bonds  on  the  surrender  of  the  cer- 
tificates representing  them.  The  question  we  now  have  to  dispos*' 
of  depends  upon  and  requires  the  construction  of  the  agreement  of 
October  31,  1895.  Under  it,  was  it  the  duty  of  the  Baltimore  com- 
mittee to  return  the  bonds,  if  the  plan  indicated  by  the  agreement 
entered  into  should  not  be  adopted?  The  provisions  of  the  agree- 
ments of  April  7,  1894,  and  October  31,  1895,  are  not  the  same,  and 
the  latter  was  evidently  drawn  to  meet  conditions  not  existing  when 
the  former  was  proposed.  It  is  disclosed  by  the  testimony  that  the 
New  York  committee — the  appellees — was  formed  for  the  purpose 
of  preventing  the  adoption  of  the  plan  referred  to  in  the  agreement 
of  April  7,  1894.  To  accomplish  this,  certificates,  under  the  agree- 
ment by  which  the  Baltimore  committee  was  organized,  represent- 
ing 1595,000  of  bonds,  were  purchased  by  the  New  York  committee, 
or  those  representing  it  In  this  connection,  it  is  well  to  note  the 
fact  that  the  certificates  so  purchased  by  the  New  York  committee, 
now  in  controversy,  were  bought  in  open  market,  after  the  holders 
of  the  bonds  represented  by  them  had  signed  the  agreement  of  Oc- 
tober 31,  1895. 

It  is  apparent  that  the  plan  of  reorganization  as  presented  with  the 
agreement  of  October  31,  1895.  was  prepared  with  the  full  realiza- 
tion of  the  fact,  subsequently  disclosed,  that  the  method  originally 
contemplated  under  the  agreement  of  April  7,  1894,  would  not  re- 
ceive the  approval  of  those  holding  certificates  of  series  A  bonds. 
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The  agreements  are  quite  different,  and  clearljk  so,  in  order  to  meet 
the  changed  conditions  in  reference  to  the  interests  represented  by 
the  different  bonds.  Under  the  agreement  of  October  31,  1895,  the 
Baltimore  committee  was  given  by  those  signing  it  absolute  power 
over  the  bonds  deposited  by  them, — such  power  as  the  owners  of  the 
same  had  prior  to  such  signing.  That  committee  held  in  the  aggregate 
over  11,500,000  of  the  bonds  referred  to  in  the  agreement,  and  it 
was  authorized  to  reorganize  the  road  in  such  manner  as  to  best  pro- 
tect the  interests  hol<Ung  the  same.  It  was  also  authorized  to  be- 
come a  party  to  the  foreclosure  suit  and  to  other  suits,  to  bid  for 
the  railroad  and  its  property,  to  purchase  the  same,  and  to  sell  any 
part  thereof,  to  transfer  the  property  to  a  new  corporation,  and  to 
apportion  the  securities  of  the  same  among  the  parties  entitled  there- 
to. 

The  agreement  of  April  7,  1894,  was  a  valid  contract,  and  bound 
the  parties  thereto.  The  agreement  of  October  31, 1895,  was  entirely 
proper,  binding  the  parties  signing  it,  and  as  to  them  changing  the 
terms  of  the  contract  of  April  7,  1894,  in  several  particulars,  not 
now  necessary  to  be  set  forth  in  detail.  The  agreement  of  April 
6,  1895,  by  which  the  appellees  were  constituted  a  committee  for 
the  purposes  mentioned  therein,  was  regularly  executed,  and  bound 
the  parties  assenting  to  it.  The  owners  of  the  bonds  and  certificates 
so  assenting  had  the  right  to  adopt  the  course  therein  suggested,  if 
in  their  opinion  their  interests  would  be  best  protected  thereby.  The 
New  York  committee  was  constituted  under  the  agreement  of  April 
6,  1895,  which  authorized  those  mentioned  therein  to  act  for  the 
bondholders  who  signed  the  same,  and  who  deposited  their  bonds  as 
provided  for  therein.  This  entitled  them,  as  such  committee,  to  be 
heard  on  all  matters  affecting  the  bonds  so  represented  by  them,  and 
in  addition  to  their  said  fiduciary  capacity,  as  holders  of  the  certifi- 
cates issued  under  the  agreement  of  April  7,  1894, — not  afifected  by 
the  terms  of  the  agreement  of  October  31,  1895, — the  appellees  were 
entitled  to  be  heard  by  the  court  below,  in  their  effort  to  obtain  pos- 
session of  the  bonds  referred  to  iii  said  certificates.  We  therefore  find 
no  error  in  the  ruling  of  the  court  below  that  the  appellees,  as  a  com- 
mittee, were  entitled  to  sue  for  the  recovery  of  the  possession  of  the 
bonds  represented  by  certificates  issued  by  the  defendant  below. 
The  contention  of  the  appellants  in  this  particular  is  without  merit. 

Those  who,  after  the  agreement  of  April  7,  1894,  purchased  bonds 
issued  by  the  Yadkin  Valley  Bailroad  Company — especially  the  ai>- 
pellees — were  aware  that  the  same  were  in  default;  that  a  fore- 
closure suit  was  pending;  that  the  bonds  had  been  dishonored;  and 
therefore  they  took  such  title  thereto  as  the  transferror  had  therein. 
Parsons  v.  Jackson,  99  U.  S.  434;  Wood  v.  Deposit  Co.,  128  U.  S. 
416,  9  Sup.  Ct.  131;  White  v.  Bailroad  Co.,  21  How.  575;  Daniel. 
Neg.  Inst.  §§  1500,  1502, 1505;  Arents  v.  Com.,  18  Grat  773.  In  this 
case,  the  purchaser  of  the  certificates  representing  the  bonds  would 
take  them  subject  to  the  terms  of  the  agreements  under  which  snch 
certificates  were  issued,  concerning  which  it  was  his  duty  to  be  ftrlly 
advised.  The  certificates  issued  under  the  agreement  of  April  7, 
1894,  were  to  be  negotiable  and  transferable  subject  to  the  provi- 
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sions  of  that  agreement.  Those  proTieions  did  not  prevent  the  re- 
covery of  the  bonds  described  in  the  certiflcates,  by  such  holders  of 
the  latter  as  should  present  them,  but  the  terms  of  the  agreement  of 
October  31,  1895,  did  prevent  it,  so  far  as  the  bonds  were  concerned 
whose  owners  had  signed  that  contract  The  evidence  fully  dis- 
closes the  fact  that  the  appellees  were  aware  that  many  of  the  hold- 
ers of  certificates  issued  under  the  agreement  of  April  7,  1894,  had 
agned  the  subsequent  contract  of  October  31,  1895,  and  also  that 
they  were  fully  advised  as  to  the  provisions  of  that  agreement.  The 
agent  of  the  appellees  states  that  he  was  directed  to  purchase  any 
bonds  concerning  which  he  had  not  been  advised  that  the  owners 
had  assented  to  the  agreement  mentioned.  It  is  impossible  to  es- 
cape the  conclusion  that  the  appellees,  or  those  representing  them, 
desired  to  purchase  as  many  of  the  series  A  bonds  as  they  could  ob- 
tain in  the  market,  without  their  special  attention  being  called  to 
what  one  of  their  agents  refers  to  as  "legal  knowledge"  of  the  fact 
that  the  former  owners  of  the  same  had  "assented"  to  the  terms  of 
the  contract  of  October  31,  1895,  by  subscribing  their  names  to  the 
same.  That  those  who  so  represented  the  appellees  intentionally  re- 
frained from  ascertaining  if  the  bonds  purchased  by  them  bad  as- 
sented to  and  were  bound  by  the  trust  created  by  the  contract  of 
October  31,  1895,  is  clearly  shown  by  the  testimony.  If  they,  in 
fact,  were  without  the  legal  information  they  speak  of,  the  ignor- 
ance was  willful,  and  such  conduct  on  their  part  involves  the  ap- 
pellees in  the  bad  faith  that  results  from  it,  so  far  as  the  interests 
of  the  appellants  in  the  bonds  so  purchased  are  concerned. 

The  Baltimore  committee  was  lawfully  in  possession  of  the  bonds 
in  controversy,  and  the  burden  was  on  the  parties  demanding  them 
to  show  that  they  were  bona  fide  purchasers.  This,  we  conclude,  in 
the  light  of  the  evidence,  the  terms  of  the  agreements,  and  the  in- 
tention  and  conduct  of  the  parties,  thev  have  failed  to  do. 

We  see  no  error  in  the  action  of  the  court  below  in  overruling 
appellants'  exceptions  to  the  testimony  offered  by  the  appellees,  and 
we  do  not  find  it  necessary  to  dispose  of  the  other  matters  suggested 
by  the  assignments  of  error. 

The  decree  appealed  from  will  be  reversed,  and  this  cause  will  be 
remanded,  with  instructions  to  enter  a  decree  permitting  the  Mer- 
cantile Trust  &  Deposit  Company  of  Baltimore  to  retain  the  posses- 
mon  of  the  bonds  of  the  Cape  Fear  &  Yadkin  Valley  Railroad  Com- 
pany, now  In  controversy,  described  in  the  certiflcates  issued  by  said 
trust  company,  under  the  bondholders'  agreement  of  April  7,  1894", 
numbered  458  to  467,  inclusive,  and  974  to  978,  inclusive;  and  as  to 
other  matters,  to  dispose  of  the  case  as  indicated  by  this  (q>inIon.  Be- 
versed. 
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BI8BNMANN  T.  DKLBMAR'S  NEVADA  GOLIVMIN.  00. 

(Circuit  Court,  O.  Nerada.    April  23,  1888.) 

No.  657. 

1.  Rbkotai.  of  Causes— Dei,at  in  Fimsg  Rxcord. 

Wbere  a  caase  is  removed  from  a  state  to  a  federal  court,  the  mere  fact 
that  tlie  record  is  not  filed  in  the  federal  court  until  after  the  first  day  of 
the  next  term  does  not  furnish  sufficient  ground  for  remanding  the  cause, 
it  not  appearing  that  the  delay  was  for  the  purpose  of  delaying  the  trial 
or  causing  some  other  injury  to  the  opposing  party,  and  no  Inexcusable 
neglect  of  duty  on  the  part  of  counsel  being  shown.  The  court,  however, 
may.  in  its  discretion,  impose  such  conditions  as  may  seem  Just  and  pr(^;)er 
under  the  circumstances. 

Si  Same — Jurisdiction  of  Fedkrai,  Court. 

Where  a  cause  is  removable  under  the  statute,  upon  the  filing  of  a  petition 
and  bond  for  removal,  the  Jurisdiction  of  the  federal  court  attaches  at  once. 
In  advance  of  the  filing  of  a  copy  of  the  record,  and  no  order  of  the  state 
court  for  removal  is  necessary. 

Benjamin  Sanders  and  Torreyson  &  Summerfleld,  for  plaintiff. 
Henry  Rives  and  J.  R  Judge,  for  defendant. 

HAWLEY,  District  Judge  (orally).  On  the  16th  day  of  Decem- 
ber, 1897,  the  defendant  filed  its  petition  in  the  state  district  court  of 
Lincoln  county,  Nev.,  for  the  removal  of  this  cause  to  the  United 
States  circuit  court  for  this  district,  upon  the  ground  of  diverse 
citizenship.  The  plaintiff  is  a  resident  and  citizen  of  Nevada.  The 
defendant  ie  a  corporation  organized  unda*  and  by  virtue  of  the 
laws  of  New  Jersey.  Accompanying  this  petition,  the  defendant 
filed  a  bond  for  the  filing  of  the  record  in  the  circuit  court  on  the 
first  day  of  the  next  term  thereof,  which  was  March  21,  1898.  The 
record  was  not  filed  in  this  court  until  March  28th, — seven  days 
after  the  commencement  of  the  term.  Plaintiff  moves  to  remand 
the  cause,  on  the  ground  that  the  record  thereof  was  not  filed  in 
this  court  on  the  first  day  of  the  March  term-  Uodoubtedly,  there 
may  be  cases  where  the  circumstances  attending  the  delay  of  filing 
the  record  would  justify  the  court,  in  the  exercise  of  its  discretion, 
in  remanding  the  case;  as,  for  instance,  where  it  clearly  appears 
that  the  failure  to  file  the  record  ou:  the  first  day  of  the  term  was 
for  the  express  purpose  of  procuring  a  delav  in  the  trial  of  the 
ease,  or  causing  some  other  injury  or  damage  to  the  adverse  party. 
And  it  may  be  that  inattention,  ignorance,  or  other  inexcusable 
neglect  of  duty  upon  the  part  of  counsel  might  be  shown  to  be  of 
such  a  character  as  to  warrant  such  action  to  be  taken.  But  the 
mere  fact  that  the  record  in  the  present  case  was  not  filed  in  this 
court  on  the  first  day  of  the  March  term  does  not  furnish  suflBcient 
ground  for  remanding  the  cause. 

Under  the  law,  this  court  is  not  deprived  of  its  jurisdiction  by  the 
mere  failure  of  the  removing  party  to  have  the  record  here  on  the 
first  day  of  the  term.  The  provision  in  the  act  requiring  the  record 
to  be  filed  in  this  court  at  that  time  is  intended  to  aid  the  United 
States  courts  in  regulating  the  practice  in  removal  cases  so  as  to 
prevent  any  injustice  or  unnecessary  delay;   and,  if  not  strictly 
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compliM  with,  the  court  may  impose  such  terms  as  may  be  deemed 
just  and  proi>er  in  the  premises.  No  advantage  can  ever  be  gained 
by  a  failure  to  comply  with  the  law  in  this  respect. 

The  rules  of  this  court  which  regulate  the  proceedings  to  be 
taken  in  removal  cases  from  the  state  courts  provide  that: 

"Whenever  the  papers  In  a  case  removed  trom  a  state  court  have  not  been  filed 
In  this  conrt,  at  the  day  appointed  by  law,  the  party  then,  after  filing  the  papers, 
FhaU  give  notice  thereof  to  the  adverse  party,  and  such  adverse  party  shall, 
aner  such  cotice,  have  the  time  allowed  In  this  rule  to  enter  his  appearanoe  in 
this  c-ourt  nod  plead,  or  amend  his  pleading."    Rule  78. 

See,  also,  Rule  79. 

The  object  and  purpose  of  these  rules  is  to  carry  out  the  ex- 
press terms  of  the  statute  for  the  advancement  of  justice  and  the 
Itrevention  of  delaya  in  proceedings.  Chiatovich  v.  Haachett,  78 
Fed.  193,  194. 

Were  it  not  for  certain  matters  set  forth  in  an  afiBdavit  filed  by 
Henry  Rives,  attorney  for  defendant,  with  the  apparent  intention 
of  excusing  himself  from  any  negligence  for  not  having  the  record 
in  this  court  on  the  first  day  of  the  term,  the  plaintiff  would  have 
no  ground  whatever  upon  which  to  support  his  motion.  The  at- 
tempted excuses  are  based  upon  an  erroneous  idea  aa  to  the  require- 
ments of  the  law.  AfSant  seems  to  think  that  the  case  is  not  prop- 
erly before  this  court,  because  no  order  was  made  by  the  district 
court  of  Lincoln  county  approving  and  accepting  the  petition  and 
bond,  nor  any  order  obtained  from  said  court  requiring  the  clerk 
thereof  to  forward  to  this  court  a  copy  of  said  record.  The  af- 
fidavit upon  this  point  states,  among  other  things: 

"That  on  acconnt  of  there  having  been  no  session  of  said  district  court,  nor 
any  Jadge  thereof,  in  raid  Ivincoln  cciinty,  since  said  petition  and  bond  were 
filed  therein,  this  defenilaut  has  not  l>een  able  to  present  either  said  petition  or 
bond  to  said  district  court,  or  to  any  jndge  thereof,  for  the  puriwse  of  having 
said  jietltlon  and  bond  accepted  as  provided  by  law;  that  he  caused  a  certified 
copy  of  the  record  of  said  can.se  to  be  filed  In  this  conrt  on  or  about  the  28th  day 
of  March,  1808.  oo]y  from  an  abnndance  of  caution,  and  not  because  he  believes 
this,  the  circuit  court  of  the  United  States,  acquires  thereby  any  Jurisdiction 
thereof,  owing  to  the  fact  that  the  defendant  has  never  had  an  opportunity  to 
and  has  rcver  presented  said  petltlcn  or  bond  to  said  court  for  acceptance  or 
for  Its  approval  of  the  sureties  on  said  bond,  or  to  have  It  make  the  requisite  order 
that  the  clerk  of  said  court  forwai-d  to  this  court  a  copy  of  said  record;  that 
said  record  which  was  filed  In  this  court  on  the  day  last  above  mentioned  Is  not 
a  complete  or  sufficient  record,  because  It  does  not  show  that  said  district  court 
ever  accepted  aald  petition  or  bond,  or  ever  ordered  said  record  certified  to  this 
court." 

The  law  is  now  well  settled  (although  a  few  stray  cases  may  be 
found  to  the  contrary)  that,  when  a  sufficient  cause  for  removal  is 
made  in  the  state  court,  its  jurisdiction  ends,  and  no  order  of 
The  state  court  for  removal  is  necessary.  In  other  words,  upon  the 
filing  of  the  petition  for  removal,  accompanied  by  a  proper  bond, — 
the  suit  being  removable  under  the  statute, — ^the  jurisdiction  of 
the  federal  court  immediately  attaches  in  advance  of  the  filing  of 
the  copy  of  the  record;  and  whether  that  court  should  retain  juris- 
diction is  for  it,  and  not  for  the  state  court,  to  determine. 

In  this  case  there  were  no  objections  made  either  to  the  sufficiency 
of  the  petition,  or  of  the  bond,  or  to  the  sureties  on  the  bond. 
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If  the  case  rested  solely  upon  the  facts,  which  are  above  qnoted  from 
the  affidavit  of  counsel,  this  court  would  be  called  upon  to  deter- 
mine whether  such  facts  offered  any  excuse.  As  a  general  rule, 
ignorance  of  the  law  does  not  furnish  any  excuse  for  not  comply- 
ing with  its  provisions;  but  it  is  unnecessary  to  pass  upon  that 
(jucstion.  It  is  sufficient  to  say  that  the  affidavit  does  state  other 
facts  which  reasonably  account  for  the  delay  in  the  present  case, 
viz.:  That,  on  the  day  the  petition  and  bond  were  filed  in  the  state 
court,  the  clerk  of  the  district  court  "was  directed  to  at  once  make 
a  certified  copy  of  the  record  in  said  cause,  and  was  told  to  hold 
the  same  in  readiness,  so  that  he  could  at  once  forward  the  same 
to  this  court  whenever  so  directed;  that  on  the  10th  day  of  March, 
1898,  affiant  telegraphed  to  said  clerk  to  forward  said  certified  copy 
of  said  record  to  T.  J.  Edwards,  the  clerk  of  this  court  at  Carson 
City,  Nevada."  It  is  the  duty  of  this  court  to  guard  with  jealous 
care  against  any  abuse  of  the  privilege  of  removing  causes  from 
the  state  court  for  the  mere  purpose  of  securing  a  delay  in  the 
trial  of  the  case.  But  it  does  not  affirmatively  appear  that  the 
failure  to  present  the  record  in  this  court  on  the  first  day  of  the 
March  term  was  from  any  desire,  intent,  or  purpose  on  the  part 
of  defendant  to  hinder  or  delay  the  trial,  or  any  other  proceedings, 
in  this  case.  The  application  for  removal  was  based  upon  statutory 
grounds,  and  appears  to  have  been  made  in  good  faith.  And, 
inasmudi  as  the  delay  has  not  caused  any  injury  or  damage  to  the 
plaintiff, — ^the  question  being  within  the  discretion  of  the  court, — 

1  am  of  opinion  that  it  ought  not  to  be  held,  under  all  the  cir- 
cumstances of  this  case,  that  the  delay  was  so  unreasonable  or  in- 
excusable, under  the  principles  announced  in  the  decided  cases  apon 
this  subject,  as  to  justify  remanding  the  cause. 

The  following  authorities  support  the  views  herein  expressed: 
Removal  Cases,  100  U.  S.  457,  472;  Railroad  Co.  v.  Mississippi, 
102  U.  S.  135;  Kern  v.  Huidekoper,  103  U.  S.  485,  491;  Railroad 
Co.  V.  Koontz,  104  U.  S.  5,  14;  Steamship  Co.  v.  Tugman,  106  U. 
S.  118,  1  Sup.  Ct  58;  Railway  Co.  v.  McLean,  108  U.  S.  212.  216, 

2  Sup.  Ct  498;  Kidder  v.  Featteau,  2  Fed.  616;  Woolridge  v, 
McKenna,  8  Fed.  650,  666;  Hall  v.  Brooks,  14  Fed.  113;  Rowell 
V.  Hill,  28  Fed.  433:  Wilson  v.  Telegraph  Co.,  34  Fed.  561;  Lacker 
V,  Assurance  Co.,  66  Fed.  161;  Pierce  v.  Corrigan,  77  Fed.  657; 
Lund  V.  Railway  Co.,  78  Fed.  385;  Jackson  v.  Insurance  Co^  8 
Woods,  413,  Fed.  Cas.  No.  7,141;  Dill.  Rem.  Causes  (5th  Ed.)  S  157. 

Motion  to  remand  denied. 
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NUGENT  T.  PHILADELPHIA  TBAOTION  CO. 

(Clrcoit  Oourt,  E.  D.  PennsylTanla.    May  31,  1898.) 

No.  31. 

COtlBTB — COKCCBHEKT  JUBISDICTION— COSCLUSIVENESS  OF  ADJODICATIOK. 

Wbere  salts  on  the  same  canse  of  action  are  pending  simultaneously  In 
the  state  court  and  In  the  United  States  circuit  court,  a  final  judgment 
entered  In  the  former  is  binding  on  the  latter.i 

This  was  an  action  by  one  Nugent  against  the  Philadelphia  Trac- 
tion Company.    Plaintiff  *demurs  to  the  plea. 

Ingham  &  Newitt,  for  plaintiff. 
Thad.  L.  Yaiiderslice,  for  defendant. 

BUTLER,  District  Judge.  The  plea  sets  out  a  good  defense,  and 
the  demurrer  most  be  overruled.  I^e  judgment  in  the  common  pleas 
is  conclusive;  K  the  suit  there  had  terminated  with  the  order  of 
rcTereal,  there  might  be  some  question  about  its  effect.  The  question 
need  not  bowever  be  considered.  The  subsequent  judgment  entered 
was  a  final  disposition  of  the  rights  of  the  parties.  I  am  not  at 
liberty  to  consider  the  propriety  of  entering  that  judgment;  the 
question  is  not  before  me.  The  judgment  is  not  here  for  review,  and 
cannot  be  disregarded;  it  must  stand  until  reversed.  The  scope  and 
coustmction  of  the  statute  under  wliich  the  court  proceeded,  and  its 
a]q;)licability  to  the  facts,  were  matters  for  the  consideration  of  that 
court;  and  its  judgment  respecting  them  is  conclusive.  The  suit 
here  did  not  oust  the  jurisdiction  which  had  previously  attached  in 
the  common  pleas.  The  two  courts  thereafter  had  concurrent  au- 
thority to  proceed  and  dispose  of  the  cause  of  litigation  (if  it  was  not 
disposed  of  previously  to  the  suit  here),  and  a  disposition  of  it  by 
either  would  conclude  further  proceeding  by  the  other.  The  situa- 
tion is  unlike  that  which  arises  in  cases  of  removal,  or  appeal.  The 
plamtiff  was  at  liberty  to  seek  final  judgment  in  either  suit,  and  the 
defendant  equally  at  liberty  to  invoke  the  aid  of  the  court  in  either, 
to  that  end.  The  defendant  invoked  and  obtained  such  aid  in  the 
state  court.  If  the  plaintiff  had  obtained  permission  to  discontinue 
the  first  suit,  before  commencing  the  second,  the  situation  would  be 
different.  Discontinuances  are  treated  as  if  at  the  option  of  the 
plaintiff  alone,  but  they  nevertheless  rest  upon  an  implied  assent  of 
the  court,  and  should  not  be  allowed  in  any  case  after  verdict,  -where 
the  object  is  to  prolong  the  litigation.  A  discontinuance  would  not 
have  been  allowed  by  the  court  in  this  case  after  the  order  of  reversal. 
It  is  BufBcient  that  it  was  not  allowed,  however,  and  that  the  case  re- 
mained open  to  further  action,  as  the  court  determined. 

>As  to  "Res  Judicata  as  between  Federal  and  State  Ciourta,"  see  note  to 
Btilroad  Co.  v.  Morgan,  21  a  a  A.  480. 
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ELKHAHT  NAT.  BANK  v.  NORTHWESTERN  GT7ARANTT  LOAN  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit     AprU  12,  1898.) 
No.  17. 

1.  JuHrsDicTioN  OF  Federal  Codbt — Forbior  CoRPOBATrow— Smr  to  Enforce 
Liability  of  Stockhglobhb. 

Unless  It  voluntarily  appears,  a  foreign  corporation  cannot  be  made  a  party 
defendant  to  a  suit  In  a  federal  court  by  one  of  Its  creditors,  who  seeks  the 
appointment  of  a  receiver,  an  accounting,  and  to  enforce  the  individual  lia- 
bility of  stdckholilers  who  are  -within  the  .lurisdictlon  of  the  court. 

8,  Suit  to  Enforce  Stockholders'  Liability — Nbckssart  Parties. 

Tlie  eorporatlon  and  all  Its  stockholders  are  necessary  parties  defendaBt  to 
a  en-ditors'  suit  for  the  appointment  of  a  receiver,  an  accounting,  and  to  en- 
force the  personal  liability  of  stockholders,  and,  if  the  corporation  cannot 
be  brought  in,  the  suit  must  be  dismissed. 

"  Appeal  from  the  Oircait  CJourt  of  the  United  States  for  the  Eastern 
District  of  PennBylvania. 

This  was  a  salt  by  the  Elkhart  National  Bank,  of  Elkhart,  Ind., 
against  the  Northwestern  Guaranty  Loan  Company,  of  Minnesota^ 
and  Edward  P.  Allison  and  others,  stockholders  of  said  corporation, 
residing  within  the  Eastern  district  of  Pennsylvania.  Hie  purpose 
of  the  suit  was  to  enforce  the  individual  liability  of  stockholders. 
The  bill  was  dismissed  for  want  of  necessary  parties  defendant,  and 
plaintiff  appeals. 

M.  H.  Boutelle,  for  appellant 
John  G.  Johnson,  for  appellees. 

Before  ACHESON,  Circuit  Judge,  and  BUTLER  and  BRADFORD, 
District  Judges. 

Bl'TLER,  District  Judge.  Can  the  suit  be  sustained?  The  bill 
avers,  substantially,  that  the  loan  company  was  organized  under 
the  laws  of  Minnesota;  that  the  individual  defendants  named,  to- 
gether with  a  large  number  of  other  persons  not  residents  of  Pennsyl- 
vania, hold  its  stock;  that  in  May,  18!)3,  the  district  court  of  Henne- 
pin county,  Minn.,  adjudged  the  company  insolvent,  in  proceedings 
instituted  under  a  statute  of  that  state,  and  appointed  a  receiver, 
who  took  possession  of  its  assets,  and  continues  to  hold  them ;  that 
the  plaintitT  obtained  a  judgment  against  the  company,  since  that 
date,  which  is  unpaid;  that  the  assets  of  the  loan  company  do  not  ex- 
ceed I50U.000,  while  its  indebtedness  exceeds  ?;iOOO.0OO;  that  the  in- 
dividual defendants  named  hold  S46  shares  of  its  stock,  worth  at  the 
par  value  |S4,000.  and  reside  in  Pennsylvania;  that  by  the  laws  of 
Minnesota  the  stockholders  of  the  company  are  personally  liable  to 
its  creditors,  each  in  an  amount  equal  to  the  par  value  of  the  stock 
held  by  him.  or  so  much  thereof  as  is  necessary  to  pay  his  proportion 
of  the  bahmce  due  creditors,  after  the  assets  of  the  company  have 
iH-en  exhausted :  that  the  deficiency  of  assets  is  more  than  |2,.500.000, 
and  that  the  amount  of  stock  liable  to  call  for  contribution,  on  ac- 
«tnim  of  this  defloieney  represents  in  money  tl,2'50,00U.  The  relief 
soiiuht  is  stat(>d  as  follows: 
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That  said  defendants  may  make  a  foil  disclcsare,  diflcoyery  and  answer  to 
tH  and  several  the  matters  aforesaid,  and  according  to  the  best  and  utmost  of 
their  knowledge,  remembrance,  mformation  and  belief,  full,  true,  direct  and 
perfect  answers  make  to  all  and  several  the  allegations  and  charges  herein  con- 
tained, as  though  specially  interrogated  on  each  thereof,  and  that  an  ac- 
cDDnt  be  taken,  ascertaining  the  valiie  of  all  and  several  the  assets,  properties 
lod  etCects  of  whatsoever  kind  or  character  of  said  defendant  Northwestern 
Uoaranty  Loan  Company,  applicable  to  the  payment  of  Its  indebtedness,  the 
stix^olders  of  said  corporation  and  the  amomit  of  stock  held  by  each  at  the 
date  of  the  adjudication  of  lilBolTency  of  said  Northwestern  Guaranty  Loan 
Company;  the  amount  of  indebtedness  of  said  corporation  and  to  wbodkdue; 
tlie  amount  due  on  plalntltTs  Judgment,  and  that  a  receiver  herein  and  In  this 
suit  be  appointed,  and  that  each  of  said  several  stockholders  within  the  juris- 
diction of  this  court,  defendants  herein,  be  adjudged  and  decreed  to  pay  to  said 
rpceiver.  for  the  equal  benefit  of  your  orator  and  all  other  creditors  of  said 
N'orthwestem  Guaranty  Loan  Company,  who  may  become  parties  hereto,  and 
prove  tbeir  claims  herein,  a  sum  egtud  in  amount  to  the  par  ralue  of  the 
shares  of  stock  held  by  each." 

Thus  it  appears  that  the  suit  is  an  ordinary  proceeding  in  equity 
by  creditors'  bill,  for  an  account  and  settlement  of  the  rights  and  lia- 
bilities of  parties.  The  individual  defendants  served  demurred, 
assigning  among  other  causes  the  absence  ot  essential  parties,  to  wit, 
the  loan  company,  and  stockholders  outside  this  state.  The  court 
sustained  the  demurrer  and  dismissed  the  bill.  The  loan  company 
is  improperly  joined  as  a  defendant.  Under  the  act  of  congi-ess  of 
March  3, 1887,  it  is  not  liable  to  suit  here.  Phosphate  Co.  v.  Brown, 
20  C.  C.  A.  428,  74  Fed.  321;  Anderson  v.  Watt,  138  U.  S.  694,  11 
Sup.  Ct  449;  Shaw  v.  Mining  Co.,  145  U.  S.  444, 12  Sup.  Ot.  985.  The 
stiggestion  that  the  company  may  voluntarily  come  in  is  immaterial ; 
it  is  not  here,  and  the  presumption  is  that  It  will  not  come.  The 
nonresident  stockholders  are  not  joined. 

We  are  now  called  upon  to  decide  whether  the  company  and  non- 
resident stockholders  are  necessary  parties  to  the  litigation.  This 
is  the  only  question  presented.  The  argument  addressed  to  us  for 
the  plaintiff  took  a  wide  range,  and  was  largely  devoted  to  a  con- 
sideration of  the  local  laws  of  Minnesota.  With  these  laws,  how- 
ever, we  have  no  present  concern,  except  in  so  far  as  they  bear  on  the 
qoestion  of  personal  liability  sought  to  be  enforced.  This  question 
is  not  raised,  nor  is  it  open  to  controversy.  Are  the  loan  company 
and  nonresident  stockholders  necessary  parties?  In  determining 
this  question  we  are  not  governed  by  the  laws  of  Minnesota,  but  by 
the  ordinary  rules  and  practice  of  courts  of  equity.  The  practice 
adopted  in  proceedings  under  the  local  laws  of  that  state  against 
stockholders,  or  in  equity  proceedings  there,  based  upon  such  laws, 
is  nnimportanrt  to  the  inquiry  before  us.  As  before  stated  the  suit 
is  an  ordinary  one  to  ascertain  the  rights  and  liabilities' of  parties 
and  to  enforce  contribution  and  settlement.  The  relations  of  the 
parties  arise  out  of  their  mutual  connection  with  the  loan  company — 
tke  plaintiff  as  a  creditor,  and  the  individual  defendants  as  stock- 
holders. The  laws  of  Minnesota  impose  on  such  stockholders 
a  personal  liability  equal  to  the  par  value  of  the  stock  held,  and 
render  them  subject  to  call  for  payment  of  so  much  thereof  as 
may  be  necessary  to  pay  creditors,  after  the  company's  assets  have 
beai  exhausted.     To  enable  the  court  to  make  a  decree  it  must  take 


Digitized  by 


Google 


254  87  FSDEBJO.   RKPORTBR. 

an  acconnt,  determine  the  amount  of  assets,  the  extent  of  indebted- 
ness, and  the  names  and  situation  of  the  stoclcholdera,  the  number  of 
shares  held  by  each,  and  thus  determine  what  each  should  con- 
tribute, if  contribution  is  found  to  be  necessary.  And  Ibis  is  pre- 
cisely what  the  bill  asks  to  have  done.  Can  it  be  done  in  the  ab- 
sence of  the  loan  company  and  the  nonresident  stockholders?  We 
are  confident  in  the  judgment  that  it  cannot:  First,  because  tbey 
are  directly  interested  in  the  result,  and,  second,  because  the  de- 
fendftits  sued  cannot  protect  themselves  and  secure  a  just  deter* 
mination  of  their  liabilities.  How  can  the  extent  of  the  company's 
indebtedness  be  determined  without  its  presence  and  assistance, — who 
else  can  defend  against  unjust  claims?  It  is  no  answer  to  say  that 
the  extent  of  indebtedness  and  the  value  of  assets  will  be  determined 
by  the  insolvent  proceeding  pending  in  Minnesota.  That  proceeding 
will  not  conclude,  nor  affect,  the  stockholders,  who  are  not  parties  to 
it.  It  involves  only  the  creditors  and  the  company.  The  creditors 
might  have  made  the  stockholders  parties  and  tbus  have  had  their  lia- 
bilities ascertained.  They  did  not  however  choose  to  do  so;  and  ap- 
pear to  have  contented  themselves  with  a  decree  declaring  the  com- 
pany insolvent  and  appointing  a  receiver,  who  took  possession  of 
the  assets,  but  has  filed  no  account  and  made  no  distribution,  al- 
though five  years  have  since  elapsed.  Nor  is  it  an  answer  to  say 
that  the  plaintiff  must  bear  the  burden  of  proving  its  allegations  and 
establishing  a  case  that  will  justify  the  decree  sought  It  might  be 
easy  to  prove  the  allegations  in  the  absence  of  defense,  but  the  ques- 
tion recurs,  how  can  the  stockholders  defend,  standing  alone?  And 
again,  how  can  the  equity  of  stockholders  between  themselves,  be 
settled  and  enforced,  without  all  being  made  parties?  It  will  not 
do  to  say  they  have  no  such  equities.  By  the  terms  of  the  statute 
thev  have.  As  is  said  in  Arthur  v.  Willius,  44  Minn.  413,  46  N.  W. 
852: 

"As  to  the  alleged  defect  of  parties,  the  rale  umloabtedly  ta  that  In  an  action 
under  chapter  76,  when  It  Is  sought  to  enforce  the  individual  liability  of  stock- 
holders, all  of  the  stockholders  should  be  made  parties,  and  that  if  they  are  not. 
It  constitutes  a  defect  of  parties  which  may  be  taken  advantage  of  by  ans-n-er 
or  demurrer.  Allen  v.  Walsh,  26  Minn.  543;  Johnson  v.  Fischer,  30  Minn.  173, 
14  N.  W.  799.  *  •  *  The  rule  requiring  all  stockholders  to  be  made  parties 
Is  one  peculiarly  for  the  beneflt  of  those  stockholders  who  are  made  parties,  the 
object  being  tliat  all  who  are  similarly  liable  should  be  brought  into  court  and 
made  to  stand  their  proportionate  share  of  the  liability,  and  thus  save  tbetr 
tti^soclates  from  being  compelled  to  pay  more  than  their  share." 

See,  also,  Clarke  v.  Opera-House  Co.  (Minn.)  59  N.  W.  632. 

We  cannot  doubt  therefore  that  the  loan  company  and  nonresident 
stockholders  are  necessary  partiea  As  has  been  well  said  by  the 
courts,  all  persons  having  an  interest  in  the  subject-matter  of  contro- 
versy, of  such  a  nature  that  a  final  decree  cannot  be  made  wlthoot 
either  affecting  them,  or  leaving  the  controversy  in  such  a  condition 
that  its  final  determination  may  be  inconsistent  with  equity  and  good 
conscience,  are  necessary  parties.  Shields  v.  Barrow,  17  How.  139; 
Ilibon  V.  Railroad  Cos^  16  Wall.  440;  Bailey  v.  Inglee,  2  Paige,  278* 
Cattle  Co.  V.  Frank,  148  U.  S.  603,  13  Sup.  Ct.  691. 

It  is  urged  that  the  creditors  will  be  remediless  if  the  suit  is  not 
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sustained.  If  this  were  true  the  fact  would  afford  no  justification 
for  sustaining  it  and  thus  inflicting  injustice  on  the  defendants* 
The  plaintiff's  misfortune  in  such  a  case  would  result  from  its 
own  want  of  care  in  dealing  with  the  loan  company,  in  ignorance 
of  the  law.  It  does  not  seem  however  to  be  true.  The  plaintiff 
says  in  the  brief  furnished  us  "the  laws  of  Minnesota  impose 
the  ordinary  stockholders'  liability,  and  prescribe  an  essentially 
equitable  remedy  for  its  enforcements."  This  is  true;  and  the  rem- 
edy seems  to  be  fully  adequate  to  secure  the  creditors'  interests,  un- 
der all  circumstances.  It  provides  for  ascertaining  the  amount  of 
assets,  extent  of  indebtedness,  who  the  stockholders  are,  what 
amount  each  holds,  and  for  settling  the  rights  and  liabilities  of  all 
parties  interested.  "Hiis  statutory  remedy  may  not  be  exclusive; 
(we  do  not  suggest  that  it  is  or  is  not),  but  if  creditors  choose  to  dis- 
regard it  and  proceed  as  they  have  done  here,  they  are  bound  by  the 
ordinary  rales  which  govern  equity  practice,  independently  of  the 
Minnesota  statute  and  the  administration  of  the  remedy  it  provides, 
by  the  courts  of  that  state.  There  may,  possibly,  be  diflQculty  in  ap- 
plying that  remedy  to  foreign  stockholders.  Do  not  such  stockhold- 
ers, however,  bind  themselves  to  it  by  taking  stock,  as  fully  as  they 
do  to  the  provision  for  personal  liability?  We  need  not  answer 
this  qaestion  at  present.  The  statute  seems  to  contemplate  a  pro- 
ceeding against  all  stockholders,  in  corporations  organized  under  the 
laws  of  the  state,  and  a  final  decree  therein.  Tlie  process  of  the 
court  cannot  be  executed  outside  the  state;  but  would  not  foreign 
stockholders,  after  notice  and  opportunity  to  be  heard,  be  concluded? 
If  not  so  concluded  it  seems  probable  that  the  creditors,  having 
exhausted  this  remedy,  and  the  foreign  stockholders  having  been 
afforded  opportunity  of  hearing,  might  support  an  auxiliary  bill  else- 
whera  Of  com-se  if  the  decree  is  conclusive  the  court  could  not  en- 
force it  against  foreign  stockholders,  but  in  such  case  it  might  be 
enforced  by  auxiliary  equity  proceeSings  where  the  stockholders 
reside.  It  is  thus  made  apparent,  we  think,  that  the  plaintiff's 
present  situation  is  not  such  (to  say  the  least)  as  warrants  the  adop- 
tion of  extreme  measures  to  sustain  the  bill. 

The  decree  must  be  affirmed,  but  with  a  slight  amendment,  neces- 
sary to  avoid  possible  emban-assment  hereafter.  The  addition  of 
the  words  "without  prejudice"  will  accomplish  this;  and  the  cause 
is  remanded  with  directions  to  add  these  words  to  the  decree  dis- 
missing the  bill.  Indeed,  as  the  court  said  in  Cattle  Co.  v.  Frank, 
148  U.  S,  612,  13  Sup.  Ct.  691,  they  should  always  be  added  where 
a  bill  is  dismissed  without  disposing  of  the  merits.  !]^he  costs  of  the 
appeal  must  be  paid  by  the  appellant,  who  might  have  procured  the 
amendment,  by  application  to  tiie  circuit  court 


Digitized  by 


Google 


256  87  FBDBRAL  BBFORTER. 

GRISWOLD  T.  HILTON. 
(Circuit  Court,  S.  D.  New  York.    May  14,  1898.) 

1.  Bill  of  Revttor— Patent  Infringement  Suit. 

Where,  pending  a  bill  against  a  corporation  for  Injunction  and  account- 
ing for  Infringement  of  a  patent,  the  corporation  is  dissolved  by  a  state 
court,  and  its  assets  placed  In  the  hands  of  a  receiver,  the  federal  court 
has  power  to  grant  a  bill  of  revlTor  against  the  receiver. 

2.  Same— SuBvivAL  of  Actions— Patent  Infringement  Suits. 

A  cause  of  action  In  equity  for  an  Injunction  and  accounting  In  respect 
to  the  Infringement  of  a  patent  survives  so  that  the  estate  of  the  de- 
fendant may  be  held  liable  for  the  profits  made  by  the  Infringement 

This  was  a  bill  of  reviTor  brought  by  J.  Wool  Griswold  against 
William  BL  Hilton,  receiver  of  the  Kilmer  Manufacturing  Company. 

W.  Laird  Goldsborough,  for  complainant. 
W.  H.  "Van  Steenbergh,  for  defendant 

SHIPMAN,  Circuit  Judge.  The  complainant,  J.  Wool  Griswold, 
brought  in  this  court  in  the  year  1895  a  bill  in  equity  against  the 
Kilmer  Manufacturing  Company,  a  corporation  of  this  state,  which 
was  founded  upon  the  alleged  infringement  of  the  complainant's 
letters  patent,  and  prayed  for  an  injunction  and  an  accounting. 
After  the  pleadings  had  been  filed,  and  after  the  complainaat  had 
taken  proofs  in  his  prima  facie  case,  which  was  substantially  closed, 
the  manufacturing  company  was  dissolved  by  order  of  the  supreme 
court  of  the  state  <rf  New  York  dated  June  25,  1896,  and  the  present 
defendant,  Hilton,  was  appointed  permanent  receiver  of  its  assets 
and  property.  The  proceeding  now  before  the  court  is  a  bill  of  re- 
vivor, which  prays  that  the  action  may  be  revived,  and  that  Hil- 
ton, as  receiver,  may  be  made  a  party  defendant,  and  that  the  suit 
may  proceed  to  a  decree  in  accordance  with  the  prayer  of  the  orig- 
inal bill.  The  receiver  denies  that  the  complainant  is  entitled  to, 
or  that  the  court  has  power  to  grant,  a  revivor,  and  insists  that  the 
original  suit  was  an  action  of  tort,  and  cannot  be  revived. 

The  question  whether  a  federal  court  of  equity  has  power  to  grant 
a  bill  of  revivor  of  a  suit  in  equity  against  the  representative  of  a 
defendant  who  died  pending  tie  original  suit,  and  before  decree, 
the  original  bill  praying  for  an  injunction  against  the  infringement 
of  letters  patent  and  for  an  accounting,  is  not  a  new  question  in  the 
fedoral  courts.  The  opinion  of  Judge  Shepley  in  Draper  v.  Had- 
son.  Holmes,  208,  Fed.  Cas.  No.  4,0<>9,  was  strongly  adverse  to  the 
existence  of  such  power,  and  subsequently  the  language  of  the  su- 
preme court  in  Root  v.  Railway  Co.,  105  IT.  S.  189,  was  supposed  to 
confirm  this  opinion.  In  the  later  cases  of  Kirk  v.  Du  Bois,  28  Fed. 
4(>0,  and  Head  v.  Porter,  70  Fed.  408,  the  subject  was  carefully  con- 
sidered by  Judges  McKenna  and  Colt,  and  a  contrary  opinion  was 
reached,  which  was  based  upon  the  better  reason,  and  Judge  Mc- 
Kenna's  decision  was  followed  in  Hohorst  v.  Howard,  37  Fed.  97. 
In  Root  V.  Railway  Co.,  supra,  the  court  held  that  a  federal  court 
was  without  jurisdiction  of  a  bill  in  equity  which  was  brought  after 
the  expiration  of  infringed  lettws  patent  for  an  invention,  and 
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merely  prayed  for  an  accoanting  of  the  profits  of  the  infringement, 
and  conld  not  properly  ask  for  an  injunction,  or  for  other  equitable 
relief.  The  ground  of  the  decision  was  that  in  that  class  of  cases 
a  decree  for  an  accounting  was  incidental  to  the  equitable  right  to 
au  injunction,  and  that  it  appeared  from  the  case  as  made  by  the 
bill  that  no  ground  of  equitable  jurisdiction  existed.  The  court  did 
not  intend  to  decide  that,  where  the  complainant  had  an  apparent 
right  to  an  injunction,  or  other  equitable  relief,  when  the  bill  was 
brought,  the  court  was  ousted  of  jurisdiction  if  subsequently,  by  the 
expiration  of  the  patent,  or  other  reason,  the  power  to  decree  an  in- 
junction was  taken  away.  On  the  contrary,  it  was  expressly  said 
in  Clark  t.  Wooster,  119  U.  S.  322,  325, 7  Sup.  Ct.  217,  that  "if  the  case 
was  one  for  equitable  relief  when  the  suit  was  instituted,  the  mere 
fact  that  the  ground  for  such  relief  expired  by  the  expiration  of  the 
IKitent  would  not  take  away  the  jurisdiction,  and  preclude  the  court 
fiom  proceeding  to  grant  the  incidental  relief  whidi  belongs  to  cases 
of  that  sort." 

The  next  point  which  is  made  by  the  defendant  is  that  an  action 
in  equity  to  restrain  the  infringement  of  a  patent  is  to  restrain  a 
tort,  and  to  obtain  damages  for  a  tort  by  the  accounting  of  profits, 
and  does  not  survive.  This  question  was  considered  with  great  care 
by  Judge  Colt  in  Head  v.  Porter,  supra,  who  showed  dearly  that  it 
does  not  follow,  because  the  injury  which  the  defendant  committed  is 
called  a  tort,  that  the  estate  of  a  deceased  defendant  cannot  be 
made  to  repay  the  amount  of  gain  which  he  received  by  reason  of 
Ae  wrong.  A  court  of  equity  declares  that  the  profits  which  the  in- 
fringer has  made  should  be  delivered  and  passed  over  to  the  com- 
plainant, "as  it  would  be  inequitable  that  he  [the  infringer]  should 
make  a  profit  out  of  his  own  wrong."  These  profits  are  in  equity 
considered  to  justly  belong  to  the  owner  of  the  patent.  3  Rob.  Pat. 
p.  3,  §  1062,  note  7.  The  fact  that  the  tort  feasor  has  made  gains 
on\  of  his  wrong  which  equitably  belong  to  the  complainant  differ- 
entiates the  remedies  for  this  class  of  torts  from  those  applicable 
to  ordinary  classes,  such  as  against  libel  or  slander,  where  the  wrong- 
doer has  simply  committed  an  injury  without  benefit  to  himself. 
The  principle  which  is  applicable  to  these  two  classes  is  stated  in 
U.  S.  V.  Daniel,  6  How.  11, 13,  as  follows: 

"No  action  will  He  against  an  executor  for  a  personal  wrong  by  the  testator. 
Com.  Dig.  "Administrator,"  B.  Nor  does  It  lie  against  the  executor  of  a 
Jailer  for  an  escape.  Id.'  Waste  does  not  lie  against  an  executor  or  admin- 
istrator, nor  an  action  npon  a  penal  statute.  So  trover  Is  said  not  to  lie 
against  an  executor  npon  a  trover  and  conversion  by  bis  testator,  though  a 
different  form  of  action  will  He  for  the  same  cause.  Cowp.  371.  If  the 
person  charged  has  secured  no  benefit  to  himself  at  the  expense  of  the  sufferer, 
the  oaoae  of  action  Is  said  not  to  survive;  but  where,  by  means  of  the 
offenae,  property  is  acquired  which  benefits  the  testator,  there  an  action  for 
the  value  of  the  property  shall  survive  against  the  executor." 

Let  there  be  a  decree  in  favor  of  the  complainant,  with  costa. 
87P.-17 
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FLIPPIN  v.  KIMBALL  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  3, 1898.) 

No.  239. 

1.  Chancbrt  Practice— Sdits  against  Rkcbiver— Jurt  Triai~ 

Wliere  a  complainant.  Instead  of  proceeding  at  law,  under  25  Stat.  433, 
against  a  receiver  appointed  by  a  federal  court.  Intervenes  in  the  receiver- 
ship proceeding  on  the  chancery  side,  he  waives  his  right  to  trial  by  jury; 
and,  if  the  court  submits  an  Issue  of  fact  to  a  jury,  the  verdict  and  findings 
are  merely  advisory. 

2.  Master  and  Servant— Fellow  Servant. 

One  of  a  gang  of  men  engaged  in  clearing  away  a  railway  wreck  is  a 
fellow  servant  of  the  acting  foreman  of  the  gang,  and  cannot  recover 
damages  from  the  company  for  an  injury  received  through  the  alleged 
negligence  of  such  foreman. 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Virginia. 

Upon  bill  filed  in  the  court  below  by  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  et  al.  against  the  Norfolk  &  Western  Bailroad  Company, 
and  the  proceedings  thereunder,  the  appellees,  F.  J.  Kimball  and  Henry  Fink, 
had  been  appointed  receivers.  \Vhll|  the  company  was  in  operation  under 
them,  the  appellant,  one  of  their  employes,  was  injured.  He  intervened  in  the 
main  cause  by  petition,  setting  forth  the  facts  attending  his  Injury,  with 
this  alternative  prayer  for  leave  to  file  his  petition,  and  "to  sue  the  receivers 
in  the  circuit  court  of  the  United  States  for  the  Eastern  district  of  Virginia, 
on  Its  common-law  side,  and  that  your  honors  may  order  and  direct  that 
the  said  receivers  do  appear  and  defend  said  suit  whenever  the  same  is  Insti- 
tuted, or  that  your  honors  will  make  the  petitioner  a  party  to  this  cause 
now  pending,  and  direct  an  Issue  out  of  chancery  to  settle  the  facts  al)ove 
recited,  and  will  award  such  damnjies  unto  your  petitioner  as  he  Is  entitled 
to  recover  hereby,"  and  for  general  relief.  On  motion  of  the  petitioner 
leave  was  given  to  him  to  file  the  petition,  which  was  done,  and  the  receiv- 
ers were  ordered  to  answer  the  same.  The  answer  was  filed  as  directed,  and 
on  motion  of  the  petitioner  a  jury  was  Impaneled  to  try  the  issues  raised  upon 
petition  and  answer.  These  Issues  grew  out  of  the  allegations  of  these 
pleadings.  The  petition,  after  stating  that  the  petitioner  was  in  the  employ- 
ment of  the  receivers  as  a  yard  hand,  and  that  his  duties  were  confined  to 
labor  upon  section  22,  alleges  that  he  was  ordered  by  the  foreman  of  his 
section  to  go  with  him  to  tlie  scene  of  a  train  wreck  upon  section  !il,  for  the 
purpose  of  assisting  in  removing  a  certain  wrecked  train  of  tlie  company 
from  the  track;  that  he  had  no  knowledge  of  this  kind  of  work,  but  that  he 
obeyed  orders,  and  went  to  the  wreck,  and  worked  under  the  direction  and 
control  of  Emmett  Ferrell,  sometimes  called  Hanna,  who  was  not  a  regular 
manager  of  such  work,  but  was  that  day  a  substitute  for  B.  C.  Hanna,  the 
regular  manager;  that  by  reason  of  the  inexperience  of  Emmett  Ferrell, 
sometimes  called  Hanna,  and  by  reason  of  the  negligence  and  carelessness  of 
the  oftieers  and  agents  of  the  receivers,  and  also. by  reason  of  defective  appli- 
ances used  In  and  about  the  wreck,  tlie  derrick  which  was  then  and  there 
used  was  negligently  and  carelessly  upset,  and  fell  over  and  upon  the  left 
foot  of  the  petitioner,  crushing  it,  and  necessitating  its  amputation.  The  an- 
swer says  that  Emmett  Ferrell  (called  Hanna  in  the  petition)  was  not  man- 
ager of  the  wreck  car,  but  acting  foreman  wrecker.  It  denies  that  he  was 
either  ignorant  or  inexperienced,  and  avers  that  he  was  thoroughly  competent 
for  the  work.  It  denies  that  there  was  any  carelessness  or  negligence  on 
the  part  of  any  of  their  agents  or  employes,  or  that  there  were  any  defective 
appliances,  or  that  defective  appliances  had  anything  to  do  with  the  accident, 
which  was  one  of  those  Inexplicable  and  unavoidable  accidents  that  are 
liable  to  occur  with  the  best  management;  and  that  the  danger,  if  any,  was 
as  apparent  to  petitioner  as  any  one  else.    A  jury  having  been  impaneled. 
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testimony  was  taken  before  the  judge  who  ordered  the  trial  and  a  verdict 
was  found  by  the  Jury  on  the  issues  joined  for  the  petitioner,  fixing  bla 
damages  at  $13,500.  The  respondents  entered  a  motion  to  set  aside  the  verdict 
on  the  grounds  that  It  was  contrary  to  the  law  of  the  case,  contrary  to  the 
eTldence  in  the  case,  imsustalned  by  the  evidence,  and  that  the  damages 
were  excessive.  The  court  below,  "being  of  the  opinion  that  the  negligence. 
If  any,  was  that  of  a  fellow  servant  with  petitioner,  and  that  the  damages 
awarded  are  excessive,"  set  aside  the  verdict,  and  dismissed  the  petition. 
The  case  comes  here  on  five  assignments  of  error.  The  first,  second,  and 
third  assign  as  error  the  setting  aside  of  the  verdict,  and  not  entering  a 
decree  tbereon  for  the  petitioner.  The  fourth  assigns  as  error  the  dismissal 
of  the  petition  on  the  ground  of  negligence  of  a  fellow  servant,  because  the 
persons  through  whose  negligence  the  accident  occiured  were  not  fellow  serv- 
auts  of  the  petitioner,  because  the  accident  was  caused  by  defective  appli- 
ances, and  because  the  person  whose  negligence  caused  the  accident  was 
known  to  be  unfit  and  improper.  The  fifth  assigns  as  error  the  holding  the 
iliuuages  excessive. 

Edmund  Waddill,  Jr.,  and  Edgar  Allen,  for  appellant. 
Robert  M.  Hnghes,  for  appellee. 

Before  QOFF  and  SIMONTON,  Circuit  Judges,  and  PAUL,  Dis- 
trict Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts).  The  appel- 
lant, Flippin,  could  have  proceeded  in  an  action  at  law  against  the 
receivers  without  leave  of  the  court.  26  Stat.  433,  Act  1888.  Of 
his  own  accord  he  intervened  in  a  suit  in  equity,  and  submitted  him- 
self to  the  jurisdiction  of  the  court.  By  doing  this  he  waived  his 
right  to  a  trial  by  jury,  for  it  is  a  fundamental  principle  that  the  right 
of  trial  by  jury,  considered  as  an  absolute  right,  does  not  extend 
to  cases  of  equity  jurisdiction.  If  it  be  conceded  or  clearly  shown 
that  a  case  belongs  to  this  class,  the  trial  of  questions  involved  in 
it  belongs  to  the  court  itself,  n6  matter  what  may  be  its  importance 
or  perplexity.  Barton  v.  Barbour,  104  U.  S.  133.  This  case  be- 
ing one  of  equitable  jurisdiction  only,  the  court  was  not  bound  to 
submit  any  issue  of  fact  to  a  jury,  and,  having  done  so,  was  at  lib- 
erty to  disregard  the  verdict  and  findings  of  the  jury,  either  by  set- 
ting them,  or  any  of  them,  aside,  or  by  letting  them  stand,  and  al- 
lowing them  more  or  less  weight  in  its  final  hearing  and  decree  ac- 
cording to  its  own  view  of  the  evidence  in  the  cause.  Improvement 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct.  177.  So,  when  the  court 
below,  in  accordance  with  the  prayer  of  the  petition,  ordered  an 
issue  out  of  chancery  to  try  the  issues,  the  verdict  was  only  ad- 
visory, and  not  conclusive  upon  the  court.  It  had  the  right  to  dis- 
regard it,  and  even  to  render  a  decree  contrary  to  it.  Watt  v. 
Starke,  101  U.  S.  247.  These  authorities  dispose  of  the  assignments 
of  error  which  look  to  the  result  of  the  verdict  of  the  jury.  It  was 
for  the  court  below  alone  to  determine  its  force  and  effect,  and  this 
court  cannot  deny  its  right  to  disregard  it. 

Having  set  aside  the  verdict,  the  circuit  court  proceeded  to  con- 
>id»  the  case,  and  dismissed  the  petition.  This  was  in  accordance 
with  rules  of  equity  procedure.  A  similar  course  was  sustained  by 
the  supreme  court  in  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct. 
298.  It  is  alleged  as  error  that  the  court  dismissed  the  petition  upon 
the  ground  that  the  negligence,  if  any,  causing  the  accident,  was  that 
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of  a  fellow  servant  of  the  petitioner.  The  assignments  of  error  pro- 
ceed opon  the  grounds  tliat  the  foreman  in  charge  of  the  wreck  was 
wholly  incompetent  for  the  performance  of  his  dnty;  that  the  ap- 
pliances used  were  defective,  a^d  that  superior  officers  of  the  re- 
ceiver were  present  directing,  in  whole  or  in  part,  the  operations; 
and  that  the  foreman  in  charge  of  the  wreck  was  entirely  IneflBcient ; 
and  that  in  no  event  was  he  the  fellow  servant  of  petitioner.  As 
this  is  an  appeal  in  equity,  we  must  examine  the  testimony,  which 
is  spread  out  in  full  on  the  record.  The  petitioner,  at  the  time  of  the 
accident,  was  24  years  of  age.  He  had  been  in  the  employment  of 
The  receivers  one  month  as  a  section  hand,  and  had  seen  service  be- 
fore on  railroads  for  two  months  and  a  half.  The  wreck  occurred 
about  two  miles  from  Crewe,  where  he  was  employed,  and  he  was 
ordered  by  his  section  master  to  go  with  other  hands  to  the  wreck 
to  assist  in  clearing  the  track.  The  gang  engaged  in  this  work  was 
made  up  of  hands  from  several  parts  of  the  road,  who  were  under 
the  direction  of  Enunett  Hanna  or  FerreU.  This  man  waa  the 
adopted  son  of  Capt.  B.  C.  Hanna,  who  was  wrecking  master,  and 
was  his  chief  assistant,  acting  for  him  in  his  absence.  On  this  day 
the  elder  Hanna  was  engaged  on  another  part  of  the  road.  The 
evidence  shows  that  Emmett  Ferrell  had  the  perfect  confidence  of  his 
chief;  that,  notwithstanding  his  youth  (he  was  either  22  or  28),  he 
had  had  large  experience;  and  he  enjoyed  among  the  railroad  people 
the  reputation  of  a  skillful  and  efficient  man  in  charge  of  wrecks. 
It  also  appears  from  the  evidence  that  on  the  day  of  the  accident  he 
was  in  full  charge,  and  although  there  were  present  Sowers,  the 
track  supervisor.  Wells,  the  road  foreman  of  engines,  Sanderson,  as- 
sistant superintendent  of  the  motive  power,  and  perhaps  other  offi- 
cials, none  of  them  assumed  charge  of  the  wreck,  as  it  was  not  in  the 
line  of  their  duties,  but  left  everything  to , Ferrell.  Nor  does  the 
preponderance  of  the  evidence  lead  to  the  conclusion  that  the  appli- 
ances used  were  defective.  It  is  true  tliat  in  the  beginning  a  rope 
used  at  the  derrick  broke,  but  nothing  occurred  as  the  result  of  it, 
and,  the  rope  having  been  mended,  or  another  substituted,  no  further 
break  occurred.  The  accident  probably  occurred  because,  the  cars 
not  having  been  fastened  to  the  track,  there  was  too  much  weight 
upon  the  derrick,  and  a  lateral  strain.  These  caused  it  to  upset, 
and  so  the  petitioner  was  hurt.  If  there  was  negligence  in  this,  it 
was  the  negligence  of  Emmett  Ferrell,  who  was  at  the  time  directing 
the  operations,  and  himself  assisting  in  arranging  the  blocks  to  the 
wheels  of  a  car.  These  blocks  were  not  regularly  prepared,  but 
were  made  of  fence  rails,  parts  of  cross-ties,'  and  wood  picked  up  on 
the  track.  Evidence  was  offered  showing  that  on  one  system  of  rail- 
ways wrecking  cars  always  carried  blocks  prepared  for  and  suitable 
to  this  purpose.  But  there  is  no  evidence  of  a  custom  or  usage  of 
this  character;  nor  is  there  evidence  that  ordinary  blocks,  obtained 
us  those  were  on  this  occasion,  do  not  serve  their  purpose.  It  must 
be  remembered  that  there  is  no  presumption  of  negligence  in  this 
case  against  the  defendant,  the  action  being  by  an  employ^  against  an 
employer.  The  burden  is  on  the  petitioner.  Bailroad  Co.  v.  Bar- 
rett, 166  U.  S.  617, 17  Sup,  Ct.  707.     So  the  case  really  turns  upon  the 


Digitized  by 


Google 


FIJPPIN    V.  KIMBALL.  261 

point,  which  controlled  the  circuit  court,  if  the  accident  waa  the  re- 
sult of  negligence,  the  negligence  was  that  of  Emmett  Ferrell;  and 
the  question  is,  was  he  the  fellow  servant  of  the  petitioner?  He 
was  the  foreman  or  acting  foreman  of  a  wreck  car  at  the  wreck. 
His  position  is  thus  explained  by  Mr.  Sanderson,  who  seems  to  be  an 
intelligent  witness:' 

"He  is  a  boss  or  acting  foreman  at  that  time  in  charge  of  a  gang  or  col- 
lection of  men  wlio  may  have  been  gathered  up  as  has  been  most  convenient; 
exactly  the  same  relative  position  as  a  section  foreman  or  car  foreman  would 
be  with  a  gang  working  under  him." 

In  determining  this  question  it  is  unnecessary  to  quote  the  multi- 
tude of  decisions  bearing  upon  it,  nften  contradictory,  and  frequently 
obscure.  The  general  rule  is  wet  stated  in  a  note  to  Eailroad  Co.  v. 
Smith,  8  C.  G.  A.  670  (s.  c.  69  Fed.  993),  quoting  for  its  support  many 
authorities: 

"It  makes  no  difference  in  the  application  of  the  rule  exempting  the  master 
from  liability  for  Injuries  to  his  servants  for  the  acts  of  the  co-servants  that 
the  one  receiving  the  injury  la  Inferior  In  grade  and  subject  to  the  orders  of 
tlie  one  by  whose  negligence  the  injury  Is  caused,  If  both  are  engaged  in  the 
same  general  business,  accomplishing  one  and  the  same  general  purpose." 

We  held  in  Thorn  v.  Pittard,  8  U.  S.  App.  597,  10  C.  C.  A.  362,  and 
62  Fed.  232,  that  section  men  and  laborers  on  repair  trains,  being  en- 
gaged in  the  common  purpose  of  keeping  the  railroad  in  order,  are 
fellow  servants.  In  Deavers  v.  Spencer,  25  U.  S.  App.  411,  17  C.  C. 
A.  215,  and  70  Fed.  480,  this  court  held  that  a  track  hand,  who  was  in- 
jured by  the  alleged  negligence  of  the  track  foreman  while  he  was 
woridng  on  a  railroad,  was  the  fellow  servant  of  the  foreman,  and 
could  not  recover  against  the  receivers  for  tlie  injuries  he  had  suffered. 
In  the  circuit  court  of  appeals  of  the  Fifth  circuit — ^McGrath  v.  Rail- 
way Co.,  23  U.  6.  App.  86,  9  C.  C.  A.  133,  and  60  Fed.  555— it  was  held 
thrft  "a  railroad  employ^,  who  was  one  of  a  gang  of  men  employed 
to  remove  a  wreck,  cannot  recover  from  the  company  for  injuries 
caused  by  the  negligence  of  the  wreck  master,  who  has  charge  of  the 
wrecking  car."  And  in  Railway  Co.  v.  Rogers,  13  U.  S.  App.  547, 
6  C.  C.  A.  403,  and  57  Fed.  378,  the  same  court  held  that  the  acting 
foreman  of  a  gang  of  laborers  engaged  in  repairing  a  bridge  was  the 
fellow  servant,  engaged  in  the  same  employment,  with  a  member  of 
the  gang  who  was  injured  by  the  falling  of  a  piece  of  timber  during 
the  repairs  of  the  bridge.  Besides  this,  the  petitioner  is  a  man  ma- 
tured. He  was  in  the  employment  of  the  receivers  as  a  section  hand 
to  work  on  the  track.  He  was  not  placed  in  a  position  of  undisclosed 
danger;  but  he  was  doing  work  whose  risks  were  obvious.  Neces- 
sarily he  assumed  those  risks  when  he  went  on  with  his  work,  and  the 
mere  happening  of  the  accident  cannot  impute  negligence  to  his 
employer.  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298.  The 
jad^ent  of  the  circuit  court  is  affirmed. 
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CHANDLER  et  al.  ▼.  POMBROY  et  al. 
(Circuit  Court,  D.  New  Jersey.    June  1,  1808.) 

1.  Trusts— Wnxs. 

By  the  terms  of  a  trill  certain  funds  were  deposited  In  trust,  the  proceeds 
to  be  paid  to  decedent's  daughters.  Other  funds  were  also  placed  In 
trust,  the  proceeds  to  go  to  decedent's  son,  and  on  his  death  the  principal 
to  go  to  the  said  daughters.  The  daughters  and  son  entered  Into  an 
agreement  by  which  the  proceeds  from  the  trust  funds  were  to  be  made 
a  "Joint  fund,"  and  divided  equally  among  the  beneficiaries.  Held  that, 
on  the  death  of  the  son,  the  trust  as  to  his  estate  terminated,  and  passed 
to  the  daughters,  and  they  were  not  liable,  under  the  agreement,  to  his 
estate  for  the  principal  of  such  fund,  nor  for  the  interest  received  thereon 
after  his  death. 

8.  Keferesce— Findings— Presumptions. 

Every  presumption  is  In  favor  of  the  correctness  of  a  master's  decision 
on  questions  of  fact. 

8.  Courts- Decrkk  of  Orphans'  Court. 

An  alleged  surcharge  in  the  amounts  received  through  the  distribution 
of  a  trust  fund  under  a  decision  of  an  orphans'  court  of  a  state  cannot  be 
recovered  in  the  United  States  circuit  court. 

4.  REFEitENCE— Report— ExcEiTioNS. 

On  exceptions  to  a  master's  report,  the  court  will  not  verify  each  Interest 
calculation. 

6.  Trusts- AccoDNTmo. 

On  the  termination  of  a  trust,  the  fund,  which  was  to  be  divided  among 
a  sou  and  two  daughters,  was  Intrusted  to  the  son  by  the  daughters,  who 
received  payments  from  him  from  time  to  time.  Held  that,  in  an  account- 
ing under  an  agreement  between  the  daughters  and  another  beneficiary 
under  another  trust,  to  make  the  moneys  from  their  trusts  a  joint  trust, 
to  be  equally  divided,  the  daughters  must  account  for  the  payments  se- 
cured from  the  son. 

8.   DOOUMBNTART  EVIDENCE. 

In  an  action  for  an  accounting,  bank  books  showing  drafts  drawn  to  t&e 
order  of  some  of  the  parties  are  inadmissible,  where  it  is  not  shown  that 
the  books  arc  original  entries,  or  that  the  entries  were  made  by  the  clerk 
producing  I  ho  liooks,  and  where  it  is  not  shown  that  the  drafts  were  paid. 

This  was  a  bill  for  an  accounting  by  Frank  R.  Chandler,  trnatee 
and  executor,  and  another  aptinst  Josephine  Pomeroy  and  another. 

C.  C.  Bonney  and  William  B.  Guild,  for  complainants. 
George  Baldwin  Newell  and  S.  H.  Grey,  for  defendants. 

KIRKPATRICK,  District  Judge.  In  June,  1880,  George  Pomeroy 
died,  having  made  his  last  will  and  testament,  in  which,  inter  alia, 
he  directed  his  executors  to  pay  to  the  New  York  Life  Insurance 
&  Trust  Company  securities  to  the  amount  of  |50,000  par  value,  to 
be  held  in  trust  for  the  benefit  of  his  wife,  and  at  her  death  to  divide 
the  said  securities  and  their  proceeds  equally  between  his  three 
younger  children,  Edward.  Julia,  and  Josephine.  In  February,  18S3, 
the  wife  of  George  Pomeroy  died,  and  the  securities  above  mentioned 
went  into  the  hands  of  Edward.  Julia  and  Josephine,  though  en- 
titled to  a  share  thereof,  received  no  part  of  the  same.  George  Pome- 
roy, in  his  will,  also  directed  his  executors  to  pay  to  the  New  York 
Life  Insurance  &  Trust  Company  securities  to  the  par  value  of  f30,- 
000,  to  be  by  them  received  and  held  in  trust  to  pay  the  interest  as 
the  same  accrued  to  his  son  George  P.  Pomeroy  during  his  life,  and 
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at  his  death  to  pay  and  divide  the  said  securities,  or  the  proceeds 
thereof,  to  his  three  younger  children,  Edward,  Julia,  and  Josephine, 
and  the  survivors  of  them.  The  issue  of  either  of  said  children  were 
to  take  a  parent's  share  whenever  the  principal  of  either  of  s^d 
above-named  funds  became  distributable  by  the  death  of  the  per- 
son entitled  to  the  interest  accruing  thereon.  The  said  will  also  pro- 
vided that  there  should  be  deposited  with  the  New  York  Life  Insur- 
ance &  Trust  Company,  from  the  first  proceeds  of  the  sale  of  real 
estate,  the  sum  of  flOO,000,  and  that  the  same  should  be  invested  for 
the  benefit  of  the  two  daughters,  Julia  and  Josephine,  150,000  for 
each,  and  that  the  said  fund  should  be  held  on  the  following  trusts: 
(1)  To  collect  and  pay  the  interest  on  f50,000  to  Julia  during  her 
life;  (2)  to  collect  and  pay  the  interest  on  150,000  to  Josephine  dur- 
ing her  life;  and  at  the  death  of  either  daughter  to  pay  the  |50,000 
constituting  the  trust  fund  to  her  issue,  failing  which  to  pay  said 
principal  sum  to  Edward  and  the  other  daughter,  and  the  survivor 
of  them,  with,  however,  the  right  of  representation  to  their  children. 
After  making  the  foregoing  provisions,  the  will  directs  as  follows: 

"All  the  rest  and  residue  of  my  property  and  estate,  real,  personal,  and 
mixed,  I  grive,  bequeath,  and  devise  to  my  three  younger  children.  EJdward, 
Julia,  and  Josephine,  their  heirs  and  assies,  forever,  to  be  divided  between 
the  said  Edward,  Julia,  and  Josephine,  share  and  shares  alilie." 

Edward  was  named  as  one  of  the  executors  of  the  will.  He  made 
no  accounting  of  the  funds  of  the  estate,  and  it  was  charged  by  the 
sisters,  Julia  and  Josephine,  that  he  was  speculating  with  them,  and 
they  therefore  brought  a  suit  against  him  both  in  his.  individual  ca- 
pacity and  as  such  executor.  In  March,  1887,  Edward,  while  this 
suit  was  pending,  died,  and  by  his  last  will  and  testament  gave  and 
devised  the  whole  of  his  estate,  subject  to  a  few  specific  legacies, 
amounting  to  about  f  6.500,  to  his  brother  George  P.Pomeroy.  In  May 
of  the  same  year  (1887)  Julia  and  Josephine  and  George  P.  (who 
then  represented  Edward's  interest  in  the  estate  of  his  father.  George 
Pomeroy)  entered  into  an  agreement  for  an  adjustment  and  settle- 
ment of  all  the  differences,  and  to  terminate  all  suits  then  pending  be- 
tween Julia  and  Josephine  and  Edward,  deceased.  Under  the  terms 
of  this  agreement  certain  securities,  etc.,  were  surrendered  by  Julia 
and  Josephine  and  George  P.,  representing  Edward's  estate,  to  Frank 
R  Chandler,  one  of  the  complainants  herein,  by  whom  a  distribution 
was  made,  whereby  each  of  the  parties  to  the  agreement  received  a 
large  amount  of  securities  and  cash.  An  aoeounting  was  rendered  by 
Chandler,  acting  as  the  agent  of  all  the  parties,  and  was  by  him  des- 
ignated as  the  "Grand  Statement,"  containing  a  detailed  description 
*  of  the  collection  and  distribution  of  the  estates  of  Edward  and  George 
Pomeroy,  excepting  therefrom  the  real  estate  and  the  trust  funds  in 
the  New  York  Life  Insurance  &  Trust  Company,  set  apart  for  the 
benefit  of  Julia  and  Josephine  and  George  P.  Pomeroy.  Three 
months  after  this  distribution  George  P.  Pomeroy  died,  leaving  a 
win,  in  which  Chandler,  one  of  the  complainants  herein,  became  a  con- 
tingent beneficiary.  Differences  arose  between  Julia  and  Josephine 
Pomeroy  and  Chandler  in  relation  to  the  agreement,  and  this  bill 
was  filed  for  an  accounting  under  it.    Upon  a  final  hearing  at  cir- 
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cuit  the  bill  was  dismissed  for  want  of  equity,  but  upon  appeal  to 
the  supreme  court  this  decree  was  reversed  and  the  agreement  held 
to  be  valid.  In  the  opinion  filed  by  Mr.  Justice  Brown  (12  Sup.  Ct 
410),  the  supreme  court  say: 

■  "We  do  not  find  It  necessary  wpon  this  appeal  to  pot  a  construction  npon 
this  agreement.  •  •  *  These  questions  will  arise  more  properly  upon  set- 
tlement and  enforcement  of  the  decree.  It  Is  sufficient  for  the  purposes  of  this 
case  to  hold,  as  we  do,  that  the  settlement  was  a  valid  one,  and  that  the 
defendants  should  be  required  to  account  under  the  written  agreement  so  to 
be  construed." 

The  mandate  of  the  supreme  court  was  handed  down  to  the  cir- 
cuit court,  and  in  January,  1894,  the  parties  were  heard,  and  a  de- 
cree entered  construing  the  agreement  and  directing  an  account  an< 
dcr  it  to  be  taken  before  the  master  in  accordance  with  the  con- 
struction so  put  upon  it  by  the  court.  The  master  has  taken  the 
testimony,  heard  the  parties,  and  made  his  report,  to  which  both 
parties  have  filed  exceptions. 

In  so  far  as  the  report  conforms  to  the  decree  and  order  of  ref- 
erence, it  must  be  confirmed;  and  the  court  proposes  at  this  time 
to  consider  only  such  matters  as  were  reserved  by  the  court  at  the 
time  of  making  such  decree  and  order  of  reference,  and  in  so  doing 
to  be  guided  by  the  general  principles  of  construction  laid  down 
therein,  and  give  to  5ie  agreement  that  interpretation  heretofore 
placed  upon  it  by  the  court.  A  careful  reading  of  the  agreement 
sued  upon  will  show  that  the  parties  thereto  had  in  mind  three  sej)- 
arate  and  distinct  matters,  which  seemed  to  them  to  require  sep- 
arate and  distinct  and  different  methods  of  treatment. '  First,  there 
was  the  estate  of  George  Pomeroy;  second,  the  estate  of  Edward 
Pomeroy;  and,  third,  the  trust  funds  which  had  been  created  by 
the  will  of  George  Pomeroy.  It  will  appear  that  one  of  the  de- 
clared objects  of  the  agreement  was  to  settle  the  estates  of  George 
Pomeroy  and  Edward  Pomeroy  in  such  manner  that  the  surviving 
children  and  heirs  at  law  of  said  George  Pomeroy  might  be  equally 
charged  with,  and  equally  share  in,  the  estate  of  both  said  George 
and  Edward,  deceased.  It  was  recognized  by  the  parties  that  these 
estates  of  George  Pomeroy  and  Edward  Pomeroy  stood  upon  a  dif- 
ferent footing.  George  P.  Pomeroy,  being  the  sole  beneficiary  (ex- 
cept as  to  a  few  legacies)  under  the  will  of  his  brother  Edward,  had 
absolute  control  over  that  estate.  Therefore  it  was  provided  that 
Edward's  will  should  be  disregarded  in  so  far  as  it  conflicted  with 
the  terms  of  said  agreement,  while  the  will  of  George  I'omeroy 
should  be  disregarded  only  "in  so  far  as  the  same  might  be  done" 
by  the  parties  to  the  agreement.  The  agreement  was  made  to  re- 
late to  the  whole  of  Edward  Pomeroy's  estate,  but  only  to  the  "re- 
mainder" of  the  estate  of  George  Pomeroy.  By  this  exj)re.saion  of  "the 
remainder  of  the  estate  of  George  Pomeroy"  I  understand  the  parties 
to  have  meant  that  part  of  the  estate  of  George  Pomeroy  which  was 
included  in  the  eighth  item  of  his  will,  which  provides  for  the  dis- 
position of  the  "rest  and  residue"  of  his  estate.  At  the  time  the 
agreement  was  made  the  will  of  George  Pomeroy  had  been  partially 
executed.    Four  trust  funds  had,  as  directed  by  the  will,  been  set 
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apart  and  placed  in  the  bands  ot  trasteee  tor  specific  porposes,  and 
control  over  them  had  been  loBt  by  the  heirs  at  law,  the  parties  to 
the  agreement.  Three  of  these  trust  fnnds  were  then  in  the  hands 
of  the  trustees  named  in  the  will,  and  the  persons  who  would  be 
entitled  to  the  principal  thereof  unknown,  while  the  fourth  had 
passed  into  the  hands  of  Edward,  and  was  to  be  considered  a  part 
of  his  estate,  to  be  equally  distributed.  It  is  apparent  that  these 
were  facts  known  and  fully  recognized  by  the  parties,  not  only  from 
the  words  of  limitation  of  power  set  out  in  the  agreement,  but  also 
from  the  insertion  of  the  special  clause  in  the  contract  which  pro- 
vided the  manner  in  which  these  trust  funds  wliich  did  not  form  any 
part  of  "the  remainder  of  the  estate  of  George  Pomeroy"  should  be 
dealt  with.  The  estate  of  George  Pomeroy  consisted  of  the  trust 
funds  which  he  had  carved  out  of  it,  and  set  apart  for  specific  pur- 
poses, in  a  manner  which  gave  his  children  no  power  over  its  dis- 
position, and  the  "rest  and  residue"  which  by  the  eighth  clause  of 
his  will  he  gave  to  his  three  younger  children  absolutely,  with  full 
anthority  to  do  with  as  they  liked,  and  which,  in  the  agreement,  was 
called  the  "remainder."  "In  so  far  as  they  were  able,"  the  heirs  at 
law  of  George  Pomeroy  set  aside  the  provisions  of  his  will,  and  dis- 
tributed among  themselves,  in  the  way  specifically  set  out  in  the 
agreement,  first,  the  "remainder,"  and  tiien  the  trust  funds,  the  two 
constituting  the  whole  estate. 

As  has  been  said,  George  P.  Pomeroy  was  entitled,  during  his  life, 
to  the  interest  or  income  arising  from  the  trust  fund  of  J30,000 
in  securities  held  by  his  trustee,  the  New  York  Life  Insurance  & 
Trust  Company;  and  in  like  manner  Julia  and  Josephine  were  each 
entitled  to  receive  the  income  from  their  f50.000  trust  fund  held  by 
the  same  trustee.  Over  the  principal  of  said  fnnds  none  of  the  par- 
ties had  any  right  of  disposition,  because  it  had  been  made  by  the 
will  of  George  Pomeroy,  and  would  be  carried  out  by  the  trustee  ap- 
pointed thereunder;  but  the  income  was  their  own,  to  do  with  as 
they  pleased.  Desirous  of  making  equal  distribution  of  the  estate 
of  (leorge  Pomeroy,  so  far  as  they  were  able,  and  recognizing  their 
inability  to  dispose  of  the  principal  of  the  trust  funds,  this  clause 
was  incorporated  in  the  agreement  in  relation  thereto: 

"It  Is  farther  coTenanted  and  agreed  that  In  the  division  of  the  said  estate 
the  proceeds  or  revenae  to  be  derived  from  the  trust  fund  for  the  Ijen^t  ot 
Cteorge  P.  Pomeroy,  JuUa  Pomeroy  Morrison,  and  Josephine  Pomeroy,  cre- 
ated by  the  will  of  George  Pomeroy,  deceased,  shall  be  treated  as  a  joint  fund, 
tnd  divided  equally  between  the  said  last  three  parties;  and,  80  far  as  lies 
In  oar  power,  we,  the  parties  hereto,  covenant  and  agree  that  the  said  trust 
fnnd  shall  be  considered  and  be  the  joint  fund  of  the  said  last  three  parties." 

By  the  will  of  George  Pomeroy  the  principal  of  the  fund  had  been 
disposed  of.  Neither  of  the  contracting  parties  had  any  power  or 
control  over  it,  and  therefore  they  did  not  undertake  to  exercise  it. 
They  did  not,  because  they  could  not,  agree  to  whom,  upon  the  death 
of  «ther  life  beneficiary,  the  principal  should  go;  but  they  did  ex- 
pressly agree  that  as  to  the  proceeds  or  revenue  wlxich  had  been  or 
might  be  derived  therefrom  they  would  share  equally.  In  the  agree- 
ment the  parties  recognized  the  limitation  of  their  authority,  and  did 
not  seek  to  exceed  it.    Upon  the  death  of  George  P.  Pomeroy,  his 


Digitized  by 


Google 


266  87  FEDERAL  RBPORTBR. 

interest  in  the  trust  fund  set  apart  for  his  benefit  ceased,  and,  by 
the  terms  of  the  will  of  Grewge  Pomeroy,  Julia  and  Josephine  re- 
«'eived  from  the  trustee  the  principal  of  said  trust  fund;  but  thej 
do  not,  on  this  account,  occupy  any  different  status,  so  far  as  re- 
lates to  the  agreement,  than  if  it  had  been  paid  to  strangers.  Julia 
and  Josephine  had  made  an  agreement  with  George  P.  Pomeroy  by 
which  they  had  stipulated  that  they  would  make  a  "joint  fund,"  by 
contributing  the  proceeds  and  revenue  which  they  derived  from  their 
several  trust  funds,  and  divide  with  him  equally.  Upon  the  death  of 
George  P.  Pomeroy,  this  "joint  fund,"  to  which  each  was  to  con- 
tribute, and  which  was  to  be  divided  equally,  ceased  to  exist  There 
was  no  longer  a  trust  fund,  the  proceeds  or  revenue  of  which  George 
P.  Pomeroy  or  his  heirs  could  contribute  to  the  "joint  fund"  which 
was  to  be  divided.  That  trust  fund  had  been  distributed  accord- 
ing to  the  terms  of  the  will  of  George  Pomeroy,  and  it  is  immaterial 
where  it  went.  It  followed  the  terms  of  the  will  of  George  Pomeroy. 
That  trust  was  ended.  There  was  no  longer  any  trust  fund,  or  trus- 
tee, or  cestui  que  trust.  If  the  principal  of  this  fund  had  gone  to 
strangers,  it  could  not  for  a  moment  be  contended  that  Julia  and 
Josephine  could  be  called  upon  to  account  for  the  interest  which 
others  received  on  the  same,  nor  to  share  with  the  heirs  of  CkK>rge 
P.  Pomeroy  the  interest  on  the  trust  funds  set  apart  for  their  benettt; 
and  I  fail  to  see  that  the  fact  that  they  were  themselves  the  residu- 
aries  of  the  fund  under  the  will  of  George  Pomeroy  casts  any  addi- 
tional obligation  upon  them  under  the  agreement 

It  follows,  from  what  has  been  said,  that  the  complainants'  first, 
second,  and  third  exceptions,  relating  to  the  principal  of  the  trust 
fund  which  had  been  set  apart  for  the  benefit  of  George  P.  Pomeroy, 
must  be  overruled,  and  the  exception  of  the  defendants  (being  the 
fourth)  relating  to  the  charge  against  them  of  interest  received  on 
the  said  trust  funds  after  the  death  of  George  P.  Pomeroy  sustained. 

The  fourth  exception  of  the  complainants  relates  to  specific  sums 
with  which  complainants  allege  each  of  said  defendants  Julia  and 
Josephine  should  be  charged.  The  master  has  heard  the  testimony 
relating  to  these  charges,  and  has  decided  that  they  should  not  be 
allowed  against  defendants.  The  items  were  before  him,  and  on  the 
evidence  he  has  made  his  decision.  "Every  presumption  is  in  favor 
of  the  correctness  of  the  master's  decision."  Fost.  Fed.  Prac.  p. 
563.  The  court  finds  nothing  in  the  testimony  to  justify  a  reversal 
of  the  master's  finding. 

The  fifth  exception  of  the  complainants  is  also  disallowed.  It  ap- 
pears that  the  estate  of  Edward  Pomeroy  was  duly  settled  by  the 
orphans'  court  of  the  county  of  Morris,  in  the  state  of  New  Jersey. 
So  far  as  Edward's  estate  is  concerned,  the  terms  of  the  agreement 
have  been  carried  out.  The  amount  distributable  was  ascertained, 
and  one-third  part  thereof  paid  to  Julia,  Josephine,  and  the  repre- 
sentative of  George  P.  Pomeroy.  If  they,  or  either  of  them,  re- 
ceived more  than  they  were  entitled  to,  through  error  or  otherwise, 
the  "surcharge"  cannot  be  recovered  in  this  court  upon  this  account- 
ing. The  orphans'  court  of  the  county  of  Morris  would  seem  to  be 
the  proper  tribunal  to  which  resort  should  be  had. 
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In  regard  to  the  subject-matter  of  the  sixth  of  complainants'  ex- 
ceptions, viz.  the  trust  fund  set  apart  for  the  benefit  of  the  mother, 
the  master's  report  is  silent.  The  master  has  not  charged  either  the 
principal  or  interest  on  the  same  to  the  defendants.  On  the  hear- 
ing the  defendants  denied  having  received  the' principal  or  interest. 
They  alleged,  and  the  master,  in  the  absence  of  evidence  to  the  con- 
trary, found,  that  the  principal  of  this  fund  had  been  taken  over  by 
Edward.  Under  those  circumstances,  it,  in  the  absence  of  an  ac- 
counting between  Edward's  representatives  and  the  defendants,  no 
doubt  formed  a  part  of  his  estate,  which  was  divided  equally  be- 
tween the  parties. 

The  seventh  exception  of  the  complainants  is  so  vague  and  uncer- 
tain that  it  is  impossible  for  the  court  to  determine  the  same.  It  is 
not  framed  in  accordance  with  the  rules  of  the  court,  requiring  the 
exception  to  be  specific,  and  the  exceptant  to  specify  why  it  is  made, 
and  the  grounds  upon  which  it  rests.  I  notice  from  complainants' 
brief  that  some  of  the  items  intended  to  be  included  in  the  excep- 
tion relate  to  erroneous  calculations  of  interest.  It  can  hardly  be 
expected  that  the  court  should,  on  exceptions  to  a  master's  report, 
verify  each  and  every  interest  calculation.  Should  it  be  necessary 
to  refer  back  this  report  to  the  master  for  any  purpose,  his  attention 
may  be  called  to  the  calculations  of  interest  alleged  to  be  erroneous, 
and  he  be  directed  to  rectify  any  mistakes. 

The  first  and  second  exceptions  of  the  defendants  will  be  disal- 
lowed. It  appears  that  they  had  intrusted  the  whole,  or  a  large  part, 
of  their  distributive  share  of  the  estate  of  their  father,  George  Pome- 
roy,  to  the  care  of  their  brother  Edward,  and  that  he  retained  the 
whole  of  the  principal  and  part  of  the  interest.  Whatever  sums  he  paid 
to  his  sisters  were  on  account  of  the  amounts  which  he  had  received 
from  their  share  of  the  estate  of  George  Pomeroy.  If  Julia  and  Jose- 
phine had  retained  the  securities  which  they  received  from  the  es- 
tate of  George  Pomeroy,  and  received  the  interest  thereon,  they  must, 
under  the  agreement,  have  accounted  for  both.  They  are  in  no  dif- 
ferent position  because  they  intrusted  the  fund  to  Edward.  What- 
ever Edward  actually  paid  them  should  be  accounted  for,  and  inas- 
much as  there  is  no  denial  of  the  actual  receipt  of  the  money,  even 
though  the  receipts  ran  to  Edward  individually,  they  were  properly 
charged  against  them  in  the  account  by  the  master.  The  payment 
made  the  sisters  by  Edward  represented,  in  part,  at  least,  the  income 
from  the  securities  of  the  estate  of  George  Pomeroy  which  they  had 
placed  in  his  hands,  and  they  should  be  charged  with  the  amounts 
received  from  Edward,  acting  as  their  agent,  as  if  they  had  retained 
the  securities  and  received  it  directly.  These  exceptions  will  be 
overruled. 

The  only  remaining  exception,  being  the  eighth  of  complainants', 
and  which  relates  to  the  partition  of  the  real  estate,  is  withdrawn, 
and  needs  no  consideration.  The  partition  has  been  effected  in  the 
courts  of  the  several  states  in  which  it  was  located. 

It  only  remains  to  notice  the  request  that  additional  charges  be 
made  against  the  defendants  for  money  said  to  have  been  received 
bj  them,  represented  by  certain  letters  of  credit  which  appear  by 
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the  books  of  King's  Sons,  of  New  York,  to  have  been  drawn  to  the 
order  of  Julia  and  Josephine,  and  payable  by  Messrs.  Hottinguer  & 
Co.  of  Paris.  The  books  of  the  New  York  bankers  were  produced  by 
a  clerk.  It  was  not  shown  that  they  were  books  of  original  entries, 
or  that  the  entries  were  made  by  the  clerk  who  produced  the  books. 
It  was  not  made  to  appear  whether  the  drafts  had  been  paid,  nor 
whether,  if  paid,  the  money  was  used  for  the  benefit  of  the  payees. 
The  books  of  King's  Sons  were  not  in  any  way  books  of  account  of 
transactions  between  them  and  the  parties  sought  to  be  charged  by 
the  entries.  Books  of  account  are  prima  facie  evidence  only  between 
the  parties,  and  to  a  limited  extent  The  general  rule  is  that  a  man 
cannot  put  in  evidence  his  own  written  memoranda,  and  the  excep- 
tions are  when  they  are  necessary  to  show  the  sale  and  price  of  per- 
sooal  property  in  the  usual  course  of  business,  and  for  work  and 
labor  done,  with  the  sums  due  for  the  same.  Oberg  v.  Breen,  50  N. 
J.  Law,  145,  12  Atl.  203.  If  it  be  true  that  the  drafts  were  issued 
as  shown  by  the  entries  on  the  books,  that  would  not  establish  the 
fact  that  the  moneys  were  received  or  paid  as  a  part  of  the  income 
of  the  estate  of  George  Pomeroy.  The  master  would  not  have  bein 
justified  in  presuming  that  more  money  was  paid  to  Julia  and  Jose- 
phine by  Edward  than  the  proofs  showed,  nor  will  the  court  pre- 
sume that  the  master  has  erred  in  his  finding  of  fact  without  testi- 
mony which  would  clearly  justify  it  in  coming  to  that  conclusion. 
Let  a  decree  be  drawn  in  accordance  with  tiiese  views. 


THWEATT  v.  JONES  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  18,  1898.) 

No.  97a 

SPBOrFIO  PKRroRKANCB. 

Plaintiff  entered  Into  negotiations  to  purchase  land  In  his  own  name  for 
defendant  B.  from  defendant  J.,  and,  after  plaintiff  had  made  a  paymoit 
as  earnest  money,  B.  purchased  from  J.  direct,  ifoioring  plaintiff.  Held, 
that  plaintiff  could  not  maintain  a  bill  for  specific  performance  against 
defendants,  his  remedy  at  law  against  B.  being  adequate. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  Eiastem 
District  of  Arkansas. 

John  J.  Hornor  and  E.  C.  Homor,  for  appellant. 
P.  C.  Dooley  and  George  C.  Lewis,  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

THAYER,  Circuit  Judge.  This  was  a  bill  filed  by  J.  G.  Thweatt, 
the  appellant,  against  Anna  A.  Jones,  W.  B.  Williiuns,  and  A.  Boy- 
sen,  the  appellees,  for  the  specific  enforcement  of  a  contract  for  the 
sale  of  3,852.73  acres  of  land  situated  in  Lee  county,  in  the  slate  of 
Arkansas.  The  suit  was  commenced  in  the  circuit  court  for  Lee 
county.  Ark.,  from  whence  it  was  removed  to  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Arkansas,  where  the  original 
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bill  was  amended.  After  the  amendment,  the  defendants  interposed 
a  general  demurrer  to  the  complaint,  which  was  sustained,  and  a 
decree  was  thereupon  entered  dismissing  the  action. 

The  case  as  made  by  the  original  and  amended  bills  was  substan- 
tially as  follows: 

On  March  16,  1896,  and  for  some  time  previous  thereto,  Anna  A. 
Jones,  one  of  the  defendants,  was  the  owner  of  the  lands  in  contro- 
versy. W.  B.  Williams,  another  of  the  defendants,  was  her  brother, 
and  had  been  duly  authorized  by  a  power  of  attorney  to  sell  and  con- 
vey said  lands.  'Williams  had  placed  the  propertj'  in  the  immediate 
charge  of  J.  T.  Eobertson,  who  resided  at  Marianna,  Ark.,  and  had 
authorized  Eobertson  to  sell  the  property  subject  to  the  approval  of 
said  Williams.  On  March  16,  1896,  the  plaintiff,  Tliweatt,  at  the 
instance  and  request  of  the  defendant  Boysen,  applied  to  Robertson 
to  purchase  the  property,  whereupon  Robertson  telegraphed  Wil- 
liams as  follows: 

"W.  B.  Williams.  Chicago,  HI.:  Have  sold  Geoghegan  lands  at  three  dollars 
per  acre,  third  cash,  balance  In  one  and  two  years  seven  per  cent.,  two  hun- 
dred dollars  forfeit  up.     Shall  I  close  deal?   Wire  at  once. 

"J.  T.  Robertson." 

In  ansrwer  to  this  telegram,  Williams  replied  by  telegraph  as  fol- 
lows, under  date  of  March  17,  1896: 
"J.  T.  Robertson:   Sell  tract  land  net  to  me  three  dollars  per  acre. 

"W.  B.  Williams." 

On  receipt  of  the  latter  telegram,  the  plaintiff  drew  the  following 
check,  and  delivered  it  to  Bo^rtson: 

"German  National  Bank  of  Little  Rock,  Ark.:  Pay  to  the  order  of  J.  T. 
Robertson,  agent,  two  hundred  dollars,  f200.00,  earnest  money  on  3352.73 
acres  in  3  N.  1  W.  Lee  County.  J.  6.  Thweatt" 

This  check  was  subsequently  returned  to  Thweatt  by  the  bank  on 
which  it  was  drawn,  and,  when  it  was  returned,  it  bore  the  following 
indorsements: 

"Pay  to  the  order  of  W.  B.  WllliamB.   J.  T.  Robertson,  Agent." 

'Tor  deposit.   W.  B.  Williams." 

"For  collection  and  remittance,  on  account  of  Bank  of  Montreal,  Chicago. 
Wm.  Munro,  Manager." 

Plaintiff  also  advanced  to  Robertson  the  sum  of  f70.63  to  pay 
<»rtain  taxes  that  had  been  assessed  against  the  property  In  con- 
troversy, which  sum  was  retained  by  Robertson,  and  has  never  been 
refunded.  Anna  A.  Jones,  the  defendant,  subsequently  executed  a 
deed  for  the  lands  in  favor  of  the  plaintiff,  and  delivered  it  to  Wil- 
liams; but  this  deed  was  afterwards  recalled  and  destroyed,  and 
was  not  delivered  to  the  plaintiff.  Eventually,  Anna  A.  Jones  sold 
and  conveyed  the  lands  to  her  co-defendant  A.-  Boysen  and  to  his 
wife,  Selma  Boysen,  who  had  full  knowledge  of  the  negotiations  that 
had  previously  taken  place  between  the  plaintiff  and  said  Anna  A. 
Jones. 

In  addition  to  the  allegations  which  we  have  stated  in  substance, 
the  amended  bill  also  contained  the  following  averment: 

'That  In  March,  189f5,  the  said  defendant  A.  Boysen  haTing  proposed  to  the 
plaintiff  to  purchase  said  land  for  the  sum  of  $4.00  per  acre,  said  plaintiff 
commenced  an  Investigation  for  the  purpose  cf  ascertaining  at  what  price 
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he  (the  said  plaintiff)  conid  buy  said  lands.  Intending  to  buy  the  aame  If  thej- 
could  be  obtained  at  a  price  suHIclently  below  $4.00  per  acre  to  pay  to  plaintiff 
a  reasonable  protit  on  bis  investment:  that,  having  ascertained  who  conrroUed 
the  lands  and  was  authorized  to  offer  the  same,  he  proceeded  to  negotiate 
for  the  purchase  thereof;  that,  before  he  had  concluded  the  contract,  the 
defendant  Boysen,  being  anxious  to  obtain  the  land,  and  fearing  that  some  one 
else  might  become  the  purchaser,  approached  the  plaintiff  again  to  know 
whether  he  was  In  a  positiou  to  close  up  the  trade  with  him,  and  told  plaintiff 
that  he  feared  the  Union  Land  Company  would  obtain  a  contract  from  J.  T. 
Robertson,  of  Marlanna,  Arkansas,  who  he  learned  was  the  agent  for  the  sale 
of  said  lands,  and  offered  to  give  to  the  plaintiff  twenty  cents  additional  to 
the  four  dollars  theretofore  agreed  to  be  given  him,  if  he  (the  plaintiff)  would 
take  the  train  that  night,  and  go  directly  to  Marlanna,  and  close  the  same  with 
the  said  Kobertson;  that  thereupon  the  plaintiff  did  take  the  train,  and  went 
at  once  to  Marlanna,  Arkansas,  for  the  purpose  of  buying  the  lands  through 
the  said  Robertson;  and  that  the  said  Robertson  wired  without  delay  to  the 
said  Williams  as  follows:  [Here  follows  the  telegram  first  above  quoted  of 
date  March  16,  1896.]" 

This  allegation  of  the  amended  bill,  taken  in  connection  with  oth^ 
averments,  must  be  construed  to  mean  that  the  plaintiff  waa  re- 
quested to  buy  the  land  for  Boysen's  benefit;  that  he  accepted  such 
employment,  and  entered  into  the  alleged  negotiations  with  the  de- 
fendant Williams  for  the  purchase  of  the  property,  upon  the  under- 
standing between  himself  and  Boysen  that  he  should  receive  for 
his  services  in  buying  the  property  from  Anna  A.  Jones  the  differ- 
ence between  the  price  at  which  he  should  purchase  the  land  and 
J4.20  per  acre.  This  arrangement  between  the  plaintiff  and  Boysen 
was  entered  into,  evidently,  as  a  means  of  fixing  the  compensation 
for  a  service  which  the  plaintiff  had  agreed  to  render  for  and  in  be- 
half of  Boysen,  who  was  the  real  purchaser  of  the  land  in  controversy. 
The  bill  contains  no  allegation  that  the  plaintiff  ever  advised  Boysen 
of  his  intention  to  buy  the  land  and  hold  it  for  himself  as  an  invest- 
ment; and,  in  the  absence  of  such  an  averment.  It  must  be  presumed 
that  the  plaintiff  acted  in  good  faith  towards  his  principal,  as  it  was 
his  duty  to  do;  that  he  entered  into  the  negotiations  through  Robert- 
son with  Williams,  at  Boy  sen's  instance  and  request  and  as  his 
agent;  and  that  whatever  right,  title,  or  interest  he  may  have  subse- 
quently acquired  in  the  land  by  virtue  of  his  alleged  contract  with 
Anna  A.  Jones,  the  owner  of  the  property,  he  held  solely  for  the  bene- 
fit of  his  principal. 

Viewing  the  case  in  this  light,  the  sole  question  for  consideration 
is  whether  the  case  is  one  which  entitles  the  plaintiff  to  equitable  re- 
lief; and  that  question,  we  think,  should  be  decided  in  the  negative. 
It  is  clear  that  the  title  to  the  property  in  controversy,  which  is  now 
vested  in  Boysen  and  wife,  ought  not  to  be  disturbed,  because  the 
plaintiff  undertook  to  acquire  the  land  for  their  benefit,  and  con- 
fessedly acted  as  their  agent  throughout  the  transactions  which 
culminated,  as  he  now  claims,  in  the  execution  of  a  binding  contract 
for  the  purchase  of  the  property.  Under  these  circumstances,  the 
plaintiff  is  not  entitled  to  a  decree  setting  aside  the  conveyance 
to  the  Boy6<'n8,  and  compelling  a  conveyance  of  the  property  to  him- 
self, even  if  it  be  true  that  they  did  in  effect  revoke  his  authority  to 
act  in  their  behalf  by  dealing  directly  with  the  owner  of  the  property, 
and  making  the  purchase  for  themselves.     If  the  plaintiff  was  dis- 
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charged  by  his  principal  without  good  canee,  or  if  he  accomplished 
the  object  for  which  he  was  employed,  then  in  either  event  it  is  clear 
that  he  has  an  adequate  remedy  at  law  to  recover  the  compensation 
which  was  promised  him  for  his  services,  and  there  would  seem  to 
be  no  adequate  ground  for  seeking  equitable  relief. 

It  results  from  these  views  that  the  general  demurrer  to  the  com- 
plaint was  properly  sustained,  because  the  wrong  complained  of 
therein  appears  to  have  been  committed  by  the  defendant  Boysen, 
and  can  be  fully  redressed  by  an  action  at  law.  It  is  not  even  al- 
leged in  the  bill  that  the  defendant  Boysen  is  insolvent,  and  that  it 
is  necessary  for  that  reason  to  set  aside  the  conveyance  to  Boysen, 
and  to  vest  the  title  to  the  property  in  the  plaintiff,  for  the  purpose 
of  securing  his  'claim  to  compensation  for  services  rendered  in  nego- 
tiating the  alleged  purchase. 

It  is  urged  with  much  force  by  the  appellees  that  the  demurrer  was 
properly  sustained  for  another  reason,  viz.  because  the  complaint 
does  not  show  that  any  note  or  memorandum  of  the  contract  of  sale 
was  made  and  signed  by  Anna  A.  Jones,  the  party  to  be  charged,  or 
by  her  duly-authorized  agent,  which  will  satirfy  the  requirements  of 
the  statute  of  frauds  as  adopted  in  the  state  of  Arkansas  (Mansf. 
Dig.  1884,  c  68,  §  3371),  and  because  the  complaint  fails  to  show  any 
such  part  performance  of  the  contract  of  sale  as  will  serve  to  take 
the  case  out  of  the  operation  of  the  aforesaid  statute.  While  this 
point  of  the  demurrer  has  received  some  attention,  we  shall  express 
no  opinion  thereon,  inasmuch  as  we  feel  constrained  to  hold  that  the 
demurrer  to  the  bill  was  properly  sustained,  for  the  reasons  above 
indicated.  The  appellees'  motion  to  dismiss  the  appeal  because  the 
transcript  was  not  filed  in  time  seems  to  be  without  merit,  and  is 
accordingly  overruled.  The  decree  of  the  circuit  court  is  therefore 
aflSrmed. 


FIBST  NAT.  BANK  OF  BDTTE  v.  WEIDENBECK  et  aL 

(Circuit  Oonrt,  D.  Minnesota.    May  27,  189&) 

1,  Corporations— Liability  of  Trusters— Statutes. 

Comp.  St.  Mont  c.  25,  {  460,  making  trustees  of  domestic  corporations 
liable  for  corporate  debts,  on  the  failure  of  the  corporation  to  make  and 
file  an  annual  report,  was  not  repealed  by  Const.  Mont,  art  15,  I  11,  which 
provides  that  "no  company  or  corporation  formed  under  the  laws  of  any 
other  country,  state  or  territory,  shall  have  or  be  allowed  to  exercise  or 
enjoy  within  this  state,  any  greater  rights  or  privileges  than  those  pos- 
sessed or  enjoyed  by  corporations  of  the  same  or  similar  character  created 
under  the  laws  of  the  state." 

3.  AliTRRATIOiT  OF  InSTRUMBNTS— GUARANTY. 

Where,  without  the  knowledge  of  the  maker  of  a  note,  the  payee  secures 
a  third  party  to  guaranty  It  by  adding  his  signature  to  It,  such  guaranty 
Is  an  alteration  which  will  release  the  maker. 

S.  Same. 

Where  a  corporate  note,  which  had  been  altered  by  adding  the  signature 
of  another  without  the  knowledge  of  the  maker,  Is  again  altered  by  re- 
moving such  signature,  subsequent  to  the  fixing  of  the  liability  of  the  trus- 
tees of  the  company  for  Its  debts  by  a  failure  to  publish  its  annual  report, 
SDch  subsequent  alteration  relieves  the  trustees  from  liability. 
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Tonng  &  Lightner  and  Hinkle  &  Shelton,  for  plaintiff. 
Cobb  &  Wheelwiight,  for  defendants. 

LOCHREN,  District  Judge.  Defendants  demur  generally  to  the 
petition  or  complaint  of  plaintiff,  which  seeks  to  hold  the  defendants, 
trustees  of  the  Twin  City  Butte  Mining  Company,  a  Montana  cor- 
poration, during  the  year  1893,  and  ever  since,  upon  an  indebted- 
ness of  said  corporation  to  the  plaintiff,  alleged  to  have  arisen  upon 
a  loan  of  $4,000  made  by  plaintiff  to  said  corporation  on  or  about 
February  15,  1893,  and  for  which  said  corporation  gave  its  note, 
signed  also  by  another,  to  plaintiff,  on  January  27,  1894,  bearing  in- 
terest at  the  rate  of  1  per  cent,  per  month,  on  which  there  is  alleged 
to  be  owing,  August  18,  1894,  the  sum  of  f3,221.98,  still  unpaid. 
The  personal  liability  of  the  defendants  for  said  indebtedness  is 
claimed  under  a  section  of  the  same  statute  of  Montana  under  which 
said  Twin  City  Butte  Mining  Company  was  incorporated,  which 
provides  that  every  corporation  organized  under  that  statute  shall 
annually,  within  20  days  from  the  1st  day  of  September,  make  a 
report  which  shall  state  the  amount  of  the  capital  of  such  corpora- 
tion, and  the  proportion  thereof  actually  paid  in,  and  the  amount  of 
existing  debts;  and  which  report  shall  be  signed  by  the  president 
and  a  majority  of  the  trustees  of  such  corporation,  and  be  verified  by 
the  oath  of  its  president  and  secretary,  and  be  filed  in  the  oQce  of 
the  clerk  of  the  county  where  the  business  of  said  corporation  is 
carried  on;  and  that,  if  any  company  shall  fail  to  make  or  file  such 
report  as  above  stated,  all  the  trustees  of  the  company  shall  be 
jointly  and  severally  liable  for  the  debts  of  the  company  then  exist- 
ing, and  for  all  that  shall  be  contracted  before  such  report  shall  be 
made.  Comp.  St.  c.  25,  §  460.  The  complaint  alleges  that  said 
Twin  City  Butte  Mining  Company  did  not  make  or  file  such  report 
within  20  days  from  the  1st  day  of  September,  1894,  nor  at  any  time 
thereafter,  prior  to  February  3,  1895. 

In  the  case  of  Fitzgerald  v.  Weidenbeck,  76  Fed.  695,  it  was,  open 
like  allegations,  held  that  these  defendants  are  jointly  and  severally 
liable  for  the  debts  of  the  corporation  existing  in  September,  1894, 
for  reasons  then  stated,  and  which  need  not  here  be  repeated.  But 
in  this  case  it  is  urged,  upon  the  authority  of  Criswell  v.  Railway 
Co.,  18  Mont.  167,  44  Pac.  525,  that  as  the  statute  of  Montana  above 
referred  to,  making  trustees  personally  liable  for  corporate  debts 
on  the  failure  of  the  corporation  to  make  and  file  the  required  re- 
port (Comp.  St.  div.  5,  o.  25,  §  460),  was  a  statute  of  the  teiritory 
of  Montana,  applicable  only  to  domestic  corporations,  it  was  re- 
pealed or  annulled  by  section  11  of  article  15  of  the  constitution  of 
the  state  of  Montana,  which  ordains: 

"And  no  compauy  or  corporation  formed  under  the  laws  of  any  other  cood- 
try,  slate  or  torritory,  shall  have  or  be  allowed  to  exercise  or  enjoy  within  this 
state,  any  greater  rights  or  privileges  than  those  possessed  or  enjoyed  by  cor- 
porations of  the  same  or  similar  character  created  under  the  laws  of  the 
state." 

Jn  the  case  just  cited  it  was  held  that  section  20  of  "An  act  to 
provide  for  the  formation  of  railroad  corporations  in  the  territory 
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Of  Montana,"  passed  May  7,  1873  (Laws  1873,  Ex.  Sess.  p.  93),  which 
extended  the  liability  of  railroad  corporations  formed  under  that 
act,  in  cases  of  personal  injury  to  servants  and  employ^,  beyond  the 
liability  at  common  law,  was  annulled  by  the  section  of  the  consti- 
tntion  above  quoted,  for  the  reason  that  such  increased  liability  was 
not  also  in  terms  extended  to  or  made  to  include  railroad  compa- 
nies of  other  states  or  countries  doing  business  in  Montana. 

The  reasoning  seems  faulty.  The  provision  of  the  constitution 
does  not  purport  to  control  or  limit  the  power  of  the  legislature  to 
grant  rights  and  privileges,  or  prescribe  regulations  or  liabilities, 
as  to  domestic  corporations.  No  regulation  respecting  domestic 
corporations  can  contravene  that  section  of  the  constitution  which 
relates  only  to  foreign  corporations,  making  the  rights  and  privi- 
leges of  domestic  coriwrations  the  maximum  measure  of  those  which 
foreign  corporations  can  have  or  be  permitted  to  exercise.  It  fol- 
lows that  any  enactment  or  rale  of  law.  under  which  a  foreign  cor- 
poration could  claim  greater  rights  "or  privileges  than  those  ac- 
corded to  domestic  corporations,  must  be  held  to  be  contrary  to  the 
constitution  and  nugatory.  The  decision  in  Griswell  v.  Railway  Co., 
as  to  the  validity  of  the  Montana  statute  under  consideration  in 
that  case,  is  not  sufficiently  persuasive  to  warrant  its  application  by 
analogy  to  other  statutes  of  that  state. 

The  promissory  note  made  and  delivered  by  the  mining  company 
to  plaintiff  is  set  forth  in  the  complaint,  as  follows: 
"iijOOO.  St.  Paul,  Minn.,  Jan.  27,  1894. 

"Thirty  days  after  date,  without  grace,  for  value  received,  we  promise  to 
I>ay  to  the  order  of  the  First  National  Bank  of  Butte.  Montana,  four  thousand 
doOaTS,  payable  at  the  First  National  Bank,  Butte  City,  Montana,  with  one  per 
cent  Interest  per  month  from  date  until  paid. 

"Twin  City  Butte  Mining  Co., 
"G.  J.  Helnrlchs,  President. 
"C.  L.  Caldwell,  Secy.  &  Treas. 
"Theo.  Schweitzer." 

This  is  the  joint  promissory  note  of  the  Twin  City  Butte  Mining 
Company  and  Theodore  Schweitzer,  and  its  acceptance  by  plaintiff 
satisfied  and  merged  in  it  the  previous  debt  of  the  mining  company 
to  the  plaintiff. 

The  complaint  further  alleges  that,  after  the  execution  and  delivery 
of  this  note,  the  plaintiff,  at  its  own  instance,  and  without  the  knowl- 
edge of  the  Twin  City  Butte  Mining  Company,  procured  one  George 
H.  Tong  to  guaranty  said  note  by  writing  his  name  at  the  bottom 
of  said  note.  Whatever  might  be  the  purpose  and  understanding 
between  the  plaintiff  and  Tong  as  to  the  effect  of  the  signature  of 
said  note  by  Tong,  there  is  no  allegation  that  he  so  signed  it  by  any 
mistake  or  Inadvertence,  and  the  legal  effect  of  his  signature  at  the 
bottom  of  said  note  must  be  determined  by  the  terms  of  the  note  it- 
self, when  so  signed.  Tong  became  apparently  a  joint  maker  of 
the  note  vdth  the  Twin  City  Butte  Mining  Company  and  Theodore 
Schweitier,  and  this  constituted  such  a  material  alteration  of  the 
note  by  the  plaintiff,  who  was  the  holder,  or  by  plaintiff's  direct  proc- 
uration, as  discharged,  the  makers.  2  Daniel,  Neg.  Inst.  §S  1373, 
1387;  3  Rand.  Com.  Paper,  §§  1742, 1744,  and  cases  cited.  As  to  the 
87  p.— 18 


Digitized  by 


Google 


274  87  FEDERAL  REPORTBR. 

contract  of  tlie  original  makers  of  the  note,  Toug  was  merely  an 
intermeddler,  changing  by  his  signature  the  note  which  was  the 
written  evidence  of  the  contract  of  the  makers,  and  doing  this  at  the 
instance  of  the  payee  and  holder  of  the  note.  The  sanctity  of  writ- 
ten contracts  will  not  admit  of  such  material  changes,  willfully  made 
by  a  party  to  the  contract,  and  the  rule  should  be  held  strictly  in 
the  case  of  commercial  paper. 

The  case  of  Mersman  v.  Werges,  112  U.  S.  139,  5  Sup.  Ct  65,  is 
not,  when  carefully  examined,  opposed  to  this  rule,  although  it  con- 
tains some  dicta  so  broadly  stated  as  to  appear  to  trench  upon  it. 
In  that  case  the  maker  of  the  note  was  a  partner  of  one  Krueger, 
and,  to  raise  money  for  the  partnership  business,  made  the  note  pay- 
able in  terms  to  Ejrueger,  and  with  his  wife  executed  a  mortgage 
to  secure  the  note,  both  being  delivered  to  Krueger  to  negotiate, 
who,  before  negotiating  the  same,  without  authority,  signed  the  name 
of  the  maker's  wife  to  the  note,  and  indorsed  the  note  himself,  and 
negotiated  it  to  plaintiff  for  moneys  for  the  use  of  the  partnership 
firm.  Krueger  was  never  the  owner  of  the  note,  but  intrusted  with 
it  by  the  msJier  to  negotiate.  The  alteration  was  therefore  made  by 
the  maker's  agent,  and  before  the  note  was  actually  negotiated  and 
delivered;  and  the  plaintiff,  to  whom  Krueger  negotiated  it,  had  no 
participation  in  or  knowledge  of  the  change,  and  the  suit  was  in 
equity,  to  foreclose  the  mortgage.  The  decision  was  manifestly  cor- 
rect, upon  the  facts  of  the  case;  but  it  is  unsafe  to  hold  that  some 
unguarded  dicta  contained  in  the  opinion  have  overturned  the  whole- 
some rule  in  respect  to  the  willful  alteration  of  written  instruments 
by  parties  claiming  under  them.  See  Smith  t.  U.  S.,  2  Wall.  219, 
232. 

The  liability  of  defendants  as  trustees,  under  the  statute  referred 
to,  became  fixed  upon  the  failure  of  the  Twin  City  Butte  Mining 
Company  to  make  and  file  the  required  report  within  20  days  from 
the  1st  day  of  September,  1894.  If  at  that  time  the  alteration  of 
the  note  by  the  signature  of  George  EL  Tong  had  discharged  the 
makers,  the  defendants  incurred  no  liability  to'  plaintiff.  But,  if 
the  defendants  did  become  liable  to  pay  that  note  to  plaintiff,  their 
liability,  on  whatever  theory  it  might  rest,  was  secondary  to  that 
of  the  principal  debtor,  the  Twin  City  Butte  Mining  Company,  and, 
if  compelled  to  pay  the  debt,  they  would  be  entitled  to  be  subrogated 
to  all  rights  and  securities  in  respect  to  the  debt  held  by  the  plain- 
tiff; and  at  that  time  the  note  had  upon  its  face  the  signature  of 
George  H.  Tong,  either  as  maker  or  guarantor.  As  one  or  the  other, 
he  was  liable  to  plaintiff  for  the  amount  of  the  note;  and  being  a 
voluntary  intermeddler.  without  the  request  or  knowledge  of  the 
original  makers,  he  would  not,  by  merely  paying  tlie  note,  have  any 
claim  for  reimbursement  apcainst  the  original  makers.  The  com- 
plaint, however,  alleges  that  on  or  about  January  15,  1895,  a  date 
after  the  liability  of  the  present  defendants  (if  any)  wajs  fixed,  and 
when  defendants,  if  to  be  called  on  to  pay  the  note,  were  interested 
in  the  preservation  of  its  integrity  as  it  then  was,  and  of  all  secnritiee 
for  its  payment  which  then  existed,  the  plajntiff  again  altered  and 
changed  the  note  by  removing  from  it  the  signature  of  said  George 


Digitized  by 


Google 


EVANS   V.   UANSUB  i  TEBBETT8    IMPLEMENT   CO.  276 

H.  Tong.  This,  again,  was  spoliation  (Hall's  Aim'x  v.  McHenry,  19 
Iowa,  522),  which  should  prevent  any  recovery  against  these  de- 
fendants. 

The  demnrrer  is  sustained,  with  leave  to  plaintiff,  if  so  advised,  to 
amend  on  or  before  the  rule  day  in  July,  1898. 


EVANS  V.  MAKSrR  &  TEBBETTS  IMPLEMENT  CO.  et  aL 

(Carenlt  Court  of  Appeals,  Plftt  Circuit.    Aprfl  26,  1B98.) 

No.  634. 

t  Fraud — Evidkmcs  of  Coiiplicitt. 

Where  one,  who  was  doing  a  large  business,  and  was  considered  solvent 
and  prosperous,  borrowed  money  at  a  time  wben  his  flnanrfai  affairs  were 
bopdessly  involved,  and  only  two  days  before  executing  a  trust  deed  of 
all  bis  property  (alleged  to  have  been  in  fraud  of  certain  creditors),  tbe  facts 
tbat  the  lender  was,  and  had  been  for  several  years,  the  borrower's  attor- 
ney: that  he  already  held  his  note,  long  overdue,  for  borrowed  money;  and 
that  he  drew  up  the  deed  of  trust,  under  which  he  was  one  of  the  preferred 
creditors  only  two  days  later,— are  not  conclusive  that  the  lender  knew  of 
the  borrower's  flnandal  condition  when  he  made  the  loan,  or  that  he  was  a 
party  to  the  fraud,  when  such  knowledge  and  complicity  are  denied  by  botl. 
borrower  and  lender. 

3.  Trust  Deko — Attdrset's  Fbbs. 

Where  a  conveyance  of  property  in  trust  to  pay  certain  debts  does  not 
provide  for  the  addition  of  attorney's  fees  to  such  debts,  such  fees  should 
not  be  allowed,  although  stipulated  In  the  notes  which  are  tbe  evidence  of 
certain  of  the  debts. 

Appeal  from  the  CSrcuit  Conrt  of  the  United  States  for  the  North- 
em  District  of  Texas. 

On  December  3,  1896,  one  W.  B.  Dupree  executed  a  deed  of  trust,  by  which 
be  ccnveyed,  for  the  benefit  of  his  creditors,  his  goods,  wares,  merchandise,  and 
other  personal  property  described  in  the  deed  of  trust.  The  deed  of  trust  di- 
vided the  creditors  Into  three  classes,  A,  B,  and  C;  the  total  amount  of  claims 
Intended  to  be  secured  being  f211,611.08.  William  W.  Evans,  the  intervener 
herein,  was  included  in  class  A;  and  provision  was  thus  made  for  payment  to 
blm  of  a  debt  of  $3,518,  represented  by  notes.  The  deed  of  trust  provided  that 
the  trustee  should  sell  the  property  conveyed,  and  tliat  If  the  proceeds  of  the 
sale  should  be  Insufficient  to  pay  all  the  creditors,  a  certain  claim  of  the  Provi- 
dent National  Bank  of  Waco,  Tex.,  sliould  first  be  paid  by  preference,  and  the 
remainder  of  the  proceeds  of  sale  should  then  be  divided  pro  rata  among  the 
creditors  composing  class  A,  which,  as  already  stated.  Included  the  claim  of  the 
Intervener,  Evans.  On  December  5,  180C,  the  Mansur  &  Tebbetts  Implement 
Company  and  the  Washburn  &  Moen  Manufacturing  Company  filed  their  bill 
hi  the  dpcult  court  of  the  United  States  for  the  Northern  district  of  Texas,  at 
Waco,  against  Dupree  and  one  3.  C.  BlrkUead,  the  trustee,  and  the  Provident 
National  Bank;  setting  up,  among  otlier  things,  the  execution  of  said  deed  of 
trust,  and  the  provisions  thereof;  estimating  the  value  of  the  property  not  to  ex- 
<-eed  the  sum  of  $6.5.500,  and  alleging  that  the  time  within  which  such  property 
must  be  sold  by  Blrkhead  was  iusulficlent  to  permit  a  prudent  and  fruitful  ad- 
ministration of  the  trust  conferred  on  blm,  and,  on  account  of  the  character  of 
goods  conveyed  to  him  therein,  that  the  same  could  not  be  marketed  for  a  fair 
price,  for  cash,  within  the  next  ensuing  five  months;  charging  a  combination  be- 
tween Blrkhead  and  Dupree  In  the  making  of  said  deed  of  trust;  that  Blrkhead 
was  a  man  of  small  means,  and  that  by  the  terms  of  said  instrument  be  was 
not  required  to  give  bond  to  secure  tbe  beneficiaries  under  the  deed  of  trust 
for  a  faithful  administration  of  his  trust;  that  suits  by  creditors  had  been  Insti 
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tuted  agnlnst  Dupree,  and  ivrits  of  attachment  Issued  thereon,  and  that  the 
same  had  been  levied  and  attempted  to  be  levied  upon  the  goods  conveyed  by 
the  Instrument,  not  by  seizure  and  appropriation,  but  by  giving  notice  to  Blrk- 
head  and  his  employes  In  charge  and  custody  of  the  property;  that  writs  of 
garnishment  against  Dupree  were  sued  out  in  different  courts  of  McLennan 
county,  Tex.,  and  served  upon  Blrkhead  and  his  employes  In  charge  of  said 
assets  and  property;  and  alleging  that  controversies  have  arisen  and  will  arise 
between  the  attaching  creditors  and  garnishing  creditors  of  Dupree;  that  the 
assets  and  property  conveyed  in  said  deed  of  trust  were  not  sufficient  in  value 
to  pay  off  the  expense  of  administering  the  trust  and  the  debts  in  Exhibit  A 
of  said  Instrument,  and  also  pay  off  and  discharge  In  fun  the  debts  mentioned, 
Including  the  debts  of  the  complainants,  who  are  In  class  B.  and  will  not  pay 
the  complainants  and  other  creditors  In  class  B  more  than  50  per  cent  of  their 
claims.  The  bill  charges  combination  and  confederacy  between  Dupree  and  Blrk- 
head; that,  unless  restrained  by  injunction,  Dupree  and  Blrkhead  will,  acting  to- 
gether and  in  concert,  take  from  the  assets  and  property  conveyed  to  Blrkhead 
by  the  provisions  of  said  trust  deed  a  sufficient  sum  of  money  to  pay  off  and 
discharge  the  debt  due  by  Dupree  to  the  Provident  National  Bank,  and  will 
cancel  and  discharge  said  debt,  and  that  Blrkhead  will  turn  over  and  ddlver 
to  Dupree  the  collateral  securities  which  the  Provident  National  Bank  holds  to 
secure  the  payment  of  this  debt,  tinless  enjoined  from  so  doing.  The  bill  fur- 
ther prays  for  the  appointment  of  a  receiver  to  take  charge  of,  and  administer 
under  the  orders  of  the  court,  the  assets  and  property  of  every  kind  conveyed 
by  the  deed  of  trust,  as  well  as  the  collateral  securities  held  by  the  Provident 
National  Bank,  and  that  the  property  be  administered  and  the  proceeds  thereof 
be  distributed  under  the  orders  of  tlie  court,  and  the  receiver  be  required  to  cai- 
lect  the  collaterals,  and  that  the  same  he  applied,  by  proper  orders  of  the  cotrrt. 
towards  the  payment  of  the  debt  first  due  to  the  Provident  National  Bank,  and 
that  complainants'  claims  be  established  and  declared  a  lien  upon  the  funds  in 
the  hands  of  the  receiver,  according  to  the  priorities  that  may  be  estaUlsbed 
therein,  and  that  all  parties  entitled  to  participate  in  said  fund  l>e  required  to 
bitervene  therein  and  establish  their  rights  thereto,  and  that  the  Injmxitlon 
therein  prayed  for  might  be  perpetual. 

On  this  bin  of  complaint,  the  judge  of  the  United  States  circuit  coort  ap- 
pointed a  receiver  of  all  the  property  covered  by  the  deed  of  trust,  or  held  by 
the  Provident  National  Bank  as  security  for  Evans'  debt  to  It.  The  Injunction 
prayed  for  was  also  granted.  On  December  6,  1896,  the  receiver  qualified  and 
took  possession.  Thereafter,  W.  B.  Belknap  &  Co.  filed  their  bill  of  complaint 
asking  for  the  removal  of  Blrkhead  as  trustee,  and  for  a  receiver  of  all  the 
properties  which  by  a  chattel  mortgage  of  date  December  3,  1896,  Dupree  con- 
veyed to  Blrkhead  as  trustee;  also,  of  the  property  held  by  the  Provident 
National  Bank  as  collateral  security;  and  also  of  property  held  by  one  S.  W. 
filayden  and  one  J.  B.  Baker  as  collateral  security,— the  last  two  not  being  de- 
fendants in  the  original  bill.  The  court  thereupon  ordered  that  F.  F.  Fhik. 
who  had  previously  qualified  as  receiver  in  the  cause  in  which  the  Mansur  & 
Tcbbetts  Implement  Company  et  al.  are  plaintiffs,  be  also  appointed  receiver 
under  the  bill  filed  by  W.  B.  Belknap  &  Co.  Subsequently,  as  shown  by  three 
orders,  the  court  directed  that  all  persons  Interested  be  granted  leave  to  Inter- 
vene In  the  proceedings,  without  further  leave  of  court,  subject  to  exception; 
that  all  Interventions,  without  further  order,  be  referred  to  a  standing  master 
of  the  court  named  In  the  order;  and  that  the  master  report  on  the  law  and 
farts  of  all  interventions. 

The  intervener  herein,  W.  W.  Evans,  filed  his  petition  of  Intervention,  setting 
»ip  that  on  March  7,  1896,  the  defendant  W.  E.  Dupree  made  and  delivered 
to  him  his  promissory  note  for  the  sum  of  $1,000,  payable  at  Waco,  Tex.,  60 
days  after  date,  bearing  Interest  at  the  rate  of  10  per  cent,  per  annum  from 
date  until  paid,  and  providing  that  If  default  was  made  in  the  payment  of 
said  note  at  maturity,  and  It  was  placed  In  the  hands  of  an  attorney  for  col- 
lection, the  maker  thereof  would  pay  the  amount  of  10  per  cent,  additional  on 
the  principal  and  interest  of  said  note  as  attorney's  fees.  The  Intervener  fur- 
ther showed  that  said  Dupree  on  or  about  the  1st  day  of  December,  1890,  for 
a  valuable  consideration,  made  and  delivered  to  the  hitervener  his  certain  other 
promissory  note  for  the  sum  of  |2,600,  payable  at  Waco,  Tex.,  60  days  after 
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the  date  thereof,  and  bearing  Interest  at  the  rate  of  10  per  cent,  per  annum 
from  date  unfU  paid,  and  providing  for  attorney's  fees  as  in  the  first  note.  In- 
tervener further  showed  that  he  was  the  legal  owner  and  holder  of  said  notes, 
and  set  up  the  fact  that  on  or  alx>ut  the  3d  day  of  December,  18d6,  said  Duprce 
made  his  deed  of  trust  to  J.  C.  Birkhead,  as  trustee,  conveying  all  of  his  stock 
of  goods,  wares,  and  merchandise  owned  by  the  said  Dupree  in  McLennan,  Falls, 
ani  mil  counties,  Tex.,  as  Is  fully  set  out  and  described  In  said  deed  of  trust, 
and  that  the  said  Birkhead  accepted  as  such  trustee,  under  the  provisions  of 
the  said  deed  of  trust,  and  that,  on  the  application  heretofore  mentioned,  said 
Birkhead  was  removed  by  the  court,  and  Frank  F.  Fink  appointed  as  receiver 
in  his  stead,  who  qoalifled  as  sucti,  and  is  now  acting  as  such,  under  the  direc- 
tion of  the  court.  Intervener  further  showed  that  in  said  deed  of  trust  the 
aforesaid  Indebtedness  due  by  said  Dupree  to  Intervener  was  secured  in  class  A, 
as  provided  for  in  said  deed  of  trust,  and  this  intervener  became  Invested  with 
a  valid  and  suiwisting  lien  on  ail  the  property  conveyed  In  aald  deed  of  trust, 
to  secure  the  payment  of  said  moneys  as  aforesaid.  Intervener  further  showed 
that  he  accepted  under  the  provision  of  the  said  deed  of  trust  before  any  inter- 
vening rights  of  any  other  creditors  attaclied,  and  he  is  now  the  legal  holder 
and  owner  of  a  valid  and  subsisting  lien  conveyed  in  said  deed  of  trust  to  secure 
the  payment  of  said  moneys.  The  prayer  of  his  plea  of  Intervention  was  that 
the  said  notes  be  adjudged  to  be  secured  by  a  valid  and  subsisting  and  prior 
lien  on  the  property  conveyed  in  said  deed  of  trust,  and  the  funds  arising  from 
the  sale  thereof  by  the  receiver  In  this  cause,  and  that  said  notes,  interest, 
and  attorney's  fees  be  paid.  To  this  petition  of  intervention  the  receiver,  Frank 
F.  Fink,  filed  an  answer  on  April  5,  1897,  which  said  answer  consisted  of  a 
general  demurrer  and  general  denial. 

A  hearing  was  had  before  the  master  on  intervener's  petition,  and  testimony 
taken,  and  said  standing  master  filed  his  report  In  court  as  to  ail  the  claims  pre- 
sented before  him  for  trial  under  the  conrf  s  order.  Among  other  things  con- 
nected with  said  report  is  the  finding  as  to  claim  of  Intervener,  William  W. 
Evans:  "No.  83.  W.  W.  Evans,  Intervener.  Tills  claim  Is  duly  verified  as 
reqnired  by  order  of  eoiut.  Exceptions  of  complainant  overruled.  This  claim 
Is  tor  two  notes,— one  for  the  sum  of  |1,000,  dated  May  7,  1896,  due  sixty 
days  after  date,  bearing  Interest  at  the  rate  of  10  per  cent,  per  annum,  and 
providing  for  10  per  cent  attorney's  fees;  also,  a  note  dated  Ist  of  Deceml)er, 
X.  D.  1896,  for  $2,500,  due  sixty  days  after  date,  bearing  interest  at  same 
rate,  and  containing  the  same  stipulations,— the  two  notes  aggregating  $3,618. 
I  consid^:  the  claim  a  Just  claim,  to  tie  paid  as  provided  In  class  A.  See  testi- 
mony, pp.  190  to  212,  inclusive."  The  master  found,  also,  among  other  things, 
as  follows:  "I  wonid  state  that  before  hearing  these  causes  I  notified  the  par- 
ties In  interest  that  I  would  consider  the  deed  of  trust,  together  with  the  ex- 
hibits thereto  attached,  set  forth  In  and  accompanying  complainant's  tilll,  in  evi- 
dence, in  aU  the  cases  where  they  were  proper  to  lie  used;  and  I  further  an- 
nounced tliat  any  evidence  heard  in  any  case  would  be  used  and  considered  by 
me,  wherein  It  was  applicable  to  such  other  cases." 

On  the  same  day  that  the  master's  report  was  filed,  the  Mansur  &  Tebbetts 
Implement  Company  and  the  Washburn  &  Moen  Mannfact\irlng  Company  filed 
an  answer  to  Intervener's  petition  of  intervention,  in  which  they  set  up:  First. 
That  they  excepted  to  the  Intervening  petition,  and  said  the  same  was  Insufii- 
pient  in  law.  Second.  They  denied  every  allegation  in  the  petition.  Third. 
They  set  up.  in  snlntance,  that  on  the  1st  day  of  December,  1896,  the  defend- 
ant W.  E.  Dupree  was  insolvent  and  unable  to  meet  his  existing  liabilities,  and 
had  not  property  witliin  his  possession  at  ttiat  time  sufficient  to  pay  bis  cred- 
itors, and  had  then  a  large  amount  of  mercantile  Indebtedness,  about  to  mature 
and  maturing  on  said  date,  which  said  Dupree  was  wholly  unable  to  pay;  that 
said  Dupree  on  the  1st  day  of  December  was  preparing,  and  liad  for  some  week 
or  10  days  prior  thereto  been  preparing  and  arranging  his  matters,  with  a  view 
of  liisposlng  of  all  of  his  proi)€rty  subject  to  execution  for  the  purpose  of 
placing  the  same  beyond  the  reach  of  his  creditors;  that  on  the  said  1st  day 
of  December,  1S96,  and  long  prior  thereto,  the  intervener  herein  liad  Ixea  and 
was  the  confidential  adviser  and  attorney  of  said  Dupree,  and  was  fully  advised 
respecting  the  financial  condition  of  the  said  W.  E.  Dupree,  and  well  knew 
that  said  Dupree  would  within  a  few  days  strip  himself  of  all  property  liable 
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to  be  taken  In  execution,  and  subject  by  law  to  the  payment  of  Dupree's  Indebt- 
edness; that  In  fact  on  said  1st  day  of  December,  1806,  the  plans  of  the  said 
W.  E.  Dnpree  (which  were  well  known  to  the  said  W.  W.  Evans.  Intervener) 
for  the  purpose  of  disposing  of  said  Dupree's  property  were  well  advanced 
towards  maturity,  and  were  certain  and  definite;  that  the  tangible  property 
of  the  said  Dupree  at  that  time  was  of  such  a  character  as  might  be  taken  in 
attachment  or  execution  or  other  legal  process,  and  consisted  of  certain  stocks 
of  goods,  wares,  and  merchandise,  specifically  set  forth  in  bills  of  complaint  file«} 
herein,  and  of  certain  real  estate  in  the  city  of  Waco,  Tex.;  that  It  was  then  in 
contemplation  and  known  to  intervener  that  said  Dnpree  contemplated  deed- 
ing and  conveying  his  homestead  and  exempt  property  in  the  city  of  Waco  to 
his  wife.  In  consideration  of  love  and  affection;  that  It  was  also  well  known 
to  intervener  that  the  other  real-estate  property  standing  In  Dupree's  name  on 
said  Ist  day  of  December,  1806,  had  been  covered  by  mortgages  and  securities, 
either  valid  or  fictitious,  and  that  a  large  part  of  such  securities  were  then 
held  by  Intervener,  or  were  Intended  by  said  Dnpree  and  the  intervener  then 
to  be  transferred  to  the  Intervener;  that  while  said  Dupree  was  in  the  condition 
aforesaid,  and  on  the  eve  and  brink  of  hopeless  Insolvency,  the  said  intervener 
advanced  to  the  said  Dnprtee  the  sum  of  $2,500  in  cash  money,  which  said 
Dupree  then  and  there  placed  In  his  pocket,  and  beyond  the  readi  of  his  cred- 
itors, as  the  said  intervener  then  well  knew  he  would  do,  and  tlie  note  for 
$2,500,  set  forth  in  Intervener's  petition  herein,  was  executed  only  in  consider- 
ation for  said  $2,500  so  handed  and  delivered  by  Intervener  to  the  said  W.  E. 
Dupree  on  December  1,  1896;  that  on,  to  wit,  December  4,  1896,  the  said 
Dupree,  In  pursuance  of  his  former  Intention,  known  to  intervener  as  afcresaid, 
did  convey  all  and  every  character  of  tangible  property  which  he  then  owned, 
and  placed  the  same  beyond  the  reach  of  legal  process,  and  did  not  leave  In  bis 
possession  In  this  state  sufficient  property  to  pay  his  then  existing  Indebtedness. 
They  averred  tliat  the  intervener's  daim,  as  propounded,  was  fraudulent  In  law, 
as  to  the  complainants,  who  were  on  December  1,  1896,  existing  creditors  of 
said  W.  E.  Dupree,  and  that  said  claim  so  propounded  was  void  as  to  complain- 
ants. While,  according  to  theh:  file  mark,  the  foregoing  exceptions  and  answer 
of  complainants  to  Evans'  Intervention  would  appear  not  to  have  been  filed 
until  the  day  on  which  the  master  made  his  report.  It  Is  contended  that  In  point 
of  fact  they  were  In  the  bands  of  the  master  when  be  heard  the  Intervention, 
and  that  his  findings  so  show. 

The  Intervener,  Evans,  excepted  to  the  master's  report,  as  to  that  part  finding 
that  the  two  notes  aggregated  the  sum  of  $3,518.  The  Intervener  alleged  that 
this  was  a  mistake  on  the  part  of  the  master.  In  this:  that  said  two  notes 
only  aggregated  the  sum  of  $3,500,  and  that  both  of  said  notes  bore  Interest 
from  date  at  the  rate  of  10  per  cent,  per  annum,  and  provided  also  for  10  per 
cent,  attorney's  fees,  which  said  notes  (principal.  Interest,  and  attorney's  fees) 
the  Intervener  understood,  from  said  report,  were  Intended  to  be  allowed  by 
said  master  as  the  amount  due.  Subsequently  the  Mansur  &  Tebbetts  Imple- 
ment Company  et  al.  filed  exceptions  to  the  master's  report,  alleging  that  the 
master  has  allowed  the  claim  of  the  said  Intervener  for  the  sum  of  $:i,518, 
whereas  said  master  should  have  disallowed  said  claim  in  toto.  Thoy  averred, 
substantially,  that  tlie  testimony  established  the  charges  made  in  their  answer 
to  Evans'  intervention,  and  they  alleged,  among  other  things,  that  It  Is  Incredible 
that  Evans,  with  his  means  of  knowledge,  did  not,  at  the  time  said  $2,500  was 
loaned  to  Dupree,  know  that  Dupree  was  then  insolvent,  and  Intended  to  de- 
fraud his  creditors  by  the  withdrawal  of  a  large  part  of  his  assets.  In  the  shape 
of  notes  and  accounts. 

The  court  heard  the  exceptions  filed  by  the  Intervener  and  the  complainants, 
and  on  June  26,  1896,  entered  a  final  decree  overruling  complainants'  objection 
to  the  master's  report  as  to  the  $1,000  note,  and  Interest  thereon,  and  allowing 
Evans'  claim  as  to  the  same,  and  overruling  the  master's  report  as  to  Evans' 
claim  on  the  $2,500  note,  and  Interest  thereon,  and  rejecting  Intervener's  entire 
claims  as  to  attorney's  fees;  from  which  action,  so  far  as  the  same  was 
against  him,  the  intervener,  Evans,  has  appealed.  The  a.s-signment  of  errors 
is  as  follows:  "(1)  Because  the  Intervener  in  this  case  claimed  that  the  note 
sued  on,  and  for  which  he  intervened  In  this  cause,  to  wit,  for  $2,500,  dated 
Deceml>er  1,  1896,  was  given  him_  for  a  valnable  consideration,  and  at  Mid 
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time  be  had  no  notice,  actual  or  constnictlTe,  that  said  W.  B.  Dnpree,  the 

malcer  thereof,  was  Insolvent,  or  contemplated  Insolvency,  but  regarded  him 
as  perfectly  solvent,  and  good  for  his  debts,  and  the  uncontradicted  evidence 
In  this  cause  shows  snch  to  be  the  case;  and  when  said  W.  E.  Dupree  failed 
on  the  3d  day  of  December,  1880,  he  preferred  said  Wm.  W.  Bvans  for  the 
amoont  of  said  debt,  In  the  trust  deed  executed  by  him,  in  class  A  thereof,  and 
said  preference  was  valid,  and  a  Just  charge  against  tlie  property  conveyed  In 
said  trust  deed;  and  the  evidence  not  only  fails  to  show  that  the  said  Ihter- 
vener,  Wm.  W.  Evans,  had  notice  at  the  time  of  contracting  said  debt  with 
said  W.  B.  Dupree  that  the  said  Dupree  was  insolvent,  or  contemplated  In- 
s(dvency,  but  conclusively  shows  that  the  said  Wm.  W.  Evans  had  no  notice 
whatever  of  the  Insolvency  of  the  said  W.  E.  Dupree,  and  did  not  know  that 
he  owed  any  debts  at  said  time;  and  said  Indebtedness  to  said  Wm.  W.  Evans 
was  a  valid  indebtedness,  and  constituted  a  valid  charge  against  the  funds  in 
the  bands  of  the  receiver  In  this  cause,  and  should  have  been  so  adjudged  by 
the  trial  court,  there  being  no  evidence  of  any  kind  or  character  to  autborisie 
the  ooort  in  finding  that  said  Wm.  W.  Evans  had  either  actual  or  constructive 
notice  that  said  W.  E.  Dupree  was  Insolvent  or  contemplated  insolvency;  and 
that  the  evidence  showed  conclusively  that  the  said  transaction  was  bona  flde, 
and  made  in  good  faith  by  'the  said  Wm.  W.  Evans,  and  not  witn  the  intention 
of  assisting  the  said  W.  E.  Dupree  in  defrauding  his  creditors.  (2)  Because  the 
evidence  in  this  cause  showed  conclusively  that  the  claim  of  the  said  Wm.  W. 
Evans  was  secured  in  class  A  in  the  deed  of  trust,  which  created  a  valid  and 
gat»i8ting  Hen,  to  secure  payment  thereof,  on  the  funds  in  the  hands  of  the 
receiver,  and  should  have  been  so  charged  and  established  by  the  Judgment  of 
the  coart  In  this  cause.  (3)  This  intervener  shows  that  no  contest  was  made 
of  bis  dalm  In  the  hearing  before  the  master  appointed  to  hear  and  determine 
the  intervention  in  this  cause,  and  tlie  objections  tiled  in  this  court  were  not 
filed  before  said  master,  and  be  had  no  opportunity  to  pass  upon  the  questions 
raised  in  this  cause  by  the  complainants;  and  said  complainants  had  no  right 
to  raise  said  qtiestlons  in  this  cause,  because  they  were  not  raised  before  the 
master,  on  the  hearing  of  this  intervener,  and  therefore  were  waived  by  com- 
plainants. (4)  The  court  erred  in  refusing  to  allow  attorney's  fees  provided  for 
in  the  note  in  favor  of  intervener,  Wm.  W.  Evans,  secured  In  class  A  of  the 
deed  of  trust,  because  said  attorney's  fees  were  part  of  the  debt  secured;  and 
no  exceptions  were  filed,  either  before  the  master  In  chancery,  ot  In  the  court 
of  final  trial,  to  said  attorney's  fees,  as  such,  but  the  exceptions  filed  by  com- 
plainants to  the  claim  set  up  by  the  Intervener  were  to  the  wliole  claim  of  In- 
tervener, on  the  ground  tliat  It  was  fraudulent,  and  did  not  except  to  the  attor- 
ney's fees  as  such." 

Geo.  Clark  and  D.  C.  Bolinger,  for  appellant 
J.  M.  McCormick  and  E.  B.  Parker,  for  appellees. 

Before  McCORMICK,  Circuit  Judge,  and  NEWMAN  and  PAR- 
LANGE,  District  Judges. 

PABLANGE,  District  Judge  (after  stating  ihe  facts  as  above). 
The  main  question  in  this  matter  is  whether  the  charges  of  fraud  made 
by  the  complainants  have  been  proved  by  them.  Fraud  isjjiot  pre- 
immed,  and  the  party  who  alleges  fraud  must  prove  it.  It  is  que  that 
frequently  fraud  cannot  be  proven  by  directy^  affirmative  evidence, 
and  that,  in  order  to  discover  and  expose  it,  resort  must  be  had  to 
circumstantial  evidence.  But,  whether  the  evidence  be  direct  or 
circumstantial,  the  effect  of  it  must  be  to  produce  a  reasonably 
clear  and  distinct  conviction  that  fraud  has  been  committed.  Mere 
suspicions  are  not  sufficient.  While  it  is  also  true  that  in  civil 
matters  fraud  need  not  be  proven  beyond  a  reasonable  doubt,  yet 
a  charge  of  fraud  should  not  be  fastened  on  any  one,  even  in  a 
civil  matter,  unless  the  proof  satisfies  the  mind.     There  are  frauds 
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which  are  closely  allied  to  criminalitj,  and  there  are  crimes  of 
which  fraud  is  an  integral  part.  It  is  clear  that  it  would  be  un- 
just to  judicially  declare  a  person  to  have  perpetrated  a  fraud 
upon  slight  proof  or  bare  presumption.  With  these  principles  be- 
fore us,  we  have  carefully  examined  and  considered  the  eridence, 
and  it  has  failed  to  produce  upon  our  minds  the  effect  which  it  had 
upon  the  learned  trial  judge.  The  charges  of  fraud,  as  we  un- 
derstand them  to  be  set  out  in  complainants'  pleadings,  are,  sub- 
stantially, that  one  Dupree  was  insolvent,  and  intended  to  commit 
a  fraud  upon  bis  creditors;  that  Ei-ans,  the  intervener,  knew  of 
Dupree's  insolvency  and  fraudulent  intention;  and  that,  for  the 
purpose  of  assisting  Dupree  to  perpetrate  the  fraud,  the  intervener 
loaned  him  |2,500,  which  Dupree  appropriated,  and  which  he  sub- 
sequently secured  in  class  A  of  the  deed  of  trust.  We  note  that 
while  complainants'  pleadings  prefer,  in  effect,  a  charge  of  actual 
fraud,  the  brief  of  their  counsel  virtually  concedes  that  there  is 
no  proof  supporting  such  a  charge,  and  limits  itself,  as  we  un- 
derstand it,  to  an  attempt  to  prove  a  constructive  fraud;  that  is 
to  say,  the  complainants  now  contend  that  the  circumstances  ex- 
isting at  the  time  when  Dupree  applied  to  the  intervener  for  the 
loan  of  12,500  were  such  as  to  put  the  latter  upon  inquiry  as  to 
the  financial  condition  and  intention  of  Dupree.  These  circnm- 
stances,  as  stated  in  the  brief  for  complainants,  are  substantially 
as  follows:  For  several  years  prior  to  the  loan  of  $2,500,  and  at 
the  time  the  same  was  made,  the  intervener  was  Dupree's  attorney. 
At  the  time  Dupree  applied  for  the  |2,500  loan,  he  already  owed 
the  intervener  a  note  for  11,000  and  interest,  five  months  past  due. 
The  $2,500  loan,  represented  by  a  note  of  Dupree  payable  in  sixty 
days,  was  made  two  days  before  the  deed  of  trust.  When  mak- 
ing the  second  loan,  the  intervener  did  not  ask  Dupree  when  he 
would  pay  the  first  note,  nor  did  the  intervener  ask  for  security 
as  to  either  loan,  nor  did  he  ask  Dupree  what  his  financial  condition 
was.  The  deed  of  trust  was  executed  on  December  3,  1896.  On  May 
28,  1896,  Dupree  had  conveyed  to  one  Birkhead,  whom  he  after- 
vi'ards  made  trustee,  certain  real  estate,  for  |1  cash,  and  eight  notes 
of  $1,000  each.  The  deed  was  acknowledced  before  one  J.  T. 
Harrison,  a  notary  public,  whose  name  is  signed  as  attesting  wit- 
ness to  the  intervener's  petition  in  this  cause.  About  six  days 
before  the  second  loan  was  made,  Dupree  conveyed  other  real  estate 
to  Birkhead  for  $100  cash,  and  ten  notes  of  $1,000  each.  About 
two  weeks  prior  to  the  second  loan,  Dupree  conveyed  a  storehouse 
to  one  'ttckett,  a  kinsman  of  his,  for  $100  cash,  and  a  note  of  $5,- 
000.  The  deed  of  trust  was  drawn  up  by  the  intervener,  as  counsel 
for  Dupree;  and  complainants  claim  that  it  shows  upon  its  face 
evidence  of  careful  preparation,  and  that  it  was  practically  impos- 
sible for  the  intervener  to  have  prepared  it  in  the  interval  between 
the  moment  when  it  is  said  that  Dupree  first  informed  the  inter- 
vener that  he  wished  to  execute  a  deed  of  trust,  and  the  moment 
when  the  deed  of  trust  was  actually  executed.  When  Dupree  bor- 
rowed the  $2,500,  there  were  notes  of  his,  aggregating  a  large 
amount,  held  for  collection  by  several  of  the  banks  of  the  city  of 
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Waco,  and  these  notes  were  to  fall  due  in  a  few  days;  and  the  in- 
tervener was  the  attorney  for  one  of  these  banks,  which  held  Dn- 
pree's  notes  for  some  f6,000  or  f7,000.     Dupree  told  the  inter- 
vener at  the  time  the  second  loan  was  made  that  he  (Dupree)  owed 
the  Provident  National  Bank  some  money,  but  he  did  not  say  how 
much.     Dupree  owed  sundry  accounts  to  his  butcher,  and  for  other 
household  and  ofSce  expenses,  as  also  debts  to  local  capitalists. 
The  evidence  introduced  before  the  master  on  the  hearing  before 
him  of  the  present  intervention  consisted  only  of  the  following: 
On  the  part  of  the  intervener,  the  two  notes,  of  fl,000  and  |2,500, 
respectively,  were  offered,  as  also  the  deed  of  trust,  and  the  in- 
tervener testified  in  his  own  behalf.     The  complainants  offered 
Dupree  as  their  own  witness;  and  one  Kelly,  a  clerk  in  o,ne  of  the 
banks  of  Waco.     It  was  admitted  by  the  intervener  that  the  com- 
plainants could  prove  that  the  several  banks  In  Waco  held  for  col- 
lection, at  the  time  the  $2,500  loan  was  made,  some  $60,000  or  $60,000 
of  Dupree's  commercial  paper,  which  was  to  mature  in  a  few  days. 
We  understand  that  the  master,  to  whom  the  numerous  interventions 
in  the  main  cause  were  referred,  announced  at  the  outset  of  the 
hearings  that  any  evidence  heard  by  him  during  the  hearings  would 
be  used  by  him  in  any  one  of  the  interventions,  if  applicable  thereto. 
It  does  not  appear  that  the  parties  cither  agreed  or  objected  to  this. 
In  the  briefs  before  us,  reference  is  made  to  evidMice  which  was  not 
introduced  at  the  hearing  of  the  present  intervention  before  the  mas- 
ter, but  which  was  introduced  in  other  interventions  in  the  cause. 
It  would  seem  that, .  when  fraud  is  charged,  the  party  having  the 
onus  upon  him  should  distinctly  offer  the  proof  upon  which  be  relies 
to  establish  the  fraud,  so  that  the  party  charged  may  know  what  the 
alleged  inculpat(M*y  evidence  is,  and  may  have  a  fair  opportunity  to 
meet  it.     But,  however  this  may  be  in  the  present  matter,  even  upon 
consideration  of  all  the  evidence  before  us,  we  are  unable  to  come  to 
the  conchiBion  that  the  complainants  have  proven  fraud  on  the  part 
of  the  intervener.     The  evidence  directly  offered  on  the  hearing  of 
the  present  intervention  is  brief.     The  intervener  testified  in  his  own 
behalf,  positively  and  distinctly  stating,  among  other  things,  that  ho 
acted  in  good  faith,  with  the  belief  that  Dupree  was  abundantly 
solvent,  and  without  any  knowledge  of  a  fraudident  intention  on  Du- 
pree's  part.     The  intervener  testified  that  on  a  number  of  previous 
occasions  he  had  loaned  money  to  Dupree;  that  he  would  have  re- 
fnsed  to  lend  him  the  money,  had  he  believed  him  to  be  embarrassed; 
that  when  Dupree  came  to  him,  and  told  him  that  he  wanted  to 
execute  a  deed  of  trust,  he  (the  intCTvener)  was  as  surprised  as  if 
one  of  the  most  prosperous  banks  in  Waco  had  applied  to  him  for  the 
purpose.     The  intervener  further  said  that  Dupree  came  to  him  with 
the  lists  of  his  creditors  already  prepared  and  classified,  and  the  in- 
tervener handed  them  over  to  his  stenographer.     Dupree.  called  by 
the  complainants  as  their  witness,  substantiated  and  corroborated  the 
intervener.     Kelly,  the  only  other  witness  for  the  complainants,  testi- 
fied that,  while  the  bank  in  which  he  was  employed  held  for  col- 
lation notes  of  Dup-ee,  he  never  informed  the  intervener  of  that  fact; 
iiud.  as  already  stated,  it  was  admitted  that  other  banks  held  Dnpree's 
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notes  for  collection.  The  other  evidence  relied  on  by  the  complain- 
ants was  not  directly  offered  at  the  bearing,  and  consisted  of  the 
proof,  already  referred  to,  that  Dupree  owed  some  household,  office, 
and  other  local  debts,  and  had  made  certain  conveyances  of  property, 
one  of  which  antedated  the  deed  of  trust  by  more  than  six  montlu. 
The  complainants,  with  the  burden  of  proof  upon  them,  have  failed 
to  show  knowledge  by  the  intervener  of  Dupree's  condition  or  inten- 
tion. There  is  no  proof  that  the  intervener  knew  of  the  conveyances 
of  property,  or  that  notes  of  Dupree,  to  a  large  amount,  were  held  by 
the  banks.  Even  under  the  restricted  charge  made  in  the  brief  for 
complainants,  there  is  no  proof  that  the  intervener  knew  of  any  cir- 
cumstances which  could  fairly  put  him  upon  inquiry  as  to  Dupree's 
condition,  or  intentions.  .  It  is  urged  upon  us  by  the  complainants' 
counsel  that  it  is  incredible  that  Evans,  as  Dupree's  attorney,  did  not 
know  Dupree's  financial  condition.  This  would  appear  to  mean  that 
although  both  the  intervener  and  Dupree  (the  latter  being  complain- 
ants' witness)  swear  that  the  intervener  did  not  know  of  Dupree's 
condition,  and  although  their  testimony  contains  no  internal  indica- 
tion of  untruth  or  incorrectness,  and  is  consistent  with  the  other  evi- 
dence in  the  cause,  yet  we  should  wholly  disbelieve  it,  virtually,  on 
the  ground  that  it  is  impossible  that  an  attorney  should  not  know 
the  financial  condition  of  his  client.  This  apparently  amounts  to 
saying  that  there  is  an  irrebuttable  presumption  in  such  a  case.  Of 
course,  we  cannot  agree  to  such  doctrine.  The  banks  which  held 
Dupree's  commercial  paper  for  collection,  and  his  other  debtors,  had 
no  distrust  of  him.  He  was  evidently  doing  a  large  and  extensive 
business,  and  was  considered  a  prosperous  and  abundantly  solvent 
business  man.  But,  after  Dupree's  insolvency  was  discovered  (to 
the  surprise  of  all  who  had  dealt  with  him),  the  complainants  se^n 
to  have  assumed  and  taken  for  granted  that  the  intervener  neces- 
sarily knew  Dupree's  condition,  merely  because  he  was  Dupree's  at- 
torney. Under  all  the  proof  before  us,  we  find  in  this  matter  nothing 
more  tangible  than  a  suspicion  created  merely  by  the  relation  between 
the  iMjrties.  Complainants'  counsel  concede  in  their  brief  that  the 
intervener  is  a  reputable  attorney,  in  good  standing,  and.  they  do  not 
charge  him  with  giving  false  testimony.  Yet,  even  under  the  re- 
stricted contention  that  the  intervener  was  put  upon  inquiry,  it  is 
plain,  in  view  of  the  intervener's  testimony,  that  we  could  not  de- 
cree against  him  without  finding  his  testimony  false.  It  is  conceded 
that  the  intervener  paid  the  t2..500  to  Dupree.  If  we  are  to  deal 
with  mere  speculation  or  possibility,  we  think  it  would  be  extremely 
improbable,  to  say  the  least,  that  an  ordinarily  intelligent  attorney, 
even  if  dishonest,  would  engage  in  a  fraudulent  conspiracy  with 
a  client,  when  the  only  result  which  the  attorney  could  hope  to  at- 
tain would  be  the  return  to  him,  by  means  of  perjury,  and  after 
hazardous  litigation,  of  the  money  which  he  would  disburse  at  the 
outset-  of  the  conspiracy.  The  intervener  bad  been  Dupree's  at- 
torney for  years.  Doubtless  he  had  reason  to  believe  that  he  would 
continue  to  be  employed  by  Dupree.  A  bare  suspicion  that  the  in- 
tervener disbursed  the  |2,500  to  obtain  preference  for  the  f  l.OOU  pre- 
viously borrowed,  or  to  be  employed  as  attorney  in  executing  the 
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deed  of  tnut,  and  in  the  proceeding  growing  out  of  it,  or  to  enable 
Dnpree  to  obtain  a  settlement  of  his  large  aggregate  indebtedness,  of 
orer  |200,000,  would  be  entirely  unsupport^  by  anything  fairly  de- 
docible  frran  the  evidence  before  u»,  and  would  be,  in  our  opinion, 
atterly  beyond  any  probability  which,  under  the  evidence,  could  prop- 
erly be  taken  into  account.  A  consideration  of  much  weight  is  that 
the  master,  who  heard  and  saw  the  witnesses,  found  unhesitatingly  in 
favor  of  the  intervener. 

The  deed  of  trust  not  having  provided  for  attorney's  fees  on  the 
note,  the  master  was  correct  in  disallowing  such  fees. 

The  decree  herein,  in  so  far  as  it  rejects  the  claim  of  the  intervener, 
Evans,  on  the  note  for  ^,500  and  interest,  is  reversed,  and  the  cause 
is  remanded  to  the  lower  court,  with  instructions  to  grant  a  rehearing, 
to  sustain  the  master's  report  as  to  said  chum,  and  to  proceed  in  ac- 
cwdance  with  the  views  herein  expressed. 


PATTEN  et  al.  v.  GLATZ  et  al. 

(Circuit  Court,  E.  D.  New  York.-    May  24,  1898.) 

Faub   Rbpbbsbmtatioms  —  Scfpiciencv  to  Wabkant  Settimo    Asidk   Coh- 

TRACT. 

Representations  which  consist  partly  of  exaggerated  expressions  as  to 
the  importance  and  value  of  defendant's  property,  which  he  evidently  be- 
lieved to  be  true,  partly  of  statements  as  to  specific  facts  which  were  true' 
at  the  time  they  were  made,  but  not  when  the  contract  was  entered  Into, 
and  statements  as  to  other  specific  facts  not  demonstrated  by  the  evidence 
to  he  false,  are  not  snllicient  to  warrant  setting  aside,  as  fraudulent,  a 
written  contract  procured  thereby. 

Final  hearing  upon  pleadings  and  proofs  of  a  bill  in  equity  to  set 
aside  a  written  contract  between  Patten  and  Glatz,  who  will  be  here- 
inafter referred  to  as  "plaintiff"  and  "defendant,"  respectively,  the 
other  plaintiff  and  the  other  defendant  being  substantially  nominal 
parties  only. 

John  Patten,  per  se. 

Briesen  &  Knauth,  for  defendants. 

LACOMBE,  Circuit  Judge.  It  was  stated  upon  the  argument  that 
the  record  was  not  printed  because  both  sides  were  financially  em- 
barrassed and  unable  to  pay  the  expense.  Assuming  that  they 
sbould  be  saved  all  avoidable  expense,  it  has  been  most  unfortunate 
for  both  sides  that,  in  taking  the  testimony,  such  extravagant  and 
nnnecessary  prolixity  has  been  indulged  in.  The  court,  upon  a  de- 
mnrrer,  most  clearly  indicated  that  the  only  issue  cognizable  in 
equity  was  whether  the  written  contract  had  been  obtained  by  false 
and  fraudulent  representations,  and  should  for  that  reason  be  set 
aside.  If  plaintiff  failed  to  sustain  the  affirmative  of  that  issue, 
the  bill  should  be  dismissed.  Whatever  he  might  be  entitled  to 
recover  under  the  agreement  could  be  equally  well  recovered  in  an 
action  at  law.  If,  on  the  contrary,  plaintiff  maintained  the  atflrma- 
tive  of  such  i-ssiie,  the  court  would,  no  doubt,  direct  an  accounting; 
bat,  until  such  issue  was  maintained,  it  would  be  a  waste  of  time 
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and  money  to  take  any  evidence  bearing  upon  such  accounting.  The 
record  here  presented,  however,  is  stuffed  full  of  irrelevant  matter, 
contains  page  after  page  of  testimony  concerned  with  transactions 
long  subsequent  to  the  making  of  the  written  contract,  and  is  at  least 
10  times  as  voluiuinous  as  it  should  have  been. 

The  written  contract  which  it  is  sought  to  set  aside  was  Altered 
into  February  20, 1890.  It  recited  that  Patten  had  invented  c«taiD 
improvemonts  in  apparatus  for  concentrating  soap  lye  in  the  manu- 
facture of  crude  glycerine,  described  in  an  application  for  letters  pat- 
ent then  in  course  of  preparation;  that,  by  other  instruments  of 
even  date,  the  exclusive  right  to  use  said  improvements  was  granted 
to  Glatz;  and  that  Glatz  was  In  receipt  of  certain  royalties  from 
certain  soap  manufacturers,  to  wh(Hn  he  had  theretofore  grairted 
licenses  under  cer^iu  patents  owned  or  controlled  by  him,  covering 
certain  processes  of  recovering  glycerine  from  soap  lye.  By  the 
terms  of  the  contract,  Glatz,  in  consideration  of  said  exclusive  right 
to  use  Patten's  said  improvements,  agreed  to  "use  his  best  endeavors 
to  persuade  other  soap  manufoctnrers  to  also  take  licenses  for  the 
use  of  said  processes  (i.  e.  Glatz's  processes),  and  for  the  use  of  said 
Patten's  improvements."  He  further  agreed  to  keep  books  of  ac- 
count, and  to  enter  tlier^n  "all  the  gross  royalties  received  ftom 
any  and  all  patents  and  improvements  which  be  may  license  others 
to  use  for  the  concentration  of  soap  lye  in  the  manufacture  of  erode 
glycerine."  This  language  covers  licenses  under  any  patent  or  im- 
provement separately,  or  under  any  two  or  more  conjointly,  on  one  or 
more  of  Patten's  improvements,  or  on  one  or  more  of  the  "certain 
patents  owned  or  controlled  by"  Glatz.  He  further  agreed  to  pay  to 
Patten  .•>  per  cent,  the  first  year,  and  7^  i)er  cent,  thereafter,  of  "all 
the  gross  royalties  and  moneys  enumerated"  in  the  statements  which 
he  bound  himself  to  make  periodically  to  Patten.  Patten  and 
Glatz  had  been  working  together  in  this  business  since  1888,  appar- 
ently without  making  much  of  a  success  of  it.  On  January  10, 1889, 
they  entered  into  a  written  contract,  which  recited  that  Patten 
"claims  to  have  invent«>d  an  improved  evaporating  apparatos  and 
evaporating  process  for  which  he  intends  to  apply  for  letters  patent," 
etc;  that  Glatz  "is  desirous  of  obtaining  the  exclusive  right  and 
license  to  use  said  invention  as  applied  to  the  evaporation  of  soap 
lyes,  glycerine,  and  salt."  By  this  contract.  Patten  gave  to  GlatK  an 
exclusive  license  to  make,  use,  and  vend  said  apparatus  and  pro- 
cess throughout  the  term  of  any  letters  patent  that  might  be  secured 
therefor,  in  consideration  of  a  license  fee  of  50  cents  per  square  foot 
of  heating  surface  on  every  apparatus  containing  said  invention. 
Plaintiff  avers  that  prior  lo  February  20, 1890,  this  contract  of  Janu- 
ary 10,  1889,  had  been  abrogated  by  consent  of  the  parties,  and  a 
new  verbal  agreement  made,  whereby,  without  being  himself  re- 
quired to  contribute  to  any  losses.  Patten  was  to  have  50  per  cent, 
of  any  profit  which  Glatz  might  make  out  of  any  plant  embodAing 
either  the  improvements  or  the  process,  all  the  expenses  and  losses 
to  l)e  borne  by  Glatz.  The  burden  of  proving  such  agreonent  is, 
of  course,  upon  the  plaintiff,  and  his  testimony  tends  to  prove  it;  but 
in  view  of  the  positive  denials  of  defendant,  of  the  inherent  improba- 
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bilities,  and  of  the  failure  to  produce  corroborating  testimony  by 
Quimby,  who,  according  to  the  plaintifPs  story,  was  informed  as  to 
the  fact,  I  am  not  sati&ed  by  any  fair  preponderance  of  proof  that 
such  Terbal  contract  was  entered  into.  Therefore,  until  the  con- 
tract of  February  20, 1890,  was  entered  into,  the  contract  of  January 
10, 1889,  was  still  in  force. 

iPlaiotiff  asks  to  hare  this  contract  of  1890  vacated  and  set  aside, 
on  the  ground  that  he  was  induced  to  enter  into  it  by  certain  repre- 
sentations of  Glatz,  which  were  false  and  fraudulent,  were  made  by 
Glatz  with  the  knowledge  that  they  were  false,  and  with  the  fraudu- 
lent intent  of  inducing  Patten  to  enter  into  the  contract,  which  rep- 
resentations were  material,  were  believed  by  Patten,  and  relied  upon 
by  him.     The  representations  alleged  in  the  complaint  are: 

"Tliat  said  G]fiiz  owned  or  controlled  a  large  number  of  patented  InventlonB 
of  tbe  controlling  processeti  for  the  concentration  of  aoap  lye  In  the  manu- 
facture of  crude  glycerine,  and  has  licensed  a  large  number  of  parties  who  were 
engaged  In  the  said  work,  and  received  from  said  parties  large  sums  of  royal- 
ties from  said  licensees,  and  was  obliged  to  pay  out  large  sums  In  royalties 
for  the  use  of  said  patented  processes." 

The  testimony  of  the  plaintiff  supports  the  averment  that  such  rep- 
resentations were  made.  Indeed,  although  covered  by  the  denials 
in  the  answer,  defendant  did  not  testify  that  he  did  not  make  such 
statements;  nor,  indeed,  was  he  interrogated  on  the  point.  The  evi- 
dence of  the  plaintiff,  however,  does  not  localize  these  representa- 
tions relatively  to  the  contract  complained  of.  They  seem  to  have 
been  made  at  tiie  very,  outset  of  the  intercourse  between  the  two 
men,  and  to  a  large  extent  were  then  true.  Certainly,  at  that  time 
Glatz's  rights  under  the  Domeier  and  Hageman  process  had  not  been 
assigned  to  W.  S.  Kirk  &  Co.  Glatz  did  own  patents,  and  did  have 
licenses  to  use  patents,  and  had  licensed  a  number  of  parties,  and 
was  obliged  to  pay  out  sums  in  royalties.  Whether  or  not  the  num- 
ber of  patents  and  the  number  of  licensees  and  the  sums  paid  out 
in  royalties  were  *1arge"  is  difficult  to  determine.  What  looks  large 
to  one  man  may  lot*  small  to  another.  It  is  quite  likely  that  Glatz 
represented  that  "he  had  the  only  successful  processes  for  properly 
treating  soap  lye,"  and  that  he  "controlled  the  (urocess  he  was  using 
by  a  large  number  of  patents."  But  it  is  equally  likely  that  he  be- 
lieved his  own  statements  (men  who  hold  patents  and  exclusive  11- 
ccDses  are  apt  to  think  they  control  the  only  method  of  manufac- 
ture); and  he  certainly  acted  as  if  he  fully  believed  he  controlled  a 
process  destined  to  be  most  profitable,  at  least  down  to  the  time 
when  the  Buffalo  plant  failed  to  work,  and  plaintiff  undertook,  as  he 
says,  to  make  it  practicable.  F^rom  that  time  plaintiff  was  in  as 
good  a  position  as  the  defendant  to  judge  of  the  value  of  the  pro-  i 

cesB  they  were  both  experimenting  with.  The  vague  and  glittering 
generalities  with  which  business  men  commend  their  property  are 
not  usually  sufficient  to  warrant  the  setting  aside  of  written  con- 
tracts on  the  ground  of  fraudulent  misrepresentatiODS.  They  are 
rather  ezpresedons  of  opinion  than  statements  of  fact. 

The  "representations"  upon  which  plaintiff  alleges  that  he  relied 
are  thos  stated  in  his  own  language: 
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"He  told  me  that  his  most  valuable  patents  related  to  the  chemical  treatment 
of  the  soap  lyes  to  prepare  them  for  concentration;  Informed  me  that  he  had  ob- 
tained control  of  a  very  large  number  of  patents,  some  of  -which  he  had  bonghL 
and  others  he  was  paying  royalty  for  their  use.  He  said  that  he  had  about 
a  dozen  very  valuable  patents,  that  practically  controlled  the  art  of  purifying 
the  soap  lyes.  He  represented  that  In  obtaining  control  of  that  Industry,  that 
he  had  secured  a  very  large  number  of  patents  that  might  prove  of  no  great 
value.  On  two  or  three  occasions  he  stated  that  he  controlled  as  high  as 
eighty  patents,  but  he  did  not  claim  that  more  than  about  a  dozen  of  them 
were  valuable.  He  Informed  me  that  while  be  was  all  right  with  his  chemical 
processes  for  treating  the  lyes  preparatory  for  their  concentration,  that  he  had 
had  a  sad  experience  with  the  apparatuses  he  had  used  for  concentrating  them. 
*  •  •  He  told  me  that  he  had  the  only  successful  processes  for  properly 
treating  soap  lye,  and  that  be  controlled  the  processes  he  was  using  by  a  large 
number  of  patents." 

Other  than  as  to  ownership  or  control  of  a  large  number  of  pat- 
ents, there  is  in  this  no  specific  representation  of  fact — such  as  an 
assertion  that  he  was  receiving  some  stated  amount  of  royalties,  or 
that  Ws  profits  had  aggregated  some  named  sum — the  truth  or  false- 
hood of  which  must  have  been  known  to  the  defendant.  There  is 
little  doubt  timt,  when  he  told  Patten  that  he  controlled  the  only 
successful  process,  be  believed  he  did  control  such  a  process;  and 
there  is  as  little  doubt  that  be  was  mistaken  in  such  belief.  But  he 
had  actually  paid  out  money  to  obtain  several  different  patents  and 
exclusive  licenses;  had  made  contracts  with  third  persons  nnder 
which  he  was  to  receive  royalties;  and  he  was  no  doubt  quite  as 
much  surprised  as  was  the  plaintiff  when  it  turned  out  that  his  effort 
to  reap  some  profit  from  his  patents  and  exclusive  licenses  involved 
him  in  financial  disaster. 

The  plaintiff  further  testified  (and  he  was  not  contradicted)  that 
just  prior  to  the  making  of  the  contract  of  February  20,  1890 — 

"When  the  question  of  what  percentage  I  would  get  out  of  the  whole  thing 
came  up,  he  represented  that  on  one  set  of  his  patents  he  was  paying  30  per 
cent,  of  the  profits,  and  that  on  another  set  he  was  paying  15  per  cent  He 
made  the  remark  that  If  he  should  pay  45  per  cent,  on  his  other  patents,  and 
.V)  per  cent  on  mine,  he  would  only  have  5  per  cent  left.  He  used  this  ex- 
pression, of  course,  only  in  a  way  of  illustration.  I  expressed  the  opinion  that 
the  royalties  he  was  paying  were  very  high.  He  asked  me  how  much  I 
thought  he  was  entitled  to,  and  in  reply  I  complimented  him  on  the  enterprise 
be  had  shown  in  putting  up  the  plants,  and  told  him  that  I  tbongbt  he  was 
certainly  entitled  to  at  least  one-half  of  all  that  might  be  made  out  of  the 
enterprise.  He,  In  reply  to  my  remark,  stated  that  If  be  should  have  half 
for  himself,  that  that  would  only  leave  me  5  per  cent    ♦    •   •" 

There  is  here  a  specific  statement,  but  the  evidence  does  not  dem- 
onstrate its  falsity;  indeed,  the  weight  of  the  proof  would  seem  to 
indicate  that,  when  the  expenses  and  losses  were  deducted  from  the 
gross  royalties,  half  of  the  residuum  would  be  considerably  less  than 
5  per  cent,  of  such  gross  royalties. 

For  these  reasons,  the  court  is  constrained  to  decide  that  plaintiff 
has  failed  to  show  suflScient  ground  for  setting  aside  the  written  con- 
tract.  That  being  so,  the  bill  must  be  dismissed,  for  this  ia  not  a 
partnership,  and  there  is  no  ground  for  maintaining  the  bill  solely 
for  an  accounting  of  the  royalties  under  the  contract.  Plaintiff  has 
his  action  at  law  for  bis  5  per  cent  or  7^  per  cent  thweof.  The  bill 
is  dismissed. 
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BBADDOCK  v.  LOrCHHEIM  et  aL 

(Circuit  Court,  E.  D.  PennsylTania.    May  23,  1898.) 

No.  89. 

Pboof  o»  Fbaud  iw  Courts  of  Equitt— Sukficiekct  of  Etidkrcb. 

Where  plaintiff's  evidence,  and  the  circumstances  upon  which  he  relies, 
produce  only  a  va$;ue  misgiylng  as  to  the  good  faith  of  defendants  In 
the  transaction  complained  of,  which  misgiving  the  testimouy  on  their 
behalf  Is  sufficient  to  dispel,  the  evidence  is  insufficient  to  sustain  a  charge 
of  fraud,  even  in  a  court  of  equity. 

This  was  a  bill  filed  by  Isaac  A.  Braddock  against  Henry  8.,  Sam- 
ael  K.,  and  Joseph  Louchheim,  to  set  aside  transfers  of  property, 
and  for  injunction  and  an  accounting.    On  final  hearing. 

EL  A.  Drake,  for  complainant 
N.  Dubois  Miller,  for  respondents. 

DAL1LA8,  Circuit  Judge.  If  this  bill  had  been  donnrred  to  for 
mnlti£arion8ness,*it  would,  I  think,  have  been  difficult  to  sustain  it. 
With  the  matters  to  which  it  mainly  relates,  one  of  the  defendants 
is  not  in  any  manner  connected,  and  with  the  single  subject  which 
does  affect  him  at  least  one  of  the  other  defendants  is  not  at  all 
concerned.  But  as  the  case  has  now  been  heard  upon  pleadings  and 
proofs,  I  will  dispose  of  it  on  the  merits,  without  reference  to  this 
defect  in  the  bill,  or  to  the  objection  for  prolixity,  to  which,  under 
rale  26,  it  appears  to  be  subject. 

There  can  be  no  decree  against  Joseph  Louchheim.  None  could  be 
made  effective,  except  by  injunction  to  stay  proceedings  in  a  state 
court,  and  such  an  injunction  cannot  be  issued.  Rev.  St.  U.  S.  §  720. 
The  note  held  by  Joseph  Louchheim,  which  it  Is  asked  that  he  shall 
be  required  to  deliver  up  for  cancellation,  has  been  sued  upon  in 
a  court  of  New  Jersey;  and  in  plaintiff's  brief  it  is  said,  "If  complain- 
ant is  to  pay  this  note  [and  this  court  has  difiBculty  in  restraining  a 
suit  in  a  state  court],  the  amount  of  this  note  ought  to  be  charged  to 
[Henty  S.]  Louchhofm."  This  seems  to  admit  that  the  prayer  of  the 
bfll  is,  substantially,  for  an  injunction  which  congress  has  inhibited. 
The  fraudulent  schemes,  devices,  and  acts  charged  against  Henry  S. 
Lonchheim  and  Samuel  K.  Louchheim,  by  means  whereof,  as  is  al- 
lied, the  latter  acquired  and  holds  the  legal  title  to  certain  prop- 
erty, real  and  personal,  in  fraud  of  the  plaintiff,  have  not  been 
proved.  In  arriving  at  this  conclusion,  I  have  not  been  unmindful 
of  the  role  that  in  courts  of  equity  express  and  positive  proof  of 
fraud  is  not  required.  Fraud  may  be  deduced  from  collateral  facts, 
and  can  seldom  be  shown  by  direct  evidence.  But  it  is  not  to  be 
presumed  upon  circumstances  of  mere  suspicion,  leading  to  uo  cer- 
tain result;  and  in  this  case  the  evidence  of  the  plaintiff,  and  the 
drcnmstances  upon  which  he  relies,  produce,  at  the  utmost,  but  a 
vague  misgiving  as  to  the  good  faith  of  the  defendants  in  the  trans- 
actions complained  of,  and  this  misgiving  the  testimony  on  their  be- 
half, when  fairly  considered,  is  amply  suflicient  to  dispel.  It  could 
serve  no  useful  purpose  to  discuss  the  proofs  in  detail.    They  ai-e 
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quite  voluminous,  intricate,  and  inyolved.  An  exhaustive  review  of 
them  is  not  practicable,  and  no  partial  analysis  of  them  would  be 
satisfactory.  It  is  not  necessary  to  determine  whether  or  not  a  tech- 
nical partnership  was  created,  as  is  alleged  in  the  bill,  between  Henry 
S.  Louchheim  and  the  plaintlfif.  It  is  sufficient  to  say  that  out  of 
their  dealings  with  respect  to  the  property  in  question  there  arose 
a  liability  on  the  part  of  Henry  S.  Louchheim  to  account.  This  he 
h.is  conceded  by  annexing  an  account  to  his  answer,  which,  how- 
ever, the  plaintiff  insists  is  not  correct,  and  to  which,  in  the  course 
of  his  examination  as  a  witness,  he  has  indicated — at  least  to  some 
extent — his  objections.  This  he  did  not  do  with  certainty  or  pre- 
cision, but  it  was  not  then  requisite  that  he  should.  The  account 
is  for  settlement  after,  and  not  before,  decree;  and  a  reference  to  a 
master  to  take  and  state  an  account  will,  if  desired,  be  made;  but  it 
will,  of  course,  be  understood  that  the  proceedings  in  the  master's 
office  are  not  to  be  so  extended  as  to  reopen  any  of  the  questions 
now  decided. 

As  to  the  defendants  Joseph  louchheim  and  Samuel  K.  Louch- 
heim, the  bill  is  dismissed,  with  costs.  As  to  the  defendant  Henry  S. 
Louchheim,  the  bill  is  retained  for  the  purpose  only  of  directing  an 
accounting,  and  an  order  of  reference  to  that  end  will  be  made,  if 
applied  for;  but,  in  default  of  such  application  within  10  days,  the 
bill  will,  on  motion,  be  dismissed  as  to  Henry  B.  Louchhdm  also. 


OENTBAL  TRUST  CO.  OP  NEW  YORK  v.  GEORGIA  PAO.  RY.  Oa 

BROOKS  et  al.  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK  et  aL 

(Circnlt  Court  of  Appeals,  Fifth  Circuit.    April  12,  1898.) 

No.  644. 

Contractor's  Lien  on  Railroad  Phopebtt— Foreclosure  Sale  Subjbct  to 
Libs— Rights  and  Liabilities  op  Pukchaser. 

Interveners  recovered  judgment  for  ?10,000  In  a  state  court,  and  a  decree 
that  It  be  a  lien  on  that  part  of  the  railroad  and  right  of  way  embraced  In 
their  construction  contract,  which  lien  they  seek  to  enforce  In  the  fore- 
closure case.  The  decree  of  foreclosure  In  the  main  case  provided  that 
the  purchaser  should  take  the  property  upon  the  express  condition  that  he 
would  pay  all  claims  which  should  be  adjudged  by  the  court  to  be  prior  In 
lien  to  the  mortgage  foreclosure,  and  this  provision  was  preserved  In  the 
decree  confirming  the  sale.  The  master  found  and  reported,  after  the 
sale,  that  interveners  have  a  lien,  as  established  by  the  decree  of  said 
state  court,  which  Is  superior  to  the  lien  of  the  mortgage  foreclosure,  only 
as  to  the  Improvements  placed  by  them  on  the  railroad  right  of  way;  that 
It  would  be  destructive  of  the  Interests  of  the  defendant  railway  company, 
of  the  interveners,  and  of  the  purchasers  to  allow  such  improvements  to 
be  detached  from  the  premises;  that  they  should  have  been  and  were  sold 
together,  and  the  rea.sonable  value  of  the  improvements  has  passed  ratably 
into  the  common  fund.  The  master's  report  was  approved  by  the  conrt. 
Held  that,  a  lien  having  been  found,  the  purchasers  had  no  right  to  con- 
test its  limits  or  extent  on  the  railroad  property,  and  It  was  Immaterial 
whether  it  covered  any  specific  structures  or  other  integral  part  of  the 
railway.  Interveners  were  entitled  to  a  decree  ordering  the  purchasers 
to  pay  the  amount  of  their  Judgment,  with  Interest  thereon  from  the  date 
of  its  recovery  In  the  state  court. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia. 

Frank  A.  Critz  and  B.  C.  Beckett,  for  appellants. 

John  T.  Glenn,  John  M.  Slaton,  and  Benj.  Z.  PMllipa,  for  appellees. 

Before    PABDEE     and    McCOBMICK,    Oircnit    Judges,    and 
SWAYNE,  District  Judge, 

PARDEE,  Circuit  Judge.  This  is  an  intervention  to  enforce 
a  mechanic's  lien  in  the  main  case,  which  is  a  foreclosure  suit 
brought  by  the  Central  Trust  Company  of  New  York,  trustee  in  a 
mortgage  of  May  1,  1888,  against  the  Georgia  Pacific  Railway  Com- 
pany. The  interveners  allege  that  on  June  8,  1888,  B.  M.  and  J.  M. 
Brooks  made  a  written  contract  with  the  Georgia  Paciflc  Railway 
Company  to  do  all  their  earthwork,  woodwork,  clearing,  and  grub- 
bing in  the  construction  of  11  miles  of  its  railroad,  from  sections  40 
to  50,  inclusive,  in  the  counties  of  Clay,  Oktibbeha,  and  Webster,  in 
the  state  of  Mississippi ;  that  they  commenced  work  about  June  23, 
1888,  under  this  contract,  and  worked  until  November  14  or  15, 1888, 
doing  a  very  large  proportion  of  work,  and  furnishing  a  very  large 
amoant  of  the  material  for  the  woodwork,  on  said  11  miles,  for  a 
large  part  of  which  work  and  material  the  railway  company  failed  to 
pay;  that  on  November  28,  1888,  said  B.  M.  and  J.  M.  Brooks  com- 
menced a  suit  in  the  chancery 'court  of  Oktibbeha  county.  Miss.,  to 
enforce  their  mechanic's  lien  under  the  laws  of  Mississippi  against 
said  railway  company,  and  on  November  15, 1893,  the  said  court  ren- 
dered a  final  decree  in  their  favor  for  the  balance  due  of  |10,000  and 
costs,  amounting  to  |89o.88,  and  decreed  that  the  same  be  a  lien  on 
that  part  of  the  railroad  and  right  of  way  embraced  in  their  con- 
tract, which  lien,  by  an  amended  decree  on  April  28,  1894,  was  ex- 
tended so  as  to  cover  all  the  railroad  in  Mississippi;  that  part  of  the 
railroad  from  Atlanta,  Ga.,  to  Columbus,  Miss.,  had  been  completed 
and  in  operation  several  years  before  the  date  of  the  trust  deed  of 
May  1,  1888,  but  no  part  of  the  railroad  from  Columbus  west 
to  Johnsonville,  Miss.,  a  distance  of  140  miles,  had  been  built  at  that 
date;  that  the  trust  deed  to  the  Central  Tmst  Company  provided 
for  the  building  of  this  140  miles,  and  also  provided  that  the  bonds 
secured  by  the  trust  deed  could  be  issued  on  each  section  of  10  miles 
when  completed,  but  not  before;  that  interveners  have  a  lien  under 
the  Mississippi  statutes  upon  all  of  said  railroad  in  Mississippi  for 
said  110,000,  with  interest  at  6  per  cent,  from  -November  15,  1893, 
and  all  costs;  that  said  lien  is  superior  to,  and  entitled  to  priority 
over,  any  and  all  bonds  issued  under  and  by  reason  of  said  trust  deed; 
and  that  the  holders  of  said  bonds,  or  any  part  thereof,  are  in  no  sense 
bona  fide  purchasers  or  holders  so  far  as  interveners  are  concerned. 
The  intervention,  in  suitable  averments,  contains,  besides  the  above, 
all  the  specifications  necessary  to  a  full  understanding  of  thecase pre- 
sented. The  interveners  pray,  among  other  things,  tibat  the  Georgia 
Pacific  Railway  Company,  the  Central  Trust  Company,  and  the  re- 
ceivers be  made  parties :  that  the  court  would  require  said  decree  of 
thi-  chancery  court  of  Oktibbeha  county,  in  the  state  of  Mississippi, 
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to  be  paid  in  full,  according  to  the  directions  therein  conttuned,  out 
of  the  income  of  said  railway  in  the  hands  of  said  receivers,  or  out  of 
the  proceeds  of  said  property ;  and  that  said  decree  be  given  priority 
over  all  said  bonds,  and  be  paid  off  in  full,  inclading  interest  and 
costs,  before  anything  is  paid  upon  said  bonds  or  upon  the  interest 
due  upon  said  bonds.  This  intervention  was  filed  in  the  clerk's 
office  June  8, 1894,  and  was  ordered  by  the  court  to  be  treated  as  an 
intervention  as  of  that  date.  On  August  18th  the  Central  Trust 
Company  of  New  York  and  the  Georgia  Pacific  Railway  Company  and 
the  receivers  acknowledged  service  of  the  intervention,  and  con- 
sented that  the  matter  should  be  referred  at  once  to  a  master,  where- 
upon, on  the  same  day,  the  court  ordered  that  the  inter\-ention  be 
referred  to  W.  D.  Ellis,  special  master,  to  hear  and  report  upon  the 
same.  * 

On  the  26th  of  March,  1894,  a  decree  of  foreclosure  was  entered  in 
the  main  case,  directing  the  sale  of  the  Georgia  Pacific  Railway,  to 
satisfy  the  principal  and  interest  of  the  bonds  secured  by  the  trust 
deed  to  the  Central  Trust  Company  of  May  1,  1888,  and  therein, 
among  other  things,  it  was  provided  as  follows : 

"The  purchaser  or  purchasers  at  said  sale  shall,  as  part  of  the  consideration 
for  such  sale,  take  tiie  property  purchased  upon  the  express  condition  that 
he  or  they,  or  his  or  their  assigns,  approved  by  the  court,  will,  notwithstand- 
ing, pay  off  and  satisfy  any  and  all  claims  filed  In  this  case,  bat  only  when  the 
court  shall  allow  such  claims,  and  adjudge- the  same  to  be  prior  in  lien  to  the 
mortgage  foreclosed  In  this  suit,  in  accordance  with  the  order  or  orders  of 
the  court  allowing  such  claims,  and  adjudging  with  respect  thereto;  but  this 
provision  shall  not  be  In  any  manner  appllcnble  to  the  rights  and  claims  of 
the  complainant,  as  trustee  under  the  said  first  mortgage  of  May  6,  1882.  or 
of  the  trustee  under  said  mortgage  of  October  1,  1883,  or  of  the  complainant, 
as  trustee,  under  either  of  the  equipment  sinking  fund  mortgages;  and  the 
purchaser  or  purchasers  or  their  approved  assigns  shall  be  entitled  to  appeal 
from  any  and  all  orders  or  decrees  of  the  court  in  this  respect  to  such  claims, 
or  auy  of  them,  and  shall  have  all  the  rights  In  this  respect  to  such  appeals 
which  the  complainant  Central  Trust  Company  of  New  York  wonld  have  In 
case  such  appeals  had  been  taken  by  It." 

The  sale  under  the  decree  occurred  on  August  18,  1894;  and  the 
solicitors  for  the  interveners  appeared  at  the  sale,  and  gave  a  written 
notice  to  bidders  of  the  claims  of  the  interveners.  The  mortgaged 
property  was  adjudicated  to  Charles  H.  Costa  and  Anton  H.  Thomas, 
purchasing  committee  for  the  Southern  Railway  Company,  for  the 
sum  of  1500,000,  and  the  decree  of  confirmation  recites  as  follows: 

"And  It  spearing  by  the  report  of  the  special  master  that  such  purchasers 
have  fully  complied  wKh  the  directions  of  said  decree  as  to  the  sale  of  the 
said  property,  and  that  such  purchasers  were  the  highest  and  best  bidders  for 
such  railroad  property  and  franchises,  and  that  the  same  was  struck  off  to 
them  for  the  sum  of  five  hundred  thousand  dollars  (?.">00,000),  subject,  how- 
ever, as  recited  In  said  decree,  to  the  mortgages,  receivers'  debts,  and  other 
preferential  liens  and  claims,  and  to  all  and  singular  the  terms  and  condi- 
tions in  said  decree  set  forth,  and  that  such  purchasers  have  made  the  pay- 
ment thus  far  obligatory  upon  them,  and  it  being  shown  to  the  satisfaction 
of  the  court  that  the  recitals  In  the  report  of  the  special  master  are  true,  and 
no  cause  being  shown  against  such  report;  •  •  *  and  the  court  further 
reserves  full  power  from  time  to  time  to  enter  orders  binding  upon  the  said 
Southern  Kallway  Company  and  the  said  Southern  Railway  Company  in 
Mississippi,  as  such  purchasers  under  Its  decree,  requiring  them  to  pay  into 
the  registry  of  this  court  all  such  sums  as  have  been,  or  may  be,  ordered  by 
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this  court  for  tbe  payment  of  any  and  all  recelveifl'  debts  or  claims  adjudged, 
or  to  be  adjudged,  by  it  as  prior  in  Hen  or  equity  to  the  mortgage  foreclosed 
in  this  cause,  or  entitled  to  preference  in  payment  out  of  the  proceeds  of  sale 
prior  to  the  bonds  secured  by  the  said  mortgage,  of  the  Georgia  Pacific  Rail- 
way Company." 

On  November  3, 1894,  the  following  written  agreement  was  filed  in 
the  case,  and  submitted  to  the  master: 

"We  hereby  withdraw  the  demurrer  heretofore  filed  to  the  Intervening  peti- 
tion of  said  J.  M.  Brooks,  surviving  partner,  et  al.,  in  the  above-stated  case, 
and  admit  the  statements  of  fact  contained  in  said  petition  to  be  true.  We 
agree  that  Exhibit  A  to  said  petition  is  a  true  copy  of  the  contract  between 
the  Georgia  Pacific  Railway  Company  and  R.  M.  and  .T.  M.  Brooks,  under 
which  the  work  was  done  for  which  allowance  is  claimed  in  said  intervention; 
that  Exhibit  B  to  said  petition  Is  a  true  copy  of  the  original  decree;  and 
Exhibit  C  to  said  petition  Is  a  true  copy  of  the  amendment  of  said  decree 
In  the  case  of  R.  M.  &  J.  M.  Brooks  et  al.  vs.  the  Georgia  Pacific  Railway  Com- 
pany, In  the  chancery  court  of  Oktibbeha  county,  Mississippi,  as  stated  in  said 
petition;  and  we  further  agree  that  said  Exhibits  A,  B,  and  0  may  be  used 
as  evidence  In  the  trial  of  all  issues  presented  by  said  petition  without  further 
authentication  or  proof  of  said  exhibits.  It  Is  further  admitted  that  on  the 
18th  day  of  August,  1894,  Frank  A.  Critz,  as  solicitor  of  said  interveners,  in 
the  dty  of  Atlanta,  Ga.,  at  the  time  and  place  appointed  for  the  sale  of  the 
Geoi^ia  Pacific  Railway  In  the  decree  in  the  above-stated  case,  and  at  the  sale 
of  said  railway  under  said  decree,  before  any  bid  was  made  by  the  purchaser 
at  said  sale,  read  in  the  presence  and  in  the  hearing  of  said  purchaser  notice 
of  the  claim  of  said  Interveners,  and  of  said  Intervention,  as  shown  by  said 
written  notice  filed  in  this  case  on  said  IStb  day  of  August,  18&4;  and  it  is 
agreed  that  said  written  notice,  with  the  indorsements  thereon,  may  be  used 
as  evidence  in  the  trial  and  disposition  of  said  intervention.  The  Mississippi 
statutes  referred  to  in  said  petition  need  not  be  pleaded  more  fully.  The  above 
agreement,  however,  is  made  subject  to  the  right,  which  Is  hereby  expressly 
reserved,  to  object  to  any  and  all  matter  offered  as  evidence  which  may  not 
be  material  iand  relevant  to  this  issue  in  this  intervention. 

"Signed  this  November  3rd,  1804.  James  Weatherly, 

"Sol'r  for  Ga.  Pac.  Railway,  and  Southern  Rwy.  Co.,  Purchaser. 

"Henry  Crawford, 

"Sol'r  for  Same  Parties." 

After  hearing  the  parties,  the  special  master,  on  the  7th  of  Maj, 
1896,  filed  a  very  exhaustive  and  well-considered  report,  concluding 
as  follows: 

"The  special  master  finds  and  reports  as  follows:  (1)  That  the  Interveners, 
as  contractors,  have  a  lien  set  up  and  established  by  the  decree  set  forth  In 
the  record  of  this  case,  which  is  superior  to  the  lien  of  the  bondholders  only 
as  to  the  Improvements  and  erections  placed  by  them  on  the  railroad  right  of 
way.  (2)  That  the  lien  of  the  bondholders  Is  superior  to  the  lien  of  Uie  In- 
terveners upon  the  realty  composing  the  right  of  way  and  substructure  of 
the  railroad,  as  distinguished  from  anything  like  depots,  bridges,  cross-ties, 
culverts,  or  rockwork  which  the  interveners  may  have  furnished  and  erected. 
(3)  The-  proof  does  not  show  what  work,  improvements,  or  erections  the  In- 
terreners  did  on  the  line  of  road  covered  by  their  contract  with  sufficient  de- 
tail or  certainty  or  value  to  authorize  any  finding  In  their  favor  for  any  par- 
ticular amount,  and  therefore  the  special  master  is  forced  to  find  against 
their  claim  as  presented  and  proven  In  the  proceedings  in  this  case.  (4)  The 
special  master  finds  that  it  would  be  destructive  of  the  interests  of  the  de- 
fendant railway  company,  and  of  the  interveners,  and  of  the  purchasers,  to 
allow  the  improvements,  whatever  they  were,  erected  by  the  interveners,  to 
be  detached  or  moved  away  from  the  premises;  and  therefore  they  should 
have  been  and  were  sold  together,  and  whatever  was  the  reasonable  value 
of  such  Improvements  and  erections  has  passed  ratably  into  the  common 
fund.   (5)  The  railway  east  of  Columbus,  Miss.,  was  not  subject  to  the  lien 
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of  the  Intervener*,  and  therefore  should  not  be  taken  Into  acoonnt  in  esti- 
mating the  pro  rata  value  of  the  improvementa  and  erections  made  by  the 
interveners." 

The  scope  and  effect  of  this  report  do  not  seem  to  have  been  fully 
nnderstood  by  the  counsel  for  the  interveners,  for  they  filed  elabo- 
rate exceptions  to  it,  and  thereafter  sought  to  amend  their  interven- 
tion, presenting  new  matter  and  new  questions,  all  of  which  resulted 
in  a  dismiasal  of  their  intervention  (83  Fed.  386),  from  which  they 
appeal  to  this  court. 

The  assignment  of  errors  is  very  elaborate,  and  presents  many 
questions  which  have  been  very  learnedly  and  elaborately  argued  in 
this  court;  but,  under  the  view  which  we  take  of  the  case,  many  of 
these  questions  need  not  be  considered.  The  master  finds  and  re- 
ports that  the  interveners  have  a  lien,  as  established  by  the  decree  of 
the  chancery  court  of  Oktibbeha  county,  which  is  superior  to  the  lien 
of  the  bondholders  as  to  the  improvements  and. erections  placed  by 
them  on  the  railroad  right  of  way,  and  that  it  would  be  destructive 
of  the  interests  of  the  defendant  railway  company  and  of  the  inter- 
veners and  of  the  purchasers  to  allow  the  improvements,  whatever 
they  vrete,  erected  by  the  interveners,  to-be  detached  or  moved  away 
from  the  premises.  Therefore  they  should  have  been,  and  were, 
sold  together,  and  whatever  was  the  reasonable  value  of  such  im- 
provements and  erections  has  passed  ratably  into  the  common  fund. 
By  the  decree  of  foreclosure  in  the  main  case  it  is  provided  that 
the  purchaser  shall,  as  a  part  of  the  consideration  for  the  sale,  take 
the  property  purchased  upon  the  express  condition  that  he  will  pay 
off  and  satisfy  all  claims  filed  in  court  which  should  be  adjudged  by 
the  court  to  be  prior  in  lien  to  the  mortgage  foreclosed, — ^that  is  to 
sayi  prior  in  lien  on  the  railway  property  to  the  rights  of  the  bond- 
holders under  the  mortgage  of  May  1, 1888;  and  this  provision  is  sub- 
stantially preserved  in  the  decree  confirming  the  sale.  The  report 
of  the  special  master,  finding  the  lien  in  favor  of  the  interveners,  ap- 
pears to  have  been  appi'oved  by  the  judge  of  the  circuit  court;  and. 
for  the  elaborate  and  convincing  reasons  given  by  the  special  master, 
we  think  it  was  correct.  And  the  same  may  be  said  of  the  fourth 
finding  of  the  special  master,  to  the  effect  that  the  improvements 
made  by  interveners  should  not  have  been  detached  or  moved  away, 
and  that  it  was  necessary  and  proper  to  sell  the  whole  property  to- 
gether, the  value  of  the  improvements  and  erections  passing  to  the 
common  fund.  This  being  the  case,  we  are  of  opinion  that,  under 
the  terms  of  the  decrees  of  foreclosure  and  confirmation,  the  pur- 
chasers have  no  right,  a  lien  being  found,  to  contest  the  limits  or 
extent  of  the  lien  on  the  railway  property.  Under  the  terms  of  sale, 
the  interveners  were  deprived  of  all  power  to  ])rotect  themselves 
by  purchasing  the  property  on  which  they  had  a  lien,  and  they  had 
a' right  to  rely  upon  the  provisions  made  for  their  protection  in  tht 
decrees  of  the  court,  under  which  whatever  amount  should  be  ad- 
judged in  their  favor  as  a  lien  the  purchasers  agreed  to  pay  as  n 
part  of  the  consideration;  and  we  conclude  that  it  is  now  wholly  im- 
material whether  the  lien  adjudged  in  favor  of  the  interveners  on  a 
portion  of  the  railway  property  covers  specific  superstructure,  wood- 
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work,  right  of  waj,  or  any  other  integral  part  of  tiie  railway.  ThlB 
view  of  the  case  is  fully  supported  by  the  principles  declared  and 
followed  by  the  supreme  court  in  Swann  v.  Wright's  Ex'rs,  110  U.  S. 
390,  599,  4  Sup.  Ct  235,  Trust  Co.  v.  Newman,  127  U.  S.  649,  659,  8 
Sup.  Ct.  1364,  and  Compton  v.  Jesup,  167  U.  S.  1,  33, 17  Sup.  Ct.  795, 
et  seq.,  aud  disposes  of  this  appeal. 

The  decree  of  the  circuit  court  is  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  enter  a  decree  in  favor  of  the  interven- 
ers, J.  M.  Brooks  et  al.,  for  the  amount  found  by  the  master  to  be 
due  upon  their  claun,  to  wit,  the  mm  of  |10,000,  with  interest  thereon 
from  November  15,  1893,  until  paid,  at  the  rate  of  6  per  centum  per 
annum,  and  the  further  sum  of  1895.88,  costs  of  suit  in  the  state  court 
of  MiR6i»sippi,  and  ordering  the  purchasers  of  the  railway  property 
to  pay  said  amounts,  together  with  the  costs  of  the  cause. 


BOWERS  V.  VON  SCHMIDT. 

(Circuit  Court,  N.  D.  CallfornUu    April  21,  189B.) 

No.  10,244. 

Violation  of  Ikjunctiom— Contempt— Patent  Ihfbingbmknt  Sott. 

One  selling  a  machine  contrary  to  the  terms  of  an  Injunction  in  a  patent 
infringement  suit  18  guilty  of  a  technical  contempt,  though  be  in  good 
faith  supposes  himself  authorized  to  make  the  sale  under  an  arrangement 
made  subsequent  to  the  decree,  and  to  which  complainant  is  a  party. 
Before  making  the  sale,  it  is  his  duty  to  bring  such  arrangement  to  Oie 
notice  of  the  court,  and  procure  a  modlflcatiun  of  the  injuuction;  but  the 
arrangement,  and  the  defendant's  good  faith,  will  be  considered  in  miti- 
gation of  the  punishment. 

This  was  a  proceeding  brought  in  the  above-entitled  case  against 
A.  W.  Von  Schmidt  to  punish  him  for  an  alleged  contempt  in  violat- 
ing an  injunction. 

John  H.  Miller,  for  complainant. 
Wheaton  &  Kalloch,  for  respondent. 

MORROW,  Circuit  Judge  (orally).  The  interlocutory  decree  of 
this  court,  dated  July  23,  1894,  ordered,  adjudged,  and  decreed: 

"That  the  said  Ailexey  W.  Von  Schmidt,  his  agents,  servants,  workmen, 
attorneys,  and  employ(^s.  be,  and  they  are  hereby,  perpetually  enjoined  and 
restrained  from  making,  using,  or  selling  any  dredging  machine,  appliance,  or 
apparatus  containing  the  Inventions  claimed,  covered,  and  patented  in  and  by 
dalms  10,  16.  25,  53,  54,  and  59,  or  any  or  either  of  them,  of  patent  No.  318,859, 
datpil  May  2R.  1885,  and  also  from  making,  using,  or  selling  any  dredging 
macliint>.  apparatus,  or  appliance  containing  the  inventions  claimed,  covered, 
and  protected  by  claims  13,  17,  and  18,  or  any  or  either  of  them,  of  letters 
patent  No.  355,201,  dated  December  28,  1886."  63  Fed.  572,  affirmed  by  25 
C.  C.  A.  .123,  80  Fed.  121. 

In  an  affidavit  filed  by  Mr.  Bowers;  it  is  alleged: 

That  the  resiwndent,  A.  W.  Von  Schmidt,  had  full  knowledge  of  this  do- 
crw.  and  of  the  terms  thereof,  and  "that  the  dredging  machine  involved  in 
tlilii  case,  .and  claimed  to  be  an  infringement,  was  a  certain  maclilne  known 
as  tlie  'Von  Schmidt  Dredger.'  somptinies  called  the  'Oakland,'  and  at  the 
time  of  the  settlement  with  the  McXee  Bros.,  hereinafter  mentioned,   caid 
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defendant  owned  a  one-half  Interest  In  said  machine,  and  the  McNee  Bros. 
owned  the  other  half;  that  after  the  entry  of  said  decree  the  said  McNee 
Bros,  settled  with  aftlaut  for  the  Infringement  of  which  they  had  been  guilty 
by  the  use  In  conjunction  with  A.  W.  Von  Schmidt  of  the  dredger  Oakland, 
and  by  the  use  of  similar  machines  In  the  Eastern  states,  and  outside  of  Cali- 
fornia; that  in  and  by  the  settlement,  and  as  a  part  thereof,  and  In  addition 
to  the  money  and  other  property  paid  by  the  HcNees  to  affiant  for  said  In- 
fringement, they  transferred  and  conveyed  to  affiant  their  one-half  Interest 
in  the  said  dredger  Oakland,  and  thereafter  this  affiant  owned  a  one-half 
interest  therein,  and  the  defendant.  Von  Schmidt,  owned  tbe  other  half  interest; 
that  a  few  days  ago  affiant  was  Informed  by  John  McMullen,  who  Is  presi- 
dent of  the  San  Francisco  Bridge  Company,  a  corporation  engaged  in  the 
dredging  business,  that  the  said  Von  Schmidt  has  sold  to  the  San  Francisco 
Bridge  Company  his  (the  said  Von  Schmidt's)  one-half  interest  In  said  dredger 
Oaliland,  and  that  tbe  San  Francisco  Bridge  Company  has  purchased  of  and 
from  tbe  said  Von  Schmidt  the  said  one-half  Interest  in  said  dredger  Oakland, 
and  has  paid  to  the  said  Von  Schmidt  a  large  sum  of  money,  to  wit,  about 
thirteen  thousand  dollars,  of  which  sum  they  have  paid  the  said  Von  Schmidt, 
for  his  own  use,  ten  thousand  dollars,  and  have  paid  the  remainder  to  various 
persons  in  liquidation  of  claims  against  sold  dredger  Oakland;  that  affiant 
was  very  much  astonished  at  the  information.  Inasmuch  as  the  decree  In  this 
case  enjoined  and  prohibited  tbe  said  Von  Schmidt  from  selling  the  said  dredg- 
ing machine,  or  his  Interest  therein;  that  affiant  never  gave  the  said  Von 
Schmidt  permission  to  sell  the  said  machine,  or  his  interest  therein,  and  the 
said  Von  Schmidt  sold  his  said  Interest  In  said  machine  without  the  knowledge 
or  consent  of  affiant;  that  the  said  dredger  Oakland  contains  and  embodies 
the  inventions  claimed,  covered,  and  patented  in  and  by  tbe  several  claims  of 
the  two  patents  hereinabove  referred  to." 

In  reply  to  the  order  to  show  cause,  and  the  aflBdavit  of  Bowers, 
Von  Schmidt  filed  this  affidavit: 

"A.  W.  Von  Schmidt,  being  duly  sworn,  deposes  and  says  that  he  is  the 
respondent  in  the  above-entitled  cause;  that  he  has  read  the  affidavits  of  A. 
B.  Bowers  and  J.  U.  Jliller  in  this  proceeding.  Affiant  admits  that  on  or 
about  the  8th  day  of  September,  185)7,  he  did  sell  to  the  San  Francisco  Bridge 
Company  an  undivided  one-half  Interest  In  and  to  the  Von  Schmidt  dredge." 

Mr.  Von  Schmidt  then  proceeds  to  relate  the  circnmstances  of  the 
transaction  which  is  charged  as  a  violation  of  the  injunction,  show- 
ing that  there  had  been  negotiations  concerning  the  use  of  the 
dredge  Oakland  by  the  San  Francisco  Bridge  Ck)mpany,  and  that,  as 
the  result  of  those  negotiations,  he  deemed  himself  permitted  to  sell 
his  interest  in  this  dredge  to  the  bridge  company.  But  all  of  the 
matter  contained  in  this  affidavit,  after  the  statement  that  he  admits 
having  sold  his  interest  in  the  dredge,  is,  in  my  judgment,  irrelevant 
and  immaterial  in  determining  whether  or  not  Von  Schmidt  has  vio- 
lated the  order  of  this  court.  The  order  of  this  court  was  that  he 
should  not  make,  use,  or  sell  any  dredging  machine,  apparatus,  or 
appliance  containing  the  invention  claimed.  He  did  sell  his  half  in- 
terest in  that  dredge.  That  constituted  a  violation  of  the  order; 
and  all  matters  that  are  set  up  in  the  affidavits,  and  in  this  affidavit 
in  particular,  showing  the  circumstances  of  the  transaction,  and  that 
they  were  negotiations  in  which  Mr.  Bowers  was  involved  as  a  part 
owner  of  the  dredge, — in  my  judgment, — only  go  in  mitigation  of  the 
punishment  which  should  be  inflicted  by  the  court  in  this  case. 
When  the  matter  was  presented  to  the  court  upon  argument,  it  oc- 
curred to  me  that  Mr.  Bowers  had.  by  his  transactions  with  the 
bridge  company,  in  giving  them  permission  to  use  his  half  interest  in 
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that  dredge,  and  by  agreeing  with  the  bridge  company  that  they 
might  procure  the  use  of  the  other  half  of  the  dredge  owned  by  Von 
Schmidt,  gone  so  far  tliat  there  was  no  contempt  of  court  on  the  part 
of  Von  Sdimidt  in  the  sale  of  his  half  of  the  dredge.  But,  upon  fur- 
ther examination  of  the  question,  I  am  convin(»ed  that  Von  Schmidt 
cannot  be  excused  by  the  matter  set  up  in  his  defense,  and  that  all 
these  transactions  with  which  Bowers  was  connected,  and  that 
between  Von  Schmidt  and  the  bridge  company,  to  which  it  is  alleged 
Bowers  consented,  can  only  be  considered,  as  I  said  before,  in  mitiga- 
tion of  the  punishment  to  be  inflicted  upon  the  respondent.  If, 
under  the  circumstances,  Von  Schmidt  should  have  been  allowed 
to  dispose  of  his  half  of  the  dredge,  then  the  order  of  the  court  should 
have  been  so  modified.  I  find  that  1  am  justified  in  this  view  of  the 
law  by  the  rule  that  was  adopted  in  the  case  of  Williamson  v.  Carnan, 
1  Gill  &  J.'  184,  and  followed  in  this  court  in  the  case  of  Muller  v. 
Henry,  5  Sawy.  464,  Fed.  Cas.  No.  9,916.  In  the  first-named  case, 
the  levy  court  of  Baltimore  had  authority,  by  proceedings  for  that 
purpose,  to  close  a  public  road  which  ran  through  the  lands  of  the 
defendant  in  the  injunction  suit  The  defendant  was  about  to  close 
the  road,  and  an  injunction  was  obtained  from  the  Baltimore  county 
court,  sitting  in  equity,  restraining  him  from  so  doing.  A  writ  of 
certiorari  had  in  the  meantime  been  issued  by  the  Baltimore  county 
court,  and  the  proceedings  of  the  levy  court  reviewed.  The  action 
of  the  levy  court  in  respect  to  the  road  was  determined  to  be  invalid, 
for  the  want  of  some  formality.  The  parties  thereupon  applied  to 
the  jwoper  tribunal  by  petition  in  the  regular  course,  and  obtained 
anotiier  order  for  the  closing  of  the  road.  All  the  parties,  including 
the  complainants  in  the  injunction  suit,  had  notice  of  the  application, 
and  the  latter  attended,  and  opposed  the  granting  of  the  order.  In 
pursuance  of  this  authority,  supposing  that  it  would  protect  him 
from  the  operations  of  the  injunction,  the  party  enjoined  again  pro- 
ceeded to  close  the  road.  In  a  showing,  upon  attachment,  why  he 
should  not  be  punished  for  contempt  in  thus  disobeying  the  order  of 
die  court,  the  defendant  alleged: 

"That  the  eaJd  onler  [referring  to  the  last  ordpr  ohtain«>d  for  closing  the 
road]  being  final  and  conclnslvc.  without  appeal,  and  no  writ  of  certiorari  hav- 
ing hcen  applied  for,  and  the  said  road  so  authorized  to  be  closed  piissing 
transrersely  through  the  farm  of  the  petitioner,  and  the  complainants  by  the 
altering  of  the  said  road  having  another  and  a  better  and  sliorter  road,  and 
the  petitioner  being  greatly  aggrieved  by  the  passing  of  the  said  road  through 
his  lands,  and  conceiving  himself  fully  anthorized  to  do  so  by  the  said  order, 
be,  by  Tlrtne  of  said  order,  and  not,  as  he  avers,  In  contempt  of  the  court,  did 
proceed  to  close  the  said  road,  and  that  he  shut  up  or  closed  the  same  without 
force,  and  before  any  attachment  had  Issued  against  him;  that,  since  he  had 
doced  the  road,  he  had  removed  his  inner  fences,  and  planted  an  orchard  on 
cither  side  of,  and  through  the  bed  of,  the  said  road;  and  that  the  removal  of 
Us  fences  will  be  attended  with  great  and  irreparable  damage  to  him." 

In  commenting  upon  this  explanation  of  defendant's  conduct,  the 
chancellor  says: 

"It  appeftrs,  then,  by  the  defendant's  petitions  of  the  3d  of  January  and  22d 
of  Aprfl,  that  he  had  conceived  himself  fully  and  legally  authorized  to  dose 
thli  highway,  by  virtue  of  the  order  of  the  levy  court,  not  withstand  Iuk  the 
tnjnnction  of  this  court,  which  bad  positively  prohibited  him  from  closing  or 
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obstTHctJng  It  In  any  way  whatever;  or,  In  other  words,  that  the  final  order 
he  had  obtained  had  virtually,  yet  effectually  and  completely,  dissolved  and 
annulled  the  Injunetion  heretofore  granted  by  this  court  •  •  •  By  the 
second  petition,  this  court  is,  In  effect,  gravely  asked  to  make  a  most  ex- 
traordinary transit  over  all  Its  own  proceedings.  Into  those  of  the  levy  oonrt; 
toi  ((.pprove  and  act  upon  them,  and  totaBy  disregard  its  own.  For  an  order 
of. this  court,  as  prayed,  that  the  road  should  be  suffered  to  remain  closed, 
and  th|at  the  defendant  should  be  discharged  from  the  attaehnient,  most 
manifestly  could  stand  upon  no  other  foundation  than  a  complete  affirmance 
of  the  proceedings  of  the  levy  court,  and  an  entire  disregard  of  all  the  prevlons 
proceedings  of  this  court.  I  never  before  heard  of  such  an  Indirect  mode  of 
obtaining  a  virtual  dissolution  of  an  injunction,  by  bringing  to  bear  upon  it 
a  Judicial  decision  of  another  and  totally  different  tribunal,  not  exercising  or 
having  any  appellate  Jurisdiction  over  the  court  whence  the  injunction  issued. 
An'  injunction  emUatlng  from  a  competent  autliorlty  is  a  command  of  the 
law;  and  the  citizen  is,  as  I  have  Always  understood,  bound  to  yield  Implicit 
obedience  until  the  restriction  has  been  removed  by  the  authority  which  Im- 
posed It.  But,  if  the  position  assumed  by  this  defendant  be  aorrect,  then. 
Instead  of  obeying  or  moving  to  dissolve  an  Injunction,  a  party  may  avail 
himself  of  various  modes  of  getting  around  or  under  or  over  it,  without  being 
chargeable  with  the  slightest  contempt  of  the  law.  The  Judgment  of  this 
coqrt,  continuing  the  Injunction,  was  founded  upon  the  proof  or  admission 
of  certain  facts,  after  hearing  both  parties,  as  to  the  very  point  whether  it 
ought  to  be  continued  or  not.  But,  If  It  could  be  Indirectly  and  virtually 
dissolved  by  a  judgment  of  the  levy  court,  upon  a  different  case,  then  It  might 
be  evaded  by  one  party  without  hearing  the  opposite  party  as  to  the  former 
or  any  new  facts  or  equity  which  he  might  be  able  to  show  as  a  most  solid 
ground  for  its  further  continuance.  The  court  commanding  obedience  to  an 
Injunction  might  thus  be  brought  into  collision  with  another  court  alleged 
to  have  sanctioned,  or,  as  this  defendant  has  said,  ratified,  the  acts  In  dis- 
obedience of  It,  In  which  conflict  of  Jurisdiction  the  rights  of  persons  and  of 
property,  it  Is  evident,  must  suffer,  while  he  who  produced  the  scutfle  might 
escape  with  the  spoil.  Surely,  such  principles,  which,  to  say  the  least  of  them, 
lead  BO  directly  to  disorder  and  confusion,  ought  not  to  be  tolerated  for  a  mo- 
ment" 

In  Muller  v.  Henry,  5  Sawy.  464,  Fed.  Gas.  No.  9,916,  the  late  Jadge 
Sawyer  followed  the  rule  established  in  the  case  just  cited,  where 
the  subject  of  controversy  related  to  the  filling  up  of  streets  in 
Napa  City,  in  this  state,  in  such  a  manner  as  to  dam  up  water  com- 
ing from  high  ground  beyond,  upon  complainant's  lot,  creating  a  nui- 
sance. Upon  the  hearing  of  the  application  for  a  temporary  injunc- 
tion upon  the  bill,  answer,  and  affidavits,  the  court  held  that  the 
proceedings  of  the  board  of  trustees  under  which  the  defendants 
were  doing  the  work  were  void,  by  reason  of  not  having  been  taken 
in  accordance  with  the  city  charter.  After  the  issuing  of  the  in- 
junction, the  board  of  trustees  passed  another  ordinance,  authorizing 
the  doing  of  the  same  work,  which  for  the  purpose  of  the  decision  of 
the  com-t,  was  assumed  to  be  in  accordance  with  the  requirements  of 
the  charter.  Under  the  authority  of  these  proceedings,  without 
bringing  them  to  the  attention  of  the  court,  and  while  the  injunction 
was  still  in  force,  the  defendants  again  commenced  to  fill  in  the 
streets  as  they  were  doing  before  tliey  were  stopped  by  the  injunc- 
tion. Upon  the  proceeding  instituted  by  the  complainant  to  punish 
the  defendants  for  contempt  in  violating  the  injunction,  tlipy  set  up 
the  said  subsequent  proceedings  of  the  board  of  trustees  as  a  justifica- 
tion. The  court  held  that  they  were  guilty  of  contempt,  and  that  a 
party  can  only  be  relieved  from  the  operation  of  an  injunction  abso- 
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lately  prohibiting  the  performance  'of  a  speciflo  act  by  the  coBrt 
gMDting  the  injunction.  Apply  this  rule  to  the  present  case,  we 
hare  here  no  order  of  another  court  having  jurisdiction,  we  will 
say,  over  the  sale  of  the  property,  but  what  is  claimed  to  be  the 
implied  consent  of  the  patentee.  T^iiB  is  clearly  not  sufficient,  under 
the  circumstances  of  this  case.  If  Von  Schmidt  believed  he  had 
the  consent  of  the  patentee  to  make  the  sale,  he  should  have  come  to 
this  court,  and  obtained  an  order  modifying  the  interlocutory  decree 
in  that  particular.  There  is  therefore  nothing  for  this  court  to  do 
but  to  adjudge  that  Von  Sclimidt  is  guilty  of  contempt  of  court  The 
only  question  remaining  is  as  to  the  punishment. 

Mr.  Kalloch:  Will  counsel  be  heard  upon  the  matter  of  mitigation 
of  punishment? 

The  Court:  I  think  I  fully  understand  all  of  the  facts,  so  far  as 
that  is  concerned.  I  am  about  to  read  the  matter  that  I  think  is 
pertinent  upon  that  question. 

Mr.  Miller:  If  your  honor  please,  I  simply  desire  to  say,  on  behalf 
of  the  complainant  in  the  case,  that  we  have  no  desire  tiiat  Col.  Von 
Schmidt  shall  be  punished  in  any  excessive  amount.  We  are  will- 
ing tliat  the  court  should  impose  a  minimum  penalty. 

The  Court:  I  desire  to  read  the  matter  which  I  deem  to  be  in  miti- 
gation of  tlie  punishment  to  be  inflicted  upon  Col.  Von  Schmidt. 

It  seems  that  Bowers  entered  into  this  contract  with  the  bridge 
company: 

"Memorandum  of  agreement  between  San  Francisco  Bridge  Company,  a 
corporation,  party  of  the  first  part,  and  Bowers  Oailfomla  Dredging  Company, 
a  corporation,  party  of  the  second  part,  both  created  under  the  laws  of  Cali- 
fornia, made  this  21st  day  of  July,  1897:  Whereas,  the  party  of  the  first 
part  is  engaged  In  the  dredging  business;  and  whereas,  the  party  of  the  sec- 
ond part  is  the  owner  of  the  right  to  use  in  the  state  of  California  certain 
pateotB  granted  to  A.  B.  Bowers,  A.  W.  Von  Schmidt,  and  others,  and  Is  also 
owner  of  a  one-half  (%)  Interest  in  a  certain  dredging  machine,  and  Its  ap- 
purtenances, known  as  the  'Von  Schmidt  Dredger,'  the  'Oaljland';  and 
whereas,  the  United  States  government  has  appropriated  the  snm  of  $1701000 
for  dredging  at  Mare  Island,  California;  and  whereas,  the  party  of  the  first 
part  intends  to  bid  for  the  contract  for  said  dredging  [this  cootract  is  by  the 
Bowers  California  Dredging  Company,  but  Bowers  had  transferred  bis  Inter- 
nt  to  tliat  company,  and  was  president  of  the  company]:  Now,  therefore,  if 
»ld  party  of  the  first  part  secures  said  contract,  either .  by  public  letting  or 
prirate  contract,  or  if  the  dredging  machine  of  the  party  of  the  first  pact  Is 
used  or  employed  on  said  work  by  itself,  or  by  any  other  party,  the  party  of 
the  Hret  part  agrees  to  pay  to  the  p.irty  of  the  second  part  the  sum  of  $eVen 
pet  cent  on  the  total  gross  price  the  government  pays  for  said  work  on  said 
contract;  said  payment  to  be  made  monthly,  within  five  days  of  the  time 
the  party  of  the  first  part  receives  its  montlUy  estimates  on  account  of  said 
contract  In  consideration  of  said  agreement  to  pay  the  amount,  and  in  the 
manner,  above  specified,  and  the  further  consideration  to  it  In  hand  paid,  the 
fecelpt  of  which.  Is  hereby  acknowledged,  the  party  of  the  second  part  hereby 
grants  an  exclusive  license  to  the  party  of  the  first  part  to  use  the  aifore- 
mentioned  patents,  or  any  or  all  of  them,  on  said  dredging,  and  further  agrees 
to  give  It  the  free  use  on  said  contract  of  Its  one-half  Interest  in  the  certain 
Von  Schmidt  dredging  machine  hereinbefore  mentioned,  until  the  completion 
of  said  contract  provided  the  other  half  can  be  obtained  from  A.  "W.  Von 
Sdimldt;  U  being  understood  that  the  party  of  the  first  part,  if  it  desires  to' 
Use  said  Von  Schmidt  machine,  must,  at  Its  own  expense,  arrange  for  thei  use 
of  the  other  one-half  interest  of  said  dredger  with  A.  W.  Von  Schmidt." 
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What  did  they  do?  The  San  Francisco  Bridge  Company,  nnder 
this  agrecinent,  understanding  that  it  had  the  right  to  obtain  the 
use  of  the  Von  Schmidt  dredge,  pujfchased  it,  although  they  only  liad 
the  right  to  use  it.  And  these  affidavits  are  to  the  effect  that  the 
Bowers  Company  only  intended  that  they  should  have  the  right  to 
use  the  Bowers  half  interest,  and  procure  the  use  of  the  other  halt 
But  the  bridge  company  show  that  they  thought  they  had  permission, 
under  this  agreement,  to  obtain  the  Von  Schmidt  interest  the  best 
way  they  could;  if  they  could  not  rent  it,  they  might'biiy  it  That 
agreement  did  give  to  the  bridge  company  the  apparent  consent 
to  acquire  the  Von  Schmidt  machine,  and  Von  Schmidt  undoubtedly 
considered  that  he  was  entitled  to  sell  it  to  the  company.  And  he 
says  so  in  his  affidavit.  He  says  he  supposed  he  had  a  right  to  sell 
it  to  them  under  that  permission  of  Bowers,  and  therefore  they  did 
not  come  into  court  and  get  the  permission  of  the  court  upon  that 
proposition,  or  to  secure  a  modification  or  dissolution  of  the  injunc- 
tion. But,  under  the  rule  I  have  stated,  the  defendant  is  guilty  of  a 
technical  violation  of  the  order  of  court.  The  judgment  of  the 
court  is  that  the  respondent  pay  a  fine  of  fSO;  and,  if  he  does  not  pay 
the  fine  within  10  days,  he  will  be  imprisoned  until  the  fine  is  paid, 
not  to  exceed  30  days. 


McNAMEE  v.  HUNT. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    May  8, 1888.) 

No.  248. 

1.  CosTRAOTon's  Nbomoes'ce— Liability  of  Employer. 

An  employer  is  liable  for  Injuries  to  third  parties  when  they  result  di- 
rectly from  acts  of  a  coutractor  which  he  had  expressly  authorised,  or 
which  were  necessary  to  the  performance  of  the  contract,  but  not  when 
they  result  from  acts  purely  collateral  to  the  contract  and  arising  Indi- 
rectly In  the  course  of  performance. 

S.  Construction  of  WRrrxKN  Ikstrumkrts— Protikcb  of  Jury. 

In  general,  the  construction  of  written  Instruments  Is  for  the  court:  but 
where  the  efTect  of  papers  collaterally  Introduced  in  evidence  depends, 
not  only  upon  the  construction  of  the  instruments,  but  also  upon  external 
circumstances,  the  Inferences  of  fact  to  be  drawn  from  such  papers  should 
be  left  to  the  Jury. 

&  8am K— Withdrawal  of  Isscb  from  Jory. 

It  Is  reversible  error  for  the  court  to  take  from  the  Jury  the  issue  as  to 
whether  or  not  the  circumstances  surrounding  a  contract  were  such  that 
the  employer  must  have  known  th.it  blasting  would  be  necessary  in  order 
to  carry  It  Into  effect,  and  to  find  that  he  had  such  knowledge,  where  be 
expressly  denies  it,  and  there  is  some  evidence  corroborating  his  dentaL 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

James  H.  Merrimon,  for  plaintiff  in  error. 
Charles  A.  Moore,  for  defendant  in  error. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  PAUL,  Dis- 
trict Judge. 
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SDIONTON,  Circuit  Judge.  Tliis  case  comes  np  by  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  Western  district  of 
North  Carolina.  The  action  was  brought  against  the  owner  of  a  lot 
of  land  in  the  city  of  Asheville,  N.  C,  for  whom  an  excavation  was. 
being  made  for  the  foundation  of  a  building  in  that  city.  Tlais  ex-' 
cavation  was  eflfected  by  blasting;  and  the  plaintiff  below  (defend- 
ant in  error  here)  alleges  that  a  piece  of  rock  throiwn  out  by  the 
blasting  broke  his  leg,  and  inflicted  serious  injuries  on  him.  The 
(ase  was  tried  before  a  jury,  on  complaint,  answer,  and  testimony; 
and  a  verdict  was  found  for  the  plaintiff  below  in  the  sum  of  |8,5<)0. 
After  nmking  a  motion  for  a  new  trial,  without  avail,  the  plaintiff 
in  error  obtained  his  writ  of  error;  and  the  case  is,  before  us  on  24' 
assignments  (ft  errw. 

The  defendant  below  was  the  legal  owner  of  the  lot  in  Asheville. 
Ht  desired  to  erect  a  brick  building  thereon  for  the  use  of  a  Toung 
Men's  Institute,  and  to  that  end  obtained  the  consent  of  the  city  an- 
tborities  to  excavate  a  foundation  and  erect  the  building.  He  adver- 
tised for  bids  for  the  excavating  work,  and  finally  agreed  with  one 
Britt,  a  contractor,  for  the  completion  of  the  work  for  a  lump  sum  of 
?645.  It  is  important  to  know  the  precise  terms  of  the  contract,  and 
it  is  inserted  here: 

"BUtmore,  N,  0.,  April  Iftth,  1892. 

"Bids  will  be  received  by  the  undersigned,  up  to  and  including  the  23d  April, 
for  excavation  of  lot  southeast  corner  of  Eagle  and  Market  streets.  Lot  Is 
to  be  excavated  entire  length,  60  feet  wide,  from  the  line  of  Market  street, 
and  an  average  depth  of  9  feet.  Particulars  can  be  obtained  from  the  under- 
signed. Bids  of  stated  sum  for  the  entire  work  are  preferred  to  those  for 
cubic  yard.  Charles  McNamee." 

"AshevlUe,  N.  0.,  April  21st,  1892. 
"A  bid  for  excavation  of  lot  southeast  corner  of  Eagle  and  Market  street. 
Lot  Is  to  be  excavated  the  entire  50  feet  wide  from  line  of  Market  street,  and 
average  depth  of  9  feet,  for  the  sum  of  nineteen  cents  (19c.)  per  cubic  yard 
for  earth;  loose  rock  and  hardpan,  for  the  snm  of  twenty-flve  cents  (25c)  per 
enbic  yard;  hard  rock,  for  the  sum  of  sixty  cents  per  cubic  yard;  or  $645.00 
(six  hundred  and  forty-five),  lump  job. 

"Yoara,  truly,  B.  H.  BrItt  ft  Go. 

•To  Charles  McNamee,  BUtmore,  N.  O." 

Upon  the  receipt  of  which  answer  the  said  defendant,  McNamce, 
wrote  the  said  Britt  as  follows: 

"BIKmore,  N.  C.  April  80th,  -1892. 

"Mr.  Ellhu  H.  Britt,  Asheville.  N.  C— Dear  Sir:  Your  offer  to  excavate  for 
$645.90  lot  at  the  southeast  corner  of  E^gle  and  Market  streets,  in  accordance 
with  the  plans  of  the  building,  which  you  have  seen,  which  show  an  excava- 
tion generally  of  about  nine  feet  In  depth  the  whole  length  of  the  lot,  and  fifty 
wide,  is  accepted,  upon  the  following  conditions:  First.  The  worlc  is  to  be 
fully  completed  by  the  2l8t  day  of  May,  1892,  under  penalty  of  $5.00  for  each 
day's  delay  after  that  date.  Second.  The  excavation  is  to  be  done  absolntely 
la  accordance  with  the  drawings;  and  your  bid  includes  the  digging  of  a 
trench  around  the  exterior  lines  of  the  excavation,  as  shown  on  the  plans, 
of  the  depth  required  by  the  architect.  Third.  The  work  to  be  neatly  done, 
to  the  full  satisfaction  of  the  architect,  Mr.  R.  S.  Smith,  and  Is  to  be  paid  for 
only  upon  his  certificate  that  the  work  has  been  properly  completed.  Fourth. 
The  Unes  of  the  excavation  and  all  the  trenches  are  to  be  given  by  the  en- 
gineer,—probably,  Mr.  Olney.  Please  let  me  know  if  the  terms  of  this  letter 
are  agreed  to.     If  they  are,  you  may  begin  work  Monday  morning. 

•^oor«,  truly,  Charles  McNamee." 
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The  gist  of  this  action  Is  that  Britt  was  a  negligent  and  careless 
man,  within  the  knowledge,  or  means  of  knowledge,  of  McNainee; 
that  no  provision  was  made  in  the  contract  for  the  observance  of 
proper  precautions  in  doing  a  piece  of  work  which  necessarily  re- 
ouired  blasting  with  explosive  substances  in  the  heart  of  a  city;  that 
in  fact  the  contractor  did  this  work  without  taking  such  precantione, 
and  so  negligently  that  a  piece  of  rock  was  thrown  out  by  the  blast, 
and  struck  llie  leg  of  the  plaintiff  below,  who  was  at  the  door  of  an 
hotel  on  a  public  street,  out  of  sight  of  the  bhtsting.  The  suit  pro- 
ceeded upon  the  principle  of  the  exception  to  the  rule  that  employi-rs 
are  not  generally  liable  for  the  acts  of  contractors.  It  rests  on  tbe 
exception,  which  is  tliat: 

"When  a  person  Is  engaged  In  a  work.  In  the  ordlnarr  doing  of  which  a 
nuisance  necessarily  occurs,  the  person  is  liable  for  any  injury  which  may 
occur  to  third  persons  from  carelessness  or  negligence,  though  the  work  may 
be  done  by  a  contractor."    Ware  v.  St.  Paul  Water  Co.,  Fed.  das.  No.  17,172. 

In  affirming  this  ease,  tbe  supreme  court  says: 

"Where  tbe  obstruction  or  defect  caused  or  created  in  the  street  is  pnrdy 
collateral  to  the  work  contracted  to  be  done  and  la  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  or  his  workmen,  the  rule  Is  that  the  employer 
is  not  responsible.  But  where  the  obstruction  or  defect  which  occasioned  the 
Injury  results  directly  from  the  acts  which  the  contractor  agreed  and  was 
authorized  to  do,  the  person  who  employs  the  contractor,  and  authorizes  him 
to  do  those  acta,  is  equally  liable  to  the  Injured  party."  Water  Co.  v.  Ware, 
16  Wall.  676. 

The  court  adopts  the  language  in  City  of  Chicago  v.  Bobbins,  2 
Black,  428: 

"If  thie  nuisance  occurs  necessarily  In  th«  ordinary  mode  of  doing  the  woric 
the  occupant  or  owner  Is  liable.  But,  if  it  is  from  the  negligence  of  the 
contractor  or  his  serranta,  then  he  alone  should  be  responslbie." 

And  adds: 

"Common  Justice  requires  the  enforcement  of  that  rule,  as,  If  the  contractor 
does  the  thing  which  he  is  employed  to  do,  tbe  employer  is  as  resiMinsible  for 
the  thing  as  if  be  had  done  It  himscif ;  but  If  the  act  complained  of  is  purely 
collateral  to  the  matter  contracted  to  be  done,  and  arises  Indirectly  In  the 
course  of  the  performance  of  the  work,  tbe  employer  Is  not  liable,  because 
be  never  authorized  the  work  to  be  done." 

This  being  so,  a  decisive  question  in  the  case  is  whether,  when 
McNamee  made  this  contract,  he  authorized  blasting  to.be  done  in 
order  to  complete  it;  or,  in  other  words,  whether,  in  order  to  fnlfll 
his  contract,  the  contractor  necessarily  had  to  blast,  and  McNamee 
knew  this.  If  blasting  was  not  in  terms  authorized,  or  if  blasting 
was  not  necessary  to  be  used  in  performing  the  contract  of  excavat- 
ing the  foundation,  or  if  McNamee  did  not  contemplate  blasting,  then 
blasting  which  injured  the  plaintiff  below  was  purely  collateral  to 
the  work  contracted  to  be  done,  and  McNamee  would'  not  be  liable, 
because  he  never  authorized  blasting  to  be  done.  Examining  tlie 
contract,  we  see  that  blasting  is  not  provided  for  in  express  terms. 
The  advertisement  called  for  bids  at  a  stated  sum,  and  not  for  bids 
by  cubic  yard.  The  bid  does  refer  to  excavating  hard  rock  at  so 
much  per  cubic  yard.  But,  following  the  advertisement,  the  lump 
sum  offered  is  accepted,  and  nothing  is  said  about  blasting  in  the 
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acceptance.  The  general  rale  unquestionablj  is  that  it  is  the  duty 
of  the  conrt  to  construe  all  written  instruments.  But  where  the 
effect  of  a  written  instrument  collaterally  introduced  in  evidence,  as 
these  papers  are  introduced  here,  depends,  not  merely  upon  the  con- 
struction and  meanin;::  of  the  instrument,  but  upon  extrinsic  facts 
and  circumstances,  the  inferences  of  fact  to  be  drawn  from  it  must  be 
left  to  the  jury.  In  Etting  v.  Bank,  11  Wheat.  69,  Chief  Justice 
Marshall,  for  the  court,  declares  the  law  thus: 

"Although  it  Is  the  proTince  of  the  court  to  construe  written  Instruments, 
yet  when  the  effect  of  such  Instruments  depends,  not  merely  on  the  eon- 
ttmction  and  meaulng  of  the  instruments,  but  upon  collateral  facts  In  pais, 
and  extrinsic  circumstances,  the  inferences  of  fact  to  be  drawn  from  Uiem 
are  to  be  left  to  the  Jury." 

The  same  principle  is  afSnned  and  applied  in  Barreda  t.  SUsbee, 
21  How.  168.  In  Richardaon  t.  City  of  Boston,  19  How,  270,  it  is 
expressed  in  this  way: 

-It  is  the  duty  of  the  court  to  construe  written  instruments,  but  their 
application  to  external  objects  described  therein  is  the  peculiar  province  of 
tlie  Jury." 

In  West  V.  Smith,  101  U.  S,  270,  we  find  the  doctrine  expressed  in 
these  words: 

"Doubtless  the  general  rule  is  that  it  is  the  province  of  the  court  to  con- 
itme  written  Instruments.  But  it  is  equally  well  settled  that  when  the  eftect 
of  the  instrument  depends,  not  merely  on  its  construction  and  meaning,  but 
npon  collateral  facts  and  circumstances,  the  inference  of  fact  to  be  drawn 
from  the  paper  must  be  left  to  the  jury;  or,  in  other  words,  when  the  effect 
of  a  written  instrument  collaterally  Introduced  In  evidence  depends,  not 
merely  on  its  construction  and  meaning,  but  also  on  extrinsic  facts  and  oir- 
cnmstanees,  the  inferences  to  be  drawn  from  it  are  inferences  of  fact,  and 
not  of  law,  and,  of  course,  are  open  to  explanation." 

When  the  construction  does  not  depend  in  any  degree  on  oral  testi- 
mony or  extrinsic  facts,  but  wholly  on  the  writing,  a  pure  question  of 
law  is  presented,  which  must  be  decided  by  the  court.  Hamilton  t. 
Insurance  Co.,  136  U.  S.  256,  10  Sup.  Ot.  945;  Hughes  t.  Mortgage 
Co.,  140  U.  S.  104,  11  Sup.  Ot  727. 

The  evidence  tends  to  show  that  there  was  nothing  in  the  surface 
appearance  of  this  lot  to  indicate  that  blasting  was  necessary.  Mc- 
Namee,  in  his  evidence,  without  objection,  swore  that  there  was  not, 
that  in  fact  he  did  not  thinlc  there  was  any,  and  that  in  point  of  fact 
he  did  not  soppose  that  there  was  any  necessity  for  the  use  of  blast- 
ing. There  may  have  been  an  inference  from  Britt'a  bid  that  blast- 
ing was  necessary,  as  he  included  in  his  bid  a  charge  for  removing 
"hard  rock."  Bat  this  was  only  an  inference,  and  the  offer  was 
neither  accepted  nor  noticed  by  McNamee.  It  therefore  becomes  a 
qnestion  of  fact  whether  the  condition  of  the  soil  where  the  founda- 
tion was  to  be  dug  was  such  that  McNamee  must  have  known  that 
blasting  was  necessary,  and  also  whether  he  did  not  acquire  this 
knowledge  during  the  performance  of  the  contract.  He  denies  any  soch 
knowledge.  Tliese  questions  of  fact  were  for  the  jury  to  answer, 
bat  his  honor,  the  presiding  judge,  in  submitting  the  issues  to  the 
jury,  took  from  them  the  seventh  issue.     It  is  in  these  words: 
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"(7)  Was  the  said  Brltt  so  employed  with  the  knowledge,  or  In  contemplation, 
on  his  [defendant's]  part,  that  blasting  with  gnnpowder,  dynamite,  or  other 
dangerous  agency,  would  be  necessary,  or  would  be  used.  In  making  the 
excavation?" 

His  honor  took  this  issue  away  from  the  jury,  and  it  is  marked, 
'Tea  (by  court)."  In  this  we  are  of  opinion  that  there  was  reversible 
error.  This  renders  unnecessary  any  discussion  of  the  other  points 
raised  on  this  writ.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with  instructions  to  grant  a 
new  triaL     Reversed  and  remanded. 


GATNON  V.  DURKBB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  1,  1888.) 

No.  621. 
Fbi.ix)w  Skrvants— Who  ark. 

The  foreman  of  a  railway  machine  Shop,  wHh  authority  to  give  ordect 
to  the  men  working  in  his  department,  is  the  fellow  servant  of  one  of  the 
men,  there  being  a  master  mechanic  over  both,  with-  authority  to  hire 
and  discharge.! 

In  Error  to  the  Circuit  C!ourt  of  the  United  States  for  the  Southern 
District  of  Florida. 

The  plaintifr  in  error  brought  this  suit  against  the  defendant  in  error  to 
recover  damages  for  personal  injuries  received  while  In  the  employ  of  the 
defendant.  The  plaintiff  in  his  declaration  alleges,  substantially,  that  on  the 
14tb  day  of  July,  1893,  plaintiff  was  in  the  employ  of  the  defendant,  and 
was  ordered,  instructed,  and  required  by  one  Kern,  who  was  an  employ^  of 
the  defendant,  and  who  was  the  general  foreman  of  the  defendant's  shops 
in  Palatka,  and  nnder  whom  the  plaintiff  worked,  and  whose  orders  and 
instructions  Uie  plaintiff  was  required  to  obey,  to  mark  a  leak  in  the  boiler 
or  tubes  of  a  certain  locomotive  in  the  control  and  use  of  the  defendant,  said 
locomotive  having  steam  generated  therein,  and  the  plaintiff  entered  the 
smoke  box  of  said  locomotive  for  the  purpuse  of  marking  said  leak;  that  said 
Kern  was  aware  that  the  plaintiff  had  entered  said  smoke  box,  and  that  it 
was  the  duty  of  the  defendant  to  provide  a  reasonably  safe  place  for  the 
plaintiff  to  work,  and  keep  the  same  reasonably  safe  while  the  plaintiff  was 
working;  that  defendant  knew  it  was  necessary  while  plaintiff  was  in  said 
smoke  box  to  keep  the  throttles  and  valves  of  said  locomotive  closed,  so  as 
to  prevent  the  steam  from  entering  the  smoke  box,  but  the  defendant  reck- 
lessly, negligently,  and  carelessly  omitted  and  neglected  to  keep  said  smoke 
box  reasonably  safe,  and  that  while  plaintiff  was  in  said  smoke  box  the  said 
Kern,  or  some  other  person  to  plaintiff  unknown,  recklessly,  carelessly,  and 
negligently  opened  the  throttles  and  valves  of  said  locomotive,  whereby  the 
Steam  in  said  locomotive  entered  the  smoke  box.  Inflicting  great  Injury  upon 
the  plaintiff.  To  this  declaration  defendant  interposed  a  demurrer,  wbldi 
was  overruled  by  the  court:  whereupon  defendant  filed  the  general  issue 
plea  of  not  guilty,  and  a  further  plea  of  contributory  negligence.  A  trial 
of  the  cause  was  had  upon  issue  joined  on  tlu'se  picas. 

The  facts  in  this  case,  as  shown  by  the  testimony,  briefly  stated,  are  as 
follows:  The  plaintiff  In  error  was  employed  by  the  defendant  in  error  as 
a  boiler  maker  In  the  railway  shops  situated  in  Palatka,  Fla.  These  shops 
were  the  general  repair  shops  of  the  railway  company,  and  such  work  was 

lAs  to  who  are  fellow  servants,  see  an  elaborate  note  to  Ballroad  Co.  t. 
Smith,  8  C.  C.  A.  CG8,  and  supplementary  note  to  Railway  Co.  v.  Johnston. 
9  C.  C.  A.  696. 
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done  In  tbem  as  is  nsnally  done  in  the  railway  shops  of  like  character.  The 
shops  were  under  the  direct  supervision  and  control  of  a  master  mechanic, 
whose  office  was  at  these  shops.  Mr.  Kutherford,  the  master  mechanic,  em- 
ployed the  plaintiff  and  set  him  to  work  In  the  shops.  The  plaintiff  was 
working  under  a  foreman,  also  employed  by  defendant,— a  Mr.  Kem,— whose 
orders  plaintiff  was  required  to  obey.  The  plaintiff  in  his  testimony  styles 
this  man  a  "general  foreman,"  but  the  testimony  does  not  disclose  the 
significance  of  the  term  "general."  The  testimony  does  show  that  there 
were  other  foremen  employed  in  these  shops,— a  foreman  of  the  carpenter 
shop  and  a  foreman  of  the  paint  shop.  The  plaintiff  was  injured  on  July 
14, 1S93,  while  In  the  employ  of  the  defendant.  For  about  two  weeks  prior 
to  his  Injury  the  plaintiff  had  been  working  upon  a  certain  engine.  No.  23, 
which  was  in  the 'shops  being  extensively  repaired.  The  plaintiff  had  put 
a  new  set  of  tubes  In  this  engine,  and  bad  done  considerable  other  work 
npon  her.  The  plaintiff  tested  these  tubes  the  day  before  with  a  cold-water 
testi  On  the  morning  of  his  injury  this  engine  was  fired  up  for  the  purpose 
of  making  a  further  test  of  these  tubes,  and  one  was  found  to  be  leaking. 
The  plaintiff  was  sent  for,  and  told  by  the  foreman,  Kem,  that  the  tube  was 
leaking,  and  that  he  bad  better  mark  it;  whereupon  the  plaintiff  entered 
the  smoke  box  of  the  engine  to  mark  the  leaking  tube.  While  the  plaintiff 
was  In  the  smoke  box,  Kern,  the  foreman,  negligently  opened,  or  caused  to 
be  opened,  the  valves  and  throttle  of  the  engine,  which  allowed  the  steam 
to  msh  into  the  smoke  box,  whereby  the  plaintiil  was  luidly  scalded.  The 
engine  was  hot,  and  had  steam  on,  when  the  plaintiff  entered  the  smoke  box, 
bat  It  was  perfectly  safe  for  plaintiff  to  enter,  and  would  have  remained 
safe  but  for  the  negligent  act  of  Kem. 

When  the  plaintiff  closed  his  case  the  defendant  demurred  to  the  evidence, 
sod  the  court  snstained  the  demurrer  in  the  following  language:  "I  think  the 
law  upon  this  point  Is  this:  It  is  the  duty  of  the  employer,  the  principal,  to 
famish  a  safe  place  for  his  employes,— safe  tools  and  appliances  and  sur- 
nondings,— and.  If  there  is  any  presumption  or  good  reasons  to  believe 
that  there  is  any  deficiency  in  those  appliances  or  In  the  safety  of  that  place, 
It  la  the  duty  of  the  principal  to  see  that  that  is  guarded  or  Is  watched  and 
kept  safe;  but  unless  there  Is  some  good  reason  to  b^ere  that  there  is  an 
Innate  danger,  that  there  Is  a  necessary  presumption  of  danger,  attending 
the  condition  of  the  place  or  the  condition  of  the  appliances,  and  If  that 
danger  only  arises  .from  the  positive  acts  of  some  one  else  which  cannot  be 
anticipated  and  cannot  be  guarded  against,  I  cannot  see  nor  consider  that  It 
to  the  duty  of  the  principal  to  have  a  plant  watched  or  a  supervision  of  such 
condition  or  appliances.  Unless  there  is  some  good  ground  to  believe  that 
a  watch  or  a  general  supervision  Is  necessary  for  the  preservation  and  pro- 
tection of  the  employ^  I  do  not  consider  that  the  employer  can  be  held  liable 
for  any  act  of  a  fellow  servant  which  cannot  be  anticipated  nor  which 
coold  not  be  presumed.  That  Is  what  I  consider  to  be  the  generally  accepted 
principle  of  law.  I  consider  that  to  be  the  principle  of  the  law  laid  down 
In  all  of  the  cases  which  have  been  cited  here  and  referred  to.  In  the  case 
where  the  party  was  Injured  by  the  raising  or  lowering  of  the  cargo  of  a 
vessel  through  the  hatchway,  there  was  the  constant  anticipation  of  more  or 
less  danger  that  was  not  provided  against.  In  the  case  of  fire  damp 
(Gowen  v.  Bush,  22  C.  C.  A.  106,  70  Fed.  349),  there  was  such  a  constant 
apprehension  of  accumulation  of  fire  damp.  It  Is  true,  that  a  party  was  ap- 
pointed for  that  purpose.  In  this  case  the  testimony  does  not  satisfy  me 
that  there  waa  any  reasonable  presumption  of  danger  arising  from  the  party 
gotag  into  that  locomotive,  unless  by  some  positive  affirmative  action  of 
some  party,  and  that  the  party  In  charge  at  that  time,  or  the  principal  had 
he  been  present,  could  have  had  any  good  reason  to  have  appointed  a  person 
whose  special  dtrty  it  was  to  see  that  that  place  was  kept  perfectly  safe, 
hi  the  case  of  Railway  Co.  v.  Pool,  100  U.  S.  438, 10  Sup.  Ct.  338,  where  a  party 
was  at  work  under  a  car,  which  was  certainly  a  dangerous  position,  he 
was  Injured  by  the  negligence  of  k  fellow  servant  In  making  that  place  dan- 
gerons;  and  yet  the  supreme  court  reversed  the  case  which  permitted  It  to 
go  to  a  jury,  and  the  jury  to  pass  upon  It,  and  held  that  the  case  should 
not  have  been  submitted  to  the  Jury.    The  case  was  reversed  and  sent  back. 
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I  would  be  very  glad,  Indeed,  If  I  could  see  any  question  of  fact  in  this  case, 
to  submit  the  case  to  the  jury;  but  the  evidence,  In  my  opinion,  sbows  that 
tbe  Injury  was  caused  by  the  positive  affirmatiye  action  of  a  fellow  servant 
The  question  of  whether  or  not  Kern  was  a  fellow  servant  Is  one  of  the 
difficult  questions  in  this  case;  but  I  do  not  think  the  testimony  shows  that 
be  had  charge  or  supervision  of  any  particular  department  of  the  operatlona 
of  the  road;  but  there  was  Immediately  over  him  a  master  mechanic,  who 
employed  and  discharged  employes,  who  supervised  generally  the  repairing 
division  of  the  road  of  the  company.  Looking  at  the  case  as  I  do,  and  as  the 
facts  I  think  have  been  determined  by  the  testimony,  I  do  not  consider  it 
Is  my  privilege  to  submit  the  case,  but  to  withdraw  tbe  case  from  tbe  Jury, 
and  to  direct  a  judgment  for  the  defendant;  which  Is  so  ordered." 

Alex.  St.  Clair-AbramB,  for  plaintifF  in  error. 
E.  P.  Axtell,  for  defendant  in  error. 

Before  PARDEE  and  MoCOBMICK,  Oiroait  Judges,  and  SWATNE, 
District  Judge. 

FEB  CUBIAM.  The  judgment  of  tbe  circuit  court  is  affirmed  on 
the  authoritf  of  BaUroad  Go.  t.  Charless,  162  U.  S.  329,  16  Bup.  Ct 
848,  and  Mining  Co.  y.  Whelan,  168  U.  S.  86, 18  Sup.  Ot  40. 


TOWNSHn»  OP  NINHrrr-SIX,  ABBEVILLB  OOTJNTT,  B.  C,  t.  FOIiSOM. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    Majr  8,  1886.) 

No.  217. 

Seoftau  at  HuNioiPAT.  Bonds— Actiok  bt  Bona  Fidh  Holdkr— Estoffeu 
Where  tbe  reclials  contained  In  bonds  issued  by  a  township  in  payment 
of  its  subscription  to  the  stock  of  a  railroad  company  show  a  full  and 
complete  compliance  with  tbe  law  In  pursuance  of  which  they  were  issued, 
such  township  Is  estopped  from  setting  up  a  defense  Inconsistent  with 
such  recitals,  when  sned  on  sucb  bonds  by  a  bona  fide  holder  for  value, 
who  purchased  without  notice  of  defect  or  Irregularity  In  their  Issue,  and 
In  reliance  upon  such  recitals  and  the  validly  ot  tbe  bonds. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina. 

This  action  was  brought  by  GJeorge  W.  Folsom  against  the  town- 
sliip  of  Ninety-Six,  in  Abbeville  county,  8.  C,  to  recover  upon  pa^- 
due  coupons  from  bonds  issued  by  the  township.  The  court  di- 
rected' a  verdict  in  favor  of  plaintiff,  and  defendant  appeals. 

Geo.  M.  Trenholm,  for  plaintiff  in  error. 

H.  J.  Haynsworth  and  Lewis  W.  Parker,  for  defendant  in  errmr. 

Before  GOFF,  Circuit  Judge,  and  JACKSON  and  PAUL,  District 
Judges. 

JACKSON,  District  Judge.  This  is  an  action  brought  to  recover 
certain  past-due  coupons  from  bonds  issued  by  the  township  of 
Ninety-Six,  in  the  county  of  Abbeville,  state  of  South  Carolina,  in 
payment  of  a  subscription  to  the  Greenville  &  Port  Boyal  Bailroad 
Company,  the  charter  of  which,  by  subsequent  legislation,  was 
amended,  and  the  name  changed  to  the  Atlantic,  Greenrille  &  West- 
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em  Baflway  Oompanj.  Authority  was  conferred  by  the  act  of  the 
general  assembly  of  the  state  of  South  Carolina  entitled  >An  act 
to  charter  the  Greenville  &  Port  Boyal  Railroad,"  approved  Decem- 
ber 23,  1882,  upon  any  city,  town,  county,  or  township  interested 
in  the  constmction  of  the  road,  to  subscribe  to  its  capital  stock 
auch  sum  as  the  majority  of  the  voters  voting  at  an  election  held 
for  that  purpose  may  autiiorize  the  county  ccmmissioners  or  proper 
aathorities  of  such  city,  town,  county,  or  township  to  subscribe, 
which  subscription  shall  be  made  in  7  per  cent,  coupon  bonds,  pay- 
able in  such  installments  as  the  county  commissioners  or  proper 
authorities  of  such  city,  town,  county,  or  township  shall  deter- 
mine, and  to  be  received  by  said  company  at  par.  Coupled  with 
this  power  to  subscribe  was  a  provision  that  no  election  shall  be 
held  in  any  of  the  towns,  cities,  or  townships  in  said  counties  un- 
less one-half  of  the  owners  of  the  real  estate  situate  in  such  town 
or  city,  who  live  therein,  shall  first  petition  for  an  election  on  the 
subject  of  subscribing  to  the  capital  stock  as  hereinbefore  provided, 
aad  no  subscription  shall  be  made  by  any  of  the  towns  and  cities 
until  the  conditions  of  tliis  proviso  have  been  complied  with,  liere 
were  other  provisions  in  the  act,  which  We  deem  it  at  this  time 
onne<!es8ary  to  notice.  The  act  amending  this  act  was  passed  by 
the  general  assanbly  on  December  24,  1885. 

It  is  allied  in  the  complaint,  by  the  plaintiff  in  the  action :  That 
in  pursuance  of  said  acts  the  board  of  county  commissioners  of 
Abbeville  county  on  March  25,  1886,  duly  executed  and  issued  the 
bonds  of  said  township,  with  attached  interest  coupons  at  the  rate 
of  7  per  cent,  per  annum,  aggregating  f 20,800,  as  authorized  by  said 
acts,  and  in  the  denomination  provided  therein.  Said  bonds  were 
numbered  on  their  face,  and  they  and  the  coupons  attached  were 
made  payable  at  the.Blrst  National  Bank  of  Charleston,  S.  C,  and 
after  the  obligatory  part  thereof  they  recite  and  conclude  as  follows: 

'•Whereas  the  township  of  NJnety-Six,  In  the  county  of  Abbeville,  of  the 
state  of  SoDth  Carolina,  by  virtue  of  an  act  of  the  general  assembly  of 
the  said  state,  approved  on  the  23rd  day  of  December,  A.  D.  18%,  amended 
Dec.,  A.  D.  1885,  and  entitled  'An  act  to  charter  the  Greenville  &  Port 
Royal  Railroad  Company,'  amended  to  'Atlantic,  GreenvUle  &  Western  Rail- 
way Company,'  and  empoTver  certain  counties  and  townships  to  issue  bonds 
in  sabscriptlon  for  the  common  stock  of  the  said  railroad  company,  has 
subscribed  for  twenty  thousand  and  eight  hundred  dollars  of  the  common 
stock  of  said  railroad  company:  Now,  in  consideration  thereof,  and  in  con- 
formity with  the  provisions  of  said  act,  this  bond,  being  one  of  the  others, 
aggregating/  twenty  thousand  and  eight  huodred  dollars,  is  issued  by  the 
board  of  county  commissioners  for  Abbeville  county,  state  of  South  Carolina, 
who,  in  testimony  whereof  and  by  authority  of  said  act,  have  officially 
executed  this  bond,  and  caused  the  same  to  be  countersigned  by  their  clerk, 
and  the  seal  of  the  said  county  of  Abbeville  to  be  hereunto  affixed,  at  Abbe- 
ville, In  said  county,  on  this,  the  25th  day  of  March,  A.  D,  1886." 

That  the  plaintiff,  relying  upon  the  recitals  contained  in  said 
bonds,  and  upon  their  being  legal  and  valid  obligations  of  said  town- 
ship, in  the  year  1886  became  the  purchaser  of  bonds,  with  coupons 
attached,  being  a  portion  of  said  issue,  numbering  1  to  37,  inclu- 
sive. That  the  plaintiff  is  the  owner  and  holder  of  119  coupons, 
since  detached  from  said  bonds,  made  and  issued  by  the  defendant 
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and  purchased  by  the  plaintiff;  all  being  alike.     The  following  is 
the  form,  of  one  of  the  coupons: 

"8  The  Township  of  Ninety-Six  |70 

In  the  County  of  Abbeville, 
State  of  South  Oarolina, 
win  pay  the  bearer,  at  the  office  of  the  First  National  Bank  of  Charleston, 
S.  C,  seventy  dollars  on  the  first  day  of  January,  1888,  being  the  anuiial 
interest  on  bond  No.  28." 

The  defendant  filed  an  answer  to  plaintiff's  demand,  and  denied 
generally  all  knowledge  or  information  in  reference  to  the  issue  of 
these  bonds,  and  required  strict  proof  thereof,  and  especially  denied 
that  the  bonds  and  coupons  described  in  plaintiff's  declaration  were 
duly  executed  and  issued  by  the  connty  commissioners  of  Abtoe- 
ttlle  county,  pursuant  to  said  act,  for  the  reason  that  there  was 
"no  petition  by  one-half  of  the  owners  of  real  estate  situate  and 
living  in  said  township  for  an  dection  on  the  subject  of  subscribing 
to  the  capital  stock  of  said  company,  as  required  by  said  acts;  nor 
was  there  any  written  application  by  one-half  of  the  qaallfled  vot»B 
of  the  defendant  township  who  were  frediolders  therein,  specifying 
the  amount  to  be  subscribed  by  said  township,  as  required  by  said 
acts;  nor  was  there  notice  of  a  resolution  of  the  board  of  connty 
conmiissioners  fixing  the  amount  proposed  to  be  subscribed  by  the 
chairman  of  said  board,  in  a  newspaper  published  in  the  connty  of 
Abbeville  for  forty  days  next  previous  to  the  election,  as  required 
by  said  acts;  nor  were  the  said  county  commissioners  authorised 
to  subscribe  for  stock  in  said  railroad,  nor  to  issue  bonds  in  pay- 
ment therefor,  by  a  majority  of  the  voters  of  said  township,  voting 
at  an  election  held  for  that  purpose."  It  is  alleged  as  a  third  de- 
fense that  the  bonds  are  not  the  bonds  of  the  defendant;  that  they 
are  not  under  the  seal  of  the  defendant  or  its  authorized  ofBcov; 
and  that  the  coupons  sued  on  and  alleged  to  have  been  cut  from 
bonds  issued  by  the  defendant  were  never  ^ecnted  by  the  county 
conmiissioners  of  Abbe\ille  county,  but  were  executed  by  a  person 
having  no  power  or  authority  to  do  so  under  said  acts.  Upon  this 
state  of  the  pleadings  issue  was  joined,  and  the  case  was  beard  be- 
fore a  jury,  and  a  verdict  was  found  for  the  plaintiff  by  the  direc- 
tion of  the  court.  To  the  rulings  of  the  court  upon  the  trial  of 
the  cause  the  defendant  took  several  exceptions,  and  has  assigned 
10  different  grounds  of  error  on  the  part  of  the  trial  judge.  In 
the  view  we  take  of  this  case,  we  deem  it  unnecessary  to  ^Uscnss  and 
consider  the  first  9  of  these  assignments,  for  the  reason  that  wc 
have  reached  the  conclusion  that  there  is  really  but  one  ground  to 
be  considered  in  this  case,  which  is  unbraced  in  assignment  10. 
and  that  is,  "Did  the  court  err  in  directing  a  verdict  for  the  plain- 
tiff?" It  is  not  denied  that  the  bonds  in  controversy  were  issued 
under  an  act  of  the  general  assembly  of  Soutli  Carolina  passed  in 
1882  and  amended  in  1885,  as  a  subscription  to  the  common  stock 
of  the  Greenville  &  Port  Royal  Railroad  Company  and  the  At- 
lantic, Greenville  &  Western  Railway  Company.  The  fact  is  dis- 
closed that  the  bonds  in  question  were  acquired  by  the  defendant 
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in  error  for  a  ralnable  consideration,  and  withotit  any  notice  of 
any  irr^ularity  or  fraud  in  regard  to  theii-  issue. 

This  brings  us  to  the  consideration  of  the  real  question  in  the  case, 
and  that  is  whether  the  township  of  Ninety-Six  is  not  estopped  by  the 
recital  upon  the  face  of  the  bonds.  It  is  recited  upon  their  face  that  the 
county  commissioners  issued  the  bondg  in  pursuance  of  an  act  of 
the  general  assembly  of  South  Carolina  passed  in  1882  and  amended 
in  1885,  which  act  and  the  amendment  to  it  did  "empower  certain 
counties  and  townships  to  issue  bonds  in  subscription  to  the  com- 
mon stock  of  the  Greenville  &  Port  Royal  Railroad  Company,  and 
that  said  township  has  subscribed  for  twenty  thousand  eight  hun- 
dred dollars  of  the  common  stock  of  said  company.  In  considera- 
tion thereof,  and  in  conformity  with  the  provision  of  said  act,  this 
bond,  being  one  with  others  aggregating  twenty  thousand  eight 
hnndred  dollars,  is  issued  by  the  board  of  county  commissioners  for 
Abbeville  county,  state  of  South  Carolina,  who,  in  testimony  whereof, 
and  by  anthori^  of  said  act,  have  officially  executed  this  bond, 
and  caused  the  same  to  be  countersigned  by  their  clerk,  and  the 
seal  of  the  said  county  of  Abbeville  to  be  hereunto  affixed,"  etc.  It 
aHJeora  further  from  the  evidence  that  the  plaintiff  became  the  pur- 
ehaeer  of  37  bonds,  nnmliering  from  1  to  87,  both  inclusive,  and 
that  he  paid  full  valxie  for  them,  without  notice  of  any  defect  or 
irregularity  in  their  issue,  and  that  he  was,  at  the  commencement 
of  this  action  and  at  the  date  of  the  judgment,  the  legal  holder  and 
owner  thereof.  It  will  be  observed  from  the  inspection  of  these 
bonds  that  their  recitals  show  upon  the  face  of  the  bond  a  com- 
pliance with  the  law  under  which  they  were  issued.  The  purchaser 
had  a  right  to  assume  that  all  the  conditions  of  the  law  were  com- 
plied with  authorizing  the  issue  of  the  bonds.  The  question  whether 
they  were  issued  in  compliance  with  the  law.  was  a  question  that 
properly  belonged  to  the  authorities,  who  were  authorized  by  the 
acts  of  the  l^islature  to  issue  the  bonds.  There  is  no  evidence 
in  this  case  that  at  the  time  of  the  sale  of  these  bonds  to  the  holder 
he  had  any  notice  whatever  of  any  irregularity  concerning  them, 
and,  such  being  the  case,  and  being  a  purchaser  without  notice  of 
im^^ularity,  and  for  a  valuable  consideration,  we  hold  that  the  town- 
ship of  Ninety-Six  was  estopped  from  setting  up  a  defense  of  the 
character  set  out  in  its  pleadings. 

This  same  question  has  been  the  subject  of  review  in  the  supreme 
court  of  the  United  States  in  many  cases,  commencing  with  the  case 
of  Ck)mmissioners  of  Knox  Co.  v.  Aspinwall,  21  How.  639,  a  case  very 
similar  to  the  one  under  consideration,  in  which  the  great  conten- 
tion was  that  a  majority  of  the  qualified  voters  of  said  county  had 
not  had  an  opportunity  to  vote  for  the  subscription  to  the  railroad 
rtodt,  whidi  the  statute  required.  In  that  case  it  was  insisted 
that  this  irregularity  or  omission  to  give  the  notices  required  l)y  the 
statute,  in  oi5er  that  a  vote  might  be  taken  upon  the  question  of 
■mbgcription  to  the  stock  of  a  railroad,  had  the  effect  to  deprive  the 
board  of  its  authority;  but  the  court  held  that,  while  this  fact  might 
«i8t,  it  was  a  fact  that  should  have  addressed  itself  to  the  con- 
rideration  of  the  board  that  issued  the  bonds;    yet,  inasmuch  aa 
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they  had  issued  the  bonds,  and  certified  that  the  law  had  in  every 
respect  been  complied  with,  that  the  issoe  of  the  bonds  coald  not 
be  attacked  in  any  collateral  way,  and  that  it  was  for  the  board 
alone  to  determine  whether  or  not  the  edection  had  been  properly 
held,  or  whether  there  had  been  a  majority  of  the  votes  of  the  coon^ 
cast  in  favor  of  the  subscription.  This  principle,  from  that  date 
down  to  the  present,  has  been  afSrmed  in  numerous  cases  cited  in 
the  brief  of  the  appellee  in  this  cause;  and  as  late  as  the  case  of 
Evansville  v.  Dennett,  161  U.  S.  434,  16  Sup,  CL  618,  the  court 
held  that  a  recital  in  a  series  of  bonds  issued  by  a  municipal  cor- 
poration in  payment  of  its  subscription  to  the  stock  of  a  railroad 
company,  if  they  were  issued  in  pursuance  of  an  act  of  the  legisla- 
ture and  ordinances  of  the  city  council  passed  in  pursuance  thereof, 
does  not  put  a  purchaser  upon  inquiry  as  to  the  terms  or  conditions 
under  which  the  bonds  were  issued.  This  question  has  been  so  re- 
peatedly settled  by  the  supreme  court  of  the  United  States,  and  the 
doctrine  announced  in  this  opinion  so  frequently  affirmed,  that  we 
see  no  reason  for  entering  into  an  extended  discussion  of  it.  It 
is  apparent  frran  the  direction  given  to  the  jury  by  the  learned  judge 
who  presided  at  the  trial  of  the  cause  that  he  considered  that  the 
question  of  estoppel  was  the  \-ital  one  in  it,  in  which  we  concur,  and 
therefore  we  find  no  fault  in  his  direction.     Judgment  affirmed. 


SOAIFE  V.  WESTERN  NORTH  CAROLINA  LAND  CO.  et  «L 

SAME  v.  PTJRNBJLL. 

(Circuit  Conrt  of  Appeals,  Fourth  Circuit    May  8,  1898.) 

No.  269. 

1.  BtUi  of  BzCBPTIOns— MaKSAMUS  to  CoUFEIi  SETTI.EMBRT. 

A  bill  of  exceptions  was  presented  to  the  circuit  judge  within  the  time 
limited,  which  he  refused  to  sign  for  the  reason  that  part  of  the  exceptiona 
did  not  fairly  state  what  occurred  at  the  trial;  but  neither  he  nor  the  op- 
IKising  counsel  suggested  In  what  maimer  the  bill  might  be  amended  so 
as  to  be  acceptable.  Held,  that  mandamus  should  be  allowed  requiring 
him  to  settle  the  blU  according  to  the  facts  as  he  should  find  them. 

2.  Same — Practicr. 

Rules  stated  governing  the  preparation,  settlement,  and  signing  at  bUta 
of  exception. 

Petition  for  Writ  of  Mandamus  to  Settle  Bill  of  Exceptiona. 

M.  Silver  and  J.  H.  Merrimon,  for  petitioner. 
C.  A.  Moore,  for  respondent. 

Heard  before  GOFF  and  SIMONTON,  Circuit  Judges,  and  JACK- 
SON, District  Judge.  Subsequently  further  argument  was  heard 
before  SIMONTON,  Circuit  Judge,  and  JACKSON  and  PAUL,  Dis- 
trict Judges. 

SIMONTON,  Circuit  Judge.  The  case  of  Scaife  against  tiie  West- 
ern North  Carolina  Land  Company  et  al.  was  tried  at  Asheville  be- 
fore the  Honorable  Thomas  R.  Purnell,  who  was  holding  the  circuit 
court  for  the  Western  district  of  North  Carolina.     The  jury,  after 
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the  charge  was  delivered  bj  tbe  trial  judge,  and  after  consideration 
of  the  case,  found  the  issues  in  favor  of  the  defendant.  The  plain- 
tiff, desiring  to  sue  out  a  writ  of  error  to  this  court,  having  taken  ex- 
ceptions during  the  trial  of  the  cause,  prepared  a  bill  of  exceptions. 
For  this  purpose  time  was  given  to  his  counsel  by  the  courtesy  of 
the  court  At  the  time  fixed  for  settling  the  bill,  for  some  reason 
that  could  not  be  done,  and  still  further  time  was  allowed  by  order  of 
the  court;  the  plaintiff,  at  the  same  time,  being  instructed  to  serve 
a  copy  of  his  proposed  bill  of  exceptions  on  the  opposite  party.  The 
matter  finally  came  up  before  Uie  learned  ju^e  at  Baleigh.  It 
seeing  that  the  plaintiff,  in  serving  a  copy  of  his  bill  of  exceptions 
upon  the  counsel  for  the  adverse  party,  had  omitted  to  serve  with 
it  one  or  more  copies  of  exhibits  used  at  the  trial.  This  does 
not  affect  our  conclusion.  When  counsel  appeared  before  the  judge, 
he  gave  a  protracted  hearing.  Examining  the  bill  of  exceptions,  he 
was  of  the  opinion  that,  although  some  of  the  exceptions  were  prop- 
erly stated,  the  large  majority  of  them  did  not  state  fairly  and  truth- 
fully what  occurred  at  the  trial.  He  therefore  refused  to  sign  the 
Ml,  but,  as  far  as  we  can  see,  did  not  indicate  or  direct  or  make 
any  suggestion  or  amendment  or  form  in  which  the  exceptions  could 
he  made  acceptable  to  him.  The  counsel  for  defendant  were  pres- 
ent, making  objections  to  the  bill ;  and  the  plaintiff's  counsel,  seem- 
ingly at  a  loss  what  te  dpo,  did  not  press,  or  amend,  or  reform  the 
same,  but  came  to  this  court  praying  a  mandamus  to  the  ju(^e  to 
settle  the  bill  of  exceptions.  A  rule  was  thereupon  issued,  to  which 
his  honor.  Judge  Pumell,  has  made  return.  Counsel  for  plaintiff 
and  defendant  were  heard  upon  the  petition  and  the  return,  none 
of  the  affidavits  offered  having  been  read. 

It  is  very  clear  that  this  court  has  no  right  to  require  the  trial 
judge  in  this  case  to  sign  the  bill  of  exceptions  prepared  tar  and 
presented  to  him  by  the  counsel  for  the  plaintiff.  The  duty  of  the 
judge  is  to  settle  the  bill  of  exceptions  according  to  what  he  thinks 
the  truth  of  the  case,  the  points  to  which  exception  were  taken,  the 
facts  in  the  testimony  bearing  upon  these  points,  and  the  manner  in 
which  they  are  stated,  so  that  the  appellate  tribunal  can  see  clearly 
in  what  rei^et  error  is  charged.  It  appears,  however,  that  there 
were  among  the  exceptions  some  which  his  honor,  the  trial  judge,  felt 
that  he  could  sign;  and  that  with  r^ard  to  the  others  he  expressed 
his  disapprobation  of  them,  but  did  not  indicate,  either  in  voice  or  in 
writing,  how  they  could  be  made  acceptable  or  amended,  so  as  to 
appear  in  proper  form. 

The  right  of  seeking  a  review  of  causes  heard  at  nisi  prius  is  valua- 
ble. Some  judges  speak  of  it  as  a  constitutional  right  It  is  im- 
portant both  to  the  suitor  and  the  court.  The  judge,  being  without 
bias,  having  in  view  only  the  attainment  of  justice,  gladly  seeks  the 
assistance  of  his  brethren,  and  values  their  opinion  in  reaching  that 
end.  An  appeal  from  his  ruling,  and  the  submission  of  it  to  an  ap- 
pellate court,  is  not  an  act  of  hostility  to  him.  If  he  entertains  no 
donbt  as  to  the  correctness  of  his  ruling,  still,  if  desired  by  counsel, 
he  should  aid  them  in  presenting  it  for  the  judgment  of  the  court 
nbore.    If  he  recognizes  thart  itjiere  may  be  reasonable  doubt  with 
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regard  to  it,  he  welcomes  ite  review.  It  is  important  also  that  every 
facility,  with  proper  limitations,  be  given  to  the  exercise  of  the  right 
of  appeal.  Courts  depend  for  their  influence — ^perhaps  for  their  ex- 
istence— npon  the  confidence  of  the  community  in  which  they  ad- 
minister the  law.  This  confidence  depends  upon  the  conviction  that 
not  only  will  causes  be  heard  without  fear,  favor,  or  passion,  bnt  also 
upon  the  certainty  that,  if  any  errors  have  been  committed  in  the 
pleadings,  or  have  occurred  during  the  progress  of  the  trial,  an  op- 
portunity to  examine  into  and  correct  the  same  will  not  only  be 
given,  but  generously  aided.  We  are  of  the  opinion,  therefore,  that 
the  trial  judge  should  settle  a  bill — some  bill  of  exceptions — contain- 
ing at  least  the  parts  of  the  bill  as  presented  to  him  to  which  he 
does  not  object,  and  such  other  portions  as  amended  as  he  shall  di- 
rect counsel  to  alter  or  correct  in  order  to  conform  to  the  facts. 

Perhaps  there  is  no  practice  in  which  the  bar  have  so  little  experi- 
ence as  in  the  preparation  and  settling  of  bills  of  exception.  The 
text-books  are  either  silent  or  obscure  npon  the  subject,  and  the  de- 
cided cases  give  only  general  rales  as  to  what  constitute  proper  sub- 
jects of  exception,  and  none  as  to  the  form  and  preparation  of  bills  of 
exception.  We  therefore  embrace  this  opportunity  of  stating  some 
of  the  rules  governing  exceptions,  and  also  the  rule  to  be  observed 
in  all  cases  in  the  preparation  and  presentation  of  bills  of  exception 
when  resort  to  an  appellate  tribunal  is  intended.  An  exception 
must  show  that  it  was  taken  and  reserved  at  the  trial,  and  this  mast 
appear  aCarmatively  on  the  record.  But  it  may  be  drawn  ont  in 
form,  and  signed  or  sealed  afterwards  by  the  judge.  U.  S.  v.  C5arey, 
110  U.  S.  51,  3  Sup.  Ct.  424.  Each  bill  of  exception  must  be  consid- 
ered as  presenting  a  substantial  ease,  and  it  is  the  evidence  stated 
in  it  alone  on  which  the  court  will  decide.  Jones  v.  Bnckell,  104 
U.  S.  554.  The  bill  of  exceptions  must  be  prepared  and  settled  dar- 
ing the  term  at  which  the  case  was. tried,  unless  there  be  an  express 
order  made  by  the  judge  during  the  term,  extending  the  time  beyond 
the  term,  or  full  consent  of  parties,  express,  or  implied  from  stringent 
circumstances.  Mnller  v.  Ehlers,  91  IJ.  S.  251;  U.  S.  v.  Breitling, 
20  How.  2553;  U.  S.  v.  Jones,  149  TJ.  S.  262, 13  Sup.  Ct.  840:  Railroad 
Co.  V.  McGee,  8  U.  S.  App.  86,  2  C.  C.  A.  81,  and  50  Fed.  906;  Lumber 
Co.  V.  Chapman,  20  C.  C.  A.  503,  74  Fed.  444.  A  bill  of  exceptions 
ought  to  be  upon  some  point  of  law,  either  in  admitting  or  denying 
evidence,  or  a  challenge  on  some  matter  of  law  arising  on  facts  not 
denied,  in  which  either  party  is  overruled  by  the  court.  Ex  parte 
Crain,  5  Pet.  190.  It  should  contain  only  the  rulings  of  the  conrt 
upon  matters  of  law,  with  so  much  of  the  testimony  as  may  be 
necessary  to  explain  the  bearing  of  the  rulings  upon  the  issues  in- 
volved. Duncan  v.  The  Francis  Wright,  105  U.  8.  .381;  Improvement 
Co.  V.  Frari,  8  U.  S.  App.  444,  7  C.  C.  A,  149,  and  58  Fed.  171.  Every 
bill  of  exceptions  should  point  out  distinctly  the  errors  of  which  com- 
plaint is  made.  It  ought  also  to  show  the  grounds  relied  npon  to 
sustain  the  objection  presented,  so  that  it  may  appear  that  the  conrt 
below  was  informed  as  to  the  point  to  be  decided.  Duncan  v.  The 
i'rancis  Wright,  supra.  It  should  not  contain  all  the  evidence 
(Hickman  v.  Jones,  9  Wall.  197),  even  if  counsel  consent  to  it  (G«i- 
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ham  V.  Bayne,  18  How.  60),  nor  set  forth  the  charge  of  the  court  be- 
low in  full, — only  those  parts  to  wfatch  exceptions  are  taken  (U.  S. 
V.  Bindskopf,  105  U.  S.  418).  The  parties  can  try  their  case  npon 
an  agreed  statement  of  facts  (Graham  v.  Bayne,  18  How.  60),  which 
mast  be  signed  by  counsel,  and  made  a  part  of  record  (Burr  t.  Rail- 
road Co.,  1  Wall.  99),  and  submitted  to  the  court  below  for  its  judg- 
ment (Curtis  T.  Petitpain,  18  How.  109),  before  it  can  be  carried  by 
exception  to  the  appellate  court  (Kearney  v.  Case,  12  Wall.  275).  An 
exception  to  a  prayer  for  instructions,  which  are  presented  as  a 
whole,  will  not  avail  if  one  of  the  instructions  prayed  for  is  erroneous. 
U.  S.  V.  Hough,  103  U.  8.  71;  Thorn  v.  Pittard,  8  U.  S.  App.  597,  10 
C.  C.  A.  352,  and  62  Fed.  232.  All  the  alleged  errors  on  a  trial  may 
be  incorporated  into  one  bill  of  exceptions  (Lees  v.  U.  S.,  150  U.  S. 
476,  14  Sup.  Ct.  163),  and  signed  and  sealed  at  the  close  (Pomeroy 
T.  Bank,  1  Wall.  692).  The  seal  of  the  judge  need  not  be  attached 
to  his  signature.  17  Stat.  197;  Stanton  v.  Embrey,  93  U.  S.  555. 
The  judge  must  sign  his  name,  and  cannot  use  his  initials  merely, 
Origet  T.  U.  S.,  125  U.  8.  240,  8  Sup.  Ct.  846.  No  bill  of  exceptions 
is  necessary  when  the  error  alleged  is  apparent  on  the  record. 
Suydam  v.  Williamson,  20  How.  428;  Young  v.  Martin,  8  Wall.  354. 
Exceptions  will  not  lie  to  the  granting  or  refusal  of  a  new  trial 
(Railroad  Co.  v.  Winter,  143  U.  S  75, 12  Snp.  Ot.  356;  Railway  Co.  r. 
Dick,  8  U.  S.  App.  102,  3  C.  C.  A.  149,  and  52  Fed.  379),  nor  to  the 
granting  of  a  new  trial  nisi  (Railroad  Co.  y.  Herbert,  116  U.  S.  642, 
6  Sup.  Ct.  590). 

The  formal  bill  of  exceptions  will  be  drawn  up,  amended,  and  set- 
tled under  the  following  regulations:  The  bill  of  exceptions  shall 
be  prepared,  and  a  copy  thereof  served  upon  the  opposite  party. 
The  opposite  party  may,  within  10  days  after  the  date  of  such  service, 
propose  amendments  to  the  bill,  and  shall  serve  a  copy  thereof  upon 
the  party  who  prepared  it.  If  the  party  cannot  agree  in  regard  to 
the  amendments,  either  party  may  give  to  the  other  notice  to  appear 
within  a  convenient  time,  and  not  more  than  10  days  aftSr  the  serv- 
ice of  such  notice,  before  the  judge  who  heard  the  cause,  to  have  the 
bill  and  the  amendments  settled.  The  judge  shall  thereupon  correct 
and  finally  settle  the  same  in  such  manner  as  to  truthfully  set  forth 
the  facts,  indicating  himself  what  must  be  omitted  or  changed,  and 
instmcting  counsel  then  and  there  to  make  the  omission,  amendment, 
or  change  which  he  may  find  to  be  proper.  If  the  parties  shall  omit, 
within  the  several  times  above  mentioned,-^nnIesB  the  same  be  en- 
larged by  the  judge, — the  one  to  propose  amendments,  and  the  other 
to  notify  an  appearance  before  the  judge,  they  shall  respectively  be 
deoned,  the  former  to  have  agreed  to  the  bill  as  prepared,  the  latter 
to  have  agreed  to  the  amendments  as  proposed,  and,  if  the  party 
omit  to  make  a  bill  within  the  time  above  limited,  unless  the  same 
be  enlarged  as  aforesaid,  he  shall  be  deemed  to  have  waived  his  right 
th»eto.  In  the  case  before  us  the  writ  will  issue,  commanding  the 
judge  to  settle  a  bill  of  exceptions  according  to  the  facts  as  they  took 
place  before  him  on  the  trial  of  this  action,  as  he  may  find  them,  and 
when  so  settled  to  sign  it  They  will  be  treated  as  settled  on  12th 
of  January,  1S&8. 
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UNITED  STATES' T.  OHU  OHEB  et  aL 

(District  Court,  D.  Oregon.    May  6,  1898.) 

No.  4^01. 

1.  HiOBTS  OF  Chtkbsb  to  Rehaif  in  This  Countht — Oebttficatb  as  Evidehcb. 
While,  in  all  cases  of  entering  the  United  States,  and  In  the  case  of 
laborers  within  the  country  when  the  act  requiring  reglatration  was  passed, 
the  official  certificate  is  indispensable,  and  the  sole  evidence  of  the  right 
to  enter  or  remain,  in  all  other  cases  the  status  of  the  person  at  the  time 
the  inquiry  Is  made  may  be  shown  by  any  affirmatiye  proof  satisfactory 
to  the  Judge,  Justice,  or  commissioner  before  whom  he  is  taken. 

3.  Same — CHn.DREN  of  Labokxb  Admitted  as  Btudknts— Aoqciriwo  Statcs. 
Where  children  of  a  Chinese  laborer  are  lawfully  permitted  to  enter 
this  country  as  students,  and  thereafter  remain  continually  in  the  public 
and  private  English  schools  of  the  country,  they  thereby  acquire  the 
status  of  students,  and  the  occupation  of  the  father  is  not  Imputable  to 
them. 

John  H.  Hall,  U.  S,  Atty.,  and  Charles  J.  Sohnabel,  Asst  U.  . . 
Atty. 

BELUNGER,  District  Jadge.  This  is  a  proceeding  for  the  depor 
tation  of  two  Chinese  boys,  agted,  respective^,  13  and  15  years.  The 
father  of  the  boys  is  a  laundryman,  residing  at  Eugene  City,  in  this 
state,  where  he  has  followed  his  vocation  for  several  years.  Tbe 
boys  were  landed  in  this  awntry  on  May  11,  1896,  at  Port  Town- 
send,  in  the  district  of  Washington,  as  students  entitled  to  land 
under  the  Chinese  immigration  laws.  Uprai  behig  landed,  they  went 
at  once  to  Eugene  City,  where  they  have  since  resided,  enga^;«d  in 
"attending  school  continnally  in  the  public  and  private  schools^  of 
that  city.  Iliey  have  made  rapid  progress  in  their  studies,  speak 
good  English,  and  appear  to  be  very  intelligent 

The  act  of  May  6,  1882,  as  amended,  provides  that  Chinese  pe^ 
sons  other  than  laborers,  who  may  be  entitled  to  come  within  the 
United  Btates,  shall  obtain  the  permission  of  and  be  identified  as 
so  entitled  by  the  Chinese  government  or  such  other  foreign  govern- 
ment of  which  at  the  time  such  Chinese  person  shall  be  a  sabject. 
In  each  case  to  be  evidenced  by  a  certificate  in  th6  English  lan- 
guage, issued  by  such  government,  showing  such  permission,  with 
the  name  and  signature  of  the  permitted  person,  and  stating  the 
individual,  family,  and  tribal  name  in  full,  title  or  official  rank,  if 
any,  the  age,  height,  and  all  physical  peculiarities,  former  and  pres- 
ent occupation  or  profession,  place  of  residence,  etc.  This  certificate 
is  required  to  be  vis(?ed  by  the  consular  agent  of  the  United  States 
at  the  port  of  embarkation.  So  far  as  appears,  there  was  in  this 
case  no  certificate  by  the  Chinese  government,  as  required  by  this 
law.  The  only  certificate  now  in  defendants'  pos<?p8sion  is  that  of 
the  American  consul  at  Hong  Kong,  by  which  it  is  asstmied  ttey 
were  enabled  to  embark  at  that  port,  and  to  effect  their  landing 
on  arrival  in  the  district  of  Washington. 

It  is  contended  on  the  part  of  the  United  States  that  the  cer- 
tificate required  by  the  act  of  1882  is  the  sole  evidence  penniasiWe, 
not  only  to  establish  a  right  of  entry  into  the  United  States,  but  to 
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establi^  a  lawful  right  to  remain  here;  and,  fnrthermore,  that  the 
status  of  the  father  as  a  laborer  attadies  to  his  sons  onder  age. 
Bection  6  of  the  act  referred  to  provides  with  reference  to  the  cer- 
tificate referred  to  that  it  "shall  be  prima  facie  evidence  of  the  facts 
get  forth  therein,  and  shall  be  prodnced  to  the  collector  of  customs 
of  the  port  in  the  district  in  the  United  States  at  wtdch  the  person 
named  ther^n  shall  arrive,"  and  afterwards  produced  to  the  proper 
authorities  of  the  United  States  whenever  lawfully  demanded,  and 
shall  be  the  sole  evidence  permissible  on  the  part  of  the  person  so 
producing  the  same  to  establish  a  right  of  entry  Into  the  United 
States;  but  said  certificate  may  be  controverted  and  the  facts  there- 
in stated  di^roved  by  the  United  States  aothorities.  Section  12  of 
the  same  act  provides  as  follows: 

"That  no  Ohlnese  person  shall  be  permitted  to  enter  the  United  States  by 
land  wltbont  prodnctng  to  the  proper  officer  of  cnstoms  the  certificate  in  tbi« 
act  required  of  Chinese  persons  seeliini;  to  land  from  a  vessel.  And  any 
CSiInpse  iiersoa  found  unlawfully  within  the  United  States  siiall  be  caused 
to  be  removed  tlierefrom  to  the  country  from  whence  he  came,  and  at  the 
cost  of  the  United  States,  after  being  brought  before  some  Justice,  Judge,  or 
commissioner  of  a  court  of  tbe  United  States  and  found  to  be  one  not  lawfully 
entitled  to  be  or  to  remain  in  the  United  States." 

The  act  of  May  6,  1892,  continued  in  fwce  for  a  period  of  10  years 
the  prior  acts  regulating  the  entry  of  Chinese  persons  in  tliis  coun- 
try, and  it  provided  further,  am(Hig  other  things,  "that  any  Chinese 
person  or  person  of  Chinese  descent  arrested  under  the  provisions  of 
that  or  the  extended  acts  ediall  be  adjudged  to  be  unlawfully  within 
the  United  States,  unless  such  person  shall  establish,  by  affirmative 
proof,  to  the  satisfaction  of  such  justice,  judge,  ch*  commissioner  his 
lawful  right  to  remain  in  the  United  States." 

It  will  be  noticed  that,  in  all  cases  of  landing  here  provided  for,  a 
certificate  is  indispensable  as  evidence  of  the  right;  and  in  the  case 
of  laborers  within  the  country  at  the  date  of  the  passage  of  the  act 
requiring  r^stration,  as  evidence  of  the  fact  that  they  were  within 
the  country  when  the  act  was  passed,  they  are  required  to  procure 
a  certificate  of  registration;  and,  when  a  laborer  is  arrested  for 
deportation,  the  failure  to  have  such  a  certificate,  unless  within 
some  of  the  excuses,  allowed  by  the  act,  is  conclusive  against  his 
right  to  remain  and  compels  his  deportation.  Now,  it  is  significant 
that  while  these  statutes  in  express  terms  make  a  certificate  the 
sole  evidence  iiermissible  of  the  right  to  land,  and  in  the  case  of  la- 
Ijorers  the  sole  evidence  of  the  right  to  remain  in  the  coimtry,  yet 
in  all  other  cases  of  deportation  it  is  permissible  for  the  person 
arrested  to  establish,  by  affirmative  proof,  to  the  satisfaction  of  the 
jnstice,  judge,  or  commissioner  his  lawful  right  to  remain  in  the 
United  States.  These  different  provisions  of  the  statute  cannot  be 
construed  to  mean  the  same  thirg.  If  it  was  intended  that  the 
certificates  provided  for  are  to  be  the  sole  evidence  of  the  right  to 
wraain  in  the  United  States,  it  must  be  presumed  that  the  statute 
would  not  have  restricted  their  conclusive  effect  as  evidence  to  the 
right  to  land,  much  less  would  it  have  permitted  the  person  arrested 
for  deportation,  by  a  special  provision,  to  establish  by  aflflnnative 
proof,  to  the  satisfaction  of  the  justice,  judge,  or  commisBioner,  his 
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lawful  right  to  remain  in  the  United  States.  It  is  evident  that  these 
different  provisions  are  intended  to  require  such  evidence  as  the  cir- 
cumstances of  the  different  cases  permit.  For  instance,  the  statoa 
of  a  Chinese  person  entitling  him  to  land  must  be  antecedent  to 
his  arrival  in  the  country,  and  therefore  a  certificate  of  the  govern- 
ment from  which  such  person  comes  is  required  to  prove  such,  status. 
The  status  of  the  defendants  as  students  must  be  determined  with 
reference  to  the  time  when  the  inquiry  is  made,  and,  when  an  op- 
portunity  has  been  afforded  to  acquire  such  a  status  within  the  coon- 
trj',  there  is  no  reason  why  it  may  not  be  shown  by  any  competent 
evidence.  If  the  right  of  a  Chinese  person,  to  remain  within  tlie 
United  States  is  m{^e  to  depend  upon  the  production  of  evidence 
entitling  him  to  land,  such  person,  subsequently  becoming  a  laboro, 
would  be  able  to  resist  deportation  successfully  by  showing  that  he 
was  a  student  at  the  time  he  landed  in  the  country,  although  such  a 
result  would  defeat  the  object  of  the  statute. 

The  undisputed  facts  in  this  case  are  that  these  two  boys  are 
now,  and  for  nearly  two  years  and  since  their  arrival  within  the 
country  have  been,  students  in  the  English  schools  of  Eugene  City, 
and  that  this  has  been  their  sole  vocation.  Under  these  circom- 
stances,  they  are  entitled  to  be  classed  as  stud^its.  The  occupation 
of  the  father  cannot  he  imputed  to  the  children,  against  a  statiu 
thus  acquired.  Such  a  status  does  not  depend  upon  ancestry  or  fam- 
ily relation.  The  application  to  remand  is  denied,  and  the  defend- 
ants are  ordoed  discharged. 


To  re  KORNMEHIi. 

(Circuit  Court,  S.  D.  New  York.     May  23,  1808.) 

1.  Exclusion  and  Return  of  Imuiorantb— Dbpartuent  Rules  and  Rkqdla- 

TI0N8.    . 

The  treasury  department  may  make  rules  and  regulations  to  carry  ont 
the  statutes  and  facilitate  the  exclusion  and  return  of  persons  whose  im- 
migration congress  has  forbidden,  but  no  mere  rule  can  operate  to  exclude 
a  person  not  excluded  by  the  statutes. 
9.  Same— Finality  of  Decision  of  Commissioners— Habeas  Corpus. 

A  return  of  the  commissioner  of  Immigration,  to  a  writ  of  habeas  corpus 
that,  upon  arrival,  relator  was  detained,  and  upon  special  Inquiry  the 
Inspectors  decided  that  she  belonged  to  a  class  ot  aliens  excluded  by  Uv, 
"in  accordance  with  department  circular,"  etc.,  indicates  that  the  In- 
spectors felt  themselves  constrained  to  render  such  decision  because  of 
some  instructions  from  the  treasury  department;  and  hence  it  is  not  a 
bar  to  inquiry  into  the  facts,  in  such  proceeding. 

This  is  a  habeas  corpus,  brought  to  inquire  into  the  cause  of  deten- 
tion of  relator,  an  alien,  who  has  recently  come  to  this  country  to 
join  her  husband,  who  has  been  here  several  years.  Belator  is  accom- 
panied by  a  child  under  five  yesirs  of  age. 

Maurice  H.  Qotlieb,  for  the  motion. 
Lorenzo  UUo,  opposed. 

L/VCC)MBE,  Circuit  Judge.  The  return  of  the  Immigration  com- 
missioner shows  that,  upon  arrival  and  after  inspection,  relator  was 


Digitized  by 


Google 


IN   BB  KORNMEHIm  315 

detained  for  a  special  inqoliy  in  conformity  to  tlie  provisions  of  law; 
that  BQch  inquiry  was  bad;  and  that  at  least  three  of  the  inspectors 
'iound  and  decided  that  the  said  K^na  Kornmehl  was  an  alien, 
intending  to  land  in  the  United  States,  and  was  a  person  likely  to 
become  a  public  charge,  and,  as  sacb,  was  of  a  class  of  aliens  ex- 
cluded by  law,  in  cuxordanoe  with  deparimwat  circular  No,  172.,  dated 
October  19,  1897. "  Had  this  return  stopped  short  of  the  italicized 
portion,  it  would  have  been  in  the  usual  form,  and  in  strict  con- 
formity to  the  statute.  The  concluding  clause,  however,  would  seem 
to  indicate  that  the  inspectors  rendered  their  decision,  not  because 
examination  of  the  facts  led  their  minds  to  such  conclusion,  but 
because  they  felt  themselves  constrained  to  render  such  decision 
because  of  some  instructions  from  the  treasniy  department.  The 
suspicion  excited  by  the  phraseology  of  the  return  is  confirmed  upon 
reference  to  the  circular  referred  to.  It  calls  attention  to  the  preva- 
lence <rf  "favus,  a  loathsome,  contagious  disease,  and  instructs  the 
immi^tion  oCRcers  to  make  careful  examinations  in  order  to  detect 
it,  and  to  return  inunediately  to  the  country  whence  they  came  all 
persons  affected  with  such  disease.  Such  instructions  are  in  accord* 
ance  with  the  provisions  of  the  statutes  regulating  immigration. 
Then  follows  this  clause: 

"If  aoy  minor  alien,  anffering  witb  gald  loathsome  disease  Is  accompanied 
by  its  parents,  one  parent  should  be  returned  with  such  alien  as  Its  natural 
guardian  or  protector." 

This  instruction  se^ns  to  be  wholly  unwarranted  by  any  provi- 
sion of  the  statutes.  At  least,  such  examination  of  them  as  this 
court  has  been  able  to  give  fails  to  disclose  any  phraseology  which 
can  be  construed  as  leaving  the  exclusion  of  immigrants  to  the  mere 
arbitrary  discretion  of  the  aecretary  of  the  treasury  or  of  the  commis- 
siimer  general  of  immigration.  Rules  and  regulations  may  be  made 
to  cany  out  the,  statutes  and  facilitate  the  exclusion  and  return  of 
persons  belonging  to  the  classes  whose  immigration  congress  has  for- 
bidden; but  no  mere  rule  of  the  department  can  operate  to  exclude 
persons  not  belonging  to  one  or  other  of  the  classes  named  in  the 
statntes.  Congress  has  not  forbidd^i  the  inunigration  of  "parents 
of  minor  aliens,  when  such  minor  aliens  are  affected  with  a  loath- 
snne,  contagious  disease."  The  immigration  authorities  therefore 
cannot  lawfully  exclude  such  parents  for  such  cause;  nor  should  they 
be  excluded  under  the  pretense  that  they  are  liable  to  become  a 
public  charge,  when  the  board  of  special  inquiry  is  not  of  the  opinion 
that  there  is  any  such  liability.  The  alien  is  entitled  to  the  honest 
decudon  of  the  inspecting  officers,  whcrfly  untrammeled  by  any  in- 
Btmctions  not  authorized  by  the  statutes.  The  return  in  this  case 
indicates  that  there  has  beoi  no  such  decision  in  this  case.  There- 
fore the  finality  which  the  statute  accords  to  a  proper  decision  of  the 
inspection  ofiicers  is  not  a  bar  to  inquiiy  here  into  the  facts.  The 
matter  is  referred  to  the  clerk  of  the  court,  with  instructions  to  gi«e 
relator  an  opportunity  to  show,  if  she  can,  that  she  is  not  within  any 
of  tbe  classes  of  immigrants  whom  congress  has  excluded,  and  to 
report  the  evidence  to  the  court. 
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NEEDLES  et  al.  v.  SMITH  et  al 

(Circuit  Court  of  Appeals,  Fifth  Olrcnlt    April  26, 189a) 

No.  667. 

1.  Attornet'8  Likw— SBCwnrriES  Pi,kdged  to  Sectthts  Loak— Peiobitt. 

Attorneys  employed  by  a  railroad  reorganization  committee  to  advlM 
and  assist  tbem  In  the  conduct  of  tbe  business  Intrusted  to  them  have  a  lien 
for  their  services  on  the  securities  deposited  with  the  committee  by  the 
parties  to  the  reorganization  agreement,  superior  to  the  claim  of  one  to 
whom  such  securities  are  afterwards  pledged  to  secure  a  loan. 

8.  Samb-'Rboroanization  Bchejcb— Purchasb  of  Bonds  and  Contract  to 
Pay  Vkndor's  Attornbts. 

A  railroad  reorganization  committee  obtained  a  large  block  of  bonds, 
and,  as  part  of  the  consideration  therefor,  agreed  to  pay  the  owner's  attor- 
neys for  their  services  In  opposing  the  plan  of  reorganization.  These 
bonds  and  the  other  secnrlties  deposited  with  the  committee  were  then 
deposited  as  collateral  security  for  a  loan  pceyioualy  negotiated  with  a 
party  to  the  reorganization  agreement.  The  reorganization  scheme  failed, 
and  the  amount  of  the  distribution  to  such  bonds  and  securities  was  not 
sufficient  to  pay  the  claims  of  the  attorneys  and  the  pledgee.  Held,  that 
the  claim  of  the  attorneys  was  prior  to  that  of  the  pledgee. 

Appeal  from  the  Circiiit  Court  o£  the  United  States  for  the  Nordi- 
ern  District  of  Georgia. 

H.  B.  Tompkins,  for  appellants. 

Alex.  C.  King,  Jack  J.  Spalding,  John  T.  Glenn,  Hoke  Smith, 
John  M.  Slaton,  and  Beuj.  Z.  Phillips,  for  appellees. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Jndge.  Pending  proceedings  for  the  fore- 
closure of  the  mortgages  on  the  property  of  the  Marietta  &  North 
Georgia  Railway  Company,  certain  holders  of  the  bonds  of  that  ootb- 
pany  and  of  the  constituent  comiMinies  out  of  which  it  was  formed 
entered  into  an  agreement  by  which  they  constituted  certain  per- 
sons a  reorganization  committee,  with  ample  powers  specified  in 
the  agreement,  and  deposited  in  their  hands  the  securities  hfeld  by 
the  parties  to  the  reorganization  agreement.  Among  the  powers  of 
the  reorganization  committee  was  that  to  employ  counsel.  The 
committee  employed  Hoke  Smith  and  John  T.  Glenn  to  represent 
them  as  counsel.  After  this  employment  of  counsel,  the  committee 
negotiated  a  loan  with  the  Penn  Mutual  Life  Insurance  Company,  of 
Philadelphia,  to  secure  which  loan  they  pledged  the  securities  which 
had  been  deposited  with  them  by  the  parties  to  the  reorganization 
agreement.  Subsequently  to  the  negotiation  of  this  loan,  the  Penn 
>Iutual  Life  Insurance  Company,  of  Philadelphia,  became  a  party 
with  the  reorganization  committee  and  others  to  another  agreement 
looking  to  a  reorganization  of  the  railroad  properties  involved  in 
the  foreclosure  proceedings.  This  last  agreement  purported  to  be 
made  by  named  parties  of  the  flrpt.  second,  third,  fourth,  and  fifth 
parts.  Newman  Erb  was  one  of  the  parties  of  the  second  part  He 
was  also  one  of  the  parties  of  the  fifth  part,  and  in  the  fifth  part  was 
associated  with  John  W.  Hamer.     As  one  of  the  parties  of  the  second 
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part,  Newman  Erb  duly  executed  the  agreement;  John  W.  Hamer, 
one  of  the  parties  of  the  fifth  part,  did  not  execute  it  at  all;  and 
Newman  Erb  did  not  sign  it  as  one  of  the  parties  of  the  fifth  part. 
These  parties  of  the  fifth  part  were  to  have  been  the  porchasing 
trastees  at  the  judicial  sale  of  the  railroad  property,  for  which  pur- 
chase the  agreement  provided,  and  for  the  subsequent  disposition  of 
the  property  thus  to  be  acquired.  In  this  agreement  it  was  speci- 
fied that: 

"Tbe  party  of  the  third  part  hereto  [the  Penn  Matnal  Life  Insurance  Com- 
pany, of  Philadelphia}  shall  Immediately  npon  the  conveyance  to  the  new  com- 
pany being  made,  and  slmoltaneously  with  said  conveyance,  receive  new  first 
mortgage  bonds  Issued  under  the  plan  of  reorganization,  to  tbe  amount  of 
$600,000,  together  with  such  Junior  securities  as  may  attach  to  the  said  first 
mortgage  bonds  under  the  underwriting  agreement  before  referred  to;  said 
bonds  to  be  held  as  collateral  security  for  its  loan  [$200,000].  And  the  par- 
ties of  tbe  first  part  hereto  [the  reorganization  committee],  acting  on  behalf 
of  the  new  company,  covenant  and  agree  to  deliver  the  said  bonds  to  the  said 
huorance  company,  party  of  the  third  part,  for  the  purpose  aforesaid." 

Pnrsnant  to  the  original  reorganization  agreement,  and  apparently 
pnrsnant  to  the  agreement  last  above  named  (to  which  the  Penn  Mu- 
tual Life  Insurance  Company  was  party  of  the  third  part),  and  about 
six  months  after  the  day  on  which  the  latter  bears  date,  the  reorgan- 
ization committee  con'cluded  an  agreement  with  Gt.E.  Kissel,  the  hold- 
er of  a  large  block  of  bonds  which  had  not  been  deposited  with  the 
reorganizatioli  committee,  and  which  he  had  made  the  basis  of  his 
opposition  to  the  plan  of  reorganization  adopted  by  the  committee, 
by  which  agreement  the  committee  obtained  the  Kissel  bonds  for  a 
conraderation,  a  part  of  which  was  that  they  should  pay  Kissel's  at- 
torneys, Patrick  Calhoun,  Alexander  C.  King,  and  Jack  J.  Spalding, 
who  had  represented  him  in  his  opposition  to  the  plans  of  the  com- 
mittee; the  agreement  providing  that  the  amount  of  this  fee  should 
be  fixed  by  William  T.  Newman,  one  of  the  judges  of  the  court  in 
which  the  foreclosure  proceedings  were  being  conducted,  and  who 
subsequently  fixed  the  same  at  the  sum  of  95,000.  The  railroad  prop- 
erties were  sold,  but  were  not  purchased  by  or  on  behalf  of  the  re- 
organization committee.  As  a  result  of  this  sale,  the  securities  de- 
posited with  the  reorganization  committee  became  entitled  to  certain 
distribution,  the  amount  of  which  is  not  sufQcient  to  satisfy  the 
claims  of  the  Penn  Mutual  Life  Insurance  Company,  of  Hiiladelphia, 
and  the  claims  of  the  appellees  Hoke  Smith,  John  T.  Glenn,  Patrick 
Calhoun,  Alexander  C.  King,  and  Jack  J.  Spalding. 

The  circuit  court  (Hon.  William  T.  Newman  presiding)  passed  its 
decree  adjudging  that  the  attorneys'  claims  on  the  fund  were  prior  in 
right  to  the  claim  of  the  appellants,  and,  a  few  days  thereafter, 
passed  another  decree  directing  that  their  claims  be  paid  out  of  the 
fund  in  the  court  The  assignments  of  error,  in  four  several  forms, 
suggest  that  the  court  erred  in  passing  these  decrees.  It  seems  to 
ns,  after  a  careful  examination  and  consideration  of  the  matter,  that 
there  cannot  be  any  serious  question  as  to  the  priority  of  the  claim 
of  the  attorneys  Hoke  Smith  and  John  T.  Qlenn.  The  reorganiza- 
tion agreement  contemplated,  as  of  course  it  must  have  contem- 
plated, not  only  the  propriety,  but  the  necessity,  of  employing  counsel 
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to  advise  and  assist  the  committee  in  the  conduct  of  the  negotiatioiu 
and  businest!  which  their  trust  imposed.  The  adequate  compensa- 
tion of  such  counsel  is  not  only  a  proper  cliarge  against  the  estate 
committed  to  their  trust,  but  such  estate  in  their  hands  was  charged 
with  a  lien  in  favor  of  the  counsel  thus  employed,  to  the  extent  of 
adequate  remuneration  for  their  service.  The  extent  and  value  of 
their  service  is  not  disputed.  It  is  conceded  to  amount  to  the  sum 
which  they  claim,  namely,  f  8,800.  The  claim  of  the  other  attorneys 
does  not  rest  on  a  rule  so  well  settled,  or  at  least  so  clear  in  its 
application,  and  is  sqmewhat  complicated  by  the  fact  that  the  agree- 
ment above  referred  to,  which  purported  to  be  made  by  parties  of  five 
different  parts,  was  not  signed  by  the  parties  of  the  fifth  part  as  such, 
and  was  never  fully  acted  .on,  and  which  the  appellants  claim  cannot 
be  considered  as  binding  upon  them,  or  in  any  way  affecting  the 
claim  they  are  asking  to  have  enforced  here.  Taking  into  con- 
sideration the  fact  that  this  agreement  was  executed  by  the  Penn 
Mutual  Life  Insurance  Company,  of  Pliiladelphia,  and  by  all  of  the 
parties  except  the  parties  of  the  fifth  part,  who  were  to  have  been  the 
purchasing  trustees;  that  negotiations  proceeded  for  some  time,  and 
transactions  were  had,  consistent  with  its  terms  by  the  other  parties 
tiiereto;  and  that,  subsequent  to  its  execution  by  the  parties  who  did 
execute  It,  the  agreement  was  made  with  Kissel  by  which  the  fee  of 
his  attorneys  was  allowed  as  a  charge  on  the  property  of  the  railroad 
company,  and  was  to  be  paid  by  the  committee  as  a  part  of  the  ex- 
penses of  reorganization,  and  to  be  fixed  by  the  judge  of  the  court 
before  whom  the  foreclosure  proceedings  were  being  conducted,  and 
were  to  be  concluded;  and  it  being  conceded  that  the  bonds  snr- 
rendered  by  Kissel  were  delivered  to  Needles,  tnistee,  who  now 
holds  the  same, — It  seems  to  us,  as  it  did  to  the  judge  of  the  circuit 
court,  that  these  acts  should  bind  and  conclude  the  appellants,  and 
give  to  this  chaise,  as  a  part  of  the  expenses  of  reorganization,  equal 
rank  with  the  fee  of  the  counsel  employed  by  the  committer.  With- 
out undertaking  to  distinguish  the  numerous  authorities  cited  by 
the  learned  counsel  for  the  appellants,  or  making  special  application 
of  any  of  the  authorities  relied  upon  by  the  counsel  for  the  appellees, 
we  express  our  concurrence  in  the  views  of  the  learned  judge  of 
the  circuit  conrt  who  passed  the  decrees  appealed  from.  Therefore 
those  decrees  are  afftrmed. 


SOLOMON,  Sheriff,  v.  DAVENPORT. 
(Clrcatt  Court  of  Appeals,  Fourth  Circuit    May  17, 1888.) 

No.  204. 

L  BttAj  OF  ExcEPTioirs— Nkcrssitt  in  Habeas  Corpus  Ca8Sb. 

On  appeal  from  the  order  of  a  district  Judge  in  a  habeas  corpus  case,  no 
bill  of  exceptions  is  necessary. 
a.  Armt  a»d  Navy— Enlistment  of  Mtnors. 

Kev.  St.  i  1117,  requiring  the  consent  of  the  parents  or  guardian  of  A 
minor,  to  validate  bis  enlistment  into  the  army,  is  for  the  benefit  of  tb» 
parent  or  guardian,  and  glvea  no  privilege  to  the  minor. 


Digitized  by 


Google 


BOLOSfOM   V.  DAVENPORT.  819 

S,  Sahb— Ubskrtioii  bt  Mikor. 

A  minor  who  enlists  In  tbe  army  without  the  consent  of  bis  parents  or 
guardian,  and  subsequently  deserts,  Is  amenable  to  a  court-martial,  as  a 
deserter. 

Appeal  from  the  Diatrict  Court  of  the  United  States  for  tiie  East- 
em  District  of  Virginia. 

W.  B.  Davenport  was  being  held  ander  a  warrant  for  desertion 
from  the  army,  and  was  ordered  released  on  habeas'  corpus,  from 
which  order  the  United  States  appeals. 

B.  Rand  Welford,  Asst  U.  8.  Atty. 
Minetree  Folkes,  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  MORRIS  and  BBAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
decision  of  the  Honorable  Robert  W.  Hughes,  district  judge  of  the 
United  States  tor  the  Eastern  district  of  Virginia.  W.  R.  Daven- 
port, the  appellee,  a*  minor  of  the  age  of  20  years,  enlisted  in  the  army 
of  the  United  States.  He  is  a  native  of  the  state  of  Virginia,  and  a 
resident  of  Henrico  county,  in  said  state.  He  enlisted  in  the  month 
of  August,  1896,  and  deserted  the  army  on  the  12th  of  January,  1897. 
He  was  arrested  by  the  sheriff  of  Henrico  county,  as  such  deserter, 
onder  a  warrant  of  a  United  States  commissioner,  and  was  lodged  in 
jaiL  Thereupon  he  sued  out  a  writ  of  habeas  corpus  before  the  Hon- 
orable Robert  W.  Hughes,  district  judge  for  the  Eastern  district  of 
Vi^inia,  praying  his  dischai^e.  The  ground  of  his  prayer  is  that 
he  enlisted,  a  minor,  without  the  consent  of  his  parent  or  guardian. 
His  petition  admits  both  his  enlistment  and  his  desertion.  The  re- 
tnm  of  the  sheriff  to  the  rule  sets  forth  the  commitment  under  the 
authority  of  a  commissioner  of  the  district  court  on  the  charge  of 
desCTtion.  The  cause  was  heard  by  the  district  judge  on  the  peti- 
tion, return,  and  the  evidence  adduced.  The  prisoner  was  dis- 
cliarged  on  the  ground  that  he  was  not  lawfully  and  properly  enlisted 
in  the  army  of  the  United  States,  and  his  imprisonment  therefore  is 
unlawful.  An  appeal  was  taken  and  allowed  to  this  court,  and  the 
case  is  here  on  assignments  of  error. 

At  the  hearing  before  this  court,  counsel  for  the  petitioner  entered 
a  motion  to  dismiss  the  appeal  because  no  exceptions  were  taken  at 
the  trial,  and  because  no  bill  of  exceptions  iappears  in  the  record  dis- 
closing the  evidence  then  heard.  Section  TfiH  of  the  Revised  Statutes 
of  the  United  States,  provides  that  an  appeal  shall  lie  from  a  decree  of 
the  district  court  in  cases  of  habeas  corpus.  And  the  act  establish- 
ing this  court  makes  provision,  also,  for  an  appeal  in  like  cases.  No 
bill  of  exceptions  is  required  in  cases  brought  up  on  appeal.  Be- 
sides this,  the  errors  assigned  are  for  matters  appearing  in  the  rec- 
ord, and  in  such  cases  no  bill  of  exceptions  is  necessary.  Young  t. 
Martin,  8  Wall.  354.     The  motion  is  overruled. 

The  petition  in  this  case  is  by  the  minor  himself,  not  by  his  parent 
or  (piardian.  Section  1116  of  the  Revised  Statutes  authorizes  the 
enlistment  of  recruits  into  the  army  with  men  between  the  ages  of 
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16  and  35.  Section  1117  requires,  in  the  case  of  eBliRtment  of  men 
under  21  years  of  age,  the  written  consent  of  his  parent  or  guardian, 
provided  such  minor  is  nnder  the  control  and  in  the  custody  of  his 
parent  or  guardian.  The  supreme  court  of  the  United  States,  in 
Morissey's  Case,  137  U.  S.  157,  11  Sup.  Ot  57,  construing  this  last- 
named  section,  says: 

"But  this  provision  Is  for  tbe  benefit  of  the  parent  or  grnaidlan.  It  means 
simply  that  tbe  gorernment  will  not  disturb  tbe  control  of  parent  or  gnardian 
oviT  his  or  her  child  without  consent.  It  gives  tbe  right  to  such  parent  or 
guardian  to  Invoke  the  aid  of  the  court,  and  secure  the  restoration  of  a  minor 
to  his  or  her  control,  but  It  gives  no  privilege  to  the  minor.  Tbe  age  at  which 
an  Inf-int  shall  be  competent  to  do  any  acts  or  perforin  any  duties,  military 
or  civil,  depends  wholly  upon  the  legislature.  tJ.  S.  v.  Balnbridge,  1  Mason, 
71,  Fed.  Cas.  No.  14,497;  Wassum  v.  Feeney,  121  Mass.  »3,  95.  Congress  bos 
declared  that  minors  over  the  age  of  sixteen  are  capable  of  entering  tbe  mili- 
tary service,  and  undertaking  and  performing  its  duties." 

See,  also,  In  re  Spencer,  40  Fed.  149;  In  re  Kaufman,  41  Fed.  876; 
U.  S.  V.  Blakeney,  3  Grat  405. 

These  cases  settle  the  merits  of  this  case.  The  enlistment  of 
t>avenport  was  not  Toid.  It  was,  at  the  most,  voidable.  In  re 
Spencer,  supra.  Being  in  the  army,  his  desertion  was  a  crime,  pun- 
ishable as  such.    As  is  said  by  Judge  Bond  in  Be  Kaufman,  supra: 

"Kaufman  was  a  soldier  in  the  army,  though  improperly  there.  But  he  was 
not  authorized  to  determine  for  himself  the  legality  or  illegality  of  his  service, 
by  deserting  It.  If  he  Is  in  the  service,  and  takes  pay  as  a  soldier,  -whether 
he  be  Improperly  enlisted  or  not,  if  be  deserts  he  is  liable  to  be  held  and  pun- 
ished by  court-martial." 

The  district  judge  erred  in  his  conclusion.  It  is  ordered  that  the 
decision  of  the  district  judge  be  overruled,  and  that  the  petitioner 
be  returned  to  the  custody  of  tbe  i^eriff  of  Henrico  county. 


TINGLE  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Fifth  Circuit.    April  12,  1898.) 

No.  630. 

1.  CRistTNAi,  TjAw  —  Cross- ExAMiSATioK  of  Accttsbd  —  Proof  of  Ikdiptiteiit 
OF  Former  Partner. 

Defendant,  who  was  on  trial  for  fraudulent  use  of  tbe  malls,  testified  on 
bis  own  behalf,  and  on  crcss-examlnation  was  asked  If  his  former  partner 
was  not  under  Indictment  for  fraudulent  tise  of  the  malls.  Over  bis  objec- 
tion, he  was  compelled  to  answer,  and  answered  in  the  afl^rmative.  Held 
reversible  error. 

H   PRArDCLENT   UsB  OF  MaILS— FiCTITIOtJS   NaMB— ReAI,  PeRSOR. 

TTnder  an  Indictment  under  Bev.  St.  §  5480,  as  amended  by  Act  Mardi  2, 
18.S0,  $  2,  for  using  a  false,  fictitious,  or  assmned  name  in  carrying  out  a 
scheme  to  defraud  by  the  use  of  the  mails,  defendant  could  not  be  con- 
victed of  aiding  a  real  person  of  that  name  in  carrying  out  such  a  scheme 
8b  Same— Pabticulab  Act  Oharobd  —  iRSTRuanoiis  Asked— Waivbr  or  Eb- 

ROB. 

An  indictment  for  the  fraudulent  use  of  the  malls  charged  that  defendant 
deposited  In  the  post  oiUce  a  large  number  of  letters  addressed  to  J.  and 
various  other  imknown  persons.  The  court  refn.«cd  his  request  to  Instruct 
the  jury  that  the  particular  act  charged  against  defendant  was  the  mailing 
Of  the  letters  addressed  to  J.,  that  tbey  should  acquit  him  U  he  did  not  mail 
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It  and  that  they  conld  only  consider  evidence  ot  the  writing  and  mailing 
similar  letters  to  other  persons  In  determining  the  intent  of,  defendant 
Held,  that  the  error,  if  any,  was  not  available;  no  motion  to  quashi,  to 
elect,  or  in  arrest  having  Iieeu  made,  or  bill  of  particulars  asked  for. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

This  was  an  indictment  against  Stonewall  Tingle  for  nsing  the  malls 
to  defraad. 

The  indictment  is  as  follows: 

The  United  States  of  America,  Northern  District  of  Texas,  to  Wit: 
In  the  District  Oonrt  of  the  United  States  within  and  for  the  Northern  District 

of  Texas. 

In  the  name  and  by  the  authority  of  the  TTnlted  States  of  America:  The 
pund  Jurors  of  the  Tnlted  States  wlthto  and  for  the  district  aforesaid,  at  Dallas, 
in  said  district,  duly  selected,  Impaneled,  sworn,  and  charged  to  Inquire  Into, 
and  true  presentment  make  of,  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  committed  within  the  said  Northern  district  of 
Texas,  upon  their  oaths  present  In  open  court  that  on  the  15th  day  of  January, 
A.  D.  1897,  In  Dallas  county,  Texas,  In  the  Northern  district  of  Te.xas,  and 
wItMn  the  Jmisdictlon  of  this  court,  one  Stonewall  Tingle  did  then  and  there 
unlawfully,  knowhigly,  and  fraudulently  devise  a  scheme  and  artifice  to  de- 
fraud 3.  W.  Jenkins'  Sions,  the  Individual  names  of  which  firm  are  unknown  to 
the  grand  jurors,  and -various  other  persons,  whose  names  are  also  unknown 
to  the  grand  Jurors;  said  scheme  and  artifice  to  be  effected  by  intending  to 
open  and  by  opening  correspondence  and  communication  with  the  said  J.  W. 
Jmklna'  Sons  and  the  other  unknown  persons,  and  Inciting  the  said  J.  W.  Jen- 
kins' Sons  and  other  unknown  persons  to  open  eon)muniontlon  with  him,  the 
said  Stonewall  Tingle,  but  who  was  doing  business  and  pretending  to  do  busi- 
ness under  the  fictitious  and  false  name  of  Otho  Aronson,  by  means  of  the 
post-olHce  establishment  of  the  United  States,  and  which  said  use  and  misuse 
of  saH  post-offlce  establishment  was  then  and  there  a  part  of  said  scheme  to 
defratid;  and  whldi  said  scheme  to  defraud  was  Intended  to  be  effected  by 
falsely  pretending  to  be  in  the  business  of  teaching  vocal  and  Instrumental 
mnsic,  of  selling  sheet  music  and  musical  Instruments,  under  the  said  fictitious 
name  of  Otho  Aronson.  and  by  falsely  pretending.  In  and  through  certain  let- 
ters and  advertisements,  which  are  too  lengthy  and  voluminous  to  be  set  forth 
in  this  instrument,  and  to  be  desirous  of  selling  musical  instruments  and  sheet 
mnsIc,  for  the  said  J.  W.  Jenkins'  Sons,  and  for  various  other  persons  unknown, 
tc  bis  pretended  musical  pupils:  falsely  pretending  to  have  a  music  school  of 
thirty  pupils,  and  an  acqualutimce  of  a  large  number  of  music  teachers,  to 
whom  be  could  sell  sheet  music  and  musical  Instraments,  and  falsely  represent- 
ing that  he.  the  said  Stonewall  Tingle,  luMler  the  flctlticus  name  of  Otho  Aron- 
son. had  already  made  arrangements  whereby  a  large  amount  of  said  goods 
coold  be  sold,  and  that  he  already  had  a  considerable  business  of  this  char- 
acter, whereas,  in  truth  and  In  fact,  he,  the  said  Stonewall  Tingle,  was  not  In 
the  business  of  teaching  Instrumental  and  vocal  music,  and  was  not  in  the 
hnsiness  of  selling  musical  Instruments  and  sheet  music,  and  did  not  have  a 
school  of  thirty  or  any  other  number  of  music  pnpUs,  and  had  not  made  ar- 
nmKoments  for  the  sale  of  musical  Instruments  and  sheet  music,  and  did  not 
have  a  considerable  business  of  that  character;  but  he,  the  said  Stonewall 
Tinirie.  under  the  name  of  Otho  Aronson,  and  by  the  use  of  the  United  States 
po»-offlce  establishment  In  the  letters  and  circulars  aforesaid,  made  these  false 
representations  in  Mder  to  procure  possession  of  snch  musical  Instruments  and 
sheet  music,  and  by  thus  deceiving  the  said  J.  W.  Jenkins'  Sons,  and  various 
other  unknown  persons,  for  the  purpose  of  selling  the  same,  and  with  the  fraud- 
ulent Intention  of  appropriating  the  proceeds  thereof  to  his  own  use  and  bene- 
8t;  and  the  said  Stonewall  Tingle  did  then  and  there,  unlawfully  and  fraudn- 
iMtly,  on  the  15th  day  of  January,  1897,  in  the  exectrtlon  of  said  artifice  and 
scheme  to  defraud,  deposit  in  the  post  office  of  Dallas,  Texas,  a  large  number 
of  letters  and  circulars,  as  mentioned  above,  which  are  too  voluminous  to  be 
STF.— 21 
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Inserted  In  this  Instrument,  and  directed  the  same  to  J.  W.  JenWns'  Sons,  and 
to  various  other  unknown  persons,  a  more  particular  description  of  which  said 
letters  Is  unlinown  to  the  gn:and  jurors;  and  by  means  of  which  said  scheme 
and  artifice  to  defraud,  thus  misusing  the  United  States  post-office  estabUdi- 
ment,  the  said  Stonewall  Tingle  came  into  possession  of  a  large  number  ot 
musical  Instruments,  and  fraudulently  appropriated  the  same  to  his  own  use 
and  benefit,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of  America. 

The  assignment  of  errors  is  as  follows: 

(1)  The  court  erred  In  permitting  the  government  to  prove  by  the  defendant, 
and  over  his  objection,  that  S.  W.  Hicks,  a  former  partner  of  defendant,  was 
under  indictment  for  fraudulently  using  the  mails,  as  shown  by  bill  of  escep- 
tlous  No.  1.  (2)  The  court  erred  in  the  following  paragraph  of  its  charge  to 
the  jury,  to  wit:  "It  is  the  theory  of  the  government  that  this  defendant  Im- 
personated the  Professor  Otbo  Aronson,  and  that  the  letters  purporting  to  have 
been  written  by  him  were  written  by  the  defendant,  or  at  his  Instigation  or 
suggestion.  The  government  also  suggests  that  if  there  was  such  a  person 
as  Professor  Aronson,  and  that  he  devised  the  scheme  to  defraud  by  the  use 
of  the  mails  of  the  United  States,  tliat  the  evidence  so  connects  this  defendant 
with  the  knowledge  of  that  scheme,  and  partlclpaticn  in  It,  that  he  Is  guilty 
of  the  charge.  I  need  not  say  to  you  that,  if  you  find  either  one  of  these 
theories  to  be  correct,  you  will  be  compelled  to  convict  the  defendant"  (3)  The 
court  erred  In  the  following  paragraph  of  its  charge  to  the  jury:  "You  will 
ask  yourselves  whether  there  was  any  such  person  as  Otho  Aronson.  If  there 
was  not,  you  will  determine,  if  you  can,  whether  this  defendant  had  anything 
to  do  with  this  scheme,  whether  It  was  a  scheme  to  defraud  by  the  use  of  the 
mails,  and  whether  the  malls  were  iised  or  not.  If  you  find  that  there  ws« 
such  a  person  as  Otho  Aronson,  you  will  determine  from  the  evidence  whether 
or  not  he  formidated  a  scheme  to  defraud  by  the  use  of  the  malls,  and  used 
the  malls  in  that  particular,  and  whether  or  not  the  defendant  acted  with  him, 
and  with  such  knowledge  of  that  purpose  as  to  render  him  guilty."  (4)  The 
court  erred  in  refusing  to  give  to  the  jury  the  special  Instruction  asked  by  the 
defendant,  and  in  not  instructing  the  jury,  as  therein  requested,  that  the  par- 
ticular act  charged  against  the  defendant  was  the  malUng  of  the  letter  dated 
.Tanuary  l.i,  1897,  signed,  "Otho  Aronson,"  and  addressed  to  J.  W.  Jenkins' 
Sons,  Kansas  City.  (5)  The  court  should  have  Instructed  the  jury  that  they 
must  acquit  the  defendant  imless  they  believed  that  he  mailed  or  caused  to  be 
mailed  the  said  letter  dated  January  10,  1897,  and  that  proof  of  the  writing 
and  mailing  by  the  defendant  of  other  letters  of  similar  character  to  other 
persons  could  only  be  considered  by  the  jury  hi  determining  the  intent  of  the 
defendant. 

M.  L.  Crawford,  for  plaintiff  in  error. 
J.  Ward  Gurley,  for  the  United  States. 

Before  McCOBMICK,  Circuit  Judge,  and  NEWif  ASf  and  PAR- 
LANGE,  District  Judges. 

rARLA2JQE,  District  Judge,  as  the  organ  of  the  court,  said: 
The  first  specification  of  error  is  that  proof  was  allowed  to  the  ef- 
fect that  one  Hicks,  a  former  partner  of  the  defendant,  was  under  in- 
dictment for  frauduleritly  using  the  mails.  The  defendant,  having 
testified  in  his  own  behalf,  was  asked  by  the  district  attorney,  on  cross- 
examination,  whether  his  partner  was  not  under  indictment  for  fraud- 
ulent use  of  the  mj^Bs.  The  defendant's  counsel  objected  to  the  ques- 
tion, but  the  def<'ndant  was  required  to  answer,  and  he  thereupon 
answered  the  question  in  the  affirmative.  The  defendant  was  being 
tried  for  an  offense  of  the  same  kind  as  that  for  which  his  former  part- 
ner was  0    '^-r  indictment.    There  was  no  proof  of  any  connection 
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between  the  defendant  and  his  former  partner  as  to  the  matter  for 
which  the  defendant  was  being  tried.  We  have  no  doubt  that  the 
effect  of  this  evidence  was  prejadicial  to  the  defendant,  and  that  It 
was  inadmissible.    The  counsel  for  the  government  argued  that: 

"Great  latltade  Is  allowed  upon  such  cross-examination,  and  It  was  mani- 
festly proper  to  examine  the  defendant  relative  to  all  his  assodations,  habits, 
and  the  infloenoee  and  drcumstances  surrounding  his  life,  In  order  to  test,  not 
imly  hia  accuracy,  but  the  worth  of  bla  evidence,  and  to  enable  the  Jury  to 
correctly  determine  what  credit  they  should  give  to  his  statements.  This  evi- 
dence was  perfectly  proper  for  that  purpose.     •    •    •" 

Wtiile  it  is  true  that  latitude  should  be  allowed  on  cross-examina- 
tion, we  cannot  agree  with  the  counse4  for  the  goTernmeut  in  his  con- 
tention. We  do  not  believe  that,  for  the  purpose  of  testing  the  ac- 
curacy or  veradty  of  the  defendant,  or  for  any  other  purpose,  he  could 
be  compelled  to  make  answer  to  the  question  proponnded  to  him  con- 
cerning his  former  partner;  and  the  fact  that  his  former  partner  was 
imder  indictment  for  a  matter  with  which  the  defendant  had  no  con- 
nection whatever,  could  not  be  thus  used  against  the  defendant  The 
admission  of  this  evidence  enabled  the  jury  to  draw  against  the  de- 
fendant a  prejudicial  and  unlawful  inference. 

The  second  and  third  specifications  of  error  may  be  considered  to- 
gether. Section  6480,  Bev.  St.,  was  amended  by  Act  March  2,  1889. 
Among  other  matters,  the  amendment,  by  section  2,  provides  for  the 
punishment  of  persons  who  nse  a  fictitious,  false,  or  assumed  name  in 
carrying  out  schemes  to  defraud  bv  the  use  of  the  mails.  This  is 
made  a  new  and  substantive  offense  under  section  5480,  Bev.  St.,  as 
amoided.  The  indictment  in  this  case  contains  but  one  count.  It  is 
perfectly  clear  that  it  was  drawn  under  section  2  (section  5480,  Rev. 
8t,  as  amended).  The  only  diarge  is  that  the  defendant,  under  the 
fictitious  and  false  name  of  one  Otho  Aronson,  made  a  fraudulent  use 
of  the  maiL  This  is  the  only  charge  to  which  the  defendant  was 
called  upon  to  respond.  The  district  attorney  could,  by  adding  a 
count,  have  also  laid  a  charge  under  the  first  part  of  the  act  of  March 
2,  1889,  to  provide  against  the  contingency  of  Otho  Aronson  being  a 
real  person.  But  no  such  alternative  count  is  contained  in  the  In- 
dictment, and,  doubtless,  the  court's  attention  not  being  called  to 
the  matter,  the  jury  were  charged  that  they  could  convict  the  de- 
fendant, whether  or  not  Aronson  was  a  real  person.  In  our  opinion 
the  jury  could  not  do  so,  under  the  indictment  as  framed.  Th< 
inroBecntion  had  chosen  to  stand  upon  the  one  charge  (laid  under  sec 
Hon  2  of  the  act  of  March  2,  1889)  that  Aronson  was  a  fictitious  per 
8on.  Furthermore,  even  had  the  indictment  set  out  that  Aronsoi 
wag  a  real  person,  we  are  of  the  opinion  that  it  was  not  made  sofB 
ciently  clear  to  the  jury  that  mere  knowledge  on  the  part  of  the  defend 
ant  that  Aronson  had  devised  the  fraudulent  scheme,  and  had  useH 
the  mails  in  carrying  it  out,  was  not  suflficient  to  convict  the  d<  • 
fendant.- 

As  to  the  fourth  and  fifth  specifications  of  error,  we  incline  to  t)w 
opinion  that,  even  if  there  is  any  validity  in  these  contentions  of  ilie 
defendant,  he  cannot  be  heard  to  urge  them  now;  and,  besides,  we  do 
not  believe  that  he  was  injured  by  surprise  or  otherwise.    No  mo  ion 
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to  quash  was  ever  made,  no  motion  to  elect,  no  motion  is  arrest  of 
judgment  No  bill  of  particulars  was  ever  asked  for.  Connors  v.  U. 
a,  158  U.  S.  411, 15  Sup.  Ct.  951.  In  Durland  v.  U.  S.,  161  U.  S.  309, 
16  Sup.  Ct.  508, — ^a  case  in  which  the  indictment  was  based  on  section 
5480,  Rev.  St., — it  was  charged  in  one  count  that  20  letters  and  cir- 
culai-s,  the  names  and  addi-esses  upon  them  being  unknown  to  the 
grand  jurors,  were  deposited  in  the  mail,  in  the  carrying  out  of  the 
fraudulent  scheme.  These  letters  and  circulars  were  not  recited  in 
the  indictment.  Their  substance  was  not  stated,  and,  as  already  said, 
there  was  no  mention  of  the  names  and  addresses  of  the  persons  to 
whom  they  were  mailed.  Furthermore,  a  motion  to  quash  was  sea- 
sonably made  in  the  trial  court,  and  the  same  was  overruled.  The 
supreme  court  held,  as  to  the  defendant's  contention  that  the  letters 
were  insufficiently  described,  that  the  refusal  of  a  motion  to  quash  is 
ordinarily  in  the  discretion  of  the  court,  and,  further,  that  the  allega- 
tion that  the  names  and  addresses  on  the  letters  were  unknown  to 
the  grand  jurors,  if  true,  cured  the  defect  The  court  also  said  that, 
if  the  defendant  desired  further  specifications,  he  should  have  asked 
for  a  bill  of  particulars.  As  to  the  plea  of  multifariousness,  the  su- 
preme court  afQrmed  the  doctrine  of  Connors  v.  TJ.  S.,  supra.  It  was 
held  in  Re  Henry,  123  U.  S.  372,  8  Sup.  Ct.  142,  that  while  but  three 
oflFenses  committed  in  violation  of  section  5480,  Rev.  St,  within  the 
same  six  calendar  months,  can  be  charged  in  the  indictment,  this  does 
not  prevent  other  indictments  for  other  and  distinct  offenses  commit- 
ted in  violation  of  that  statute  within  the  same  six  calendar  months. 
In  Howard  v.  U.  &,  21  C.  C.  A.  586,  75  Fed.  996,  the  defendant  had 
committed,  within  the  same  six  calendar  months,  twenty-four  offenses 
in  violation  of  section  5480,  Rev.  St.  Eight  indictments  were  found, 
each  charging  three  of  the  offenses.  The  eight  indictments  were  con- 
solidated, and  tried  at  the  same  time.  The  defendant  was  convicted 
on  all  the  charges,  and  the  trial  court  imposed  cmnulative  punishment 
on  each  indictment  Kie  circuit  court  of  appeals  for  the  Sixth  circuit 
maintained  the  action  of  the  lower  court.  For  the  reasons  stated  the 
judgment  herein  is  reversed,  the  sentence  is  annulled,  and  the  cause 
is  remanded  to  the  lower  court  for  a  new  trial. 


MacDANIEL  v.  UNITED  STATES.i 

(Circuit  Court  of  Appeals,  Fourth  ClrcBlt.     May  3, 1808.) 

No.  232. 

L  Dhlawful  Use  of  Mails — Indictmknt — Lottebv. 

An  Indictment  which,  in  plain  langua(;e,  charges  the  defenaant  with 
»i8ing  the  malls  to  carry  on  the  lottery  business,  causing  letters  concerning 
the  lottery  business  to  be  addressed  to  him  under  a  false,  flctltloas,  and 
assumed  name,  and  receiving  such  letters  from  the  post  office,  is  sufficient. 

2.   SaMB — COSSTKCCTION  OF  STATUTES. 

Act  March  2,  1889,  c.  393,  §  2,  making  It  a  criminal  offense  to  use  the 
United  States  mails  In  carrying  on  or  promoting  any  unlawful  business 

■  i  As  to  sufficiency  of  Indictment  for  mailing  lottery  matter,  see  note  to 
Tlmmons  V.  V.  S.,  80  C.  C.  A.  74. 
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under  a  false,  fictitious,  or  assnined  name,  and  Rer.  St.  5  3894,  as  amended 
by  Act  Sept.  19,  1B90,  forbidding  the  uae  of  the  mails  In  carrying  on  or 
pruuotiag  tbe  lottery  business,  construed  in  pari  materia,  plainly  show 
the  intent  of  congress  to  make  tbe  use  of  the  mulls  to  carry  on  or  promote 
the  lottery  business  under  an  assumed  name  a  criminal  offense. 
Goff.  Circuit  Judge,  dissenting. 

Appeal  from  the  District  C!oDrt  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

The  grand  Jury  for  the  district  of  Maryland  returned  as  **a  tme  bill"  an 
indictment  against  the  plaintiff  In  error,  charging  "that  Jesse  L.  MacDaniel, 
late  of  said  district,  yeoman,  heretofore,  to  wit,  on  tbe  thirteenth  of  December, 
In  the  year  of  our  Loid  one  thousand  eight  hundred  and  ninety-six,  at  Balti- 
more, in  the  district  aforesaid,  was  then  and  there  engaged  In  conducting, 
promoting,  and  carrying  on.  by  means  of  tbe  ];>ost-oiBce  establishment  of  the 
United  States,  a  certain  unlawful  business;  that  Is  to  say.  the  said  Jesse  L. 
MacDaniel,  acting  then  and  there  under  the  false,  fictitious,  and  aasumed 
oame  of  George  W.  Balrd  &  Company,  was  then  and  there  engaged  in  con- 
ducting, promoting,  and  carrying  on  the  business  of  general  agent  for  the 
Royal  Havana  Lottery  of  Havana,  Cuba,  which  said  business  was  then  and 
there  conducted,  promoted,  and  carried  on  by  tbe  said  Jesse  L.  MacDaniel, 
acting,  as  aforesaid,  under  the  false,  flctltlons,  an<k  assumed  name  of  George 
W.  Baird  &  Company,  by  means  of  the  post-office  establishment  of  the  United 
States;  and  that  said  business,  so  then  and  there  conducted,  promoted,  and 
carried  on,  by  the  said  Jesse  L.  MacDaniel,  under" said  false,  fictitious,  and 
assumed  name,  was  then  and  there,  by  virtue  of  tbe  act  of  congress  approved 
September  19,  1890,  an  unlawful  bnsiness,  within  the  meaning  of  section  2, 
c.  393,  act  of  congress  approved  March  2,  1889." 

The  second  paragraph  sets  out  the  unlawful  business  more  specifically,  and 
a  letter  mailed  at  Summit,  N.  J.,  to  George  W.  Baird  &  Co.,  New  York,  thence 
remailed  to  the  same  address,  at  Baltimore,  and  by  the  said  Jesse  L.  MacDaniel 
received  from  tbe  po8t-(fflce  establishment  In  Baltimore.  The  letter  was  of 
aa<l  concerning  the  lottery  business.  The  third  paragraph  is  the  conclusion 
that  plaintiff  was  carrying  on  an  unlawful  business,  within  the  meaning  of  the 
statntc  quoted,  by  means  of  the  post-office  pstabtlsbment  and  the  use  of  a 
false,  flctltious,  and  assumed  name.  The  second  count  in  the  bill  of  Indict- 
mcDt  charges  the  same  offense  on  a  different  day,  and  sets  out  another  letter 
of  like  Import. 

Plaintiff  in  error  demurred  to  the  bill  of  indictment  "because  the  matters 
therein  contained  are  not  sufficient  in  law,  and  he  Is  not  hound  to  answer 
the  same."  There  was  no  objection  to  the  form  of  the  demurrer.  It  was 
overruled,  and  {daintiff  In  error  required  to  answer  as  provided  by  statute. 
Bev.  St.  (  1026.  On  the  trial  subsequently  had  there  was  a  conviction  and 
sentence.  To  tbe  action  of  the  court  In  overruling  the  demurrer  plaintiff  lu 
error  excejrted,  and  this  was  the  exception  relied  on  In  the  argument. 

The  demurrer  was  general,  but  In  the  exceptions  found  In  the  record  and 
the  argnment  it  Is  insisted  that  the  business  set  out  in  the  bill  must  be  per  se 
an  unlawful  business,  and  tbe  prosecution  cannot  rely  on  the  words,  "or 
any  other  unlawful  business  whatsoever,"  to  bring  the  conduct  of  Uie  plain- 
tiff Id  error  within  the  purview  of  the  statute. 

Charles  F.  Harley,  for  appellant 
Wm.  L.  Marbury,  U.  S.  Atty. 

Before  GOPP,  CSrcnit  Judge,  and  BBAWLEY  and  PTJRNELL, 
District  Judges. 

PURNEFiL,  District  Jndge  (after  stating  case  as  above).  There  is 
and  has  been  for  many  years  a  tendency  to  liberality  in  pleading, 
both  civil  and  criminal.  Many  of  the  states  have  adopted  the  code 
system,  supposed  to  be  the  simplest  known  to  the  profession,  bidden 
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farewell  to  John  Doe  and  Bichard  Roe,  myths  familiar  to  the  older 
members  of  the  profession,  and  many  technicalities  of  pleading. 
Other  states  adhere  to  the  old  forms,  and  the  conrts  continue  to  draw 
distinctions  with  reiined  nicety.  The  citation  of  state  authorities  in 
the  argument,  therefore,  tends  more  to  confuse  than  to  elucidate,  and 
can  have  no  weight,  especially  when  the  tendency  to  substantial 
justice  without  too  much  form  has  invaded  the  halls  of  congress, 
and  a  rule  has  been  prescribed  for  the  federal  courts.  Rev.  St  § 
1025,  provides: 

"No  Indictment  found  and  presented  by  a  grand  Jury  In  any  district  or 
circuit  or  other  court  of  the  United  States  shall  be  deemed  insufficient,  nor 
shall  the  trial,  judgment  or  other  proceeding  thereon  be  affected  by  reason 
of  any  defect  or  imperfection  in  matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant." 

There  are  other  provisions  applying  to  specified  oftenses,  such  as 
perjury,  showing  the  same  tendency  to  liberality  in  criminal  plead- 
ings in  the  courts  of  the  United  States.  The  section  quoted  has  been 
often  invoked,  and  almost  universally  construed  to  mean  mere  mat- 
ters of  form  should  not  avail  a  criminal  if  the  bill  charges  the  offense 
in  such  a  way  as  to  fully  inform  him  of  the  violation  of  law  with 
which  he  is  charged,  and  protect  him,  in  the  event  of  acquittal  or 
conviction,  against  a  second  trial  for  the  same  offense.  U.  S.  v.  Jack- 
son, 2  Fed.  502;  U.  S.  v.  MoUoy,  31  Fed.  19. 

For  the  purpose  of  the  demurrer,  the  facts  alleged  in  the  bill  are 
admitted.  The  first  paragraph  of  the  bill  alleges  that  the  plaintiff 
in  error  was  engaged  in  carrying  on  an  unlawful  business  by  means 
of  the  post-oflSce  establislimcnt  of  the  United  States  and  the  use  of  a 
false  and  fictitious  name,  and  then  proceeds  to  describe  the  busineM, 
— ^a  lottery.  The  second  paragraph,  in  even  more  sjieoific  terms,  sets 
out  that,  being  engaged  in  carrying  on  an  unlawful  business  by 
means  of  the  post-office  establishment  of  the  United  States  and  the 
use  of  a  false  and  fictitious  name,  he  received  from  the  post  oflBce  a 
letter  addressed  to  the  false  and  fictitious  name,  and  sets  out  the 
letter;  and  the  third  paragraph  is  the  conclusion  that  he  was  vio- 
lating the  statute.  Language  could  hardly  state  the  charge  plainer. 
Congress  has  not  made  carrying  on  a  lottery  business  unlawful  per  se, 
and  could  not  do  so;  but  congress  has  made  carrying  on,  promoting, 
and  conducting  a  lottery  business,  by  means  of  the  post-office  estab- 
lishment, not  only  unlawful,  btit  criminal.  Rev.  St.  §  3894;  Act 
Sept.  19,  1890.  The  act  is  constitutional,  and  the  power  to  regulate 
what  shall  or  shall  not  be  carried  in  the  mails  is  vested  in  congress. 
In  re  Rapier,  1411  U.  S.  110,  12  Sup.  Ct.  374;  Homer  v.  U.  S.,  143  U. 
S.  207,  12  Sup.  Ct.  407.  "Unlawful"  does  not  necessarily  mean  con- 
trary to  law.  "Un"  is  a  preposition  used  indiscriminately,  and  may 
mean  simply  "not,"  and  "unlawful"  may  mean  simply  "not  author- 
ized by  law."  Congress  has  not  only  not  authorized  matter  concern- 
ing a  lottei-y  business  to  be  sent  through  the  mails,  but  has  prohibited 
and  excluded  it  from  the  mails.  So,  it  is  not  only  unlawful,  but 
criminal,  to  conduct,  promote,  or  carry  on  the  lottery  business  by 
using  the  United  States  mails  for  this  purpose;  it  is  the  modus,  not 
the  business  per  se.     The  statute  (Rev.  St.  §  3894),  as  amended. 
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creates  the  offenses  of  carrying  on  the  lottery  bnsiness  by  depositing 
or  causing  to  be  deposited  in  the  mails,  sending  or  causing  to  be 
sent  or  delivered,  such  matter  by  the  use  of  the  post-office  establish- 
ment U.  S.  V.  Conrad,  59  Fed.  458,  and  cases  cited.  All  matter  con- 
cerning lotteries  has  been  excluded  from  the  United  States  mails. 
And  the  taking  of  such  matter  from  the  mails  or  post  office  is  for- 
bidden, especially  when  addressed  to  one  under  a  false,  fictitious, 
and  assumed  name.  The  acts  of  plaintiff,  if  the  facts  ailleged  be 
true,  show  that  he  knew  this,  and,  if  he  did  not,  ignorance  would  not 
be  a  valid  defense.  The  words  in  the  statute,  "or  any  other  unlaw- 
ful business  whatsoever,"  include  a  scheme  or  device  made  unlawful, 
prohibited  by  act  of  congress.  The  indictment  charges  plaintiff  in 
error  with  using  the  United  States  mails  to  carry  on  the  lottery  busi- 
ness, causing  letters  concerning  the  lottery  business  to  be  addressed 
to  him  under  a  false,  fictitious,  and  assumed  name,  and  receiving 
such  letters  so  addressed  from  the  post  office.  This  was  an  unlawful 
business,  within  the  meaning  of  the  statute.  The  words  refer  to 
what  has  been  made  unlawful  by  act  of  congress.  Plaintiff  in  error 
was  well  advised  by  the  indictment  of  the  nature  and  cause  of  the 
accusation  against  him,  and  was  able  to  make  his  defense  with  all 
reasonable  certainty  and  knowledge.  This  was  sufficient.  U.  8. 
V.  Conrad,  59  Fed.  458;  2  Story,  Const.  1785;  U.  8.  v.  Cruikshank,  92 
D.  8.  542;  U.  S.  v.  Simmons,  96  U.  S.  360.  The  indictment,  if  de- 
fective at  all,  is  only  defective  in  form,  and  does  not  tend  to  prejudice 
plaintiff  in  error.  This  brings  it  within  the  provisions  of  section 
1025,  Rev.  St. 

The  mle  that  penal  statutes  must  be  strictly  construed  is  still 
in  force,  but  has  been  much  relaxed  and  given  a  more  liberal  applica- 
tion than  in  days  when  there  were  a  great  many  more  offenses  pun- 
ishable with  death.  The  rule  is  laid  down  by  the  chief  justice,  deliv- 
ering the  opinion  for  the  court,  in  U.  S.  v.  I^acher,  134  U.  8.  628, 
10  8np.  Ct.  625,  the  case  upon  which  U.  8.  v.  Brewer,  1.S9  U.  8.  278, 
11 8np.  Ct  538,  cited  and  relied  on  by  plaintiff  in  error,  is  based.  The 
chief  justice  says:  "But  though  i)enal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must  govern  in  the  con- 
stmction  of  penal  as  well  as  other  statutes,  and  they  are  not  to  be 
ccmstmed  so  strictly  as  to  defeat  the  obvious  intention  of  the  legis- 
lature." Many  authorities  are  cited  for  this  rule.  The  same  rule 
now  contended  for  by  plaintiff  in  error  was  contended  for  in  that 
case.  In  construing  a  statute,  all  existing  statutes  should  be  taken 
into  consideration  in  pari  materia,  whether  referred  to  or  not,  and 
by  this  mle  the  true  intent  of  the  legislature  or  lawmaking  depart- 
ment of  the  government  is  arrived  at,  for  it  is  that  department  which 
makes  the  law.  "It  appears  to  me,"  said  Mr.  Justice  Story,  in  U.  8. 
T.  Winn,  3  Sumn.  209,  211,  Fed.  Gas.  No.  16,740.  "that  the  proper 
conrse,  in  all  of  these  cases,  is  to  search  out  and  follow  the  true  intent 
of  the  legislature,  and  to  adopt  that  sense  of  the  words  M'hich  bar- . 
monizes  best  with  the  context,. and  promotes  in  the  fullest  manner 
the  apparent  policy  and  objects  of  the  legislature."  To  the  same 
effect  is  the  statement  of  Mr.  Sedgwick,  in  his  work  on  Statutory  and 
Constitutional  Law  (2d  Ed.,  p.  282):    . 
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"The  nile  that  statutes  of  this  olass  are  to  be  construed  strictly  Is  far  from 
being  a  rigid  or  unbending  one;  or,  rather.  It  has  In  moilem  times  been  so 
modified  and  explained  away  as  to  mean  little  more  than  penal  provisions,' 
like  all  others,  are  to  be  fairly  construed  according  to  the  legislative  intent, 
aS'  expressed  in  the  enactment,— the  courts  refusing,  on  the  one  hand,  to 
extend  the  punishment  to  cases  which  are  not  clearly  embraced  In  them;  and, 
on  the  other  band,  equally  refusing,  by  any  mere  verbal  nicety,  forced  con- 
struction or  equitable  Interpretation  to  exonerate  parties  plainly  within  their 
scope." 

And  the  reason  for  the  less  rigorous  application  of  the  rale  is  well 
given  in  Maxwell  on  the  Interpretation  of  Statutes. 

Applying  the  rule  to  the  case  under  consideration,  what  was  the 
legislative  intention  in  the  act  of  1889?  The  first  section  of  that  act 
Was  not  intended  (as  a  casual  reading  will  show)  to  make  dealing 
in  counterfeit  goods,  or  the  devices  therein  mentioned,  penal  offenses. 
— there  was  legislation  sufficient  on  that  subject, — but  to  make  the 
use  of  the  mails  for  the  purpose  of  promoting  or  carrying  on  the  de- 
vices enumerated  uhlawful  and  criminal.  The  gravamen  of  the 
offense  was  the  use  of  the  mails.     Then  section  2  provides; 

"That  any  person  who,  In  and  for  conducting,  promoting  or  carrying  od. 
In  any  manner  by  means  of  the  post-offlce  establishment  of  the  United  States, 
any  scheme  or  device  mentioned  In  the  preceding  section,  or  any  other 
unlawful  business  whatsoever,  shall  use,  assume  or  request  to  be  addressed 
by  any  fictitious,  false  or  assumed  title,  name  or  address,  or  name  other 
than  his  own  proper  name,  or  shall  take  or  receive  from  any  post  office  of 
the  United  States  any  letter,  postal  card,  or  packet  addressed  to  any  sncb 
fictitious,  false  or  assumed  title,  name  or  address,  or  name  other  than  his  own 
lawful  and  proper  name,  shall,  uiran  conviction,  be  punishable  as  provided  In 
the  first  section  of  this  act." 

Section  3894,  Rev.  St,  amended  by  the  act  of  September  19,  1890, 
provided  that  no  letter,  etc.,  concerning  a  lottery,  shall  be  carried 
in  the  mail.  In  short,  the  legislative  intention  seems  to  have  been 
to  punish  by  fine  and  imprisonment  the  use  of  the  mails  for  just  such 
acts  as  plaintiff  in  error  is  charged  with.  The  crimes  are  in  pari 
materia,  and  the  use  of  the  mails  for  the  promotion  of  a  lottery 
scheme,  and  in  an  assumi'd  name,  as  charged  in  the  bill  of  indictment, 
is  clearly  within  the  meaning  of  the  words,  "or  any  other  unlawful 
business  whatsoever." 

The  exceptions  to  the  refusal  of  the  trial  judge  to  give  the  8i>eeial 
instructions  asked  for  were  not  pressed  in  the  argument.  The  charge 
was  fair,  full,  and  in  accord  with  the  law.  A  trial  judge  is  not  re- 
quired to  give  special  instructions  in  the  exact  language  of  counsel, 
often  formulated  with  the  purpose  to  mislead,  or  calculated,  if  not 
intended,  to  confuse,  but  to  state  the  law  in  a  way  to  be  understood 
by  the  jury,  and  by  them  applied  to  the  testimony,  so  as  to  intelli- 
gently find  the  facts.  This  seems,  from  the  charge  set  out  in  the 
record,  to  have  been  done  in  an  eminently  proper  and  full  manner. 

The  exceptions  are  overruled,  the  ap])eal  dismissed,  and  the  jadg- 
ment  of  the  district  court  affirmed.     Affirmed. 

BRAWLEY,  District  Judge.     I  cojicur  in  the  result 

GOFP,  Circuit  Judge  (dissenting).  I  am  unable  to  concur  in  either 
the  reasoning  or  the  judgment  of  the  court  in  this  case.     In  my  opin- 
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io&,  the  court  below  erred  In  not  sastaining  the  demarrer  to  the  Indict-' 
ment,  which  does  not,  in  my  judgment,  charge  the  plaintiff  in  error 
with  the  commission  of  any-  crime, — with  the  doing  <^  anything  made 
nnlawf  ul  by  the  statutes  of  the  United  States. 


8AFTBE  T.  UNITED  STATES. 

(ClrcQlt  Conrt  of  Appeals,  Eigbtb  Circuit    Maj  9,  1866.) 

No.  993. 

1.  CitnraiAT.  Law— Etibewck— BnBfiEQpBST  Cbimes— Rxlbvasct. 

On  a  trial  for  mailing  lewd  and  laaclvlous  letters,  in  whlcb  tbe  only  Issue 
for  the  Jury  Is  whether  they  were  sent  through  the  malls  or  In  some  other 
way,  evidence  of  subsequent  Illicit  relations  between  tbe  writer  and  tbe 
addressee  of  tbe  letters  Is  irrelevant. 
I  WrrsEss— CROss-EjCAinsATioir. 

A  witness  may  not  be  cross-examined  upon  a  subject  concerning  wblcb 
he  bas  not  testified  in  chief,  unless  such  cross-examination  la  in  tbe  form 
wblcb  lays  a  proper  foundation  for  Impeachment 
S.  Same — Ihpbacbmbnt. 

When  a  witness  is  cross-examined  on  a  matter  collateral  to  the  iBsue, 
his  answer  cannot  be  subsequently  contradicted  by  tbe  party  who  put  tbe 
questions. 

In  Error  to  the  District  Court  of  the  United  States  toe  the  Western 
District  of  Arkansas. 

Wm.  M.  Cravens,  for  plaintiff  in  error.  ' 
F.  A.  Toomans,  for  defendant  in  error. 

.  Before  SANBORN  and  THAYEB,  Circuit  Judges,  and  SHIRAS, 
Oistrict  Judge.  ,..-..■ 

SANBORN,  Circuit  Judge.  The  plaintiff  In  error,  L.  A.  Siafter, 
pleaded  not  guilty  to  an  indictment  for  mailing  two  lewd  and  lasdvl- 
ons  letters  on  July  15,  1895,  and  on  August  6,  1895,  respectively,  and 
after  a  trial  by  a  jury  was  convicted,  and  sentenced  to  imprisonment 
at  hard  labor  in  the  penitentiary  at  Pt  Leavenworth  for  two  years. 
The  trial  court  declared  the  letters  to  be  lewd  and  lascivious  a»  a  mat- 
ter of  law,  and  the  only  question  submitted  to  the  jury  was  whether 
w  not  they  were  mailed.  Upon  this  issue  the  testimony  was  conflict- 
ing. After  the  plaintiff  in  error  had  testified  that  they  never  were, 
transmitted  through  the  mails,  but  that  one  of  them  was  handed  by 
him  personally  to  the  woman  to  whom  it  was  addressed,  and  that  the 
other  was  sent  to  her  by  a  special  messenger,  the  district  attorney  was 
permitted,  over  the  objection  of  counsel  for  the  accused,  to  asli  him 
whether  or  not,  in  Januaiy,  1896,  he  and  the  addressee  of  the  letters 
registered  at  an  hotel  in  Pt.  Smith,  in  the  state  of  Arkansas,  and  occu- 
pied the  same  room,  as  John  Jones  and  wife.  After  he  had  answered 
that  they  did  not,  the  district  attorney  was  allowed  to  intrtiduce  evi- 
dence, over  like  objectionB,  that  they  did,  and  that  at  another  tinieand 
place,  months  after  the  letters  were  delivered,  they  were  seen  in  a- 
water-closet  together.  •  These  and  many  other  rulings  of  the  court 
below  are  assigned  as  error.     What  celevanqy  this  testimony  had  >to 
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the  questioQ  whether  or  not  these  letters  were  sent  throng^  the  mail% 
or  to  the  question  whether  the  letters  were  lewd  and  lasciviona  or  not, 
or  to  the  qaestion  whether  the  testimony  of  the  defendant  was  credible 
or  not,  it  is  diflBcult  to  perceive.  The  fact,  if  it  was  a  fact,  that  the 
accused  committed  adultery  with  the  addressee  of  the  letters,  or  that 
he  frequented  a  closet  with  her,  is  certainly  not  evidence  that  he 
mailed  a  lewd  and  lasc'vious  letter  to  her  six  months  before.  It  Is 
too  well  settled  for  con'^ideration  or  discussion  that  proof  of  the  sub- 
sequent commission  of  another  crime  is  no  evidence  of  the  earlier  com- 
mission of  a  like  or  a  different  crime.  People  v.  O'Brien,  96  Cal.  171, 
31  Pac.  45;  Oapp  v.  State,  94  Tenn.  186,  30  R  W.  214;  People  v. 
Fowler,  104  Mich.  449,  453,  454,  62  N.  W.  572,  674.  There  was  noth 
ing  in  the  direct  examination  of  the  plaintiff  in  error  bearing  upon  his 
relations  with  the  addressee  of  these  letters,  and  no  foundation  there 
for  the  question  propounded  to  him  op  cross-examination ,  and  neith^ 
that  question  nor  any  answer  that  mi.^ht  be  made  to  it  could  have  anj 
tendency  to  impeach  his  character  for  truth  and  veracity.  Moreover, 
if  that  question  and  its  answer  had  been  competent,  the  rebutting 
evidence  which  contradicted  the  answer  was  clearly  incompetent. 
The  matter  in  issne  was  whether  or  not  the  lewd  letters  were  mailed. 
The  question  whether  or  not  the  accused  and  the  addressee  of  the 
letters  r^stered  as  man  and  wife  and  occupied  the  same  room  sis 
months  later  was  entirely  collateral  to  this  issue.  "When  a  witness 
is  cross-examined  on  a  matter  collateral  to  the  issue,  bis  answer  can- 
not be  subsequently  contradicted  by  the  party  putting  the  question.'' 
Whart.  Cr.  ]?v.  §  484,  and  cases  cited  in  note  6.  There  is  no  groand 
on  which  the  introduction  of  this  evidence  can  be  sustained,  and  the 
questions  it  presents  are  too  elementary  to  warrant  discussion.  The 
judgment  below  is  reversed,  and  the  case  is  remanded  to  the  district 
court,  with  directions  to  grant  a  new  trial. 


MORRISON  V.  PBTTIBONB  et  aL 
(GiFcuit  Court,  N.  D.  lUlnoia.    May  13,  1S97.) 

1.  IimtiNOEMEirr  or  CoPTKiaRT— PHoroaBAPR— PoBFEirmiB  or  Smrers,  Bre— 
Rbplbtik. 

R«plevln  Is  a  proper  remedy  to  enforce  a  forfeiture,  under  Rev.  St.  i 
4965,  of  Infringing  plates  and  sheets  found  In  the  possession  of  defendant 

t.  Same. 

Sheets  seized  In  defend.int's  possession,  after  the  first  or  ontllne  Im- 
pression only  of  the  photograph  had  been  taken,  are  not  forfeitable, 
under  Rev.  St  I  4965,  though  It  was  defendant's  Intention  to  complete 
the  copies.  The  copies  must  be  so  far  perfected  as  to  constitute  an 
Imitation  of  a  substantial  part,  and  so  far  perfected  as  to  establish  Identity. 

This  was  an  action  in  replevin  by  William  M.  Morrison  against  P.  F. 
Pettibone  &  Ck>.  to  recover  certain  sheets  and  plates  allied  to  be  in- 
fringements of  plaintiff's  copyright  of  a  photograph,  under  section 
4965.  Rev.  St  The  case  was  heard  on  motion  to  set  aside  verdict  ren- 
dered in  favor  of  the  plaintiff. 

Felsenthal  &  D'.\nconu,  for  plaintiiL 
Osborne  Bros.,  for  defendants. 
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SEAMAN,  District  Jndge.  On  the  pleadings  and  matters  conceded 
at  the  trial,  it  appeared  to  me  that  two  questions  only  were  presented 
in  this  case,  both  in^oMng  the  construction  to  be  placed  upon  the 
statute:  (1)  Whether  replevin  is  the  proper  remedy  to  enforce  the 
forfeiture  of  infringing  plates  and  sheets  found  in  the  possession  of 
the  drfendants,  as  declared  by  section  4965  relating  to  copyrights;  and 
(2)  whether  sheets  containing  the  first  or  outline  impression  only,  and 
not  completed  as  a  copy,  were  within  the  provision  that  "he  shall  for- 
feit to  the  proprietor  all  the  plates  on  which  the  same  shall  be  copied 
and  every  ^eet  thereof  either  copied  or  printed."  26  Stat.  1109;  28 
Stat  965. 

At  the  trial  no  precedent  was  called  to  my  attention  for  or  against 
either  of  the  above  propositions,  aside  from  the  statement  in  a  text- 
book that  replevin  or  trover  was  the  proper  remedy;  for  which,  ac- 
cording to  my  recollection,  English  cases  were  cited.  Ujwn  first  im- 
pressionB,  that  the  sheets  in  controversy  were  within  the  terms  of  the 
statute,  which  forfeits  copies  of  the  production  "either  in  whole  or  in 
part,"  notwithstanding  the  fact  that  the  work  was  only  partially  com- 
pleted, It  seemed  to  me  advisable  to  direct  a  verdict  in  favor  of  the 
plaintiff,  the  facts  being  undisputed.  On  this  motion  for  a  new  trial 
counsel  for  the  defendants  urges  other  objections  as  well,  but,  as  I  am 
of  opinion  that  the  answer  to  at  least  one  of  the  questions  abovn 
stated  mast  be  fatal  to  the  direction  of  verdict,  the  further  sugges- 
tions of  counsel  have  not  been  considered. 

1.  I  was  inclined  to  the  view  at  the  outset  of  this  inquiry  that 
the  action  could  not  be  maintained  within  the  doctrine  applicable  to 
replevin,  for  the  reason  that  the  sole  foundation  was  a  statutory  for- 
feiture. Section  4965  distinctly  provides  that  the  offender  "shall  for- 
feit to  the  proprietor  all  the  plates"  and  sheets  constituting  the  in- 
fringement, and  it  would  seem  to  require  direct  adjudication  of  for- 
feiture before  the  property  right  is  perfected,  under  the  general  rule 
respecting  forfeitures,  that  they  do  not  operate  ipso  facto  to  vest  prop- 
erty in  the  beneficiary.  Bac.  Abr.  "Forfeiture,"  D;  Fire  Depart- 
ment V.  Ep,  10  Wend.  266.  And  the  intimation  that  the  statute 
intends  a  "remedy  by  condemnation  and  forfeiture"  clearly  appears 
in  the  opinion  of  Judge  Wallace,  speaking  for  the  circuit  court  of 
appeals  for  the  Second  circuit,  in  BoUes  v.  Outing  Co.,  23  C.  C.  A.  594, 
77  Fed.  966,  968.  It  is  questionable,  however,  whether  the  peculiar 
language  of  the  English  act  (referred  to  in  Stevens  v.  Gladding,  17 
How.  447,  and  Steven^  v.  Cady,  2  Curt.  200,  Fed.  Cas.  No.  13,39.5) 
fomishes  ground  for  any  distinction  of  its  provisions  in  this  regard 
from  the  effect  of  the  congressional  enactment.  On  the  other  hand,  it 
is  expressly  stated  in  Stevens  v.  Cady,  supi-a,  in  reference  to  the  stat- 
nte  in  question,  that  "the  proprietor  of  the  copyright  is  left  by  the  act 
to  his  remedies  at  law.  by  trover  or  replevin,"  and,  'as  the  opinion  is  by 
Mr.  Justice  Curtis,  it  is  entitled  to  great  weight.  Remark  is  made 
in  Thornton  v.  Schreiber,  124  U.  S.  612,  620,  8  Sup.  Ct.  618,  which 
may  intend  the  same  view,  although  stated  arguendo,  and  so  qualified 
that  it  may  not  be  applicable.  Therefore  I  conclude,  for  the  purposes 
of  this  motion,  at  least,  that  any  doubt  as  to  the  proper  remedy  may 
wdl  be  resolved  in  favor  of  this  form  of  action,  and  that  such  ruling 
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may  be  based  upon  the  hypothesis  that  the  term  "forfeit,"  as  nsed  In 
the  statute,,  is  not  to  be  taken  in  its  strict  ordinary  sense;  that  the 
act  of  congress,  cleqrly  intending  to  give  to  the  proprietor  an  exclnsire 
right  of  property  in  tliat  which  has  been  produced  by  his  mind  and 
skill,  confers  as  well  an  ownership  in  all  copies  which  are  made  by 
infringers;  that  through  the  act  of  piracy  the  title  to  the  imitation 
vests  in  the  proprietor  of  the  copyright,  in  that  sense  only  being  fo^ 
feited;  and,  so  regarded,  replevin  would  lie  to  obtain  possession. 

2,  The  claim,  however,  that  the  bare  outline  printed  upon  the  sheete 
in  evidence  constitutes  a  copy,  within  the  purview  of  the  statute,  is, 
in  my  opinion,  untenable.  It  is  well  settled  that  the  provisions  of 
this  statute  must  he  strictlv  construed.  Backus  v.  Gould,  7  How. 
708;  Falk  v.  Heflfron,  56  Fed.  209;  Sarony  v.^hrich,  28  Fed.  79.  The 
reference  therein  to  copies,  "either  in  whole  or  in  part,"  is  intended  to 
reach  every  imitation  which  preserves  the  substance  of  the  copy- 
righted production,  or  any  vital  and  severable  portion,  although  varia- 
tions are  made  in  design  or  detail ;  in  other  words,  to  prevent  evasion 
by  colorable  deviation.  Lithographing  Co.  v.  Falk.  20  U.  S.  App.  200, 
8  C.  C.  A.  224,  and  59  Fed.  707;  Richardson  v.  Miller,  Fed.  Cas.  Xo. 
11,701;  Falk  v.  Howell  Co.,  37  Fed.  202;  Drury  v.  Ewing,  1  Bond.  540, 
Fed.  Cas.  No.  4,095;  Fishel  v.  Lueckel,  53  Fed.  499.  To  infringe  the 
copyright,  "a  substantial  copy  of  the  whole  or  of  a  material  part  mnst 
be  produced."  Ferris  v.  Hixamer,  99  U.  S.  674,  676.  It  is  probably 
true,  as  remarked  in  Fishel  v.  Lueckel,  supra,  that  substantial  imita- 
tion, and  not  marketable  value  or  quality,  is  -the  test  of  Infringe- 
ment; but  the  imitation  must  be  of  a  substantial  part,  mnst  have 
essence,  and  be  so  far  perfected  as  to  establish  the  identity.  In  other 
words,  infringement,  for  the  purposes  of  forfeiture,  must  be  an  accom- 
plished fact, — ^must  appear  from  the  face  of  the  production,  and  not  be 
inferred  from  what  was  intended  if  it  has  been  completed.  Dmry  v. 
Ewing,  supra;  PMshel  v.  Lueckel,  supra;  Falk  v.  Donaldson.  .57  Fed. 
32.  The  authorities  are  clear  that  the  question  of  knowledge  or  in- 
tent does  not  enter  into  consideration  upon  the  issue  of  infringement, 
and,  as  the  alwence  of  these  elements  will  not  sjive  from  forfeiture  in 
case  of  actual  piracy,  so  the  fact  that  infringement  was  manifestly  in- 
tended at  any  incomplete  stage,  but  waa  not  carried  out,  cannot  oper- 
ate to  turn  the  mere  embryo  into  a  copy  subject  to  forfeiture.  In 
this  case  the  sheets  were  seized  in  the  defendant's  possession  when  the 
first  impression  only  had  been  taken,  presenting  merely  the  initial 
color  and  exterior  lines  of  the  intended  lithograph,  without  the  fea- 
tures or  any  substantial  embodiment  of  the  copyrighted  photograph. 
Several  plates  or  stones  were  required  to  make  the  copy,  being  in 
actual  readiness  for  the  purpose,  but  one  only  had  l)een  used,  making 
this  outline  color.  I  am  satisfied  that  no  copy  was  produced,  within 
the  meaning  of  the.' statute.  These  preparations  would  have  been 
sufiicient,  probably,  for  equitable  relief,  but  establish  no  case  for  for- 
feiture of  the  incomplete  sheets,  for  which  recovery  was  directed. 
Therefore  the  verdict  must  be  set  aside,  and  the  motion  f<w  a  new  trial 
is  granted.     So  ordered. 
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BBGINA  MUSIC-BOX  CO.  T.  aUE^'DBJX. 

(Clrcntt  Conrt,  B.  D.  New  York.    May  13,  ISga) 

No.  7. 

PAmm— IxPROYXMBNTB  nr  Mirsic  Boxaa. 

The  Brachhauaeo  &  Rlessner  patent,  No.  600.372,  for  an  Improved  fly  fan 
or  governor  for  music  boxes,  held  valid  And  Infringed. 

This  was  a  suit  in  eqnity  by  the  Regina  Music-Box  Company 
against  Emile  L.  Quendet  for  alleged  infringement  of  a  patent  for  an 
inroition.  ' 

Antonio  Knauth,  for  complainant. 

SHIPMAN,  Circnit  Judge.  The  bill  in  eqnity  in  this  case  was 
based  apon  the  infringement  by  the  defendant  of  the  three  claims 
of  letters  patent  No.  500,372,  dated  June  27,  1893,  and  issued  to> 
Oastav  A.  Brachhausen  and  Paul  Biessner,  for  an  improved  fly  fan  oe 
governor  for  music  boxes.  The  patent  is,  and  was  at  the  commence- 
ment of  the  suit,  owned  by  the  complainant.  The  defendant  ap- 
peared in  the  case,  and  filed  an  answer,  to  which  the  complainant 
filed  a  replication.  Prima  facie,  answering,  and  rebuttal  proofs  were 
taken  by  the  respective  parties,  in  the  taking  of  which  the  defend* 
ant  participated.  In  the  answering  proofs,  tibe  defendant  called  no 
witness,  but  introduced  eight  prior  letters  patent.  Upon  the  hear- 
ing before  this  court,  the  complainant  appeared,  and  was  heard  by 
his  counsel,  Antonio  Knauth,  Esq.;  and  the  defendant  did  not  ap- 
pear.  The  validity  of  the  patent  has  been  sustained  in  this  district 
by  Judge  Townsend,  in  Music-Box  Co.  v.  Paillard,  85  Fed,  644.  In- 
fringement in  this  case  is  proved.  I  perceive  no  reason  why  the 
nsual  interlocutory  decree  for  an  injunction  against  the  infringement 
of  the  three  claims  of  the  patent,  and  for  an  accounting,  should  not 
be  entered. 


CAPITAL,  SHEET-METAL  00.  v.  KINNBAE  Sc  GAGEK  Ca   ,    . 
(Olrcnlt  Court  of  Appeals,  Slxtb  Circuit.    April  S,  1898.) 
No.  647. 

1.  Patbntb— iirvBXTiOK— AifALOootis  Ubb. 

Tbe  SQbstitntlon  of  rounded  corners  In  the  panels  of  metallic  ceilings  for 
the  sharp  angles  previously  used  In  like  panels  Involyes  no  Inyeatlon,  it 
appearing  that  the  advantage  of  making  rounded  comers  In  other  articles 
constructed  from  sheet  metals  than  celling  panels  was  well  understood  by 
artlaana. 

1.  Same— Mbtaulio  Cbiuho  Panels. 

Tbe  Klnnear  patent.  No.  388,285,  for  improvements  In  metallic  ceilings. 
Is  void  for  want  of  Invention  as  to  claim  2,  In  which  the  oily  feature  of 
novelty  Is  the  making  of  the  panels  with  round  comers.  81  Fed.  481, 
leversed. 

Appeal  from  tbe  Circnit  Court  of  the  United  States  for  the  South- 
on  District  of  Ohio. 
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This  was  a  suit  in  equity  by  the  Kirinear  &  Gager  Company  against 
the  Capital  ^eet-Metal  Company  for  alleged  infringement  of  a 
patent  for  improvements  in  metallic  ceilings.  The  circnit  court  ren- 
dered a  decree  for  complainant  (81  Fed.  491),  and  the  defendant  has 
appealed. 

C.  C.  Sh^ard,  for  appellant. 

D.  F.  Patterson,  for  appellee. 

Before  TAFT  and  LUBTON,  Circuit  Judges,  and  SEVEBENS,  Dis- 
trict Judge. 

SEVEBENS,  District  Judge.  This  is  a  suit  in  equi^,  brought  by 
the  Kinnear  &  Qager  Company,  the  appellee  here,  against  the  Cap- 
ital Sheet-Metal  Company,  the  appellant,  complaining  of  the  infringe- 
ment of  the  rights  secured  by  letters  patent  No.  388,285  to  William 
B.  Kinnear,  issued  August  21,  1888,  which  were  subsequently  as- 
signed to  the  appellee.  The  patent  was  for  improvements  in  me- 
tallic ceilings,  and  relates  specifically  to  the  form  of  panels  used  for 
that  purpose.  The  second  claim  of  this  patent,  which  is  the  only 
one  in  controversiy  here,  is  this: 

"(2)  In  a  celling  snch  as  described,  panels  thereof  constmcted  from  oon- 
tinnous  sheets,  and  having  margins  raised  above  the  body,  and  the  connecting 
portion  between  the  body  of  the  panels  and  the  margins  having  rounded  cor- 
ners, substantially  as  described." 

The  defendant  in  the  court  below,  by  its  answer,  did  not  deny 
that  it  was  constructing  metallic  panels  in  substantially  the  same 
form  as  those  described  in  the  patent,  and  covered  by  the  second 
claim  thereof.  Thus  the  question  of  infringement  is  not  involved. 
But  the  answer  denied  that  the  patentee  was  the  true,  original,  and 
first  inventor  of  the  device  covered  by  the  letters  patent  mentioned 
in  the  bill,  and  averred  that  the  device  was  not  an  invention  when 
produced  by  the  said  William  K.  Kinnear,  and  that  it  was  not 
novel  at  the  time  of  said  invention;  and  this  averment  constitutes 
the  substance  of  the  controversy.  The  case  was  heard  in  the  cir- 
cuit court  upon  the  pleadings  and  proof.  The  court  sustained  the 
validity  of  the  patent,  and  entered  a  decree  for  the  complainant; 
the  court  being  of  opinion  that,  although  there  had  been  previous 
constructions  of  substantially  the  same  form,  yet  that  their  transfer 
to  and  employment  in  thf  construction  of  ceilings  was  an  applica- 
tion to  a  new  use  so  remotely  allied  to  any  previous  use  as  to 
indicate  the  presence  of  invention.  To  this  conclusion  we  cannot 
agree.  The  invention  professes  to  be  one  of  improvements  in 
metallic  ceilings,  and  relates  to  the  formation  of  the  panels  of 
which  such  ceilings  are  composed-  so  constructed  as  to  obviate  the 
liability  to  breakage  in  the  comers  kucident  to  the  panels  of  the  ordi- 
nary construction.     In  the  specification  the  patentee  says: 

"In  panels  of  this  nature  having  the  edges  raised  above  the  body  as  con- 
structed heretofore,  the  connecting  moldings,  C,  of  the  adjoining  sides  meet 
at  a  sudden  angle.  Under  this  plan,  when  the  sheets  are  stamped  the  metal 
Is  liable  to  be  torn  at  the  outer  edges,  where  the  strain  Is  greatest,  by  ofterlns 
to  the  strain  the  metal  partly  broken  by  forming  the  angle.  This;  by  drag- 
ging the  edge  open,  presented  an  unsightly  appearance,  which  has  to  be  re- 
lieved by  soldering  in  the  corner  an  additional  piece  of  metal  In  which  tbm 
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angle  is  already  formed.    It  Is  to  obriate  this  difficulty  that  I  now  stamp  my 
sheets  with  the  rounded  comer  shown  In  the  drawings." 

By  comparing  the  panels  of  the  Kinnear  patent  with  the  panels 
described  in  former  patents  and  those  which  had  been  in  pre- 
Tiona  use,  it  is  seen  that  the  only  advance  made  by  the  invention 
embodied  in  claim  2  is  in  giving  rounded  corners  to  the  connect- 
ing portion  between  the  body  or  large  central  portion  of  the 
panel  and  the  margins  of  the  panel.  One  Henry  Adler,  of  Pittsbar^ 
Pa.,  had  some  time  prior  to  May  20,  1874,  devised  a  plan  for  making 
metallic  ceilings  ia  thin  panels  which  showed  a  depres^d  body  with 
flanges  turned  up  at  the  edges  to  be  secured  to  the  ribs  which  framed 
the  spaces  into  which  the  ceiling  was  divided,  and  made  application 
for  a  patent  thereon  May  20,  1874.  Upon  this  application  letters 
patent  No.  158,881  were  issued  January  19, 1875.  On  November  24, 
1885,  letters  patent  were  issued  to  Albert  Northrop,  also  of  Pittsburg, 
for  improvements  in  metallic  ceilings,  composed  of  panels,  the  main 
portion  or  body  of  which  was  flat  and  the  margins  raised  with  a  con- 
necting portion  extending  from  the  body  upward  to  the  marp;in.  In 
the  panels  of  the  Northrop  patent  the  margin  and  the  portion  con- 
necting it  with  the  body  were  cut  out  at  the  corners  of  the  panel 
down  to  the  body  thereof.  The  only  difference  material  to  be  no- 
ticed between  the  Northrop  patent  and  the  patent  in  suit  consists  in 
the  fact  that  in  the  Northrop  patent  the  comers  were  cut  away,  as 
just  stated,  while  in  Kinneai^s  patent  the  corners  of  the  margin  and 
connecting  portion  were  made  full  and  round. 

This  claim  2  in  Kinnear's  patent  makes  no  reference  to  the  orna- 
mentation of  the  panel,  nor  to  any  peculiarity  in  its  form  which  has 
qiecial  reference  to  any  mode  of  connecting  one  panel  with  another 
in  the  ceiling.  Forms  of  thin  metal  swaged  or  struck  up  with  dies 
corresponding  to  the  form  of  the  panel  described  in  the  claim  in 
question  had  been  in  conanon  use  for  various  familiar  purposes  long 
previous  to  the  date  of  Kinnear's  application  for  a  patent.  Ex- 
amples of  these  are  found  in  the  instances  referred  to  in  the  proofs 
in  the  present  case,  such  as  tea  trays,  lids  of  coal  vases,  and  baking 
pans.  Others,  like  the  wh>aght-iron  sink  in  the  Kilboume  patent 
which  was  in  suit  in  the  case  of  Kilbonme  v.  W.  Bingham  Co.,  1 
C.  G.  A.  617,  50  Fed.  G97,  and  the  instances  mentioned  in  the  opinion 
In  that  case,  may  be  referred  to  as  illustrations.  The  prior  exist- 
ence of  snch  constructions  is  not,  as  we  understand,  disputed  by  couuo 
iel  for  the  appellees,  but  the  contention  is  that  such  a  form  had  not 
before  been  thought  of  in  the  use  of  panels  for  ceilings.  That  the 
making  of  the  angles  in  a  circular  form  with  dies  appropriately 
shaped  woold  render  them  stronger  and  more  useful  in  keeping  them 
clean  and  for  appearance  sake,  was  well  known;  indeed,  the  fact 
dwelt  upon  in  the  specification  that  they  would  be  less  liable  to  frac- 
ture in  constructing  them,  and  less  liable  to  breakage  in  use,  was 
well  known  to  every  one  at  all  acquainted  with  the  art  of  making 
them,  or  their  subsequent  use.  The  question,  therefore,  comes  to 
this:  whether,  in  view  of  the  facts  that  panels  of  metallic  sheets  had 
been  made  in  such  forms  as  were  shown  by  the  Adler  and  Northrop 
patents,  that  the  forms  of  the  identical  construction  called  for  by  this 
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second  claim  had  been  so  long  Lq  common  use  in  other  articles  as  to 
be  familiar  to  everybody,  and  that  the  advantages  of  making  the 
corners  round  were  well  understood  by  every  artisan,  the  adoption 
of  that  form  into  the  construction  of  thin  metallic  plates  for  panels 
in  ceilings  involved  invention.  It  is  earnestly  insisted  that  there 
is  evidence  that  it  did  in  the  fact  that  no  one  else  appears  to  have 
thought  of  it  before  Kinnear,  but  this  is  a  suggestion  which  is  appli- 
cable to  every  step  in  the  progress  of  the  arts  and  to  the  production 
of  every  new  thing.  Long  practice  and  observation  naturally  lead 
those  familiar  with  the  arts  to  the  perception  of  new  adaptations. 
Mechanical  education  and  skill,  fostered  and  promoted  by  the  pub- 
lic, are  rapidly  advancing  in  every  direction,  and  there  is  a  constant 
and  universal  endeavor  in  handicraft  to  utilize  that  which  is  known, 
and  press  it  into  service  in  the  practical  arts.  But  the  steps  of  this 
normal  progress  and  Improvement  are  not  invention,  nor  the  subject 
oi;  monopoly  to  one  who,  in  the  exercise  of  the  "skill  of  his  calling," 
has  put  an  old  thing  to  a  new  use.  It  does  not  seem  to  us  possible 
that  the  substitution  of  rounded  corners  in  these  panel  plates  for 
the  sharp  angles  of  the  old  construction  referred  to  by  Kinnear  in 
the  extract  above  quoted  from  his  specification  is  indicative  of  any- 
thing more  than  the  exercise  of  the  common  skill  and  judgment  of 
those  trained  in  the  art  to  which  the  subject  relates.  Kinnear,  in 
his  specification,  after  stating  the  objects  of  his  invention,  says:  "It 
consists  in  constructing  the  panels  so  that  the  sharp  angles  at  the 
comers,  which  weaken  the  metal,  and  render  it  liable  to  breakage 
at  those  points,  both  in  the  manufacture  and  by  the  change  of  tem- 
perature, are  avoided."  And  this,  so  far  as  it  is  involved  in  the  sec- 
ond claim,  is  all  that  there  is  of  his  invention,  for  it  was  not  new  to 
make  the  panels  of  continuous  sheets,  with  margins  raised  above  the 
body  by  a  connecting  portion.  •  It  is  suggested  in  the  opinion  of  the 
court  below  that  the  continuous  sheets  of  the  Kinnear  patent  are  not 
the  same  as  the  continuous  sheets  of  the  Xorthrop  patent,  but  the 
"continuous  sheets"  are  not  more  particularly  described  and  mean  no 
more  than  that  they. are  one  sheet,  and  not  made  up  of  parts.  The 
panels  of  the  Northrop  patent,  as  well  as'those  of  Adler,  conform  to 
this  description.  For  the  reasons  we  have  given,  we  think  the  im- 
provement embodied  in  the  second  claim  does  not  constitute  a  pat- 
entable invenHon.  •  The  decree  below  must  be  reversed,  and  the  case 
ripmanded,  with  directions  to  dismiss  the  bill,  with  the  costs  of  both 
courts.  t  ; 


WKSTINGIIOrSE  ELECTRIC  &  MANrFACTUHING  CO.  v.  MTJSTAKD. 

(Circuit  Court,  E.  D.  Pennsylvania.    April  7,  1888.) 

No.  23. 

Patents— EsTOPPET,— Cross  But,  and  Injuncttow. 

In  an  infrlap^nent  suit  defendant  asked  leave,  to  amend  Us  answw  so 
as  to  sot  up  tliat  plalntifl:  was  then  engaged  In  pro^ecutlog  applications 
and  intorfevencea  In  tbo  patent  office,  wherein  It  sought  to  procure  pat- 
ents covering  the  same  subject-matter  as  the  patent  sued  on,  and  was  aa> 
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sertlng  dates  of  inyentioii  earlier  than  that  of  the  latter  patent,  whereby. 
It  claimed,  plaintiff  was  estopped  from  farther  prosecuting  the  snit.  It 
therefore  asked  that  proceedings  be  immediately  stayed,  that  defendant 
hare  leave  to  file  a  cross  bill  founded  on  these  averments,  and  praying  an 
Injunction  against  the  further  prosecution  of  the  suit  pending  the  Inter- 
ference referred  to.  Held  that,  while  an  amendment  of  the  answer  might 
be  allowed,  the  court  bad  no  power  to  stay  the  proceedings  or  award  an 
injunction  on  such  a  cross  bill. 

This  was  a  snit  in  eqnitj  by  the  Westinghonse  Electric  &  Manufac- 
turing Company  against  John  Mustard  for  alleged  infringement  of  a 
patent.  The  cause  was  heard  upon  an  application  by  defendant  for 
leave  to  amend  his  answer,  and  for  a  stay  of  proceedings,  and  leave 
to  file  a  cross  bill  praying  an  injunction  against  the  further  prose- 
cution of  the  suit. 

Kerr,  Curtis  &  Page,  A.  Parkes  Smith,  and  Charles  A.  Terry,  for 
complainant. 
W.  H.  Staake,  A.  C.  Fowler,  and  Jos.  C.  Fraley,  for  defendant 

DALLAS,  Circuit  Judge.  The  defendant  has  moved  for  leave  to 
amend  his  answer  by  adding  thereto  a  paragraph  as  follows: 

"(13)  Further  answering  upon  information  and  belief,  this  defendant  alleges 
that  this  complainant,  the  Westlnghouse  Electric  &  Manufacturing  Company, 
or  persons  or  corporations  who  own  or  control  it,  and  to  whose  acts  in  the 
premises  this  complainant  is  privy,  was  at  the  time  of  the  institution  of  this 
suit,  and  is  now,  the  assignee  and  sole  owner  of,  and  as  such  was  and  Is 
actively  prosecuting,  an  application  or  applications  for  letters  patent  of  the 
Tnlted  States  filed  by  applicants  other  than  the  said  Rankin  Kennedy,  which 
application  contains  claims  covering  substantially  the  same  subject-matter  as 
is  claimed  in  the  reissued  letters  patent.  No.  11,031,  in  said  bill  mentioned, 
and  that  the  said  application  or  applications,  If  allowed,  will  result  In  the 
grant  of  letters  patent  of  the  United  States  to  the  complainant,  patenting  and 
monopolizing  substantially  the  same  subject-matter  as  that  which  Is  patented 
Is  said  reissued  letters  patent.  And  this  defendant  further  avers  that  In  the 
matter  of  said  applications,  interferences  have  been  declared  in  the  United 
States  patent  office  between  said  claims  thereof  and  other  pending  applica- 
tions, and  that  in  said  interferences  the  complainant  has  been  and  is  asserting 
dates  of  Invention  on  the  part  of  applicant  or  applicants  by  whom  said  applica- 
tions were  respectively  filed  long  prior  to  the  alleged  date  of  invention  by  the 
said  Kankin  Kennedy  of  the  subject-matter  patented  in  said  reissued  letters 
patent;  and,  by  the  assertion  of  such  prior  date  or  dates  of  invention  on  be- 
half of  such  applicant  or  applicants,  the  complainant  is  endeavoring  to  Induce 
a  grant  of  letters  patent  In  derogation  of,  and  Hbaolutely  contradictory  to, 
the  assertion  of  title  under  the  said  reissued  letters  patent,  for  the  purpose, 
and,  if  successful,  with  the  result,  of  establishing  a  new  monoiraly  of  such 
subject-matter,  for  the  benefit  of  the  complainant,  for  a  further  period  of  sev- 
enteen years  from  the  date  at  which  said  patent  or  patents  may  hereafter 
be  granted.  And,  further,  this  defendant  avers  that  the  complainant  has  en- 
tered into  a  comljinatlon  with  persons  or  corporations  owning  or  controlling 
certain  of  the  other  applications,  which  have  been  placed  In  Interference  with 
the  applications  so  as  aforesaid  owned  and  controlled  by  It,  the  general  intent 
anil  purpose  of  which  agreement  is  that,  to  whatsoever  person  or  persons  pri- 
ority shall  be  awarded  in  said  Interference  proceedings,  the  patent  or  patents 
wtirb  shall  be  granted  thereon  shtill  be  jointly  enjoyed  and  owned  by  the 
parties  to  said  agreement,  including  the  complainant.  And  this  defendant  ap- 
pends in  a  schedule  annexed  hereto,  marked  'E.xhlbit  Interference  Schedule.' 
a  statement  of  the  issues  in  said  interferences,  and  of  the  parties  thereto,  and 
of  the  persons  or  cor])orations  In  whom  the  title  to  the  said  Interference  appli- 
cations Is  vested;  and  it  avers  that  the  said  persons  or  corporations  designate*! 
87F.— 22 
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In  said  schedule  aB  the  'complaluant  or  Its  privies,'  and  'General  Electric  Com- 
pany,' are  the  parties  to  the  aforesaid  agreement  whereby  the  patents,  when 
granted,  are  to  be  enjoyed  in  common.  And,  further  answering,  this  def«id- 
aut  avers  that  the  aforesaid  acts  of  the  complainant  are  collusive,  and  that 
whether,  as  the  result  of  the  said  Interference  proceedings,  patents  shall  be 
granted  to  the  applicants  whose  applications  are  directly  vested  In  the  com- 
plainant, or  whether  the  patents  for  said  subject-matter  shall  be  granted  to  the 
other  ai)plicants  mentioned  In  said  schedule,  and  owned  and  controlled  by  the 
General  Electric  Company,  the  said  complainant  will  become  clothed  with  the 
benefits  of  title  thereunder,  and  is  privy  to  the  assertion  of  title,  not  only  on 
behalf  of  applicants,  the  title  to  whose  applications  appears  of  record  to  be 
vested  In  complainant,  but  also  on  behalf  of  the  said  other  applicants;  and 
this  defendant  therefore  avers  that  by  endeavoring  to  Induce  such  grant  or 
grants,  and  by  Its  other  acts  in  the  premises,  the  complainant  is  estopped  from 
asserting  priority  of  claims  on  behalf  of  Rankin  Kennedy  to  the  subject-matter 
claimed  In  said  reissued  letters  patent,  and  ought  not  to  be  permitted  to  assert 
the  title  of  said  Rankin  Kennedy  In  the  premises.  And,  further  answering, 
this  defendant  avers  that,  for  the  purpose  of  obtaining  the  grant  of  lettera 
patent  for  such  subject-matter  to  some  one  or  more  of  the  applicants  In  said 
Interference  proceedings,  said  complainant  has  knowingly  and  Intentionally 
withheld  any  assertion  of  title  or  any  claim  of  priority  on  behalf  of  the  said 
Rankin  Kennedy  to  such  subject-matter  In  the  aforesaid  Interference  proceed- 
ings: and  this  defendant  avers  that  by  so  withholding  said  claims  of  priority 
on  behalf  of  the  said  Rankin  Kennedy,  which,  If  well  founded,  would  defeat 
the  said  applications,  and  the  grant  of  patents  thereon  for  the  said  subject- 
matter,  the  complainant  has  admitted  that  the  said  Rankin  Kennedy  was  not 
the  original  and  first  Inventor  of  the  sUbJect-matter  patented  In  said  reissued 
letters  patent;  and  this  defendant  avers  that,  by  reason  of  the  aforesaid  ad- 
mission that  the  said  Rankin  Kennedy  Is  not  the  original  and  first  inventor 
of  the  subject-matter,  it  is  Inequitable  for  the  complainant  to  assert  against 
this  defendant  any  claim  or  title  under  the  said  reissued  letters  patent,  as  the 
assignee  of  the  said  Rankin  Kennedy." 

This  proposed  amendment  avers  that  the  plaintiff,  by  reason  of  the 
matters  therein  alleged,  is  estopped  from  asserting  priority  of  claim 
on  behalf  of  Rankin  Kennedy  to  the  subject-matter  claimed  in  the 
reissued  letters  patent  sued  on,  and  has  admitted  that  the  said  Ran- 
kin Kennedy  was  not  the  original  and  first  inventor  of  the  subject- 
matter  patented  in  said  reissued  letters  patent.  With  respect  to 
these  averments  of  estoppel  and  admission,  I  at  present  perceive 
no  reason  for  doubting  that  any  relevant  and  competent  .evidence 
may  be  given  nnder  the  answer  as  it  stands;  bat,  if  the  defendant 
shall  be  advised  that  it  requires  amendment  to  this  end.  the  order 
now  to  be  made  will  not  preclude  him  from  moving  the  court  with 
that  object.  The  purpose  now  avowed  and  sought  to  be  attained, 
however,  is  quite  different.  It  is  not  only  asked  that  the  amend- 
ment shall  be  allowed,  but  also  that,  upon  the  filing  thereof,  all  pro- 
ceedings in  the  case  shall  be  stayed,  and  that  the  defendant  shall 
have  leave  to  file  a  cross  bill  founded  upon  the  averments  contained 
in  the  proposed  amendment,  and  praying  for  an  injunction  to  re- 
strain the  complainant  from  further  prosecuting  this  suit  during  the 
pendency  of  the  interference  referred  to,  and  thereafter  until  stich 
time  as  the  question  of  priority  between  the  alleged  invention  of 
Rankin  Kennedy  and  of  the  inventor  to  whom  priority  shall  be 
awarded  in  the  said  interference  proceedings  shall  have  been  de- 
termined. No  authority  has  been  cited,  and  I  believe  none  can  be 
found,  which  would  support  such  an  order.  If,  as  I  have  said,  the 
defendant  can  prove  any  relevant  admission  or  any  state  of  facts  to 
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establish  au  estoppel,  this  may  be  done  by  way  of  defense;  but  the 
stay  of  proceedings,  which  is  the  gist  of  the  present  application, 
coold  not,  in  my  opinion,  be  now  ordered,  or  be  awarded  upon  a  cross 
bill,  without  an  unwarranted  exercise  of  power  by  the  court,  and 
an  nndne  extension  of  the  office  6f  such  a  bill.  Stonemetjs  Printers' 
Mach.  Co.  V.  Brown  Folding  Mach.  Co.,  46  Fed.  851. 

The  amendments  proposed  to  be  made  to  paragraph  11  hare  not 
been  objected-  to.  They  are  allowed.  The  motion  for  leave  to  add 
an  additional  paragraph,  to  be  marked  "13,"  and  for  an  order  to  stay 
proceedings,  and  for  leave  to  file  a  cross  bill,  is  denied. 


UNITBD  STATES  REPAIB  ft  OTTARANTT  CO.  et  aL  T.  STANDARD 

PAVING  CO. 

(Circuit  Court,  N.  D.  New  York.    May  5, 1898.) 

L  Patrhtb— Akticifatiok— Mrthod  of  RsPAnuHo  Asphalt  PAVBiaxTS. 

The  Perkins  patent.  No.  601,537,  for  an  improTement  In  the  method  of 
repairing  asphalt  pavements,  consisting  in  subjecting  the  spot  to  be  re- 
paired to  heat  until  the  material  is  softened,  then  adding  new  material, 
and  smoothing  and  burnishing  it,  was  anticipated  by  the  Crochet  French 
patent  of  June  11,  1880,  which  describes  substantially  the  same  method. 

t  SaMB— IXVBKTION. 

It  being  known  that  heat  may  be  used  to  soften  a  Trinidad  asphalt  paye- 
ment  at  a  spot  to  be  repaired,  and  that  rock  asphalt  and  bitumen  pave- 
ments could  be  mended  by  heating  the  top  layer,  removing  the  material 
with  a  notched  hoe,  then  adding  new  material,  and  tamping  In  the  ordinary 
way,  there  was  no  invention  in  applying  this  method  to  the  repair  of 
Trinidad  asphalt  pavements. 

This  was  a  suit  in  eqnity  by  the  United  States  Repair  &  Guar- 
anty Company  and  others  against  the  Standard  Paving  Company  for 
allied  infringement  of  a  patent 

£.  N.  Dickerson,  for  complainants. 

William  Macomber  and  Tracy  C.  Beckar,  for  defendant. 

COXE,  District  Judge.  This  is  an  equity  action  for  the  infringe- 
ment of  letters  patent  No.  501,537,  gi-anted  July  18,  1893,  to  Amos 
H.  Perkins  for  an  improvement  in  the  method  of  repairing  asphalt 
pavements.  The  specification  states  that  prior  to  March  8,  1893, 
the  date  of  the  application,  it  was  customary  to  dig  out  with  a  pick 
the  surface  material  around  the  spot  to  be  repaired,  sometimes  ap- 
plying heat  to  soften  the  material.  The  depression  thus  made  was 
thoroughly  cleaned  and  given  a  coat  of  tar.  New  material  in  a 
heated  state  was  placed  in  this  depression  and  was  ironed  and 
smoothed  in  the  usual  manner,  the  tar  acting  as  a  solder  to  hold  the 
new  material  in  place.  The  joint  between  the  old  material  and  the 
new  was  phiinly  visilile  and  sometimes  formed  a  ridge.  By  reason 
of  frost  or  other  causes  the  new  block  of  material  was  frequently 
torn  loose  from  its  soldered  connection.  After  stating  the  objec- 
tions to  the  old  method  the  patentee  proceeds: 
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"In  practicing  my  Invention,  however,  I  subject  the  spot  to  be  reimlred 
and  the  surrounding  edges  to  such  a  degree  of  heat  that  the  surface  asphalt, 
not  only  the  exact  spot  to  be  repaired  but  the  surrounding  portion  to  a  greater 
or  less  degree,  is  reduced  to  the  soft  plinble  state  In  which  it  is  originally  laid. 
With  a  rake  or  other  suitable  lustruuiont  it  is  then  agitated  and  mixed  with 
enough  new  material  to  fill  up  the  si)ot  to  be  repaired.  It  is  then  subjected 
to  the  usual  finishing  operation  of  irouing  and  burnishing." 

Although  the  patentee  does  not  limit  himself  to  any  particalar 
fonn  of  apparatus,  he  illustrates  his  method  in  conneetion  with  an 
ingenious  gasoline  beater  which  is  the  subject  of  another  patent  ci 
even  date.  Any  heating  device,  no  matter  how  crude  or  ancient,  is, 
however,  Mithin  the  claims,  which  are  as  follows: 

"(1)  The  method  of  repairing  asphalt  pavements  which  consists  In  subject- 
ing the  spot  to  be  repaired  to  heat  adding  new  material  and  smoothing  and 
burnishing  it,  substantially  as  described.  (2)  The  method  of  repairing  asphalt 
pavements  which  consists  in  subjectiag  the  spot  to  be  repaired  to  heat  until 
the  matei-lal  Is  softened,  agitating  it  and  mixing  with  It  new  material  and 
finally  smoothing  and  burnishing  it,  substantially  as  described." 

The  method  of  the  first  claim  consists  of  the  following  steps: 
FiraL  Subjecting  the  spot  to  be  repaired  to  heat  Seo<Hid.  Adding 
new  material.     Third.  Smoothing  and  burnishing. 

The  second  claim  is  substantially  the  same  as  the  first  but  some- 
what more  specific  in  that  it  states  distinctly  what  is  implied  in  the 
first  claim  that  the  heat  must  be  continued  "vntil  the  material  i> 
softened,"  and  it  further  provides  that  the  softened  material  must  be 
agitated  and  mixed  with  the  new  material.  One  of  the  methods  of 
repair  adopted  by  the  defendant  was  to  wheel  a  coke  heater  to  the 
spot  to  be  repaired  and  when  the  asphalt  was  softened  to  the  depth 
of  about  half  an  inch  to  scrape  it  off  with  notched  hoes.  The  edge 
of  the  portion  scraped  off  was  made  even  and  smooth,  the  surface 
sprinkled  with  asphalt  cement  and  the*  edges  daubed  with  the  same 
material.  New  asphalt  was  then  thrown  on,  leveled,  tamped  and 
rolled.  The  binder  of  liquid  asphalt  was  sometimes  omitted,  probably 
from  carelessness.  It  is  apparent  that  a  construction  of  the  claims 
broad  enough  to  cover  this  method  is  necessary.  Indeed  a  much 
broader  construction  is  asserted.  It  is  argued  that  the  process  be- 
ing a  series  of  operations  upon  certain  materials  can  be  practiced 
by  the  use  of  any  apparatus  or  without  an  apparatus,  as  for  instance 
by  building  a  fire  of  wood  or  charcoal  over  the  spot  to  be  repaired. 
Manifestly  then  the  process  of  the  defendant,  or  one  analogous  there- 
to, if  found  in  the  prior  art,  will  anticipate  tie  complainants'  patent 

Various  defenses  are  interposed,  but  it  will  be  necessary  to  con- 
sider but  one.  On  the  11th  of  June,  18S0,  Paul  Crochet,  a  Parisian, 
was  granted  a  patent  by  the  French  republic  "for  a  process  for  the 
repair  and  renewal  of  asphalt  pavement."  Crochet  describes  the 
prior  method  of  repair  substantially  as  Perkins  describes  it.  The 
part  to  be  renewed  is  dug  out  with  a  pick  and  the  asphalt  is  removed. 
He  then  proceeds  to  describe  his  own  process  as  follows: 

"It  consists  in  heating  the  part  to  be  reiiaired  by  means  of  a  movable  fur- 
nace which  is  carried  over  the  surface  of  the  pavement  until  this  disintegrates 
and  becomes  friable.  The  upper  part  of  the  layer  of  asphalt  aild  that  which 
has  been  damaged  are  removed  by  means  of  an  Iron  hoe  having  an  arm  of 
little  teeth  which  performs  the  function  of  a  rake.     This  ho*  while  removing 
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the  material,  forms  on  the  remaining  part  numerous  strlatlons  whloh  render 
the  surface  rough,  and  Increase  the  adherence  of  the  portion  added  above, 
which  will  perform  the  renewal.  •  •  •  After  this  preparatory  operation 
one  spreads  a  suitable  thickness  of  asphalt  In  powder  and  tamps  It  by  the  or- 
ilinary  methods.  In  consequence  .of  the  softening  of  the  (subjacent)  layec 
this  unites  perfectly  with  the  new  layer  and  forms  with  it  a  thickness  with- 
out solution  of  continuity,  this  repairing  and  renewal  having  in  no  way  al- 
tered the  neighboring  parts." 

Although  the  patent  like  the  patent  in  suit  is  for  a  process  and, 
therefore,  not  limited,  necessarily,  to  any  particular  mechanism,  the 
heating  machine  described  and  shown  in  the  drawings  is,  apparent- 
ly, the  exact  counterpart  of  the  one  used  by  the  defendant.  Crochet 
states  that  his  system  is  especially  applicable  to  pavements  of  com' 
pressed  asphalt,  "but  can  be  used  to  repair  and  renew  pavements  of 
bitumen."    The  claim  is  divided  as  follows: 

"First.  The  softening  of  the  upper  surface  of  the  layer  of  asphalt  in  the  part 
to  be  repaired  and  the  removal  of  this  surface  by  means  of  the  hoe  furnished 
with  teeth  which  striate  the  remaining  part.  Second.  The  renewal  by  the  ad- 
dition upon  the  surface  thus  stiftened  of  a  layer  of  a«phalt  of  suitable  thicl;- 
nesa.  which  l:i  tamped  by  ordinary  methods.  Third.  The  movable  furnace 
which  I  have  devised  for  this  purpose,  according  to  the  conditions  descrllied 
and  reprcsentc  1." 

The  first  thought  which  sti-ikes  the  reader  after  studying  this 
patent  is  its  remiurkable  similarity  to  the  patent  in  suit.  If  two  men 
of  the  same  nationality  should  witness  this  process  to-day  as  prac- 
ticed by  the  complainants  and  the  defendant  ajid  should  write  out 
statements  of  what  they  observed  it  is  doubtful  if  these  statements 
would  correspond  as  closely  as  those  of  Perkins  and  Crochet.  When 
the  difference  in  time,  language  and  patent-ofBce  procedure  is  con- 
sidered the  resemblance  is  remarkable  and  has  seldom  been  paral- 
leled in  reported  cases. 

The  complainants  argue  that  the  defendant's  process  is  the  patent- 
ed process,  and  yet  in  1880,  13  years  before  the  Perkins  patent  and 
when  the  art  was  in  its  infancy,  we  find  this  Frenchman  describ- 
ing the  defendant's  (wocess  almost  in  haec  verba.  Crochet  used  a 
movable  coke  or  coal  heater.  So  does  the  defendant.  The  former 
heated  the  spot  to  be  repaird  and  removed  the  upper  part  by  means 
of  a  notched  hoe  which  left  small  channels  in  the  part  which  re- 
mained. The  defendant  does  the  same.  Into  this  depression  Oochet 
placed  new  asphalt  and  tamped  it  by  the  ordinary  methods.  The 
defendant  does  the  same.  In  both  cases  the  pavement  is  repaired 
without  joint  or  ridge,  or,  as  the  Frenchman  phrases  it,  "sans  solu- 
tion de  continuity.".  The  Crochet  process  is  obviously  the  defend- 
ant's process  knd  it  is,  of  course,  the  Perkins  process  as  well,  unless 
the  Perkins  patent  is  limited  to  the  apparatus  invented  by  him. 
The  principal  differences,  capable  of  practical  statement,  are  that 
Peridns  uses  a  gasoline  heater  and  a  rake  and  Crochet  uses  a  coke 
heater  and  a  hoe  "having  an  arm  of  little  teeth  which  performs 
the  function  of  a  rake."  When  it  is  mnianbered  that  Crochet  pre- 
ceded Perkins  by  13  years,  that  he  wrote  in  a  different  language  and 
under  a  different  syst^n  of  rules,  and  that,  during  the  interval,  the 
art  of  paving  advanced  in  all  directions,  with  a  rapidity  commensurate 
with  the  inventive,  spirit  of  the  age,  the  wonder  is  not  that  the  two 
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patents  are  dissimilar  in  some  particulars  bat  that  tbe  differences 
are  not  more  numerous  and  striking. 

Various  ingenious  arguments  are  advanced  in  support  of  the  prop 
osition  that  the  Crochet  patent  related  to  a  totally  different  pro- 
cess. In  order  to  accept  these  theories  the  court  must  resort  to  the 
heroic  treatment  of  reconstructing  botli  patents,  and  having  done 
so  must  proceed  a  step  further  and  reject  the  meaning  whidi  Cro- 
chet's language  plainly  implies.  For  Instance,  it  is  said  that  Cro- 
chet's patent  refers  to  rock  asphalt  found  principally  at  Nenfchatel 
and  Seyssel  and  that  the  Perkins  patent  refers  to  Trinidad  asphalt  im- 
ported from  the  Island  of  Trinidad.  Both  patents  speak  of  "asphalt 
pavements."  Neither  uses  any  qualifying  word  and  neither  can  be 
confined  on  this  proof  to  any  particular  kind  of  aiq)halt  pavement. 
It  is  urged  tliat  Crochet's  process  related  to  country  roads  as  di» 
tinguished  from  city  pavements  and  that  these  roads  were,  in  many 
instances,  constructed  of  rock  aej^alt  upon  principles  E^ilar  to  the 
Macadam  roads  of  this  country.  The  contention  of  the  complain- 
ants' expert  is  that  the  words  "asphalt  pavement"  must  be  read 
"rock  asphalt  pavement"  and  the  words  "pavements  of  bitumen" 
indicate  "another  class  of  rock  asphalt  pavements."  Various  words 
and  phrases  are  pointed  out  as  supporting  this  theory.  For  in- 
stance, Crochet  says,  that  the  use  of  the  pick  causes  the  neighbor- 
ing portions  to  he  "puffed  up";  that  after  heat  is  applied  the  sur- 
face of  the  pavement  "disintegrates  and  becomes  friable";  and  that 
"asphalt  in  powder"  is  spread  upon  the  part  to  be  repaired.  Wrested 
from  the  context  these  expressions  might  indicate  that  Crochet  had 
in  mind  a  different  material  from  that  described  in  the  patent  at 
bar,  but  considering  the  Crochet  patent  as  a  whole  it  cannot  be 
limited  to  a  method  of  mending  country  roads.  Imprimis,  Crochet 
resided  in  Paris,  a  city  long  pre-eminent  for  the  excellence  of  its 
pavements.  In  the  abaence  of  positive  proof  by  witnesses  qualified 
to  testify  of  the  progress  of  the  art  in  France  the  court  would  hardly 
be  justified  in  assuming  that  Parisians  were  ignorant  of  a  pavement 
which  has  been  in  use  for  a  quarter  of  a  century  and  in  1880  was 
well  known  even  in  the  interior  cities  of  this  country.  The  patent 
makes  no  allusion  to  country  roads  but  again  and  again  refers  to 
"asphalt  pavement."  It  speaks  of  the  "layer  of  asphalt,"  and  the 
drawings,  though  crude,  show  a  layer  of  asphalt  upon  a  bed  of  con- 
crete similar  to  the  pavement  as  it  exists  to-day  and  as  it  has  existed 
in  this  country  since  1870.  The  heat  "softens"  the  upper  surface, 
the  teeth  make  grooves  in  it  and  the  new  asphalt  adheres  to  the  old 
without  joint  or  seam.  Finally  the  patent  says  that  the  system 
"though  especially  applicable  to  pavements  of  oranpresaed  asphalt, 
can  be  used  to  repair  and  renew  pavements  of  bitumen."  All  this 
is  incompatible  with  the  theory  that  Crochet  was  dealing  with  a 
substance  which  had  been  reduced  to  a  dry  powder  and  indicates, 
beyond  a  fair  doubt,  that  if  he  had  not  in  mind  the  same  mate- 
rial that  Perkins  describes  in  identical  language  it  was  at  least  an 
equivalent  material  having  the  same  attributes  and  properties  and 
proilucing  the  same  result  when  subjected  to  heat.  The  language 
used  by  Crochet  may  be  infelicitous  in  some  particulars,  but  that 


Digitized  by 


Google 


OMTEl)  STATES  REPAIR  A  GUARANTY  CO.  V,  STANDARD  PAVING  CO.       343 

he  describes  a  process  for  mending  a^halt  pavnueuts  by  heating, 
raking  and  compacting,  there  can  be  no  doubt. 

The  complainants'  expert  speaics  of  the  asphalt  of  the  Perkins  pat-  - 
ent  as  being  "compressed."     Obviously,  then,  a  Trinidad  asphalt 
pavement  is  a  "pavement  of  compressed  asphalt,"  but  when  Crochet 
uses  this  ex})re88ion  it  is  insisted  that  he  means  a  pavement  of  rock 
asphalt.    Again,  the  expert  sajs  of  the  Perkins  process: 

"The  removal  of  a  certain  portion  of  the  old  material  is  in  most  instances 
essential,  because  generally  when  repairs  are  required  there  has  been  a  cetr 
tain  amount  of  disintegration  of  the  old  material  leaving  on  the  surface  what 
is  termed  'dead  material.'  •  *  ♦  It  is  further  almost  impossible  to  beat 
the  surface  of  an  asphalt  pavement  by  a  heating  apparatus  without  burning 
some  portion  of  the  upper  surface.  •  •  •  This  burnt. crust,  and  any  dead 
portion,  tberefore,  would  naturally  be  scraped  away." 

This  is  what  happens  to  a  pavement  of  Trinidad  asphalt,  but  when 
Crochet  says  that  he  carries  his  furnace  over  the  pavement  until  the 
surface  "disintegrates  and  becomes  friable"  and  then  removes  "the 
upper  part  of  the  layer  of  asphalt,"  it  "shows  beyond  a  doubt"  to 
the  mind  of  the  expert  that  Crochet's  pavement  is  one  of  rock  as- 
phalt although  the  claims  speak  of  the  softening  of  the  layer  of  as- 
phalt One  process  requires  the  removal  of  disintegrated  old  ma- 
terial and  burnt  crnst,  the  other  the  removal  of  disintegrated  and 
friable  old  material.  And  yet  upon  this  distinction,  such  as  it  is, 
rests  the  complainants'  principal  argument  to  prove  dissimilarity. 

The  assertion  that  the  "numerous  striations"  of  which  Crochet 
speaks  cannot  be  formed  in  Trinidad  asphalt  would  be  more  per- 
soasive  if  the  complainants  had  not  proved  by  several  witnesses  that 
these  striations  cannot  be  formed  in  rock  asphalt  either.  For  in- 
rtance,  Mr.  Kasson  says:  "When  I  raked  off  the  disintegrated  por- 
tion the  snrface  beneath  was  so  hard  and  dry  it  would  not  scratch  to 
any  material  extent."  It  surely  would  not  be  stretching  the  rules  of 
construction  unduly  to  assume  that  Crochet  meant  when  he  said  that 
his  striations  "render  the  surface  rough  and  increase  adherence," 
precisely  what  Perkins  meant  when  he  speaks  of  agitating  and  stir- 
ring up  the  material.  The  expression  "asphalt  in  powder"  while 
not  one  which  an  American  would  use  is  not  inaccurate  as  applied 
to  the  new  material  added  in  repairing  a  Trinidad  pavement  and 
especially  so  when  it  is  also  denominated  "a  layer  of  asphalt  of  suit- 
able thickness"  in  the  second  subdivision  of  the  claim  of  the  Crochet 
patent.  In  short,  the  court  cannot  resist  the  conclusion  that  one 
nile  of  interpretation  has  been  applied  to  the  Perkins  patent  and  a 
wholly  different  rule  to  the  Crochet  patent.  Both  patentees  have 
left  something  to  be  supplied  by  the  common  sense  of  the  operator. 
Bat  one  has  been  treated  with  wide  liberality  while  the  otlier  has 
been  held  to  the  strict,  literal  and  most  technical  meaning  of  his 
translated  words.  When  both  are  subjected  to  the  same  treatment 
there  is  little  difficulty  in  understanding  what  each  has  contributed 
to  the  art.  The  record  shows  that  asphalt  pavements  sul>stantially 
«a  they  exist  to-day  have  been  known  for  28  years.  In  these  cir- 
comstances  it  surely  is  but  just  that  the  same  words,  appearing  in  the 
two  patents,  should  be  given  the  same  meaning.    If  the  French  pat- 
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ent  means  what  Crochet  says  it  means  it  is  perfectly  plain  and 
simple.  If  it  means  what  the  complainants'  expert  says  it  means 
it  is  qaite  possible  that  it  may  be  inoperative.  But  in  order  to  reach 
this  conclusion  a  substance  not  mentioned  and  which  does  not  yield 
to  treatment  by  heat  is  substituted  for  a  substance  which  is  men- 
tioned and  which  does  so  yield.  It  is  not  remarliable  that  the  at- 
tempt to  repair  "a  Seyssel  pavement"  proved  a  failure.  Having 
assumed  that  the  process  relates  to  an  impossibility  the  expert  bad 
little  diflBculty  in  proving  it  impossible.  Few  patents  could  resist 
such  drastic  treatment. 

But  assume  that  the  complainants  are  correct  in  their  construction 
of  the  Crochet  patent,  how  then  stands  the  case?  Before  the  Per- 
kins patent  it  was  known  that  heat  could  be  used  to  soften  a  Trin- 
idad asphalt  pavement  at  the  spot  to  be  repaired.  The  Perkins 
patent  so  says.  It  was  also  known  that  rock  asphalt  and  bitumen 
pavements  could  be  mended  by  heating  the  top  layer,  removing  the 
material  with  a  notched  hoe,  adding  new  material  and  tamping  in 
the  ordinary  way,  so  that  the  part  repaired  could  not  be  distin- 
guished from  the  adjacent  parts.  Did  it  involve  invention  to  do 
this  to  a  pavement  made  of  Trinidad  asphalt?  Would  not  a  mere 
tyro  in  paving,  with  Crochet's  furnace,  rake  and  description  before 
him,  know  enough  to  practice  his  method  on  any  pavement  of  asphalt 
or  equivalent  material?  If  not,  then  it  must  follow  that  should  a 
new  variety  of  asphalt  be  discovered,  or  should  the  constituents  of 
the  present  surface  material  be  changed  the  person  who  is  first  to 
use  the  patented  method  in  connection  with  the  new  material  can 
secure  a  patent  even  though  the  patents  of  Perkins  and  Crochet  on 
their  face  cover  asphalt  pavements  of  all  kinds.  In  Manufacturing 
Co.  V.  Cary,  147  U.  S.  62n,  1^  Sup.  Ct.  472,  it  was  argued  that  the 
patent,  which  covered  a  process  of  tempering  coiled  springs,  conld 
be  sustained  because  the  patentee  discovered  that  the  application 
of  heat  would  restore  the  lost  strength  and  elasticity  of  the  wire; 
that  he  was  the  first  to  apply  heat  to  springs  which  had  been  weak- 
ened by  use  and  that  his  discovery  was  the  new  application  of  an 
old  process  and  the  production  of  a  new  result  thereby.  The  su- 
preme court  rejected  this  argument  and  voided  the  patent,  observing: 

"But  we  are  of  opinion  that  the  same  principle  set  forth  In  the  patent  was 
developed  In  the  manufacture  of  the  wire  bella  for  clocks  and  of  the  halr- 
balanoe  spring:  that  there  was  no  patentable  Invention  fti  applying;  that  jwln- 
ciple  to  the  springs  roeotioDed  in  the  specification,  and  that  the  case  is  merely 
one  of  a  double  use." 

See,  also,  Ansonia  Brass  &  Copper  Co.  v.  Electrical  Supply  Co., 
144  U.  8.  11,  12  Sup.  Ot.  601;  Phillips  v.  City  of  Detroit,  111  U.  a 
GM,  4  Sup.  Ct.  580;  Frederick  R.  Steams  &  Co.  v.  Russell,  29  C. 
0.  A.  121,  85  Fed.  218. 

The  court  is  convinced,  in  view  of  what  this  record  discloses,  that 
it  would  be  inequitable  to  place  the  entire  art  of  repairing  asphalt 
pavements  by  heat  under  tribute  to  the  Perkins  patent  in  suit.  He 
should  be  satisfied  with  the  rewards  which  flow  from  his  contribu- 
tion to  the  art  which  are  secured  by  another  patent  The  bill  is  dis- 
missed. 
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eWTST  &  CO.  V.  PURNESS,  WTTHT  &  CO.,  Limited. 

(District  Ck>urt,  D.  Massachusetts.     May  10,  1866.) 

No.  773. 

t  BiiiM  OF  Lasiro— Construction. 

When  p«l8hable  Koods  are  shipped,  and  the  carrier  is  to  receive  adequate 
pay,  no  ccnsti-uction  of  the  contract  Is  admissible  which  will  permit  the  car- 
rier, arbitrarily,  and  without  reason  or  necessity,  to  deprive  the  shipper  of 
tlie  benefit  resnlting  from  such  shipment. 

2.  Mabitime  Law— Bill  of  Ladiso— "  Dbviation.  " 

The  words  "with  liberty  •'  •  •  to  make  deviation,"  In  a  bill  of  lading, 
give  the  carrier  the  right  to  make  only  such  departures  from  the  voyage 
as  are  necessary  and  reasonable. 

3.  SAJUt — Rbsfonsibiutv  or  Casbibb. 

A  provision  in  a  bill  of-  lading  that  meat  "is  to  be  shipped  wholly  at  the 
risk  of  the  shipper,  and  tbat  the  owners  assume  no  responsibility -therefor 
during  the  voyage,"  refers  only  to  the  voyage  contemplated  by  the  parties, 
and  not  to  an  additional  voyage  arbitrarily  made  by  order  of  the  owner  of 
die  ship. 

This  was  a  libel  in  personam  by  Swift  &  Go.  against  Farness, 
Withy  &  Co.,  Limited,  owner  of  a  steamship,  for  delay  in  deliver- 
ing certain  beef  shipped  by  such  steamship. 

Henry  M.  Sogers,  for  libelant. 
Thomas  H.  Aussell,  for  respondent. 

BROWlf,  District  Judge.  Swift  &  Co.,  exporters  of  fresh  beef, 
bring  this  libel  in  personam  against  Fumess,  Withy  &  (Jo.,  Limited, 
a  British  corporation  having  a  place  of  business  in  Boston,  in  this 
district,  owner  of  the  steamship  Durham  City,  for  damages  aris- 
ing from  delay  in  delivering  at  London,  1,229  quarters  of  beef,  caus- 
ing deterioration  of  the  beef  and  loss  of  market.  The  beef  was 
shipped  at  Boston  in  good  condition,  was  properly  cared  for  on  the 
wage  by  the  men  in  charge,  and  the  refrigerators  were  provided 
with  a  proper  and  usual  supply  of  ice  and  salt  for  the  ordinary 
voyage,  of  14  to  16  days,  and  for  4  or  5  days  in  addition.  The 
ship  sailed  for  London  October  6,  1894,  making  an  ordinary  voy- 
age, and  arrived  off  Dover  October  21st,  with  a  London  pilot  on 
board.  There  she  received  orders  from  the  owners  to  go  to  Havre 
to  land  cattle,  a  part  of  her  cargo.  The  ship  went  to  Havre,  and 
remained  there  until  October  28th,  when  she  sailed  for  Flushing, 
in  Holland,  where  she  landed  sheep;  sailing  thence  October  29th, 
and  arriving  at  London  October  30th.  While  at  Havre  the  weath- 
er was  muggy,  and  a  compost  heap  over  the  refrigerators  added 
to  the  heat.  Additional  salt  and  ice  were  purchased  at  Havre,  and 
all  proper  exertions  were  made  to  prevent  deterioration.  Never- 
theless there  was  damage  to  the  beef,  attributable  to  the  prolongation 
flf  the  voyage.  Upon  the  evidence  it  appears  that  a  delay  of  seven 
days  resnlted  from  the  change  of  course.  Though  the  bill  of  lad- 
ing recites  that  the  vessel  "is  lying  at  the  port  of  Boston,  and 
lionnd  for  London,"  the  respondent  contends  that  the  vessel  was 
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not  obliged  to  pursue  a  direct  voyage,  and  that,  by  express  con- 
tract, there  is  no  liability  for  damage  to  the  beef.  The  clauses  of 
the  bill  of  lading  relied  on  in  defense  are  the  following: 

"With  liberty  to  sail  with  or  without  pilots,  to  malie  deTiatlon,  and  to  call  at 
auy  intermeUiate  port  or  ports  fur  any  purpose,  and  to  tcvr  and  assist  Teaaeli 
in  all  situations.  *  •  •  It  is  hereby  understood  and  agreed  that  meat  and 
other  cargo  to  be  carried  in  the  refrigerator  is  to  be  shipped  wholly  at  the  rUk 
of  the  shipper,  and  that  the  steamship  owners  assume  no  respoDBibillty  what- 
ever therefor  during  the  voyage:  and  steamships  are  not  to  be  held  liable  for 
any  loss  or  damage  to  meat  or  other  cargo  in  the  refrigerator,  however  arislat, 
unless  refrigerators  are  interfered  with  by  the  steamship's  officers  or  crew." 

It  is  not  contended  that  Havre  and  Flushing  are  "intermediate 
ports."    Reliance  is  had  solely  upon  the  word  "deviation,"  to  jus- 
tify the  return  of  the  vessel  from  off  Dover  to  Havre,  the  detention 
there^  and  the  trip  to  Flushing.    Citing  Hostetter  v.  Park,  137  U. 
8.  40,  11  Sup.  Ct.  1,  the  respondent  claims' that  deviation  is  "a  vol- 
untary departure,  without  necessity  or  reasonable  cause,  from  the 
regular  and  usual  course"  of  a  voyage,  and  that  the  use  of  the 
word  "deviation"  in  the  bill  of  lading  is  an  express  stipulation  "pet- 
mitting  such  deviations,  though  they  be  unnecessary  and  unrea- 
sonable."   This  contention  disregards,  however,  a  most  important 
part  of  the  context  in  the  opinion  in  Hostetter  v.  Park.    "Devia- 
tion," in  that  opinion,  is  defined  "in  reference  to  the  terms  of  a 
policy  of  marine  insurance."    This  limitation  of  the  definition  to 
the  special  subject-matter  under  consideration  is  significant,  and 
in  accordance  with  a  well-known  rule  of  interpretation.     In  its 
primary  signification,  the  word  "deviation"  would  include  a  de- 
parture from  the  direct  course  of  the  voyage,  whether  reasonable 
or  unreasonable,  with  or  without  necessity.    As,  however,  from  ne- 
cessity, or  in  the  exercise  of  a  reasonable  judgment,  departures  are 
made  that  present  no  substantial  reason  for  invalidating  the  con- 
tract of  insurance,  and  as  known  usages  are  presumed  to  be  in 
the  contemplation  of  the  parties,  in  construing  a  contract  of  in- 
surance the  word  is  not  given  its  broadest  meaning,  but  a  mean- 
ing consistent  with  the  subject-matter  in  hand.    It  then  inclodes 
only  such  departures  as  are  unreasonable,  unnecessary,  or  not  con- 
templated.   It  may  then  be  said  that  a  departure  which  is  of  sach 
character  is  a  deviation,  but  that  one  which  is  reasonable,  neces- 
sary, or  according  to  usage  is  not  a  deviation.    Accuracy,  however, 
would  require  the  foregoing  sentence  to  be  supplemented  bj  the 
words,  "in  reference  to  the  terms  of  a  policy  of  marine  insurance." 
The  definition  is  thus  limited  by  the  supreme  court.    The  case  of 
Hostetter  v.  Park  is  therefore  seen  to  be  a  direct  authority  in  sup- 
port of  the  rule  that  construction  must  be  guided  by  reasons  per- 
taining to  the  subject-matter.    The  confusion  of  thought  arising 
from  isolating  particular  words  of  a  contract  is,  with  clear  discrimi- 
nation, pointed  out  in  O'Brien  v.  Miller,  168  U.  S.  287-297,  18  Sop. 
Ct.  140.    Such  confusion  is  increased  when  we  not  only  separate 
particular  words  from  the  whole  contract  and  from  the  special  sub- 
ject, but  seek  to  give  to  a  word  thus  isolated,  not  its  ordinary  sig- 
nification, but  a  meaning  specially  limited  by  the  context  of  a 
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distinct  contract  npon  a  distinct  sabject.  The  argument  of  the 
respondent  may  be  thus  analyzed :  First,  it  disreganis  the  context 
of  the  word  "deviation"  when  used  in  this  bill  of  lading;  secondly, 
it  employs  the  context  of  a  policy  of  marine  insurance  to  place  a 
limited  meaning  upon  the  word  "deviatioB";  and,  finally,  it  seeks 
to  substitute  the  limited  meaning  thus  obtained  for  the  term  em- 
ployed in  the  bill  of  lading.  Following  out  this  method  to  its  nec- 
essary conclusion,  the  contract  would  be  as  follows:  First,  an 
agreement  to  transport  perishable  fresh  beef  from  Boston  to  Lon- 
don; second,  reservation  of  a  right  to  make  "voluntary  departure, 
without  necessity  or  reasonable  cause,  from  the  regular  and  usual 
coarse"  of  a  voyage.  If,  under  the  latter  clause,  an  owner  may 
do  as  he  pleases,  without  reference  to  necessity  or  reasonable 
cause,  it  is  difficult  to  frame  a  statement  of  obligations  to  the  ship- 
per which  will  concede  to  the  owner  these  rights,  and  prevent  him 
from  going  first  to  Australia  or  Houg  Kong,  and  thence  to  Lon- 
don. If  he  has  one  clause  in  his  contract  that  permits  him  to  go 
on  such  a  voyage  as  he  pleases,  and  a  second  that  holds  him  harm- 
less for  the  damage  to  the  beef,  then  the  argument  based  on  these 
clauses  must  preclude  a  recovery.  The  unsoundness  of  the  con- 
istmction  for  which  the  respondent  contends  sufficiently  appears  by 
tracing  it  to  its  legitimate  conclusion.  In  attempting  a  proper  con- 
struction of  the  contract,  we  may  consider  the  fact  that  the  libel- 
ants. Swift  &  Co.,  have  for  many  years  been  the  largest  shippers  of 
dressed  beef  from  the  United  States  to  Great  Britain,  and  that 
they  had  for  a  long  time,  and  on  many  voyages,  shipped  their  beef 
by  the  Durham  CSly  and  by  the  Fnrness  Line,  so  that  the  defendant 
was  thoroughly  familiar  with  the  business.  "The  elementary 
canon  of  interpretation  is,  not  that  particular  words  may.  be  iso- 
latedly  considered,  but  that  the  whole  contract  must  be  brought 
into  view,  and  interpreted  with  reference  to  the  nature  of  the  ob- 
ligations between  the  parties,  and  the  intention  which  they  have 
manifested  in  forming  them."  O'Brien  v.  Miller,  168  U.  S.  287- 
297. 18  Sup.  Ct.  140.  From  the  important  fact  that  perishable  beef, 
requiring  ice  and  salt,  was  to  be  transported,  and  as  the  defend- 
ant was  to  receive  adequate  pay  therefor,  we  are  forced  to  pre- 
clude any  construction  that  permits  the  defendant,  arbitrarily,  and 
without  reason  or  necessity,  to  deprive  the  shipper  of  the  benefits 
resulting  therefrom.  "The  law  does  not  allow  a  public  carrier  to 
abandon  altogether  his  obligations  to  the  public,  and  to  stipulate 
for  exemptions  which  are  unreasonable  and  improper,  amounting 
to  an  abnegation  of  the  essential  duties  of  his  employment"  Liver- 
pool &  G.  W.  Steam  Ck>.  v.  Phenix  Ins.  Co..  129  U.  S.  397,  9  Sup.  Ct. 
469.  If  rules  of  construction  forced  us  to  adopt  the  view  of  the 
contract  urged  by  the  defendant,  and  to  hold  that  it  provided  that 
the  owner  might  delay  the  delivery  of  goods  at  his  pleasure,  this 
would  not  avail  the  de'ondant;  for  we  should  then  be  compelled 
to  hold  the  provision  void,  under  the  act  of  February  13,  1893,  c. 
105  (27  Stat.  445). 

Adopting  the  rules  of  construction  to  which  we  have  refwred, 
the  word  "deviation,"  in  the  bill  of  lading,  must  be  held  to  give  to 
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the  owner  only  a  limited  right  of  departure  from  the  voyage;  and 
the  limits  must  be  those  of  necessity,  and  reasonable  regard  for  the 
rights  of  both  the  shipper  and  carrier,  growing  out  of  the  nature 
of  the  principal  contract.  It  may  appear  paradoxical  to  say  that 
in  a  contract  of  marine  insurance  the  word  "deviation"  includes 
only  unnecessary  and  unreasonable  departures  from  the  voyage, 
.md  that  in  a  bill  of  lading  it  means  only  necessary  and  reasonable 
<lepartures  from  the  voyage.  The  paradox  exists,  however,  only  to 
the  superficial  view,  and  disappears  when  we  observe  that  in  nei- 
ther case  is  the  meaning  derived  from  the  word  "deviation,"  sim- 
pliciter,  but  that  in  each  case  the  meaning  results  from  a  term  plus 
its  context,  and  that  in  the  two  cases  the  context  is  different.  Is- 
olated, the  word  means  a  departure,  reasonable  or  unreasonable, 
w^ith  or  without  necessity.  If  in  one  case  we  may  limit  it  to  mean 
unreasonable  departures  only,  in  another  we  may  limit  it  to  mean 
reasonable  departures  only.  The  apparent  inconsistency  arises  be- 
cause the  approach  to  the  question  is  from  opposite  sides.  When 
we  hse  the  word  in  a  sentence  of  prohibition,  necessary  or  reason- 
able deviations  are  not  prohibited.  When  it  is  used  in  a  sen- 
tence of  i>ermission,  it  permits  only  necessary,  reasonable,  or  con- 
templated deviations.  Under  both  bjll  of  lading  and  marine  in- 
surance policy,  reasonable,  necessary,  and  contemplated  deviations 
are  permitted.  Unreasonable,  unnecessary,  and  arbitrary  devia- 
tions are  held  breaches  of  contract.  The  clause  providing  that 
meat  "is  to  be  shipped  wholly  at  the  risk  of  the  shipper,  and  that 
the  owners  assume  no  responsibility  therefor  during  the  voyage." 
etc.,  does  not  afford  the  carrier  protection  for  damage  arising  after 
the  vessel  was  diverted  from  her  voyage,  and  sent  upon  what  must 
be  regarded  as  an  additional  and  independent  voyage  to  Havre 
and  Flushing.  This  clause  refers  to  the  voyage  contemplated  by 
the  parties,  and  to  deviations  reasonably  incident  thereto,  not  to 
an  additional  voyage  arbitrarily  made  by  the  order  of  the  owner. 
It  satisfactorily  appears  that  the  change  of  course  did  not  arise 
from  any  necessity  of  the  ship,  or  from  any  causes  connected  with 
her  navigation.  On  October  22d  the  owners  of  the  steamship  in 
London  notified  the  consignees  named  in  the  bill  of  lading  that  the 
ship  would  arrive  at  London  docks  on  Monday  night,  October  22d, 
in  time  to  discharge  the  beef  on  the  23d.  On  October  22d  the  libel- 
ants, upon  this  announcement,  called  on  the  owners,  and  paid  the 
freight,  £2.30.  lOs.,  receiving  the  assurance  that  the  ship  wonld  be 
at  the  docks  on  that  day.  The  change  of  course  was  made  for  the 
benefit  of  another  shipper,  Nelson,  Morris  &  Co.,  of  Chicago,  who. 
as  admitted  by  the  answer,  had  shipped  ujwn  said  vessel,  on  said 
voyage,  certain  live  cattle  and  sheep.  Having  thus  deliberately 
turned  the  vessel  back  upon  an  additional  voyage,  the  owners  must 
be  held  liable  for  a  breach  of  contract  with  the  libelants,  and  for 
all  damages  resulting  therefrom. 

I  find  as  facts  that,  but  for  the  return  to  Havre,  the  beef  would 
have  been  delivered  on  October  23d,  and  that  the  libelants  used 
due  diligence  to  reduce  the  damages,  and  to  care  for  the  beef  dur- 
ing the  detention.     The  libelants  are  entitled  to  decrees  for  the  de- 
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terioratfon,  and  for  any  fall  in  the  market  price  after  October  23d, 
and  a  reference  m&y  be  taken  to  determine  the  amoant  of  the  dam> 
ages.  Railroad  Co.  t.  Estill,  147  U.  8.  591-616,  13  Snp.  Ct.  444; 
Schwarzchild  v.  Steamship  Co.,  74  Fed.  267.  See,  also,  The  Wells 
City,  57  Fed.  317,  818;  Id.,  10  C.  C.  A.  123,  61  Fed.  857-859. 


-  THB  SARATOGA. 

CRAIG  v.'THB  SARATOGA. 

(District  Oonrt,  B.  D.  New  York.     AprU  29,  189S.) 

1.  Mabtek  aud  Sebvast— Amijmptioh  op  Risks  of  Employment— Pkrsonal 
Ihjtjries  on  Shipboabd. 

One  of  the  two  ways  furnished  serrants,  employed  in  the  nighttime  to 
coal  a  ▼easel,  waa  down  a  ladder  from  the  hatch  of  the  mala  deck.  A 
batch  In  the  lower  deek  at  the  foot  of  the  ladder  was  left  open,  and  throng 
this  opening  a  servant,  seeking  to  go  oat  of  the  ship,  fell,  and  was  injnred. 
The  master  resisted  payment  of  damages  for  such  injury  upon  the  ground 
that  the  servant,  for  several  years  employed  in  coaling  ships,  was  chargea- 
ble with  notice  of  a  custom  to  leave  the  hatches  open  whUe  in  port,  and 
therefore  asstuned  the  risk  arising  from  such  custom.  Held,  that  it  waa 
incumbent  upon  the  master  to  show  not  only  that  It  was  its  custom  to 
leave  the  hatches  open,  but  also  imllghted,  under  similar  circumstances. 

a,  Same — Nbgliobnck— Failure  to  Light  Dangerous  Place. 

A  steamship  company  is  guilty  of  negligence  if  it  falls  to  use  ordi- 
nary care  in  lighting,  on  a  dark  night,  an  open  hatch  forming  part  of  a 
passageway  used  by  workmen  to  board  the  ship. 

&  COKTBIBCTOBT  KBGMeBNCE. 

It  is  contributory  negligence  on  the  part  of  a  workman  on  board  a  ship 
to  attempt  to  pass,  on  a  dark  night,  a  batch  which  he  has  reason  to  sup- 
pose to  be  open,  when  the  place  is  insufSciently  lighted,  and  It  Is  In  his 
power  to  obtain  additional  light. 

4.  Shipping — Iimttrt  to  Workman — Nkhligbnck — Half  Damagbs. 

When  a  workman  employed  by  the  shipowner  Is  injured  by  the  combined 
negligence  of  hlmeeif  and  those  in  charge  of  the  ship,  be  may  recover  half 
damages. 

This  was  a  libel  in  admiralty  by  William  Craig  to  recoyer  dam- 
ages for  a  personal  injury  sastained  on  board  the  steamship  Sara- 
toga. . 

Edwin  O.  Dayis,  for  libelant. 
Charles  C.  Nadal,  for  claimant. 

THOMAS,  District  Jndge.  The  libelant  was  a  longshoreman,  and 
had  been  in  the  employ  of  the  claimant,  the  New  York  &  Cuba  Mail 
Steamship  Company,  lor  about  one  year  preViouB  to  September  7, 
1894,  coating  vessels,  and  during  that  time  had  coaled  two.  and  some- 
times three,  vessels  per  week.  The  vessels  were  all  similar  in  plan 
and  arrangement.  On  the  day  named,  he  was  sent,  with  others,  to 
coal  the  steamship  Saratoga,  lying  with  her  starboard  side  abreast 
a  dock,  in  the  city  of  Brooklyn.  The  coal  was  received  from  a  ves- 
sel lying  on  the  port  side  of  the  steamer,  through  the  port  entrance 
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on  the  lower  deck,  and  was  wheeled  to  the  bunkers,  which  were  sit* 
uated  some  20  feet  aft  of  the  port  entrance,  and  about  4  feet  aft  the 
dead  hatch,  which  was  about  8  feet  square,  and  whose  front  was 
some  8  feet  from  the  port  entrance  of  the  ship.    In  front  of  the  dead 
hatch  was  the  forward  hatch,  which  was  13  feet  square,  with  four 
subdivisions,  running  fore  and  aft,  of  about  equal  dimensions.    There 
was  a  space  of  about  8  feet  on  each  side  of  the  forward  hatch. 
Athwart  the  hatch,  and  in  proximity  to  the  upper  edge  thereof  was 
a  skid,  evidently  intended  to  be  used  as  a,  footway  for  persons  de- 
siring to  reach  the  ladder.    Two  exits  and  entrances  were  provided 
for  the  workmen, — one  by  the  port  on  the  inshore  side,  and  one  down 
a  ladder  extending  from  the  edge  of  the  fore  hatch  on  the  main 
deck  to  the  forward  edge  of  the  forward  hatch  on  the  low6r  deck. 
On  the  afternoon  of  the  accident  the  libelant,  while  it  was  yet  day- 
light, went  upon  the  ship  by  way  of  the  port  entrance.    His  special 
duty  was  trimming  the  coal  after  it  had  been  emptied  into  one  of 
the  bunkers,  to  which  it  was  carried  by  barrows,  which  were  filled 
at  the  port  entrance  on  the  port  side  of  the  ship.    There  were  two 
bunkers,  one  on  each  side  of  the  ship.    To  reach  the  one  on  the  star- 
board side,  the  barrow  was  wheeled  in  front  of  the  dead  hatch,  and 
along  the  starboard  side  thereof  to  the  bunker  door ;  while,  to  reach 
the  bunker  on  the  port  side,  the  barrows  were  wheeled  along  the 
port  side  of  the  dead  hatch.    The  bunkers  and  the  deck  around  the 
dead  hatch  were  lighted  as  follows:    Some  fourteen  hand  lanterns 
were  provided  by  the  company.    The  men  working  in  the  bunkers 
took  such  lanterns  as  were  necessary,  and  lit  the  same.     As  the 
bunkers  filled  up,  and  the  men  receded  towards  the  bunker  doors,  the 
lanterns  were  brought  back  towards  the  doors.    This  process,  re- 
peated, finally  resulted  in  all  the  lamps  being  placed  outside  the 
doors  of  the  bunkers.    Such  of  the  fourteen  lamps  as  were  not  used 
in  the  bunkers  were  placed  at  various  points  at  the  ports,  and  in 
such  positions  on  or  about  the  dead  hatch  as  would  b^t  enable  the 
men  to  go  with  their  barrows  to  and  from  the  bunkers.    Some  six 
or  eight  of  the  lanterns  seem  to  have  been  distributed  in  this  way 
on  the  evening  in  question.    While  the  lighting  of  the  lanterns  nsed 
in  the  bunkers  devolved  on  the  men  using  them,  the  lighting  of  the  lan- 
terns outside  was  the  duty  of  two  men  specially  designated  there- 
for by  the  foreman,  who  received  some  special  consideration  for  the 
care  of  the  lamps.    It  was  stated  by  two  or  more  of  the  claimant's 
witnesses  that  two  lighted  lanterns  were  placed  within  some  five  or 
six  feet  of  the  forward  hatch,  and  there  is  some  evidence  that  at 
least  one  of  these  lanterns  was  in  such  position  at  the  time  of  the 
accident.    In  general,  the  distribution  and  location  of  the  lanterns  on 
the  deck  was  with  sole  reference  to  the  convenience  of  the  men  in 
taking  and  delivering  coal  at  the  bunkers.    Between  8  and  9  o'clock 
the  foreman  ordered  the  men  to  stop  work,  and  report  at  New  York 
in  the  morning.    The  libelant  and  his  witnesses  state  that  the  fore- 
man also  directed  the  lights  to  be  put  out.  and  that  this  connnand 
resulted  in  the  extinguishment  of  most  of  the  lights  before  the  moi 
got  away.    It  is  probable  that  the  extinguishment  of  the  lights  was 
effected  in  this  way:    If  a  workman  happened  to  have  a  light  in 
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Ms  band,  he  extinguished  it  apon  qnitting  work,  bat  the  duty  of  put- 
ting oat  lanterns  placed  upon  the  deck  devolved  upon  the  two  des- 
ignated men.  At  least,  it  was  their  care  to  see  that  all  lights  were 
e:(tinguished,  if  this  had  not  been  done  by  others.  Upon  receiving 
the  order  to  quit  work,  the  libelant  went  to  the  place  where  he  had 
left  his  coat,  got  the  same,  and  went  to  the  port  on  the  starboard 
side.  The  foreman,  or  one  of  his  men,  was  closing  this  entrance, 
and  told  tlie  libelant  to  go  out  the  other  way.  The  libelant  then 
went  towards  the  forward  hatch,  to  go  up  the  ladder  to  the  main 
deck.  In  doing  so,  he  fell  into  the  hatch,  and  received  the  injuries 
which  are  the  subject  of  this  action.  The  libelant  claims  that  most 
of  the  lanterns  had  at  this  time  been  extinguished,  although  one 
or  two  were  still  burning.  In  this  he  is  confirmed  by  two  of  bis 
fellow  workmen.  In  any  case,  he  and  his  witnesses  state  that  it  was 
entirely  dark  around  the  hatch,  so  that  they  could  see  nothing. 
He  indicates  that  this  darkness  was  so  intense  that  he  could  only 
grope  for  the  hatch.  The  claimant's  witnesses  state  that  the  lan- 
terns were  still  burning, — at  least,  to  a  considerable  extent;  and 
there  is  evidence  from  a  witness  that  a  bright  light  from  the  main 
deck  fell  through  the  hatch  thereof,  and  lighted  and  revealed  the 
open  hatch  in  the  lower  deck.  The  fact  probably  is  that  while  the 
lower  hatch  was  not  in  total  darkness,  as  the  libelant  claims,  yet  its 
condition  was  somewhat  obscured  by  the  scantiness  or  remoteness 
of  the  light,  and  that  the  place  was  not  sufficiently  lighted  to  make 
it  reasonably  safe  for  persons  desiring  to  reach  the  ladder. 

The  decision  in  this  case  should  turn  upon  the  solution  of  this  ques- 
tion: In  what  state  of  security  could  the  libelant  justly  expect  to 
find  the  forward  hatch?  Certain  features  of  the  evidence  are  very 
pronounced:  (1)  The  libelant  had  complete  knowledge  of  these 
hatches,  their  location,  and  the  spaces  about  them.  It  was  a  knowl- 
edge resnlting  from  actual  use  of  the  deck  two  or  three  times  each 
week  for  a  year.  (2)  The  hatch  coverings  were  customarily  left 
oE  when  the  vessel  was  in  port.  The  evidence  in  this  regard  is 
fuU,  uncontradicted,  and  satisfactory.  The  libelant  does  not  con- 
tradict, nor  by  himself,  or  his  fellow  workmen  called  in  his  behalf, 
give  a  single  syllable  of  evidence  tending  to  negative,  such  custom, 
so  amply  asserted  by  the  evidence  of  several  other  witnesses.  The 
libelant  by  not  so  much  as  a  word  of  evidence  declares  himself  ignor- 
ant that  such  was  the  customary  condition  of  the  hatches  while  the 
vessel  was  in  port,  or  that  on  any  occasion  or  at  any  time  he  ever 
found  the  hatches  closed;  nor  does  he  state  any  fact  or  circumstance 
which  to  any  de'gree  whatever  suggeKts  that  he  had  a  right  to  ex- 
pect that  the  hatch  would  be  closed,  from  anything  said  or  done 
at  the  time,  or  at  any  past  time,  or  from  any  condition  existing  at 
this  time,  or  in  the  past.  There  is  no  evidence  in  the  case  that  this 
custom  was  limited  to  times  when  the  ships  were  receiving  cargo,  or 
to  the  daytime,  or  to  any  particular  conditions.  The  state  of  the 
evidence  is  one  broad,  general  declaration  that  the  custom  was  to 
leave  the  hatch  covers  off,  except  at  such  times  as  they  were  kept 
down  to  enable  cargo  to  be  passed  over  them. 

The  clainumt  calls  attention  to  several  decisions  to  the  alleged 
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effect  that  such  open  condition  of  the  hatches  is  recognized  by  the 
law  as  one  which  a  person  working  upon  a  ship  mast  or  may  expect 
to  find;  and  the  proctor  for  the  libelant  does  not  refer  to  any  hold- 
ing whatsoever  on  the  dirf>ct  subject  of  open  or  closed  hatches.  A 
brief  review  of  the  authorities  may  be  useful: 

In  The  Gladiolus,  21  Fed.  417,  it  was  held  that  where  a  stevedore, 
engaged .  in  his  usual  occupation,  falls  through  an  ordinary  coal- 
bunker  hatch,  used  for  stowing  cargo,  the  presumption  is  of  his  neg- 
ligence, rather  than  that  of  the  officers  of  the  vesaeL  Locke,  J.,  in 
the  course  of  his  opinion,  states: 

"The  leaving  open  of  a  oonimon  between-dcck  hatohway  when  the  vessel 
Is  lying  in  port,  under  ordinary  circumstances,  Is  not  presumptive  evidence 
of  negligence  on  tbe  part  of  the  ship.  This  is  not  only  shown  to  be  the  cus- 
tom by  the  testimony  in  this  case,  but  it  lias  been  so  frequently  commented 
upon  in  decisions  aa  to  be  too  well  settled  to  be  questioned.  The  Victoria, 
l.'{  Fed.  43;  Dwyer  v.  Steamship  Co.,  4  Fed.  493;  Tbe  Carl,  18  Fed.  655; 
The  Germanla,  9  Ben.  356,  Fed.  Cas.  No.  5,360;  The  Helloa,  12  Fed.  732. 
While  the  falling  through  an  open  hatchway  by  a  stranger,  a  landsman, 
visitor,  or  passenger,  on  board  a  vessel,  might  -not  be  presumptive  of  negli- 
gence on  his  part,  where  such  accident  occurs  to  a  seaman  or  stevedore,  who 
Is  accustomed  to  hatches,  their  presence,  necessity,  uses,  character,  and  loca- 
tion, the  case  is  different;  and,  unless  the  circumstances  of  the  particular 
case  are  such  as  to  rebut  It,  the  first  presumption  is  of  his  negligence." 
• 

This  case  was  affirmed  by  the  circuit  court.  22  Fed.  434.  It  is 
observable,  however,  that  it  was  not  affirmed  upon  the  ground  Uiat 
it  was  the  custom  of  vessels  to  leave  the  hatches  open,  but  the  de- 
.(rision  of  the  appellate  court  is  rather  that  the  steamship  company 
owed  no  duty  to  the'  stevedore  who  was  injured  "to  look  to  the 
hatches  and  preparations  to  receive  the  cargo,"  but  that  the  ship, 
for  preparations  to  receive  cargo,  and  in  receiving  cargo,  was  un- 
der the  control  of  the  stevedore  and  his  respective  gangs  of  men. 
In  other  words,  the  stevedore,  the  employer  of  the  injured  man,  had 
received  control  of  the  ship  for  the  purpose  of  stowing  the  cargo, 
and  it  was  his  duty,  if  it  was  anybody's,  to  put  the  hatchways  in  a 
condition  of  safety,  and  to  furnish  light  therefor. 

In  the  Victoria,  13  Fed.  48,  it  was  held  that  where  a  workman 
upon  a  vessel  was  injured  by  falling  through  an  open  hatchway  neg- 
lijiently  left  open  by  the  stevedore  having  charge  of  the  discharging 
and  loading  of  the  vessel,  and  the  actual  negligence  that  caused  the 
accident  was  the  removal  of  a  lamp  by  a  fellow  workman  employed 
on  the  same  job  with  the  libelant,  the  common  employer  is  not  lia- 
ble for  the  injury.    In  his  opinion,  Lowell,  C.  J.,  says: 

"Whether  it  is  usual  to  close  the  hatches  on  the  third  deck  after  the  day's 
work  is  done,  is  a  disputed  <iuestlon  in  the  case.  The  preponderance  of  the 
evidence  Is  tliat  It  is  not  usual;  and  see  Dwyer  v.  Steamship  Co.,  17  Blatchf. 
472,  4  Fed.  4»3." 

The  opinion  then  states  that,  if  the  hatch  was  negligently  left  open, 
the  negligence  was  that  of  the  stevedore  having  charge  of  the  dis- 
charging and  loading  of  the  ship,  and  such  negligence  could  not  be 
attributed  to  the  ownera,  and  that  the  actual  negligence  was  in  re- 
moving and  not  replacing  a  lamp  which  had  hung  near  the  foot  of 
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a  ladder,  and  that  this  was  a  fault  of  a  fellow  workmaa,  for  whicb 
the  common  employer  was  not  liable. 

In  Tbe  City  of  Alexandria,  17  Fed.  390,  it  was  held  by  Judge 
Brown  (Southern  district  of  New  York)  that  the  libel  should  be 
dismissed,  where  the  libelant,  the  cook,  went  down  the  fore  hatch 
in  the  morning,  before  light,  by  the  direction  of  the  steward,  and 
was  not  soflSciently  notified  of  the  half-open  hatch  below,  and  in 
consequence  fell  through  and  was  injured,  and  was  subsequently 
treated  and  cared  for  at  the  ship's  expense,  and  received  his  wages 
to  the  end  of  the  voyage,  and  tbCTeafter  filed  his  libel  to  recover  for 
permanent  injuries.  It  appears  that  the  libelant  was  not  accus- 
tomed to  use  the  fore  batch,  through  wliieh  he  fell,  as  the  same  at 
sea  was  usually  closed,  but  was  open  at  the  time  of  his  injury,  as 
tbe  steamer  had  on  the  previous  day  touched  at  an  intermediate  port, 
and  landed  some  cargo,  and  on  the  following  day  she  was  expected 
to  arrive  at  her  port  of  discharge;  that  the  cook,  who  had  ordinar- 
ily nothing  to  do  with  the  hatches,  was  not  aware  that  the  hatch 
below  was  partly  uncovered;  that  some  men  had  previously  de- 
scended by  tiie  same  way  with  a  light.  There*  was  also  some  evi- 
dence that  tbe  steward  had  warned  the  libelant  of  tb>?  condition  of 
the  hatch,  which  evidence  was  not  accepted  by  the  court.  The 
learned  judge  held  that,  if  there  was  any  negligence  in  leaving  the 
hatch  open,  it  was  such  negligence  of  a  co-employ6  as  precluded  re- 
covery. The  decision  passes  off  upon  grounds  quite  distinct  from 
any  justified  by  the  facts  in  the  {veseat  case,  and  not  at  all  upon 
a  question  of -a  legal  rec<^nition  of  the  custom  of  leaving  hatches 
open,  so  that  a  person  employed  upon  a  ship  should  be  deemed  to 
have  knowledge  of  such  custom,  and  to  assume  the  risk  therefor. 

In  The  Carl,  18  Fed  665,  it  appears  that  the  libelant  was  em- 
ployed, with  other  men,  by  the  owner  of  a  cargo,  to  assist  in  un- 
loading goods  between  decks.  Three  batches  above  and  three  im- 
mediately beneath  were  all  open.  While  the  libelant  was  at  work  six 
feet  forward  of  the  fore  hatch,  the  deckhands  above,  while  washing 
the  main  deck,  put  on  the  cover  of  the  fore  hatch  above,  darkening 
the  space  below,  where  the  libelant  was  at  work.  The  latter,  think- 
ing that  the  hatches  were  about  to  be  closed,  turned  suddenly,  and, 
forgetting  the  open  batch  by  him,  stepped  into  it,  fell,  and  was  in- 
jured. There  was  plenty  of  room  to  go  on  either  side  of  the  open 
hatch,  and  tbe  libelant  was  familiar  with  the  circumstances.  It  was 
held  that  the  proximate  cause  of  the  accident  was  the  libelant's  in- 
attoition  and  negligence,  and  the  libel  was  dismissed  without  con- 
sidering the  question  of  the  Uability  of  the  ship  or  «her  owners  for 
the  acts  of  the  deck  hands.  It  will  be  perceived  that  there  is  in  this 
case  no  legal  recognition  of  a  custom  on  shipboard  to  keep  hatches 
opea.  The  hatch  was  open,  the  libelant  knew  it,  he  assumed  the 
risk  of  it,  and  the  accident  happened  by  his  inattention  to  a  well- 
known  fact. 

In  Tbe  Germania,  9  Ben.  356,  Fed.  Cas.  No.  5,360,  it  was  held  that 
a  person  not  in  the  employment  of  a  vessel  or  her  owners,  nor  acting 
m  their  service  or  for  their  benefit,  and  sustaining  no  relation  to 
them  by  contract,  has  no  right  of  action  iu  rem  in  admiralty,  against 
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the  vessel,  for  an  injury  received  by  him,  on  board  of  her,  by  fall- 
ing through  an  open  hatchway.  In  other  words,  the  owner  of  the 
vessel  owed  the  libelant  no  duty  to  protect  him  from  the  accident 
that  befell  him.  The  only  reference  to  the  question  under  consider- 
ation is  the  following  statement  in  the  opinion: 

"I  have  preferred  to  put  the  decision  of  the  case  on  the  views  above  stated, 
but  I  am  not  satisfied  that  there  was  any  negligence  on  the  part  of  the  master, 
officers,  or  crew  of  the  vessel.  The  opening  was  a  usual  one,  In  a  usual  place: 
and,  if  an  obligation  rested  upon  any  person  to  warn  the  libelant  in  reftaid 
to  it,  it  was  one  which,  under  the  circumstances,  did  not  rest  on  the  sblp'i 
company." 

The  libelant  in  the  above  case  was  a  sewer  of  bags,  and  was  pro- 
ceeding to  his  designated  place  for  work,  when  he  fell  through  the 
hatchway,  and  seems  to  have  been  on  the  ship  in  behalf  of  the  ship- 
pers of  grain  to  be  carried  by  the  ship;  the  grain  being  received 
in  bags  from  the  spout  of  the  elevator.  It  was  the  duty  of  the  ship- 
pers, as  between  them  and  the  owneA  of  the  bark,  to  thus  bag  the 
grain,  and  the  libelant  was  on  board  under  an  employment  for  that 
parpose. 

In  The  Helios,  12  Fed.  732,  the  claim  was  for  personal  injories 
sustained  by  a  stevedore,  engaged  in  storing  cargo,  falling  through 
a  hatch  in  the  between-decks  of  a  vessel.  It  was  held  that  it  was 
negligence  in  those  having  charge  of  the  vessel  to  leave  the  chain- 
locker  hatch  open  and  unprotected,  in  a  dark  place,  after  the  first 
ofQcer  had  notified  the  stevedore  that  the  vessel  was  ready  for  stow- 
ing the  cargo.  It  appears  that,  when  about  to  stow  the  cargo  in 
the  between-decks,  the  foreman  of  the  stevedores  asked  the  first  offi- 
cer of  the  steamship  if  they  could  proceed  so  to  do.  Bnch  officer 
replied  that  everything  was  ready.  The  foreman  then  instructed  a 
gang  of  men,  among  whom  was  the  libelant,  to  go  below  and  close 
the  hatches  in  the  b«tween-decks,  and  then  stow  the  cargo,  consist- 
ing of  oil  cake,  in  the  between-decks.  The  Helios  was  a  steamer  fit- 
ted for  carrying  grain,  and  had  a  number  of  small  hatches  in  ha 
between-decks,  in  addition  to  the  fore  main  hatches.  Although  it 
was  on  the  morning  of  a  bright  and  clear  day,  there  was  no  light 
forward,  except  down  the  fore  hatch.  About  16  feet  from  the  for- 
ward hatch  was  a  small  hatch,  without  coamings,  leading  to  the 
chain  lockers.  This  hatch  was  not  nsed  for  cargoes  and  was  open. 
The  oil  cake  was  to  be  stowed  some  five  or  six  feet  beyond  this 
small  hatch.  The  libelant  did  not  know  of  it,  and,  as  be  went 
forward  with  the  first  bag  of  oil  cake,  he  fell  down  it,  receiv- 
ing the  injuries.  The  libelant  asked  for  no  artificial  light  to  work 
by,  nor  was  any  furnished.  There  was  some  evidence  that  lights 
were  supplied  to  stow  cargo  by,  in  the  port  of  New  York,  only 
if  demanded  by  the  workmen.  Judge  Brown  (Southern  district  of 
New  York)  said: 

"I  cannot  entertain  any  doubt  that  it  was  negligence  In  those  having  charge 
of  the  Helios  to  leave  the  chaln-locker  hatch  open  and  unprotected,  as  the 
evidence  shows  in  this  case.  It  was  not  a  hatch  for  the  usual  stowage  of 
cargo,  such  as  stevedores  must  at  their  peril  look  out  for,  and  are  presnmed  to 
know  about.  It  bad  no  reference  to  the  cargo,  and  the  stevedores  had  no  busi- 
ness with  it,  as  the  evidence  shows.    When  the  first  mate  told  the  stevedore 
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Uiat  the  vessel  was  ready  for  him  to  proceed  to  stow  the  cargo,  that  was  a 
Tlrtual  warranty  against  all  such  traps  In  the  darker  parts  of  the  vessel, 
which  could  not  be,  or  would  not  be,  perceived  In  the  ordinary  course  of-  stow- 
•se." 

In  The  Guillermo,  26  Fed.  921,  it  was  held,  where  libelant,  who 
was  acting  as  a  roundsman  to  see  that  the  night  inspectors  were  at 
their  post,  went  aboard  the  ship,  and  fell  across  an  open  batch  of  the 
ship,  which  led  to  the  coal  bunkers,  and  which  was  in  a  compara- 
tively narrow  passageway,  where  it  was  perfectly  dark,  that  such 
learing  of  the  hatchway  open  was  negligence  on  the  part  of  the 
ship,  in  respect  to  the  libelant,  whose  duties  called  him  there.'  It 
was  also  held  that  the  negligence  was  of  a  minor  character,  not 
warranting  the  allowance  to  the  libelant  of  more  than  his  actual 
loss.    The  learned  jndge,  in  his  opinion,  stated  as  follows: 

"The  libelant  went  upon  the  ship  lawfully,  and  In  the  discharge  of  his  du- 
tleg.  The  open  hatch  was  not  in  the  situation  of  the  ordinary  open  hatches  for 
a  discbarge  of  cargo,  such  as  may  be  expected  to  remain  open  In  port,  and 
which  persons  going  upon  the  ship  must  avoid  at  their  peril.  This  batch  was 
In  a  comparatively  narrow  passageway  along  the  side  of  the  ship.  To  leave 
it  open,  In  an  uncovered  passageway,  which  was  perfectly  dark,  I  must  hold 
negligence  In  respect  to  the  libelant,  whose  duties  called  him  there." 

In  The  Jersey  City,  46  Fed.  134,  the  following  facts  appear:  The 
libelant  was  a  steyedore  employed  by  charterers  of  part  of  the  steam- 
ship  Jersey  City  to  put  up  a  refrigerator  in  the  hold.  On  leaving 
work  at  midnight,  he  fell  down  the  hatchway;  and  lib^ed  the  ves- 
sel for  injuries  thereby  received,  claiming  fault  in  that  the  hatch 
was  not  covered,  and  lights  maintained  about  the  opening.  The 
evidence  showed  that  it  was  not  customary  to  cover  the  hatchways 
ontil  the  cargo  was  in.  The  open  hatch  was  known  to  the  libelant, 
and  was  the  customary  opening.  The  charterers  supplied  lights  to 
the  workmen.  When  libelant  fell,  one  was  burning  within  six  feet 
of  the  hatch.  It  was  held  that  the  ship  was  not  under  any  duty  to 
supply  lights  or  to  cover  the  hatches  for  the  charterers'  men,  nor 
was  the  libelant's  fall  due  to  the  lack  of  light,  but  to  his  own  neg- 
ligence. The  libel  was  dismissed.  The  case,  in  some  of  its  general 
features,  is  similar  to  the  one  at  bar.  It  appeared,  however,  that 
there  had  been  no  covers  to  the  hatch  at  the  foot  of  the  ladder  at 
any  time  during  the  day,  and  that  the  libelant,  when  he  went  down 
at  noon,  when  he  went  up  at  6  o'clock  for  supper,  and  when  he 
came  down  again  to  work  at  7  p.  m.,  must  have  seen  and  known 
that  there  were  no  covers  th»e.  Although  the  learned  judge  states 
fljat  the  open  hatch  was  fully  known  to  the  libelant,  that  it  was 
the  customary  opening,  and  tixat  the  only  care  necessary  to  avoid  it 
was  such  ordinary  care  as  all  who  work  on  shipboard  are  expected 
to  exercise,  yet  the  decision  is  based  upon  the  finding  that  the  fall 
was  owing  to  the  libelant's  negligence  alone,  inasmuch  as  he  knew 
perfectly  the  proper  means  of  access  to  the  ladder,  and  that  the  cov- 
en were  oft  the  hatch  at  the  foot  of  the  ladder.  It  is  also  stated 
that  the  libelant  was  in  the  employment  of  the  charterers,  who  were 
erecting  a  refrigerator  on  their  own  account  in  the  ship,  and  that 
they  supplied  their  workmen  with  all  necessary  lights,  and  that  the 


Digitized  by 


Google 


866  87  FEDERAL  RBPOBTBR. 

ship  was  not  under  any  duty  to  supply  lights,  or  to  cover  the  hatches, 
merely  for  the  use  of  the  charterers'  men,  and  that  the  libelant's  fall 
was  not  in  fact  owing  to  any  lack  of  light. 

In  The  Sir  Garnet  Wolseley,  41  Fed.  896,  the  facts  were  as  fol- 
lows: The  libelant,  a  night  watchman  on  a  steamer,  undertook  to 
sit  down  upon  a  bunker  hatch,  without  looking  to  see  whether  the 
cover  was  on.  The  proof  showed  that  the  hatch  was  covered,  or 
not,  as  the  necessity  of  the  ship  required.  On  this  occasion  it  was 
uncovered,  and  libelant  fell  through  to  the  hold.  It  was  held  that 
the  accident  was  due  to  libelant's  negligence,  and  the  libel  was  dis- 
missed. It  seems  that  the  libelant  assumed  that  the  hatch  cover 
was  on.  and  did  not  look  to  see  whether  it  was  or  not- 

In  The  Louisiana,  21  C.  C.  A.  60,  74  Fed.  748,  the  facts  were  as 
follows:  A  stevedore,  going  into  the  between-decks,  in  the  day- 
time, pursuant  to  the  orders  of  the  foreman  in  charge,  fell  down  an 
unguarded  hatchway;  which  was  lighted  by  a  port  six  feet  square, 
a  Mtch  eight  feet  square,  and  four  deadlights.  It  was  not  custom- 
ary, on  that  vessel,  or  any  other  vessel  coming  into  the  port,  to  keep 
any  railing  about  the  hatch,  and  the  preponderance  of  the  evidence 
showed  that  it  was  usual  to  leave  the  hatchway  uncovered  until  the 
hold  was  fully  stored.  It  was  held  that  the  accident  was  due  to  the 
stevedore's  own  negligence,  and  the  vessel  was  not  liable.  It  was 
also  held  that,  where  a  stevedore  engaged  in  discharging  cargo  fell 
through  an  unguarded  hatchway  in  lie  between-decks,  if  there  was 
any  obligation  to  have  the  hatchway  closed,  the  duty  of  oi>ening  and 
closing  it,  when  necessary,  rested  upon  the  squad  of  laborers  work- 
ing in  the  between-decks,  who  were  the  stevedore's  fellow  servants, 
and  that  an  underforeman,  in  charge  of  a  squad  of  stevedore's  la- 
borers, is  their  fellow  servant  in  regard  to  any  injury  occurring  to 
one  of  them  through  his  negligence.  The  decision  seems  to  be  based 
upon  the  finding  that  the  preponderance  of  testimony  indicated  that 
it  was  usual  to  leave  the  hatchway  uncovered  until  the  hold  to  which 
it  gave  access  had  been  fully  stowed,  that  the  libelant  was  aware  of 
the  conditions,  and  that  the  fault,  if  any,  was  that  of  a  fellow  servant 

In  Anderson  v.  Steamship  Co.,  13  App.  Div.  218,  43  N.  Y.  Snpp. 
213,  the  facts  were  as  follows :  A  seaman,  employed  on  a  steamship, 
who  was  directed  to  assist  the  carpenter  in  closing  the  ports  be- 
tween-decks, went  to  the  lower  deck  for  that  purpose.  He  there  no- 
ticed a  couple  of  boilers  lying  forward  of  the  hatch,  on  the  deck. 
He  walked  alongside  one  of  the  boilers  to  the  port  on  the  port  side 
of  the  vessel,  and  closed  it,  and  then  went  across  the  hatch  in  qoes- 
tion,  and  closed  the  port  on  the  starboard  side.  After  closing  fliese 
ports,  which  made  it  absolutely  dark  upon  the  deck,  he  started  to 
go  forward  to  reach  the  hatch  through  which  he  had  descended  to 
the  lower  deck,  and  in  striving,  as  he  testified,  to  avoid  the  boilers, 
attempted  to  walk  (although  there  was  no  necessity  for  so  doing) 
upon  the  hatch  which  was  partially  uncovered,  and  fell  through  it, 
and  was  injured.  The  libelant  had  a  full  opportunity  of  seeing  the 
condition  of  the  hatch.  It  was  held  that  he  did  not  show  himself 
free  from  contributory  negligence.  Upon  the  trial  of  the  cause  the 
defendant  ottered  to  show  that  it  was  customary,  while  the  vei^el 
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was  lying  in  port,  and  had  not  fully  dischargied  her  cargo,  to  allow 
such  hatches  to  be  left  uncovered  at  night.  It  was  held  that  the 
evidence  was  improperly  excluded,  and'  that  as  the  libelant  had  been 
employed  npon  the  vessel  for  eight  months,  and  had  made  frequent 
voyages  in  it,  it  was  competent  for  the  defendant  to  show  a  custom 
of  leaving  the  hatches  open  under  such  circumstances,  as  the  ques- 
tion whether  the  plaintiff  had  used  due  diligence  depended  upon  that 
condition  of  things  which  he  had  a  right  to  expect  when  he  went 
down  upon  the  lower  deck  to  close  the  ports. 

In  Dwyer  v.  Steamship  Co.,  17  Blatchf.  472,  4  Fed.  493,  the  facts 
are  as  follows:  Dwyer,  while  on  the  deck  of  a  steamship  belonging 
to  the  defendant,  arranging  in  the  hatch  the  pipe  of  a  grain  ele- 
vator, stepped  upon  a  section  of  the  grating  of  the  hatch,  which, 
not  being  properly  placed  in  the  groove  in  which  it  was  intended 
to  fit,  tilted  under  his  weight;  and  he  fell  through  the  hatchway,  and 
was  killed.  Dwyer  was  in  tiie  employ  of  the  owner  of  the  elevator, 
who.  had  a  contract  with  the  defendant  to  put  the  grain  into  the 
hold  of  the  steamer.  A  stevedore  had  a  contract  with  the  defend- 
ant to  load  the  steamer.  It  did  not  appear  when,  or  by  whom, 
the  grating  was  negligently  placed.  It  was  held  that  it  was  not 
the  defendant's  duty  to  maintain  a  safe  covering  on  the  hatchway 
for  the  stevedore,  and  that,  if  the  stevedore's  men  improperly  placed 
or  displaced  the  grating,  the  defendant  was  not  responsible  for  their 
acts.    In  the  opinion,  Judge  Benedict  savs: 

"The  cause  of  the  accident  la  clearly  proveif  to  have  been  the  unsafe  man- 
ner in  which  the  section  of  the  grating  upon  which  the  deceased  stepped  waa 
placed  upon  the  hatchway.  The  actual  wronjtdoer  was  the  person  who  placed 
the  grating  npon  the  hatchway  during  the  night,  or  seme  person  v^o  changed 
the  position  of  the  grating  after  It  had  been  so  placed;  but  there  is  no  evi- 
dence from  which  it  can  be  determined  whether  the  negligence  occurred  at 
the  time  the  grating  was  placed  upon  the  hatchway,  or  at  a  subsequent  time, 
or  by  whom  the  negligent  act  was  done.  *  •  •  If  I  were  convinced  that 
the  condition  of  the  hatchway  at  the  time  of  the  accident  was  proof  of  a  faU- 
Bte  on  the  part  of  the  defendant  to  discharge  a  duty  attaching  to  it  In  re- 
spect to  the  hatchway,  I  should  find  no  difficulty  In  holding  the  defendant  lia- 
ble, whether  the  grating  was  misplaced  by  the  stevedores,  the  elevator  men, 
or  the  crew  of  the  vessel.  But,  I  cannot  agree  to  the  proposition  that  It  was 
B  part  of  the  defendant's  duty  to  maintain  a  safe  covering  upon  thte  batcb- 
wsy.  Hatchways  ace  w^l-lioovm  features  and  sources  of  danger  on  a  ship. 
Tbey  are  intended  to  be  open  a  large  portion  of  the  time,  especially  In  port, 
n.it  only  for  the  purposes  of  loading  and  unloading  cargo,  but  also  for  ventila- 
tion. An  open  hatchway  on  a  ship,  when- provided  with  the  usual  coamings, 
is  not  evidence  of  a  neglect  of  duty  on  the  part  of  the  shipowner.  On  the  con- 
trary, a  shipowner  has  the  right  to  allow  the  hatchways  of  bis  alilp  to  remain 
ancovered  and  unprotected,  except  by  the  usual  coamings,  and  all  persons 
moving  upon  the  decl?8  of  a  ship  are  chargeable  with  notice  of  the  probable 
presence  of  open  hatchways  In  the  decks.  Neither  Is  It  the  duty  of  the  ship- 
owner to  maintain  a  guard,  stationed  at  the  hatchway  of  his  ship,  for  the  pnr- . 
po«e  of  protecting  persons  from  injury  by  falling  into  it.  Such  a  duty  would 
be  burdensome  In  the  extreme,  and  is  not  required  b.y  the  law.  Murray  v. 
McLean,  57  III.  378.  The  requirement  would  be  unreasonable,  and  has  never 
been  observed  In  practice,  nor,  so  far  as  I  know,  declared  In  any  adjudged 
case.  »  •  *  If  the  defendant  be  liable  at  all,  that  liability  arises  not  from 
u  act  of  omission.  He  had  the  right  to  omit  to  cover  the  hatchway,  and  the 
bare  fact  that  it  waa  wholly  uncovered,  or  partly  uncovered,  is  not  sufficient, 
therefore,  to  establish  his  liability.  He'  is  liable,  If  at  all,  for  an  act  of  com- 
mission, namely,  the  act  of  placing  the  grating  npon  the  hatch  in  a  negligent 
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manner,  or  tbe  act  of  disturbing  tbe  grating  after  it  bad  been  placed  upon  the 
hatchway  in  a  proper  manner." 

The  foregoing  cases  are  cited  by  the  claimant's  counsel  to  illus- 
trate bis  position  that  the  law  itself  recoeni:^  the  existence  of  a 
custom  of  keeping  liatches  open  in  port,  to  such  an  extent  that  the 
person  serving  upon  a  ship  must  be  presumed  to  know  of  the  cus- 
tom, and  to  conform  himself  to  it.  It  will  be  observed,  however, 
that  in  several  of  the  cases  there  was  evidence  proving  the  custom, 
and  that  the  court  did  not  take  judicial  notice  that  such  a  custom 
existed,  or  of  the  propriety  or  necessity  or  convenience  of  having 
the  hatches  open  while  the  ship  was  lying  in  port  In  any  case,  tbe 
evidence  here  cleai-ly  proves  that  the  custom  did  exist,  and  that  the 
libelant  knew,  or  should  have  known,  of  the  same.  To  this  state 
of  facts,  then,  may  be  applied  a  rule  of  law  so  generally  accepted, 
and  so  fundamental,  that  no  citation  of  authority  is  necessary  to  es- 
tablish its  existence.  By  tiie  usual  implication  of  the  contract  of 
hiring,  it  becomes  the  duty  of  the  master  to  exercise  the  care  and 
skill  that  a  man  of  ordinary  prudence  would  observe  under  the  cir- 
cumstances, to  furnish  his  servants  with  a  reasonably  safe  place  to 
work.  But  this  is  a  mere  primary  duty,  and  the  master  need  not 
perform  it,  provided  he  fully  instructs  his  servants  respecting  the 
dangers  arising  from  the  absence  of  such  performance,  or  providing 
the  servant  have  from  any  source  like  information ;  for  it  is  the  per- 
sonal right  of  every  man  to  use  such  machinery,  appliances,  plant, 
assistance,  or  system  of  work,  as  he  desires,  provided  he  do  not  in- 
fringe upon  the  rights  of  ofhers.  It  is  equally  true  that  the  servant 
assumes  the  risks  of  his  employment  discoverable  by  the  use  of  or- 
dinary care,  and  the  servant  should  use  due  diligence  to  discover  the 
particular  arrangements  of  the  place  where  he  is  to  work,  and  the 
machinery  and  appliances  he  is  to  use,  and  the  dangers  to  which  they 
expose  him,  and  the  risks  so  discoverable  he  assumes.  And  so,  if  the 
master  do  not  use  the  care  required  of  him,  and  if,  in  the  matter  of 
machinery,  appliances,  tools,  system  of  work,  selection  or  continn- 
ance  of  the  employment  of  fellow  servants,  the  issuing  or  enforce- 
ment of  rules,  there  be  dangers  discoverable  by  the  use  of  ordinary 
care  on  a  servant's  part,  or  if  there  be  dangers  of  which  the  servant 
krows,  either  by  information  derived  from  the  master,  or  from  any 
other  source,  and  the  servant  remains  voluntarily  in  the  employment, 
he  takes  the  risk  of  such  danger,  excepting  those  cases  where  the 
master  by  some  act  or  words  induces  the  servant  to  continue  the 
employment.  Applying  these  rules  to  the  established  custom  of  leav- 
ing hatches  open,  it  results  that  the  libelant  fully  knew  of  such  cus- 
tom of  leaving  hatches  open ;  that  he  continued  his  employment, 
.  knowing  of  such  custom;  and  that  he  assumed  the  risk  of  any  dan- 
ger naturally  arising  from  such  open  condition.  The  authorities  are 
.very  numerous:  Kennedy  v.  Railway  Co,,  145  N.  Y.  288,  39  N.  E. 
956;  Knisley  v.  Pratt,  148  N.  Y.  372.  42  N.  E.  986;  Sharpsteen  v. 
Mining  Co.,  3  App.  Div.  144,  38  N.  Y.  Supp.  49. 

The  libelant's  counsel  cites  The  Manhanset,  53  Fed.  843.  There 
the  libelant,  a  seaman,  stepped  into  a  snarl  in  the  fall  of  the  winch 
on  the  deck  of  the  ship,  and  was  thereby  injured.    It  was  after  dark. 
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and  there  was  no  light  at  the  winch.  It  was  held  that  the  absence 
of  a  light  constituted  such  negligence  as  rendered  the  ship  liable. 
The  opinion  does  not  disclose  that  it  was  the  custom  to  operate  the 
winch  without  a  light,  or.  if  such  custom  existed,  that  the  libelant 
was  aware  of  the  same.  An  examination  of  the  case  shows  that 
there  was  evidence  that  the  libelant  was  a  seaman;  that  most  ships 
famished  a  light  at  the  winch,  but  that  the  ship  in  question  did  not. 
It  was  urged  by  the  claimant  that  it  was  not  sulBciently  dark  to  de- 
mand artificial  light,  and  also  that  a  light  was  not  desirable  at  the 
winch,  for  the  reasons  given  by  the  witnesses.  It  does  not  appear 
that  the  question  of  the  assumption'  of  the  risk  was  raised.  In  any 
case,  there  were  facts  present  in  The  Manhanset  which  bring  that 
ease  within  the  modification  of  the  general  rule  relating  to  the  as- 
samption  of  risk.  The  rule  assumes  that  the  servant  is  a  free  agent 
to  accept  or  decline  risks  of  which  he  is  made  aware.  It  has  been 
considered  that  seamen  are  under  coercion  which  requires  them  to 
obey  orders,  and  that  if  they  are  commanded  to  operate  a  winch,  al- 
though such  operation  be  known  to  them  to  be  dangerous  on  ac- 
count of  defects,  yet  their  obedience  is  enforced  by  the  discipline  of 
the  ship,  and,  therefore,  that  they  are  not  precluded  from  recover- 
ing for  injuries  received  while  executing  such  commands.  Eldridge 
v.  Steamship  Co.,  134  N.  Y.  187,  32  N.  E.  66,  affirming  58  Hun,  96, 
11  N.  Y.  Supp.  468.  It  is  not  to  be  assumed  that  the  learned  judge 
writing  the  opinion  in  The  Manhanset  intended  to  ignore  one  of  the 
recognized  features  of  the  law  of, negligence,  and  to  disregard  the 
well-known  and  accepted  doctrine  of  assumption  of  risk. 

It  must  be  concluded  that  the  libelant  assumed  the  risk  of  danger 
arising  from  the  known  fact  that  it  was  the  custom  to  leave  hatches 
uncovered.  It  does  not  follow,  however,  that  the  claimant  is  not 
liable  for  the  injuries  in  the  present  case.  The  law  would  require, 
as  a  primary  duty  on  the  part  of  the  master,  that  he  keep  closed  a 
hatch  appropriateid  for  a  passageway,  while  in  such  use,  or,  if  open 
necessarily  or  for  convenience,  that  he  use  ordinary  care  to  have  the 
same  reasonably  lighted.  This  is  a  rule  of  general  application,  and 
no  reason  appears  for  withdrawing  ships  in  ports  from  its  operation. 
But,  although  this  be  a  primary  duty  of  the  master,  yet  he  has  the 
full  right,  subject  to  the  modification  soon  to  be  noticed,  to  leave 
hatches  open  and  unlighted  at  all  times,  whether  used  as  a  means 
of  passageway  or  otherwise.  He  has  a  right  to  establish  the  reg- 
ulation that  an  open  hatch  shall  yawn  at  the  foot  of  the  hatch  lad- 
der, and  that  it  shall  remain  in  total  darkness,  and,  in  such  a  con- 
dition, direct  his  servant  to  use  it  as  a  footway.  But  there  is  no  pre- 
sumption of  law  that  he  will  do  this,  and  his  right  to  do  so  is  lim- 
ited by  the  accompanying  duty  of  brinsring  home  to  his  servants  a 
knowledge  of  the  dangerous  condition,  or  of  enabling  a  servant  to* 
learn  by  his  own  observation  of  the  perilous  system.  Therefore,  on 
a  trial  like  the  present,  the  master  must  show,  affirmatively,  not  only 
that  he  customarily  left  these  pitfalls  in  the  footway  of  gangs  of 
workmen,  but  that  he  did  so  on  dark  nights  without  lighting  the 
same.  Buch  proof  devolves  on  the  claimant,  and,  when  given,  casts 
the  assumption  of  the  risk  upon  the  servant.    When,  as  in  the  case 
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at  bar,  the  master  simply  shows  that  he  castomaiily  left  the  hatches 
open,  be  falls  short  of  discharging  the  burden  of  proof  that  rests 
upon  him,  as  he  fails  to  establish  that  he  customarily  omitted,  not 
only  to  keep  shut  a  hatchway  used  as  a  passageway,  but  also  omit- 
ted to  light  the  same  when  in  special  use  for  a  pathway  for  hi^  serv- 
ants  on  dark  nights.  The  claimant  must  have,  felt  the  necessity  of 
such  proof,  for  he  sought  to  show  that  the  master  kept  a  large  num- 
ber of  lanterns  at  New  York,  and  that  he  sent  some  14  to  be  used 
by  the  men  in  their  work.  And  it  was  argued  that,  having  fur- 
nished the  lanterns,  it  became  the  duty  of  the  men  to  light  and  use 
or  place  the  same  in  such  way  as  should  be  suitable  for  their  safety. 
The  evidence  more  strongly  tends  to  show,  however,  that  the  libel- 
ant was  not  charged  witti  the  duty  of  making  distribution  or  dis- 
position of  the  lanterns. outside  the  bunkers;  but  the  duty  of  look- 
ing after  the  lamps  seems  to  have  been  confided  by  the  foreman  to 
two  articular  persons,  who  received  a  concession  of  time  for  their 
services  in  that  regard.  In  any  case,  the  evidence  does  not  convince 
the  court  that  it  was  the  duty  of  the  men  to  light,  passageways  leading 
to,  but  not  immediately  connected  with,  their  work.  It  is  urged,  and 
some  authority  is  cited  to  support  the  claim,  that  the  disposition  of 
the  lamps  was  the  work  of  an  operative,  and  thai  any  failure  to 
place  them  so  as  to  suitably  light  the  hatch  would  be  the  fault  of  a 
fellow  servant,  for  which  the  master  would  not  be  liable.  How- 
ever, if  the  lighting  of  the  hatch  be  a  duty  of  the  master,  as  it  is 
here  held  to  be,  he  may  not  escape  his  responsibility  for  the  same  by 
furnishing  lanterns  to  his  servants,  and  be  thereafter  acquitted,  what- 
ever their  misfeasance  or  nonfeasance.  The  conclusion  is  that  the 
claimant  was  guilty  of  negligence  because  it  did  not  use  ordinary 
care  to  reasonably  light  the  hatch  which  formed  a.  part  of  the  pas- 
sageway, and  that  the  libelant  did  not  assume  the  risk  of  an  un- 
lighted  hatch,  because  it  is  not  proven  that  it  was  the  custom  of 
the  master  to  leave  it  unlighted.  The  leaving  of  the  hatch  open  and 
unlighted,  without  occasion  therefor,  was  a  highly-dangerous  act. 
in  view  of  the  fact  that  the  master  knew  that  it  was  to  be  a  part 
of  a  way  to  be  used  by  a  gang  of  men  in  the  nighttime;  and  it  can- 
not be  presumed  that  the  master  customarily  did  such  rash  and  in- 
humane acts,  but  strict  proof  of  such  recklessness  is  required  before 
the  risk  thereof  can  be  imposed  upon  the  servant. 

The  next  question  is  whether  the  libelant  was  guilty  of  contrib- 
utory negligence.  The  respondent  contends  that  the  libelant  yvan 
guilty,  and,  in  support  of  such  contention,  cites  Anderson  v.  Bteam- 
sliip  Co.,  1.S  App.  Div.  218,  43  N.  Y.  Supp.  213;  The  Jersey  City,  4« 
Fed.  134;  The  Carl,  18  Fed.  655;  The  Sir  Garnet  Wolseley,  41  Fed. 
890;  The  Gladiolus,  22  Fed.  459.  21  Fed.  417;  Geoghegan  v.  Steam- 
,8hip  Co.,  14«  N.  Y.  3fi0,  40  N.  E.  507.  This  contention  of  the  re- 
spondents is  fully  sustained.  The  libelant  knew — constructively,  at 
least — that  the  hatch  was  open;  he  discovered  that  the  place  was 
insuflaciently  lighted;  and,  indeed,  he  claims  that  the  place  was  so 
dark  that  he  was  obliged  to  grope  his  way.  It  was  within  his  power 
to  go  back  and  obtain  one  of  the  lanterns,  and  thereby  escape  the 
results  of  the  negligence  of  the  master.    He  preferred,  however,  to 
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continne  without  taking  the  trouble  of  doing  bo.  This  was  a  neg- 
ligence on  his  part,  which  contributed  to  his  injury.  Under  the  or- 
dinary rales  of  law,  such  negligence  would  require  the  diBinissal. 
of  the  action;  but,  under  the  peculiar  principles  applicable  to  cases 
of  this  nature  in  admiralty,  an  apportionment  of  the  damages  must 
result.  The  injury  to  the  libelant  naturally  resulting  from  the  acci- 
dent, including  his  loss  of  time  and  medical  services,  may  be  fairly 
pot  at  the  sum  of  f  1,000.  He  should,  under  the  finding  herein,  re- 
ceive one-half  6f  snch  sum,  or  $500;  and  a  decree  should  be  entered 
in  his  favor  for  that  sum,  with  costs. 


THE  H.  O.  WAHLBEHO. 

LORENTZBN  v.  80HLBHEN  et  aL 

(Clrcatt  Oonrt  of  Appeals,  Ninth  Olrcalt    February  7,  1896.) 

No.  384. 

L  HABTrm  Liknb— SaiiB  of  Caboo — Disposition  ot  Procbbds. 

WbeK  one,  under  contract  to  purchase  the  entire  catch  of  a  schooner 
upon  a  ptopoaed  seal-hunting  expedition,  lent  money  to  her  owner  and  master 
upon  the  secmity  of  a  mortgage  on  the  schooner,  and  later  advanced  vaaaey 
tor  the  wages  of  her  crew,  and  for  necessary  repairs  and  supplies  in  a 
foreign  port,  held,  that  the  proceeds  of  sale  of  the  catch  should  be  first 
applied  to  reimbursement  of  the  latter  advances,  in  so  far  as  they  were 
jnsttfied,  rather  than  to  payment  of  the  loan. 

8.  Seamen — Wages — Forfeitdrk. 

Whtre  shipping  articles  provide  tliat  members  of  the  crew  shall  not  be 
entitled  to  wages  until  return  to  the  home  port,  their  refnsal,  in  a  foreign 
port,  to  proceed  with  the  voyage,  no  excuse  for  such  refusal  appearing, 
works  a  forfeiture  of  their  right  to  wages. 

Appeal  from  the  District  Ck>urt  of  the  United  States  for  the 
Northern  District  of  California. 

Anders  &  Frank,  for  appellant 

C.  A,  Garter  and  H.  W.  Button,  for  appellees. 

Before  OILBBBT  and  BOSS,  Carcoit  Judges,  and  HAWLEY,  Dis- 
trict Jndge. 

'  ROSS,  Circuit  Judge.  The  question  presented  by  this  appeal  is 
whether  or  not  the  intervener,  Lorentzen,  should  be  allowed  to  par- 
ticipate in  the  distribution  of  the  proceeds  of  the  sale  of  the  schoon- 
er Wahlberg,  he  having  been  denied  that  right  by  the  court  below, 
and  such  proceeds  having  been  by  that  court  distributed  to — First, 
those  rendering  services  on  board  the  schooner  at  the  request  of; 
or  under  contract  with,  her  master;  and,  second,  to  those  who  fup- 
nished  supplies  for  the  schooner  in  this  state,  at  the  request  of  the 
master.  The  schooner  was  a  domestic  vessel,  San  Francisco  being 
her  home  port. 

By  section  818  of  the  Code  of  Civil  Procedure  of  California  it  is 
provided,  among  other  things,  as  follows: 
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"AU  Steamers,  Tessels,  and  boats  are  liable:  (1)  For  Servlee*  rendered  on 
board  at  the  request  of  or  on  contract  wltli  their  respective  owners,  masters, 
agents,  or  consignees.  (2)  For  supplies  furnished  in  this  state  for  their  nse  at 
the  retjuest  of  their  respeetiva  owners,  masters,  agents,  or  consignees.  (3)  For 
work  done  or  materials  furnished  in  tliis  state  for  their  construction,  repairs,  or 
tHiuipmcnt.  *  •  *  Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order  herein  enumerated 
and  have  preference  over  all  other  demands." 

One  James  Crew  was  the  managing  owner  of  the  schooner,  and 
as  such,  «n  the  13th  day  of  December,  1893,  entered  into  a  written 
agreement  with  thC'  intervener,  Lorentzen,  who  was  a  dealer  in 
fur  seal  skins  in  San  Francisco,  whereby  Crew  agreed  to  send  the 
schooner  on  a  hunting  and  fishing  voyage  in  the  waters  of  the  North 
Pacific  Ocean,  and  to  sell  and  deliver  at  San  Francisco  to  Lorentzen 
all  the  fur  seal  skins  obtained  by  the  vessel  during  the  season  of 
1894,  Lorentzen  binding  himself  to  pay  to  Crew,  as  such  managing 
owner,  certain  stipulated  prices  for  the  catch  of  the  voyage  deliv 
ered  at  San  Francisco  prior  to  December  31,  1894.    Five  days  aft- 
erwards, to  wit,  on  the  18th  day  of  December,  1893,  Lorentzen 
loaned  Crew  f2,800,  taking  therefor  Crew's  promissory  note  in  that 
sum,  together  with  a  mortgage  on  the  schooner  as  security  there- 
for.   The  vessel  sailed  from  San  Francisco  January  18,  1894,  to  the 
coast  of  Japan,  with  Crew  as  master,  one  Gus  Scblehen  as  mate, 
a  cook,  a  cabin  boy,  three  hunters,  and  five  seamen.    By  the  terms 
of  the  agreement  attached  to  the  shipping  articles,  each  and  every 
oflScer  and  seaman  who  should  well  and  truly  perform  the  voyage 
and  comply  with  the  regulations  and  duties  specified  in  the  agree- 
ment, and  commit  no  dishonest  or  unlawful  act,  should  be  "enti- 
tled to  the  payment  of  his  share  of  the  net  proceeds  of  the  voyage, 
pursuant  to  this  agreement,  as  soon  after  the  return  of  said  schooner 
to  San  Francisco  as  the  oil  and  other  products  of  the  voya^  can 
be  sold  and  the  settlement  adjusted  by  the  owner  or  agent."    The 
respective  shares  designated  in  the  agreement  were  as  follows: 
For  the  master,  mate,  and  hunters,  "as  per  agreement";  for  the  cook, 
|50  per  month ;  for  the  cabin  boy,  20  cents  for  each  skin  delivered 
on  board  the  schooner  (excluding  grey  pups);  for  each  seaman,  20 
cents  for  each  skin  delivered  on  board  the  schooner.    While  the 
vessel  was  in  Japanese  waters,  the  master  was  taken  sick,  and  was 
landed  at  Hokodata,  Japan,  where  he  died,  in  July,  1894.     The 
mate,  Schlehen,  thereupon  took  charge  of  the  vessel  as  master,  and 
took  her  to  Yokohama.    At  Yokohama  was  the  firm  of  Ahtens  St 
Co.,  correspondents  of  the  intervener,  Lorentzen.    Od  Angost  22, 
1894,  Ahrens  &  Co.  cabled  Lorentzen  as  follows:    "Wahlberg  ar- 
rived here  yesterday.    191  seals.    Please  send  instructions  forth- 
with."   To  which  Lorentzen  replied,  August  25,  1894.  as  follows: 
"Watch  our  interest.    Send  vessel  and  cargo  here.    Will  pay  crew." 
On  the  30th  of  August,  1S94,  Ahrens  &  Co.  cabled  Lorentzen  to  the 
eflfect  that  the  crew  and  hunters  refused  to  proceed  further,  and 
that  the  schooner  was  in  need  of  repairs,  and  was  entirely  without 
provisions,  to  which  Lorentzen  replied  as  follows:     "Discharge 
[pay  off]  the  crew  according  to  agreement.     Provide  what  is  nec- 
essary.   Engage  a  fresh  crew."    Ahrens  &  Ca  accordingly  paid  to 
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the  master  and  crew  of  the  schooner  in  Yokohama  fl,413.22,  and 
for  supplies  furnished  and  repairs  to  the  schooner  |774.09,  and  for 
expenses  on  the  cargo  of  the  schooner  fl65.18,  and  also  for  other 
advances,  including  cash  paid  to  Capt.  Crew  and  the  expenses  of  his 
last  illness,  ?741.94,  aggregating  |3,094.43,  for  which  they  drew  on 
Lorentzen  at  San  Francisco,  which  draft  Lorentzen  paid.  From 
Tok<riiama  there  were  sent  to  Lorentzen,  at  San  Francisco,  by 
steamer,  128  skins  of  the  catch  of  the  schooner,  including  the  skins 
of  27  pups,  for  which  Lorentzen  realized  tl>096;  and  upon  return 
of  the  schooner  to  San  Francisco,  which  was  done  by  means  of  a 
new  crew  shipped  at  Yokohama,  Lorentzen  received  from  the 
sclMoner  108  skins,  besides  the  skins  of  85  pups,  for  which  he  real- 
iied  11,298,  aggregating  |2,394.  The  claim  preferred  by  him  by 
means  of  his  intervention  includes,  in  addition  to  the  |3,094.43  paid 
on  the  draft  of  Ahrens  &  Co.,  the  |2,800,  loaned  by  Lorentzen  to 
Crew  on  the  13th  of  December,  1893,  aggregating  |5,894.43,  from 
which,  in  his  account,  he  deducts  the  $2,394  realizal  by  him  for  the 
skins,  but  which  amount  he  claims  the  right  to  apply  in  part  pay- 
ment of  the  $2,800  loan,  leaving  the  whole  amount  of  the  advances 
made  in  Yokohama  by  Ahrens  &  Co.  for  Lorentzen  unpaid,  and 
which  the  latter  contends  are  prefwred  in  character  to  the  claims 
for  supplies  furnished  in  this  state  for  the  use  of  the  schooner,  up- 
on the  requejBit  of  her  master,  prior  to  the  commencement  of  the 
Toyage. 

There  are  several  reasons  why  we  think  the  court  below  was 
right  in  refusing  to  sustain  this  contention  on  the  part  of  Lorent- 
zen. It  will  be  sufficient  to  state  one  or  two.  In  the  first  place, 
he  had  not  a  particle  of  right  to  appropriate  the  proceeds  of  the 
skins  to  the  payment  <rf  the  money  loaned  by  him  to  Crew  on  De- 
cember 18,  1893.  For  that  loan  he  took  Crew's  note,  secured  by  a 
mortgage  upon  the  schooner.  By  his  contract  of  December  13. 
1893,  he  agreed  to  buy  the  skins  constituting  the  catch,  and  pay  for 
them  at  certain  stipulated  rates.  Out  of  that  purchase  money,  ex- 
penses necessarily  incurred  on  the  voyage  were  properly  payable; 
and,  out  of  the  net  proceeds,  the  officers  and  men  of  the  crew  were 
entitled  to  their  respective  shares,  in  accordance  with  th^  agreed 
ment  annexed  to  the  shipping  articles,  for  the  services  rendered 
by  them  on  the  voyage.  If,  therefore,  it  be  conceded  that  the  fl,- 
413.22  paid  by  Lorentzen  through  Ahrens  &  Co.,  at  Yokohama, 
to  those  of  the  crew  who  refused  to  proceed  with  the  voyage,  was 
properly  paid,  the  proceeds  of  the  skins  are  properly  applicable  to 
the  reimbursement  of  that  .payment  so  far  as  necessary.  But,  ac- 
cording to  the  shipping  articles,  not  one  of  the  officers  or  men  of  the 
crew  was  entitled  to  pay  for  his  services  until  the  return  of  the 
schooner  to  her  home  port.  They  were  not  therefore  entitled  to  be 
paid  in  Yokohama  by  anybody.  By  their  refusal  at  that  place  to 
proceed  with  the  voyage, — no  excuse  for  such  refusal  appearing, — 
they  forfeited  their  right  to  pay. 

What  has  been  said  with  respect  to  the  application  of  the  pro- 
ceeds of  the  skins  to  the  payment  of  the  seamen's  wages  applies 
equally  to  the  advances  for  supplies  and  repairs  to  the  vessel  made 
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at  Yokohama  by  {jorentzen,  through  Abrens  &  Co.,  and  to  the 
advances  there  made  for  expenses  on  the  schooner's  cargo.  Even 
if  it  be  conceded  to  be  showii  that  those  advances  were  made  on  the 
credit  of  the  vessel,  the  proceeds  of  the  skins  are  properly  appli- 
cable to  their  repayment.  It  results  that  the  judgment  must  be 
affirmed,  and  it  is  so  ordered. 


THE  FRANK  H.  GIBSON. 

THE  CYCLONE.    / 

THE  FITZPATEIOK. 

BAKER  V.  THE  CYCLONE. 

(District  Court,  N.  C.  New  York.     March  26,  1898.) 

OoLLniOK  WITH  Dock— Driftiho  Vessels. 

A  schooner  was  moored  by  means. of  ropes  to  the  breakwater  of  the  Brie 
Basin,  and  her  cargo  was  being  transferred  to  a  canal  boat  by  a  floating 
elevator.  The  elevator  was  held  In  position  at  the  aide  of  the  schooner 
by  lines  thrown  out  to  her,  and  also  by  means  of  four  oak  spuds  driven 
Ihto  the  ground,  one  at  each  corner;  and  the  canal  boat  was  lashed  to  her. 
The  wind  was  blowing  a  gale;  and  parted  the  forward  lines  of  the  schooner, 
and  she  drifted  around,  carryiag  the  other  boats'  with  her,  until  at  right 
angles  with  the  breakwater.  The  foreman  of  the  elevator  having  failed 
to  cut  the  lines  that  held  the  elevator  to  the  schooner,  although  requested, 
the  master  of  the  schooner  cut  them,  and  she  was  safely  removed.  The 
elevator  and  barge  then  soon  drifted  across  the  basin,  colliding  with  a 
dodc,  and  both  were  damaged.  Held,  the  canal  boat  was  not  at  fault;  that 
the  schooner,  having  placed  the  vessels  In  a  dangerous  position,  waa  at 
faolt  In  cutting  the  lines  at  the  time  and  manner  shown;  and  that  the 
elevator  was  at  f anlt  in  making  no  effort  to  secure  herself  by  additional 
lines,  or  procure  assistance,  though  she  had  time  and  opportunity  to  do  so, 
prior  to  the  cutting  of  the  ropes;  and  both  were  Jointly  liable  for  the  dam- 
age done  the  canal  boat 

The  libel  -was  filed  by  William  P.  Baker  against  the  Oyclone 
in  January,  1895,  to  recover  damages  in  the  sum  of  f925  sustained 
by  the  canal  boat  Frank  R.  Gibson  by  reason  of  the  alleged  negli- 
gence of  the  Cyclone.  In  June,  1895,  the  Fitzpatrick  was  brought 
in  on  petition  filed  by  the  Cyclone  alleging  that  the  accident  waa 
tlje  result  of  the  negligence  of  the -Fitzpatrick  which  caused  tb«» 
damages  to  the  canal  boat,  not  only,  but  also  to  the  Cyclone  in  the 
sum  of  |1,191.  The  Fitzpatrick  duly  filed  ananswCT  denying 
negligence  on  her  part,  and  charging  that  the  accident  resalted 
from  the  negligence  of  the  Cyclone  and  the  canal  boat 

Josiah  Cook,  for  libelant. 

John  L.  Eomer,  for  the  Cyclone. 

Harvey  L.  Brown  and  Harvey  D,  Qoulder,  for  the  Fitzpatrick. 

COXE,  District  Judge.  The  accident  which  caused  the  damages 
complained  of  occurred  October  14,  1893.  The  Gibson  was  an 
ordinary  canal  boat,  96  feet  long  and  about  17J  feet  beam,  having 
no  motive  power  of  her  own.  The  Cyclone  was  a  floating  elevator, 
82  feet  long,  36  feet  beam  and  about  4^  feet  draught.     She  had 
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Bqoare  ends  and  a  flat  bottom.  On  the  center  of  this  scow  was 
bailt  a  tower  40  feet  high,  35  feet  square  at  the  base  and  25  feet 
at  the  top.  There  was  a  joke,  and  two  slides  running  up  to  a 
height  of  104  feet  above  the  deck,  in  which  the  elevator's  leg  was 
raised  and  lowered.  She  was  anchored  by  means  of  four  spuds, 
one  at  each  comer.  These  spuds  were  of  white  oak  12  inches 
square  and  35  feet  long.  The  elevator  would  move  up  and  down 
on  these  spnds  as  the  water  rose  and  fell,  the  ends  of  the  spuds 
being  imbedded  in  the  mud.  The  Fitzpatrick  was  a  four-masted 
schooner,  240  feet  long,  41  feet  beam  and  16^  feet  draught,  when 
loaded.  At  the  time  in  controversy  the  Cyclone  was  lying  near 
the  southerly  end  and  on  the  east  side  of  the  Erie  Basin  break- 
water, which  was  her  usual  place  for  transacting  business.  The 
breakwater  is  a  stone  wall  about  three-quarters  of  a  mile  long,  50 
feet  wide  and  from  12  to  16  feet  above  the  level  of  the  lake  when 
the  water  is  in  a  normal  condition.  On  the  inner  side  of  the 
wall  at  intervals  of  56  feet  large  iron  rings  are  placed  in  staples 
anchored  in  the  wall  so  that  vessels  can  moor  there.  These  rings 
are  6^  inches  in  diameter  on  the  inside.  The  Erie  Basin  had  grsid- 
nally  fallen  into  disuse  and  had  filled  up  with  mud  and  silt,  but  a 
chuunel  had  been  dredged  for  the  accommodation  of  the  Cyclone 
125  feet  wide,  18  feet  deep  and  long  enough  to  enable  large  vessels 
to  lie  there  and  unload.  On  the  13th  of  October,  1893,  the  Fitz 
Patrick  was  sent  to  the  breakwater  to  have  her  cargo  of  corn 
transferred  to  canal  boats  by  the  Cyclone.  She  was  moored  by 
means  of  lines  through  the  rings.  The  elevator  was  anchored  just 
east  of  the  schooner  and  about  midships.  She  also  had  lines  out 
to  the  schooner.  The  canal  boat  was  east  of  the  elevator  and 
lashed  to  her.  The  elevator  was  thus  between  the  schooner  and 
the  canal  boat,  her  leg  being  on  the  one  side  and  her  discharge 
spouts  on  the  other.  The  work  of  unloading  was  not  pntirely 
completed  on  the  13th  of  Qctober,  and  was  resumed  on  the  morn- 
ing of  the  14th  at  7:30  o'clock,  continuing  for  about  an  hour. 
The  wind  was  blowing  a  gale  down  the  lake  on  the  morning  of 
the  14th,  and  increased  in  velocity  until  it  caused  the  forward  lines 
of  the  Fitzpatrick  to  part,  with  the  result  that  she  struck  the 
elevator  with  sufficient  force  to  break  her  spnds,  and  the  two  ves- 
sels, with  the  canal  boats  moored  to  the  elevator,  drifted  around 
until  the  Fitzpatrick  was  nearly  at  right  angles  with  the  break- 
water, her  bow  extending  into  the  shallow  water  to  the  east  of 
the  dredged  channel.  She  remained  in  this  position,  held  by  her 
stem  lines  to  the  breakwater,  until  about  3  o'clock,  when  she  was 
pulled  out  of  danger  by  three  tugs  which  were  sent  to  assist  her. 
The  tugs  first  attempted  to  pull  the  schooner  and  elevator  around 
to  their  original  position  at  the  breakwater,  but  after  working  for 
some  time  without  success  the  master  of  the  schooner  notified 
the  foreman  of  the  elevator  to  cast  off  the  lines  which  held  the 
elevator  to  the  schooner.  The  foreman  having  refused  or  neg- 
lected to  do  this,  the  master  of  the  schooner  cut  the  lines,  and  the 
tugs  immediately  thereafter  released  the  schooner  and  towed  her 
to  a  place  of  safety.     The  two  lines  which  the  elevator  had  to 
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the  breakwater  soon  parted  after  the  lines  to  the  schooner  were 
cut,  and  she  drifted  across  the  Erie  Basin,  and  collided  with  the 
dock  on  the  opposite  side,  causing  damage  to  the  canal  boat  and 
to  herself.  The  following  diagrams  are  prepared  by  the  court 
simply  as  illustrations.  They  are  not  drawn  to  a  scale,  and  are 
introduced  solely  to  make .  the  situation  more  intelligible.  No.  1 
shows  the  vessels  when  moored  to  the  breakwater.  No.  2.  after  the  Pitz- 
patrick's  lines  were  parted  and  she  had  swung  around  at  right  angles 
to  the  breakwater: 

He.  1. 

LAKE       ERIE 


No.  8. 
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The  Oibaon. 

No  negligence  is  impated  to  the  canal  boat,  except  that  she  was 
not  saffidentlj  manned.  This  proposition  cannot  be  maintained  ei- 
ther on  the  law  or  the  facts.  Two  persons  were  aboard  at  the  time, 
a  sufficient  number  for  all  ordinary  contingencies.  It  is  said  that  if 
her  captain  or  steersman  had  been  on  board  she  might  have  been  cut 
loose,  and  so  have  avoided  the  accident.  But  this  is  highly  prob- 
lematical. She  had  no  notice  that  the  lines  from  the  elevator  to  the 
schooner  were  to  be  cut  Apparently  her  safest  course  after  the  ele- 
vator was  adrift  was  to  remain  where  she  was.  Had  she  cast  off 
her  lines  she  might  have  encountered  more  serious  difficulties.  She 
had  no  means  of  propulsion,  and  might  have  drifted  helplessly  upon 
the  rocks  or  sunken  wrecks  of  "the  middle  ground."  She  certainly 
would  have  collided  with  something.  In  these  circumstances  she  was 
uot  at  fault  in  maintaining  her  positioiL 

The  Eltzpatrick. 

It  must  be  conceded  that  the  initial  cause  of  the  accident  was  the 
parting  of  the  schooner's  head  lines.  Had  these  held,  the  vessels 
would  have  been  perfectly  safe.  The  schooner  was  sheltered  from  the 
wind,  to  some  extent,  by  the  breakwater,  which  must  have  been  from 
six  to  ten  feet  above  the  water  of  the  basin.  The  schooner's  side  was 
about  nine  feet  above  the  breakwater.  That  her  lines  parted  affords 
a  presumption  that  they  were  insufficient.  When  the  sdiooner  swung 
aroond  she  carried  the  CJyclone  with  her.  The  fetter's  spuds  were 
broken,  and  it  is  a  fair  presumption  that  this  was  caused  by  the 
schooner  striking  against  her.  No  other  sufficient  cause  is  proved  or 
suggested.  The  elevator  was  then  helpless,  made  so  by  the  act  of  the 
schooner.  Their  relative  obligations  were  thus  changed,  and  it  cannot 
be  asserted  that  after  depriv&g  the  elevator  of  her  principal  means 
of  anchorage  the  schooner  osred  her  no  greater  obligation  than  be- 
fore. The  master  of  the  schooner  testifies  that  he  had  all  the  lines 
out  to  the  breakwater  tliat  it  was  possible  for  Mm  to  use.  Assuming 
that  be  is  correct  in  this  statement,  it  was  still  his  duty,  having  placed 
the  devator  in  a  situation  of  danger,  to  act  with  discretion  and  pru- 
doice,  and  not  subject  her  to  additional  and  unnecessary  risk.  The 
schooner  was  not  called  upon  to  remain  where  she  was,  as  the  subsid- 
ence of  the  water  would  place  her  in  great  peril;  but  in  releasing 
herself  it  was  her  duty  not  to  subject  the  other  vessels  to  danger  which 
could  have  been  avoided.  Having  informed  the  foreman  of  the  ele- 
vator that  "if  he  wished  to  take  his  own  chances  he  could  stay  right 
alongside  of  the  schooner,"  she  should,  if  she  intended  to  cut  the  lines, 
at  least  have  given  timely  warning  of  her  intention.  The  schooner 
was  not  justified  in  cutting  the  lines  at  the  time  and  in  the  manner 
shown  by  the  proof.  The  danger  was  not  then  imminent,  and  insuffi- 
cient notice  of  the  schooner's  intention  was  given  to  tiie  elevator. 
The  latter  had  not  sufficient  time  thereafter  to  secure  other  assistance 
or  provide  additional  means  of  safety.    If  the  elevator  had  known 
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that  her  lines  were  to  be  cut,  she  might  have  taken  a  number  of  pre- 
cautions to  insure  her  against  drifting  across  the  basin.  Had  the 
canal  boat  known  of  this  in  time,  she  could  have  procured  the  serv- 
ices of  a  small  tug  and  been  towed  to  a  {dace  of  saiety. 

The  C!yclon& 

Assuming  that  the  Cyclone  was  properly  equipped  for  ordinary  pw- 
poses,  she  certainly  was  in  no  condition  to  cope  with  the  sitnation 
which  confronted  her  on  the  morning  in  question.  From  the  time 
she  was  swung  around  by  the  schooner,  and  rendered  comparatirdy 
helpless  by  the  breaking  of  her  spuds,  to  the  time  when  she  was  finally 
set  adrift,  six  hours  elapsed.  During  this  time  she  did  practically 
nothing  to  better  her  condition,  except  to  put  out  an  additional  line, 
She  had  two  lines  to  the  breakwater,  but  she  could  have  put  out  othn 
lines.  The  foreman  testified  that  he  knew  the  lines  he  hiid  out  to  the 
breakwater  would  not  alone  hold  the  elevator.  There  was  a  line  sev- 
eral hundred  feet  in  length  on  the  elevator  which  was  not  used.  This 
could  have  been  utilized,  and  any  number  of  additional  lines  could  have 
been  procured.  The  Cyclone  had  no  anchor.  An  anchor  might  have 
held  her  at  least  until  she  could  have  procured  the  assistance  of  a 
tug.  That  such  assistance  would  have  been  avaOable  is  demonstrated 
by  the  fact  that  after  she  drifted  across  the  basin  a  tug  got  a  line  to 
her,  and  arrested  her  further  progress.  A  tug  came  to  her  during  the 
morning  and  offered  help,  but  the  offer  was  not  accepted.  The  harbor 
of  Buffalo  was  full  of  tugs,  and  one  was  lying  near  to  assist  the  vesseig 
when  called  on.  After  being  warned  repeatedly  to  do  something  to 
i-elieve  the  situation,  the  Cyclone  persisted  in  doing  nothing.  The 
conclusion  cannot  be  resisted  that  the  accident  was  the  result  of  the 
joint  fault  of  the  Fitzpatrick  and  the  Cyclone.  It  follows  that  the 
libelant- is  entitled  to  a  decree  against  the  Fitzpatrick  and  Cyclone 
with  costs.  The  Cyclone  is  entitled  to  a  decree  against  the  fitzpatrick 
for  half  hex  damages  and  half  her  oosts.  There  should  be  a  reference 
to  compute  the  amount  due. 
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FLORIDA  C.  &  p.  R.  CO.  v.  BELL  et  aL 

(drcalt  Court  of  Appeals,  Flftb  Circuit    May  24,  1888.)  ' 

No.  B99. 

1.  Fbdrrai.  CoiTBTS— Jurisdiction. 

The  federal  courts  have  jurisdiction  of  an  action  to  recover  possesalon 
of  lands  which  plaintiff  claims  by  virtue  of  pre-emption  under  the  laws  of 
congress,  and  which  defendant  claims  under  an  act  of  congress  granting 
land  to  railroads,  and  where  It  appears  that  defendant  resisted  the  plaln- 
tUTs  pre-emption  claim  In  the  different  stages  of  the  prosecution  thereof. 

8.  SlAMB. 

The  federal  courts  have  Jurisdiction  of  an  action  for  mesne  profits  of  land 
dnrlng  the  time  between  plalntlfTs  pre-emption  entry  and  the  Issuance  of 
the  patent. 

3.  PtXAOIKO— JUBISOICTION. 

The  Jurisdiction  of  a  court  does  not  depend  on  defendant" ■  answer,  and 
cannot  be  taken  away  by  It 
i.  Plkadikg. 

A  plea  that  "plaintiff  Is  a  person  non  compos  mentis  and  Insane,  and  can- 
not maintain  the  said  above-entitled  suit"  is  not  good. 

In  Error  to  tbe  Gircoit  Court  of  the  United  States  for  the  South- 
em  District  of  Florida. 

This  was  an  action  by  William  J.  Bell  and  others  against  the  Flor- 
ida Central  &  Peninsular  Bailroad  Company  to  recover  possession 
of  land  and  damages  for  the  occupation  and  use  thereof.  There  was 
a  judgment  for  plaintiffs  in  the  drcnit  court,  and  defendant  brings 
error. 

J.  0.  Cooper,  W.  W.  Howe,  W.  B.  Spencer,  and  0.  P.  Oocke,  for 
plaintiff  in  error. 
H.  Bisbee,  for  defendants  in  error. 

Before  PABDEE  and  McCOBMICK,  Oirctdt  Judges,  and 
SWATNE,  District  Judge. 

McOORMICK,  Circuit  Judge.  This  case  is  brought  here  on  a  writ 
of  error  to  the  circuit  court  of  the  United  States  for  the  Southern 
district  of  Florida.  The  declaration,  filed  in  that  court,  December 
29, 1896,  is  as  follows: 

"William  J.  Bell,  John  W.  Bell,  Frank  A.  Bell,  who  at  and  before  the  time 
this  suit  was  commenced  were  citizens  of  tbe  state  of  Texas,  E.  A.  Bell,  Ma- 
dkla  P.  Felhe  (nie  Bell),  all  heirs  of  and  children  of  Louis  Bell,  late  of  Hllls- 
borong^  county,  state  of  Florida,  deceased,  George  A.  Bell  and  Simon  Bell, 
beb^  of  and  grandchildren  of  the  said  Louis  Bell,  and  Antone  Felhe,  the  hus- 
band of  said  Matilda  P.  Felhe,  plaintiffs,  by  H.  Bisbee  and  Padgett  &  Forrest 
their  attorneys,  sue  the  Florida  Central  &  Peninsular  Railroad  Company,  a 
corporation  organized  and  existing  under  the  laws  of  Florida,  tbe  defendant 
because  tbe  defendant  heretofore,  to  wit  In  tbe  year  1890,  took  possession  of, 
u  its  railroad  bed  and  right  of  way,  and  built  Its  railroad  of  four  tracks  across 
iind  through  and  upon,  a  strip  and  parcel  of  land,  being  a  part  of  lot  8,  section 
2-',  township  29  south,  of  range  18  east,  according  to  the  surveys,  maps,  and 
{itais  thereof  made  by  the  government  of  the  United  States,  and  under  and 
according  to  tbe  laws  of  the  said  United  States,  which  said  lot  8  is  in 
HlDsborougb  county,  state  of  Florida,  and  In  the  said  Southern  district 
of  Florida;  which  said  strip  and  parcel  of  land,  so  taken  as  aforesaid  by 
87F.-24 
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the  defendant,  and  which  the  said  defendant  la  Iti  posMssion  of  and   was 
In  posseaslon  of  at  the  time  of  the  commencement  of  this  salt,  contains 
about  seven  acres,  of  the  Talne  of  $30,000,   to  which  the  plaintlfta  claim 
title;    and  the  defendant  has  received  the  rents  and  profits  of  said  land 
since  the  Ist  day  of  December,  1889,  of  fhe  yearly  value  of  94,000,  and 
refuses  to  deliver  the  possession  of  the  said  land  to  the  said  plaintiffs,  or 
to  pay  the  rents  or  profits  thereof.     And  the  said  plaintiffs  allege  that,   in 
and  by  the  construction  of  its  said  railroad  upon,  over,  and  through  the  said 
strip  and  parcel  of  land  by  the  defendant,  the  defendant  has  dug  up  the  said 
land  In  making  Its  roadbed,  and  has  taken  away  and  removed  the  plaintiffs' 
fences  thereon,  and  the  soil  and  sand  thereof,  and  other  wrongs  and  trespasses 
and  Injuries  to  the  said  land  and  to  the  plaintiffs'  possession  and  freehold 
committed,  to  the  plaintiffs'  damage  of  $10,000,  exclusive  of  such  rents  and 
profits,   which  the  defendant  neglects  and  refuses  to  pay  to  the  plaintiffs. 
And  the  plaintiffs  'allege  that  they  claim  title  to  the  said  land  under  and  by 
virtue  of  a  patent  granted  by  the  government  of  the  United  States  of  America 
to  the  said  Louis  Bell  and  his  heirs,  upon  a  pre-emption  claim  for  said  land 
under  the  laws  of  the  United  States,  originally  commenced  and  filed  In  the 
local  land  office  of  the  United  States  of  America  at  Gainesville,  Florida,  in 
1883,  and  prosecuted  by  the  heirs  of  the  said  Louis  Bell  and  his  heirs,  the 
plaintiffs.  In  said  land  office,  and  upon  appeal  in  the  general  land  office  of  the 
government;  and  upon  and  from  an  appeal  from  the  decision  of  the  commis- 
sioner of  the  said  general  land  office  to  the  secretary  of  the  Interior  of  the 
United  States  the  said  heirs  prosecuted  the  pre-emption  claim,  until,  by  the 
order  and  decision  of  the  said  secretary,  the  said  patent  was  granted.     And 
the  plaintiffs  allege  that  at  various  and  sundry  times  during  the  said  prosecu- 
tion of  the  said  pre-emption  claim  in  the  general  land  office  aforesaid,  and  in 
the  x>ffice  of  and  before  the  said  'Secretary,  the  defendant  claimed,  insisted, 
and  contended  that  the  plaintiffs  were  not,  under  any  of  the  laws  of  the  United 
States,  entitled  to  have  a  patent  to  said  land  granted  to  the  said  Louis  Bell 
and  his  heirs;   and  the  said  defendant,  at  the  time  of  the  commencement  of 
this  suit,  claimed  and  insisted  that  the  plaintiffs  derived  no  title  to  the  said 
land  under  and  by  virtue  of  the  patent,  and  at  said  time  claimed  that  under 
the  laws  of  the  United  States  of  America,  and  especially  under  and  by  virtue 
of  the  first  section  of  an  act  of  congress  entitled  'An  act  granting  public  lands 
In  alternate  sections  to  the  states  of  Florida  and  Alabama,  to  aid  In  the  con- 
struction of  certain  railroads  in  said  states,'  approved  May  17, 1856,  it  was  en- 
titled and  had  the  right  to  locate  the  route  of  Its  railroad  and  construct  tite 
same  through  the  said  lands,  and  to  be  In  irassession  thei'eof.  on  the  ground. 
among  other  grounds,  that  the  said  section  8  was  a  part  of  that  tract  of  land, 
which  constituted  at  one  time  a  military  reservation  known  as  the   'Fort 
Brooke  Military  Reservation,'  at  Tampa,  state  of  Florida.     And  the  plalntifrs 
allege  that  after  the  passage  of  an  act  of  congress  entitled  'An  act  to  provide 
for  the  disposal  of  abandoned  and  useless  military  reservations,'  approved 
July  5,  1884,  they  contended  for  and  claimed  title  to,  and  a  patent  to,   the 
said  parcel  of  land  under  and  by  virtue  of  the  first  proviso  of  the  second  sec- 
tion of  the  last-mentioned  act  of  congress,  both  in  the  office  of  the  said  general 
land  office  and  of  the  secretary  of  the  interior,  and  the  defendant  appeared 
In  both  of  the  said  offices  by  its  counsel,  and  there  claimed  and  contended, 
and  at  the  commencement  of  this  suit  claimed  and  contended,  that  the  plain- 
tiffs were  not  entitled  to  a  patent  or  title  to  said  parcel  of  land  under  the  said 
proviso  of  the  said  act  of  congress,  and  at  the  times  aforesaid  It  claimed  and 
Insisted  that  it  was  entitled  to  locate  the  route  of  its  railroad  through  said 
parcel  of  land,  and  to  be  in  the  possession  thereof,  under  and  by  force  ot  the 
third  proviso  of  the  aforesaid  act  of  congress  approved  May  17,  1SS6;   to  the 
plaintiffs'  damage  of  $40,000." 

To  this  declaration,  the  Florida  Central  &  Peniasolar  Railroad 
Company,  the  plaintiff  in  error,  on  February  1,  1897,  sabmltted  the 
following  plea: 

"Now  comes  the  defendant  in  the  above-entitled  cause,  by  John  C.  Cooper. 
Its  attorney,  and  for  a  plea  to  plaintiffs'  declaration  says  It  is  not  guilty  as  al- 
leged In  said  declaration." 


Digitized  by 


Google 


FLORIDA    C.  i   P.    R.    CO.   V.   BELL.  371 

On  February  5th  the  defendant  moved  the  court  for  leave  to  sub- 
mit additional  pleai»  as  follows: 

•'(2)  Now  comes  the  defendant  In  the  above-stated  cause,  and  for  a  farther 
plea,  Med  by  leave  'of  conrt,  says  that  this  honorable  court  has  no  Jurisdiction, 
and  did  not  hare  any  Jnrlsdlctlon  at  the  time  of  the  commencement  of  this 
salt,  to  entertain  said  suit;  and  defendant  admits  that  before  the  commence- 
ment of  this  suit  a  patent  was  Issued  from  the  United  States  to  Louis  Bell 
and  blB  bcirs  to  all  of  lot  8,  section  24,  T.  29  S.,  R.  28  E.,  and  that  the  plain- 
tiffs claim  title  to  said  land  described  In  the  declaration  as  heirs  of  Louis  Bell 
nnder  said  patent;  and  this  defendant  says  It  is  not  true  that  the  defendant, 
at  the  time  of  the  commencement  of  this  suit,  claimed  and  Insisted  that  the 
plalntUTs  derived  no  title  to  the  said  land  nnder  and  by  virtue  of  the  said 
patent;  and  it  Is  not  true  that  at  said  time,  or  at  any  time  since,  the  defendant 
claimed  ander  the  laws  of  the  United  States  of  America,  or  nnder  an  act  of 
coDgresa  entitled  'An  act  granting  public  lands  in  alternate  sections  of  the 
states  of  Florida  and  Alabama,  to  aid  In  the  construction  of  certain  railroads 
in  aald  states,'  approved  May  17,  18fi6,  or  under  an  act  of  congress  entitled 
'Ao  act  to  provide  for  the  disposal  and  abandonment  of  useless  military  reser- 
vations,' approved  July  B,  lffl4,  or  an^  other  act  of  congress  or  law  of  the 
United  States,  any  right,  title,  or  Interest  in  said  land,  or  to  locate  the  route  of 
its  railroad  and  construct  the  same  ttaroogb  said  land,  but  this  defendant  ad- 
mits that  now,  and  at  the  time  of  the  commencement  of  this  suit.  It  bad  no 
dalm  or  title,  and  that  It  does  not  now,  and  did  not  at  the  time  of  the  com- 
mencement of  tbia  suit,  assert  any  claim  or  title,  to  said  land  under  any  act 
of  congress  or  law  of  the  United  States.  Wherefore  the  defendant  says  that 
this  honorable  conrt  should  no  longer  entertain  Jurisdiction  of  said  suit,  and 
tatd  suit  should  be  dismissed. 

"(3)  And  for  further  plea  defendant  says  that  the  plaintiff  Matilda  P.  Feihe 
is  a  person  non  compos  mentis  and  insane,  and  cannot  maintain  the  said 
ahove-entitled  suit. 

"(4)  And  for  a  further  plea  defendant  says  that  in  December,  1889,  and  In 
January,  1890,  it  located  and  constructed  Its  road  and  took  possession  of  said 
right  of  way  across  and  through  said  lot  8,  section  24,  township  29  south,  of 
range  28  east,  described  In  the  plaintiffs'  declaration,  and  laid  its  tracks  there- 
on, and  has  continuously  ever  since  maintained  and  operated  said  railroad 
thereon;  and  that  on  the  2l8t  day  of  December,  1806,  it  filed  its  proceedings 
and  petition  in  the  circuit  court  for  the  Sixth  Judicial  circuit  In  and  for  the 
county  of  Hillsborough,  state  of  FJorlda,  for  the  purpose  of  having  valued 
and  condemned  the  said  land,  and  to  acquire  title  under  its  right  of  eminent 
domain  under  the  laws  of  the  state  of  Florida,  and  that  proeess  was  duly 
Issued  upon  the  said  petition  and  proceedings  as  required  by  the  laws  of  the 
state  of  Florida,  directed  to  the  plaintiffs  In  this  suit  as  defendants  to  said 
proceeding,  and  the  said  process  has  been  served  upon  said  defendants,  who 
have  answered  the  said  petition,  and  said  proceedings  are  now  pending  and 
TUdisposed  of  in  said  court;  and  that  in  and  by  the  said  proceedings,  and  the 
Judgment  of  said  court  thereof,  this  defendant  will  acquire  the  title  of  the 
plaintiffs  to  the  said  property,  and  the  compensation  will  be  awarded  and  paid 
theretmder  to  the  plaintiffs  for  their  right,  title,  and  Interest  in  the  said  prop- 
erty. 

"(5)  And  for  a  further  plea  defendant  says  that  theretofore,  to  wit,  r>n  the 
2l8t  day  of  January,  1890,  the  complainants,  and  those  under  whom  they  claim 
u  heirs  at  law,  filed  their  original  bill  in  this  honorable  court,  on  the  equit.v 
aide,  to  enjoin  the  defendant  from  constructing  and  operating  Its  railroad 
across  said  land;  and  that  on  the  2d  day  of  January,  1800,  his  honor,  Don 
A.  Pardee,  circuit  Judge,  issued  an  order  on  said  bill  for  a  temporary  injunc- 
tion against  the  defendant,  but  providing  that,  upon  the  defendant's  filing  its 
bond  In  the  sum  of  |5,000,  sal4  Injunction  should  be  dissolved,  °or  on  the 
defendant's  acquiring  title  under  condemnation  proceedings  under  the  laws 
of  the  state  of  Florida;  that  said  defendant  did  file  the  said  bond,  which  was 
approved  by  the  clerk  of  this  court,  through  bis  deputy  clerk  at  T&mpa, 
Florida,  and  that  on  the  22d  day  of  December,  1896,  said  plaintiffs  in  this  suit, 
by  leave  of  court,  filed  their  supplemental  bill  in  the  said  above-mentioned 
»iaity  cause  in  this  court,  setting  up  the  former  proceedings  on  the  original 
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bill,  and  that  they,  as  heirs  at  law  of  lioals  Bell,  bad  acquired  a  patent  to 
said  land  from  the  United  States,  and  praying  for  an  Injunction  against  the 
defendant's  using  or  occupying  any  portion  of  said  lanS,  or  from  running  or 
operating  its  said  railroad  upon  said  land,  and  that  the  defendant  be  decreed 
to  have  no  right  to  condemn  any  part  of  said  land  under  the  laws  of  eminent 
domain  of  the  state  of  Florida,  and  to  enjoin  the  same,  and  for  compeuaatlon 
to  the  complainants  for  the  value  of  said  land,  and  to  remove  nld  railroad 
from  said  lot,  and  for  compensation  for  the  use  and  occupation  of  said  land 
by  the  defendant,  and  for  waste  and  damage  alleged  io  have  been  committed 
on  said  lot  by  the  defendant.  On  February  1,  1807,  this  defendant  filed  Its 
answer  to  the  said  supplemental  bill,  setting  up  its  defenses  thereto,  and  also 
alleging  that  it  had  not  commenced  proceedings  in  the  circuit  court  of  the 
Sixth  Judicial  (drcuit,  Hillsborough  county,  state  of  Florida,  for  the  purpose  of 
condemning  said  property  under  the  laws  of  eminent  domain  of  the  state  of 
Florida;  and  tiiat  the  said  equity  cause  involves  the  title  to  the  same  land, 
and  in  all  respects  the  same  subject-matter  and  tbe  same  relief,  as  this  snlt, 
and  said  equity  cause  is  still  pending  and  prosecnted  by  the  complainants. 
Wherefore  defendant  says  tbe  plaintiffs  ought  not  to  maintain  tltis  salt  acainst 
this  defendant" 

Thereopon  the  court  made  this  order: 

."This  cause  coming  on  to  be  heard  upon  the  motion  of  the  defendant  for 
leave  to  file  additional  pleas,  •  •  *  and  it  having  been  f  uUy  heard  and  con- 
sidered,' and  It  appearing  that  none  of  said  pleas  constitute  a  good  defense  to 
said -action  that  could  not  as- well  be  shown  under  the  general  plea  of  not 
guilty,  It  is  ordered  that  said  motion  to  file  additional  pleas  be  denied.    •    •    •» 

On  March  6,  1897,  the  plaintifC  in  error  presented  its  motion  as 
follows: 

"Now  comes  the  defendant  in  the  above  cause  on  this  day  and  moves  the 
court  to  dismiss  said  cause,  for  the  reason  that  there  is  nothing  upon  the  face 
of  tbe  declaration  to  show  that  this  court  has  Jurisdiction  to  bear  and  deter- 
mine tbe  said  cause." 

-—On  which  the  court  made  its  order,  to  wit: 

"On  consideration  of  this  motion  to  dismiss,  it  Is  ordered  In  open  court, 
March  11, 1887,  that  said  motion  be  dismissed." 

Thereupon  the  parties  filed  in  open  court  a  written  stipulation  la 
these  words: 

"Now  c6me  the  above-named  parties,  plaintiffs  and  defendant,  by  their 
respective  counsel,  and  hereby  agree  to  waive  a  jury,  and  that  tbe  action  may 
be  tried  by  the  court  without  a  jury." 

On  March  23,  1897,  the  circuit  court  made  its  findings,  as  follows: 

"This  cause  coming  on  for  a  hearing  by  the  court  without  a  Jury,  a  Jury 
having  been  waived  herein  by  a  stipulation  by  the  parties'  in  writing,  and 
having  been  fully  heard  by  the  introduction  of  documentary  evidence  and  the 
testimony  of  witnesses,  and  being  duly  considered,  the  court  finds,  as  matter* 
of  law,  that  tbe  plaintiffs  are  entitled  to  the  possession  of,  and  have  a  fee 
simple  title  In  and  to,  tbe  land  hereinafter  described,  and  the  undivided 
interests  of  the  plaintiffs  in  and  to  tbe  said  land  are  as  follows,  to  wit:  Wil- 
liam J.  Bell,  John  W.  Bell,  Frank  A.  Bell,  Eliza  A.  Bell,  and  Matilda  P.  Felbe 
(n6e  Bell)  have  and  own  each  one  undivided  sixth  part  and  interest  in  tbe 
said  land;  and  that  George  A.  Bell  and  Simou  Bell  have  and  own  each  one 
undivided  twelfth  part  and  interest  in  said  land.  And  the  court  further  finds, 
as  a  matter  of  law,  that  the  plaintiffs  have  at  all  times  within  se^en  years 
next  before  the  commencement  of  this  action  been  entitled  to  the  exclusive 
possession  of  said  tract  or  lot  of  land  hereinafter  described,  and  are  entitled 
to  euch  amount  in  the  form  of  Judgment  for  damages  and  mesne  profits  aa  will 
fully  compensate  them  for  any  damages  that  have  been  sustained,  and  loss 
of  rents  and  profits  which  have  been  caused,  by  the  unlawful  trespass  and 
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possession  of  the  defendant  herein.  And  the  court  further  finds,  as  a  matter 
of  fact,  that  in  damages  and  In  loss  of  rents  and  profits  the  plaintiffs  have 
l)eeD  injured  and  damaged  to  the  extent  of  91,965.  And  the  court  further  finds, 
as  a  mixed  matter  of  law  and  fact,  for  the  plaintiffs,  and  that  they  should 
liare  judgment  for  the  shares  and  portions  ,as  found  in  the  first  finding,  to 
wit:  Wililam  J.  Bell,  John  W.  Bell,  Franlt  A.  Bell,  Elim  A.  Bell,  Matilda  P. 
Fpihe  (n?e  Bell),  each  one-sixth  part,  and  George  A.  Bell  and  Simon  Bell  each 
one-twelfth  part.  In  fee  simple  Interest  in  and  to  the  following  described  lot 
or  ti-act  of  land,  to  wit:  A  strip  and  parcel  of  land,  being  a  part  of  lot  8, 
section  24,  township  29  south,  range  IS  east,  of  the  meridian  of  Tallahassee, 
state  of  Florida  and  county  of  Hillsborough,  known  and  described  as  follows, 
to  wit:  Beginning  at  a  point  in  the  east  b6undary  line  of-'sald  lot  8,  at  a 
distance  of  75  feet  in  a  south  direction  from  the  northeast  comer  of  said  lot.— 
running  southwesterly  parallel  to  the  northwesterly  boundary  line  of  said  lot, 
to  the  western  boundary  line  of  said  lot  8,  fourteen  hundred  and  twenty-four 
feet;  thence  south,  on  said  western  boundary  line  of,  76  feet;  thence  north- 
easterly, on  a  line  parallel  to  said  northwestern  boundary  line  of  said  lot, 
to  the  eastern  boundary  line  of  said  lot;  thence  north,  along  said  eastern 
boimdary  line  TS'jTeet,  to  the  place  of  beginning.  And  the  court  further 
assesses' their  damages  for  injury,  use,  and  occupation  while  said  land  has 
been  held  and  occupied  by  said  defendant  company  at  |1,9S5,  for  which 
Judgment  should  be  given." 

—And  on  the  same  day  entered  judgment  in  favor  of  the  plaintiffs 
below  (defendants  in  error  here)  to  the  effect  that  thej  "receive  and 
recover  from  the  defendant,  the  Florida  Central  &  Peninsalar  Bail- 
road  Company,  the  sum  of  nineteen  hundred  and  &fty-four  dollars, 
as  well  as for  costs  in  this  behalf;  and  it  is  further  consid- 
ered that  said  plaintiffs  have  a  fee-simple'  title  in  and  to  the  lands 
and  premises  described  as  follows,  to- wit:  [Giving  a  description  of 
the  land.]" 

The  assignment  of  errors  embraces  12  specifications.  After  a  care- 
ful examination  and  consideration  of  the  record  and  the  briefs  and 
oral  arguments  of  counsel  submitted,  we  deem  it  necessary  to  no- 
tice only  the  fourth  ground  of  error  suggested  by  the  plaintiff  in 
error,  that  the  court  below  refused  to  grant  the  defendant's  motion 
to  dismiss  for  want  of  jurisdiction.  It  is  clear  to  iu^  that  this  as- 
signment of  error  is  not  well  taken.  The  plaintiffs'  whole  suit  in 
the  circuit  court  rested  upon  the  different  statutes  of  the  United 
States  giving  their  ancestor  a  right  to  pre-empt  the  land  for  which 
their  action  is  brought  Moreover,  their  action  was  not  for  a  re- 
coverj-  of  the  land  alone,  nor  for  the  establishment  of  their  title  to 
it  alone,  but  an  important  part  of  their  action,  if  not  the  chief  part, 
80  far  as  it  invoked  litigation,  was  the  recovery  of  damages  for  the 
occupation  and  use  of  the  land  for  the  years  prior  to  the  issuance 
of  the  patent.  That  part  of  the  plaintiffs'  action  the  defendant  be- 
low did  not  admit,  but,  on  the  contrary,  zealously  denied,  and  still 
stoutly  contests,  and  makes  that  contest  the  foundation  of  four  spec- 
ifications of  error  embraced  in  its  assignment. 

.There  is  no  effort  in  this  case  to  found  the  jurisdiction  of  the  court 
on  the  diverse  citizenship  of  the  parties.  There  is  nothing  in  the 
record  to  indicate  that  the  judge  of  the  circuit  court  entertained 
jurisdiction  of  the  case  on  that  ground.  The  declaration  shows  that, 
in  the  pre-emption  claim  by  the  ancestor  of  the  defendants  in  error 
to  the  land  involved,  the  claim  was  stoutly  resisted  by  the  plaintiff 
in  error  in  the  different  stages  of  the  prosecution  thereof  and  before 
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the  different  officers  of  the  land  department.  It  shows  that  ander 
a  named  act  of  congress  (approved  May  17,  1856)  the  defendant 
claimed  the  right  to  occupy  the  land  in  qnestion  in  the  manner  that 
it  was  occupying  it,  without  accountability  to  the  defendants  in 
eiTor.  It  is  difficult  to  perceive  how  the  case  made  in  the  circuit 
court  by  the  defendants  in  error  could  be  determined  by  that  court 
without  its  construing  the  acts  of  congress  with  reference  to  entries 
thereby  authorized  to  be  made  on  public  lands,  conditioned  as  the 
land  in  questio^i  was  at  the  time  of  Louis  Bell's  entry;  and  the  fact 
that  there  had  been  a  long-continued  contest  in  reference  thereto  in 
the  different  offices,  and  before  the  different  officers,  of  the  land  de- 
partment, would  seem  sufficient  to  show  that  there  might  be  a  con- 
struction of  the  public  laws  relating  to  that  particular  part  of  the 
public  domain  which  would  nphold  the  right  of  the  heirs  of  Louis 
Bell,  and  support  their  patent  thereto,  and  also  that  there  might 
be  a  construction  of  the  laws  of  congress  relating  thereto  wMdi 
would  defeat,  as  the  defendant  had  lonp  attempted  to  defeat,  the 
right  of  this  pre-emptor  and  his  heirs.  So  that,  independently  of 
the  claim  for  mesne  profits  for  the  time  transpiring  between  the  pre- 
emption entry  and  the  issuance  of  the  patent,  it  is  clear  that  the 
issues  made  by  the  declaration  presented  a  case  within  the  jurisdic- 
tion of  the  circuit  court.  Doolan  v.  Carr,  126  U.  8.  618,  8  Sup.  CL 
1228;  Railway  Co.  v.  Ziegler,  167  U.  8.  65,  17  8np.  C5t.  728;  Pierce 
T.  Molliken,  78  Fed.  196.  There  is  even  less  room  to  donbt  that  the 
circuit  court  has  jurisdiction  of  the  case  for  the  recovery  of  mesne 
profits  accruing  before  the  issuance  of  the  patent.  Evans  v.  Darango 
Land  &  Coal  Co.,  25  C.  C.  A.  531,  80  Fed.  433. 

We  think  the  court  did  not  err  in  refusing  the  motion  of  the  plain- 
tiff in  error  for  leave  to  file  the  additional  pleas  submitted.  So  far 
as  these  pleas  were  intended  to  affect  the  jurisdiction  of  the  court, 
they  are  clearly  bad,  because  the  jtirisdiction  of  the  court  did  not  de- 
pend upon  the'  defendant's  answer,  and  could  not  be  taken  away  by 
it.    Osbom  V.  Bank,  9  Wheat.  826. 

As  to  the  plea  which  sought,  to  question  the  capacity  of  one  of  the 
plaintiffs  to  sue,  it  came  too  late,  and,  if  it  had  been  presented  in 
time,  it  was  clearly  not  good  as  pleaded.  Dudgeon  v.  Watson,  23 
Fed.  161. 

As  the  record  shows  no  error  in  the  proceedings  in  the  circuit  conrt 
'for  which,  in  our  opinion,  the  judgment  of  that  court  should  be  re- 
versed, it  is  affirmed. 


MONTGOMERY  v.  McDEBMOTT  et  aL 

(Circuit  Court.  S.  D.  New  York.    May  9,  1898.) 

Rbs  Adjddicata— Fbdbrai.  and  State  Courts. 

The  decision  In  an  Interpleader  suit  In  a  state  court,  tbat  no  Uen  was 
obtained  by  a  certain  attachment  levy,  is  binding  upon  the  federal  coort  to 
which  the  original  attachment  suit  has  been  removed. 

ATTACHltENT— TlTliE  TO  AtTACBED  PbOPKRTT. 

A  federal  court  does  not,  by  virtue  of  an  attachment  levy,  draw  to  itself 
the  question  of  the  title  of  the  attached  property,  so  as  to  prevent  the  state 
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ooorts  from  deciding  aach  question  in  a  suit  gubeequentlr  Iiioiigbt  for  tbat 
purpose. 

Stephen  H.  Olin,  for  complainant 
E.  Clifford  Perkins,  for  defendants. 

WALLACE,  Circuit  Judge.     To  the  hill  of  complaint  filed  in  aid 
of  an  attachinent  obtained  in  a  suit  at  law  the  defendants  Perkins 
and  Fowler  hare  interposed  a  plea  of  res  adjndicata.     The  plea  is 
directed  to  so  much  of  the  bill  as  alleges  that  the  complainant  ob- 
tained a  lien  by  the  attachment  upon  the  fund  which  the  bill  seeks 
to  reach.     The  case  presented  is  substantially  this:    The  complain- 
ant, as  plaintiff  in  an  action  at  law  in  assumpsit  brought  against  one 
McHenry,  caused  a  warrant  of  attachment  to  be  issued  in  the  action 
against  the  property  of  McHenry.     The  writ  was  levied  upon  certain 
certificates  representing  the  beneficial  intei-ests  of  the  holders  there- 
of in  a  trust  fund  of  which  Perkins  and  Fowler  were  trustees.    The 
action,  originally  brought  in  a  state  court,  was  removed  to  the  United 
States  circuit  court     Subsequently,  and  while  that  action  was  pend- 
ing, Perkins  and  Fowler,  trustees,  brought  in  a  court  of  the  state  of 
New.  York  an  action  of  interpleader,  making  the  complainant  and 
certain  persons  who  claimed  to  be  owners  of  the  certificates  defend- 
ants therein.     The  trustees  alleged  in  the  interpleader  action  that 
the  several  defendants  therein  were  rival  claimants  to  the  fund  rep- 
resented by  the  certificates;  the  present  complainant  by  virtue  of 
the  attachment  against  McHenry,  and  the  other  defendants  by  trans- 
fer of  the  certificates  to  them  from  McHenry  prior  to  the  levying  of 
the  attachment     Belief  was  prayed  that  the  controversy  us  to  the 
rights  of  the  several  defendants  to  the  fnnd  be  settled,  and  that, 
open  payment  to  such  defendant  as  might  be  adjudged  entitled  there- 
to, the  trustees  be  discharged  from  any  further  liability.     The 
action  was  heard  upon  issues  of  law  raised  by  demurrer.     The  court 
decided  that  the  defendant,  the  present  complainant,  acquired  no 
lien  upon  the  fnnd  by  the  levying  of  his  attachment.     The  judgment 
is  pleaded  as  res  adjudicate  upon  that  issue. 

Contrary  to  the  impression  entertained  upon  the  argument  of  the 
cause,  I  am  of  the  opinion  that  the  plea  of  res  adjn^cata  is  good, 
la  the  interpleader  suit  the  state  court  had  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  controversy.  One  of  the 
innes  litigated  was  whether  the  present  complainant  acquired  any 
lien  under  his  attachment  upon  the  fund  in  controversy.  Unless  he 
did,  the  trustees  could  not  maintain  their  action.  It  was  essential 
for  them  in  that  action  to  make  it  appear  that  there  was  a  real  con- 
troverqr  between  the  rival  claimunts  to  the  fund.  '  They  sought  to 
do  this  by  setting  forth  the  facts  upon  which  the  respective  rights  of 
the  claimants  were  based.  Those  upon  which  they  alleged  the 
rights  of  the  present  complainant  to  be  based  were  precisely  those 
apon  which  in  the  present  action  the  complainant  bases  his  right. 
"Hie  state  court  decided  in  the  interpleader  action  that  these  f^ts 
did  not  give  the  complainant  any  lien.  Whether  this  was  well  de- 
cided or  not  is  a  question  which  cannot  be  relitigated  in  another 
action  between  the  ti-ustees  and  -the  complainant. 
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It  is  objected  that  tiie  state  court  was  not  competent  to  entertain 
the  question  whether  the  complainant  acquired  anj  lien  under  his 
attachment,  because  that  was  a  question  exclusively  for  the  deter- 
mination of  the  United  States  circuit  court,  which  was  in  legal  cus- 
tody of  the  fund,  notwithstanding  the  trustees  were  in  the  actual 
possession.  If  the  attached  fund  had  been  the  res,  the  title  to 
which  was  to  be  adjudicated  in  the  actioil  in  the  United  States  cir-  • 
cuit  court,  brought  under  the  dominion  of  that  court  for  that  purpose, 
the  jurisdiction  of  that  court  would  have  been  exclasive,  and  an.v 
subsequent  proceeding  against  the  fund  in  a  state  conrt,  involving 
its  control  and  disposition,  would  have  been  nugatory  and  void.  The 
general  principle  is  stated  in  Govell  v.  Heyman,  111  U.  S.  182,  4  Sup. 
Gt.  355,  as  follows: 

"These  courts  do  not  belong  to  the  same  system,  so  far  as  tbeir  Jurisdiction 
Is  concurrent;  and,  althougb  tbey  co-exist  in  the  same  space,  tliey  are  Inde- 
pendent, and  hare  no  common  superior.  Tbey  exercise  lorlsdlctlon,  it  Is 
tnie.  within  the  same  territory,  but  not  In  the  same  plane;  and,  when  one 
takes  into  its  jnrlsdiction  a  specific  thing,  that  res  Is  as  much  withdrawn 
from  the  Judicial  power  of  the  other  as  If  It  ha4  been  carried  physically 
into  a  different  territorial  sovereignty.  To  attempt  to  seiae  it  by  a  foreign 
process  is  futile  and  void.  The  regulation  of  process,  and  tlie  decisions  of 
questions  relating  to  it,  are  part  of  the  Jurisdiction  of  the  court  from  which 
It  Issues." 

These  principles  were  applied  in  this  court  in  Bank%^.  Hazzard,  49 
Fed.  293,  and  they  have  been  more  recently  considered  by  the  su- 
preme court  of  the  United  States  in  Moran  v.  Sturges,  154  U.  S.  266, 
14  Sup.  Gt.  1019,  and  in  Bank  v.  Stevens,  169  U.  Sw  432,  18  Sup.  Ct 
403. 

But  the  action  in  the  United  States  circuit  court  was  not  one  ia 
which  the  title  to  the  attached  fund  was  in  litigation.  It  was  de- 
cided in  Buck  v.  Ck)lbath,  3  Wall.  334,  that  an  action  of  trespass  could 
be  maintained  in  a  state  court  against  the  mttrshal  of  a  federal  conrt 
who  had  seized  the  plaintiff's  property  vpon  an  attachment  against 
the  property  of  the  person  named  in  the  writ,  notwithstanding  the 
possession  of  the  marshal  was  the  possession  of  the  federal  conrt; 
and  that  judgment  was  quoted  with  approval  In  Covell  v.  Heyman, 
and  has  been  in  many  subsequent  judgments  9t  the  supreme  coart. 
The  principle  of  that  decision  was  that  the  suit  in  the  federal  court 
did  not  draw  to  it  the  questi<m  of  title  to  the  attached  property,  and 
the  action  in  the  state  court  did  not  disturb  the  possession  of  the 
federal  court.     The  court  said: 

"The  federal  court  could  proceed  to  render  its  Judgment  in  the  attaclunent 
suit,  could  sell  and  deliver  the  property  attached,  and  have  its  execution 
satisfled,  without  any  disturbance  of  its  proceedings  or  any  contempt  of  its 
process,  while  at  the  same  time  the  state  court  could  proceed  to  determine 
the  questions  before  it  involved  in  the  suit  against  the  marshal,  without 
Interfering  with  the  nossession  of  the  property  In  dispute." 

Upon  the  same  jjrinciple  the  action  could  have  been  maintained 
against  the  party  who  directed  the  marshal  to  levy  the  attachment. 

In  the  present  case  tiie  jurisdiction  of  the  state  court  was  not  in- 
voked to  disturb  the  custody  of  the  fund  by  the  United  States  circuit 
court     It  was  involved  to  try  the  title  to  the  attached  property,  at 


Digitized  by 


Google 


TTOTIN   V.  ADAMS.  877 

least  sufficiently  to  reHeve  the  tmstees,  who  were  In  actual  posses- 
dion,  from  liability  to  the-rival  claimants  of  the  fand. 

Tlie  plea  is  allowed. 

The  second  plea  which  has  been  filed  by  the  defendants  to  the  com- 
plainant's bill  cannot  be  allowed  without  disregarding  the  decision 
of  Judge  Coxe  (83  Fed.  576)  made  upon  the  demurrer  to  the  bill,  and 
18  therefore  overruled. 


TUSTIN  T.  ADAMS  et  al. 
(ClrpoU  Court,  D.  Washington,  S.  D.     May  17,  1898.) 

1.  HOMBSTBAD. 

Public  land  which  has  in  good  faith  been  indoMd,  extenslTely  Improved, 
and  lived  upon  tor  a  nnmber  of  years,  although  It  has  not  been  entered 
aa  a  homeatead,  is  not  subject  to  entry  under  the  homestead  law  by  other 
parties. 

2.  HCSBABO  AND  WiFB— COMMCNITT  PbOPBRTT. 

A  sale,  by  the  husband,  of  a  bouse  built  on  public  land  In  which  the  wife 
had  a  community  interest,  la  binding  on  tbe  wife. 

This  was  a  suit  in  equity  by  Frances  M.  Tustin  against  Phoebe  D. 
Adams  and  Spencer  Jacobs  to  determine  the  rights  of  contesting 
homestead  claimants  to  public  lands. 

John  C.  Stallcnp,  for  conplainant. 
Daason  &  Huneke,  for  defendants. 

HANFORD,  District  Judge.  This  suit  is  to  obtain  a  Judicial  de- 
termination of  the  rights  of  contesting  homestead  claimants  under 
the  land  laws  of  the  United  States.  On  December  13,  1889,  the 
complainant,  Mrs.  Frances  Tustin,  offered  to  file  in  the  United  States 
district  land  office  at  North  Yakima  her  application  to  enter  as  a 
homestead  the  tract  of  land  in  controversy,  but  her  application  was 
rejected  by  the  register  and  receiver  for  the  reason  tlmt  the  land  is 
pajt  of  an  odd-numbered  section,  and  was  at  that  time  supposed  to  be 
included  in  the  land  grant  to  the  Northern  Pacific  Railroad  Company. 
In  subsequent  proceedings  in  the  land  department  the  claim  of  the  rail- 
road company  has  been  set  aside.  Subsequent  to  the  date  of  com- 
plainant's application  to  enter  the  land  as  a  homestead,  the  defend- 
ant Mrs.  Adams  claimed  the  same  tract  as  a  homestead,  and  in  the 
contest  proceedings  between  than  the  land  department  finally  de- 
cided that  Mrs.  Adams  had  the  better  right,  and  a  patent  conveying 
the  title  has  been  issued  to  her.  In  the  amended  bill  of  complaint 
filed  herein,  the  decisicm  of  the  secretary  of  the  intCTior  containing  a 
recital  of  the  facts  and  the  secretary's  conclusions  of  law  is  set  forth 
in  fall,  and  the  complainant  alleges  that  the  facts  as  found  and  set 
forth  in  the  secretary's  decision  are  such  as  to  entitle  her  legally  to  a 
Mree  declaring  her  to  be  the  real  own»  ot  the  land,  and  that  Mrs. 
.Vdams  holds  tiie  title  as  trustee,  and  requiring  her  to  convey  the 
same  to  complainant.  The  defendants  have  demurred  to  the  amend- 
ed bill,  and  the  case  has  been  argued  and  submitted  by  counsel  for 
the  parties,  respectively,  upon  the  demurr». 
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In  the  argument  counsel  for  the  complainant  inaists  that  the  only 
material  facts  shown  by  the  decision  of  tlie  secretary  of  the  interior 
are; 

"Fli-st.  That  on  the  13th  day  of  December,  1880.  the  plaintiff  herein,  Francet 
M.  TiiBtln,  duly  applied  to  enter  the  tract  of  land  in  controversy  herein  ai  a 
homestead  under  the  land  laws  of  the  United  States,  and  thereafter  toUlled 
all  lawful  requirements  In  relation  thereto.  Second.  That  a  year  and  ten  days 
afterwards,  to  wit,  December  28,  1890,  defendant  herein  Phoebe  D.  Adams 
applied  to  enter  the  same  tract  as  a  homestead.  Third.  That  defendant's 
application  was  at  first  rejected  on  two  grounds,  one  of  which  was  plaintiff's 
prior  application,  but  that  this  ruling  was  afterwards  reversed  by  the  Tarions 
officers  of  the  department,  and  decided  In  defendant's  favor,  and  a  patat 
to  said  lands  Issued  to  her." 

This  statement  of  facts  is,  indeed,  quite  simple,  and  success  would 
be  easy  for  the  cmnplainant  if  her  counsel  could  eliminate  frcHn  the 
case  all  other  facts,  and  confine  the  inquiry  to  questions  as  to  the 
rights  of  the  parties  arising  from  his  statement  Were  the  contro- 
versy restricted  within  1'  •  narrow  limits  proposed,  I  should  agre** 
with  him  that  the  only  logical  and  legal  conclusion  to  be  drawn  would 
be  that  his  client  is  entitled  to  the  land.  The  premises,  however,  are 
false  in  two  particulars,  and  the  argument  built  thereon  is  neces- 
sarily nnsound.  In  the  first  place,  it  is  not  true  that  the  secretary 
of  the  interior,  in  his  decision,  found  as  a  fact  that  the  complainant 
"fulfilled  all  lawful  requirements  in  relation"  to  her  homestead  claim. 
The  law  requires  as  a  prerequisite  to  perfecting  a  title  to  land  under 
the  homestead  law  that  the  homestead  claimant  shall  make  a  peace- 
able entry  upon  unappropriated  public  land,  and  establish  a  home 
thereon,  by  either  erecting  a  dwelling  house,  or  purchasing  from  the 
owner  a  bouse  suitable  for  habitation,  and  continued  residence  upon 
and  cultivation  and  improvement  of  the  land.  The  secretary's  deci- 
sion contains  no  findings  of  such  facts  in  the  complainant's  favor. 

In  the  second  place,  it  is  necessary,  in  order  to  reach  a  just  deci- 
sion in  accordance  with  the  legal  rights  of  the  parties,  to  take  into 
consideration  the  facts  as  to  the  status  of  each  party, — as  to  the 
nature  and  condition  of  the  land,  as  to  the  date  and  manner  of  tak- 
ing possession,  as  to  the  improvements  made  upon  the  land,  and  as 
to  the  good  faith  of  each  in  meeting  the  requirements  of  the  home- 
stead law.  The  facts  set  forth  in  the  secretary's  decision,  which  I 
deem  important  and  material,  are  as  follows,  viz.: 

"The  tract  here  Involved,  viz.  the  N.  W.  %  of  Sec  31.  T.  13  N.,  R.  19  E.. 
North  Yakima,  Washington,  land  district,  is  within  the  primary  limits  of  the 
grant  to  the  Northern  Pacific  Railroad  Company,  branch  line,  the  withdrawal 
for  the  benefit  of  which  became  eltcctive  July  11,  1879.  Map  of  definite  loca- 
tion was  filed  May  24,  1884.  »  »  •  In  1880,  J.  M.  Adams,  who  wa«  at  that 
time  receiver  of  -the  land  office  at  North  Yakima,  took  possession  of  the  tract, 
and  began  fencing.  Irrigating,  and  otherwise  improving  it.  Supposing,  under 
the  rulings  of  the  department  at  that  time,  that  It  was  railroad  land,  he  filed 
with  the  Northern  Pacific  Railroad  Company  his  application  to  purchase  said 
tract  when  the  company  should  have  ac<iuired  title  thereto,  and  on  June  22, 
1881,  be  received  from  the  general  land  agent  of  said  company  a  card  acknowl- 
edging the  receipt  of  bis  application.  In  the  spring  of  18S4,  Joshua  L.  Tnstin 
built  a  small  house  on  one  corupr  of  the  tract,  and  on  March  21,  1884,  he  filed 
his  homestead  application  for  the  land.  This  application  was  rejected  for 
the  reason  that  'It  does  not  appear  or  is  not  shown  that  the  tract  was  occupied 
bona  fide  at  the  date  of  withdrawal  of  June  11,  1879,  for  the  benefit  of  Uie 
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branch  line  of  the  Northern  Faclflc  Railroad.'  Tustln  appealed,  and  a  hearing 
was  ordered  by  your  office  to  determine  the  status  of  the  tract.  At  this  hear- 
ing, which  was  held  on  May  7,  1884,  Adams  was  allowed  to  Intervene.  The 
record  of  the  evidence  submitted  at  said  hearlng^  remained  In  the  local  office 
nnacted  upon  until  September  20,  18S8,  when  it  was  sent  up  with  the  report 
that  the  case  had  been  dismissed  at  the  request  of  all  parties;  Tustln' having 
lUed  a  dismissal  of  his  contest  on  September  7,  1888.  July  30,  1889,  Adams, 
who  bad  become  register  of  the  land  office  at  Spokane,  Washington,  filed  his 
timiier-cnlture  application  for  said  tract.  This  application  was  withdrawn 
l>7  his  attorney  on  September  21,  1889,  and  on  the  same  day  the  tract  was 
listed  by  the  Northern  Paclflc  Railroad  Company.  December  13.  1889,  Mrs. 
Frances  Bi.  Tustln  applied  to  enter  this  tract  as  a  homestead,  alleging  in  an 
affidavit  filed  with  her  application  that  she  was  the- wife  of  Joshua  L.  Tustln, 
and  that  she  had  been  deserted  by  him  on  December  6,  1889.  Said  appUca- 
tion  was  rejected  on  account  of  the  railroad  selection,  and  Mrs.  Tustin  ap- 
pealed. •  •  •  About  December  1,  1890,  Adams  diad,  and  on  December  23d. 
following,  his  widow,  Mrs.  Phoebe  D.  Adams,  applied  to  mal^e  homestead 
entry  of  the  tract  In  question.  Said  application  was  rejected  on  account  of 
the  pendency  of  the  railroad  company's  appeal  and  the  prior  application  of 
Mrs.  Tastin,  and  from  this  action  Mrs.  Adams  appealed.  She  also  flled  motion 
for  leave  to  Intervene  In  the  contest  between  Mrs.  Tustln  and  the  railroad 
company,  and  this  motion,  together  with  all  other,  papers  flled  by  her,  was 
forwarded  to  the  department.  •  •  •  The  evidence  shows  that  from  the  thne 
J.  M.  Adams  took  possession  of  this  tract,  in  1880,  up  to  the  date  of  hla  death, 
be  was  constantly  Improving  it;  that  he  brought  water  several  miles  to  irri- 
gate it;  that  at  the  time  of  his  death  practically  the  whole  tract  was  Irrigated 
and  under  cultivation;  and  that  he  had  thereon  a  good  dwelling  house  and 
several  outbouaes.  Since  his  death  his  wife  and  children  have  continued 
to  reside  on  the  land.  In  1SS8,  Adams,  In  order  to  settle  the  dispute  between 
himself  and  Joshua  li.  Tustin,  paid  Tustbi  $540  to  rellnqtilsh  hla  contest 
shandon  all  claim  he  might  have  to  the  tract,  and  change  his  residence.  •  •  • 
AboDt  the  last  of  May  or  first  of  June,  1889,  Tustln  and  his  wife  moved  to  the 
Big  Bend  country,  one  hundred  and  fifty  miles  distant,  where  Tustin  flled  a 
preemption  declaratory  statement  for  a  certain  tract  In  Douglas  county, 
Washington.  They  camped  on  this  pre-emption  tract  In  the  Big  Bend  coun- 
try for  two  days,  and  then  went  to  the  home  of  Mrs.  Tuatln's  mother,  adjoin- 
ing the  land  in  controversy,  where  they  remained  three  weelcs.  At  the  ex- 
piration of  that  time  they  again  toolc  up  their  residence  In  the  house  they 
had  formerly  occupied  on  the  tract  in  -dispute,  the  same  house  that  Tustin  had 
sold  to  Adams  only  a  short  time  before.  The  testimony  is  conflicting  as  to 
whether  or  not  they  made  a  forcible  entry  on  the  land  at  this  time.  A  pre- 
ponderance of  the  evidence  shows,  however,  that  at  the  time  the  Tustlns 
made  their  orig^inal  settlement.  In  1884,  Adams  had  all  the  tract  Inclosed  with 
a  wire  fence,  except  one  corner  down  under  a  hill;  that  Tustin  built  his  house 
on  that  nninclosed  corner;  that  afterwards  Adams  extended  his  fence  entirely 
around  the  trapt,  and  Tustin  made  an  opening  therein  for  entrance  and  exit; 
that  after  Tustin  and  his  wife  left  in  the  spring  of  1889  Adams  had  the  opening 
dosed;  and  that  when  the  Tustlns  returned  to  the  land  they  broke  the  fence 
to  get  in.  December  6,  1889,  Joshua  L.  Tustin  left,  and  three  days  later  Mrs. 
Tmthi  made  out  her  homestead  application  as  a  deserted  wife,  filing  the  same 
on  December  13,  1889.  A  decree  of  divorce  was  granted  Mrs.  Tustln  on  July 
13,  1891.  No  improvements  have  been  placed  on  the  land  by  Mrs.  Tustin 
since  her  return  from  the  Big  Bend  country.  In  the  fall  of  1890  she  attempted 
to  have  some  plowing  done,  but  was  restrained  by  an  Injunction.    •    *    •" 

In  the  argument  counsel  for  the  complainant  takes  the  ground 
that  on  the  13th  day  of  December,  1889,  Mr.  and  Mrs.  Adams  had  no 
standing  as  homestead  claimants  because  they  had  not  then  flled 
a  homestead  application  in  the  land  office,  and  on  this  date  Mrs. 
Tastin  made  a  proper  application  to  enter  the  land  as  a  homestead, 
and  then  and  thereby  her  right  to  the  land  was  initiated.  In  ef- 
fect this  argument  is  a  disclaimer  of  any  right  based  upon  prior 
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occnpation,  or  improvement  of  the  land  by  Mrs.  Tnstln  or  her  hus- 
band, and  I  nnderstand  that  her  whole  ease  reets  upon  what  she 
bertjelf  has  done  on  and  subsequent  to  the  date  mentioned.  Let 
it  be  conceded  that  at  the  time  Mrs.  Tustin  tendered  her  homestead 
application  for  filing  in  the  land  oflBce  the  AdaniRes  had  no  standing 
as  homestead  claimants,  and  that  the  defendants'  title  was  initiated 
subsequent  to  December  13,  1889,  still  they  were  in  iwssession  of  the 
land,  bad  it  inclosed,  and  were  the  owners  of  the  improvements 
which  they  had  made  and  paid  for.  Tlieir  occnpation,  incloenre, 
and  cultivation  of  the  land  was  not,  in  view  of  the  facts  recited  in 
the  secretary's  decision,  mala  flde.  No  individual  was  wrouged  there- 
by, and  only  the  government  of  the  United  States  could  legally  insti- 
tute proceedings  to  dispossess  them.  Under  the  circumstances  men- 
tioned, Mrs.  Tustin  could  Jiot  legally  initiate  any  right  to  the  land 
under  the  homestead  law.  The  policy  of  the  government  in  offering 
public  lands  to  the  heads,  of  families  upon  the  terms  prescribed  in  the 
hranestead  law,  is  benevolent,  and  the  act  is  to  be  liberally  construed 
in  favor  of  the  class  of  citizens  intended  to  be  its  beneficiaries,  but 
the  benevolent  spirit  of  the  law  does  not  sanction  such  rank 'injus- 
tice as  the  forcible  seizure  and  appropriation  by  one  individual  of 
houses  and  costly  improvements  owned  by  others,  nor  the  forcible 
breaking  of  in  closures,  even  though  as  against  the  government  the 
inclosures  are  unlawful.  Atherton  v.  Fowler,  96  U-  S.  513-520;  Haws 
v.  Mining  Co.,  160  U.  S.  308-319,  16  Sup.  Ct  282.  The  house  occu- 
pied by  the  complainant  upon  the  premises  was  erected  by  her  hus- 
band after  her  marriage,  and  befwe  her  separation  from  him;  there- 
fore it  was  community  property  under  the  laws  of  Washington  ter- 
ritory in  force  at  that  time.  By  virtue  of  her  marriage  the  complain- 
ant had  an  interest  in  the  house  as  community  property,  and  she 
never  acquired  any  other  right  to  it.  The  house  being  upon  public 
land,  the  only  title  which  its  owners  could  claim  was  a  chattel  in- 
terest, and  the  husband  being  the  manager  of  the  community  prop- 
erty, and  expressly  authorized  by  the  statutes  then  in  force  to  sell 
and  dispose  of  the  community  personal  property,  the  contract  which 
he  made,  whereby  he  sold  the  house  to  J.  M.  Adams  for  a  considera- 
tion of  f540,  was  valid,  and  the  complainant  was  bound  by  it,  ex- 
actly as  she  might  be  bound  by  any  other  contract  made  through  a 
duly-authorized  agent.  Absolute  want  of  good  ftiith  on  the  part  of 
the  complainant  in  claiming  this  land  under  the  homestead  law  clear- 
ly and  conclusively  appears  by  the  taking  possession  of  this  house, 
which  her  husband  had  previously  sold  to  J.  M.  Adams,  without  his 
consent.  I  consider  that  the  demun-er  to  the  amended  bill  should 
be  sustained  for  the  reasons  that  it  is  shown  conclusively  by  the  flud- 
ings  of  the  secretary  of  the  interior  that  the  land  was  not,  on  or 
subsequent  to  December  13,  1889,  subject  to  entry  by  the  complain- 
ant under  the  homestead  law,  and  she  has  not  fulfilled  any  of  the 
requirements  of  the  law  as  to  residence  upon  and  cultivation  and 
improvement  of  the  land. 
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MASTTBT  V.  ARKANSAS  NAT.  BANK  et  sL 
(Circuit  Court,  E.  D.  Arkansas.  W.  D.     June  2,  1898.) 

1  OORFOBATIOHS— TraSSFBB  OF  StoCK— LAWS  GoVKTlNrilO  TRAirgACTIOir. 

A  transfer  of  stock  In  a,  corpoiatloQ  Is  governed  by  the  laws  of  the 
domicUe  of  tbe  corporation,  rather  than  of  the  place  where  the  transfer 
occurs. 
1,  Same — Reoobdiko  Trahbteb  with  Couhtt  Clerk. 

Sand.  &  H.  Dig.  Ark.  S  1338,  provides  that  no  transfer  of  corporate  stock 
shall  be  valid,  against  creditmv  of  the  transferror,  until  recorded  with 
the  connty  clerk  in  the  county  where  the  corporation  has  Its  office.  Jeld, 
that  a  pledge  In  New  York  of  stock  In  an  Arkansas  corporation.  uW'  re- 
corded In  Arkansas,  was  void  as  to  an  attaching  creditor  of  the  transferror 
In  tta«  latter  state. 

This  is  a  bill  in  eqnity  by  Grace  Masory  against  the  Arkansas  Na- 
tional Bank  and  others  to  cancel  a  BherifTs  rale  o(  phares  in  a  corpo- 
ration, and  to  declare  and  foreclose  a  h&k  on  the  stock.  The  cause 
was  heard  on  demurrer  to  the  bill. 

This  cause  Is  before  the  court  on  a  demurrer  to  the  bill  and  amended  bills. 
Tbe  material  facts  necessary  to  a  determhnatlon  of  the  demurrer  are:  Hoga- 
boom  was  tbe  owner  and  holder  of  shares  of  stock  of  the  Park  Hotel  Com- 
pany, a  corporation  existing  under  the  laws  of  the  state  of  Ai-knusas,  and 
having  Its  domicile  In  the  county  of  Garland.  That,  of  the  shares  thus  owned 
by  him,  he  held  400  shares  evidenced  by  certificate  No.  36.  That  the  face 
Talue  of  each  share  was  (2S.  That  in  January,  1881,  be  borrowed  tbe  sum  of 
$10,000  from  the  complainant,  and  executed  his  note  therefor;  and.  as  se- 
cnrity  for  this  loan,  he  assigned  and  delivered  to  complaluant  rertiflonte  No. 
36.  That  tbe  loan  was  made  and  tbe  shares  assigned  in  tbe  city  of  New 
Toric  and  that  but  a  small  part  of  the  loan  has  been  paid  off.  That  complain- 
ant was  not  advised  as  to  the  laws  of  this  state,  which  require  transfers  of 
corporate  stocks  to  be  recorded  In  the  office  of  the  county  clerk  of  the  county 
in  which  the  corporation  has  its  domicile.  That  in  1896  the  defendant  bank 
institnted  a  suit  by  attachment  against  the  said  Hogaboom  for  a  large  in- 
debteduess  doe  It  from  him,  and  that  these  400  shares  of  stock  evidenced 
by  c^ificate  No.  36,  assigned  and  delivered  to  complainant  as  security  as 
aforesaid,  were,  with  other  stock  standing  In  the  name  of  said  Hogaboom  on 
the  books  of  the  corporation,  seised  by  tbe  sheriff  under  and  by  virtue  of  said 
writ  of  attachment  issued  and  directed  to  him  out  of  tbe  circuit  court  of 
Garland  county.  In  which  court  said  suit  was  pending,  as  the  property  of  .said 
Hogaboom.  That  before  making  said  levy  tbe  secretary  of  tbe  Park  Hotel 
Company,  at  the  request  of  said  sheriff,  gave  him  a  certificate  that  these  400 
shares  evidenced  by  said  certificate  No.  36  appeared,  with  other  stocit,  which 
it  Is  unnecessary  to  mention  here,  on  the  books  of  the  corporation  in  the 
name  of  said  Hogaboom;  and  thereupon  said  shares  were  seized  by  the  sheriff, 
under  said  writ,  as  the  property  of  Hogaboom,  the  defendant  in  said  writs, 
in  the  manner  prescribed  by  tbe  laws  of  the  state,  and  a  proper  return  made 
of  the  facts  to  the  court  In  due  time  said  bank  recovered  a  judgment 
against  said  Hogaboom,  the  attachment  sued  out  at  the  beginning  of  the  suit 
was  snstalned,  and  the  sheriff  ordered  to  sell  the  same.  That  In  conformity 
with  that  order  of  the  court  the  sheriff  sold  said  400  shares- of  stock,  and  tbe 
bank,  the  attaching  creditor,  became  the  purchaser  thereof;  the  complainant 
srivlng  notice  at  the  sale,  and  before  the  pvirchase  of  the  bank,  that  slie  held 
the  same  as  a  pledge  for  the  indebtedness  due  her  from  Hogaboom.  The  sale 
was  duly  reported  to  tbe  court  by  tbe  sheriff,  and  confirmed.  That  before 
the  sale  complainant  applied  to  tbe  secretary  of  the  corporation  for  a  transfer 
thereof,  and  a  certificate  of  such  transfer,  in  order  that  she  might  have  it 
recorded;  but  he  refused  to  make  such  transfer,  or  Issue  her  a  certificate. 
for  the  reason,  as  stated  by  him,  that  this  stock  had  before  then  been  attached 
by  the  sheriff  as  the  property  of  Hogaboom,  under  tbe  writ  of  attachment 
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aforesaid.  That  complainant  did  not  know  that  the  laws  of  Arkansas  r^ 
quired  a  transfer  of  corporation  stock  to  be  recorded,  but  thought  an  assign- 
ment and  delivery  thereof  sufficient  to  pass  title.  The  prayer  of  the  bill  l< 
that  the  sheriff's  sale  be  canceled;  that  the  corporation  be  compelled  to  ex- 
ecute to  her  a  proper  certiQcate  of  transfer,  in  order  that  the  same  may  be 
tiled  by  her  for  record;  and  that  she  bare  a  foreclosure  of  her  Hen. 

Rose,  Hemmingway  &  Bose  and  John  M.  Moore,  for  complainant. 
George  Q.  Latta  and  Jacob  Trieber,  for  defendants. 

WILLIAMS,  District  Judge.  The  only  qaestions  involved  are 
whether,  under  the  statntes  of  Arkansas,  a  seizure  of  shares  of  the 
capi|al  stock  of  a  corporation  existing  under  the  laws  of  that  state, 
by  virtue  of  a  writ  of  attachment,  or  under  execution,  takes  prece- 
dence over  a  prior  transfer  or  pledge,  not  transferred  on  the  bo<^ 
of  the  corporation,  new  filed  for  record  in  the  oflBce  of  the  county  cleric 
of  the  county  in  which  the  corporation  transacts  its  business,  and 
whether  the  law»«f  this  state  govern  such  a  transfer,  if  made  in 
another  state.  As  to  the  last  proposition,  learned  counsel  for  com- 
plainant claim  that  Black  v.  Zacharie,  3  How.  483,  is  conclusive  that 
the  laws  of  New  York,  where  the  transfer  was  made,  and  not  the  laws 
of  Arkansas,  of  which  state  the  company  was  a  corporation,  control 
The  question  involved  in  that  suit  was  not  that  of  a  transfer  of  shares, 
but  an  assignment  of  the  equity  of  redemption  in  stock  previously 
assigned  and  delivered  as  a  pledge.     The  court  say: 

"We  admit  that  the  validity  of  this  assignment  to  pass  the  right  to  Black  in 
the  stock  attached  depends  upon  tlie  laws  of  Louisiana  [the  domicile  of  the 
corporation],  and  not  upon  that  of  South  Carolina  [where  the  assignment  was 
made].  From  the  nature  of  the  stock  of  a  corporation,  which  Is  created  by 
and  under  the  authority  of  a  state.  It  Is  necessarily,  like  every  other  attribute 
of  the  corporation,  to  be  governed  by  the  local  law  of  that  state,  and  not  by 
the  local  law  of  any  foreign  state." 

Judge  Lowell,  speaking  of  the  same  subject,  says: 

ji  "Whatever  the  general  principles  of  International  law  In  relation  to  asslgn- 

i'  ments  of  personal  claims  may  be,  the  validity  of  a  transfer  of  stock  Is  gor- 

erned  by  the  law  of  the  place  where  the  corporation  Is  created."    Lowell. 

Stocks,  i  60;  Hammond  v.  Hastings,  134  U.  S.  401,  10  Sup.  Ct  727;   Oreen  v. 

Van  Buskirk,  7  Wall.  140. 

I  am  therefore  of  the  opinion  that,  unless  the  transfer  of  this  stock 
is  valid  under  the  laws  of  Arkansas,  the  state  which  created  the 
corporation,  the  laws  of  the  state  where  the  transfer  was  actually 
made  cannot  control.  The  statutes  of  this  state  regulating  private 
corporations,  and  specially  the  transfer  of  stocks,  are  peculiar,  and 
different  from  those  of  any  state  except  Connecticut,  from  which  state 
this  statute  was  evidently  taken.  In  that  state  it  has  always  been 
held — and  it  is  the  settled  rule  of  that  state — ^that  a  transfer  of  corpo- 
ration stock  is  void,  against  attaching  creditors,  unless  made  in  strict 
conformity  with  the  charter  and  by-laws  of  the  corporation.  Man- 
ufacturing Co.  V.  Smith,  2  Conn.  579;  Northrop  v.  Turnpike  Co.,  3 
Conn.  644;  Turnpike  Co.  v.  Bunnel,  6  Conn.  652;  Dutton  v.  Bank,  13 
Conn.  493;  Shipman  v.  Insurance  Co.,  29  Conn.  263;  Colt  v.  Ives,  31 
Conn.  35;  Piatt  v.  Axle  Co.,  41  Conn.  255;  First  Nat.  Bank  of  Hart- 
ford  V.  Hartford  Life  &  Annuity  Ins.  Co.,  45  Conn.  22. 

Learned  counsel  for  both  sides  have  cited  a  large  number  of  aa- 
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thoiities  as  to  the  constructioii  of  charters  which  merely  provide  that 
"no  transfer  of  stock  shall  be  ralid,  nntil  transferi-ed  on  the  books 
of  the  corporation."  The  same  provision  is  found  in  our  statutes,  and 
is  section  1342,  Sand.  &  H.  Dig.;  but  counsel  for  defendants  do  not 
rely  on  tliis  provision  of  the  law,  but  base  their  demurrer  on  section 
1338.  As  to  the  effect  to  be  given  to  section  1342,  the  authorities  are 
rery  conflicting;  some  holding  that  this  provision  is  for  the  benefit 
of  the  corporation  solely.  In  view  of  the  legislature  of  this  state 
baring  enacted  section  1338  in  addition  to  section  1342,  it  is  only 
important  to  notice  the  fact  that  the  courts  holding  that  the  latter  sec- 
tion is  only  for  the  benefit  of  the  corporation,  in  order  that  they  may 
know  who  are  its  stockholders,  entitled  to  vote  at  corporate  elections 
and  receive  dividends,  base  their  opinions  principally  on  the  fact 
tliat  a  creditor  of  a  stockholder  not  a  shareholder  of  the  corporation 
has  no  access  to  the  stock  books,  and  no  means  to  find  ont  who  are 
stockholders.  No  doubt,  to  meet  these  objections,  and  to  leave  no 
room  for  doubt,  the  legislature  enacted  the  statutes  now  in  force. 
Section  1338,  Sand.  &  H.  Dig.,  provides: 

"Whenever  any  stockholder  sball  transfer  bis  stock  In  any  such  corporation, 
a  certificate  of  such  transfer  shall  forthwith  be  deposited  with  the  county  clerk 
aforesaid,  who  shall  note  tbe  time  of  said  deposit  and  record  It  at  fall  length 
is  a  book  to  be  by  him  kept  for  that  purpose;  and  no  transfer  of  atock  shall 
be  Talid  against  any  creditor  of  such  stockholder  until  such  certificate  shall 
have  been  so  deposited." 

The  language  used  is  so  clear  and  unambiguous  that  there  is  really 
nodiing  to  construe.  It  shows,,  as  clearly  as  language  could  express 
it,  that  this  provision  is  intended  for  the  benefit  of  the  creditors  of 
the  stockholders.  The  requirement  that  the  transfers  shall  be  re- 
i«rded  in  the  county  clerk's  office  meets  the  objection  that  the  cred- 
itor,—unless  a  stockholder, — shaving  no  access  to  the  stock  books  of 
the  corporation,  cannot  know  who  are  the  stockholders;  for,  that 
bang  a  public  office,  every  citizen  can  at  all  times  ascertain  from  the 
pablic  records  whether  his  debtor  is  a  stockholder  or  not. 

There  is  no  doubt  that  the  tendency  of  modem  legislation  is  to 
make  this  class  of  instruments  as  near  negotiable  as  possible;  but 
the  legislature  of  this  state  has  seen  proper  to  restrict  their  negotia- 
bib'ty,  and,  under  the  laws  of  this  state,  the  stock  may  have  been 
i^nceled,  although  the  certificate  thereof  is  still  outstanding.  Sec- 
tion 1342  gives  the  corporation  a  lien  on  the  stock  for  all  debts  due  it 
from  the  stockholder,  and  this  lien  is  superior  to  the  rights  of  any 
purchaser  or  pledgee,  even  without  notice.  Oliphint  v.  Bank,  60 
Ask.  198,  29  S.  W.  460;  Bank  of  Commerce  v.  Bank  of  Newport, 
27  U.  S.  App.  486, 11  C.  C.  A.  484,  and  63  Fed.  98.  By  the  provisions 
of  section  1353,  the  stock  of  one  indebted  to  the  corporation  may  be 
sold  for  such  debts ;  and  section  1354  makes  it  the  duty  of  the  corpo- 
ration to  issue  to  the  purchaser  a  new  certificate  of  stock,  and  cancel 
upon  its  books  the  certificates  of  the  indebted  stockholder;  and  that 
without  a  surrender  of  the  certificates.  And  the  same  procedure  is 
prescribed  when  the  stock  is  sold  under  attachment  or  execution. 
Section  3059,  Sand.  &  H.  Dig.  The  corporation  laws  of  this  state 
•clearly  intend  that  there  shall  be  a  public  record  of  the  ownership 
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of  corporation  stock  from  the  time  of  the  organization  of  the  corpo- 
ration, and  this  must  be  kept  in  the  coouty  where  the  corporation 
transacts  its  business.  Section  1334  provides  that  before  a  corpora- 
tion siiall  commence  business  a  duplicate  of  the  articles  of  incorpora- 
tion, together  with  a  certificate  under  oath,  must  be  filed  for  record 
in  the  county  clerk's  ofiice,  showing  the  names  of  each  stockholder, 
the  number  of  shares  held  by  each,  and  tiie  amount  paid  on  the  stock 
Section  1344  provides  for  a  like  record  if  the  stock  is  increased. 
Section  1337  provides  for  a  record,  to  be  filed  annually,  showing, 
among  other  things,  the  names  of  each  stockholder,  and  the  number 
of  shares  held  by  each.  Section  1357  provides  that,  if  the  place  of 
business  is  removed  from  one  county  to  another,  a  certified  copy  of 
all  records  showing  the  state  of  its  affairs  must  be  procured  from  the 
county  clerk  of  the  county  from  wliich  it  is  removed,  and  recorded  in 
the  county  to  which  it  is  removed.  It  thus  appears  that  the  intention 
of  the  legislature  was  to  provide  for  the  same  system  of  registration 
^  for  this  kind  of  property  as  is  provided  for  real  estate. 

The  fact  that  section  1338  was  enacted  in  addition  to  section  1342 
is  almost  conclusive  that  the  legislature  intended  to  protect  creditors 
against  unrecorded  transfers.  While  I  have  not  been  able  to  find 
any  statute  exactly  like  section  1338  which  has  ever  been  construed  bj 
a  supreme  court,  there  are  several  which,  although  not  as  plain  as 
this,  yet  have  invariably  been  eonstrtied  by  the  highest  courts  of 
those  states  in  favor  of  the  attaching  creditor.  In  Alabama  the 
statute  provides  that,  unless  the  transfer  is  registered  within  15  dars, 
it  shall  be  void  as  to  bona  fide  creditors.  A  transfer  of  stock  with- 
out such  registration  within  the  time  prescribed  by  statute  was  held 
void  as  against  an  attaching  creditor.  Bank  v.  Pinckard,  87  Ala. 
II  677,  6  South.  364;  Abels  v.  Insurance  Co.,  92  Ala^  382,  9  South.  423. 

In  Colorado  the  statute  declares  transfers  void,  for  all  purposes,  un- 
less registered  within  60  days.     In  passing  upon  this  statate  the  so- 
•  preme  court  of  that  state  say: 

"There  Is  not  much  room  for  constnictlon  of  this  language.  The  assign- 
ment ot  stock  vests  in  the  assignee  an  Inchoate  title,  which  for  sixty  days  has 
the  effect  of  a  complete  title;  but,  unless  within  that  time  It  Is  perfected  by 
the  entry  of  the  transfer  upon  the  books  of  the  company,  It  expires,  and  the 
transfer  becomes  Invalid.  The  title  of  the  assignor  has  not  been  devested, 
and  the  stock  is  subject  to  attachment  at  the  suit  of  his  creditors."  Conway 
V.  John,  14  Colo.  3a  23  Fac.  170;  Bank  v.  Hastings,  7  Colo.  App.  129,  42  Fac. 
fiOl. 

f )  i  The  Wisconsin  statute  is  as  follows : 

"But  such  transfer  shall  not  be  valid  except  between  the  parties  thereto, 
nntil  the  same  shall  have  been  so  entered  on  the  books  of  the  corporatioo." 
Rev.  St.  I  1751. 

<jj  In  a  well-considered  case  it  was  held  by  the  snpr^ne  court  of  that 

state  that  an  execution  levied  on  stock  before  the  transfer  is  entered 
on  the  books  of  the  corporation  is  entitled  to  priority  over  the  trans- 
feree. In  re  Application  of  Murphy,  51  Wis.  519,  8  N.  W.  419.  In 
New  Mexico  the  statute  is  like  that  of  Wisconsin,  and  the  same  concln- 
sion  was  reached  by  its  court.  Bank  v.  Folsom,  7  N.  M.  (Oild.)  611, 
38  Fac.  l'u3.     In  Maine  and  Iowa  similar  statutes  prevail,  and  like 
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constrnctions  were  made  by  the  courts  of  those  states.  -  Bank  t. 
Cutler,  49  Me.  315;  Ft.  Madison  Lumber  Co.  v.  Batavian  Bank.  71 
Iowa,  270,  32  N.  W.  336. 
Id  Massachusetts  the  statute  is: 

"No  sale,  assignment  or  transfer  of  stock  lA  a  corporation  sball  *  •  * 
affect  th^  right  of  an  attaching  creditor  until  It  Is  recorded  upon  the  books 
of  the  corporation."    Pub.  St.  c.  105,  {  24. 

In  a  proceeding  in  equity,  like  this,  the  rights  of  an  attaching 
creditor  were  held  to  be  superior  to  those  of  a  vendee  of  an  unre- 
corded sale.  Newell  v.  Williston,  138  Mass.  240;  Bank  v.  Williston, 
Id.  244. 

Learned  counsel  for  complainant  r^ly  on  the  decisions  of  the  sn* 
preme  court  of  the  United  States  in  Bank  v.  I^anier,  11  Wall.  369, 
and  Bullard  t.  Bank,  18  Wall.  589,  as  sustaining  their  view  of  this 
case.  Neither  of  these  cases  can  have  any  application  to  the  case 
at  bar.  In  the  Lanier  Case,  which  was  an  action  against  the  bank 
for  a  refusal  to  make  a  transfer  of  its  stock  to  a  purchaser  who  was 
the  holder  by  assignment  of  the  certificate  of  stock,  the  liability  of 
the  bank  was  sustained  by  reason  of  its  conduct,  which  created  an 
estoppel.     The  court  say: 

"It  Is  clear  that  the  bank,  In  allowing  its  stock  to  be  transferred  to  other 
parties  while  the  certificates  were  ontstanding  in  the  hands  of  a  bona  fide 
liolder,  was  gnilty  of  a  breach  of  corporate  duty;  and,  as  Its  conduct  operated 
to  the  injury  of  Lanier  and  Handy,  an  action  will  lie  in  their  behalf  to  ob- 
tain satisfaction  for  the  injury." 

The  duties  of  the  bank,  the  court  say,  were  regulated  by  the  act  of 
congress  which  created  the  corporation,  and  its  own  by-laws,  which 
provided  that  the  stock  of  the  bank  shall  be  transferable  only  on 
the  books  of  the  bank,  subject  to  the  provisions  and  restrictions  of 
the  act  of  congress.  Having  made  a  transfer  without  surrender  of 
the  certificate,  which  certificate  showed  on  its  face  that  it  was  trans- 
ferable only  on  its  surrender,  the  bank  was  guilty  of  a  wrong.  In 
the  Bullard  Case  the  court  held  that  the  transfer  of  national  bank 
shares  was  regulated  solely  by  the  acts  of  congress, — they  existing 
under  those  acts, — ^and,  as  those  acts  gave  no  authority  to  a  bank  to 
limit  the  right  of  transfer  by  a  by-law,  such  a  by-law  is  void. 

In  this  state,  registration  laws  have  always  been  strictly  con- 
strued. As  early  as  1848  the  supreme  court  held  that  the  statute  reg- 
Dlating  the  registration  of  mortgages  (now  section  5091,  Sand.  &  H. 
Dig.)  must  be  strictly  construed,  and  a  mortgage  not  recorded,  or,  if 
recorded,  defectively  acknowledged,  so  as  not  to  entitle  it  to  record, 
i8  Toid,  against  an  attaching  creditor,  although  he  had  actual  notice 
thereof.  Main  v.  Alexander,  9  Ark.  112.  This  case  lias  been  recog- 
nized as  the  settled  law  of  the  state  ever  since.  Learned  counsel  for 
complainant,  with  apparent  sincerity,  contended  in  their  argument 
that  tliis  case  has  been  overruled  by  Byers  v.  Engles,  16  Ark.  543,  and 
Tennant  v.  Watson,  58  Ark.  252,  24  S.  W.  495.  But  they  overlook 
the  fact  that  those  cases  construe  different  statutes;  one  construing 
section  5091.  and  the  other  section  728,  Sand.  &  H.  Dig.  The  latter 
watnte  makes  an  exception  of  parties  purchasing  with  actual  notice. 
This  is  fully  shown  in  the  decision  of  the  supreme  court  in  the  late 
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case  of  Ghio  v,  Byrne,  59  Ark.,  on  page  292,  27  S.  W.  243.  Doswell 
V.  Adler,  28  Ark.  85,  overlooks  entirely  the  distinction  between  these 
two  statutes,  and  also  Main  t.  Alexander,  and  ihe  numerous  cases 
following  that  decision.  Since  the  decision  of  Doswell  v.  Adler, 
which  was  decided  in  1873,  the  sujireme  court  of  this  state  has  de- 
livered written  opinions  in  11  cases  on  that  question,  and  in  none 
of  them  is  that  case  recognized  as  an  authority,  while  Main  v.  Alex- 
ander is  followed.  The  most  recent  decision  was  published  as  late 
as  October,  1895.  Milling  Co.  v.  Mikles,  61  Ark.  123,  32  8.  W. 
493.  When  the  corporation  act  was  enacted  by  the  legislature,  both 
of  these  .sections  were  on  the  statute  book,  and  had  been  constmed 
many  times.  The  fact  that  the  legislature,  with  full  knowledge  of 
the  construction  given  to  those  statutes  by  the  supreme  court,  saw 
proper  to  follow  section  5091,  and  not  except  purchasers  with  actual 
notice  from  the  provisions  of  the  act,  as  was  done  in  section  728,  is 
proof  conclusive  that  it  did  not  intend  to  limit  the  rights  of  these 
creditors  to  such  as  purchase  without  notice.  It  may  be  a  great 
hardship  on  complainant  to  be  thus  deprived  of  her  security,  when, 
as  alleged  in  the  bill,  she  was  not  aware  of  the  statutes  of  this  state, 
but  even  courts  of  equity  are  powerless  to  afford  relief  against  the 
harsh  provisions  of  a  statute.  As  to  the  policy  of  these  statutes, 
courts  cannot  control  that  The  framers  of  the  constitution  in  their 
wisdom  have  vested  that  power  in  another  department  of  the  govern- 
ment. Courts  must  enforce  the  laws  as  enacted  by  the  legislature, 
unless  they  are  in  conflict  with  some  provision  of  the  constitution, 
and  that  is  not  contended  for.  It  follows  from  these  views  that 
the  demurrer  to  the  bill  must  be  sustained,  and  the  bill  dismissed. 


In  re  LINFORTH  et  al. 

(District  Court,  N.  D.  California.     May  14,  1888.) 

No.  2,071. 

1.  HOHTOAOBS— FORBCLOSDRB — DEFICIENCY — CONSTRUCTIVE  SERVICB. 

Where,  In  a  foreclosure  suit,  consiructlve  service  only  Is  had  npon  the 

defendant,  while  a  deflelcney  decree  may  not  be  entered,  the  deficiency 

after  sale  constitutes  a  valid  and  subsisting  indebtedness,  which  may  be 

recovered  by  appropriate  action. 

Sl  Bankrdptcy— Secured  Creditor— Dkterminatiow  of  Value   of   Mobt- 

OAOBD   PrOPKBTY. 

Itev.  St.  i  5075,  prescribing  the  manner  in  which  the  value  of  mortgaged 
property  must  be  determined  In  order  that  the  mortgagee  may  be  ad- 
mitted as  a  creditor  against  the  banlvrupt  estate  of  the  mortgagor,  applies 
only  to  cases  where  bankruptcy  proceedings  are  pending.  Hence,  where 
8  foreclosure  suit  has  been  begun,  and  prosecuted  to  Judgment,  after  an 
order  discharging  bankruptcy  proceedings  against  the  mortgagor,  and  re- 
turning him  his  property,  the  mortgngee  is  entitled  to  prove  his  claim 
for  the  deficiency  against  the  estate  upon  the  subsequent  setting  aside  of 
the  order  of  discharge. 
&  Election  to  Rblt  upon  Security. 

Where  a  mortgage  creditor  of  a  bankrupt  obtains,  from  the  federal  conrt 
In  which  the  bankruptcy  proceeding  is  pending,  permission  to  foreclose 
his  mortgage  in  a  state  court,  upon  condition  of  -waiving  any  pen>onal 
claim  for  deficiency,  but  for  good  reason,  and  without  laches,  falls  to 
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prosecate  bis  salt  to  Jndgment  such  creditor  or  his  assignee  Is  not  bound 
as  by  an  election  to  rely  solely  uiwn  the  mortgaged  property,  so  as  to 
preclude  hlni  from  being  subsequently  admitted  as  a  creditor  against  the 
estate  of  the  bankrupt  on  account  of  the  same  debt 
4  Same  — Discharob  Sbt  Aside— Intbrvbkino  Riohts. 

A  partnership  and  the  Individual  partners  baring  been  adjudged  bank- 
rupt, one  of  the  partners,  by  agreement  of  all  parties  in  Interest,  includ- 
ing firm  creditors,  was  discharged,  and  his  individual  property  returned 
to  him;  the  agreement  providing  that  his  individual  creditors  should 
have  the  same  right  to  proceed  for  the  collection  of  their  debts  as  if  no 
bankruptcy  proceedings  had  ever  been  had.  Under  this  agreement,  a 
secured  creditor  foreclosed  his  mortgage;  but,  the  service  being  by  pub- 
lication, no  decree  for  the  deficiency  coold  be  entered.  Subsequently  the 
discharge  was  set  aside  by  the  court,  and  the  debtor's  individual  prop- 
erty again  made  subject  to  the  claims  of  firm  creditors.  Held,  that  the 
deficiency  claim  of  the  individual  creditor  was  entitled  to  be  paid  out  of 
such  property  in  preference  to  the  claims  of  firm  creditors. 

Pierson  &  Mitchell,  for  assignee. 
T.  M .  Oamont,  for  E.  W.  Chapman. 

DE  HAVEN,  District  Judge.  This  is  a  proceeding  commenced  bj 
the  assignee  in  bankmptcy,  under  section  6081  of  ^e  Revised  Stat- 
utes of  the  United  States,  for  the  purpose  of  determining  the  validity 
of  a  claim  filed  in  this  court  by  E.  W.  Chapman  against  the  individual 
estate  of  John  Bensley,  bankrupt.  The  material  facts  out  of  which 
the  present  controversy  arises  are  these: 

On  November  24, 1875,  John  Bensley  executed  to  the  Nevada  Bank 
of  San  Francisco  his  promissory  note  for  the  sum  of  f80,000,  payable, 
with  interest,  one  year  from  its  date,  and  as  security  therefor  on  the 
same  day  executed  to  that  bank  a  mortgage  upon  a  large  amount 
of  real  estate.  On  the  15th  day  of  February.  1877,  this  note  was  still 
unpaid;  and  the  firm  of  Linforth,  Kellogo^  &  Co..  and  the  individual 
meml)er8  thereof  (Bensley  being  one  of  the  co-partners  in  the  firm), 
were  duly  adjudicated  bankrupts,  upon  a  petition  filed  in  this  court 
on  that  day  by  the  firm  and  its  individual  members.  On  the  17th 
day  of  February,  1877,  one  James  GofQn,  to  whom  the  above  referred 
to  note  and  mortgage  of  Bensley  had  been  assigned  by  the  Nevada 
Bank,  for  its  convenience,  and  for  collection  only,  instituted  an 
action  in  one  of  the  courts  of  this  state  for  the  purpose  of  foreclosing 
such  mortgage.  On  March  26,  1877,  James  Patrick  and  A.  L.  Tubbs 
were  duly  appointed  assignees  in  bankruptcy  of  said  bankrupts; 
and  on  the  following  day  all  of  the  property  of  the  firm  of  Linforth, 
Kellogg  &  Co.,  ."ud  also  all  the  property  of  its  individual  members, 
was  duly  conveyed  to  said  assignees  in  bankruptcy.  Thereafter,  on 
the  28th  day  of  September,  1877,  James  Coffin  filed  in  this  court  a 
petition  in  which  he  asked  for  an  order  allowing  him  to  make  the 
assignees  of  said  bankrupts  parties  to  the  foreclosure  suit  commenced 
by  him  on  February  17,  1877,  and  that  he  be  permitted  to  proceed 
therein.  The  court  thereupon  made  an  order  granting  the  prayer 
<rf  his  petition.  The  order,  however,  provided  that  in  any  judgment 
for  foreclosure  of  said  mortgage  he  should  waive  any  personal  judg- 
ment against  Bensley.  The  said  action  never  proceeded  to  judgment, 
and  was  dismissed  on  March  20,  1878.  Prior  to  the  dismissal  of  that 
action,  Bensley  and  his  individual  creditors,  including  the  Nevada 
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Bank  of  San  Francisco,  and  the  creditors  of  the  firm  of  Linforth,  Kel- 
logg &  Co.,  entered  into  a  contract  by  which  it  was  agreed  between 
all  the  parties  thereto  that  this  court  should  grant  to  Bensley  a  de- 
cree of  final  discharge  in  the  bankruptcy  proceedings  then  pending, 
and  direct  the  assignees  in  bankruptcy  to  reconvey  to  him  his  indi- 
vidual property,  "free  from,  and  discharged  of,  said  proceedings  in 
bankruptcy."     This  agreement  contained  the  following  provision: 

"Said  individual  creditors  ot  said  John  Bensley  may  and  shall  have  th« 
right  to  enforce  paj'ment  of  their  claima  against  said  John  Bensley  as  fully 
and  completely  and  effectually,  to  all  intents  and  purposes,  as  though  these 
presents  bad  never  been  made,  and  as  though  said  John  Bensley  had  never 
been  adjudged  a  bankrupt;  and  said  John  Bensley  hereby  agrees  to  pay  and 
discharge  to  said  Individual  creditors  all  their  just  claims,  in  the  same  manner 
and  to  the  same  extent  as  If  said  banl^rupt  proceedings  had  never  been  insti- 
tuted, and  as  if  these  presents  were  never  entered  into,  and  that  such  claims 
shall  have  preference  to  payment  out  of  the  individual  assets  of  said  John 
Bensley." 

This  agreement  further  provided  that  the  decree  of  final  discharge 
of  Bensley  in  the  bankruptcy  proceedings  should  contain  the  express 
provision  that  the  obligation  of  that  agreement,  and  the  matters 
therein  agreed  on  the  part  of  Bensley  to  be  performed,  should  be 
exempt  from  the  operation  of  such  decree  of  discharge.  The  con- 
tract also  provided  that  it  was  to  be  subject  to  the  approval  of  this 
court,  and  without  such  approval  should  be  of  no  effect  whatever. 
This  contract  was  ratified  by  this  court  on  February  12,  1878;  and  in 
pursuance  thereof  Bensley  was  on  March  20,  1878,  finally  discharged 
from  the  bankruptcy  proceeding,  and  from  all  his  debts  and  liabili- 
ties; and  on  the  same  day  the  assignees  in  said  bankruptcy  proceed- 
ing reconvened  to  him  all  his  individual  property.  In  December, 
1880,  James  Cofiin  reassigned  to  the  Nevada  Bank  the  note  and  mort- 
gage executed  to  that  bank  by  Bensley  on  November  24, 1875;  and  on 
January  19, 1881,  the  bank  commenced  an  action  for  the  foreclosure  of 
the  mortgage  in  one  of  the  superior  courts  of  the  state  of  California. 
John  Bensley,  James  C.  Patrick,  and  A.  L.  Tubbs  were  made  defend- 
ants. Patrick  and  Tubbs,  as  before  stated,  were  the  assignees  in 
bankruptcy  of  the  firm  of  Linforth,  Kellogg  &  Co.,  but  were  not  sued 
in  their  official  capacity;  and  no  order  was  made  by  this  court  au- 
thorizing the  Nevada  Bank  to  prosecute  that  action.  At  the  date 
of  its  commencement,  and  at  all  times  thereafter,  Bensley  was  absent 
from  the  state  of  California;  and  summons  in  the  action  was  served 
upon  him  by  publication  only.  On  June  6*  1882,  judgment  was  en- 
tered in  that  action  in  favor  of  the  Nevada  Bank  against  Bensley  for 
the  sum  of  f 93,753.94  and  costs;  and  the  mortgaged  premises  were 
duly  sold  under  an  order  of  sale  for  the  sum  of  |57,152.92,  which 
was  applied  in  part  satisfaction  of  said  judgment,  leaving  unpaid  a 
deficiency  of  |.37,727.51,  which  deficiency  was  on  August  10,  1882, 
docketed  in  said  court  as  a  judgmeat  against  Bensley.  Thereafter 
Bensley  specially  appeared  in  the  action,  and  upon  his  motion  the 
judgment  for  the  deficiency  was  vacated  by  the  court,  upon  the 
ground  that  the  court  was  without  jurisdiction  to  render  a  personal 
judgment  against  him  for  such  deficiency,  because  the  summons  in 
the  action  was  not  personally  served  upon  him.     The  Nevada  Bank 
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thereafter  assigned  Its  alleged  claim  against  Benslej  for  the  deficiency 
arising  upon  the  sale  of  the  mortgaged  premises  under  the  decree  of 
foreclosnre,  and  E.  W.  Chapman  now  owne  the  same.  On  February 
25, 1S90,  John  Lloyd,  the  present  assignee  in  bankruptcy  of  Linforth, 
Kellogg  &  O).,  commenced  in  this  court  an  action  in  equity  to  set 
aside  certain  conveyances  of  real  property  alleged  to  have  been  made 
by  Bensley  for  the  purpose  of  defrauding  his  creditors,  and  also  to 
vacate  the  former  order  or  judgment  of  this  court,  discharging  him 
from  the  bankruptcy  proceedings  hereinbefore  referred  to,  and  also 
to  annul  the  order  of  this  court  of  February  12,  1878,  ratif3rtng  the 
agreement  between  Bensley  and  his  creditors,  and  to  compel  a  re- 
conveyance of  all  property  conveyed  to  Bensley  by  the  assignees  in 
bankruptcy  pursuant  to  such  order.  On  December  .7,  1893,  a  decree 
was  entered  in  that  action  in  accordance  with  the  prayer  of  the  bill 
of  complaint  therein ;  and  real  estate,  of  great  value,  belonging  to  the 
individual  estate  of  Bensley.  was  also  thereby  recovered,  and  vested 
in  the  assignee  in  bankruptcy  for  the  bepefit  of  his  creditors. 

L  The  state  court  in  the  foreclosure  suit  instituted  by  the  Nevada 
Bank  against  John  Bensley  et  al.  on  January  19,  1881,  by  the  con- 
structive service  of  summons  on  Bensley,  acquired  jurisdiction  to 
enter  a  valid  decree  of  foreclosure;  and  while  it  did  not  by  this  man- 
ner of  service  obtain  jurisdiction  to  docket  a  personal  judgment 
against  Bensley  for  the  deficiency  left  unpaid  after  the  sale  of  the 
mortgaged  premises,  still  the  deficiency  ascertained  by  the  sale  under 
the  decree  of  foreclosure  constituted  an  indebtedness  due  from  Bens- 
ley to  the  plaintiff  in  that  action,  which  such  plaintiff  thereupon  be- 
came entitled  to  recover  by  appropriate  action  (Blumbei^  v.  Birch,  99 
CaL  416,  34  Pac.  102),  unless  the  right  to  proceed  against  Bensley 
for  such  deficiency  had  been  waived. 

2.  It  is  claimed,  however,  by  the  assignee  in  bankruptcy,  that  th« 
holder  of  this  claim  cannot  be  admitted  as  a  creditor  against  the 
bankrupt  estate  of  Bensley,  because  the  value  of  the  mortgaged  prop- 
erty was  not  ascertained  in  the  manner  provided  by  section  5075  of 
the  Revised  Statutes  of  the  United  States.  That  section  provides 
as  follows: 

"When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal  property  of 
flie  bankrupt,  or  a  lien  thereon  for  securing  the  payment  of  a  debt  owing  to 
him  from  the  bankrupt,  he  shall  be  admitted  ns  a  creditor  for  the  balance  of 
the  debt  after  deducting  the  value  of  such  property,  to  be  ascertained  by 
agreement  between  blm  and  the  assignee,  or  by  a  sale  thereof,  to  be  made 
tn  such  a  manner  as  the  court  shall  direct;  or  the  creditor  may  release  or 
convey  his  claim  to  the  assignee  upon  such  property,  and  be  admitted  to  prove 
his  whole  debt  *  *  *  If  tbe  property  la  not  so  sold  or  released  and  de- 
Urered  up,  the  creditor  shall  not  be  allowed  to  prove  any  part  of  his  debt." 

This  section  is  only  intended  to  prescribe  the  practice  to  be  pur- 
sued by  a  secured  creditor  when  there  is  pending  a  proceeding  in 
banltruptcy  against  his  debtor.  Unless  there  is  such  a  proceeding 
pending,  the  section  can  have  no  operation.  This  being  so,  it  must 
follow  that  the  section  is  not  applicable  to  the  facts  now  before  the 
court.  When,  on  January  19,  1881,  the  Nevada  Bank  commenced 
the  action  to  foreclose  its  mortgage,  and  until  after  the  final  decree 
in  that  action,  there  was  no  bankruptcy  proceeding  pending  against 
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Bensley,  as  he  had  on  March  20,  1878,  been  giyen  bj  this  court  a 
certificate  of  final  discharge  in  the  bankruptcy  proceeding;  and  this 
discharge  continued  in  force  until  it  was  subsequently  set  aside  by 
the  decree  of  December  7,  1893. 

3.  It  is  claimed,  however,  that  the  petition  filed  by  CoflOn,  as  the 
representative  of  the  Nevada  Bank,  asking  for  permission  to  proceed 
in  the  action  for  foreclosure  instituted  by  him  wliile  the  bankruptcy 
proceeding  against  Bensley  was  pending,  followed  as  it  was  by  the 
order  of  the  court  granting  such  permission  upon  the  express  condi- 
tion that  no  judgment  for  deficiency  should  be  obtained  against  Bens- 
ley, was  in  effect  a  conclusive  election  upon  the  part  of  the  Nevada 
Bank  to  look  alone  to  the  mortgaged  property  for  payment  of  its 
debt;  and  the  bankruptcy  proceeding  against  Bensley  having  bjcen 
revived  by  the  decree  of  December  7,  1893,  Chapman,  who  has  suc- 
ceeded to  the  interest  of  that  bank,  is  bound  by  that  election,  and 
thereby  estopped  from  asserting  his  claim  against  the  individual 
estate  of  Bensley,  now  in  process  of  administration  in  the  bankruptcy 
proceeding  thus  revived.  It  is,  of  course,  a  familiar  rule  that  a  party 
cannot,  in  the  course  of  litigation,  occupy  inconsistent  positions;  and. 
where  one  has  elected  between  several  inconsistent  courses,  he  is 
confined  to  that  which  he  first  adopts.  In  accordance  with  this  rule, 
it  is  generally  held  that  where  a  party,  with  full  knowledge  of  all 
the  facts,  takes  legal  steps  to  enforce  a  contract,  it  is  a  conclusive 
election  not  to  rescind  such  contract  on  account  of  fraud  or  other  mat- 
ters then  known  to  him.  Conrow  v.  Little,  115  N.  Y.  387,  22  N.  E. 
.'{46.  So,  also,  an  action  ex  contractu  upon  an  implied  contract  of 
sale  precludes  a  subsequent  action  by  the  same  party  for  conver- 
sion of  the  same  property,  based  upon  the  same  transaction  upon 
which  the  former  suit  was  founded.  Terry  v.  Munger,  121  N.  Y.  161, 
24  N.  £.  272.  And  so,  when  a  trustee  wrongfully  pays  to  another 
money  which  belongs  to  his  beneficiary,  the  latter  nuiy  sue  the  trus- 
tee as  his  debtor,  or  he  may  ratify  the  pavmeut,  and  sue  the  person 
who  received  the  money,  but  he  cannot  do  both;  and  his  election, 
once  effectually  made,  is  conclusive  upon  him.  Fowler  v.  Bank,  113 
N.  Y.  450,  21  N.  E.  172.  In  cases  like  those  just  mentioned,  it  is 
generally  held  that  the  bringing  of  an  action,  with  full  knowledge 
of  all  the  facts,  is  a  conclusive  ele<;tion  to  pursue  the  particular  rem- 
edy or  form  of  action  selected,  although  such  action  be  subsequently 
dismissed,  and  not  prosecuted  to  judgment.  In  my  opinion,  this  doc- 
trine of  election,  which  is  really  founded  upon  the  principle  of  estop- 
pel, is  not  applicable  to  a  proceeding  bv  which  a  secured  creditor  ob- 
tains from  a  United  States  district  court,  in  which  a  bankruptcy  pro- 
ceeding is  pending,  permission  to  foreclose  in  a  state  court  a  mort- 
gage upon  a  portion  of  the  estate  of  the  bankrupt.  If  the  action 
thus  authorized  is  not  i»rosecuted  to  judgment  in  the  state  court,  the 
creditor  does  not  occujiy  an  inconsistent  position  when  he  afterwards 
comes  into  the  court  having  jurisdiction  of  the  bankruptcy  proceed- 
ing, and  asks  to  be  admitted  as  a  creditor  against  the  estate  of  the 
bankrupt,  on  account  of  the  debt  sccuiihI  by  his  mortgage.  Whether 
he  elects  to  pursue  the  one  course  or  the  other,  he  affirms  the  same 
facts  as  the  basis  of  his  claim  against  the  bankrupt     In  such  a  case 
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it  is  clear  that  the  rule  that  no  pereon  should  be  permitted  to  occupy 
inconsistent  positions  in  the  same  litigation  cannot  be  properly  ap- 
pUed.  See  Grossman  v.  Rubber  Ck).,  127  N,  Y.  34,  2T  N.  E.  400.  It 
is  possible  that  a  case  might  arise  where  a  mortgagee  would  not  be 
allowed  to  thus  change  the  method  of  procedure  first  adopted  by  him, 
— as,  for  instance,  where  there  has  been  great  laches  upon  bis  part 
in  finally  declining  to  proceed  in  the  state  court,  and  the  mortgaged 
property  has  in  the  meantime  greatly  depreciated  in  value;  but  no 
such  case  as  that  is  presented  here. 

4.  But,  in  addition  to  what  has  already  been  said,  it  appears  that, 
before  the  dismissal  of  the  action  referred  to,  all  parties  in  interest — 
all  the  creditors  of  the  firm  of  Linforth,  Kellogg  &  Go.,  as  well  as 
the  individual  creditors  of  Bensley — ^agreed  that  Bensley  should  be 
discharged  from  all  further  proceedings  in  bankruptcy,  and  that  the 
individual  creditors  of  Bensley  should  "have  the  right  to  enforce  pay- 
ment of  their  claims  against  said  Bensl<5y  as  fully  and  completely  and 
effectually,  to  all  intents  and  purposes,  as  though  these  presents  had 
never  been  made,  and  as  though  said  John  Bensley  had  never  been  ad- 
judged a  bankrupt;  •  •  •  that  such  claims  shall  have  preference 
to  payment  out  of  the  individual  assets  of  said  John  Bensley."  It 
was  after  this  agreement  that  the  action  of  foreclosure  first  instituted 
was  dismissed,  and  the  decree  of  foreclosure  in  the  subsequent  action 
brought  by  the  Nevada  Bank  against  John  Bensley  et  al.  obtained. 
\Mien  the  moi-tgaged  property  was  sold  under  that  decree  of  foreclo- 
sure, there  still  remained  a  Imlance  due  to  the  Nevada  Bank  of  f37,- 
727.51;  and,  by  the  terms  of  the  agreement  above  referred  to,  the 
Nevada  Bank  was,  on  the  day  such  deficiency  was  ascertained,  en- 
titled to  take  all  lawful  methods  to  recover  such  sura  from  Bensley; 
and  Buch  claim  was  entitled  to  preference  of  payment  over  the  firm 
creditors  of  Linforth,  Kellogg  &  Co.,  out  of  the  individual  assets  of 
said  Bensley.  The  subsequent  decree  of  the  court  on  December  7, 
1893,  setting  aside  its  former  order  ratifying  and  approving  this  con- 
tract, and  vacating  its  final  discharge  of  Bensley  in  the  bankruptcy 
proceedings  commenced  Pebnmrj"  15.  1877,  cannot  be  permitted  to 
have  relation  back,  so  as  to  destroy  the  intervening  right  acquired 
by  the  Nevada  Bank,  under  the  agreement  above  referred  to,  to  en- 
force payment  of  its  claim  out  of  the  individual  assets  of  Bensley,  in 
preference  to  the  firm  creditors  of  Linforth,  Kellogg  &  Co.,  and  to 
which  right  Chapman  succeeded  by  assignment  on  May  20,  1890, 
before  the  commencement  of  the  action  in  which  such  decree  was 
entered.  The  contest  in  this  proceeding  is  really  between  the  cred- 
itors of  the  firm  of  Linforth,  Kellogg  &  Co..  represented  by  the  as- 
signee, and  Chapman,  who  is  the  only  individual  creditor  of  John 
Bensley.  In  my  opinion,  the  firm  creditors  are  estopped  by  their 
agreement  from  disputing  the  claim  now  made  by  Chapman,  as  the 
successor  in  interest  of  the  Nevada  Bank,  to  be  paid  out  of  the  indi- 
vidual estate  of  Bensley.  The  effect  of  the  decree  of  December  7, 
1893,  was  to  again  bring  all  of  the  individual  assets  of  said  John  Bens- 
ley under  the  jurisdiction  of  this  court  for  administration  in  the 
bankruptcy  proceedings;  but  it  did  not  affect  the  then  existing  right 
of  Chapman,  under  the  agreement  made  between  Bensley  and  his  cred- 
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itora,  to  enforce  payment  of  his  claim  against  Bensley  oat  of  such 
assets,  and  in  preference  to  the  firm  creditors  of  Linforth,  Kellogg  & 
Ck>.     Ordered  that  prayer  of  the  petition  of  the  assignee  be  deniedU 


LOW  et  al.  V.  BLACKFORD  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  3, 1898.) 

No.  246. 

L  MoRTOAOEa— Pbottbions  Binding  upon  Bondholdbhb. 

A  mortgage  and  tbe  t>onda  and  coupons  secured  thereby  are  to  be  con- 
strued as  one  contract,  and  provisions  in  tbe  mortgage  as  to  tbe  metliod 
of  distribution  of  the  proceeds  in  case  of  foreclosure  sale,  although  not 
found  in  the  bonds,  will  bind  the  bondholders  where  there  is  nothing  in 
the  Ixtnds  inconsistent  therewith. 

9,  Same— PoRBCi-oscBE  Sale— Diborbtion  of  Court. 

Where  a  mortgage  is  foreclosed  in  equity,  tbe  court  is  not  bound  to 
decree  a  sale  In  strict  accordance  with  Uie  terms  prescribed  in  the  mort- 
gage  for  the  execution  of  the  power  of  sale  therein  contained,  but  should 
exercise  a  sound  discretion,  baring  due  regard  to  the  interest  of  all  parties. 

8.  Same — Method  of  Sale— Apportionmknt  or  Proceeds. 

Where  a  single  mortgage,  giyen  by  a  railway  company  to  aecure  three 
series  of  bonds,  each  of  wliich  constituted  a  first  lien  upon  one  of  the  tbree 
diristons  of  the  road,  and  a  second  lien  upon  the  other  two,  was  fore- 
closed in  equity,  held,  that  the  three  divisions  should  not  be  sold  separately, 
nor  should  the  property  be  offered  both  in  separate  divisions  and  as  an 
entirety,  and  the  most  advantageous  bid  accepted;  but  the  entire  prop- 
erty should  be  sold  as  an  entirety,  and  the  proceeds  apportioned  among 
the  bondholders  of  the  three  classes  according  to  the  relative  value  of  th 
three  divisions  as  found  from  the  evidence.  82  Fed.  344,  affirmed. 
Purnell,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

Charles  Steele,  for  appellants. 

Cowen,  Cross  &  Bond,  for  appellees  Wm.  H.  Blackford  and  others. 
Turner,  McClure  &  Bolston,  for  appellee  Farmers'  Loan  &  Trust 
Co. 
R  0.  Burton  and  Watson  &  Buxton,  for  appellee  John  W.  Fries. 
George  Eountree,  for  appellee  W.  A.  Lash. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  The  Fanners'  Loan  &  Trust  Company, 
trustee,  instituted  this  suit  in  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  North  Carolina  in  March,  1894,  for  the 
purpose  of  foreclosing  the  first  mortgage,  dated  June  1, 1S8G.  executed 
by  the  Cape  Fear  &  Yadkin  Valley  Railroad  Company.  The  Mer- 
cantile Trust  Company  of  Baltimore,  the  trustee  in  the  second  mort- 
gage, known  as  the  "consolidated  mortgage,"  dated  October  1,  1889, 
was  made  a  party  defendant,  and  subsequently,  whai  it  resigned  its 
trust,  William  A.  Lash  was  substituted  as  trustee  under  the  mortgage 
and  as  defendant  in  the  suit.     A  croas  bill  was  filed  by  said  La^ 
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as  trustee  of  the  second  or  conaolidated  mortgage,  in  which  he  prayed 
that  it  also  might  be  foreclosed.  The  first  mortgage  covers  aJl  of  the 
railroad  lines  except  the  branches,  while  the  second  or  consolidated 
mortgage  embraces  all  of  the  lines  In  the  first,  and  also  includes  the 
branch  lines.  The  first  mortgage  is  given  to  secure  three  separate 
series  oi  bonds,  designated,  reqjectively,  as  "Series  A,"  "Series  B,"  and 
"Series  C"  bonds.  Each  series  of  bonds  has  a  first  lien  upon  a  certain> 
designated  division  of  the  railroad  and  a  second  lien  upon  the  other 
two  divisions.  The  main  line  from  Wilmington  to  Mt.  Airy  is  248^ 
miles  long.  Division  A  is  that  portion  of  the  road  which  lies  between 
Qreen^wro  and  Fayetteville  and  Payetteville  and  the  South  Carolina 
line,  about  144  miles  in  all,  of  which  463  miles  Is  made  up  of  the 
line  from  Payetteville  to  the  South  Carolina  line.  On  this  division 
Series  A  bonds  are  a  first  lien,  and  they  are  also  a  lien  in  common 
with  Series  C  bonds,  but  subordinate  to  Series  B  bonds,  upon  that 
portion  of  the  road  situated  between  Greensboro  and  Mt.  Aiiy,  and 
also  a  lien  in  common  with  Series  B  bonds,  but  subordinate  to  Series 
0  bonds,  on  that  portion  of  the  road  l)etween  Fayetteville  and  Wil- 
mington. Division  B  is  that  portion  of  the  road  situated  between 
Greensboro  and  Mt.  Airy,  about  70  miles  in  length.  On  this  division 
Series  B  bonds  are  a  first  lieu,  and  they  are  also  a  lien  In  common 
with  Series  C  bonds,  but  subordinate  to  Series  A  bonds,  upon  that 
portion  of  the  road  which  lies  between  Greensboro  and  Fayetteville 
and  Payetteville  and  the  South  Carolina  line,  and  also  a  lien  in  com- 
mon with  Series  A  bonds,  but  subordinate  to  Series  C  bonds,  on  that 
portion  of  the  road  between  Fayetteville  and  Wilmington.  Division 
C  is  that  portion  of  the  road  between  Fayetteville  and  Wilmington, 
about  81  miles  in  length.  On  this  division  Series  0  bonds  are  a  first 
lien,  and  they  are  also  a  lien  in  common  with  Series  B  bonds,  but 
subordinate  to  Series  A  bonds,  on  that  portion  which  lies  between 
Greensboro  and  Payetteville  and  Fayetteville  and  the  Sonth  Carolina 
Hne,  and  also  a  lien  in  cmnmon  with  Series  A  bonds,  but  subordinate 
to  Series  B  bonds,  on  that  portion  of  the  road  located  between  Greens- 
boro and  Mt.  Airy. 

The  Cape  Fear  &  Yadkin  Valley  Railway  Company  is  the  successor 
to  the  Western  Railroad  Company,  a  corporation  created  by  the  act 
of  Deceml)er  24,  1852,  passed  by  the  general  assembly  of  North  Caro- 
lina. That  portion  of  the  Cape  Fear  &  Yadkin  Valley  Railway  now 
known  as  flMvision  A"  had  been  constructed  and  operated  by  the 
Western  Railroad  Company.  Those  parts  of  the  road  now  calleid  Di- 
visions B  and  C  were  built  by  the  Cape  Fear  &  Yadkin  Valley  Rail- 
way Company,  whose  corporate  existetice  dates  from  March  1,  1879. 
It  also  constructed  a  number  of  branch  lines  in  aid  of  both  Its  local 
and  through  business,  now  known  as  the  "Factory  Branch,"  the 
"Madison  Branch,"  the  "Granite  Branch,"  the  "Piimace  Branch," 
the  "Aldrich  Quarry  Branch,"  and  the  "Buff  Quarry  Branch."  I'he 
South  Carolina  Pacific  Railway,  which  is  lOJ  miles  long,  running 
from  Bennettsnlle  to  the  North  Carolina  line,  has  been  leased,  and 
is  now  operated  by  the  Cape  Fear  &  Yadkin  Valley  Railroad  Com- 
pany. On  the  day  that  the  bill  was  filed  In  the  court  biPlow,  John 
Gil]  was  appointed  receiver  of  the  Cape  Fear  &  Yadkin  Valley  Rail- 


Digitized  by 


Google 


B94  87  ncDXRAL  reportbr. 

way  Companj,  and  he  has  been  in  the  cugtody  and  control  (rf  all  iti 
property,  ander  the  orders  of  the  court,  fnMn  that  date.  On  the  2d 
day  of  May,  1894,  the  answer  of  said  railway  company  was  filed,  in 
which  all  of  the  allegations  of  the  bill  were  admitted  to  be  tme. 
William  A.  Lash,  the  sabstituted  trustee  under  the  consolidated 
mortgage  of  October  1,  1889,  filed  bis  answer  to  the  bill  on  the  28th 
day  of  September,  1894.  The  receiver  of  the  North  State  &  Improve- 
ment Company  filed  his  answer  on  the  28th  of  September,  1894,  by 
which  it  appears  that  said  company  is  the  owner  of  $1,608,000  par 
value  of  the  stock  of  the  Cape  Fear  &  Yadkin  Valley  Railway  Com- 
pany, and  also  of  $1,848,000  of  ""he  bonds  of  said  railway  company  ex- 
ecuted on  the  Ist  day  of  October,  1889,  and  secured  by  the  second  or 
consolidated  mortgage.  It  is  claimed  by  the  receiver  that  the  bonds 
BO  held  are  secured  by  a  first  lien  upon  several  of  the  branch  lines  of 
the  railroad  company,  and  by  a  second  lien  upon  all  the  property  of 
said  company,  subject  only  to  the  lien  of  the  first  mortgage.  The  ap- 
pellants Charles  Adolphe  Low,  George  F.  Baker,  and  William  E. 
Strong,  claiming  to  be  a  committee  of  Series  A  bondholders,  asked 
permission  of  the  court  below  to  intervene,  and  their  request  was 
granted  on  the  20th  of  December,  1895.  These  petitioners  were 
known  as  the  "New  York  Committee."  The  appellees  William  H. 
Blackford,  William  H.  Perot,  John  A.  "Tompkins,  Frank  T.  Bedwood. 
Basil  B.  Gordon,  and  J.  W.  Middendorf,  claiming  to  be  a  committee 
of  holders  of  the  bonds  of  the  three  different  series,  asked  like  per- 
mission to  intervene,  and  their  petition  was  also  favorably  passed 
upon  by  the  court  They  are  called  the  "Baltimore  Committee." 
Tlie  contention  of  the  New  York  committee  was  and  is  that  the  rail- 
road should  be  offered  for  sale,  both  by  divisions  and  as  an  entirety, 
and  the  most  advantageous  offer  accepted;  while  the  claim  of  the  Bal- 
timore committee  was  and  is  that  it  should  be  sold  as  an  entirety. 
The  case,  having  been  duly  matured,  came  on  to  be  finally  heard, 
when  the  court  below  directed  that  the  Cape  Fear  &  Yadkin  Valley 
Bailway,  it  ai^aring  that  it  was  in  default  and  insolvent,  should  be 
sold  at  public  auction  as  an  entirety,  and  that  the  proceeds  of  sale 
should  be  apportioned  among  the  bonds  as  follows:  To  Division  A, 
66  per  cent;  to  Division  B,  19  per  cent.;  to  Di\'i8ion  C,  19.4  per 
cent;  and  to  the  bonds  having  the  first  lien  on  the  branches,  6.6  per 
cent.  This  method  of  division  was  found  by  the  court  below  from 
the  master's  report  and  from  the  testimony  of  a  number  of  experts 
filed  therewith,  who  had  carefully  examined  the  road,  its  reports, 
receipts,  and  disbursements.  So  far  as  the  questions  raised  on  this 
appeal  are  concerned,  it  is  not  deemed  necessary  to  refer  to  the 
other  provisions  of  the  decree  of  sale,  which  bears  date  March  31, 
1897.  and  .from  which  the  appeal  we  are  now  considering  is  prose- 
cuted. 
The  first  assignment  of  error  is  in  these  words: 

"Because  in  and  by  said  decree  of  March  31,  1S97,  the  proceeds  of  the  sale 
of  the  premises  covered  by  the  first  mortgage  of  June  1,  1886,  therein  directed, 
are  ordered  to  be  distributed  first  to  the  payment  of  the  coupon  interest  of 
the  several  series  of  bonds  mentioned  in  the  said  decree  In  preferenc*  and 
priority  to  the  principal  of  said  bonds." 
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The  part  of  the  decree  on  which  this  alignment  is  based,  provided 
that  the  portion  of  the  proceeds  of  sale  allotted  to  Series  A  bonds 
should  be  distribnted  as  follows: 

"First,  to  the  payment  of  the  coupon  interest,  which  may  be  due  on  each 
of  said  ontstandin!;  Series  A  bonds  (Including  Interest  on  said  coupons),  If  said 
amount  be  snttlclent  to  pay  the  same,  or,  if  not  sufilclent,  then  to  the  payment 
of  the  same  pro  rata:  and  after  tlie  full  and  complete  payment  of  said  cou- 
pon interest  as  aforesaid,  then  to  tlie  payment  of  the  principal  of  said  Series 
A  bonds.  If  sufficient  to  pay  the  same  In  full,  and,  if  not  sufficient  to  pay  the 
same  In  full,  then  to  the  payment  of  the  same  pro  rata." 

The  decree  also  in  like  manner  provides  for  the  distribution  of  the 
allotment  made  to  the  Series  B  bonds  and  to  the  Series  C  bonds,  di- 
recting in  each  case  that  the  principal  of  the  bonds  shall  be  paid  only 
after  the  coupon  interest,  with  the  interest  thereon,  has  been  paid 
in  fall.  The  mortgage  provides  that  the  proceeds  of  the  trust  fund 
in  case  of  a  sale  of  the  railroad  shall  be  applied  first  to  the  payment 
of  interest,  and  then  to  the  payment  of  the  principal  of  the  bonds. 
Ko  such  provision  is  found  in  the  recitals  of  the  bonds,  and  the  claim 
of  the  appellants  in  this  regard  is  that  the  terras  of  the  bonds  must 
control,  and  tliat  they  are  not  to  be  affected  by  inconsistent  state- 
ments found  in  the  mortgage.  As  a  matter  of  fact,  is  there  anything 
found  in  the  mortgage  inconsistent  with  or  contradictory  of  the  pro- 
visions of  the  bonds?  We  think  not.  The  provisions  found  in  the 
mortgage,  not  included  in  the  bonds,  are  not  contradictory  of  the  lat- 
ter, but  supplemental  thereto.  And  it  is  well  established  that  in 
cases  of  this  character  the  bonds,  coupons,  and  mortgages  are  to  be 
read  together,  and  construed  as  constituting  one  contract;  and  if  the 
bond  refers  to  the  mortgage,  as  in  this  case,  then  the  holder  of  the 
bond  will  be  presumed  to  be  aware  of  the  terms  of  the  mortgage. 
Thomp.  Corp.  §§  6075,  6110;  Manufacturing  Co.  v.  Howard,  28  Fed. 
741;  Gregory  v.  Marks,  8  Biss.  44,  Fed.  Cas.  No.  5,802;  Stanton  v. 
Railroad  Co.,  2  Woods,  523,  Fed.  Cas.  No.  13,297;  Skiddy  v.  Railroad 
Co.,  3  Hughes,  320,  Fed.  Cas.  No.  12,922;  Caylus  v.  Railroad  Co.,  10 
Hun,  295,  aflBrmed  76  N.  Y.  609;  McMurray  v.  Moran,  134  U.  S.  150, 
10  Sap.  Ct.  427.  Each  of  the  bonds  secured  by  the  mortgage  referred 
to  in  this  case  contains  the  following,  differing  only  as  to  the  series 
to  which  they  respectively  belong: 

"This  Ijond  Is  one  of  Series  A,  issued  under,  secured  by,  and  subject  to  all 
of  the  provisions  of  a  first  mortsrage  executed  by  the  said  railway  company  to 
the  said  the  Farmers'  Loan  and  Trust  Company, bearing  even  date  herewith,  to 
whicb  said  mortgage  reference  Is  hereby  made  for  the  more  detailed  pio- 
vJslons  thereof." 

This  provision  of  the  foreclosure  decree  is  founded  on  the  direct 
and  positive  terms  of  the  mortgage  itself,  which  are  usually  adopted 
by  the  courts  in  cases  where  the  trust  or  contract  provides  for  it. 
It  is  not  uncommon  in  such  decrees  to  direct  that  the  proceeds  of  fore- 
closure shall  be  applied  to  the  payment  of  coupons  which  matured 
before  a  general  default  in  preference  to  the  bonds  from  which  they 
were  taken,  if  there  is  nothing  in  the  mortgage  requiring  a  distribu- 
tion in  another  and  special  manner.  If  the  deed  of  trust  or  mort- 
gage provides  that  the  interest  coupons  must  be  paid  before  the 
principal  of  the  bonds,  then  the  decree  will  be  so  drawn.     Stevens 
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V.  Bailroad  Co.,  13  Blatchf.  412,  Fed.  Cas.  No.  13,406;  Cutting  v. 
Tavaies,  23  U.  S.  App.  363,  9  C.  C.  A.  401,  and  61  Fed.  150;  Burke  v. 
Short,  24  C.  C.  A.  422,  79  Fed.  6;  Railroad  Co.  v.  Fosdick,  106  U.  S. 
48,  1  Sup.  Ct.  10.  It  is,  therefore,  well  established  that  the  manner 
of  distributing  funds  realized  from  the  sale  of  property  under  fore- 
closure proceedings  is  to  be  determined  from  the  terms  of  the  mort- 
gage. In  cases  where  it  has  been  held  that  the  proceeds  shall  be 
divided  ratably  between  the  bonds  and  the  past-due  coupons,  refer- 
ence has  been  made  to  the  mortgage  to  show  that  no  requirement  to 
the  contrary  is  contained  therein.  Duncan  v.  Railroad  Co.,  3  Woods, 
567,  Fed.  Cas.  No.  4,138;  Ketchum  v.  Duncan,  96  U.  S.  659,  671; 
Dunham  v.  Railway  Co.,  1  Wall.  254.  The  case  of  Duncan  v.  Rail- 
road Co.,  above  referred  to.  and  relied  upon  by  counsel  for  appel- 
lants, is  not  in  conflict  with  the  views  we  now  express,  although  it 
was  there  held  that  the  overdue  coupons  were  not  entitled  to  priority 
in  payment  over  the  principal  of  the  bonds.  It  is  clear  that  the  court 
reached  the  conclusion  announced  in  that  case  because  the  mortgage 
contained  no  provision  "iving  preference  to  the  interest  coupons.  It 
may  be  well  to  quote  in  this  connection  the  terms  of  the  mortgage 
relating  to  this  matter,  which  are  as  follows: 

"And  after  deducting  from  the  proceeds  of  such  sale  proper  allowances  tor 
all  expenses  thereof,  including  attorney  and  counsel  fees,  .and  all  other  ex- 
penses which  may  have  been  by  it  incurred,  as  well  as  reasonable  compen- 
sation for  its  own  serrlces,  it  [the  tmstee]  shall  apply  the  residue  of  the 
proceeds  of  sale  to  the  payment,  first,  of  the  interest  due  on  the  said  bonds 
outstanding  secured,  or  Intended  to  be  secured,  hereby,  and,  secondly,  of  the 
principal  of  said  bonds  In  full,  if  the  said  purchase  money,  after  deducting 
the  expenses  above  mentioned,  l>e  sufficient;  but,  if  not,  then  pro  rata." 

We  find  no  error  in  the  decree  complained  of,  so  far  as  the  questions 
raised  by  the  first  assignment  of  error  are  concerned,  and  we  now 
proceed  to  the  consideration  of  the  next,  which  is  in  the  following 
words: 

"Because  the  said  decree  of  March  31,  1897,  directs  the  sale  of  the  mort- 
gaged premises  therein  described  only  as  a  single  parcel  and  an  enthrety,  and 
not  in  divisions,  and  further  directs  that  the  proceeds  of  such  sale  be  divided 
among  the  holders  of  the  several  series  of  bonds  therein  mentioned  according 
to  the  percentages  fixed  by  the  court  and  specified  in  said  decree." 

This  brings  in  review  by  this  court  not  only  the  conclusion  reached 
by  the  court  below  to  sell  the  railroad  aa  an  entirety,  but  also  the 
relative  value  of  the  different  liens  as  found  and  established  by  that 
court.  Is  the  contention  of  the  appellants  that  under  the  terms  of 
the  mortgage  they  are,  as  holders  of  bonds  secured  tbere^y,  entitled 
to  a  separate  sale  of  each  division  of  the  road,  or  to  have  it  oHercd 
for  sale  as  an  entirety  and  then  in  divisions,  according  to  "the  double 
method  of  sale,"  well  founded?  The  first  mortgage  was  made  to 
secure  three  different  series  of  bonds.  That  it  does  so,  and  that  it  is 
a  valid  mortgage,  we  have  no  doubt.  Two  mortgages  were  author- 
ized by  the  stockholders  at  a  meeting  of  the  same  held  May  6,  1886, 
the  details  to  be  arranged  by  the  Iward  of  directors,  covering  the 
entire  property  and  franchises  of  the  company.  The  first  mortgage 
covering  the  property  owned  by  the  company  in  existence  at  the  date 
of  the  same  waa  to  secure  bonds  to  the  amonnt  of  f  10,000  per  mile 
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upon  the  road  then  constmcted  and  .to  be  thereafter  constructed, 
and  the  bonds  were  to  be  divided  into  three  series,  the  liens  of  the 
same  to  attach  as  the  board  of  directors  should  determine.  The  sec- 
ond mortgage  was  also  to  be  upon  the  entire  property, — an  income 
mortgage  to  the  amount  of  |5,000  per  mile.  The  board  of  directors, 
at  their  meeting  on  "May  6, 1886,  passed,  among  others,  the  following 
resolutions: 

."First.  That  tbte  company  make  and  execate  a  first  mortgage  npon  its  f  ran- 
cnlses  and  entire  property,  aa  Is  more  particularly  hereinafter  described,  to 
the  Farmers'  Loan  and  Trust  Company  of  New  York,  and  issue  bonds  there- 
under to  an  amount  not  exceeding  ten  thousand  dollars  per  mile  of  completed 
road,  which  bonds  shall  be  of  the  denomination  of  one  thousand  dollars  each, 
payable  In  gold  coin  of  the  United  States  of  America,  and  shall  be  of  three 
series,  as  Is  more  particularly  hereinafter  specified.  They  shall  bear  date 
the  first  day  of  June,  one  thousand  eight  hundred  aAd  eighty-six,  and  shall 
bear  Interest  from  the  first  day  of  June,  one  thousand  eight  hundred  and 
elgbty-slz,  at  the  rate  of  six  per  centum  per  annum,  payable  semiannually  at 
the  agency  of  this  company  In  the  city  of  New  York  on  the  first  days  of 
June  and  December  in  each  and  every  year  as  evidenced  by  the  Interest 
coupons  thereto  attached,  and  shall  become  due  and  payable  on  the  first  day 
of  June,  one  thousand  nine  hundred  and  sixteen. 

"BesolTed,  secondly,  that  the  property  to  be  conveyed  by  the  said  mortgage 
atiall  be  all  and  singular  the  railroad  of  said  company  between  the  Virginia 
line  from  the  point  near  Mt.  Airy,  where  the  road  now  being  constructed  shall 
intersect  that  line,  via  Greensboro  and  Fayetteville  to  the  South  Carolina  line, 
where  the  road  now  intersects  that  line,  and  also  the  road  from  Fayetteville 
to  Wilmington  to  be  hereafter  built,  now  owned  or  hereafter  acquired,  to- 
gether with  all  sidings,  station  houses,  real  estate  along  the  line  herein  de- 
acrlt>ed.  and  all  equipment,  tolls,  and  income  thereof,  all  the  eorporate  rights 
and  franchises  of  said  company,  and  all  other  real  and  personal  property  to 
it  belonging  and  appurtenant  to  the  line  here  descrit>ed,  whether  now'  owned 
or  hereafter  acquired;  and  this  mortgage  shall  be  in  trust  for  the  benefit  and 
security  of  the  holders  of  the  bonds  issued  hereunder  without  preference,  pri- 
ority, or  distinction  as  to  the  date  or  time  of  issue,  so  that  each  of  such 
bonds  shall  have  the  same  security  hereunder  as  though  they  had  all  been 
executed  and  delivered  simultaneously:  provided,  however,  that  the  said 
bonds  be  divided  Into  three  series  of  bonds,  that  is  to  say.  Series  A  bonds, 
Series  B  bonds,  and  Series  C  bonds,  and  they  shall  attach  as  liens  upon  the 
property  hereby  mortgaged  In  the  following  manner,  that  is  to  say:  Series 
A.  bonds  shall  b«  a  first  Hen  on  that  portion  of  the  railroad  which  lies  between 
Greensboro  and  Fayetteville  and  Fayetteville  and  the  South  Carolina  line, 
together  with  all  station  houses,  sidings,  and  other  property  of  whatever  nature 
appurtenant  thereto;  and  a  lien  in  common  with  Series  C  bonds,  but  subordi- 
nate to  Series  B  bonds,  upon  that  portion  of  the  road  now  being  constructed 
between  Greensboro  and  the  Virginia  line  via  Mt.  Airy,  together  with  the 
property  appurtenant  thereto;  and  also  a  lien  in  common  with  Series  B  bonds, 
but  subordinate  to  Series  C  bonds,  on  that  portion  of  the  road  lietween  Fay? 
etteville  and  Wilmington,  when  the  same  shall  be  constructed,  together  with 
the  property  appurtenant  thereto.  Series  B  bonds  shall  be  a  first  lien  upon 
that  portion  of  the  road  which  is  now  being  constmcted  between  Greensboro 
and  the  Virginia  line  via  Mt  Airy,  together  with  all  station  houses,  sidings, 
and  other  property  of  whatever  nature  appurtenant  thereto;  and  a  lien  in 
common  with  Series  C  bonds,  but  subordinate  to  Series  A  bonds,  upon  that 
portion  of  the  road  which  lies  between  Greensboro  and  Fayetteville  and  Fay- 
etteville and  the  South  Carolina  line,  together  with  the  property  appurtenant 
thereto;  and  also  Hen  in  common  with  Series  A  bonds,  but  subordinate  to 
Series  C  bonds,  on  that  portion  of  the  road  between  Fayetteville  and  Wilming- 
ton, when  the  same  shall  be  constructed,  together  with  the  property  appurte- 
nant thereto.  Series  C  bonds  shall  be  a  first  Hen  upon  that  portion  of  tlie  road 
ttetween  Fayetteville  and  Wilmington,  when  the  same  shall  be  constructed, 
together  with  all  station  bouses,  sidings,  and  other  property  of  whatever 
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nature  appurtenant  thereto;  and  a  Hen  in  common  with  Series  B  bonds,  bat 
subordinate  to  Series  A  bonds,  on  tliat  portion  of  the  road  which  lies  between 
Greensboro  and  Fayetteville  and  KnyettevlUe  and  the  South  Carolina  line, 
together  with  the  property  appurtenant  thereto;  and  a  Hen  In  common  with 
Series  A  bonds,  but  subordinate  to  Series  B  bonds,  on  that  portion  ot  the 
road  which  is  now  being  constructed  between  Greensboro  and  the  Virginia 
Hne  via  Mt.  Airy,  together  with  the  property  appurtenant  thereto.  And  In 
case  of  a  default  and  foreclosure  as  is  hereinafter  provided  for,  all  rolling 
stock  and  moTable  and  other  property  which  belongs  to  the  road  as  an  entirety, 
and  is  not  specially  appurtenant  to  any  one  of  the  three  divisions  of  the  road 
hereinbefore  made,  shall  be  apportioned  among  the  said  three  series  of  bonds 
In  proportion  to  the  amount  of  such  bonds  as  may  be  outstanding  at  the  time 
of  such  default  and  foreclosure." 

Thjs  action  of  the  stockholders  -and  directors  was  copied  into  and 
made  part  of  the  mortgage.  Other  resolutions  of  the  directors,  also 
Included  in  the  mortgage,  fixed  the  form  of  the  bonds,  and  divided 
them  into  the  series  before  described.  The  mortgage  then  grants  in 
trust  the  entire  railroad  from  Greensboro  to  Fayetteville,  and  from 
Fayetteville  to  the  boundary  line  between  North  Carolina  and  South 
Carolina,  and  from  Fayetteville  to  Wilmington,  and  also  the  road  then 
being  constructed  from  Greensboro  to  the  boundary  line  between 
North  Carolina  and  Virginia.  It  then  provides  for  a  sale  at  public 
auction,  by  the  trustee,  of  the  mortgaged  property,  in  case  of  default 
in  the  payment  of  interest,  and  specifically  directs  the  mode  of  pro- 
cedure of  said  sale  in  the  following  language: 

"The  said  party  of  the  second  part  shall.  In  case  of  such  default  as  Is  re- 
ferred to  hereinbefore  in  this  article,  upon  the  written  application  of  holders 
of  one-tenth  of 'the  bonds  hereby  secured  or  Intended  to  be  secured,  declare 
the  whole  principal  sum  of  all  the  bonds  secured  or  intended  to  be  secured 
by  this  mortgage  to  be  due  and  payable,  whereupon  the  whole  principal  sum 
of  each  and  all  of  said  bonds  then  outstanding  shall  forthwith  be  due  and 
payable,  notwithstanding  that  the  time  therein  limited  for  the  payment  thereof 
may  not  then  have  elapsed;  and  the  said  party  of  the  second  part  shall,  In 
that  case,  upon  like  security  and  Indemnity,  proceed,  with  or  without  taking 
possession,  to  sell  and  dispose  of  at  pu1>Iic  sale  all  and  singular  the  said  rail- 
road,- estate,  real  and  personal,  corporate  rights,  franchises,  and  premises 
hereby  mortgaged,  or  agreed  or  Intended  so  to  be,  to  the  highest  bidder  offering 
the  same  tirst  as  an  entirety;  and,  In  case  no  acceptable  bidder  is  forthcoming 
for  the  said  property  as  an  entirety,  then  the  said  trustee  shall  proceed  to 
sell  separately  the  three  divisions  of  the  road  hereinbefore  made,  and  upon 
which  the  several  series  of  bonds  are  hereby  made  or  intended  to  be  made  first 
Hens." 

This  special  direction  was  to  the  trustee,  and  was  limited  to  the 
sale  to  be  made  under  the  provision  of  the  mortgage  last  quoted. 
But  the  trustee  did  not  act  under  this  clause.  The  holders  of  one- 
tenth  of  the  bonds  secured  by  the  mortgage  did  not  ask  it  to  proceed 
under  the  same,  and  therefore,  after  the  default  by  the  railroad  com- 
pany, it  sought  the  aid  of  a  court  of  equity,  filing  therein  the  fore- 
closure bill  usual  in  such  cases.  Surely,  it  will  not  be  seriously  con- 
tended that  this  special  instraction  to  the  trustee  for  his  guidance 
in  a  contingency  that,  in  fact,  never  happened,  is  also  to  be  considered 
m  a  direction  to  a  court  of  equity,  called  upon  years  after  to  dispose 
of  the  property  in  such  manner  as  will  best  protect  the  interests  of  all 
the  parties,  and  guard  the  equities  presented  by  the  conflicting  claims 
that  have  their  existence  from  causes  originating  since  the  mortgage 
was  executed.     There  is  no  "iron  rule"  upon  this  subject,  and  while 
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tbe  general  practice  is  to  follow  as  closely  as  maj  be  proper  the  mode 
of  procedure  desired  by  the  parties,  and  as  may  be  set  forth  in  the 
mortgage,  yet  still  the  court  must,  in  its  discretion,  determine  from 
the  facts  of  each  case  the  manner  of  sale  that  will  subserve  all  inter- 
ests, produce  the  best  results  for  all  concerned,  and  not  enhance  the 
value  of  one  class  of  securities  involved  at  the  cost  of  another  which 
is  equally  entitled  to  its  care  and  protection. 

Appellants'  claim  that  the  mode  of  sale  provided  for  in  the  mort- 
gage is  to  be  exclusive  of  all  others  has  not  been  favorably  received 
by  the  courts,  and  has  met  with  the  disapproval  of  the  supreme  court 
of  the  United  States,  which,  speaking  by  Mr.  Justice  Brown  in  the 
case  of  Guaranty  Trust  &  Safe-Deposit  Co.  v.  Green  Cove  Springs  & 
M.  R.  Co.,  139  U.  S.  137, 143, 11  Sup.  Ct.  512,  514,  said: 

"This  clause,  however.  Is  open  to  the  objection  of  attempthig  to  provide 
against  a  remedy  in  the  ordinary  coarse  of  judicial  proceedings,  and  oust 
the  jurisdiction  of  the  courts,  which,  as  is  settled  by  the  uniform  current  of 
authority,  cannot  be  done.  Hope  v.  Society,  4  Ch.  Dlv.  827;  Edwards  v. 
Insurance  Soc,  1  Q.  B.  Div.  563;  Horton  v.  Sayer,  4  Hurl.  &  N.  643;  Scott 
T.  Avery,  8  Exch.  487;  8.  c.  5  H.  L.  Cas.  811;  Thompson  v.  Chamoclc,  8  Term 
B.  139;  MltcheU  v.  Harris,  2  Yes.  Jr.  120;  Tobey  v.  Bristol  Co.,  3  Story.  800. 
Fed.  Cas.  No.  14,065;  Koyes  v.  Marsh,  123  Mass.  2S6;  King  v.  Howard,  27 
Mo.  21;  Conner  v.  Drake,  1  Ohio  St.  166;  Trott  v.  Insurance  Co.,  1  Clift.  439, 
Fed.  Cas.  No.  14,189;  2  ^tory,  Eq.  Jur.  i  1467." 

It  is  true  that  the  mortgage  in  that  case  referred  to  provided  that 
the  method  of  sale  set  out  in  it  should  be  exclusive  of  all  others,  but 
still  the  reasoning  of  the  court  and  the  authorities  cited  sustain  the 
conclusion  that  the  parties  to  a  contract  cannot,  by  its  terms,  deprive 
a  court  of  equity  of  its  right,  in  the  due  course  of  its  proceedings,  to 
adopt  such  plans  concerning  the  sale  of  property  as  the  peculiar  cir- 
cumstances of  the  case  before  it  shall  suggest  to  be  proper  for  the  pro- 
tection of  the  interests  of  all  the  parties.  Again,  the  supreme  court 
in  the  case  of  Morgan's  I*  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  By.  Co., 
137  U.  S.  171,  192,  11  Sup.  Ct  67,  said,  referring  to  a  sunilar  provi- 
non: 

"There  was  nothing  In  the  mortgages  which  took  away  the  inherent  right 
of  resort  to  the  courts,  and  this  clause  did  not  Impart  what  existed  without 
it;  but  its  Insertion,  evidently  out  of  abundant  caution,  made  it  perfectly  clear 
that  the  provisions  relied  on  by  appellants  did  not  apply  to  foreclosure  by 
bill  In  equity,  but  to  the  cumulative  remedy  specified.  It  is  easy  to  see  why 
taking  possession  and  selling  without  intervention  of  tbe  court  should  be 
guarded  against,  and  the  trustee  not  be  required  or  allowed  to  proceed  In  that 
summary  manner  except  on  the  refinest  of  a  certain  percentage  of  the  holders 
of  the  bonds.  f*uch  proceedings  might  result  in  injury,  which  could  not  be 
predicated  of  those  regularly  taken  in  a  court  of  equity.  Arbitrary  procedure 
by  the  trustee  was  not  deemed  desirable,  in  view  of  the  interests  of  both 
mortgagor  and  the  bondholders  as  a  class,  while  each  would  find  the  protec- 
tion to  which  it  might  be  entitled  at  the  hands  of  the  court.  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.,  36  Fed.  221." 

It  is  clear  that  the  trustee  in  such  a  mortgage  may  waive  the  cumu- 
lative remedy  provided  in  it,  and  apply  to  a  judicial  tribunal  for  a 
foreclosure;  and  frequently  it  is  for  the  interest  of  all  concerned 
that  he  should  do  sa  If  the  court  is  resorted  to,  the  procedure  must 
be  according  to  the  established  rules  of  law,  and  the  chancellor  is  not 
bound  to  direct  a  sale  in  strict  accordance  with  the  terms  of  the  mort- 
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gage,  but  should  exercise  a  sound  discretion,  having  due  regard  for 
the  rights  of  the  debtor  and  of  all  the  creditors,  respectively.  Un- 
doubtedly, there  are  cases  where  it  will  be  entirely  just  and  equitable 
to  adopt  in  the  decree  of  foreclosure  the  plan  of  sale  suggested  by 
the  mortgage,  but  certainly  it  will  not  be  error  going  to  the  validity 
of  the  decree  not  to  do  so  if  the  rights  of  aU  the  parties  have  been  fully 
recognized  and  duly  guarded. 

The  court  below  not  being  compelled  by  the  terms  of  the  mort- 
gage to  sell  the  railroad  by  divisions,  it  remains  yet  to  be  ascertained 
whether  or  not  the  direction  that  it  be  sold  as  an  entirety  was,  under 
the  circumstances  of  this  case,  the  proper  exercise  of  judicial  discre- 
tion. A  connected  railroad,  one  of  the  length,  character,  and  im- 
portance of  the  Cape  Fear  &  Yadkin  Valley,  involving  as  it  does  such 
large  sums  of  money  to  its  bondholders  and  its  stockholders,  and  in 
which  the  people  of  the  state  to  which  it  owes  its  existence  are  so 
deeply  interested,  should,  if  at  all  practicable,  be  kept  together  as  one 
sj'stem,  and  sold  as  an  entirety.  The  onus  is  on  those  who  insist 
that  it  should  be  disrupted  and  sold  in  parcels  to  show  the  necessity 
for  it,  and  to  make  it  clear  to  a  court  of  equity  that  good  conscience 
and  fair  dealing  demands  it  Have  the  appellants  succeeded  in  do- 
ing this?  Giving  due  consideration  to  the  facts  they  have  marahaled, 
and  tp  the  ai^niments  submitted  in  support  thereof,  we  are  forced  to 
answei"  the  question  propounded  in  the  negative.  In  proceedings 
of  this  character  courts  will,  if  at  all  practicaJble,  regard  the  railroad 
as  an  entirety,  will  decree  it  to  be  sold  as  such,  and  will  prevent  its 
severance  into  parcds,  even  though  it  may  be  subject  to  partial  mort- 
gages. Muller  V.  Dows,  94  U.  S.  449;  Bank  v.  Shedd.  121  U.  S.  74, 
87,  7  Sup.  Ct.  807;  Railroad  Co.  v.  Lewton,  20  Ohio  St.  401;  Compton 
V.  Railroad  Co.,  31  U.  S.  App.  486,  597,  15  C.  0.  A.  397,  and  68  Fed. 
263,  327.  We  quote  with  approval  the  following  portion  of  the  opin- 
ion of  the  court  below,  filed  by  Judge  Simonton,  in  disposing  of  the 
particular  point  we  are  now  considering: 

"The  proceedings  for  foreclosure  having  been  instituted  In  this  court,  and 
a  receiver  having  been  appointed,  and  the  time  having  arrived  for  a  final 
decree,  the  first  question  which  Is  met  at  the  threshold  is.  how  shall  the  road 
be  sold?  In  divisions,  or  as  an  entirety?  How  shall  the  proceeds  of  sale 
be  apportioned  among  the  several  classes  of  bonds  In  case,  as  Is  more  than 
probable,  a  sum  sutficlent  to  pay  the  entire  sum  due,  with  expenses,  be  not 
realized  from  the  sale?  This  railway  company  derives  all  its  powers  and 
privileges  from  the  state  which  created  It,  and  the  bondholders  enjoy  the 
security  of  the  mortgage,  because  the  act  of  the  legislature  granted  thla  power 
to  the  railway  company.  The  purpose  and  Intent  of  the  state  was  to  secure 
an  entire  line  of  railway  from  Its  principal  seaport  to  the  Virginia  line.  It 
granted  the  franchise  to  the  company  as  an  entirety,— one  indivisible  fran- 
chise, granted  for  the  purpose  of  constructing  and  continuing  an  entire  con- 
tinuous Hue  of  road.  The  mortgage  is  also  a  single  instrument  of  an  entire 
line  intended  to  secure  interest  of  all  bonds  and  then  the  principal,  giving  to 
each  of  them  as  part  of  its  security  the  franchise  of  the  whole  line  and  an 
interest  in  the  entire  road  and  Its  property.  Over  the  action  of  the  trustee, 
each  l)ond,  without  distinction,  has  an  equal  voice  with  every  other  bond. 
The  trustee  must  see  to  It  that  the  Interest  on  every  bond  is  paid.  One-tenth 
of  all  the  bonds,  wHhoat  distinction,  can  secnre  a  declaration  that  all  of  the 
bonds  are  payable  at  once,  and  can  require  the  trustee  to  enter  and  take 
possession  of  the  whole  mortgaged  property.  Every  part  of  the  railway  prop- 
erty 'Is  dependent  upon  and  connected  with  the  others,  and  this  interde- 
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peodence  eonstitotes  a  part  of  the  value  of  each  of  Its  Kreral  parts.    DMsiMi 
B.  for  Instance,  has  a  valne  In  Its  bed,  iron,  cross-ties,  stations,  etc.     Besides 
an  these,  it  has  a  clearly  recognized  valne,  because  It  Is  a  part  of  a  continuous 
Une  operated  by  one  set  of  agents  from  Its  western  terminus  to  the  sea.    The 
same  intrinsic  and  Incidental  value  exists  in  each  division.     If,  therefore, 
the  property  were  offered  for  sale  at  auction  in  separate  divisions,  It  could 
—probably  would— r«>sult  In  a  disruption  of  the  entire  system,  against  the 
purpose  of,  and  defeating  the  ends  sought  by,  the  state,  for  which  the  corpo- 
ration was  created,  and  to  which  it  owes  its  existence  and  Its  powers;   will 
be  Inconsistent  with  the  general  tenor  of  the  mortgage  Itself;  and  will  utterly 
destroy  an  important  Incident  In  the  value  of  each  division.     Besides  this, 
during  the  operation  of  this  railway  as  a  whole  system,  It  has  become  pos- 
sessed of  certain  property  rights  secured  for  the  benefit  of  the  whole  system. 
These  are,  the  lease  of  the  South  Carolina  Pacific,  connecting  at  the  South 
Carolina  line,   and   extending  to   BennettsviUe,   South  Carolina,— a  valuable 
feeder.     If  the  road  be  sold  in  divisions,  this  connection  would  be  valuable 
to.  and  could  be  purchased  by,  the  purchaser  of  Division  A  only,  at  Its  own 
price.     From  time  to  time  branch  roads  have  been  constructed,  connected 
with  Division  A  and  with  Division  B.     They  are  valuable  because  of  this 
connection,  because  of  this  connection  only,  and  are  only  valuable   to  the 
purchaser  of  the  division  with  which  they  are  respectively  connected,  who 
will  get  each  of  them  at  his  own  price.    "Hie  franchise  cannot  be  divided.   A 
sale  by  division  would  destroy  It  entirely.     It  Is  true  that  under  the  Btatnte 
law  of  North  Carolina  (section  1936  of  the  Code  of  North  Carolina)  the  pur- 
chasers of  any  railroad  can  form  a  new  corporation,  and.  If  the  divisions  are 
sold  separately,  each  set  of  purchasers  can  do  this.    But  the  present  franchise 
for  a  Une  continuous  from  the  northwestern  boundary  of  the  state  to  the 
sea  would  be  absolutely  lost,  unless  the  road  and  Its  property  be  sold  as  an 
entirety.     In  that  case  only  could  the  purchasers  organize  a  corporation  with 
this  franchise.    The  rolling  stock  is  used  on  the  whole  system.     It  Is  not 
needed  by  any  division  separate  from  the  whole.     A  sale  by  division  would 
greatly  impair  Its  value.     Every  bond  Is  entitled  to  its  share  of  the  value  of 
each  of  these  Items  of  value.     It  would  be  unjust.  It  could  almost  be  said 
would  Impair  the  obligation  of  a  contract,  to  deprive  any  of  them  of  this 
inddent  of  value.    It  would,  pethaps,  be  improper,  at  least  premature,  to  say 
that  this  railroad  property  could  not  or  should  not,  under  any  circumstances, 
be  sold  except  as  an  entirety;   not  in  divisions.     But  this  course— a  sale  of 
the  property  as  a  whole— should  not  be  abandoned,  If  abandoned  at  all,  except 
as  a  last  resort,  after  it  has  been  demonstrated  that  It  is  not  practicable,  due 
regard  being  had  to  the  rights  of  the  bondholders  of  each  or  any  class.     For 
the  present,  under  the  stress  of  the  reasons  given,  it  is  best  to  exhaust  the 
efTort  to  sell  the  whole  property  as  an  entirety.     But  tt  the  property  be  sold 
as  a  whole,  we  are  met  by  a  grave  problem.     How  shall  the  proceeds  be 
apportioned?    There  Is  a  marked  difference  In  the  value  of  the  bonds  on  each 
division,  and  of  the  real  value  of  each  division.    Division  A  meets  at  Greens- 
boro, one  of  Its  termini,  the  Southern  Railway,  and  at  Fayettevllle  It  crosses 
the  Atlantic  Coast  line.     At  Its  other  terminus  It  meets  a  valuable  feeder, 
the  South  Carolina  Pacific.     Division  B  has  fewer  advantages,  and  is  less 
valuabl«>.     So  with  Division  C  still  less.    This  difference  must  be  ascertained, 
aad  the  proceeds  of  sale  apportioned.     Ordinarily  putting  up  property  at 
auction  In  open  market  Is  the  best  test  of  value.    This,  however,  is  not  the 
case    with   railroad   property   under   mortgage.     The   holders   of    the    bonds 
control  the  sale,  and  can  make  the  price  bid  suit  their  views.   This  Is  almost 
the  universal  experience.     The  South  Carolina  Railway  Compa4l!r,  at  the  end 
of  a  foreclosure  suit  involving  questions  of  Hens  of  five  orders  of  priority,  was 
put  up  for  sale,  and  was  purchased  by  a  controlling  syndicate  of  first  con- 
solidated mortgage  bonds  at  the  upset  price  of  $1,000,000.    The  purchasers  re- 
sold it  within  two  weeks  for  over  $5,000,000.    It  has  been  suggested  that  the 
separate  divisions  could  be  put  up  at  an  upset  price  regulated  by  the  money 
value  of  their  respective  bonds  as  indicated  by  recent  sales.  But  as  there  is,  and 
has  not  been,  any  great  denjand  for  these  bonds,  their  value  cannot  be  fixed 
by  any  casual  or  isolated  sales.     If  this  be  a  safe  guide,  why  adopt  the  form 
of  a  sale  when  the  proportionate  value  could  be  fixed  by  the  market  value  of 
87  F.— 26 
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the  bonds?  If  an  upset  price  cannot  be  fixed  In  thla  way,  there  is  no  way 
of  fixing  It  without  some  further  Information.  The  practice  of  this  court 
furnishes  a  mode  of  getting  such  Information.  Let  the  special  master,  B.  S. 
Martin,  talce  testimony,  and  report  facts  proved  before  blm  as  follows:  (1) 
What  has  been  the  relative  earning  capacity  of  these  separate  divisions  for  a 
period  of  five  years;  that  Is  to  say,  what  is  the  value  of  the  aggregate  of 
freight  going  over  such  division  between  its  termini,  and  the  value  of  Its 
passenger  tratlic,  and  what  are  the  necessary  operation  expenses.  (2)  What 
is  the  <K>st  of  repair  of  its  roadbed  and  track.  (3)  What  is  the  comparative 
estimate  of  the  value  of  the  respective  divisions  by  disinterested  persons  who 
have  had  experience  In  railroads,  furnishing  such  estimate  under  oath  under 
cross-examination  and  giving  the  grounds  for  the  estimate.  (4)  Any  other 
facts  bearing  on  this  question  of  actual  and  relative  value.  Let  the  report 
contain  only  the  facts  given  in  evidence,  so  that  the  court  can  reach  its  own 
conclusion." 

The  court  must  determine  from  the  particular  facts  of  eacli  sep- 
arate case,  keeping  in  view  the  rights  of  the  mortgagor  and  the  bond- 
holders, as  well  as  the  claims  of  intervening  creditors,  and  all  the 
equities  involved,  the  method  of  sale  that  will  produce  the  best  re- 
sults to  all  parties  in  interest.  When  the  court  has  so  found,  its  de- 
cree should  stand,  unless  the  wrong  and  injustice  attributed  to  it  is 
made  plainly  to  appear.  Many  of  Uie  cases  reported,  involving  ques- 
tions similar  to  those  we  are  now  considering,  some  of  which  have 
been  cited  and  are  relied  upon  by  the  appellants,  are  complicated  by 
facts  from  which  this  case  is  free.  Here  the  mortgages  cover  the 
entire  property,  and  there  is  but  a  single  franchise  involved.  We 
have  here  but  one  corporation,  and  not  several  consolidated  com- 
panies with  separate  mortgages  and  various  underlying  liens  upon 
distinct  portions  of  the  road.  In  such  cases  the  courts  have  found 
it  proper  in  some  instances  to  sell  separate  portions  of  the  road,  or 
to  offer  it  for  sale  both  by  divisions  and  as  an  entirety,  accepting 
the  offer  most  advantageous  to  the  parties  in  interest.  In  other 
cases  soch  sales  seem  to  have  been  acquiesced  in,  no  suggestion  having 
been  made  that  any  particular  interest  involved  in  the  suit  would  be 
prejudiced  by  the  mode  adopted.  The  case  of  Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.,  117  U.  8.  434,  6  Sup.  Ct.  800,  relied  upon  by 
appellants,  does  not  sustain  the  contention  that,  where  distinct  por- 
tions of  the  property  to  be  sold  are  subject  to  separate  mortgages 
or  liens,  that  the  decree  of  sale  must  provide  for  offering  the  same 
both  as  an  entirety  and  in  parcels;  but  it  simply  holds  that  under 
the  circumstances  of  that  case  such  manner  of  sale  was  entirely 
proper,  and  just  to  all  parties  in  interest.  That  such  a  decree  was 
rendered  in  that  case  is  not  surprising,  and  it  would  have  been  more 
than  strange  if  the  supreme  court  had  not  given  it  its  approval. 

Bank  v.  Shedd,  121  U.  S.  74,  7  Sup.  Ct.  807,  and  Gibert  v.  Railroad 
Co.,  33  Oraii  586,  are  cases  where  decrees  directing  sales  as  entireties 
were  sustained  on  appeal,  because  it  did  not  appear  that  separate 
sales  would  have  been  more  advantageous  to  the  divisional  bond- 
holders. In  the  case  we  are  now  disposing  of  we  think  it  is  clearly 
shown  that  all  of  the  divisional  bondholders  will  obtain,  in  the  dis- 
tribution of  the  proceeds  of  the  mortgaged  property,  a  proportion 
more  favorable  to  their  interests  from  a  sale  made  as  an  entirety 
than  they  would  from  one  made  in  parcels  and  divisions.  It  might 
be  possible  that  the  holders  of  one  series  of  bonds  may  be  able^  on 
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account  of  the  jieculiar  and  favorable  location  of  the  diyision  of  the 
road  on  which  their  lien  attaches,  to  hereafter  make  most  desirable 
arrangements  concerning  it  for  porposes  of  their  own,  provided  they 
can  secare  it  at  a  separate  sale;  but  that  is  a  matter  that  did  not  im- 
press the  court  below,  and  that  will  not  influence  this  court  in  dis- 
posing of  the  questions  that  directly  affect  not  only  the  bondholders 
of  that  particular  division,  but  those  of  all  other  portions  of  the 
road.      It  is  true  that  the  appellants  do  not  ask  for  a  sale  by  division 
alone,  bat  that  the  road  shfdl  be  offered  both  as  an  entirety  and  by 
divisions,  and  the  most  advantageous  bid  accepted.     As  the  decree 
appealed  from  directs  a  sale  as  an  entirety,  and  as  it  would  also  be 
offered  in  that  way  if  the  present  insistence  of  appellants  should  pre- 
vail, their  idea  must  be  that  the  sale  by  divisions  will,  in  the  aggre- 
gate, realize  the  greatest  sum;  and  yet  there  is,  in  our  opinion,  an 
utter  failure  on  their  part  to  show  by  the  evidence  that  such  will 
be  the  result.     If  the  sale  by  divisions  should  be  made  to  realize 
more  than  the  sale  as  an  entirety,  it  can  only  be  accomplished  by 
abnormal  bids  on  Division  A,  or  on  that  division  in  connection  with 
Division  B,  if  we  are  to  rely  on  the  values  placed  on  the  property  by 
the  testimony  returned  with  the  master's  report,  which  would  result 
most  disastrously  to  the  Series  C  bonds,  causing  the  holders  thereof  to 
depend  on  that  division  alone  for  their  payment,  destroying,  in  effect, 
their  liens  on  Divisions  A  and  B,  and  depriving  them  of  their  interest 
in  the  great  value  of  the  road  as  a  unit.     The  court  would  not  con- 
firm such  a  sale,  at  least  without  first  readjusting  the  ratio  of  appor- 
tionment of  the  proceeds  so  as  to  produce  relatively  the  result  that 
will  be  accomplished  by  the  present  decree.     The  court  should  not 
allow,  by  its  decree  of  sale  or  by  its  method  of  distribution,  the  relative 
rights  of  any  of  the  bondholders  to  be  impaired,  be  the  extent  of 
their  interests  great  or  small.     In  the  present  contention  there  is  but 
one  mortgage,  one  railroad,  and  one  franchise,  but  there  are  three 
series  of  bonds,  differing  greatly  in  value  because  of  the  location  and 
intrinsic  worth  of  the  separate  sections  of  the  road  by  which  they  are 
secured,  the  least  valuable  being  made  still  less  valuable  by  the  effort 
to  debar  them  of  the  right  to  participate  in  the  benefits  to  be  derived 
from  the  sale  of  the  mortgaged  property  as  a  whole.     And  this  is 
to  be  effected,  if  at  all,  on  the  claim  that  the  Series  A  bondholders 
are  entitled  to  a  separate  sale  of  that  division,  not  only  as  a  matter  of 
equity  practice,  but  also  under  the  terms  of  the  mortgage.     In  our 
opinion,  neither  the  practice  referred  to  nor  the  contract  mentioned 
will  justify  this  court  in  directing  a  mode  of  procedure  that  will  evi- 
dently produce  injurious  results  to  one  set  of  bondholders,  even  if  it 
causes  desirable  consequences  to  another. 

In  Campbell  v.  Railroad  C!o.,  1  Woods,  368,  Fed.  Cas.  No.  2.366,  cited 
by  appellants  as  a  notable  instance  of  the  sale  of  separate  divisions  of 
the  same  road,  the  court  (Mr.  Justice  Bradley  on  the  circuit),  while  so 
holding  under  the  peculiar  facts  there  presented,  took  occasion  never- 
theless to  say  that: 

"Cases  often  occur  -when  a  sale  of  the  property  out  and  out,  and  a  subse- 
qnent  adjustment  of  claims  upon  the  fund,  Is  the  only  just  method  ■which  can 
be  pursued.    But  whenever  a  specific  property  on  which  a  separate  incum- 
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branoe  exists  can  be  sold  sepuately,  vtithout  injury  or  Bacrifiee  of  that  or  other 
property,  it  ought  to  be  thus  sold,  so  as  to  secure  to  every  incumbrancer,  if 
practicable,  the  right  of  protecting  his  security  without  Involving  himself 
in  onerous  engagements,  or  l>cing  subjected  to  onerous  conditions." 

This  conclusion  of  that  eminent  jurist,  far  from  being  overlooked 
or  disregarded  by  us,  has  aided  us  materially  in  bur  investiga- 
tion of  this  case,  and  his  words  that  we  have  placed  in  italics  have 
had  much  to  do  in  aiding  us  in  reaching  the  result  we  now  announce. 
Concluding,  as  we  do,  that  ia  sale  by  divisions  would,  under  the  cir- 
cumstances of  this  case,  be  inequitable,  it  follows,  we  think,  that  the 
"double  method"  insisted  upon  by  the  appellants  would  be  impi'oper, 
for  the  reason,  among  others,  that,  as  the  court  would  not  confirm  a 
divisional  sale,  the  bids  could  only  be  used  as  a  mode  of  ascertaining 
the  relative  values  of  the  different  interests,  for  which  purpose  they 
would,  in  our  opinion,  for  the  reasons  already  given,  be  useless. 

The  duty  of  the  court  in  directing  the  method  of  sale  in  a  case 
like  this  is  both  difficult  and  delicate.  The  interests  appealing  to  it, 
each  and  all  of  them  entitled  to  the  same  careful  consideration,  are 
many  and  conflicting.  Here  is  a  struggle  between  the  holders  of  the 
three  series  of  bonds,  a  contest  as  to  a  part  of  the  property  between 
those  claiming  under  the  first  mortgage  and  those  under  the  consoli- 
dated mortgage,  an  effort  by  the  bondholders  under  the  latter  to  save 
from  the  general  wreck  some  little  part,  if  possible,  of  their  unfortu- 
nate investments,  and  here  also,  in  submission  to  the  Court's  decree, 
are  the  interests  of  the  mortgagor  and  the  rights  of  the  public. 

An  extended  discussion  of  the  question  of  the  valuation  of  the  sev- 
eral divisions  of  the  road,  of  the  different  branches,  and  of  the  inter- 
eat  of  the  Cape  Fear  &  Yadkin  Valley  in  the  South  Carolina  Pacific 
Railroad,  as  shown  by  the  master's  report  and  the  evidence  returned 
with  it,  is  not  deemed  essential  by  us.  The  matter  was  carefully  ex- 
amined by  the  court  below,  after  full  argument  by  counsel,  and  the 
values  then  fixed  and  the  apportionments  then  made  will  not  be  dis- 
turbed by  this  court.  Our  investigation  has  involved  the  study  of 
the  master's  report,  including  the  testimony  filed  therewith,  and  the 
application  of  the  same  to  the  conceded  facts  of  this  case,  and  we 
reach  the  conclusion  that  the  method  adopted  by  the  court  below  for 
the  distribution  of  the  proceeds  of  sale  is  one  that,  if  it  works  in- 
justice to  the  appellants,  neither  they,  with  their  financial  experi- 
ence, nor  their  counsel,  with  all  thSir  legal  ability,  have  been  able  to 
point  out. 

The  assignments  of  error  not  specifically  referred  to  have  been  in 
substance  disposed  of  in  the  discussion  of  the  general  qneations  in- 
volved herein. 

Counsel,  in  their  oral  arguments  and  on  their  briefs,  discussed  the 
proper  construction,  as  well  as  the  constitutionality,  of  the  act  of  the 
general  assembly  of  North  Carolina  of  the  8th  day  of  March,  1897, 
entitled  "An  act  to  amend  section  698  of  the  Code,"  but  we  have  not 
found  it  necessary  to  consider  that  legislation  in  connection  with  the 
questions  raised  in  this  case.     The  decree  appealed  from  is  afl9rmed. 

PURNELL,  District  Judge  (dissenting).  I  concur  in  the  reasoning 
and  conclusion  that  the  coupona  of  tb«  bonds  must  be  paid  before 
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the  bonds  themBelvee,  bat  cannot  concur  in  the  couclnsion  as  to  the 
method  of  sale.  The  holders  of  the  different  series  of  bonds,  and 
esjpecially  of  Series  A,  have  never  accepted  the  terms  of  the  mort- 
gage of  1889,  and  their  rights  must  be  adjudicated  under  the  terms  of 
the  mortgage  of  1886.  Since  the  adoption  of  the  state  constitution 
in  1868  Uie  policy  and  law  of  North  Carolina  in  regard  to  corpora- 
tions has  been  materially  changed.  Charters  granted  prior  to  1868 
were  held  to  be  contracts,  which  the  l^islature  could  not  change 
without  the  consent  of  the  corporation.  In  Mills  v.  Williams,  33  N. 
C.  561,  Pearson,  J.,  afterwards  chief  justice,  ^>eaking  for  the  supreme 
court  of  the  state,  in  a  very  learned  opinion,  after  stating  the  differ- 
ence between  public  and  {Mivate  corporations,  says: 

"The  expectation  of  benefit  to  the  pnbllc  is  the  moTing  ponslderatlon  on  the 
one  side,  and  that  of  expected  remuneration  for  the  outlay  is  the  consideration 
for  the  other.  It  is  a  contract,  and,  therefore,  cannot  be  modified,  changed, 
or  annulled  without  the  consent  of  both  parties." 

Tliis  is  in  accord  with  many  decisions  of  the  supreme  court  of 
Korth  Carolina  and  of  the  supreme  court  of  the  United  States,  follow- 
ing the  decision  of  the  latter  court  in  the  Dartmouth  College  Case, 
4  \Yheat.  518.  The  same  doctrine  is  held  in  Railroad  Co.  v.  Reid, 
13  Wall.  264,  wliich  was  a  writ  of  error  from  the  supreme  court  of 
the  state  reversed  by  the  supreme  court  of  the  United  States.  The 
constitution  since  1868  (artide  8,  §  1),  reserves  to  the  state  the  right 
to  alter  from  time  to  time,  or  to  repeal,  all  acts  of  incwporation  other 
than  municipal,  and  it  is  held  that  a  corporation  which  has  accepted 
an  amendment  to  its  charter  since  1868  is  under  this  provision.  Th(> 
large  number  of  acts  of  incorporation  passed  at  every  session  of  the 
legislature  shows  the  facility  with  which  franchises  are  obtained, 
notwithstanding  there  is  a  general  corporation  law  and  a  provision 
in  the  article  of  the  constitution  quoted  that  "corporations  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes  and  in  cases  where,  in  the  judgment 
of  the  l^pslature,  the  object  of  the  corporation  cannot  be  obtained* 
under  general  laws."  Whether  the  reservation  in  this  article  of  the 
constitution  would  place  charters  granted  by  the  legislature  upon 
the  same  l^pl  footing  with  charters  with  the  right  to  diminish  or 
impair  the  rights  granted  without  the  consent  of  the  grantees,  it  is 
unnecessary  to  decide,  but  it  would  not  give  to  the  legislature  power 
to  disturb  vested  rights  acquired  in  pursuance  of  a  charter  granted 
or  former  act  of  the  legislature.  A  state  legislature  cannot  impair 
the  obligation  of  a  contract  or  disturb  rested  rights  in  violation  of 
the  constitution  of  the  United  States.  With  the  incorporators  the 
legislature  may  deal ;  but  when  third  parties,  patting  faith  in  an  act 
of  the  legislature,  have  made  contracts  and  acquired  rights  of  prop- 
erty, the  legislature  cannot  disturb  them.  Therefore  the  act  of  1897, 
referred  to,  would  be  declared  unconstitutional  and  Inoperative  if 
attempted  to  be  applied  to  the  mortgage  made  or  the  bonds  issued  in 
1886  in  pursuance  of  the  act  of  the  legislature  of  1883.  It  is  well 
settled  that  the  laws  which  are  in  force  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  perfcnmed,  enter  into  and 
form  a  part  of  the  contract  as  much  as  if  th^  were  incorporated  in 
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its  terms.  This  principle  embraces  the  acts  which  affect  its  va- 
lidity, construction,  discharge,  and  enforcement,  or  the  remedies  un- 
der the  contract.  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535; 
Walker  v.  Whitehead,  16  Wall.  314;  Bamitz  v.  Beverly,  163  U.  8. 
118,  16  Sup.  Ct.  1042;  Edwards  v.  Kearzey,  9G  TJ.  S.  595.  Notwith- 
standing the  constitutional  provisions  in  article  8,  before  quoted, 
and  a  general  railroad  law  in  the  state,  it  appears  from  the  acts  of 
the  legislature — the  only  source  from  which  courts  can  derive  any 
authentic  evidence  of  a  state  policy  as  to  corporations  (Swann  v. 
Swann,  21  Fed.  301)— parties  building  or  buying  railroads  in  North 
Carolina  almost  invariably  go  to  the  legislature  for  a  new  franchise, 
it  is  reasonable  to  suppose  that  a  purchaser  at  a  sale  of  this  jwoperty, 
either  as  an  entirety  or  in  divisions,  would  apply  to  that  body  for  a 
new  charter.  The  act  of  1897,  subject  to  aJI  these  objections  and 
others,  should  not,  therefore,  "chill  the  sale,"  as  said  by  the  circuit 
judge,  or  in  any  way  affect  it;  nor  should  its  passage  have  any  weight 
with  a  court  of  equity  in  determining  the  best  method  of  sale  for  this 
important  property.  Lobbyists  should  not  be  permitted  to  affect 
pending  litigation,  especially  when  they  are  inadvertent  to  constitu- 
tional provisions. 

Courts  of  equity  do  not  make  contracts.  Iliere  can  be  no  doubt 
about  the  principle  contended  for  by  appellees  that  under  a  deed  of 
trust  containing  a  power  of  sale  application  may  be  made  to  the  court 
to  decree  a  sale,  but  a  court  of  equity  will  follow,  as  nearly  as  may 
be,  the  provisions  of  the  deed  itself.  The  application  to  the  court 
does  not  change  the  contract  made  by  the  parties  themselves,  and, 
upon  this  principle  that  the  parties  have  so  contracted,  preference 
is  given  to  the  holders  of  the  coupons  to  the  bonds  themselves.  To 
hold  otherwise  is,  in  effect,  to  hold  that  the  court  may  do  what  the 
lawmaking  power  cannot, — impair  the  obligation  of  a  contract  . 

The  original  purpose  of  this  railroad  seems  to  have  been  to  estab- 
lish railroad  communication  between  Fayetteville,  at  the  head  of  navi- 
•gation  on  the  Cape  Fear  river,  and  the  coal  beds  of  Chatham,  county, 
near  the  center,  and  not  in  the  western  part  of  the  state,  as  is  errone- 
ously stated.  From  this  original  purpose  tlie  Cape  Fear  &  Yadkin 
Valley  Railroad  has  been  formed  by  additions  from  time  to  time. 
At  the  date  of  the  mortgage  (1886)  only  that  part  known  as  ''Divi- 
sion A"  had  been  built,  and  the  mortgage  was  on  all  the  road  then 
in  esse  to  secure  this  series  of  bonds.  I  agree  with  the  learned  cir- 
cuit judge  that  the  usual  and  the  best  mode  of  ascertaining  the 
value  of  property  is  by  public  auction,  and,  where  the  parties  have  by 
their  own  deed  and  contract  established  a  method  of  sale,  a  court 
of  equity  should  follow  that  method  prescribed  by  the  parties  them- 
selves. Expert  testimony  and  estimates  may  be  biajsed  and  in- 
fluenced by  circumstances  of  which  the  court  can  know  nothing. 
They  do  not  make  values.  The  safest  test  of  the  value  of  property 
is  what  it  will  bring  in  the  open  market.  The  parties  contracted  as 
to  how  this  property  should  be  sold,  and  how  its  value  should  be  ascer- 
tained, and  that  contract  seems  to  me  to  be  binding  even  on  a  court 
of  equity.  The  mortgage  provides  that  the  property  shall  be  sold 
"first  as  an  entirety,  and  in  case  that  no  accq)table  bidder  is  forth- 
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coming  for  the  said  property  as  an  entiretj',  then  the  said  trustee 
shall  proceed^  to  sell  separately  the  three  divisions  of  the  road  herein- 
before made,'  and  upon  which  the  several  series  of  bonds  are  hereby 
maJde  or  intended  to  be  made  first  liens."  Who  is  to  det^mine  what 
is  an  acceptable  bid  for  the  road  as  an  entirety  is  left  in  doubt,  and 
there  is  no  means  for  determining  how  this  question  was  to  be  set- 
tled. Is  the  bid  to  be  acceptable  to  the  trustee?  To  the  bondholders? 
If  so,  to  which  class,  or  to  the  party  of  the  lirst  part?  Or  was  it  to  be 
acceptable  to  all  of  these  parties?  A  satisfactoiy  answer  to  either 
question  is  not  possible.  Disregarding,  then,  this  language,  doubt- 
ful and  ambiguous,  the  mortgage  provides  for  the  sale  of  the  property 
first  as  an  entirety  and  then  by  divisions,  the  bid  to  be  accepted  that 
realizes  the  best  price  for  the  parties  directly  interested  in  the  prop- 
erty on  which  they  hold  the  first  Hen, — what  is  known  among  auc- 
tioneers (an  every-day  practice  at  public  sales)  as  an  upset  sale.  The 
sole  object  of  the  court,  keeping  in  view  welhestablished  principles, 
must  be  to  secure  to  the  parties  in  this  cause  the  best  result  for  the 
property  in  which  they  have  an  interest.  This,  it  seems  to  me,  will 
be  accomplished  by  following  the  contract  made  by  the  parties  them- 
selves, and  not  invoking  any  of  the  extraordinary  or  extrajudicial 
powers  of  a  court  of  equity.  • 

Where  there  is  a  well-established  rule  of  property  in  a  state,  the 
courts  of  the  United  States  will  follow  that  rule.  Barber  v.  Rail- 
way Co.,  166  U.  S.  83, 17  Sup.  Ct.  488,  and  cases  cited.  The  rule  in 
North  Carolina  in  regard  to  mortgages  and  deeds  of  trust  is  well  set- 
tled by  a  number  of  decisions  of  the  supreme  court  of  that  state. 
The  doctrine  that  a  mortgage  is  a  mere  incident  to  the  debt  has  never 
been  favorably  considered  by  the  courts  of  the  state,  but  these  courts 
hold,  with  a  rare  exception,  to  the  better  doctrine  that  it  is  a  direct 
appropriation  of  the  mortgaged  property  to  the  payment  of  the  debt, 
and  a  direct  proceeding  may  be  maintained  to  subject  the  property 
to  the  payment  of  the  debt  for  which  it  is  appropriated  as  a  securitv. 
Murphy  v.  McNeil,  82  N.  C.  221;  Capehart  v,  Dettrick,  91  N.  C.  344. 
It  is  equally  as  well  settled  that  the  grantor  in  a  mortgage  or  deed 
of  trast  cannot,  after  execution,  vary  in  any  way  the  trust.  Ingram 
T.  Kirkpatrick,  41  N.  0.  463;  Hogan  v.  Strayhom,  65  N.  C.  279. 

Applying  these  well-established  rules  of  property  to  the  case  under 
consideration,  the  conclusion  must  be  that  the  mortgage  of  1886  was 
an  appropriation  of  the  road  then  constructed  from  Greensboro  to 
the  South  Carolina  line,  known  as  "Division  A,"  to  the  payment  of  the 
series  of  the  bonds  known  as  the  "A"  bonds;  and  of  Division  B,  from 
Greensboro  to  Mt.  Airy,  not  completed,  to  the  payment  of  the  series 
of  bonds  known  as  the  "B"  bonds;  and  Division  C,  from  Fayetteville 
to  Wilmington,  not  commenced,  to  the  payment  of  the  series  of  bonds 
known  as  the  "Series  G"  bonds;  and  that  after  the  execution  of  this 
mortgage  neither  the  railroad  company,  the  trustee,  nor  the  legisla- 
ture could  vary  the  trust.  Three  years  after,  the  debt  being  still  un- 
paid, there  remained  in  the  company  only  an  equity  of  redemption  as 
to  this  property  to  be  appropriated  to  the  payment  of  the  debt  secured 
by  the  mortgage  of  1889.  Registration  being  l^^al  notice,  those 
clauning  under  this  latter  mortgage  took  with  notice  of  the  provi- 
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• 

sions  of  the  mortgage  of  1886,  and  it  appears  from  the  nuHrtgage  itself 
they  had  actual  knowledge,  and  were  well  advised  as  to  all  of  its  pro- 
visiona  They  cannot  now  be  heard  to  vary  any  of  the  'trnsts,  r«n- 
edies,  or  rights  under  the  prior  mortgage.  Equity  may  grant  them 
a  hearing  as  to  the  distribution  of  the  surplus  funds  after  the  debts 
Hecured  by  the  prior  mortgage  are  satisfied,  and  as  to  the  best  method 
of  realizing,  the  largest  returns  from  a  sale  of  the  property,  but  they 
should  not  be  heard  to  question  the  validity  of  prior  liens  subject  to 
which  they  accepted  a  second  lien.  Bronson  r.  Railroad  Co.,  2  Wall. 
283. 

The  mortgage  provided  for  a  distribution  of  the  proceeds  in  the 
event  of  sale  in  language  easily  understood  and  constituting  a  part  of 
the  contract.     The  provisions  are  as  follows: 

"It  [trustee]  shall  apply  the  residue  of  the  proceeds  of  said  sale  [after  paying 
certain  expenses]  to  the  payment,  first,  to  the  interest  due  on  said  bonds 
outstanding  secured  or  intended  to  be  secured  hereby;  and,  secondly,  to  the 
principal  of  said  bonds  In  full,  if  the  said  purchase  money,  after  deducting 
the  expenses  above  mentioned,  be  sufficient;  but,  if  not,  then  pro  rata." 

"Pro  rata"  here  means  that  creditors  are  to  be  paid  or  to  prorate 
with  those  of  the  same  class,  and  the  holders  of  A  bonds  would  be 
paid  out  of  the  funds  arising  out  of  the  ^le  of  the  road  as  an  entirety 
according  to  the  bids  for  the  property  especially  appropriated  as  a 
security  for  this  series  of  bonds;  and  this  rule  would  apply  to  the 
other  divisions  of  the  road,  and  the  payment  of  the  bonds  for  which 
they  are  appropriated  as  a  security.  There  should  therefore  be  a 
sale  of  the  road  first  as  an  entirety,  and  then  by  divisions.  It  is  so 
provided  in  the  contract     With  great  deference,  I  dissent 


OLIVER  FINNEY  GROCERY  00.  v.  SPEED  et  aL 
(Circuit  Court,  W.  D.  Tennessee.    March  26,  1898.) 

t,  CONSTITUTIONAIi  LAW — StATB  TAXATION— INTERSTATE  CoMMBBCK. 

The  revenue  law  of  Tennessee  of  1897  (chapter  Ij,  Imposing  upon  all  mer- 
chants an  "ad  valorem  tax  upon  the  capital  invested  in  their  business  equal 
to  that  levied  upon  taxable  propBTty,"  and  whi<^  provides  that  tlte  amount 
assessed  against  the  merchant  shall  not  be  less  than  the  average  of  his  stock; 
during  the  preceding  year,  to  be  ascertained  by  adding  together  the  highest 
and  lowest  amounts  of  stock  on  hand  at  any  time,  and  dividing  the  sum  by 
2,  is  not  a  tax  upon  the  goods,  and  not  an  interference  with  interstate  coni-^ 
merce. 
Sl  Baxb— Privu^ob  Tax. 

The  privilege  tax  also  imposed  on  merchants  by  chapter  2  of  the  act,  to. 
the  extent  of  15  cents  "on  each  $100  worth  of  taxable  property,"  is  not  an 
Interference  with  interstate  commerce. 

This  was  a  suit  in  equity  by  the  Oliver  Finney  Grocery  Company 
againBt  B.  A.  Speed  and  others.  The  cause  was  heard  on  an  applica- 
tion for  a  temporary  restraining  order. 

Henry  Craft,  for  complainant. 

Geo.  B.  Peters,  C.  D.  M.  Green,  and  W.  B.  Eldridge,  for  defendants. 

HAMMOND,  J.  The  application  for  a  tempwary  restraining  order 
until  the  motion  for  a  preliminary  injunction  can  be  heard  must  be> 
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refused.      The  bill  seeks  to  raise  the  question  whether  or  not  a  "li- 
cense" or  "privilege'*  tax  levied  opon  a  merchant  importing  goods 
from  other  states  and  foreign  conn^es  for  aale  in  this  state  in  original 
packages  is  in  violation  of  the  constitntion  of  the  United  Btates,  as  an 
impost  or  duty  upon  imports,  or  it  is  a  regulation  of  f  ordgn  or  inter- 
Btate  conunerce  forbidden  to  the  states.     But,  in  my  judgment,  this 
question  is  not  presented  by  the  facts  of  tibiis  case,  since  tht  Ten- 
nessee act  for  the  assessment  and  collection  of  revenue  for  the  state 
for  county  and  municipal  purposes,  of  April  30,  1897  (chapter  1),  and 
its  companion  act,  to  provide  revenue  for  the  state  (chapter  2,  pp. 
1-50,  Pnb.  Acts  1897),  do  not  levy  a  license  or  privilege  tax,  at  least 
not  to  the  extent  claimed  by  this  bill.     Neither  is  the  tax  complained 
of  a  direct  or  an  indirect  impost  upon  the  goods  so  imported,  in  any 
sense  whatever.     It  is  for  the  most  part  simply  a  tax  upon  the  cap- 
ital of  the  "merchant,"  the  defendant  company  in  this  case,  employed 
in  the  bnsiness  in  which  it  is  engaged,  namely,  that  of  buying  and 
selling  interstate,  domestic,  and  foreign  merchandise.     The  revenue 
act  does  provide  for  a  privilege  tax  of  16  cents  on  each  (100  "of  taxable 
property."     But  the  bill,  as  drawn,inake8  no  separation  or  distinction 
between  this  part  of  the  tax  and  tiie  40  cents  on  the  flOO  "upon  the 
average  capital  invested"  of  the  main  tax  increased  by  a  subsequent 
act  of  April  10,  1897  (chapter  3,  p.  81,  Pub.  Acts),  to  45  cents,  if  that 
act  applies  to  this  tax  at  all.     Neither  does  the  bill  show  any  separa- 
tion or  distinction,  in  the  levies  made  and  complained  of  by  the  bill, 
between  the  amount  of  taxes  claimed  upon  foreign  and  interstate 
merchandise  and  those  claimed  upon  mere  domestic  merchandis«'.     ft 
is  tme,  the  bill  shows  that  a  return  for  taxation  or  assessment  was 
made  only  of  dcxnestic  goods  as  to  which  the  taxes  were  paid ;  but  the 
increased  assessment  made  by  the  taxing  officials  under  the  authority 
of  these  acts,  as  presented  by  the  bill,  takes  no  note  of  either  of  the 
above  distinctions,  and  the  levy  seems  to  have  been  made  in  a  lump 
sum  upon  assessments,  so  far  as  we  can  see  from  the  bill,  wholly 
igDOTing  these  distinctions.     Therefore,  in  the  present  condition  of 
the  bill,  it  would  be  impossible  to  consider  any  differences  of  legal 
right  to  the  tax  based  on  these  distinctions  if  any  such  differences 
there  be.     The  bill  quotes  so  much  of  the  legislation  as  was  deemed 
necessaiy  to  present  the  question  made  by  the  bill,  commencing  with 
section  19  of  the  assessment  act;  but  its  proper  construction  requires 
a  full  reading  of  all  the  sections  of  both  of  the  acts,  to  develop  the 
scheme  of  taxation  contained  in  them,  and  from  this  it  abundantly 
appears  that  it  is  an  entire  misapprehension  of  their  effect  to  suppose 
that  the  assessment  complained  of  in  this  bill  is  wholly  either  a 
"license"  tax  or  a  "privilege"  tax  npon  the  importer,  or  a  direct  or  in- 
direct tax  upon  the  goods  imported.    Forty-flve  per  cent,  of  it  is  "an 
ad  valorem  tax  upon  the  capital  invested  in  their  business,"  levied 
upon  "merchants"  by  section  18  of  the  assessment  act  (chapter  1,  p. 
15),  and  section  3  of  the  revenue  act  (chapter  2,  p.  50),  as  increased  by 
the  supplemental  act  (chapter  3,  p.  81),  if  this  increase  applies  to  the 
"merchant's  tax."     It  is  perhaps  a  misnomer  to  call  it  an  "ad  valorem 
tax."  but  that  is  not  material.     The  confusion  arises  out  of  the  pe- 
cuHar  process  provided  in  the  act  for  levying  the  merchant's  tax. 
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Ab  before  stated,  it  does  impose  a  privilege  tax  upon  merchants, 
which  is  measured  in  the  same  way  as  the  so-called  "ad  valorem  tax*' 
upon  capital,  namely,  by  a  percentage  upon  the  capital  or  property, 
whichever  is  used  as  a  basis  of  computation.  But  in  wder  to  secure 
this  tax,  both  as  to  the  assessment  and  collection,  the  act  requires 
"merchants"  to  be  licensed  as  other  privileged  occupations  are  to  be 
licensed,  and  seemingly  the  same  protection  is  extended  by  the  act  to 
the  tax  upon  the  merchant's  capital  as  that  upon  his  privilege.  But, 
manifestly,  the  tax  upon  the  capital  does  not  thereby  become  a  privi- 
lege or  license  tax;  the  separation  between  the  two,  both  in  the  levy 
and  assessment  of  the  tax,  being  carefully  provided  for  by  the  act 

Section  1  of  the  assessment  act  declares  that  all  property,  real, 
personal,  and  mixed,  shall  be  assessed  for  taxation.  Bection  2  de- 
clares exemptions,  and  section  3  provides  that  the  assessment  for  all 
purposes,  of  personal  property,  privileges,  and  polls,  shall  be  as- 
sessed annually,  and  real  estate  every  four  years.  Section  7  provides 
that  personal  property  shall  be  aaeessed  under  enumerated  heads, 
including  "(2)  stocks  of  merchandise,  wares,  goods,  and  chattels,  kept 
on  hand,  or  in  store,  for  sale,  trade  or  traffic;  but  the  value  of  the 
same  shall  not  be  included  in  the  tax  values,"  etc.  The  act  then  pro- 
ceeds to  direct  how  assessments  shall  be  made,  seriatim,  under  these 
various  heads,  numbering  11.  It  reaches  "merchants"  at  uectioa  18, 
thus: 

"Tbat  merchants  shall  pay  an  ad  valorem  tax  upon  the  capital  Invested  in 
their  business,  equal  to  that  levied  upon  taxable. property;  and  the  term  'mer- 
chant' as  used  In  this  act  Includes  all  persons,  copartnerships  or  corporations  en- 
l^ged  in  trading  or  dealing  io  any  kind  of  goods,  wares,  merchandise,  either  on 
land  or  In  steamboats,  wharf-boats  or  other  craft,  stationed  or  plying  In  the 
waters  of  the  state,  and  confectioners,  and  whether  such  goods,  wares,  and 
merchandise  be  kept  on  band  for  sale  or  the  same  be  purchased  and  delivered 
for  proflt.  as  ordered;  bnt  nothing  in  this  act  contained  shall  In  any  way  affect 
the  collection  of  privilege  taxes  upon  the  avocations  declared  by  this  act  to  be 
prirlleges." 

Then  follow  sections  19  et  seq.,  as  quoted  in  the  bill,  and  they  need 
not  be  quoted  here.  Section  19  and  those  following  are  designed  to 
regulate  the  assessment  and  collection  of  license  and  privilege  taxes, 
but  they  include  also  a  regulation  for  the  assessment  and  collection 
of  the  "merchant's  capital  tax"  provided  for  in  section  18,  as  above 
quoted;  plainly  because  the  merchant  is  paying  both  a  capital  tax  and 
a  privilege  tax,  each  being  ascertained  by  the  same  method  of  pro- 
cedure. This  bill  gratuitously  assumes  that  it  is  all  a  privilege  or 
license  tax.  The  scheme  seem«  to  be  that  the  merchant's  capital  tax 
assessed  shall  be  levied  upon  his  own  return  by  a  true  statement  under 
oath  "of  the  amount  of  capital  invested  in  such  business,  during  said 
twelve  months"  (section  20);  and  "levied  the  amount  of  capital  in- 
vested in  his  business  to  be  assessed  for  taxation"  (section  22, 
subsec.  1). 

It  is  to  be  noted  that  this  is  not  at  all  a  tax  upon  the  goods  or  their 
value,  but  upon  the  amount  of  the  capital,  as  shown  by  the  merchant 
under  oath.  It  is  entirely  true  that  subsection  1  of  section  22,  in 
order  to  checkmate  any  underassessment  by  the  merchants  under 
their  statement  of  the  amount  of  capital  invested  in  the  business, 
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declares  that  nnder  no  circumstances  shall  the  amount  to  be  assessed 
against  the  merchant  be  less  than  the  average  value  of  the  amount  of 
stock  on  hand  during  the  preceding  year,  which  average  amount  is 
to  be  ascertained  by  adding  togetha-  the  highest  and  lowest  amount 
of  stock  on  hand  at  any  one  time,  respectively,  during  the  year,  and 
dividing  the  aggregate  by  two,  which  average  amount  "shall  be 
deemed  the  taxable  value  of  the  capital  of  such  merchant,  upon  which 
he  shall  pay  the  taxes  levied  for  state,  county,  and  municipal  purposes. 
It  is  also  true  that,  in  a  subsequent  requirement  of  section  22,  the 
clerk  of  the  court  and  the  district  attorney  are  authorized,  upon  cita- 
tion and  notice,  to  correct  any  untrue  statement  made  by  the  mer- 
chant under  oath  where  it  is  considered  not  just  and  correct  by  the 
clerk,  so  as  to  conform  the  assessment  to  the  facts,  and  to  truly  ascer- 
tain the  capital,  as  defined  in  subsection  1,  §  22.  above  quoted.     But 
it  is  obvious  from  these  provisions  and  the  whole  act  that  no  assess- 
ment is  made  upon  the  goods  directly  or  indirectly,  either  by  way  of 
import  tax  or  otherwise,  and  that  this  valuation  of  the  stock  on  band 
to  ascertain  the  average  capital  is  only  a  method  of  determining  the 
amount  of  capital  that  the  merchant  has  invested  in  his  business  for 
taxation,  whenever  it  becomes  necessary  to  ascertain  it  otherwise  than 
by  his  own  sworn  statement  of  that  amount.    If  his  own  statement 
is  satisfactory  to  the  officers,  there  may  be  no  valuation  of  the  goods 
at  all,  for  it  is  only  in  the  event  of  a  disagreement  between  them  that 
it  is  necessary  to  make  this  valuation.     Of  course,  the  merchant,  in 
making  his  sworn  statement  of  the  capital  be  liais  invested  in  the 
business,  may  adopt  the  rule  of  the  statute  for  ascertaining  it,  but 
he  is  required  to  make  a  true  statement,  irrespective  of  that  rule. 
Besides,  it  is  directly  provided  in  subsection  2,  §  22,  that  if  the  average 
stock  on  hand,  ascertained  by  the  valuation  of  the  highest  and  lowest 
quantity  during  the  year,  and  dividing  by  two,  shall  be  less  than  the 
capital  stock  invested,  the  merchant  shall  pay  on  the  capital  stock, 
and  not  on  the  lesser  valuation.     It  is  also  provided  by  that  subsec- 
tion that  "the  word  'capital,'  as  used  in  this  and  the  foregoing  section, 
shall  be  construed  to  mean  the  average  amount  of  stock  on  hand 
daring  the  year  in  which  it  was  ofifered  for  sale,  the  amount  to  be  as- 
certained as  provided  in  the  first  section  hereof."     So  that  it  is  wholly 
a  misapprehension  of  the  bill  in  this  case  to  treat  this  scheme  of  tax- 
ation as  one  levied  directly  or  indirectly  upon  the  goods.     The  valua- 
tion made  of  them  is  only  for  the  purpose  of  fixing  under  certain  cir- 
cumstances the  amount  of  the  capital  stock  for  taxation,  and  the  legis- 
lature might  have  resorted  to  any  other  convenient  method  of  deter- 
mining that  amount  in  the  event  the  taxing  officers  were  not  satisfied 
with  the  sworn  statement  of  the  merchant.    They  might  have  directed 
that  it  should  be  ascertained  by  sunmiing  up  the  amount  due  or  paid 
on  the  invoices  of  the  purchaser  of  the  goods,  or,  as  is  done  in  cases 
of  insurance,  by  taking  the  amount  of  the  sales,  and  deducting  the 
profits,  or  by  any  other  convenient  and  just  method  of  determining 
the  amount  of  money  which  the  citizen  engaged  in  the  business  of 
selling  merchandise  has  invested  in  that  business. 
Tliat  this  is  a  proper  construction  of  the  act,  and  that  this  method 
°  of  a  special  assessment  upon  merchants  by  segregating  their  mer- 
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chandise  from  their  other  property  is  intended,  la  shown  by  subdivision 
2  of  section  7  of  the  assessment  act,  which  says  distinctly  that  stocks 
of  merchandise  shall  not  be  included  in  the  tax  values  assessed  on 
other  personal  property,  this  evidently  being  reserved  for  the  special 
methods  of  assessment  and  collection  subsequently  provided  for  in  the 
section  already  noticed.  And  there  are  other  indications  not  nec(^- 
sary  to  note,  all  through  the  act,  showing  that  this  is  a  tax  upon  th»* 
capital  of  the  merchant  invested  in  his  business,  and  not  in  any  sensf 
a  tax  upon  the  goods  on  hand  or  their  value,  either  directly  or  indi- 
rectly; and  the  argument  used  to  convert  it  into  a  tax  upon  goods 
imported  from  another  state  or  foreign  countries  might  just  as  well 
be  used  to  resist  the  poll  tax,  as  being  also  a  tax  upon  the  importa- 
tions, because  it  is  a  tax  upon  the  person  of  one  engaged  in  the  busi- 
ness of  an  importer.  This  is  a  tax  upon  capital  engaged  in  the  busi- 
ness of  merchandising,  and  there  iB  not  a  line  in  the  whole  act  which 
in  any  sense  makes  any  discrimination  in  the  process  between  cap- 
ital invested  in  foreign  or  interstate  transactions  and  that  invested 
in  domestic  transactions  in  this  process  of  taxation.  As  before  staged. 
the  merchant  is  required  to  take  out  a  license,  and  to  conform  to  cer- 
tain provisions  about  giving  bond  and  securing  the  proper  assess- 
ment and  collection  of  his  merchant  taxes,  in  a  similar  manner  to 
that  required  of  those  who  are  engaged  in  the  occupations  which  are 
denominated  "privileges,"  and  taxed  only  as  such ;  and  by  section  3 
of  the  revenue  act  (chapter  2,  p.  50),  when  the  legislature  comes  to  fix 
the  rate  of  taxation,  a  merchant  is  taxed  40  cents  on  the  flOO,  as 
"an  ad  valorem  tax  upon  the  average  capital  invested  in  his  busi- 
ness," and  he  is  also  taxed  15  cents  on  each  (100  of  "taxable  prop- 
erty." Whatever  that  may  mean,  whether  on  his  taxable  merchant's 
capital,  or  on  that  and  all  his  other  taxable  property,  we  need  not  here 
inquire.  While  this  is  called  a  "privilege  tax,"  and  the  amount  is 
ascertained  by  computation  of  a  percentage  upon  the  taxable  property 
precisely  as  the  40  cents  is  ascertained,  by  computation  on  "taxable 
capital,"  it  is  really  an  arbitrary  tax  levied  upon  the  business  of  the 
merchant,  without  any  discrimination  as  to  the  character  of  the 
business  in  which  he  is  engaged  as  between  domestic  and  foreign  or 
interstate  goods  or  transactions.  As  before  stated,  this  bill  only 
shows  that  a  large  lump  sum  has  been  assessed  upon  the  plaintiff  in 
this  case,  and  it  discloses  or  complains  of  no  distinction  between  any- 
tiiing  which  may  have  been  assessed  as  privilege  taxes  and  that  which 
may  have  been  aawesaed  as  taxes  upon  the  merchant's  capital,  so  that 
we  do  not  now  know  what  the  facts  may  be  in  relation  to  that  assess- 
ment; but  certainly  the  whole  tax  should  not  be' enjoined  because  a 
part  of  it  might  be  unlawful,  while  the  illegality  does  not  appear 
upon  the  bill  as  it  is  now  drawn,  even  if  it  be  conceded  that  a  privi- 
lege tax,  however  the  amount  may  be  fixed,  which  is  levied  upon  a 
merchant  eng-aged  in  the  importation  of  foreign  or  interstate  goods, 
is  a  tax  upon  interstate  commerce,  which  the  court  is  not  now  at  all 
prepared  to  admit.  Therefore  this  application  for  a  restraining  order 
and  a  preliminary  injunction  must  be  denied  upon  the  construction 
of  the  act  itself,  the  tax  assessed  and  levied  being,  as  appears  by  the 
bill,  only  a  tax  upon  the  capital  of  the  merchant  which  is  invested 
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in  his  businees,  and  not  a  tax  upon  interstate  or  foreign  commerce, 
nor  a  restriction  or  a  discrimination  against  tlie  commerce. 

It  would  not  be  improper,  however,  to  say  a  word  as  to  the  argu- 
ment made  upon  the  adjudications  of  the  supreme  court  of  the  United 
ii^tates  wliich  are  supposed  to  avoid  this  tax  if  it  could  be  construed 
to  be  a  tax  upon  imported  goods  from  fordgn  countries  and  other 
states,  directly  or  indirectly,  as  a  license  or  privilege  tax.  The  argu- 
ment made  in  the  brief  of  counsel  assumes  that  the  case  of  Woodruff 
V.  Parham,  8  Wall.  123,  has  been  overruled  by  the  case  of  Leisy  v. 
Hardin,  135  U.  S.  100,  10  Sap.  Ot.  681.  This  latter  case  was  not  one 
involving  the  question  of  taxation  at  all,  and,  even  in  its  relation  to 
the  exercise  of  the  police  power  of  a  state  over  articles  of  interstate 
conmierce,  it  has  been  said  in  the  subsequent  case  of  Blumley  v.  Mass- 
achusetts, 155  U.  S.  461,  474, 16  Sup.  Ct.  154,  that  that  case  must  be 
restrained  in  its  application  to  the  case  actually  presented  for  deter- 
mination; and  it  is  very  doubtful  if  it  may  be  used,  as  is  sought  to  be 
done  in  this  case,  to  maintain  the  broad  position  that  all  articles  of 
imported  goods,  while  remaining  in  the  original  packages,  are  exempt 
from  taxation,  direct  or  indirect,  for  that  is  what  this  bill  means  in  its 
contentions.  It  is  still  more  doubtful  if  that  principle  can  be  held 
to  have  been  established  by  that  case  in  the  light  of  the  subsequent 
cases  of  Emert  v.  Missouri,  156  U.  S.  296,  15  Sup.  Ct.  .^67,  Coal  Co. 
v.  Bates,  156  U.  S.  577,  15  Sup.  Ot.  415,  and  Coal  Co.  v.  Louisi- 
ana, 156  U.  S.  590,  15  Sup.  Ct.  459,  in  which  the  cases  of  Leisy  v. 
Hardin,  supra.  Woodruff  v.  Parham,  supra.  Brown  v.  Houston,  114  U. 
8.  622,  5  Sup.  Ct.  1091,  Brown  v.  Maryland,  12  Wheat.  419,  and  many 
of  the  other  cases  relied  upon  by  plaintiff's  counsel  in  this  case,  are 
cited  by  the  court;  and  there  is  no  intimation  that  the  case  of  Wood- 
ruff V.  Parham,  supra,  is  regarded  by  that  court  as  having  been  over- 
ruled. In  Emert  v.  Missouri,  supra,  it  was  distinctly  held  that  a 
statute  of  a  state  by  which  peddlers  were  required,  under  a  penalty, 
to  take  out  and  pay  for  licenses,  making  no  discrimination  between 
residents  or  products  of  the  taxing  state  and  those  oliiiither  states, 
is  not  repugnant  to  the  constitution  of  the  United  States.  And  in 
Coal  Co.  V.  Bates,  supra,  it  was  held  that  a  tax  upon  coal  in  the  orig 
inal  barges,  in  wliieh  it  was  shipped  from  one  state  to  another,  was 
subject  to  local  taxation  in  the  state  whe^e  it  was  found;  and  in 
neither  of  these  last-cited  cases  was  there  any  dissent  among  th(> 
judges  who  differed  so  widely  in  Leisy  v.  Hardin,  supra,  and  Plumley 
V.  Massachusetts,  supra,  showing  that  it  was  not  considered  by  the 
court  that  Leisy  v.  Hardin  applied  to  the  cases  of  taxation  of  imported 
goods  held  in  their  original  packages  unsold.  In  the  cases  involving 
the  power  of  taxation,  the  determination  of  the  question  of  legality . 
or  illegality  as  affected  by  the  interstate  commerce  clause  of  the  fed- 
eral constitution  seems  to  depend  lai-gely  upon  the  question  of  unjust 
discrimination  between  the  products  of  the  taxing  state  and  the  prod- 
ucts of  other  states  introduced  by  importation ;  and  it  is  conceded  by 
the  brief  of  counsel  in  this  case  that  no  such  discrimination  has  been 
made  by  the  acts  of  the  Tennessee  legislature  we  have  now  under 
consideration.  It  is  not  necessary,  in  my  judgment,  to  give  any 
technical  attention  to  any  of  these  decisions,  for  the  reason  that  it  up- 
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pears  npon  the  face  of  the  bill  and  the  acts  of  the  legislature  that  the 
taxes  assessed  and  levied  are  not  assessed  and  levied  upon  the  im- 
ported goods  directly,  indirectly,  or  remotely  in  any  legal  sense,  bat 
are  "a  valid  exercise  of  the  power  of  the  state  over  persons  and  busi- 
ness within  its  borders,"  to  use  the  concluding  language  of  Mr.  Jus- 
tice Gray  in  the  case  of  Emert  T.  Missouri,  supra.  Application  de- 
nied. 

Addendum. 

The  bill  as  amended  sets  ont  section  3  of  the  act  of  1897  (chapter  2, 
known  as  the  ''Revenue  Act,")  levying  a  privilege  tax  on  merchants 
of  15  cents  "on  each  one  hundred  dollars  worth  of  taxable  property," 
etc.  And  it  claims  that,  at  least  as  to  this  "privilege  tax,"  the  act  is 
obnoxious  to  the  federaJ  constitution,  qs  a  tax  or  restriction  on  in- 
terstate commerce.  But  I  do  not  think  so.  There  is  in  the  act  no 
possible  discrimination  as  against  that  kind  of  commerce.  The  com- 
putation for  the  privilege  tax  is  not  made  on  the  values  of  interstate 
articles  of  commerce  more  than  on  the  values  of  domestic  articles  of 
commerce,  nor  on  the  capital  invested  in  one  more  than  on  the  cap- 
ital invested  in  the  other.  In  my  judgment,  it  is  not  levied  on  either, 
as  goods  or  as  commerce,  but,  like  a  poll  tax,  ia  levied  on  the  per- 
sons engaged  in  the  business  of  merchandising  for  the  privilege  of 
exercising  the  vocation  of  a  merchant,  not  tlmt  of  an  importer  or 
dealer  in  interstate  or  foreign  merchandise,  bat  upon  all  domestic 
dealera  as  welL  Section  18  of  the  assessment  act  declares  in  terms 
that  it  is  a  tax  on  the  vocation.  The  amount  assessed  for  this  privi- 
lege varies  according  to  the  amount  of  the  dealings  as  shown  by 
the  "worth  of  taxable  property";  whether  of  all  the  merchant's  tax- 
able property,  real,  personal,  and  mixed,  or  only  that  known  in  the 
act  as  "merchant's  capital,"  we  need  not  say.  Certainly,  it  is  not  lev- 
ied alone  on  interstate  commerce  articles  or  dealers,  and,  as  before 
suggested,  is  not  more  a  tax  on  interstate  commerce  than  a  poll  tax 
on  the  meri^ant  might  be. 

In  the  cjwe  of  Bobbins  v.  Taxing  Dist.,  120  U.  6.  496,  7  Sup.  Ct. 
392,  it  is  reniai-ked  that  the  mere  calling  the  business  of  a  drummer 
a  "privilege"  cannot  make  it  so.  So,  the  mere  calling  a  tax  a  "priv- 
ilege tax,"  or  declaring  an  occupation  a  privUege,  cannot  make  it  an 
unlawful  tax  on  interstate  commerce,  if  in  fact  that  kind  of  com- 
merce be  not  especially  burdened  or  injured  or  restricted  by  it  in 
favor  of  domestic  commerce,  where  it  has  no  unfavorably  discrimi- 
nating quality  against  the  citizens  or  products  of  other  states.  As 
said  in  Freight  Tax  Case,  15  Wall.  232,  the  constitutionality  or  nn- 
.  constitutionality  of  a  state  tax  is  to  be  determined,  not  by  the  form 
or  agency  through  which  it  is  to  be  collected,  but  by  the  subject 
upon  which  the  burden  is  laid, — the  ultimate  burden.  Here  it  is  not 
laid  on  the  importations  of  the  plaintiff,  but  upon  all  its  property,  of 
every  kind,  possibly  if  we  look  only  to  the  mere  form  of  words  in 
making  the  levy,  and  certainly  so  if  we  look  only  to  ultimate  results; 
for  it  is  an  amount  to  be  paid  out  of  its  general  funds,  and  surely  not 
out  of  the  proceeds  of  importations  more  than  out  of  any  other  class 
of  merchandise  or  other  property  whatever.    If  we  look  only  at  the 


Digitized  by 


Google 


FAIRFIELD  FLORAL  00.  V.  BRADBCRY.  415 

person  paying  the  privilege  tax,  or  at  the  occupation  of  that  person, 
it  is  not  levi^  on  an  importer  qua  importer,  as  in  the  Bobbins  C3ase, 
supra,  but  upon  every  one  alike  engaged  in  that  occupation  of  buying 
and  selling  goods  of  each  and  every  li:ind,  foreign  and  domestic  It 
can  be  held  a  tax  on  importations  from  other  states  only  by  hold- 
ing to  the  broad  proposition  that  there  is  a  sanctity  about  imported 
articles  exempting  them  from  all  taxation,  whether  equally  with 
domestic  articles  or  differently  from  them  by  an  inequality,  arising 
out  of  unfair  discrimination  against  importations  and  importers.  No 
case  has  held  to  such  a  proposition. 

In  Emert  v.  Missouri,  supra,  this  construction  of  the  Bobbins  Case 
is  denied,  and  upon  the  force  of  language  quoted  from  that  case  itself, 
as  follows: 

"When  goods  are  sent  from  one  state  to  another  for  sale,  or  In  conseqnence  of 
a  sale,  they  become  part  of  the  general  property,  and  amenable  to  Its  laws; 
provided  that  no  discrimination  be  made  against  them  as  goods  ffom  another 
state,  and  that  they  be  not  taxed  by  reason  of  being  brought  from  another  state, 
but  only  taxed  In  the  usual  ■way  as  other  goods  are." 

Here  they  are  taxed  in  the  remotest  way,  incidentally,  if  at  all, 
and  not  in  the  least  unlike  all  other  goods  are  taxed  belonging  to  the 
merchant,  nor  indeed  not  unlike  all  his  other  taxable  property,  of 
whatever  kind,  for  that  seems  to  be  the  burden  of  the  statute.  And 
it  is  said  in  Ckml  Co.  v.  Bates,  supra,  that  it  cannot  be  seriously  con- 
tended, at  least  in  the  absence  of  congressional  legislation  to  the  con- 
trary, that  goods  which  are  the  products  of  other  states  are  to  be  free 
from  taxation  in  the  state  to  which  they  might  be  carried  for  use  or 
gale;  provided,  always,  that  the  assessment  doea  not  discriminate 
between  the  products  of  different  states.  The  application  for  a  tem- 
porary restraining  order  and  for  a  preliminary  injunction  are  denied, 
both  upon  the  original  and  the  amended  bilL    Ordered  accordingly. 


FAIRFIELD  FLORAL  CO.  V.  BRADBURY. 

(Circuit  Court  D.  Maine.     AprU  19,  1898.) 

t  IsjcKCTiON— Mandatory— What  Constitutes. 

Where  a  government  officer  has  interrupted  the  usual  coarse  of  business 
of  his  office,  an  Injimctlon  to  prevent  the  continuance  of  such  Interruption, 
although  it  would  incidentally  compel  the  officer  to  do  certain  minor  acts 
necessary  In  the  ordinary  course  of  business,  Is  not  mandatory. 

8.  BaMK — COSBTITIJTIOWAL  QCESTION — INJUNCTION  PENDENTE   LiTB. 

Where  an  injunction  is  asked  to  restrain  a  government  officer  from  con- 
tinuing  In  a  course  of  action,  entered  upcn  in  pursuance  of  a  federal  statute, 
and  the  court  on  preliminary  hearing  Is  In  doubt  as  to  the  constitutionality 
of  the  statute,  a  temporary  injunction  will  Issue  when  that  appears  to  be 
the  best  way  of  doing  Justice  pending  the  final  hearing. 
8.  CooRTs — Decistok  bt  Court  op  Appeai.8— Different  Circuits. 

In  general,  the  courts  of  one  circuit  should  follow  the  decisions  of  the 
court  of  appeals  In  another  circuit,  where  the  point  in  question  has  not  be^n 
passed  upon  by  the  supreme  court. 

lliis  was  a  suit  in  equity  by  the  Fairfield  Floral  Company  against 
W.  J.  Bradbury,  postmaster  at  Fairfield,  Me.  The  cause  was  heard  on 
a  motion  for  injunction  pendente  lite. 
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The  Fairfield  Floral  Company  was  carrying  on  at  Fairfield,  Me.,  a  business 
described  in  its  circular  adTertisements  as  the  "manufacture  of  artificial 
flowers,"  In  the  prosecntloD  of  which  it  received  through  the  Ttnited  States 
mails  a  very  large  number  of  letters,  post-offlce  money  orders,  and  packages 
of  merchandise;  and  it  forwarded  through  the  same  channels  large  numbers 
and  quantities  of  letters,  circulars,  and  materials.  The  attention  of  the  post- 
master general  having  been  called  to  this  business,  he  caused  inrestigatluu 
of  the  same  to  be  made,  and  became  satisfied  that  it  w.is  so  tainted  with 
fraud  as  to  mal^e  the  matters  and  things  so  received  and  sent  through  the 
mails  nonmailable  under  the  statutes  of  the  United  States,  and  accordingly, 
by  what  is  known  by  postal  authority  as  a  "fraud  order,"  be  forbade  the 
transmission  thereof  by  the  post  offices  ^nd  mails.  The  postmaster  at  Fairfield 
was  ordered  to  withhold  from  delivery  all  letters  and  packages  coming  to  that 
office  directed  to  the  Fairfield  Floral  Company,  and  to  pay  no  post-offlce 
money  orders  drawn  In  their  favor.  He  was  further  directed  to  retprn  to 
the  senders,  where  they  were  known,  all  letters  and  packages  received  and 
directed  to  the  Fairfield  Floral  Company,  and  to  return  to  the  dead-letter 
office  all  of  which  the  senders  were  unknown.  Pursuant  to  snch  direction 
from  the  pcetmaster  general,  the  local  postmaster  refused  payment  of  money 
orders,  withheld  delivery  of  the  matters  received,  and  returned  letters  and 
packages  to  the  senders,  or  to  the  dead-letter  office.  The  Fairfield  Floral 
Company,  after  unsuccessfully  demanding  from  the  local  postmaster  delivery 
of  all  things  received  at  his  office  and  directed  to  It,  and  also  after  In  vain 
presenting  for  payment  post-office  money  orders  drawn  payable  to  It,  brought 
its  bill  in  equity,  praying  that  the  local  postmaster  be  enjoined  from  so  with- 
holding letters  and  refusing  to  pay  orders.  Upon  motion,  the  court  directed 
a  restraining  order  to  issue  according  to  such  prayer  of  the  bill,  and  there- 
after, upon  hearing  of  a  motion,  a  temporary  Injunction  was  granted. 

J.  T.  Boynton  and  William  J.  Haines,  for  complainant 
Isaac  W.  Dyer,  U.  S.  Atty.,  for  respondent 

PUTNAM,  Circuit  Judge  (orally).  The  question  whether  or  not 
this  would  be  a  mandatory  injunction,  if  granted  to  the  entire  extent 
asked  for,  affords  no  difficult.  The  post  office  department,  through 
the  postmaster  at  Fairfield,  or,  so  far  as  we  are  concerned  here,  the 
postmaster  at  Fairfield,  has  interrupted  the  usual  course  of  business, 
and  the  injunction  is  to  prevent  the  continuance  of  that  interruption. 
If,  incidentally,  this  would  compel  the  postmaster  to  perform  some 
minor  things  which,  in  the  ordinary  course  of  business,  he  would  per- 
form, this  would  not  render  it  a  mandatory  injunction.  This  is  well 
expressed  in  Lennon's  Case,  166  U.  S.  548,  556, 17  Sup.  Ct.  658. 

The  statutes  might  have  provided  that  the  postmaster  general,  on 
evidence  sufficient  to  him  as  to  what  was  and  what  was  not  nonmail- 
able matter, — as  to  what  matter  in  the  mail  formed  a  part  of  the  al- 
leged fraudulent  scheme  of  the  c(mtplainant  in  this  case, — should  direct 
that  such  matter  should  not  be  delivered  to  the  complainant  The 
statute  might  have  provided — ^I  do  not  say  that  it  might  constituti<»- 
ally,  but  it  might  have  provided — that  all  matter  which  was  properly 
nonmailable  should  be  withheld.,  and  that  the  postmaster  general,  or 
his  subordinates,  should  determine,  by  some  rules  satisfactory  to 
th<*uiselves,  as  to  what  was  mailable  matter  and  what  was  nonmail- 
able. It  might  have  thus  sought  only  to  purge  the  mails  from  what,  in 
the  judgment  of  the  officers  connected  with  the  post  office  department, 
was  nonmailable.  We  would  then  have  had  the  postmaster  general 
dealing  with  what  was  explained  by  Mr.  Justice  Field  in  Ex  part« 
Jackson,  96  U.  S.  727,  733,  to  the  effect  that  the  United  States  have 
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no  right  of  search  or  seizure  without  proper  process,  and  therefore  no 
r;;;Ut  to  open  the  mails  to  ascertain  whether  or  not  matter  is  mailable 
or  nonmailable  And  it  is  possible  that  the  vesting  a  special  discretion 
in  the  postmaster  general  to  enable  him  to  determine,  as  between  mail- 
able and  nonmailable  matter,  might  hare  been  within  the  power  of 
congress.  On  the  other  hand,  congress  might  have  provided — ^I  do 
not  say  constitationallj  provided,  but  it  might  have  provided — that, 

00  the  conviction  of  a  person  for  vicrfating  the  post  office  laws  bj  a 
jary,  after  a  proper  trial  at  common  law,  the  court  should  have  power, 
as  a  part  ot  the  penalty  imposed  upon  him,  to  prohibit  the  use  of  the 
mails  for  a  definite,  or  perhaps  an  ind^nite,  period  of  time.  Con- 
gress might  have  done  either  one  of  these  two  things;  and,  if  it  had 
done  so,  we  would  have  had  a  very  difiterent  question  from  what  we 
have  with  the  statute  as  it  now  comes  to  us.  The  statute  neither  re- 
quires the  verdict  of  a  jury,  nor  does  it  discriminate  between  what  is 
mailable  and  nonmailable.  It  enables  the  postmaster  general  to 
prohibit  the  delivery  of  a  letter  to  the  complainant  corporation  fnimi 
the  clerk  of  this  court,  notifying  the  corporation  that  it  should  appear 
to  answer  on  its  order,  or  a  letter  from  the  counsel  of  the  corporation 
concerning  its  affairs,  and,  perhaps,  of  vital  consequence  to  it  The 
statute  also  anthorizes  the  postmaster  general  to  prevent  an  honest 
debtor  of  the  corporation,  owing  an  honest  debt,  and  desiring  hon- 
estly to  pay  his  debt,  from  using  the  mails  for  that  purpose.  So  the 
provisions  of  the  statute  are  very  far-reaching,  and  recognize  none  of 
the  discriminations  which  would  be  recognized  if  it  had  been  of  either 
class  of  legislation  which  I  have  supposed.  As  the  statute  stands, 
it  practically  enables  the  postmaster  general  to  impose  upon  a  person 
singled  out  by  him  according  to  the  statute,  for  good  reasons  in  his 
own  opinion,  a  penalty  beyond  the  proper  subject-matter  to  which  the 
statute  relates. 

If  I  were  free  to  follow  my  own  judgment,  I  should  say  that  con- 
gress, neither  directly,  nor  through  the  postmaster  general  or  any  one 
else,  has  any  constitutional  authority  to  impose  the  penalty  of  forfei- 
tme  of  the  use  of  the  mails  of  the  United  States,  at  least  without  a 
trial.  But  I  am  not  sure  that  I  will  be  able  to  follow  my  own  con- 
victions in  this  case,  even  if  on  a  final  hearing  they  remain  as 
thev  now  stand.  I  am  not  sure  that  I  will  not  be  bound  by  the  de- 
cision of  the  court  of  appeals  in  the  Sixth  circuit  (Association  v.  Zum- 
ftein.  15  C.  C.  A.  153,  67  Fed.  1000),  when  the  case  comes  to  a  final 
hearing.  My  own  view  is  that  the  decisions  of  the  court  of  appeals 
in  one  circuit  should  ordinarily  be  followed  quite  implicitly  by  the 
courts  in  other  circuits.  The  case  in  the  Sixth  circuit  does  not  seem 
to  have  been  taken  to  the  supreme  court.  I  cannot  find  anything 
to  indicate  that  it  was  taken  up  by  writ  of  error  or  otherwise,  and  it 
seems  to  have  been  left  on  the  decision  of  the  court  of  appeals;  so 
that  it  stands  to-day  the  highest  judicial  authority  which  we  have  on 
the  validity  of  the  statute. 

However,  the  case  at  bar,  with  the  aid  of  the  special  orders  which 

1  propose  to  ask  the  parties  to  consent  to,  can  be  brought  so  quickly 
to  a  final  hearing  that  I  do  not  feel  that  equity  justifies  me  in  permit- 
ting this  mail  to  accumulate  meanwhile.     Moreover,  I  must  remember 
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that  the  only  ground  on  which  I  can  now  put  the  case,  will  probably 
leave  it  so  that  neither  party  can  appeal  from  an  order  granting  a 
temporary  injunction,  as  the  question  is  one  of  constitutionality;  so 
that,  whether  I  grant  or  refuse  a  temporary  injunction,  my  decision 
would  probably  not  be  appealable  to  the  circuit  court  of  appeals,  and 
must  await  a  final  decree  before  an  appeal  can  be  taken  to  the  ho- 
preme  court.  I  am  satisfied  that  I  can  best  do  justice  by  following 
at  present  my  own  views  of  this  statute,  which  I  now  regard  as 
unjust  and  unconstitutional,  and  by  expediting  a  final  hearing  of 
the  case,  reserving  till  then  the  question  whether  or  not  I  am  bound 
to  follow  the  decision  in  the  Sixth  circuit. 

Now,  if  the  complainant  can  give  the  court  to  understand  how 
rapidly  it  can  expedite  this  case,  I  can  give  my  conclusions  on  the 
motion  for  a  temporary  injunction.  If  the  bill  cannot  be  brought 
to  a  speedy  hearing,  I  will  simply  let  the  restraining  order  stand; 
but,  if  the  complainant  will  expedite  the  case,  a  temporary  injunc- 
tion will  be  granted  as  moved. 


ATLAS  GLASS  CO.  v.  BALL  BROS.  GLASS  MFG.  00. 

(Circuit  Court,  N.  D.  New  York.    June  1,  1808.) 

1,  Pbincipai.  ahd  Aobnt— When  Relatfon  Exists— PARTic0t.AR  Cab*. 

An  ai^reement  by  which  A.  4s  to  sell  the  goods  of  B.  at  specUied  prices, 
receiving  a  commission  for  his  services,  und  to  report  all  orders  to  B., 
who  is  to  enter  them  as  sales  to  A.,  creates  the  relation  of  principal  and 
agent  under  a  del  credere  commission,  and  not  that  of  vendor  and  pnr* 
chaser. 

a.  Pbocess— Service  on  Corpobation— Manaoino  Aobnt. 

A  ptTson  appointed  by  a  corporation  to  sell  its  goods  at  fixed  prices, 
receiving  a  fixed  commission,  and  having  no  authority  outside  of  such 
sales.  Is  not  a  "managing  agent,"  w-itbin  the  meaning  of  Code  N.  Y.  (  431, 
and  service  of  process  upon  him  is  not  service  upon  the  corporation. 

This  was  a  bill  in  equity  by  the  Atlas  Glass  Company  against  the 
Ball  Bros.  Glass  Manufacturing  Company.  The  cause  was  heard  on 
a  motion  to  set  aside  the  service  on  defendant. 

William  L.  Merce,  for  complainant. 
Frederick  G.  Pincke,  for  defendant 

COXE,  District  Judge.  The  defendant  is  a  New  Yortc  corpora- 
tion. The  certificate  filed  with  the  secretary  of  state  gives  the  oflBce 
of  the  company  at  Buffalo,  N.  Y.,  where  the  factory  and  place  of 
business  of  the  company  were  formerly  located.  In  1893  the  busi- 
ness was  removed  to  Muncie,  Ind.,  where  it  now  is.  The  subpoena 
was  served  upon  R  G.  Wright,  of  Buffalo,  aa  agent  of  the  defend- 
ant. When  the  defendant  removed  its  business  to  Indiana  it  retained 
an  office  at  Buffalo  until  December,  1896,  when  it  sold  its  property 
there  to  the  said  Wright. 

Two  letters  appear  in  proof,  dated  respectively  May,  1897.  and  Jan- 
uary. 18!t8,  written  by  Wright  upon  the  paper  of  R.  G.  Wright  &  Co. 
on  which  appears  a  lithographic  picture  of  the  "Muncie  Works"  and  a 
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statement  that  the  firm  are  the  "Buccessora  to  and  agents  for  Ball 
Bros.  Glass  Mfg.  Co."  Immediately  prior  to  the  commencement  of 
this  suit  the  coansel  for  the  complainant  telegraphed  to  Wright  & 
Co.  asking  for  the  Bnfffilo  address  of  the  defendant  and  received  a 
reply  as  follows:  "Ball  Bros.  Glass  Mfg.  Co.,  52  Terrace,  Buffalo." 
On  the  18th  of  January,  185)8,  the  defendant  entered  into  a  contract 
with  Wright  &  Co.  in  which  it  says,  "We  hereby  appoint  you  our 
sdling  agents  for  the  Eastern  market."  Pursuant  to  this  agree- 
ment the  firm  were  to  sell  the  Mason  fruit  jars  manufactured  by  the 
defendant  according  to  its  prices  attached  to  the  agreement.  They 
could  make  no  profit  except  their  "selling  commission"  and  were  to 
report  all  orders  to  the  defendant  who  was  to  enter  them  as  sales  to 
the  firm.  The  agreement  continued  in  force  for  about  four  and  a 
half  months.  This  agreement  superseded  all  prior  arrangements 
and  must  be  regarded  as  establishing  the  legal  relations  of  the  parties 
at  the  time  the  process  was  served.  The  declarations  of  Wright  & 
Ck).,  assuming  that  they  have  any  bearing  upon  the  question  in  issue, 
were  made  prior  to  this  agreement  and  when  a  different  status  ex- 
isted. The  statement  in  the  telegraphic  dispatch  was  made  after- 
wards, but  so  far  as  appears  was  wholly  unauthorized  by  the  de- 
fendant 

It  is  argued  by  the  defendant  that  the  agreement  of  January  18th 
did  not  create  an  agency  of  any  kind  but  was  simply  a  contract  of 
sale.  The  agreement  is  unique  in  several  respects  and  much  may  be 
said  in  favor  of  this  contention,  but  it  is  thought,  considering  tlie 
paper  in  its  entirety,  that  it  did  not  create  the  relation  of  vendor  and 
purchaser,  but  rather  that  of  principal  and  agent  Wright  &  Co. 
were  to  sell,  for  a  short  period,  the  defendant's  goods  under  a  del 
credere  commission  and  receive  for  their  8er\-ices  5  per  cent,  of  the 
invoice  price.  The  provision  that  the  goods  were  to  be  charged  di- 
rectly to  Wright  &  Co.  was  but  another  way  of  saying  that  they  agreed 
to  guaranty  the  sales.  The  question  is  not  what  the  parties  intended 
to  do  but  what  they  actually  did  do. 

It  appears,  then,  that  at  the  time  the  subpoena  was  served  Wright 
&  Co.  were  the  agents  at  Buffalo  to  sell  for  a  brief  period  a  particular 
line  of  goods  manufactured  by  the  defendants  under  a  strict  and  lim- 
ited agreement.  The  question  for  decision  may  be  stated  as  follows: 
Can  a  New  York  corporation,  having  no  officer  or  director  within 
this  state,  be  sued  in  this  court  by  serving  process  upon  an  agent  who 
has  no  other  relation  to  the  corporation  than  to  sell  its  goods  in  the 
capacity  above  indicated? 

Section  914  of  the  United  States  Revised  Statutes  has  no  applica- 
tion as  "equity  and  admiralty  causes"  are  expressly  excepted  from 
its  provisions,  but  both  counsel,  apparently,  agree  that  section  431 
of  the  New  York  Code  is  applicable,  the  power  which  called  the  de- 
fendant into  being  having  the  authority  to  prescribe  the  method  by 
which  it  shall  be  brought  into  court.  Section  431  provides  that  serv- 
ice upon  a  domestic  corporation  mav  be  made  by  delivering  the 
process  "to  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  of  the  corporation,  the  cashier,  the  treasurer,  or  a  di- 
rector or  managing  agent"     No  authority  cited  by  coansel  or  fa- 
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miliar  to  the  coart  holds  that  the  facts  established  here  are  sofficient 
to  constitute  one  a  "managing  agent." 

In  constiniing  the  statute  the  doctrine  of  noscitur  a  sociis  is  ap- 
plicable; the  term  "managing  agent"  is  found  associated  with  'presi- 
dent," "secretary,"  "clerk,"  "casWer,"  "treasurer"  and  "director,"  and 
it  is  to  be  presumed  that  the  lawmakers  intended  to  describe  an 
ageut  possessing  powers  analogous  to  those  of  the  executive  officers 
of  the  corporation.  He  must  be  an  ageut  employed  by  the  corpora- 
tion, representing  it  in  some  capacity  and  acting  for  it  to  a  lim- 
ited extent  at  least  A  person  appointed  to  sell  at  a  fixed  price 
and  for  a  fixed  commission  a  single  class  of  goods,  manufactured 
by  a  corporation  for  a  period  of  four  months,  is  not  a  "managing 
agent."  He  manages  nothing.  He  is  invested  with  no  power  re- 
quiring the  exercise  of  judgment  or  discretion.  He  does  not  even 
possess  the  power  of  an  ordinary  agent;  he  is  tied  hand  and  foot 
He  is  a  mere  commission  merchant  or  consignee,  the  single  sphere  in 
which  he  represents  his  piincipal  being  restricted  to  the  narrowest 
limits.  It  is  well  known  that  many  of  the  large  manufacturing  com- 
panies have  arrangements  with  merchants  in  the  large  cities  similar 
to  the  agreement  in  proof.  It  has  never  been  decided  that  a  mere 
factor  who  acts  as  the  medium  through  whom  the  soap,  or  floor,  or 
glass  manufactured  by  his  principal,  reaches  the  public,  is  the  man- 
aging agent  of  that  principal,  R.  G.  Wright  &  Co.  were  not  the 
managing  agents  of  the  defendant  in  any  1^1  sense.  The  motion  is 
granted. 


OHAMBBBLAIN  T.  PIBRSOM. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    May  17, 1898.) 

No.  228. 

1.  Action  fob  Ihjtjbiks  Rbcbttbd  in  Wrbok— Record  o»  Contictioh  op 

Wreckehu— Admissibility  op  Evidence. 

In  an  action  against  a  railroad  company  to  recover  for  Injuries  received 
In  a  wreck  caused  by  the  derailment  of  a  train  through  the  alleged  negli- 
gence of  the  company,  the  record  of  the  trial  and  conviction  of  persons 
charged  with  murder  by  felonlonsly  derailing  the  train  is  not  admlsaiUe  in 
evidence  on  behalf  of  the  defendant. 
9,  Contract  fob  Transportation  of  EicFiiOTBs — Effect  or  Rmbts  ot  Em- 

FLOTES. 

Employes  of  an  express  company,  who  had  no  knowledge  of  a  contract 
between  such  company  and  a  railroad  company  to  the  effect  that  such  ena- 
pIoy<^8  were  to  be  furnished  free  transportation  over  the  railroad  at  tbeir 
own  risk  while  in  the  service  of  the  express  company,  are  not  bound 
thereby. 
8,  LicRNSEB  ON  Railroad  Trains— Right  to  Recover  for  Nbgliobncb. 

One  who  accepts  free  transportation  on  a  railroad  at  his  own  risk  can 
nevertheless  recover  for  Injuries  caused  by  negligence  of  the  railroad  com- 
pany or  Its  employes,  not  his  fellow  servants. 

In  Error  to  the  Circuit  Court  of  the  United  States  fw  the  District 
of  South  Carolina. 

J.  E.  Burke,  for  plaintiff  in  error. 

W.  Perry  Murphy,  tor  defendant  in  error. 
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Before  GOFP,  Circuit  Judge,  and  JACKRON-and  PAUL,  District 
Judges. 

PATJL,  District  Judge.  This  was  an  action  lMt)aght  by  the  defend- 
ant in  error  against  the  plaintiff  in  error  for  dai^iges  resulting  to 
the  defendant  in  error  while  traveling  as  an  express  messenger  on 
the  railroad  of  which  the  plaintiff  in  error  was  receiver.  The  com- 
plaint filed  in  the  court  below  alleges: 

"Tluu  on  the  2Stb  day  of  November,  ISOl,  the  said  plaintiff  was  In  tbe  em- 
ploy of  the  Southern  Express  C!ompany  as  messenger,  and  in  such  capacity 
was  on  board  of  the  train  of  the  South  Carolina  Railway  Company,  operated 
by  the  defendant  as  aforesaid,  which  left  the  city  of  Columbia  about  the  hour 
of  7:50  o'clock  on  the  said  28th  of  November,  1891,  and  was  on  said  train  when, 
through'  the  carelessness,  negligence,  wrongful  act,  and  default  of  said  Cham- 
berlain as  receiver  as  aforesaid,  he  sustained  serious  injuries,"  etc  "That  the 
iiald  carelessness,  negligence,  wrongful  act,  and  default  of  the  said  defendant 
lay  In  tbe  fact  that  he  so  carelessly,  negilgoitly,  and  wrongfully  conducted 
himself  In  the  management  of  said  railroad  that,  through  the  negligence, 
carelessness,  and  imskillfulness  of  himself  and  his  servants,  certain  bolts  were 
left  out  In  the  rails  on  the  roadbed  of  the  said  company  near  tbe  ulneteen-mHe 
post  near  Lincolnville,  S.  C,  by  reason  of  wtaicb  tbe  train  upon  which  plaintiff 
was  riding  did  on  said  28th  day  of  November,  1891,  without  any  fault  on  the 
part  of  the  plaintiff,  become  derailed  and  wrecked  at  or  near  tbe  said  nineteen- 
mile  post.  In  the  county  of  Berk^y,  in  tiie  state  of  South  Carolina,  inflicting 
tbe  injuries  upon  tbe  plaintiff  above  mentioned,  from  which  injuries  the  said 
plaintiff  has  both  suffered  great  bodily  pain  and  been  deprived  of  the  means 
of  future  support,  to  his  great  loss  and  damage,  to  wit:    *    *    *." 

The  amended  answer  ot  the  defendant  to  the  complaint  is  aa  fol- 
lows: 

"First.  For  a  first  defense,  that  he  denies  each  and  every  allegation  In  said 
complaint  contained.  Second.  And  for  a  second  defense  this  defendant  says 
that  the  derailment  referred  to  In  the  third  paragraph  of  the  complaint  did  not 
occur  through  tbe  negligence  of  this  defendant  or  his  servants,  but  through  the 
iinforeseeu  and  unexpected  act  of  certain  malicious  and  ill-disposed  persons, 
whose  names  this  defendant  Is  Informed  and  believes  are  Peter  Bruno,  alias 
Dick  Bruno,  and  Grant  Bennett,  in  removing  bolts  and  fastenings  of  the  rails 
at  the  place  where  said  derailment  occurred,  without  tbe  knowledge  of  this  de- 
fendant or  any  of  his  servants,  and  notwithstanding  due  care  and  diligence 
OD  the  part  of  this  defendant  In  the  operation  and  maintenance  and  Inspection 
of  said  railway.  Third.  And  for  a  third  defense  this  defendant  says  that  said 
plaintiff  was  permitted  to  enter  upon  and  Into  the  car  of  this  defendant  only 
as  the  agent  and  servant  of  this  defendant,  and  was  given  free  transportation 
upon  the  car  of  this  defendant  only  on  condition  that.  In  so  transporting  the 
said  plaintiff,  said  plaintiff  should  be  at  his  own  rlsl^  of  loss  or  damage  tbro\igh 
personal  injury  received  dtn-ing  such  transportation." 

The  record  shows  that  on  the  trial  of  the  case  the  defendant,  to 
sustain  the  second  ground  of  defense  stated  in  his  answer — 

"Offered  in  evidence  an  exempllfieation  of  the  record  of  the  court  of  general 
sessions,  Berkeley  county,  state  of  South  Carolina,  duly  authenticated.  In  the 
case  of  State  of  South  Carolina  v.  Peter  Bruno  and  Grant  Bennett,  showing 
the  Indictment,  final  conviction,  and  sentence  of  said  Peter  Bruno  and  Grant 
Bennett  on  the  charge  of  murder  of  said  Mason  Parker  on  28th  November, 
1SS»1,  near  Lapson's,  in  Berkeley  county,  S.  C  by  feloniously  breaking,  In- 
juring, removing,  and  destroying  certain  joints,  plates,  and  bolts  from  the 
raiiwsy  track  of  the  South  Carolina  Railway  Company,  by  reason  of  which 
a  otrtain  r.illway  train  was  derailed  and  thrown  from  said  track,  and  whereby 
the  saM  Mason  Parker  was  crushed,  and  received  a  mortal  wound,  of  which 
mortal  wound  tbe  said  Mason  Parker  died;   and  thereupon  plaintiff  objected 
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to  the  Introduction  of  t^ie  same  on  tbe  ground  that  the  evidence  was  IrreleTant, 
and  as  being  res  Inter  alios  acta,  when  his  honor,  the  presiding  judge,  sus- 
tained the  objection,  and  excluded  the  testimony.  To  all  of  which  tbe  defend- 
ant then  and  there,  and  before  the  Jury  had  withdrawn  from  thd  bar,  did  ex- 
cept, and  the  court  noted  the  exception." 

An  exception  to  this  ruling  of  the  trial  judge  is  the  basis  of  the 
first  assignment  of  error. 

An  agreement  between  the  defendant  railway  company,  of  the  first 
part,  and  the  Southern  Express  Company,  of  the  second  part,  waB 
also  introduced  by  the  defendant.  So  much  of  tha,t  agreement  as 
appears  to  be  relevant  to  the  issues  is  stated  in  the  record  as  follows: 

"That  whereas,  the  party  of  the  first  part  desires  that  all  express  business 
conducted  on  and  over  its  lines,  as  they  now  or  hereafter  may  exist,  shall  be 
'under  the  sole  control  and  direction  of  the  party  of  the  second  part,  for  the 
mutual  benefit  and  account  of  the  parties  hereto,  the  revenue  from  which  shall 
be  apportioned  as  hereinafter  defined  and  agreed;  and  whereas,  the  aim  and 
object  of  this  agreement  is  to  promote  mutual  interests,  and  secure  for  the 
parties  hereto  the  best  obtainable  results  therefrom,  each  will  co-operate  fully 
with  the  other  for  the  attainment  of  that  end:  Now,  therefore,  it  Is  hereby 
agreed  as  foiiows:  *  •  •  Eighth.  The  said  party  of  the  first  part  hereby 
recognizee  as  its  employes  all  ofllcers,  agents,  and  servants  of  the  party  of  the 
second  part,  while  engaged  In  the  business  contemplated  by  the  agreement, 
and  will  accord  free  transportation  for  them  at  their  own  risk.  Ninth.  Em- 
ploye's of  the  party  of  the  second  part  shall  be  subject  to  the  rules  of  the  party 
of  the  first  part,  made  for  the  government  of  its  employes  while  on  the  trains; 
but  said  rules  shall  not  conflict  with  tbe  proper  duties  of  said  employes,  or 
unnecessarily  interfere  with  them  in  the  discharge  of  their  duties.  •  •  • 
Fourteenth.  No  responsibility  shall  attach  to  the  party  of  the  first  part  for 
any  goods,  money,  or  other  articles  that  may  be  transported  on  or  over  Its 
Hues,  for  or  in  the  custody  of  the  party  of  tlie  second  part,  except  for  lo8i>es 
of  or  damage  to  freiglits  which  may  result  from  the  neglect  of  the  party  of 
the  first  part,  its  agents  or  servants;  provided,  that  no  such  responsibility  shall 
attach  to  the  party  of  the  first  part  for  freight  or  other  matter  on  which  the 
party  of  the  first  part  receives  no  compensation." 

At  the  conclusion  of  the  evidence  the  court  instructed  the  jury  as 
follows: 

"It  is  not  necess.Try  to  decide  whether  the  plaintiff,  as  messenger  of  the  ex- 
press company,  had  ail  the  rights  of  a  passenger  on  this  train,  or  whether  he 
was  bound  by  the  terms  of  tlie  contract  between  the  two  companies,  although 
he  did  not  know  of  the  contract,  or  whether  he  stood  In  the  place  of  an  em- 
ploye of  the  railroad  company.  I  charge  you  that  If  he  was  injured  in  this 
train  by  reason,  perchance,  of  the  negligence  of  the  boss  track  minder  and  his 
gang,  the  railroad  company  is  responsible  to  him,  whether  he  was  a  passenger, 
or  'bound  l)y  the  contract  between  the  two  companies,  or  was  an  employe 
of  the  railroad  company.  The  boss  track  minder  and  his  gang  were  not  fel- 
low servants  of  the  plaintiff,  If  we  treat  him  as  an  employe  of  the  railroad  com- 
pany; and  their  negligence  was  not  one  of  the  risks  be  assumed,  if  he  assumed 
any  risks." 

To  this  instruction  the  defendant  excepted,  and  this  is  made  the 
second  and  third  grounds  of  assignments  of  error. 
The  fourth  assignment  of  error  is  that  the  court  erred  in — 

"Instructing  tbe  Jury  that  In  this  case  there  was  no  burden  of  proof  on  either 
side,  but  the  Jury  should  come  to  their  conclusion  from  all  the  facts  and  cir- 
cumstances of  tbe  case.  That  the  court  tu'red  in  said  instruction.  Inasmuch  as, 
notwithstanding  the  granting  of  tlic  first  request  to  charge,  this  instruction 
impaired  the  force  and  meaning  thereof,  and  was  calculated  to  mislead  the 
Jury." 
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The  instmction  on  which  ttais  assignment  of  error  ia  baaed  is  shotra 
by  the  record  as  follows: 

"His  honor,  the  presiding  Jndge,  further  instructed  the  Jury  that  In  this  case 
there  was  no  burden  of  proof  on  either  Bide,  but  that  the  Jury  should  come 
to  their  conclusion  from  all  the  facts  and  circumstances  in  the  case.  To  which 
instmctions  the  defendant  there  and  then,  before  the  Jury  had  withdrawn  from 
the  bar,  excepted,  and  the  conrt  noted  the  exception." 

In  settling  this  bill  of  exceptions,  the  judge  states  that  he  has  no 
doubt  some  such  expression  was  used;  that  what  he  meant  was  that, 
both  parties  having  offered  proof  as  to  the  disputed  facts,  the  ques- 
tion was  as  to  the  preponderance  of  evidence, — ^the  burden  having 
been  accepted,  and  the  evidence  being  intended  to  remove  it.  As 
he  had  not  refused  the  first  request  to  charge  bj  defendant,  he  did 
not  feel  that  he  was  misleading  the  jury.  This  first  request  was  as 
follows: 

"(1)  That  the  foundation  of  the  action  is  negligence,  and  the  plaintiff,  Pler- 
MD,  cannot  recover  from  the  defendant  unless  plaintiff  proves,  by  the  pre- 
ponderance of  the  evidence,  that  the  defendant  has  been  guilty  of  negligence; 
that  ia  to  say,  that,  under  the  circumstances  proved  in  this  case,  he  has  omit- 
ted to  do  what  a  prudently  conducted  railroad  company  would  have  done, 
or  that  he  has  done  what  a  prudently  conducted  railroad  company  would  not 
have  done." 

The  record  does  not  show  that  the  instruction  here  complained  of 
was  given  in  the  usual  form,  which  is  in  writing,  and  In  which  it  is 
apparent  the  other  instructions  were  given.  The  record  shows  that 
the  verdict  of  the  jnry  was  rendered  more  than  12  months  before  the 
bin  of  exceptions  was  settled,  and  the  indefinite  and  uncertain  char- 
acter of  this  instruction  is  shown  by  the  language  of  the  presiding 
judge,  that  he  has  "no  doubt  some  such  expression  was  used,"  and 
states  what  he  meant  by  it.  If  we  apply  with  strictness  rule  11  of 
this  court,  such  an  indefinite  statement  of  the  instruction  should  be 
rejected.    The  rule  provides: 

"When  the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of 
error  shall  set  out  the  part  referred  to  totldem  verbis,  whether  It  be  in  in- 
structions given  or  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with  it.  When  this 
is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of  the  court,  and 
errors  not  assigned  according  to  this  rule  ■will  be  disregarded,  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  assigned."  21  C.  0.  A.  cxil.,  78  Fed. 
cxil 

But  there  is  no  real  necessity  for  discussing  this  ast-ignment  of  er- 
ror, in  view  of  the  first  instruction  asked  by  the  defendant  and  given 
by  the  court.  If  true,  as  the  trial  judge  says,  "no  doubt  some  such 
expression  was  used,"  which  counsel  for  the  defendant  insists  was 
an  instmction  to  the  jury,  and  calculated  to  mislead  it,  the  law  is  so 
clearly  and  correctly  stated  in  the  first  instruction  asked  by  the  de- 
fendant and  given  by  the  court,  and  so  completely  covers  the  prin- 
ciple involved,  that  the  jury  could  not  have  been  misled  as  to  the  law. 
If  there  was  error  in  the  verbal,  and,  as  appears  to  us,  uncertain,  ex- 
pression of  the  court,  to  which  exception  ia  taken,  it  was  corrected  by 
the  written  instruction.  This  written  instruction  negatives  the  con- 
tention that  the  coort  erred  in  making  a  statement  calculated  to  mis- 
lead the  joiy. 
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Tb€  fifth,  sixth,  and  seventh  assignments  of  error  are  based  on  thp 
following  instructions  requested  by  the  defendant,  which  the  court 
refused  to  give  as  asked  for,  but  gave  as  qualified  by  the  court: 

"The  defendant  further  requested  his  honor,  the  presiding  Judge,  to  charge 
the  jury  as  follows:  That  If  the  jury  find  from  the  evidence  that  the  plain- 
tiff was  an  express  messenger  on  defendant's  train,  under  a  contract  whldi 
was  luade  between  the  express  company,  of  which  the  said  plaintiff  was  ao 
agent  and  the  defendant,  which  provided  that  the  phiintlff  should  be  consid- 
ered as  an  employ^,  officer,  agent,  or  servant  of  the  defendant.  Chamberlain, 
and  should  be  accorded  free  transportation  at  his  own  risk,  then  plaintiff 
cannot  recover  from  defendant,  and  the  jury  must  find  for  the  defendant,* 
—which  request  bis  honor  declined  to  give,  except  with  this  qualiticatlon,  17n- 
less  the  Injury  was  caused  by  the  negligence  of  an  agent  of  defendant  who 
was  not  a  fellow  servant  of  plaintiff,'  to  which  refusal  the  defendant  then 
and  there,  and  before  the  Jury  had  withdrawn  from  the  bar,  did  except,  and 
the  court  noted  the  reception.  Ihe  defendant  further  requested  bis  honor, 
the  presiding  judge,  to  charge  the  jury  as  follows:  'That,  as  between  em- 
ployer and  employe,  negligence  on  the  part  of  the  employer  Is  not  to  be  Inferred 
from  the  existence  or  occurrence  of  the  accident  which  caused  the  injury 
complained  of,'— which  request  his  honor  declined  to  give,  to  which  refusal  the 
defendant  then  and  there,  and  before  the  Jury  had  withdrawn  from  the  bar, 
did  except,  and  the  court  noted  the  exception.  The  defendant  further  re- 
quested his  honor,  the  presiding  Judge,  to  charge  the  jury  as  follows:  That 
an  employer  does  not  become  an  Insurer  of  the  life  or  safety  of  his  employes, 
but  the  duty  of  the  employer  to  the  employe  is  to  furnish  and  keep  the  ma- 
chinery and  appliances  about  which  the  employ^  is  required  to  perform  his 
work  In  a  reasonably  safe  condition,'— which  request  his  honor  declined  to  give, 
to  which  refusal  defendant  excepted." 

The  action  of  the  court  in  refusing  to  admit  in  evidence  on  belialf 
of  the  defendant  the  record  of  the  conviction  of  Bruno  and  Bennett 
in  the  court  of  general  sessions  of  Berkeley  county,  S.  C,  for  the  mur- 
der of  Parker  by  removing  and  destroying  the  plates  and  bolts  of  the 
railroad  company,  was  clearly  correct.  It  was  properly  rejected  as 
bdng  res  inter  alios  acta.  This  principle  is  so  fsiniiliar  and  fixed  in 
the  law  of  evidence  as  to  scarcely  demand  discussion.  A  few  cita- 
tions of  authorities  will  be  suflBcient  to  show  the  correctness  of  the 
ruling  of  the  court  below.  The  plaintiff  in  the  circuit  court  was 
not  a  party  to,  or  interested  in,  the  prosecution  and  conviction  of 
Bruno  and  Bennett,  and  could  not  be  bound  or  in  any  wise  iUfected 
by  the  evidence  or  judgment  in  that  case.  The  general  doctrine  on 
this  subject  is  thus  stated  in  2  Black,  Judgm.  §  520  : 

"Since  the  parties  to  a  criminal  prosecution  and  those  In  a  civil  suit  are 
necessarily  different,  and  as  the  objects  and  results  of  the  two  proceedings, 
and  the  rules  of  evidence  which  apply  to  them,  respectively,  are  equally  di- 
verse, it  follows  that  the  judgment  in  the  fwmer  cannot  be  used  by  way  of 
estopi>el  In  the  latter,  save  for  the  single  purpose  of  proving  its  own  exlst- 
uuce,  if  that  becomes  a  relevant  fact" 

In  Wood  v.  Davis,  7  Cranch,  271,  the  supreme  court  held  that  the 
record  of  a  judgment  that  a  woman  was  born  free  was  not  conclusive 
evidence  of  the  freedom  of  her  children,  in  a  suit  by  them  against 
one  not  a  party  or  privy  to  the  defense  in  the  mother's  action.  In 
an  action  of  trespass  by  a  marine  in  an  exploring  expedition,  against 
the  commander,  for  causing  him  to  be  whipped,  the  proceedings  of 
a  court-martial,  acquitting  the  commander  of  the  charge,  were  held 
not  admissible  in  evidence.     Wilkes  v.  Dinsman,  7  How.  8!). 

The  second,  third,  fifth,  sixth,  and  seventh  assigumenta  of  error 
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will  be  considered  together.    They  are  all  made  on  the  theoiy  that 
Pierson,  the  plaintiff  in  the  conrt  below,  waa  bonnd  by  the  contract 
betn'een  the  railroad  company  and  the  exi«%88  ctHnpany;  that  he 
was  on  the  railroad  train  by  virtae  ot  that  contract;  that  by  said 
contract  he  was  regarded  as  an  employ^  of  the  defendant,  the  rail- 
road company;    and  that  by  said  contract  he  was  accorded  free 
tnmfiportation  at  his  own  rick.    The  position  talcen  by  counsel  for 
the  railroad  company,  and  insisted  upon  in  the  instructions  asked 
on  behalf  of  tiie  company,  was  that  the  plaintiff  was  not  entitled  to 
recover,  even  though  the  evidence  showed  that  the  injury  which  he 
suffered  was  cansed  by  the  negligence  of  an  agent  of  the  defendant 
who  waa  not  a  fellow  sarvant  of  the  plaintiff.    The  learned  judge  of 
the  trial  conrt  held  (what  we  regard  as  a  correct  announcement  of 
the  law)  that,  if  the  plaintiff  was  injured  by  reason  of  the  negli- 
gence of  the  boss  track  minder  and  Ids  gang,  the  railroad  company 
waa  responsible  to  him,  whether  he  was  regJirded  as  a  passenger,  or 
was  boand  by  the  contract  between  the  two  companies,  or  was  an  em- 
ploy^ of  the  railroad  company;  that  the  boss  track  minder  and  his 
gang  were  not  fellow  servants  of  the  plaintiff,  if  he  was  to  be  treated 
as  an  employ^  of  the  railroad  company;   and  that  their  negligence 
was  not  one  of  the  rislcs  he  assumed,  if  he  assumed  any  risks.     The 
discussion  of  this  feature  of  the  case  presents  the  question:    Was 
the  plaintiff  below,  as  a  messenger  of  the  express  company,  bound 
by  the  contract  between  the  railroad  company  and  the  express  com- 
pany to  assume  all  riedcs  to,  life  and  limb  to  which  he  was  exposed 
in  performing  his  duties  on  the  train,  as  an  express  messenger?    Ht* 
was  not  a  party  to  the  contract,  never  ratified  it,  and  in  iris  testi- 
mony, when  asked  if  he  knew  oi  this  provision  of  tlie  amtract,  "  'that 
the  said  parties  of  the  first  pwt  hereby  recognize  as  its  employes 
all  oflicerH,  agents,  and  servants  of  the  second  part,'  etc.,  and  you 
were  accorded  free  transportation  at  your  own  riric?"  answered,  "Tf 
I  had  known  that,  I  wouldn't  have  gone."    The  authorities  cited  by 
defendant's  counsel  to  sustain  the  contention  that  the  plaintiff  was 
bound  by  the  contract  between  the  railroad  and  the  express  com- 
pany are  based  on  the  theory  that  the  party  affected  by  the  con- 
tract had  knowledge  of  its  provisions,  and  acquiesced  In  Its  terms. 
Wiggins  Feny  Ck).  v.  Ohio  &  M.  Ry.  Co.,  142  U.  8.  396,  12  Sup.  Ct. 
188;  2  Pom.  Eq.  Jur.  §  965.    The  view  of  the  trial  judge  waa  that, 
notwithstanding  the  plaintiff,  under  the  contract  between  the  rail- 
road company  and  the  express  company,  should  be  c6nsidered  an 
employ^  of  the  railroad  company,  and  accorded  free  transportation 
at  his  own  risk,  yet  the  raiboad  company  was  liable  if  the  injury 
to  the  plaintiff  was  caused  by  the  negligence  of  an  agent  of  the  de- 
fendant who  was  not  a  fellow  servant  of  the  plaintiff.    That  the 
plaintiff,  an  express  messenger,  was  not  a  fellow  servant  of  the  track 
minder  and  those  under  him,  is  not  questioned.     If  It  be  conceded, 
as  claimed  by  the  railroad  company,  that  the  contract  between  it 
and  the  express  company  accorded  the  plaintiff  free  transportation 
at  his  own  risk,  yet  it  is  well  established  that  anch  a  contract  will 
not  relieve  the  railroad  from  responsibility  for  an  injury  resulting 
from  the  negligence  of  its  agents.    One  of  the  earliest  doci.siuus  of 
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the  sapreme  court  on  this  question  is  Railroad  Co.  v.  Derl>y,  14  How. 
468.  In  this  case  the  plaintiff  below  was  president  of  another  com- 
pany, and  a  stockholder  in  the  road  on  which  he  was  riding.  B» 
was  on  the  road  by  invitation  of  the  president  of  the  cwnpany, — 
not  in  the  usnal  passenger  cars,  but  on  a  small  locomotive  car  used 
for  the  convenience  of  the  oflScers  of  the  company, — and  paid  no  fare 
tor  his  transportation.  The  railroad  company  defended  on  the 
ground  that  no  cause  of  action  can  arise  to  any  person  by  reason  of 
the  occurrence  of  an  unintentional  injury  while  he  is  receiving  acts 
of  kindness  which  spring  from  mere  social  relations,  and  as  there 
was  no  contract  between  the  parties,  express  or  implied,  the  law 
would  raise  no  duty  as  between  them,  for  the  neglect  of  which  an 
action  can  be  sustained.    The  supreme  court  said: 

"The  liability  ot  tbe  defendants  below  for  the  negligent  and  Injurlons  act 
of  their  servant  is  not  necessarily  founded  on  any  contract  or  privity  between 
parties,  nor  affected  by  any  social  relation,  or  otberwise,  which  they  bore  to 
each  other." 

Railroad  Co.  v.  Lockwood,  17  Wall.  357,  is  a  leading  case  on  this 
subject.     The  court  there  held: 

"(1)  That  a  common  carrier  cannot  lawfully  stipniate  for  exemption  from 
responsibility,  when  such  exemption  is  not  Just  In  tbe  eye  of  tbe  law.  (2) 
That  it  is  not  Just  and  reasonable,  in  tbe  eye  of  the  law,  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants.  (3)  That  these  rules  apply  both  to  carriers  of 
goods  and  carriers  of  passengers  for  hire,  aud  with  a  special  force  to  the  latter. 
(4)  That  a  drover  traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  tralfa,  is  a  passenger  for  hire." 

In  Waterbury  v.  Railroad  Co.,  17  Fed.  671,  the  doctrine  is  thus 
stated  (syllabus):  •  * 

"The  right  which  a  passenger  by  railway  has  to  be  carried  safely  does  not 
depend  on  bis  having  made  a  contract,  but  tbe  fact  of  his  being  there  create* 
a  duty  on  the  part  of  the  company  to  carry  him  safely.  It  sufBces  to  enable 
him  to  maintain  an  action  for  negligence  If  be  was  being  carried  by  tbe  rail- 
road  company  voluntarily,  although  gratuitously,  and  as  a  matter  of  favor  to 
him." 

The  principles  recognized  In  the  cases  we  have  cited,  and  in  numer- 
ous other  decisions,  were  correctly  applied  by  the  judge  who  pre- 
sided in  the  court  below.  The  plaintiff  Pierson,  as  an  express  mes- 
senger, was  rightfully  on  the  train  of  the  defendant,  in  tbe  perfonu- 
"  ance  of  duties  which  the  railroad  company  had,  by  its  contract  with 
the  express  company,  agreed  that  he  ^ould  perform,  and  which,  the 
contract  states,  were  "for  the  mutual  benefit  and  account  of  the  par- 
ties thereto."  Whatever  his  relation  to  the  railroad  company, — 
whether  that  of  a  passenger  or  employ^, — ^he  had  a  right  to  maintain 
an  action  for  any  injifries  he  suffered  by  reason  of  the  negligence  of 
the  defendant  company,  its  agents  and  servants. 

The  sixth  and  seventh  assignments  of  error  are  based  on  the  re- 
fusal of  the  court  to  give  the  following  instructions  asked  by  the  de- 
fendant: 

In  declining  to  instruct  the  Jury  as  follows:  "That,  as  between  employer 
and  employes,  negligence  on  the  part  of  the  employer  is  not  to  be  Inferred 
troni  the  existence  or  occurrence  of  the  accident  which  caused  the  Injury 
complained  of."    In  declining  to  instruct  the  Jury  as  follows:    "TluU  ■■ 
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employer  doe«  not  become  an  Instirer  ot  the  life  or  safety  of  his  employes,  bnt 
the  dnty  of  the  employer  to  the  employ^  Is  to  fmnilsh  and  keep  the  machinery 
and  appliances  about  which  the  employ6  ia  required  to  perform  bis  work  in  a 
reasonably  safe  condition." 

These  requests  are  mere  abstract  propoedtions  of  law  correctly 
■tated,  bnt  we  fail  to  see  the  relevancy  when  applied  to  the  evidence 
in  this  case.  The  conrt  bdow  correctly  stated  the  law  to  the  jury. 
The  law,  as  stated,  propa-ly  applied  to  the  evidence.  We  find  no  er- 
ror in  the  rulings  of  the  court  below,  and  the  judgment  ot  that  conrt 
k  affirmed. 


CBNTRAL  TRUST  CO.  OF  NEW  YORK  et  sL  ▼.  INOEBSOIXk 
(Circuit  Court  of  Appeals,  Sixth  Glrcult    May  16,  1888.) 

1.  Cbeditobs'  Bili/— Atfohhbt's  Fees. 

After  the  sale  of  railroad  property  under  a  mortgage  foreclosure  suit 
consolidated  with  a  creditors'  bill,  an  order  of  reference  was  made  to 
ascertain  what  property  was  not  covered  by  the  mortgage.  In  this  order 
the  special  master  was  directed  to  notify  appellee  as  counsel  for  the  un- 
•ecured  creditors.  Held,  that  such  order,  made  In  the  presence  of  counsel 
for  other  unsecured  creditors,  was  sufficient  to  Justify  him  In  representing 
the  creditors  In  the  proceeding  before  the  master,  and  to  entitle  him  to 
fees  oat  of  the  funds  made,  sul^ect  to  the  payment  of  the  unsecured 
creditors. 

1  Bam  K. 

The  fact  that  the  parties  opposing  such  allowance  owned  a  very,  large 
proportion  of  the  unsecured  debts  allowed  out  of  such  fund  was  of  no 
effect,  where  such  claims  were  not  filed  until  after  the  special  master  had 
ascertained  and  reported  the  property  subject  to  the  unsecured  debts. 
Nor  was  It  material  that  such  opposing  parties  had  bought  or  owned  part 
of  the  debt  which  the  counsel  represented. 

t.  Attornkt's  Fees— Rbvibw. 

Where  an  allowance  of  $2,500,  as  attorney's  fees,  was  recommended  by 
the  special  master,  but  the  sum  was  Increased  by  the  court  to  $3,300,  held, 
that  the  allowance,  though  liberal,  would  not  be  disturbed  on  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tenneraee. 

This  was  a  creditors'  bill  by  Samuel  Thomas  against  the  East  Tenn- 
essee, Virginia  &  Georgia  Bailway  Company,  which  suit  was  consoli- 
dated with  the  foreclosure  suits  of  the  Central  Trust  Company  of 
New  York  against  the  same  defendant  Henry  H.  Ingersoll  filed  an 
intervening  petition  for  attorney's  fee&  From  the  decree  allowing 
such  compensation,  this  appeal  is  taken. 

The  record  Is  a  voluminous  one  In  this  case,  but  the  facts  material  to  the 
dl8i>osttlon  of  the  present  appeal  are,  briefly,  these:  Samuel  Thomas  filed 
hla  bin  against  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
Jane  24.  1892,  In  which  he  claimed  that  he  was  a  creditor  of  that  company, 
owning  a  floating  debt  of  over  $400,000,  and  alleged,  also,  that  be  was  a  large 
stockholder.  The  bill  was  brought  as  a  creditors'  bill  for  all  those  who  chose 
to  come  In.  It  alleged  the  hopeless  Insolvency  of  the  railway  company,  and 
that  It  was  liable  to  be  seized  for  debt,  and  the  railway  system  dismembered 
thereby,  and  the  value  of  the  property  materially  Impaired,  and  asked  for  a 
receiver  for  the  railroad  property.  Receivers  were  appointed  under  this 
bni,  and  took  possession  of  all  the  defendant's  railway  and  other  property, 
and  operated  the  road.  Subsequently,  on  the  3d  day  of  March,  181)3,  the 
Central  Tmst  Company  of  New  Xork  filed  two  bills  In  the  same  court  to 
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foreclose  mortgages  on  the  property  of  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company.  The  suit  of  Thomas  was  consolidated  with  these  suits 
for  foreclosure  of  the  mortgages,  and  the  cause  proceeded  to  Judgment,  and 
the  property  was  sold  by  order  of  court.  At  the  sale  of  the  property  under 
the  decree  It  was  bought  In  by  the  committee  of  reorganization,  and  the  sale 
confirmed  to  a  new  corporation,  called  the  "Southern  Railway  Company." 
on  the  14th  of  July.  1894.  The  suit  of  Thomas  was  not  prosecuted  in  the 
interest  of  the  general  unsecured  (;reditors,  and  nothing  seems  to  have  been 
done  in  that  direction.  That  bill  seems  to  have  been  brought  and  controlled 
solely  to  hare  a  receiver  appointed,  and  to  prevent  waste  and  the  depreciation 
of  the  property,  and  in  the  interest  of  the  mortgagees,  and  the  compensation 
of  connscl  who  filed  that  bill  was  paid  out  of  the  purchase  mohey  of  the  mort- 
gaged property.  Prior  to  the  sale  of  the  railway  property  a  number  of  credit- 
ors had  Intervened  in  the  consolidated  cause,  and,  upon  the  suggestion  of  coun- 
sel for  the  unsecured  debts  that  there^was  property  In  the  hands  of  the  re- 
ceiver which  was  not  covered  by  the  mortgages,  the  court,  on  the  day  on  Which 
the  sale  of  the  mortgaged  property  was  confirmed,  made  an  order  of  reference 
to  Joshua  W.  Caldwell,  Esq.,  as  special  master,  with  direction  to  ascertain  and 
report  what  property  was  not  covered  by  the  mortgages  and  the  value  of  said 
property,  both  real  and  personal.  In  this  order  the  special  master  was  di- 
rected, after  notifying  W.  A.  Henderson,  counsel  for  the  receivers,  and  H.  H. 
IngersoU,  counsel  for  the  creditors  not  secured  by  moHgage,  to  hear  any 
proofs  offered  by  either  party,  and  report,  the  result  of  the  Investigation.  The 
special  master  under  this  reference  made  investigation,  and  reported  a  con- 
siderable amoimt  of  real  and  personal  estate  which  had  not  been  covered  by 
either  of  the  mortgages  foreclosed,  and  Included  therein  a  short  road,  about 
six  miles  In  length,  and  known  as  the  Tennessee  Valley  Railroad.  The  par 
of  the  stocks  and  bonds  thus  reported  was  a  very  large  amount,  but  It  was 
really  of  little  value.  The  property  which  was  thus  reported  and  subsequently 
made  subject  to  the  unsecured  debts  was  sold,  and  realized  about  ^50,000. 
On  the  17th  of  September,  1805,  the  appellee  filed  an  intervening  petition,  ask- 
ing compensation  for  bis  services  as  attorney  out  of  the  fund  made  subject 
to  the  payment  of  the  unsecured  creditors.  This  intervening  petition  was  an- 
swered by  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company  and  the 
Central  Trust  Company  of  New  York,  in  which  It  was  denied  that  the  appellpe 
was  entitled  to  any  compensation  out  of  the  fund.  The  court  on  the  same  day 
the  petition  was  filed  referred  It  to  H.  H.  Taylor,  as  special  master,  to  bear 
proof  and  report  on  the  matters  of  the  petition,— whether  or  not  he  was  enti- 
tled to  any  compensation,  and.  If  so,  the  amount  thereof.  The  special  master, 
Taylor,  heard  evidence,  and  reported  on  July  3,  1896,  that  the  appellee  was 
entitled  to  compensation,  and  fixed  it  at  $2,500.  Exceptions  were  filed  to  this 
report  by  the  appellee,  and  also  by  the  Central  Trust  Company  and  the  South- 
ern Railway  Company  and  C.  H.  Coster.  The  several  exceptions  were  subse- 
quently heard  by  the  court,  and  the  exceptions  of  the  Central  Trust  Company 
and  others  were  overruled,  and  the  exception  as  to  the  amount  of  the  allow- 
ance to  appellee  sustained,  and  his  compensation  increased  to  $3,800,  and  that 
sum  allowed  him.  From  this  decree  allowing  said  compensation  the  present 
appeal  has  been  taken. 

H.  L.  Welcker,  for  appellants. 
T.  L.  Webb,  for  appellee. 

Before  HARLAN,  Circnit  Justice,  TAPT,  Circuit  Judge,  and 
BARR,  District  Judge. 

BARB,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  assignment  of  error  raises  two  questions.  It  is  insisted — ^Pirst, 
that  the  aj^Uee,  Ingersoll,  is  not  entitled  to  any  compensation  out 
of  the  general  fund;  and,  second,  if  he  is  entitled  to  compensation, 
the  conipensation  allowed  is  excessive.  It  seems  to  us  that  the  order 
directing  the  special  master,  Caldwell,  to  notify  the  petitioner,  lagnt- 
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soil,  as  cooDBd  for  the  creditors  not  secured  by  the  mortgages,  was 
a  recognition  by  the  court  of  his  representative  character;  and,  as  it 
appears  that  this  order  was  made  in  the  presence  of  counsel  for  other 
unsecured  creditors,  we  think  it  was  suiHcient  to  authorize  petitiona:, 
Ingersoll,  io  the  absence  of  objections  from  other  counsel,  to  go  on  and 
represent  the  unsecured  creditors  before  the  special  master,  which 
he  did.  There  is  much  evidence  taken  before  the  special  master 
showing  what  was  done  and  what  was  not  done  by  the  petitioner,  In- 
gersoll ;  and  the  result,  we  think,  is  to  show  that  Caldwell,  the  special 
master,  was  himself  exceedingly  familiar  with  the  whole  matter  which 
he  was  directed  to  investigate,  and  that  he  did  some  of  the  work 
which  might  have  been  properly  done  by  counsel,  but  that  Ingersoll 
was  the  representative  counsel  before  the  special  master,  and  argued 
the  exceptions  upon  the  report,  and  prepared  the  necessary  orders  to 
subject  the  property.  During  this  reference  the  appellants  had  not 
filed  their  claims  as  unsecured  creditors;  and  the  appellants,  espe- 
cially the  Southern  Railway  Company,  were  clahning  as  purchasers 
adversely  to  the  interest  of  the  unsecured  creditors.  This  being  true, 
he  is  entitled  to  a  reasonable  compensation  to  be  paid  out  of  the  fund 
which  has  been  subjected  to  the  payment  of  the  unsecured  creditors. 
Trustees  v.  Greenough,  105  U.  S.  527. 

In  regard  to  the  amount  of  the  compensation  allowed,  it  would 
seem  from  the  record  before  us  to  be  quite  liberal;  but  as  the  special 
master  reported  |2,500,  which  was  the  smallest  amount  proven  by  any 
of  the  witnesses  before  him,  and  as  the  learned  trial  judge  has  in- 
creased the  same  to  |3,300,  we  think  we  should  not  disturb  it  The 
supreme  court,  by  Justice  Bradley,  in  the  case  of  Trustees  v.  Green- 
ough, above,  said,  in  speaking  of  such  allowances  (page  537): 

••The  allowances  made  for  these  purpoees  we  have  examined,  and  do  not  And 
anything  therein  serionsly  objectionable.  The  court  below  should  have  con- 
siderable latitude  of  discretion  on  the  subject,  as  It  has  far  better  means  of 
knowing  what  Is  Just  and  reasonable  than  an  appellate  court  can  have." 

The  earnest  contention  of  appellants,  that  the  unsecured  debts 
which  they  own  embrace  nearly  all  of  the  debt  allowed  as  unsecured 
debts  to  participate  in  the  fund  arising  from  the  property  reported  by 
Caldwdl  as  not  being  covered  by  the  mortgages,  and  that,  therefore, 
no  allowance  should  be  made  out  of  the  fund,  should  not,  we  think, 
have  weight.  It  is  true  that  it  appears  in  the  record  that  over 
fl5,2S8,000  was  allowed  as  unsecured  debts  against  this  fund,  and 
that  a  very  large  amount  of  this — 115,000,000  or  over — is  owned  by 
the  appellants  or  those  in  their  interest;  yet,  as  almost  all  of  this 
large  debt  is  composed  of  mortgage  bonds  and  came  in  under  the  sup- 
plemental bill  filed  by  the  Southern  Eailway  Company,  Coster,  and 
others,  Januax7  30,  1896^  and  after  the  special  master,  Caldwell,  had 
ascertained  and  reported  the  pr(q)erty  subject  to  the  unsecured  debts, 
we  think  the  ownership  of  this  large  amount  of  the  unsecured  debts 
should  not  affect  the  question.  It  is  quite  clear  that  the  owners  of. 
none  of  the  bonds  represented  by  the  trust  company  and  none  of  the- 
bonds  OT  debts  owned  or  represented  by  the  Southern  Railway  Com- 
pany and  its  associates  took  part  in  ascertaining  and  subjecting  the 
property  which  was  reported  and  subjected  to  the  unsecured  debts; 
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nor  should  the  fact  that  the  appellant  C.  H.  Coster  has  boa^t  or 
owns  part  of  the  debt  which  the  petitioner  represented  make  his 
compensation  any  the  less.  The  decree  of  the  circait  court  should  be 
affirmed,  and  it  is  so  ordered. 


BOWEN  ▼.  NEEDLES  NAT.  BANK  (MUKFHY,  Intervener). 

'nwr-nit  Court,  S.  D.  California.    May  2,  1886.) 

No.  652. 

t  CbBOKS— NORPREaENTMBNT— EPPKOT. 

Default  in  presenting  a  check,  as  distinguished  from  a  bill  of  exchange, 
is  excused  by  absence  of  prejudice  to  the  drawer. 
9l  Same— DisTiNQuiBHMENT  FROM  BujL  of  Exchanos  —  Particular  Ikstrd- 

MENT. 

An  Instmment  drawn  by  the  cashier  of  a  national  bank  In  California 
upon  a  national  bank  in  New  York,  in  the  following  form:    "Pay  to  the 

order  of ,  — : —  dollars,"— keW  to  be  a  check,  not  a  bill  of  exchange. 

8.  National  Bank— Powers— Quaraiity  of  Debt. 

An  agreement  by  a  national  bank,  to  guaranty  the  payment  of  a  debt  of 
a  third  party,  solely  for  his  benefit,  is  ultra  vires, 
i.  Gparanty— What  Constitutes— Particular  Case. 

A  promise  by  a  bank  to  pay  any  checks  that  may  be  drawn  upon  It  by 
a  certain  person  is  not  a  certification  of  such  checks,  but  a  guaranty. 
S.  Checks— Certification  without  Funds— Liability. 

A  bank  certifying  a  check  without  funds  Is  not  liable  except  to  a  bona 
fide  holder. 
&  National  Bank— Accommodation  Indorsement. 

Accommodation  indorsements  or  acceptaaces  by  a  national  bank  ue 
ultra  vires,  and  void  In  the  bauds  of  holders  with  notice. 

7,  Same- Ultra  Vires- Estoppel  to  Raise  Defense. 

A  bank  Is  not  estopped  to  deny  Its  authority  to  make  an  ultra  vires 
promise,  where  It  has  not  received  the  fruits  of  the  transaction,  and  where 
the  promisee  had  notice  of  the  facts  giving  rise  to  the  Illegality. 

8,  Illkoal  Contracts— Means  of  Execution. 

Negotiable  iustruments  executed  as  a  means  of  carrying  out  an  illegal 
contract  are  void  in  the  hands  of  holders  with  notice. 

9,  National  Bank— Ultka  Vires  Contract. 

The  defendant,  a  national  bank  is  California,  agreed  with  the  plaintiff 
In  New  York  to  pay  any  checks  drawn  upon  it  by  one  B.  Upon  the  faith 
of  this  promise,  plaintiff  honored  several  such  checks,  which  were  paid 
in  the  following  manner:  Defendant  made  its  cashier's  checks  upon  the 
0.  Nat.  Bunk,  in  New  York,  at  which  bank  it  had  no  funds,  and  sent  them 
to  piaintirr,  at  tiie  same  time  sending  the  C.  Nat.  Bank  drafts  on  B.  to  cover 
its  checks.  Later,  certain  of  these  cashier's  checks  proved  worthless,  tbe 
drafts  not  being  collectible,  and  were  not  presented  to  the  C.  Nat.  Bank;  but 
no  prejudice  to  defendant  by  reason  of  such  nonpresentment  was  shown. 
Held,  the  promise  of  the  defendant  bank  was  ultra  vires,  and  void  as  to 
the  plalntifr.  he  being  cliargeable,  under  tbe  circumstances,  with  notice  of 
the  facts  giving  rise  to  the  illegality. 

This  was  an  action  at  law  by  Abner  T.  Bowen  against  the  Needles 
National  Bank  to  recover  the  amount  of  certain  checks.  For  deci- 
sions on  motions,  see  76  Fed.  176,  79  Fed.  49. 

Works  &  Lee,  for  plaintiflf. 

Gardiner,  Harris  &  Bodman  and  Henry  C.  Dillon,  for  defendant. 
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WELLBORN,  District  Judge.  In  this  case  there  was  waiver  of 
jury,  and  trial  by  the  coart.  The  action  was  originally  brought 
against  the  Needles  National  Bank,  May  8,  1895.  Some  months 
prior  thereto  said  bank  bad  become  insolvent,  and  was,  by  the  comp- 
troller of  the  currency,  placed  in  the  hands  of  a  receiver,  Daniel 
Murphy,  who  intervened  in  this  action,  August  22,  1896.  Plainti£t 
onitee  in  his  complaint  four  causes  of  action,  each  of  the  first  three 
stated  ander  three  separate  counts,  so  drawn  as  to  meet  the  various 
legal  aspects  of  the  case.  The  first  cause  of  action  is  an  instrument 
in  writing,  as  follows: 

-N.  N.  B.  The  Needles  National  Bank.  No.  2.307. 

"DnpUcate         |8,775.  Needles,  CallfonHa,  Sept  10,  1894. 

"Unpaid. 
"Pay  to  the  order  of  A.  T.  Bowen  and  Co.  18,775.00 

eighty-seven  hundred  and  seventy-five  and  no/ioa  dollars. 

"W.  S,  Greenlee,  4 

7 
"Cashier.         8 
"To  Chase  National  Bank, 
"New  York,  N.  Y." 

Said  instrument,  termed  in  the  complaint  a  "bill  of  exchange,"  is, 
accurately  speaking,  as  shown  later  on,  a  check;  and,  since  the  dis- 
tinction indicated  is  a  material  one,  I  shall  hereafter,  in  alluding 
to  said  instrument,  observe  its  appropriate  designation. 

The  second  and  third  causes  of  action  are  in  all  respects  the  same 
as  the  first,  except  that  the  checks  therein  mentioned  were  drawn, 
respectively,  September  12, 1894,  for  |8,300,  and  September  17, 1894, 
for  f  5,364. 

The  fourth  cause  of  action  is  thus  stated  in  the  complaint: 

"That  on  the  25'th  day  of  April,  1894,  the  plaintiff  having  theretofore  ad- 
vanced moneys  to  one  Isaac  K.  Blake  upon  checks  drawn  by  said  Blake  upon 
the  plaintiff  as  A.  T.  Bowen  &  Co.,  and  not  being  willing  to  advance  further 
snms  without  some  guaranty  from  the  defendant,  the  said  defendant,  on  the 
said  25th  day  of  April,  1884,  in  writing,  promised  and  agreed  with  plaintiff 
that  it  would  pay  all  checks  signed  by  the  said  Blake  and  drawn  npon  the 
plaintiff  as  A.  T.  Bowen  &  Co.  That,  acting  upon  the  said  written  promise 
of  the  defendant,  the  plaintiff  thereafter,  upon  checks  drawn  by  the  said 
Blake  for  the  following  sums,  and  upon  the  following  dates,  respectively,  to 
wit,  September  4,  1894,  September  5,  1894,  September  10,  1894.  and  September 
11,  1894.  for  the  snms  of  |8,750,  $8,300,  $5,300,  and  $3,500,  respectively,  ad- 
vanced to  the  said  Blake  the  said  sums  of  money  upon  the  dates  mentioned, 
and  thereupon  presented  to  the  defendant  the  said  checks  for  said  sums,  and 
npon  receipt  by  said  bank  of  the  said  three  first-named  checks  the  defendant 
issued  Its  three  several  drafts  for  the  sums  above  mentioned,  payable  to  the 
order  of  this  plaintiff,  upon  the  Chase  National  Bank  of  New  York,  and 
delivered  the  same  to  this  plaintiff;  but  that  at  the  time  said  drafts  were 
drawn  and  delivered  to  the  plaintiff,  and  ever  since,  there  has  been  no  money 
on  deposit  or  In  the  bands  of  the  said  Chase  National  Bank  out  of  which 
said  drafts  conid  be  paid,  and  the  same  have  become  dishonored,  and  remain 
wholly  dae  and  tinpaid.  That  the  said  sums  of  money,  respectively,  not 
having  been  paid  by  and  through  said  drafts  drawn  by  the  defendant,  the 
plaintiff  thereupon  demanded  payment  of  the  defendant  of  said  sums,  In- 
cluding the  said  sum  of  $3,500,  but  the  defendant  has  wholly  failed  and  refused 
to  pay  said  sums  or  either  of  them,  or  any  part  thereof,  and  the  whole  thereof 
is  now  wboUy  due  and  unpaid." 
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The  defenses  relied  on,  and  stated  in  the  order  in  which  it  will  be 
convenient  for  me  to  consider  them,  are,  substantially:  First.  A 
conspiracy  between  Blake  and  the  plaintiff  to  defraud  the  defendant 
through  certain  false  representations  and  practices,  particularly  set 
forth  in  the  complaint  in  intervention.  Second.  Tliat  before  the  checks 
sued  on  were  drawn  it  was  agreed  between  plaintiff,  defendant,  and 
the  said  Blake  that  said  checks  were  to  be  paid  by  counterdrafts  on 
Blake  in  New  York  City,  and  not  otherwise;  and  that  the  defendant 
was  to  be  saved  and  kept  free  from  hann  by  this  arrangwnent. 
Third.  That  on  September  12,  1894,  said  Blake  gave  the  note  of  him- 
self and  wife  to  plaintiff  for  |37,100,  and  that  plaintiff  accepted  said 
note  in  full  payment  and  satisfaction  of  all  the  demands  sued  on. 
Fourth.  That  the  checks  mentioned  in  the  first  three  causes  of 
action,  and  the  written  promise  mentioned  in  the  fourth,  were  wii..- 
out  consideration.  Fifth.  That  said  checks  were  never  presented  to 
the  drawee  for  acceptance  or  payment.  Sixth.  That  said  written 
promise  was,  in  effect,  a  guaranty  of  the  payment  of  the  debt  of  a 
third  person,  made  solely  for  his  benefit,  and  therefore  ultra  vires; 
or,  if  said  promise  be  considered  an  original  undertaking,  still  Blake, 
as  was  known  to  plaintiff,  had  no  funds  on  deposit  with  the  defend- 
ant to  pay  his  drafts,  and  therefore  said  promise,  viewed  as  an  origi- 
nal undertaking,  was  made  without  authority,  and  is  Toid;  and 
that,  since  the  checks  mentioned  in  the  first  three  causes  of  action 
were  drawn  in  attempted  execution  of  said  promise,  without  funds, 
and  solely  for  the  benefit  of  Blake,  they  likewise  are  Toid.  The 
intervener  filed  a  cross  complaint,  but  abandoned  it  at  the  trial.  De- 
fendant also  filed  a  cross  complaint,  claiming  balance  of  f69.45,  and 
asks  judgment  on  the  same. 

Some  of  the  facts  of  the  case  are  admitted ;  others  are  in  dispute. 
As  to  the  latter,  the  evidence  is  volnminons,  and  I  i^all  not  onder- 
take  to  review  It,  but  simply  state  my  findings  therefrom,  together 
with  the  admissions  of  the  pleadings.  The  material  facts  thus  ap- 
pearing are  these:  Defendant  drew  the  checks  sued  on  in  settle- 
ment of  drafts  for  MMresponding  amounts  drawn  by  Blake  on  itself, 
and  payable  to  the  order  of  A.  T.  Bowen  &  Co.,  the  name  under  which 
plaintiff  conducted  a  banking  business  In  the  city  of  New  York. 
Plaintiff,  as  he  testifies,  advanced  to  Blake  the  various  amounts  of 
money  called  for  by  said  drafts  on  or  about  their  respective  dates, 
to  wit,  the  4th,  5th,  and  10th  of  September.  When  Blake  drew 
said  drafts,  he  had  no  funds  on  deposit  with  the  defendant  for  their 
payment.  The  checks  sued  on  were  not  paid  by  the  drawee,  nor 
were  they  presented  for  payment.  Defendant  did  not,  at  the  time 
or  subsequent  to  the  dates  of  said  checks,  have  fund«  with  the  Chase 
National  Bank  to  meet  them,  but  at  the  time  of  forwarding  said 
checks  to  plaintiff  also  drew  and  forwarded  to  the  Chase  National 
Bank  drafts  for  corresponding  amounts  on  said  Blake.  From  the 
promises  of  Blake  and  his  previous  compliances  therewith  defendant 
had  reason  to  believe  that  said  drafts  on  him  would  be  paid,  and  that 
the  Chase  National  Bank,  thus  provided  with  funds,  would  honor  the 
checks  issued  to  plaintiff.  The  defendant  has  suffered  no  loss  or 
injury  from  the  failure  to  present  said  checks  for  payment.     The 
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checks  Boed  on  were  drawn  parsnant  to  a  writtMi  promiae  of  de- 
fendant, referred  to  in  the  fourth  cause  of  action,  and  evidenced  bj  the 
following  telegrams  and  letters: 

"BecelTed  at  tbe  Western  Union  Building,  186  Broadway,  N.  7.,  April  25, 
1884.     Dated  Needles,  Calif.,  25. 

"To  A.  T.  Bowen  &  Ck).,  71  Broadway,  Kew  York:  We  will  pay  checks 
tigned  Isaac  E.  Blake  by  W.  L.  Boardsley. 

"Needles  National  Bank." 

"Tbe  Needles  National  Bank,  Needles.  California,  April  2Sth,  1894. 
"A.  T.  Bowen  &  Co.,  New  York  City— Gentlemen:    We  hereby  beg  leave  to 
confirm  our  telegram  to  yon  of  even  date,  'We  will  pay  checks  signed  Isaac 
B.  Blake  by  W.  L.  Beardsley.'  signed  'Needles  National  Bank.' 

"Yours,  truly,  W.  S.  Greenlee,  Cashier." 

"The  Needles  National  Bank,  Needles,  Cal.,  August  22nd,  1894. 
"A-  T.  Bowen  &  Co.,  New  York  City— Gentlemen:  I  am  in  receipt  of  tele- 
graph communications  from  Chase  National  Bank  that  our  draft  No.  2,200  for 
$7,500,  payable  to  the  order  of  Bowen  &  Co.,  has  been  refused  payment  until 
advices  received  from  us  guarantying  the  amount  received.  I  immediately 
guarantied  the  amount  to  be  $7,500,  and  I  trust  I  have  put  you  to  no  great 
inconvenience.  It  is  simply  a  clerical  error,  which  happens  to  us  all  some 
time  or  other,  and  in  future  we  will  endeavor  to  be  more  careful.  I  have 
telegraphed  you  to  ideaae  pardon  our  error,  and  that  we  wish  you  to  still 
continue  your  friendly  relations  with  Mr.  Blake  and  Mr.  Beardsley,  and  tliat 
we  guaranty  absolutely  tbe  payment  of  Mr.  Blake's  checks  as  heretofore. 
I  am  truly  sorry  the  mistake  has  occurred,  and  can  venture  the  assertion  that 
It  will  not  happen  again.  The  Keystone  Mine  has  just  uncovered  a  large 
body  of  high-grade  ore,  and.  If  the  vein  continues  as  it  is  now  for  the  nest 
thirty  days,  it  will  make  a  big  showing.  Again  asking  your  pardon,  I  remain, 
with  best  wishes, 

"Very  truly  yovn,  W.  S.  Greenlee,  Cashier." 

Plaintiff's  advances  to  Blake  commenced  in  Janaary,  1894,  and 
continued  down  to  Beptember  following.  During  this  period,  many 
checks,  aggregating  thousands  of  dollars,  were  drawn  tj^  Blaki> 
on  the  defendant,  payable  to  the  ordCT  <rf  the  plaintiff,  and  checks 
issued  therefor  by  the  defendant  on  the  Chase  National  Bank. 
The  means  by  which  defendant  supplied  the  Chase  National  Bank 
with  funds  to  meet  said  bills  of  exchange  were,  as  hereinbefore 
stated,  drafts  drawn  by  defendant,  through  said  National  Bank,  on 
Blake.  All  of  said  checks  and  drafts  down  to  and  excepting  those 
speciflcally  mentioned  in  said  complaint  were  duly  honored  and  paid. 
The  first  communication  between  plaintiff  and  Greenlee,  cashier  of 
the  defendant,  probably  about  the  time  the  first  check  was  drawn, 
was  a  letter  dated  January  22,  1894,  stating  the  inclosure,  and  that 
there  would  be  no  charge  for  remitting.  On  February  10,  1894,  an- 
other check  of  |1,900  was  forwarded  by  plaintiff  to  the  defendant, 
with  the  added  inquiry: 

"Please  give  us  what  infonnatioD  you  can  relative  to  Mr.  Isaac  B.  Blake's 
financial  standing.  Is  he  always  prompt  in  meeting  his  financial  obligations, 
and  absolutely  reliable  in  every  way?  Is  he  careful,  capable,  conservative, 
or  the  opposite?" 

To  this  inquiry  the  bank,  over  the  signature  of  its  president,  re- 
sponded as  follows: 

"Beplying  to  your  kind  letter  of  inquiry  regarding  Mr.  I.  E.  Blake,  I  am 
pleased  to  state  that  he  has  been  one  of  the  foremost  men  of  his  city  [Denver) 
87  F.— 28 
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for  many  years,  and  his  reputation  for  credit  and  absolute  reliability  is 
unguestioned." 

Then  follows  the  statement  of  Blake's  investments  "in  this  vi- 
cinity," which  were  likely  to  prove  a  great  fortune,  etc.  On  the  4th 
of  August,  defendant's  cashier,  by  letter,  gives  a  renewed  assurance 
of  Blake's  financial  standing  and  credit,  with  a  reference  to  the  par- 
ticular properties  in  which  he  was  interested,  and  which  promised 
large  returns.  On  September  5th  the  plaintiff  wrote  to  the  bank 
as  follows: 

"Do  the  drafts  drawn  by  Sir.  Blake  represent  the  amount  of  products  of 
the  Keystone  Mine  or  the  receipts  of  Nevada  Southern  Railroad,  and  are  the 
.  amounts  of  money  deposited  with  you  to  meet  them  before  drafts  are  drawn, 
or  are  they  drawn  on  you  as  they  wish?" 

The  bank  responds  to  this  inquiry,  September  12th,  as  follows: 

"I  can  say  this:  That  the  money  is  deposited  In  New  York  to  cover  all 
checks  drawn  on  this  bank  by  Mr.  Blake,  and  Mr.  Blake's  checks  will  be 
paid  by  this  bank  as  heretofore." 

On  September  12,  1894,  Blake  executed  to  the  plaintiff,  in  settle- 
ment of  the  advances  theretofore  made  to  Blake  by  plaintiff,  the  note 
of  himself  and  Agnes  N.  Blake,  as  sliown  by  the  following  agree- 
ment: 

"New  York,  Sept  12,  1894. 
"Whereas,  Isaac  E.  Blake  and  Agnes  N.  Blake  have  given  their  note  dated 
Sept  12th,  18W,  for  thirty-seven  thousand  one  hundred  dollars  (?37,100.00), 
and  Isaac  E.  Blake  has  given  his  note  for  one  hundred  seventy-seven  and 
B'/ioo  dollars  (1177.52),  being  the  amount  of  the  following: 

W.  L.  &  M.  E.  Beardsley  note  (balance) $     296  73 

W.  J.  Mann  note 806  90 

Isaac  E.  Blake's  draft  Needles  Nat  Bk.  at  9/1/94 25  00 

Isaac  E.  Blake's  draft  Needles  Nat  Bk.  at  9/4/94 8,750  00 

Isaac  E.  Blake's  draft  Needles  Nat.  Bk.  at  9/5/94 8,300  00 

Isaac  E.  Blake's  draft  Needles  Nat.  Bk.  at  9/10/94 5300  00 

Isaac  E.  Blake's  draft  Needles  Nat  Bk.  at  9/11/94 3.500  00 

I.  B.  Blake,  two  notes  dated  5/15/94,  $o,000.00  each 10,195  00 

Overdraft  on   account 303  89 

$37,277  52 
"It  Is  understood  and  agreed  that  A.  T.  Bowen  &  Co.  are  to  have  tbe  priv- 
ilege of  holding  drafts  that  may  be  Issued  by  the  Needles  National  Bank 
(for  drafts  on  said  bank  drawn  by  I.  E.  Blake)  to  retain  all  the  security 
possible  on  said  claims,  but  when  the  amount  of  said  notes  are  paid,  then 
such  drafts  are  to  be  surrendered  to  said  Blake. 

"Isaac  B.  Blake." 
"N.  Y.,  Sept  12th,  1894. 
"This  certifies  that  Isaac  E.  Blake  and  Agnes  N.  Blake  have  abandoned  and 
given  up  their  legal  residence  In  Colorado,  and  are  now  residents  of  New  York 
City  and  state  of  New  York.  Isaac  E.  Blake." 

If  defendant  is  not  liable  on  any  of  the  causes  of  action  set  ap  in 
the  complaint,  then  there  is  a  balance  of  f69.45  due  the  defendant 
from  the  plaintiff. 

The  conclusions  which  I  have  reached  as  to  the  several  defenses 
relied  on  are  as  follows: 

1.  A  large  amount  of  testimony  has  been  introduced  for  the 
avowed  pui-pose  of  showing  collusion  between  the  plaintiff  and  Blake 
to  defraud  the  defendant;  but  the  testimony,  I  think,  is  insufBcient 
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for  that  purpose.  Besides,  so  far  as  concerns  the  statement  of  plain- 
tiff to  the  Bradstreet  Company,  touching  the  value  of  the  stock  of  the 
Utah  Nevada  Company,  and  Uie  values  of  the  properties  owned  by 
said  company,  the  defendant's  witness  Mr.  Greenlee  testified  positivt»- 
ly  that  that  statement  did  not  influence  the  defendant  in  the  issu- 
ance of  the  checks  sued  on. 

2.  The  evidence  fails  to  show  any  agreement  between  plaintiff, 
defendant,  and  Blake  that  Blake's  checks  were  to  be  paid  by  means 
of  counterchecks  on  Blake  in  New  York  City,  and  defendant  thus 
saved  harmless. 

3.  The  notes  of  Isaac  E.  Blake  and  Agnes  N.  Blake  executed  to 
plaintiff  September  12,  1894,  were  not  given  in  satisfaction  of  the 
alleged  liabilities  sued  on.  The  agreement  of  that  date,  signed  by 
Isaac  E.  Blake,  expressly  provides  to  the  contrary,  as  follows: 

"It  Is  understood  and  agreed  that  A.  T.  Bowen  &  Co.  are  to  have  the  privilege 
of  holding  drafts  that  may  be  Issued  by  the  Needles  National  Bank  (for  drafts 
on  said  bank  drawn  by  I.  E.  Blake)  to  retain  all  the  security  possible  on  said 
dalnus,  but,  when  the  amount  of  said  notes  are  paid,  then  such  drafts  are  to 
be  soirendered  to  said  Blake." 

4.  The  advances  of  money  by  plaintiff  to  Blake,  while  it  is  true 
the  defendant  received  no  part  of  the  same,  were  suflBcient  consid- 
eration for  the  checlis  sued  on,  and  also  for  the  written  promise, 
which  is  the  basis  of  plaintiff's  fourth  cause  of  action.  The  law  is 
too  well  settled  to  require  any  citation  of  authority  that  detriment  to 
the  promisee,  as  well  as  benefit  to  the  promisor,  is  sufiBcient  consid- 
eration to  support  a  contract 

5.  Whether  or  not  said  instruments  ought  to  have  been  presented  for 
payment  depends,  it  seems  to  me,  under  the  peculiar  facts  of  this 
case,  upon  the  question  whether  or  not  said  instruments  are  to  be 
classified  as  checks  or  bills  of  exchange.  While,  according  to  some 
authorities  (1  Daniel,  Neg.  Inst  §  1567;  Civ.  Code  Cal.  §  3254),  checks 
are  a  species  of  bills,  yet,  in  this  opinion,  for  the  purpose  of  con- 
venient and  clear  statement  only,  I  shall,  as  do  some  of  the  text 
writers  (1  Morse,  Banks,  §  380),  treat  the  check  as  an  independent 
and  distinct  instrument  from  the  bill  of  exchange.  While,  perhaps, 
an  occasional  case  may  be  found  holding  otherwise,  the  great  weight 
of  authority  is  to  the  effect  that  want  of  prejudice  or  injury  to  the 
drawer  of  a  bill  of  exchange  never  excuses  default  in  making  pre- 
sentment 2  Daniel,  Neg.  Inst  p.  207,  §  1170.  The  rule  m  Cal- 
ifornia as  to  what  does  excuse  such  default  is  as  follows: 

"Presentment  of  a  bill  of  exchange  for  acceptance  or  payment,  and  notice 
of  Its  dishonor,  are  excused  as  to  the  drawer.  If  he  forbids  the  drawee  to 
accept,  or  the  acceptor  to  pay  the  bill,  or  If,  at  the  time  of  drawing,  be  had 
no  reason  to  believe  that  the  drawee  would  accept  or  pay  the  same."  Civ. 
Code  Cal.  i  3220. 

"Among  the  circumstances  under  which  the  drawer  has  a  right  to  expert 
that  his  bin  will  be  honored,  and  consequently  to  require  strict  presentment 
and  notice,  may  be  named:  •  •  •  Where  a  third  party  has  promised  to 
provide  the  drawee  with  fnnds."    2  Daniel,  Neg.  Inat.  S  1076. 

See,  also,  Id.  §§  1074-107&  The  last  paragraph  of  the  latter  sec- 
tifm.  Is  as  follows: 

"But  the  bona  ftde  expectation  of  the  drawer,  based  upon  hfs  relations  wltli 
the  drawee,  and  the  provision  be  has  made,  or  Intends  to  make,  and  does 
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make,  are.  It  seems  to  us,  the  circumstances  to  be  regarded.  If  he  has  lo 
funds  in  the  drawee's  hands  when  he  draws,  and  yet  provides  them  befire 
presentment,  he  should  have  notice.  If  he  had  funds  when  he  drew,  but 
withdrew  them  before  presentment,  he  forfeits  the  right  to  it.  If  the  drawer 
has  any  arrangement  by  which,  at  the  time  the  bill  is  presented,  he  has  a 
right  to  expect  it  to  be  honored,  we  should  say  he  should  have  demand  and 
notice;  for  it  would  be  presumed  that  such  arrangement  was  contemplated 
when  he  drew." 

Lafitte  V.  Slatter,  6  Bing.  623,  a.  c  31  Rev.  Reports,  510,  is  strong- 
ly in  point.    In  that  case  it  was  held  that: 

"The  drawer  of  a  dishonored  bill  is  entitled  to  notice  of  dishonor,  although 
he  knows  the  bill  will  not  be  paid  by  the  acceptor:  provided  he  has  reason  to 
expect  it  will  be  paid  by  another  person,  or  has  a  remedy  over  against  that 
person." 

See,  also,  Tied.  Com.  Paper,  p.  616,  §  355,  note  1, 
The  rule  enunciated  in  the  above  qnotations,  and  the  reasons  there- 
for, have  been  clearly  stated  as  follows: 

"It  is  conceded  on  both  sides  that  there  were  no  funds  in  the  hands  of  the 
drawee.  The  fact  of  drawing  without  funds,  in  the  absence  of  other  proof 
to  explain  It,  is  a  fraud,  for  the  bill  is  negotiated  under  the  faith  that  the 
drawer  has  or  will  place  effects  in  the  hands  of  the  drawee  to  meet  the  bill; 
and  if  he  had  no  effects  in  the  bands  of  the  drawer,  and  knew  that  none  would 
be  placed  there,  and  that  the  drawee  would  not  meet  the  bill,  the  whole 
transaction  is  deemed  fraudulent  on  the  part  of  the  drawer.  Another,  but 
subordinate,  reason  is  given  for  this  exception,— that  the  drawer  cannot.  In 
such  case,  be  in  any  way  injured  for  want  of  notice  of  nonpayment.  But  it 
is  the  fraud  in  drawing  and  delivering  such  a  bill  upon  which  the  exception 
substantially  rests,  for  bankruptcy  or  notorious  insolvency  of  the  drawee,  or 
proof  that  in  fact  no  injury  resulted  from  want  of  notice,  will  not  excuse  the 
holder  from  giving  the  drawer  notice.  Notice,  therefore,  under  this  excep-_ 
tlon,  Is  to  be  dispensed  with  in  those  cases  where  the  drawer  had  no  reason 
to  expect,  when  he  drew  the  bill,  that  it  would  be  paid.  Thus,  in  the  case  of 
Rucker  v.  HUler,  16  East,  43,  It  was  laid  down  tlint  the  drawer  is  entitled 
to  notice  if  he  have  reasonable  ground  to  expect  the  bill  will  be  paid,  although 
he  have  no  assets  In  the  acceptor's  bauds.  So,  in  the  case  of  La&tte  v. 
Slatter,  6  Blng.  923,  In  which  the  defendant  drew  a  bill  on  one  Xebbs,  under 
the  expectation  that  a  third  person,  not  a  party  to  the  bill,  who  owed  him, 
would  provide  funds  for  its  payment,  but  neglected  to  do  so.  It  was  held  that 
the  defendant  was  entitled  to  notice  of  nonpayment.  Indeed,  the  rule  is  too 
well  settled,  both  by  English  and  American  cases,  to  admit  of  question,  that 
If  -the  drawer  has  reasonable  grounds  to  exi>ect  that  the  drawee  will  receive, 
through  the  transactions  of  the  drawer,  or  from  some  one  else,  funds  to  meet 
the  bill,  although  the  drawer  had  no  assets  In  the  hands  of  the  drawee,  the 
drawer  Is,  notwithstanding,  entitled  to  notice  of  nonpayment  2  Smith,  Lead. 
Cas.  (Hare  &  W.  Notes)  56."    Mtoer  v.  Trovinger's  Ex'rs,  7  Ohio  St  286. 

See,  also,  French's  Ex'x  v.  Bank,  4  Granch,  141,  Dickins  v.  Beal, 
10  Pet.  672,  and  McRae  v.  Rhodes,  22  Ark.  313. 

With  reference  to  checks,  however,  the  mle  is  quite  different,  and 
is  thus  declared  in  California: 

"A  check  is  subject  to  all  the  provisions  of  this  Code  concerning  bills  of  ex- 
change, except  that:  {!)  The  drawer  and  Indorsers  are  exonerated  by  delay  in 
{^resentment  only  to  the  extt>ut  of  the  injury  which  they  suffer  thereby. 
•    •    •"    Civ.  Code  Cal.  $  3255. 

This  rule  as  to  checks  is  elsewhere  stated  as  follows: 

"But  there  Is  this  difl'erence  between  bills  and  checks  as  to  the  consequences 
of  negligence  or  delay  in  demand  and  notice:  The  failure 'to  make  a  prompt 
presentment  on  the  day  of  maturity,  and  to  give  promptly  the  aotioe  of  die- 
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liouor,i»the  case  of  bOIs,  wDI  discharge  the  drawer  and  Indoraers,  even  though 
they  bare  not  suffered  in  any  wise  by  the  delay  or  neglect;  but  in  the  case 
of  cbecks  the  drawer  Is  not  discharged  by  such  neglect  or  delay.  If  be  has 
not  suffered  any  Injury  In  consequence  of  It"  Tied.  Com.  Paper,  p.  723,  { 
442. 

See,  also,  2  Daniel,  Neg.  Inst.  §§  1587,  1588. 

Thna  it  will  be  seen  that  the  rital  question  on  this  branch  of 
the  case  is  whether  or  not  the  instruments  sued  on  in  the  first  three 
caoses  of  action  are  checks;  for,  if  checks,  failure  to  present  would 
be  excused,  because  no  injury  or  loss  resulted  therefrom.  If,  how- 
ever, they  were  not  checks,  but  bills  of  exchange,  default  in  present- 
ment would  not  be  excused;  for,  although  no  injury  or  loss  resulted 
from  the  failure  to  present,  yet  when  tiie  instruments  were  drawn 
the  defendant  had  reason  to  believe  that  they  would  be  paid.  In 
California  a  check  is  defined  thus; 

"A  check  is  a  bill  of  exchange  drawn  upon  a  bank  or  banker,  or  a  person 
described  as  such  upon  the  face  thereof,  and  payable  on  demand,  without  In- 
terest"    Civ.  Code  Gal.  I  8254. 

The  definition  given  by  one  of  the  text  writers  already  mentioned 
is  as  follows: 

"A  check  may  be  defined  to  be  a  draft  or  order  having  essentially  the  char- 
acteristics of  a  bill  of  exchange,  and  differing  from  the  bill  (1)  in  being  drawn 
on  a  bank  or  banker,  (2)  apparently  and  presumptively  against  a  deposit  of 
funds,  and  (3)  payable  on  demand  without  grace.  The  attempt  to  define 
checks  by  comparing  them  with  bills  of  exchange  is  freauently  criticised 
as  furnishing  an  Incomplete  definition.  But  the  definition  given  in  the  text 
Is  sufiJcIent  to  point  out  the  essential  characteristics  of  a  check,  without'  re- 
quiring a  second  discussion  of  those  principles  which  are  common  to  both 
bills  and  checks;  while  the  points  of  differentiation  between  the  two  kinds 
of  paper  are  more  clearly  and  prominently  set  forth."  Tied.  Com.  Paper,  i 
430. 

Another  definition  is  as  follows: 

"A.  check  is  (1;  a  draft  or  order  (2)  upon  a  bank  or  banking  house,  (3)  pur- ' 
porting  to  be  drawn  upon  a  deposit  of  funds  (4)  for  the  payment  at  all  events, 
of  a  certain  sum  of  money  (E^  to  a  certain  person  therein  named,  or  to  him  or 
hia  order,  or  to  bearer,  and  (6)  payable  Instantly  on  demand:  •  •  *  Any 
instrument  fulfilling  the  above  description  may,  we  think,  be  safely  denomi- 
nated a  bank  check;  and  the  definition  given  Is  sustained  by  many  authori- 
ties, though  not  In  the  language  of  the  text  Writers  upon  negotiable  Instru- 
ments have  differed  In  their  definitions  of  this  species  of  commercial  paper, 
some  falling  short  of  giving  all  Its  distinguishing  qualities,  and  some  ascribing 
to  it  qualities  which  it  Is  not  absolutely  necessary  that  It  should  possess.  And 
there  is  none  which  can  be  safely  relied  on  as  a  guide  in  answering  the  ques- 
tion, is  this  paper  a  check?'   2  Daniel.  Neg.  Inst  g  1506. 

The  same  author,  elaborating  this  definition,  says  further: 

"Sixthly,  a  check  is  payable  instantly  on  demand.  This  Is,  as  we  conceive, 
the  touchstone  by  which  a  check  is  tested.  Usually  no  time  of  payment  Is 
expressed  upon  its  face,  but  all  commercial  Instruments  In  which  no  time  of 
payment  Is  expressed  are  understood  to  be,  and  Impliedly  are,  payable  on  de- 
mand; and,  when  so  payable  by  implication  or  In  express  terms,  they  are 
payable  instantly,  without  the  allowance  of  grace,  which  pertains  to  those 
payable  on  a  particular  day.  The  whole  theory  and  use  of  a  check  points 
to  its  Immediate  payability  as  its  distinguishing  feature,  and  its  name  im- 
ports it.  A  person  deposits  money  with  his  bank  or  banker,  where  it  is  sub- 
ject at  any  time  to  his  order.  By  an  order  he  appropriates  so  much  of  it 
to  another  person,  and  the  bank  or  banker,  in  consideration  of  its  temporary 
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use  of  the  money,  agrees  to  pay  it  In  whole  or  In  parcels,  to  the  depositor's 
order,  when  demantled.  But  he  does  not  agree  to  contract  to  pay  at  a  future 
day  by  acceptance,  and  the  depositor  cannot  require  It."  2  Daniel,  Neg.  Inst. 
8  1572. 

The  two  chief  characteristics  of  checks  are  found  in  the  instru- 
ments here  sued  on.  They  are  drawn,  and  purport  to  be  drawn,  on 
a  bank;  and,  in  the  qext  place,  are  payable  instantly,  on  demand. 
They  do  not  specify  on  their  face  the  times  of  payment;  but  when 
this  is  the  case  the  instrument  is  presumed  to  be  payable  on  de- 
mand. Tied.  Com.  Paper,  §  24;  1  Daniel,  Neg.  Inst.  §  599;  2  Daniel, 
Neg.  Inst.  §  1572.  The  fact  that  they  are  payable  in  another  state 
than  the  one  in  which  they  are  drawn  does  not  change  their  char- 
acter as  checks.  1  Morse,  Banks,  §  375.  A  draft  drawn  in  one  state 
on  a  bank  in  another  is  nevertheless  a  check,  and,  in  point  of  fact, 
checks  are  very  much  used  in  the  United  States  in  transmitting 
money  from  one  state  to  another.  2  Daniel,  Neg.  Inst  §  15G7.  My 
conclusion  is  that  the  instruments  sued  on  possess  the  characteris- 
tics of,  and  are,  checks,  and  that,  inasmuch  as  the  defendant  was  in 
no  way  injured  or  prejudiced  by  plaintiff's  failure  to  present  said 
checks,  presentment  is  excused.  See,  also,  Bull  t.  Bank,  123  U.  S. 
105,  8  Sup.  Ct.  62;  Marbourg  v.  Brinkman,  23  Mo.  App.  513;  Story, 
Bills,  §§  472,  473;  1  Daniel,  Neg.  Inst.  §§  469,  472,  notes. 

6.  The  remaining  questions  to  be  determined  are  whether  or  not 
the  written  promise  mentioned  in  the  fourth  cause  of  action-  was 
unauthorized,  and,  if  unauthorized,  whether  or  not  the  defendant  is 
estopped  from  asserting  such  want  of  authority.  If  the  defendant 
was  without  authority  to  make  said  promise,  and  is  not  estopped 
from  pleading  such  want  of  authority,  then  it  follows  not  only  that 
there  can  be  no  recovery  on  the  fourth  cause  of  action,  but  also  that 
there  can  be  no  recovery  on  the  first  three  causes  of  action,  because 
•the  checks  respectively  mentioned  in  said  three  causes  of  action  were 
simply  means  whereby  the  defendant,  without  funds  having  been 
provided  by  Blake,  attempted  to  execute  the  promise  set  up  in  the 
fourth  cause  of  action.  It  is  well  settled  that  a  national  bank  has 
no  authority  to  guaranty  the  payment  of  a  debt  of  a  third  person, 
solely  for  his  benefit;  and  a  promise  of  that  sort,  whether  made  by 
the  cashier  or  board  of  directors,  is  ultra  vires.  Seligman  v.  Bank, 
21  Fed.  Cas.  1036;  Bank  v.  Tirie,  27  C.  C.  A.  171,  82  Fed.  799. 
The  latter  is  doubtless  the  latest  case  to  be  found  on  the  subject, 
having  been  decided  September  13,  1897.  In  that  case  the  court 
says: 

"The-  act  of  congress  under  which  the  bank  was  organized  confers  no  au- 
thority upon  national  bantcs  to  guaranty  the  payment  of  debts  contracted  by 
third  parties;  and  acts  of  that  nature,  whether  performed  by  the  cashier  of 
his  own  motion  or  by  direction  of  the  board  of  directors,  are  necessarily  ultra 
vires.  A  national  bank  may  Indorse  or  guaranty  the  payment  of  commercial 
paper  which  It  holds  when  It  rediscounts  or  disposes  of  the  same  in  the  ordi- 
nary course  of  business.  Such  power.  It  seems,  a  national  bank  may  exercise 
as  Incident  to  the  express  authority  conferred  on  such  banks  by  the  national 
banking  act  to  discount  and  negotiate  promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidences  of  debt  (People's  Bank  v.  National  Bank,  101 
tr.  S.  181,  1S3;  T'.  S.  Nat.  Bank  v.  First  Nat.  Bank,  49  U.  S.  App.  07.  24  C. 
0.  A.  507,  and  79  Fed.  296);  but  it  has  never  been  supposed  that  the  board 
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of  directors  of  a  national  bank  can  bind  it  by  contracts  of  suretyship  or 
Snaranty  which  are  made  for  the  sole  benefit  and  advantage  of  others.  The 
national  banking  act  confers  no  such  authority  In  express  terms  or  by  fair 
hnplication,  and  the  exercise  of  such  power  by  such  corporation  would  be 
detrimental  to'  the  Interests  of  depositors,  stockholders,  and  the  public  gen- 
eraUy.  Norton  v.  Bank,  01  N.  H.  588;  State  Bank  v.  Newton  Nat  Bank,  32 
U.  S.  App.  52.  58,  14  C.  C.  A.  64,  and  68  Fed.  691,  6M;  Bank  v.  Smith,  40 
TJ.  S.  App.  «590,  23  C.  C.  A.  80,  and  77  Fed.  129.  In  contemplaOon  of  law, 
therefore,  the  vendors  knew,  when  they  sold  the  goods  In  controversy,  that 
the  guaranty  In  question  was  of  no  avail  as  a  security,  even  though  they  sup- 
posed that  it  had  been  executed  with  the  sanction  of  the  board  of  directors. 
It  results  from  this  view  that,  If  we  were  able  to  admit  that  the  presentation 
of  the  guaranty  to  Carson,  Pirle,  Scott  &  Co.  carried  with  it  an  implied  rep- 
resentation that  it  had  been  executed  by  direction  of  the  board  of  directors, 
and  that  the  bank  was  In  a  sound  Onancial  condition,  yet  we  would  not  be 
able  to  concede  that  either  of  these  representations  was  material.  Inasmuch 
as  the  plaintiffs  below  must  be  presumed  to  have  known  that  the  guaranty 
Imposed  no  legal  obligation  upon  the  guarantor."  Bank  v.  Pirle,  27  C.  C.  A. 
ITl.  82  Fed.  801. 

See,  also,  Bank  t.  Smith,  23  C.  C.  A.  80,  77  Fed.  129,  and  Flanna- 
gan  V.  Bank,  56  Fed.  959. 

It  is  true  that  in  the  last-mentioned  ca«e  Judge  Boss,  who  de- 
cided it,  says,  in  the  course  of  his  opinion,  that  if  the  promise  of 
the  defendant  had  been  a  promise  to  pay  a  check  drawn  on  itself, 
and  plaintiffs  had  parted  with  their  money  on  the  strength  of  the 
promise,  defendant  would  hare  been  held  liable;  citing  Garrettson 
V.  Bank,  47  Fed.  867.  This,  however,  was  merely  a  passing  obser- 
vation, outside  of  the  facta,  and,  moreover,  the  case  cited  in  its  sup- 
port— Garrettson  v.  Bank— ^d  not  involve  any  question  as  to  the 
powers  of  a  national  bank.  It  should  be  further  noted  that  the  sup- 
posed promise  which  Judge  Ross  said  would  have  been  enforced  was 
a  promise  to  pay  a  stated  check  for  a  given  amount,  and  there  were 
no  circumstances  to  put  the  promisee  upon  notice:  that  the  prom- 
ise was  merely  matter  of  accommodation  to  the  drawer.  The  same 
is  true  of  the  Garrettson  Case. 

In  Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  16 
N.  Y.  128, — one  of  the  cases  cited  by  plaintiff, — the  court  says: 

/  "The  defendant  is  a  banking  corporation,  organized  under  the  general  bank- 
big  law  of  this  state;  and  It  Is,  I  think,  a  sound  position  that  such  a  corpora- 
tion exceeds  Its  powers  when  It  becomes  the  mere  surety  for  another  upon 
a  contract  In  which  it  has  no  interest,  or  lends  Its  credit  in  any  form  for  the 
exclusive  benefit  of  other  parties.  Such  a  contract  is  ultra  vires,  and  cannot 
be  enforced  against  the  bank  by  any  person  cognizant  of  the  facts." 

Plaintiff,  however,  contends  that  the  written  promise  mentioned 
in  the  fourth  cause  of  action,  being  a  contract  to  pay  checks  drawn 
on  itself,  was,  in  legal  effect,  the  certification  of  said  checks,  and  an 
original  undertaking,  binding  upon  the  defendant, — citing  a  num- 
ber of  cases;  among  others.  Merchants'  Bank  v.  State  Bank,  10 
WaU.  604,  648,  and  Farmers'  &  Mechanics'  Bank  v.  Butchers'  & 
Drovers'  Bank,  supra,  wherein  the  power  of  a  bank  to  certify  checks 
is  upheld.  While  the  rule  enunciated  in  plaintiff's  citations,  that  a 
bank  has  power  to  certify  checks,  is  now  well  established, — indeed, 
so  far  as  national  banks  are  concerned,' has  been  legislatively  de- 
clared (Rev.  St.  IT.  8.  §  5208;  Merchants'  Nat.  Bank  v.  First  Nat. 
Bank,  7  W.  Va.  544), — ^it  does  not  apply  here.    The  promise  of  the 
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defendant  in  the  case  at  bar  differs  as  widely  in  snbstance  as  it  does 
in  form  from  the  certification  of  a  checlc.  In  Merchants'  Banli  t. 
Htate  Banic,  supra,  the  court,  referring  to  the  certification  of  a  check, 
says: . 

"It  Implies  that  tbe  check  is  drawn  upon  suUlcient  funds  in  tlie  bands  of 
the  drawer,  that  they  have  been  set  apart  for  Us  satisfaction,  and  that  they 
shail  be  so  applied  whenever  the  checl?  Is  presented  for  payment." 

No  such  implications  were  possible  here,  for  the  reason  that  de- 
fendant's promise  did  not  relate  to  existing  checks  for  fixed  sums, 
but  to  future  dealings,  without  limit  as  to  time  or  amount.  It  was 
a  broad  promise  to  pay  all  advances  of  money  which  plaintiff  might 
thereafter  make  to  Biake  on  the  latter's  checks,  i.  e.  checks  drawn 
by  Blake  on  the  defendant    The  allegation  of  the  complaint  is: 

"That  on  the  25th  day  of  April,  18i>*,  the  plaintiff,  having  theretofore  ad- 
vanced moneys  to  one  Isaac  E.  Blake  upon  checks  drawn  by  said  Blake  upon 
the  plaintiff  as  A.  T.  Bowen  &  Co.,  and  not  l)eing  willing  to  advance  further 
Kums  without  some  gruaranty  from  the  defoudaiit,  the  said  defendant,  on 
the  said  25th  day  of  April,  1894,  In  writing,  promised  and  agreed  with  plain- 
tiff that  it  would  pay  all  checks  signed  by  the  said  Blake  and  drawn  upon  the 
plaintiff  as  A.  T.  Bowen  &  Co." 

The  statement  in  this  quotation  that  the  checks  therein  mentioned 
were  to  be  drawn  on  plaintiff,  I  think,  was  inadvertently  made  by 
the  pleader,  since  the  evidence  shows,  and  such  is  plaintiff's  conten- 
tion in  his  brief,  that  the  checks  wliich  defendant  promised  to  pay 
were  checks  payable  to  plaintiff  as  A.  T.  Bowen  &  Co.,  and  drawn, 
not  on  A.  T.  Bowen  &  Co.,  but  on  the  defendant;  and,  if  plaintiff 
were  entitled  to  recover  on  such  a  promise,  the  court  would  direct  or 
permit  the  complaint  to  be  amended  so  as  to  conform  to  the  evi- 
dence. Treating  the  promise  of  defendant  as  a  promise  to  pay  checks 
drawn  on  itself,  it  will  still  be  observed  that  plaintiff  counts  upon 
that  promise  as  a  guaranty,  and,  moreover,  the  defendant,' in  its  let- 
ter to  plaintiff  of  August  22,  1894,  says:  "•  *  •  We  guaranty 
absolutely  the  payment  of  Mr.  Blake's  checks  as  heretofore."  Now, 
men  do  not  guaranty  their  own  debts,  nor  do  they  employ  that  word 
to  designate  an  original  undertaking.  "A  guaranty  is  a  promise  fo 
answer  for  the  debt,  default  or  miscarriage  of  another  person.'', 
Civ.  Code  Cal.  §  2787.  When,  therefore,  we  find  that  the  defendant, 
in  a  letter  written  to  the  plaintiff  before  the  transactions  sued  on* 
took  place,  refers  to  its  promise  as  a  guaranty,  and  that  the  plain- 
tiff, when  he  comes  to  sue  the  defendant  upon  the  promise,  adopts, 
in  his  pleading,  the  same  designation,  it  is  fair  to  conclude  that 
both  the  plaintiff  and  defeudajit  considered  said  promise,  not  an. 
original  undertaking,  but  precisely  what  they  called  it,  a  guaranty;, 
that  is,  a  promise  to  answer  for  the  debt  of  another  person, — Blake. 
In  determining  whether  a  promise  is  a  guaranty  or  an  original  under- 
taking, the  language  made  use  of,  the  situation  and  surroundings  of 
the  parties,  and  every  other  fact  and  circumstance  bearing  upon  the 
question,  should  be  taken  into  consideration  (Brandt,  Sur.  §  64);  and 
where  a  promise  is,  in  substance,  a  promise  to  pay  the.  debt  of  an- 
other, no  matter  what  its  form,  it  is  a  guaranty,  not  an  original 
undertaking  (Id.  §  6U  et  aeq.).    If,  however,  as  contended  by  plainr 
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tiff,  defendant's  promise  to  pay  Blake's  checks  was,  in  legal  effect, 
a  eertiflcation  of  the  checks  covered  by  said  promise,  and  therefore 
an  original  undertaking,  still  the  defendant  woald  not  be  liable  there- 
on, for  the  reason  that  Blake  did  not  have  on  deposit  with  defend- 
ant funds  to  pay  said  checks,  and  plaintiff,  as  I  shall  show  later  on, 
was  at  least  constructively  notified  of  that  fact  That  a  bank  cer- 
tifying a  check  without  funds  is  not  liable  thereon  to  any  one  except 
a  bona  fide  holder  has  been  decided  in  nnmeroaa  cases.  Cook  t. 
Bank,  52  N.  Y.  96;  Clalliu  t.  Bank,  25  N.  Y.  298;  1  Morse,  Banks 
i.3d  Ed.)  §  413,  subd.  "C."  It  is  true  that  the  act  of  congress  of 
March  3,  1869,  above  referred  to  as  section  5208  of  the  Revised  Stat- 
utes of  the  United  States,  after  providing  that  "it  shall  be  nnlawfnl 
for  any  officer,  clerk,  or  agent  of  any  national  banking  association 
to  certify  any  check  drawn  upon  the  association  unless  the  person  or 
company  drawing  the  check  has  on  deposit  with  the  association,  at 
the  time  such  check  is  certified,  an  amonnt  of  money  eqnal  to  the 
amonnt  specified  in  such  check,"  further  provides  that  "any  check 
so  frertified  by  dnly  authorized  oflBcers  shall  be  a  good  and  valid  ob- 
ligation against  the  association."  This  latter  provision,  however,  I 
am  satisfied,  does  not  apply  where  the  check  is  in  the  hands  of  the 
original  payee,  who  knows,  or  is  chargeable  with  constructive  notice, 
that  the  check  was  drawn  in  violation  of  law.  In  Farmers'  &  Me- 
chanics' Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  Y.  182,  one  of  the 
cases  cited  by  plaintiff,  the  court  says: 

"Hence  It  cannot  be  pretended  tbat  a  person  who  should  t^ke  and  pay  value 
for  a  cheek,  with  knowledge  that  the  bank  had  no  funds  of  the  drawer  to 
meet  It,  would  acquire  any  valid  claim  against  the  bank,  although  such  cbeciv 
waa  certified  by  the  cashier  himself." 

From  the  circumstances  of  the  case  at  bar,  I  am  satisfied  that 
plaintiff  is  chargeable  with  constructive  notice  Of  the  fact  indicated. 
He  knew  that  the  checks  which  he  received  from  the  defendant  were 
not  always  promptly  paid  by  the  Chase  National  Bank,  and  that 
the  deposits  with  the  Chase  National  Bank  to  meet  the  checks  were 
sometimes  made  after  snch  checks  were  drawn.  Mr.  Mills,  cashier 
of  the  Chase  National  Bank,  in  his  deposition  testified  that :  ''Messrs. 
A.  T.  Bowen  &  Co.'s  representative  called  upon  me  from  time  to  time, 
and  made  inquiry  in  regard  to  certain  deposits  received  from  the 
Needles  National  Bank,  and  he  informed  me  that  they  had  discounted 
or  purchased  drafts  drawn  by  Isaac  E.  Blake  on  the  Needles  National 
Bank,  and  that  the  Needles  National  Bank  remitted  their  checks 
on  the  Chase  National  Bank  in  payment ;  and  that,  as  certain  checks  ^ 
were  not  good,  he  informed  me  that  they  received  Nevada  South- 
em  bonds  as  collateral  to  the  indebtedness."  He  further  says:  "The 
drafts  on  Isaac  E.  Blake,  which  were  sent  us  drawn  by  the  Needles 
National  Bank,  were  entered  for  collection  by  us,  and  occasionally 
there  was  a  delay  in  their  payment;  and  Messrs.  A.  T.  Bowen  & 
Company  had  checks  for  similar  amounts  drawn  on  us,  which  we 
declined  from  time  to  time,  for  the  reason  that  the  drafts  on  Isaac 
E.  Blake  were  not  promptly  paid."  Referring  to  these  transactions 
and  conversations,  the  witness  further  testifies,  "At  one  time  A.  T. 
Bowen  &  Oo.'b  representative  called,  I  should  say,  daily."    Answer- 
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ing  the  qaestion  whether  these  thinsra  occurred  before  the  12th  of 
September,  witness  says,  "Yes;  refusals  were  made  by  us,  I  think, 
in  August."  These  matters,  thus  testified  to  by  Mr.  Mills,  together 
with  the  general  course  of  dealing  between  the  plaintiff  and  Blake 
and  the  defendant,  were,  I  think,  sufficient  to  put  the  plaintiff  on 
iuquiry  as  to  whether  or  not  Blake  was  drawing  against  funds  ac- 
tually on  deposit  with  the  defendant.  However  this  may  be,  plain- 
tiff, by  his  own  letter  of  September  5th,  hereinbefore  copied,  shows 
himself  chargeable  with  constructive  notice  that  Blake  had  no  funds 
on  deposit  with  the  defendant.  In  that  letter  he  inquires:  ''Do  the 
drafts  drawn  by  Mr.  Blake  represent  the  amounts  of  products  of  the 
Keystone  Mine,  or  the  receipts  of  Nevada  Southern  Railroad,  and 
are  the  amounts  of  money  deposited  with  you  to  meet  them  before 
drafts  are  drawn,  or  are  they  drawn  on  you  as  they  wish?"  This 
letter,  it  will  be  observed,  was  written  before  plaintiff  had  advanced 
any  of  the  money  involved  in  this  suit,  except  that  covered  by  the 
check  mentioned  in  the  first  cause  of  action,  and  only  one  day  after 
that  advancement  was  made.  Of  course,  there  must  have  been  cir- 
cumstances within  the  plaintiCTe  knowledge  to  put  him  upon  this 
inquiry,  otherwise  it  would  not  have  been  made;  and  the  rule  is 
well  sfettled  that  "every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  par- 
ticular fact  has  constructive  notice  of  the  fact  itself  in  all  cases  in 
which,  by  prosecuting  such  inquiry,  he  might  have  learned  such 
fact."  Civ.  Code  Cal.  §  19.  While  the  language  above  quoted  is 
that  of  the  legislature  of  California,  yet  it  may  be  accepted.  I  think, 
as  the  general  rule  on  the  subject  of  constructive  notice.  To  plain- 
tiff's letter  of  inquiry  defendant  replies,  September  12th,  as  follows: 

"I  can  any  this:  That  the  money  fs  deposited  In  New  York  to  cover  all 
checks  drawn  on  this  -bank  by  Mr.  Blake,  and  Mr.  Blake's  checks  will  be 
paid  by  this  bank  as  heretofore." 

This  reply  was  but  a  confirmation  of  the  suspicion  which  plain- 
tiff obviously  entertained,  and  clearly  informetl  him  that  Blake  had 
no  funds  on  deposit  with  the  defendant  to  meet  his  drafts,  but  that 
provision  for  their  payment  was  made  by  deposits  in  New  York. 
Had  this  reply  of  the  defendant  been  received  by  the  plaintiff  before 
he  advanced  money  on  Blake's  checks,  plaintiff  would  have  had  ac- 
tual notice  that  the  checks  were  drawn  without  funds  to  meet  them. 
As  the  reply  was  not  received,  however,  until  after  said  advances,  it 
cannot  be  said,  as  to  said  checks,  that  the  facts  communicated  in 
.said  reply  were  within  plaintiff's  actual  knowledge;  but,  as  I  have 
already  stated,  his  own  letter  of  September  5th  shows  that  he  did 
have  constructive  notice  of  said  facts.  This  interpretation  of  said 
letter  is  confirmed  by  plaintiff's  attorneys  in  their  brief,  on  page  9, 
lines  18  to  22,  inclusive,  where  they  say: 

"It  is  evlilcnt  that  the  plaintiff  had  for  some  reason  become  uneasy,  and  de- 
sired to  get  all  the  security  he  could.  He  had  written  to  the  bank  on  the 
.'>th  for  definite  information  on  tlie  question  whether  Blake  was  drawing  on 
funds  actually  In  the  bank,  and  other  particulars,  but  had  received  no  reply." 

So  that,  under  the  facts  of  this  case,  even  if  the  defendant  had 
certified  Blake's  checks,  it  would  not  have  been  liable  thereon. 


Digitized  by 


Google 


BOWEK    V.  NEEDLES   MAT.  BANK.  443 

Plaintiff  farther  insfsts  that  the  undertaking  of  the  defendant,  being 
a  promise  to  pay  checks  drawn  on  itself,  was  an  original  undertaking, 
and  that  defendant  had  authority  to  bind  itself  in  that  way.  This 
contention  is  closely  allied  to  the  one  last  considered,  and  what  I 
have  there  said  in  reference  to  the  lack  of  power  in  a  bank  to  cer- 
tify checks  where  there  are  no  funds  to  pay  them  is  equally  applica- 
ble here.  To  the  authorities  which  I  have  already  cit^  may  be  add- 
ed the  following  extract : 

"It  may  be  stated,  however,  with  entire  confidence,  that  the  cashier  of  a 
bank  has  no  power  to  Involve  Its  funds  by  indorsing  or  accepting  for  the  ac- 
commodation of  third  parties.  As  already  seen,  the  treasurer  of  a  corporation 
has  no  such  power;  nor  can  the  directors  themselves  Involve  the  funds  of  the 
stockholders,  and  what  may  ultimately  become  a  trust  fund  for  creditors, 
by  thus  obliging  strangers.  But  as  cashiers  have  a  general  power  to  indorse 
negotiable  paper,  such  Indorsements  would  be  good  against  the  bank  In  favor 
of  an  innocent  purchaser  of  the  paper  before  maturity."  4  Xhomp.  Corp.  { 
4800. 

See,  also.  Bank  v.  Wells,  79  N.  Y.  498. 

Plaintiff  further  contends  that,  inasmuch  as  he  advanced  moneys 
on  Bluke's  drafts,  the  defendant  is  estopped  from  denying  its  au- 
thority to  make  the  promise  set  up  in  the  fourth  cause  of  action. 
This  contention,  in  my  opinion,  is  vulnerable.  Without  reviewing 
the  numerous  cases  cited  by  plaintiff  in  his  brief,  it  is  sufficient  to 
note,  as  a  material  distinction  between  most  of  them  and  the  case 
at  bar,  that  here  the  defendant's  promise  was  given  solely  for  Blake's 
accommodation;  and,  furthermore, — which  is  a  more  conclusive  an- 
swer to  plaintiff's  contention, — ^he  is  not  in  the  position  of  a  bona 
fide  holder  without  notice.  He  knew  that  he  was  dealing  with  a 
national  bank,  which  had  no  power  to  bind  itself  by  a  guaranty,  or 
by  a  promise  to  pay  checks  drawn  on  it,  in  the  absence  of  deposits 
to  meet  soch  checks;  and  he  had  constructive  notice  that  Blake  had 
no  funds  on  deposit  with  the  defendant,  and,  therefore,  that  the  de- 
fendant's promise  to  pay  Blake's  drafts,  whether  considered  as  a 
guaranty  or  an  original  undertaking,  was  in  violation  of  law.  The 
cases  cited  by  plaintiff  in  support  of  the  alleged  estoppel,  namely, 
People's  Bank  v.  National  Bank,  101  U.  8.  183,  and  American  Nat. 
Bank  t.  National  Wall-Paper  Co.,  23  C.  C.  A.  33,  77  Fed.  85,  are  in- 
applicable. In  each  of  these  two  cases  the  decision  of  the  court 
rested  npon  the  fact  that  the  bank  against  whom  the  estoppel  was 
asserted  had  received  and  appropriated  the  fruits  of  the  transaction 
in  question.  B  esides,  in  the  foruter  of  said  two  cases,  the  bank  had 
anthority  to  make  the  guaranty  there  sued  on,  since  it  was  made 
in  transferring  notes  of  which  the  bank  was  the  holder,  and,  as 
stated  by  the  court  in  Commercial  Nat.  Bank  v.  Pirie,  supra,  "a 
national  bank  may  indorse  or  guaranty  the  payment  of  commercial 
paper  which  it  holds,  when  it  rediscounts  or  disposes  of  the  same 
in  the  ordinary  coarse  of  business."  From  all  the  facts  of  the  case, 
I  am  of  opinion  that  the  real  nature  of  defendant's  undertaking, 
mentioned  in  the  fourth  cause  of  action,  although  in  form  a  promise 
to  pay  drafts  drawn  on  itself,  was  a  guaranty,  and  so  recognized  by 
botii  parties.  If,  however,  said  undertaking  be  considered  an  origi- 
nal promise,  still  it  was  in  direct  violation  of  law,  because  Blake 
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did  not  have  on  deposit  with  the  defendant  fnnds  to  meet  his  checks, 
and  of  that  fact  plaintiff  had  constructive  notice.  For  the  reasons 
above  indicated,  there  can  be  no  recovery  on  the  fourth  cause  of 
action.  Nor  can  there  be  any  recovery  on 'the  first  three  causes  of 
action,  for  the  reason  that  the  checks  tiierein  mentioned  were  drawn 
without  funds,  solely  for  the  benefit  of  Blake,  and  were  simply  the 
means  whereby  the  defendant  attempted  to  execute  the  unauthorized 
and  ilk'gal  promise  mentioned  in  tlie  fourth  caose  of  action.  The 
defendant  is  entitled  to  recover  on  its  cross  complaint.  Judgment 
will  J}e  entered  conformable  to  this  opinion. 


Vnm  YORK,  N.  H.  ft  H.  B.  CO.  T.  SATLBS. 

(Circuit  Court  ot  Appeals,  Second  Circuit    April  15, 1898.) 

No.  84. 

OOKTRACT  LnnnKQ  LiABtLrrr  of  Cabribr— Clause  Imprebsbd  upon  Frbioht 
Rbcbipt. 

A  daiise  Umttlng  the  llablUtr  of  the  carrier  Impressed  In  red  ink  upon  ana 
comer  of  the  paper  upon  which  the  fretftht  receipt  la  printed  in  black  Ink. 
and  at  right  angles  to  the  text  of  tlie  receipt,  is  no  part  of  the  contract,  un- 
less so  brought  to  the  knowledge  of  the  shipper  as  to  Imply  his  assent  there- 
to on  his  acceptance  of  the  receipt. 

Iliis  cause  comes  here  on  writ  of  error  to  review  a  judgment  of  ttue 
circuit  court,  Southern  district  of  New  York,  in  the  amount  of  ^^,- 
773.90,  enta^  upon  the  verdict  of  a  jury.    See  81  Fed.  326. 

The  plaintiff  In  error  was  defendant  below.  The  facts  are  as  follows: 
The  diily-authorisied  agent  of  the  plaintiff  shlppal  on  October  3,  1896,  two 
horses  belonging  to  plaintiff  from  Portland  to  Pawtucket.  The  horses  were 
killed  In  an  accident  upon  the  road  of  defendant  Jt  was  alleged,  and  not 
denied,  that  the  accident  happened  through  the  negligence  of  defendant  com- 
pany. There  was  evidence  tending  to  show  that  the  horses  were  worth  $3,700. 
The  case  was  left  to  the  jury  to  determine  what  was  tbe  contract  entered  into 
at  the  time  of  slilpment,  with  Instructions  that,  unless  they  fotmd  an  agreement 
to  limit  amount  of  recuvoy,  plaintiff  was  entitled  to  the  full  valne  of  the  horses. 
At  the  time  of  shipment,  plaintiff's  agent  signed  the  following  document, 
and  delivered  the  same  to  the  agent  of  the  railroad: 

Live  Stock  Receipt 

"10/3/1896. 
"Forward  the  property  mentioned  below,  marked  and  nimibered  as  In  margin, 
to  F.  C.  S.iylos.  at  Pawtncket,  Rhode  Island,  snbject  to  the  rules  and  regula- 
tions In  the  freight  receipt  presented  with  this,  and  which  are  accepted  to  be 
Just  and  reasonable." 

It  is  not  di.«p"ted  that  defendant's  agent  signed  this,  nor  that  be  had  authority 
to  5!ign  It  nor  that  the  freight  receipt  referred  to  therein  was  In  tact  prvMOted 
to  him.    It  reads  as  follows: 

"Boston  &  Maine  Railroad. 

"Live  Stock  Receipt.    [Red  Uik.] 

"10/3/18^. 
"Rp'^'Ived  of  ,  under  the  contract  hereinafter  contained,  which  is   ac- 
cepted and  agreed  to  as  Just  and  reasonable,  and  whieh  Is  entered  Into  severally 
with  each  carrier,  the  property  maitlonea  below,  marked  and  nambecad  as  per 
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nuu-glii.  In  apparent  good  condltloo  (contents  and  ralue  uidcnown),  Tic  S  horses, 
1  K.  cart,  K.  S.  consignml  F.  C.  Sayles,  at  Pawtucket,  to  be  transported,"  etc. 
<Here  follow  certaiu  conditions  and  regulations,  printed  In  black  ink,  the  receipt 
t>eing;  signed  by  the  agent  of  the  railroad  company.) 

On  the  upper  right-hand  comer  of  the  paper  on  which  this  receipt  at^ears 
there  Is  a  clanse  containing,  lutrr  alia,  these  worda:  "The  rules  for  transiwrtlftg 
animalB  are  based  and  Intended  only  for  those  of  ordinary  value,  viz.:  If 
horses,  or  mules,  not  exceeding  $100  each;  •  *  •  and  in  giving  this  receipt 
the  coniiiany  assumes  no  risk  for  a  higher  Talue,  unless  by  special  arrange- 
ment with  the  general  freight  department."  This  clause  is  printed  oyer  the 
clauHes  of  the  receipt  which  were  In  black  ink,  and  at  right  angles  to  them. 
It  is  itself  in  red  ink,  and  looks  as  If  It  might  have  been  hnpressed  upon  the 
n«e4>t,  after  the  latter  was  printed,  by  some  hand  or  power  stamp.  The  color- 
ing la  far  from  bright,  and  porta  of  it,  by  reason  of  the  slse  of  type,  and  by 
reasop  of  its  being  printed  across  the  bladt  Unas  of  ttw  receipt,  cannot  be 
read  without  the  most  careful  Inspection.. 

Henry  W.  Taft,  for  plaintiff  In  error. 
F.  W.  Halls,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circnft  Jadges. 

FEB  CURIAM.  The  only  question  in  the  case  is  whetfier  or  not 
the  parties,  by  their  respective  agents,  agreed  to  a  limitation  of  lia- 
bility to  f  100  for  each  horse.  That  such  contracts  may  be  made  is 
settled  bv  authority  in  Hart  v.  Railroad  Co.,  112  U.  &  331,  5  Sup.  Ct. 
161,  which  holds  that: 

"Where  a  contract  of  the  kind  signed  by  the  shipper  Is  fairly  made,  agreeing 
to  a  valtiation  of  the  property  carried,  with  the  rate  of  freight  based  on  the  con- 
dltk>n  that  the  carrier  assumes  liability  only  to  the  extent  of  the  agreed  valua- 
tion, even  in  case  of  loss  or  damage  by  the  negligence  of  the  carrier,  the 
contract  will  be  npbeld  as  a  proper  and  lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  himself  against  extravagant  and  fanciful 
valuations." 

The  defendant's  contention  is  that  such  a  contract  was  made  in  this 
case,  because  the  plaintiff's  agent  signed  the  paper  by  which  he  re- 
quested the  railroad  company  to  forward  the  property,  "subject  to  the 
rules  and  regulations  in  the  freight  receipt,"  and  expressly  agreed  that 
tliey  were  jnst  and  reasonable,  thereby  making  the  "frei^t  receipt"  a 
part  of  the  contract  signed  by  him.  The  difficulty  with  this  conten- 
tion is  that  the  red-ink  clause  is  practically  not  a  part  of  the  freight 
receipt  It  was  not  originally  printed  as  a  part  of  such  receipt,  nor 
is  it  inserted  in  a  blank  space  left  in  such  receipt  for  the  purpose.  By 
reason  of  its  being  superimposed,  as  it  is,  at  right  angles  to  the  text 
of  the  receipt,  and  in  one  corner  of  the  paper,  it  is  no  more  a  part  of  the 
contract  than  was  the  statement  on  the  back  of  the  paper  receipt  in 
Railroad  Co.  t.  Manufacturing  Co.,  16  Wajl.  318,  w^ere  also  the  state- 
ment on  the  back  was  referred  to  in  the  body  of  the  receipt.  In  legal 
effect,  it  was  merely  a  rule  or  regulation  which  did  not  bind  the  plain- 
tift,  unless  so  brought  to  the  knowledge  of  his  agent  as  to  imply  his  as- 
sent upon  his  acceptance  of  the  receipt  The  Majestic,  166  U.  S.  375, 
17  Sup.  Ct  597.  Indeed,  a  person  taking  such  a  receipt  would  swiii 
to  be  less  likely  to  notice  the  clause  where  it  is  than  if  it  were  printwl 
on  the  back.  The  question  whether  or  not  such  notice  was  brought 
home  to  the  knowledge  of  plaintill's  agent  was  one  for  the  jury  upon 
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the  evidence;  and,  as  we  find  no  error  in  the  charge,  their  verdict 
should  not  be  disturbed. 
The  judgment  of  the  circuit  court  is  affirmed. 


GALLOT  T.   TJNITB3D  STATES. 

(Clicnit  Court  of  Appeals,  Fifth  Clicoit    April  10,  1898.) 

>No.  647. 

1.  Absionmbnt  of  Errors  — Referencb  to  Entire  Cearob  —  EyroBNOB  Ad- 

HITTED. 

Under  rule  11  of  the  circuit  court  of  appeals  (21  C.  C.  A.  cxl..  and  78  Fed. 
czl.),  requiring  the  assignment  of  errors  to  quote  the  full  substance  of  evi- 
dence alleged  to  have  been  erroneously  admitted  or  rejected,  and  to  set  out 
the  part  of  the  charge  referred  to  totldem  verbis,  assignments  that  "the 
court  erred  In  permitting  evidence  as  shown  In  bills  of  exceptions  numbers 
two  and  three,"  whlcli  errors  can  only  be  ascertained  by  a  careful  reading 
of  a  volumlnoTis  recoi-d,  and  that  "the  court  erred  In  its  charge,"  etc.,  refer- 
ring to  marked  lines  and  numbers  in  the  written  opinion  for  instmctloiis 
erroneously  given  and  refused,  will  not  be  considered, 
a.  Misapplication  of  National  Bank  Fdnds— Aidino  and  Abettino — Death 
OF  Principal. 

The  death  of  the  principal  before  indictment  Is  no  obstacle  to  the  prosecu- 
tion and  pimiahra«nt  of  one  charged  with  aiding  and  abetting  an  officer, 
clerk,  or  a;s;cnt  of  a  national  bank  to  abstract,  misapply,  or  embezsle  the 
funds  thereof.  In  violation  of  Bev.  St.  {  6209,  which  makes  Buch  offense  a 
misdemeanor. 
8.  Competency  of  Juror— Iupressions  and  Opinions— Impartiality. 

A  juror  who  says  be  has  an  impression  or  opinion  as  to  guilt  or  innocence 
of  defendant,  formed  from  newspapers  and  rumors,  that  It  would  require 
evidence  to  remove  it,  but  that  it  would  yield  to  evidence,  and  that  be  can 
and  will  give  the  defendant  a  fair  and  Impartial  trial  according  to  the  evi- 
dence that  may  be  adduced  before  him,  is  competent. 
4.  Criminal  Triam— Rbadino  Indictment. 

Where  an  Indictment  contains  many  counts,  all  alike,  except  as  to  amounts 
of  money  and  dates  of  misapplication,  it  Is  sufficient  to  read  one  count  in 
full  to  the  jury,  explain  the  difference,  and  state  the  amount  and  date 
charged  In  each  of  the  other  counts. 
6.  Two  Indictments— Cases  Consolidated — KoMERons  ConxTS— Verdict. 

One  indictment  in  30  counts  charged  defendant  with  aiding  In  the  abstrac- 
tion of  30  specified  amounts  of  money,  at  36  spcciHed  dates.  Another  in- 
dictment charged  him  with  aiding  in  the  misapplication  of  the  same  amounts, 
upon  the  same  dates.  The  two  were  tried  togetljer,  and  the  jury  returned 
a  verdict  of  "guilty  as  charged."  Beld,  that  the  verdict  was  deflnite,  cer- 
tain, responsive  to  the  Issues,  and  not  a  double  conviction,  the  sentence  Im- 
posed by  the  court  being  imprisonment  for  a  less  term  than  the  maximom 
under  any  one  count 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the-  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana. 

The  plaintiff  In  error,  Louis  Gallot,  was  Indicted,  tried,  and  convicted  in  aid- 
ing and  abetting  Louis  Colomb,  a  bookkeeper  in  the  tinion  National  Bank, 
with  the  abstraction  and  willful  misapplication  of  the  moneys,  funds,  and  credits 
of  the  bank.  Two  indictments  were  presented  against  him,  which  were  subse- 
quently consulidfltcd  and  tried  together.  Each  indictment  contains  36  cotmts 
charging  36  separate  and  disthict  offenses,  and  were  drawn  under  section  5209 
of  the  Revised  Statutes  of  the  United  States,  which  is  as  follows:  "Sec.  5209. 
Bvery  president,  directiv,  cashier,  teller,  clerk,  or  agent  of  any  association,  wlw 
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embezales,  abstracts,  or  willfally  misapplies  anj  of  the  moneys,  funds,  or  credits 
of  tbe  association;  or  who,  wltliout  anttaorlty  from  tbe  directors,  issues  or  pats 
In  circulation  any  of  the  notes  of  the  association;  or  who,  without  such  authority, 
issues  or  puts  forth  any  certlQcate  of  deposit,  draws  any  order  or  bill  of  ex- 
change, makes  any  acceptance,  assigns  any  note,  bond,  draft,  bill  of  exchange, 
mortgage.  Judgment,  or  decree;  or  who  makes  any  false  entry  In  any  book, 
report,  or  statement  of  the  association,  with  Intent,  In  either  case,  to  injiu^  or 
defraud  the  association  or  any  other  company,  body  politic  or  corporate,  or  any 
individual  person,  or  to  deceive  any  officer  of  the  association,  or  any  agent  ap- 
pointed to  examine  the  affairs  of  any  such  association;  and  every  person  who 
with  like  Intent  aids  or  abets  any  officer,  clerk,  or  agent  In  any  violation  of  tills 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not 
less  than  Ave  years  nor  more  than  ten."  In  oue  indictment  he  Is  charged  with 
the  aiding  and  abetting  In  the  al>straction  of  36  specihed  amounts  of  the  moneys, 
funds,  and  credits  of  the  Union  National  Bank  upon  36  specified  dates.  In 
the  other  indictment  he  Is  charged  with  aiding  and  abetting  in  the  willful  mls- 
a^dlcatlon  of  the  same  amounts  upon  the  same  dates  as  charged  in  the  first 
indictm^it.  To  each  of  the  indictments  Gallot  filed  a  plea,  pleading  the  death 
of  Louis  Cok>mb  prior  to  any  indictment  as  a  bar  against  the  trial  of  himself. 
Demurrers  were  filed  to  the  pleas,  and  were  sustained,  and  the  pleas  ovei-ruled. 
GaUot  then  filed  demurrers  to  the  indictment,  agahi  objecting  to  be  tried  upon 
the  charges  because  of  the  death  of  Louis  Colomb.  These  demurrers  were 
overruled,  and  the  case  went  to  trial,  resulting  in  a  verdict  of  "guilty  as  charged." 
It  now  comes  before  this  court  on  five  bills  of  exceptions  and  twenty-six  assign- 
ments of  error. 

J.  K.  Beckwith,  for  plaintiff  in  error. 
J.  Ward  Gurley,  for  the  United  States. 

Before  PABDEE  and  McOOBMIGK,  Circnit  Jndges,  and 
SWAYNE,  District  Judge. 

SWAYNE,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

By  the  nineteenth  and  twentieth  assignments  of  errors  it  is  set 
out  that  the  court  erred  in  permitting  evidence  as  shown  in  bills 
of  exceptions  Xos.  2  and  3,  which  errors,  it  would  seem,  this  court 
was  expected  to  ascertain  by  a  careful  reading  of  over  60  pages 
of  record,  and  an  inspection  of  the  questions  and  objections  and  the 
rulings  of  the  court,  and  exceptions  thereto  taken  by  the  defend- 
ant below,  contained  therein.  By  the  twenty-third  and  twenty- 
fourth  assignments  of  errors  we  are  informed  that  the  court  be- 
low erred  in  its  charge  given  to  the  jury  in  each  portion  thereof 
marlced  by  lines  in  said  written  opinion  and  marlced  1,  2,  3,  4,  5, 
6,  7,  8,  and  9,  and  shown  in  the  bill  of  exceptions  No.  5.  and  the 
court  erred  in  refusing  each  of  the  several  charges  and  iustruc- 
tions  in  Nos.  2  and  5  as  shown  in  the  bill  of  exceptions.  Rules 
10  and  11  of  this  court  (21  C.  C.  A.  cxi,,  and  78  Fed.  cxi.)  are  as  fol- 
I6ws: 

(10)  "The  Judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  obarge  of  the  court  at  lai-ge  to  the  Jury  in 
trials  at  common  law,  upon  any  general  exception  to  the  whole  of  such  charge. 
But  the  party  excepting  shall  be  required  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  Inserted  In  the  bill  of  exceptions  and  allowed  by  the  court." 

(11)  "The  plaintiff  In  error  or  appellant  sball  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  aasigumcnt  of  errors, 
which  Shan  set  out  separately  and  particularly  each  error  asserted  and  intemlcd 
to  be  urged.    No  writ  of  error  or  appeal  shall  be  allowed  until  such  assigtuuent 
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of  erron  Bhall  have  been  filed.  When  the  errat  aBeged  is  to  fb»  admlsston  or  to 
the  reJectloD  ot  evidence,  the  OBSlgnment  of  errors  aball  quote  the  fall  sabstaoce 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  ia  to  the  cbarg* 
of  the  court,  the  assignment  of  errors  ahall  set  ont  the  part  referred  to  totidem 
yerbls,  whether  It  be  in  htstructioue  given  or  In  instrnctlons  refused.  Such  aa- 
stf!nmi>nt  of  errors  shall  form  part  of  the  transcript  of  the  record  and  be  printed 
'With  it.  When  tills  Is  not  done,  the  counsel  will  not  be  heard,  except  at  the  re- 
quest of  the  court;  and  errors  not  assigned  according  to  this  rule  will  be  disre- 
garded, but  the  oonrt,  at  Its  option,  may  notice  a  plain  error  not  assigned." 

The  assignments  of  errors  Nos.  19,  20,  23,  and  24  being  in  vio- 
lation of  the  above  rnlee  10  and  11  of  this  court,  we  decline  to 
examine  and  pass  npon  the  questions  attempted  to  be  raised  there- 
by. 

The  first  nine,  and  the  15th,  16th,  17th,  18th,  22d,  26th,  and  27th 
assignments  of  errors  raise  the  question  so  often  repeated  in  the 
record  of  the  right  of  the  defendant,  Louis  Qallot,  to  be  tried,  un- 
der section  5209,  as  an  aider  and  abettor  of  Louis  Colomb,  who 
was  then  dead,  and  had  not  been  indicted  or  prosecuted  during  his 
lifetime.  The  ingenious  and  able  argument  of  counsel  for  plain- 
tiff in  error  was  interesting,  and,  had  it  not  been  for  the  statute 
(section  5209)  in  question,  would  be  effective.  He  seemed  to  be 
thoroughly  familiar  with  and  dwelt  at  length  on  the  decisions  at 
common  law,  and  even  extended  his  argument  to  the  considera- 
tion of  accessories  to  crime  both  before  and  after  the  fact  With- 
out attempting  to  review  the  numerous  cases  cited  and  commented 
upon,  we  think  a  consideration  of  the  statute  above  quoted  and 
some  of  the  decisions  relating  thereto  will  dispose  of  the  question. 
The  act  (section  5209)  in  question  was  passed  by  congress  for  the 
purpose  of  sustaining  and  protecting  national  banks  created  by 
and  under  its  authority,  and  by  its  express  language  the  crime 
charged  is  made  a  misdemeanor.  Whether  this  was  done  to  pre- 
vent persons  charged  with  crime  from  availing  themselves  of  the 
pernicious  technicalities  that  had  crept  into  the  common-law  de- 
cisions and  practice  in  regard  to  principal  and  accessory,  we  are 
not  now  called  upon  to  decide;  but  no  one  can  question  the  au- 
thority of  congress  to  make  such  classification,  or  the  binding  force 
of  it  in  reference  to  the  application  of  different  rulings  that  belong 
thereto.  Hence  the  able  argument  of  counsel  for  defendant,  both 
oral  and  printed,  directed  to  the  common-law  decisions  of  principal 
and  agent,  does  not  apply  to  this  ca^e.  Congress  has  established 
the  offense  here  charged  to  be  a  misdemeanor,  and  he  who  aids 
or  abets  in  committing  such  an  offense  can  be  tried  independently  aa 
a  principal,  irrespective  of  the  presence  of  the  one  he  aided.  The 
supreme  court  of  the  United  States,  in  U.  S.  v.  Oooding,  12  Wheat 
475,  passes  npon  a  similar  statute,  and  declares: 

"The  fifth  histructlon  turns  upon  a  doctrine  applicable  to  principal  and  acces- 
sory In  cases  of  felony,  either  at  the  common  law  or  by  statute.  The  present 
Is  the  case  of  a  misdemeanor,  and  the  doctrine,  therefore,  cannot  be  a{q;>Ued 
to  it;  for  in  cases  of  misdemeanor  all  those  who  are  concerned  In  aiding  or 
abetting,  aa  well  aa  in  perpetrating  the  act,  are  principals.  Under  auch  dt- 
camstances  there  ia  no  room  f  jr  Uie  question  of  actual  or  oonstructive  pres* 
ence  or  absence,  for,  whether  present  or  absent,  all  are  principals.  They  may 
b«  Indicted  and  punished  accordingly.  Nor  Is  the  trial  ot  conviction  of  any 
actor  indlq;ieDsable  to  famish  a  right  to  try  the  person  who  aids  or  abeta  th* 
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act.  Each,  In  the  eye  of  the  law,  is  deemed  guilty  as  a  principal.  In  the  pres- 
ent indictment,  the  offense  Is  In  the  third  and  fourth  connts  laid,  by  aidiiuc 
iu.I  abutting.  In  the  very  ta-ms  o£  the  act  of  congress.  If  the  crime,  ther# 
fore,  could  be  supposed  to  be  cf  an  accessorial  nature,  it  is  tndy  alleged,  accords 
iug  to  the  fact,  not  merely  according  to  the  Intendment  of  law.  We  do  not 
fjDslder  that  the  terms  'aid'  and  'abet,'  used  In  this  statute,  are  used  as  tech- 
nical phrases,  belonging  to  common  law,  because  the  offense  is  not  made,  a 
(eiony.  and  therefore  the  words  require  no  such  Interpretation.  The  statute 
punishes  them  as  substantive  offenses,  and  not  as  accessorial,  and  the  words 
are,  therefore,  to  be  understood  as  In  common  parlance,  to  import  assistance, 
co-opemtlon,  and  encottfagement." 

The  plaintiff  in  error  in  this  case  is  indicted  under  a  special  stat- 
ate  (Eer.  St.  §  52{i9),  and  it  is  evident  apon  inspection  of  this  stat- 
ute that  its  spirit  and  purpose  is  to  punish  every  president,  ofBcer, 
cashier,  or  agent,  etc.,  and  likewise  to  punish  every  person  who 
aids  or  abets  said  officer  or  agent  in  any  violation  of  the  section. 
There  is  no  difficulty  about  the  definition  of  the  word  "aid,"  and 
"abet"  is  defined  as  follows:  "To  aid,  countenance,  encourage  in, 
to  incite,  stimulate,  or  instigate  to  a  criminal  act."  Therefore  the 
purpose  of  this  trial  was  to  ascertain  whether  any  such  officer, 
clerk,  or  agent  had  violated  the  act,  and  whether  Louis  Qallot,  the 
plaintiff  in  error,  had  aided  him  in  doing  so;  not  for  the  purpose 
of  convicting  the  officer  or  agent,  but  for  the  sole  purpose  of  as- 
certaining the  guilt  or  innocence  of  the  plaintiff  in  error;  and  the 
objection  that  Louis  Colomb  was  dead,  and  had  passed  beyond  the 
realm  of  human  courts,  so  often  repeated,  without  being  indicted 
or  tried,  and  that  he  could  not  now  be  tried  because  the  presump- 
tion of  his  innocence  that  existed  in  his  lifetime  had  followed  and 
attached  to  his  record  after  death,  and  that  he  could  not  be  tried 
as  a  principal,  therefore  the  question  as  to  whether  the  plaintiff  in 
error  had  ever  aided  him  in  the, commission  of  such  offense  was 
bevond  the  power  of  the  federal  courts  to  determine,  we  think  was 
not  well  taken.  The  offense  charged  against  the  plaintiff  in  error 
is  a  misdemeanor.  He  was  properly  tried  under  the  circumstan- 
ces, and  he  was  the  only  person  on  trial;  and  the  only  necessity 
of  inquiring  into  the  record  of  the  doings  of  Louis  Colomb  was  to 
ascertain  whether  or  not  a  crime  had  been  committed,  not  for  the 
purpose  of  convicting  the  sajd'  Colomb,  but  for  the  purpose  of  en- 
abling the  jury  to  determine  whether  or  not  the  defendant  below 
had  aided  in  the  commission  of  the  offense  as  charged  in  the  in- 
dictments. Plaintiff  in  error's  rights  on  the  trial  as  to  the  admis- 
sion of  evidence  and  in  all  other  respects  were  equal  to  and  as  well 
protected  as  If  Louis  Colomb  had  been  in  court  and  on  trial  with 
bim.  He  suffered  no  disadvantage  from  his  absence,  and  had  no 
right  to  complain  because  he  was  tried  alone. 

The  next  question  of  law  raised  by  the  10th,  11th,  12th,  13th, 
and  14th  assignments  of  error  is  to  the  competency  of  certain  ju- 
rors impaneled  in  the  case,  on  the  ground  that  they  had  previous 
to  the  trial  formed  an  impression  from  newspapers  and  rumors 
and  other  sources  as  to  the  guilt  or  innocence  of  the  defendant. 
They  also  stated  that  these  impressions  and  opinions  would  yield 
to  evidence,  and  that  they  could  and  would  give  the  defendant  a 
fair  and  impartial  trial  according  to  the  evidence  that  might  be 
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produced  before  them  as  jurors.  Some  of  them  stated  that  it  would 
Acquire  evidence  to  remove  their  impressions.  It  will  need  but  a 
short  review  of  the  cases  on  this  subject  to  show  that  these  objec- 
tions are  not  well  taken.  In  the  state  of  Louisiana  the  supreme 
court,  in  the  case  of  State  v.  Covington,  45  La.  Ann.  979,  13  South. 
266,  in  a  short  opinion  announces  the  settled  law  of  the  state  as 
follows: 

"The  juror  against  whom  the  objection  Is  ruled  answered  on  his  voir  dire,  and 
stated  that  he  had  formed  an  opinion  from  conversing  with  one  of  the  wit- 
nesses for  the  state,  but  that  be  could  lay  aside  tlie  opinion  he  had  formed, 
and  decide  the  case  on  the  law  and  the  evidence  adduced  on  the  trial.  The 
defendant  had  exhausted  his  challenges  when  he  ciiallenged  the  juror  for  cause, 
which  was  overruled.  The  answer  of  the  Juror  disclosed  that  he  was  a  com- 
petent juror,  that  he  was  free  from  bias  or  prejudice,  and  his  mind  in  that 
condition  to  impartially  try  the  defendant.  In  the  case  of  State  v.  Dugay,  3R 
La.  Ann.  327,  this  court  said:  'Our  last  researchcss  on  this  point  were  suggest- 
ed in  the  case  of  State  v.  De  Ranc6,  S4  La.  Ann.  186,  in  wliich  we  took  occa- 
sion to  make  a  thorough  review  of  previous  opinions  on  this  subject,  and  in 
which  we  reaffirmed  the  rule,  sanctioned  in  numerous  cases,  under  which  jurors 
who  bad  formed  and  expressed  opinions  as  to  the  guilt  or  innocence  of  the 
accused,  but  who  asserted  that  they  felt  able  to  do  impartial  justice  according 
to  the  law  and  the  evidence  in  the  case,  were  ruled  to  be  competent  Jmors. 
We  distinctly  and  emphatically  reiterate  that  this  Is  the  correct  rate,  with  the 
reasonable  hope  that  it  will  be  understood  by  tlie  profession.'  State  v.  Dent, 
41  La.  Ann.  1083,  7  South.  604;  State  v.  Dorsey,  40  La.  Ann.  740,  5  South.  26: 
State  V.  Ford,  42  I^.  Ann.  255,  7  South.  606;  State  v.  Garig,  43  La.  Ann.  365,  8 
South.  034.  The  answer  of  the  juror  bilngs  him  within  the  rulings  of  the  cases 
cited." 

In  Spies  v.  State,  123  U.  S.  179,  8  Sup.  Ct.  30,  Chief  Justice  Waite, 
speaking  for  the  court,  says: 

"In  Keynolds  v.  U.  S.,  08  U.  S.  145,  we  said  'that  upon  the  trial  of  the  issue 
of  fact  raised  by'  a  challenge  to  a  juror'  in  a  criminal  case,  on  the  ground  that 
be  bud  formed  and  expressed  an  opinion  as  to  the  issues  to  be  tried,  'the  court 
will  practically  be  called  upon  to  determine  whether  the  nature  and  strength 
of  the  opinion  formed  arc  such  as  In  law  necessarily  to  raise  the  prestnup- 
tlon  of  partiality.  The  question  thus  presented  is  one  of  mixed  law  and  fact, 
and  to  be  tried,  as  far  as  the  facts  are  concerned,  like  any  other  issue  of  that 
diaracter,  upon  the  evidence.  The  flndiugs  of  the  trial  court  upon  that  issue 
ought  not  to  be  set  aside  by  a  reviewing  court,  unless  the  error  is  manifest. 
•  •  •  It  must  be  made  dearly  to  appear  that  upon  the  evidence  the  court 
ought  to  have  found  tbe  juror  liud  formed  such  an  opinion  that  he  could  not,  in 
law.  be  deemed  Impartial.  The  case  must  be  one  In  which  it  is  manifest  the 
law  left  nothing  to  the  "conscience  or  discretion"  of  the  court.' " 

The  language  of  the  late  Chief  Justice  Agnew  of  Pennsylvania 
is  so  appropriate,  and  expresses  our  views  so  correctly,  upon  this 
subject,  in  which  some  commendable  progress  has  been  made  in 
this  country  during  the  last  half  century,  that  we  adopt  it  in  this 
<;onuection : 

"We  must  either  recede,  and  go  back  to  the  practice  of  an  age  when  Ignorance 
of  passing  events  constituted  a  characteristic  of  the  time,  and  exclude  every 
juror  who  has  formed  any  opinion,  even  the  slightest,  or  we  must  stand  abreast 
with  the  present  age,  when  every  remarkable  event  of  to-day  is  known  all 
over  the  country  to-mon-ow,  and  exclude  those  oidy  whose  opbilons  are  so 
ibciHl  as  to  be  prejudgment.s.  or  have  been  formed  on  the  kno^vn  evidence  in  the 
case.  It  Is  needk'SH  to  say  tbe  world  moves  and  carries  us  with  It,  and  if  we 
lag  behind  we  must  commit  tbe  trial  of  the  most  Important  causes  In  Ufe  tn 
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tbose  ao  IgnoraBt  thetr  dark  minds  have  never  been  smitten  by  tiie  lays  of 
intelligence."     O'Mara  v.  Com.,  75  Pa.  St.  424,  428. 

The  twenty-first  assignment  of  errors  is  as  follows: 

"(21)  The  conrt  erred  in  allowing  the  district  attorney  to  state  the  Indictments 
herein  to  the  }\iry  after  partial  reading  thereof,  as  shown  In  bill  of  exoeptiou 
Xo.  1  herein." 

It  appears  from  the  record  that  the  first  count  of  each  indict- 
ment was  read  to  the  jury  in  full.  Then  it  was  explained  to  them 
that  the  only  difference  between  the  counts  read  and  the  remaining 
counts  in  the  indictment  was  the  respective  amounts  and  dates, 
and  the  amount  and  ,date  charged  in  each  connt  was  then  stated 
in  their  respective  order.  This  method  gave  the  jurors  a  perfect 
and  clear  understanding  of  the  contents  of  the  indictments, — an 
understanding  that  would  not  have  been  improved  by  reading  the 
whole  of  the  indictments  in  full,  with  all  of  the  legal  verbiage  con- 
tained therein, — and  this  was  a  method  which  in  no  way  prejudiced 
the  defendant,  and  gave  him  no  cause  of  complaint.  See  Agnew 
V.  U.  S.,  165  U.  S.  44,  17  Sup.  Ct.  235,  and  cases  cited  therein. 

The  remaining  question  of  law  raised  by  the  twenty-fifth  and 
part  of  the  twenty-sixth  assignments  of  error  is  that  the  verdict  in 
the  case  was  not  responsive  to  the  issues  in  the  indictments,  and 
was  nncertain  and  indefinite,  and  was  a  double  conviction  on  each 
and  every  specific  snm  named  in  the  indictments.  As  we  have,  al- 
ready seen,  the  indictments  in  this  case  and  the  charges  contained 
therein  are  clear  and  specific.  The  verdict  of  the  jury  is  as  fol- 
lows: "New  Orleans,  June  29th,  '97.  We,  the  jury,  find  the  de- 
fendant guilty  as  charged.  Greo.  Norton,  Foreman."  Briefly,  it  is 
as  clear  and  positive  and  emphatic  as  the  English  language  can 
express  it,  and  it  is  in  the  usual,  proper,  and  legal  form.  As  to 
the  question  of  double  conviction,  it  has  been  abundantly  estab- 
lished that  a  verdict  of  guilty  upon  the  whole  indictment  must 
stand  if  any  one  of  the  counts  is  sustained  by  competent  testi- 
mony; and  the  sentence  imposed  by  the  court  of  eight  years  in 
the  penitentiary  at  Columbus,  in  the  state  of  Ohio,  being  two  years 
less  than  the  maximum  penalty  that  could  have  been  imposed  upon 
him  upon  any  one  count  of  the  indictments,  gives  him  no  cause  for 
complaint.  For  the  reasons  given  in  Gardes  v.  U.  S.  and  Girault 
V.  Same,  87  Fed.  172,  the  sentence  imposed  on  the  prisoner  is  modified 
by  striking  out  the  words  "at  hard  labor,"  and,  thus  modified,  the  judg- 
ment appealed  from  is  afiOrmed. 

PAEDEE,  Circuit  Judge  (dissenting).  While  congress  may  have 
the  power  to  make  the  aiders  and  abettors  of  national  bank  ofScials 
in  the  embezzlement  and  misapplication  of  bank  funds  principal 
offenders,  and  triable  as  such,  yet  in  section  5209,  Rev.  St.,  it  has 
not  done  so.  This  appears  from  the  plain  reading  of  the  section, 
and  is  the  construction  given  by  the  supreme  court  of  the  United 
States.  In  Coffin  v.  U.  S.,  162  U.  S.  664,  669,  16  Sup.  Ct.  943,  946, 
that  court,  in  considering  the  proper  construction  of  section  5209, 
says: 
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"However,  the  teal  premise  upon  wlildi  the  wtieiB  argnment  rests,  ifi  that. 
If  the  accused  was  gnllty  at  all,  he  wag  guilty  as  a  principal,  and  not  as  an 
alder  and  abettor.  But  It  Is  not  necessary  to  give  much  time  to  the  considera- 
tion of  this  claim,  In  view  of  the  clear  Intent  of  congress  aa  expressed  in  tb* 
statute  under  review.  It  Is  evident  that,  no  matter  how  active  the  co-operation 
of  third  persons  may  have  been  hi  the  wrongful  act  of  a  bank  officer  or  agent, 
such  third  person  is  required  to  be  charged  as  an  alder  and  abettor  In  tlie 
offense,  and  prosecuted  as  such.  The  primary  object  of  the  statute  was  to 
protect  the  bank  from  the  acta  of  its  own  servants.  As  between  officos  and 
agents  of  the  bank  and  third  persons  co-operating  to  defraud  fte  bank,  the 
statute  contemplates  that  a  bank  officer  shall  be  treated  as  a  principal  offender. 
In  every  criminal  offense  there  must,  of  course,  be  a  principal,  and  it  follows 
that  without  the  concurring  act  of  an  officer  or  agent  of  a  bank  third  parous 
cannot  commit  a  violation  of  the  provisions  of  section  5209.  If,  therefore,  a 
violation  of  the  statute  in  question  is  committed  by  an  officer  and  an  outsider, 
the  one  most  be  prosecuted  as  the  principal  and  the  other  as  the  aider  and 
abettor." 

There  is  no  warrant  in  the  common  law,  nor  in  any  statnte  of 
the  United  States,  for  indicting,  trying,  and  convicting  an  acces- 
sory or  aider  and  abettor,  or  a  subordinate  offender,  when  the  prin- 
cipal offender  dies  before  indictment  and  trial.  In  the  same  caae 
the  following  instruction  to  the  jury  was  approved: 

"The  burden  of  proving  Haughey  and  the  defendants  guilty  as  charged  reata 
npon  the  government,  and  this  burden  does  not  shift  from  it  Haughey  and 
the  defendants  are  presumed  to  be  Innocent  \mtil  their  gruilt  In  manner  and 
form  as  charged  in  some  count  of  the  Indictment  is  proved  beyond  a  reasonable 
doubt  To  Justify  yon  in  returning  a  verdict  of  guilty,  the  evidence  should  be 
of  Isnch  a  character  aa  to  overcome  this  presumption  of  innocence,  and  to  sat- 
isfy each  one  of  yon  of  the  guilt  of  Haughey  and  the  defendants  as  diarged, 
to  the  exclusion  of  every  rrasonable  doubt" 

Without  warrant  from  the  common  law,  and  in  the  absence  of 
statutory  authority,  and  in  the  teeth  of  the  presumption  of  inno- 
cence, how  can  a  court  and  jury  find  a  dead  man  guilty  of  a  crime 
beyond  a  reasonable  doubt?  Congress  has  seen  fit  to  declare  the 
offenses  denounced  by  section  5209  to  be  misdemeanors.  All  the 
same  they  are  conceded  to  be  infamous  crimes,  because  of  the  pun- 
ishment awarded,  and  offenders  under  the  statute  must  be  tried 
accordingly.  It  is  submitted  that  if  congress,  by  naming  an  of- 
fense, can  place  infamous  crimes  in  the  category  of  misdemeanors, 
congress  can  also  provide  for  principal  and  subordinate  offenders 
in  misdemeanors,  and  intend  that  the  trial  and  proceedings  ander 
the  statute  shall  be  according  to  the  well-known  and  understood 
rules  heretofore  governing  the  trial  of  subordinate  offenders.  I  do 
not  deem  it  necessary  to  further  elaborate  my  reasons.  The  ex- 
haustive brief  of  the  learned  counsel  for  the  plaintiff  in  error  deals 
with  this  question,  in  a  masterly  manner,  and  the  convictions  re- 
sulting from  its  study  compel  me  to  announce  my  my  respeotfnl 
d)9sent  from  the  opinion  and  jodgm^it  of  the  court. 
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In  re  THOMAS. 

(CSrcolt  Oonrt  of  Amteals,  Sixtb  Circnlt    April  B,  1888.) 

No.  522. 

OuTOMAROAiuiiE — Ubb  in  Natiokal  Soldiebb'  Hohb — Bbsclation  bt  State. 
The  governor  of  the  Soldiers'  Home  at  Dayton,  Ohio,  In  serving  to  the 
inmates  as  food  oleoniargarine  furnished  by  the  government,  Is  not  subject 
to  the  law  of  the  state  prescribing  the  manner  In  which  oleomargarine  shall 
be  used  in  eating  houses.  The  legislature  having  no  power  to  regulate  the 
conduct  of  such  inetltntlon,  the  statute  is  to  be  construed  as  not  applying 
thereto. 

Appeal  from  the  Oircnit  Court  of  the  United  States  for  the  West- 
ern DiTisiou  of  the  Southern  District  of  Ohio. 

This  was  an  application  by  J.  B.  Thomas,  governor  of  the  Sol- 
diers* Home  at  Dayton,  Ohio,  for  a  writ  of  habeas  corpus  to  release 
him  from  imprisonment  under  state  process  for  alleged  violation 
of  the  state  statutes  in  serving  to  the  inmates  of  the  Home  oleo- 
margarine, without  first  complying  with  the  state  regulations  in 
that  regard.  The  petitioner  was  discharged  by  the  circuit  court 
(82  Fed.  304),  and  the  present  appeal  was  taken  from  its  order. 

C.  H.  Bosler  and  D.  L.  Sleeper,  for  appellant. 
Jndson  Harmon  and  D.  W.  Bowman,  for  appellee. 

Before  LUKTON,  Circuit  Judge,  and  SEVEBENS  and  CLARK, 
District  Judges. 

PER  CURIAM.  The  facts  of  this  case  are  stated  in  the  opinion 
of  Taft,  circuit  judge,  who  heard  the  case  in  the  court  below.  His 
opinion  is  reported  in  82  Fed-  304.  With  respect  to  the  question  of 
law  involved,  we  concur  in  the  reasoning  upon  which  Judge  Taft's 
opinion  proceeds  (and  which  we  are  content  to  adopt  as  our  own), 
and  in  the  conclusion  which  he  reached,  save  that  we  prefer  to 
rest  our  approval  of  the  order  made  by  the  court  below  upon  the 
ground  that,  inasmuch  as  the  legislature  of  Ohio  had  no  power  to 
regulate  the  conduct  of  this  administrative  agency  of  the  national 
government  by  snch  a  statute  as  is  here  in  question,  it  ought  to 
be  presumed  that  the  legislature  did  not  intend  it  to  have  such 
ao  application,  and  that  the  statute  should  be  construed  according- 
ly.   The  order  of  the  court  below  is  affirmed,  with  costs. 


UNITED  STATES  v.  DEAN  UNSEBD-OIL  CO. 

(Clrcoit  Court  of  Appeals,  Second  arcuit    April  7,  1898.) 

No.  57. 

1.  Cdbtoms— Drawback— LiNBEED-OiL  Cake. 

Where  linseed,  on  which  a  duty  of  20  cents  per  boshd  had  been  paid,  was 
manufactured  Into  oil  and  oil  cake,  and  the  oil  cake  exported,  the  drawbar, 
ander  section  22  of  the  act  of  Augast  27,  1894,  should  be  computed  in  pro- 
portion to  the  value  which  the  oil  cake  bears  to  the  oil,  and  not  in  proportion 
to  the  weight  which  the  exported  oil  cake  bears  to  the  weight  of  the  imported 
Unseed.     T8  Fed.  467,  rerersed. 
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2.  Same— Manufacture— Waste. 

Llnseed-oil  cake,  manufactured  from  Imported  Unseed,  la  not  waste,  but  Is 
a  manufactured  article,  and  was  therefore  entitled  to  the  drawback,  provided 
by  section  22  of  the  act  of  August  27. 1884  (28  Stat  561). 
Wallace,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  New  York, 

This  is  a  writ  of  error  to  review  a  Judgment  of  the  circuit  court  for  the  East- 
ern district  of  New  Yorlt  In  an  action  against  the  United  States,  which  was 
brought  under  the  provisions  of  section  3  of  the  act  of  March  3,  1887  (24  Stat 
'505),  Itnown  as  the  "Tucker  Act."  The  material  facts  found  by  the  circuit 
court  are  as  follows:  In  Deceml)er,  1S94,  the  Dean  Llnseed-Oll  Company,  the 
petitioner,  imported  into  the  United  States  11,944  bushels  of  linseed,  or  flaxseed, 
of  56  pounds  each,  and  in  that  month,  and  in  January,  1893,  23,704  other  bushels 
of  linseed,  of  oO  pounds  per  bushel,  were  imported  into  the  United  States,  partly 
by  the  petitioner  and  partly  by  other  persons,  who  transferred  and  delivered 
the  same  to  the  petitioner;  and  upon  these  importations  tlie  statutory  duty  of 
20  cents  per  bushel  was  duly  paid.  Thereafter  the  petitioner,  which  Is  a  cor- 
poration for  the  manufacture  of  products  from  linseed,  manufactured  said  liuseei] 
into  oil,  and  the  by-product  known  as  "oil  cake,"  by  the  following  process:  The 
seed  was  cnished  by  Ijeing  passed  through  iron  rollers.  The  cruslied  seed  was 
conveyed  to  a  machine  called  a  "mnlling  machine."  In  that  machine,  heated 
steam  was  Introduced,  ajid  the  pressed  seed  was  subjected  to  the  mulling  process; 
that  is,  it  was  constantly  stin'ed  by  revolving  wheels.  The  process  was  con- 
tinued until  the  crushed  seed  was  softened  and  heated  and  moistened  to  a  cer- 
tain extent.  It  was  then  placed  in  screens  of  duck  cloth;  one  screen  being 
placed  above  the  other,  and  duck  cloths  over  each  screen  when  filled.  These 
screens  were  fitted  Into  an  hydraulic  press,  and  the  arrangement  was  such  that 
by  means  of  the  hydraulic  press  the  oil  was  pressed,  and  ran  out  Into  troughs 
or  vessels,  and  was  thence  conveyed  to  tanks,  where  It  was  allowed  to  settle. 
What  remained  in  the  press  was  ttie  oil  cake,  one  cake  being  the  result  of  the 
pressure  of  each  of  these  screens  to  the  form.  The  edges  of  the  cake  were 
trimmed.  It  was  then  piled  or  corded  so  that  It  might  dry  out,  and  It  was 
then  placed  in  bags,  which  were  properly  marked,  and  it  was  then  ready  to  be 
n.se<l.  Tlie  oil  product,  after  settling,  was  barreled,  and  was  ready  for  use. 
Of  the  matter  composing  each  bushel  of  seed,  weighing  56  pounds,  35.87  pounds 
appeared  In  the  cake,  and  10.91  pounds  appeared  in  tlie  oil.  The  treasury  regu- 
lations of  March  20,  1S».">,  .state  (and  the  accuracy  of  the  statement  seems  to 
be  conceded)  that  tlie  average  value  of  Imported  oil  seed  Is  $1.62  per  bashel  of 
56  pounds,  and  that  from  a  Inishel  of  linseed  2.G54  gallons  of  oil  are  obtained. 
The  value  of  the  oil  cake  exported  by  the  petitioners  was  about  $21  per  ton  of 
2,000  pounds,  and  the  value  of  the  linseed  oil  extracted  from  the  imported  seed 
was  52  cents  per  gallon.  From  a  bushel  of  linseed,  35.87  pounds  of  oil  cake  are 
obtained.  Thereafter  the  petitioner  exported  to  England  the  cake  made  from 
said  different  Importations,  and  presented  to  the  collector  of  customs  at  New 
York  a  claim  or  claims  for  tlie  drawback  alleged'  to  be  allowed  by  law  on  the 
cake  so  exjwrted.  All  the  requirements  impo.sed  either  by  tlie  statute  or  by 
the  regulations  of  the  secretary  of  the  trea.sury  were  complied  with.  Section  Zi 
of  the  tariff  act  of  August  27, 1894  (28  Stat.  551),  provides  as  follows:  "Where 
Imported  material  on  which  duties  have  Xieen  paid  are  used  in  the  manofactnre 
of  artlcle-s  mannfactiu^d  or  produced  In  the  United  States,  there  shall  be  allowed 
on  the  exportation  of  such  articles  a  drawback  equal  in  amount  to  the  duties 
paid  on  the  ninteriais  nswl,  le.ss  one  per  rentuni  of  such  duties."  A  similar  sec- 
tion first  api^earod  In  section  4  of  the  act  of  August  5,  1801  (12  Stat  293).  and 
was  section  3019  of  the  RevisM  Stattite^;.  and  was  contained  in  the  tariff  act  of 
1890:  hut  in  the  tariff  act  of  July  14.  1870  (16  Stat.  2(J3),  It  was  provided,  hi 
the  paragraph  imposing  a  duty  upon  linseed,  that  no  drawback  should  be  allowed 
on  oil  cake  made  from  Imported  si-cd.  and  this  proviso  was  continued  in  the 
paragraph  of  each  tariff  act  which  imposed  a  duty  upon  linseed,  until  the  act 
of  18i>4,  in  which  It  was  omittiHl.  The  circuit  court  found  that  the  number  of 
articles  affected  by  the  construction  of  the  law  allowing  drawbacks,  wtaoe  sev- 
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eral  articles  are  mannfartored  from  one  Imported  material,  Is  very  great;  that 
tiBong  them  are  castor  oil  and  castor  ponuice,  tin  plate,  looomotives,  glass,  wire. 
reflaed  sugar,  and  syrup  which  comes  from  Imported  raw  sugar  and  retlned 
sugar,  and  syrup  which  comes  from  Imported  molasses,  articles  manufactured 
from  tin  plate,  and  articles  mannfactnred  from  wool,  and  cleaned  rice  manu- 
factored  frcm  uncleaned  rice,  and  bags  made  from  Imported  material.  From 
Anguat  5.  1S61,  down  to  the  present  time,  the  practice  of  the  treasury  depart* 
ment,  where  sevenil  articles  were  manufactured  from  the  same  Imported  mate- 
rial, has  always  been  to  calculate  and  to  pay  the  drawback  by  distributing  the 
duty  paid  on  the  Imported  material  between  such  artldes  in  proportion  to  their 
Talnes,  and  not  In  proportion  to  their  weights,  as  well  where  the  imported  mate- 
rial peid  a  (specific  as  where  It  paid  an  ad  valorem  duty.  Such  calculation  and 
payment  have  been  under  treasury  regulations.  This  question  was  established 
after  investigation,  to  1861,  into  the  values  of  the  various  products  of  raw  sugar, 
of  linseed,  and  of  other  imported  articles.  After  the  provision  of  the  act  of 
1894,  by  which  a  drawback  upon  oil  cake  was  no  longer  prohibited,  the  treasury 
departmoit  issued  a  regulation,  dated  March  29,  1806,  which  instructed  col- 
lectors to  act  in  accordance  with  the  general  practice,  and,  taking  the  portion  of 
the  imported  seed  resulttog  to  the  oil  cake  at  35.87  pounds  per  bushel,  and  first 
ascertaining  the  value  of  such  cake,  to  calculate  the  drawback  as  being  such 
proportion  (less  1  per  cent.)  of  the  duty  paid  on  the  seed  as  the  value  of  the 
oil  cake  was  to  the  TBlne  of  the  oil  and  oil  cake.  The  collector  estimated,  In 
aocidance  with  these  Instructions,  the  amount  of  drawback  which  was  due  to 
the  petitioner,  and  found  the  aggregate  to  be  11,498.46,  and  tendered  to  the 
petitioner  debenture  certilicates  for  that  amoimt,  which  it  did  not  accept  If 
the  drawback  should  be  computed  in  proportion  to  weights,  the  aggr^ate  upon 
the  oil  cake  would  be  $4,521.U7.  The  petition  was  brought  to  recover  that  sum, 
and  Judgment  was  rendered  in  its  favor  for  that  amount. 

James  Byrne  and  Robert  H.  Roy,  for  the  United  States. 
6.  B.  Clarke  and  Elibn  Root,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SmPMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The  im- 
mediate question  in  tliis  case  is,  shall  the  total  drawback,  less  the  1 
per  cent,  retained  by  the  government,  be  divided  between  the  oil 
and  the  oil  cake  in  proportion  to  their  weight  or  their  value?  In- 
asmuch as  the  duty  is  imposed  by  weight,  the  petitioner  contends 
that  the  drawback  shall  be  divided  by  weight.  The  decision  de- 
pends upon  the  construction  which  shall  be  given  to  a  general  stat- 
ute which  has  a  very  large  class  of  articles  within  its  scope,  and 
therefore  is  an  important  statute  both  to  the  manufacturer  and  to 
the  government.  When  an  imported  material,  upon  which  dutie8 
have  been  paid,  is  manufactured  into  two  separate  products,  the 
statute  is  silent  as  to  the  proportion  in  which  the  drawback  shall 
be  divided  among  the  respective  products.  A  court,  therefore,  is 
permitted  to  adopt  the  construction  of  the  statute  or  the  method 
of  division  which  shall  seem  to  it  the  most  reasonable  and  just,  and 
therefore  the  one  most  in  accordance  with  the  probable  intention 
of  the  legislation.  It  will  be  seen,  by  a  glance  at  the  list  of  ar- 
ticles heretofore  given  which  are  affected  by  the  statute  in  regard 
to  drawback,  that,  from  many  imported  articles  upon  which  du- 
ties are  paid  by  weight,  two  or  more  products  of  different  values 
are  manufactured,  and  that  the  principal  product,  and  the  one  of 
chief  value,  is  often  light  in  weight,  while  the  secondary  or  by- 
product is  bulky,  but  cheap.  This  is  noticeable  in  the  "products 
from  the  castor  bean,  from  sugar,  and  from  tin  plate.    From  a 
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bushel  of  linseed,  2.6  gallons  of  oil  are  prodoced,  which  used 
1JK91  pounds  of  the  bushel,  and  are  woi-th  at  least  fl.36,  while 
35.87  pounds  appeared  in  the  by-product  of  cake,  which  is  worth 
a  fraction  over  1  cent  per  pound.  If  the  duty  of  20  cents  per 
bushel  is  divided  according  to  weight,  each  pound  will  pay  '/i«  of 
a  cent,  and  the  cheap  and  bulky  secondary  product  will  receive  a 
drawback  far  disproportionate  to  its  value.  This  seems  unrea- 
sonable, and  there  is  also  a  lack  of  equity  towards  the  government, 
in  compelling  it  to  return  a  drawback  by  the  pound  upon  an  ar- 
ticle which  sells  at  $21  by  the  ton.  The  purpose  of  the  drawback 
provision  is  to  make  "duty  free  imports  which  are  manufactured 
here  and  then  returned"  to  some  foreign  countty.  Campbell  t. 
U.  &,  107  U.  S.  407,  2  Sup.  Ot  759.  The  manufacturer  from  im- 
ported seed,  who  sells  his  linseed  oil  in  this  country,  and  exports 
his  oil  cake,  if  he  receives  his  drawback  on  the  oil  cake  by  weight, 
receives  an  unreasonably  large  amount  of  return  duty,  as  between 
the  oil  which  he  sells  in  this  country  and  the  oil  cake  which  he 
exports.  He  keeps  in  this  country  the  valuable  part  of  his  imports 
ed  article,  he  returns  the  nonvaluable  part,  and  receives  about  ^'/»« 
of  the  duty.  The  same  lack  of  equity  would  show  itself  in  the 
case  of  each  by-product  throughout  the  list  of  manufactured  arti- 
cles which  are  entitled  to  be  a  drawback.  The  uniform  practice  of 
the  treasury  department,  since  1861,  has  been,  where  several  arti- 
cles were  manufactured  from  the  same  imported  material,  to  pay 
the  drawback  by  distributing  the  duty  paid  between  the  manu- 
factured articles  in  proportion  to  their  values,  whether  the  origi- 
nal duty  was  specific  or  ad  valorem.  It  is  true  that  the  drawback 
on  oil  cake  did  not  exist  between  1870  and  1894,  but  the  general 
statute  existed,  and  was  applicable  to  a  large  number  of  manu- 
factured articles.  The  importance  of  adherence  to  a  long-contin- 
ued and  reasonable  construction  of  a  statute  by  the  officers  of  the 
department  whose  duty  it  has  been  to  execute  it,  when  the  stat- 
ute is  of  an  ambiguous  character,  has  been  frequently  commented 
ui)on  by  the  supreme  court  ever  since  the  case  of  Edwards  v.  Darby, 
12  Wheat.  206,  i"  which  the  court  said: 

"In  the  construcuuu  of  a  doubtful  and  ainUguoos  law,  tbe  contemporaneoDS 
construction  of  those  who  were  called  upon  to  act  under  the  law,  and  were  ap- 
pointed to  carry  Its  provisions  into  effect,  is  entitled  to  very  great  respect" 

The  uniform  construction  of  tbe  treasury  department  seems  to 
us  reasonable,  and  equitable  to  the  importer  and  the  government. 

The  government  makes  the  point  that  the  petitioner  is  not  en 
titled  to  any  drawback,  because  oil  cake  is  not  a  manufactured 
article,  but  is  waste.  The  supreme  court,  in  Campbell  v.  U.  S., 
supra,  which  was  an  action  to  recover  drawback  upon  linseed-oil 
cake,  proceeded  in  their  opinion  upon  the  undisputed  theory  that 
it  was  a  manufactured  article;  and  it  has  been  recognized  as  such 
by  the  treasury  department  from  1801,  whenever  it  was  not  with- 
drawn by  legislation  from  the  statute  in  regard  to  the  drawback. 
The  article  is  a  different  thing  from  the  tobacco  scraps  or  tobacco 
clippings,  which  in  Seeberger  v.  Castro,  15.3  U.  S.  32,  14  Sup.  Ct. 
766,  weie  held  not  to  be  a  manufactured  article;  not  being  fit  for 
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sae  In  the  condition  in  which  th^  were  imported,  except  for  a 
new  manufacture.  The  petitioner  is  therefore  entitled  to  the 
amount  found  due  by  the  collector,  viz.  fl,498.46.  The  judgment 
of  the  circuit  court  is  reversed,  and  the  case  is  remanded  to  that 
court,  with  instructions  to  enter  a  new  judgment  for  the  petition- 
er in  accordance  with  this  opinion,  and  for  the  costs  permitted  by 
the  act  of  March  3,  1887. 

(April  20.  189&) 

WALLACE,  Circuit  Judge  (dissenting).  I  am  unable  to  conoar  in 
the  judgmcmt  in  this  cause. 

Imported  materials,  viz.  "linseed,"  were  used  in  the  production 
here  of  two  manufactured  articles,  viz.  linseed  oil  and  oil  cake.  The 
plaintiff,  upon  exporting  the  oil  cake  produced  from  a  given  number 
of  pounds  of  the  imported  linseed,  was  entitled  to  a  drawback,  under 
the  provisions  of  section  22  of  the  act  of  congress  of  August  27, 1894, 
which  provides  as  follows: 

"Where  imported  materials,  on  wblcta  dntlet  have  been  paid,  are  used  In 
the  manufacture  of  articles  manufactured  or  produced  in  the  tJnited  States, 
there  stiaU  be  allowed  on  the  exportation  of  such  articles  a  drawback  equal 
hi  amount  to  the  duties  paid  on  the  materials  used,  less  one  per  centum  ot 
snrii  duties." 

Upon  the  linseed  used  in  the  oil  cake  the  plaintiff  had  paid  a  duty 
of  20  per  cent,  for  every  56  pounds,  amounting  to  |4,521.09.  Accord- 
ing to  the  judgment  of  the  court,  the  plaintiff  is  entitled  to  a  draw- 
back of  only  about  6  per  cent,  for  every  56  pounds,  amounting  to 
11,498.46,  upon  the  theory  that  it  is  to  be  aJlowed,  not  upon  the 
nnmber  of  pounds  of  the  linseed  used  in  the  oil  cake,  but  pursuant  to 
a  mathematical  formula  adopted  by  the  treasury  department.  The 
statute  gives  no  sanction  for  snch  a  mode  of  computing  the  draw- 
back. The  only  inquiry  which  it  permits  is  as  to  the  quantity  ot 
the  imported  material  in  the  exported  article  and  the  duty  originally 
paid  thereon.  The  mathematical  formula  which  has  been  applied 
cannot  po8.sibly  lead  to  a  result  which  satisfies  the  statute. 

It  is  true  that  between  1861  and  1870,  while  a  similar  statute  was 
in  force,  it  wa«  the  usage. of  the  officers  of  the  treasury  department 
to  compute  the  drawback  according  to  this  formula,  but  the  case 
is  not  one  for* the  application  of  the  rule  that  where  a  statute  is  am- 
biguous the  practical  interpretation  given  by  the  executive  officers 
charged  with  its  administration  is  entitled  to  great  weight.  The 
statute  is  not  ambiguous,  but  is  as  plain  as  language  can  make  it. 

In  my  opinion  the  judgment  of  the  court  below  was  correct,  and 
dtonld  be  afSrmed. 


OOFFMAN  V.  OASTNKS  et  U. 

fOlrcnlt  Court  of  Appeals,  Fourth  Olrenlt.    May  8,  1898.V 

No.  231. 

Tsads-Marks  akd  Tbadb-Kames— Oboobaphioai.  Nauks— 'Pocarortas  Coau* 
No  one  has.  or  can  acquire,  the  exclusive  right  to  use  the  name  "Poca- 
hontas," as  descriptive  of  either  the  locality  or  character  of  coal  mined  In 
what  is  known  as  the  "Great  Pocahontas  Ck>al  Field  of  Virginia  and  West 
Virginia,"  but  all  producers  of  coal  in  that  sectioo  have  the  right  to  ao 

>  Behest  Ing  denied  May  lU,  li»6. 
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use  It  In  common,  as  the  extensive  product  of  that  region  has  become 
widely  known  as  "Pocahontas  Coal."  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virpnia. 

TLif  was  a  stiit  in  equity  by  Samuel  Castner,  Jr.,  and  Henry  B.  Cur- 
ran  against  W.  H.  Coffraan  to  restrain  defendant  from  allegc^d  wrong- 
ful use  of  a  trade-name.  There  was  a  judgment  for  plaintiffs,  and  the 
defendant  prosecutes  this  appeal. 

S.  C.  Graham,  for  appellant. 

Arthur  v.  Briesen  (J.  Walter  Douglass  and  Henry  E.  Everding,  on 
the  brief),  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the  dr- 
cult  court  for  the  district  of  West  Virginia  entered  on  the  5th  day  of 
May,  1897,  in  the  chancery  cause  of  Samuel  Castner,  Jr.,  and  Henry 
B.  Curran,  trading  under  the  firm  name  of  Castner  &  Curran,  against 
W.  H.  Coffman,  doing  business  under  the  name  and  style  of  Poca- 
hontas Coke  &  Coal  Company,  and  also  as  W.  H.  Coffman  Coke  Com- 
pany. By  such  order  the  defendant  below  (appellant  here)  was  in 
his  own  name,  and  in  the  name  of  the  Pocahontas  Coke  &  Ciml  Com- 
pany, and  also  as  the  W.  H.  Coffman  Coke  Company,  together  with  his 
servants,  attorneys,  and  associates,  restrained  and  inhibited  from 
using  the  name  "I'ocahontas"  or  "Pocahontas  Flat  Top"  in  connection 
with  his  business,  the  court  being  of  the  opinion  that  "the  complain- 
ants have  a  right  to  use  the  said  word  Tocahontas'  for  the  purpose  of 
indicating  that  the  coal  was  from  the  Pocahontas  field,  and  that  they 
have  the  sole  right  to  use  stiid  word  as  indicating  the  character  of  coal 
they  sell."  From  this  decree  the  defendant  below,  under  the  pro- 
visions of  section  7  of  the  act  approved  March  3,  1891,  entitled  "An 
act  to  establish  circuit  court  of  apijeals,  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States, 
and  for  other  purposes,"  sued  out  this  app^l. 

The  bill  alleges  that  about  the  year  1882,  in  the  state  of  Virginia, 
a  tract  or  field  of  smokeless  bituminous  or  semibituminous  coal  was 
opened  and  mined  by  the  Southwest  Virginia  Improvement  Company, 
a  corporation  organized  and  doing  business  under  the  laws  of  the 
state  of  Virginia;  that  shortly  thereafter,  but  still  in  the  year  1882, 
the  said  corporation  named  their  mine  "Pocahontas,"  and  began  sell- 
ing the  coal  therefrom  as  "Pocahontas"  coal,  having  adopted  the 
trade-mark  "Pocahontas"  as  designating  its  said  output;  that  prior  to 
the  Ist  day  of  January,  1884,  Csistner  &  Co.,  Limited,  a  partnership 
formed  under  the  laws  of  the  state  of  Pennsylvania,  did  purchase  from 
the  said  Southwest  Virginia  Improvement  Company  the  coal  so  mined, 
and  did  ship  and  sell  the  same  principally  at  tide-water  points  under 
the  name  of  "Pocahontas"  coal ;  that  thor,  as  such  partnership  aaso- 

»  As  to  the  use  of  gpoBrni)hlcal  naiiien  ns  trade  marks  and  names  generally, 
see  note  to  Hojt  v.  J.  T.  Ix»vett  Co.,  17  C.  C.  A.  057. 
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dation,  dealt  !n,  inspected,  diipped,  and  sold  from  said  region  or  field 
as  "Pocahontas"  coal  in  large  quantities,  and  nnder  the  license  of  the 
Sonthwest  Vir^^nia  Improvement  Company  advertised,  shipped,  and 
billed  the  same  "Pocahontas"  coal,  uniformly  designating  it  as  such 
coal;  that  in  the  year  1889  the  complainants  became  the  successors 
and  assigns  of  said  Castner  &  Co^  Limited,  and  continued  the  same 
business  under  the  name  of  Castner  &  Curran,  dealing  in  and  selling 
large  quantities  of  said  coaJ  under  the  trade-mark  designation  of 
'Tocahontas"  coal,  shipping,  billing,  and  advertising  the  same  as 
Tocahontas"  coal,  and  as  "Pocahontas  Flat  Top"  coal,  and  that  they, 
by  reason  of  the  careful  inspection  and  purification  of  their  coal,, 
greatly  increased  from  year  to  year  the  sale  of  the  same;  that  com- 
plainants and  their  predecessor,  Castner  &  Co.,  Limited,  from  the  year 
1883  until  the  bringing  of  this  suit,  during  the  first  12  years  thereof 
with  the  license  of  the  Southwest  Virginia  Improvement  Company, 
and  thereafter  as  owners  of  the  said  trade-mark,  uninterruptedly 
carried  on  said  coal  business,  and  have  continuously  inspected,  shipped, 
and  sold  large  quantities  of  coal  under  the  said  trade-ma  A  of  "Poca- 
hontas";  that  on  April  1,  1895,  by  an  assignment  in  writing  duly 
executed  by  the  Southwest  Virginia  Improvement  Company,  the  com- 
plainants became  the  owners  of  the  entire  right  and  title,  interest  and 
good  will  in  and  to  the  trade-mark  "Pocahontas,"  with  the  exclusive 
right  to  use  said  word  as  a  designation  for  all  coal  thereafter  sold  by 
them  from  said  field,  and  became  vested  also  with  the  exclusive  right 
to  sue  and  recover  for  all  gains,  profits,  and  damages  arising  out  of 
past,  present,  or  future  infringements  of  the  same;  that  they  have  de- 
voted much  time  and  expended  large  sums  of  money  in  inspecting, 
selecting,  grading,  and  maintaining  the  superior  quality  and  puritj' 
of  the  said  coal,  whereby  it  has  acquired,  and  now  possesses,  a  great 
reputation  in  the  markets  of  the  world  under  the  name  of  "Pocahon- 
tas" or  "Pocahontas  Flat  Top"  coal,  and  that  it  has  been  and  is  now 
mach  sought  after  by  dealers  and  the  public;  that  complainants  have 
the  sole  and  exclusive  right  to  the  use  of  the  word-symbol  "Poca- 
hontas" as  a  trade-mark  for  coal,  and  that  it  is  of  great  value  to  them 
in  their  business.     It  is  also  set  forth  in  the  bill  that  the  public  and 
the  dealers  in  coal  have  generally  acquiesced  in  complainants'  exclu- 
aire  rights  to  such  use,  and  that  they  have  not  knowingly  permitted 
the  unlawful  use  of  such  trade-mark  by  others;  that  prior  to  Novem- 
ber 1,  1896,  complainants  controlled  the  output  of  the  various  col- 
lieries in  what  is  known  as  the  "Great  Flat  Top  Coal  Region,"  includ- 
ing the  Indian  Bidge  Coal  &  Coke  Company;  that  they  sold  so  much 
of  this  output  as  came  up  to  the  grade  of  "Pocahontas"  coal  in  quan- 
tity, purity,  and  size  as  "Pocahontas"  coal,  but  that  the  output  of 
the  Indian  Ridge  Company  was  impure,  and  required  special  care  and 
attention,  and  yielded  but  a  small  proportion  of  the  'Tocahontas" 
coal,  as  it  was  marketed  by  complainants;  that  the  defendant,  W.  H. 
Coffman^,  is  a  factor  or  agent  engaged  in  the  sale  of  coal  and  coke  at 
Blnefleld,  W.  Va.,  and  elsewhere,  selling  and  advertising  for  sale 
bitnminons  and  semibituminous  coal  from  the  Indian  Ridge  colliery, 
which  is  inferior  in  quality  and  purity  to  the  coal  sold  by  complain- 
^ts,  and  is  not  of  the  standard  as  to  quality  and  purity  established 
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bj  them;  that  he,  intending  to  deceive  dealers  and  the  public,  and  to 
cause  purchasers  of  his  coal  to  believe  that  the  same  was  sold  by  com- 
plainants, or  is  of  the  quality  sold  by  them,  has  at  Blaefioid  and  el8«»- 
where  offered  for  sale  and  sold  a  very  inferior  and  impure  coal  under 
the  name  and  designation  of  "Pocahontas,"  and  has,  in  advert  isiug 
and  selling  the  same,  used  the  word-symbol  'Tocahontas,"  and  in  let- 
ters, notes,  and  bills  has  displayed  the  words  "Pocahontas  C!oal,"  or 
'Tocahontas  Plat  Top  CJoal,"  whereby  the  purchasers  of  his  coal  are 
liable  to  be  and  will  be  deceived,  and  caused  to  purchase  defendant's 
coal  as  that  sold  by  complainants;  that  as  a  matter  of  fact  purchasers 
have  been  so  deceived,  and  tliat  the  reputation  of  'Tocahontas"  coal 
has  been  thereby  tainted;  that  the  defendant  intends  to  and  will  con- 
tinue 80  to  do,  unless  prevented  by  the  order  of  the  court  below. 
Other  statements  in  the  bill  are  not  referred  to,  the  same  being  unnec- 
essary so  far  as  the  questions  we  are  now  to  consider  are  concerned. 
A  large  number  of  affidavits  were  filed  by  complainants  and  defend- 
ant, which,  as  well  as  the  answer  of  the  defendant,  treated  as  an  affi- 
davit, and  the  exhibits  with  it,  and  the  bill,  w«e  read  and  considered 
by  the  court  in  disposing  of  the  motion  for  an  Injunction. 

Certain  propositions  of  law,  now  well  established,  applicable  to  this 
case,  will  be  referred  to  in  the  outset  as  guiding  us  in  our  investiga- 
tion of  the  same,  and  as  plainly  indicating,  in  connection  with  the 
facts  as  Wje  find  them,  the  result  we  now  announce.  A  trade-mark 
is  intended  to  designate  the  origin  of  the  particular  article  to  which  it 
is  affixed,  or  to  which  it  specially  refers,  and  it  gives  notice  to  the 
world  who  the  producer  of  that  article  was.  A  name  may  be  used  for 
this  purpose,  or  a  certain  mark  or  peculiar  device  may  be  employed, 
provided  they  have  not  theretofore  been  appropriated  by  others  for 
the  same  purpose.  But  the  right  to  select  such  names,  marks,  and 
devices  is  governed  by  certain  rules  and  limitations  which  have  been 
foond  and  announced  by  the  courts.  On  this  point  the  supreme 
court  of  the  United  States  in  Canal  Co.  v.  Clark,  13  Wall.  311,  823, 
said: 

"The  trade-mark  must  therefore  be  distinctive  In  Its  original  signification, 
pointing  to  the  origin  of  the  article,  or  it  must  have  become  snch  by  associa- 
tion; and  there  are  two  rules  which  are  not  to  be  overlooked:  -No  one  can 
claim  protection  for  the  exclusive  use  of  a  trade-mark  or  trade-name  which 
would  practically  give  him  a  monopoly  in  the  sale  of  any  goods  other  than 
those  produced  or  made  by  himself.  If  he  could,  the  public  would  be  Injured, 
rather  than  protected,  for  competition  wonRl  be  destroyed.  Nor  can  a  graerlc 
name,  or  a  name  merely  descriptive  of  an  article  of  trade,  of  Its  qualities. 
Ingredients,  or  characteristics,  be  employed  as  a  trade-mark,  and  the  exclusive 
use  of  It  be  entitled  to  legal  protection.  As  we  said  In  the  well-consldered 
case  of  Amoskeag  Mfg.  Co.  v.  Spear,  2  N.  T.  Super.  Ot.  599:  The  owner  of 
an  original  trade-mark  has  an  undoubted  right  to  be  protected  In  the  ex- 
clusive use  of  all  the  marks,  forms,  or  symbols  that  were  appropriated  as 
designating  the  true  origin  or  ownership  of  the  article  or  fabric  to  which 
they  are  aflixed;  but  he  has  no  right  to  the  exclusive  use  of  any  word,  let- 
ters, flgures,  or  symbols  which  have  no  relation  to  the  orisin  or  ownership  of 
the  goods,  but  are  only  meant  to  Indicate  their  names  or  quality.  He  has 
no  right  to  appropriate  a  sign  or  symbol  which,  from  the  nature  of  the  fact 
it  Is  used  to  signify,  others  may  employ  with  equal  truth,  and  therefore  have 
an  equal  right  to  employ  for  the  same  purpose.'  And  It  Is  obvious  that  the 
same  reasons  which  forbid  the  exclusive  appropriation  of  generic  names, 
or  of  those  merely  descriptive  of  the  article  manufactured,  and  which  can  be 
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employed  with  troth  by  other  mannfactnrers,  apply  with  equal  force  to  the 
appropriation  of  geographical  names,  designating  districts  of  country.  Their 
nature  la  aocb  that  they  cannot  point  to  the  origin  (personal  origin)  or  own- 
erabip  of  the  articles  of  trade  to  which  they  may  be  applied.  They  point  only 
at  the  place  of  production,  not  to  the  producer;  and,  could  they  be  appro- 
priated exclaalvely,  the  appropriation  would  result  In  mlscbleTous  monopolies. 
Could  sacb  phrases  aa  'Pennsylvania  wheat,'  'Kentucky  hemp,'  'Virginia  to- 
bacco,' or  'Sea  Island  cotton'  be  protected  as  trade-marks;  could  any  one 
prevent  all  others  from  using  them,  or  from  selling  articles  produced  in  the 
districts  they  describe  under  those  appellations,— it  would  greatly  embarrass 
trade,  and  secure  exclusive  rights  to  individuals  In  that  which  Is  the  common 
right  of  many.  It  can  be  permitted  only  when  the  reasons  that  He  at  the 
foundation  of  the  protection  given  to  trade-marks  are  entirely  overlooked. 
It  cannot  be  said  that  th«re  i>  any  attempt  to  deceive  the  public  when  one 
■ella  as  Kentucky  hemp  or  aa  Lehigh  coal  that  which  in  truth  Is  such,  or 
that  there  Is  any  attempt  to  appropriate  the  enterprise  or  business  reputation 
of  another  who  may  have  previously  sold  his  goods  with  the  same  description. 
It  is  not  selling  one  man's  goods  as  and  for  those  of  another.  Nothing  la 
more  common  than  tliat  a  manufacturer  sends  hta  products  to  market,  desig- 
nating them  by  the  name  of  the  place  where  they  were  made.  But  we  think 
no  case  can  be  found  In  which  other  producers  of  similar  products  In  the  same 
place  have  been  restrained  from  the  use  of  the  same  name  In  describing  their 
goods.  *  *  *  It  ia  only  when  the  adoption  or  imitation  of  what  is 
daimed  to  be  a  trade-mark  amptiats  to  a  false  representation,  express  or 
implied,  designed  or  incidental,  that  there  Is  any  title  to  relief  against  It 
True  it  may  be  that  the  use  by  a  second  producer.  In  describing  truthfully 
his  product,  of  a  name  or  a  combination  of  words,  already  in  use  by  another, 
may  have  the  effect  of  causing  the  public  to  mistake  as  to  the  origin  or  own- 
ership of  the  product;  but  if  it  is  Just  as  true  in  its  application  to  his  goods 
as  It  is  to  those  of  another  who  first  applied  It,  and  who  therefore  claims  an 
exclusive  right  to  use  It,  there  la  no  legal  or  moral  wrong  done.  Purchasers 
may  be  mistaken,  but  they  are  not  deceived  by  false  representations,  and 
equity  will  not  enjoin  against  telling  the  truth." 

In  die  same  case  it  was  held  that  the  word  ''Lackawanna,"  the  name 
of  a  section  of  the  state  of  Pennsyirania,  conid  not  be  combined  with 
the  word  "coal,"  and  made  a  trade-mark  which  would  be  protected 
by  law,  for  the  reason  that  eveiy  one  who  mined  coal  in  the  valley  of 
the  Lackawanna  was  entitled  to  the  right  of  representing  it  aa  coming 
from  that  r^on,  and  as  being  Lackawanna  coaL 

In  Mill  Co.  T.  Alcorn,  150  U.  S.  460,  466,  14  Sup.  Ot.  151,  the 
aopreme  court  sajs: 

"The  app^ant  was  no  more  entitled  to  the  exclusive  use  of  the  word  'do- 
faunbia'  aa  a  trade-mark  than  lie  would  have  been  to  the  use  of  the  word 
'America,*  or  TTnlted  States,'  or  'Minnesota,'  or  'Minneapolis.'  These  merely 
geographical  names  cannot  be  appropriated,,  and  made  the  subject  of  an  ex- 
clusive property.  They  do  not,  in  and  of  themselves,  Indicate  anything  in 
the  nature  of  origin,  manufacture,  or  ownership;  and  In  the  present  case  the 
word  'Ckilumbla'  gives  no  information  en  the  subject  of  origin,  production,  or 
ownersbip." 

In  the  same  case  It  was  said: 

"These  cases  establish  the  following  general  propositions:  (1)  That  to  ae- 
qnlre  the  right  to  the  exclusive  use  of  a  name,  device,  or  symbol  as  a  trade- 
mark it  must  appear  that  it  was  adopted  for  the  purpose  of  Identifying  the 
origin  or  ownership  of  the  article  to  which  It  Is  attached,  or  that  such  trade- 
mark must  point  distinctively,  either  by  Itself  or  by  association,  to  the  origin, 
manufacture,  or  ownership  of  the  article  on  which  it  la  stamped.  It  must  be 
designed  as  Its  primary  object  and  purpose,  to  indicate  the  owner  or  producer 
of  the  commodity,  and  to  distinguish  It  from  like  articles  manufactured  by 
others.     &  That  if  the  device,  mark,  or  symbol  was  adopted  or  placed  upon 
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the  article  for  the  purpose  of  Identifying  Its  class,  grade,  style,  or  quality, 
or  for  any  purpose  other  than  a  reference  to  or  Indication  of  Its  ownership, 
it  cannot  be  sustained  as  a  valid  trade-mark.  (3)  That  the  ezdnslve  right 
to  the  use  of  the  mark  or  device  daimed  as  a  trade-mark  Is  founded  on  pri- 
ority of  appropriation;  that  Is  to  say,  the  claimant  of  the  trade-mark  must 
have  been  the  first  to  use  or  employ  the  same  on  like  articles  of  production. 
(4)  Such  trade-mark  cannot  consist  of  words  In  common  use  as  designating 
locality,  section,  or  region  of  country." 

In  Laughman's  Appeal,  128  P&  St.  1,  18  Atl.  415,  it  was  held 
that  when  the  article  to  wliicb  a  geographical  name  is  applied  is  the 
product  of  the  place  named,  the  term  cannot  be  used  as  a  trade- 
name by  one  to  the  exclusion  of  others,  owners  of  like  products  of 
the  same  place;  hence  the  term  "Sonman,"  which  has  received  » 
distinct  geographical  recognition  from  the  public,  it  being  the  name 
of  a  large  boundary  of  land  containing  a  number  of  private  estates 
owned  by  different  persons,  all  of  whom  are  engaged  in  the  same 
business  of  mining  and  shipping  coal,  and  having  within  its  limita 
a  village  of  the  same  name,  cannot  be  appropriated  by  one  of  such 
persons  as  a  trade-name  to  the  exclusion  of  the  others,  although 
the  tract  is  not  an  independent  region,  and  cannot  be  considered  a 
separate  coal  basin  or  subbasin. 

In  the  case  of  Iron  C!o.  v.  Uhler,  75  Pa.  St.  467,  the  court  said: 

"Glendon  is  the  name  of  the  town  in  which  the  business  of  each  party 
is  located  and  carried  on.  It  Is  an  Incorporated  borough.  Being,  then,  the 
name  of  an  Incorporated  town,  the  main  question  is  whether  the  appellant 
lawfully  has  the  exclusive  right  to  use  It  as  a  trade-mark.  It  Is  conceded, 
as  a  general  rule,  that  the  name  of  a  town  or  city  cannot  be  so  appropriated 
as  the  exclusive  property  of  any  one.  This  view  is  well  sustained  by  au- 
thority. High,  InJ.  673;  Blsp.  Eq.  411;  Wolfe  v.  Goulard.  18  How.  Prac. 
64;  Lead  Co.  v.  Masury,  25  Barb.  416;  Newman  v.  Alvord,  49  Barb.  5B8; 
Candee  ▼.  Deere,  54  HI.  489;  Canal  Oo.  v.  Clark,  13  Wall.  81L  It  Is 
contended  by  the  appellant  that  this  case  is  taken  out  of  the  general  rule, 
inasmuch  as  the  trade-mark  was  adopted  prior  to  the  Incorporation  of  the 
Jborough,  and  before  there  was  any  town  at  that  place.  No  authority  to 
cited  which  supports  this  distinction.  The  case  of  Woterspoon  v.  Cnrrie, 
23  Law  T.  443,  Is  clearly  distinguishable.  It  Is  known  as  the  'Qlenfleld 
Starch  Case.'  It  Is  true,  the  injunction  was  there  granted,  but  the  com- 
plainant and  respondent  were  not  both  engaged  In  carrying  on  the  business 
In  the  same  town  or  city.  There  was  no  town— no  city— there.  The  lord 
chancellor  says:  'Qlenfleld  is  not  a  town;  *  *  *  it  is  not  a  parish;  It 
Is  not  a  hamlet;  it  Is  not  a  district  of  any  special  character;  but  it. was 
an  estate  of  that  name  upon  which  some  people  seem  to  have  erected  some 
houses  or  manufactories,  and  upon  which  now  some  sixty  people  are  living.' 
It  will  not  do  to  apply  to  an  Incorporated  borough  In  this  state  the  same 
rule  that  may  be  applicable  to  an  estate  In  England.  Such  a  borough  is 
essentially  of  a  public  nature;  the  estate  Is  of  a  more  private  character. 
The  name  which  an  Individual  may  give  to  his  estate  Is  unlike  that  which 
legislative  sanction  has  given  to  a  municipal  corporation.  The  rights  of 
the  public  In  each  are  radically  different.  The  appellees  did  not  falsely  rep- 
resent the  place  of  their  business  location.  Their  pig  Iron  was  actually 
manufactured  within  the  borough  of  Glendon.  •  •  •  The  appellcM  put 
upon  their  pies  the  Initials  of  their  Arm  and  the  name  of  their  town.  That 
name  was  Glendon  to  the  whole  world.  It  cannot  be  that  the  previous 
appropriation  by  the  appell.ints  of  the  word  which  now  Is  the  name  of  the 
town  prevents  any  other  manufacturer  of  pig  Iron,  within  Us  limits,  from 
using  the  same  word.'  If  It  be  so  now,  it  may  continue  through  all  coming 
time.  The  boundaries  of  the  town  may  be  enlarged.  The  borough  may 
grow  Into  a  city.  The  manufactories  of  pig  Iron  may  be  multiplied,  yet 
the  word  most  expressive  to  Indicate  their  location  must  be  denied  to  all. 
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•ave  ooe.  •  •  •  We  see  nothing  in  the  facta  of  this  case,  even  as  found 
by  tbe  master,  to  take  it  out  of  the  general  rule  which  denies  to  one  the 
exdnsive  use  as  a  trade-mark  of  the  name  of  the  town  In  which  the  Muna 
kind*  of  goods  are  mannfactured  by  othera." 

In  Connell  v.  Reed,  128  Mass.  477,  Chief  Jnstice  Giray  says: 

"Although  the  master  reports  that  there  was  no  eyldence  that  any  other 
person  than  the  plalntlfTs  or  their  agents,  had  ever  used  these  words  ["East 
Indian"]  in  connection  with  the  manufacture  and  sale  of  medicines.  It  is 
at  least  doubtful  whether  words  In  common  use  as  designating  a  vast 
region  of  country  and  its  products  can  be  appropriated  by  any  one  as  bis 
exclusive  trade-mark,  separately  from  bis  own  or  some  other  name  in  wbich 
be  has  a  iiecuUar  right." 

In  the  case  of  Evans  v.  Von  Laer,  32  Fed.  153,  Judge  Colt  held 
that,  as  Montserrat  was  the  name  of  an  island  in  the  West  Indies 
from  which  both  the  plaintiff  and  defendant  imported  lime  juice, 
the  former,  in  the  absence  of  fraud,  was  not  entitled  to  the  exclusive 
use  of  the  word  "Montserrat"  as  a  designation  for  lime  juice,  even 
though  the  plaintiff's  article  may  have  acquired  a  high  reputation  for 
purity  and  strength,  while  that  of  the  defendant  was  of  an  inferior 
quality. 

In  Salt  Co.  V,  Bumap,  20  a  C.  A.  27,  73  Fed.  818,  43  U.  S.  App. 
243, 250,  the  court  said: . 

"It  is  well  settled,  and  we  have  just  had  occasion  to  decide  In  this  court, 
that  words  merely  descriptive  of  the  character,  quality,  and  composition  of 
the  article  or  of  the  place  where  It  is  manufactured  or  produced  cannot  be 
monopolized  as  a  trade-mark.  California  Fig  Syrnp  Co.  v.  Frederick  Stearns 
&  Co..  43  tJ.  S.  App.  234,  20  C.  C.  A  22,  and  73  Fed.  812;  Chemical  Co.  v.  Meyer, 
130  U.  S.  540,  11  Sup.  Ct  62S;  Canal  Co.  t.  Clark,  13  Wall.  311.  The  name 
'Genessee,'  when  used  in  connection  with  the  complainant's  salt,  obviously 
refers  to  the  place  of  its  production.  The  complainant  could,  therefore,  as- 
sert no  trade-mark  property  in  it," 

In  the  case  of  Candee  t.  Deere,  54  111.  439,  the  court  held  that  there 
can  be  no  trade-mark  in  the  words  "Moline  Plows,"  as  Mollne  was 
the  name  of  the  town  in  which  the  plows  were  made,  and  said: 

"Is  it  possible— can  it  be  tolerated  for  a  single  moment— that  a  maker  of 
plows  at  Mollne  shall  not  be  permitted  to  sell  his  work  as  a  Mollne  plow; 
to  advertise  them  in  every  form  as  the  Mollne  plow?  Would  it  not  be  the 
truth;  and  shall  a  manufacturer  be  prevented  from  publishing  to  the  world 
where  bis  wares  are  made?  •  •  •  Any  number  of  plow  makers  can  go 
with  Impunity  to  Mollne,  and  establish  there  plow  factories,  and  brand 
on  their  plows  their  own  name  and  the  name  of  the  town,  and  send  them 
broadcast  over  the  country,  to  the  joy  of  our  farmers,  and  to  the  common 
benefit  of  alL" 

These  cases  firmly  establish  the  questions  of  law  applicable  to 
the  contention  we  are  now  to  dispose  of,  and  they  clearly  indicate 
the  result  we  have  reached.  A  geographical  name  cannot  be  ap- 
propriated to  the  exclusive  use  of  any  person  or  company  as  a  trade- 
mark, and,  if  adopted  as  such,  it  must  be  used  subject  to  the  right 
of  others  doing  business  in  the  section  of  country  to  wbich  it  ap- 
plies to  make  like  use  of  it  in  matters  properly  pertaining  to  their 
bu^ness  in  that  locality. 

It  is  clear  from  the  evidence  that  'Tocahontas"  is  a  word  of  well- 
known  geographical  signification,  denoting  that  large  and  valuable 
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section  of  the  Virginias  famed  the  world  over  for  the  remarkably 
valuable  and  useful  coal  and  coke  that  it  produces.  Prior  to  1882 
this  region  was  comparatively  unknown,  and  entirely  in  the  primeval 
state  in  which  nature  bad  left  it,  constituting  a  part  of  the  Groat 
Flat  Top  Mountain  portion  of  southwest  Virginia  and  of  south- 
east West  Virginia.  In  the  years  immediately  preceding  1882  this 
wilderness  had  been  sought  out  and  explored  by  those  who  repre- 
sented the  capital  and  energy  by  which  it  was  afterwards  developed. 
The  experts  sent  into  its  theretofore  hidden  recesses  returned  with 
the  report  of  its  fabulous  wealth  and  wonderful  possibilities.  The 
result  was  the  extension  of  the  Norfolk  &  Western  Railroad  into  and 
through  the  Great  Flat  Top  region,  and  the  organization  of  the  Sontb- 
west  Virginia  Improvement  Company,  under  whose  auspices  the 
mines  were  opened  and  coal  was  first  shipped.  The  development 
inaugurated  by  this  company  was  commenced  daring  the  fall  of 
1881,  continued  in  the  year  1882,  and  the  railroad  was  completed  to 
the  mines  in  the  springtime  of  the  year  1883.  The  town  located 
at  the  point  where  the  first  mine  was  opened  was  early  in  the  year 
1882  named  Pocahontas,  and  the  post  office  which  was  established 
by  the  department  at  Washington  on  the  30th  day  of  June,  1882, 
was  likewise  then  called  by  the  same  name.  The  first  coal  dipped 
to  the  tide-water  markets  left  the  mines  in  Jnly,  1883,  and  it  vras 
billed  and  sold  as  ''Pocahontas"  coal.  The  entire  field  is  now  known 
as  the  "Pocahontas"  and  the  "Pocahontas  Flat  Top  Coal  Field."  It 
embraces  large  portions  of  Tazewell  and  Wise  connties  in  the  state 
of  Virginia,  and  of  Mercer,  McDowell,  Wyoming,  and  Baleigh  conn- 
ties  in  the  state  pf  West  Virginia.  It  is  divided  into  three  sections 
or  working  divisions, — the  Pocahontas,  which  includes  all  the  mines 
around  the  town  of  Pocahontas;  the  Bluest  one  district,  embracing 
the  improvements  on  the  Bluestone  river;  and  the  Elkhorn,  the  coon- 
try  in  McDowell  county  on  the  Flat  Top  Mountain.  The  coal  shipped 
from  all  this  section  is  known  in  the  markets  of  the  world  as  "Po- 
cahontas" coal,  evidently  so  called  from  the  town  of  that  name  in 
which  the  first  mine  was  located,  and  from  which  the  first  ship- 
ments were  made.  The  coal  beds  are  above  the  water  level,  and 
range  from  5  to  13  feet  in  thickness,  extending  through  an  area  of 
about  500  square  miles,  or  320,000  square  acres.  An  actual  sur- 
vey of  the. outcrop  of  this  field  discloses  that  about  one-third  of  the 
territory  is  barren,  and  that  there  are  near  213,000  square  acres 
underlaid  with  the  Pocahontas  vein  of  coal.  A  moderate  estimate 
gives  to  each  square  acre  10,000  tons  of  marketable  coal,  or  say 
2,1.'{0,000,000  tons.  At  the  time  when  this  suit  was  instituted  38 
different  coal  and  coke  campanies  were  operating  in  the  field,  all  of 
them  advertising,  mining,  and  selling  the  coal  excavated  from  the 
Pocahontas  vein,  and  known  as  the  "Pocahontas  Plat  Top  Coal." 
For  the  manufacture  of  coke  over  5,000  ovens  had  been  constructed 
and  were  in  use.  During  the  year  1883,  99,871  tons  were  mined, 
the  output  in  the  following  years  rapidly  increasing,  until  in  1894 
3  888,058  tons  were  sent  to  market.  For  the  purpose  of  illustrating 
the  almost  inexhaustible  resources  of  the  field,  it  may  be  stated 
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that  at  this  rate  of  production — as  shown  by  tbe  retnms  for  the 
year  1884 — it  would  require  atx>ut  648  years  to  ezhanst  the  seam  now 
being  worked.  And  it  is  as  to  this  entire  body  of  coal  that  the  com- 
plainants claim  the  ezcIaalTe  right  to  use  the  word  "Pocahontas," 
as  descriptiTe  of  its  origin  and  quality. 

There  is  no  evidence  to  sustain  the  allegation  in  the  bill  that  the 
Southwest  Virginia  Improvement  Company  began  selling  coal  in 
the  year  1882  from  the  Pocahontas  Mine,  nor  that  it  made  any  sales 
of  "Pocahontas"  coal  in  the  year  1883,  in  the  sense  that  those  words 
are  used  as  a  trade-symbol.     Nor  is  there  any  satisfactory  evi- 
dence tending  to  show  that  said  company  adopted  and  used  a  trade- 
mark, or  made  any  ^ort  to  establish  one  as  such,  prior  to  the  year 
1885.    It  is  true  that  in  the  assignment  made  by  the  Southwest 
Virginia  Improvement  Company  to  the  complainants  it  is  recited 
that  said  company  "did  adopt,  on  or  abont  the  1st  day  of  July,  1882, 
as  a  trade-mark,  the  word-symbol  'Pocahontas"';   but  sorely  that 
statement  in  such  a  paper,  made  under  the  date  of  April  1,  1885,  can- 
not be  considered  as  proving  that  fact,  and  the  record  has  been 
searched  in  vain  for  testimony  establishing  it.    The  first  coal  sent 
to  market,  according  to  the  evidence,  was  in  July,  1883,  at  which 
date  both  the  town  of  Pocahontas  and  the  post  office  of  the  same 
name  had  been  in  existence  for  a  year  at  least.    The  claim  of  com- 
plainants that  the  town  had  no  existence  until  January  31,  1884, 
the  date  of  the  act  of  the  Virginia  legislature  incorporating  it,  and 
that,  therefore,  it  was  not  known  legally,  in  a  geographical  sense, 
prior  to  such  date,  is  not,  in  the  light  of  the  testimony,  and  in  .con- 
nection with  the  important  questions  herein  involved,  entitled  to  the 
consideration  given  it  by  counsel.    There  can  be  no  doubt  but  that 
at  the  time  the  first  shipment  of  eoal  was  made  by  the  Southwest 
Virginia  Improvement  Company,  the  town  of  Pocahontas  was  in 
existence,  the  post  office  had  been  established,  and  that  the  coal  it- 
self was  sent  from  the  station  of  that  name.    The  word  "Pocahon- 
tas" then  denoted  the  locality  at  which  the  article  in  which  the  com- 
pany was  dealing  was  mined,  as  well  as  the  point  from  which  it 
was  shipped,  and  it  also  indicated  in  business  matters  the  natural 
product  of  all  that  region.    It  follows,  therefore,  that  it  could  not 
then  be  used  as  an  exclusive  trade-mark,  and  as  a  matter  of  fact 
it  was  not  so  employed  until  some  time  thereafter.    We  are  impelled 
to  find  from  the  testimony  that  in  the  early  shipments  of  coal  the 
word  "Pocahontas"  was  used,  not  as  a  word-symbol  or  trade-mark, 
but  simply  as  the  name  of  the  town  from  whence  it  came,  for  the 
purpose  only  of  pointing  out  the  place  of  production.    The  coal  had 
not  then  been  used,  and  it  had  not  produced  the  wonderful  results 
that  it  subsequently  did.    Its  reputation  had  not  been  made,  and  it 
had  not  at  that  time  found  its  way  to  the  marts  of  the  world,  to  the 
furnaces  of  land  and  sea.    The  operators  of  that  section  and  their 
vendees,  including  complainants'  predecessors,  had  not  then  been 
given  the  opportunity  to  Inspect,  grade,  and  purify  it,  so  as  to  make 
it  typify  the  high  degree  of  excellence  that  it  now  enjoys,  and  there 
is  no  evidence  tending  to  show  that  selection  and  inspecti<Mi  were 
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then  resorted  to,  other  than  is  usaal  in  all  minea.  The  first  direct 
evidence  bearing  on  the  trade-mark  is  the  application  of  August  25, 
1885,  made  by  Castner  &  Ck>mpany,  Limited,  to  register  the  word 
"Pocahontas,"  at  the  United  States  patent  office.  Such  registered 
trade-mark  is  not  now  relied  upon  by  complainants;  why  we  have 
not  been  advised,  but  likely  for  reasons  connected  with  the  decision 
of  the  supreme  court  in  the  Trade-Mark  Cases,  100  U.  S.  82.  It  is, 
however,  worthy  of  notice  that  such  application  was  made  under  the 
provisions  of  section  4937,  Eev.  St.  U.  S.,  which  require  the  party 
so  applying  to  set  forth  in  the  statement  made  by  him  the  length 
of  time,  if  any,  during  which  the  trade-mark  had  been  in  use,  and 
that  said  applicants  in  their  statement  so  filed  used  this  language: 
"This  trade-mark  has  been  used  continuously  by  said  corporation 
since  about  January  1,  1885."  The  word-symbol  or  device  now 
claimed  by  complainants  as  a  trade-mark  is  founded  on  the  rule  of 
the  common  law  that  the  person  or  company  first  employing  it  to 
distinguish  the  goods  made  or  sold  by  the  owner  thereof  is  entitled 
to  the  benefits  arising  from  its  exclusive  use.  The  chancery  courts 
of  England  and  of  this  country  have  long  recognized  this  privilege, 
and  have  enforced  it,  if  the  property  right  of  the  claimant  thereto 
has  been  duly  established. 

As  we  see  this  case,  the  complainants  are  not  entitled  to  the  ex- 
clusive right  to  use  the  word  "Pocahontas,"  as  descriptive  of  either 
the  locality,  or  character  of  the  coal  mined  in  the  Pocahontas  coal 
field,  but  all  of  the  producers  of  that  product  in  that  section  have 
the  right  to  so  use  it  in  common  with  complainants.  That  word  has 
acquired  a  generic  meaning,  and  from  the  evidence  before  us  it  is 
clear  that  in  the  business  world  it  is  used  to  indicate  the  place  where 
the  coal  is  produced,  and  that  it  does  not  point  to  either  the  pro- 
ducer or  the  vendor  of  the  same.  All  the  mine  owners  who,  by  their 
labor,  succeeded  in  establishing  their  industries  in  that  section,  have 
the  right  to  use  in  their  business  the  geographical  word  which  is  the 
recognized  designation  of  the  same,  and  that  points  to  the  product 
peculiarly  indicative  of  its  wealth;  and  surely  it  cannot  be  that 
any  one  of  them  can  inhibit  all  the  rest  from  exercising  the  privilege, 
which  was  the  birthright  of  the  section,  and  is  an  advantage  com- 
mon to  all  who  are  interested  in  it.  To  give  to  the  complainants 
below  the  exclusive  right  they  claim  in  their  bill  would  be  to  ignore 
the  principle  that  is  the  foundation  of  the  protection  given  to  trade 
symbols  and  marks. 

There  remains  yet  one  other  allegation  of  complainants'  bill  to 
be  considered,  and  that  is  the  charge  that  the  defendant  below,  in- 
tending to  deceive  dealers  in  coal  and  the  public  in  general,  un- 
lawfully offered  for  sale  and  sold  a  very  inferior  article  of  coal  un- 
der the  name  of  "Pocahontas";  that  purchasers  of  the  same  were 
liable  to  be  and  were  misled,  and  were  induced  to  buy  it,  as  the 
superior  and  selected  grade  usually  sold  by  the  complainants;  and 
that  thereby  the  public  was  deceived,  and  the  reputation  of  the  coal 
sold  by  complainants  was  injured.  It  is  undoubtedly  true  that  com- 
plainants, as  producers  and  sellers  of  coal  from  the  "Pocahontas  coal 
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fields,"  are,  with  all  other  producers  and  mine  operators  in  that  re- 
gion, interested  in  maintaining  the  purity  and  reputation  of  the  nat- 
ural product  of  the  same,  and  that  they  may  cause  the  defendant  or 
any  one  else  to  be  inhibited  and  restrained  from  selling,  or  offering 
to  sell,  an  inferior  coal  from  another  region  as  the  coal  mined  in  the 
Pocahontas  field.    This  they  can  do  independent  of  the  question  of 
trade-mark,  or  of  their  right  to  the  exclusive  use  of  one.    This  al- 
legation that  the  defendant  has  been  engaged  in  unfair  and  fraud- 
ulent trade  is  not  supported  by  the  evidence.    It  has  been  shown  that 
he  was  advertising  and  selling  "Pocahontas"  coal,  but  the  testimony 
also  shows  that  the  coal  he  so  advertised  and  sold  was  in  fact  from 
the  "Pocahontas  coal  field."     It  follows  that  the  representations 
made  by  him  were  neither  fraudulent  nor  untrue,  and  that  he  had 
a  lawful  right  to  so  advertise  and  sell.    It  nowhere  appears  that  he 
ever  represented  to  the  public  that  he  was  selling  the  same  article 
sold  Jby  complainants,  except  as  their  coal  was  comprehended  by 
the  word  "Pocahontas,"  which  also  justly  described  his  own.     He 
sold  the  product  of  the  Browning  Mine,  which  is  located  adjoining 
the  original  mine  of  the  Southwest  Virginia  Improvement  Company, 
in  the  town  of  Pocahontas,  the  coal  from  which  is  now  disposed  of 
by  the  complainants,  as  "Pocahontas"  coal;  and  it  is  proven  that 
both  collieries  excavate  from  the  same  vein.    As  to  the  right  of  the 
Browning  Mine,  one  of  the  oldest  in  the  field,  to  sell  its  product  as 
"Pocahontas"  coal,  there  can  be  no  doubt,  and  it  would  be  uncon- 
scionable to  deny  it    He  also  sold  from  the  Indian  Bidge  Mine,  which 
ia  located  within  the  'Tocahontas  coal  field,"  and  it  is  shown  that 
the  complainants  are  now  selling  the  output  of  the  Rolfe  and  Ar- 
lington Mines  as  'Tocahontas"  coal,  both  of  which  adjoin  the  Indian 
Ridge  Mine.    The  complainants  themselves  formerly  sold  the  coal 
from  this  mine  as  "Pocahontas"  coal,  and  it  is  really  difficult  to  un- 
d»8tand  why  it  becomes  another  article  in  the  hands  of  the  defend- 
ant   It  is  also  set  forth  in  the  bill  that  the  coal  from  the  Indian 
Bidge  section  does  not  grade  as  high  as  that  from  other  portions  of 
the  field,  and  that  it  had  not  been  carefully  inspected  by  the  defend- 
ant before  it  was  sold.    But  the  evidence  does  not  sustain  this  claim, 
and  it  appears  that  the  complainants  themselves  have  endeavored 
to  again  secure  the  right  to  sell  this  coal  as  "Pocahontas"  coal  since 
it  has  been  so  sold  by  the  defendant,  and  we  cannot  believe  that  they 
would  have  made  this  ^ort  had  the  grade  of  the  product  been  in- 
f«ior,  or  its  inspection  careless. 

The  proof  does  not  show  that  the  appellant  has  practiced  any  de- 
ception upon  the  public,  or  that  he  has  perpetrated  any  fraud  upon 
the  appellees.  The  appellant  advertised  and  was  selling  coal  ob- 
tained from  the  Browning  and  Indian  Ridge  Mines,  of  the  "Pocahon- 
tas Flat  Top  region,"  and  he  did  not  represent  it  as  purchased  from 
the  appellees,  nor  as  mined  by  them.  He  has  represented  it  as  coal 
from  the  'Tocahontas"  field,  and  it  was  in  fact  such  coal.  He  has 
made  no  false  representations,  and  he  has  invaded  no  right  to  which 
the  appellees  can  properly  assert  a  claim.  There  is  error  in  the  de- 
cree appealed  from,  and  it  is  reversed,  and  this  cause  is  remanded  to 
the  court  below  with  instructions  to  dismiss  the  bill.    Reversed. 
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On  Bdiearing. 

(May  19,  1898.) 
Richard  C.  Dale  and  Henry  E.  Ehrerding,  for  petitioners. 

QOFF,  Circuit  Judge.  The  court  has  duly  considered  this  petition 
for  a  rehearing,  and  it  is  ordered  that  the  mandate  issue  as  hereto- 
fore directed.  The  opinion  filed  in  this  cause  on  the  3d  day  of  May. 
1898,  found  error  in  the  decree  appealed  from,  not,  as  stated  in 
the  petition  for  a  rehearing,  solely  because  the  complainants  below 
had  failed  to  prove  material  allegations  of  their  bill  of  complaint, 
but  also  because  the  court  found  that  the  word  "Pocahontas"  could 
not  be  exclusively  appropriated  by  complainants  as  a  trade-mark 
or  word-sj-mbol,  for  the  reason  that  it  was  and  is  a  geographical 
word,  in  and  to  which  all  the  people  of  the  section  of  country  to 
which  it  refers  have  the  common  right  of  use  in  connection  with  their 
business  in  such  locality.  It  follows,  therefore,  that-  further  proofs 
relating  to  the  same  would  be  unavailing,  and  it  was  for  this  rea- 
son that  the  court  remanded  the  cause,  with  instructions  that  the 
bill  be  dismissed.  The  ruling  is  adhered  to.  We  are  clearly  of  the 
opinion,  not  only  that  complainants  below  are  not  entitled  to  an  in- 
junction, but  also  that  there  is  no  equity  in  their  bill,  and  that,  there 
fore,  it  will  be  a  useless  expenditure  of  time  and  money,  and  cause 
fruitless  delay,  to  take  the  evidence  mentioned  in  the  petition  for  a 
rehearing.    The  prayer  of  the  petition  is  refused. 


BASS,  RATCLIFF  &  ORETTON,  Limited,  ▼.  HENRY  ZELTNER  BRHWING 

00. 

(Clrcnlt  Court,  S.  D.  New  York.    May  U,  1896.) 

Tbadx-Markb — Unfair  Compbtition. 

One  using.  In  connection  with  pale  ale,  a  plain  red  triangle  stamped  on  a 
label,  cannot  enjoin,  on  the  ground  of  unfair  competition,  one  who  uses,  in 
connection  with  bis  lager  beer,  a  similar  red  triangle,  having  a  large 
white  "Z"  thereon,  the  labels  and  posters  being  so  utterly  unlike  that 
the  ordinary  purchaser  would  not  be  deceived. i 

This  was  a  suit  in  equity  by  Bass,  Batclifl  &  Gretton,  Umited, 
against  Henry  Zeltner  Brewing  Company,  to  restrain  alleged  anfair 
competition  in  trade. 

Rowland  Cox,  for  complainants 
Goepel  &  Baegener,  for  defendant 

TOWNSEND,  District  Judge.  The  complainants  hCTein  are  the 
proprietors  of  "Bass'  Ale."  They  and  their  predecessors  have  for 
many  years  continuously  used  labels  stamped  with  the  well-known 
plain  red  triangle  on  an  elliptical  figure,  with  black  border  and  red 
lace-work  design,  bearing  the  words  "Bass  &  Co.,"  to  designate  their 

iABto  trade-marks  and  unfair  competition  In  trade  generally,  lee  elaborate 
note  to  Scheuer  v.  Muller,  20  0.  0.  A.  165. 
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chief  product,  'Tale  Ale."  The  defendant  has  need,  to  designate  its 
"Oid-Fashioued  Lager  Beer,"  a  circular  label,  and  posters  representing 
a  strap  and  buckle  stamped  witii  a  red  triangle,  having  a  large  white 
"Z"  thereon.  The  labels  and  postos  are  so  utterly  unlike  those  of 
complainantii  in  shape,  color,  and  collocation  of  symbols  and  letters 
that  a  mere  inspection  shows  that  the  ordinary  purchaser  would  not 
be  deceived.  Furthermore,  the  defendant's  product  is  a  different 
article,  sold  under  a  different  name,  in  bottles  of  a  different  color 
and  shape,  with  different  cork  and  capsule,  from  those  of  complain- 
ants, and  no  unfair  competition  or  improper  use  of  the  red  triangle 
has  been  proved.  For  these  reasons  the  bill  may  be  dismissed.  This 
conclusion  dispenses  with  the  necessity  of  conrfdering  the  further 
forcible  contention  of  defendant  as  to  complainants'  use  of  said  sym- 
bol 


WALLACH  et  al.  v.  WIGMORH. 

(Clrcnlt  Court,  B.  D.  Pennsylvaida.     April  2,  1898.) 

Tradb-Names — iNFurRGBiiKiiT— Suits — Partiks — Licbkbeb. 

Xo  Injunction  can  isBue  against  Infringement,  on  a  bill  to  which  an 
exclusive  licensee  (when  there  is  one)  is  not  a  party. 

This  was  a  suit  in  equity  by  Leopold  Wallach  and  Moritz  Wallach 
against  William  H.  Wigmore  for  alleged  infringement  of  a  trade-mark 
or  trade-name.  The  cause  was  heard  on  a  motion  for  preliminary  in- 
junction. 

H.  Gordon  McConch  and  R.  C.  Dale,  for  complainants. 
Wm.  Morris,  for  defendant. 

DALLAS,  CSrcuit  Judge.  There  can  be  no  property  In  any  name 
or  word,  abstractly  considered;  and  accordingly  the  bill  in  this  case 
avers  that  it  is  by  reason  of  the  appropriation  of  the  term  'Thonendo- 
scope"  to  identify  a  certain  patented  instrument  that  the  alleged  ex- 
clusive right  to  its  use  in  connection  with  that  article,  or  with  any 
instrument  closely  resembling  it,  though  not  identical  therewith,  has 
been  acquired.  The  trade-name  claimed,  and  the  right  to  deal  in 
♦he  patented  article,  must  be  united  in  the  same  pei-son  or  persons, 
or  there  can  be  no  valid  title  to  the  exclusive  use  of  the  former. 
Here,  however,  the  proofs  of  the  plaintiffs  ebow  that  a  firm  which  has 
not  been  made  a  party  to  the  suit  is  the  exclusive  licensee  of  the 
plaintiffs,  as  respects  bqth  the  patent  and  the  name;  and  while  it  is 
true  that  a  licensee,  less  than  exclusive,  should  not  be  joined  in  a 
suit  for  infringement  (Blair  v.  Glass  Co..  52  Fed.  226),  it  is  also  true 
that  an  exclusive  license  is,  in  effect,  a  grant  (Johnson  Railroad-Sig- 
nal Co.  V.  Union  Switch  &  S%nal  Co.,  59  Fed.  28),  and  that,  there- 
fore, no  injunction  can  issue  to  restrain  future  infringements,  upon 
a  bill  to  which  an  exclusive  licensee  (if  there  be  such  a  one)  has  not 
been  made  a  party  (Waterman  v.  Mackenzie,  1.3e>  U.  S.  255,  11  Sup. 
f't.  .334).  This  is  shown  by  several  authorities  which  are  cited  upon 
the  defendant's  brief,  but  it  is  not  necessary  to  mention  any  others 
than  those  to  which  I  have  r^erred.     These  cases  all  relate  to  pat- 
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entB,  but  they  seem  to  me  to  be  plainly  applicable  to  the  present  one, 
especially  in  view  of  the  fact  that  the  name  in  question  is  claimed 
only  as  incidental  to  the  monopoly  granted  by  a  patent,  under  which, 
as  well  as  of  the  alleged  name  itself,  a  party  not  before  the  court  is 
exclusive  licensee.  It  follows  that  the  complainants'  motion  for  a 
preliminary  injunction  must  be  denied,  and  it  is  so  ordered. 


TRUMAN  T.  OABVILL  MPG.  CO. 

(Circuit  Court,  N.  D.  California.    Marcb  2S,  1888.) 

No.  12.098. 

1.  Rss  Judicata— JuDomtifTS  ni  Patbht  Cases. 

A  Judgment  sustaining  the  validity  of  a  patent  does  not  operate  as  m 
Judicata  in  a  suit  on  the  same  patent  against  a  different  defendant 
%.  Patent  iNFBiNasMENT  Suits— Effect  of  Prior  Adjudications. 

A  Judgment  sustaining  the  validity  of  a  patent  Is  not  conclusive  In  a 
subsequent  suit  against  a  different  defendant  In  respect  to  a  defense  as 
to  whlcb  substantially  new  evidence  is  produced,  and  the  court  Will  ex- 
ercise an  Independent  Judgment  In  regard  thereto. 
Ik  Same— Pbiob  Publications. 

Trade  magazines,  published  and  copyrighted.  In  general  circulation,  and 
found  in  public  free  libraries  as  well  as  aclentlflc  libraries,  are  publica- 
tions, in  the  sense  of  the  patent  law. 

i,  Same— BREAKiira-CARTS. 

The  Putnam  patent,  No.  232,207,  for  improvements  in  breaking-carts, 
consisting  In  so  attaching  the  footboard  to  the  vehicle  that  It  shall  move 
in  unison  with  the  seat.  Is  void  because  of  anticipation,  and  for  want  of 
novelty. 

This  was  a  bill  in  equity  for  infringement  of  letters  patent  No.  232,- 
207,  issued  to  De  Witt  C.  Putnam  on  September  14,  1880,  for  im- 
provements in  breaking-carts. 

John  L.  Boone,  for  complainant. 
E.  J.  Mize,  for  defendant. 

MORROW,  Circuit  Judge.  This  is  a  suit  In  equity  for  the  In- 
fringement of  letters  patent  Ko.  232,207,  granted  to  De  Witt  C. 
Putnam  on  September  14,  1880,  for  improvements  in  breaking-carts. 
The  complainant  is  the  assignee,  by  a  regular  chain  of  assignments, 
of  all  the  right,  title,  and  interest  in  said  invention  and  letters  pat- 
ent for  the  territory  known  and  described  as. "San  Francisco  county, 
state  of  California,  and  no  other  place  or  places."  The  patent  has 
been  in  litigation  heretofore  in  this  court,  and,  on  appeal,  in  the 
circuit  court  of  appeals.  Truman  v.  Holmes,  14  G.  C.  A.  617,  67 
Fed.  542;  Id.,  80  Fed.  109;  s.  o.  (on  appeal)  87  Fed.  742.  In  Tru- 
man v.  Holmes,  14  C.  C.  A.  517,  67  Fed.  542,  which  was  an  action  at 
law,  the  validity  of  the  patent  was  sustained  on  a  writ  of  error  to 
this  court  from  the  circuit  court  of  appeals;  and  the  judgment  of 
the  lower  court,  in  favor  of  the  complainant,  in  the  sum  of  f  150,  as 
damages  for  infringement,  was  afiQrmed.  In  Truman  v.  Holmes  and 
Truman  v.  Implement  Co., — ^both  being  "companion  cases,"  and  suits 
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Id  eqaity  brongfat  in  this  conrt  for  infringement  of  the  same  patent, 
— the  bills  were  dismissed,  and  the  defendants  held  not  to  have  in- 
fringed. 80  Fed.  109,  affirmed  on  appeal  87  Fed.  742.  Different 
constructions  of  the  carts  were  involyed  in  the  action  at  law  and 
the  snits  in  equity,  as  will  be  seen  from  the  opinions  above  referred 
to.  The  original  claim  of  De  Witt  C.  Putnam,  as  first  presented  to 
the  patent  office,  read  as  follows: 

The  improvement  In  breaking-carts,  consisting  !n  suspending  the  foot- 
board, E,  by  means  of  straps  or  hangers,  F,  from  the  shafts,  seat,  or  that 
portion  of  the  rebtcle  connected  with  the  springs  alone,  whereby  the  seat 
and  footboard  have  a  common  vertical  movement,  substantially  as  and  for 
tbe  purpose  herein  described." 

This  claim  was  rejected  on  the  ground  that  "the  patent  of  Jesse 
Winecoff,  October  17,  1871,  No.  119.956  (sulkies),  substantially  an- 
swers the  claim."  The  applicant  thereupon  amended  "by  erasing  the 
entire  specification,  and  substituting"  a  new  one.  The  figures  of 
the  patent,  as  they  are  shown  in  the  amended  specifications  and  claim, 
will  be  found  represented  in  80  Fed.  112.  The  amended  specifica- 
tions and  claim  read  as  follows: 

"My  Invention  relates  to  certain  Improvements  In  that  class  of  vehicles 
known  as  'breaking-carts,'  in  which  young  colts  are  broken  to  harness.  Carts 
of  this  description  are  nsnally  provided  with  very  long  shafts,  and  the  seat 
is  placed  on  springs  Immediately  over  the  axle,  or  at  such  a  distance  back 
that  the  driver  Is  not  In  danger  of  being  kicked  by  a  fractious  animal.  In 
tills  class  of  vehicles  the  footboard  is  usually  secured  to  the  axle,  while  tl;e 
seat  is  on  springs;  and  it  is  therefore  uncomfortable  to  ride  upon,  since, 
while  the  body  of  the  occupant  may  move  up  and  down,  his  feet  must  re- 
main stationary.  My  Improvements  consist  in  so  attaching  the  footboard  to 
the  vehicle  that  it  shall  move  in  nnlson  with  the  seat;  the  same  spring  which 
supports  the  seat  serving  as  a  spring  for  the  footboard,  as  is  more  fully 
described  in  the  accompanying  drawings.  In  which  FIr.  1  is  a  longitudinal 
section  of  my  device;  Fig.  2  is  a  bottom  view.  Breaking-carts  usually  bavft 
two  wheela.  A,  only,  and  the  springs,  B,  are  secured  both  to  the  axle,  C,  and 
the  shafts,  D;  said  shafts  being  secured  on  the  springs  In  the  manner  shown. 
In  order  to  attach  the  footboard,  E,  to  the  vehicle,  I  place  metallic  straps  or 
bands,  F,  in  a  proper  position  to  hold  the  footboard;  connecting  these 
■traps  with  the  shafts  and  seat,  and  not  with  the  axle.  I  have  shown  the 
straps  connected  with  the  shafts  at  the  rear  ends  of,  and  forward  of,  the 
whiffletree  bar.  It  wiU  be  seen  by  this  construction  that  the  rear  ends  of 
the  shafts  and  the  seat  are  support^  upon  the  spring,  B,  while  the  straps, 
F,  pass  beneath  the  axle,  and  are  bent  up  so  that  their  rear  and  their  front 
ends  are  secured  to  the  shafts  at  points  behind  and  In  front  of  the  axle,  while 
the  central  portion  does  not  touch  it  at  aU.  The  footboard,  B,  with  Its 
tuned-np  front  portion,  is  then  secured  upon  the  botton  and  front  portions 
of  the  straps,  F.  Being  thus  entirely  independent  of  any  direct  connection 
with  the  axle,  it  will  have  the  same  movement  Imparted  to  it  by  the  action 
of  the  spring  that  the  shafts  have,  and  It  will  have  none  of  the  unpleasant 
jar  that  a  stationary  footboard,  or  one  supported  from  the  axle,  will  have: 
while  the  arrangement  of  the  straps  parallel  with  the  shafts  facilitates  the 
attachment  of  the  transverse  footboard,  and  makes  a  strong  construction. 
Havhig  tnus  described  my  InvenKon,  what  I  claim  as  new,  and  desire  to 
secure  by  letters  patent.  Is  tke  braces  or  straps,  F,  having  their  ends  se- 
enred  to  the  shafts  before  and  behind  the  axle,  while  the  central  portion 
extends  beneath  the  axle,  and  parallel  with  the  shafts,  and  is  adapted  to 
support  the  transverse  footboard,  E,  substantially  as  and  for  the  purpose 
herein  described." 

With  reference  to  the  interpretation  that  should  be  placed  on  this 
•fflended  specification  and  claim,  the  circuit  court  of  appeals,  pw 


Digitized  by 


Google 


472  87  FEDERAL  REPOKTKB. 

EEawleyj  IMstrict  Judge,  delivering  the  opinion  of  the  eonrt  in  Tm-  • 
man  v.  Holmes,  87  Fed.  742,  held  that: 

"The  effect  of  the  withdrawal  of  bis  original  Bpeclflcatlons  and  claim  waa 
to  limit  hia  patent  to  the  specific  Invention  as  described  in  the  claim  of  bis 
amended  specifications,  to  wit,  to  the  constmctlcm  of  carts  where  the  central 
portion  of  the  straps  'extended  beneath  the  axle';"  citing  Roemer  t.  Peddle, 
132  U.  S.  813,  317,  10  Sup.  Ct.  98.  and  Morgan  Envelope  Oo.  v.  Aflbany  Per- 
forated Wrapplng-Paper  Ck).,  152  U.  S.  425,  429,  14  Sup.  Ot  627,  and  the  cases 
therein  collated. 

At  the  outset,  the  defendant  filed  a  plea,  which  waa  subsequently 
amended,  in  which  it  is  averred,  substantially,  that  the  complainant 
was  at  all  times  from  the  18th  day  of  January,  1688,  to  the  Slst  day 
of  January,  1894,  one  of  the  copartners  comprising  the  firm  of  Tru- 
man, B,ooker  &  Co.;  that  the  complainant  on  or  about  the  28th  day 
of  June,  1893,  as  such  member  of  said  firm,  induced  the  defendant 
to  accept  an  order  from  the  said  firm  of  Truman,  Hooker  &  Co.  for 
the  manufacture  for  said  firm  of  large  quantities  of  carts,  including 
125  or  thereabouts,  containing  and  embodying  said  invention  de- 
scribed in  the  patent  numbered  232,207;  that  the  defendant  did  there- 
upon manufacture  said  quantities  of  said  carts  so  ordered  by  said 
firm,  of  the  kind  and  in  the  manner  and  at  the  times  agreed  upon  by 
said  parties  to  said  order;  that  defendant  offered  to  deliver,  accord- 
ing to  the  terms  of  said  order,  all  of  said  carts  so  ordered,  to  said 
Truman,  Hooker  &  Co.,  but  that  said  firm  neglected  and  refused  to 
receive  the  same,  or  any  part  thereof,  except  about  two-fifths  of  the 
number  so  ordered;  that  the  defendant  has  since  said  refusal  sold 
most  of  the  remaining  number  of  said  carts  so  ordered  by  said  Tru- 
man, Hooker  &  Co.,  including  about  75  carts  containing  said  inven- 
tion, within  the  territory  alleged  to  be  owned  by  the  complainant; 
that  the  defendant  has  never  at  any  time  manufactured  for  sale  nor 
for  use,  nor  sold  nor  used,  within  said  territory,  nor  threatened  to 
sell  nor  offered  for  sale  within  said  territory,  any  other  or  greater 
number  of  carts  embodying  said  invention  than  the  number  so  or- 
dered as  aforesaid;  that  the  material  put  into  said  carts  by  the 
defendant  was  and  is  of  greater  value  than  the  complainant's  patent 
therein,  etc.  As  it  was  claimed  in  the  amended  plea  that  the  carts 
had  been  made  under  a  contract  to  manufacture  them  by  Truman; 
Hooker  &  Co.,  of  which  firm  the  complainant  was  a  member  at  that 
time,  it  was  contended  that  there  was  no  infringement  by  the  de^ 
fendant  in  selling  that  number  of  the  carts  which  had  been  refused 
by  Truman,  Hooker  &  Co.  The  plea  as  amended  was,  however,  over- 
ruled; and  the  defendant  duly  filed  its  answer,  denying  infringe: 
ment,  and  setting  op  want  of  novelty,  prior  use,  and  publication. 
Testimony  has  been  taken,  and  the  case  now  comes  up  for  final  con- 
sideration. ,  < 

The  fact  that  the  carts  made  and  sold  by  the  defendant  are  like  the 
carts  for  which  the  letters  patent  involved  in  this  case  were  issued, 
Is  placed  beyond  controversy,  not  alone  by  the  admission  in  the  plea, 
but  more  particularly  by  the  testimony  of  O.  S.  Carvill,  the  super- 
intendent of  the  defendant  company.    He  testified  as  follows: 

"Q.  iBy  counsel  for  complainant):  Can  you  state  whether  or  not  the  Car- 
▼lit  Manufacturing  Oompany   has  since  the  year  1880  made  or  sold  any 
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oarts  in  which  the  springs  were  mounted  directly  upon  the  sale,  the  shafts 
secured  upon  the  springs,  tlie  seat  secured  directly  upon  the  ahafta  over  the 
springs,  and  in  which  the  footlioard  was  supported  by  a  strap  attached  or 
connected  to  the  shafts  In  front  of  the  axle,  and  passed  down  ondemeath  the 
axleV    A.  Yes,  sir." 

To  establish  the  validity  of  the  patent,  the  complainant  reliee,  for 
the  most  part,  upon  the  decision  of  the  circuit  court  of  appeals  for 
this  circuit,  afBrming  the  judgment  of  this  court  in  the  case  of  Tru- 
man V.  Holmes,  14  C.  C.  A.  517,  67  Fed.  542,  and  contends  that  it 
is  res  judicata,  and  concludes  the  defendant  from  denying  the  va- 
lidity of  the  patent.  Besides  setting  forth,  by  appropriate  averments 
in  the  bill,  the  fact  that  the  patent  has  been  sustained  in  the  case 
ulied  on,  the  judgment  roll  was  also  introduced  in  evidence.  The 
<;i«e  was  an  action  at  law  to  recover  $20,000  for  infringement  of  the 
identical  patent  sued  on  in  this  case.  It  was  tried  before  a  jury,  who 
returned  a  verdict  for  the  plaintiff  (complainant  in  this  suit)  in  the 
sum  of  |150.  A  writ  of  error  was  thereupon  sued  out  from  the  circuit 
court  of  appeals,  which  affirmed  the  judgment  of  the  court  below. 
However  conclusive  the  decisibn  of  the  circuit  court  of  appeals  as 
to  the  validity  of  the  patent  in  this  case  may  be,  still  it  is  difficult 
to  see  how  it  can  be  deemed  res  judicata  in  the  case  at  bar.  True,  it 
involves  the  same  patent,  and  the  complainant  in  the  two  cases  is 
the  same.  But  the  parties  defendant  are  entirely  different  This 
difference,  obviously,  is  fatal  to  the  application  of  the  doctrine  of  res 
judicata.  The  general  rule,  to  make  a  matter  res  judicata,  is  that 
there  must  be  a  concurrence  of  four  conditions:  (1)  Identity  of  tho 
subject-matter  involved;  (2)  identity  of  the  cause  of  action;  (3)  iden- 
tity of  persons  and  parties;  and  (4)  identity  of  the  quality  of  the  per- 
sons for  or  against  whom  the  claim  is  made.  21  Am.  &  Eng.  Enc. 
Law.  227,  and  cases  there  cited;  Packet  C!o.  v.  Sickles,  5  Wall.  58(1; 
Cromwell  v.  County  of  Sac,  94  TJ.  S.  351.  One  of  the  conditions  is 
lackiiiR  in  this  case,  and  the  judgment  of  this  court  and  of  the  court 
of  app'iils  in  the  case  referred  to  cannot  be  deemed  binding  on  the 
defendant  in  this  case.  It  is  true  that,  in  suits  where  a  preliminary 
injunction  is  asked  for,  the  fact  that  the  same  patent  has  been  sus- 
tained in  other  cases  will  often  justify  the  court  in  granting  the  pre- 
liminary injunction.  Wells  v.  Gill,  2  O.  G.  .'JflO,  6  Fish.  Pat.  Cas. 
«>.  Fed.  Cas.  No.  17,394;  Purifier  Co.  v.  Christian,  4  Dill.  448,  Fed. 
fas.  No.  307;  Lockw6od  v.  Faber,  27  Fed.  63;  New  York  Filter  Mfg. 
Co.  V.  Niagara  Falls  Waterworks  Co.,  26  C.  C.  A.  252,  80  Fed.  924 ; 
Bowers  Dredging  Co.  v.  New  York  Dredging  Co.,  80  Fed.  119 ;  Bowers 
V.  Reclamation  Co.,  81  Fed.  569.  But  no  question  of  the  propriety  of 
granting  a  preliminary  injunction  arises  now.  The  case  is  to  be  dis- 
posed of  on  its  merits.  So  far  as  appears,  this  is  the  first  time  that  this 
particular  defendant  has  had  his  day  in  court.  It  furthermore  appears 
affirmatively  that  some  additional  testimony  has  been  introduced  to 
tliat  presented  in  the  action  at  law  relied  on  as  res  judicata.  To  what 
extent  the  evidence  in  the  two  cases  differs  on  all  the  issues  presented, 
does  not  clearly  appear;  but  it  was  at  least  established  in  the  case  at 
bar  that  the  witness  A.  D.  Carvill,  the  president  of  the  defendant  com- 
I>anv.  who  was  also  a  witness  in  the  action  at  law,  was  not  examined 
with  reference  to  the  two  publications  introduced  in  the  case  at  bar. 
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and  that  this  was  the  first  time  these  publications,  in  support  of  the 
defense  of  prior  publication,  had  been  so  introduced.  While  the  case 
of  Truman  v.  Holmes  maj  be  considered  as  conclusive  authority  to 
establish  the  validity  of  the  patent,  so  far  as  the  defense  of  prior  use, 
or  other  defense  presented  in  that  case,  may  be  concerned,  still  it  is 
obvious  that  it  is  not  conclusive  in  this  case,  where  a  different  de- 
fendant is  involved,  upon  the  defense  of  prior  publication;  it  ap- 
pearing affirmatively  that  other  and  additional  evidence  has  been  In- 
troduced in  the  case  at  bar  to  support  that  defense,  which  was  not 
before  the  court  in  Truman  v.  Holmes.  The  following  authorities — 
without  entei'ing  into  a  discussion  of  them — will  be  found  to  sup- 
port the  views  I  have  taken  of  the  effect  of  the  judgment  in  the  case 
of  Truman  v.  Holmes,  supra,  as  applied  to  the  case  at  bar:  Russell 
v.  Place,  94  U.  S.  606;  Potter  v.  Whitney,  1  Low.  87,  Fed.  Cas.  No. 
11,341;  Page  v.  Telegraph  Co.,  2  Fed.  330;  Day  v.  Rubber  Ck).,  Id. 
570;  Wilson  v.  Coon,  6  Fed.  611;  Consolidated  Safety- Valve  Co.  v. 
Ashton  Valve  Co.,  26  Fed.  319;  Lock  wood  v.  Faber,  27  Fed.  63; 
Machine  Co.  v.  Hedden,  29  Fed.  147;  Cary  v.  Manufacturing  Co., 
31  Fed.  344;  Miller  v.  Tobacco  Co.,  7  Fed.  91;  Norton  v.  Wheat  on, 
,'57  Fed.  929;  Southern  Pac.  Co.  v.  Earl,  27  C.  C.  A.  185,  82  Fed.  690; 
3  Rob.  Pat.  §  1175  et  seq.;  21  Am.  &  Eng.  Enc.  Law,  128,  227.  The 
court  therefore  feels  compelled  to  consider  the  case  upon  its  merits, 
and  to  pass  its  own  independent  judgment  upon  the  defense  now  pre- 
sented, as  to  which  additional  evidence  has  been  introduced;  that 
is,  whether  the  Putnam  patent.  No.  232,207,  has  been  anticipated  by 
prior  publication. 

The  complainant,  called  on  his  own  behalf,  testified,  substantially, 
that  his  name  was  I.  J.  Truman;  his  residence,  San  Francisco;  his 
age,  55  years;  and  his  occupation  at  that  time  that  of  a  banker; 
that  he  has  resided  in  California  since  January,  1861;  that  his  busi- 
ness has  been  the  agricultural  implement  business, — wagons,  carts, 
buggies,  etc.  He  testified  further  that  he  had  had  considerable  ex- 
perience as  a  manufacturer  of  agricultural  implements;  that  his  ex- 
perience in  the  business  made  him  familiar  with  the  state  of  the 
art,  or,  in  other  words,  the  kind  and  character  of  carts  that  were  in 
use  prior  to  1880;  that  the  carts  that  were  made  previous  to  that 
time  were  what  are  called  "butcher  carts";  that  two-wheeled  carts, 
called  "sulkies,"  had  also  been  long  in  use  prior  to  1880;  that  the 
seat  and  footboard  of  sulkies,  prior  to  1880,  were  placed  back,  and 
the  feet  rested  on  the  shafts,  so  that  they  were  about  level  with  the 
seat;  that  these  sulkies  were  unhandy  to  ride  in,  and  were  not  sal- 
able, except  for  racing;  that  subsequent  to  1880  the  cart  trade  was 
entirely  changed,  through  the  invention  of  Putnam,  as  contained  in 
the  patent  involved  in  this  case ;  that  the  feature  or  features  of  that 
cart  which  made  it  desirable,  and  tended  to  create  a  change  in  the 
manufacture  and  use  of  carts,  were  that  the  feet  were  placed  in  a 
comfortable  position  in  relation  to  the  seat,  and  that  the  body  and 
the  feet  would  move  in  unison  np  and  down.  On  cross-examination 
he  admitted  that  he  was  not  a  mechanic  in  the  line  of  making  agri- 
cultural implements  or  carts;  that  he  had  never  made  any  himself. 
Reing  shown  a  picture  or  cut  of  a  cart  called  a  "Newport  cart"  (as 
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the  same  appears  on  i^ate  31  of  volame  5  of  the  New  York  Coach- 
Makers'  Magazine,  and  particalarly  the  January,  1864,  number 
thereof,  which  refers  to  page  120  of  the  same  Tolome),  be  admitted 
that  the  picture  of  the  cart  looked  as  though  it  had  a  footboard  ex- 
tending below  the  axle;  that  perhaps  the  hole  that  is  marked  on  the 
cut  or  picture  is  meant  for  the  axle  to  wori^  up  and  down  inside  the 
body  of  the  cart;  that  a  mechanic  of  ordinary  ability  in  the  line  of 
cart  making  would,  by  copying  from  the  draft  of  the  picture  on  plate 
31  of  the  publication  referred  to,  pot  the  seat  above  the  shafts,  and 
the  footboard  below  the  axle.  With  the  testimony  of  this  witness, 
and  the  introduction  of  copies  of  the  assignments,  to  trace  the  chain 
of  assignments  to  the  complainant,  also  of  the  judgment  roll  in  Tru- 
man T.  Holmes,  and  the  admission  of  the  witness  O.  S.  Carvill,  the  su- 
perintendent, that  the  defendant  corporation  had  manufactured  carts 
covered  by  complainant's  patent,  the  comfdainant  rested  his  case  The 
defendant  introduced  evidence  of  the  following  character  in  support  of 
the  defense  of  prior  publication.  Two  volumes  (2  and  5)  of  a  publica- 
tion designated  as  the  "New  York  Coach-Makers'  Magaidne,"  and  a 
nnmber  (January,  1874)  of  another  publication  called  "The  Hub,"  were 
introduced  in  evidence.  These  were  oflfered  for  the  purpose  of  show- 
ing, by  a  reference  to  certain  cuts  of  carts,  and  descriptions  thereof 
accompanying  these  cuts,  that  carts  containing  substantially  the  es- 
sential characteristics  of  the  carts  covered  by  the  Putnam  patent  of 
1880  were  known  and  used  long  before  that  time.  Volume  2  of  the 
New  York  Coach-Makers'  Magazine  covers  a  period  from  June,  1859, 
to  May,  1860.  The  January,  1860,  number,  at  page  155  of  the  vol- 
nme,  contains  a  reference  to  the  "Osier  cab."  This  cab,  which  is 
really  a  cart,  is  illustrated  on  plate  28,  at  the  end  of  the  same  vol- 
ome.  Volume  5  of  the  same  publication  covers  a  period  from  Jan- 
uary, 1863,  to  May.  1864.  The  January,  1864,  number,  at  page  120 
of  the  volume,  contains  a  reference  to  the  "Newport  cart."  This  cart 
is  illustrated  on  plate  31  of  the  same  volume.  On  page  137  of  the 
same  volume  is  a  reference  to  a  "caned  gocart,"  illustrated  on  plate 
34  of  the  same  publication.  The  January,  1874,  number  of  the  Hub, 
at  pages  326,  327,  contains  descriptions  of  various  dog  carts,  and  on 
page  .327  is  a  picture  of  what  is  termed  a  "cottage  gig."  It  is  con- 
tended that  these  magazines  are  not  publications,  in  the  sense  in- 
tended by  the  patent  law.  But  it  is  difficult  to  point  out  any  par- 
ticular wherein  they  are  lacking  in  that  respect.  It  appears  that 
they  were  published,  and  that  they  were  copyrighted.  That  they 
were  in  general  circulation  is  fully  established  by  the  testimony. 
Two  witnesses,  both  assistant  librarians  of  the  Free  Public  Library, 
and  the  Library  of  the  Mechanics'  Institute  of  San  Francisco,  re- 
spectively, testiJBed  to  the  fact  that  these  publications  (the  New  York 
Coach-Makers'  Magazine,  in  the  Free  Public  Library,  and  the  Hub, 
in  the  Mechanics'  Institute)  had  been  in  their  respective  libraries  for 
many  years,  and  that  they  were  accessible  to  the  public.  It  further 
appears  affirmatively  from  the  testimony  of  David  Kerr,  a  practical 
carriage  maker,  that  both  publications  had  not  only  been  published, 
but  that  they  had  a  general  circulation  among  carriage  makers.  The 
witness  testified  that  he  first  heard  of  the  New  York  Coach-Makers' 
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Magazine  aboat  30  years  ago;  that  he  was  himself  a  subscriber  to 
both  publications,  having  ti&en  the  Hub  for  12  years  past.  It  there- 
fore appears  beyond  contradiction  that  the  two  publications  intro- 
duced in  this  case  have  been  in  general  circulation  many  years  before 
the  Putnam  patent  was  issued,  in  1880.  It  further  appears,  from  the 
testimony  of  at  least  three  competent  and  experienced  carriage 
makers,  that  a  competent  mechanic,  experienced  in  the  trade  of  con- 
structing carts,  and  possessed  of  the  ordinary  mechanical  nkill  pe- 
culiar to  such  trade,  could, 'without  any  other  guidance  than  the 
pictures,  with  the  descriptions  thereof  contained  in  the  two  publi- 
cations introduced  in  evidence,  and  without  requiring  any  inventive 
faculty,  have  constructed  a  one-horse,  two-wheeled  cart,  with  elliptic 
springs  restidg  directly  upon  the  axle,  and  the  shafts  resting  directly 
upon  the  springs,  with  the  seat  resting  upon  the  shafts,  and  the  foot- 
board supported  beneath  the  shafts,  nearly  in  line  with  the  axle,  by 
means  of  a  strap  running  under  the  footboard  from  the  shafts,  in 
front  and  back,  and  attached  to  the  shafts.  This  evidence  went  en- 
tirely uncontradicted.  Kobineon,  in  his  work  on  Patents  (section 
325),  gives  the  following  conditions  upon  which  a  prior  publication, 
to  be  effective  in  defeating  the  validity  of  a  patent,  depends.    He  says: 

"The  publication  must  be  (1)  a  work  of  public  character,  Intended  for  gen- 
eral use;  (2)  within  reach  of  the  public;  (.S)  published  before  the  date  of  the 
later  Invention:  (4)  a  description  of  the  same  complete  and  operative  art  or 
instrument;  and  (5)  so  precise  and  so  particular  that  any  person  skilled  In 
the  art  to  which  the  Invention  belongs  can  construct  and  operate  It  without 
experiments,  and  without  further  exercise  of  Inventive  skill.  Unless  a  pub- 
lication posspssfR  all  of  these  characteristics,  It  does  not  place  the  invention 
In  the  possession  of  the  public,  nor  defeat  the  claim  of  its  relnventor  to  a 
patent." 

See,  also,  the  following  cases:  Seymour  v.  Osborne,  11  Wall.  516; 
Cohn  V.  Corset  Co.,  93  U.  S.  366,  370;  Downton  v.  Milling  Co.,  108 
U.  S.  466,  471,  3  Sup.  Ct.  10;  Eames  v.  Andrews,  122  U.  S.  40,  7 
Sup.  Ct.  1073.  The  two  magazines  introduced  in  evidence,  and  the 
evidence  in  support  thereof,  would  seem  to  satisfy  the  most  ex- 
acting test  of  what  are  prior  publications,  within  the  meaning  of  the 
patent  law,  to  defeat  the  right  of  a  subsequent  inventor.  It  does  not 
appear  that  any  such  showing  was  made  in  the  action  at  law  of 
Truman  v.  Holmes,  supra,  claimed  to  be  res  judicata.  At  least,  it 
affirmatively  appears  that  the  two  publications  upon  which  the  prior 
publication  is  based  in  this  case  were  not  introduced  in  the  case  of 
Truman  v.  Holmes.  I  am  compelled,  therefore,  from  the  evidence 
introduced  in  this  case,  to  hold  that  the  cart  covered  by  the  patent 
issued  to  Putnam  in  1880  had  been,  to  all  intents  and  purposes,  antici- 
pated, and  is  void  for  want  of  novelty;  that  carts  of  the  same,  or 
substantially  similar,  construction,  embodying  the  same  idea,  had 
been  described  in  publications  in  general  circulation  among  carriage 
makers  long  prior  to  the  issuance  of  the  patent  to  Putnam;  and  that 
a  mechanic  possessed  of  ordinarj'  mechanical  skill  could  have  con- 
structed carts  from  the  descriptions  contained  in  the  publications  in- 
troduced in  evidence,  which,  in  their  essential  characteristics,  would 
have  been  like  the  carts  covered  b}'  the  Putnam  patent.  With  refer- 
ence to  the  question  of  prior  use,  A.  D.  Carvill,  the  president  of  the 
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Carvill  Manufacturing  Ccmipany,  testified  that  lie  himsdf  bad  made 
carts  possessing  all  the  essential  characteristics  of  the  Putnam  cart 
prior  to  1877;  that  he  made  such  carta  at  Lewiston,  Me.,  where  they 
were  at  that  time  in  general  use.  Hiis  testimony  was,  in  effect,  con- 
tradicted by  that  given  by  the  complainant,  who  testified  that  there 
were  only  two  kinds  of  carts  in  use  prior  to.  1880, — ^a  "butcher  cart," 
and  sulkies, — and  that  the  invention  of  Putnam  in  1880  had  effected 
a  great  change  in  the  manufacture,  ose,  and  sale  of  carts.  As  the 
witness  A.  D.  Carvill  testified  also  in  the  case  of  Truman  v.  Holmes, 
on  behalf  of  the  defendant  in  that  case,  as  to  the  prior  use,  manu- 
facture, and  sale  of  carts  similar  to  the  carts  covered  by  the  Putnam 
patent,  and  the  verdict  of  the  jury  was  in  favor  of  the  complainant, 
that  case  may  be  considered  as  conclusive  on  this  court  in  the  present 
case  upon  the  question  of  prior  use;  no  other  or  additional  evidence 
^)pearing  to  have  been  introduced  in  this  case.  But,  as  previously 
stated,  giving  the  case  of  Truman  v.  Holmes,  14  C.  C.  A.  517,  67 
Fed.  542,  all  the  persuasive  authority  which  that  decision  may  be, 
entitled  to  upon  the  question  of  prior  use,  or  any  other  defense  to  the 
validity  of  the  patent  presented  in  that  case,  it  does  not,  in  my  opin- 
ion, in  view  of  the  additional  and  uncontradicted  evidence  given  in 
the  case  at  bar,  conclude  this  court  in  this  case  upon  the  question  of 
prior  publication;  and  I  therefore  hold  that  the  Putnam  patent,  No. 
2324207,  issued  in  1880,  is  void  for  want  of  novelty,  it  having  been 
anticipated,  as  shown  by  the  prior  publications  proven  in  this  case. 
The  bill  will  therefore  be  dismissed,  with  costs  to  the  defendant,  and 
it  ifl  80  ordered. 


WELSBACH  LIGHT  CO.  v.  EEX  INCANDESCENT  LIGHT  00. 

(Circuit  Court,  &  D.  New  York.     March  19,  1898.) 

Patest  8uit8— Pi.KADniG. 

In  an  Infringement  suit,  a  mere  allegation  In  tbe  bill  that  the  patent 
sned  on  covers  new  and  useful  improvements  In  the  "manufacture  of  gas 
Inoandescents,"  with  a  statement  of  the  nmnber  and  date  of  the  patent. 
Is  an  insufficient  description  of  the  Invention,  when  onaccompanled  with 
profert  of  the  patent  itself,  and  makes  the  bill  demurrable. 

This  was  a  suit  \ji  equity  by  the  Welsbach  Light  Company  against 
the  Rex  IncandesS&^t  Light  Company  for  infringement,  of  a  patent. 
The  cause  was  heard  on  demurrer  to  the  bill. 

John  B.  Bennett,  for  plftintifft 
Louis  Hicks,  for  defendant 

WHEELEB,  District  Judge.  The  bilhi  allege  that  one  Carl  Auer 
von  Welsbach  was  the  first  inventor  of  certain  new  and  useful  im- 
provements in  the  "manufacture  of  gas  incandescents,"  for  which  let- 
ters patent  of  the  United  States,  numbered  409,531,  were  on  the  20th 
day  of  August,  1889,  issued  to  him,  assignor  to  the  plaintiff,  with 
profert  of  the  assignment.  No  profert  of  the  patent  is  made,  nor 
other  description  of  the  invention  set  out.  The  bill  is  demurred  to 
^r  this  cause,  among  others  not  so  well  founded;  and  the  demurrer 
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has  been  argued.  That  the  invention  should  be  set  cat  in  the  bill 
by  allegation,  profert  of  the  patent  or  copy  of  it  annexed,  so  as  to 
inform  the  defendant  what  is  claimed  to  have  been  infringed,  is  so 
fundamental  that  it  need  hardly  be  stated.  In  Dickerson  v.  Greene, 
53  Fed,  247,  and  American  Bell  Tel.  Co.  v.  Southern  Tel.  Ck).,  34  Fed. 
803,  relied  upon  by  the  plaintiff  to  show  the  sufficiency  of  a  general 
description  of  the  invention,  the  bills  each  made  profert  of  the  pat- 
ents. The  profert  of  the  assignment  is  argued  to  be  sufficient  to 
supply  this  defect,  but  it  adds  nothing  in  this  behalf.  For  this  defect 
the  demurrer  must  be  sustained.  The  complainant  should,  however, 
have  leave  to  amend.  Demurrer  sustained,  with  leave  to  amend  by 
next  role  day. 


BEGINA  MUSIC-BOX  (30.  T.  OTIENDBT. 

(Circuit  Court,  S.  D.  New  York.    May  13,  1898.) 

No.  9. 

Patents— Infringement— Mosio  Boxes. 

The   Braohhausen   patent.   No.   577,836,   for  an   Improved   star   wheel 
standard  for  music  boxes,  held  valid  and  infringed. 

This  was  a  suit  in  equity  by  the  Begina  Music-Box  Company  against 
Emile  Guendet  for  infringement  of  a  patent  for  an  improvement  in 
music  boxes.  " 

Antonio  Knauth,  for  complainant. 

SHIPMAN,  Circuit  Judge.  The  bill  in  equity  in  this  case  was 
based  upon  the  infringement  of  the  only  claim  of  lettCTS  patent  No. 
577,835,  dated  March  2,  1897,  and  issued  to  Gnstav  A.  Brachhausen, 
assijnior  to  the  complainant,  for  an  improved  star  wheel  standard  for 
music  boxes.  The  defendant  appeared  in  the  case,  and  filed  an  an- 
swer, but  did  not  plead  prior  anticipatory  patents.  The  complainant 
filed  a  replication.  Prima  facie  proof  was  taken,  and  infringement 
was  proved.  The  defendant  called  no  witness,  but  stated  in  the  rec- 
ord that  it  was  "very  common  in  foundries  of  all  kinds  to  cast  two  or 
more  finished  brackets  (for  supporting  arbors  and  shafts)  into  a  base. 
Eridence  of  such  combinations  is  to  be  found  in  toys,  gates,  and 
fences  as  well  as  in  many  other  classes  of  machinery."  The  complain- 
ant thereupon  called  witnesses,  mainly  for  the  pffpose  of  showing  the 
patentable  or  inventive  character  of  the  improvement.  Tliese  wit- 
nesses the  defendant  cross-examined.  The  question  which  was  made 
by  the  defendant  was  apparently  confined  to  the  inventive  character 
of  the  subject  of  the  patent.  Upon  the  argument  the  complainant 
appeared  by  his  counsel  Antonio  Knauth,  Esq.,  and  the  defendant  did 
not  appear.  I  perceive  no  reason  why  the  usual  interlocutory  decree 
for  an  injunction  against  the  infringement  of  the  claim  of  the  patent 
and  for  an  accounting  should  not  be  entered. 
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BRI008  V.  DUBLU 

(Clrcnlt  Conrt.  D.  Connectlcnt    Marcb  29,  1896.)   No.  912. 

PiiBSTB— Rbissok— Afpahatus  fob  Planing  Cakes  or  Icb. 

The  incorporation,  Into  the  first  claim  of  the  Brlggs  patent.  No.  367,267, 
for  an  apparatus  for  planing  cakes  of  ice  (which  claim  was  adjudged  In- 
Talld  by  ilie  circuit  court  of  appeals),  of  new  matter  describing  a  cuttet 
consisting  of  a  number  of  points  which  will  not  only  cut  but  groove  the 
Ice  in  one  operation,  and  of  an  ice  elevator  adapted  to  positively  force  the 
ascending  cakes  into  contact  with  the  cutter,  would  not  make  the  claim 
patentable  so  as  to  warrant  a  reissue. 

This  was  a  bill  in  eqaity  by  John  N.  Briggs  against  C.  H.  Duell, 
commiBsioner  of  patents,  to  obtain  a  decree  that  complainant  is  en- 
titled to  a  reissue  of  his  patent,  No.  367,267,  for  an  apparatus  for 
planing  cakes  of  ice. 

Benj.  F.  Lee  (Pollock  &  Mauro,  on  the  brief),  for  coin]dainant. 
W.  A.  Megrath,  for  defendant 

TOWNSEND,  District  Judge.  Bill  in  equity  for  a  decree  that  ap- 
plicant is  entitled  to  a  reissue  of  patent  No.  367,267  in  accordance 
with  the  provisions  of  Bev.  St  §  4915.  On  July  26, 1887,  said  patent 
was  issued  to  the  complainant  for  "an  apparatus  for  planing  cakes 
of  ice."  The  first  claim  in  his  original  application  had  been  rejected, 
and,  as  amended,  was  as  follows: 

"The  combination,  with  the  qntter-head  and  the  racks  directly  attached 
thereto,  of  the  guides  for  both  cutt^r-head  and  the  racks,  arranged  perpen- 
dicularly to  the  plane  of  "the  elevator,  the  pinions  mounted  on  said  guides  and 
engaging  In  said  racks,  and  the  levers  or  arms  for  operating  said  pinions,  all 
constructed  substantially  as  described,  so  that  the  depth  of  the  cut  may  be 
directly  and  positively  regulated  by  means  of  the  levers,  as  herein  specified." 

In  a  suit  for  infringonent  of  this  claim  Judge  Coxe  held  that 
said  claim  must  be  limited  to  the  precise  mechanism  described,  and 
tliat  the  claim  as  thus  limited  was  not  infringed.  Briggs  v.  Ice  Co., 
54  Fed.  376.  Upon  appeal  the  circuit  court  of  appeals  held  that, 
in  view  of  the  prior  art,  the  claim  was  destitute  of  patentable  novelty. 
Id.,  8  C.  C.  A.  480,  60  Fed.  87.  The  complainant  thereupon  amended 
his  claims,  and  applied  for  a  reissue  of  said  patent  One  of  the 
amended  claims  was  as  follows: 

"(3)  The  combina'tion  with  the  cutter-head  and  the  racks  directly  attached 
thereto,  of  the  guides  for  both  cutter-head  and  racks,  arranged  perpendicu- 
larly to  the  plane  of  the  elevator,  the  pinions  mounted  on  said  guides  and 
engaging  in  said  racks,  and  the  levers  or  arms  for  operating  said  pinions,  a 
cotter  consisting  of  a  number  of  points  entering  the  ice  in  such  a  manner  as 
not  only  to  cut  but  to  groove  it  at  one  oporation,  and  an  Ice  elevator  adapted 
to  positively  force  the  ascending  cakes  of  ice  into  contact  with  the  cutter  and 
groover,  411  constructed  substantially  as  described,  so  that  the  depth  of  the 
cot  may  be  directly  and  positively  regulated  by  means  of  the  levers,  and  the 
ice  at  the  same  time  properly  grooved  for  storage." 

The  only  difference  between  said  original  and  this  amended  claim 
consists  in  the  insertion  in  the  latter  of  the  following  language: 

"A  cutter  consisting  of  a  number  of  points  entering  the  ice  in  such  a  man- 
ner as  not  only  to  cut  but  to  groove  it  at  one  operation,  and  an  ice  elevator 
adapted  to  positively  force  the  ascending  cakes  of  Ice  Into  contact  with  the 
cutter  and  groover." 
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The  primary  examiner  and  the  examiner  In  chief  of  the  patent 
o£Qce  rejected  said  claim,  and  the  commissioner  of  patents  afflrmed 
the  decision  of  the  examiner  in  chi^.  The  complainant  thereupon 
appealed  to  the  court  of  appeals  of  the  District  of  Ck)lumbia,  whicbL 
sustained  the  decision  of  the  commissioner  of  patents  in  refusing  to 
allow  said  claim.     Complainant  thereupon  filed  this  bill. 

It  is  unnecessary  here  to  discuss  the  construction  or  operation  of 
the  patented  machine  or  the  prior  art.  All  these  matters  have  been 
fully  considered  in  the  opinions  of  the  tribunals  hereinbefore  re- 
ferred to.  The  questions  herein  presented  are  as  follows:  (1)  Does 
the  addition  of  new  matter  to  said  claim  affect  the  patentability 
of  the  combination?  (2)  If  not,  would  the  court  of  appeals  for  the 
Second  circuit  have  decided  differently  if  their  decision  had  followed 
instead  of  preceded  C.  &  A.  Potts  &  Co.  t.  Creager,  155  IT.  S.  597,  15 
Sup.  Ct.  194?  (3)  Does  the  discovery  of  a  portion  of  the  Bntter- 
field  patent-of9ce  model  affect  the  decision  of  this  controversy?  In 
the  opinion  of  the  court  of  appeals  for  the  District  of  Columbia  in 
Briggs  V.  Seymour,  78  O.  G.  169,  the  court  says: 

"Nor  does  the  addttlon  to  the  present  claim  *  *  *  of  a  cotter  consisting 
of  a  number  of  points  entering  the  Ice  In  such  manner  as  not  only  to  cat  but 
to  groove  It  at  one  operation  add  anything  new  to  the  combination,  for,  as  ^ve 
have  seen,  that  cutter  was  specifically  described  In  reissued  patent  No.  11.06O, 
and,  besides,  was  shown  In  the  specification  and  drawings  of  No.  367,267.  Not- 
withstanding, therefore,  the  able  and  ingenious  arguments  made  on  behalf 
of  the  appellant,  we  must  say  that  we  think  the  commissioner  was  right  in 
the  conclusion  that  the  whole  combination  had  been  substantially  passed  upon 
by  the  circuit  court  of  appeals." 

After  independent  examination,  I  concur  in  this  opinion.  It  is 
admitted  that  the  new  matter  in  said  claim  specifies  at  most  only 
two  new  elements:  "A  cutter,  consisting  of  a  number  of  points  en- 
tering the  ice  in  such  manner  as  not  only  to  cut  but  to  groove  it  at 
one  operation;"  "an  ice  elevator,  adapted  to  positively  force  the 
ascending  cakes  of  ice  into  contact  with  the  cutter  and  groover." 
But  both  of  these  elements  are  necessarily  implied  in  the  original 
claim  which  was  held  void  for  want  of  patentable  novelty  by  the 
court  of  appeals  in  Briggs  v.  Ice  Co.,  supra.  In  that  case  the  court, 
by  Judge  Wallace,  said: 

"Assuming  the  ice  elevator,  although  not  speciflcally  mentioned,  ought  to 
be  regarded  as  an  element  of  the  claim,  and  recognizing  the  fact,  as  we  must 
upon  the  proofs,  that  the  other  devices  of  the  claim  were  never  before  as- 
sembled together  in  an  ice  elevator,  nevertheless  we  are  of  the  opinion  tbat 
the  claim  is  destitute  of  patentaUe  novelty." 

The  other  element,  the  cutter,  must  also  be  regarded  as  one  of 
the  elements  covered  by  said  original  claim,  not  only  because  a 
cutter  is  necessary  for  the  operation  of  said  machine,  but  because 
the  original  claim  specified  such  a  combination  with  a  "cutter-head, 
that  the  depth  of  the  cut  may  be  directly  and  positively  regulated  by 
means  of  the  levers."  Even  if  this  were  not  so,  this  element  wonld 
add  nothing  to  the  novelty  of  the  combination,  for  precisely  such  a 
•  utter  was  described  in  Briggs'  prior  reissue  patent  No.  11,060. 
V\hatever  uniertainty  may  have  originally  existed  as  to  the  scope  or 
effect  of  C.  &  A.  Potts  &  Co.  v.  Creajier.  supra,  it  is  now  settled  that 
it  did  not  announce  any  new  doctrine,  or  modify  the  existing  rules  of 
law,  80  far  as  this  case  is  concerned.  The  same  principle  had  al- 
ready  been  stated  and  applied  in  Blake  v.  San  Francisco,  113  U.  S.  679, 
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5  Sup.  Ct.  693-;  Pennevlvania  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct  220;  Aron  v.  Railway  Co.,  132 
IT.  S.  84,  10  Sap.  Ct  24;  and  in  Briggs  v.  Ice  Co.,  supra,  Judge  Coxe, 
and  tlie  court  of  appeals  affirming  his  decision,  stated  and  applied 
the  same  role.     Judge  Wallace  says: 

"When  thns  assembled  together,  the  elevating  mechanism  performs  no  new 
functions,  and  the  adjusting  cutter  mechanism  p«rfoniiB  precisely  the  func- 
tloDS  It  did  In  the  Bntterfield  machine.  It  Is  wholly  Immaterial  that  the 
adjusting  derlces  of  Bntterfield  were  designed  to  be  used  In  a  machine  for 
placing  wood.  The  application  of  an  old  organism  to  an  analogous  use  Is 
not  patentable.  •  *  •  It  Is  not  Invention  to  use  an  old  coniblnation  of  de- 
vices In  a  new  location  to  perform  the  same  operations,  when  no  changes  or 
modifications  are  ce<]ulred  to  adapt  It  to  the  new  use,  or  when  only  such  are 
required  as  can  be  made  by  the  exercise  of  ordinary  mechanical  skUL" 

Since  the  decision  of  Briggs  v.  Ice  Co.,  sapra,  the  expert,  for  com- 
plainant has  discovered  the  damaged  patent-office  miodel  of  the  But- 
terfleld  iDTention.  The  experts  are  at  issue  as  to  the  purpose  for 
which  certain  screw-threaded  holes  and  slotted  bars  were  shown 
in  said  model,  and  as  to  the  consequent  effect  to  be  giren  to  the 
^atement  in  the  Bntterfield  specification  that  the  knife  is  adjusted 
to  set  at  a  required  thickness.  l%e  evidence  is  not  sufficiently  defi- 
nite to  narrow  the  scope  ot  the  Bntterfield  patent  as  already  con- 
strued by  the  various  courts.  All  the  elements  of  the  patented 
combination  were  old,  the  principle  of  their  combined  operation  was 
disclosed  in  the  pri«  art,  and  the  modified  adjustment  and  opera- 
tion required  only  mere  mechanical  skilL     Let  the  bill  be  dismissed. 


VERMILYA  V.  PENNSYLVANIA  STEEL  CO.  et  al. 

(Circuit  Court,  E.  D.  Pennsylvania.     April  23,  1898.)    No.  29. 

PwKKTs— Railway  Switohes. 

The  Brahn  patent,  No.  248,990,  for  an  Improvement  In  railway  switches, 
relating  particularly  to  the  crossbar  and  lugs  which  serve  to  connect  the 
pointed  or  movable  rails  of  the  switch,  discloses  patentable  Invention,  but, 
in  view  of  the  prior  art,  must  be  restricted  to  the  particular  devices 
substantially  as  described.  The  claim  is,  however,  infringed  by  a  device 
made  according  to  patent  No.  308,373,  which  merely  shows  a  variation  in 
the  form  of  the  Jaws. 

This  was  a  suit  in  equity  by  Allen  Q.  N.  Vermilya  against  the 
Pennsylvania  Steel  Company  and  others  for  alleged  infringement  of 
a  patent. 

A.  G.  N.  Vermilya,  in  pro.  per. 
Joshua  Pusey,  for  defendant 

DALIvAS,  Circuit  Judge.  The  bill  in  this  case  charges  infringe- 
ment of  letters  pali ;  t  Na  248,990,  issued  to  James  Brahn,  and  dated 
November  1,  1881.  The  invention,  as  the  specification  states,  "re- 
lates to  railway  switches,  and  more  particularly  to  the  crossbar  and 
lags  which  serve  to  connect  the  pointed  or  movable  rails  of  the  . 
switch."    The  only  claim  is  as  follows: 

"In  a  railway  switch,  the  combination,  with  the  pointed  or  movable  rails, 

B,  B,  of  the  lugs.  C.  fabricated  as  spt'Clticd,  aud  composed  of  the  t)ody,  c, 

•dapted  to  fit  upon  and  depend  somewhat  below  the  flange  of  the  rail, 

and  tlie  upwardly  reaching  flange,  c»,  adapted  to  fit  against  the  body  of 
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the  rail,  aod  having  the  jaws,  c*.  together  with  the  forged  bars,  D,  bavtng 
tbe  flattened  ends,  d,  all  sabstantlally  as  and  for  the  purpoae  described." 


The  evidence,  inclnding  several  prior  patents  and  the  Exhibit  Penn- 
sjlvania  Steel  Company's  Circular,  conclusively  shows  that  the  in- 
vention of  Brahn  was  not  a  primary  one.    But  I  cannot  agree  that 
he  made  no  invention  at  all.    He  devised,  in  complete  and  combined 
shape,  a  convenient  and  improved  arrangement  of  crossbar  and  lags, 
which,  though  nearly  approached,  had  not  been  before  produced.    His 
contribution  to  the  art  involved  invention,  although  not  of  the  high- 
est order,  and  was  both  new  and  useful.    The  construction  he  de- 
vised was  more  convenient  and  better  fitted  for  use  than  any  of  the 
appliances  which  had  preceded  it;  and  what  is  said  in  the  defend- 
ant's circular  of  the  advantages  of  the  socket  connecting  bar,  cov- 
ered by  patent  No.  308..373,  under  which  the  defendant  manufactures, 
might,  in  the  main,  be  equally  well  said  of  the  Brahn  device.     I  am  of 
opinion,  therefore,  that  the  patent  in  suit  should  be  sustained.     Pee 
the  recent  decision  of  the  circuit  court  of  appeals  for  this  circuit  in 
Clinton  Wire-Cloth  Co.  v.  Hendrick  Mfg.  Co.,  86  Fed.  137.    Tlje  claim, 
however,  cannot  be  broadly  construed,  but  must,  in  view  of  the  prior 
art,  be  restricted  to  the  particular  devices  substantially  as  described. 
But  the  defendant's  contrivance,  as  shown  by  the  models  before  me. 
is  obviously  the  same  as  that  described  in  the  Brahn  patent,  except 
only  that  the  form  of  the  jaws  is  somewhat  varied.   In  the  defendant's 
patent  this  variation  is  termed  a  "socket."  and  by  one  of  the  witnesses 
in  this  case  it  is  said  to  be  what  is  "called  a  'box  jaw.' "    But,  what- 
ever be  its  name,  the  thing  is  essentially  identical  with  the  device  of 
Brahn.     It  effects  the  same  object  in  exactly  the  same  way.     Clinton 
Wire-Cloth  Co.  v.  Hendrick  Mfg.  Co.,  supra.     The  defendant's  "socket" 
is  nothing  but  the  "jaws"  of  the  plaintiff,  having  a  slot  or  opening  at 
the  end  towards  the  rail,  and  with  the  two  sides  closed.     The  bar  ir 
passed  entirely  through  the  open  jaws,  and  it  is  pivoted  thereto  as  in 
the  Brahn  arrangement,  and  the  only  difference  in  result  is  that  the 
lateral  movement  of  which  the  bar  is  capable  is  much  restricted. 
But,  as  it  allows  as  much  play  as  the  shifting  of  the  point  rail  re- 
quires, this  difference  is  immaterial,  unless,  indeed,  it  be  true  that 
the  restriction  is  (as  defendant  asserts*  advantageous,  in  which  case 
a  claim  for  improvement  might  possibly  have  been  sustained,  but  not 
for  appropriation  of  the  previously  patented  subject  to  which  the  im- 
provement applies.     Decree  for  complainant. 
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THE  MOUNT  BDBN. 

BARRON  ct  al.  V.  THE  MOUNT  BDBN. 

(District  Court,  N.  D.  California.    March  15,  1898.) 

No.  11,418. 

t  Co«TS  IN  Admibat.tt— Docket  Fees. 

A  proctor  representing  more  than  one  libelant  on  final  hearing,  thonsb 
nnder  independent  libels,  is  entitled  to  but  one  dod^et  fee  of  920. 
21  Same. 

A  "final  bearing,"  Trltbln  Rev.  St  |  824,  upon  which  the  libelant's  proc- 
tor  becomes  entitled  to  a  docket  fee.  Is  a  submission  of  the  case  for 
determination  on  the  merits,  or  the  submission  of  some  question  the  dis- 
position of  which  Anally  ends  the  case.  A  proceeding  before  a  com- 
missioner on  a  reference  is  not  such  a  final  bearing. 

This  was  a  libel  in  rem  by  James  G.  Bairon  and  others  against  the 
steamer  Mount  Eden.  The  cause  was  heard  on  a  motion  to  retaz 
costs. 

H.  W.  Hutton,  for  the  motion. 

DE  HAVEN,  District  Judge.  Section  824  of  the  United  States 
Eevised  Statutes  provides  that  upon  a  final  hearing  in  admiralty, 
where  the  libelant  recovers  |50  or  more,  a  docket  fee  of  |20  may  be 
allowed  to  his  proctor;  and,  if  less  than  foO  is  recovered,  then  the 
docket  fee  of  the  proctor  shall  be  only  flO.  The  docket  fee  thus  al- 
lowed is  the  individual  property  of  the  proctor,  not  that  of  the  libel- 
ant (Aiken  v.  Smith,  6  C.  C.  A.  414,  57  Fed.  423);  and  where  a  proctor, 
upon  such  final  hearing,  represents  more  than  one  libelant,  although 
such  libelants  may  have,  filed  independent  libels  in  the  proceeding, 
he  is  entitled  to  have  allowed  and  taxed  but  one  docket  fee.  A  pro- 
ceeding before  a  commissioner  upon  a  reference  is  not  a  final  hearing, 
and  no  docket  fee  can  he  allowed  a  proctor  for  attendance  upon  such 
a  proceeding.  A  final  hearing,  within  the  meaning  of  the  statute,  is 
a  submission  of  a  case  for  determination  upon  its  merits,  or  the  sub- 
mission of  some  question,  the  disposition  of  which  finally  ends  the 
case.     Coy  v.  Perkins,  13  Fed.  111.     Motion  to  retax  costs  denied. 


THE  H.  C.  GRADY. 

BLACK  DIAMOND  COAL-MIN.  CO.  v.  THE  H.  0.  GRADY     (HENDRY  et 

al..  Interveners). 

(District  Court,  N.  D.  California.    May  6,  1898.) 

No.  11,360. 

IltBBVEKTIOK— DbCRKE  BY  StIPOLATION— PrOCTOR'S  FeES. 

Where,  In  a  libel  of  Intervention  In  an  admiralty  case,  the  parties  stlp- 
niated  for  a  decree  In  favor  of  the  Intervener,  and  a  decree  was  entered 
accordingly,  there  was  such  a  final  bearing  as  would  entitle  the  proctors 
for  Intervener  to  the  allowance  of  a  docket  fee,  under  Rev.  St  U.  S.  §  824, 
which  provides  that  "on  a  final  hearing  In  equity  or  admiralty  cases  a 
docket  fee"  should  be  allowed. 
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This  was  an  interTention  by  G.  W.  Hendry  and  P.  E.  Strong  In 
the  proceedings  by  the  Black  Diamond  Coal-Mining  Company  against 
the  steamer  H.  C.  Grady  and  others.  Hearing  on  exceptions  to  the 
Allowance  of  docket  fees  to  the  proctor  of  intervener  G.  W.  Hendry. 

Bert  Schlesinger  and  Samuel  Knight,  for  intervener  Hendry. 
Andros  &  Frank,  for  intervener  Strong. 

DE  HAVEN,  District  Jndge.  G.  W.  Hendry  filed  his  libel  of  in- 
tervention in  this  proceeding  on  November  26,  1897.  No  formal  an- 
swer to  this  libel  was  ever  made,  but  the  court,  with  the  consent  of 
the  parties  interested,  made  an  order  of  reference  to  a  commissioner 
to  take  evidence  and  report  the  facts  in  relation  to  the  matters  alleged 
in  said  libel.  The  matter  never  came  on  for  hearing  before  the  com- 
missioner, and  it  was  subsequently  agreed  between  the  interveners 
Hendry  and  Strong,  the  only  parties  having  any  interest  in  the  ques- 
tion, that  the  intervener  Hendry  was  entitled  to  a  decree  in  his  favor 
for  the  sum  of  $511.01  and  costs,  to  be  paid  oat  of  the  proceeds  aris- 
ing from  the  sale  of  the  steamer  H.  C.  Grady;  and  ttiereafter,  on 
motion,  a  decree  was  duly  entered  by  the  court  in  accordance  with 
such  consent  and  agreement  The  question  for  determination  at  this 
time  is  whether  the  proctors  for  intervener  Hendry  are  entitled  to 
a  docket  fee  taxable  as  on  a  final  hearing  in  admiralty  under  sec- 
tion 824,  Rev.  St.  It  is  argued  in  opposition  to  the  allowance  of 
such  docket  fee  that  there  never  has  been  a  final  hearing  upon  Uie 
matters  alleged  in  the  libel  of  intervention ;  that  the  court  was  never 
called  upon  to  determine  any*  disputed  question  of  law  or  of  fact; 
and  that,  in  the  absence  of  the  submission  or  determination  of  snch 
a  question,  there  is  no  final  hearing  within  the  meaning  of  that  sec- 
tion. In  my  opinion,  this  contention  must  be  overruled  on  the  an- 
thority  of  the  cases  of  Wooster  v.  Handy,  2.3  Fed.  49 ;  The  Anchoria, 
Id.  669;  Mercartney  v.  Crittenden,  24  Fed.  401:  Coy  v.  Perkins,  13 
Fed.  Ill ;  and  the  recent  case  of  Barron  v.  The  Mount  Eden  (decided 
in  this  court,  March  15,  1898),  87  Fed.  483.  In  this  latter  case  it 
was  said: 

"A  final  hearing,  within  the  meaning  of  the  statnte.  is  a  submission  of 
a  case  for  determination  upon  Its  merits,  or  the  snbmlsslon  of  some  ques- 
tion, the  disposition  of  which  finally  ends  the  case." 

And  in  the  case  of  Mercartney  v.  Crittenden,  24  Fed.  401,  the  cir- 
cuit court  of  this  district,  in  approving  the  rule  laid  down  in  Wooster 
T.  Handy,  23  Fed.  50,  held: 

"That  to  constitute  a  'final  hearing  In  equity  or  admiralty,'  within  the 
meaning  of  section  824,  there  must  be  a  hearing  of  the  cause  on  Its  meritB; 
that  is,  a  submission  of  It  to  the  court  In  such  shape  as  the  parties  choose 
to  give  it,  with  a  view  to  a  determination  whether  the  plaintiff  or  libelant 
has  made  out  the  case  stated  by  him  in  bill  or  libel  as  the  ground  for  the 
permanent  relief  which  his  pleading  seeks,  on  such  proofs  as  the  parties 
place  before  the  court,  be  the  case  one  of  pro  confesso  on  bill,  or  libel  ajid 
answer,  or  pleadings  alone,  or  pleadings  and  proofs." 

It  is  apparent  that  in  this  case  there  has  been  a  final  hearing  of 
this  case  upon  the  merits,  and  none  the  less  so  because  the  parties 
interested  stipulated  in  open  court  as  to  the  facts,  and  consented  to 
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the  derrce.  The  faots  agreed  to  took  the  place  of  formal  testimony, 
and  the  decree,  which  was  properly  based  thereon,  finally  detenninecl 
the  relief  to  which  the  intervener  was  entitled  by  reason  of  such  facts 
and  the  matters  alleged  in  his  petition  of  intervention.  The  ezeep' 
tion  to  the  taxation  of  costs  will  be  OTOToled. 


THE  OOCIDBXTAL. 

DIOCHBT  V.  THB  OCOIDBNTAIi. 

(District  CJourt,  D.  Washington,  N.  D.    May  2,  1898.) 

L  SxAKBK— Waobs— FoiornnntB. 

The  mere  failure  of  the  master  to  punish  a  seaman  for  neglect  of  duty, 
and  ouautliorized  absences  In  irart  for  purposes  of  dissipation,  implies  no 
consent  to  a  subsequent  termination  of  the  contract  by  the  act  of  the  sea- 
man In  leaving  the  vessel  without  permission,  and  filing  a  libel  for  wages. 

1  Samb — SHiFFiiro  Articles— Ijidefihite  Voyage. 

Shipping  articles  described  the  voyage  as  follows:  "From  the  port  of 
San  Itasclsco,  Cal.,  to  any  port  or  ports  on  Puget  Sound  or  British  Co- 
loinbia  for  orders.  At  Puget  Sound  or  British  Columbia,  vessel  may'  be 
ordered  to  load  cargo  for  any  port  or  ports  in  Alaska,  as  the  master  may 
direct.  If  the  vessel  is  ordered  to  Alaska,  the  trips  between  Puget  Sound 
or  British  Columbia  and  Ala.ska  to  be  repeated  one  or  more  times;  thence 
to  San  Francisco  for  final  discharge,  either  direct,  or  via  one  or  more 
ports  on  the  Pacific  coast,— for  a  term  of  time  not  exceeding  six  months." 
Held,  that  the  articles  set  forth  the  nature,  duration,  and  termination  of 
the  voyage  with  sufficient  certainty  to  satisfy  Rev.  St.  §  4511. 

This  was  a  libel  in  rem  by  CSiaries  Diochet  against  the  steamship 
Occidental  to  recover  seaman's  wages. 

P.  P.  Carroll,  for  libelant, 
J.  B.  Metcalfe,  for  claimant 

HA2JPORD,  District  Jndge.  On  February  1,  1898,  at  the  port  of 
San  Francisco,  the  libelant  sign*ed  shipping  articles  whereby  he  en- 
gaged himself  to  go  as  an  able  seaman  on  the  American  ship  Occi- 
dental for  a  term  and  voyage  described  as  follows: 

•  "From  the  port  at  San  Francisco,  Cal.,  to  any  port  or  ports  on  Pnget  Sound 
or  British  Columbia  for  orders.  At  Puget  Sound  or  British  Oolnmbia,  vessel 
may  be  ordered  to  load  cargo  for  any  port  or  ports  in  Alaska,  as  the  master 
may  direct.  If  the  vessel  is  ordered  to  Alaska,  the  trips  between  Puget  Sound 
ur  British  Columbia  and  Alaska  to  be  repented  one  or  more  times;  thence  to 
San  Francisco  for  final  discharge,  either  direct,  or  via  one  or  more  ports  on 
the  Pacific  coast,— for  a  term  of  tUne  not  exceeding  six  months." 

Mie  vessel  having  proceeded  to  Seattle,  and  being  there  detained 
a  number  of  weeks,  the  libelant  was  assigned  to  duty  as  watchman; 
but  he  became  negligent  of  his  duties,  devoting  his  time  principally 
to  the  occupation  of  getting  drunk.  On  a  numb»  of  occasions  he 
demanded  payment  of  his  wages,  and  was  insolent  to  the  captain. 
The  only  response  made  to  his  demand  for  wages  by  the  captain  was 
an  emphatic  refusal,  coupled  with  a  command  to  the  libelant  to  go  to 
his  place  in  the  ship,  and  attend  to  his  duties.  Having  left  the  ship 
without  r«'nnJssion  of  the  captain,  the  libelant  commenced  this  suit 
in  rem  to  i*ecover  wages;   and,  in  presenting  his  case,  his  counsel 
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rests  his  claim  for  wages  without  having  fulfilled  his  contract  on  two 
grounds:  First,  the  failure  of  the  captain  to  punish  him  for  liis  n^- 
lect  of  duty,  and  for  leaving  the  vessel  from  time  to  time  for  the  pur- 
pose of  dissipation,  gives  rise  to  an  implication  of  consent  on  the 
I)art  of  the  master  to  the  termination  of  the  contract;  second,  the 
t'outract  is  totally  void,  because  no  particular  voyage  is  described  in 
the  shipping  articles. 

As  to  the  first  point,  it  is  nothing  less  than  effrontery  for  the  libd- 
ant  to  claim  that  he  has  gained  any  legal  advantage  by  reason  of 
mere  forbearance  on  the  part  of  the  captain,  when  he  might,  with  jus- 
tice, have  subjected  the  libelant  to  punishment  for  his  dissolute  con- 
duct. 

In  support  of  his  second  point,  counsel  has  cited  the  case  of  Snow 
V.  Wope,  Fed.  Cas.  No.  13,149,  in  which  Mr.  Justice  Curtis  held  that  a 
description  of  a  voyage  in  shipping  articles  as  being  "from  the  port 
of  Boston  to  Valparaiso,  and  other  ports  in  the  Pacific  Ocean,  at  and 
from  thence  home  direct,  or  via  ports  in  the  East  Indies  or  Europe," 
is  not  a  compliance  with  the  requirements  of  the  first  section  of  the 
act  of  July  20,  1790  (1  Stat.  131);  and  the  learned  justice,  in  com- 
menting upon  the  shiiq)ing  articles,  said: 

"It  would  have  been  within  this  description,  after  leaving  Valparaiso,  to 
gall  to  any  number  of  ports  on  the  Pacific  Ocean,  then  to  visit  In  succession 
every  port  in  the  East  Indies  or  in  Europe,  and  to  occupy  such  time  in  their 
passages,  and  in  staying  in  the  several  ports,  as  the  master,  under  the 
direction  of  the  owner  of  the  ship,  might  think  fit.  It  is  manifest  that  no 
definite  and  specific  voyage,  nor  eyen  any  limited  number  of  voyages,  is  here 
described;  but  liberty  exists  to  carry  on  any  number  of  voyages,  during  such 
time  as  tlie  vessel  may  last,  at  the  discretion  of  ttae  master,  provided  that  tbe 
first  port  to  which  tbe  vessel  goes  Is  Valparaiso,  and  her  ultimate  port  of 
destination  is  Boston." 

The  act  of  1790,  referred  to,  prescribed  that  shipping  articles  should 
declare  "the  voyage  or  voyages,  term  or  terms  of  tune,  for  which  sea- 
men or  mariners  should  be  shipped."  By  the  acts  of  August  19, 1890, 
and  February  18,  1895  (2  Supp.  ReV.  St  p.  377),  sections  4511,  4512, 
Rev.  St.,  are  extended  and  made  applicable  to  contracts  for  the  ship- 
ping of  crews  for  American  vessels  engaged  in  the  coastwise  tra^, 
and  in  trade  between  ports  of  the  United  States  and  of  the  dominion 
of  Canada.  Hence  the  question  as  to  the  validity  of  this  contract 
Is  to  be  determined  by  reference  to  section  4511,  Rev.  St.,  which  pre- 
scribes that  every  agreeuiont  of  seamen  to  serve  in  American  vessels 
shall  set  forth  definitely,  among  other  things,  "the  nature  and  so  far 
as  practicable  the  duration  of  the  intend^  voyage  or  engagement, 
and  the  port  or  country  at  which  the  voyage  is  to  terminate."  Both 
the  law  and  terms  of  the  contract  which  govern  the  decision  of  Snow 
V.  Wope  are  so  widely  diflcrent  that  there  can  be  no  application  of 
the  doctrine  of  that  decision  to  the  case  now  under  consideration. 
The  libelant's  contract  fixes  definitely  the  maximum  duration  of  the 
time  for  which  he  engaged  liimself  to  serve  in  the  Occidental.  It 
indicates  with  reasonable  cleanie.«8  the  nature  of  the  dift'erent  voyages 
to  be  made  during  said  time,  and  specifies  the  port  of  final  discharge. 
It  is  my  opinion  that  there  is  no  ground  whatever  for  this  suit.  Let 
a  decree  be  entered  dismis-sing  the  case,  with  costs. 
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THB  HAVANA. 

WOODALL  et  aL  r.  THE  HAVANA. 

(Distriet  Court,  B.  D.  PennaylTaiila.    1I«7  16.  IBSS.) 

Kixirm  liiBss— RsrAiBS  ik  Forbion  Port— Prbsumftiohb. 

When  repairs  are  made  in  a  fdreign  port  on  tbe  order  of  tlM  owners, 
tbe  presumption  la  against  tbe  ^stence  of  a  maritime  Uen;  and  the 
burden  is  on  the  rep&«ra  to  clearly  show  a  contract  or  mutual  under- 
standing for  a  lien.  Where  tbe  owners  are  solvent,  and  do  not  under- 
stand that  there  Is  to  be  a  lien,  the  mere  fact  that  the  repairers  understood 
tbe  contrary,  and  that  they  charged  the  work  on  their  books  In  tbe  name 
of  tbe  vessel,  is  not  suflBdent.* 

This  was  a  libel  in  rem  by  W.  E.  Woodall  &  Co.  against  the  steam- 
ship Havana  to  recover  a  balance  due  for  repairs. 

John  F.  Lewis,  for  libelants. 

Matthew  Dittman  and  Hairy  B.  Ednvpods,  for  reKpondents. 

BUTLEB,  District  Judge.  The  suit  is  for  f3,513,  a  balance  due  for 
repairs.  The  work  was  done  at  Baltimore,  costing  |16,000.  The 
home  port  of  the  vessel  was  Philadelphia,  the  owners  being  Patrick 
Dempsey  and  Henry  Hess,  who  reside  here, — the  former  having  four- 
fifths  and  the  latter  one.  Dempsey,  as  managing  owner,  ordered  and 
superintended  the  repairs.  Mr.  Woodall  sought  the  work  for  his  com- 
pany and  came  to  Philadelphia  to  obtain  it.  At  that  time  it  was 
supposed  (5,500  would  cover  the  cost  The  vessel  was  subsequently 
taken  to  the  libelants'  place  at  Baltimore,  and  the  work  commenced 
in  pursuance  of  the  arrangement  made  here.  It  was  iifterwards 
found  that  much  more  must  be  done  than  had  originally  been  con- 
templated, and  a  much  larger  bill  be  incurred.  On  the  completion 
of  the  work  notes  were  sriven  for  the  $3,513  unpaid,  and  the  vessel 
was  delivered  to  the  owners.  About  six  months  later — after  she  had 
passed  into  other  hands — those  of  a  stock  company,  of  which  Demp- 
sey and  Hess  were  members,  (the  notes  then  being  due  and  unpaid) 
the  vessel  was  attached  under  an  alleged  admiralty  lien.  Tbe  case 
presents  no  legal  question.  The  libelants  concede  that  to  entitle 
them  to  recover,  the  proofs  must  show  a  contractual  lien — ^not  an 
implied  lien,  resting  on  given  facts,  as  in  the  case  of  repairs  on  a 
master's  order,  but  one  resting  on  contract,  as  in  cases  of  bottomry. 
A  contract  must  therefore  be  proved.  It  need  not  however,  be  proved 
by  writing,  or  other  direct  evidence;  but  may  be  established  by  in- 
ference from  facts  which  show  its  existence.  As  is  pointed  out  in 
T^e  Mary  Morgan,  28  Fed.  196,  this  doctrine  (the  admissibility  of 
such  inferences  to  establish  contractual  liens)  is  modem;  and  as  it 
tends  to  uncertainty  (the  inferences  depending  largely  on  the  disposi- 
tion of  the  particular  mind  that  draws  them)  it  may  be  doubted 
whether  the  modem  doctrine  is  wiser  than  the  old,  whether  it  would 
not  have  been  safer  to  adhere  to  the  rule  which  required  direct  evi- 

1  For  a  very  fall  discussion  as  to  maritime  liens  for  supplies  and  services, 
presumption  as  to  credit  to  vessel,  see  note  to  The  George  Dumols,  16  O.  0. 
A.  «n. 
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dence  of  sacb  cootracta  where  a  lien  is  intended — especially  in  yiev 
of  the  fact  that  it  is  so  easy  for  parlies  to  say  they  thus  contract, 
where  they  contemplate  it,  and  it  is  so  reasonable  to  expect  they  wilL 
The  modem  rule  is  however  well  established,  and  I  hare  but  to  in- 
quire whether  the  facts  of  this  case  show  the  existence  of  such  a 
contract.  Of  course  a  mutual  understanding  that  a  lien  shall  exist 
is  a  contract  for  a  lien.  Do  the  facts  prove  such  an  understanding? 
The  question  thus  presented  is  the  only  subject  for  consideration. 
The  burden  of  proof  is  oh  the  libelants.'  They  must  show  the  c<m- 
tract  clearly,  or  fail  in  the  suit.  The  repairs  having  been  made  by 
order  of  the  ownera  the  legal  presumption  is  against  them.  The  Now 
Then,  5  C.  0.  A.  206  [55  Fed.  523];  The  Wandrahm,  4  C.  O.  A.  414 
[67  Fed.  358];  The  Mary  Morgan,  28  Fed.  196.  A-s  such  liens  are 
secret  and  therefore  not  favored,  the  libelants  must,  as  before  stated, 
prove  the  alleged  contract  dearly,  to  overcome  the  contrary  pre- 
sumption. Have  they  done  it?  There  is  no  direct  evidence  of  a 
mutual  understanding  on  the«ubject.  Mr.  Woodall  who  represented 
|ji8  firm  about  the  business,  testifies  that  he  understood  they  were  to 
have  a  lien ;  while  Mr.  Dempsey  testifies  that  he  had  no  such  under- 
standing. This  does  not  even  tend  to  prove  a  mutual  understand- 
ing. If  Mr.  Dempsey  is  believed  his  testimony  proves  that  none 
existed,  no  matter  what  Mr.  Woodall  understood.  What  is  therie 
in  the  circumstances  of  the  case  to  overcome  the  legal  presumption — 
supported  as  it  is  by  the  testimony  of  Mr.  Dempsey?  The  libelants 
point  to  the  owner's  pecuniary  condition,  and  argue  that  Dempsey 
could  not  have  supposed  the  repairs  would  be  made  without  the  se- 
curity of  a  lien.  Dempsey,  however,  at  that  time  appeared  to  be 
entirely  solvent;  and  no  doubt  was.  He  owned  four-fifths  of  a 
valuable  vessel,  and  also  owned  the  business  he  then  conducted, 
which  was  prosperous  and  seemed  valuable.  Hess  owned  the  other 
fifth,  and  also  appeared  to  be  solvent  Why  therefore  should  Demp- 
sey have  supposed  the  repairs  could  not  be  obtained  without  charging 
the  vessel  with  a  lien  (an  unusual  practice)  especially  when  a  lien  was 
not  demanded,  or  mentioned,  as  the  evidence  clearly  shows.  The 
libelants  wanted  the  work,  sought  it  in  Philadelphia  where  the  own- 
ers lived,  and  coqld  readily  have  ascertained  their  pecuniary  standing, 
if  they  id  not  know  it.  It  seems,  therefore,  unreasonable  to  believe 
that  they  relied  upon  a  lien,  and  that  Dempsey  understood  them  to 
do  so,  and  especially  in  view  of  the  fact  they  did  not  ask  for  such 
security,  or  mention  the  subject.  Dempsey's  statement  on  cross- 
examination,  that  he  owned  no  property,  .is  misinterpreted  by  the 
libelants;  it  must  be  understood  simply  as  an  admission  that  he 
owned  no  other  property  than  that  before  referped  to — the  vessel 
and  his  business.  The  libelants  also  point  to  the  manner  of  char- 
ging the  repairs  in  their  books;  but  at  most  these  charges  are  evi- 
dence only  of  their  own  understanding.  They  do  not,  however, 
amount  to  so  much,  because  they  are  made  in  the  manner  common  to 
all  cases  where  the  owners  are  iookcnl  to  for  payment — the  vessel  be- 
ing named  simply  to  identify  the  work.  This  ia  a  matter  of  common 
anderstanding.  The  omission  of  the  vessel  is  of  course  important 
where  an  alleged  contract  for  lien  is  set  up.     The  charges  here  are 
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as  consistent  with  tlie  nonexistence  of  a  lien  as  with  its  existenoe. 
The  libelants  also  point  to  the  manner  of  making  oat  thedr  bills, 
and  the  correspondence  respecting  them,  yhe  bills,  however  were 
made  ont  in  conformity  witii  the  charges  in  the  books,  against  the 
vessel  and  her  owners.  They  woald  be,  naturally,  so  made  out  wheth- 
er a  lien  existed  or  not.  The  same  mnst  be  said  of  the  correspond- 
ence. I  do  not  find  anything  in  it  inconsistent  with  the  nonexistence 
of  a  lien  and  with  Dempsey's  testimony  respecting  his  nnderstand- 
ing.  In  one  instance,  at  least,  the  libelants  wrote  for  money  on 
acconnt  of  their  bill  "against  the  Havana";  generally  they  referred 
to  their  claim  as  for  repairs  to  the  Havana.  Making  the  utmost  of 
this  language  its  meaning  remains,  at  least,  equivocal ;  whether  there 
was  or  was  not  such  an  agreement  aa  is  set  up,  the  claim  might  prop- 
erly and  I  think  naturally  would  be  stated  as  the  correspondence 
stated  it.  And  besides  the  libelants  at  the  time  the  bills  were  made 
ont  and  the  letters  written  had  a  claim,  strictly  against  the  vessel,  as 
she  was  in  their  possession  and  could  be  held,  at  least  until  they 
were  paid  the  proportion  of  their  debt  stipulated  by  the  contract  to 
be  paid  before  delivery.  I  do  not  however  attach  importance  to  this 
last  suggestion.  It  should  also  be  noted  that  at  the  date  of  this 
correspondence  very  mudi  of  the  work  had  been  done  and  paid  for; 
and  it  seems  unreasonable  to  suppose  that  Dempsey  would  consider 
the  special  significance  of  the  language  referred  to,  and  understand 
it  to  be  an  assertion  of  right  to  a  lien,  on  his  vessel;  and  therefore 
feel  called  upon  to  doiy  the  assertion. 

I  will  not  pursue  the  subject  It  is  sufficient  to  say  that  a  -veiry 
careful  examination  of  all  the  facts  has  satisfied  me  that  they  show 
nothing  sufBcient  to  prove  the  contract  set  nn.  and  thua  to  repel  the 
legal  presumption  before  stated.  If  trivial  or  equivocal  circumatau- 
ces  are  held  to  be  sufficient  for  this  purpose  the  value  of  the  role 
founded  on  the  presumption  is  lost. 

The  libel  must  be  dismissed  with  costs. 


THE  OTHA  J.  SAMPLB. 

SCIPLB  et  al.  v.  THE  OTHA  J.  SAMPLB.  ' ' 

(District  Court,  D.  New  Jersey.     May  27,  1898.) 

Shipping — RBonLATioHS  as  to  Stbam  Boilbrs. 

Under  Kev.  St.  {  4431,  wbich  provides  that  "every  plate  of  Twller  iron 
or  steel  made  for  use  In  the  construction  of  steamboat  twilers  shall  be  so 
stamped  in  such  places  that  the  marlts  shall  be  left  visible  when  such 
plates  are  worked  into  boilers,"  It  is  not  necessary  that  the  builder  of  a 
steamboat  boiler  furnish  a  name  plate,  showing  the  name  of  the  manu- 
facturer, place  where  manufactured,  and  the  tensile  strength  of  the  boiler, 
in  the  absence  of  a  special  contract  calling  for  same.  ( 

This  was  a  libel  in  rem  by  H.  M.  Sciple  and  others  against  the 
steami^ip  Otha  J.  Sample.     Judgment  for  libelants. 
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George  A.  Vroom,  for  libelants. 
John  F.  Earned,  for  claimant 

KIRKPATRICK,  District  Judge.  This  libel  is  founded  on  a  writ- 
ten contract  for  the  balance  due  upon  the  purchase  price  of  a  boiler 
furnished  by  the  libelants  for  the  steam  vessel  Otha  J.  Sample  The 
contract  calls  for  one  vertical  marine  boiler  of  certain  dimensions, 
which  shall  be  subject  to  the  tests  and  laws  governing  the  building 
of  marine  boilers  according  to  the  United  States  laws;  the  said 
boiler  to  pass  inspection  by  United  States  inspectors  for  125  pounds 
«team,  working  pressure,  and  to  be  complete,  with  grates,  water  pan, 
and  hood  made  of  heavy  sheet  iron.  The  boiler  was  built  and  deliv- 
ered, and  passed  an  inspection  of  the  United  States  inspectors  for 
the  125  pounds  steam,  working  pressure.  In  every  respect  that  which 
was  furnished  complied  with  the  requirements  of  the  contract.  The 
libelants,  however,  did  not  furnish  the  "hood"  called  for  in  the  con- 
tract, but  have  made  an  allowance  of  seven  dollars  therefor,  as  they 
claim  under  an  agreement  made  with  Sample,  the  owner  of  the  steam 
vessel.  I  am  satisfied  from  the  evidence  adduced  that  such  agree- 
ment was  made.'  It  is  testified  to  by  Mr.  Toadvine  and  Mr.  Sciple 
on  the  part  of  the  libelants,  and  denied  by  the  defendant  Sample,  but 
the  conduct  of  Sample  in  regard  to  the  several  bills  rendered  by  the 
libelants  on  which  the  credit  of  seven  dollars  for  failure  to  supply  the 
"hood"  was  entered  and  noted,  which  bills  were  accepted  by  Sanaple 
without  protest  or  comment,  lend  strength  to  the  position  taken  by 
the  libelants  that  the  rebate  of  seven  dollars  from  the  face  of  the  bill 
had  been  agreed  upon  as  the  value  of  the  "hood."  The  defendant 
claims  an  allowance  for  the  failure  of  the  libelants  to  furnish  with 
the  boiler  a  "name  plate,"  showing  the  name  of  the  mannfactarer, 
the  place  where  manufactured,  and  the  number  of  pounds  tensile 
strain  it  would  bear  to  the  sectional  square  inch.  The  44.Slst  section 
of  the  Revised  Statutes  requires  "that  every  plate  of  boiler  iron  or 
steel  made  for  use  in  the  construction  of  steamboat  boilers  shall  be  so 
stamped  in  such  places  that  the  marks  shall  be  left  visible  when 
such  plates  are  worked  into  boilers."  There  does  not  seem  to  be  any 
statutory  requirement  for  a  "name  plate"  such  as  defendant  has  de- 
manded, nor  is  it  called  for  by  the  contract  Judgment  should  be 
for  the  libelants  in  the  sum  demanded. 
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DWTJBANCB  CO.   OF  NOBXH  AUERICA   T.   CANADA   SUQAR-BBFIN- 

ING  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  19,  1898.) 

No.  95. 

t  Martxb  iNSCKAycE— Profits— Totai.  Loss. 

Under  a  contract  of  insurance  of  tbe  proflts  on  a  cargo  of  sugar  "against 
total  loss,  only"  there  is  no  actual  total  loss  of  proflts  wberti  any  part,  bow- 
erer  small,  of  the  cargo,  Is  saved,  and  reaches  the  owner  in  condition  to 
earn  a  profit;  and  in  such  case  no  recovery  can  be  bad. 

2.  8aMB— COKSTRUCTIVK  TOTAL  LO88— MoiKTT   RCLE. 

In  the  Vnit«l  States  the  owner  may  abandon  ship  or  cargo,  and  treat  tbe 
loss  as  coDstmctiTely  total,  wlwn  the  damage  exceeds  00  pec  cent,  of  the 
total  value. 

3.  tJAux— Abandonmkxt. 

In  cases  of  constructive  total  loss,  abandonment  is  indispensable  to  recov- 
ery of  Insurance,  except  when  it  could  not  possibly  be  of  ben^t  to  the  In- 
surer. 
i.  Samk. 

Where  insurance  is  upon  the  proflts  of  a  cargo,  and  not  upon  the  cargo 
itself,  a  partial  loss  cannot  be  converted  by  abandonment  into  a  constructive 
total  loss. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ffn  District  of  New  YoA. 

•  This  was  a  libel  in  personam  by  the  Canada  Sugar-Relining  Com- 
pany against  the  Insurance  Company  of  North  America  to  recover 
under  a  policy  of  marine  insurance  on  proflts  on  a  cargo  of  sugar.  The 
drenit  court  rendered  a  decree  for  libelant.  (82  F«l.  757),  and  the 
respondent  has  appealed. 

Clifford  A.  Hand,  for  appellant 
.    Wilhelmns  Mynderse,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  dnnlt  Judges. 

WALLACE,  Circuit  Judge.  The  libel  in  this  cause  was  filed  to 
recover  upon  a  contract  of  insurance  with  the  libelant,  evidenced  by  a 
certificate  dated  April  29,  1893,  delivered  by  the  appellant  at  Phila- 
delphia, whereby  the  latter  caused  to  be  insured  under  its  open  policy 
No.  117,407,  against  perils  of  the  sea,  "fl5,000  on  profits  on  cargo  of 
sugar  against  total  loss  only,  valued  at  sum  insured,  shipped  on  boani 
the  British  ship  John  E.  Sayre  at  and  from  Iloilo  to  Montreal."  The 
policy  contains  the  usual  clause  making  the  insurer  responsible  only 
for  80  much  as  the  amount  of  prior  insurance  may  be  deficient  towards 
folly  covering  the  property  at  risk.  The  sugar  was  owned  by  the  libel- 
ant, consisted  of  about  2,460  tons,  was  of  the  value  of  about  f  181,000, 
and  was  insured  for  |166,145  by  the  Atlantic  Mutual  Insurance  Com- 
pany. The  insurance  of  the  Atlantic  Mutual  Insurance  Company  cov- 
ered the  original  cost  price  of  the  sugar  to  the  libelant  and  an  ad- 
vance in  market  price  since  its  purchase  by  the  libelant;  and  when  +he 
insurance  with  the  appellant  was  effected  there  had  been  a  still  fur- 
ther advance  in  market  price,  so  that  the  insurance  on  proflts  really 
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covered  a  profit  which  had  accrued  to  the  libelant  when  It  was  effected. 
The  appellant  had  been  informed  by  the  libelant  of  the  insurance  upon 
the  cargo.  July  6th  the  ship  stranded  on  the  coast  of  Newfoundland, 
and  ultimately  became  a  total  wreck.  The  master  at  once  made  ar- 
rangements with  local  salvors  for  saving  and  storing  the  cargo, 
agreeing  to  give  them  one-half  saved.  The  salvors  removed  from  the 
ship  to  their  own  vessels  all  the  cargo  capable  of  being  saved.  The 
master  was  about  to  arrange  for  the  transportation  to  Montreal  of 
the  part  not  going  to  the  salvors,  when  the  Atlantic  Matnal  Insurance 
Company,  which  had  meantime  been  informed  of  the  disaster,  inter- 
vened, and  took  entire  controL  That  company  carried  out  the  agree- 
ment made  by  the  master  with  the  salvors,  paying  them  an  equivalent 
in  lieu  of  one-half  of  the  sugar  saved,  and  caused  the  sugar  saved  to  be 
reconditioned,  and  shipped  to  Montreal  on  the  steamer  Tiber,  and  de- 
livered upon  arrival  there  to  the  libelant.  The  expenses  incurred  by 
the  Atlantic  Mutual  Insurance  Company  for  reconditioning  and  for- 
warding the  cargo  and  adjusting  the  claims  of  the  salvors  amounted 
to  |10,1G7.  That  company  also  paid  the  ocean  freight  upon  the  quan- 
tity of  cargo  saved.  It  adjusted  the  loss  with  the  libelant  by  paying 
the  equivalent  of  the  whole  amount  of  its  policy  less  the  insured  value 
of  the  sugar  delivered  to  the  libelant.  The  cargo  delivered  to  the 
libelant  consisted  of  307  tons  of  drt-  sugar  and  about  26  tons  of  wet, 
and  was  of  the  value  of  about  |20,000.  There  was  no  notice  of  aban- 
donment given  to  the  appellant. 

Upon  tl^se  facts  the  court  below  was  of  the  opinion  that  there  had 
be»i  a  toal  loss  of  the  profits  insured  within  the  meaning  of  the  con- 
tract, and  decreed  accordingly  for  the  full  amount  of  the  insurance. 

The  subject  of  insurance  was  not  the  libelant's  cargo  of  sugar,  bat 
the  profits,  and  the  total  loss  to  which  the  liability  of  the  underwriter 
was  restricted  by  the  contract  of  the  parties  was  a  total  loss  of  profits. 
That  there  was  no  actual  total  lose  of  profits  is  entirely  clear.  Insur- 
ance of  profits  of  a  cargo  is  an  engagement  by  ihe  underwriter  that 
the  goods  shall  not  be  prevented  by  the  perils  insured  against  from 
arriving  at  their  destination  in  a  condition  for  earning  profits;  and  in 
a  valued  policy  the  parties  fix  for  the  purpose  of  adjusting  a  loss  the 
sum  which  the  cargo  would  earn  upon  safe  arrival  by  way  of  profits. 
Under  an  insurance  of  orofits,  a  loss  of  cargo  carries  with  it,  of  course, 
the  loss  of  the  profits,  at  least  is  prima  facie  evidence  of  their  loss; 
and  under  a  valued  policy  the  assured  is  entitled  to  recover  the  whole 
insurance  upon  proof  of  a  total  loss  of  the  goods,  without  proof  that 
any  profits  would  have  been  made  if  the  got^s  h»A  arrived.  Barclay 
v.  Cousins,  2  East,  544;  Insurance  Co.  v.  Coulter,  3  Pet.  222;  Mnmford 
v.  HaUett,  1  Johns.  439;  Fosdick  v.  Insurance  Co.,  3  Day,  108;  French 
V.  Insurance  Co.,  16  Pick.  397.  "If  a  part  of  the  goods  only  are  pre- 
vented from  arriving,  it  constitutes  a  partial  loss  of  those  interests, 
according  to  the  construction  put  upon  it  in  the  United  States.**  2 
Phil.  Ins.  §  1503.  In  other  words,  there  can  be  no  actual  total  loss  of 
profits  when  part  of  the  goods  arrive  in  condition  to  earn  a  profit 
(Loomifl  T.  Shaw,  2  Johns.  Cas.  3U),  notwithstanding  a  greater  part 
have  been  destroyed  by  the  perils  insnred  against  (Wain  v.  Thomp- 
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»on,  9  Serg.  &  R  115).  In  sach  a  case,  under  a  valued  policy,  the  in^ 
sEU'ed  can  only  recover  of  the  underwriter  the  valuation  less  the  profits 
to  be  accounted  for.  French  v.  Insurance  Co.,  supra.  It  is  only  in  a 
ease  of  total  loss  that  there  is  any  difference  between  an  open  and 
valued  policy.  Marsh.  Ins.  268,  618;  Batem.  Com.  Law,  §  1129. 
In  the  present  case  the  value  of  the  cargo  saved  was  comparatively  in- 
significant, being  only  about  flO,000,  after  deducting  salvage  and  ex- 
penses, or  alternatively  something  over  150  tons  of  dry  sugar  out  of 
2,460  tons;  but,  part  having  been  saved,  and  actually  received  by  the 
libelant,  there  was  not  an  actual  total  loss.  A  loss  of  part  of  the 
cargo  is  a  proportional  loss  on  profits. 

The  question  then  arises  whether  the  libelant  was  entitled  to  re- 
cover upon  the  theory  of  a  constructive  total  loss.  A  constructive 
total  loss  is  one  where  the  loss,  though  not  actually  total,  is  of  such  a 
character  that  the  assured  is  entitl^,  if  he  thinks  fit,  to  treat  it  as 
total  by  an  abandonment.  A  constructive  total  loss  of  cargo  may 
arise  by  the  loss  of  the  ship  under  circumstances  amounting  to  the 
destruction  of  the  contemplated  adventure,  when  no  part  of  the  cargo 
can  be  forwarded  by  a  substituted  ship  except  at,  a  cost  beyond  the 
value  of  the  goods.  So,  also,  it  may  arise  if  the  damage  to  the  goods, 
though  repairable,  odnnot  be  repaired  except  at  an  expense  greater 
than  their  value  when  repaired,  and  is  thus  impracticable  from  a  busi- 
ness point  of  view.  There  is  also  in  the  United  States  a  conventional 
rule,  originally  adopted  because  of  its  convenience  and  certainty, 
which  authorizes  an  abandonment  of  ship  or  cargo  when  the  damage 
exceeds  a  moiety  of  the  value,  and  a  recovery  as  for  a  total  loss.  An 
abandonment  ia  indispensable  in  all  cases  of  constractive  total  loss, 
except  in  those  where  it  could  not  possibly  be  of  any  benefit  to  the  in- 
surer. 

By  the  later  authorities  it  is  settled  that  under  a  policy  insur- 
ing a  ship  or  cargo  against  "total  loss  only"  the  assured  is  enti- 
tled to  recover  upon  proof  of  a  constructive  total  loss.  Adams  v. 
Mackenzie,  13  C.  B.  (N.  8.)  422;  Heebner  v.  Insurance  Co.,  10  Gray, 
131;  Greene  v.  Insurance  Co.,  9  Allen,  217;  Burt  v.  Insurance  Co., 
78  N.  Y,  400;  Can-  v.  Insurance  Co.,  109  N.  Y.  504,  17  N.  E.  869; 
Snow  v.  Insurance  Co.,  119  Mass.  592.  It  is  a  reasonable  intend- 
ment that  when  an  underwriter  offers  to  indenmify  the  insured 
against  a  "total  loss"  he  means  to  be  understood  to  include  any 
loss  which  the  lattw  may  justifiably  treat  as  total.  If  he  contem- 
plates a  more  limited  liability,  he  can  protect  himself  by  insuring 
against  actual  or  absolute  total  loss.  It  does  not  necessarily  fol- 
low that  these  words  are  to  be  given  the  same  meaning  in  a  policy 
apon  profits  as  in  a  policy  upon  cargo ;  and  our  opinion  is  that  they 
cannot  have  the  same  meaning.  How  can  there  be  a  constructive 
total  loss  of  profits?  In  all  cases  where  the  destruction  of  the  voy- 
age or  the  damage  to  the  cargo  renders  it  impracticable,  because 
the  outlay,  will  exceed  the  returns,  to  go  on  with  the  adventure, 
there  is  an  actual  total  loss  of  prt^ts,  though  it  may  be  th?rd  is 
only  a  constructive  total  loss  of  the  cargo.  The  moiety  rule  can- 
not apply,  because  the  profits  cannot  be  separated  from  the  goods 
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themselTes,  and  an  abandonment  is  ordinarily  so  impracticable 
tliat  the  rule  cannot  be  supposed  to  hare  entered  into  the  contem- 
plation of  the  parties  when  making  their  contract.  It  has  never 
been  decided  that  in  case  of  an  insurance  of  profits  an  actual  par- 
tial loss  of  the  profits  can  be  made  total  by  abandonment,  and  the 
commentators  incline  to  the  contrary  view.    Mr.  Phillips  says: 

"On  the  wbole,  It  does  not  seem  tbat  the  role  of  congtractlre  loss  of  over  fifty 
per  cent  of  the  value  Is  applicable  to  a  policy  on  profits  In  favor  of  the  owner 
of  the  goods  under  any  circomstances."     Phil.  Ins.  1666. 

Prof.  Parsons,  after  intimating  that  an  actual  partial  loss  of 
profits  cannot  be  made  constructively  total  by  abandonment,  uses 
this  langaage: 

"It  would  seem,  therefore,  that  the. fifty  per  cent,  mie  would  not  apply  to  aa 
Insurance  on  profits  unless  the  Insurer  (the  assured)  should  waive  his  right  to 
abandon  the  goods,  and,  treating  the  loss  of  them  as  partial,  abandon  tbe 
profits  separately.  In  theory  this  might  be  possible,  bat  It  would  be  attended 
with  some  difficulties,  and  can  hardly  b«  considered  as  in  fact  practicable.**  S 
Pars.  Mar.  Ins.  170,  171. 

If  there  can  be  no  constmctive  loss  of  profits  the  words  "agahut 
total  loss  only"  in  an  insurance  upon  profits  can  only  refer  to  an 
actual  total  loss.  They  certainly  cannot  refer  to  a  partial  loss. 
They  can  have  no  effect  whatever,  if,  as  has  happened  here,  the 
assured  can  retain  part  of  the  profits,  and  yet  recover  as  though 
all  have  been  lost . 

The  present  contract,  in  view  of  the  extrinsic  facts,  was  intend- 
ed to  be,  in  substance,  a  second  insurance  on  tbe  goods  themselves, 
"another  way  of  valuing  the  goods"  (Tom  v.  Smith,  3  Caines,  247), 
to  cover  the  value  represented  by  the  advance  in  market  price,  and 
not  adeijuately  protected  by  prior  insurance.  See  lonides  v.  Pen- 
der, L.  R  9  Q.  B.  531-536.  Indeed,  it  is  customary  at  the  place 
where  this  contract  was  made  to  insure  profits  under  the  general 
denomination  of  "goods."  Pritchet  v.  Insurance  Co.,  3  Yeates,  46L 
If  the  cargo  itself,  instead  of  the  profits,  had  been  the  interest  in- 
sured, the  libelant  would  have  been  indemnified  only  to  the  ex- 
tent that  the  prior  insurance  might  prove  insufficient  Insurance 
is  a  contract  of  indemnity,  and  cannot  extend  to  cover  the  low 
in  excess  of  the  real  loss;  and,  even  under  a  valued  policy,  where 
there  is  a  prior  insurance,  the  assured  cannot  recover  upon  it  more 
than  will,  with  what  has  been  received  from  the  prior  insurance, 
make  up  his  whole  loss.  Craig  v.  Murgatroyd,  4  Yeates,  161 ;  Wat- 
son V.  Insurance  Co.,  3  Wash.  0.  C.  1,  Fed.  Cas.  No.  17,286;  Stev- 
enson V.  Insurance  Co.,  54  Me.  71;  Pleasants  v.  Insurance  Co.,  8 
Cranch,  55.  The  property  at  risk  was  really  the  cargo,  because  the 
profits  were  merely  an  excrescence  of  the  goods;  and,  if  the  con- 
tract had  not  been  "against  total  loss  only,"  the  appellant  would 
have  been  liable  only  for  the  deficiency.  It  cannot  be  that  the  in- 
sertion of  these  words  were  intended  to  enlarge  the  extent  of  the 
appellant's  liability.  They  were  meant  to  restrict  it.  They  were 
used  in  view  of  the  doctrine,  expressed  by  the  commentators  upon 
insurance,  that  there  cannot  be  a  constructive  total  loss  of  profit!. 
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We  think  the  inaarance  was  placed  upon  the  profits  instead  of  apon 
the  cargo  directly,  and  restricted  to  a  total  loss  only,  to  save  any 
question  as  to  the  liability  of  the  appellant  for  a  partial  or  con- 
stractiTe  total  loss;  otherwise,  there  would  have  been  no  occasion 
for  naming  that  interest,  and  the  insurance  would  have  been  npon 
the  cargo  itself. 

By  the  decree  of  the  court  below  the  libelant  has  been  awarded 
a  recovery,  which,  if  collected,  would  put  into  its  pocket  the  profits 
realized  on  the  cargo  saved,  in  addition  to  the  amount  of  the  re- 
spondent's policy.  Irrespective  of  this  consideration,  and  because 
it  has  received  the  profits  on  a  part  of  the  cargo,  we  are  of  the 
opinion  that  there  has  not  been  a  total  loss  of  profits  within  the 
meaning  of  the  contract. 

The  decree  is  reversed,  with  costs,  and  with  direction  to  dismisi 
theUbeL 


THE  BRITANNt/Li 

HIIiT^S  BROS.  CO.  T.  THE  BRITANNIA. 

(District  Court,  K.  D.  New  York.    May  17,  1808.) 

Cassiasb  bt  Sba— Bill  of  Ladiko— Libbl  ts  Rsm. 

The  agent  at  Barcelona  of  the  owners  of  the  B.  contracted  to  tury  goods 
from  there  to  New  York  via  Marseilles.  The  bill  of  lading  provided  foi 
the  carriage  of  the  goods  by  the  B.,  or,  at  the  carrier's  option,  by  another 
ship.  It  recited  the  name  of  the  captain  of  the  B.,  but  the  signature 
thereto  was  Illegible,  and  bore  no  satisfactory  resemblance  to  his  nams. 
Tlte  B.  was  not  at  Barcdona  at  that  time  nor  thereafter.  The  goods 
were  carried  by  another  vesad,  wblch  sailed  from  Marseilles  19  days  after 
the  B.  sailed  from  that  port  Bad,  that  a  libel  In  rem  for  damages  from 
the  delay  would  not  He  against  the  B.,  even  In  favor  of  a  bona  flde  pur- 
chaser of  the  bill  of  lading,  as  there  was  nothing  on  its  face  to  Indicate,  to 
one  ezerdsing  care,  that  It  was  signed  by  her  captain. 

This  was  a  libel  in  rem  by  the  Hills  Bros.  Company  against  the 
steamship  Britannia  to  recover  damages  for  delay  in  shipping  goods. 

David  F.  Batcher,  for  libelant. 
Benedict  &  Benedict,  for  claimant. 

THOMAS,  District  Judge.  The  claimant's  agent  at  Barcelona, 
Spain,  contracted  to  carry  certain  almonds  from  Barcelona  to  New 
York,  via  Marseilles,  France.  The  bill  of  lading,  dated  October  2S, 
1895,  provides  that  the  carriage  should  be  performed  by  the  ship 
Britannia,  or,  at  the  option  of  the  carrier,  by  another  ship.  At  this 
time  the  Britannia  was  not  at  Barcelona,  and,  although  her  cap- 
tain's name  is  recited  in  the  hill  of  lading,  yet  the  name  signed  to  sudi 
bill,  in  behalf  of  the  carrier^  is  not  proved  to  be  his  name,  nor  does 
an  inspection  of  it  cause  such  fact  to  appear.  The  goods  were  not 
carried  by  the  Britannia,  which  sailed  November  9,  1895,  from  Mar^ 
seilles  to  New  York,  but  by  the  Patria,  which  sailed  from  Marseilles 
19  days  later;  and  for  this  delay  the  libelants  claim  damages  in  an 
action  in  rem  against  the  Britannia. 
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It  inay  be  inquired  at  the  ontstart  whether  the  Britannia  undertook, 
actnallj  or  constructively,  the  carriage  of  the  goods.  If  not,  an  ac- 
tion in  rem  against  her  will  not  lie 

The  Britannia  was  not  at  Barcelona  at  the  date  the  bill  of  lading 
was  executed.  The  bill  of  lading  did  not  contemplate  that  the  goods 
should  be  shipped  on  board  the  Britannia  at  Barcelona.  There  is 
no  evidence  that  the  Britannia  was  ever  at  Bareelona  thereafter; 
that  she  ever  was  at  Marseilles  while  the  goods  were  there;  nor  that 
her  captain  signed  the  bill  of  lading.  The  ingenious  argument  of 
the  advocate  for  the  libelant  does  not  meet  these  deficiencies. 

The  court  is  asked  to  assume  that  the  somewhat  obscure  signature 
to  the  bill  of  lading  was  that  of  the  captain  of  the  Britannia.  While 
the  court  may  not  decipher  the  signature,  it  bears  no  satisfactory 
resemblance  to  the  name  of  the  captain  of  the  Britannia;  and  as 
he  was  not  at  Barcelona  at  the  time,  and  as  it  does  not  appear  that 
he  was  thereafter  at  that  port,  there  is  not  the  slightest  reason  for 
holding  that  he  signed  the  bill  of  lading,  a?  there  is  no  extrinaio  evi- 
dence  of  such  alleged  fact. 

It  is  urged  that  the  claimant  is  estopped  by  the  bill  of  lading  as 
against  a  bona  fide  holder.  If  the  captain  of  the  Britannia,  ha\'ing 
the  real  or  apparent  power  to  sign  the  bill  of  lading,  did  so,  and  there- 
by represented  that  he  had  received  the  goods,  although  the  samet 
were  not  in  fact  delivered  to  him,  the  question  might  arise  whether 
the  carrier  could  be  estopped  to  deny  the  fact  as  against  a  bona  fide 
purchaser  of  the  bill,  who  had  been  damaged  thereby.  But  such 
doctrine  may  not  be  invoked  in  this  case,  because  a  proposed  pur- 
chaser of  the  present  bill  of  lading  would  find  nothing  in  it  to  induce 
him  to  believe  that  the  captain  of  the  Britannia  had  received  the 
goods,  or  undertaken  the  carriage  thereof,  except  that  the  bill  recited 
his  name,  and  stated  that  the  Britannia  was  to  carry  the  goods.  But, 
had  such  a  purchaser  used  requisite  care,  he  would  have  received  no- 
tice from  the  same  bill  that  the  captain  of  the  Britannia  apparently 
did  not  sign  the  bill,  and,  moreover,  that  the  bill  contemplated  that 
the  goods  might  be  carried  by  some  other  ship,  if  the  carrier  prefer- 
red. There  would  be  no  evidence  present  to  such  proposed  pacchaser 
that  the  Britannia  was  bound  by  any  act  of  its  captain,  denoting 
that  he  had,  actually  or  constructively,  received  the  goods,  or  had 
committed  his  ship  to  the  carriage.  Therefore  no  one  could  pur- 
diase  the  bill,  relying  either  upon  such  fact  or  representation  of  8o«h 
fact.  Hence  all  the  elements  of  an  estoppel  are  absent,  and  the 
purchaser  stands  in  precisely  the  same  relation  to  the  bill  as  the 
original  holder  thereof.  In  such  a  state  of  facts  the  action  in  rem 
against  the  Britannia  must  fail,  and,  in  view  of  that  fact,  it  is  un- 
necessary to  inquire  whether  the  carrier  is  exempt  from  liability 
under  the  sixth  article  of  the  bill  of  lading.  It  results  from  the 
foregoing  views  that  a  decree  should  be  entered  dismissing  the  Hbel, 
with  costs  tb  the  claimant. 
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STATE  OF  lUNNESOTA  T.  DULUTH  &  L  B.  B.  00.  et  aL 

(arcuJt  Court,  D.  Minnesota.     June  13,  1898.) 

BXHOTAL  OF  OAtlBES— FkDBBAL  QUESTION. 

A  ri^ht  of  removal  exists,  not  only  wben  plaintiff's  claim  la  based  npon 
some  provision  of  the  federal  constitution  or  statutes,  but  also  when  it 
appears  from  his  statement  of  his  case  that  bis  right  of  recovery  would 
be  defeated  by  a  construction,  which  may  fairly  be  contended  for,  of  some 
provision  of  such  constitution  or  statutes.  Thus,  a  suit  by  a  state  to 
recover  lands  under  a  state  statute  forfeiting  a  previous  railroad  grant 
is  removable  where  the  validity  of  the  act  of  forfeiture  is  questionable, 
under  the  provisions  of  the  federal  constitution. 

This  was  a  suit  by  the  state  of  Minnesota  against  the  Dulath  & 
Iron  Bange  Railroad  Companj,  Walter  F.  Cobb,  and  others,  to  en- 
force a  statutory  declaration  of  forfeiture  of  certain  lands,  pre- 
vionaly  granted  by  the  state  to  aid  in  the  construction  of  the  railroad. 
The  cause  was  heard  on  a  motion  to  remand  it  to  the  state  court 
from  which  it  was  removed. 

H.  W.  Childs,  H.  C.  Belden,  and  W.  P.  Warner,  for  the  State  of 
Mionesota. 

Davis,  Kdlo^  &  Severance  and  Draper,  Davis  &  Hirilister,  for 
defendants. 

LOOHBEN,  District  Jadge.  This  action  was  begun  in  the  district 
court  of  the  Eleventh  jncUcial  district  of  the  state  of  Minnesota, 
eoitnty  of  St.  Louis,  and  removed  to  this  court  on  defendants'  petition, 
alleging  that  the  suit  is  one  arising  under  the  constitution  or  laws 
of  ti^e  United  States.  The  complainant  now  moves  that  the  cause 
be  remanded  to  the  state  court,  claiming  that  it  does  not  appear 
on  the  face  of  the  complaint  that  a  federal  question  is  involved. 
The  complaint,  with  its  exhibits,  is  lengthy.  Not  only  are  the  acts 
of  congress  under  which  the  state  derived  title  to  the  swamp  lands 
in  question  pleaded,  but  also  the  incorporation  of  the  defendant  rail- 
road company;  the  legislative  act  granting  to  it  swamp  lalnds  to  aid 
m  the  construction  of  its  railway,  conditioned  upon  the  completion 
of  the  railroad  within  limited  time;  the  cliange  in  one  of  the  termi- 
nals of  the  railway,  and  legislative  consent  to  the  change,  with  ex- 
tensions of  the  time  for  completion  of  the  railroad;  the  final  com- 
pletion of  the  railroad  within  the  extended  time,  and  report  of  such 
completion  and  practical  operation  of  the  railroad,  made  by  comr 
missioners  to  the  governor;  the  selection  of  swamp  lands  by  the  de- 
fendant railroad  company,  and  conveyance  to  it  by  the  governor  ol 
a  large  amount  of  the  lands  so  selected;  sales  of  many  parcels  of 
anch  lands  to  purchasers,  and  conveyances  to  such  purchasers  by  the 
railroad  company;  and  the  conveyance  of  all  other  lands,  selected 
or  not,  claimed  by  said  railroad  company,  to  the  defendant  Walter 
F.  Cobb,  to  secure  specified  bonds  of  said  railroad  company;  also  an 
act  of  the  legislature  of"  the  state  of  April  21,  1897,  purporting  to 
repeal  all  prior  acts  granting  lauds  to  the  defendant  railroad  com- 
pany, and  purporting  to  forfeit  and  resume  all  lands  so  granted. 

It  appears  to  be  settled  that,  to  sustain  the  jurisdiction  of  this 
87P.-32 
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court,  it  must  appear  by  the  plaintiffs  statement  of  the  facts  on 
which  his  claims  depend,  that  the  suit  is  one  arising  under  the  consti- 
tution or  laws  of  the  United  States.     The  case  of  Tennessee  v.  Union 

6  Planters'  Bank,  152  U.  S.  454,  14  Sup.  Ct.  654,  has  been  followed 
upon  this  point.  In  that  case  (at  page  460,  152  U.  S.,  and  at  page 
464,  14  Sup.  Ct.)  the  decision  in  Starin  v.  City  of  New  York,  115  U. 
S.  248,  6  Sup.  Ct  28,  approved  in  Carson  t.  Dunham,  121  U.  S.  427, 

7  Sup.  Ct.  1033,  that  "the  suit  must  be  one  in  which  some  title, 
right,  privilege,  or  immunity  on  which  the  recovery  depends  will  be 
defeated  by  one  construction  of  the  constitution  or  a  law  or  treaty 
of  the  United  States,  or  sustained  by  a  contrary  construction,"  was 
x-eferred  to  as  equally  applicable  to  the  act  of  March  3,  1^7,  as 
amended  by  the  act  of  August  13,  1888,  as  to  the  prior  act  of  1875. 
In  other  words,  to  give  the  United  States  circuit  court  jurisdiction, 
it  is  not  necessary  that  it  should  appear  that  plaintifiTs  right  to 
recover  is  based  upon  and  supported  by  some  provision  of  the  consti- 
tution or  statutes  of  the  United  States.  A  federal  question  is  equally 
presented  if  it  appears  from  plaintiff's  statement  of  facts  that  a  con- 
struction, which  may  be  fairly  claimed  and  contended  for,  of  a  pro- 
vision of  such  constitution  or  statutes,  would  defeat  plaintiffs  right 
of  recovery.  The  complainant's  right  <rf  recovery  here  depends  apon 
the  validity  of  the  legislative  act  of  April  31,  1897,  when  tested  by 
the  provisions  of  section  10  of  article  1  of  the  constitution  of  the 
United  States,  and  section  1  of  article  14  of  the  amendments  to  that 
constitution.  Every  fact  upon  which  the  solution  of  this  federal 
question  depends  is  stated  on  the  face  of  the  complaint,  and  appar- 
ently the  question  can  be  presented  by  a  demurrer  to  the  bill  of 
complaint.     The  motion  to  remand  is  denied. 


HILL  et  al.  t.  KUHLMAN  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  S,  1898.) 

No.  540. 

1.  ClBCniT  CODBT— JOKISDICTION. 

A  suit  to  Stay  an  action  on  the  law  side  of  the  court  for  recovery  of  lands, 
and  to  reform  a  deed  thereto.  Is  an  ancillary  suit,  and  the  conrt  has  Jaria- 
dictlon  without  regard  to  the  amount  In  controversy. 

9L  Reformatiok  op  Dked— Sufficiency  of  Evidbncb. 

The  evidence  showed  that  the  only  land  owned  by  prantor  was  s  tract 
of  250  acres  In  the  Tiemvester  survey,  while  the  field  notes  set  out  in  tbe 
deed  call  for  a  tract  of  land  of  100  acres  In  another  survey,  not  then  owned 
by  grantor,  and  that,  If  the  notes  In  the  deed  are  reversed,  they  will  8at>- 
stantlally  describe  the  250  acres  owned  by  the  grantor:  that  since  tbe 
deed,  the  grantee  and  his  successors  have  claimed  and  controlled  tbe 
250  acres  In  the  Tierwester  surrey,  while  during  this  time  the  grantor  or 
his  successors  hare  made  no  claim  to  It.  Held  sutBcIent  to  sustain  a  de- 
cree, In  a  suit  brought  50  years  after  the  deed,  that  such  deed  be  reformed 
to  cover  the  250  acres  In  the  Tierwester  survey. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 
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S.  W.  Jones  and  Geo.  H.  Breaker,  for  appellants. 
S.  B.  Perryman  and  A.  C.  Bullitt,  for  appellees. 

Before  IWKDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Judge.  Thi6  is  an  appeal  from  a  decree  on  a 
bill  brought  to  stay  proceedings  in  an  action  on  the  law  side  of  the  • 
circuit  court,  instituted  for  the  recovery  of  certain  lands,  and  to  re- 
form a  deed  from  one  John  Y.  Hill,  the  common  source  of  title  of  both 
parties  in  the  law  action,  to  one  Sanford  J.  Poston,  the  complainants* 
grantor,  which  deed  was  made  on  the  15th  day  of  May,  1840.  On  the 
hearing  a  decree  was  entered  in  favor  of  the  complainants,  reforming 
the  deed  in  question  as  prayed  for,  and  remitting  the  parties  on  the 
question  of  title  to  the  action  at  law.  To  this  decree  the  defendants 
below  (appellants  here)  assign  error  as  follows: 

"(1)  The  evidence,  as  sliown  by  the  record  In  this  case,  falls  to  disclose  such 
«  state  of  facts,  positive  or  circumstantial,  as  would  Justify  a  court  of  equity 
In  adding  to,  correcting,  changing,  or  modifying  the  language  of  a  written 
Instrument  expressive  of  a  contract  solemnly  entered  into  between  the  parties: 
and  the  said  circuit  court  of  the  United  States  erred,  to  the  prejudice  of  the 
said  James  H.  Hill,  Bell  B.  Pusey,  Hill  Hastings,  Thomas  H.  Hastings,  and 
Alfred  Hastings,  in  holding,  adjudging,  and  decreeing  that  a  mutual  mistake 
bad  been  made  by  the  grantor,  John  Y.  Hill,  and  the  grantee,  Sanford  J. 
Poston,  in  the  Add  notes  of  the  deed  of  conveyance,  of  date  May  15,  1840. 
from  the  former  to  the  latter,  for  a  certain  tract  of  land,  being  the  land  in 
controversy  in  this  suit,  situated  In  the  county  of  Harris,  then  republic  of 
Texas,  but  now  the  state  of  Texas,  and  in  so  correcting  the  field  notes  of  said 
deed  as  to  convey  two  hundred  and  Atty  acres  of  land,  instead  of  one  hundred 
acres,  as  expressed  in  and  by  the  fleld  notes  set  out  in  said  convey'ance.  (2) 
And  other  errors  manifest  of  record." 

This  assignment  of  error  amounts  to  no  more  than  that  the  court 
below  erred  on  the  merits  of  the  case.  Counsel  for  appellants,  how- 
ever, by  brief,  present  in  this  court  the  question  of  jurisdiction,  want 
of  equity  in  the  bill,  and  insufficient  evidence  to  support  the  decree. 
It  is  urged  that  the  record  does  not  show  that  the  value  of  the  sub- 
ject-matter in  controversy  is  within  the  court's  jurisdiction.  As  the 
suit  is  one  to  stay  proceedings  at  law,  and  could  only  be  brought  in 
the  court  a  qua,  the  suit  is  an  ancillary  suit,  and  the  jurisdiction  of 
the  court  is  clear.  The  want  of  equity  in  the  bill  is  alleged,  because 
the  allegation  of  mutual  mistake  is  not  direct  and  positive  in  terms; 
and  generally  it  is  claimed  that  the  bill  and  the  amendment  thereto 
wholly  fail  to  state  such  a  case  as  would  authorize  the  correction  or 
reformation  of  a  written  instrument  executed  more  than  50  years  ago, 
because  it  is  said  that  the  mutual  mistake  is  not  directly  averred,  but 
only  on  information  and  belief. 

As  we  read  the  oi-iginal  bill  of  complaint,  we  find  that  the  mutual 
mistake  in  the  deed  from  Hill  to  Poston,  which  is  the  deed  sought  to 
be  reformed,  is  fully  described,  and  is  suflBciently  charged  to  support 
a  decree  in  favor  of  complainants.  If  the  objection  had  been  made 
and  insisted  upon  in  limine,  it  could,  if  sound,  have  been  easily  cured 
by  amendment.  Whether  a  deed  should  be  reformed  on  proof  of 
mntnal  mistake  after  50  years  depends  upon  the  peculiar  circumstan- 
ces attending  the  case.     On  the  facts  stated  in  the  original  bill  and 
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the  amendment  thereto,  laches  is  not  Impntable  to  the  complainants 
in  this  case. 

On  the  merits,  we  find  the  allegations  of  the  bill  suflBciently  estab- 
lished to  warrant  the  decree  appealed  from.  The  mutual  mistake  al- 
leged in  the  bill  is  in  regard  to  the  field  notes  given  in  connection 
with  a  description  of  the  land.  The  case  shows  that  while  John  Y. 
,  Hill  owned  a  tract  of  land  in  the  county  of  Harris.  1^  miles  from  the 
citj'  of  Houston,  being  the  southeast  half  of  the  Tierwester  surrey, 
he  did  not  own  any  other  land  in  that  county;  and  that  the  deed 
purported  to  convey  250  acres  off  the  Tierwester  survey,  wMle  the  field 
notes  set  out  in  the  deed  call  for  a  tract  of  land  of  about  100  acres  in 
another  survey,  not  then  owned  or  controlled  or  claimed  by  Hill ;  and 
that,  if  the  field  notes  in  the  deed  are  reversed,  they  will  substan- 
tially'describe  the  250  acres  owned  by  Hill  at  the  time  of  the  convey- 
ance; and  that,  from  the  time  of  the  conveyance  to  Poston  down  to 
the  present  time,  Poston  and  his  grantees  have  claimed,  controlled, 
and  more  or  less  occupied  the  250  acres  in  the  Tierwester  survey, 
pa,nng  all  taxes  thereon,  and  as  fully  possessing  the  same  as  the  cir- 
cumstances permitted,  while  during  all  this  time  neither  Hill  nor 
his  heirs  nor  other  grantees  have  made  any  claim  whatever  to  said 
lands.  The  case  further  shows  that,  in  other  deeds  made  by  the 
said  Hill  about  the  time  of  the  deed  to  Poston,  he  conveyed  other  por- 
tions of  the  same  tract,  reducing  his  holdings  therein  to  the  250  acres 
sold  to  Poston,  and  in  one  of  the  deeds  the  land  sold  to  Poston  is 
referred  to  as  being  in  the  Tierwester  survey.  While  it  is  possible 
that  John  Y.  Hill,  while  pretending  to  sell  250  acres  of  land  to  Poston 
for  a  con'sideration  of  f  1.500,  may  have  intended  in  describing  the  land 
to  insert  field  notes  which  did  not  refer  to  any  land  he  owned,  yet 
it  is  not  probable  nor  to  be  presumed  in  a  coart  of  equity,  in  the  ab- 
sence of  proof.  All  the  circumstances  established  by  the  evidence 
point  to  the  fact  that  the  insertion  of  such  field  notes  was  a  mistake. 

The  decree  of  the  circuit  court  seems  to  be  just  and  equitable,  and 
we  see  no  reason  to  disturb  it    Affirmed. 


LOUISVILLE  A  N.  R.  00.  et  al.  T.  CENTRAL  TRUST  CO.  OF  NEW  YOBK 

et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit   June  1,  1898.) 
No.  553. 

1.  Railroads— Rbcbiveb8—Cla^h8  for  Track  Rentals. 

A  claim  against  a  railroad  company  which  is  in  the  hands  of  a  receiver 
under  foreclosure  proceedings,  for  rent  of  trnclc  privileges  accruing  prior 
to  the  appointment  of  the  receiver,  is  not  entitled,  as  against  the  mortgage 
bondholders,  to  priority  of  payment  out  of  the  proceeds  of  sale,  where  no 
special  equities  are  shown,  and  it  appears  that  the  lessor  relied  for  pay- 
ment upon  the  general  credit  of  the  lessee  and  its  subles.see. 

a.  Same. 

Trade  rentals  are  not  In  general  recognized  as  of  the  kind  of  dalma 
which  may  become  entitled,  on  the  appointment  of  a  receiver,  to  prtorltj 
over  the  mortgage  bonds. 
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Apfieal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  Is  a.  suit  upon  the  interyeninK  petition  of  the  Louisville  &  Nashville 
Ilailroad  Company  and  the  Kentucky  Central  Itailroad  Compauy,  tiled  in  the 
circuit  court  for  the  district  of  Kentucky,  in  a  consolidated  suit  in  equity 
there  pending,  coBsistiug  of  two  original  cases,  one  being  brought  by  Samuel 
Thomas,  a  creditor  of  the  East  Tennessee,  Virginia  &  Georgia  Kailway  Com- 
pany, and  the  other  a  suit  by  the  Central  Trust  Company  of  New  York,  (or 
the  foreclosure  of  a  mortgage  given  by  the  Ixjulsville  .Southern  Bailroad  Com- 
pany to  secure  its  bonds.  This  petition  was  presented  for  the  purpose  of 
enforcing  a  preferential  claim  upon  the  fund  arising  from  the  sale  of  th« 
mortgaged  property.     The  claim  is  founded  upon  the  following  facts: 

Prior  to  January  29, 18»0,  the  Newport  News  &  Mississippi  Valley  Company 
was  operating  a  railroad  running  from  the  East  into  Lexington,  Ky.,  and 
stopping  at  Merino  street,  in  that  city,  where  It  bad  a  station.  The  Ken- 
tucky Central  Railroad  Company  also  had  a  line  of  road  running  Into  the  city 
from  the  north  until  It  reached  a  point  on  the  west  side  of  Cox  street,  nearly 
due  west  of  the  station  of  the  Newport  News  &  Mississippi  Valley  Company, 
from  which  point  it  turned  to  the  east,  and  extended  to  the  station  mentioned. 
The  Louisville  Southern  Railroad  Company  had  built  a  railroad  from  Louisville 
to  Lexington  which  entered  the  last-named  city  £com  the  southwest  to  a  point 
of  Jonction  wiih  the  Kentucky  Central  Railroad  at  the  curve  near  Cox  street, 
where  the  Kentucky  Central  Bailroad  turned  east,  as  above  stated.  The 
Louisville  Southern  Railroad  had  no  station  at  Lexington,  and  it  desired  to 
form  a  connection  with  the  Newport  News  &  Hiasiselppl  Valley  Company's 
road.  Accordingly,  it  entered  Into  a  contract  on  the  2»th  day  of  January, 
1890,  with  the  Kentucky  Central  Railroad  Company,  for  the  use  of  that  com- 
pany's track  from  the  point  of  junction  of  their  lines  to  the  station  of  the 
Newport  News  &  Mississippi  Valley  Company,  and  (or  certain  terminal  fa- 
cilities In  the  Immediate  locality.  This  contract  provided,  among  other  things 
not  necessary  to  be  mentioned  here,  that  the  Louisville  Southern  Bailroad 
Company  should  pay  (or  the  use  o(  this  portion  of  the  Kentucky  Central 
Bailroad  Company's  track  at  the  rate  of  76  cents  (or  each  o(  Its  cars  passing 
over  It,  and  that  all  sums  due  under  the  contract  should  become  payable 
dnring  the  month  follovring  that  In  which  the  service  was  rendered.  The 
contract  was  to  last  for  the  period  of  25  yean.  The  Loulavllle  Southern 
Railroad  Company  began  to  U6e  the  track  under  this  contract  In  the  latter 
part  of  March,  1890.  Very  soon  after  that  a  controversy  arose  as  to  whether 
the  contract  contemplated  payment  for  the  trackage  for  empty  cars.  The 
controversy  oontinned,  and  the  monthly  payments  were,  In  consequence,  not 
paid. 

On  Jane  27,  1890,  the  LouisvUle  Southern  Bailroad  Company  leased  its 
railroad  and  assigned  the  benefits  of  the  above-stated  contract  to  the  Bast 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  the  latter  company 
immediately  went  Into  possession  of  the  leased  property,  and  continued  to 
nse  the  track  of  the  Kentucky  Central  Railroad  Company.  The  above-stated 
question  of  the  construction  of  the  contract  continued  unsettled.  Matters 
went  on  In  this  way  untU  September,  1891,  when  the  Kentucky  Central 
Railroad  Company  sold  out  all  Its  property  and  contract  rights  to  the  Lotils- 
▼ille  &  Nashville  Railroad  Company,  including  those  Inuring  to  It  under  the 
contract  with  the  Louisville  Southern  Railroad  Company.  The  use  of  the  track 
continued  by  the  lessee  of  the  last-named  company,  find  without  any  adjust- 
ment of  the  controversy  as  to  the  meaning  of  the  contract  under  which  the 
privilege  was  enjoyed.  Finally,  on  the  2d  day  of  May,  1892,  the  Louisville 
&  Nashville  Railroad  Company,  together  with  the  Kentucky  Central  Railroad 
Company,  brought  Suit  against  the  Louisville  Southern  Railroad  Company  and 
its  lessee,  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company,  In  the 
circuit  court  for  Payette  county,  Ky.,  to  recover  for  the  use  of  the  track  from 
the  beginning.  This  suit  remained  pending  until  June  23,  1894,  when  judg- 
ment was  rendered  for  the  use  of  the  track  by  loaded  cars  against  the  Louis- 
ville ftouthem  Railroad  Company  during  the  period  prior  to  the  date  of  the 
lease,  and  against  both  defendants  from  the  date  of  the  lease  to  the  commence- 
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ment  of  the  suit,  rejecting  tJ>e  claim  for  empty  cars.  While  this  suit  tr«s 
pending,  and  on  the  25th  day  of  June.  1802,  the  suit  of  Thomas  against  the 
East  Tennessee,  Virginia  &  Georgia  Railway  Company  was  commenced  in  the 
circuit  court  for  the  district  of  Kentucky,  and  a  receiver  was  appointed,  who 
took  possession  of  the  railway  company's  property  and  exercised  the  privileges 
of  the  tracliage  contract.  Not  long  afterwards  the  Central  Trust  Company  of 
New  York  commenced  salt  In  the  same  court  against  the  same  company  to 
foreclose  a  mortgage  given  by  the  company  to  secure  Its  bonds.  The  two 
suits  were  consolidated,  new  receivers  were  appointed,  and  the  former  re- 
ceivers were  directed  to  turn  the  property  over  to  them.  On  the  Ist  day  of 
July,  1893,  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company  failed 
to  pay  the  rent  due  the  Louisville  Southern  Railroad  Company,  and  the  lat- 
ter company  made  default  In  the  payment  of  the  Interest  due  on  its  bonds. 
On  the  3d  day  of  the  same  month  the  Central  Trust  Company  of  New  York 
commenced  suit  to  foreclose  a  mortgage  given  by  the  Louisville  Southern 
Railroad  Company  to  secure  the  bonds,  and  Incidentally  praying  that  the 
lease  above  mentioned  might  be  canceled.  Receivers  were  appointed  In  this 
suit,  and  the  receivers  In  the  consolidated  canses  against  the  Bast  Tennessee, 
Virginia  &  Georgia  Railway  Company  were  ordered  to  turn  over  to  them  the 
property  of  the  Louisville  Southern  Railroad  Company,  which  they  had  there- 
tofore had  In  their  possession,  and  the  new  receivers  were  ordered  to  pay  and 
be  answerable  for  all  Just  claims  against  the  receivers  for  the  East  Tennessee, 
t^irginia  &  Georgia  Railway  Company,  growing  out  of  their  operation  of  the 
Louisville  Southern  Railroad.  The  several  receivers  above  mentioned  con- 
tinued to  use  the  connecting  track  under  the  contract  of  January  29,  1880. 

On  November  3,  ISM,  having  obtained  their  Judgment  In  the  Fayette  coanty 
circuit  court  as  above  stated,  these  petitioners  filed  their  petition  of  Interren- 
tion  in  the  court  below,  reciting  the  substance  of  the  foregoing  statement, 
stating  the  situation  of  the  several  railroads  with  reference  to  each  other, 
and  the  necessity  of  the  connecting  track  In  the  operation  of  the  Louisville 
Southern  Railroad,  and.  by  amendment  of  the  petition,  the  diversion  of  earn- 
ings, both  before  and  after  the  appointment  of  the  receivers,  to  the  payment 
of  interest  on  bonds,  and  to  the  purchase  of  equipment  and  the  betterment 
of  the  property;  and  the  petition  prayed  for  payment,  out  of  the  proceeds 
of  the  sale  of  the  Louisville  Southern  Railroad  property,  of  the  amount  alleged 
to  be  due  for  the  use  of  the  petitioners*  track  during  the  several  periods  of 
such  use,— first,  by  the  Louisville  Southern  Railroad  Company  from  the  latter 
part  of  March,  1800,  to  June  27,  1890;  second,  by  the  East  Tennessee.  Virginia 
&  Georgia  Railway  Company  from  June  27,  1890.  to  June  25,  1892;  and  by 
the  receivers  after  the  last-named  date.  The  Interveners'  claim  was  referred 
to  the  special  master,  W.  O.  Harris,  to  whom  all  other  claims  against  the  fund 
had  already  been  referred.  The  master  reported.  In  favor  of  the  Interveners, 
for  the  use  of  the  track  during  all  the  periods  for  which  claim  was  made, 
sums  amounting,  with  Interest,  after  deducting  some  payments,  to  $3,759.80, 
upon  findings  that  the  trackage  was  at  all  times  a  necessity  to  the  profitable 
operation  of  the  road,  and  that  there  were  continoously  large  diversions  of 
current  earnings,  more  than  sutflcient  to  pay  all  current  operating  expenses, 
and  that,  therefore,  the  claim  was  entitled  to  priority  of  payment  Exceptions 
were  filed  to  tlie  allowance  of  this  claim  as  one  entitled  to  preference  over  that 
of  the  bondholders.  At  the  liearing  the  court.  In  effect,  sustained  the  excep- 
tions so  far  as  they  related  to  the  claim  for  track  service  prior  to  the  date 
when  the  receivers  took  possession  of  the  Louisville  Southern  Railroad.  June 
'25,  1892,  and  overruled  them  so  far  as  they  related  to  the  use  of  the  track 
by  the  receivers  after  that  date.  A  decree  was  entered  accordingly,  and  the 
interveners  have  appealed  from  so  much  of  the  decree  as  disallows  priority 
to  the  claim  for  track  service  while  It  was  used  first  by  the  Louisrllle  Southern 
Railroad  Company,  and  afterwards  by  its  lessee,  the  Bast  Tennessee,  Virginia 
&  Georgia  Railway  Company. 

Helm  Bruce,  for  appellants. 
A.  P.  Humphrey,  for  appellees. 

Before  LURTON,  Circuit  Judge,  and  SEVERENS  and  CLARK,  Dta- 
trict  Judges. 
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SEVESENS,  District  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court 

As  will  be  seen  from  the  forgoing  statement  of  the  facts,  the 
circnit  court  dii-ected  that  compensation  be  made  for  the  use  of  the 
track,  in  accordance  with  the  terms  of  the  contract,  during  the  time 
when  the  court  had  possession  of  the  pi-operty.  We  have,  therefore, 
only  to  determine  whether  or  not  the  court  was  right  in  disallowing 
priority  to  the  interveners'  claim  for  the  track  8er^^ce  from  the  latter 
part  <rf  March,  1890,  to  June  27,  1890,  that  being  the  period  of  the 
LonisvUIe  Southern  Railroad  Company's  occupation,  and  also  during 
the  second  period,  from  June  27,  1890,  to  June  25,  1892,  while  the 
track  was  in  use  by  the  East  Tennessee,  Vii^nia  &  GJeorgia  Railway 
Ck)mpany.  It  will  be  noticed  from  these  dates  that  the  use  by  the 
first-named  company  terminated  two  years  prior  to  the  time  when  the 
receivers  were  put  in  possession.  It  was  found  and  reported  by  the 
master  that  during  this  first  period,  the  claim  for  whldi  we  are  now 
considering,  the  current  net  earnings  were  more  than  sufiScient  to 
pay  this  claim;  and  it  also  appears  that  surplus  earnings  were  paid 
over  to  the  bondholders  for  interest,  or  appropriated  to  the  purchase 
of  equipment  and  for  improvements  of  the  road.  Upon  such  facts  it 
is  contended  by  the  counsel  for  the  apjiellants  that  the  proceeds  of 
the  sale  of  the  mortgaged  property  may  be  approi^iated  to  the  inter- 
veners' claim  for  that  period,  notwithstanding  the  lapse  of  time  inter- 
vening between  the  termination  of  it  and  the  commencement  of  the 
foreclosure  proceedings.  But  it  would  be  unprecedented  for  the 
court,  upon  these  facts  merely,  to  concede  the  priority  of  a  claim  of 
such  a  character.  There  is  no  proof  in  the  record  to  show  that  at  the 
time  in  question  the  Louisville  Southern  Railroad  Company  was  in- 
solvent or  approaching  or  apprehending  insolvency.  The  principal  of 
the  bonded  debt,  secured  by  its  mortgage,  was  not  due,  the  interest  was 
being  paid,  and  there  was  no  ground  for  any  action  of  the  trustee  to- 
wards foreclosure.  There  was,  therefore,  no  delay  which  enabled 
the  mortgagor  to  disappoint  its  creditors.  There  is  nothing  to  show 
that  the  Kentucky  Central  Railroad  Company  relied  upon,  or  had 
any  reasons  for  relying  upon,  the  then  current  earnings  as  the  source 
from  which  these  track  rentals  were  to  be  paid,  and  there  was  nothing 
in  the  nature  of  an  equity  which  gave  it  any  rig^t  to  have  those  earn- 
ings applied  in  satisfaction  of  the  installments  of  rent  as  they  fell 
due.  In  fact,  there  was  no  equitable  circumstance  which  does  not 
exist  in  every  case  where  a  debtor  applies  his  current  income  to  the 
payment  of  One  creditor  rather  than  another. 

Again,  in  order  to  constitute  an  equitable  claim  upon  the  current 
income,  it  must  appear  that  the  creditor  asserting  the  claim  did,  in 
fact,  or  presumably,  rely  upon  an  expectation  of  being  paid  out  of  that 
fund.  In  the  present  case  it  is  shown  that  from  the  beginning  there 
was  a  question  pending  between  the  Kentucky  Central  Railroad  Com- 
pany and  the  Louisville  Southern  Railroad  Company  in  regard  to  the 
construction  of  the  contract  on  which  the  amount  to  be  paid  under 
the  contract  was  to  be  ascertained.  The  parties  took  no  steps  at  that 
time  to  have  the  question  determined,  and  appear  by  mutual  consent 
to  have  let  its  determination  remain  in  abeyance.    'This  action  shows 
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clearly  enough  that  the  Kentnckj  Central  BaOroad  Company  did 
not  rely  upon  or  expect  payment  for  this  track  service  at  the  time  or 
out  of  the  current  earnings,  but  must  have  understood  that  payment 
was  postiraned  until  some  future  time.  It  is  a  hopeless  propoeition  to 
say  that  any  equitable  charge  upon  the  current  income  atwse  upon 
facts  like  these.  None  of  the  facts  upon  which  equitable  claims  have 
been  maintained  in  suits  of  this  character  existed.  All  of  the  cases, 
from  Fosdick  v.  Schall,  99  U.  &  235,  to  the  present  time,  m  which 
such  claims  have  been  recognised  as  having  priority,  rest  upon  the 
fundamental  ground  that  there  were  peculiar  circumstances,  out  of 
the  ordinary  course  of  business,  which  gave  rise  to  a  special  equity, 
which  it  was  the  duty  of  the  court  to  enforce. 

With  respect  to  the  claim  of  priority  for  the  track  rentals  during 
the  period  from  June  27,  1890,  to  June  25,  1892,  while  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  was  operating  as 
lessee  the  road  of  the  Louisville  Southern  Railroad  Company,  many 
of  the  above  and  still  other  cMisideratiiMis  are  presented.  The  lessee 
company  was  using  this  piece  of  track  for  its  own  purposes  and  its 
own  business.  It  is  true  that,  in  a  strictly  legal  sense,  the  lessor 
continued  to  be  bound  by  the  obligations  of  the  contract;  but,  having 
assigned  its  interest  therein  to  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company,  with  the  knowledge  of  the  Kentucky  Cen- 
tral Railroad  Company,  followed  bv  the  recognition  by  the  latter  com- 
pany of  the  assignment,  the  lessor  company  stood  in  the  relation  of 
surety  for  the  paymoit  of  these  charges.  It  did  not  control  the  op- 
eration of  the  road  and  had  no  control  of  the  dispomtion  of  its  earn-, 
ings.  During  the  foreclosure  proceedings  resulting  in  the  sale  of  the 
property  of  tie  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany and  the  distribution  of  its  assets,  this  claim  was  not  oresented 
to  the  court,  nor  was  any  attempt  made  to  collect  it  It  waa  known 
to  all  parties  that  the  oosition  of  the  Louisville  Southern  Railroad 
Company  was  that  of  surety  merely.  We  do  not  say  that  the  mere 
failure  to  assert  this  claim  against  the  assets  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  during  its  winding  up  would,  in 
and  of  itself,  be  a  bar  to  the  prosecution  of  the  same  claim  against 
the  surety  if  inherently  it  were  one  of  an  equitable  character,  but  it  is 
one  of  the  circumstances  which  a  court  of  equity  may  properly  regard 
as  having  some  bearing  upon  this  claim  as  urged  in  tiie  present  condi- 
tion of  affsurs.  But  beyond  all  this,  and  with  re^)ect  to  the  claim, 
for  both  of  the  periods  we  have  been  considering,  the  nature  of  the 
claim  itself  is  of  a  kind  which,  upon  the  general  current-of  authority, 
upon  the  subject,  disentitles  it  to  a  position  of  priority  over  the  mort- 
gage dt'bt.  It  appears  to  us  to  stand  upon  no  higher  or  better  ground 
than  claims  for  rentals  of  rolling  stock,  which  are  quite  as  indispensa-. 
ble  to  the  daily  operations  of  a  railroad  as  are  its  tracks;  and,  with 
respect  to  track  rentals  for  the  'period  prior  to  the  accession  of  the 
receiver,  they  are  not,  as  a  general  rule,  recognized  as  entitled  to 
priority.     Thomas  v.  Car  Co.,  149  U.  S.  95.  13  Sup.  Ct  824.  , 

The  facts  in  the  present  case  clearly  indicate  that  the  Kentucky 
Central  Railroad  Company  placed  its  reliance  upon  the  general  credit 
of  the  Louisville  Southern  Railroad  (Company  and  of  the  East  Ten- 
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nessee,  Virginia  &  Georjjiia  Railway  Company,  rather  than  upon  the 
eii)ectation  of  displaeing  the  priority  of  the  mortgage  lien,  to  adopt 
the  langnage  of  Mr.  Joetice  ghiras,  in  delivering  the  opinion  of  the 
supreme  court  in  the  case  of  Ihomas  v.  Car  Co.;  or,  as  he  else- 
where puts  it  in  the  same  opinion,,  ''must  be  regarded  as  coptracting 
upon  the  responsibility  of  the  railroad  company,  and  not  in  reliance 
upon  the  interposition  of  a  court  of  equity." 

It  further  remains  to  be  observed  that  much  the  larger  portion  of 
the  interveners'  claim  is  excluded  by  the  operation  of  the  rule  in 
respect  to  the  length  of  time  prior  to  the  appointment  of  a  receiver 
the  court  will  regard  in  the  adjustment  of  equities  of  this  sort.  But 
for  the  reason  that,  upon  the  grounds  already  considered,  we  think  no 
part  of  this  claim  can  be  given  preference,  it  is  not  necessary  to  draw 
a  line  of  discrimination  or  to  canvass  the  rule  upon  this  subject.  It 
Vas  discussed  upon  this,  as  well  as  several  other  of  the  aspects  of  this 
case,  by  Judge  Lurton  in  delivering  the  opinion  of  this  court  in  the 
case  of  Central  Trust  Co.  of  New  York  v.  East  Tennessee,  V.  &  Q. 
Rj.  Co.,  26  C.  C.  A.  30,  80  Fed.  624  There  is  no  error  in  the  decree 
appealed  from,  and  it  is  affirmed,  with  costs. 


MORTHBBN  AJLABAMA  RT.  OO.  T.  HOPKIMB. 

HOPKINS  v.  NORTHERN  ALABAMA  RT.  CO. 

(Circuit  C!oart  ot  Appeals,  Fifth  Oircuit    May  3.  1888.) 

No.  638. 

L  RaCEIVKBS — EXPENSE!*— JBSTOPPKL. 

The  receiver  of  a  railroad,  at  tbe  instigation  of  the  bondholders,  made 
several  trips  to  Europe,  in  an  effort  to  get  the  property  out  of  its  em- 
barrassed financial  condition.  Beld,  that  the  bondholders  were  estopped 
to  complain  of  the  allowance  of  the  receiver's  expenses  for  such  trips 
out  of  tbe  proceeds  of  the  sale  of  the  property  under  a  decree  of  fore- 
closure. 

And  the  parcbasers  under  the  sale  bad  no  Interest  to  contest  tbe  allow- 
ance of  such  expenses. 

Traveling  expenses  of  a  receiver  of  a  railroad,  incurred  in  going  to 
and  from   bis  residence  to  the  railroad  property,  and  elsewhere  about 
the  country,  in  tbe  interests  of  the  property,  are  properly  allowed. 
1  Same— Findings  of  Lower  Court— Review. 

Unless  injustice  clearly  appears,  tbe  findings  of  the  lower  court  allowing 
receiver's  expenses  and  fees  will  not  be  disturbed  on  appeal. 

Appeal  from  the  Circuit  Court  of  the  tTnited  States  for  the  Northern 
District  of  Alabama. 

Exceptions  by  J.  Kennedy  Tod,  John  G.  Leiper,  and  the  Northern 
Alabama  Itailway  Company,  as  purchasers  of  the  property  of  the  Bir- 
mingham, Sheffield  &  Tennessee  River  Railroad  Company  at  foreclo- 
sure sale,  and  by  E.  A.  Hopkins,  receiver  of  said  company,  to  the 
master's  report,  allowing  fees  and  expenses  to  said  receiver.  The 
report  was  modified,  and  the  Northern  Alabama  Railway  Company  ap- 
pealed, and  £.  A.  Hopkins  filed  a  cross  appeal. 
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Geo.  L.  Bives  and  Qirault  Farrer,  for  Northern  Alatwima  Rj.  C!o. 
J.  F.  Martin  and  E.  B.  Kruttschuitt,  for  E.  A.  Hot^iinB. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Judge.  The  Birmingham,  Sheffield  &  Tennessee 
River  Railroad  Company^  a  corporation  organized  under  the  laws  of 
Alabama,  owned  and  operated  a  railroad  from  the  town  of  Sheffield, 
Ala.,  to  the  town  of  Parish,  on  the  line  of  the  Georgia  Pacific  Railroad, 
running  through  some  fire  counties  in  the  state  of  Alabama.  April 
1,  1889,  the  said'  company  executed  to  the  Knickerbocker  Trust  Qim- 
pauy,  a  New  York  corporation,  a  deed  of  trust  under  which  ?2,975,000 
of  bonds  were  issued  to  the  ShefBeld  &  Birmingham  Construction 
Company,  which  bonds  were  by  the  last-named  company  afterwards 
hypothecated  to  various  parties.  On  June  1,  1893,  the  railroad  com- 
pany having  been  in  default  in  the  payment  of  interest  on  the  afore- 
said bonds  for  more  than  a  year,  the  Knickerbocker  Trust  Company 
filed  its  bill  in  the  court  a  qua,  asking  for  the  appointment  of  a  re- 
ceiver, the  foreclosure  of  the  trust  deed,  and  a  sale  of  the  mortgaged 
premises.  The  railway  company  answered  the  bill,  admitting  all  its 
allegations;  whereupon,  on  June  7,  1893,  the  court  appointed  K  A. 
llopkins,  a  citizen  of  Philadelphia,  receiver  of  all  the  property  of  the 
Birmingham,  Sheflleld  &  Tennessee  River  Railroad  Company.  The 
evidence  shows  that  Mr.  Hopkins  was  selected  as  receiver  by  and 
through  the  consent  of  the  parties  in  interest.  The  receiver,  having 
filed  his  bond,  on  June  16,  1893,  took  possession  of  the  railroad,  and 
thereafter  held  and  operated  the  same,  under  the  direction  of  the 
court,  until  November  30,  1895,  when  he  turned  over  the  property  to 
the  purchasers  thereof.  A  decree  of  foreclosure  and  sale  was  entered 
in  favor  of  the  Knickerbocker  Trust  Company  on  July  5,  189a,  by  the 
terms  of  which  it  was  ordered  that  the  railroad  should  be  sold  by  a 
commissioner  therein  appointed;  that  the  purchasers  should  pay  to 
the  commissioner  the  sum  of  |50,000  in  cash;  that  the  purchasers 
should  be  entitled,  in  the  settlement  of  the  balance  of  the  purchase 
price,  to  turn  in  or  use  receiver's  certificates,  or  other  valid  claims 
against  the  receiver,  or  bonds  of  the  railway  company;  that  the  re- 
ceiver should  not  receive  any  bid  for  a  sum  less  than  |500,000;  that 
the  proceeds  of  the  sale  were  to  be  applied  to  the  payment  of  flie  ex- 
penses of  the  sale  and  the  debts  and  liabilities  incurred  by  the  receiver 
in  the  operation  of  the  railway  property,  including  a  reasonable  al- 
lowance to  the  said  receiver  for  his  compensation  and  for  his  attor- 
ney, the  clerk's  fees,  the  charges  of  the  trustee  and  its  counsel,  all 
such  sums  as  might  by  subsequent  orders  in  the  cause  be  declared 
to  be  payable  out  of  the  purchase  money  and  be  prior  in  lien  to  the 
bonds  secured  by  the  mortgage  and  deed  of  trust,  the  bonds,  coupons, 
and  interest  thereon  secured  by  the  flr.«<t  mortgage  in  full,  or,  if  there 
be  not  sufiScient,  a  pro  rata  amount  thereon,  and  to  the  payment  of 
the  balance,  if  any,  into  court.  The  railroad  was  sold  under  said 
decree  on  September  16.  189.5.  to  J.  Kennedy  Tod  and  James  J. 
Leiper,  who  duly  complied  with  the  terms  of  sale.     On  October  29, 
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1895,  the  sale  to  Tod  and  Leiper  was  confirmed,  and  a  deed  ordered, 
and  in  the  decree  to  that  effect  the  following  prorision  is  found: 

"And  tbat  the  said  pnrcbasera,  J.  Kennedy  Tod  and  James  J.  Letper,  and 
tbeir  beira  and  assigns,  be,  and  they  are  hereby,  allowed  to  appear,  either  in 
person  or  by  attorney,  before  the  said  special  master,  and  also  before  the 
court,  in  any  and  all  proceedings  wherein  and  whereby  any  claim  against 
said  Birmingham,  Sbellield  &  Tennessee  River  Kailroad  Ck)mpany,  or  the 
receiver  of  said  company,  is  sought  to  be  declared  to  be  payable  out  of  the 
said  purchase  money,  or  to  be  prior  in  lien  to  the  mortgage  bonds  of  said 
railroad  company:  and  the  said  purchasers,  and  their  heirs  and  assigns,  shall 
bave  the  right  to  ap{)eal  from  all  decrees  In  such  cases  to  the  same  extent  as 
the  original  parties  to  the  said  suit." 

On  January  9,  1896,  the  receiver  presented  his  final  report,  accom- 
panied by  a  statement  of  his  personal  expenses,  and  a  petition  asl^ing 
for  compensation,  and  the  appointment  of  a  master  to  determine  the 
amount  thereof.  Upon  this  petition,  a  decree  of  reference  was  en- 
tered the  same  day  containing  the  following  provision: 

•  "It  is  further  ordered  and  decreed  that  the  said  master  shall. be  empowered 
to  bear  the  testimony  of  such  witnesses  as  the  petitioner  and  said  parties  may 
cause  to  be  brought  before  him,  and  such  other  testimony  as  may  be  legally 
admissible  In  such  cases,  and  from  such  testimony  to  find,  fix,  and  determine 
the  amoimt  of  the  said  receiver  Edmund  A.  Hopkins'  compensation,  and  tbat 
kp  report  the  amount  of  his  findings  to  this  court  by  the  2Ttb  day  of  April. 
188«." 

After  talcing  mnch  evidence,  the  master  filed  an  elaborate  report, 
recommending  that  the  receiver  be  allowed  for  compensation  as  re- 
ceiver the  sum  of  f 20,000;  for  personal  expenses, — trips  to  Em'ope 
|3,laO,  and  for  other  personal  expenses  f.3,U22.50, — making  a  total  of 
126,172.50,  subject  to  a  credit  of  f  6,127.82.  To  this  report  exceptions 
were  filed  by  J.  Kennedy  Tod  and  John  Q.  Leiper  and  the  Northern 
Alabama  Railway  Company,  as  purchasers  of  the  railway  property  at 
the  foreclosure  sale.  The  grounds  of  the  exceptions  were  that  per- 
wnal  expenses  should  not  have  been  allowed  at  all,  because  no  item- 
ized accounts  were  presented,  nor  vouchers  produced,  nor  were  said 
expenditures  necessary;  and  that  the  compensation  of  f 20,000  is 
excessive,  and  not  warranted  by  the  testimony.  Hopkins,  the  re- 
ceiver, also  filed  exceptions  to  the  report,  claiming  that  the  sum  al- 
lowed him  as  compensation  was  inadequate  and  not  reasonable.  The 
exceptions  to  the  master's  report  were  heard  before  the  court,  all 
parties  being  represented  by  counsel;  whereupon  the  court,  being 
of  opinion  that  the  120,000  allowed  the  receiver  for  compensation 
was  excessive,  and  that  the  sum  of  f5,000  per  year  would  be  a  just 
and  reasonable  compensation,  maintained  the  exceptions  filed  by  the 
purchasers  to  that  extent  but  otherwise  overruled  all  exceptions, 
and  entered  a  decree  accordingly.  From  this  last  decree  the  Northern 
.Alabama  Railway  Company,  as  purchaser,  appealed,  assigning  as  er- 
ror the  allowance  by  the  special  master  and  the  court  of  the  personal 
expenses  claimed  by  the  receiver.  Only  the  Northern  Alabama 
Bailway  Company  and  E.  A.  Hopkins  were  made  parties.  Hopkins 
entered  a  cross  appeal  against  the  Northern  Alabama  Railway  Com- 
•  pany  solely,  assigning  as  error  that  the  court  erred  in  overruling  the 
receiver's  exceptions,  and  reducing  the  amount  of  compensation  as 
aiktwed  by  the  special  master. 
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The  evidence  shows  that  the  master  reports  that  the  expenses  of 
the  receiver  in  his  several  trips  to  Europe  were  incaired  while  the 
receiver  was  visiting  Europe  in  the  interest  and  at  the  instigation  of 
the  bondholders,  and  with  the  consent  of  the  stockholders  of  the  rail- 
way company,  to  try  and  bring  about  a  reorganization  which  would 
get  the  property  out  of  its  then  embarrassed  financial  condition,  and 
complete  the  railroad  in  accordance  with  its  original  deuign;  aiid 
that  it  was  then  believed  by  all  the  parties  that  the  receiver,  becausc- 
of  his  knowledge  of  the  subject,  would  be  the  best  person  who  could 
be  selected  to  present  the  plans  to  those  who  were  already  interested 
in  the  property  as  well  as  to  those  from  whom  it  was  hoi>ed  additional 
capital  could  be  obtained. 

Without  seriously  denying  this  evidence,  the  appellant  contends 
that  the  business  was  entirely  outside  of  the  receiver's  duties  under 
the  order  of  the  court,  which,  it  is  claimed,  were  limited  to  mana^ng 
and  operating  the  railroad,  keeping  it  open  as  a  public  highway,  and 
to  collecting  money  due  to  the  company;  and  that,  as  the  endeavors* 
to  successfully  reorganize  the  property  were  fruitless,  the  expense 
cannot  be  allowed,  particularly  as  against  Tod  and  Leiper  and  the 
Northern  Alabama  Railway  Company,  purchasers  of  the  property. 
On  the  other  hand,  it  is  contended  that  L«iper  and  Tod  were  really  a 
purchasing  committee,  representing  all  the  bondholders,  and  that, 
as  the  expenses  were  incurred  in  the  interest  of  and  with  the  con- 
sent of  the  bondholdei-s,  they  cannot  be  allowed  to  object  to  the  ex- 
pense; and  it  is  further  contended  that  it  was  proper  for  the  re<!elver 
to  act  in  conjunction  with,  and  in  the  interest  of,  all  the  bondliolders, 
to  endeavor  to  bring  about  a  reorganization  of  the  property.  As  to 
these  expenses  the  special  master  reports  as  follows: 

"It  furtber  appears  from  the  testtraony  given  and  the  papers  filed  In  this 
matter  that,  while  this  suit  was  In  progress.  seTcral  plans  were  set  on  foot, 
or  attempted  to  be  set  on  foot,  between  Messrs.  J.  Kennedy  Tod  and  John  G. 
Leiper,  representing  the  bondholders,  and  the  receiver,  and  with  the  consent 
of  the  stofkholdors  of  the  railroad,  to  get  the  property  out  of  Us  thea  condi- 
tion, and  complete  it.  In  accordance  with  its  original  design.  Into  Birmingham, 
and  extending  it  to  Rlverton;  and  that  It  was  then  believed  that,  because  of 
his  knowledge  of  the  subject,  the  receiver  In  this  cause  would  be  the  best 
person  who  could  be  selected  to  present  the  plans  to  those  who  were  already 
Interested  in  the  property,  as  well  as  to  those  from  whom  it  was  hoped  the 
necessary  additional  capital  could  be  obtained;  and  that,  pursuant  to  that 
understanding,  Mr.  Hopkins  made  three  trips  to  BJurope,  as  testified  to  by  him, 
and  which  were  fullj;  known  by  Messrs.  Tod  and  Leiper.  "It  cannot  be 
believed  that  It  was  understood  by  those  parties  that  Hopkins  was  making 
these  trips,  or  'excursions,'  as  counsel  for  the  railway  company  term  them, 
with  the  Intention  or  expectation  of  paying  bis  own  expenses.  He  had  no 
Interest  in  the  property,  either  as  bondholder  or  stockholder,  and,  althongh 
he  admits  an  interest  in  the  property  by  reason  of  the  stock  in  the  railroad 
company  belonging  to  his  friends,  it  could  hardly  be  supposed  that  his  friend- 
ship would  be  carried  to  the  extent  of  his  paying  out  .^S.irn),  when  the  prop- 
erty involved  was  first  called  upon  to  pay  off  the  claim  of  the  bondholders, 
amounting  to  about  .$1,700,000,  together  with  all  prior  claims  and  the  costs  of 
this  litigation,  before  anything  could  possibly  be  realized  upon  the  stock  in 
the  railroad.  It  might  be  argued  that  there  may  have  l>een  some  other  plan 
understood  between  Mr.  Hopkins  and  these  representatives  of  the  bondhold-  , 
ers  looking  to  his  compensation  in  this  regard,  and  a  repayment  of  his  ex- 
penses, but  if  such  a  plan  existed  it  might  well  be  presumed  they  would  hare 
made  it  known  on  the  hearing.     Nor  can  I  find,  after  careful  perusal  of  the 
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plans  of  reorganization  filed  as  part  of  the  testimony  In  this  cause,  any  pro- 
rision  by  which  any  compengation  for  payment  of  expenses  Is  made  to  Hopkins. 
Of  course,  the  distinction  must  be  kept  In  mind  that,  even  If  It  had  been 
agreed  between  the  parties  to  the  litigation  that  provision  should  be  made  by 
the  court  to  pay  the  receiver's  expenses  of  this  character,  and  that,  without 
notice  of  such  a  claim,  thhrd  persons  should  have  bought  the  property  under 
the  decree  rendered  in  this  suit,  it  might  be  doubted  If  the  court  would  Im- 
pose these  expenses  as  a  prior  claim  under  its  decree;  but  in  this  case  the 
purchasers  of  the  property  were  the  same  parties  with  whom  all  prior  trans- 
actions bad  been  had,  and  they  had  acted  with  the  receiver  In  his  efforts  to 
put  the  property  on  Its  feet,  and  they  would  have  been  the  beneficiaries  had 
his  and  their  efforts  been  successful.  It  seems  that  it  would  be  just  and 
equitable  that  the  amount  shown  to  have  been  expended  on  these  trips,  about 
which  there  was  no  contention,  should  be  allowed.  It  is  shown  that  the 
Northern  Alabama  Railroad  Company  simply  stands  In  the  'shoes'  of  Messrs. 
J.  Kennedy  Tod  and  John  G.  Leiper,  the  purchasers  of  the  railway  property, 
who  themselves  represented  the  bondholders  of  the  Birmingham,  Sheffield  & 
Tennessee  Blver  Railway  Company,  and  that  they  assigned  their  bid  to  said 
Northern  Alabama  Railway  Company,  which  is  a  new  corporation,  organized 
for  the  pnrpose  of  operating  the  parcbased  property."  , 

The  view  we  take  i«  that,  under  the  dFcumstanceB  reported  by  the 
special  master,  the  bondholders  are  estopped  to  deny  the  propriety 
of  the  expenses  incurred  by  the  receiver  at  their  own  instance  and 
for  their  own  benefit,  and  that  the  purch^rs  of  the  railway  prop- 
erty qnder  the  decree  <rf  foreclosure  and  sale,  as  such,  have  no  inter- 
est to  contest  the  expenses  of  the  receiver.  The  other  expenses 
of  the  receiver  which  are  contested  appear  to  have  been  incurred  by 
the  receiver  in  traveling  to  and  from  his  residence  to  the  railway 
property  and  elsewhere  about  the  country,  in  the  interest  of  the 
railway  property  in  his  custody.  As  the  evidence  shows  that  such 
traveling  was  necessary  in  looking  after  the  involved  interests  of 
the  railway  property  in  his  charge,  we  are  of  opinion  that  they  were 
properly  allowed,  and  we  take  this  view  the  more  readily  because, 
generally,  in  such  cases,  the  expenses  allowed  receivers  of  railway 
property  are  so  identifled  with  the  matter  of  compensaiion  as  to  ordi- 
narily affect,  If  not  control,  the  allowance  made  by  the  court  TBie 
receiver's  compensation,  as  fixed  by  the  circuit  court,  appears  to  be 
reasonable,  under  the  evidence.  Certainly,  it  cannot  be  held  ex- 
cessive on  appeal,  for  we  cannot  say  that  it  was  unjust,  insufficient, 
or  unreasonable. 

We  had  occasion  to  declare  the  rule  in  matters  of  this  kind  in 
Gaines'  Adm'r  v.  Mills'  Ex'rs,  13  U.  S.  App.  229,  235,  4  0.  C.  A-  521, 
525,  and  64  Fed.  614,  617: 

"Appellate  courts  are  generally  not  dlqrased  to  disturb  the  findings  of  the 
lower  courts  In  the  matter  of  compensation  for  services  of  trustees,  solicitors, 
receivers,  and  masters  rendered  In  the  conduct  of  litijiatlou  In  said  courts, 
whether  based  on  findings  of  masters  or  verdicts  of  juries,  unless  injustice 
clearly  appears,  for  the  reason  that  the  court  below  should  have  considerable 
latitude  of  discretion  on  the  subject,  sinc^  it  has  far  better  means  of  knowing 
what  is  just  and  reasonable  than  an  appellate  court  can  have.  See  Trustees 
v.  Greenough,  105  TT.  S.  527,  537;  Cowdrey  v.  Railroad  Co.,  1  Woods,  331,  341, 
Fed.  Cas.  No.  3,298;  and  Head  v.  Harprave,  106  U.  8.  45." 

We  have  been  furnished  with  no  authority  to  justify  us  in  depart- 
ing from  the  rule  above  declared.  We  do  not  find  it  necessary  to 
paw  upon  the  question,  much  argued  in  the  briefs,  whether  it  is 
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proper  to  permit  a  receiver  of  the  court  to  participate  in  scbemes  of 
reorganization.  Nor  do  we  decide  that  the  appellant  has  on  the 
record  an  interest  sufficient  to  warrant  his  appeal  (but  see  Central 
Trust  Co.  V.  Grant  Locomotive  Works,  135  U.  S.  207,  222,  10  Sup.  CL 
736),  nor  that  either  the  appeal  or  cross  appeal  waa  properly  taken. 
The  decree  of  the  circuit  court  is  affirmed. 


OTTO  V.  REOINA  MUSIC-BOX  CO. 
(Circuit  Court,  D.  New  Jersey.    May  8,  1808.) 

1.  AOmRTBTRATORS— APPOINTMBNT— JORMDICTtOR— PlBADIRO. 

One  claiming  title  to  a  patent  by  assignment  from  an  adminlatrator  of 
the  former  owner,  appointed  by  the  sorrogate's  court  of  the  city  and 
county  of  New  York,  which  Is  a  court  of  limited  and  inferior  Jnrisdictloo, 
•  must  allege  the  facts  upon  which  Its  JnrisdlctJon  to  make  the  appoint- 
ment was  founded;  and  If  the  bill  does  not  show  whether  the  deceased 
died  intestate,  whether,  at  the  time  of  his  death,  he  was  a  resident  of  the 
city  and  county  of  New  Yorlc,  or  whether  be  had  any  property  there  to  be 
administered  on,  it  Is  subject  to  demurrer. 

2.  Samb. 

The  mere  averment  th4|  one  was  duly  "appointed"  administrator  is  not 
sufficient  to  show  bis  authority  as  such,  for  his  power  arises  only  from  the 
issuance  of  letters  of  administration  to  bim. 

This  was  a  suit  in  equity  by  Oustav  Otto  against  the  B^:ina  Music- 
Box  Company.     The  cause  was  heard  on  demurrer  to  the  bUL 

Antonio  Knauth,  for  complainant. 
W.  Laird  (ioldsborough,  for  defendant. 

KIRKPATEICK,  District  Judge.  The  complainant  in  this  cause 
has  filed  his  bill  of  complaint,  in  which,  among  other  things,  be  claims 
title  to  certain  letters  patent  of  the  United  States  numbered  401,187 
and  401,188.  He  sets  out  that  these  patents  were  issued  on  the  9th 
of  April,  1889,  to  one  Terrence  A.  McCauley,  otherwise  known  as 
Thomas  A.  McCauley,  and  then  avers  as  follows: 

"And  your  orator  further  shows  that  the  said  Terrence  A.  McCauley,  other- 
wise known  as  Thomas  A.  McCauley,  died  on  the  17th  day  of  April,  18M, 
and  that  Daniel  McCauley,  of  Sprlugtield,  Massachusetts,  was  on  the  23d  day 
of  May,  1894,  duly  appointed  by  the  surrogate  of  the  city  and  county  of  New 
York  administrator  of  the  goods,  chattels,  and  credits  of  said  Terrence  A.  Mc- 
Cauley, otherwise  known  as  Thomas  A.  McCauley." 

The  bill  then  alleges  that  the  said  Daniel  McCauley,  on  the  5th  day 
of  October,  1894,  as  such  administrator,  duly  assigned,  transferred, 
and  set  over  the  entire  right,  title,  and  interest  in  said  letters  patent 
to  William  H.  Hoschke,  through  whom  the  complainant  claims  to  be 
the  owner.  To  this  bill  the  defendant  has  filed  a  general  demurrer, 
and,  as  one  of  the  causes  of  demurrer,  shows  that  the  bill  of  complaint 
fails  to  set  out  a  good  and  sufficient  title  to  the  said  letters  patent. 
In  examining  the  complainant's  chain  of  title  as  set  out  in  the  bill  of 
complaint,  it  will  be  observed  that  the  only  allegations  concerning 
the  authority  of  Daniel  McCauley  to  make  a  transfer  and  assignment 
of  Terrence  A.  McCatiley's  interest  or  ownership  of  the  patents  in  suit 
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are  that  Terrence  A.  McCaoley,  otherwise  known  as  Th<Hna8  A. 
McCaoley,  is  dead,  and  that  Daniel  McCauley  was  duly  appointed  his 
administrator  by  the  surrogate  of  the  city  and  county  of  Ne^t  Yorli. 
The  Borrogate's  court  is  one  of  iniferior  and  limited  jurisdiction  (Bloom 
V.  Burdick,  1  EUll,  139);  and  therefore  the  facts  upon  which  the 
jurisdiction  of  the  court  is  founded  should  be  set  out  in  the  pleadings 
jl>akin  v.  Hudson,  6  Cow.  224).  Upon  such  questions  of  fact  the  bill 
is  silent  Whether  Terrence  A.  McCauley,  otherwise  known  as 
Thomas  A.  McCauley,  died  intestate,  whether  at  the  time  of  his  death 
he  was  a  resident  of  the  city  and  county  of  New  York,  or  whether  he 
had  in  the  city  and  county  of  New  York  any  property  to  be  adminis- 
tered upon,  the  bill  omits  to  state.  If  these  jurisdictional  facts  had 
been  alleged,  it  would  hare  been  necessary  to  have  shown,  further, 
that  the  court  had  proceeded  to  final  decree  before  the  proceedings 
would  have  been  presiuned  to  be  regular.  Reeves  v.  Townsend,  22 
N.  J.  law,  396. 

The  mere  designation  or  appointment  of  one  to  act  as  adminis- 
trator is  but  an  interlocutoiy  order,  and  confers  no  powers  npon  the 
appointee.  It  is  but  a  preliminary  step  to  the  final  act  of  granting 
the  letten  of  administration,  which  issue  to  the  person  appointed 
when  he  shall  have  given  bond  for  the  faithful  performance  of  his 
duties  or  otherwise  comply  with  the  requirements  of  the  court.  So, 
it  was  held  in  Beach  v.  King,  17  Wend.  197,  "that  one  cannot  be  an 
administrator  unless  letters  of  administration  of  the  goods,  chattels, 
and  credits  of  the  intestate  have  been  granted  to  him";  and  that 
"the  proper  mode  of  pleading  the  fact  is  by  direct  all^ation  that  such 
letttts  were  granted."  The  court  held  that  the  allegation  that  the 
party  was  "duly  appointed  administrator  consists  partly  of  matter  of 
fact  and  partly  of  matter  of  law,  and  was  not  capable  of  trial."  The 
case  of  Beach  v.  Bang,  supra,  differs  from  that  of  Wheeler  v.  Dakin,  12 
How.  Prac.  537,  cit«l  on  plaintiff's  brief,  in  that  the  latter  was  ren- 
dered under  the  Civil  Code  of  Procedure  in  New  York,  which  has  no 
applicability  in  the  state  of  New  Jersey.  Prom  what  has  been 
said,  it  follows  that  the  complainant  has  failed  to  show,  by  proper  aver- 
ments, that  Daniel  McCauley  had  any  authority  to  make  transfer  of 
the  interest  of  Terrence  A.  McCauley  or  Thomas  A.  McCauley,  to 
whom  the  letters  patent  were  issued;  and  that  in  consequence  the 
title  thereto,  so  far  as  the  allegations  in  the  bill  show,  still  remains 
in  the  heirs  or  legal  representatives  of  Terrence  A.  McCauley  or 
Thomas  A.  McCauley,  and  not  in  the  complainant.  Inasmuch  as 
there  is  but  one  demurrer,  which  cannot  be  allowed  in  one  part  and 
overruled  as  to  another  part  in  the  same  proceeding  (Wellesly  t. 
Wdlesly,  4  Mylne  &  C.  554),  judgment  must  be  for  the  defendant. 
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DAVIS  T.  PORT  ABTHUB  CHANNEL  &  DOCK  CO. 
.-    (Circuit  Court  of  Appeals,  Fiftli  drcntt    May  18,  1888.) 

No.  699. 

1.  CoRFORATioss— Texas  Chaitnel  and  Dock  Companibs— Powbm. 

A  channel  and  dock  company  organlzcnl  under  Sayles'  Ann.  St  (Tex.) 
1897,  §§  721,  722,  and  autborlzed  to  construct  a  cliannel  "across,  along, 
through,  or  upon"  certain  waters  within  the  Jurisdiction  of  the  states,  to 
not  restricted  to  a  route  through  such  waters,  but  may  construct  its  chan- 
nel along  the  borders  of  the  same. 

2.  Ikjdnction  Pendente  Lite— Condemnation  Pkoceedinos. 

An  application  for  an  Injunction  pendente  lite  is  addressed  to  the  soond 
discretion  of  the  court,  and  will  be  granted  only  to  prevent  irreparable 
injury;  hence  a  corporation  having  instituted  proceedings  for  the  con- 
demnation of  land,  and  a  controversy  having  arisen  aa  to  the  value  there- 
of, an  injunction  will  not  issue  to  restrain  the  corporation  from  entering 
upon  the  land  until  the  termination  of  the  condemnation  suit,  where  the 
corporation  has  given  bond  In  a  sum  sufficient  to  cover  all  damages,  ajid 
the  whole  controversy  appears  to  be  rather  an  attempt  to  defeat  the  pur- 
pose of  the  corporation  than  a  simple  contest  as  to  the  value  of  the  land. 

Appeal  from  the  (Jircnit   (Jonrt  of  the  United   States  for  the 
EajBtem  District  of  Texas. 

This  Is  an  application  by  the  appellant,  Davis,  In  the  United  States  drcoit 
court  for  the  Eastern  district  of  Texas  at  Beaumont,  for  an  injunction  re- 
straining the  appellee,  the  Port  Arthur  Clmnnel  &  Dock  Company,  its  agents 
and  employes,  from  entering  or  remaining  upon  two  certain  tracts  of  land 
In  which  the  appellant  owns  an  undivided  interest,  and  from  the  prosecution 
of  any  work  or  construction  on  any  part  thereof,  or  from  doing  auy  act  In 
Jeopardy  of  plaintiff's  right  and  peaceable  possession  of  said  premises  pending 
the  adjudication  of  the  rights  of  the  plaintiff  and  the  defendant  In  a  conunon- 
law  cause  in  said  court.  In  which  the  defendant  company  was  seeking  to  con- 
demn said  land  for  the  purpose  of  cutting  a  channel  through  It.  Plaintiff's 
land  is  described  as  an  undivided  one-eighth  Interest  in  divisions  A  and  6 
of  a  tract  of  land  on  the  west  side  of  and  upon  the  waters  of  Sabine  Lake  and 
Sabine  Pass,  known  as  the  "Dennis  Gahngan  League"  of  land.  The  common- 
law  case  referred  to  is  a  proceeding  which  was  orlgloaliy  commenced  in  tbe 
county  court  of  Jelterson  county,  Tex.,  by  the  appellee,  to  condemn  said  land 
for  the  purposes  of  said  channel  company,  both  as  to  the  construction  of  Its 
channel  and  for  a  right  of  way  on  each  side  of  it  That  suit  was  removed 
to  the  United  States  circuit  court  at  Beaumout  after  the  commissioners  ap- 
pointed by  the  county  Judge  for  that  purpose  had  awarded  damages  to  ap- 
pellant, and  the  amount  bad  been  paid  into  the  county  court,  and  tbe  appel- 
lant had  filed  his  objections  to  the  award,  and  the  proceedings  had  become 
a  case  in  court  for  trial  as  In  other  causes,  and  this  application  was  filed 
after  said  removal.  The  grounds  of  the  application  are,  briefly,  as  follows: 
"(1)  The  charter  of  the  Port  Arthur  Channel  and  Dock  Company  Is  void, 
because  it  authorizes  the  construction  of  its  channel  from  the  waters  of  tbe 
Gulf  of  Mexico,  at  Sabine  Pass,  aloug  and  across  Sabine  Lake  to  a  point  at 
or  near  the  town  of  Port  Arthur;  and  Sabine  Lake  Is  a  body  of  water  not 
within  the  Jurisdiction  of  tbe  state  of  Texas,  and  said  charter  is  not,  therefore, 
authorized  by  the  constitution  and  laws  of  the  state  of  Texas  nor  of  the  United 
States,  but  In  contravention  thereof.  (2)  Said  charter  contemplates  the  con- 
struction of  a  channel  through  the  waters  of  Sabine  Lake,  not  to  enter  the 
mainland  until  It  reaches  a  point  at  or  near  tie  town  of  Port  Aithur,  whereas 
the  route  of  the  channel,  as  designated  by  said  company,  does  not  touch  Sa- 
bine Lake,  but  enters  the  mainland  before  reaching  said  lake,  and  continues 
through  the  mainland  until  It  reaches  Taylor's  Bayou,  a  navigable  stream, 
and,  after  crossing  tlie  same,  extends  to  the  town  of  Port  Arthur.  (3)  The 
usefulness  of  Taylor's  Bayou  as  a  navigable  stream  would  be  destroyed  by 
cutting  the  channel  into  It,  as  its  waters  would  be  diverted  from  their  natural 
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course  iDto  the  Port  Arthur  channel,  and  Its  depth  would  be  reduced,  and  no 
permit  had  been  obtained  from  the  United  States  government  for  the  construc- 
tion of  the  channel.  (4)  There  was  no  necessity  for  cutting  the  channel  where 
the  company  proposed  to  construct  It— between  Taylor's  Bayou  and  its  south- 
ern terminus— for  the  purpose  of  reaching  a  safe  place  for  wharfs  and  docks; 
that  Port  Arthur  Is  nine  miles  in  a  northerly  direction  from  where  the  channel 
enters  the  mainland,  and  the  entire  property  between  the  two  points  Is  com- 
paratively level,  the  height  at  Port  Arthur  being  about  the  same  as  at  the 
southern  terminus  of  the  channel.  (5)  In  the  condemnation  sutt  pending  be- 
tween the  parties  hereto  the  commissioners  had  reported  the  damages  of  ap- 
pellant by  reason  of  the  condemnation  of  his  land  to  be  $281.00,  and  appellant 
had  filed  exceptions  to  said  award,  and  these  objections  were  still  pending, 
and  had  not  been  determined,  and  the  cause  stood  for  trial  de  novo,  and  the 
award  had  been  set  aside  and  held  for  naught,  and  appellee  had  no  right  to 
enter  upon  said  land  until  said  proceedings  should  be  finally  determined." 
Irreparable  Injury  to  appellant's  land  was  alleged,  and  an  Injunction  was 
prayed  for  as  already  stated.  A  restraining  order  was  granted  by  Hon.  A. 
P.  McCormick  in  terms  conforming  to  the  prayer  for  Injunction,  to  continue 
omii  the  further  order  of  satd  circuit  court  or  one  of  its  judges,  a&|}  the  appel- 
lee was  directed  to  appear  before  said  circuit  court  at  Galveston  oo  February 
28.  1S98,  to  show  cause,  if  any  it  could,  why  the  preliminary  injunction 
thoold  not  be  granted.  On  the  day  named  the  appellee  appeared,  and  filed 
bi9  reasons  why  the  Injunction  should  not  be  granted,  substantially  as  fob 
lows:  "(1)  That  the  bill  showed  no  equity  on  its  face.  (2)  The  charter  at- 
tached to  the  bill  sbowed  the  right  of  the  company  to  condemn  the  land.  (3) 
BUI  showed  adequate  remedy  at  law  through  the  condemnation  proceedings, 
and  did  not  allege  Insolvency  of  defendant.  (4)  Charter  showed  defendant 
worth  a  half  million  dollars,  and  no  irreparable  injury  was  shown,  and  all 
qnestions  in  the  case  could  be  tried  in  the  condemnation  suit.  (S)  The  bill 
did  not  show  that  the  plaintiff  had  land  on  Taylor's  Bayou,  and,  if  it  did, 
the  United  States  government  only  could  object  to  any  Injury  done  to  that 
stream.  (6)  The  amount  assessed  by  the  commissioners  as  damages  to 
plaintiff's  land  had  been  deposited  In  court  for  the  benefit  of  plaintiff.  (7) 
Res  adjndicata  in  this:  that  in  equity  No.  1,  In  the  United  States  circuit  court 
at  Beaumont,  the  matters  set  up  in  plaintifTs  bill  had  been  adjudicated  against 
him.  (8)  Plaintiff's  land  was  of  but  little  value,  and  had  never  been  used 
hy  hhn  for  any  purpose.  (9)  The  defendant  had  a  permit  from  the  United 
States  government  to  cut  its  channel  through  200  feet  of  the  water  of  Sabine 
Pass  to  where  it  enters  the  mainland.  (10)  Defendant  admitted  its  incor- 
poration as  charged;  also,  that  the  legal  title  to  the  land  was  In  plaintiff; 
the  filing  of  condemnation  proceedings;  award  as  stated;  alleged  payment  of 
that  amount  into  court;  admitted  the  removal  of  the  cause  to  the  United 
States  court  as  charged;  the  filing  of  objections  to  the  award  by  plaintiff; 
that  the  channel  would  cross  Taylor's  Bayou;  but  denied  that  that  stream 
was  navigable,  or  that  Injury  would  result  from  cutting  the  channel  into  it; 
alleged  conspiring  of  plaintiff  with  Konntze  Bros,  to  defeat  the  constructioo 
of  the  canal:  and  denying  other  allegations  of  the  bill;  aslved  to  give  bond 
to  pay  any  damages  that  might  be  assessed  in  the  condemnation  suit,  and  to 
proceed  with' the  construction  of  the  canal  through  ■  plalntlfifs  land."  The 
case  was  heard,  the  preliminary  injunction  prayed  for  was  refused,  and  the 
defendant  permitted  to  proceed  with  the  work  of  digging  the  channel  upon 
giving  a  l)ond  In  the  sum  of  $5,000  conditioned  as  asked  by  defendant 

A.  H.  Willie,  for  appellant. 

Hal.  W.  Greer  and  R.  A.  Greer,  for  appellee. 

Before  PARDEE,  Circnit  Judge,  and  SWAYNE  and  PARLANGE, 
District  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

Ko  written  opinion  ha\-ing  been  given  in  the  court  below,  the  ap- 
pellant has  assigned  errors  covering  all  possible  views  and  rulings  of 
87P.-33 
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the  judge  a  quo,  but  from  the  view  we  take  of  the  case  the  right  of 
the  appellant  to  a  preliminary  injunction  depends  upon  two  proposi- 
tions, and  the  first  is:  Does  the  charter  of  the  appellee  authorize 
it  to  construct  its  channel  alon);  the  route  proposed,  and  thereby  to 
pass  through  and  over  the' appellant's  land,  and  condenm  so  much  of 
it  as  may  be  necessary  for  the  purposes  of  the  said  channel?  The 
appellee  obtained  its  charter  under  article  721,  Rev.  St.  Tex.  1895. 
and  article  722  of  the  same,  as  amended  March  1,  1807  (1  Sayles* 
Ann.  St  1897,  p.  289  et  seq.),  as  follows: 

"Chapter  14. 
"Cbannel  and  Dock  Ckirporatlons. 

"Art  721.  This  title  sball  embrace  and  Include  the  creation  of  private  cor- 
porations tor  tbe  purpose  of  constructing,  owning,  and  operating  deep-water 
channels  frpm  the  waters  of  tbe  Gulf  of  Mexico  along  and  across  any  of  the 
bays  on  the  coast  of  this  state  to  the  mainland  for  the  purpose  of  navigation 
and  transportation,  and  for  tbe  construction,  owning  and  operating  docks  on 
tbe  coast  of  this  state  for  the  protection  and  accommodation  of  ships,  boats 
and  all  kinds  of  vessels  for  navigation;  and  their  cargoes.    Acts  1887,  p.  91. 

"Art.  722  (644b)  Channel  Corporations;  Added  Powers.  Every  such  cbanoel 
corporation  shall.  In  addition  to  the  powers  herein  conferred,  have  power: 

"(1)  To  cause  such  examination  and  survey  for  Its  proposed  channel  to  be 
made  as  may  be  necessary  to  the  selection  of  the  most  advantageous  route 
for  sncb  purpose  by  its  officers,  agents  or  servants  to  enter  upon  any  of  tbe 
waters  of  such  bays  and  npon  any  of  the  lands  of  this  state,  or  of  any  person. 

"(2)  To  take  and  hold  such  voluntary  grant  of  real  estate  and  other  prop- 
erty as  shall  be  made  to  It  to  aid  In  the  construction  and  maintenance  of  Its 
deep  water  channel  and  works  pertinent  thereto. 

"(3)  To  construct  Its  channel  across,  along,  through,  or  upon,  any  of  the 
waters  of  the  bays  within  the  Jurisdiction  of  this  state,  and  so  far  Into  tbe 
mainland  as  may  be  necessary  to  reach  a  place  for  Its  docks  that  will  afford 
security  from  cyclones,  storms,  swells  and  tidal  waves  with  such  depth  as 
may  suit  Its  convenience  and  the  wants  of  navigation  not  less  than  five  feet, 
and  a  width  of  not  less  than  forty  feet 

"(4)  To  furnish  to  vessels  and  boats  adapted  to  tbe  purpose  facilities  for 
navigating  in  and  along  the  entire  length  of  Its  channel,  and  to  charge  and 
collect  a  toll  therefor,  to  be  prescribed  and  estal)llshed  by  Its  by-laws,  not  to 
exceed  one  per  cent,  per  barrel  bulk  of  the  capacity  of  each  vessel  for  each 
mile  of  the  length  of  its  channel  used  by  tbe  vessel  going  either  way. 

"(5)  To  borrow  such  sums  of  money  as  may  be  necessary  for  constructing, 
finishing,  or  operating  its  channel,  and  to  Issue  and  dispose  of  Its  bonds  for 
any  amount  so  borrowed  and  to  mortgage  its  corporate  property  and  fran- 
chises to  secure  the  payment  of  any  debt  contracted  for  the  purpose  afore- 
said: provided,  the  damapes  for  any  property  appropriated  by  such  corporation 
shall  be  assessed  and  paid  for  as  is  provided  for  in  the  case  of  railroads. 

"(6)  To  enter  upon  and  condemn  and  appropriate  any  lands  of  any  per- 
sons or  corporation  that  may  be  necessary  for  the  uses  and  purposes  of  sncb 
channel  corporation,  the  damages  for  any  property  thus  appropriated  to  be 
assessed  and  paid  for  In  tbe  same  manner  as  provided  by  law  in  the  case  of 
railroads:  provided  that  no  damages  shall  be  assessed  against  or  paid  by 
It  for  any  portion  of  the  route  of  the  channel  embrac-ed  within  and  covered 
by  tbe  waters  of  any  bay  or  lake  on  the  coast  of  this  state,  nor  for  any 
portion  of  any  Island  belonging  to  the  state  that  may  be  requisite  and  nec- 
essary to  the  construction  and  successful  operation  of  Its  channel:  and  pro- 
vided, further,  that  Us  right  of  way  shall  not  be  less  than  the  actual  width 
of  its  cbannel,  nor  more  than  seven  hundred  feet  In  width  on  each  side  of  Its 
channel:  provided,  that  when  the  land  sought  to  be  condemned  under  this 
chapter  is  arable  land,  such  right  of  way  shall  not  extend  further  than  six 
hundred  feet  on  each  side  of  the  channel  from  the  edge  or  boundary  of  aald 
channel." 
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An  inspection  of  these  statutes,  particularly  in  connection  with 
the  following  sections  of  the  same  chapter  in  relation  to  dock  and 
channel  corporations,  shows  that  the  right  to  expropriate  the  ap- 
pellant's land  for  the  purposes  of  channel  cannot  be  questioned,  if 
tbe  route  of  the  channel  is  laid  out  within  the  law,  and  in  accord- 
ance with  its  charter.    The  charter  of  the  company  purports  to  au- 
thorize it  to  construct,  own,  and  operate  a  deep-water  channel  from 
the  waters  of  the  Gulf  of  Mexico  at  Sabine  Pass,  along  and  across 
Sabine  Lake,  on  the  coast  of  Texas,  to  a  point  on  the  mainland  at 
or  near  the  town  of  Port  Arthur,  in  the  county  of  Jefferson,  in  the 
state  of  Texas,  and  to  control,  own,  and  operate  docks  along  the 
coast  of  the  state  of  Texas,  at  or  near  said  channel,  for  the  protec- 
tion and  accommodation  of  sbips,  boats,  and  all  kinds  of  vessels  for 
navigation  and  their  cargoes,  with  full  authority  to  exercise  all  of 
the  powers  and  enjoy  all  the  rights  and  privileges  prescribed  by 
chapter  14  of  title  21  of  the  Revised  Statutes  of  Texas  of  1895,  and 
an  acts  amendatory  thereof  and  supplemental  thereto.    The  charter 
follows  the  language  of  the  Revised  Statutes  of  1895,  except  that  in 
the  Revised  Statutes  power  is  given  to  construct  channels  from  the 
waters  of  the  Gulf  of  Mexico  along  and  across  any  of  the  bays  on 
the  coast  of  this  state,  and  the  charter  authorizes  the  construction  to 
begin  at  the  waters  of  the  Gulf  of  Mexico  at  Sabine  Pass,  and  to 
ran  along  and  across  Sabine  Lake  to  a  point  in  the  mainland  at  or 
near  the  town  of  Port  Arthur.    The  channel  actually  laid  out  by  the 
company,  and  the  location  given  it,  begins  at  Sabine  Pass,  several 
miles  above  the  Gulf,  and  without  touching  the  waters  of  Sabine 
Lake,  and  going  along  and  across  that  lake  to  the  mainland  near 
Port  Arthur,  goes  directly  into  the  mainland  %Wthitt  200  feet  Of  its 
banning  point,  several  miles  from  the  town  of  Port  Arthur,  and 
nms  the  rest  of  its  route  through  the  mainland,  bordering  on  and 
along  Sabine  Lake  till  it  reaches  Port  Arthur.    The  land  bordering 
upon  Sabine  Lake,  and  particularly  the  land  of  the  appellant  through 
which  the  channel  is  to  be  constructed,  is  open,  unimproved,  low. 
flat,  salt  marsh,  unfit  for  cultivation  of  any  kind,  and  practically  in 
high  water  the  borders  of  the  lake  are  not  well  defined.    Assum- 
ing that  the  beginning  of  the  piropcTsed  channel  in  the  waters  of 
Sabine  Pass  is  equivalent  to  beginning  at  the  Gulf  of  Mexico,  the 
proper  location  of  the  channel  therefrom  seems  to  depend  upon  the 
force  and  effect  of  the  words  "along  and  across"  in  article  721,  and 
"across,  along,  through,  or  upon"  in  paragraph  .3,  §  722.    "Across" 
the  waters  of  any  bay  would  seem  to  warrant  the  locating  of  a  chan- 
nel in  and  through  any  bay  in  any  direction.    "Across,  through,  or 
upon"  the  waters  of  any  bay  certainly  warrants  a  channel  in  any 
direction.    "Along  the  waters  of  any  bay"  does  not  necessarily  mean 
over,  in,  or  through  the  waters,  and  may  well  mean  along  the  bor- 
ders of  any  bay;  and  in  the  statutes  under  consideration  it  seems  to 
mean  that  or  nothing.    Considering  the  object  of  the  statutes  and 
the  purposes  of  the  appellee  company,  the  narrow  construction  con- 
tended for  is  not  admissible. 

Concluding,  as  we  do,  that  the  charter  of  the  appellee  company 
anthorizes  it  to  construct  its  channel  along  the  route  proposed,  and 
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thereby  to  pass  through  and  over  appellant's  land,  and  by  proper  pro- 
ceedings expropriate  the  said  land,  the  next  proposition  is:  Under 
the  peculiar  circumstances  of  this  case,  is  the  appellant  entitled  to 
an  injunction  pendente  lite  to  restrain  the  appellee  company  from 
entering  upon  the  said  land  for  th^  purpose  of  digging  its  channel 
until  the  final  determination  of  the  expropriation  suit,  and  the  pay- 
ment of  the  damages  awarded?  Section  17  of  article  1  of  the  Texas 
constitution  reads  as  follows: 

"No  person's  property  shall  be  taken,  damaged,  destroyed  or  applied  to 
public  use  without  adequate  compensation  being  made,  unless  by  the  consent 
of  such  person;  and  when  taken,  except  for  the  use  of  the  state,  such  com- 
pensation shall  be  first  made,  or  secured  by  a  deposit  of  money,  and  no 
irrevocable  or  uncontrollable  grant  of  special  privileges  or  immanitlee  shall 
be  made,  but  all  privileges  and  franchises  granted  by  the  legislature,  or  cre- 
ated under  Its  authority,  shall  be  subject  to  the  control  thereof." 

The  articles  of  the  Revised  Statutes  of  1895  of  Texas  bearing  on 
the  question  read  as  follows: 

"Art.  4463.— When  the  said  commissioners  shall  have  assessed  the  dsunases 
they  shall  reduce  their  decision  to  writing,  stating  therein  the  amonnt  of 
damages  due  the  owner  of  such  real  estate,  if  any  be  found  to  be  doe,  and 
shall  date  the  same  and  sign  it,  and  shall  tile  the  said  assessment,  together 
with  all  other  papers  connected  with  the  case,  with  the  county  judge  witlioat 
delay." 

"Art.  446S.— If  either  party  be  dissatisfied  with  the  decision  of  such  com- 
missioners he  may,  within  ten  days  after  the  same  has  been  filed  with  the 
county  judge,  file  his  opposition  thereto  In  writing,  setting  forth  the  particu- 
lar cause  or  causes  of  his  objection,  and  thereupon  the  adverse  party  shall  be 
cited,  and  said  cause  shall  be  tried  and  determined  as  in  other  civil  causes 
in  said  conrt 

Art.  4460.— If  no  objections  are  filed  to  such  decision  within  the  time  iwe- 
scribed  in  the  precedlpg  article,  the  county  judge  shall  cause  the  said 
decision  to  be  recorded  in  the  minutes  of  said  court,  and  may  issue  the 
necessary  process  to  enforce  the  same." 

"Art.  4471.— In  no  case  shall  such  corporation  be  entitled  to  enter  upon  and 
take  the  property  condemned  without  first  having  paid  whateyer  amonnt  at 
damages  and  costs  may  have  been  awarded  or  adjudged  against  It." 

Construing  these  statutes,  the  Texas  supreme  court,  in  Qnlf,  O.  & 
S.  F.  By.  Co.  V.  Ft.  Worth  &  R.  G.  Ry.  Co.,  86  Tex.  537,  546,  26  8. 
W.  54,  60,  said: 

"Under  the  law  the  award  could  not  be  made  the  judgment  of  the  conrt 
until  after  the  expiration  of  ten  days  from  the  time  it  was  returned  into 
court,  and  during  that  time  plaintlft,  by  filing  his  objections  to  it,  would  have 
been  entitled  to  a  trial  de  novo  before  a  jury,  by  which  objections  it  wonld 
have  set  aside  the  award,  and  thus  have  secured  ample  protection  before  the 
county  court,  with  the  right  of  appeal  to  the  court  of  civil  appeals  if  its  rights 
were  not  fully  protected  by  the  judgment  of  the  county  court." 

In  Travis  Co.  T.  Trogdon,  88  Tex,  302,  31  S.  W.  358,  the  court  held, 
in  eifect,  that  where  the  condemnation  was  for  the  use  of  the  state 
the  statute  might  provide  for  entry  upon  payment  of  the  assessnaent 
made  by  the  commissioners,  tliereby  inferentially  holding  the  con- 
verse to  be  true,  i.  e.  if  the  condemnation  is  for  the  benefit  of  private 
corporations,  and  not  of  the  state,  payment  of  the  amount  awarded 
will  not  authorize  the  condemning  party  to  occupy  and  use  the  land. 

In  Ditch  Co.  v.  Hudson,  85  Tex,  587,  22  S.  W.  398,  the  commission- 
ers had  reported,  and  the  amount  of  tiieir  award  had  been  paid  into 
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eonrt  by  the  condemning  party,  at  the  time  the  owner  applied  for 
injunction  to  prevent  entry  upon  his  land,  and  the  court  held  that  an 
injunction  to*  prevent  entry  upon  the  land  should  be  granted,  to  con- 
tinue till  the  condemnation  proceedings  were  finally  determined. 

These  decisions  of  the  highest  court  of  the  state  of  Texas  on  the 
construction  of  the  constitution  and  expropriation  statutes  of  the 
state  show  that  the  appellee  company  had  no  right  to  enter  upon  the 
lands  of  the  appellant  for  the  purpose  of  digging  its  canal  until  com- 
pensation had  been  made,  or  the  dsunages  had  been  judicially  as- 
sessed, and  the  amount  thereof  deposited;  and  that  the  deposit  made 
by  the  appellee  company  in  the  county  court  of  Jefferson  county  upon 
the  award  made  in  that  court,  and  afterwards  vacated,  is  without 
value;  and  it  may  be  conceded  that  such  will  be  the  decree  in  the 
mstant  case  on  final  hearing.  This,  however,  does  not  meet  the  ques- 
tion  in  hand.  The  present  application  is  for  an  injunction  pendente 
lite  to  restrain  the  appellee  company  from  committing  trespass,  and 
to  compel  the  appellee  to  desist  from  further  trespassing,  and  to  aban- 
don the  digging  of  its  channel  pending  and  until  the  final  determi- 
nation of  Uie  litigation.  Such  injunctions  are  issued  in  the  circuit 
court  in  the  sound  discretion  of  the  chancellor,  to  prevent  irrepara- 
ble injury  pending  the  final  determination  of  the  rights  of  the  par- 
ties. It  is  only  recently  such  discretion  could  be  reviewed  on  ap- 
peal, and  the  effect  of  the  appeal  is  merely  to  substitute  the  judg- 
ment and  discretion  of  the  appellate  court  for  the  judgment  and  dis- 
cretion of  the  circuit  court. 

The  circumstances  of  this  case  are  peculiar.  The  case  does  not 
show  a  simple  case  of  contest  as  to  the  value  of  certain  lands  to  be 
expropriated  for  a  canal;  it  rather  shows  an  attempt,  of  course  with- 
in the  party's  right,  to  defeat  entirely  the  construction  of  the  canal; 
and  the  grounds  of  attack  cover  many  matters  which,  if  well  taken, 
would  be  fatal  to  the  projected  improvement  without  in  the  slightest 
degree  benefiting  the  appellant  The  appellant  only  owns  an  undi- 
vided one-eighth  interest  in  the  lands  sought  to  be  expropriated,  and, 
although  it  is  shown  to  be  low,  flat,  salt  marsh,  unfit  for  human 
habitation,  and  unfit  for  farming  or  cultivation  of  any  kind,  he  claims 
for  it  a  value  of  f 200  per  acre  on  the  water  front  and  f  100  per  acre 
back  from  the  water,  while  his  co-owners  of  the  other  seven-eighths 
of  the  same  land  have  acquiesced  in  the  condemnation  at  the  com- 
paratively insignificant  figure  of  less  than  |6  per  acre.  Considering 
the  character  of  the  land,  it  is  by  no  means  certain  that  any  kind  of 
canal  digging  done  upon  it  pending  the  litigation  would  do  any  sub- 
stantial injury,  even  if  thereafter  the  canal  should  be  abandoned. 
A  jury  of  the  freeholders  in  Jefferson  county  awarded  the  sum  of 
f28l.80  as  the  actual  damages  to  the  appellant  for  the  expropriation 
sought,  and  that  amount  of  money  has  been  deposited  to  the  credit 
of  the  appellant.  The  circuit  judge  required  the  appellant  to  file  a 
bond  in  the  sum  of  $5,000,  conditioned  to  pay  all  damages  which 
may  be  finally  adjudged  against  the  Port  Arthur  Channel  &  Dock 
Company  in  the  condemnation  proceedings.  Without  repressing  any 
opinion  as  to  the  real  value  of  the  land  in  question,  we  are  of  opin- 
ion that  the  deposit  already  made  and  the  bond  required  by  the 
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circuit  court  fully  protect  the  appellant  from  all  damages  he  may 
possibly  incur  pending  the  litigation,  and  that  no  injunction  pend- 
ing the  said  litigation  is  necessary  to  prevent  irreparable  injury. 

The  other  questions  raised  by  the  assignments  of  error  need  not  be 
passed  upon  at  this  time.  The  order  of  the  circuit  court  appealed 
from  is  affirmed. 


GLOVER  et  al.  ▼.  EQUITABLE  MORTG.  CO.  OF  KANSAS  CITY  et  HL 

(Circuit  Coui;t  of  Appeals,  Fifth  Circuit     May  17,  1898.) 

No.  669. 

1.  CoNTBACTs— What  Law  Govbrjjs.- 

Complainants,  husband  and  wife,  consulted  their  attorney  at  Memphis, 
Tenn.,  about  securing  a  loan  on  Mississippi  real  estate.  He  advised  them 
to  visit  the  office  of  a  loan  company  at  Vicksburg,  Miss.,  with  him,  which 
the  husband  did.  A  bargain  was  struck,  and  papers  drawn,  which  were 
sent  to  Memphis  for  the  wife's  signature.  The  notes  were  payable  in  New 
York,  and  tlie  money  was  sent  from  Vicksburg  to  Memphis  to  complain- 
ants. The  attorney  received  a  commission  on  loans  from  the  company. 
Betd,  that  the  contract  was  a  Mississippi  contract,  to  be  construed  by  the 
laws  of  Mississippi. 

9.  UscRY— Somcitor's  Fees  on  Moktgaoes. 

Provision  In  a  deed  of  trust  for  the  payment  of  aoUdtor's  fees  on  de- 
fault in  no  way  atCects  the  rate  of  Interest  thereon. 

8.  Bamb— Provision  against  Taxation. 

Provisions  in  a  trust  deed  giving  the  mortgagee  the  right  to  declare  the 
principal  due  In  case  of  taxation  by  the  state  of  the  deed  or  debt  is  not  a 
means  of  evading  the  usury  law. 

Appeal  from  the  Circuit  Ck>urt  of  the  United  Stat^  for  the  North- 
em  District  of  Mississippi. 

The  facts  are  practically  conceded  to  be  as  found  by  the  trial  judge, 
as  follows: 

"This  suit  was  originally  brought  In  the  chancery  court  of  De  Soto  county, 
Mississippi,  and  removed  Into  this  court  on  the  petition  of  the  defendants. 
The  bill  of  complainants  alleges  that 'the  contract  was  executed  In  the  state 
of  Tennessee,  and  usurious,  and  to  be  performed  in  New  York;  and.  If  a 
New  York  contract,  usurious,  and  usurious  if  construed  under  the  laws  of 
the  state  of  Mississippi.  •  •  *  The  facts  in  this  case  are  substantially  stated 
as  follows:  C.  C.  (Jlover  and  wife  needed  money,  and  applied  to  Caldwell  & 
Co.,  of  Memphis,  Tennessee,  for  It,  or  contemplated  doing  so.  C.  C.  Glover 
went  to  the  law  office  of  Mr.  A.  S.  Buchanan,  in  the  city  of  Memphis,  Tennes- 
see, to  get  him  to  prepare  an  abstract  of  title,  and  desired  to  borrow  as  much 
as  twenty  thousand  dollars  on  bis  and  his  wife's  plantation  in  De  Soto  county, 
Mississippi.  Mr.  Buchanan  suggested  to  Jlr.  Glover  that  he  would  like  to 
negotiate  the  loan  through  the  Equitable  Mortgage  Company  for  him  (Buch- 
anan having  no  authority  for  making  any  loan  for  said  company,  or  concluding 
any  negotiation  at  any  time  In  the  state  of  Tennessee,  or  in  the  state  of  New 
York,  or  In  the  state  of  Mississippi.  The  extent  of  his  authority  was  to 
solicit  loans  for  the  Equitable  Mortgage  Company,  for  which  the  company 
paid  him  a  commission  if  they  approved  the  loans);  that  it  would  be  to  his 
(Buchanan's)  Interest.  C.  C.  Glover  thereupon  agreed  to  make  application 
through  Mr.  Buchanan  to  the  Equitable  Mortgage  Company  at  Vicksburg, 
Mississippi,  and  expressed  himself  as  being  in  a  hurry  to  get  the  money  as 
soon  as  possible.  Mr.  Buchanan  assured  Glover  that  the  Equitable  Mortgage 
Company  were  very  prompt  in  the  transaction  of  business,  and  that  it  would 
greatly  facilitate  matters  If,  Instead  of  correspondence  with  the  company  at 
Vicksburg,  Mississippi,  be  would  accompany  blm  to  Vicksburg,  and  there 
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have  a  personal  conference  •with  the  ofBcers  or  agents  of  the  company,  at  their 
offlce,  and  discuss  with  them  all  the  business  details,  and  all  the  questions 
arishig  about  the  title  and  the  sufficiency  of  the  security.  Mr.  Buchanan  rep- 
resented to  Glover  that  the  trip  could  be  made  to  effect  the  purpose  of 
practically  closing  the  loan,  and  It  ■was  for  this  reason  the  trip  was  made  to 
Vlcksburg  by  Mr.  Buchanan  and  Mr.  Glover.  They  left  Memphis  on  Sunday, 
the  6th  day  of  January,  1889,  and  arrived  at  Vlcksburg,  Mississippi,  on  the 
afternoon  of  the  same  day.  On  the  following  day,  Monday,  .Tannary  7,  1889. 
they  went  to  the  office  of  the  Equitable  Mortgage  Company  in  the  city  of 
Vlcksburg,  and  submitted  to  the  representatives  of  said  company  an  abstract 
of  title  to  the  lands  situated  in  De  Soto  county,  state  of  Mississippi,  belonglnj; 
to  Mr.  and  Mrs.  Glover,  together  with  certain  affidavits  to  prove  the  abstract 
of  title.  All  of  said  papers  were  also  submitted  to  Miller,  Smith,  and  Hlrsch, 
attorneys  of  said  mortgage  company.  Glover  then  and  there  appointed 
Bnchanan  his  agent,  aud  an  application  for  a  loan  of  twenty  thousand  dollars 
was  then  and  there  made  to  the  Equitable  Mortgage  Company  by  Glover. 
Tbe  mortgage  or  deed  of  trust  and  the  notes  were  all  written  and  prepared 
then  and  there,  and  for  the  accommodation  of  Mrs.  Glover,  though  dated  and 
written  at  Vlcksburg,  In  the  state  of  Mississippi,  the  deed  of  trust  and  notes 
were  sent  to  Memphis,  in  the  state  of  Tennessee,  and  there  signed  and  executed 
by  the  complainants  to  prevent  Mrs.  Glover  from  making  a  trip  to  Vlcksburg. 
and  not  for  the  benefit  of  the  Equitable  Mortgage  Company.  Mrs.  Glover 
knew  of  her  husband's  trip  to  Vlcksburg  with  Mr.  Buchanan,  and  that  it  was 
to  borrow  money.  The  Equitable  Mortgage  Company  had  no  offlce  or  place 
of  business  in  the  state  of  Tennessee,  and  did  no  business  in  that  state,  but 
had  an  offlce  and  place  of  business  In  the  state  of  Mississippi,  and  did  business 
In  said  state  from  1887  until  they  failed,  to  September,  or  thereabouts,  1893. 
The  notes,  as  before  stated,  were  written  and  dated  In  Vlcksburg,  Miss.,  and 
made  payable  at  the  offlce  of  said  Equitable  Mortgage  Company  In  the  city 
of  New  York,  state  of  New  York,  and  signed  by  Mr.  and  Mrs.  Glover  In  the 
city  of  Memphis,  Tennessee.  When  this  was  done,  the  mortgage  was  to  be 
delivered  to  the  clerk  of  the  chancery  court  of  De  Soto  county,  at  Hernando, 
then  placed  upon  the  records  of  said  court,  and  delivered  to  said  company 
at  Vlcksburg,  and  when  this  was  done  twenty  thousand  dollars  was  for- 
warded to  the  complatoants  from  Vlcksburg,  Miss.,  to  Memphis,  In  the  state  of 
Tennessee,  and  they  received  that  amount." 

H.  D.  Minor  and  J.  W.  Buchanan,  for  appellants. 

J.  Hirsh,  Murray  F.  Smith,  and  T.  M.  Miller,  for  appellees. 

Before  PARDEE  and  McGORMIGK,  Circuit  Judges,  and 
8WAYNE,  District  Judge. 

PARDEE,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court 

The  circuit  court  found  that  th^  loan  in  question  "was  made  in 
the  city  of  Vlcksburg,  and  therefore  a  Mississippi  contract,  and  not 
intended  as  a  mere  cover  for  usury,  and  must  be  construed  under 
the  laws  of  Mississippi,  and  is,  therefore,  not  usurious" ;  aud  there- 
upon entered  a  decree  dismissing  the  complainants'  bill.  In  this  find- 
hig  we  concur.  The  loan  company  was  located  in  Mississippi,  and  the 
property  mortgaged  was  in  the  same  state.  The  agreement  to  make 
the  loan  on  the  security  offered — ^the  meeting  of  minds — was  in  the 
state  of  Mississippi,  and  it  is  clear  from  the  evidence  that  the  parties 
intended  that  it  should  be  a  Mississippi  contract.  Mr.  A.  S.  Buch- 
anan was  a  mere  solicitor,  and,  while  paid  by  the  loan  company,  ap- 
pears to  have  acted  in  the  interest  of  and  for  both  parties.  He  cer- 
tauly  was  no  such  agent  of  the  loan  company  as  was  authorized  to 
agree  to  any  of  the  terms  of  the  contract.    The  fact  that  the  note 
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and  deed  of  trust  dated  at  Vicksbnrg,  Miss.,  were  executed  in  Mem- 
phis, Tenn.,  is  a  circumstance  fully  explained  by  the  evidence.  The 
loan  is  not  usurious  under  the  laws  of  Mississippi,  because  the  rate  of 
interest  agreed  upon  was  permitted  by  the  laws  of  that  state.  The 
provision  in  the  deed  of  trust  as  to  the  payment  of  solicitor's  fees 
on  default  relates  to  a  contingency  which  in  no  way  affects  the  rate 
of  interest.  Spain  v.  Hamilton's  Adm'r,  1  Wall.  624,  626  j  Meacham 
V.  Pinson,  60  Miss.  217,  226.  The  provision  with  reference  to  the 
right  of  the  loan  company  to  declare  the  unpaid  principal  doe  in 
case  of  taxation  by  the  state  of  the  deed  of  trust  or  debt  is  also 
based  on  a  .contingency,  and,  as  we  construe  the  contract,  it  war- 
ranted, in  no  event,  any  higher  rate  of  interest  than  the  10  per  cent, 
stipulated.  See  Spain  v.  Hamilton's  Adm'r,  supra;  Dugan  v.  Lewis 
(Tex.  Sup.)  14  S.  W.  1024;  Williams'  Heirs  v.  Douglass  (La.)  17 
South.  805;  Gillmour  v.  Ford  (Tex.  Sup.)  19  S.  W.  442.  The  decree 
of  the  circuit  court  is  affirmed. 


BAND  et  al.  ▼.  COLUMBIA  NAT.  BANK  OF  TACOMA,  WASH.,  et  aL 

(Circuit  Court,  D.  Minnesota.   June  16,  189&) 

Baitk  Stock— Owner's  LiABnirrv. 

Where  one  subscribes  for  part  of  an  increased  Issue  of  national  bank 
stock,  but  actually  receives  original  stock  Instead,  and  holds  It  for  sev- 
eral years,  receiving  dividends  and  paying  assessments  thereon,  he  will 
be  liable,  upon  failure  of  the  bank,  to  assessment  on  such  stock  by  the 
comptroller  of  the  currency. 

This  was  a  suit  in  equity  by  Alonzo  T.  Rand,  Bufus  R.  Rand,  and 
Kate  A.  Ogle  against  the  Columbia  National  Bank  of  Tacoma,  Wash- 
Philip  Tillinghast,  its  receiver,  and  James  H.  Eckels,  as  comptroller 
of  the  currency,  to  enjoin  the  prosecution  of  actions  at  law  by  said 
receiver  to  recover  an  assessment  made  by  the  comptroller  on  certain 
shares  of  the  bank's  stock. 

A.  B.  Jackson,  for  complainants. 
J.  B.  Atwater,  for  defendants. 

LOCHREN,  District  Judge.  The  bill  of  complaint  in  this  suit 
alleges  the  organization  of  the  defendant  the  Columbia  National 
Bank  of  Tacoma,  Wash.,  under  the  national  banking  laws  of  the 
United  States  on  September  2,  1891,  with  a  banking  capital  of  f200,- 
000,  divided  into  2,000  shares  of  *100  each;  and  that  on  the  24th 
day  of  October,  1895,  the  defendant  James  H.  Ekkels,  comptroller 
of  the  currency,  took  possession  of  said  bank  and  its  books  and  as- 
sets, and  later  transferred  the  same  to  the  defendant  Philip  Til- 
linghast, whom  he  appointed  receiver  of  said  bank;  and  that  said 
Eckels,  as  such  comptroller,  on  June  22,  189G,  made  an  assessment 
and  requisition  upon  the  shareholders  of  said  bank  of  f61  on  each 
and  every  share  of  the  capital  stock  of  said  bank.  Also  that  said 
Tillinghast,  as  such  receiver,  has,  by  direction  of  said  comptroller, 
begun  an  action  at  law  in  this  court  against  every  one  of  said  corn- 
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plainantB,  wherein  he  seeks  to  recover  of  every  of  said  complain- 
anta,  severally,  the  sum  of  13,050  and  interest,  being  the  amount  of 
said  assessment  upon  50  shares  of  the  capital  stock  of  said  bank, 
which  said  llllinghast,  as  such  receiver,  alleges  was  owned  by  each 
of  the  complainants  at  the  time  of  the  failure  of  said  bank.  The 
complainants  aver  that  they  are  not,  and  never  were,  shareholders 
of  said  bank,  but  that  on  the  12th  day  of  January,  1892,  the  share- 
holders of  said  bank  duly  passed  the  following  resolution : 

"Resolred,  that  under  the  proTlBlons  of  tbe  act  of  May  1,  1886,  the  capital 
(lock  of  this  association- be  Increased  In  the  sum  of  $30U,000,  making  the 
total  capital  $500,000.  Further  resolved,  that,  as  the  money  paid  in  amounts 
to  ^,(XX)  or  more,  the  president  or  cashier  be  authorized  to  certify  the 
same  to  the  comptroller  of  the  currency,  and  shall  so  continue  to  certify  until 
tbe  said  $300,000  is  paid  in." 

And  that  thereafter,  on  or  about  July  1,  1892,  each  of  said  com- 
plainants subscribed  for  50  shares  of  such  proposed  increase  of  the 
capital  stock  of  said  bank,  and  paid  to  said  banking  association  the 
amount  of  |5,100  in  full  upon  such  subscription,  taking  its  receipt 
.therefor  in  the  form  of  certificate  for  50  shares  of  the  capital  stock 
of  said  bank;  but  that  such  proposed  increase  of  stock  was  never, 
except  in  part,  subscribed  for,  and  was  abandoned;  and  that  an  in- 
crease of  such  stock  of  1150,000,  afterwards  certified  by  the  comp- 
troller, had  never  been  subscribed  for  nor  paid  in,  and  that  such  cer- 
tification by  the  comptroller  was  and  is  null  and  void.  The  object 
of  this  suit  is  to  enjoin  the  said  actions  at  law,  and  any  attempted 
collection  of  the  said  assessments  against  complainants.  No  service 
was  had  npon  the  comptroller,  and  he  does  not  appear;  and  this  suit, 
together  with  the  three  actions  at  law  sought  to  be  restrained,  n; 
submitted  npon  the  stipulated  facts,  supplemented  by  a  very  little 
oral  testimony  taken  at  the  hearing.  The  evidence  supports  the 
allegations  of  the  bill  as  to  the  organization  of  the  bank,  and  theadop- 
tion  by  the  shareholders  of  the  resolution  of  January  12,  1892,  for 
the  increase  of  the  capital  stock  of  the  bank  to  |500,000;  and  shows 
that  on  July  18,  1892,  the  complainant  Alonzo  T.  Band  was  at  the 
ofSce  of  said  bank  in  Tacoma,  and  was  informed  of  the  proposed 
increase  of  the  stock  of  said  bank  to  |500,000,  and  that  he  was  de- 
sirous to  obtain  stock  of  that  bank  for  himself  and  for  the  other 
complainants,  and  then  subscribed  for  60  shares  of  the  capital  sto<^k 
of  said  bank  for  himself  and  for  a  like  amount  for  each  of  the  other 
complainants  at  f  101  per  share,  to  be  paid  on  call  of  the  said  bank, 
the  certificates  of  stock  to  be  sent  to  the  Nicollet  National  Bank  of 
Minneapolis,  Minn.  On  the  19th  day  of  July,  1892,  the  vice  president 
of  said  Columbia  National  Bank  inclosed  to  the  cashier  of  the  Nicol- 
let National  Bank  three  certificates  of  the  original  stock  of  said 
Columbia  National  Bank,  one  for  each  of  the  above-named  complain- 
ants, each  certificate  stating  that  the  capital  stock  of  Said  Oolumbia 
National  Bank  was  |200,000,  and  that  the  complainant  named  there- 
in was  the  owner  of  50  shares  of  f  100  each  in  the  capital  stock  of  the 
Columbia  National  Bank  of  Tacoma,  directing  said  cashier  to  de- 
liver snch  certificates  of  stock  to  the  parties  named  therein  on  pay- 
ment of  |5,050  for  each  certificate,  and  that  such  certificates  were, 
on  July  23,  1892,  delivered  to  the  complainants,  respectively,  who 
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each  paid  for  his  or  her  own  certificate  the  said  snm  of  |6,0S0.  On 
January  3.  1893,  each  of  said  complainants  was  paid  bj  said  Colom- 
bia National  Banlc  the  sum  of  f200,  being  a  stock  diridend  of  4  per 
cent  declared  by  said  bank  on  December  30,  1892;  and  on  January 
2,  1894,  each  of  said  complainants  was  paid  by  said  Colombia  Na- 
tional Bank  another  sum  of  f200,  being  another  stock  dividend  of 
4  per  cent.,  declared  by  the  same  bank  on  December  28,  1893.  On 
July  18,  1895,  the  comptroller  of  the  currency  notified  said  Columbia 
National  Bank  that  he  found  its  capital  stock  impaired,  and  required 
it  to  assess  its  capital  stock  25  per  cent.,  which  was  done,  and  in 
compliance  therewith  each  of  the  complainants  paid  to  said  bank 
fl,230.  On  the  25th  day  of  July,  1895,  the  board  of  directors  noti- 
fied the  comptroller  of  the  said  resolution  of  January  12,  1892,  to  in- 
crease by  1300,000  the  capital  stock  of  said  bank,  and  that  f  150,- 
000  had  been  paid  in  and  certificates  issued  therefor,  and  requested 
the  comptroller  to  approve  the  increase  to  f350,000.  After  fur- 
ther correspondence  and  action,  needless  to  refer  to,  this  increase  of 
capital  stock  of  said  bank  to  |350,000  was  approved  by  the  comp- 
troller October  23,  1895,  and  two  days  later  the  comptroller  put  the 
bank,  as  insolvent,  into  the  hands  and  charge  of  a  receiver. 

The  testimony  of  Alonzo  T.  Rand  indicates  that  in  his  conference 
on  July  18,  1892,  with  the  ofBcers  of  the  Columbia  National  Bank 
of  Tacoma,  its  then  last  printed  statement,  of  July  12,  1892  (Exhibit 
15),  was  put  in  his  hands,  stating  that  the  bank  was  increasing  its 
capital  to  |500,000,  and  therefore  it  was  this  proposed  increase 
alone  that  he  bargained  concerning.  There  was  nothing  in  the 
situation  or  in  the  negotiation  to  indicate  on  the  part  of  Mr.  Band 
any  preference  for  the  proposed  new  stock  over  tixe  original.  The 
subscription  for  the  stock  was  different  in  its  terms  from  any  other 
subscription  for  the  new  or  increased  stock.  But,  admitting  that 
this  subscription  was  intended  and  understood  to  be  for  the  increase 
stock  only,  it  is  certain  that  the  certificates  of  stock  which  were  on 
the  next  day  sent  by  the  vice  president  of  the  Columbia  National 
Bank  to  the  cashier  of  the  Nicollet  National  Bank  for  delivery  to 
the  subscribers  on  payment,  were  for  original  stock  of  the  Columbia 
National  Bank,  and  so  appeared  upon  the  face  of  each  certificate. 
That  particular  stock  was  therefore  offered,  accepted,  and  paid  for,  as 
the  stock  bargained  for,  or  in  lieu  of  the  stock  bargained  for.  Being  so 
accepted  and  paid  for,  the  purchaser  cannot  be  permitted,  after  hold- 
ing it  several  years,  and  receiving  di\1dends  and  paying  assessment* 
upon  it,  to  claim  now,  after  the  ccdiapse  of  the  bank,  that  it  was  not 
the  kind  of  stock  which  he  at  first  supposed  he  subscribed  for.  Even  if 
the  certificates  of  stock  delivered  to  the  compdainants  could  have  been 
regarded  as  receipts  for  money  paid  on  subscription, — though  they 
state  no  amount, — and  only  to  be  considered  certificates  of  stock 
when  the  increase  on  which  the  payment  was  made  was  approved  by 
the  comptroller,  still  such  approval  was  bad  before  the  failure  of  the 
bank.  The  resolution  of  January  12, 1S92,  under  which  the  subscrip- 
tions for  increase  were  made,  expressly  provided  for  increase  by  in- 
stallments, or  in  part,  to  the  amount  of  paid-in  subscriptions  when- 
ever certified  to  amount  to  |50,000  or  more.    Such  certificate  was 


Digitized  by 


Google 


T/)VE  V.  \vhk:elf:b.  523 

made  to  the  comptroller  before  hie  approval  of  the  f  150,000  increase, 
and  whatever  was  done  September  9, 1895,  whether  vaKd  ot  not,  was 
nnneceesary.  The  case  is  a  bard  one  npon  the  stockholders,  as  is 
every  case  where  they  have  to  make  good  the  losses  caused  by  un- 
wise or  dishonest  management.  But  as  against  the  receiver,  who  rep- 
resents the  creditors  of  the  Ckilumbia  National  Bank,  there  is  no 
equity  in  the  contention  of  the  complainants.  Decree  will  be  entered 
dismissing  the  bill,  with  costs.  In  the  law  cases,  counsel  will  draft 
proper  findings. 


LOVE  V.  WHEELER. 

(Circuit  Court,  S.  D.  New  York.    May  27, 1808.) 

Btoce  Hku>  n»  Tbust — Assionmknt — Ascertaiumknt  and  Accoustino. 

Complainant's  assignor  delivered  to  defendant  a  large  amount  of  stock 
in  a  corporation  in  which  he  was  the  principal  stockholder,  and  of  which 
defendant  was  the  general  manager.  Defendant  had  power  to  transfer 
tiie  stock,  and  alleged  that  be  held  a  portion  of  it,  which  be  bad  trans- 
ferred to  himself,  under  a  parol  trust  agreement,  for  the  promotion  and 
benefit  of  the  corporation  and  the  protection  of  persons  who  might  be 
induced  to  invest  in  It,  but  produced  no  evidence  in  support  of  bis  testi- 
mony to  that  efltect,  while  the  letters  and  other  documentary  evidence 
all  showed  tbat  the  directions  of  the  owner,  as  given  from  time  to  time. 
as  to  the  di^qtoaal  of  the  stock,  were  to  be  followed.  Defendant  alleged 
and  testified  tbat  a  portion  of  the  stock  was  held  for  the  joint  benefit  of 
himself  and  complainant's  assignor,  but  the  evidence  was  vague  and  un- 
satisfactory. Held,  that  the  stock  admitted  to  be  held  in  trust  was  so 
held  for  the  exclusive  benefit,  and  subject  to  the  direction,  of  complain- 
ant's aasignor.  and  should  be  transferred  to  defendant,  as  trustee  for 
complaioant,  and  that  complainant  is  entitled  to  an  ascertainment  of  all 
tile  stock  held  by  defendant,  and  an  accounting  as  to  receipts  and  dis- 
bursements, if  any,  by  the  trustee. 

This  was  a  suit  in  equity,  brought  by  Bobert  W.  P.  Love  against 
Albert  G.  Wheeler  for  an  accounting  as  to  certain  stock  delivered 
to  Wheeler  in  trust  by  John  0.  Love,  and  assigned  to  complainant. 
The  ruling  is  upon  the  hearing  on  proofs  taken  on  both  sides. 

Wm.  S.  Beaman,  for  complainant 
Robert  L.  Harrison,  for  defendant. 

8HIPMAN,  Circuit  Judge.  The  bill  alleges  that  John  0.  Love, 
now  temporarily  residing  in  England,  was  on  August  14,  1895,  the 
beneficial  owner  of  a  large  amount  of  stock  of  the  Love  Electric 
Traction  Company,  and  th&t  the  defendant  was  the  trustee  for  said 
Love  of  about  20,000  shares  of  said  stock,  the  exact  number  of  shares 
the  complainant  being  unable  to  give;  that  on  August  14, 1895,  John 
C.  Love  assigned  to  his  son,  the  complainant,  all  the  father's  right 
in  this  stock  so  held  in  trust;  that  the  trust  is  still  open  and  continu- 
ing, and  the  defendant  has  never  rendered  any  account.  The  bill 
pirays  that  the  defendant  may  be  required  to  render  an  account  of 
the  trust,  and  of  all  property  held  under  it,  and  of  his  receipts 
and  disbursements  as  trustee;  and  for  other  and  further  relief  as 
may  seem  proper.  The  bill  does  not  state  the  terms  or  the  nature 
of  the  trust 
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The  answer  alleges  that  the  defendant  holds  the  stock  under  a 
tnist  agreement,  states  its  terms,  and  avers  that  he  has  never  sold  the 
stock;  that  none  of  the  objects  for  which  the  trust  was  created  have 
been  accomplished;  that  he  has  received  nothing;  that  claims  are 
pending  against  John  C.  Love,  and  until  they  are  settled  it  is  im- 
possible to  render  an  account.  Proofs  on  both  sides  were  there- 
upon taken. 

John  C.  Love  was  an  inventor  and  patentee  of  the  invention  de- 
scribed in  four  patents  for  improvements  in  a  conduit  system  for  elec- 
tric railways  and  in  electric  appliances.  On  October  18,  1890,  he 
entered  into  a  written  agreement  with  Albert  Q.  Wheeler,  the  defend- 
ant, now  a  resident  of  the  city  of  New  York,  and  citizen  of  the  state 
of  New  York,  in  regard  to  the  incorporation  of  a  company  with  a 
capital  of  |10,000,000,  for  the  development  of  these  patented  inven- 
tions. It  is  not  necessary,  for  an  adequate  knowledge  of  this  case, 
to  state  the  terms  of  this  agreement.  On  December  9,  1890,  the 
corporation,  by  the  name  of  the  Love  Electric  Traction  Company, 
was  established  in  Chicago,  111.,  with  a  capital  of  $10,000,000,  in  100,- 
000  shares  of  flOO  each,  for  the  purpose  of  placing  these  improve- 
ments in  active  operation.  John  C.  Love  subscribed  for  1)9,998 
shares,  Homer  N.  Hibbard  and  the  defendant  each  subscribed  for 
one  share.  Love  transferred  his  four  patents  to  the  company,  and 
received  on  January  5,  1891,  a  certificate  for  99,998  shares,  which, 
on  February  9,  1891,  was  exchanged  for  a  certificate  for  60.000 
shares  (which  were  to  be  treasury  stock),  and  33  certificates — ^Noe. 
5  to  37,  inclusive — ^for  49,998  shares  in  all.  All  these  certificates 
were  in  Love's  name.  On  May  7, 1891,  Wheeler,  who  was  and  is  the 
vice  president  and  general  manager  of  said  company,  received  from 
Love  certificates  Nos.  6,  7,  and  8,  for  5,000  shares  each,  and  certifi- 
cates 13  and  14,  for  1,000  shares  each,  making  17,000  shares  in  all. 
These  certificates  were  assigned  to  Wheeler,  and  are  the  bulk  of 
the  stock  which  is  the  subject  of  the  present  suit.  Wheeler  testi- 
fies that  they  were  received  by  him  in  trust,  in  accordance  with  an 
oral  trust  agreement  which  was  made  before  the  organization  of  the 
company,  which  was  never  put  in  writing,  and  has  never  been  modi- 
fied. This  agreement,  Wheeler  testifies,  was  that  he  should  "hold 
the  stock  for  the  benefit  of  the  company,  and  for  its  promotion,  until 
it  should  get  on  a  financial  basis,"  and  to  carry  out  certain  agree- 
ments which  were  "to  protect  the  parties  investing  in  the  Love  Com- 
pany, take  care  of  the  personal  obligations  of  Mr.  Love,  and  the 
assignment  of  patents  for  the  company  and  Mr.  Love,  and  any  of  the 
obligations,  and  to  hold  it  so  that  it  should  not  be  in  any  way  pnt 
upon  the  market  to  interfere  with  those  who  had  invested  in  the 
company."     He  further  testified  that: 

"The  nuderstanding  in  holding  this  stock  as  trustee  was  that  It  was  to  be 
held  so  as  not  to  interfere  with  the  investiuents  of  any  that  might  come  in 
t'als  company  to  assist  in  the  financing  of  the  conii>any,  and  I  calculated  that 
that  would  cover  all  that  had  any  Interest  in  the  Love  Company,  and  the  names 
of  the  persons  would  be  the  names  of  the  stockholders.  The  principal  Idea 
of  forming  this  trusteeship  was  for  the  protection  of  those  who  were  Inter- 
ested and  to  be  interested  in  this  company." 

The  witness  further  explained  the  trust  agreement  as  follows: 
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"The  company  ■wm  Incorporated  in  the  winter  of  1890,  with  the  onderstand- 
in;;.  If  incorporated,  that  this  block  of  stock  should  remain  Id  my  hands  until 
tim  company  was  properly  financed,  in  order  that  the  inrestmentB  of  those 
coming  into  the  company  could  not  In  any  way  be  impaired  by  It;  and 
efforts  were  made  in  every  direction  from  that  time  until  this  to  try  to  get  the 
proper  people  who  could  bare  influence  to  assist  the  company  in  having 
its  system  adopted,  and  up  to  this  time  we  have  failed,  as  street-railroad  men 
are  absolutely  opposed  to  doing  anything  that  will  help  or  aid  the  adoption 
of  this  company's  system." 

In  regard  to  a  retransfer  to  Love  after  the  purposes  of  the  trust 
had  been  fnlfllled,  answers  were  made  by  Wheeler  in  reply  to  ques- 
tions as  follows: 

"There  was  no  agreement  that  after  the  purposes  of  the  trust  were  per- 
formed that  yon  were  to  retransfer  the  stock  to  Mr.  Loto?  A.  No;  no  such 
agreement.  The  purpose  of  placing  the  stock  there  was  to  finance  the  com- 
pany, and  it  would  have  been  necessary,  probably,  for  the  sale  of  such  stock 
and  the  accounting  to  Mr.  Love  for  what  might  be  due  him  under  such  sale; 
and  if  It  was  found  necessary  not  to  sell  all  of  It,  what  interest  he  would  be 
entitled  to  would  be  accounted  to  him  for."  "Were  you  in  any  event,  under 
this  trost,  to  retransfer  any  stock  to  Mr.  Love?  A.  There  was  never  anything 
stated  in  what  shape  It  might  be  returned  to  him.  It  might  have  been  re- 
turned by  retransfer,  as  you  call  it,  or  accounting  to  him  for  It." 

This  vague  and  inexact  statement  of  the  alleged  trust  seems,  in 
connection  with  Wheeler's  other  testimony,  to  mean  that  he  was  to 
hold  the  stock,  and  control  its  sale,  until  the  company  was  properly 
"financed,"  by  which  he  says  he  meant  until  the  company  has  a 
safficient  revenue  from  its  business,  and  that  he  was  to  sell  the  stock 
in  sach  manner  as  to  promote  the  financial  welfare  of  the  company, 
and  to  such  persons  as  would  not  interfere  with  the  interest  which 
was  in  control  of  the  company.  In  other  words,  Wheeler  held 
the  Btock  with  power  to  sell  it,  not  accordini;  to  Love's  directions  or 
individual  pecuniary  interest,  but  according  to  his  own  opinion  of 
the  proper  time  of  sale  and  proper  purchasers,  and  the  benefit  which 
would  come  to  the  company  from  its  sale.  The  company  has  never 
been  in  good  financial  condition,  and  the  time  has  never  arrived,  in 
Wheeler's  opinion,  when  the  stock  could  properly  be  sold.  'Diis 
so-called  trust  is  not  in  accordance  with  any  written  paper  or  docu- 
ment in  the  case  which  was  made  by  or  which  was  seen  by  Wheeler. 
On  May  7,  1891,  he  signed  the  following  receipt,  which  is  in  his 
handwriting: 

"Received  from  John  O.  Love,  certificates  numbers  as  follows  of  the  Love 
Electric  Traction  Comiwny  stock,  with  par  value  $100.00: 

Numbers. 

Certificate    6 5,000  shares. 

7 5,000       " 

"  8 5,000       " 

••         IS 1,000       •• 

"         14 1,000        " 

Total,  17,000  shares. 

"Same  to  be  held  by  me  In  trust  until  the  declaration  of  trust  given  by 
3obn  Q.  Shortall  to  John  C.  Love  has  been  carried  out,  when  I  am  to  dispose 
of  tbe  said  seventeen  thousand  shares  according  as  I  have  been  directed  by 
said  John  C.  Love." 

The  terms  of  the  Shortall  trust,  have  not  been  stated,  but  they 
have  been  apparently  satisfied,  and  have  no  bearing  upon  the  present 
case.     On  June  30, 1894,  Love  sent  Wheeler  the  following  directions: 
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"Yon  are  hereby  authorized  to  sell  for  lue  seventeen  thousand  five  hundred 
shares  of  the  capital  stock  of  the  LoTe  Electric  Traction  Company  now  held 
In  trust  by  you  for  the  sum  of  one  hundred  &  twenty-flve  thousand  oo/ioo 
dollars,  provided  the  same  shall  be  paid  to  me  on  or  before  November  1,  1894. 
Should  no  sale  be  consummated,  and  the  proper  payments  made  to  me  for  the 
same  on  that  date,  November  1,  1894,  then  you  shall  continue  to  bold  said 
stock  as  trustee,  same  as  before  this  letter  was  written." 

The  manner  in  which  this  additional  500  shares  came  into  the 
amount  held  by  Wheeler  will  be  stated  hereafter.  The  next  written 
declaration  of  the  authority  or  agency  by  Wheeler  is  contained  in 
what  is  called  Mr.  Love's  will,  dated  October  4,  1894.  In  this  singu- 
lar document  Wheeler  is  appointed  executor,  and  is  instructed  to 
follow  specific  directions  which  are  given,  and  which  are: 

"That  the  contract  authorizing  him  to  sell  seventeen  thousand  five  hundred 
shares  of  the  capital  stock  of  the  Love  Electric  Traction  Company,  whicb 
should  expire  Nov.  1st,  1894,  is  hereby  extended  as  to  time,  so  as  In  no  way 
to  upset  or  Interfere  with  the  carrying  out  of  the  provisions  herein  to  be  set 
forth  as  this,  my  last  will  and  testament. 

"Section  1.  It  Is  my  wish  to  set  aside  from  the  realization  of  my  effects  the 
sum  of  fifteen  thousand  oo/ioo  dollars,  which  must  be  used  to  settle  In  fall 
every  indebtedness  against  me,  and,  after  such  Indebtedness  has  been  fully 
liquidated,  and  receipts  lu  full  for  the  same  have  been  given,  I  authorize  the 
payment  of  the  following  sums  to  the  following  parties:  [These  sums  amount 
to  eighty-flve  thousand  dollars,  among  which  are  $25,000  to  Wheeler  and  his 
family.    The  will  then  provides  as  follows:] 

"Section  2.  The  remaining  amount  to  be  realized  under  the  contract  I  au- 
thorize Albert  6.  (Wheeler,  as  my  executor,  to  pay  the  sum  of  ten  thousand 
dollars  to  a  certain  party  known  to  us  both,  who  has  rendered  me  valuable 
services,  and  whatever  else  may  be  realized  from  my  Interests  In  all  foreign 
patents,  as  well  as  nnder  this  contract,  shall  then  be  paid  to  Mary  A.  Ijove, 
my  wife.  I  also  hereby  authorize  Albert  G.  Wheeler,  as  trustee,  should  the 
sale  be  made  of  the  seventeen  thousand  five  hundred  shares  of  stock  of  the 
Love  Electric  Traction  before  my  death,  to  carry  out  the  conditions  and  pay- 
ments according  to  section  1  of  this,  my  last  will  and  testament,  and,  after 
such  payments  have  been  made,  to  set  to  my  credit  all  moneys  and  Interests 
then  due,  serving  me  with  prompt  notice  that  such  conditions  have  been  com- 
piled with  and  carried  out,  that  I  can  at  such  time  give  further  instructions." 

This  document  would  have  no  importance  as  against  Wheeler 
were  it  not  for  the  fact  that  he  saw  it,  knew  its  contents,  and  inserted 
in  his  handwriting  the  date  and  the  words  "Signed  in  New  York 
City."  In  October,  1894,  Love  went  to  Europe,  and  has  remained 
there  ever  since.  Wlieder  probably  had  a  duplicate  original  of  the 
will  in  his  jKJSsession.  It  was  revoked  on  February  11.  1896.  On 
April  12, 1895,  Wheeler  wrote  Love,  asking  him  if  he  would  take  ?100,- 
000. for  his  "entire  interest,"  to  which  Love  replied  on  April  23, 
1895,  that  he  would  take  that  sum  for  his  "interest  in  America  on 
the  following  conditions:  To  be  closed  at  once,  and  all  indebted- 
ness and  past  agreements  shall  be  canceled,  I  having  the  one  hun- 
dred thousand  clear,  of  which  pay  over  to  my  wife  the  sum  of  f  75,- 
000,  and  the  remaining  |25.000  to  me  in  London."  This  sale  was 
never  made.  On  August  14,  1895.  John  C.  Love  transferred  to  his 
son,  the  complainant,  a  resident  and  citizen  of  the  state  of  PenuByl- 
vania,  all  his  interest,  right,  and  title  in  the  company;  and  also  on 
the  same  day  signed  an  order  upon  Wheeler  to  deUver  to  his  son  all 
his  stock  in  the  company.  Wheeler  refused,  on  September  2,  1895, 
to  deliver  the  stock,  saying  that  it  was  held  under  a  private  confl- 
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dential  trast.  John  C.  Love  has  transferred  to  the  company  17  pat- 
ents for  his  inventions  in  electrical  conduits  or  appliances  which 
were  issued  on  and  after  November,  1897.  The  three  certificates 
Nos.  6,  7,  and  8,  for  5,000  shares  each,  the  defendant  kept  until 
December  10,  1895.  He  then  surrendered  them  to  the  company,  and 
received  in  lieu  thereof  15  certificates  in  his  own  name  for  1,000 
Glares  each,  being  numbers  271  to  285,  inclusive.  Most  of  these  cer- 
tificates still  remain  in  his  own  name  In  1896  he  transferred  all 
the  stock  in  Nos,  282  and  285  and  part  of  the  stock  in  No.  284  to 
other  parties.  He  has  transferred  the  stock  in  No.  13  and  in  No.  14 
at  various  times,  beginning  at  November  6,  1893,  to  various  par- 
ties. He  has  now  certificates  for  17,500  shares  in  his  own  name, 
which  he  acknowledges  to  be  the  stock  of  which  he  is  trustee  for 
John  C.  Love.  Shortly  before  January,  1898,  29,757  shares  stood 
in  Wheeler's  name.  On  December  31,  1891,  the  company  issued  to 
John  C.  Love  certificate  No.  84,  for  4,000  shares.  These  4,000  shares 
were  transferred  to  Wheeler  on  December  12,  1895,  and  four  new 
certificates  for  1,000  shares  each,  Nos.  287  to  290,  inclusive,  were 
issned  to  him,  and  all  these  shares  still  stand  in  his  name.  He  tes- 
tifies that  this  stock  was  outside  of  the  trust,  was  never  held  under 
a  trusteeship,  but  was  to  be  used  for  the  "promotion"  of  the  com- 
pany; that  they  owned  it  jointly,  and  that  the  unexpended  part  of 
the  proceeds  was  to  be  divided.  WTieeler  thinks  that  the  extra  500 
shares  in  the  letter  of  June  30,  1894,  came  from  Love's  interest  in. 
the  4,000  shares  which  belongeid  to  him  at  the  date  of  that  letter. 
No  particulars  in  regard  to  any  sales  of  4,000  shares,-  or  any  part 
thereof,  which  were  supposed  to  represent  the  stock  in  certificate 
Na  84,  were  given.  The  complainant  offered  no  testimony  in  re- 
gard to  these  shares.  The  defendant  testified  that  they  never  be- 
longed to  the  trust,  nnless  500  shares  were  put  into  it  by  agreement 
made  on  or  before  June  30,  1894.  The  testimony  is  too  indefinite 
and  uncertain  to  permit  any  finding  to  be  made  in  regard  to  these 
4,000  shares,  except  that  somehow,  and  from  some  quarter,  500 
shares  have  be«i  added  to  that  trust  There  should  be  an  ascer- 
tainment whether  any  part  of  the  other  3,500  shares  belongs  to  a 
tmst  in  which  John  C.  Love  ^a»,  and  the  complainant  is,  beneficially 
interested. 

There  is  no  document  or  letter  in  this  case  which  was  signed  by 
John  C.  Love,  or  which  was  written  by  Wheeler,  which  confirms  the 
idea  that  Wheeler  was  to  hold  the  17,500  shares  of  stock  upon  any 
other  trust  than  to  sell  and  convey  it,  and  pass  over  the  avails  in 
conformity  with  the  directions  given  by  John  C.  Love  from  time  to 
time.  The  letter  of  June  30,  1894;  section  2  of  the  will,  which  gave 
duections  as  to  the  disposition  of  the  avails  of  the  stock,  if  sold 
before  Love's  death;  the  letter  of  April  23,  1895,— all  show  that 
his  directions,  as  modified  from  time  to  time,  were  to  be  ascertained, 
and  were  to  be  followed.  Wheeler's  position  was  apparently  very 
mach  that  of  an  ordinary  agent  or  attorney  who  holds  a  power  of 
attorney  to  sell  and  convey  stock  in  a  company  in  which  both  prin- 
cipal and  agent  happen  to  be  largely  interested.  If  any  inequitable 
t^alt  to  the  company  or  to  Wheeler  comes  from  this  conclusion,  the 
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result  will  be  due  to  the  fact  that  from  the  inception  of  the  com- 
pany, in  1891,  to  the  time  of  the  transfer  to  the  complainant,  in 
18&5,  Wheeler  has  no  piece  of  paper  which  Terifles  his  statement 
of  the  trust,  and  that  tiie  papers  which  passed  between  the  parties 
do  not  support  the  kind  or  the  terms  of  a  trust  which  he  says  ex- 
isted. While  the  relations  between  John  C.  Love  and  Wheeler  were 
in  some  respects  like  those  of  an  agent  and  principal,  they  were 
styled  by  the  parties  to  be  of  a  fiduciary  character.  Love  volontar- 
ily  placed  his  certificates  of  stock  in  the  possession  of  Wheeler,  with 
power  to  transfer  them  to  himself.  They  hare  been  thus  trans- 
ferred to  himself  or  to  others,  and  Wheeler  now  has  certificates  for 
17,500  shares  in  his  own  name,  of  which  he  is  the  legal  owner,  and 
which  he  holds  for  the  exclusire  benefit,  and  to  be  disposed  of  ac- 
cording to  the  exclusive  directions,  of  Love.  This  condition  of  af- 
fairs brings  the  property  into  the  condition  of  a  trust,  which  "in 
the  most  enlarged  sense  in  which  that  term  is  used  in  English  juris- 
prudence, may  be  defined  to  be  an  equitable  right,  title,  or  interest 
in  property,  real  or  personal,  distinct  from  the  legal  ownership  there- 
of." 2  Story,  Eq.  Jur.  §  964.  The  trust  was  an  express  one,  vol- 
untarily entered  into  by  Love,  and  in  regard  to  property  In  which 
Wheeler  has  no  pecuniary  interest,  and  upon  which  he  has  no  ap- 
parent lien.  The  allegations  of  the  bill  were  limited  to  stock  of 
which  the  defendant  is  a  trustee,  and  the  terms  of  the  decree  must 
be  confined  to  that  class  of  stock.  The  bill  avers  that  the  trust  is 
still  open  and  continuing,  and  asks  for  an  account  of  it,  and  of  all 
property  held  thereunder,  and  of  all  the  defendant's  receipts  and 
disbursements  as  trustee.  I  have  not,  therefore,  considered  the 
question  whether  there  has  been  a  revocation  of  the  trust,  or,  if 
there  had  been,  what  would  be  a  proper  decree.  The  certificates  for 
17,500  shares  of  stock  should  be  placed  in  the  name  of  Albert  6. 
Wheeler,  as  trustee  for  the  complainant,  so  that  the  certificates 
should  distinctly  show  that  the  beneficial  interest  is  in  him.  Let 
there  be  an  interlocutory  decree  directing  the  transfer  of  the  certifl- 
cates  for  that  number  of  shares  to  Albert  G.  Wheeler,  as  trustee  for 
the  complainant,  and  for  a  reference  to  a  master  for  an  ascertain- 
ment of  the  entire  amount  of  the  stock  of  said  company  held  by 
the  defendant  under  any  trust  for  John  C.  Love  and  for  the  com- 
plainant as  assignee,  and  for  an  accounting  of  all  the  defendant's 
receipts  and  disbursements,  if  any,  as  trustee  of  said  trust  proper^. 


EARLL  V.  METROPOLITAN  ST.  RT.  CO. 

(Circuit  Court,  8.  D.  New  York.     AprU  19,  1898.) 

EquiTV  Pleadiso— Issue  of  Fact  upon  Tkavbrbe  to  Plea— EyrKOX  or  Pnn>- 

1NG8. 

Whore  an  Issue  of  fact  upon  traverse  of  a  plea  to  a  bill  In  equity  la 
found  for  the  complainant,  be  la  entitled  to  a  decree;  but  U  such  issue 
be  found  In  part  for  each  party,  the  defendant,  under  the  thirty-third 
equity  rul(v  is  entitled  to  the  benefit  of  the  facta  89  found  for  him,  and 
the  decree  must  be  limited  accordingly. 
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This  was  a  suit  in  equity  by  Ghaiies  I.  Earil  against  the  Metropoli- 
tan Street-Railway  (Company  for  an  injunction  and  an  account  for 
alleged  infringement  of  letters  patent  No.  520,259,  granted  to  com- 
plainant, May  22,  1894,  for  a  grip  mechanism  for  cable  railways. 
The  cause  was  heretofore  heard  and  decided  on  a  traverse  of  a  plea. 
85  Fed,  214. 

James  C.  Chapin  and  Esek  Cowen,  for  plaintiff. 
Frederic  H.  Belts  and  Samuel  B.  Clarke,  for  defendant 

WHEELER,  District  Judge.  The  motion  of  the  defendant  for 
leave  to  put  in  evidence  a  resolution  of  the  common  council  of  the 
city  of  New  York  adopted  November  13,  1889,  authorizing  the  use  of 
cable  power  on  the  Broadway  Line  to  South  Ferry,  in  connection  with 
chapter  259  of  the  Acts  of  the  Legislature  of  New  York,  approved 
May  1,  1890,  confirming  the  same,  is  granted,  to  make  the  record 
herein  complete,  and  the  copies  thereof  attached  to  the  motion  papers 
are  allowed  to  be  filed  and  are  considered  as  a  part  of  the  evidence 
in  support  of  the  plea  herein.  These  proceedings  appear  to  show 
that  at  the  time  of  the  arrangement  in  respect  to  the  plaintiff's  pat- 
ent the  Broadway  &  Seventh  Avenue  Railroad  Company  had  the 
right  to  put  in  cable  power  down  Seventh  avenue  and  Broadway 
to  Bowling  Green,  and  the  South  Ferry  Railroad  Company  the  same 
r^ht  from  there  to  South  Feny,  but  not  that  the  Broadway  & 
Seventh  Avenue  Company  had  any  right  to  put  in  cable  power  from 
Bowling  Chreen  to  South  Perry.  It  could  run  its  cars  over  that 
part  of  the  South  Ferry  line,  and,  if  the  South  Perry  Company  had 
put  in  cable  power,  perhaps  it  could  have  run  its  cable  cars  there, 
but  it  could  not  then  put  in  a  cable  with  which  to  run  any  cars 
there.  That  right  belonged  to  the  South  Ferry  Company.  The 
work  then  being  done  corresponded  with  these  respective  rights. 
Tlie  situation  to  which  the  nnderstandlnsr  as  to  the  use  of  the  plain- 
tiiPs  inventions  was  to  apply  is  therefore  the  same  as  before,  with 
the  same  limitation  as  to  ertent  and  with  the  same  result,  when  the 
understanding  is  applied  to  it,  as  it  was,  in  respect  to  the  then  exist- 
ing rights. 

Question  is  made  about  the  effect  of  the  finding  of  fact  upon  the 
traverse  of  the  plea  that,  as  to  a  part  of  the  alleged  infringement 
of  the  plaintiff's  patent,  it  is  not  sustained  by  the  evidence,  but 
muBt  fail.  In  Kennedy  v.  Creswell,  101  TJ.  S.  641,  the  authorities 
were  reviewed  by  Mr.  Justice  Bradley,  and  a  decree  in  chief  founded 
npon  a  finding  of  an  issue  of  fact  joined  by  traverse  of  a  plea,  in 
favor  of  the  plaintiff,  was  affirmed.  That  would  be,  of  course,  suffi- 
cient authority  for  a  degree  in  chief  here  for  relief  against  that  in- 
fringement But  Farley  v.  Kittson,  120  U.  S.  303,  7  Sup,  Ct.  534, 
where  the  authorities,  with  the  rules  in  equity,  ure  again  reviewed  by 
Mr.  Justice  Gray,  is  cited  and  relied  upon  to  the  contrary.  The 
law  of  equity  pleading  is  not  there  stated  differently  from  that 
stated  by  Mr.  Justice  Bradley,  but  the  decree,  which  was  for  the 
defendant  ^^s  reversed,  and  the  case  was  remanded,  vrith  directions 
to  overrule  the  plea,  and  to  order  the  defendants  to  answer  the  bill, 
and  this  direction  is  different  from  the  decree  affirmed  in  the  former 
87  P.— 34 
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case.  But  in  the  latter  case  the  plea  was  said  to  congiat  of  three 
parts:  "First,  a  restatement  in  detail  ef  some  of  the  facts  alleged 
generally  in  the  bill."  The  issae  of  fact  found  for  the  plaintiff,  on 
a  stipulation,  is  said  to  hare  related  to  this  first  part  of  the  plea, 
and  the  second  and  third  parts  are  said  to  have  been  mere  matters  of 
law  arising  on  the  bill.  So  the  case  stood  somewhat  as  if  the  bill 
had  been  demurred  to,  or  the  plea  had  been  set  down  for  argument, 
whereby  the  part  found  would,  in  either  way,  have  stood  admitted. 
Thereujion  the  justice  said  that  the  question  argued  was  not  pre- 
sented by  the  record,  and  that,  "as  suggested  in  behalf  of  the  plain- 
tiff at  the  reargument,  the  plea  was  erroneously  sustained,  and  must 
be  overruled,  and  the  defendants  ordered,  in  accordance  with  the 
thirty-fourth  rule  in  equity,  to  answer  the  bill."  The  requirement 
to  answer  may  have  been  made  at  the  request  of  the  plaintiff  for 
further  discovery,  as  well  as  because  of  the  form  of  the  plea  and  the 
limited  finding.  This  case  does  not  overrule  the  former  one  ex- 
pressly, and,  as  here  understood,  does  not  do  so  impliedly.  In  Elgin 
Wind-Power  &  Pump  Co.  v.  Nichols,  65  Fed.  215, 12  C.  a  A.  578,  since 
both  of  these  cases,  a  final  decree  in  a  cause  on  a  patent  founded  on 
a  finding  for  the  plaintiff  of  an  issue  joined  by  traverse  of  a  plea 
was  affirmed  by  the  circuit  court  of  appeals  of  the  Seventh  circait 

In  this  case  the  substance  of  the  plea  is  that  the  invention  was  so 
made  in  the  defendant's  employment,  and  the  patent  was  so  procured 
at  its  expense,  that  it  has  an  implied  right,  under  the  patent,  like 
a  territorial  right  to  the  extent  of  its  roads,  to  use  the  invention  in 
the  construction  and  operation  of  its  roads.  This  impliedly  admits 
the  existence  and  validity  of  the  patent.  The  right  of  the  defendant 
as  to  some  of  its  roads  is  found  on  the  traverse  of  the  plea  in  its 
favor,  and  as  to  some  in  favor  of  the  plaiatiff.  The  thirty-third  eq- 
uity rule  provides  that  "if  upon  an  issue  the  facts  stated  in  the  plea 
be  determined  for  the  defendant  they  shall  avail  him  as  far  as  in 
law  and  equity  they  ought  to  avail  him."  As  the  plea  is  pleaded 
to  the  whole  bill,  and  is  not  sustained  to  th^  whole,  perhaps,  bat  for 
this  rule,  the  plaintiff  would,  without  leave  to  the  defendant  to 
amend,  be  entitled  to  a  decree  for  the  whole  alleged  infringement, 
bnt  under  this  rule  certainly  the  finding  of  the  right  of  the  defendant 
to  the  extent  of  certain  of  its  roads  ought  to  avail  the  defendant  to 
that  extent.  Decree  for  an  injunction  and  an  account,  except  as  to 
Broadway  Line  to  Bowling  Green. 


UNION  TRUST  CO,  v.  ATCHISON,  T.  &  S.  F.  B.  00. 

(Circuit  Court,  D.  Massachusetts.    June  3.  1888.) 

No.  438. 

AvciLUMT  RECBivEits— Actions  Aoaikst. 

Ancillary  receirers  in  Massachusetts  of  a  Kansas  railroad  company 
are  not  liable  for  a  tort  committed  by  the  original  receivera  ot  the  com- 
pany  in  Kansas. 
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This  was  an  intervening  petition,  claiming  damages  of  the  receiven 
of  the  Atchison,  Topeka  &  Santa  F^  Railroad  Granpanj  for  personal 
injnriea  Bnstained  by  the  petitioner  while  a  pajEoaenger  on  a  train. 

Loms  D.  Brandeis,  for  receivers. 
Sherman  L.  Whipple,  for  petitioner. 

LOWELL,  District  Judge.  The  petition  sets  oat  that  the  Atchi- 
son Bailroad  and  all  its  assets  were  placed  in  the  hands  of  Walker 
aad  McCook,  as  receivers,  said  persons  having  been  appointed  as 
recovers  by  this  court;  that  the  said  receivers,  on  October  5,  189.5, 
were  operating  a  train  on  the  said  railroad,  in  which  train  the  peti- 
tioner was  a  passenger;  and  that  the  petitioner,  while  so  traveling, 
was  injured  by  the  negligent  management  of  the  train,  wherefore  she 
asks  this  court  to  grant  to  her  a  trial  by  jury  upon  her  claim  for  dam- 
ages, and  that  the  said  receivers  be  notified  by  this  court  to  appear  and 
make  answer  to  her  claim.  The  answer  sets  out  that  the  receivers  ap- 
pointed by  this  court  have  never  operated  any  train,  and  that  the  inju- 
ries suffered  by  the  petitioner  were  suffered  in  Kansaa  It  was 
stated  in  argument  without  contradiction,  and  it  appears  suflBciently 
from  other  papers  in  the  case,  that  the  train  in  question  was  operated 
by  the  named  persons  as  receivers  of  the  Atchison  Bailroad,  appointed 
by  the  United  States  circuit  court  for  the  district  of  Kansas,  in  which 
state  the  named  persons  were  originally  made  receivers  of  tiie  Atchi- 
son Bailroad,  and  that  the  receivership  in  Massachusetts  is  ancillary. 
The  relation  of  ancillary  receivers  to  the  original  and  principal  re- 
ceivers of  a  corporation  has  not  yet  been  fully  defined,  nor  have  the 
courts  yet  determined  precisely  in  what  respects  they  are  to  be  treated 
as  identical,  and  in  what  respects  as  separate  legal  persons.  For  the 
determination  of  this  question,  it  would  seem  to  be  unimportant 
whether  the  original  and  ancillaiy  receivers  are  the  same  or  different 
natural  persons. 

The  case  of  Beynolds  v.  Stockton,  140  U.  S.  254,  11  Sup.  Ot.  773,  de- 
cides that  a  judgment  obtained  against  an  ancillary  receiver  in  the 
state  of  his  appointment  binds  only  the  property  in  his  custody  as 
such  ancillary  receiver,  and  ancillary  receivership  is  in  that  case 
treated  as  analogous  to  ancillary  administration.  See  Johnson  v. 
Powers,  139  U.  8.  156,  15  Sup.  Ct.  525.  If  original  and  ancillary  re- 
cavers  are  to  be  treated  as  different  legal  persons  in  respect  of  the 
jadgments  obtained  against  them  for  the  debts  of  the  corporation,  and 
in  respect  of  the  application  of  the  property  in  their  hands  to  the  pay- 
ment of  these  debts,  it  would  seem  that  they  must  be  treated  as 
different  legal  persons  in  respect  of  the  management  of  the  property 
in  their  hands,  and  in  respect  of  the  torts  for  which  they  are  liable 
to  connection  with  this  management.  It  follows,  therefore,  that 
the  tort  for  which  the  petitioner  seeks  to  recover  in  this  case  was 
eonunltted,  not  by  the  ancillary  receivers  appointed  In  Massachusetts, 
bnt  by  the  original  receivers  appointed  in  Kansas,  over  whom  this 
court  has  no  jnrisdiction,  and  that,  inasmuch  as  the  Massachusetts 
receivers  committed  no  tort  against  the  petitioner,  this  petition 
shoold  be  dismissed.  I  am  aware  that  opinions  have  been  rendered 
by  some  circuit  courts  in  which  may  be  found  expressions  not  in 
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apparent  harmony  with  the  decision  in  Beynolds  v.  Stockton.  See 
Ames  V.  Bailway  Co.,  60  Fed.  966;  New  York  Security  Go.  v.  Equi- 
table Mortg.  Ck>.,  71  Fed.  656.  If  there  be  anything  in  the  latter 
decisions  inconsistent  with  the  above-mentioned  decisions  of  the  ea- 
preme  coort,  I  am  compelled  to  disregard  it  The  petitioner  relies 
also  upon  section  3  of  chapter  866  of  the  Acts  of  1888,  but  that  sec- 
tion applies  to  suits  brought  without  the  previous  leave  of  the  court 
If  the  petitioner  is  advised  that  she  can  obtain  service  upon  the 
Kansas  receivers  sufflcient  to  bring  suit  against  them  in  this  dis- 
trict she  has  but  to  institute  the  suit  by  serving  them  accordingly. 
Petition  dismissed. 


CALIFORNIA  &  OREGON  LAND  00.  T.  RANKIN  et  aL 

(Circuit  Court,  D.  Oregon.    May  6, 1886.) 

No.  2.416. 

Ibdian  Tbeatt— Riohtb  AcquiBED. 

Where,  In  a  treaty  made  subsequent  to  a  road  grant,  Indian  lands  are 
ceded  to  the  United  States  with  a  reservation  of  a  right  to  a  residence 
on  part  of  them  "until  otherwise  directed  by  the  president,"  such  reserved 
right  Is  not  a  new  right  founded  on  the  treaty,  but  the  restricted  right 
is  a  continuous  one,  and  Is  prior  and  superior  to  the  road  grant  85  Fed. 
94,  affirmed  on  rehearing. 

This  was  a  motion  for  a  rehearing  in  the  suit  of  the  California 
&  Oregon  Land  Company  against  Charles  E.  Worden,  reported  in 
85  Fed.  94. . 

BELLINGEB,  District  Judge.  In  the  petition  for  a  rehearing 
filed  in  this  case  the  position  heretofore  taken  by  complainant  that 
by  the  treaty  with  the  Indians  the  lands  in  controversy  were  ceded 
to  the  United  States,  that  the  right  of  occupancy  now  held  by  the 
Indians  is  a  new  right  acquired  by  the  treaty,  and  that,  the  treaty 
being  subsequent  to  the  road  grant,  such  right  is  subject  thereto, 
is  restated  with  ^eat  clearness,  and  the  argument  in  its  support  is 
strongly  re-enforced.  Particular  attention  is  called  to  the  language 
of  the  proviso  in  the  treaty  by  which  the  residence  of  the  Indians 
therein  provided  for  is  to  continue  "until  otherwise  directed  by  the 
president,"  and  the  contention  is  made  that  this  langauge  shows  that 
the  rights  now  held  by  the  Indians  are  not  the  same  rights  originally 
held  by  them,  but  are  new  rights  bottomed  on  the  treaty,  and  there- 
fore subsequent  in  time  to  the  road  grant  My  conclusion  is  that 
it  is  not  material  whether  the  rights  in  question  are  equal  in  ex- 
tent with  those  originally  held  by  the  Indians.  It  may  be  con- 
ceded that  these  rights  tire  not  the  same  with  reference  to  their  ex- 
tent, but  it  does  not  follow  that  they  are  new.  When  there  is  a 
cession  with  a  reservation,  the  right  reserved  may  be  a  less  right 
than  thut  originally  held,  but  it  is  not  for  that  fact  a  new  right 
There  is  nothing  to  shake  the  conclusion  that  the  rig^t  of  occupancy 
enjoyed  by  the  Indians  has  never  as  to  these  lands  been  surrendered 
by  them.    If,  having  an  unlimited  right  of  occupancy  in  all  the  lands 
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of  Southeastern  Oregon,  they  ceded  that  right  with  a  reaervation 
as  to  a  part  of  a  limited  occnpancj,  the  restricted  right  is  none  the 
less  a  contlnaoas  one.  If,  as  to  the  particular  tract,  they  reserved 
less  than  what  they  originally  possessed,  the  character  of  the  right 
as  a  reservation  is  not  changed.  What  is  reserved  out  of  a  grant 
is  not  acquired  by  the  reservation.  The  treaty  could  not  confer  a 
new  right  unless  it  conferred  something  in  addition  to  what  the  In- 
dians already  possessed.  Whatever  is  within  the  rights  originally 
held  by  the  Indians  has  been  continuous  in  them.  Equity  is  not 
concerned  with  the  form  of  the  proviso  in  this  case.  In  its  purpose 
and  intent  it  is  a  reservation,  and  it  is  a  reservation  in  its  terms. 
The  right  of  occupancy  was  not  granted  to  these  Indians.  It  was 
withheld  by  them.  Furthermore,  I  am  of  the  opinion  that  the  words, 
'ontil  otherwise  directed  by  the  president,"  do  no,t  have  the  effect 
attributed  to  them  by  complainant.  The  treaty  provides  that  con- 
gress may  hereafter  permit  the  sale  of  these  lands,  if  the  prosperity 
of  the  Indians  will  be  thereby  advanced.  The  relation  of  the  In- 
dians to  the  United  States  is  shown  to  be  that  of  dependence  They 
submit  to  the  control  and  guardianship  of  the  eovemment,  and  this 
right  of  sale  can  only  be  upon  a  consideration  moving  to  the  Indians. 
There  can  be  no  sale  as  of  a  property  right  in  the  United  States, 
and  the  power  of  sale  and  the  right  of  the  president  to  direct  a 
removal  of  the  Indians  iti  pursuance  of  its  policy  is  manifestly  the 
exercise  of  a  trust  power  by  the  United  States.  These  powers  are 
not  the  exercise  of  proprietary  rights  by  the  United  States,  but  the 
performance  of  a  duty  which  it  has  assumed.  The  president  can 
only  direct  the  removal  of  these  Indians  in  their  interest  The  right 
provided  for  as  to  this  is  not  a  limitation  of  the  right  of  occupancy 
theretofore  enjoyed  by  them,  but  a  provision  to  make  effective  the 
authority  to  dispose  of  that  right  when  the  United  States,  acting 
in  their  behalf,  determines  that  it  is  to  their  advantage  that  such 
interest  should  be  sold.  The  treaty,  by  its  terms,  provides  for  pub- 
lic improvements  of  a  permanent  character  upon  these  lands;  for 
the  erection  of  sawmills,  flouring  mills,  shops,  school  and  hospital 
bnildings,  and  for  maintaining  them  in  repair  for  a  period  of  20 
years;  and  it  provides  for  an  assignment  or  allotment  of  lands 
among  the  Indians,  as  is  now  proposed,  and  for  the  prevention  of 
which  this  suit  is  prosecuted.  These  provisions  strengthen  the  con- 
clusions that  the  reservation  contained  in  the  treaty  was  of  a  sub- 
stantial and  permanent  right,  co-extensive  with  that  theretofore 
enjoyed  by  the  Indians.  The  effect  of  the  construction  contended 
for  by  complainant  would  be  to  deprive  the  Indians  of  the  valuable 
right  reserved  to  them  in  the  treaty,  which  constituted  the  consid- 
eration for  the  cession  of  lands  made  by  them  to  the  government, 
and  of  which  the  road  company  is  to  a  laree  extent  a  beneficiary. 
It  would  enable  the  road  company  to  enjoy  the  benefits  in  a  largo 
measure  of  the  cession  made  by  the  Indians,  and  at  the  same  time 
take  from  them  the  benefits  which  constituted  its  inducement.  It 
would  defeat,  in  its  main  scope,  the  object  of  the  treaty,  and  would, 
in  its  results,  be  contrary  to  justice  and  right  The  petition  for  a 
rehearing  is  denied. 
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HcGOUGH  T.  ROPNEB. 
(District  Ckturt,  B.  D.  Pennsylvania.     May  0,  1S08.) 

No.  48. 

1.  NBOLtoENCK— Loading  Snip. 

In  loading  stares  onto  a  ship  with  a  winch  it  to  negligence  for  the  wlnCb- 
man  to  run  the  draft  rapidly  up  the  skid  without  stopping  at  the  batch 
side,  and  warning  the  men  below. 
S.  Contributory  Keglioence. 

A  laborer  employed  iu  the  hold  of  a  ship  In  loading  Is  not  negligent  in 
working  directly  beneath  the  hatch. 
8.  Negligence— LiABiMTT  of  Shipowner. 

The  owner  of  a  sliip  under  charter,  who  retains  control,  and  furnished 
the  officers  and  crew,  is  responsible  for  an  injury  to  a  stevedore  engaged 
in  loading,  where  such  injury  is  caused  by  the  negligence  of  the  crew  in 
operating  the  winch. 
4.  Feu.ow  Servants. 

Where  a  stevedore  contracts  to  load  a  ship,  the  ship  to  famlsb  the  wln(^ 
•     and  man  to  operate  it,  the  man  operating  the  winch  and  an  employfi  of 
the  stevedore  are  not  fellow  servants,  i 

This  was  a  libel  by  Michael  McGoagh  against  Robert  Bopner,  owner 
of  the  steamsliip  Haxby,  for  personal  injuries. 

Samuel  Evans  Maives  and  Curtis  Tilton,  for  libelant. 
Convers  and  Kirlin,  for  reqKtndent 

BUTLER,  District  Judge.  The  libelant  was  employed  by  John 
Dougherty,  a  contracting  stevedore,  to  assist  in  loading  the  steamship 
fiajfby  in  this  port.  Dougherty  tiad  contracted  to  load  the  steamship 
— she  undertaking  to  furnish  the  winch  and  a  member  of  her  crew  to 
work  it,  together  with  the  necessary  steam  power,  gear  and  tackle. 
The  cargo  consisted  in  part  of  staves,  and  while  the  latter  were  being 
taken  on,  in  the  usual  manner,  a  draft  or  sling  load  was  drawn  up  the 
skids  to  and  across  the  hatch,  striking  the  opposite  side,  spilling 
the  load  upon,  and  seriously  injuring,  the  libelant — ^who  was  working 
in  the  hold  immediately  below.  For  this  injury  the  libelant  seeks 
compensation  from  the  respondent  as  owner  of  the  ship,  on  the 
ground  that  it  resulted  from  the  negligence  or  incompetency  of  the 
winchman.  Numerous  questions  have  been  raised  and  discussed; 
but  I  deem  it  unnecessary  to  consider  any  other  than  those  respecting, 
first,  the  alleged  negligence  of  the  winchman,  second,  the  charge  of 
contributory  negligence  in  the  libelant,  and  third,  the  respondent's 
liability.  The  testimony  relating  to  the  first  of  these  questions  is 
very  contradictor}' ;  but  a  careful  examination  of  it  in  the  light  of 
surrounding  circumstances,  has  satisfied  me  that  the  winchman  failed 
in  his  duty,  either  through  carelessness  or  incompetency.  That  the 
draft  or  sling  load  shquld  have  been  moved  slowly  up  the  skids  and 
stopped  at  the  hatch  side,  so  that  it  could  there  be  steadied  over  the 
opening,  and  lowered  with  safety  (after  warning  to  the  men  below), 

I  For  a  full  collection  of  the  cases  on  the  qnestion  as  to  who  are  fellow 
servants,  see  note  to  Railroad  Co.  v.  Smith,  8  C.  C.  A.  668,  and  supplementary 
note  to  Railway  Co.  v.  Johnston,  9  C.  C.  A.  596. 
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seems  very  clear;  and  this  I  think  is  the  cnstomary  practice  pnraaed, 
notwitlistanding  the  conflict  in  the  testimony  respecting  it.  Certainly 
no  other  practice  can  be  free  from  danger.  To  ran  the  draft  up 
rapidly  and  swing  it  over  the  hatch  without  Huch  stopping  and  steady- 
ing, would  necessarily  tend  to  accident.  On  leaving  the  upper  skid 
it  would  swing  violently,  and  beat  against  the  opposite  side  of  the 
caning  (as  it  did  in  this  Instance),  and  would  be  likely  to  spill  and 
fall  upon  the  men  below,  who  must  at  times  be  immediately  under. 
Without  express  orders  to  run  slowly  and  stop  at  the  hatch  side  it 
would  therefore  appear  to  have  been  the  winchman's  duty  to  so  op- 
erate the  winch.  I  am  satisfied  however,  from  the  exidence  that  he  was 
expressly  ordered  by  the  hatch  tender  to  "go  easy"  and  "stop  on  the 
skid";  and  I  so  find  the  fact.  To  discuss  the  conflicting  testimony  of 
the  witnesses  relating  to  this  branch  of  the  case  would  require  much 
space  and  time,  and  he  of  little  if  any  value.  I,  therefore,  content 
myself  with  stating  the  conclusions  reached. 

Was  the  libelant  guilty  of  contributory  negligence?  If  he  should 
not  have  been  under  the  hatch  at  the  time,  he  was  so  guilty.  Inas- 
mnch,  however,  as  he  had  work  to  do  there,  and,  as  the  evidence 
shows,  was  engaged  in  doing  it,  and  was  justified  in  expecting  notice 
to  move  before  drafts  were  swung  over  and  lowered,  he  is  not  blam- 
able  for  being  there  at  the  time.  He  was  there  because  his  employ- 
ment required  it ;  and  that  he  believed  himself  safe  is  manifest  from 
the  fact  that  he  was  there.  Men  do  not  voluntarily  incur  unneces- 
sary rid;,  and  if  the  libelant's  experience  had  not  taught  him  that  the 
Htuation  was  safe,  until  he  should  receive  notice  to  leave,  the  in- 
ference is  very  strong  that  he  would  not  have  been  there.  His  own 
testimony  as  well  as  that  of  witnesses  called  by  him,  render  it  very 
clear  I  think,  that  he  is  not  blamable. 

Is  the  respondent  responsible  for  the  injury?  I  believe  he  is.  The 
fault,  whether  it  resulted  from  carelessness  or  incompetency,  was  the 
fault  of  the  ship,  in  operating  its  winch  and  tackle;  for  which  she 
woDld  have  been  answerable,  if  attached.  The  fact  that  she  was 
nnder  charter  is  not  deemed  material  in  view  of  the  circumstances. 
The  owner  retained  control,  furnishing  the  officers  and  crew,  and  con- 
sequently remained  liable  to  all  the  ordinarv  responsibilities  of  such 
owners.  Leary  v.  U.  S..  14  Wall.  607;  U.  S.  v.  Shea,  152  U..S.  178, 
14  Sup.  Ct  519;  Sherlock  y.  Ailing,  93  U.  S.  99;  The  Terrier,  73  Fed. 
265.  Nor  can  he,  I  believe,  escape  liability  on  the  theory  that  the 
libelant  and  the  winchman  were  "fellow  servants."  The  subject  is  a 
mnch  controverted  one,  and  the  authorities  are  not  harmonious.  I 
believe,  however,  the  weight  of  the  argument  is  with  the  libelant,  and 
that  the  clear  weight  of  authority  in  this  country,  at  least,  is  also 
with  him.  I  could  not  add  anything  of  value  to  what  has  been  said 
on  the  subject,  and  will  not  therefore  enter  upon  a  discussion  of  it. 
"Hie  suggestion  that  the  ship  was  not  obliged  to  assist  in  the  loading, 
by  furnishing  its  winch  and  a  man  to  operate  it,  and  that  the  con- 
tracting stevedore  simply  borrowed  this  assistance  from  the  ship, 
which  was  furnished  as  matt^  of  favor  merely,  finds  no  support  in 
the  facts  of  the  case.  The  stevedore  contracted  to  load,  subject  to 
the  agreement  that  the  ship  would  thus  aid  him  in  the  work,  and 
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chained  accordingly.  The  winchman  was  not  therefore  in  ttie  ena- 
ployment  of  the  Bteyedore  but  of  the  ship,  of  whose  crew  he  was  a 
member,  and  was  not  therefore  a  "fellow  workman"  with  the  lilielant, 
in  the  sense  in  which  the  law  nses  this  term.  The  case  is  not  dis- 
tinguishable I  thinli,  from  The  Victoria,  69  Fed.  160,  and  Johnson  v. 
NaTigation  Co.,  132  N.  Y.  576,  30  N.  E.  505.  See,  also,  Steamship  Co. 
V.  Anderson,  50  Fed.  462,  1  C.  0.  A.  529;  The  Carolina,  30  Fed.  199; 
The  Wells  City,  38  Fed.  47.  As  The  Victoria  was  decided  in  admiralty 
by  a  court  of  the  United  States,  and  is  in  all  respects  in  point,  I  would 
probably  feel  constrained  to  follow  it  even  if  my  judgment  respecting 
the  question  were  different. 

Wiether  the  winchman's  failure  of  duty  resulted  from  incompe- 
tency I  have  not  found  it  necessary  to  consider.  In  the  view  I  have 
adopted  the  question  is  unimportant. 

The  libel  must  therefore  be  sustained,  and  a  decree  may  be  entered 
accordingly. 


ROBERTSON  v.  SEWELL. 

SBWBLL  V.  ROBERTSON  et  al. 

(Oircntt  Court  of  Appeals,  Fiftli  Circuit    March  15,  1898.) 

No.  626. 

1.  Taxation— SPAmsH  Gbamts. 

Until  a  Spanish  grant  bas  been  segregated  from  the  public  domain  \>j 
survey  properly  approved,  It  is  not  subject  to  taxation  by  state  authority, 
and  a  sale  thereof  for  sncb  taxes  is  void. 

i.  Public  Lahds— Spanish  Grants. 

The  survey  of  a  Spanish  grant,  as  recorded  In  1851,  contained  18,121.22 
acres,  and  was  approved  by  the  surveyor  general  In  1871.  In  the  chancery 
book  was  found  what  purported  to  be  a  decree  entered  In  1851,  coDflrming 
the  surveyor's  report  to  the  extent  of  16,000  acres.  The  decree  was  not 
signed  by  the  Judge,  nor  was  it  his  practice  to  sign  decrees,  but  the  de- 
cree purported  to  be  entered  three  days  before  the  answer  praying  it  was 
filed.  Eeld,  that  the  decree  was  not  final  so  aa  to  bar  a  further  survey  and 
confirmation. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

This  is  an  action  of  ejectment  brought  by  Anna  Bell  Bobertson 
and  others,  in  the  United  States  circuit  court  for  the  Southern  dis- 
trict of  Florida,  involving  the  title  to  a  tract  of  land  described  in 
the  declaration.  The  court  below  filed  the  following  findings  and 
opinion : 

"This  cause  coming  on  for  a  trial  before  the  court,  the  parties  having 
waived  a  Jury  by  stipulation  duly  filed  herein,  and  the  same  having  been 
fully  beard  by  documentary  and  written  evidence  and  the  oral  testimony  of 
witnesses  and  by  argument,  and  having  been  fully  considered,  the  court  finds 
as  matters  of  fact: 

"First.  That  a  grant  of  land  five  miles  square  on  Indian  river,  at  the  month 
of  San  Lucie  river,  was  made  ,by  the  representatives  of  the  Spanish  govern- 
ment to  one  Samuel  Miles,  July  19,  1813;  that  May  17,  1815,  said  grant  was 
surveyed  in  a  square  form  by  one  McHardy;  that  said  grant  and  survey 
were  confirmed  in  1840  by  the  superior  court  of  the  United  States  for  tbe 
district  of  East  Florida  to  certain  grantees  of  said  Miles;   that  upon  appeal 
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to  the  mipreme  court  of  the  United  States  said  conflrmat!oa  was  set  aside 
IB  to  the  survey,  but  confinnM  as  to  the  validity  of  the  grant,  and  a  mandate 
Issued  dhrectJng  tliat  a  new  survey  be  made  of  the  places  and  for  a  number 
of  acres  designated  by  said  grant,  of  a  form  In  accordance  with  the  views 
expressed  in  the  opinion  In  said  case,  namely,  that  the  width  on  the  river  was 
not  to  exceed  one-third  of  the  length  of  the  said  survey  back  from  said  river 
[U.  S.  V.  Hanson,  16  Pet  106];    that  In  November,  1844,  a  new  survey  was 
ordered,   which  was  made  by   the  surveyor  general   through   bts  deputy, 
Houston,  and  returned  June  14,  1845;  that  such  survey  was  also  In  a  square 
form,  and  not  In  accordance  with  the  mandate  of  the  supreme  court,  and  was 
rejected  by  the  presiding  Judge  of  said  superior  court;   that  another  survey 
was  ordered  to  be  made  in  accordance  with  the  principles  stated  by  the 
gapreme  court  and  Its  mandate;   that  on  the  26th  day  of  April,  1850,  John  M. 
Hanson  et  al.  filed  in  said  superior  court  a  petition  praying  that  said  petition- 
ers might  be  permitted  to  locate  the  number  of  acres  contained  in  said  grant 
In  parcels  In  any  land  office  in  the  state  of  Florida;   that  on  the  18th  day  of 
April,  1851,  the  United  States  attorney  for  said  district  filed  his  answer  to 
snch  petition,  representing  that  a  new  survey  had   been   made,  and  that 
petitioners  should  be  limited  to  such  location;   that  there  was  filed  by  A.  M. 
Randolph,  a  deputy  surveyor,  In  1851,  a  plat  and  description  of  the  claim 
of  John  M.  Hanson  and  others  as  the  claim  designated  In  the  'register  of  mill 
grants  In  the  name  of  Samuel  Miles';    that  such  survey  contained  18,121.22 
teres,  and  was  not  approved  by  the  surveyor  general  until  November  25,  1871; 
that  there  ytas  found  recorded  in  the  chancery  book  of  the  United  States  dis- 
trict court  for  the  Northern  district  of  Florida,  under  date  of  April  15,  1851, 
what  purports  to  be  a  decree  of  confirmation  of  the  said  survey  made  by  A. 
M.  Randolph  to  the  extent  of  sixteen  thousand  acres,  and  orders  that  the  said 
lands  thus  located,  surveyed,  and  described  be  decreed  to  be  fully  and  finally 
confirmed  to  said  claimants;   that  such  decree  was  not  signed  by  the  presiding 
judge,  and  purported  to  be  entered  three  days  before  the  answer  of  the 
TJnlted  States  attorney  praying  the  decree  was  filed;    that  it  was  not  the 
practice  at  that  time  for  the  Judge  to  sign  decrees;   that  subsequently,  April 
14,  1860,  upon  the  petition  of  one  Jonathan  O.  Greely,  assignee  In  bankruptcy 
of  said  John  M.  Hanson,  alleging  that  no  survey  had  ever  been  made  as 
required  and  directed  by  the  supreme  court  of  said  grant,  an  order  was  made 
that  the  surveyor  g^enerai  of  the  state  of  Florida  do  survey  said  Spanish 
grant  to  Samuel  Miles  In  accordance  with  the  mandate  and  opinion  of  the 
Riipreme  court,  and  file  a  plat  and  map  of  said  survey  in  said  cause;   that 
«nch  survey  was  made  In  accordance  with  such  order,  and  a  survey  and  plat 
was  filed  in  this  court  in  this  cause  containing  16,006.38  acres,  and  that  said 
snrrey  and  plat  was  in  all  respects  approved  and  confirmed  upon  the  applica- 
tion of  Bufus  K.  Sewell  et  al.;  that  application  was  duly  made  to  the  general 
land  office  of  the  United  States,  and  a  patent  issued  from  said  office  giving 
and  granting  unto  John  M.  Hanson,  John  J.  Hedrick,  Bernardo  Segui,  and 
Dlonlsia  Segul,  and  their  heirs  and  assigns,  the  land  described  in  said  fore- 
going survey,  provided  that  such  patent  should  not  Interfere  with  any  valid 
adverse  right  to  the  same,  or  be  construed  to  preclude  a  legal  investigation 
by  a  proi>er  Judicial  tribunal;    that  said  John  M.  Hanson,  John  J.  Hedrick, 
Bernardo  Segul,  and  Dlonlsia  Segul  were  the  original  grantees  of  said  Samuel 
Miles;    that  said  patent  was  Issued  the  4th  day  of  September,   18S!);    that 
December  1,  1890,  Sarah  Van  Wagenen  and  others,  among  whom  were  ail  of 
the  plaintiffs  in  the  present  suit,  filed  their  petition  alleging  the  previous 
sQrrey  by  A.  M.  Randolph,  and  the  alleged  decree  confirming  said  plat  and 
BDirey,  and  praying  that  all  subsequent  action  by  Jonathan  O.  Greely,  as 
assignee  In  bankruptcy  of  John  M.  Hanson,  and  others,  and  the  survey  and 
plat  made  under  the  order  of  April  14,  1885,  and  the  decree  of  confirmation 
thereof,  be  vacated  and  set  aside  as  null  and  void  on  account  of  the  court's 
having  no  Jurisdiction,  It  having  exhausted  its  Jurisdiction  by  its  said  previous 
action,  and  for  other  relief,  to  which  a  demurrer  was  filed,  which,  upon  being 
folly  beard,  was  sustained,  and,  no  application  to  amend  being  made,  said 
IKtltion  was  dismissed. 

"And  the  court  further  finds,  as  a  matter  of  fact,  that  subsequent  to  the 
sarvey  of  said  grant  of  1851,  certain  lands  callmed  [claimed]  to  have  been 
SQrrey ed  as  such  grant  In  the  survey  of  Randolph,  to  the  extent  of  17,970.97 
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acres,  were  entered  apon  the  tax  books  of  tbe  state  ot  Florida  for  the  county 
of  Dade,  and  assessed  as  of  unknown  ownership,  for  tbe  years  1877.  1S78. 
and  1879,  and  were  put  at  auction  for  sale  for  such  tases  on  the  6th  day  of 
September,  1880,  and,  there  being  no  bidder,  were  reported  as  sold  to  tbe  State 
of  Florlfla  for  the  sum  of  $292.65;  and  on  the  Ist  day  of  May,  1882.  W.  D. 
Barnes,  comptroller  of  said  state,  did  transfer  and  assign  such  certificate  to 
Sarah  A.  FalUgant,  Sarah  A.  Van  Wagenen,  Mai-y  R.  Gilbert,  Fannie  E. 
Lauier,  Anna  Bell  S.  Robertson,  and  Electra  C.  Falllgant,  plaintitTs  herein, 
and  upon  tbe  presentation  of  said  ccrtlttcate  to  the  clerk  of  the  said  county 
of  Dade  he  made  a  deed  of  said  17,970.07  acres  to  said  Sarah  A.  Falllgant 
and  others  as  aforesaid. 

"And  the  court  further  finds,  as  a  matter  of  law,  that  the  action  of  the 
court  in  ordering  and  approving  the  survey  of  Hopkins,  as  Is  shown  In 
evidence,  and  In  the  matter  of  tbe  petition  of  the  plaintiff  herein  In  the  case 
of  Van  Wagenen  et  al.  against  Sewell,  is  binding  upon  this  court,  and  that  all 
such  rights  of  the  plalntifTs  herein  as  against  the  defendant,  as  relates  to 
and  depends  upon  the  said  survey  of  Randolph  in  1851,  and  tbe  confirmation 
thereof,  and  the  said  survey  of  Hopkins,  and  approval  and  confirmation 
thereof,  of  1889,  have  been  heretofore  determined  and  settled,  and  such 
questions  are  res  Judicata  by  tbe  action  of  tbe  court  In  the  said  case  of  Van 
Wagenen  against  Sewell. 

"And  the  court  further  finds,  as  a  matter  of  fact,  that  the  defendants, 
claiming  for  Rufus  K.  Sewell,  went  onto  and  took  possession  of  the  eastern 
one-third  part  of  said  grant  In  November.  1889,  and  has  held  possession  of 
the  same  as  his  one-third  Interest  In  said  grant  ever  since,  and  paid  taxes  on 
the  same,  and  has  ousted  plaintiffs  from  any  Interest  In  said  one-third  of  said 
grant 

"And  tbe  court  further  finds,  as  a  matter  of  law  and  fact,  that  the  grant 
to  Samuel  Miles  was  never  legally  segregated  from  the  public  domain  at  tbe 
time  when  the  taxes  were  assessed  on  the  grant,  and  prior  to  tbe  time  it 
was  sold,  as  cited  In  tbe  tax  deed  put  in  evidence  by  the  plaintiffs,  and  said 
alleged  sale  and  said  tax  deed  were  null  and  void. 

"And  the  court  further  finds  that  the  plaintiffs  herein  are  by  proper  and  legal 
conveyance  Jointly  entitled  to  a  fee-simple  title  in  and  to  the  possession  of 
one  undivided  third  part  and  Interest  In  the  entire  tract,  lot,  or  parcel  of  land 
situated  in  the  county  of  Dade,  state  of  Florida,  and  known  and  described 
as  follows,  to  wit:  [Then  follow  same  description  of  land  as  described  In  tbe 
declaration];  and  that  for  this  one-third  undivided  part  of  such  lot  or  parcel 
of  land,  together  with  their  costs  herein,  they  are  entitled  to  Judgment" 

Opinion. 

"Tbe  plaintiffs  in  this  case  claim  title  and  possession  of  tbe  property  In 
dispute  from  two  sources:  First,  the  plalntifTs  claim  to  be  tbe  heirs  of  tie 
grantee  of  one-third  of  the  entire  grant;  second,  they  claim  under  a  tax  deed 
from  the  state  of  Florida  for  the  nonpayment  of  unpaid  taxes. 

"The  case  was  tried  by  the  court  upon  stipulation  of  parties.  In  one  of  which 
was  stipulated  that  Miles,  the  original  grantee,  conveyed  one  undivided  tblrd 
Interest  through  John  J.  Hedrick;  In  another  It  Is  stipulated  that  Hedrick's 
Interest  purports  to  have  been  conveyed  to  John  G.  Falllgant,  and  the  plain- 
tiffs are  his  heirs  and  devisees.  It  was  further  stipulated  that  In  1890,  Rufus 
K.  Sewell  claims  to  have  gone  upon  the  east  one-tbird  of  the  land,  and  claimed 
It  as  bis  tblrd.  and  has  claimed  to  pay  taxes  on  that  portion  since  1891  or 
1892.  The  title  of  Rufus  K.  Sewell  Is  shown  by  a  regular  deed  of  convey- 
ance from  John  M.  Hanson,  and  a  deed  of  conveyance  from  said  Rufus  K. 
Sewell  to  the  defendant  Henry  E.  Sewell. 

"First  the  defendant  pleaded  the  general  Issue  of  not  guilty,  but  on  the 
27th  day  of  January,  after  the  case  was  called  for  trial,  the  defendant  filed 
an  additional  plea,  viz.  that  the  defendant  had  never  denied  tbe  right  of  the 
plaintiffs  to  the  undivided  one-third  Interest  of  tbe  grant 

"Tbe  court  has  found  that  the  tax  title  under  which  the  plaintiffs  claim  Is 
void,  but  that  they  are  entitled  Jointly  to  an  undivided  one-third  Interest  In 
fee  simple  of  tbe  entire  grant,  and  that  tbey  had  been  so  ousted  from  the 
possession  of  tbe  eastern  one-third  of  the  grant  as  to  entitle  them  to  Judgment 
upon  this  suit.     Exceptions  to  such  findings  have  been  taken. 
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'It  to  coDteoded  by  the  defendant  tbat  the  pUiintlffB,  baTlng  claimed  tbe 
whole  of  tbe  premiss,  are  not  entitled  to  judgment  nnless  found  to  be  entitled 
to  tbe  wbole.  Tbe  court  does  not  consider  tbe  law  to  be  so  determined  In  Ibis 
ftate.  Tbe  common-law  action  of  ejectment  baa  lieen  done  away  with,  and 
the  statute  which  baa  taken  Its  place  plainly  provides  that,  in  any  suit  for 
ejectment,  tbe  Judgment  shall  determine  and  declare  the  interest  tbat  tbe 
plaintiff  may  have  in  the  premises  claimed.  Tbe  court  considers  tbat 
wherever  any  Interest  Is  found  in  tbe  plaintiff,  not  more  than  that  claimed  by 
him  he  is  entitled  to  Judgment  for  tbat  amount,  although  It  may  be  of  less 
qoantity  than  tbat  sued  for.  This  view  ia  sustained  by  tbe  test  and  a 
Urge  number  of  authorities  dted  In  Waite'a  Action  and  Defenses  (volame  3,  p. 
123). 

"It  is  also  claimed  by  tbe  defendant  tbat  there  is  no  evidence  which  would 
justify  tbe  findings  of  fact  that  the  plaintiffs  were  entitled  to  an  undivided 
one-third  interest  in  the  land.  Tbe  language  of  tbe  stipulation  tbat  Hedrick'a 
interest  purports  to  have  been  conveyed  to  John  O.  Falllgant  can  only  be  con- 
sidered  as  equivalent  to  a  declaration  and  stipulation  that  there  Is  evidence 
which  tends  to  show  that  Hedrlck's  Interest  has  been  conveyed  to  John  G. 
Falllgant,  and  this,  taken  in  connection  with  tbe  plea  of  the  defendant  that 
be  had  never  denied  that  the  complainants  were  entitled  to  a  one  undivided 
one-third  Interest  In  the  property,  the  court  considers  may  be  deemed  as  an 
allegation  and  an  admission  of  the  title  in  the  plaintiffs  to  tbat  amount.  Any 
other  construction  would  appear  to  be  simply  holding  out  an  inducement  to 
plaintiffs  to  waiv*  introducing  testimony  upon  tbat  point,  and  then  taking 
advantage  of  such  omission. 

"The  only  other  ground  of  exception  Is  to  the  finding  of  fact  that  tbe  de- 
fendant did  oust  plaintiffs  from  any  possession  which  would  justify  this  suit. 
"Tbe  sixteenth  stipulation  Is  tbat  Rufus  K.  Sewell  claims  to  have  gone 
upon  the  eastern  one-third  of  tbe  land  and  claimed  It  as  bis  one-third.  Tbe 
defendant,  Henry  E.  Sewell,  testifies  that  he,  In  1889,  went  onto  this,  and 
dalmed  for  his  father  a  part  of  this  land,  and  bis  Improvements  were  upon 
the  northeastern  portion.  There  can  be  but  one  conclusion  drawn  from  this 
stipulation  and  testimony,  taken  together,  and  tbat  Is  tbat  the  defendant 
herein  claimed  that  which  is  stipulated  bis  father  claimed,  and  since  tbat 
time  been  holding  tbe  land  with  the  same  understanding  tbat  It  Is  stipulated 
that  Rufus  K.  Sewell  claimed;  that  Is,  be  claimed  the  eastern  one-third  of 
tbe  land  as  bis  third.  This  is  considered  a  reasonable  and  necessary  con- 
dition that  tbe  land  was  held,  claimed,  and  possessed  as  an  entire  Interest 
of  that  eastern  one-third  Instead  of  the  one  undivided  third  of  the  entire  lot 
which  it  Is  admitted  he  was  entitled  to;  and  such  possession  of  the  one-third 
It  Is  considered  fully  justifies  tbe  finding  tbat  tbe  plaintiffs  bad  ousted  tbe 
defendant  from  any  interest  in  tbat  eastern  one-third. 

"It  is  also  contended  by  the  defendant  that  he  having  admitted  by  bis  plea 
that  the  plaintiffs  were  entitled  to  one  undivided  third  Interest,  and  the  court 
not  having  found  them  entitled  to  any  greater  interest  than  It  is  so  admitted, 
the  costs  should  not  have  been  adjudged  against  him  herein.  Had  such  plea 
of  admission  of  tbe  right  of  the  plaintiffs  been  filed  at  an  earlier  stage  of  the 
case,  it  might  have  been  considered  more  favorably;  but  until  tbe  case  was 
called  for  trial  tbe  defendant  bad  stood  upon  bis  plea  of  not  guilty,  which, 
onder  the  statute.  Is  held  to  admit  both  his  possession  and  adverse  claim. 
It  Is  tme  tbat  a  party  can,  by  admission  of  tbe  rights  of  the  plaintiff  at  any 
time  in  tbe  suit,  prevent  a  Judgment  for  subsequent  costs,  but  at  no  time 
will  such  action  be  held  to  affect  the  costs  which  had  already  been  incurred 
ap  to  that  time.  In  this  case  the  late  filing  of  such  ^lea  cannot  be  con- 
sidered as  depriving  tbe  plaintiffs  of  their  right  of  costs  up  to  tbat  time,  aM 
certainly  no  opportunity  was  given  for  them  to  dismiss  their  suit  or  obtain 
their  rights  in  any  other  manner  previous  to  tbat  time. 

"It  is  ordered,  therefore,  that  tbe  judgment  be  so  far  amended  as  to  make 
tbe  defendant  liable  to  tbe  cost  of  suit  up  to  tbe  time  of  tbe  filing  of  tbat 
plea;  and  the  motion  for  arrest  of  Judgment  and  a  new  trial  Is  denied." 

fi.  H.  Buckman,  for  Anna  Bell  Robertson  and  others. 
R.  Bisbee  and  C.  D.  Binehart,  for  Heurj  £.  SewelL 
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Before  PARDEE  and  McCORMICK,  Qrcnit  Jadgea. 

PER  CURIAM.  As  the  parties  waived  trial  by  jury  in  the  circuit 
court  and  submitted  the  case  to  the  judge,  we  are  concluded  by  the 
findings  of  fact.  The  vital  question  in  the  case  is  whether  the  lands 
in  controversy  had  been  so  segregated  from  the  public  domain  by 
the  alleged  decree  in  1851  as  to  permit  of  their  assessment  and  tax- 
ation by  the  state  of  Florida  in  the  years  1877, 1878,  and  1879.  From 
the  findings  of  fact  relating  to  the  decree  of  1851,  we  are  of  opinion 
that  the  said  decree  did  not  become  final  and  executory.  This  we 
understand  to  be  the  ruling  of  the  circuit  court,  and  we  affirm  the 
same.    Affirmed. 


THE  EDWIN. 

ORAWLBY  V.  THE  EDWIN. 

(District  Court,  E.  D.  New  York.    April  28,  1888.) 

1.  Negliobnce — Evidence — Weight  and  Supkiciknct. 

A  longsboremaii,  who  was  injured  by  the  slipping  of  a  boom  from  its 
crotch,  Introduced  three  witnesses,  who  testified  that  the  cleats  and  leg 
of  the  crotch  were  badly  worn.  Tliree  other  witnesses,  on  behalf  of 
claimant,  testified  that  the  leg  and  cleats  were  In  good  condition.  Belt 
that,  the  burden  being  on  libelant  to  prove  the  worn  condition,  bis  proof 
failed. 

tl  Evidence — Admissibilitt. 

On  an  Issue  as  to  the  condition  of  a  crotch  supporting  a  boom,  testimony 
of  a  ship  surveyor,  who  examined  it  several  days  after  an  accident  alleged 
to  have  been  caused  by  its  defective  condition,  is  inadmissible.  It  not 
being  proven  that  the  crotch  had  remained  unchanged. 

8.  Mastbb  AMD  Sbbvast— Apfliancbs  on  Shipboabd. 

Where  the  wooden  crotch  for  supporting  a  boom  U  such  as  are  usually  in 
use  on  old  ships,  and  It  is  not  shown  to  be  unsaitable,  it  is  not  the  duty 
of  the  shipowners  to  furnish  a  later  appilance,  although  It  is  a  superior  one. 

This  was  a  libel  by  John  Crawley  against  the  steamship  Edwin  to 
recover  damages  for  personal  injuries. 

Alex.  McKinney  and  Robert  H.  Roy,  toe  libelant. 
Convers  &  Kirlin,  for  claimant. 

THOMAS,  District  Judge.  The  libelant  is  a  longshoreman.  On 
the  29th  day  of  December,  1898,  he  was  employed  by  a  firm  of  st<;ve- 
dores  to  assist  in  loading  with  grain  the  claimant's  steamship,  ibe 
Edwin.  The  ship  was  lying  at  a  dock  at  the  foot  of  Pacific  street, 
Brooklyn,  with  her  bow  in,  and  her  starboard  side  abreast,  the  wharf. 
The  grain  was  brought  into  the  aft  hatch  from  an  elevator  on  the 
port  side  of  the  ship,  by  means  of  a  pipe  70  feet  in  length.  The  free 
end  of  the  pipe  was  supported  by  a  line  running  from  it  to  a  gaff  of 
the  ship.  I^lipped  over  the  end  of  the  pipe,  and  held  to  the  same  by 
a  rope,  was  a  sleeve  or  nozzle,  about  16  feet  long  and  some  8  inches 
wide.  This  sleeve  ran  into  the  hatch  of  the  ship  sufficiently  to  carry 
the  grain  into  the  port  or  starboard  side  thereof,  accordingly  as  the 
free  end  of  the  sleeve  was  raised  or  lowered.     To  raise  or  lower  the 
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end  of  the  sleeve  for  this  purpose  was  the  duly  of  the  libelant.  To 
enable  him  to  do  this,  a  rope  was  fastened  to  the  sleeve,  somewhere 
along  the  portion  there<rf  extending  from  about  the  coaming  of  tlie 
hatch,  on  which  the  sleeve  rested,  to  the  end  of  the  sleeve.  The 
claimant  claims  that,  to  obtain  a  purchase  on  the  sleeve,  the  libelant 
had  carried  the  rope,  oyer  the  boom,,  which  was  some  6  feet  to  the 
starboard  of  the  sleeve,  and  which  «i:tended  from  the  mast  across 
the  hatch  to  a  point  aft  thereof,  where  it  rested  on  a  crotch.  The 
txKHn  was  46^  feet  long,  measured  12  inches  in  diameter,  weighed 
about  1,800  pounds,  and  could  only  be  moved  from  its  position  by 
some  great  force  suitably  applied  for  that  purpose.  The  boom  was 
not  suppcMTted  otherwise  than  by  the  mast  at  one  end  and  the  crotch 
at  the  otfaa:.  The  crotch  consisted  of  two  pieces  of  wood,  6  inches 
in  width  and  3  inches  in  thickness,  set  into  each  other  at  the  point 
of  intersection,  and  holding  the  end  of  the  boom  some  7  feet  above 
the  deck.  The  q>read  of  the  crotch  was  4  feet  and  8  inches,  and  the 
opening  wherein  the  boom  rested  was  11  inches  wide  by  6  inches 
deep.  On  the  de<^  were  bolted  pieces  of  wood,  each  9  by  7  inches 
in  imgth  and  breadtli,  with  a  recess  3  by  6|  inches  by  1  inch  deep, 
into  which  the  leg  fitted.  C5rotche«  of  this  sort  for  holding  booms 
are  of  the  older  kind.  Somewhere  from  10  \o  20  years  ago,  iron  sup- 
ports, firmly  fastened  to  the  deck,  came  into  use,  and  are  now  gen- 
erally employed  on  the  newer  ships.  The  wooden  crotches,  however, 
continue  in  use  on  the  older  ships,  and  it  is  not  apparent  that  they 
are  not  snfBdently  suitable.  In  such  case  it  was  not  the  duty  of 
the  shipowner  to  provide  the  later  ai^liance  for  the  protection  of  the 
libelant,  although  it  might  in  some  respect  be  superior. 

While  the  lil^Iant  was  attending  to  the  sleeve,  and  leaning  over 
and  looking  down  into  the  hatch  for  that  purpose,  the  boom  fell  over 
to  p<Mrt  and  struck  him,  doing  the  injury  which  is  the  subject  of  this 
action.  A  witness  for  the  libelant  states  that  he  saw  the  crotch 
sliding  a  little  to  port,  until  it  finally  tilted  on  its  port  leg,  and  went 
bodily  over,  allovnng  the  boom  to  fall.  This  witness,  and  two  oth- 
ers, all  stevedores,  state  that  the  leg  and  the  cleat  into  which  it 
was  fitted  were  considerably  worn,  and  it  is  the  claim  of  the  libel- 
ant that  this  worn  condition  enabled  the  leg  of  the  crotch  to  slip 
over  tiie  cleat,  aided  thereto  by  the  slii^ry  and  icy  condition  of  the 
deck  which  then  existed. 

On  the  part  of  the  ship  three  witnesses,  all  connected  with  the 
ship,  state  that  the  legs  and  cleats  were  in  good  condition  and  were 
not  worn.  A  ship  surveyor,  two  or  three  days  after  the  accident, 
examined  the  crotch  and  cleats  and  found  them  in  good  condition. 
Upon  the  trial  a  question  arose  as  to  accepting  the  evidence  of  tliis 
subsequent  examination,  as  it  did  not  apx>ear  that  the  appliances  hail 
remained  unchanged.  Although  the  witness  seemed  to  identify  the 
crotch  and  cleats,  by  diowing  that  they  did  not  appear  to  have  been 
disturbed  or  removed,  yet,  for  the  purposes  of  this  discussion,  his  evi- 
dence should  be  disregarded. 

The  case  on  this  issue  will  then  stand  in  this  way:  Three  men, 
fellow  workmen  of  the  libelant,  examined  in  court,  testified  to  the 
worn  condition  of  the  crotch  and  cleats.     Three  persons  connected 


Digitized  by 


Google 


542 


87  FEDERAL  REPORTER. 


with  tbe  ship,  examined  on  depositions,  testified  to  the  good  condi- 
tion of  the  crotch  and  cleats.  The  three  men  examined  by  the  libel- 
ant impressed  the  court  with  their  general  good  faitlL  The  witnessi- 
es  not  presented  in  court  cannot  be  presumed  to  Imve  been  other- 
wise than  presentable  and  well-appearing.  The  burden  of  i^oving 
the  defective  condition  is  on  the  libelant;  hence  he  must  produce  a 
preponderance  of  evidence.  Can  the  court  justly  say  that  the  evi- 
dence of  the  libelant's  witnesses  outweighs  that  of  the  clainlant's 
witnesses?  The  men  on  the  ship  had  the  best  opportunity  to  judge, 
and  there  seems  to  be  no  reason  for  holding  that  they  are  less  worthy 
witne^es  than  those  produced  by  the  libelant. 

It  is  urged  that  the  theory  of  the  worn  legs  and  cleats  should  be 
adopted,  as  this  alleged  condition  furnishes  a  sufQcient  cause,  and  no 
other  sufficient  cause  appears.  A  cause  may  be  sufficient,  yet  it  has 
no  claim  to  acceptance  unless  the  quality  or  weight  of  the  evidence 
brought  to  establish  it  be  also  sufficient.  Otherwise  there  would  be 
the  following  illogical  deduction:  (a)  Worn  legs  and  cleats  are  a 
sufficient  cause  of  the  boom's  slipping,  (b)  No  other  sufficient  cause 
appears,  (c)  Worn  legs  and  cleats  are  not  proven  by  a  preponder- 
ance of  evidence,  (d)  The  sufficiency  of  the  worn  legs  and  cleats  as 
a  cause,  and  the  insufficiency  of  the  proof  of  other  causes,  jnsrtifies 
the  adoption  of  the  theory  that  worn  legs  and  cleats  were  the  cause, 
although  no  sufficient  independent  proof  thereof  be  given.  In  other 
words,  the  doctrine  of  exclusion  is  employed  to  help  out  evidence 
defective  in  weight.  But  the  fact  that  theories  furnished  by  the 
claimant  do  not  explain  the  accident  does  not  leave  it  to  be  inferred 
that  the  real  cause  is  that  suggested  by  the  libelant.  The  libelant 
must  stand  on  the  strength  of  his  own  theory,  and  not  on  the  weak- 
ness of  that  of  his  adversary.  The  claimant  is  not  required  to  pre- 
sent either  a  theory  or  an  explanation.  He  may  content  himself 
with  adducing  evidence  sufficient  in  weight  to  counterbalance  that 
produced  by  the  libelant  in  support  of  his  particular  theory. 

The  event  has  been  thoroughly  investigated,  and  the  cause  of  the 
accident  has  not  been  proved  within  the  rule  that  places  the  bur- 
den of  proof  upon  the  libelant  -  Therefore  the  legal  presumption 
that  the  claimant  was  not  negligent  must  continue.  There  is  no 
question  of  the  libelant's  injury.  Although  the  libelant's  case  has 
been  presented  thoroughly  and  with  skill,  it  fails  because  of  the 
onus  resting  upon  him  of  showing,  with  the  precision  required  by 
law,  what  agencies  produced  the  accident.  The  circumstances  seem 
to  preclude  an  ascertainment  of  the  just  cause  of  the  accident. 

The  libel  must  be  dismissed,  with  costs. 
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TICKTIN  y,  FIDELITY  &  CASUALTY  CO.  OP  NEW  YORK.* 

(Clrcnlt  Court,  W.  D.  Mjasourl,  W.  D.   May  20,  1888.) 

No.  2.222. 

AOCIDBRT  ISBCBANGB— SniCIDB. 

Kev.  St  Mo.  188U,  $  5855,  whicb  provldea  that  In  suits  "upon  policies 
of  life  Insurance,"  suicide  shall  be  no  defense,  althongb  the  policy  may 
contain  stipulation  to  the  contrary,  does  not  apply  to  accident  policies, 
although  Rev.  St  Mo.  1889,  S  5811,  authorizes  life  Insurance  companies 
to  engage  in  the  business  of  accident  Insurance,  declaring,  however,  that 
"such  accident  insurance  sliall  be  made  a  separate  department  of  the 
business  of  a  life  insurance  company  undertaking  It" 

This  was  an  action  by  Liebbe  Ticktin  against  the  Fidelity  & 
Gasaalty  Company  of  New  York  on  an  accident  insurance  policy.  De- 
fendant demurred  to  the  petition. 

L  Bingolskji^for  plaintiff. 

Warner,  Di^n,  Gibson  &  McLeod,  for  defendant. 

PHILIPS,  District  Judge.  The  defendant,  the  Fidelity  &  Casnalty 
Company  of  New  York,  is  what  is  known  as  an  "accident  insurance 
company,"  engaged  in  the  bosiness  of  insuring  persons  against  in- 
juries resulting  from  accident.  The  petition  avers  that  the  accident 
to  the  plaintiff  resulted  in  death  from  suicide  while  insane,  by  taking 
oil  of  mustard.  By  the  fourth  clause  of  the  policy  it  is  expressly 
stipulated  that  "in  case  of  injuries,  fatal  or  otherwise,  intentionally 
inflicted  uxK>n  himself  by  the  insured,  or  inflicted  upon  himself  or  re- 
ceived by  him  while  insane,  the  measure  of  this  company's  liability 
shall  be  a  sum  equal  to  the  premium  paid,  the  same  being  agreed  upon 
as  io  full  liquidation  of  all  claims  under  this  policy."  As  the  petition 
does  not  count  upon  a  claim  for  recovery  only  of  the  premium  paid, 
but  for  the  full  amount  of  the  policy  as  in  case  of  death  by  accident, 
the  donurrer  raises  the  question  that,  by  the  express  provision  of  the 
policy,  the  liability  sued  for  has  not  arisen.  To  obviate  this  objection, 
the  plaintiff  invokes  the  provision  of  section  5855,  Rev.  St.  Mo.  1889, 
which  is  as  follows: 

"Sec.  5855.  In  all  suits  upon  policies  of  Insurance  on  life  hereafter  Issued 
by  any  company  doing  business  in  this  state,  it  shall  be  no  defense  that  the 
insured  committed  suicide  unless  It  shall  be  shown  to  the  satisfaction  of  the 
court  or  Jury  trying  the  cause  that  the  Insured  contemplated  suicide  at  the 
time  be  made  his  application  for  the  policy,  and  any  stipulation  in  the  policy 
to  the  contrary  shall  be  void." 

The  question  of  controlling  importance  to  be  decided  is:  Does  this 
statute  apply  to  an  accident  policy?  The  time  at  my  command  will 
not  permit  more  than  to  briefly  state  the  conclusions  I  have  reached  on 
this  question.  By  the  express  terms  of  said  section  it  is  limited  to 
"policies  of  insurance  on  lite."  Clearly,  therefore,  there  is  no  escape 
from  the  proposition  that,  unless  an  accident  policy  can  be  hfdd  to  be 
a  policy  of  insurance  on  life,  this  statute  affords  no  shelter  to  the 
defendant.     It  being  a  statute  in  contravention  of  the  common-law 

I  Motion  for  rehearing' pending. 
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rule,  affirmatiTe  l^slation  changing  the  rale  at  common  law  is  in- 
dispensable. From  the  very  inception  of  any  legislation  in  this  state 
respecting  the  subject  of  policies  on  life  insurance,  such  policies  have 
been  distinctively  recognized  as  sui  'generis.  Provisions  peculiarly 
and  exclusively  applicable  thereto  have,  in  lines  broad  and  distinctive, 
run  through  the  drfiferent  statutes.  When  accident  insurance  poli- 
cies were  provided  for  in  acts  of  the  legislature,  provisions  and  require- 
ments peculiar  to  them  were  as  distinctively  present  and  observed. 
This  was  confessedly  so  until  the  statute  of  1889,  when  life  insurance 
companies  were  for  the  first  time  authorized  to  engage  in  the  business 
of  issuing  accident  policies.  Section  5811,  Rev.  St.  Mo.  1889,  amend- 
ing section  5938,  Rev.  St  Mo.  1879.  Prior  to  this  amendment,  no  law- 
yer ever  contended  that  these  two  business  associations  were  not 
erected  as  separate  departments,  as  distinct  as  any  other  two  business 
concerns  erected  under  the  statutes  of  the  state  providing  for  the  crea- 
tion of  business  corporations.  And,  as  up  to  the  enactment  of  the 
last-named  statute,  no  life  insurance  company  created  apder  the  laws 
of  the  state  of  Missouri,  or  doing  business  therein,  was  permitted  to 
enter  into  the  business  of  issuing  accident  insurance  policies  in  the 
state,  when  the  legislature  declared  that,  in  suits  upon  policies  of  in- 
surance for  life,  it  should  be  no  defense  that  the  insured  had  died  by 
suicide,  the  rule  "Expressio  unius  est  exclusio  alterius,"  precluded 
carrying  this  special  enactment  over  to  any  other  claim  of  insurance 
than  that  of  insarance  on  life  proper.  Reduced  to  its  last  analysis, 
therefore,  the  advocates  for  the  application  of  the  provision  of  section 
5855  to  an  accident  policy  must  base  their  contention  upon  the  naked 
proposition  that  as,  in  1889,  the  legislature  anthorized  life  insurance 
companies  organizeid  under  the  laws  of  the  state  to  engage  also  in  the 
business  of  issuing  policies  of  accident  insurance  ex  vi  termini,  it  ren- 
dered the  provision  of  section  5853  applicable  to  accident  policies. 
This  enabling  act  of  1889  in  no  wise  altered  or  affected  the  other  pro- 
,  visions  of  the  antecedent  statute  in  pari  materia,  for  conducting  the 
business  operations  of,  and  imposing  separate  obligations  and  con- 
ferring distinct  privileges  upon,  two  distinct  branches  of  the  insurance 
business.  The  act  of  1889,  after  authorizing  associations  organized 
"for  the  purpose  of  making  assurance  upon  the  lives  of  individuals"  to 
issue  policies  providing  for  "an  indemnity  against  death,  and  for 
weekly  or  other  periodic  indemnity  for  disability  occasioned  by 
accident  to  the  person  of  the  insured,"  expressly  declared  that  "sadi 
accident  insurance  shall  be  made  a  separate  department  of  the  bad- 
ness of  a  life  insurance  company  undertaking  it."  To  no  extent  did 
it  obliterate  the  lines  of  distinction  between  the  two  classes  of  busi- 
ness. And  as  throughout  the  antecedent  statutes  providing  for  and 
regulating  the  operation  and  fixing  the  duties  and  obligations  of  the 
two  branches  of  insurance  companies  the  provision  of  section  5855 
was  restricted  to  life  insurance  companies,  and  the  same  provision  In 
the  same  language  was  carried  forward  to  and  incorporated  in  the 
statute  of  1880,  denying  the  defense  of  suicide  in  "suits  upon  policies 
of  insurance  for  life,"  by  the  well-known  rule  for  the  construction  ot 
statutes,  the  provision  must  receive  the  same  application  and  be 
subjected  to  the  same  limitation  given  to  it  in  the  older  statutes,  nn- 
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less  the  legislature,  by  express  provision  or  onaToidable  implication, 
gave  to  it  a  broader  ai^lication,  so  as  to  embrace  accident  policies. 
I  am  unable  to  find  anything  in  the  antecedent  or  subsequent  pro- 
visions of  the  statute  of  1889  wliich  can  justify  the  court  in  holding 
that  the  provision  which  had  for  a  number  of  years  expressly  and  ex- 
clusively Implied  to  policies  of  insurance  on  life,  carried  forward  into 
the  later  statute  under  the  same  terms  of  limitation,  can  be  applied 
to  policies  of  insurance  against  accidents  declared  by  the  statute  to 
be  a  separate  department  If  it  had  been  the  purpose  or  thought  of 
the  legislature  to  wipe  out  all  distinction  in  the  provision  of  section 
3855  in  its  application  to  the  two  distinct  classes  of  policies,  it  would 
have  said  so.  But  the  legislature  has  gone  no  further  than  to  say 
that  a  cranpany  engaged  in  the  business  of  issuing  policies  of  insur- 
ance on  life  may  also  engage  in  the  business  of  issuing  insurajice 
policies  against  accidents  as  a  separate  department.  Throughout 
the  statute,  separate,  distinct  provisions,  regulations,  and  obligations 
are  made  and  imposed  upon  the  companies  transacting  such  dual  bu^- 
nees,  as  much  bo  as  if  existing  and  operating  under  separate  fran- 
chises. It  does  therefore  seem  to  me  that  to  apply  to  this  case  the 
defense  provided  for  in  said  section  5855  would  justly  expose  the  court 
to  the  critidsm  of  judicial  legislation. 

The  defense  of  death  resulting  from  an  act  of  suicide  being  good  at 
common  law  (Bigdow  v.  Insurance  Co.,  93  U.  8.  284;  Salentine  v. 
Insurance  Co.,  24  Fed.  159;  Billings  v.  Insurance  Ca  [Vt]  24  Atl. 
656;  Scarth  v.  Society  [Iowa]  39  N.  W.  658),  and  this  rule  not  having 
been  changed  by  statute,  the  demurrer  to  the  petition  on  this  ground 
is  well  taken.  It  is  therefore  unnecessary  to  consider  the  other  ques- 
tion raised  by  the  demurrer. 


LXJSICS  ADM'RS  v.  KIMBALL  et  al. 

(Circuit  Court,  W.  D.  Virginia.    May  11,  1898.) 

t.  FoRKioir  Administratobs — Actions. 

An  action  commenced  In  Virginia  by  a  foreign  administrator  without 
first  taking  out  letters  of  administration  in  that  state  Is  a  mere  nullity, 
and  no  life  can  be  Imparted  to  It  by  subsequently  procuring  such  letters, 
and  then  setting  up  the  fact  by  amendment  of  the  pleadings. 

1  PUSADINO — AMEKDHEKT. 

Bev.  St.  i  954,  authorizes  amendments  only  In  cases  properly  Instituted, 
and  then  only  in  matters  of  fornt.  It  does  not  go  to  the  extent  of  allowing 
tbe  court,  where  an  action  was  originally  brought  without  authority  or 
sanction  in  law,  to  so  amend  tbe  original  writ  and  declaration  as  to  make 
new  parties  plalutlflF.  and  thereby  sustain  an  action  that  was  originally 
brought  without  authority  to  institute  the  same. 

Isaac  -Harr  and  Burrow  Bros.,  for  plaintiffs 
Fulkerson,  Page  &  Hunt,  for  defendants. 

PAUL,  District  Judge.  This  is  an  action  at  law  brought  by  W. 
H.  Hodges  and  E.  B.  McKeehan,  styling  themselves  administrators 
of  .Samuel  L.  Lusk.  deceased.  The  record  shows  that  Samuel  L. 
Lusk  was  an  employ^  on  the  Norfolk  &  Western  Railroad,  and  was, 
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on  the  30th  day  of  March,  1895,  while  in  the  gervice  of  the  said 
railroad  company,  on  the  Kenova  Division  thereof,  Idlled,  by  being 
crushed  between  two  cars;  that  this  action  was  instituted  in  this 
court  at  Abingdon,  in  the  month  of  August,  1895,  by  the  plain- 
tiffs, who,  prior  to  the  institution  of  the  suit,  had  obtained,  in  the 
state  of  Tennessee,  letters  of  administration  on  the  estate  of  said 
Lusli,  but  had  not  taken  letters  of  administration  in  the  state  of 
Virginia.  After  the  institution  of  this  action,  one  J,  W.  Mort,  a 
citizen  of  Virginia,  qualified  in  the  corporation  court  of  the  city  of 
Bristol,  Va.,  as  administrator  of  the  estate  of  said  Lusk.  In  the 
month  of  June,  1897,  said  Mort  tendered  his  resignation  as  admin- 
istrator of  eald  estate,  and  his  resignation  was  accepted  by  the  cor- 
poration court  of  the  city  of  Bristol,  and  the  plaintiflFs,  E.  B.  Mc- 
Eeehan  and  W.  H.  Hodges,  were  then  and  there  appointed  by  the 
said  corporation  court  of  the  city  of  Bristol  and  qualified  as  ad- 
ministrators of  said  estate  in  the  room  and  stead  of  said' Mort.  The 
defendants  at  the  October  term,  1897,  of  this  court  filed  a  plea  in 
bar  to  the  action,  alleging  that  at  the  time  the  same  was  instituted 
the  plaintiffs  had  obtained  letters  of  administration  upon  the  estate 
of  Samuel  L.  Lusk,  deceased,  in  the  state  of  Tennessee;  that  they 
were  not  administrators  of  said  estate  in  the  state  of  Virginia,  but 
that  one  J.  W.  Mort  had  qualified  in  the  corporation  court  of  the 
city  of  Bristol,  Va.,  and  was  then  administrator  of  said  estate.  To 
this  plea  the  plaintiffs  filed  a  replication,  as  follows: 

"(1)  It  is  true  that  before  tbe  Institution  of  tliis  action  plaintiffs  b»A  obtained 
letters  of  administration  upon  tbe  estate  of  Samuel  L.  Lusk,  deceased,  in  tbe 
state  of  Tennessee.  (2)  It  Is  true  that  at  the  time  this  action  was  Instituted 
plalntUTs  bad  not  been  appointed  administrators  of  said  estate  in  tbe  state 
of  Virginia.  (S)  It  is  not  true  that  at  and  before  tbe  institution  of  this 
action  one  J.  W.  Mort  had  been  appointed  and  qualified  as  administrator  of 
said  estate  in  the  corporation  court  of  Bristol,  Virginia.  (4)  It  U  true  that 
after  tbe  institution  of  this  action  said  J.  W.  Mort  was  appointed  and  tiual- 
Ified  as  administrator  of  said  estate  in  said  corporation  court  of  BrlstoL 
Virginia,  but  on  tbe day  of  June,  1807,  said  Mort,  having  fully  admin- 
istered and  made  settlement  of  all  the  assets  of  said  estate  coming  into  bis 
bands,  tendered  his  resignation  as  administrator  of  the  said  estate,  and  said 
resignation  was  accepted  by  said  corporation  court  of  Bristol,  and  plaiutilTs, 
E.  B.  McKeehan  and  W.  H.  Hodges,  were  tben  and  tbere  appointed  and 
qualified  as  administrators  of  said  estate  in  tbe  room  and  stead  of  said 
Mort,  and  they  are  now  tbe  only  administrators  of  tbe  estate  of  Samuel  Lk 
Lusk,  deceased." 

The  question  presented  by  the  pleadings  for  decision  ii^,  can  this 
action,  on  this  state  of  facts,  be  maintained?  The  plaintiffs  insist 
that,  although  they  had  not  taken  out  letters  of  administration  at 
the  time  of  the  institution  of  the  action,  yet,  having  subsequently 
done  BO,  they  have  a  right  to  amend  the  declaration  so  as  to  make 
them  parties  plaintiff,  and  claun  that  the  amendment  so  made  will 
have  relation  to  the  time  of  instituting  the  action,  and  invests  them 
with  the  right  to  maintain  the  action. 

This  is  an  action  under  section  2902  of  the  Code  of  Virginia  of 
1887,  which  provides  for  the  recovery  of  damages  where  the  death 
of  any  person  is  caused  by  the  wrongful  act  of  any  person  or  cor- 
t)oration.     Section  2903  of  the  Code  of  Virginia  of  1887  provides: 
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"Every  snch  action  shall  be  brought  by  and  In  the  name  of  the  personal 
representative  of  such  deceased  person,  and  within  twelve  months  after  bis 
death.    •    •    •" 

Section  2640  provides  for  the  qualification  of  an  administrator,  as 
follows: 

"Before  any  grant  of  administration,  as  of  the  estate  of  an  Intestate,  the 
person  to  whom  it  is  granted  shall,  In  the  court  granting  it,  give  bond  and 
take  an  oath  that  the  deceased  has  left  no  will,  so  far  as  be  knows,  and  that 
he  will  faithfully  perform  the  duties  of  his  office  to  the  best  of  his  Judg- 
ment   •    •    •" 

Thos,  it  will  be  seen  that,  befwe  an  administrator  is  anthorized 
to  do  any  act  under  the  laws  of  Virginia,  he  must  cranply  with  the 
requirements  of  the  statute  in  the  important  particulars  of  taking  an 
oath  in  open  conrt  and  executing  a  bond  with  security.  Until  he 
complies  with  these  requirements  of  the  statute,  he  stands  in  the 
sadae  relation  to  the  estate  of  the  decedent  as  any  other  individual, 
even  though  he  has  taken  out  letters  of  administration  in  another 
state.  These  can  confer  no  authority  upon  him  to  exo-eise  so  im- 
portant a  power  as  instituting  an  action  at  law.  This  question  has 
been  so  frequently  decided  by  the  courts,  state  and  fedei-al,  that  the 
doctrine  is  firmly  established  that  letters  of  administration  confer 
no  authority  outside  of  the  territorial  jurisdiction  of  the  state  grant- 
ing the  same,  in  the  absence  of  a  statute  conferring  such  authority. 
A  leading  case  on  this  subject  is  that  of  Noonan  v.  Bradley,  9  Wall. 
394.  This  decision  has  been  cited  as  a  controlling  authority  in 
numerous  cases  subsequently  arising  in  the  federal  conrt&  In  that 
case  the  suju-eme  court,  Mr.  Justice  Field  ddivering  the  opinion  of 
the  court,  said: 

"All  the  cases  on  the  subject  are  in  one  way.  In  the  absence  Of  any  statute 
giving  effect  to  the  foreign  appointment,  all  the  authorities  deny  any  efficacy 
to  the  foreign  appointment  outside  of  the  territorial  Jurisdiction  of  the  state 
within  which  It  was  granted.  All  hold  that,  in  the  absence  of  such  a  stat- 
ute, no  suit  can  be  maintained  by  an  administrator  in  his  official  capacity, 
except  within  the  limits  of  the  state  from  which  he  derives  his  authority. 
If  he  desires  to  prosecute  a  suit  In  another  state,  he  must  first  obtain  a  grant 
of  administration  therein  In  accordance  with  Its  laws.  So  far  has  this 
doctrine  been  extended  that  in  Fenwick  v.  Sear's  Adm'rs,  ]  Cranch,  259, 
where  the  plalntlfT  had  obtained  letters  of  administration  in  Maryland,  before 
the  separation  of  the  District  of  Columbia  from  the  original  states,  it  was 
held  by  this  court  that  he  could  not,  after  the  separation,  maintain  an  action 
In  that  part  of  the  District  ceded  by  Maryland,  by  virtue  of  these  letters, 
bnt  that  he  must  take  out  new  letters  within  the  District." 

In  Dickinson  v.  McCraw,  4  Band.  (Va.)  158,  it  was  held  that  an 
administrator  appointed  in  the  state  of  North  Carolina  cannot  be 
joined  as  a  party  plaintiff  with  an  administrator  appointed  in  Vir- 
ginia in  an  action  brought  in  the  latter  state.  8  Enc.  PI.  &  Prac. 
700,  701;  Vau^n  v.  Northup,  15  Pet.  1;  Kerr  v.  Moon.  9  Wheat. 
565;  Dixon  v.  Ramsay,  3  Cranch,  319;  Eells  v.  Holder,  12  Fed.  668. 

The  statutes  of  Virpnia  have  no  provision  authorizing  an  admin- 
istrator to  whom  letters  of  administration  have  been  granted  in 
another  state  to  bring  an  action  in  the  former  state.  The  doctrine  of 
tlie  common  law,  as  irecognized  in  England  and  in  the  United  States, 
ii  uichanged,  and  an  administrator  cannot  maintain  a  suit  in  this 
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state  without  first  taking  oat  letters  of  administration  in  some  court 
in  this  state. 

The  contention  tliat  the  want  of  authority  on  the  part  of  a  foreign 
administrator  to  bring  an  action  in  tliis  state  is  cured  by  his  pro- 
curing letters  of  administration  in  this  state  after  he  has  instituted 
his  action  cannot  be  sustained.  His  failure  to  do  so  before  he  com- 
mences his  action  is  a  fatal  defect  in  his  right  to  maintain  it.  In 
this  case  not  only  did  the  plaintiffs  fail  to  procure  letters  of  admin- 
istration in  this  state  before  commencing  their  action,  but  after  its 
institution  letters  of  administration  were  granted  to  Mort,  a  citizen 
of  the  state  of  Virginia.  For  two  years  he  was  invested  with  all 
the  rights  and  interests  of  an  administrator,  and  during  that  period 
they  could,  under  no  principle,  or  even  fiction,  of  the  law,  be  vested 
in  any  other  person.  It  was  only  by  his  resignation  that  he  vfaa 
devested  of  his  authority  as  administrator,  and  it  was  only  by  the 
subsequent  qualification  of  the  plaintiffs  as  administrators  that  ihej 
were  invested  with  the  rights  and  the  authority  pertaining  to  that 
fiduciary  ofBce.  Prior  to  that  time,  any  action  brought  by  them 
in  their  re{H%sentative  character  was  a  nullity.  There  was  no  legal 
proceeding  pending  which  could  be  kept  alive  and  prosecuted  hj 
their  subsequent  qualification  as  administrators.  The  authority  con- 
ferred could  not  have  relation  so  as  to  give  vitality  to  a  null  and 
void  proceeding. 

Counsel  for  the  plaintiffs  insist  that,  under  the  provistons  of  section 
954  of  the  Revised  Statutes  of  the  United  States,  they  have  a  ripht 
to  amend  their  declaration  so  as  to  make  the  administrators  who 
qualified  in  the  state  court  of  Virginia  after  the  institution  of  the 
suit  in  this  court  the  plaintiffs,  in  place  of  the  administrators  who 
qualified  in  the  state  court  of  Tennessee.  The  section  referred  to  is 
as  follows: 

"Sec.  954.  No  Bummons,  writ,  declaration,  return,  process,  judgment,  or 
other  proceeding  In  civil  causes,  in  any  court  of  the  United  States,  sbell  be 
abated,  arrested,  quashed,  or  reversed  for  any  defect  or  want  of  form:  bnt 
such  court  shall  proceed  and  give  judgment  according  as  the  right  of  the 
cause  and  matter  In  law  shall  appear  to  it,  without  regarding  any  sacb 
defect,  or  want  of  form,  except  those  which.  In  cases  of  demurrer,  the  party  . 
specially  sets  down,  together  with  his  demurrer,  as  the  cause  thereof;  and 
such  court  shall  amend  every  such  defect  and  want  of  form,  other  tban 
those  which  the  party  demurring  so  expresses:  and  may  at  any  time  per- 
mit either  of  the  parties  to  amend  any  defect  in  the  process  or  pleadings, 
upon  such  conditions  as  it  shall,  in  its  discretion,  and  by  its  rules,  prescribe." 

While  this  statute  is  very  broad  and  liberal  in  the  allowance  of 
amendments  to  the  process  or  pleadings,  the  amendments  which  it 
permits  can  only  be  made  in  a  case  that  is  properly  instituted,  and 
only  then  in  matters  of  form.  It  does  not  go  to  the  extent  of  allow- 
ing the  court,  where  an  action  was  originally  brought  without  au- 
thority or  sanction  in  law,  to  so  amend  the  original  writ  and  dec- 
laration as  to  make  new  parties  plaintiff,  and  thereby  sustain  au 
action  that  was  originally  brought  without  authority  to  institute  the 
same. 

There  is  no  question  that,  where  an  action  is'  brought  by  a  party 
having  authority  to  institute  it,  the  pleadings  may  be  amended  in 
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matters  of  torm  bo  as  to  perfect  the  jnrisdictlon  of  the  court  apon 
the  record.  Bat,  wh«i  the  parties  ingtitntiiig  a  salt  have  no  au- 
thority to  bring  the  same,  the  amendments  aothoriKed  by  the  statute 
cannot  cure  the  defect  in  the  proceedings.  The  action  cannot  be 
maintained.  The  t^edal  {dea  in  bar  most  be  simtained,  and  the 
action  dismissed. 


In  re  MURPHY. 

(Olrcnlt  Court,  D.  Massachusetts.     May  18,  1888.) 

No.  1,883. 

1.  Habbas  OoKTim— IsauAMOB  or  Writ. 

Wbere  a  petitioner,  servlDg  a  sentence  of  a  state  court,  has  delayed  nearly 
two  years  to  apply  for  a  writ,  and  his  rl^ht  of  appeal  In  the  state  conrt  Is 
not  yet  barred,  habeas  corpus  will  not  issue  onless  bis  case  is  clear. 
X  Fkdbrai.  QuBsnoR— When  Prbsentbd. 

The  action  of  a  Judge  of  a  state  conrt  in  erroneously  sentencing  one  con- 
rlcted  of  crime  tinder  a  statute  not  appUcable  to  his  case  presents  no 
question  for  tbe  federal  court 
1  Bamk— Ex  Post  Facto  Laws. 

When  a  statute  proyidlog  for  the  sentence  to  prison  of  persons  conrlcted 
of  crime  has  been  construed  by  the  highest  state  court  to  apply  to  offenses 
committed  prior  to  Its  enactment,  the  question  whether  It  violates  any  pro- 
vision of  the  federal  constitution  is  directiy  In  issue,  on  habeas  corpus, 
to  release  one  sentenced  thereunder  for  a  crime  so  committed, 
i  Ex  Post  Facto  Laws— Constructioh  of  Statutes. 

In  order  to  render  legislation  unconstitutional  as  ex  post  facto,  It  Is  not 
necessary  to  show  that  It  must  be  detrimental  to  all  persons  charged  with 
offenses;    it  Is  sufficient  that  it  materially  alters  their  condition  in  a 
manner  which  may  be  detrimental  to  some. 
S.  Sams— Indeterminate  Sektekce  Law. 

The  Massachusetts  indeterminate  sentence  statute  (St.  1895,  c.  504,  H 
1-3),  declaring  that  the  court  "shall  not  fix  the  term  of  imprisonment,"  if 
taken  literally,  Is  unconstitutional,  if  applied  to  offenses  committed  prior 
to  Its  enactment 
&  Same. 

Queere,  whether  the  indeterminate  sentence  law  of  Massachusetts  (St. 
1880,  c.  504,  fS  1-3),  which  is  applicable  to  all  sentences  pronounced  after 
Its  enactment,  regardless  of  what  the  law  was  when  the  offense  was  com- 
mitted, is  invalid  as  an  ex  post  facto  law. 
7.  Habeas  Cohpcs— Peactioe  on  Appeal. 

A  writ  of  habeas  corpus  was  denied,  but,  there  being  a  constitutional 
question  of  great  doubt  involved  in  the  application,  the  petitioner  was 
given  an  opportunity  to  apply  for  an  appeal  to  the  supreme  court,  under 
rule  34,  with  an  intimation  that  thereupon  the  order  would  be  amended 
and  a  writ  directed  to  issue,  to  be  discharged  upon  Its  return,  with  leave 
to  apply  for  admission  to  bail  pending  the  appeal. 

Brandeis,  Dnnbar  &  Nntter,  Ezra  B.  Thayer,  and  Edward  F.  Mc- 
Qellen,  for  petitioner. 
J.  M.  Hallowell,  Asst  Atty.  Gen.,  for  respondent,  Bridges. 

PUTNAM,  Oircnit  Jndge.  This  is  an  application  for  a  writ  of 
lubeas  corpus,  heard  on  the  return  of  an  order  to  show  cause  why 
a  writ  should  not  issne.  The  petitioner  is  in  prison,  under  a  crim- 
inal sentoioe  of  the  superior  court  of  the  state  of  Massachusetts, 
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passed  on  him  May  28, 1896,  for  a  term  of  not  less  than  10,  nor  more 
than  15,  years.  It  is  conceded  that,  if  the  sentence  was  erroneous, 
the  laws  of  the  state  gave  him  a  remedy  by  a  writ  of  error,  which 
is  not  yet  barred;  and  also  nearly  two  years  of  his  imprisonment 
hare  expired  without  his  asking  for  a  writ  of  ei'ror  or  other  relief, 
prior  to  the  petition  at  bar.  In  view  of  these  facts,  it  is  apparent 
that  there  are  no  special  circumstances  requiring  the  issue  of  a  writ 
of  habeas  corpus,  unless  his  case  is  clear.  When  the  petitioner's  of- 
fense was  committed,  the  following  statutes  were  in  force  in  Massa- 
chusetts: 

"Whoever  commits  larceny  by  eteallng,  of  the  property  of  anotber,  money, 
goods,  or  chattels,  or  a  bank  note,  bond,  promissory  note,  bill  of  exchange, 
or  other  bill,  order,  or  certificate,  or  a  book  of  accounts  for  or  concerning 
monpy  or  Koods  due  or  to  become  due  or  to  l)e  delivered,  or  a  deed  or 
writing  containing  a  oonTey.inee  of  land  or  any  other  valuable  contract  In 
force,  or  a  receipt,  releaite,  or  defeasance,  or  a  writ,  process,  or  public  record. 
If  the  property  stolen  exceeds  the  value  of  one  hundred  dollars,  shall  be 
punished  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
by  fine  not  exceeding  six  himdred  dollars  and  imprisonment  in  the  jail  not 
exceeding  two  years;  or,  if  the  property  stolen  does  not  exceed  the  value 
of  one  hundred  dollars,  shall  be  punished  by  Imprisopment  In  the  state  prison 
or  Jail  not  excpcding  one  year,  or  by  fine  not  exceeding  three  hundred  dollars." 
Pub.  St.  c.  203,  i  20. 

"Every  officer  in  charge  of  a  prison  or  other  place  of  confinement  shall 
keep  a  record  of  the  conduct  of  each  prisoner  In  his  custody  whose  term  of 
imprisonment  is  not  less  than  four  months.  Every  such  prisoner  whose 
record  of  conduct  shows  that  he  has  faithfully  observed  aU  the  rules,  and 
has  not  been  subjected  to  punishmeut,  shall  be  entitled  to  a  deduction  from 
the  term  of  bis  imprisonment,  to  be  estimated  as  follows:  Upon  a  Kentencf 
of  not  less  than  four  months  and  less  than  one  year,  one  day  for  each  month; 
upon  a  sentence  of  not  less  than  one  year  and  less  than  three  years, 
three  days  for  each  month;  upon  a  sentence  of  not  less  than  three  years 
and  less  than  five  years,  four  days  for  each  month;  upon  a  sentence  of  not 
less  than  five  years  and  le»s  than  ten  years,  five  ihtys  for  each  month; 
upon  a  sentence  of  ten  years  or  more,  six  days  for  each  month.  When  a 
prisoner  has  two  or  more  sentences,  the  aggregate  of  his  several  sentences 
shall  be  the  basis  upon  whU^h  the  deduction  shall  be  estimated.  Each  pris- 
oner who  is  entitled  to  a  deduction  from  the  term  of  his  Imprisonment, 
as  aforesaid,  shall  receive  a  written  permit  to  be  at  liberty  during  the 
time  thus  deducted,  upon  such  terms  as  tlie  board  granting  the  same  shall 
fix.  Said  permits  shall  be  issued  as  follows:  To  prisoners  In  the  house  of 
industry,  jail,  or  house  of  corret-tiun  of  Suffolk  county,  by  the  board  of 
directors  for  public  institutions:  to  prisoners  in  the  other  Jails  and  houses 
of  correction,  by  the  county  commissionci's  of  the  several  counties;  to 
prisoners  in  the  state  prison  and  in  the  reformatory  prison  for  women,  by 
the  commissioners  of  prisons;  to  prisoners  in  the  state  workhouse,  by  the 
trustees  of  said  workhouse.  The  board  Issuing  a  permit  as  aforesaid  may 
at  any  time  revoke  the  same,  and  shall  revoke  it  when  it  comes  to  their 
knowledge  that  the  person  to  whom  it  was  granted  has  been  convicted  of 
any  offence  punishable  by  Imprisonment."    Pub.  St.  c.  222.  |  20. 

The  petitioner  was  charged  with,  and  convicted  of,  several  offenses 
in  the  same  indictment;  bo  that  the  maximum  term  for  which  he 
was  imprisoned  does  not  exceed  the  penalty  permitted  by  the  stat- 
utes which  were  in  force  when  his  crinu«  were  committed.  But. 
by  the  law  as  it  then  stood,  his  term  of  imprisonment  was  fixed  by 
the  court,  and  the  determination  of  its  length  was  a  judicial  act, 
subject,  of  course,  to  his  option  to  avail  himself  of  a  permit  to  be 
at  liberty,  as  provided  by  the  statute  cited,  if  he  entitled  himself 
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thereto.  This  clearly  did  not  operate  to  limit  the  term  of  his  im- 
prisonment  except  at  his  own  will  Bo  it  could  not  wwk  to  his  prej- 
udice, as  it  might  possibly  be  conceived  to  be  against  the  interest  of 
a  prisoner  to  be  cast  temporarily  on  the  community  at  large  against 
his  own  election,  under  circumstances  which  permitted  him  to  be 
recalled  at  some  ind^nite  period,  also  against  his  own  election. 

At  the  time  the  petitioner  was  sentenced  the  following  statute  was 
in  force: 

"Section  1.  When  a  convict  Is  sentenced  to  the  state  prison,  otherwise  than 
for  life,  or  as  an  habitual  criminal,  the  court  imposing  the  sentence  shall 
not  fix  the  term  of  Imprisonm^t,  but  shall  establish  a  maximum  and  mtni- 
mmn  term  for  which  said  convict  may  be  held  in  said  prison.  The  maximum 
term  shall  not  be  longer  than  the  longest  term  fixed  by  law  for  the  punish- 
ment of  the  offence  of  which  he  is  convicted,  and  the  minimum  term  shall 
not  be  less  than  two  and  one  half  years. 

"8ec.  2.  At  any  time  after  the  expiration  of  the  mlnimmo  term  for 
which  a  convict  may  be  held  in  the  said  prison  under  a  sentence  imposed 
as  aforesaid,  the  commissioners  of  prisons  may  issue  to  him  a  permit  to 
be  at  liberty  therefrom,  upon  such  terms  and  conditions  as  they  shall  deem 
best,  and  they  may  revolce  said  permit  at  any  time  previoua  to  the  expira- 
tion of  the  maximum  term  for  which  he  may  be  held  under  said  sentence. 
No  snch  permit  shall  be  Issued  without  the  approval  of  the  governor  and 
eonncll,  nor  unless  said  commissioners  shall  be  of  the  opinion  that  ihe 
person  to  whom  It  is  issued  will  lead  an  orderly  life  If  set  at  liberty.  The 
violation  by  the  holder  of  a  permit  Issued  as  aforesaid  of  any  of  the  terms  or 
conditions  thereof,  or  the  violation  of  any  law  of  this  commonwealth,  shall 
of  Itself  make  void  snch  permit 

"Sec.  3.  When  any  permit  issued  as  aforesaid  has  been  revoked,  or  has 
become  void,  said  commissioners  may  Issue  an  order  authorizing  the  arrest 
of  the  bolder  of  said  permit  and  his  return  to  said  state  prison.  The  holder 
of  said  permit,  when  returned  to  said  prison,  shall  be  detained  therein  ac- 
cording to  the  terms  of  his  original  sentence;  and  in  computing  the  period 
of  bis  confinement,  the  time  between  his  release  upon  said  permit  and 
his  return  to  the  prison  shall  not  be  taken  to  be  any  p.irt  of  the  term  of  the 
sentence."    Acts  1893,  c.  504. 

The  petitioner  was  not  sentenced  as  an  "habitual  criminal." 

The  question  at  once  arises  whether  the  act  of  181)5  is  to  be  con- 
strued to  apply  to  prior  offenses.  If  not,  the  action  of  the  court 
which  sentenced  the  petitioner  was  a  mere  error,  raising,  in  no 
event,  any  question  for  this  court.  But  it  was  held  in  Com.  v.  Brown, 
1&!  Mass.  144,  45  N.  E.  1,  that  the  statute  is  to  be  construed  to  ap- 
ply to  all  sentences  imposed  after  it  came  into  force.  Therefore  the 
qaestion  whether  it  violates  any  provision  of  the  constitution  of  the 
United  States  comes  directly  in  issue. 

With  reference  to  what  constitutes  ex  post  facto  legislation,  it  is 
not  necessary,  for  this  ease,  to  refer  to  any  authority  except  the  dis- 
cussion in  Kring  v.  Missouri,  107  U.  S.  221,  22&-230,  2  Sup.  Ct. 
443.  It  is  plain  from  that  discussion,  and  also  on  fundamental  prin- 
ciples, that,  in  order  to  render  legislation  unconstitutional  as  ex  post 
facto,  it  is  not  necessary  to  show  that  it  must  be  deti-imental  to  all 
persons  charged  with  offenses.  It  is  sufiScient  that  it  materially  al- 
tera their  condition  in  a  manner  which  may  be  substantially  detri- 
mental to  some. 

At  the  outset,  the  act  of  1895  declares  in  its  letter  that  the  court 
"shall  not  fix  the  term  of  imprisonment."    If  this  were  to  be  taken 
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literally,  It  would  clearlj  be  unconstitutional  if  retroactive,  becaase 
it  would  depriye  a  person  charged  of  tiie  right  to  a  judicial  deter- 
mination of  his  sentence,  given  by  the  law  existing  when  the  offense 
was  committed,  as  we  have  already  shown.  But  the  supreme  judicial 
court  of  Massachusetts  has  said  that  it  is  not  to  be  thus  taken,  not- 
withstanding the  fact  that,  by  the  effect  of  the  act,  the  term  of  actnal 
imprisonment  is  practically  fixed  by  the  executive  officers  of  the 
state.  Oliver  v.  Oliver,  169  Mass.  592,  594,  48  N.  E.  843.  Under  the 
Public  Statutes,  in  force  when  the  petitioner's  offenses  were  com- 
mitted, he  could,  by  his  own  good  conduct,  entitle  himself,  as  a  mat- 
ter of  right,  to  a  permit  to  l^  at  liberty^;  and,  although  the  permit 
would  have  been  revocable  at  will,  it  would  seem  to  have  been  a 
legal  right  of  value  in  the  eyes  of  tiie  law,  on  the  same  principle 
that  an  employment  is  recognized  at  law  as  a  thing  of  value  to  both 
employ^  and  employer,  even  when  terminable  at  the  option  of  either. 
In  addition,  the  option  whether  or  not  to  revoke  the  permit  ■was 
vested  in  a  single  executive  board,  while,  under  the  act  of  1895,  no 
permit  can  issue  without  the  approval  of  two  executive  boards;  the 
practical  result  of  which  is  that,  under  the  later  statute,  the  pris- 
oner has  the  burden  of  securing  a  double  approval  before  he  can  ob- 
tain his  liberty.  Under  the  act  of  1895,  he  cannot  entitle  himself, 
as  a  matter  of  right,  to  a  permit,  but  the  whole  is  a  matter  of  option 
on  the  part  of  the  executive  boards,  to  be  exercised  without  any 
explanation  or  any  reason  given  pro  or  con.  Moreover,  under  that 
act,  other  important  conditions  were  added  which  would  permit  the 
recall  of  a  permit,  and  still  others  which  would  revoke  it  absolutely. 
The  most  serious  new  provision  is  that  the  act  of  1895  directs  that, 
if  a  permit  is  revoked,  no  portion  of  the  time  the  prisoner  may  have 
been  at  liberty  under  it  shall  be  taken  to  be  any  part  of  the  term 
of  his  sentence. 

It  is  true  that,  under  the  sentence  imposed  on  this  petitioner,  there 
is  a  possibility  of  his  going  at  liberty  sooner  than  could  have  hap- 
pened under  the  provisions  of  the  Public  Statutes,  if,  under  them, 
he  had  been  sentenced  for  the  maximum  period  of  15  years,  becaase 
no  commutation  for  good  behavior  under  those  statutes  could  have 
reduced  the  period  of  imprisonment  to  10  years;  yet  who  can  say 
whether,  and,  if  yes,  how  much,  the  intended,  and,  probably,  for  the 
mass  of  criminals,  the  actual,  leniency  of  the  new  system  operated 
to  influence  the  court,  in'  the  case  at  bar,  to  impose  a  maximum  term 
longer  than  the  fixed  term  would  otherwise  have  been? 

Therefore  there  is,  on  the  whole,  much  difficulty  in  holding  the  act 
of  1 895  constitutional  as  a  retroactive  statute.  But  the  supreme  ju- 
dicial court  of  Massachusetts,  in  Com.  v.  Brown,  167  Mass.  144,  45 
N.  E.  1,  already  referred  to,  at  page  146,  167  Mass.,  and  at  page  1, 
45  N.  E.,  construes  this  statute  in  connection  vrith  the  body  of  the 
Massachusetts  legislation  on  this  topic,  and  declares  that,  as  a  whole, 
it  concerns  a  policy  familiar  in  that  state.  The  court  apparently 
regards  it  all  as  a  matter  of  prison  discipline,  which  affects  no  sub- 
stantial rights.  It  is  true  the  court  states  that  the  question  was  not' 
argued,  but,  in  the  aspect  in  which  it  is  put  by  that  court,  it  is  one 
peculiarly  for  local  judicial  tribunals.    This  fact,  and  the  lack  of 
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specialty  In  the  circamstances  of  the  ease  to  which  we  hare  referred, 
which  operate  agaiust  the  petitioner  almost  with  the  effect  of  laches, 
in  connection  with  the  numeroos  cautions  given  by  the  supreme  court 
with  reference  to  cases  where  writs  of  error  may  be  sued  out,  the 
latest  of  which  is  Baker  v.  Qrice,  169  U.  S.  284,  18  Sup.  Ct  323, 
lead  OS  to  conclude  tliat  we  ought  to  leave  the  petitioner  to  his 
remedy  in  the  usual  course.'  We  have,  however,  great  doubts  about 
the  constitutionality  of  the  statute  of  1896,  as  a  retroactive  one;  and 
we  have  explained  our  doubts  in  order  to  show  that  we  ou^t  to 
give  th«  petitioner  an  opportunity  to  apply  to  give  bail,  if  he  de- 
sires, pending  an  appeal  to  the  supreme  court.  ^Aefore,  to  enable 
him  to  do  this  under  Sup.  Ct.  Rule  34,  if  the  petitioner  applies  therefor; 
we  will  amend  our  order,  and  direct  a  writ  to  issue,  with  the  expec- 
tation that,  on  its  return,  we  will  order  the  discharge  of  the  writ, 
and  thereupon  consider  any  application  that  may  be  made  for  ad- 
mitting to  bail,  pending  an  appeal,  if  one  is  taken.  The  petition  is 
denied,  without  costs. 


UNITED  STATES  v.  STEGB  et  aL 

(District  Oourt,  D.  Indiana.    June  10,  1S08.) 

No.  6.857. 

brmziOATiRa  Liocobs— Borbbftitiods  Shipmbht.  ■ 

One  la  not  liable  under  Rev.  St.  T7.  S.  {  3449,  making  It  as  offense  to  Sblp 
any  liquors  "under  any  other  than  the  proper  name  or  brand  known  to 
the  trade  as  dealgnatingr  the  kind  and  quality  of  the  contents  of  the  cases 
or  packages  containing  the  same,"  for  shipping  a  keg  of  whisky  on 
which  the  proper  tax  had  been  paid,  and  which  had  the  proper  brand 
affixed,  packed  Inside  of  a  sngar  barrel  which  contained  no  brand  at  all. 

This  vras  an  indictment  against  Julius  H.  Btege  and  others  for 
shipping  whisky  inclosed  in  an  unbranded  barrel  The  case  was 
heard  on  a  motion  to  quash  the  indictment 

Albert  W.  Wishard,  U.  8.  Atty.,  and  Jesse  J.  M.  La  FoUette,  Asst. 
U.  8.  Atty. 
Frank  B.  Burke,  for  defendants. 

%A.KER,  District  Judge.  The  defendants  are  Indicted  for  the 
TlObtion  of  section  3449,  Rev.  St.,  which  reads  as  follows: 

"Whenever  any  person  ships,  transports,  or  removes  any  spirituous  or 
fermented  liquors  or  wines  under  any  other  than  the  proper  name  or  brand 
known  to  the  trade  as  designating  the  kind  and  quality  of  the  contents  of 
the  eases  or  packages  containing  the  same,  or  causes  such  act  to  be  done, 
be  shall  forfeit  said  liquors  or  wines  and  casks  or  packages,  and  be  subject 
to  pay  a  fine  of  five  hundred  dollars." 

The  indictment  charges: 

"That  on  the  Ist  day  of  April,  In  the  year  of  our  Lord  one  thousand  eight 
hondred  and  ninety-eight,  the  defendants  unlawfully,  knowingly,  and  felo- 
niously did  then  and  there  agree  and  conspire  together  to  violate  section  3449, 
K*T.  St  U.  S.,  by  then  and  there  unlawfully,  knowingly,  and  feloniously 

» Note  ^  tlie  Court    See  Tlnsley  v.  Anderson,  171  Xt.  S.  101, 18  Sup.  Ot  806. 
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shipping  from  Loatsvllle,  JCentucky,  to  Salem,  Indiana,  one  keg  of  whisky, 
and  by  then  and  there  packing  said  keg  of  whisky  Inside  of  a  sugar  barrd, 
covering  the  same  with  sawdust,  thereby  wholly  obscuring  and  concealing 
the  brand  upon  said  keg  of  whisky,  and  concealing  the  fact  Uiat  it  wac 
whisky  being  shipped,  but  causing  it  to  then  and  there  appear  that  said  ship- 
ment  was  one  barrel  of  sugar,  the  same  being  then  and  there  so  packed,  con- 
cealed, and  shipped  for  tlie  purpose  of  deceiving  the  citizens  of  Salem,  Indiana, 
and  having  It  appear  to  ihem  as  one  barrel  of  sugar,  contrary  to  the  form  of 
the  statute,"  etc. 

The  defendants  have  interposed  a  motion  to  qnash  on  the  ground 
that  the  indictment  does  not  state  facts  constituting  an  offense  un- 
der the  foregoing  section  of  the  statute. 

.  This  statute  is  highly  penal,  and  must  be  strictly  construed.    It 
must  be  made  to  appear  by  the  allegations  of  the  indictment  that 
the  acts  charged  constitute  an  offense  falling  within  the  language 
of  the  statute.    Counsel  for  the  government  contend  that  it  is  the 
declared  policy  of  the  statute  to  require  all  spirituous  and  ferment- 
ed liquors  on  which  the  proper  tax  has  been  paid,  contained  in  any 
cask  or  package  upon  which  the  proper  name  and  brand  have  been 
affixed,  to  be  shipped  in  such  manner  that  the  name  and  brand 
known  to  the  trade  as  designating  the  kind  and  quality  of  the  con- 
tents of  such  cask  or  package  shall  at  all  times  be  unobscured  and 
plainly  visible.    In  support  of  this  contention,  the  attention  of  the 
court  is  called  to  the  ruling  of  the  acting  commissioner  of  internal 
revenue  of  September  30, 1874  (20  Int.  Rev.  Kec.  109),  and  also  to  his 
ruling  of  September  2,  1884  (30  Int.  Rev.  Rec.  278),  in  which  he  cites 
the  opinion  of  Attorney  General  Taft  reported  in  22  Int  Rev.  Kec. 
261.     On  September  30,  1874,  the  acting  commissioner  ruled  that 
the  marks,  brands,  and  stamps  required  by  law  and  regulations  to  be 
applied  to  casks  of  distilled  spirits  are  designed  to  bear  open  witness 
of  the  legality  of  the  merchandise  in  question,  and  they  must  not 
be  obscured  or  covered  by  encasing  the  vessel  containing  the  liquor 
in  another,  but  must  at  all  times  be  in  such  condition  as  to  admit 
of  the  examination  of  the  marks,  brands,  and  stamps  by  the  revenue 
oflBcers.     On  September  2, 1884,  he  reafiBrmed  this  ruling.     Attorney 
Creneral  Taft  held  that  the  shipment  of  spirits  under  a  false  designa- 
tion was  an  offense  under  section  3449.    He  further  argued,  in  sub- 
stance, that  this  section  prescribes  how  lawfully  distilled,  stamped, 
marked,  and  branded  spirits  may  be  shipped;    namely,  that  Qsey 
may  be  shipped  under  their  proper  names  and  brands,  and,  in  oMer 
that  a  shipment  shall  be  under  their  proper  names  and  brands,  such 
names  and  brands  must  be  visible.     This  latter  statement  was  not 
essential  to  his  decision.     It  must  be  taken  as  true  that  the  keg 
of  whisky  mentioned  in  the  indictment  had  paid  the  proper  tax,  and 
had  the  proper  name,  brand,  and  stamp  affixed  upon  it,  because 
the  contrary  is  not  charged.     The  gravamen  of  the  alleged  offense 
consists  solely  In  placing  for  shipment,  and  shipping,  a  keg  of  whisky 
upon  which  the  tax  had  been  paid,  and  upon  which  the  proper  name, 
brand,  and  stamp  had  been  affixed,  in  a  sugar  barrel,  bv  which  moans 
the  name,  brand,  and  stamp  on  the  keg  of  whisky  were  concealed, 
with  intent  to  deceive  the  citizens  of  Salem.  Ind.     The  charge  that 
the  act  was  done  with  the  intent  to  deceive  the  citizens  of^alem  is 
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tmmateriaL  The  court  knows  of  no  statute  which  makes  such 
an  intent  criminal.  Hence  the  sufficiency  of  the  indictment  hinges- 
upon  the  question  whether  the  shipment  of  a  keg  of  whisky  on  which 
the  tax  had  been  paid,  and  upon  wliich  the  proper  name,  brand,  and 
stamp  are  affixed,  inside  another  in  closure  wliicli  obscures  sucli  name, 
brand,  and  stamp,  is  made  criminal  by  the  statute 

The  keg  of  whisky  was  a  lawful  subject  of  commerce.     The  goT- 
emment  had  no  further  claim  upon  or  interest  in  it.     It  was  law- 
fully shipped  unless  the  method  of  inclosure  rendered  its  shipment 
unlawful.     It  had  no  false  name,  brand,  or  designation  either  upon 
the  keg  of  whisky,  or  on  the  barrel  containing  it.     Hence  the  ques- 
tion before  the  court  does  not  fall  within  the  case  decided  by  Attorney 
General  Taft.     The  case  decided  by  him  was  that  a  shipment  of 
spirits  under  a  false  designation  was  a  violation  of  the  statute.    Such 
would  clearly  be  the  case  because  the  statute  in  express  terms  for- 
bids the  shipment  under  a  false  name  or  brand.     All  else  said  by 
the  learned  attorney  general  was  unnecessary  to  the  decision  of  the 
question  before  him:     Does  the  statute,  properly  construed,  make 
criminal  the  shipment  in  question?     It  is  quite  clear  that  the  stat- 
ute does  not  in  express  terms  declare  that  the  inclosure  of  a  properly 
stamped  and  branded  cask  or  package  of  spirits  inside  another  re- 
ceptacle, which  obscures  the  name  and  brand,  shall  be  unlawful. 
Such  construction  can  only  be  deduced  from  the  language  employed 
•  by  highly  artifi(;ial  reasoning.     It  does  not  seem  to  the  court  tiiat 
such  a  construction  is  warranted  by  the  language  of  the  statute. 
The  prohibited  shipment  must  not  be  made  "under  any  other  than 
the  proper  name  or  brand  known  to  the  trade,"  etc.     This  language 
evidently  means  "under  any  other  name  or  brand  than  the  proper 
name  or  brand  known  to  the  trade,"  etc.     Its  manifest  purpose  was 
to  prevent  the  use  of  a  false  name  or  brand  in  making  such  shipment. 
But  can  it  be  said  that,  where  the  inclosing  receptacle  has  no  name 
or  brand,  it  has  another  name  or  brand  than  the  proper  one?     The 
having  no  name  or  brand  is  not  the  same  thing  as  having  a  false 
name  or  brand.     If  it  had  been  the  intention  of  congress  to  make 
penal  all  shipments  of  spirits  unless  the  receptacle  containing  the 
cask  or  package  was  visibly  branded  or  stamped  so  as  to  designate 
the  kind  and  quality  of  its  contents,  it  is  to  bo  presumed  that  con- 
gress would  have  said  so  in  plain  and  explicit  terms.     Had  congress 
provided  that  it  should  be  unlawful  for  any  person  to  ship  spirits 
without  the  name  or  brand  known  to  the  trade  being  visibly  branded 
or  stamped  upon  the  inclosure  containing  the  properly  stamped  and 
branded  cask  or  package,  there  could  have  been  no  doubt  as  to  its 
meanin?.     The  court  is  of  opinion  that  the  statute  does  not  make 
penal  the  acts  set  out  in  the  indictment.     If  any  governmental  pol- 
icy requires  that  such  shipments  should  not  be  permitted  except 
in  casks  or  packages  having  the  name  or  brand  of  their  contents 
plamly  stamped  and  unobscured,  such  policy  ought  to  be  disclosed  in 
clear  and  unambiguous  terms.     The  statute  fails  to  do  this.    Wheth- 
er the  feilure  arises  from  oversight  or  design  is  immaterial.     In 
my  opinion,  the  statute  does  not  make  it  an  ofFense  to  ship  goods 

which  are  lawful  subjects  of  commerce,  simply  because  they  are 
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shipped  in  an  unmarked  or  unbranded  box  or  barrel,  if  the  contents 
inclosed  therein  have  paid  the  proper  tax,  and  the  proper  name  or 
brand  known  to  the  trade  as  designating  the  kind  and  qaality  of  the 
contents  is  affixed  upon  the  cask  or  package  within  such  box  or  bar- 
reL     The  motion  to  quash  will  be  sastained. 


AMERICAN  GKAPHOPHONB  CO.  T.  WALCUTT. 
(Circuit  Court,  S.  D.  New  York.    January  11,  ISdS.) 

L  PATKKTB— LiCEMBE  TO  MaKB— iKTRtHGEMBRT. 

A  license  merely  to  make,  without  a  right  to  sell,  doea  not  impair  the 
right  of  the  owner  of  the  patent  to  sue  either  at  law  or  In  equity  for  an 
infringement  outside  the  license;  and  the  purchase  of  tools  and  materials 
from  the  licensee,  which  he  had  a  right  to  use  under  the  license  for  mak- 
big  only,  would  not  carry  the  right  to  aeU  the  product,  or  any  greats 
right  than  the  licensee  had. 
9.  8amk— Validity  and  iNFaiNaEMSKT— Souiid-Recordino  Device. 

The  Bell  &  Talnter  patent,  No.  841,214,  and  the  Talnter  patent.  No. 
841,288,  for  Improyements  thereon,  both  of  which  are  for  .recording  tablets, 
consisting  of  a  hollow  cylinder  or  tube  of  paper  or  other  suitable  ma- 
terial, coated  with  wax  or  a  waxlike  composition,  preferably  of  beeswax 
and  paraffine,  held  valid  and  infringed. 

This  was  a  suit  in  equity  by  the  American  Graphophone  Ck>mpanj 
against  Cleveland  Walcutt  for  alleged  Infringement  of  two  patents 
for  recording  and  reproducing  speech  and  other  sounds. 

Philip  Mauro,  for  plaintiff. 

H.  Albertus  West,  for  defendant. 

WHEELEB,  District  Judge.  This  suit  is  brought  upon  patent  Na 
341,214,  granted  to  Chichester  A.  Bell  and  Stunuel  Taintor,  and  Na 
341,288,  granted  to  Tainter,  dated  May  4,  1880,  for  recording  and  re- 
producing speech  and  other  sounds.  As  to  the  parts  in  question, 
the  inventors  in  the  first  patent  say: 

"The  Invention  consists,  secondly.  In  engraving  or  cutting  the  record  in  a 
waxy  or  amorphous  and  slightly  cohesive  substance;  preferably  a  compound 
of  beeswax  and  paraffine  (the  latter  In  excess)  Is  employed.  This  componnd 
has  no  tendency  to  clog  the  style,  but  is  readily  removed  thereby  in  chips  or 
shavings.  This  part  of  the  invention  also  consists  in  a  recording  material 
composed  of  a  wax  or  waxy  surface  on  a  paper  or  pasteboard  foundation 
Heretofore  It  has  been  proposed  to  use  soft  paper  saturated  or  coated  with 
paraffine  as  the  material  for  recording  by  the  indenting  method;  but  Its  use 
does  not  appear  to  have  been  successful,  and  an  outer  layer  of  tin  foil  was 
therefore  employed  to  receive  the  Indentations." 

"It  la  evident  tluU  various  modiflcationa  other  than  those  indicated  can  be 
made,  and  the  invention  still  be  employed  in  whole  or  in  part,  auii  also  that 
parts  of  the  invention  may  be  used  separately.  In  the  foregoing;  description 
details  have  been  given  with  some  minuteness.  This  has  been  done  to  furnish 
the  best  information  in  our  power  for  enabling  those  skilled  In  the  art  to  make 
and  use  the  invention,  and  not  with  the  Intention  of  limiting  the  invention  to 
the  precise  dimensions,  proportions,  shapes,  and  materials  stated." 

And  the  inventor  in  the  other  says: 

"First.  A  new  record  lug- tablet  ts  employed.  It  consists  of  a  boOow  cylinder 
or  tube  of  paper,  or  other  suitable  material,  coated  with  wax  or  waxlike  corn- 
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position,  preferably  a  compound  or  mlxtnre  of  beeswax  and  paraffine.  Tbe 
record  is  cut  in  the  coating.  The  advantages  of  this  form  of  tablet  are  that 
it  may  be  very  light,  while  having  sufficient  stifFness  to  retain  its  form,  and 
avoid  the  danger  of  cracking  tbe  coating;  that  It  is  compact,  and  adapted  tor 
transmission  through  the  malls  or  otherwise;  that  the  recording  surface  is 
contlniMraB,  and  that  it  can  very  readily  be  placed  on  and  removed  from  tbe 
bolder  by  which  it  is  supported,  and  rotated  in  recording  and  reproducing." 
"Tbe  present  invention  is  to  be  considered  as  an  improvement  upon  or  mod- 
ification of  what  Is  shown  and  described  In  the  application  for  letters  patent  of 
C.  A.  Bell  and  myself.  •  •  •  so  far  as  they  relate  to  common  features,  and 
no  claim  is  made  herein  to  any  matter  described  and  shown  In  that  applica- 
tion." 

The  claims  relied  apon  of  the  first  patent  are: 

"(7)  A  sonnd-record,  consisting  of  a  tablet  or  other  solid  body  having  Its 
surface  cut  or  engraved  with  narrow  lines  of  Irregular  or  varied  form  corre- 
sponding to  sonnd-waves.  substantially  as  described.  (S)  A  sonnd-record, 
consisting  of  a  tablet  or  solid  body  having  its  surface  cut  or  engraved  with 
a  number  of  lines  of  variable  cross  section,  tbe  Irregularities  or  variations  cor- 
responding in  form  to  sound-waves,  substantially  as  described."  "(10)  The 
sound  or  speech  record  cut  or  engraved  in  wax  or  a  waxlilie  composition,  sub- 
stantially as  described."  "(17)  The  sound-record  in  ^he  form  of  an  irregular 
groove  with  sloping  walls  cut  in  solid  material,  substantially  as  described. 
(18)  Tbe  sound-record  cut  in  wax  or  waxltke  composition  in  the  form  of  an 
irregular  groove  with  sloping  walls,  substantially  as  described." 

And  of  the  second  are: 

"(1)  A  recording-tablet  for  a  phonograph,  consisting  of  a  hollow  cylinder, 
provided  with  a  wax  or  waxlike  coating  for  receiving  tbe  sound-record,  sub- 
stantially as  described."  "(4)  A  tubular  self-sustaining  tablet  for  recording 
sounds  or  sonorous  vibrations,  substantially  as  described."  "(37)  A  record- 
ing-tablet consisting  of  a  hollow  cylinder  provided  with  a  wax  or  waxlike 
coating,  and  having  a  sonnd-record  ent  In  said  coating,  substantially  as  de- 
scribed." 

These  patents  were  hetore  the  circuit  conrt  of  the  Northern  district 
of  Illinois  in  Qraphophone  Co.  v.  Amet,  74  Fed.  789,  on  final  hearing, 
and  were  well  explained,  and  as  to  claims  for  a  combination  inelnding 
these  aonnd-records  were  sastained  by  the  verj  dear  (^ini(»i  of  Judge 
Grosscnp.  A  motion  tor  a  rehearing  there  stood  in  the  way  of  grant* 
ing  a  prrfiminary  injunction  in  Seme  v.  Leeds,  77  Fed.  193.  That 
motion  has  now  been  denied,  and  a  preliminary  injunction  as  to  the 
Bonnd-records  was  granted  there  in  Same  v.  Boswell  (Nor.  S9,  18»1!) 
against  structures  understood  to  be  like  this  defendant's.  The 
defendant  here  has  put  the  plaintiff  to  proof  of  title,  and  denied 
novelty  and  infringement.  The  plaintiff  has  produced  copies  of  as- 
signmentB  of  the  patents  from  the  patentees  to  the  Volta  Grapho- 
phone  Company,  and  from  that  company  to  the  plaintiff,  which  are 
stipulated  in  evidence  as  original,  but  with  a  denial  of  liability  for 
anything  coming  from  a  plant  bought  from  the  North  Amarican 
Phonograph  Company,  which  may  have  had  a  right  to  make,  but.  if  so, 
not  a  right  to  seU.  This  limited  license  would  not,  however,  impair 
the  right  of  the  owner  to  sue,  either  at  law  or  in  equity,  for  an  in- 
fringement outside  the  license  (Walk.  Pat.  §  400),  nor  justify  euch 
infringement  And  the  purchase  of  tools  and  materials  which  the 
seller  had  the  right  to  use  for  makine  what  would  be  an  infringement, 
without  the  right  to  sell,  would  not  carry  the  right  to  sell  the  product, 
nor  any  greata*  right  than  the  seller  of  the  tools  and  materials  had. 
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The  defendant's  sound  blanks  are  testified  by  himself  to  be  composed 
of  stearine,  caustic  soda,  acetate  of  aluminum,  and  sometimes  ozoce- 
rite; and  the  plaintiff's  expert  has  testified  as  to  one: 

"It  is  a  self-sustaining,  rigid,  hollow,  cylindrical  tablet  of  a  material  whlcli 
is  waxlike  In  its  properties,  tbe  matetial  being  amorpbous,  sligbtly  cobesive, 
solid;  it  cuts  smoothly,  and  it  is  adapted  to  be  cut  or  removed  in  chips  or 
sbarings.  This  exhibit  resembles  in  all  material  respects  the  commercial  tab- 
lets now  used  and  sold  by  the  complainant.  This  exhibit  is  of  Just  the  aixe 
to  be  placed  upon  and  used  with  one  of  the  ordinary  commercial  graphophones 
of  complainant's  manufacture.  This  tablet  has  a  sound-record  engraved  or 
cut  therein,  composed  of  narrow  lines  constituting  the  convolutions  of  a  con- 
tinuous spiral  groove,  said  groove  having  sloping  walls,  and  being  of  varying 
depth  and  cross  section,  the  variations  and  IrregBJarltles  of  the  groove  In  form 
corresponding  with  the  character  of  the  sounds  through  the  medium  of  which, 
the  groove  was  made.  The  exhibit  is,  hence,  a  reproducing  tableC  The 
exhibit,  when  placed  on  an  ordinary  graphophone  of  complainant's  manu- 
facture, repeats  the  original  producing-  sounds;  and  this  particular  exhibit, 
thus  employed,  repeats  a  song." 

The  reasoning  upon  which  tbe  temporary  injunction  was  granted 
by  Judge  Grosscup  has  not  been  ^own,  and  may  have  been,  and  prob- 
ably was,  that  of  the  other  case  there  on  the  final  hearing,  except, 
perhaps,  as  to  infringement.  The  plaintifiTs  expert  has  testified 
further  that  the  defendant's  sound-record  obviously  contains  the  fea- 
tures of  these  claims  of  the  patents;  and  that  in  this  he  does  not 
overlook  that  it  is  composed  of  waxlike  material  throughout,  whereas 
the  patents  describe  a  waxlike  recording  surface  with  a  stiff  paper 
backing,  which  he  regards  as  immaterial,  because  these  claims  are 
silent  in  this  respect,  and  "the  essential  oflBce  of  the  tablet  of  the 
claims  in  question  is  to  have  a  sound  groove  engraved  or  cut  thereon, 
and  for  the  accomplishment  thereof  the  substance  of  the  outer  sur- 
face of  the  tablet  is  alone  material,  and,  so  far  as  the  performance  of 
this  office  is  concerned,  it  makes  no  difference  of  what  material  the 
inner  and  nonactive  portion  of  the  tablet  is  composed."  The  invent- 
ors could  not  have  a  valid  patent  for  an.vthing  but  their  imi^ovement 
upon  Edison's  tin  foil  surface  on  a  paper  backing,  and  if  the  defend- 
ant's structures  are  different  improvements  he  does  not  thereby  in- 
fringe. Railway  Co.  v.  Sayles,  97  U.  S.  554.  The  tin  foil  admitted 
making  a  record  of  sound-waves  only  by  comparatively  imperfect  in- 
dentations, this  invention  was  of  a  surface  of  a  tablet  which  would 
admit  it  by  a  very  exact  farrowed  groove.  The  defendant  appears  to 
have  taken  the  substance  of  this  improvement,  and  not  merely  to  have 
used  a  different  one.  These  patents  and  the  infringement  are  some- 
what similar  to  those  in  A.  B.  Dick  Ck).  t.  Fuerth,  57  Fed.  834,  Same 
y.  Wichelman,  74  Fed.  799,  and  Same  t.  Henry,  76  Fed.  388,  where  a 
cdmilar  conduaon  was  reached.     Decree  for  plaintiff. 
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BTRAM  T.  FRIEDBEROER. 

(Clrcnlt  Ck>nrt,  E.  D.  PennsylTania.    December  20,  1S97.) 

t  DBsieN  Patbmts— Inprikoembnt. 

To  constltnte  an  Infringement  of  a  design  patent  coTerlng  a  combination 
of  old  parts  with  new,  it  is  not  enongli  that  the  old  parts  have  been  used, 
If  for  the  new  parts  others  are  substituted  which  are  not  the  same  as 
those  used  by  the  patentee, 
t.  Bakb. 

In  considering  the  question  of  infringement  of  a  design  patent,  the 
method  of  production  is  irrelevant.  The  suBject  for  consideoration  Is  not 
the  process  of  creation,  but  the  effect  produced  upon  the  eye  by  the  things, 
created.  If  there  be  such  resemblance  as  to  deceive  a  purchaser  giving 
attention  to  design,  there  Is  an  infringement  > 

Ik  Dame— Trihminos. 

The  Byram  patent.  Ko.  23386,  for  a  deajgn  for  trimmings  for  ladles'  un- 
derwear, construed,  and  held  not  infringed. 

This  was  a  snit  in  equity  bj  Friiflk  A.  Byram  against-  defendant 
Friedberger  for  infringement  of  le1f?ers  patent  No.  23,886,  granted 
December  25,  1894,  to  Frank  A.  Byrain,  for  a  design  for  trimming 
for  ladies'  underwear. 

Jerome  Carty,  for  complainant 
Harding  &  Harding,  for  defendant 

DALLAS,  Circuit  Judge.  This  is  a  suit  in  equity  for  alleged  in- 
fringement by  the  defendant  of  design  patent  No.  23,886,  dated  De- 
cember 25,  1894,  issued  to  the  plaintiff  for  a  design  for  trimming. 
In  the  specification  it  is  said: 

"My  invention  has  for  its  object  the  provision  of  a  new  and  original  design 
for  trimming  for  ladies'  underwear  of  the  character  fully  disclosed  by  the 
accompanying  drawings,  wherein  figures  1  and  2  are  views  of  the  back  and 
front,  respectively,  of  a  portion  of  such  trimming." 

The  drawings  thus  referred  to  are  here  reproduced: 

Fig.  1- 


Plg.  2. 


The  claim  is: 

"Tbe  design  for  trimming  for  ladies'  underwear,  substaDtially  as  shown 
and  described." 

There  was  no  norelty  in.  the  two  upper  portions  of  this  trimming; 
that  is  to  say,  the  upper  or  gimp-like  portion,  called  the  "heading,'' 
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and  tbe  parts  immediately  below  it,  coneisting  of  bars  or  loops  and 
intervening  open  spaces,  called  the  "ribbon  space,"  were,  separately 
considered,  undoubtedly  old.  All  that,  with  any  show  of  reason, 
could  be  ass^ted  to  have  been  in  itself  new,  is  the  lower  portion, 
consisting  of  the  line  with  which  the  bars  or  loops  before  mentioned 
are  connected,  and  the  wheel-like  figures  connected  with  that  line, 
as  shown  in  the  drawings.  It  is  not,  however,  a  valid  objection  to 
such  a  patent  that  some  of  the  constituents  of  the  design  claimed 
had  existed  in  the  prior  art  Old  figures  may  by  rearrangement  or 
by  being  combined  with  new  parts  produce  a  novel  effect;  but,  while 
I  think  this  must  be  conceded,  it  is,  in  my  opinion,  also  true  that, 
to  constitute  infringement  of  such  a  combination,  it  is  not  enough 
that  the  old  parts  have  been  used  by  the  alleged  infringer,  if  for  the 
new  parts  others  which  are  not,  in  the  sense  of  the  patent  law,  the 
same  as  those  of  the  patentee,  are  used. 

In  considering  the  question  jjt  infringement  of  a  design  patent, 
the  method  of  production  is  ij^evant  Glass  C3o.  v.  Macbeth,  28 
U.  S.  App.  106,  12  C.  0.  A.  70,  and  U  Fed.  118.  The  subject  for 
consideration  is  not  the  process  of  creation,  but  the  eftect  produced 
upon  the  eye  by  the  things  created.  If  there  be  such  resemblance 
between  them  as  to  deceive  a  purchaser,  inducing  him  or  her  to 
purchase  the  one  supposing  it  to  be  the  other,  ^e  one  which  is 
patented,  is  infringed  by  the  later  one.  It  is,  however,  always  to  be 
borne  in  mind,  in  applying  this  criterion,  that  the  purchaser  referred 
to  is  one  who,  in  fact,  does  give  some  attention  to  design  (Monroe 
V.  Anderson,  17  U.  S.  App.  184,  7  C.  C.  A.  272,  and  58  Fed.  398); 
and  that  the  character  of  the  design  and  of  the  fabric  to  which  it 
is  i^kt^,  and  the  -extfent  of  discriminative  examination  likely  to  be 
made  b^  the  purchasers  thereof,  are  to  be  taken  into  account.  Tbe 
patent  in  this  case  expressly  states  that  the  design  in  question  is 
intended  for  tripiining  for  ladies'  underwear,  and  the  evidence 
shows  that  there  are  very  many  such  trimmings,  and  that  the  va- 
riations in  their  designs  are  generally  so  minute  that  to  the  casual 
masculine  observer  they  would  all  no  doubt  seem  to  be  vtry  much 
alike.  Yet  between  the  patented  trimming  and  that  of  the  defend- 
ant, and  in  that  part  where,  only,  the  plaintiff  introduced  any  new 
element,  there  are  differences  which,  though  slight,  may  readily  be 
discerned,  and  which  (fabric  and  design  both  being  nicely  delicate) 
are  quite  sufScient  to  change  the  pattern.  Jennings  v.  Kibbe,  24 
Fed.  697.  I  am  persuaded  that  no  ordinary  woman  (who,  if  giving 
any  attention  tO  such  a  design,  would  probably  closely  scmtiidze  it) 
would  purchase  the  defendant's  trimming  supposing  it  to  be  that 
of  the  plaintiff,  and  there  is  no  proof  that  any  one  has  in  fact  been 
so  misled.  Upon  all  the  evidence  I  find  that  the  charge  of  infringe- 
ment has  not  been  sustained,  and  therefore  the  bill  ia  dismissed, 
with  costs. 
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BEINTON  T.  KUTZ  et  al. 

(Ob'cnJt  Oonrt,  B.  D.  PeimsylTanla.    May  lA,  1896.) 

PAinm — CoHSTRucTioK  ov  Claihb— Enittiko  Machinss.' 

The  Brinton  patent.  No.  445,494,  for  ImproTements  In  loop-holding  mech- 
anism for  knitting  machines,  consisting  In  a  "novel  construction  and 
arrangement  of  the  holders  or  sinkers,  and  of  other  supporting  and  oper- 
ating parts,"  must.  In  view  of  the  prior  state  of  the  art,  be  strictly  confined 
to  the  specific  means  described  and  claimed. 

This  was  a  suit  in  equity  by  Henry  Brinton  against  Jarins  Kntz 
and  Ellen  Diefenderfer,  co-partnere  trading  as  the  Boss  Knittlng- 
Machine  Works,  and  James  L.  Eck,  tor  alleged  infringement  of  a 
patent 

Joshna  Posey,  for  complainant. 
Fraley  &  Paul,  for  defendants. 

DALLAS,  Circait  Judge.  This  bill  charges  the  defendants  with 
infringement  of  letters  patent  No.  445,494,  dated  January  27,  1891, 
issaed  to  Henry  Brinton.  The  specification  states  that  the  inven- 
tion is  of  certain  new  and  useful  improvements  in  loop-holding  mech- 
anism for  knitting  machines,  and  that  "the  improvement  consists  in 
a  novel  construction  and  arrangement  of  the  holders  or  sinkers,  and 
of  other  supporting  and  operating  parts,  whereby  certain  advan- 
tages are  gained."  The  holders  or  sinkers  here  referred  to  are  the 
derices  "which  are  used  in  connection  with  knitting  machines  to 
feed  forward  or  take  up  the  fabric  as  rapidly  as  produced,  and  to 
prevent  the  fabric  from  rising  and  moving  with  the  needles  as  they 
are  successively  advanced  to  engage  the  yarn  in  the  knitting  oper- 
ation"; and  these  devices,  the  specification  informs  us,  "consist,  or- 
dinarily, of  a  series  of  metallic  plates  or  blades  which  are  construct- 
ed to  slide  in  a  plane  at  right  angles  to  the  line  of  movement  of  the 
needles,  or  substantially  so,  being  supported  in  suitable  guideways 
formed  radially  in  the  outer  surface  of  an  annular  bed  surrounding 
the  outer  end  of  the  cylindrical  needle-bed,  and  reciprocating  in  such 
guideways  by  means  of  a  suitable  cam."  Further  on  it  is  said  that 
the  loop-holders  had  heretofore  been  made  straight,  and  that  "this 
construction  necessitated  the  placing  of  the  sinker-bed  and  the  ac- 
tuating cam-ring  on  or  above  the  horizontal  top-plane  of  the  needle- 
cylinder,"  which  was  objectionable.  This  objection  the  patentee 
says  he  obviated,  "in  that  by  providing  each  of  the  sinkers  or  hold- 
ers with  a  vertical  limb,  the  cam-ring,  E,  and  sinker-bed  will  be 
located  below  the  top  of  the  needle-cylinder,  as  herein  described  and 
illustrated."    The  claims  involved  in  this  suit  are  as  follows: 

"(1)  The  combination,  with  a  needle-cylinder  provided  at  the  top  with 
grooves,  a-2,  and  having  also  the  radially-grooved  flange,  B,  below  the  top 
of  said  cylinder,  of  the  needles  and  their  operating  cams,  and  the  holders  or 
linkers,  D,  provided  with  a  notch,  d-4.  and  operative  mechanism  therefor, 
said  h(^der8  or  sinkers  engaging  and  working  in  the  grooves  of  the  flange,  B, 
and  the  grooves  of  the  cylinder,  substantially  as  described. 

"(2)  The  combination,  with  a  needle-cylinder  provided  at  the  top  with  a 
portion  reduced  to  the  plane  of  the  bottom  of  the  needle  grooves,  of  a  radially- 
grooved*  flange  below  such  reduced  portion,  and  loop-holders  engaging  and 
87F.-36 
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working  In  the  grooves  of  said  llaiijirc,  and  provided  each  with  a  loop-engagln; 
offset  above  the  top  of  the  cylinder,  and  means  for  operating  said  loop- 
holders,  substantially  as  described." 

"(5)  The  combination,  with  a  radially-grooved  cylinder  and  flange,  the 
grooves  of  the  two  parts  I>elng  in  different  horizontal  planes,  of  the  holders 
or  sinkers  having  pdrts  engaging  the  radial  grooves  of  the  cylinder  and  flange, 
substantially  as  described." 

It  is  not  necessary  to  consider  tliese  claims  separately  and  in  de- 
tail. It  has  been  conceded  that  the  gist  of  the  invention  is  covered 
by  the  first  one,  which,  in  substance  and  essence,  seems  to  be  for  a 
special  form  of  holders,  which,  by  reason  of  what  has  been  called 
their  ^'gooseneck"  configuration,  are  adapted  to  work  at  their  func- 
tional end  in  "the  grooves  of  the  cylinders,"  and  at  their  cam-en 
gaging  end  "in  the  grooves  of  the  flange,  B,"  placed  below  the  level 
of  the  top  of  the  cylinder.  In  other  words,  Brinton's  object  was  to 
overcome  the  objection  pointed  out  in  his  specification  to  the  or- 
dinary holders  (shown  in  United  States  letters  patent  to  Rhaw,  Ko. 
218,460,  August  12,  1879),  namely,  to  their  being  made  straight,  so 
that  "their  notched  yam-engaging  fingers  were  in  or  about  in  line 
with  their  limbs,  d-2";  and  to  attain  this  object  he  provided  a  ra- 
dially-grooved flange  below  the  top  of  the  cylinder,  and  made  his 
holder  of  such  shape  that  it  would  engage  and  work  partly  in  the 
grooves  of  that  flange  and  partly  in  those  of  the  cylinder.  The 
changes  which  he  made  were  very  slight,  and  there  is  room  for 
serious  question  as  to  whether,  in  view  of  the  prior  patents  which 
have  been  introduced  in  evidence,  and  especially  of  the  German  pat- 
ent to  Bonamy,  of  November  12,  1884,  his  performance  should  be 
regarded  as  involving  invention.  Notwithstanding  that  the  oral  and 
printed  arguments  of  counsel,  as  well  as  the  proofs,  have  received 
my  most  careful  consideration,  I  find  it  impossible  to  free  my  mind 
from  doubt  ui)on  that  question;  but  of  this  doubt,  in  view  of  the 
weight  to  be  accorded  to  the  patent,  the  complainant  is  entitled  to 
the  benefit  It  is,  however,  perfectly  clear  to  me  that  the  prior 
state  of  the  art  as  disclosed  in  this  case  requires  that  the  complain- 
ant's monopoly  shall  be  absolutely  restricted  to  the  specific  means 
which  he  has  described  and  claimod,  and,  with  reference  to  this  limi 
tation  of  his  rights,  I  cannot  find  infringement.  In  the  defendants' 
construction,  although  tbp  work-engaging  portion  of  the  holder  is 
located  in  the  plane  of  the  top  of  the  cylinder,  and  its  other  part 
is  below  that  plane,  yet  it  is  so  formed  and  arranged  as  to  slide 
in  grooves,  not  at  different  levels,  but  at  one  level  only;  and  this 
variation  from  the  patented  contrivance,  however  trifling  it  may 
appear,  cannot,  I  think,  be  considered  immaterial.  As  I  have  said, 
the  prior  art,  and  especially  the  Bonamy  patent,  before  referred  to. 
requires  that  it  shall  be  regarded  as  substantial.  The  character  and 
importance  of  this  variation  is  pointed  out  by  an  expert  witness  on 
behalf  of  the  defendants  as  follows: 

"Complainant's  sinker,  as  shown  and  described  in  the  patent  in  salt  com- 
prises three  distinct  portions,  which  he  has  separately  lettered,  as  follows: 
d-2  refers  to  the  body  portion  which  fnmig  the  liase.  so  to  speak,  of  said 
sinker;  d-1  is  what  be  has  termed  the  forward  nose  or  finger,  which  exists 
some  distance  above  said  base  portion.  These  two  portions,  the  base  or 
main  body  and  the  nose  or  finger,  are  separately  supported  la  tUfferent 
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grooves  In  dlffen-nt  portiims  of  complainant's  stmcttirc;  that  Is  to  say,  the 
base  portion  of  d-2  engages  and  works  In  the  radial  grooves  of  the  flange. 
B,  but  the  nose  or  finger  engages  and  worlis  in  a  separate  groove  at  a  higher 
level,  and  in  the  needle  bed  or  cylinder.  Said  two  parts,  the  base  and  nose 
or  finger,  are  connected  by  what  he  has  termed  a  vertical  limb,  d,  which 
does  not  engage  or  work  in  either  of  said  two  separate  grooves  which  support 
the  two  separate  portions  of  the  sinlier  aforesaid.  On  the  contrary,  as 
shown  both  in  Fig.  2  and  Fig.  3  of  the  Brlnton  patent,  tlfe  said  vertical  limb 
moves  freely  in  an  open  space  between  two  separate  supporting  grooves. 
Referring  now  to  the  sinkers  which  form  part  of  complainant's  exhibit  defend- 
ants' machine,  I  find  that  there  is  no  such  separate  supporting  at  difterent 
levels  of  said  slniier  as  exists  In  complainant's  patent  in  suit,  the  sup- 
porting function,  so  to  speak.  In  defendants'  device  lK?lng  performed  by  what 
is  in  effect  a  single  groove,  the  groove  in  the  radial  flange  exactly  coinciding 
with  the  groove  of  the  defendants'  cylinder,  so  that  said  grooves.  If  they 
may  be  said  to  be  separate  grooves,  are  not  at  different  levels,  but,  on  the 
contrary,  are  at  a  single  common  level.  Defendants'  sinker  therefore  is  so 
constructed  as  to  work  In  said  grooves  on  a  single  level,  and  whilst  It  Is  true 
that  the  work-engaging  portion  of  defendants'  sinker  Is  not  located  in  the 
Idane  of  the  cam-engaging  portion  of  said  sinker,  yet  said  two  portions  do 
not  exist  as  separate  portions  of  said  sinker,  as  do  similar  portions  In  the 
Linton  device  of  the  patent  in  suit  On  the  contrary,  said  sinker  engages 
aa  a  whole,  and  works  as  a  whole,  in  a  groove  which  has  but  a  single  level. 
It  Is  true  that  a  portk)n  of  said  groove  has  side  walls  which  extend  above 
the  level  of  the  cam-engaging  portion,  but  said  side  walls  do  not  In  any 
sense  afford  a  separate  and  distinct  support  for  the  work-engaging  portion, 
bnt,  on  the  contrary,  serve  to  support  said  sinker  throughout  Its  entire  height, 
and  thus  Insure  that  It  shall  not  be  displaced  by  any  lateral  strain  which 
may  be  put  upon  It  There  Is,  therefore,  no  necessity  in  defendants'  ma- 
chine for  a  separate  supporting  groove  for  the  work-engaging  portion  of  his 
stoker,  as  such  necessity  exists  In  complainant's  device,  where  a  large  portion 
of  the  sinker  body,  namely,  what  he  has  termed  the  v«rtlcal  limb,  d.  Is 
wholly  pnsnpported  and  works  In  an  open  space  Intermediate  of  two  sepa- 
rate grooves  at  different  levels." 

The  bill  is  dismisaed,  with  costs. 


IJlLANCE  ft  GRORTBAN  MFG.  00.  et  al.  t.  HABERMAN  MFG.  OO. 
(GIrcuIt  Court,  S.  D.  New  York.     May  6, 1898.) 

t  Privtlbobd  Commcsications— Attorney  ahd  Witness. 

Communications  between  a  party  litigant  or  his  counsel  and  one  whose 
sole  connection  with  the  case  is  that  of  a  witness,  whether  expert  or  not, 
called  to  testify  by  the  party,  are  not  privileged. 

t  Saxk — Patkkt  Cadbes— Exfbrt  Employed  by  Pabty. 

The  rules  of  privilege  applicable  to  communications  between  attorney  and 
dlent  or  counsel  and  associate,  govern  communications  of  a  party  to  ptftent 
Utlgatiun  or  bis  counsel,  with  an  expert  In  the  art  in  question,  employed  by 
the  party  to  manage  the  litigation  in  his  behalf,  or  with  such  an  expert 
empkiyed  as  assistant  to  couns^  in  so  far  as  he  acts  as  such  assistant,  and 
not  as  a  witness. 

Briesen  &  Enaath,  for  compIainaiit& 

Betts,  Betts,  Sheffield  &  Betts,  for  defendants. 

LACOMBE,  CHrcnit  Jndge.  The  qnestion  presented  upon  this 
application  is  whether  a  certain  letter  written  by  counsel  for  the 
complainants  to  Mr.  Banks,  a  witness  called  on  behalf  of  the  com- 
pUdnants,  which  letter  is  entirely  concerned  with  the  mattern  in 
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controversy  in  this  suit,  is  privileged.  That  commnnications  be- 
tween client  and  counsel,  and  between  counsel  and  associate  coun- 
sel, are  privileged,  is,  of  course,  undisputed.  This  rule  is  founded 
upon  a  public  policy,  which  undertakes  to  secure  the  freest  and  full- 
est statement  of  a  party's  case  to  the  lawyer  whom  he  retained  to 
prosecute  or  defe^id.  On  the  other  hand,  I  know  of  no  principle  of 
law  which  would  extend  a  similar  privilege  to  like  communications 
passing  from  the  party  litigant,  or  his  counsel,  to  one  whose  sole 
connection  with  the  case  is  that  of  a  witness  called  to  testify  by 
the  party;  nor  would  the  fact  that  the  witness  is  a  scientific  man, 
testifying  to  the  result  of  his  own  experiments,  at  all  change  the 
situation.  To  hold  that  such  communications  were  privileged 
might  very  well  open  the  door  to  gross  abuses. 

While  I  do  not  find  any  express  authority  dealing  with  the  ques- 
tion to  what  extent,  if  at  all,  communications  passing  between 
counsel  and  client  on  the  one  side  and  the  so-called  "expert"  on 
the  other  are  privileged,  the  conditions  of  patent  litigation  are  such 
that  a  similar  public  policy  would  seem  to  require  an  extension 
of  the  doctrine  of  privilege.  It  is  quite  conceivable  that  a  pat- 
ent may  be  owned  by  a  corporation  which  would  be  the  actual 
party  litigant,  but  the  entire  management  of  its  affairs  touching 
the  use  of  such  patent,  and  the  taking  of  whatever  steps  may  be 
necessary  to  sustain  it  and  prevent  infringement,  be  confided  to 
some  general  manager  or  superintendent  billed  in  the  art,  upon 
whose  judgment  solely  the  officers  of  the  corporation  might  be  ac- 
customed to  rely  in  deciding  whether  they  should  prosecute  an 
action,  or  refrain  from  doing  so,  and  be  the  sole  one  finally  to  de- 
termine upon  what  lines  and  to  what  extent  the  litigation  should  be 
conducted.  In  such  a  case  the  expert  would  be  in  reality,  so  fa- 
as  litigation  upon  the  particular  patent  was  concerned,  the  alter 
ego  of  the  complainant;  and  the  privilege  which  public  policy  se- 
cures to  the  individual  litigant  could  not  be  secured  to  the  corpo- 
ration litigant  unless  it  was  so  extended  as  to  include  him.  So, 
too,  questions  of  science  and  art  are  frequently  so  mingled  with 
questions  of  patent  law,  in  controversies  arising  upon  some  pat- 
ent, that  a  party  substantially  retains  an  expert  to  conduct  the 
case  almost  as  associate  counsel  with  the  solicitor.  In  such  a  case 
it  would  seem  fair  to  apply  the  same  rule  to  the  expert  as  to  the 
counsel.  It  would  seem,  however,  that  in  such  a  case  the  privilege 
should  be  lost  when  the  expert  ceases  to  act  as  counsel,  and  allows 
himself  to  be  made  a  witness;  at  least,  to  the  extent  to  which  he 
testifles. 

In  the  case  at  bar  the  testimony  as  to  the  exact  position  of  the 
witness  relative  to  the  parties  and  to  the  litigation  is  somewhat 
meagre.  Complainants'  counsel  may  recall  him,  and  see  if  proof 
can  be  made  which  will  bring  him  within  one  or  other  of  the  cate- 
gories above  set  forth,  defendants,  of  course,  being  allowed  cross- 
examination.  When  this  evidence  is  taken  and  submitted,  the  point 
now  presented  will  be  decided.  I  may  add  that,  upon  a  more  care- 
ful examination  of  the  record  as  it  stands,  I  do  not  find  sufficient 
to  support  the  statement  contained  in  my  former  memorandum, 
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namely,  "Dr.  Banks  bdng  the  expert  employed  by  complainants," 
in  the  sense  in  which  the  word  "expert"  was  used. 

(June  20,  1808.) 

This  case  again  comes  here  npon  additional  proofs  taken  as  sug- 
gested in  memorandnm  filed  May  6, 1898,  the  sole  question  to  be  deter- 
mined being  whether  a  certain  letter  is  or  is  not  privil^ed.  There 
seems  to  be  an  entire  failure  of  proof  that  the  witness  to  whom  the  let- 
ter was  addressed  is  or  was  the  alter  ego  of  the  plaintiff  corporation, 
within  the  terms  of  that  memorandum.  It  does,  however,  appear 
that  he  has  been  retained  by  plaintiffs  as  an  expert  to  assist  them  in  ' 
the  {M^sentation  of  their  case.  As  such  the  witness  would  se^n  to 
c<nne  within  the  privilege  suggested  in  the  former  memorandum, — as 
similar  to  that  of  counsel.  More  careful  r^ection  has  still  further 
confirmed  the  imja-ession  that  such  privilege  should  be  forfeited  if 
the  "scientific  counsel"  assume  the  role  of  a  witness.  The  point  raised 
here,  however,  seems  to  be  a  new  one,  and  therefore,  if  counsel  for 
complainants  will  consent  to  strike  out  all  the  testimony  of  the  wit- 
aess  Banks,  such  witness  will  not  be  required  to  produce  for  in- 
spection the  letter  received  by  him  from  the  counsel  for  complainants. 
Unless,  however,  Dr.  Banks  is  thus  relegated  from  the  category  of 
witnesses  to  the  cat^ory  of  counsel,  such  letter  must  be  produced 
by  him. 


THB  ANAOBS. 
(District  Court,  B.  D.  North  C^rolliui.    May  12,  1898.) 

L  MABrriME  Lisns— When  Existimo— Ihjcbt  to  Stbybdorb. 

A  laborer  employed  by  a  stevedore  wbo  bas  contracted  to  load  a  vessel 
bas  no  right  to  proceed  in  rem  against  tbe  vessel  for  a  personal  Injury 
received  In  the  course  of  such  employment,  where  there  Is  no  defect  In  the 
vessers  machinery,  and  no  negligence  on  the  part  of  her  officers. 

1  Kabtkb  and  Ssrvakt— Fbllow  Servants— Stevbogbbs. 

A  member  of  a  stevedore's  gang  operating  tbe  engine  used  for  hoisting 
cargo  Into  a  vessel  is  tbe  fellow  servant  of  a  member  of  the  same  gang 
engaged  in  stowing  the  cargo  In  the  vessel's  hold,  and  the  vessel  is  not 
liable  for  an  Injury  to  the  latter  resulting  from  negligence  of  tbe  former.^ 

Iredell  Mears  and  Bellamy  &  Bellamy,  for  libelant 
Oeoige  Bonndtree  and  Junius  Davis,  for  the  Anaces. 

PUBNELL,  District  Judge.  Alexander  McCullum  filed  his  Ubel  in 
rem  against  the  British  steamship  Anaces,  and,  the  cause  being  reg- 
ularly called,  the  proctors  for  respondent  moved  to  dismiss  the  libel 
—First,  because  the  libel  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and,  second,  because,  this  court  having  no  jurisdic- 
tion to  hear  this  libel  in  rem,  no  action  in  rem  would  lie.  For  the 
purposes  of  the  motion,  the  allegations  set  forth  in  the  libel  must  be 
taken  as  true    They  are  as  follows: 

»  As  to  who  are  fellow  servants,  generally,  sec  note  to  Ballroad  Oo.  v.  Smith, 
8  C.  C  A.  868,  and  supplemental  note  to  Railroad  (30.  v.  Johnston,  9  0.  0.  A. 
506. 
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Alexander  McCuUum,  a  laborer,  of  the  city  of  wnmlngton,  state  of  North 
Carolina,  brings  this  his  libel  against  the  British  steamship  Anaces,  hailing 
from  Fleetwood,  England,  whereof  Charles  S.  Roberson  is,  or  lately  was, 
master,  now  lying  in  port  at  Wilmington,  N.  C,  in  the  district  aforesaid,  her 
tackle,  sails,  apparel,  furniture,  boats,  engines,  boilers,  and  machinery,  and 
other  appurtenances,  and  all  persons  interrenhig  for  their  interest  in  said 
Tessel,  in  a  cause  of  damage,  civil  and  maritime;  and  the  said  libelant  alleges 
and  propounds  as  follows:  First.  Libelant  is  a  resident  of  the  state  of  North 
Carolina,  and  of  the  Eastern  district  of  this  honorable  court,  and  is  by 
occupation  a  laborer  and  stevedore.  Second.  The  said  steamship  is,  or  was 
at  the  time  of  the  facts  herein  set  forth,  lying  in  the  port  at  Wilmington,  at 
the  wharves  of  the  Wilmington  Compress  Company,  fmd  engaged  in  loading 
a  cargo  of  cotton.  Third.  The  said  steamship,  through  its  agents  or  captain, 
bad  contracted  with  one  A.  J.  Wallcer,  a  contracting  stevedore,  to  load  the 
said  steamship  with  cotton,  and  the  said  A.  J.  Walker  employed  your  libel- 
ant as  a  laborer  In  the  bold  of  the  aald  ship,  to  assist  and  work  in'  the 
receiving  and  stowing  of  the  cotton  as  the  same  is  hoisted  from  wharves  and 
lowered  into  the  hold  of  the  ship;  that,  by  and  under  the  custom  of  the 
port,  the  terms  of  the  contract  of  stevedoring,  and  the  duties  and  obligations 
of  the  said  ship,  the  said  steamship  furnishes  and  operates  the  dummy  en- 
gine, tackle  and  ropes,  and  all  apparatus  necessary  and  customarily  used  In 
hoisting  the  cotton  from  the  wharves  into  the  ship;  that  the  said  dummy 
engine  is  a  part  of  the  equipment  of  the  said  ship,  attached  to  her,  as  engines 
and  boilers,  and  is  operated  by  means  of  a  winch  or  lever  from  the  deck  of 
the  ship,  and  requires  in  the  operation  thereof  a  man  of  experience  and 
familiarity  with  the  work;  that,  while  snch  loading  is  going  on,  men  are 
in  the  hold  of  the  ship,  receiving  the  cotton  as  it  is  lowered,  and  unless  the 
engineer,  or  man  at  the  lever,  operating  the  engine  which  is  used  In  hoisting 
and  lowering  the  cotton,  is  experienced,  there  is  danger  of  injury  to  the  men 
below,  in  carelessly  lowering  or  letting  Into  the  hold  bales  of  cotton;  that 
It  is  the  duty  of  the  officers  of  the  said  ship  to  provide  a  man  of  care  and 
experience  in  operating  the  said  engine.  Fourth.  That  on  or  about  the  5th 
day  of  October,  1897,  while  your  libelant,  with  others,  was  working  in  the 
hold  of  the  said  steamship,  several  bales  of  cotton  were  suddenly,  carelessly, 
and  negligently  dropped  into  the  bold  of  the  said  ship,  through  the  careless 
operation  of  the  dummy  engine,  falling  against  your  libelant,  jammed  him 
against  the  side  of  the  ship  with  tremendous  force,  and  caused  him  a  serioos 
and  perhaps  permanent  Injury,  breaking  three  of  his  ribs,  utterly  rendering 
him  incapable  for  work  for  many  months,  if  not  for  years  to  come,  and 
causing  him  great  physical  injury  and  pain,  and  that  be  is  now  laid  up,  under 
the  care  of  physicians,  and  by  them  advised  of  the  serious  injuries  herewith 
eomplalned  of.  Fifth.  That  the  accident  here  complained  of  by  your  libelant 
was  cau.sed  immediately  and  proximately  by  the  gross  negligence  and  incom- 
petence of  the  man  employed  by  the  said  officers  of  the  said  steamship  to 
operate  the  said  engine;  that  the  said  party  operating  the  same  at  the  time 
of  the  said  accident  was  not  a  regular  engineer  or  experienced  person,  but  that 
the  captain  of  the  said  ship,  after  having  one  of  his  own  crew  to  operate  the 
same,  who  was  experienced,  detailed  Uie  said  person  to  other  work,  and 
substituted  a  man  not  connected  with  the  said  ship,  and  not  one  of  its  crew, 
whose  name  is  unknown  to  your  libelant,  who  was  nothing  more  than  an 
ordinary  laborer,  and  utterly  Inexperienced  in  the  work  of  handling  such  an 
engine.  In  hoisting  and  loading  such  cargo,  which  requires  experienced  judg- 
ment in  order  to  avoid  such  accidents  as  this  one  here  complained  of.  Sixth. 
That  the  master  or  officials  of  the  said  ship,  In  employing  an  inexperienced  man 
to  operate  the  lever  or  winch  of  said  dummy  fiigine,  were  guilty  of  gross 
carelessness,  negligence,  and  want  of  <;are,  and  illed  to  perform  or  exercise 
a  proper  care  and  prudence,  as  in  duty  bound  to  do,  to  your  libelant,  who  was 
engaged  in  work  in  the  hold  below,  and  that  for  such  act  of  negligence, 
done  In  their  official  capacity,  said  steamship  is  liable  for  the  injwles  In- 
flicted upon  libelant  as  aforesaid  in  consequence  thereof.  Seventh.  That  by 
reason  of  the  said  accident  here  complained  of,  that  the  plaintiff  has  suffered 
physical  pain,  mental  anguish,  and  Impairment  of  strength  and  ability  as 
a  laborer,  and  has  been  damaged  thereby  in  the  sum  of  two  thousand  five 
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htindred  dollars.  Elghtb.  Tbat  the  said  accident  was  through  no  fault  or 
carelessneas,  or  contributory  fault  or  carelessness,  of  your  libelant.  Nlntli 
That,  all  and  singular,  the  premises  are  true,  and  within  the  admiralty  and 
maritime  Jurisdiction  of  the  United  States  and  this  honorable  court. 

For  the  purposes  of  the  motion,  the  answer,  which  traverses  many 
of  the  allegations  in  the  libel,  must  be  disregarded,  and  the  case  con- 
sidered 88  upon  demurrer  ore  tenus. 

Whether  a  stevedore's  contract  is  maritime  has  been  much  dis- 
CDSsed,  often  doubted,  and  the  decisions  are  conflicting  and  confusing. 
In  the  case  of  The  Gilbert  Knapp  (E.  D.  Wis.  1889)  37  Fed.  209,  the 
conflicting  decisions  are  considered  by  Jenkins,  District  Judge;  and 
it  is  held  that  such  contracts  are  maritime,  within  the  principles 
of  admiralty  jurisdiction,  but  no  lien  on  the  vessel  is  allowed  in 
admiralty  for  such  services  rendered  in  the  home  port  In  the  same 
year,  and  the  same  volume  of  the  report,  at  page  367,  in  the  case 
of  The  Magnolia,  Pardee,  Circuit  Judge,  in  an  appeal  from  the  dis- 
trict court  for  the  Eastern  district  of  Louisiana,  held  that  a  con- 
tract to  stow  and  load  a  vessel  is  not  a  maritime  contract,  and  not 
enforceable  in  admiralty.  This  decision  is  based  upon  the  decision 
of  Justice  Bradley  in  the  case  of  The  Ilex,  2  Woods,  229,  Fed.  Cas. 
No,  10,842.  But  in  The  Main  (1892)  2  C.  C.  A.  569,  51  Fed.  954,  in 
the  circuit  court  for  the  Fifth  circuit  (Pardee,  Circuit  ,Judge,  deliv- 
ering the  opinion),  it  is  held  that  a  stevedore  rendering  services  in 
loading  and  unloading  cargoes  in  other  than  the  home  port  has  a  ' 
maritime  lien  therefor.  The  case  of  The  Ilex  is  overruled.  This 
principle  is  recognized  in  this  district  in  the  case  of  The  William  Bran- 
foot,  8  U.  S.  App.  129,  3  C,  C.  A.  155,  and  52  Fed.  390,  and  in  The 
Elton,  83  Fed.  519.  The  stevedore's  contract  is,  under  the  authorities 
cited,  maritime,  and  within  the  admiralty  jurisdiction;  and,  if  the 
injury  had  resulted  from  a  defect  in  the  machinery  of  the  vessel,  there 
could  be  no  doubt„under  these  authorities,  that  defendant  would  have 
a  lien,  and  be  entitled  to  proceed  in  rem  to  enforce  this  lien.  But 
how  is  it  under  the  allegations  of  the  libel?  There  is  no  complaint 
of  defects  in  the  machinery  furnished  by  the  ship,  nor  is  there  any 
complaint  that  the  parties  employed  to  operate  the  machinery  of  the 
ship  were  known  by  the  master,  the  captain,  or  any  other  person  au- 
thorized or  empowered  to  bind  the  ship,  to  be  negligent  or  incompe- 
ent;  bat,  after  having  detailed  one  of  the  crew  who  was  experienced, 
some  one  else,  unknown  even  to  the  libelant,  who  was  an  ordinary 
laborer,  and  inexperienced  in  handling  the  winch,  was  temporarily 
operating  the  same;  and  this  is  alleged  to  be  the  proximate  cause 
of  the  accident  complained  of,  by  which  libelant  was  injured.  There 
is  no  contention  that  libelant  is  not  entitled  to  his  remedy  in  per- 
sonam, or  that  he  has  a  remedy;  but  the  contention  is  that  the  al- 
legations are  not  suiQcient,  and  a  proceeding  in  rem  will  not  lie  for 
tlte  causes  set  out  in  the  libel.  The  admiralty  rules,  from  12  to  20, 
were  intended,  says  Justice  Brown  in  The  Corsair,  145  U.  S.  341, 
12  Sup.  Ct.  949,  "to  prescribe  a  remedy  appropriate  to  each  class  of 
cases  in  admiralty;  allowing  in  certain  cases  a  joinder  of  ship  and 
freight,  or  ship  and  master,  or  alternative  actions  against  the  ship, 
master,  or  owner  alone.    •    •    •    These  rules  were  adopted  in  pur- 
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saance  of  an  act  of  congress  of  Augnst  28, 1842  (5  Stat  516),  •  •  • 
and  have  always  been  regarded  as  having  the  force  of  law.  They  are 
little  more  than  a  recognition  and  formulation  of  the  prerioua  prac- 
tice of  courts  of  admiralty  in  this  country  and  in  England."  But 
they  are  always  treated  by  the  courts  as  obligatory,  la  the  ease 
cited  (The  Corsair)  it  was  held  that  a  proceeding  in  rem  for  injuries 
causing  death  was  properly  dismissed,  because,  though  by  the  local 
law  a  right  of  action  survives  to  the  administrator,  no  lien  is  ex- 
pressly created  thereby.  Lord  Campbell's  act  is  discussed  at  length, 
and  it  is  held  that  a  United  States  district  court,  sitting  in  admiralty, 
cannot  entertain  a  libel  in  rem  for  damages  incurred  for  loss  of  life. 
The  local  laws  of  North  Carolina  do  not  give  a  lien  for  injuries  such 
as  those  complained  of  in  the  case  at  bar. 

Maritime  liens  are  stricti  juris,  and  will  not  be  extended  by  con- 
struction. The  Yankee  Blade,  19  How.  82.  The  advocates  of  the 
largest  measure  of  admiralty  jurisdiction  admit  that  they  have  not 
jurisdiction  to  enforce  maritime  contracts  by  proceedings  in  rem 
unless  the  contract,  expressly  or  by  implication,  creates  a  lien  on 
the  ship.  The  Draco,  2  Sumn.  180,  Fed.  Cas.  No.  4,057.  Prom 
whence,  and  how,  did  libelant  acquire  a  lien,  and  a  right  to  proceed 
in  rem?  Liens  are  created  by  the  acts  of  the  parties,  or  by  opera- 
tion of  law.  Libelant  had  no  contract  with  the  master  of  the  ship, 
or  any  one  representing  the  owner,  but  was  employed  by  A.  J.  Walk- 
er; and  as  a  subcontractor  he  had  no  claim  upon  the  ship,  either  for 
his  wages  or  for  a  tort,  for  Walker  had  no  authority  to  bind  the  ship. 
Hfe  must  therefore  look  to  the  law,  stricti  juris,  for  his  right  to  pro- 
ceed in  rem.  The  statutes  give  a  lien  on  the  vessel  for  seamen's 
wages,  bottomry,  and  to  passengers  for  the  violation  of  the  laws  of 
navigation,  and  for  some  other  causes;  but  nowhere  is  it  provided  in 
the  statute  law  of  the  United  Btates  that  there  shall  be  a  lien  on 
even  a  foreign  vessel  for  accidents  such  as  that  of  Mihich  libelant  com- 
plains. Nor  can  it  be  found  in  the  admiralty  rules  before  quoted 
(from  12  to  20),  intended  to  prescribe  a  remedy  appropriate  for  each 
class  of  cases  in  admiralty.  Suits  by  material  men  (rule  12)  may  be 
in  rem  or  in  personam.  Suits  for  mariners'  wages  (rule  13)  may  be 
in  rem  against  the  ship  or  freight,  or  in  personam.  Suits  for  pilotage 
may  be  in  rem  or  in  personam.  Rule  14.  Suits  for  damage  by  col-, 
lision  (rule  16)  may  be  in  rem  or  in  personam,  or  both.  Suits  for  as- 
sault and  battery  can  be  in  personam  only.  Rule  16.  Suits 
for  hypothecation  (rule  17)  may  be  in  rem  or  in  personam.  Suits  on 
bottomry  bonds  (rule  18)  may  be  in  rem  under  certain  circumstances, 
and  in  personam  under  others.  Suits  for  salvage  (rule  19*  may  be  in 
rem  against  the  property  saved,  or  in  personam  ag;ainst  the  party  at 
whose  request  and  for  whose  benefit  the  salvage  service  was  performed. 
Suits  between  part  owners,  petitory  or  possessory  suits  (rule  20),  may 
be  in  rem  and  in  personam.  So  that  the  right  to  proceed  in  rem  in  an 
action  like  that  at  bar  is  not  conferred  by  the  admiralty  rules,  and  it 
must  be  sought  elsewhere,  if,  indeed,  these  courts  derive  any  authority 
as  to  proceedings  in  adnUralty  from  any  source  save  the  statutes  of  the 
UnitfHj  States  and  the  rules  in  admiralty,  which  "have  always  been  re- 
garded as  having  the  force  of  a  statute,  •  *  •  and  always  treated  by 
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the  courts  as  obligatory."  Lions  have  been  given  in  rem  by  act  of  con- 
grtas,  as  in  sections  4270,  4493,  Rev.  St.,  -which  extend  the  lien  in  rem 
to  passengers;  bat  to  "other  persone^'  only  an  action  in  personam  ts 
given,  under  the  latter  section.  These  liens,  too,  are  given  for  the  vio- 
lations of  the  navigation  laws  by  passenger  vessels,  and  there  is  no 
all^ation  that  the  Anaces  was  a  passengar  vessel.  She  was,  in  fact, 
a  freight  vessel, — ^a  tramp.  The  burden  is  on  the  libelant  to  establish 
a  maritime  tort,  a  lien,  and  a  right  to  proceed  in  rem.  Bors  v.  Pres- 
ton, 111  TJ.  8.  255,  4  Sup.  Ct.  675;  Grace  v.  Insurance  Co.,  109  TJ.  S. 
2S3,  3  Sop.  Ct.  207;  Robertson  v.  Cease,  97  U.  S.  646.  Libelant's  proc- 
tors have  cited  no  authorities  which  are  at  all  satisfactory  on  these 
points, — in  fact,  have  furnished  no  authorities,  but  left  the  court  to 
woit  oat  a  conclusion.  While  it  may  seem  to  conflict  with  some  of 
the  decisions  cited,  and  to  be  a  novo  impressio  in  this  old  branch  of  the 
law,  I  most  conclude  that  the  decision  would  have  been  different 
in  the  cases  dted,  and  others  on  the  same  line,  if  the  question  now 
raised  had  been  pressed  in  those  cases,  and  that  the  courts  would  have 
held  that  a  member  of  a  stevedore's  gang  has  no  right  to  proceed  in 
ran  for  a  personal  injury  (especially  where  there  is  no  drfect  in  the 
ship's  machinery,  and  no  negligence  on  the  part  of  the  ship's  officers) 
for  an  accident  caused  as  described  in  the  libel. 

The  above,  being  a  new  and  interesting  question,  was  considered 
first,  though  the  other  question  raised  by  the  motion  is  of  equal  im- 
portance. The  n^ligence  complained  of  was  that  of  a  fellow  serv- 
ant; and,  in  order  to  recover  against  the  master  for  the  negligent  act 
of  a  fellow  servant,  the  employ^  must  allege  that  the  fellow  servant 
whose  n^ligence  caused  the  injury  was  incompetent,  and  that  the 
master  had  knowledge  of  such  l9competency,  or  by  the  exercise  of 
reasonable  care  could  have  known  of  it.  The  winchman  and  libelant 
were  fellow  sen'ants,  and  the  vessel  is  not  liable  unless  there  was 
some  negligent  act  or  failure  of  duty  on  the  part  of  the  owner  or  his 
legal  representative.  Steamship  Co.  v.  Merchant,  133  U.  S.  375,  10 
Sup.  CL  397.  Tte  winchman  was  one  of  the  crew,  but  the  man  at 
the  winch  at  the  time  of  the  injury  was  a  common  laborer,  like  the 
libelant.  If  he  was  a  fellow  servant,— even  the  master  himself,  or 
one  he  had  placed  there, — the  ship  would  not  be  liable.  The  Cole- 
ridge, 72  Fed.  676.  Bie  libelant  could  only  recover  against  the  vessel 
or  the  owner  by  alleging  and  proving  (a)  that  the  servant  c^erating 
tbe  winch  wa«  incompetent;  (b)  that  such  incompetency  was  known 
to  the  master,  or  by  the  exercise  of  reasonable  care  might  have  been 
known  to  him;  (c)  that  the  incompetence — not  the  occasional  care- 
lessness— of  the  servant  directly  contributed  to,  and  was  the  proxi- 
mate cause  of,  the  accident.  It  is  not  sufBcient  to  allege  merely  that 
an  act  was  negligently  done.  There  is  no  presumption  of  n^ligence, 
but  the  burden  is  on  the  libelant  Railroad  Ca  v.  Barrett,  166  U.  8. 
617,  17  Sup.  Ct.  707.  For  the  fore^ing  reasons  the  motion  of  the 
defendant  is  allowed,  and  the  libel  herein  dismiased.     Dismissed. 
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THE  LISN^CBIEVB. 

GRASSO  V.  THE  LISNACKIEVB. 

(District  Court,  E.  D.  New  York.     May  2,  1888.) 

Srippiso— Mastkb  add  Servant. 

Where  the  owners  of  a  ship  furnish  a  wlncbman  to  assist  In  unloading, 
they  are  liable  to  an  employ^  of  the  steredore,  who  Is  unloading  the  ship 
under  a  contract,  for  Injuries  caused  by  the  negligence  of  the  wlnchman, 
although  they  were  ynder  no  contractual  obligation  to  famish  the  wlncb- 
man, and  although  such  wlnchman  Is  working  under  the  orders  of  the 
stevedore. 

This  was  a  libel  in  rem  by  Mattee  Qraeeo  against  the  steamship  lis- 
nacriere,  to  recover  damages  for  personal  injuries. 

Francis  L.  Corrao,  for  libelant 
Convers  &  Kirlln,  for  claimant 

THOMAS,  District  Judge.  On  the  17th  day  of  August,  1896,  the 
libelant,  a  longshoreman,  was  working  aboard  the  steam^ip  Lisna- 
crieve,  under  the  employment  of  T.  Monaghan,  a  stevedore,  with  whom 
a  contract  had  been  made  by  the  charterers  to  discharge  a  cai^  of 
asphalt.  The  ship  was  lying  at  the  foot  of  Fifty-Second  street,  in  the 
city  of  New  York.  The  asphalt  was  brought  up  from  the  hold  of 
the  vessel  by  means  of  iron  tubs,  furnished  by  the  contracting  steve- 
dore, hoisted  by  means  of  a  block  and.  tackle,  passing  to  one  of  the 
winches  of  the  vessel,  which  was  run  by  one  of  the  seamen  of  the 
vessel's  crew.  The  lilielant,  together  with  other  longshoremen,  was 
engaged  in  the  lower  part  of  the  cross  bunker  hold  of  the  steamship, 
lotiding  asphalt  into  the  tubs,  dragging  them  towards,  but  not  directly 
under,  the  hatchway,  and  fastening  the  hook  attached  to  the  line 
to  the  bail  of  the  tub.  A  gangwayman,  with  an  assistant,  employed 
by  the  stevedore,  was  stationed  at  the  mouth  of  the  main  deck  batch 
of  the  hold,  whose  duty  it  was  to  guide  the  tubs  as  they  were  hoisted 
out  of  the  hold,  so  as  to  prevent  them  from  catching  against  the  coam- 
ings or  other  obstructions,  and  also  to  give  signals  to  the  wlnchman  of 
the  \o.  .3  winch  when  to  start  and  when  to  stop,  these  signals  being 
given  by  means  of  a  whistle,  as  the  winchman  was  not  in  sight  of  the 
gangwayman.  It  appears  that  the  casement  of  the  donkey  boiler  pro- 
truded i)eneath  the  hatch  into  the  hold  of  the  vessel,  and  that  a  man 
in  the  employ  of  the  stevedore  was  stationed  upon  such  casement,  to 
prevent  the  tub  striking  the  casement  in  its  descent,  and  to  steady 
the  tub,  until  it  reached  the  top  of  the  casement,  and  thereafter  give 
it  proper  direction.  When  it  had  been  thus  steadied,  and  was  in 
a  proper  line  of  the  hatch  opening,  it  was  allowed  to  proceed  rapidly 
upon  its  way  out  of  the  hatch.  When  the  tub  was  ready  to  be  lifted 
from  the  bottom  of  the  hold,  one  sharp  whistle  was  given  by  the  gang- 
wayman on  the  main  deck.  This  meant  that  the  winchman  should 
start  easily  and  go  slowly.  When  the  tub  reached  the  top  of  the 
casing,  if  it  was  not  in  proper  position,  another  signal  was  given, 
which  meant  that  the  winch  should  be  stopped,  to  allow  the  person  sta- 
tioned on  the  casing  to  adjust  the  position  of  the  tub  to  the  oi)ening 
abov&     This  having  been  done,  a  long  reverberating  whistle  was 
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given,  which  indicated  that  the  winch  should  go  rapidly,  to  carry  the 
tub  onto  the  main  declc  Generally  speaking,  speed  was  desirable,  as 
it  expedited  the  fulfillment  of  the  stevedore's  contract. 

It  is  claimed  on  the  part  of  tlie  libelant  that  he  was  injured  in  the 
following  manner:  A  tiib,  drawn  partially  towards,  but  not  directly 
under,  the  open  hatch,  received  the  hook,  and  the  signal  to  start  and 
go  easily  was  given.  Instead  of  starting  slowly,  the  winchmau 
started  rapidly,  causing  the  tub  to  swing  into  the  hatch,  and  oscillate 
from  one  side  to  the  other,  in  a  dangerous  manner,  and  so  as  to  strike 
against  the  casing  about  the  boiler,  or  the  coamings  of  the  hatch,  or 
both.  The  gangwayman,  seeing  this  condition,  gave  a  signal  to  st(^, 
but  the  vinchman  did  not  stop,  and  thereupon  the  gangwayman  gave 
three  more  shrill  whistles,  indicating,  as  he  says,  that  the  winchman 
Aonld  stop,  but  the  tub  was  drawn  up  through  the  open  hatchway. 
While  the  tub  was  making  this  passage,  one  or  more  pieces  of  asphalt 
fdl  from  it,  sti'iking  the  libelant,  who  was  in  the  hold  below. 

The  evidence  seems  to  be  preponderating  that,  in  first  lifting  the 
tab  from  the  bottom  of  the  hold,  the  custom  was  to  go  slowly,  and 
that  previous  to  this  time  the  winchman  had  observed  that  custom. 
The  libelant  shows  by  several  witnesses  that  the  winchman  lifted 
the  tub  in  question  with  an  unusually  rapid  motion,  and  it  appears 
fairly  that  the  unusual  swinging  motion  was  given  to  the  tub  by  the 
rapidity  of  the  motion  thus  imparted.  If  this  evidence  is  to  be  be- 
Ueved,  the  winchman  was  negligent.  And  as  the  claimant  produces 
no  satisfactory  and  competent  evidence  of  due  speed,  but  rather  relies 
upon  inferences  to  be  drawn  from  the  previous  good  work,  capacity, 
and  skill  of  the  winchman,  the  evidence  of  the  libelant  in  this  regard 
must  be  accepted.  Therefore,  as  the  n^ligent  act  of  the  winchman 
is  a  sufficient  cause  for  the  injury,  the  question  remains  whether  the 
claimant  must  respond  for  this  negligent  act. 

It  is  a  rale  well  settled  that,  although  a  p^-aon  undertakes  to  do  an 
act  gratuitously,  yet  he  is  not  relieved  from  using  suitable  care  in 
m  doing.  And  although  the  ship  in  the  present  case  equipped  and 
operated  the  winch  without  being  constrained  thereto  by  any  con- 
tractual obligation,  yet  the  undertaking  imposed  the  duty  of  due  care. 
It  is  said  that  the  winchman,  although  furnished  by  the  shipowners, 
was  not  at  all  under  their  charge  or  direction,  but  for  the  time  was  in 
the  service  of  the  contracting  stevedore,  subject  to  his  orders,  and  that 
he  thereby  became  a  fellow  servant  of  the  libelant,  and  that  if,  there- 
fore, the  accident  happened  from  the  negligence  of  the  winchman,  it 
was  the  negligence  of  a  fellow  servant,  for  which  neither  the  contract- 
ing stevedoi'e  nor  the  shipowners  would  be  liable. 

The  stevedore  made  his  contract  with  the  charterers,  and  it  does 
not  appear  who  was  to  furnish  engines  for  hoisting  and  men  to 
operate  the  same  The  claimant  contends  that  the  stevedore  stated 
that  he  could  not  get  a  man  to  properly  drive  the  winch,  and  that 
thereupon  the  ship  furnished  the  winchman  in  question.  The  day 
previous  to  the  accident,  however,  as  the  winches  were  otherwise 
in  use,  the  ship  employeid  a  floating  engine  and  an  engineer  to  do 
the  same  work,  and  bore  the  expense  thereof.  This  would  seem  to 
indicate  some  sense  of  obligation  on  the  part  of  the  shipowners  to 
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fnrniah  the  hoisting  power.  In  any  case,  the  ship  did  undertake  to 
do  a  certain  portion  of  the  work  of  unloading.  Such  an  nndertaMng 
is  not  merely  loaning  a  servant  to  the  stevedore.  It  is  a  co-operatiou 
on  the  part  of  the  ship  in  the  work  of  unloading  the  cargo,  precisely 
to  the  same  Extent  as  if  two  independent  stevedores  had  contractwl 
for  a  division  of  labor  in  discharging  the  cargo,  one  furnishing  the 
tackle  and  hoisting  power,  and  the  other  furnishing  men  and  ap- 
pliances for  the  remainder  of  the  work.  It  does  not  change  this 
relation  that  the  winchman  was  to  run  his  winch,  or  stop  his  winch, 
or  graduate  the  speed  thereof,  as  the  stevedore's  servant  signaled 
him  to  do.  Independent  contractors  and  their  servants  are  often 
called  upon  to  direct  and  advise  each  other  in  movements  and  acts 
relating  to  the  common  work,  and  snch  often  is  the  case  between 
the  contractor  and  the  person  with  whom  the  contract  is  made.  The 
fact  that  the  servant  of  one  of  the  parties  regulates  his  acts  by  the 
actions  of  the  servants  of  the  other  does  not  make  them  co-servants. 
In  the  present  case  the  winchman  was  a  general  servant  of  the  ship. 
He  was  put  in  charge  of  the  ship's  machinery,  to  perform  a  duty  that 
the  ship  had  assumed  the  duty  of  perf(H<ming.  He  went  to  his  post 
of  duty,  or  left  the  same,  by  no  command  of  the  stevedore,  but 
simply  because  his  master  or  his  delegated  agent  so  directed  him. 
True,  the  stevedore  gave  him  a  signal,  and  it  was  his  duty  fo  obey 
it;  but  this  duty  sprang  from  no  contract  of  hiring  made  by  the 
winchman  vnth  the  stevedore,  but  purely  or  wholly  from  the  relation 
of  master  and  servant  that  existed  between  the  winchman  and  the 
shipowners.  When  the  stevedore  signaled  him  to  hoist,  he  was  at 
perfect  liberty  to  disobey  this  oixier,  so  far  as  the  stevedore  was 
concerned,  and  the  stevedore  was  helpless.  Kay,  if  the  stevedore 
had  signaled  him  to  hoist,  and  his  master  had  directed  him  not  to 
hoist,  is  there  any  doubt  to  whom  he  owed  and  would  have  rendered 
obedience?  There  is  no  lending  of  a  servant  or  subhiring  of  a  serv- 
ant in  this  case.  The  master,  in  effect,  said  to  his  servant:  "I  have 
undertaken  to  furnish  the  power  and  operators  of  the  power  to  hoist 
the  cargo  from  the  hold.  The  stevedore  is  engaged  to  do  the  re- 
maining work.  You  will  take  charge  of  the  winch  and  operate  it, 
co-operating,  by  means  of  signals,  with  the  stevedore's  servants."  The 
stevedore  had  not  selected  the  winchman.  The  shipowners  chose 
him.  The  stevedore  was  obliged  to  take  him  or  no  one.  The  ship 
alone  had  knowledge  of  his  competency;  had  alone  investigated  or 
tested  it.  The  ship  placed  or  retained  him  in  chaise  of  the  winch. 
The  stevedore  could  not  send  him  to  or  from  it.  The  stevedore  did 
not  pay  him,  and  could  not  discharge  him. 

Assume  that  a  person,  not  connected  with  the  ship,  but  having 
a  right  to  pass  along  the  deck  thereof,  had,  while  so  doing,  been  in- 
jun-d  by  the  stevedore's  culpably  negligent  operation  of  the  winch; 
would  it  have  been  an  excuse  for  the  ship  that  it  had  for  a  while 
loaned  this  winch  and  winchman  to  a  stevedore?  Assume  that 
another  of  the  ship's  servants  had  been  injured  by  the  winchman's 
culpable  negligence;  could  such  servant  have  recovered  against  the 
shipowner,  upon  the  ground  that  the  winchman  had  been  borrowed 
by  a  stevedore,  and  that,  therefore,  the  fonner  and  general  relation 
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of  master  and  servant  was  80  in  abeyance  that  the  doctrine  of  the 
negilg^ice  of  co-servants  would  not  apply? 

There  has  been  some  diversity  of  judicial  opinion  in  similar  cases; 
biM;  the  difficulty  has  arisen  at  times  from  not  sufficiently  recognizing 
that,  instead  of  loaning  or  subhiring  a  servant,  the  master  himself 
has  undertaken  to  perform  a  portion  of  the  work.  Cases  may  well 
arise  where  the  servant  of  one  person  is  engaged  to  assist  another 
in  respect  to  work  in  which  the  master  had  no  interest.  In  such 
a  case  the  servant  would  be  temporarily  released  from  his  usual  em- 
ployment, and  would  ally  himself  to  a  new  master,  and  recognize 
obedience  to  such  master.  It  will  be  observed  that,  in  such  a  case, 
it  would  be  quite  within  the  power  of  the  new  master  at  his  will  to 
end  the  service  of  the  servant  But  in  the  present  case  the  stevedore 
could  not  order  the  winchman  to  leave  the  winch.  He' could  not 
refdace  him  t^  another  operator.  In  fact,  he  had  no  power  over 
h^  whatever  except  through  the  will  and  direction  of  the  owners  of 
theshipi. 

It  would  not  be  oseful  to  review  the  authorities.  The  following 
dedfflons  support,  or  tend  to  support,  the  conclusion  above  reached: 
Johnson  y.  Navigation  Co.,  132  N.  T.  576, 30  N.  E.  506;  Coyle  v.  Pierre- 
pont,  33  Hun,  311  (see  holding  on  reai^ument);  Higgins  v.  Tele- 
graph Co.,  8  Misc.  Rep.  433,  28  N.  Y.  Sunn.  676  (the  opinion  in  this 
ease  is  instructive);  Kiboy  v.  Canal  Co.,  121  N.  Y.  22,  24  N.  E.  192, 
distinguishing  Murray  v.  Currie,  L.  R.  6  C.  P.  24;  The  Harold,  21 
Fed.  428;  Sanford  t.  Oil  Co.,  118  N.  Y.  571,  24  N.  E.  313;  Sullivan 
v.  Bailroad  Co.,  112  N.  Y.  643,  20  N.  E.  569,  affirming  44  Hun,  304; 
Svoison  V.  Steamship  Co.,  57  N.  Y.  108;  King  v.  Railroad  Co.,  72 
N.  Y.  607  (see  facts  and  opinion  66  N.  Y.  181);  Davi  v.  Victoria,  69 
Fed.  160. 

The  claimant  calls  attention  to  Transport  Ga  v.  Coneys,  28  C.  C. 
A.  388,  82  Fed.  177,  which  is  easily  distingnii^able  from  the  case  at 
bar;  Murray  v.  Outrie,  L.  R.  6  C.  P.  24,  distinguished  in  Eolroy  v. 
Canal  Cou,  supra;  Bourke  v.  Colliery  Co.,  L.  R.  1  C.  P.  Div.  556,  on 
appeal  L.  R  2  C.  P.  Div.  205;  Donovan  v.  Laing  [1893]  1  Q.  B.  629; 
Johnaim  t.  City  of  Boston,  118  Mass.  114;  Ewan  v.  Lippincott,  47  N. 
J.  Law,  192;  Railway  Co.  v.  Cox,  21  Dl.  20. 

The  principles  stated  in  some  of  these  cases  are  of  general  applica- 
ti<m,  and  some  <rf  the  cases  do  not  necessarily  conflict  with  the  view 
here  adopted,  that  the  master  of  the  offending  servant  was  himself 
taking  a  part  in  the  woi^  and  was  not  merely  parting  temporarily 
with  the  services  of  a  person  in  his  general  employment.  So  far, 
however,  aa  such  cases  apparently  conflict  with  the  views  here  ex- 
pressed, they  are  deemed  also  in  conflict  with  the  federal  decisions 
and  those  of  the  courts  of  the  state  of  New  Ywk.  To  the  cases  stated 
as  above  by  the  claimant  may  be  added  Rook  v.  Concentrating  Works, 
76  Hun,  54,  27  N.  Y.  Supp.  623. 

Pursuant  to  this  opinion,  decree  should  be  entered  for  the  libelant 
for  an  amount  that  shall  fairly  compensate  him  for  his  injuries.  A 
suitable  examination  of  the  evidence  leads  to  the  conclusion  that  tho 
sum  of  1750  would  be  reasonably  compensatory,  for  which  let  a  decree 
be  entered,  with  costs. 
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THE  ILLINOIS. 
BALANO  et  al.  v.  THE  ILLINOIS. 
(Olrcalt  Court  of  Appeals.  Third  Circuit    AprU  27.  ISOa)  g| 

No.  10. 

t.  OoLLisioR— Too  WITH  Tow— Startiro  vbom  Dock. 

A  tug  starting  out  into  the  Delaware  river,  from  behind  piers  which 
obstruct  her  view,  with  a  tow  on  a  hawser,  must  exercise  caution,  but  ia 
not  bound  absolutely  to  ascertain  beforehand  whether  any  vessel  is  ap- 
proaching; and  where  she  gives  the  proper  signal  to  enable  a  vessel 
actually  approaching  to  avoid  the  tow  by  proper  and  reasonable  naviga- 
tion, she  is  not  to  be  held  liable  for  a  collision  between  them. 
%,  Sahb— Steamship  is  Channei. 

Where  a  schooner  towed  by  a  tug  on  a  hawser  was  Btmck  in  the  Del- 
aware r\ver,  by  a  passing  steamship,  shortly  after  the  tug  and  steamer 
bad  emerged  from  behind  piers  that  obstructed  their  view,  held,  that  the 
steamship  was  solely  at  fault,  in  that,  while  proceeding  in  a  narrow 
channel,  where  vessels  and  tows  were  likely  to  be  encountered,  she  failed 
to  perform  her  duty  of  running  slowly,  keeping  a  careful  lookout,  and 
listening  attentively  for  signals. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  a  libel  in  rem  by  James  W.  Balano,  master  of  the  schooner 
Mabel  Jordan,  against  the  steamship  Illinois,  whereof  the  Interna- 
tional Navigation  Company  was  owner,  to  recover  damages  caused 
by  a  collision.  The  tug  Gladisfen  was  subsequently  made  a  co- 
defendant,  on  the  petition  of  the  claimant  of  the  Illinois.  The  dis- 
trict court,  after  a  final  hearing  on  the  merits,  found  the  Illinois  solely 
in  fault,  and  decreed  accordingly.  66  Fed.  123;  84  Fed.  697.  The 
claimant  thereupon  appealed  to  this  court. 

N.  Dubois  Miller,  for  appellant. 
John  F.  Lewis,  for  the  Mabel  Jordan. 
Henry  B.  Edmunds,  for  the  Gladisfen. 

Before  ACHESON  and  DALLAS,  Qrcnit  Judges,  and  BRAD- 
FORD, District  Judge. 

DALLAS,  Circuit  Judge.  The  schooner  Mabel  Jordan  was  mn  in- 
to and  sunk  by  the  steamer  Illinois  on  June  9,  1893;  and,  upon  the 
latter  being  libeled  for  the  loss,  her  owners  filed  a  petition  nnder 
which  the  Gladisfen,  a  steam  tug  which  at  the  time  was  engaged 
in  towing  the  schooner,  was  made  co-respondent.  Unquestionably, 
the  collision  was  occasioned  by  negligence  either  of  the  steamer, 
or  of  the  tug,  or  of  both.  The  court  below  held  that  it  resulted 
wholly  from  fault  of  the  former;  and  it  is  now  insisted  that  this 
conclusion  was  erroneous,  because,  as  is  alleged  in  the  petition  of 
the  Illinois — 

"Those  in  charge  of  said  steam  tug  Gladisfen  were  in  fault  as  follows:  (1) 
In  towing  said  schooner  out  Into  the  channel,  from,  behind  the  covered  piers, 
without  giving  proper  and  lawful  signals  to  approaching  vessels.  (2)  In  tow- 
ing the  schooner  Into  the  channel,  from  behind  the  covered  piers,  without 
ascertaining  whether  any  vessels  were  approaching.  (3)  In  not  keeping  a 
vigilant  outlcok,  and  failing  to  observe  the  steamship  Illinois  In  time  to 
avoid  the  collision.  (4)  In  towing  the  schooner  Mabel  Jordan  into  the  chan- 
dp]  with  a  hawser  of  excessive  length.  (5)  In  cutting  the  liawser  by  which 
the  schooner  was  l)elng  towed.  (6)  By  conducting  and  managing  said  towags 
service  so  negligently,  carelessly,  and  onskillfuliy  that  tbe  collision  occoned." 
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In  80  far  as  it  is  poBsible  to  regard  these  allegations  as  being  well 
founded  in  law,  they  were  not  only  unsupported  by  proof,  bat  the 
weight  of  the  evidence  was  clearly  against  them. 

L  The  fact  that  the  tug,  in  towing  the  schooner  out  into  the 
channel,  gave  the  "proper  and  lawful  signals,"  was  established  by 
abundant  testimony.  When  starting  from  the  dock,  and  before 
emerging  from  behind  the  piers,  she  whistled,  as  is  customary,  to 
give  notice  of  her  approach  to  all  vessels  which  might  be  moving 
either  up  or  down  that  part  of  the  river;  and  when  die  passed  out- 
side of  the  dock,  and  sighted  the  Illinois,  she  immediately  signaled 
that  vessel  to  pursue  a  course  which,  if  followed,  would  have  averted 
the  disaster. 

2.  It  was  the  dnty  of  the  Qladisfen  to  be  cautious  in  moving  out 
from  behind  the  piers,  but  she  was  not  required  to  absolutely  ascer- 
tain whether  any  vessels  were  approaching.  She  was  bound  to  be 
careful,  but  not  to  insure  safety.  Therefore  the  second  of  the  alle- 
gations of  the  petition  sets  up  a  false  standard  of  liability;  and,  be- 
cause it  charges  no  specific  wrongful  act  or  omission,  it  presents 
no  distinctive  question  of  fact  for  consideration. 

3.  We  are  fully  convinced  that  a  proper  lookout  was  maintained 
at  the  bow  of  the  Qladisfen,  and  that  tiie  Illinois  was  observed  prtKnpt- 
ly  and  without  delinquency. 

.4.  The  proofs  conclusively  establish  that  the  towing  hawser  was 
not  of  excessive  length. 

5.  The  cutting  of  the  hawser  did  not  in  the  slightest  degree  con- 
tribute to  cause  the  collision.  It  was  entirely  proper  to  cut  it  at  the 
time  it  was  cut,  with  the  object  which  induced  the  catting. 

6.  The  last  allegation  asserts,  in  general  terms,  that  the  tug  was 
in  fault  in  its  conduct  and  management  of  the  towage;  and  with 
reference  to  this  broad  averment,  but  without  needless  prolixity,  the 
case  will  be  further  considered.  The  schooner  which  was  sunk  was 
laden  with  coal,  and  was  lying  in  the  dock  at  Greenwich  Piers,  on 
the  west  side  of  the  Delaware  river.  Her  intended  course  was  down 
the  river.  She  was  in  tow  of  the  Qladisfen.  which,  in  starting  to 
draw  her  from  the  dock,  gave  the  custoinarv  signal, — a  long  blast  of 
the  whistle.  The  view  from  vessels  within  the  dock,  and  of  such 
vessels  from  the  river,  was  much  obscured  by  the  adjacent  covered 
pitrs.  When  the  bow  of  the  Qladisfen  came  beyond  the  outer  line 
of  these  piers,  the  Illinois  was  seen  to  be  coming  down  the  chan- 
nel, and  the  Qladisfen  signaled  to  her  to  pass  to  the  westward  of 
the  tow.  The  tide  was  running  up,  and  when  the  schooner  came 
out  into  the  river  she  was  carried  upward,  and  to  the  eastward. 
He  tag  was  headed  down  the  river,  and  the  schooner,  being  then 
subject  to  the  influence  of  the  slack  hawser,  and  also  to  the  antago- 
ifitic  force  of  the  tide,  was,  practically  speaking,  not  moving.  It 
is  contended  on  behalf  of  the  Qladisfen  that  the  schooner,  before  be- 
hig  struck,  had  passed  over  to  the  eastward  side  of  the  channel, 
while  for  the  Illinois  it  is  insisted  that  she  was  at  its  western  edge. 
Our  investigation  of  the  evidence  has  convinced  us  that  neither  of 
these  views  is  correct;  but  we  are  satisfied  that  the  schooner  must 
hare  reached  a  point  snflBciently  to  the  eastward  of  the  western  side 
of  the  channel  to  admit  of  the  Illinois  passing  }xa  as  the  Qladisfen's 


Digitized  by 


Google 


676  87  FEOBRAL  RBPORTBR. 

signal  required  her  to  do,  and  this,  as  it  teems  to  ns,  is  all  that  It 
is  necessary  to  determine  respecting  the  schooner's  position.  The 
pilot  of  the  Illinois  did  not  suppose  that  he  conld  not  pass  with 
safety  to  the  westward  of  the  tow,  for  the  evidence  shows,  and  the 
paii:  of  the  schooner  which  was  strucli  plainly  indicates,  that  this 
is  precisely  what  was  attempted;  and  tliat  this  attempt  was  not  sne- 
cessfnl  resulted,  we  think,  wholly  from  the  fault  of  the  Illinois. 
Those  on  board  of  that  vessel  testified  that  they  did  not  hear  the 
signal  of  the  Qladisfen,  but  there  is  no  room  to  doubt  that  it  was 
given.  A  steamboat  which  was  alongside  of  the  Illinois,  and  in 
a  less  advantageous  situation  for  hearing,  heard  it,  and,  being  of 
light  draft,  kept  out  of  the  way  by  going  over  the  flats  to  the  east- 
ward. We  can  see  no  possibility  of  excuse  for  the  conduct  of  the 
Illinois.  She  was  proceeding  in  a  channel  which  at  this  point  is 
quite  narrow,  and  where  it  was  to  be  expected  that  vessels  and 
tows  might  be  encountered  as  in  this  instance.  It  was  therefore 
her  especial  duty  to  run  slowly,  and  to  keep  a  careful  looicout,  and 
to  attentively  listen  for  signals;  and  the  record  shows  that  in  all 
of  these  particulars  she  failed  to  exercise  even  ordinary  care.  On 
the  other  hand,  the  Qladisfen  appears  to  have  done  everything  which 
by  law  or  custom  she  was  called  npon  to  do.  In  addition  to  the 
points  already  considered,  counsel  has  suggested  that  she  ought  to 
have  sent  a  man  to  the  masthead  of  the  Mabel  Jordan,  that  she 
should  have  had  a  watch  stationed  at  the  outer  end  of  one  of  the 
piers,  and  that  she  should  have  been  prepared  with  means  for  "snub- 
bing," and  should  have  employed  those  means  to  check  the  progress 
of  the  tow  from  the  dock.  But  none  of  these  suggestions  can  be 
accepted.  It  was  not  incumbent  upon  either  the  tug  or  the  schooner 
to  station  a  lookout  upon  the  mast  of  the  latter,  and  we  are  unable 
to  perceive  that  a  lookout  so  placed  would  have  been  of  any  use: 
He  might  have  seen  the  Illinois  sooner  than  she  was  seen  by  the  man 
upon  the  bow  of  the  tug,  but,  if  he  had  seen  and  reported  her,  still, 
under  the  circumstances,  the  tug  would  have  been  justified  in  pro- 
ceeding into  the  river  as  she  did.  When  she  arrived  there,  the 
duty  was  east  upon  her  to  signal  the  Illinois.  This  she  did,  and 
then  the  collision  occurred,  not  because  the  tug  had  wrongfully 
issued  from  the  dock,  but  because  the  Illinois  was  so  negligently 
navigated  as  to  render  the  tug's  signal  unavailing.  A  man  at  the 
end  of  the  pier  would  have  been  in  no  better  position  for  observing 
the  approach  of  the  Illinois  than  was  the  one  upon  the  bow  of  the 
tug;  but.  aside  from  this,  we  do  not  think  it  was  in  this  case  the 
duty  of  the  tug  to  set  a  watch  upon  the  land.  \a  to  snubbing  the 
vessel  (that  is  to  say,  stopping  her  advance  after  she  had  started), 
what  was  said  by  the  witness  Capt.  Hudson  is  manifestly  true.  Ar- 
rangements could  have  been  made  "to  have  somebody  on  the  tug 
with  some  hawser  to  hold,  but  you  never  get  a  hawser  to  hold  any 
vessel  of  any  dze  and  weight  It  would  tear  oat  the  chocks  and 
part  the  line." 

We  do  not  deem  it.  necessary  to  exhaustively  review  this  vo- 
luminous record.  To  what  has  been  said,  it  most  sofflee  to  add  that 
a  careful  examination  of  it  discloses  no  error  in  the  judgment  of  the 
district'court,  and  it  is  accordingly  afiSrmed. 


Digitized  by 


Google 


MILWAUKES  BLECTBIO  RAILWAY  *  UOHT  00.  V.  CITY  OF  MILWACKXI.      £72 


MILWAUKBE  ELEXJTBIO  BAILWAT  &  LIGHT  CO.  T.  OITI  OR 
MTLWAUE^SB. 

OENTKAIi  TRUST  CO.  OF  NEW  YOBK  T.  SAMB. 

(Glrcnlt  Oonrt,  B.  D.  Wiseoosin.    May  81,  1898.) 

L  8tb«kt  Railboads— Municipal  Keoulationb. 

An  ordinance  requiring  a  street  railroad  charging  6  cent  fares  to  seO 
6  ticlcets  for  25  centa,  or  26  tickets  for  $1,  is  nnreasonable,  when  the  road 
U  only  making  yearly  net  earnings  of  3.8  per  cent,  to  4.5  per  cent,  on  ita 
bona  fide  Inrestment,  and  paying  6  per  cent  Interest  on  its  bonds.  In  a 
city  where  the  current  rate  of  Interetst  on  first  mortgage  real-estate  security 
ia  6  per  cent.  Such  an  ordinance  is  void,  under  the  fourteenth  amend- 
ment, aa  deprlTlng  the  company  of  Ita  property  without  due  process  of  law. 

IL  Same — Rbabokabiahbss  of  Orsirakobs. 

The  power  of  a  municipality  to  regulate  streetrallroad  fares  Is  subject 
to  the  limitations  (1)  that  there  Is  reasonable  need  on  the  part  of  the 
public,  considering  the  nature  and  extent  of  the  service,  of  lower  rates 
and  better  terms  than  those  existing;  (2)  that  the  rates  and  terms  fixed 
by  tbe  ordinance  are  not  clearly  unreasonable.  In  Tlew  of  all  the  condi- 
tions. 

Final  bearing  In  two  actions, — one  wherein  the  street-railway  com- 
pany ifl  complainant,  and  the  other  brought  by  the  trustee  for  the 
bondholders, — each  seeking  a  decree  declaring  nail  and  void,  in  re- 
spect of  the  complainant,  ^  purported  ordinance  of  the  defendant  city 
entitled  "An  ordinance  to  regulate  the  rate  of  fare  upon  the  street 
railways  in  the  city  of  Milwaukee,  and  providing  for  the  sale  of  pack- 
ages of  tickets  thereon,"  approved  June  11,  1896,  and  to  perpetually 
enjoin  its  enforcement. 

Miller,  Noyes,  Miller  &  Wahl,  Winkler,  Flanders,  Smith,  Bottom 
ft  Vilas,  and  W.  J.  Curtis,  for  complainant. 
Howard  "Van  Wyck,  for  defendant. 

SEAMAN,  District  Judge.  The  main  controversy  in  each  of  these 
actions  is  whether  the  ordinance  of  June  11,  1896,  unreasonably  fixes 
rates  of  fare  which  would  deprive  the  complainant  of  its  property 
without  due  process  of  law,  and  thus  viojates  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  A  further  question 
is  raised  by  the  bill  filed  on  behalf  of  the  bondholders,  and  is  pressed 
by  argument  in  support  of  both  bills,  whether  the  municipality  had 
power  to  regulate  rates  beyond  the  provisions  contained  in  the  sev- 
eral franchises  which  are  vested  in  the  complainant  street-car  com- 
pany, limiting  only  to  a  five-cent  fare.  Both  contentions  are  of  se- 
rious import,  involving,  on  the  one  hand,  consideration  of  the  rights 
of  the  community  in  respect  of  a  ^reat  public  utility,  and  interfer- 
ence with  acts  of  municipal  control,  which  are  presumptively  invio- 
lable; and,  on  the  other  hand,  affecting  the  preservation  of  private 
rights  of  property,  where  investment  has  been  made  in  a  great  un- 
dertaking of  public  nature,  on  the  faith  of  existing  and  probable 
conditions,  and  where,  by  reason  of  its  nature,  there  can  be  no  with- 
holding of  operation  by  the  company,  even  if  unremunerative.  Ames 
V.  Railway  Co..  64  Fed.  165,  177;  Wright  v.  Railway  Co.,  95  Wia 
29,  36,  69  N.  W.  791.  Further  investigation  has  confirmed  the  im- 
87  F.— 37 
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preesions  stated  at  the  hearing,  that  the  constitutional  question  was 
so  clearly  presented  by  the  pleadings  and  testimony,  and  was  so  dis- 
tinctly of  federal  cognizance,  that  it  should  be  first  considered- 
Certain  rules  to  interpret  and  apply  the  limitations  of  the  constitu- 
tion in  this  class  of  cases  are  well  settled  by  decisions  of  the  supreme 
court.  If  the  state  of  facts  shown  by  the  evidence  clearly  establishes 
a  case  of  impairment  within  these  rules,  it  will  be  unnecessary  to 
pass  upon  the  complicated  question  of  general  power,  as  one  of  first 
instance,  calling  for  the  interpretation  of  various  statutes  and  or- 
dinances. 

The  ordinance  under  consideration  provides  that  tickets  shall  be 
sold,  good  for  one  fare,  including  one  transfer,  "in  packages  of  six 
for  twenty-five  cents,  and  twenty-five  for  the  sum  of  one  dollar,"  thus 
making  a  reduction  of  the  regular  five-cent  rate  to  all  who  so  pur- 
chase tickets.  Assuming,  therefore,  without  so  deciding,  that  the 
general  power  to  fix  and  regulate  the  terms  and  rates  to  be  charged 
subsists  in  the  mimicipality, — namely,  that  by  delegation  it  became 
vested  with  and  still  retains  the  full  extent  of  legislative  power  un- 
doubtedly possessed  by  the  state, — there  can  be  no  inquiry  here  as 
to  the  wisdom  or  good  policy  of  exercising  the  power  so  delegated, 
that  being  a  matter  of  municipal  discretion,  over  which  the  courts 
have  no  right  of  supervision  or  review.  Nor  is  it  open  to  inquiry  in 
this  case  whether  there  is  a  public  demand  or  need  for  the  enact- 
ment, or  whether  it  is  just  and  reasonable  in  all  its  provisions,  ex- 
cept for  the  single  purpose  of  ascertaining  its  infringement  of  rights 
which  are  guarantied  to  the  complainant  by  the  constitution. 

Upon  this  record  it  must  be  taken  as  true  that  enforcement  of  ithe 
ordinance  would  operate  to  reduce  materially  the  net  revenues  of  the 
street-car  company.  There  is  effort  on  the  "part  of  the  defendant  to 
show  that  the  probable  increase  of  passengers  through  the  method 
of  commutation  tickets  would  make  up  for  the  reduction  in  rate,  but 
no  reliable  basis  is  furnished,  and  the  argument  is  too  speculative 
for  acceptance;  while  on  the  part  of  the  complainant  the  testimony 
is  founded  upon  practical  and  varied  experience,  and  clearly  shows 
it  to  be  improbable  that  any  increase  in  travel  would  yield  receipts, 
over  and  above  the  additional  expense  necessarily  entailed,  to  offset 
the  decrease  in  gross  receipts  appearing  prima  facie  from  the  re- 
duction in  fares.  The  claims  are  that  a  loss  of  income  would  re- 
sult of  "somewhere  between  10  and  15  per  cent,  of  the  gross  earn- 
ings," and  estimates  are  presented  by  several  witnesses  of  a  net  loss 
ranging  from  |87,000  to  $140,000  per  annum.  It  is  snfflcient.  for  the 
present  consideration,  that  the  ordinance  must  be  regarded  as  a  meas- 
ure which  reduces  the  rates  of  fare  materially,  and  consequently 
would  impair  materially  the  net  revenue  produced  by  the  property, 
and  no  analysis  of  the  testimony  upon  that  point  is  necessary,  nor 
is  any  attempt  required  to  state,  even  approximately,  the  amount  of 
loss. 

The  law  which  must  govern,  when  the  facts  are  determined,  is  con- 
cisely and  pertinently  stated  in  the  opinion  bv  Mr.  .lustice  Harlan, 
speaking  for  the  supreme  court,  in  Smyth  v.  Ames,  18  Sup.  Ct  418, 
426,  as  follows: 
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"In  Tiev  of  the  adjadlcatlons,  these  principles  must  be  regarded  as  settled: 
(1)  A  railroad  corporation  Is  a  person,  within  the  meaning  of  the  fourteenth 
amendment,  declaring  that  no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  nor  deny  to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws.  (2)  A  state  enactment,  or  regulations  made 
under  the  authority  of  a  state  enactment,  establishing  rates  for  the  transporta- 
tion of  persons  or  property  by  railroad,  that  will  not  admit  of  the  carrier 
earning  such  compensation  as,  under  all  the  circumstances,  is  Just  to  it  and 
to  the  public,  would  deprive  such  carrier  of  its  property  without  due  process 
of  law,  and  deny  to  It  the  equal  protection  of  the  laws,  and  would  therefore 
be  repugnant  to  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  (3)  While  rates  for  the  transportation  of  persons  and  property  within 
the  limits  of  a  state  are  primarily  for  Its  determination,  the  question  whether 
they  are  so  unreasonably  low  as  to  deprive  the  carrier  of  Its  property  without 
such  compensation  as  the  constitution  secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  determined  by  the  legislature  of 
the  state,  or  by  regulations  adopted  under  its  authority,  that  the  matter 
may  not  become  the  subject  of  judicial  inquiry." 

And  this  opinion  reviews  the  line  of  decisions  upon  the  subject, 
and  clearly  approves  the  application  of  the  same  doctrine  to  legis- 
lative regulation  of  charges  over  toll  roads,  in  Boad  Co.  v.  Sandford, 
164  U.  S.  578,  594,  17  Sup.  Ct.  198.  Therefore  it  must  be  regarded 
as  established  beyond  question  that  the  power  to  regulate  the  rates 
of  fare,  which  is  here  assumed  to  rest  in  the  municipality,  is  subject 
to  these  limitations:  (1)  That  there  is  reasonable  need  on  the  part 
of  the  public,  considering  the  nature  and  extent  of  the  service,  of 
lower  rates  and  better  terms  than  those  existing;  (2)  that  the  rates 
and  terms  fixed  by  the  ordinance  are  not  clearly  unreasonable,  in 
view  of  all  the  conditions.  Neither  of  these  considerations  is  inde- 
pendent of  the  other,  and,  although  the  public  interest  is  of  the 
first  importance,  the  test  is  not  what  is  desirable  upon  the  part  of 
either,  but  what  is  reasonable  in  respect  of  the  rights  of  both.  As 
stated  in  Smyth  v.  Ames,  supra:  "What  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience.  On  the  other  hand,  what  the  public  is  entitled 
to  demand  is  that  no  more  be  exacted  from  it  for  the  use  of  the  pub- 
lic highways  than  the  service  rendered  by  it  is  reasonably  worth." 
So,  in  Boad  Ck>.  v.  Sandford,  supra,  it  is  clearly  held,  in  the  same  view 
of  mutual  consideration,  that  it  is  neither  the  right  of  the  corpora- 
tion to  subject  the  public  "to  unreasonable  rates  in  order  simply  that 
stockholders  may  earn  dividends,"  nor  of  the  public  to  have  the  use 
of  the  conveniences  thus  furnished  except  "upon  payment  of  such 
tolls  as,  in  view  of  the  nature  and  value  of  the  service  rendered  by 
the  company,  are  reasonable,"  but  that  "each  case  must  depend  upon 
its  special  facts";  and  the  reasonableness  of  rates  must  be  measured 
by  all  the  conditions,  including,  of  course,  the  reasonable  cost  of  oper- 
ation and  of  maintenance  "in  good  condition  for  public  use.  and  the 
amount  which  may  have  been  really  and  necessarily  invested  in  the 
enterprise." 

The  diflScnlties  presented  in  this  case  do  not,  therefore,  rest  in  any 
doubt  as  to  the  general  principles  which  must  be  observed,  nor  in 
ascertaining  the  actual  facts  disclosed  by  the  testimony  as  a  whole, 
80  far  as  material  to  this  controversy.  Although  the  testimony  on 
the  part  of  complainant  makes  a  volume  of  1,445  printed  pages,  and 
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that  of  the  defendant  168  pages,  the  only  substantial  contentions  of 
fact  relate  to  items  of  expenditure  and  claims  of  credit  by  way  of 
depreciation,  presented  on  behalf  of  the  complainant  as  entering  into 
the  showing  of  net  revenue,  and  to  the  present  or  reproduction  value 
of  the  plant.  And  it  may  be  remarked,  in  passing,  that  this  testi- 
mony is  so  well  classified  and  indexed,  with  such  fair  summaries  in 
the  briefs,  that  the  task  of  examination  has  been  materially  light- 
ened. But  the  sole  embarrassment  in  the  inquiry  arises  from  the 
wide  divergence  which  appears  between  the  actual  and  undisputed 
amount  6t  the  cash  investment  in  the  undertaking,  and  the  estimates, 
on  either  hand,  of  the  amounts  for  which  the  entire  plant  could  now 
be  reproduced,  in  the  view  that  the  line  of  authorities  referred  to 
does  not  attempt  to  define  or  specify  an  exact  measure  or  state  of 
valuation,  and  leaves  it,  within  the  principles  stated,  that  "each  case 
must  depend  upon  its  special  facts."  THierefore  the  twofold  inquiries 
of  reasonableness  above  indicated  are  of  mixed  law  and  fact,  and 
start  with  the  presumption,  in  favor  of  the  ordinance,  (1)  that  the 
prevailing  rates  exacted  too  much  from  the  public,  and  (2)  that  those 
prescribed  are  reasonable. 

1.  Are  the  terms  and  rates  fixed  by  the  company  excessive  de- 
mands upon  the  public,  in  view  of  the  service  rendered?  The  Mil- 
waukee Street-Railway  Company,  of  which  the  complainant  is  the 
successor  in  interest,  was  organized  in  December,  1890,  for  the  par- 
pose  of  establishing. an  electric  street-railway  system,  which  should 
cover  the  entire  field  for  the  city  of  Milwaukee.  There  were  then  in 
operation  five  distinct  lines,  owned  separately,  operated  mainly  by 
horse  or  mule  power,  each  charging  separate  fares,  and  having  no 
system  of  transfers.  It  is  conceded  that  the  service  was  slow  and 
antiquated,  was  not  well  arranged  for  the  wants  of  the  city,  and  was 
generally  inadequate  and  unsatisfactory.  As  the  old  lines  occupied 
the  principal  thoroughfares,  and  the  public  interest  prevented  the  al- 
lowance of  double  lines  in  such  streets,  the  improvement  could  not 
be  made  effective  unless  those  lines  were  purchased,  or  in  some  man- 
ner brought  into  the  proposed  system.  They  were  gradually  ac- 
quired, at  prices  which  may  appear  excessive  when  measured  by  re- 
sults, and  during  the  ensuing  period  of  about  three  years  the  work 
of  installing  the  new  system  was  carried  on.  involving  an  entire  re- 
construction and  rearrangement  of  the  old  lines  and  extensions,  and 
new  and  improved  equipments  throughout,  at  an  expenditure  of  over 
13,000,000,  aside  from  the  cost  of  the  old  lines.  As  a  result,  at  the 
time  the  ordinance  was  adopted,  the  mileage  of  tracks  had  increased 
from  the  previous  aggregate  of  110  miles  to  142.80  miles,  reaching 
every  section  of  the  city,  with  shorter  and  better  routes,  and  furnish- 
ing .38  transfer  points,  with  a  universal  transfer  system, — a  featnre 
of  special  value  to  the  public,  as  a  single  fare  of  five  cents  gives  a 
maximum  length  of  ride  more  than  double  the  old  arrangement. 
The  service  was  improved  in  speed  and  regularity  50  per  cent,  or 
more,  with  better  cars  and  less  inconvenience,  and  it  appears  be- 
yond question  that  it  was  generally  more  satisfactory  and  economical 
from  the  standpoint  of  the  public.  In  other  words,  the  service  was 
materially  enhanced  in  its  value  to  the  public,  without  nny  increase 
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in  either  normal  op  maximam  charges,  affording  rides  for  five  cents 
which  had  previouely  cost  two  and  even  three  fares;  and  against  all 
these  advantages  there  appears  only  a  single  benefit  extended  by 
three  out  of  the  fire  constitaent  companies  which  is  not  given  un- 
der the  new  arrangement,  namely,  in  the  sale  of  oommatation  tick- 
ets,— an  omission  for  which  there  seems  to  be  plausible  excuse  and 
oBset  in  the  universal  system  of  transfers,  aside  from  the  other  ad- 
vantages. Surely,  ther^ore,  no  imposition  upon  the  public  appears 
through  any  comparison  between  the  old  and  the  new  service  and 
rates.  Nor  does  it  find  any  countenance  in  comparison  with  either 
service  or  rates  which  prevail  in  other  cities,  for  it  is  shown  in  this 
record,  and  is  undisputed,  that  the  five-cent  rate  is  almost  universal ; 
that  commutations  are  exceptional  in  cities  of  like  class,  and  arise 
ont  of  exceptional  conditions,  which  are  not  fairly  applicable  here; 
and  that  instances  of  lower  rates  are  so  clearly  exceptional  that  they 
cannot  have  force  for  any  affirmative  showing  of  reasonableness  in 
the  instant  case.  Nevertheless,  with  the  burden  of  proof  on  the  de- 
fendant, these  considerations  are  not  controlling,  unless  it  further  ap- 
pears that  the  earnings  of  the  company  are  insufficient,  in  view  of 
the  amount  which  may  justly  be  regarded  as  the  investment  in  the 
undertaking,  to  warrant  the  making  of  rates  and  terms  which  are 
more  advantageous  to  the  public.  The  interests  of  the  public  in  its 
highways  are  paramount,  and,  if  the  service  can  reasonably  be  af- 
forded more  cheaply  in  Milwaukee  than  in  other  cities  of  like  class, 
the  community  is  entitled  to  the  just  benefit  of  any  possible  condi- 
tions which  may  tend  to  that  result.  The  issue  in  ^at  regard  must 
be  met  under  the  second  branch  of  inquiry,  but  I  am  clearly  sat- 
isfied that  this  first  question  must  be  answered  in  favor  of  the  com- 
plainant, if  the  evidence  sustains  its  claim  that  lower  rates  would 
be  confiscatory,  and  not  compensatory. 

2.  .\re  the  earnings  of  the  property  insufficient,  in  view  of  all  the 
conditions,  to  justify  this  reduction  in  the  rates  of  fare?  Solution 
of  this  inquiry  depends  upon  the  showing  (1)  of  earning  capacity  at 
existing  rates,  and  (2)  of  the  "amount  really  and  necessarily  invested 
in  the  enterprise,"  and  upon  the  conclusion  (3)  whether  the  ratio  of 
return  upon  the  investment  is  excessive.  In  the  statements  which 
are  referred  to  both  parties  have  adopted  a  ratio,  so  far  as  necessary, 
to  separate  the  electric  lighting  plant  owned  by  the  complainant,  so 
that  the  statements  which  follow  relate  exclusively  to  the  street-rail- 
way plant,  except  where  otherwise  mentioned. 

First.  The  question  of  earning  capacity  is  confined  by  the  testimony 
to  the  results  of  three  years'  oi)eration,  being  after  tiie  system  was 
fairly  installed,  and  inclusive  of  the  year  in  which  the  ordinance  was 
adopted,  namely,  1894,  1895,  and  1S96.  It  is  suggested  on  behalf  of 
the  defendant  that  those  years  were  exceptional,  for  one  cause  and  an- 
other, and  are  not  a  fair  criterion  for  future  earnings  under  more 
favorable  circumstances;  but  the  suggestion  is  without  force  in  this 
case,  because  the  ordinance  operates  upon  these  very  conditions,  and 
must,  of  course,  be  predieated  upon  them, — upon  existing  facts,  and 
not  npon  mere  future  possibilities. — and,  so  determined,  the  instant 
case  cannot  affect  rights  under  new  conditions. 
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The  proofs  on  the  part  of  the  complainant  furnish,  in  detail,  from 
the  books  of  account,  the  gross  earnings,  the  Tarioos  items  of  expense 
and  of  charges  for  which  deduction  is  claimed,  excluding  any  pay- 
ments of,  or  allowance  for,  interest  on  the  bonded  indebtedness,  and 
slate  the  net  earnings  as  follows:  In  1894,  |64,868.77;  in  1895, 
J269,202.30;  in  1890,  1100,628.81.  In  this  showing  it  appeare  that 
deduction  of  ?247,324,88  is  made  in  1894  for  "depreciation,"  bdng  the 
amount  apportioned  in  that  year  to  meet  the  alleged  annual  loss  by 
physical  depreciation  of  the  plant,  to  keep  the  capital  intact  No 
such  deduction  is  made  in  1895  and  ISOU,  because  not  shown  in  the 
books,  although  it  is  insisted  that  like  credit  is  due  in  each  year,  for 
the  purposes  of  this  case. 

The  defendant  concedes  the  correctness  of  the  showing  as  to  the 
gross  earnings,  but  disputes  certain  large  items  for  which  deductions 
are  made  in  the  above  statement,  coirects  some  items,  and  denies  that 
any  allowance  should  be  made  for  depreciation.  Aside  from  the 
fact  that  reports  and  statements  of  tiuancial  condition  made  from  time 
to  time  by  the  company  omit  many  of  the  deductions  here  asserted, 
tiiese  contentions  on  the  part  of  the  defendant  rest  solely  upon  the 
books  of  account  kept  by  the  company,  and  the  testimony  of  Mr.  De 
Orasse,  stating  his  conclusions  as  an  expert  accountant  from  exam- 
ination of  such  books,  with  the  following  result  as  to  net  earnings: 
In  1894, 1387,074.70;  in  1895,  *479,G21.11;  in  1896,  $66,520.99.  But 
this  total  for  1896  erroneously  includes  an  allowance  of  fl60,550 
paid  for  interest  on  bonds,  which  should  be  excluded  on  the  basis  as- 
sumed, and  would  make  the  net  earnings  for  that  year,  on  his  com- 
putation, 1227,070.99.  In  this  statement  the  allowance  for  deprecia- 
tion in  1894  is  excluded  by  Mr.  De  Grasse,  because  that  item  was  in 
fact  charged  off  upon  change  in  the  ^stem  of  bookkeeping.  He  also 
excludes  large  amounts  of  undoubted  expenditm*es  upon  the  hypothesis 
that  they  belong  to  "construction  account,"  as  covering  permanent 
improvements,  and  not  to  ''expense  of  maintenance,"  as  stated;  re- 
jects certain  payments  as  accruing  on  account  of  previous  years,  and 
certain  sums  apjxjptioned  and  charged  off  to  meet  damage  claims ;  and 
makes  corrections  as  to  taxes,  for  which  the  book  entries  were  made  in 
advance  upon  estimates  by  way  of  appoitioning  the  expenses  of  the. 
year,  pending  litigation  and  other  causes.  However  valuable  this 
testimony  is  for  analysis  of  the  bookkeeping  methods  and  for  correc- 
tion of  certain  charges,  it  is  clearly  insufficient,  without  other  support, 
to  contradict  the  undisputed  testimony,  both  positive  and  expert,  on 
the  part  of  complainant,  which  verifies  substantially  its  contention 
upon  the  disputed  subjects  of  deduction,  namely,  that  the  expendi- 
tures so  charged  were  largely,  if  not  wholly,  of  such  nature  as  to 
justify  deduction  for  "maintenance";  and  that  depreciation  is  a  well- 
recognized  fact  in  all  such  plants,  for  which  allowance  must  be  made 
to  save  the  capital  from  impairment,  without  regard  to  any  question 
of  its  entry  upon  the  books. 

Making  allowances  for  maintenance  alone,  in  accordance  with  the 
analysis  presented  by  the  expert  witnesses  Qoodspeed.  Coffin,  McAdoo, 
and  Beggs,  taking  in  each  instance  the  estimate  most  favorable  to  the 
defendant,  I  am  satisfied  that  the  defendant's  claim  of  net  earnings 
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most  be  materially  rednced,  and  that  the  largest  amounts  which  can 
be  afflomed  apon  its  theory,  excluding  any  allowance  for  depreciation 
(except  that  for  1894  the  "maint^tance"  allowance  is  increased, 
to  bring  it — ^the  general  allowance — up  to  the  minimum  estimate  by 
the  experts),  woi^  apivozimate  the  following  sums: 

In   1894   ?230.000 

In  1805 340,000 

In  1S86 115,000 

$685,000 

— ^Making  the  average  earnings  per  year,  say,  1228^33. 

In  reference  to  the  element  of  depreciation,  the  witness  Beggs  f^vea 
the  following  explanation: 

"I  think  experience  has  demonstrated  that  the  utmost  life  that  can  be 
expected  from  the  best  roadbed  that  can  be  laid  to-day  -would  be,  at  the 
outside,  ten  to  twelve  years,  when  It  would  have  to  fce  almost  entirely  re- 
iiewe"d.  The  Milwaukee  Company  Is  In  that  condition  to-day,  because  of 
the  different  periods  that  their  track  went  down,  and  due  to  the  fact  that 
H  was  not  all  put  down  at  one  time,  and  it  must  now  of  necessity  com- 
mence to  lay  about  12  miles  of  track  annually,  being  about  one-twelftU 
of  Its  total  mileage;  and  will  be  required,  whether  they  wish  to  or  not, 
to  lay  that  amount  annually  hereafter,  and  will  thereby  be  keeping  their 
tracks  fairly  up  to  the  standard.  The  same  applies,  I  might  say,  to  the 
equipment.  In  my  estimate  I  have  calculated  that  the  Milwaukee  Company 
must  do  this  year,  which,  as  a  matter  of  fact.  It  is  doing,  what  it  did  last 
year, — in  other  words,  put  on  not  less  than  20  of  the  most  modern,  best-con- 
structed equipments,  thereby  keeping  Its  standard  up  to  the  minimum  it  has 
now,  of  240  equipments;  because  I  think  It  Is  fair  to  assume  that  the  average 
life  of  the  double  equipment,  taken  as  a  whole,  will  not  exceed  12  years,  the 
life  of  the  motor  being  somewhat  less  than  that  and  that  of  the  car  we  hope 
may  exceed  It  possibly  several  years,— I  mean  the  car  bodies;  but  that,  in  the 
main,  we  hope  that  we  will  get  an  average  life  of  twelve  years  out  of  them. 
So,  taking  20  equipments  annually,  you  would  keep  to  your  standard  of  240 
equipments,  which  is  absolutely  necessary  to  maintain— to  operate— the  Mil- 
waukee Street  Bailway.  I  mean  cars  complete,  with  motors  and  complete 
electrical  equipment." 

For  the  causes  thus  stated,  within  general  rules  which  are  well 
known,  it  is  manifest  that  this  element  must  be  taken  into  account 
before  it  can  be  determined  that  earnings  derived  from  a  plant  are 
excessive;  and  in  the  same  line  there  is  much  force  in  the  argu- 
ment of  counsel  that  consideration  should  also  be  given  to  the  factor 
of  depreciation  by  amortization  of  franchises,  as  all  the  franchises  in 
question  terminate  in  the  year  1924.  The  latter  item,  if  allowed,  would 
be  a  matter  of  simple  computation;  but  a  just  measure  of  physical 
depreciation  seems,  to  some  extent,  although  only  partially,  involved 
m  provisions  f<»  maintenance,  and,  while  the  testimony  is  very  full 
and  instructive  ujMn  this  subject,  it  does  not  clear  the  case  from  seri- 
ous difScnlties  in  the  way  of  stating  a  definite  ratio  or  sum  for  such 
allowance.  I  am,  however,  clearly  of  opinion  that  neither  of  these 
elements  is  essential  to  the  determination  of  the  issues  upon  any 
aspect  presented  by  the  testimony,  and  that  depreciation  may  be  left 
to  serve  as  an  important  factor  of  safety,  in  either  view. 

Second.  As  to  valuation:  For  purposes  of  the  company,  the  value 
of  the  property,  including  both  railway  and  lighting  plants,  appears 
to  have  been  placed  at  f  14,250,000,  represented  by  the  issue  of  bonds 
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for  17,250,000;  preferred  stock,  $3,500,000;  and  common  stock,  fS,- 
500,000;  but  this  aggregate  was  clearly  excessive,  after  excluding  the 
electric  lighting  department,  and  on  no  view  can  it  be  taken  as  the 
basis  for  the  present  consideration.  The  statements  of  the  actual 
.cost  of  the  constituent  street-railway  properties,  including  the  cash 
investment  for  improvements,  are  necessarily  complicated,  from  the 
fact  that  payments  were  partly  made  in  stocks  and  bonds,  and  the 
aggregate  amount  varies  aceoriding  to  the  ratio  of  valuation  placed 
upon  the  bonds  alone, — in  two  statements  in  which  the  stock  is  ex- 
cluded, and  in  one  statement  which  values  both  stock  and  bonds, — 
the  minimum  being  |9,024,107.85,  and  the  maximum  911,313,829.84. 
The  former  amonnt  was  subsequently  modified  (page  465,  Complain-' 
ant's  Proof),  making  the  statement  of  cost  $8,885,644.17;  and  as  this 
excludes  any  valuation  of  stock,  and  places  the  value  of  the  bonds  at 
the  discount  agreed  upon  between  the  parties,  which  also  seems 
fair,  it  may  justly  be  taken  as  representing  the  true  amount  invest- 
ed. But  adoption  of  this  purchase  amount  does  not  meet  the  issue, 
as  it  is  the  value  of  the  investment,  and  not  the  amount  paid,  which 
must  control.  On  the  other  hand,  both  parties  introduce  testimmiy 
placing  valuations  upon  the  various  items  of  the  plant  as  it  exists  in 
fact,  upon  the  basis  of  its  reproduction  value.  This  amount,  as 
stated  by  the  witnesses  for  complainant,  aggregates  $5,153,287.76; 
while,  on  the  face  of  defendant's  proofs,  the  value  of  the  tracks  and 
equipment  is  placed  at  $2,358,799;  the  real  estate  and  buildings  be- 
ing valued  separately,  and  the  highest  valuation  of  the  real  estate 
being  $236,949,  and  of  the  buildings  $208,449,  making  the  aggregate 
$2,804,197.  It  appears,  however,  that  these  estimates  on  behalf  of 
the  defendant  omit  27  miles  of  track,  many  parcels  of  real  estate,  and 
other  items,  so  that  counsel  for  defendant  concedes  that  this  aggre- 
gate should  be  increased  to  $3,679,631.  The  wide  difference  in  iheae 
amounts  is  mainly  due  to  divergence  in  the  estimates  upon  tracks 
and  equipment.  So  the  amounts  on  real  estate  and  buildings,  after 
allowance  for  the  omissions,  would  appear  highier  on  the  valuations 
submitted  by  the  defendant  than  those  of  the  other  side.  For  the 
valuation  of  tracks  and  equipment,  the  defendant  relies  upon  the  es- 
timate made  by  Mr.  Partenheimer,  a  witness  of  apparent  ability  and 
experience  as  a  street-railway  contractor,  engaged  in  business  at 
Chicago;  but  his  examination  of  the  plant  was  cursory,  being  made 
within  three  days,  and  could  not  give  the  detailed  information  upon 
which  a  just  estimate  for  this  inquiry  must  be  based,  and  it  is  con- 
ceded that  he  left  out  of  consideration  many  important  items  (aside 
from  the  error  in  mileage)  which  should  enter  in  and  would  greatly 
increase  the  amount  as  estimated  on  his  basis.  Both  upon  its  face  and 
by  reference  to  other  source  of  information,  this  estimate  is  far  below 
any  fair  valuation,  for  the  purposo  in  view,  either  at  the  sum  stated  by 
the  witness,  or  with  the  additions  conceded  on  behalf  of  the  defendant; 
the  former  amount  being  in  fact  f.'?20.00fl  short  of  the  actual  cash  ex- 
penditures by  the  company  for  construction  and  equipment  Opposed 
to  this,  the  estimate  for  comi)lainant  is  made  by  Mr.  Clark,  an  expert 
of  distinction  in  this  line,  who  gave  weeks  to  the  examination,  with  the 
aid  of  a  corps  of  assistants,  and  presents  the  resalts  in  detailed  state- 
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ments,  so  that  his  testimony  and  estimates  impress  me  as  well  founds 
ed;  and  they  are  sapplemented  and  sapported  by  the  testimony'  of 
Mr.  Coffin,  Mr.  Tayne,  and  other  witnesses,  and  by  comparative  show- 
ing of  mileage  valnations  in  Massachnsetts,  which  appear  in  the  note- 
worthy  system  of  reports  published  by  that  state.  I  am  satisfied  that 
the  property  of  complainant  represents  a  yalne,  based  solely  upon  the 
cost  of  reproduction,  exceeding  |5,000,000.  And  I  am  further  satis- 
fied that  this  amount  is  not  the  trne  measnre  of  the  value  of  the 
investment  in  the  enterprise.  It  leaves  out  of  consideration  any  al- 
lowance for  necessary  and  reasonable  investment  in  purchase  of  the 
old  lines  and  equipments,  which  were  indispensable  to  the  contem- 
plated improvement,  but  of  which  a  large  part  was  of  such  nature 
that  it  does  not  count  in  the  final  inventory.  No  allowance  enters 
in  for  the  large  investment  arising  out  of  the  then  comparatively 
new  state  of  the  art  of  electric  railways  for  a  large  system,  having 
reference  to  electrical  equipment,  weight  of  rails,  character  of  cars, 
and  the  like,  of  which  striking  instance  appears  in  the  fact  that  the 
electric  motor  which  then  cost  about  f2,500  can  now  be  obtained  for 
1800;  so  that  work  of  this  class  was  in  the  experimental  stage  in 
many  respects,  and  the  expenditures  by  the  pioneer  in  the  undertak- 
ing may  not  fairly  be  gauged  by  the  present  cost  of  reproduction. 
Of  the  15,000,000  and  over  paid  for  the  acquisition  of  the  old  lines, 
it  would  be  difitcult,  if  not  impossible,  from  the  testimony,  to  arrive 
at  any  fair  approximation  of  the  share  or  amount  of  tangible  prop- 
erty which  enters  into  the  valuation  in  this  inventory.  It  does  ap- 
pear that  the  roadways  required  reconstruction  with  new  rails  and 
paving,  and  that  the  amount  stated  was  actually  paid  by  the  in- 
vestors, making  their  investment  nearly  $9,000,000.  How  much  of 
this  may  be  defined  or  apportioned  as  the  amount  which  was  both 
"really  and  necessarily  invested  In  the  enterprise"  (vide  Boad  Co.  v. 
Sandford,  supra)  I  have  not  attempted  to  ascertain,  except  to  this 
extent:  that  I  am  clearly  of  opinion  that  at  least  $2,000,000  of  those 
preliminary  expenditures  are  entitled  to  equitable  consideration,  as 
so  invested,  l)eyond  the  reproduction  value,  if  the  valuation  of  the 
investment  is  not  otherwise  found  sufficient  for  all  the  purposes  of 
this  case,  but  no  opinion  is  expressed  in  reference  to  the  remaining 
11,886,644. 

Third.  The  final  inquiry,  whether  the  net  earnings  shown  are  in 
eicess  of  or  equal  to  a  just  return  upon  the  investment,  presents  no 
serious  difficulty,  under  the  preinises  above  stated.  -Assuming  f  5,- 
OOO.OOO  as  the  basis  of  investment,  the  ratio  of  earnings  would  be  as 
follows:  (1)  At  the  extreme  computations  of  defendant,  the  yearly 
average  would  be  $364,000,  which  would  yield  .072  per  cent.;  (2)  at 
the  complainant's  figures,  after  adding  the  corrections  for  taxes,  the 
return  would  be  .038  per  cent. ;  (3)  at  the  amounts  which  are  above 
stated  as  my  deductions  from  the  testimony,  the  yearly  average,  being 
$228,333,  would  make  .045  per  cent.  Assuming  $7,000,000  as  the 
basis,  the  ratio  of  earnings  would  be,  upon  each  of  said  versions,  as 
follows:  For  the  first,  .052  per  cent;  for  the  second,  .023  per  cent.; 
for  the  third,  .032  per  cent. 

The  interest  rate  fixed  in  the  bonds  issued  by  the  company  is  5  per 
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cent  The  rate  which  prevails  in  this  market,  as  shown  by  the  on- 
controverted  testimony,  is  6  per  cent,  for  real-estate  mortgages  and 
like  secarities.  If  the  |5,000,000  basis  be  adopted,  sorely  a  better 
rate  must  be  afforded  for  the  risks  of  investment  than  can  be  ob- 
tained on  securities  of  this  class,  in  which  there  is  no  risk.  Upon 
the  basis  of  17,000,000,  which  is  more  logical  and  just,  the  5  per 
cent,  named  in  the  bonds  is  clearly  not  excereive,  and  should  be  ac- 
cepted by  a  court  of  equity  as  the  minimum  of  allowance;  and,  even 
upon  the  defendant's  partial  showing,  the  return  would  be  less  than 
one-quarter  per  cent,  above  that,  with  the  large  margin  for  depreda- 
tion left  out  of  account. 

I  am  of  opinion  that  the  testimony  is  not  only  convincing  in  sap- 
port  of  the  material  allegations  of  the  bill,  but  is  uncontradicted  and 
conclusive  that  the  improved  service  received  by  the  public,  with  the 
universal  system  of  transfers,  is  well  worth  the  flve-cent  rate  charged 
therefor;  that  the  company  has  not  received  earnings  in  excess  of 
an  equitable  allowance  to  the  investors  for  the  means  necessarily 
invested  in  furnishing  such  service;  that  enforcement  of  the  ordi- 
nance would  deprive  complainant  of  property  rights,  by  preventing 
reasonable  compensation  for  its  service;  and  that,  therefore,  the  or- 
dinance clearly  violates  the  constitution  of  the  United  States,  and  is 
invalid.  Decree  must  enter  accordingly,  and  for  an  injnnction  aa 
prayed  in  the  bill. 


McGORRAT  V.  O'CONNOR  et  aL 

(Circnlt  Court  of  Appeals,  Nlntli  Circuit   May  8,  1898.) 

No.  407. 

1.  Equity— Pr.EiDiNO— Motions  to  Strike. 

A  motion  was  made  to  strllce  out  answers  for  want  of  certificates  of 
counsel  that  tbe  answer  was  well  founded  in  law.  The  court  denied  the 
motion,  "with  leave  to  said  defendants  to  further  verify  their  answers, 
and  add  certificates,  if  so  advised."  BM,  that  this  order  was  merely 
permissive,  and  not  a  d^-lslon,  constituting  the  law  of  the  case,  that  cer- 
tificates to  the  answer  were  necessary. 

3.  Same— Certificates  to  Answer. 

There  Is  no  equity  rule  requiring  a  certiflcate  of  counsel  that  an  answer 
to  the  merits  is  well  founded  in  law. 

3.  Same— Motion  to  Strike. 

A  motion  to  strllie  out  parts  of  the  answer  must  be  denied  when  not 
sufficiently  specitic  to  identify  the  portions  to  be  stricken. 

4  EvuriT  Practice — Setting  Down  for  Hearing. 

Where  over  90  days  elapse  after  the  filing  of  the  replication  without  the 
taking  of  any  testimony  by  plaintifT  or  any  motion  to  extend  the  time  for 
taking  testimony,  and  thereafter  plaintiff  gives  notice  of  motions  to  strike 
out  certain  portions  of  the  answer,  which  motions  are  denied,  there  Is  no 
error  In  then  setting  the  case  down  for  hearing  on  the  bill  and  answers. 

&  Mortgage  Forecloscbe  —  Right  of  Redemption— Heirs  and  SuRvivtKa 
Partner. 

In  California,  where  tbe  law  gives  to  a  surviving  partner  absolute  pow^ 
of  the  control  and  disposition  of  the  assets  of  the  partnership  (Code  Civ. 
Proc.  {  15S5),  the  heirs  of  a  deceased  partner  have  no  such  interest  in  the 
partnership  property  as  entitles  them  or  their  judgment  creditors  to  re- 
deem such  property  from  a  sale  under  a  mortgage.    79  Fed.  801,'a(Bnned. 


Digitized  by 


Google 


M'qOBRAY   ▼.  O'CONNOB.  687 

Appeal  from  the  Oircnit  Coart  of  the  United  Btates  tot  the  North- 
em  District  of  California. 

Amos  H.  Carpenter,  for  appellant. 

Olney  &  Olney  and  Dudley  &  Buck,  for  appellees. 

Before  GILBEKT  and  BOSS,  Circuit  Judges,  and  HAWLET,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  The  appellant,  Bernard  McGorray,  was 
the  complainant  in  a  bill  in  equity  brought  to  redeem  certain  real 
property  from  a  mortgage  sale.  C.  W.  Carpenter  and  C  K,  Bailey 
were  partners  in  farming  and  stock  raising.  They  mortgaged  a  por- 
tion of  their  real  estate  to  Myles  P.  O'Connor.  Carpenter  died,  leav- 
ing a  will,  devising  the  greater  portion  of  his  property  to  his  part- 
ner's children.  The  mortgage  was  subsequently  foreclosed,  and  the 
mortgaged  property  was  sold  to  the  mortgagee.  The  complainant 
filed  a  bill  in  equity  against  O'Connor  and  others,  claiming  that  the 
sherifFs  deed  which  O'Connor  had  received  was  void,  and  praying 
that  it  be  canceled,  and  that  the  complainant  be  allowed  to  redeem 
the  premises  described  therein,  basing  his  right  to  redeem  upon 
the  fact  that  he  was  the  assignee  of  a  judgment  which  had  been  ob- 
tained in  an  action  at  law  against  Clinton  EL  Carpenter,  a  brother 
of  the  said  C.  W.  Carpenter,  deceased,  and  one  of  his  heirs  at  law. 
The  defendant  O'Connor  filed  a  separate  answer  to  the  bill,  and  the 
other  defendants  united  in  a  joint  answer.  Thereupon  the  complain- 
ant filed,  on  April  1, 1896,  his  replication  to  both  answers.  On  June 
29, 1896,  the  complainant  gave  notice  to  the  defendants  of  a  motion 
to  strike  out  certain  portions  of  the  answers,  on  the  ground  that  they' 
were  sham,  redundant,  and  conclusions  of  law,  and  noticed  the  mo- 
tion for  July  6,  1896.  Said  motion  was  continned  by  the  court  to 
'  Angnst  3,  1896.  The  complainant  took  no  testimony  on  the  issues; 
bat  on  July  14th,  and  after  the  expiration  of  the  90  days  allowed  to 
take  testimony,  the  defendants  in  the  suit  gave  notice  that  they 
would  set  the  cause  down  for  trial.  Three  days  later,  the  complain- 
ant served  notice  of  a  motion  to  strike  the  answers  of  the  defendants 
oS  the  flies,  on  the  ground  that  they  were  not  accompanied  by  cer- 
tificates of  counsel,  as  required  by  rule  10  of  the  circuit  court,  cer- 
tifying that,  in  the  opinion  of  counsel,  the  answer  "is  well  founded  in 
point  of  law."  On  August  3,  1896,  the  motions  came  on  to  be  heard. 
The  motion  to  strike  out  the  answers  for  want  of  the  certificates  was 
denied  by  the  court,  "with  leave  to  said  defendants  to  further  ver- 
ify their  answers,  and  add  certificates  if  so  advised."  The  motion 
to  set  the  cause  for  hearing  upon  the  bill  and  answer  was  denied, 
and  it  was  ordered  that  the  motion  to  strike  out  parts  of  the  an- 
swers and  the  motion  for  judgment  on  the  pleadings  be  submitted 
upon  briefs.  Some  months  later  the  said  order  was  revoked  by  the 
court.  On  March  27,  1897,  the  complainant  filed  and  served  a  sec- 
ond notice  of  motion  to  strike  the  answers  from  the  files,  on  the 
ground  specified  in  the  former  motion,  and  because  the  defendants 
had  failed  to  comply  with  the  order  of  the  court  requiring  them  to 
attach  said  certiflcatea,.    On  March  31.  1897.  that  and  the  other  mo- 
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tioiu  pending  were  argued  and  submitted;  whereapon  the  motion  to 
strike  out  the  answers  for  want  of  certificates  and  the  motions  to 
strili:e  out  portions  of  the  answers  were  denied.  Thereafter,  on  April 
12,  1897,  a  final  decree  was  entered,  reciting  that,  the  cause  having 
been  heard  on  the  bill  and  the  respective  answers,  it  was  decreed 
that  the  complainant  was  not  entitled  to  any  of  the  relief  prayed 
for  in  his  bill,  and  his  bill  was  dismissed.    79  Fed.  861. 

The  appellant  contends  that  upon  the  hearing  before  Judge  Mor- 
row, on  March  31,  1897,  the  motion  to  strike  the  answers  from  the 
files  for  want  of  certificates  was  erroneously  denied,  since  the  law 
of  the  case  was  decided  by  Judge  McKenna  by  his  order  of  August  3, 
1896,  giving  the  defendants  leave  to  attach  the  certificates,  citing 
Wakelee  v.  Davis,  44  Fed.  532,  and  Warswick  Mfg.  Co.  y.  City  of 
Philadelphia,  30  Fed,  625.  To  this  it  is  suflBcient  to  say  that  the 
order  of  court  of  August  3,  1896,  did  not  require  the  defendants  to 
attach  such  certificates.  It  was  permissive  in  its  terms,  and  left  tlie 
defendants  free  to  attach  the  certificates  if  they  were  advised  that 
the  same  were  necessary.  The  defendants  evidently  did  not  consider 
their  answers  open  to  objection  upon  that  ground,  and  they  very 
properly  declined  to  avail  themselves  of  the  permission  afforded 
them  by  the  court  If  the  omission  of  such  certificates  had  been 
ground  for  striking  the  answers  from  the  files,  the  right  to  take  ad- 
vantage of  such  defect  had  clearly  been  waived  by  filing  replica- 
tions to  the  answers.  But  there  was  no  necessity  for  such  certifi- 
cates. Bule  No.  10  is  a  common-law  rule,  and  has  no  application  to 
suits  in  equity,  and  there  is  no  equity  rule  requiring  a  certificate  of 
.counsel  to  an  answer  to  the  merits  of  the  bill.  Nor  do  we  discovCT' 
error  in  the  ruling  of  the  court  upon  the  motions  to  strike  oat  por- 
tions of  the  answers.  As  the  record  is  presented  in  this  court,  it  is 
impossible  to  identify  any  of  the  portions  of  the  answers  to  which 
the  motion  was  directed. 

Counsel  for  appellant  contend  that  the  cause  was  wrongfully  set 
for  hearing  upon  the  bill  and  answers  before  the  pleadings  were  set- 
tled, and  that  they  objected  to  said  hearing  for  that  reason,  and  ai>on 
the  ground  that  they  desired  to  take  testimony  as  soon  as  the  issues 
were  complete.  The  record  shows  that  more  than  90  days  had 
elapsed  after  the  replications  were  filed  before  any  motion  against 
the  answers  was  filed  in  court.  The  record  shows  no  application  to 
the  court  to  extend  the  time  for  taking  testimony,  nor  any  affidavit 
stating  grounds  on  which  such  extension  could  have  been  ordered. 
There  was  no  error,  therefore,  in  setting  the  case  down  for  hearing 
upon  the  bill  and  answers  on  March  31,  1897. 

We  find  no  error  in  the  decree  dismissing  the  complainant's  bill 
upon  the  hearing  had  upon  the  bill  and  the  answers.  One  of  the 
material  allegations  of  the  bill  was  the  averment  that  the  complain- 
ant was  the  assignee  of  the  judgment  which  had  been  rendered 
against  Clinton  H.  Carpenter.  This  was  distinctly  denied  in  O'Con- 
nor's answer.  In  a  hearing  upon  the  bill  and  answers  under  this 
condition  of  the  pleadings,  it  would  have  been  impossible  for  the 
court  to  have  awarded  relief  against  the  principal  defendant,  the 
holder  of  the  legal  title  to  the  property  which  was  sought  to  be  re- 
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deemed.  But,  aside  from  this,  a  further  and  complete  answer  to  the 
asserted  right  of  the  complainant  to  the  relief  sought  by  his  bill  is 
found  in  the  fact  that  the  land  which  was  mortgaged  to  O'Connor 
was  the  partnership  property  of  the  mortgagors.  After  the  fore- 
closure of  a  mortgage  on  real  estate  and  the  sale  of  the  mortgaged 
property,  the  right  to  redeem  from  the  sale  is  purely  statutory.  Sec- 
tion 701  of  the  Code  of  Civil  Procedure  of  California  confers  the 
right  upon — ^First,  the  judgment  debtor  or  his  successor  in  inter- 
est in  the  whole  or  any  part  of  the  property;  and,  second,  a  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  property  sold,  or  on 
gome  share  or  part  thereof,  subsequent  to  that  on  which  the  prop- 
exty  was  sold.  The  property  belonged  to  the  firm  of  Bailey  &  Car- 
penter. It  may  be  assumed  from  the  facts  stated  in  the  pleadings 
that  the  title  was  vested  in  tlie  firm.  Upon  the  death  of  Carpenter, 
the  possession  of  the  partnership  property  was  vested  in  the  surviv- 
ing partner.  He  had  the  absolute  right  of  possession,  and  the  power 
to  control  the  property  until  the  affairs  of  the  partnership  were 
wound  up.  It  is  still  in  his  bands  as  such  surviving  partner.  No 
right  of  redemption  has  descended  to  the  heirs  of  Carpenter.  Allen 
V.  Hill,  16  CaL  113;  Theller  v.  Such,  57  Cal.  447;  Robertson  v.  Bur- 
rill,  110  CaL  568,  42  Pac  1086;  Smith  v.  Walker,  38  Cal.  388.  The 
appellant  clearly  comes  within  neither  of  the  classes  of  persona  who 
are  given  the  statutory  right  to  redeem  the  mortgaged  property  after 
a  mortgage  foreclosure  and  sale.  His  assignor  is  not  the  judgment 
debtor,  nor  is  he  his  successor  in  interest,  nor  was  he  a  creditor  hav- 
ing a  lien  by  judgment  or  otherwise  on  the  property  sold.  The  de- 
cree of  the  circoit  court  must  be  affirmed. 


ALIiBN  B.  WRISLET  00.  T.  GEO.  B.  ROtTSB  SOAP  OO.  et  aL 

(Clrcnlt  Court,  E.  D.  "Wisconsin.    May  9,  1898.) 

T&adk-Marks— Untaib  Compbtition. 

A  solid  blue  label  for  packages  of  lanndry  soap,  bearing  tbe  words 
"Old  Country,"  is  not  Infringed,  or  unfairly  imitated,  by  the  use  of  a 
label  having  on  it  the  national  colors  of  tbe  United  States,  with  the  words 
"Our  Country." 

On  motion  for  prelhninary  injunction  to  restrain  the  defendants 
from  using  the  words  "Our  Country"  as  the  designation  of  their  man- 
ufacture of  laundry  soap,  with  the  colors  and  form  of  labels  on  the 
packages  shown  in  exhibits,  based  upon  either  of  two  grounds:  (1) 
Infringement  of  complainant's  trade-mark  "Old  Country,"  as  applied 
to  a  brand  of  laundry  soap;  or  (2)  fraudulent  simulation  to  palm  off 
defendants'  goods  as  those  of  complainant's  manufacture. 

Poole  &  Brown,  for  complainant. 

Wigman  &  Martin  and  W.  H.  Timlin,  for  defendants. 

BEAMAN,  District  Judge.  The  resemblance  in  form,  size,  and 
weight  of  the  packages  of  soap  in  question  and  in  the  Manilla  wrapper 
referred  to  in  the  bill  filed  is  conceded  to  be  common  to  other  makes 
of  laundry  soap,  and  is  clearly  not  actionable.     There  is  no  possible 
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confusion  in  the  names  of  the  respective  manufacturers  or  their  loca- 
tions, but  the  similitude  for  which  infringement  or  fraudulent  appro- 
priation is  asserted  rests  in  the  use  of  the  word  "Country,"  with  the 
qualifying  word  "Our,"  having  the  same  initial  letter  and  the  sanae 
number  of  letters  as  in  the  word  "Old"  employed  by  the  complainant ; 
and  that  blue,  which  is  the  sole  color  printed  on  the  complainant's 
label,  is  also  made  quite  distinctive  as  one  of  the  colors  in  defend- 
ants' label.  On  the  other  hand,  the  label  of  the  defendants,  taken 
as  a  whole,  presents  an  appearance  of  contradistinction  from  the 
other.  Instead  of  the  sober  single  coloring  of  blue  on  the  "Old 
Country"  design,  the  defendants  give  emphasis  to  their  assumption 
of  patriotism  in  the  title  "Our  Country"  by  taking  on  the  national  col- 
ors, so  that  the  label  is  made  in  red,  white  (or  buff),  and  blue;  the 
stars  and  stripes  being  dominant  in  the  general  effect,  and  red, 
rather  than  the  blue,  the  dominant  color.  The  design,  more  ef- 
fusive than  {esthetic,  has  the  effect  of  a  challenge  rather  than  a  dis- 
guise. Surely,  there  can  be  no  reasonable  presumption  that  any 
purchaser  of  sufficient  intelligence  to  know  the  want  of  a  special 
brand,  and  looking  for  one  marked  as  an  "Old  Country"  production, 
would  expect  to  find  it  under  this  fervid  display  of  nativity. 

I  have  carefully  considered  the  authorities  cited  on  behalf  of  the 
complainant,  and  not  only  recognize,  but  heartily  concur  in,  the  doc- 
trine which  prevails  in  this  circuit,  strongly  favoring  the  equitable 
remedy  against  fraudulent  means  to  divert  or  attract  the  legitimate 
trade  belonging  to  another  by  disguises  which  impose  upon  unwary 
purchasers.  Pillsbury  v.  Mills  Co.,  24  U.  S.  App.  395, 12  C.  C.  A,  432, 
and  64  Fed.  841 ;  Johnson  v.  Bauer,  27  C.  C.  A.  374,  82  Fed.  662.  See, 
also,  N.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.,  45  U.  S.  App  190. 
23  C.  C.  A.  554,  and  77  Fed.  869;  and  note  to  Scheuer  v.  Mueller,  20 
C.  C.  A.  165.  But  within  the  utmost  extension  of  that  doctrine 
no  ground  is  established  here,  in  my  opinion,  to  grant  the  preliminary 
injunction  prayed  for.  It  must  be  left  to  final  hearing  to  determine 
the  weight  which  may  be  given  to  the  term  "Country,"  so  far  as 
that  word  may  have  been  appropriated  by  the  complainant  to  desig- 
nate its  manufacture  of  soap,  especially  in  view  of  the  showing  on 
behalf  of  the  defendants  that  the  term  has  long  been  in  popnlar 
use  as  some  portion  of  the  trade  name  of  numerous  other  productions 
of  soap,  at  least  antedating  the  recording  of  complainant's  trade- 
mark, and  apparently  unquestioned.  Therefore  the  injunction  pen- 
dente lite  is  denied. 


OENBBAL  ELKCTRIC  CO.  V.  LA  GBANDE  EDISON  ELECTRIC  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  10,  1888.) 

No.  41C. 

MoBTOAOEs—FoRECLOSDRE— Trustees— Secched  Bondholders. 

A  holder  of  bonds  secured  by  a  general  mortgage  to  a  trustee  for  the 
benefit  of  all  the  bondholders,  although  the  right  to  sue  belongs  to  him  In- 
dividually, may  not  bring  a  suit  to  foreclose  the  mortgage  either  for  the 
Interest  or  the  principal  due,  without  alleging  that  the  trustee  has  been 
requested  to  bring  the  suit,  and  has  refused,  or  without  showing  some 
Other  reason  why  the  trustee  may  not  represent  blm  in  the  suit. 
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Appeal  from  the  Circnit  Court  o£  the  United  States  for  the  Dis- 
trict of  Oregon. 

Frederick  V.  Holman,  for  appellant 

Dolph,  Mallory  &  Simon,  for  appellee  Secarity  Savings  &  Trust 
Co. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circnit  Judge.  The  appellant  was  the  complainant  in 
a  suit  in  which  its  bill  was  dismissed  in  the  circuit  court,  upon  the 
ground  that,  as  holder  of  certain  bonds,  it  hali  brought  a  suit  for 
foreclosure,  without  alleging  that  it  Iiad  requested  the  trustee  to 
commence  the  suit,  or  alleging  any  reason  for  instituting  the  suit 
in  its  own  name,  save  the  fact  that  the  mortgagor  has  failed  to  pay 
certain  interest  coupons,  and  the  trustee  has  failed  to  bring  suit  or 
to  foreclose  the  mortgage.  The  mortgage  to  the  trustee  provides 
that  upon  default  by  the  mortgagor  in  payment  of  interest  or  taxes 
or  any  of  the  bonds  as  they  should  fall  due,  and  the  continuance  of 
such  default  for  the  period  of  30  days  after  notice  by  the  trustee,  the 
trustee  might  take  possession  of  and  operate  the  mortgaged  prop- 
erty. The  trustee  was  "also  authorized,  instead  of  so  doing,  and 
with  or  without  taking  of  said  plant,  to  treat  the  whole  amount  of 
the  principal  of  said  bonds,  together  with  all  accrued  and  unpaid 
interest,  as  immediately  due  and  payable,  and  thereupon  to  proceed 
to  sell  and  dispose  of  said  property  at  public  auction  after  due  no- 
tice and  advertisement,  as  provided  therein,  and,  from  the  proceeds 
arising  from  such  sale  (after  the  payment  of  all  taxes,  expenses,  and 
charges  upon  said  property,  and  expenses  of  such  sale,  including  com- 
pensation to  said  trustee,  and  reasonable  allowance  for  attorney  and 
counsel  fees),  to  pay  the  said  bonds  and  coupons."  And  it  was  fur- 
ther provided,  as  one  of  the  conditions  of  said  mortgage  or  deed  of 
trust,  that  the  foregoing  provisions  for  the  sale  of  said  property  by 
the  said  trustee,  under  the  above-recited  powers,  should  be  cumula- 
tive upon  the  ordinary  remedies  of  foreclosure  by  entry  or  suit  there- 
for. The  appeal  challenges  the  ruling  of  the  circuit  court  in  dis- 
missing the  bill. 

The  rule  tliat  a  holder  of  bonds  which  are  secured  by  a  general 
mortgage  to  a  trustee,  for  the  benefit  of  all  the  bondholders,  may  not 
bring  a  suit  to  foreclose  the  mortgage  either  for  the  interest  or  the 
principal  due,  without  alleging  that  the  trustee  has  been  requested 
to  bring  the  suit,  and  has  refused,  or  without  showing  some  other 
reason  why  the  trustee  may  not  represent  him  in  the  suit,  has  been, 
we  believe,  so  generally  acquiesced  in  that  the  courts  have  rarely 
been  called  upon  either  to  apply  the  rule  or  to  consider  the  reasons 
on  which  it  is  founded. 

Said  the  court  in  American  Tube  &  Iron  Co.  v.  Kentucky  South- 
ern OU  &  Gas  Co.,  51  Fed.  826: 

"The  preference  in  favor  of  a  trustee  in  the  absence  of  a  contract  giving 
a  preference  Is  because  tlie  trusiee  is  presumed  to  represent  all  of  the  bond- 
bolden^  and  its  convenience  In  practice;   but,  if  tbe  trustee  has  accepted  a 
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position  antagonistic  to  his  dnty  as  snch  trnstee,  then  he  forfeits  this  prefer- 
ence as  against  a  bondholder." 

In  section  6210  of  Thompson  on  CJorporations  it  is  said: 
"Ordinarily,  such  bondholders  have  no  right,  to  bring  an  action  to  foredose 
the  mortgage,  but  the  trustee  In  the  mortgage,  as  stated  In  the  preceding 
section,  is  the  proper  person  to  sue.  Bat  If  he  neglects  to  sue.  after  the  b«4»- 
pening  of  the  condition  which  entitles  the  bondholders  to  a  foreclosure,  and 
after  being  requested  by  them  so  to  do,  they  may  briug  the  action  to  foreclose, 
making  him  a  party  defondant,"— citing  Owens  T.  Railroad  Co.,  20  Fed.  10: 
Beekman  v.  Railway  Co.,  35  Fed.  3. 

The  appellant  earnestly  contends  that  the  rule  so  quoted  is  not 
sustained  by  the  auttiorities.  We  have  carefully  considered  all  the 
cases  to  which  our  attention  has  been  directed,  and  we  will  briefly 
review  them. , 

Alexander  v.  Railroad,  3  Dill.  487,  Fed.  Cas.  No,  166,  was  a  case  in 
which  the  bill  to  foreclose  the  mortgage  contained  the  allegation 
that  the  bondholders,  who  were  the  complainants  in  the  suit,  brought 
the  same  for  themselves  and  all  other  bondholders  similarly  situated. 
The  bill  alleged  that  they  had  requested  the  trustee  of  the  mortgage 
to  bring  the  suit,  and  that  it  had  refused.  It  contained  no  allega- 
tion that  the  complainants  were  a  majority  of  the  bondholders,  or 
that  a  majority  had  made  the  request  to  the  trustee.  On  demurrer 
to  the  bill  the  court  said : 

"There  is  no  restriction  in  the  deed  of , trust  before  us,  upon  the  right  of  the 
coupon  holder  to  foreclose  for  interest  upon  default,  although  a  majority  of  the 
bondholders  do  not  unite  in  the  suit,  or  request  the  trustee  to  bring  It  The 
provision  In  question  gives  a  majority  of  the  bondholders,  on  default  of  the 
payment  of  interest,  the  option  or  election,  after  the  expiration  of  a  year  from 
the  default,  to  have  the  whole  principal  sum  become  due  at  once,  and  the  mort- 
gage security  enforced  accordingly.  This-  is  not  Inconsistent  with  the  una- 
bridged right  of  any  coupon  bolder  to  foreclose  for  interest.  In  the  manner 
sought  Id  the  present  bill;  and  It  was  not  necessary  that  a  majority  of  the 
coupon  holders  should  unite  in  bringing  the  bill,  or  in  a  request  to  the  trustee 
to  bring  It.  As  the  bill  alleges  that  the  trustee  refused  to  bring  salt,  the  bill' 
was  properly  brought  in  the  name  of  the  plaintiffs,  for  themselves  and  the 
other  coupon  holders,  making  the  tnutee  a  defendant." 

This  authority  surely  does  not  sustain  the  appellant's  contention. 
As  we  read  it,  it  is  clearly  in  harmony  with  the  rule  which  we  have 
quoted  from  Thompson  on  Corporations.  In  recognizing  "the  un- 
abridged right  of  any  coupon  holder  to  foreclose  for  interest,  in  the 
manner  soilght  in  the  present  bill,"  Ihe  court  undoubtedly  had  in 
view  the  right  of  such  a  complainant  to  foreclose  only  after  a  re- 
quest to  the  trustee  and  the  trustee's  refusal,  for  such  was  the  man- 
ner pursued  in  the  "present  bill." 

The  case  of  Howell  v.  Railway  Co.,  94  T7.  S.  463,  is  cited.  That 
was  a  case  in  which  the  right  of  a  bondholder  to  foreclose  the  mort- 
gage for  due  and  unpaid  interest  was  recognized.  No  question  was 
raised  before  the  appellate  court  concerning  the  right  of  the  bond- 
holder to  bring  the  suit.  The  record  is  silent  concerning  the  reason 
why  it  was  not  brought  by  the  trnstee.  It  may  fairly  be  presumed 
that  the  bill  contained  the  averment  that  the  trustee  had,  upon  re- 
quest, refused  to  bring  the  suit,  or  some  other  averment  satisfac- 
torily explaining  to  the  court  the  reason  why  the  suit  was  brought 
by  the  bondholder. 
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In  the  case  of  Bailroad  Co.  t.  Fosdick,  106  TJ.  S.  47,  1  Sup.  Ct  10, 
the  court  said: 

"We  are  of  Uie  opinion  that.  Independently  of  the  provisions  of  the  other 
articles,  the  trastees,  or.  In  their  failure  to  do  so,  any  bondholder,  on  nonpay- 
ment of  any  Installment  of  Interest  on  any  bond,  might  file  a  bill  for  the  en- 
forcement of  the  security  by  the  foreclosure  of  the  mortgage  and  sale  of  the 
mortgaged  property.  This  right  belongs  to  each  bondholder  separately,  and 
its  exercise  Is  not  dependent  upon  the  «o-operatlon  or  consent  of  any  others, 
or  of  the  trustees.  It  is  properly  and  strictly  enforceable  by  and  in  the  name 
of  the  latter,  but,  if  necessary,  may  be  prosecuted  without,  and  even  against, 
them." 

We  search  this  case  in  vain  for  anj  expression  of  the  court  which- 
gives  countenance  to  the  appellant's  contention.  The  language 
above  quoted,  that  the  "right  belongs  to  each  bondholder  separate- 
ly, and  its  exercise  is  not  dependent  upon  the  co-operation  or  con- 
sent of  any  others,  or  of  the  trustees,"  is  not  pertinent  to  the  ques- 
tion now  before  ns.  No  issue  is  raised  in  the  present  case  to  which 
that  language  is  applicable.  It  may  be  admitted  that  the  right  of 
the  bon&older  to  sue  belongs  to  him  individually,  and,  in  its  exer- 
cise, he  is  not  required  to  obtain  the  co-operation  or  consent  of  other 
bondholders  or  of  the  trustee.  All  that  he  is  required  to  do  is  to 
give  the  trustee  the  opportunity  first  to  bring  the  suit,  in  the  inter- 
est of  all  the  beneficiaries,  by  requesting  him  to  do  so,  or  to  show  some 
reason  why  the  trustee  may  not  represent  him  in  the  proceedings. 

In  the  case  of  Hammond  v.  Tarver  (Tex.  Sup.)  34  S.  W.  729,  a 
collateral  attack  was  made  upon  the  decree  of  a  court  foreclosing 
a  trust  deed,  and  confirming  the  sale  of  property  thereunder,  upon 
the  ground  tiiat  the  trustee  had  not  been  made  a  party  to  the  suit. 
The  supreme  court  of  Texas  held  that  in  that  state  the  trustee  in 
such  a  mortgage  is  not  a  necessary  party  to  the  foreclosure  suit.  It 
does  not  follow  from  that  ruling,  however,  that  a  holder  of  bonds  un- 
der such  a  trust  deed  could  foreclose  in  the  courts  of  Texas  with- 
out averring  in  his  complaint  that  the  opportunity  had  first  been 
afforded  the  trustee  to  bring  the  suit 

The  case  of  Dupee  v.  Rose  (Utah)  37  Pac.  567,  is  authority  for  the 
proposition  that  a  power  to  sell,  contained  in  a  trust  deed,  does  not 
divest  a  court  of  chancery  of  jurisdiction  to  enforce  the  rights  of  the 
parties  thereto;  that  such  power  is  merely  cumulative  to  that  grant- 
ed by  law.  In  that  case  the  plaintiff  was  the  sole  beneficiary  of  the 
trust  deed,  and  no  question  was  raised  of  his  right  to  prosecute  the 
suit. 

None  of  the  other  cases  cited  by  counsel  for  the  appellant  are  be- 
lieved to  be  in  point  upon  the  question  which  the  appeal  presents. 
In  the  main,  they  support  the  proposition  that  a  bondholder  is  not 
deprived  of  the  usual  remedies  which  a  court  of  equity  recognizes  as 
his  from  the  fact  that  the  trust  deed  contains  conditions  and  re- 
citals prescribing  the  method  in  which  foreclosure  shall  be  had,  and 
imposing  conditions  upon  the  exercise  by  the  bondholders  of  the 
right  to  foreclose. 

We  find  no  error  in  the  decree  of  the  circuit  court  dismissing  the 
bill,  and  it  is  accordingly  affirmed. 
87F.-88 
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LOUISIANA,  A.  &  M.  B.  CO.  v.  BOARD  OF  LEVEE  COM'RS  OP  TENSAS 

BASIN  LEVEE  DIST. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  26, 1898.) 

No.  650. 

1.  ApPBAi.  AND  Error— SnrpiciENCY  or  AssidNMiCNTS  or  Error. 

Assignments  of  error  that  in  8u()8tance  amount  to  only  that  the  court 
erred  in  decidinR  the  case  for  the  opposite  party  are  not  specific  enou^ 
to  demand  consideration. 

2.  Levees— Powers  and  Dcties  or  Boards. 

The  act  of  July  3,  18»t  (Sess.  Laws,  p.  96),  of  the  Louisiana  legislature, 
creating  the  Tensas  Basiu  lievee  Board,  authorizing  it  to  assess  taxes, 
collect  and  receive  funds,  and  hold  and  administer  the  same,  and  granting 
to  it  large  tracts  of  public  lands  to  be  expended  by  It  discreetly  for  the 
purpose  of  carrying  out  the  purposes  of  the  act,  created  not  a  merely  min- 
isterial and  executory  functionary,  but  a  full-fledged  municipal  corporation, 
with  large  discretion  as  a  fiduciaxy  agent,  and  with  full  power  to  sue  in 
regard  to  the  trust  imposed. 

8.  Same— Power  of  Boards  to  Contract. 

The  constitution  of  Louisiana  (article  214)  authorizes  the  legislature  to 
create  levee  districts,  the  boards  of  which  shall  have  supervision  of  the 
levees  in  said  districts.  Article  216  gives  power  with  the  concurrence  of 
the  adjacent  state  or  states  to  create  levee  districts  composed  of  territory 
partly  In  the  state  and  partly  in  adjacent  states.  Act  No.  59,  1S8G,  |  17. 
provides  that  the  Tensas  Basin  District,  in  Louisiana,  shall  have  the  right 
to  Join  with  any  levee  district  embracing  the  counties  of  Chicot  and  Desha. 
In  Arkansas,  for  mutual  protection.  Eeld,  that  a  contract  by  the  Tensas 
Basin  District  for  the  building  of  a  levee  in  Chicot  county.  Ark.,  in  opposi- 
tion to  the  levee  authorities  of  that  state,  was  ultra  vires  and  void. 

4  Same— Contract  bt  Railroad  roR  Embankment. 

Defendant,  an  Arkansas  railroad  company,  contracted  with  plaintiff,  a 
Louisiana  levee  district,  to  build  a  portion  of  Its  railroad  in  Arkansas  in 
the  form  of  a  levee  embankment,  of  a  certain  height,  which  should  serve 
the  purpose  of  a  levee  as  well  as  a  railroad  bed.  The  statutes  of  Arkansas 
forbid  the  building  of  railroad  embankments  which  will  interfere  with 
the  natural  flow  of  the  water,  and  the  levee  authorities  in  the  district 
where  the  road  was  proposed  to  be  built  opposed  it  by  legislation.  Beld 
that,  the  contract  being  Impossible  of  performance.  It  should  be  rescinded. 

6.  Same — What  are  Pdblio  Improvbmknts. 

Acts  La.  1888,  No.  77,  !  2,  gave  the  Tensas  Basin  Levee  District  all  the 
state  lands  within  the  district  to  be  used  for  the  purpose  of  building  a 
system  of  levees  or  other  public  Improvement  for  the  purpose  of  protecting 
the  district  from  disastrous  floods,  and  authorized  the  board  to  dispose 
of  the  lands  in  such  manner  as  it  should  deem  proper.  Const.  La.  art. 
56,  prohibits  the  granting  of  the  property  of  the  state  to  private  enterprise. 
The  iKtard  contracted  with  a  railway  company  for  the  building  of  a  portion 
of  its  road  In  the  form  of  a  levee  embankment,  which  the  state  engineer 
reported  w-ould  be  of  great  value  to  the  district.  Beld,  that  the  railway 
was,  to  the  extent  It  would  protect  the  district,  a  "public  Improvement," 
contemplated  hy  the  statute,  though  owned  at  its  completion  by  private 
persons,  and  used  for  another  purpose  besides  being  a  mere  levee. 

9.  Contracts — Time  or  Perpormascb— Rescission. 

A  railroad  company  agreed  to  perform  certain  work  by  a  stipulated 
time  unless  it  Is  "by  reason  of  the  elements,  litigations,  strikes,  financial 
panics,  epidemics,  or  any  other  cause  unforeseen  or  beyond  the  control  of 
said  railroad  company,  its  successors  or  nssigns,  hindered  or  delayed  or 
otherwise  prevented  from  properly  prosecuting  said  work.  In  such  case, 
time  not  being  the  essence  of  this  contract,  the  date  herein  flxed  for  com- 
pletion •  •  •  will  not  be  adhered  to,  but  credit  for  the  time  so  lost 
shall  be  given  and  allowed  to  said  railroad  company.  Its  sncceRsors  or 
assigns,  and  the  thue  so  lost  shall  be  added  to  that  herein  required  for 
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the  completion  of*  this  contract  Hetd  that.'wbethcr  or  not  the  company 
conld  ever  be  defaulted  under  the  contract,  Rev.  Civ.  Code  La.  art.  2765. 
providing  that  "the  proprietor  haa  a  right  to  cancel  at  pleasure  the  bargraln 
he  has  made,  even  in  case  the  work  has  already  been  eomnieueed,  by 
paying  the  undertaker  for  the  expense  and  labor  already  Incurred,  and 
Buch  damages  as  the  nature  of  the  case  may  require,"  gave  the  contracting 
parties  the  right  to  declare  the  contract  at  an  end  at  any  time  before  Its 
completion. 

Appeal  from  the  Circnit  Conrt  of  the  United  States  for  the  West- 
ern  District  of  Itouisiana. 
The  following  statement  is  reprinted  from  appellee's  brief: 

The  appellee,  the  Board  of  Lievee  Commissioners  of  the  Tensas  Basin  Levee 
District  (whom  we  will  hereafter  designate  as  the  "Levee  Board"),  brought 
suit  In  the  district  court  of  Richland  parish.  La.,  against  the  Louisiana, 
Arkansas  &  Missouri  Railroad  Company  (which  we  will  hereafter  designate 
as  the  "Railroad  Company"),  to  annul  certain  contracts  and  conveyances  made 
by  the  Levee  Board  to  the  Railroad  Company,  of  some  700,000  acres  of  land 
granted  to  the  Levee  Board  by  the  state  of  Louisiana.  The  suit  was  removed 
for  trial  Into  the  United  States  circuit  court  for  the  Western  district  of 
Louisiana:  and,  from  an  adverse  Judgment,  restoring  the  lands  In  contro- 
versy to  the  Levee  Board,  the  Railroad  Company  has  appealed.  The  api)el- 
Unt  asserts  title  to  the  lands  In  controversy  by  virtue  of  the  following  con- 
tracts between  It  and  the  Levee  Board,  which,  for  the  convenience  of  the 
court,  we  print  in  full: 

First  Agreement 

"Dy.  Sheriff  of  Richland  Parish,  La. 
"Exhibit  A.  CJontract. 
These  articles  of  agreement,  made  and  entered  Into  this  third  day  of  May, 
A  D.  1889,  at  Rayvllle,  In  the  state  of  Louisiana,  by  and  between  the  Board 
of  Levee  Commissioners  of  the  Tensas  Levee  District  and  the  Jjoulslnna, 
Arkansas  and  Missouri  Railroad  Company,  of  Arkansas,  witnesseth:  That 
for  and  in  consideration  of  the  payments  hereinafter  provided  for,  and  agreed 
to  be  made  by  the  said  Board  of  I^vee  Commissioners  of  the  Tensas  Basin 
Levee  District,  the  said  the  Louisiana,  Arkansas  and  Missouri  Railroad  Com- 
pany agrees  and  binds  Itself  to  construct  and  complete  above  overflow,  In  a 
thoron^  and  workmanlike  manner,  under  the  supervision  and  direction  of 
the  Board  of  State  Engineers  of  the  State  of  Louisiana,  and  thereafter  to 
maintain,  all  that  certain  embankment  or  portion  of  Its  roadbed  proposed  by 
said  Railroad  Company  to  be  located  in  the  state  of  Arkansas,  between  a  point 
where  the  line  of  railroad  projected  by  said  company  shall  cross  Crooked 

Bayou,  In  section ,  township south,  range west,  and  a  point 

on  the  northern  terminus  of  what  Is  known -as  the  'Bayou  Macon  Ridge,'  ir 
section ,  township  — ■ —  south, ,  range west.  Said  embank- 
ment or  roadbed,  when  constructed,  may  be  forever  afterwards  used  as  Its 
roadbed  by  the  said  lyoulsiana,  Arkansas  and  Missouri  Railroad  Company, 
its  successors  and  assigns.  The  course  of  said  embankment  Is  to  be  In  a 
general  northerly  and  southerly  direction  on  the  west  of  Bayou  Macon.  Said 
embankment  shall  be  constructed  according  to  either  one  of  the  two  following 
gpeeiflcatlons,  except  where  the  same,  or  either  of  them,  may  hereafter,  upon 
the  request  of  said  Itailroad  Company,  be  modlfled  by  the  said  board  of 
state  engineers,  that  is  to  say: 

"Speciflcatlon  1. 

"Said  embankment  shall  have  a  width  on  top  not  less  than  eight  (8)  feet, 
and  side  slopes  not  steeper  than  three  feet  horizontal  to  one  foot  vertlca' 
It  shall  be  built  and  maintained  up  to  a  height  of  not  less  than  three  and 
one-half  (3%)  feet  above  the  elevation  of  the  highest  known  water  marks 
in  the  Mississippi  river,  In  the  same  latitude.  It  shall  be  constructed  of  earth, 
free  from  ail  trash,  brush,  or  perishable  matter.  All  stumps,  logs,  roots, 
ttalks,  weeds,  grass,  trnsh,  and  perishable  matter  of  every  kind  shall  be 
removed.    A  muck  ditch  shall  be  cut  along  the  center  line  four  (4)  feet  wide  on 
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top,  two  (2)  feet  wide  on  tbe  bottom,  and  three  feet  deep.  AD  trees  coming 
within  tbe  base  of  tbe  embankment  shall  be  cat  to  tbe  surface  of  tbe 
ground,  and  all  decayed  roots  and  stumps  shall  be  grubbed  out  All  buried 
logs,  brick  walls,  and  other  material  considered  unsuitable  shall  be  removed. 
A  berme  of  not  less  than  fifteen  (15)  feet  in  width  must  be  left  undisturbed 
on  tbe  east  side,  and  of  not  less  than  fifty  (60)  feet  on  tbe  west  side  of  the  line. 

"Or,  Specification  11. 

"Said  embankment  shall  bare  a  width  on  top  of  not  less  than  eight  (8)  feet, 
and  side  slopes  not  steeper  than  two  and  one-balf  (2^  feet  horisontal,  to  one 
(1)  foot  vertical.  It  shall  be  built  and  maintained  up  tOL  a  height  not  lea* 
thah  two  and  one-half  (2%)  feet  above  the  elevation  of  the  highest  known 
water  marks  In  the  Mississippi  river  in  tbe  same  latitude.  Whenever  said 
embankment  is  over  fifteen  (16)  feet  high,  there  shall  be  added  thereto  on 
the  west  side  thereof  an  'Extra  Base'  or  'Banquette,'  twenty  (20)  feet  wide, 
level  on  top,  and  extending  up  to  within  fifteen  (16)  feet  of  the  top  of  the  main 
embankment,  as  shown  in  the  following  diagram: 


"Said  embankment  shall  be  constructed  of  earth,  free  from  all  trash,  bnuh, 
or  iwrisbabie  matter.  All  stumps,  logs,  roots,  stalks,  weeds,  grass,  trash,  and 
I)erishable  matter  of  every  kind  shall  be  removed.  A  muck  ditch  shall  be  cnf 
along  the  entire  line,  four  (4)  feet  wide  on  top,  two  (2)  feet  wide  on  tbe  bottom, 
and  three  (3)  feet  deep.  All  trees  coming  within  the  base  of  the  embankment 
shall  be  cut  to  tbe  surface  of  tbe  ground,  and  all  decayed  roots  and  stumpa 
shall  be  grubbed  out.  AU  buried  logs,  brick  walls,  and  other  material  con- 
sidered unsuitable  shall  be  removed.  A  berme  of  not  less  than  fifteen  (15) 
feet  In  width  shall  be  left  undisturbed  on  the  eaat  side,  and  of  not  less  than 
fifty  (50)  feet  on  the  west  side  of  the  line. 

"In  consideration  of  the  covenants  and  agreements  hereinabove  contained, 
and  made  by  the  Louisiana,  Arkansas  and  Missouri  lUiUroad  Company,  the 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District  agrees  and 
binds  Itself  and  its  successors  to  itay  or  cause  to  be  paid  to  tbe  Louisiana, 
Arkansas  and  Missouri  Bailroad.  Company,  its  successors  or  assigns,  for  tbe 
coustruction  of  said  embankment  and  the  annual  maintenance  thereof,  as 
follows,  viz. :  First.  Upon  the  completion  of  said  emlmnkment,  fifty  thousand 
(^0,000)  dollars  in  cash,  or  in  the  bonds  the  said  Board  of  Levee  Commis- 
sioners is  or  may  be  authorized  to  issue.  Second.  A  five  (5)  mlU  tax  in  casta, 
annually,  upon  all  taxable  property  subject  to  taxation  for  levee  puri>osea, 
tbat  now  is,  as  well  as  that  which  may  hereafter  be,  embraced  within  tha 
limits  of  tbe  Tensas  Basin  Levee  District,  for  a  period  of  twenty  years  from 
the  first  day  of  January,  A.  D.  1S91:  said  tax  shall  be  paid  annually.  The 
first  installment  shall  be  paid  on  the  first  day  of  May  In  each  and  every  year 
thereafter,  until  the  completion  of  said  time  of  twenty  years.  Third.  A  one 
and  one-half  cents  per  acre  tax,  in  cash  annually,  upon  all  lands  subject  to 
taxation  for  levee  purposes,  ttiat  are  now,  as  well  as  those  that  may  hereafter 
be,  embraced  within  the  limits  of  the  Tensas  Basin  Levee  District,  for  a 
period  of  ten  (10)  years  from  the  first  day  of  January  A.  D.  1891.  Said  tax 
shall  be  paid  annually,  at  the  same  time  and  in  the  same  manner  as  tbe 
five-mill  tax  hereinbefore  provided  for  is  to  be  psdd.  I<"ourth.  Ninety  per 
centum  of  the  gross  proceeds  derived  from  the  sales  of  land  located  within 
the  limits  of  tbe  Tensas  Basin  Levee  District,  If  any  such  sales  have  been 
made  by  tbe  state  of  Louisiana,  from  and  after  tbe  sixth  day  of  January, 
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A.  D.  1888,  and  to  which  proceeds  the  said  Board  of  Levee  Commissioners  be- 
came and  were  entitled  by  virtue  of  Act  No.  59  of  the  Laws  of  18S6;  also 
uinety  per  centum  of  the  gross  proceeds  derived  from  the  sales  of  any  and  all 
lands  now  belonging,  or  &at  may  hereafter  belong,  to,  and  become  the  prop- 
erty of,  said  Board  of  Levee  Commissioners  by  virtue  of  Act  No.  77  of  the 
Laws  of  188S,  and  now,  as  well  as  those  which  may  hereafter  be,  embraced 
witiiin  the  limits  of  the  Teusas  Basin  Iicvee  District,  for  a  period  of  ten  years 
next  ensuing  from  and  after  the  date  hereof,  whether  those  are  lands  orig- 
inally granted  by  congress  to  the  state  of  Louisiana,  or  whether  said  lands  be 
lands  heretofore  or' hereafter  forfeited  to,  or  bought  in  by  or  for,  or  sold  to, 
the  state  at  tax  sales,  for  nonpayment  of  taxes:  provided,  however,  and  It  Is 
expressly  understood  and  agreed,  that  no  payment  shall  be  asked  for,  nor 
made  under  this  provision,  until  the  work  herein  contemplated  and  agreed 
to  be  constructed  shall  be  completed.  The  first  payment  shall  be  for  all 
lands  sold  prior  to  such  completion,  and  after  the  sixth  day  of  January,  A.  D. 
1S88.  Thereafter  payments  shall  be  made  on  the  first  days  of  November 
and  May,  in  each  and  every  year  until  the  full  end  of  said  period  of  ten 
years  from  the  date  hereof,  for  all  lands  sold  duriu'g  the  six  months  Imme- 
diately preceding.  And  the  state  of  Louisiana,  having,  by  legislative  enact- 
ment (Act  No.  77,  Laws  1888),  given,  granted,  bargained,  donated,  conveyed, 
and  delivered  unto  the  Board  of  I^evee  Commissioners  of  the  Tensas  Basin 
Levee  District  all  the  lands  which  at  the  date  of  the  passage  of  said  act 
belonged,  or  that  might  hereafter  belong,  to  said  state  of  Louisiana,  and  em- 
braced within  the  limits  of  the  Teusas  Basin  I^evee  District,  as  said  limits 
were  in  and  by  said  Act  No.  77  of  the  Laws  of  1888  reconstituted  and  enlarged, 
and  therein  made  provision  for  the  conveyance  of  said  lands  to  said  Board  of 
Levee  Commissioners,  by  proper  Instruments  of  conveyance,  and  further 
provided  that,  upon  said  deeds  being  properly  recorded,  the  title  to  said  lands, 
with  the  possession  thereof,  should  vest  absolutely  in  said  Board  of  Levee 
GoQunissioners,  ita  successors  and  grantees,  with  full  power  and  authority 
to  said  board  to  sell,  mortgage,  pledge,  or  otherwise  dispose  of  said  lands, 
In  such  manner  and  at  such  times  and  for  such  prices  as  to  said  board  shall 
seem  proper.  The  Lonislana,  Arkansas  and  Missouri  Ballroad  Company,  Its 
gncceaaors  and  assigns,  may.  at  any  time  after  the  completion  of  said  work. 
In  lien  of  receiving  said  ninety  per  centum  of  said  cash  proceeds,  select  at 
its  option.  In  such  localities  and  in  such  quantities  as  it  or  they  may  from 
time  to  time  desire,  ninety  per  centum  of  the  lauds  that  are  now,  as  well  as 
those  which  may  hereafter  be,  embraced  within  the  limits  of  the  Tensas 
Basin  Levee  District,  and  be  so  conveyed  to  said  Board  of  Levee  Commis- 
sioners. And,  immediately  after  each  selection  of  aforesaid  said  lands  so  se- 
lected, with  tiie  Immediate  possession  thereof,  shall  be  conveyed  to  said  Rail- 
road Company,  Its  sticcessors  or  assigns,  by  said  Board  of  Levee  Commls- 
Bloners,  or  Its  successors,  by  proper  instruments  of  conveyance. 

"It  is  further  stipulated  and  agreed  that  said  Railroad  Company  shall,  from 
and  after  the  execution  and  delivery  of  this  contract,  be  permitted  and  have 
tlie  right  to  exercise  said  option,  which,  however,  shall  take  effect  only  from 
and  after  the  completion  of  the  work  herein  provided  for.  But,  from  and 
after  the  exercise  of  said  option,  no  lands  shall  be  sold  by  said  Board  of 
Levee  Commissioners  untU  after  the  selection  of  the  ninety  per  centum  to 
which  said  company  may  be  entitled,  without  the  written  consent  of  said 
company  be  first  obtained.  Active  operations  on  the  work  herein  contem- 
plated and  agreed  to  be  performed  by  said  Railroad  Company  shall  be  com- 
menced within  ninety  days  next  ensuing  after  the  date  hereof;  and  the 
whole  of  said  embankment  shall  be  fully  completed  on  or  before  the  first 
day  of  October,  A.  D.  18!K),  unless  said  Railroad  Company,  its  successors  or 
assigns,  are,  by  reason  of  the  elements,  litigations,  strikes,  financial  panics, 
epidemics,  or  any  other  causes  unforeseen  or  beyond  the  control  of  said  Rail- 
foad  Company,  its  successors  or  assigns,  hindered  and  delayed  or  otherwise 
prevented  from  properly  prosecuting  said  work.  In  such  case,  time  not 
being  the  essence  of  this  contract,  the  date  herein  fixed  for  completion  will 
not  be  adhered  to,  but  credit  for  the  time  so  lost  shall  be  given  and  allowed 
to  said  Railroad  Company,  its  successors  or  assigns;  and  the  time  so  lost  shall 
be  added  to  tbat  herein  required  for  the  completion  of  this  contract.    It  is 
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onderstood  and  agreed  that  no  payment  shall  be  asked  for  nor  made  nnder  my 
of  the  several  provisions  hereinabove  contained  until  the  work  herein  con- 
templated and  agreed  to  be  constructed  shall  be  completed. 

"Said  Board  of  Levee  Commissioners  further  agree  to  give,  grant,  bargain, 
sell,  and  convey  unto  said  Railroad  Company,  its  successors  or  assigns,  a 
certain  piece  or  strip  of  land  contained  and  Included  between  two  parallel  lines, 
two  hundred  (200)  feet  apart,  situated  one  on  each  side  of  the  center  line 
of  the  roadbed  of  said  Railroad  Company  as  the  same  has  been,  now  Is.  or 
may  hereafter  be,  selected  and  located  by  said  Railroad  Company,  Its  suc- 
cessors and  assigns,  through,  across,  and  over  any  of  the' lands  that  now  do 
or  may  hereafter  belong  to  said  Board  of  Levee  Commissioners.  Together 
with  the  right  to  take  from  lands  outside  of  said  limits  so  much  and  such 
parts  thereof  as  may  by  said  Railroad  Company,  Its  successors  or  assigns, 
be  deemed  necessary  for  its  pui-poses  or  for  the  construction  of  the  embank- 
ment herein  provided  for.  Said  Railroad  Company,  Its  successors  or  assigns, 
may,  by  their  agents  or  otherwise,  enter  at  once  into  and  upon  said  lands, 
and  construct  their  road.  It  is  further  understood  and  agreed  that  the  cove- 
nants, conditions,  and  provisions  herein  contained  shall  In  all  things  be  valid. 
subsisting,  and  binding  upon  the  successors  and  assigns  of  the  respective 
parties  hereto. 

"In  witness  whereof,  the  said  Board  of  Levee  Commissioners  of  the  Tensas 
Basin  Levee  District  bath  caused  its  official  seal  to  be  hereunto  affixed,  and 
the  same  to  be  attested  by  Its  secretary,  and  these  presents  to  be  executed 
In  duplicate,  and  subscribed  by  Its  president.  And  the  said  the  Louisiana, 
Arkansas  and  Missouri  Railroad  Company  hath  caured  Its  seal  to  l>e  hereunto 
affixed,  and  these  presents  to  be  executed  In  duplicate,  and  snl)scrlbed  by  Ha 
president,  the  day  and  year  first  hereinabove  mentioned. 

"In  presence  of  W.  G.  Wright  &  Wiley  P.  Mangham,  competent  witnesses. 
"The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District, 

"[Seal.J  By  H.  P.  Wells,  President 

"Attest: 

"Stephen  Faulk,  Secretary. 

"The  Louisiana,  Arkansas  and  Missouri  Railroad  Company, 

"[Seal.]  By  Harlow  M.  Hoyt,  President 

"Witnesses: 

"W.  G.  Wright, 
"WUey  P.  Manghain." 

Second  Agreement 

"Exhibit  B. 

"Articles  of  Agreement 

"These  articles  of  agreement,  made  and  entered  Into  this  twenty-fifth  day  of 
July,  A.  D.  1800,  at  Rayville,  in  the  state  of  Louisiana,  by  and  between  the 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District  and  the 
Louisiana,  Arkansas  and  Missouri  Railroad  Company,  of  Arkansas,  witnesseth: 

"That  whereas,  an  agreement  was  heretofore  entered  Into  by  and  between 
the  parties  hereto,  bearing  date  the  3d  day  of  May,  1S89.  providing  for  the 
construction  by  the  Louisiana,  Arkansas  and  Missouri  Railroad  Comp.iny  of 
a  certain  portion  of  its  embankment  or  roadbed  lu  the  state  of  Arkansas, 
according  to  certain  specifications  in  said  contract  set  forth,  and  providing 
further  for  certain  payments  to  be  made  therefor  by  the  Board  of  Levee 
Commissioners  of  the  Tensas  Basin  Levee  District;  and  whereas,  said  Rail- 
road Company,  having  been  so  requested,  has  agreed  to  relinquish  and  for- 
ever discharge  said  Board  of  Levee  Commissioners  of  the  Tensas  Basin 
Levee  District  from  making  a  part  of  the  payments  In  and  by  said  contract 
of  May  3d,  1889,  agreed  to  be  made,  and  has  also  agreed  to  do  and  perform 
certain  other  acts  as  hereinafter  set  forth,  but  only  in  consideration  of  said 
Board  of  Levee  Commissioners  changing  the  date  of  completion  of  said  em- 
bankment from  October  1st,  1800,  to  October  1st,  1891,  and  conveying  and 
transferring  the  lands  now  owned  by  said  Board  of  Levee  Commissioners  to 
said  Railroad  Company  upon  the  execution  and  delivery  of  this  contract: 
Now,  therefore.  In  consideration  of  the  premises,  and  of  the  sum  of  one  dollar 
each  to  the  other  In  hand  paid  on  or  before  the  ensealing  and  delivering  of 
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theae  preoenU,  the  receipt  whereof  each  from  the  other  ts  here  acknowledged, 
said  piurtJea  hereto  do  mutunlly  coveDant,  promise,  and  agree  aa  follows,  viz.: 
Fifst  The  fifty  thousand  dollars  in  casta  or  bonds,  and  the  one  and  one-half 
cents  p»  acre  tax  in  and  by  said  contract  of  May  3rd,  18S0,  agreed  to  be  paid 
to  said  Railroad  Company,  Is  hereby  relinquished  by  said  Railroad  Company, 
and  the  Board  of  Levee  Commissioners  of  the  Tensas  Basin  tievee  District 
Is  forerer  discharged  from  the  payment  of  the  same,  or  either  thereof.  Second. 
The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  agrees  to  execute 
and  deUrer  to  said  Board  of  Levee  Commissioners  its  corporate  bond  in  the 
sam  of  one  hundred  thousand  dollars,  conditioned  to  ke^p  the  embankment 
in  and  by  said  contract  of  May  3rd.  1SS9,  agreed  to  be  constructed.  In  repair 
during  the  corporate  existence  of  said  tbe  l»uisiana,  Arkansas  and  Missouri 
Railroad  Company,  but  no  longer,  and  to  renew  said  bond  whenever,  during 
laid  corporate  existence,  a  surety  thereon  shall  die  or  become  insolvent. 
Tiilrd.  The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenants, 
promiaesv  and  agrees  to  begin  work,  or  cause  work  to  be  commenced,  at 
Delhi,  Louisiana,  with  a  good  force  of  bands,  witbin  ninety  days  after  work 
is  resumed  upon  the  embankment,  in  said  contract  of  May  3rd,  lii89,  men- 
ttoned,  and  to  continue  actively  and  earnestly  at  work  until  a  railroad  is 
completed  and  in  operation,  northward  from  Delhi  to  and  as  far  as  the 
nortliem  terminus  of  the  Bayou  Macon  Hills,  at  the  Boeuff  Cut-Off,  in 
Cblcot  county,  Arkansas.  And  said  Railroad  Company  further  covenants, 
promises,  and  agrees  so  [to]  complete  said  embankment  In  said  contract  agreed 
to  be  constructed,  and  entire  line  of  railroad  from  Helleys,  Atkansas,  to 
Delhi,  Louisiana,  on  or  about  the  first  day  of  October,  A.  D.  1891,  unless  it. 
Its  successors  or  assigns,  are  by  reason  of  the  elements,  litigations,  strikes, 
financial  panics,  epidemics,  or  any  other  cause  unforeseen  or  beyond  the 
control  of  said  Railroad  Company,  Its  successors  or  assigns,  hindered  or  de- 
layed or  otherwise  prevented  from  properly  prosecuting  said  work.  In  such 
case,  time  not  being  the  essence  of  this  contract.  It  is  particularly  understood 
and  agreed  that  tbe  date  herein  fixed  for  tbe  completion  of  said  embankment 
and  said  railroad  will  not  be  adhered  to,  but  credit  for  tbe  time  so  lost  shall 
be  given  and  allowed  to  said  Railroad  Company,  its  successors  or  assigns; 
and  the  time  so  lost  shall  be  added  to  that  herein  required  for  the  completion 
of  said  contract  of  May  3rd,  1889.  and  the  fulfillment  of  this  contract  Fourth. 
The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  further  covenants, 
promises,  and  agrees,  not  only  to  keep  said  embankment  across  said  Boeuff 
Gnt-Off,  in  Chicot  county,  Arkansas,  in  repair,  but  also  to  place  thereon  a 
■tandard-gange  railroad,  and  to  maintain  and  operate  tbe  said  railroad  after 
It  Is  completed. 

The  Board  of  Levee  Oommlssioners  of  the  Tensas  Basin  Levee  District,  on 
Iti  behalf,  agrees  for  Itself  and  Its  successors  as  follows:  First  The  date 
In  the  contract  of  May  3rd,  1889,  fixed  for  tbe  completion  of  said  embankment 
In  Chicot  county,  Arkansas,  viz.  the  first  day  of  October,  1890,  shall  be,  and 
h  hereby,  changed  and  extended  to  October  1st,  A.-  D.  1891,  to  the  same 
Intent  and  with  tbe  like  effect  as  though  tbe  date  originally  designated  In  said 
contract  bad  been  Octol)er  Ist,  A.  D.  1891,  instead  of  October  Ist,  A.  D.  1890. 
Said  change  of  date,  however,  shall  not  abrogate  nor  in  any  manner  affect 
uy  of  the  provisions  In  said  contract  contained,  relative  to  the  various  con- 
tingencies and  conditions  therein  provided  for  allowance  of  additional  time, 
but  the  same  shall  remain  and  continue  as  In  said  contract  set  forth.  Second. 
Immediately  upon  tbe  execution  and  delivery  of  this  contract,  said  Board  of 
Levee  Commissioners  of  the  Tensns  Basin  Levee  District  shall  convey,  by 
proper  Instruments  of  conveyance,  executed  by  its  president  in  behalf  of  and 
In  the  name  of  said  board,  to  the  said  Louisiana,  Arkansas  and  Missouri 
Railroad  Company,  its  successors  ur  assigns,  all  of  tbe  land  now  belonging 
to  (aid  Board  of  Levee  Commissioners  of  tbe  Tensas  Basin  Levee  District. 
Sold  Instruments  of  conveyance  shall  respectively  contain  the  following  pro- 
Tlslons,  viz.:  'In  the  event  of  the  failure  of  tbe  said  the  T/oulslana,  Arkansas 
•nd  Missouri  Railroad  Company.  Its  successors  or  assigns,  to  construct  that 
certain  portion  of  its  roadbed  or  embankment  in  Chicot  county,  Arkansas, 
flescribed  in  a  certain  contract  made  by  and  between  the  parties  hereto, 
hearing  date  the  3rd  day  of  May,  18S9,  according  to  either  one  or  two  sped- 
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flcatlons  prescribed  In  the  said  contract,  which  said  contract  la  of  record  In 
the  office  of  the  recorder  of  the  parish  In  which  the  said  lands  are  sitaated, 
within  the  periods  and  additional  times  allowed  to  said  Railroad  Company,  and 
upon  the  judicial  determination  of  such  failure,  then  and  in  such  eases  said 
the  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenaats,  proin- 
Ises,  and  agrees  to  reconvey  and  return  the  lands  herein  conTey«d  to  said 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  I^vee  District.'  The 
transfer  and  conveyance  of  said  lands  Is  made  under  and  In  pursuance  of  the 
authority  given  to  said  board  In  and  by  the  laws  of  the  state  of  Ixinislana, 
and  as  a  means  and  mode  of  making  part  payment  for  the  construction  of  an 
embankment  according  to  certain  speeiflcationB  prescribed  by  the  Board  of 
State  Engineers  of  the  State  of  Louisiana,  and  fully  set  forth  in  said  contract 
of  May  3rd,  1889,  which  said  embankment,  when  completed,  said  Board 
of  State  Engineers  have  certified  will  aid  in  protecting  the  Tensas  Basin 
Levee  District  from  overflow.'  It  is  mutually  understood  and  agreed,  and 
with  the  exception  of  the  change  and  modifications  herein  made  or  provided 
for,  the  contract  of  May  3rd,  ISSO,  between  the  parties  hereto,  shaU  remain 
unchanged  and  in  full  force  and  effect. 

"In  witness  whereof,  the  said  parties  have  caused  their  respeirtive  corporate 
seals  to  be  hereunto  affixed,  and  these  presents  to  he  subscribed  by  their 
respective  presidents,  the  day  and  year  hereinabove  first  mentioned. 

"In  presence  of  William  J.  Curtis  and  Thomas  C.  Wellman.  comp>etent  wit- 
nesses. 

"The  Board  of  Levee  CommlSBloners  of  the  Tensas  Basin  Levee  District, 

"(Seal.]  H.  P.  Welte,  President. 

"Attest: 

"Stephen  Faulk,  Secretary. 

"The  Louisiana,  Arkansas  and  Missouri  Ballroad  Company, 

"[Seal.]  Harlow  M.  Hoyt,  President. 

"Witnesses: 

"W.  J.  Curtis  as  to  H.  P.  W. 
"T.  a  Wellman  as  to  H.  M.  H." 

Third  Agreement 

"Exhibit  C. 

"Articles  of  Agreement 

'These  articles  of  agreement,  made  and  entered  into  this,  the  twelfth  day 
of  October,  A.  D.  1891,  at  Rayvilie,  In  the  state  of  Louisiana,  by  and  between 
the  Board  of  Lievee  Commissioners  and  the  Louisiana,  Arkansas  and  Missouri 
Railroad  of  Arkansas,  witnesseth:  That  for  and  in  consideration  of  the  sum 
of  one  dollar  each  to  the  other  in  band  paid,  on  or  before  the  ensealing  and 
delivery  of  these  presents,  the  receipt  whereof  each  from  the  other  is  hereby 
acknowledged,  said  parties  hereto  do  mutually  covenant,  promise,  and  agree 
as  follows,  viz.:  First  The  several  dates  named  in  said  contracts  of  May 
.3rd,  1880,  and  July  25th,  1890,  for  the  completion  of  said  contracts,  iinmely, 
Octolier  1st  1890,  and  October  1st  1801,  shall  be,  and  they  are  hereby,  chansed 
and  extended  to  December  31st,  1893,  to  the  same  Intent  and  with  tlic  like 
effect  as  though  said  date,  December  31st  1S93,  had  been  the  date  originally 
designated  in  said  contracts.  Instead  of  October  Ist,  1890.  And,  second.  The 
period  in  said  contracts  limited  for  the  levy  and  payment  of  the  ave-inlll  hix 
shall  be,  and  It  is  hereby,  changed  to  and  held  to  mean  8  period  of  twenty 
years  from  the  first  day  of  January,  In  the  year  following  that  year  in  which 
the  work  in  said  contracts  contemplated  shall  be  completed.  Instead  of  twenty 
years  from  the  first  day  of  January,  A.  D.  1891.  The  first  installment  shall 
be  i)aid  on  the  first  day  of  May,  in  the  year  following  that  year  In  which 
the  work  contemplated  shall  be  completed,  and  the  subsequent  installments 
on  the  first  day  of  May  in  each  year  thereafter,  until  the  full  end  and  comr 
pletion  of  said  lime  of  twenty  years.  Third.  With  the  exception  of  the  changes 
and  modlQcatldus  herein  provided  for,  the  contracls  of  May  3rd,  ISiK),  and  July 
20th,  1890,  between  the  parties  thereto,  and  shall  remain  unchanged  and  in 
full  force  and  effect.  ' 

"In  witness  whereof,  the  said  parties  hereto  have  caused  their  resiMsctlve 
corporate  seals  to  be  hereunto  affixed,  and  these  presents  to  be  subscribed 
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bf  their  respective  presidents,  the  dftjr  and  year  bcrelnabove  mentioned,  Id 
presence  of  L.  N.  Polk  and  A.  L.  Hopkins,  competent  witnesses. 

"Tlie  Board  of  Levee  Oommlsstoners  of  the  Tensas  Basin  Iieree  District, 
"[Seal.]  By  H.  P.  Wells,  I'resldent 

"The  Louisiana,  AriunBas  and  Missouri  Kallroad  Company, 
"[Seal.]  By  Harlow  M.  Hoyt,  President 

"Witnesses: 
"L.  N.  Polk. 
"A.  L.  Hopkins." 

Conveyance  to  Railroad  Company. 
"Exhibit  6. 
"Deed  of  Land  Situated  in  Richland  Parish,  Louisiana,  from  the  Board  of 
Leree  Commissioners  of  the  Tensas  Basin  Levee  District  to  the 
Louisiana,  Arkansas  and  Missouri  Railroad  Company. 
"State  of  Louisiana,  Parish  of  Richland.  Know  all  men  by  these  presents, 
I'.iat  I,  Hansel  1'.  Wells,  acting  herein  for  and  as  president  of  the  Board  of 
Levee  Commissioners  of  the  Tensas  Basin  Levee  District  of  the  State  of 
Lauiiuna,  and  arming  herein  also  in  pursuance  to  a  resolution  passed  by  said 
Board  of  Commissioners  at  a  regular  meeting  thereof  held  on  the  25th  day  of 
Jaly,  A.  D.  1890,  and  in  pursuance  to'  the  terms  of  a  contract  entered  into 
by  said  board  on  said  date  with  the  Loiiisiana,  Arkansas  and  Missouri  Rail- 
road Company,  a  corporation  duly  organized  under  and  by  virtue  of  the  laws 
of  the  state  of  Arkansas,  have  this  day  sold,  and  I  do  by  this  act  sell,  transfer, 
set  over,  and  ddlver  unto  said  the  ]lK>ui8lana,  Arkansas  and  Missouri  Rail- 
road Company,  the  following  described  tracts  or  parcels  of  land,  situated  In 
the  parish  of  Richland,  and  in  the  state  of  Iiouisiana,  belonging  to  said  Board 
of  Levee  Commissioners,  to  wit:  [Description  omitted.]  To  have  and  t6  hold 
said  tracts  or  parcels  of  land  unto  the  said  the  Louisiana,  Arkansas  and 
Missouri  Railroad  Company,  its  successors  and  assigns,  forever.  The  con- 
sideration for  which  the  above  sale  Is  made  is  the  completion  on  the  part  of 
«aid  Railroad  Company  of  the  embankment  In  the  state  of  Arkansas  agreed 
to  be  constructed  by  said  Railroad  Company  In  and  by  a  certain  contract 
dated  May  3rd.  1889.  In  event  of  the  failure  of  the  said  the  Louisiana.  Ar- 
kansas and  Missonrl  Railroad  Company,  its  successors  or  assigns,  to  construct 
that  certain  portion  of  its  roadbed  or  embankment  in  Chicot  county,  Arkansas, 
described  In  a  certain  contract  made  by  and  l)etwe€n  the  parties  hereto, 
bearing  date  the  3rd  day  of  May,  1889,  according  to  either  one  of  two  spec- 
Ifloations  prescribed  In  the  said  contract,  which  said  contract  Is  of  record  In 
the  office  of  the  recorder  of  the  parish  of  Richland,  In  which  the  lands  afore- 
said are  situated,  within  the  periods  and  additional  to  said  Railroad  Company. 
«Dd  upon  the  judicial  determtaiatlon  of  such  failure,  then  and  In  such  cases 
said  the  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenants, 
promises,  and  agrees  to  convey  and  return  the  lands  herein  conveyed  to  said 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District,  free  from 
any  incumbrances  thereon  placed  by  said  Railroad  Company,  its  successors 
or  assigns.  The  transfer  and  conveyance  of  said  lands  Is  made  under  and 
In  pursuance  of  the  authority  given  to  said  board  in  and  by  the  laws  of 
the  state  of  Louisiana,  and  as  a  means  and  mode  of  making  part  payment 
for  the  construction  of  an  embankment  according  to  certain  specifications 
prpsorlbed  by  the  Board  of  the  State  Engineers  of  the  State  of  Louisiana,  and 
fully  set  forth  in  said  contract  of  May  3r(l,  1889,  which  said  embankment, 
when  completed,  said  board  of  state  engineers  has  certified  will  aid  In  pro- 
twting  the  Tensas  Basin  Ijevee  Dlstri<'t  from  overflow.  It  is  agreed  iind 
understood  that  said  Board  of  Levee  Commissioners  only  transfers  such  right, 
tide,  and  interest  in  and  to  said  land  as  It  owns.  It  is  agreed  and  under- 
stood that  the  deed  Is  made  subject  to  such  release  and  deductions  as  may 
*>e  made  previous  to  the  first  day  of  March,  A.  D.  18!H,  by  said  Board  of 
I-eTee  Commissioners,  under  and  in  accordance  with  certain  rules  adopted  by 
said  board  on  the  17th  day  of  December,  A.  D.  188'J.  It  Is  further  agreed 
*nd  understood  that  said  Board  of  Levee  Commissioners,  upon  the  final  com- 
pletion of  said  embankment,  shall  make  a  full  and  complete  transfer  to  said 
Baiiroad  Company  of  all  such  lands  as  It,  said  Board  of  Levee  Commission- 
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era,  may  at  that  time  own  In  said  pftrtoh  of  BIcUand.  and  sball  then  furtber 
ratify  and  confirm  In  said  Railroad  Company.  Its  succexsors  or  assigns,  tbe 
transfer  of  the  witbln  described  lands  In  sucb  manner  and  in  such  form  as  Ita 
or  their  counsel  learned  In  the  law  may  advise  or  require  from  it,  save  and 
except  sucb  of  the  said  lands  as  may  be  released  to  other  and  former  owners 
previous  to  said  first  day  of  March,  A.  D.  X891,  under  and  by  virtue  of  aald 
rules. 

"Thus  done  and  signed,  this  fifteenth  day  of  September,  one  thousand  eight 
huudred  and  ninety,  in  the  presence  of  Simon  Stein  and  Stephen  Faulk,  com- 
petent  witnesses  who  sign  hereto  with  me,  the  president  of  said  Board  of  LieTee 
Commissioners. 

"Tbe  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District, 

"By  H.  P.  Wells,  President. 
"Attest: 

"Simon  Stein. 

"Stephen  Faulk." 

Anthorlty  of  the  Levee  Board. 

The  asserted  authority  of  tbe  Levee  Board  to  make  the  foregoing  contracts 
and  conveyances  of  land  to  the  Railroad  Company  most  l>e  found,  If  found 
at  all,  in  Act  No.  26  of  1884,  Act  No.  59  of  1886,  and  Act  No.  77  of  1888,  and 
In  articles  214,  215,  and  216  of  the  state  constitution. 

The  constitutional  provisions  are  as  follows: 

"Art  214.  The  general  assembly  may  divide  the  state  Into  levee  districta, 
and  provide  for  tbe  appointment  or  election  of  levee  commissioners  in  said 
districts,  who  shall.  In  the  method  and  manner  to  be  provided  by  law,  bave 
supervision  of  the  erection,  repairs  and  maintenance  of  the  levee  In  said  dis- 
tricts; to  that  effect  It  may  levy  a  tax  not  to  exceed  five  mills  on  tli* 
taxable  property  situated  within  alluvial  portions  of  said  districts  subject 
to  overflow." 

"Art.  215.  The  provisions  of  the  above  two  articles  cease  to  have  effect 
whenever  the  federal  government  sball  assume  permanent  control  and  provide 
ways  and  means  for  tbe  maintenance  of  levees  in  this  state.  The  federal 
government  is  authorized  to  make  sucb  geological,  typographical,  hydrograph- 
Ical  and  bydrometrlcal  surveys  and  investigations  within  the  state,  as  may 
be  necessary  to  carry  Into  effect  tbe  act  of  congress  to  provide  for  the  ap- 
pointment of  a  Mississippi  river  commission  for  the  Improvement  of  said 
river,  from  tbe  head  of  tbe  passes  near  Its  mouth  to  the  headwaters,  and  to 
construct  and  protect  such  public  works  and  Improvements  as  may  be 
ordered  by  congress  under  the  provisions  of  said  act" 

"Art.  216.  The  general  assembly  shall  have  power,  with  the  concurrence  of 
an  adjacent  state  or  states  to  create  levee  districts  composed  of  territory 
partly  In  this  state,  and  partly  In  such  adjacent  state  or  states,  and  the  levee 
commissioners  for  such  district  or  districts  shall  possess  all  the  powers 
provided  by  article  214  of  this  constitution." 

These  articles  are  amended  by  Act  No.  112  of  1884,  snbsequently  adopted, 
and  which  reads  as  follows,  to  wit. 

"The  general  assembly  may  divide  the  state  Into  levee  districts  and  provide 
for  tbe  appointment  or  election  of  levee  commissioners  in  said  districts,  who 
shall,  in  tbe  method  and  manner  to  be  p|-ovlded  by  law,  have  supervision  of 
the  erection,  repair  and  maintenance  of  the  levees  In  said  districts;  to  that 
effect  the  levee  commissioners  may  levy  a  tax  not  to  exceed  ten  mills  on  the 
property  situated  within  the  alluvial  portions  of  said  district  subject  to 
overflow;  provided  that  In  case  of  necessity  to  raise  additional  funds  for  the 
puri)Ose  of  constructing,  preserving,  and  repairing  any  levees  protecting  the 
lands  of  a  district  the  rate  of  taxation  herein  limited  may  be  Increased, 
when  tbe  rate  of  sucb  increase,  and  the  necessity  and  purpose  for  which  it 
is  intended,  shall  have  been  submitted  to  a  vote  of  the  property  tax  payers 
of  such  district  paying  taxes  for  himself,  or  in  any  representative  capacity, 
whether  resident  or  non-resident,  or  property  situated  within  the  alluvial 
portion  of  said  district  subject  to  overflow,  and  a  majority  of  those  in  number 
and  value  voting  at  sucb  an  election  shall  have  voted  therefor." 

It  will  hereafter  be  seen  that,  as  for  as  this  case  is  concerned,  the  amend- 
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ment  above  cited  does  not  In  the  least  alter  the  questions  at  issue  in  this 
case.  The  Tensas  Basin  Levee  District  was  created  by  Act  No.  26  of  the 
Acts  of  1S84.  It  is  unnecessary  to  recite  the  provisions  of  that  act  in  extenso, 
because  it  was  repealed  by  Act  No.  59  of  the  Acts  of  1886.  We  call  atten- 
tion, however,  to  the  fact  that  the  object  of  the  creation  of  the  boaitl,  as 
declared  in  the  law,  was  "to  order  the  construction  of  levees  within  the  limits 
of  the  district,  on  such  streams  and  such  places  as  shall  be  recommended  by 
the  State  Board  of  Engineers;  to  construct  and  maintain,  out  of  the  funds 
of  the  district,  a  levee  across  the  Boeuff  Cut-Off,  a  stream  connecting  the  wa- 
ters of  Bayou  Macon  with  the  headwaters  of  Boeuff  river,  in  Arlcansas, 
provided  the  assent  of  the  authorities  of  the  state  of  Arlcansas  can  be  ob- 
tained," and  also  to  Join  in  the  coustructioa  of  certain  levees  in  the  state 
of  Arliausas,  named  in  the  act.  If  the  assent  of  the  authorities  of  the  state 
of  Arkansas  can  be  obtained,  and  the  citizens,  corporations,  and  other  persons 
interested  shall  contribute  one-half  of  the  expense  of  such  construction.  The 
act  of  1886  practically  repeated  the  declared  purposes  of  the  act  of  18*1. 
Under  section  17  of  this  last-cited  act,  the  Levee  Board  is  authorized  "to  Join 
In  with  any  levee  district  embracing  the  counties  of  Chicot  and  Desha,  In 
the  state  of  Arkansas,  for  mutual  protection,  in  compliance  with  article  216 
of  the  constitution."  By  Act  No.  77  of  tlie  Acts  of  1888  the  foregoing  was 
amended  in  the  following  particulars:  Section  1  was  amended  by  declaring 
that  the  purpose  of  the  l>oard  was  to  raise,  by  taxation  or  otherwise,  a 
revenue  to  protect  the  lands  located  therein  fnim  inundatipn,  by  constructing, 
maintaining,  and  repairing  levees  and  other  works  of  public  improvements. 
Section  9  was  amended  by  reducing  the  power  to  levy  local  assessments  to 
5  cents  per  acre,  instead  of  10  cents,  and  that  in  order  to  provide  additional 
means  to  carry  out  the  purposes  of  the  act.  and  to  furnish  resources  to  enable 
the  board  to  assist  in  developing,  establishing,  and  completing,  either  within 
or  without  the  state,  a  system  of  levees  and  other  works  of  improvement 
designed  to  aid  In  protecting  property  in  the  Tensas  Basin  Levee  District 
from  all  disastrous  floods,  all  lands  belonging  to  the  state  situated  in  said 
district,  whether  granted  to  it  by  the  federal  government,  or  acquired  by  it 
by  the  forfeiture  for  nonpayment  of  taxes,  were  "given,  bargained,  and  do- 
nated," etc.,  to  the  Levee  Board,  who  were  invested  with  the  power  and  au- 
thority "to  sell,  mortgage,  pledge,  or  otherwise  dispose  of  the  same  in  such 
manner,  and  at  such  times  and  at  such  prices,  as  to  the  board  shall  seem 
proper."  But  that  all  proceeds  derived  therefrom  shall  be  deposited  In  the 
state  treasury,  to  the  credit  of  the  Tensas  Levee  District,  and  shall  be  drawn 
ont  only  upon  warrants  of  the  president  of  the  State  Board,  properly  attested. 
M  provided  by  this  act.  Section  17  of  the  act  of  1888  remained  unrepealed 
and  unaffected  by  this  act.  That  section  authorized  the  board  to  Join  in  with 
any  levee  district  embracing  the  counties  of  Chicot  and  Desha,  in  the  state 
of  Arkansas,  for  mutual  protection,  in  compliance  with  article  216  of  the  con- 
mtutlon. 

Pleading!. 

Complainant  attacks  the  agreements  had  with  the  railroad  company,  cnlmi- 
oating  in  the  attempted  conveyance  to  the  latter  of  the  immense  body  of  land 
therein  described,  as  void,  on  substantially  the  following  grounds:  (1)  That 
the  agreement  to  convey  and  conveyance  were  conditional  only,  and  upon 
the  express  stipulation  and  agreement  that  the  failure  of  the  Railroad  Com- 
pany to  perform  the  conditions  therein  recited  within  the  time  stated  (the  last 
date  being  December  31,  1893)  dissolves  and  avoids  the  contracts  and  con- 
veyance; that  the  limit  within  which  the  Railroad  Company  had  the  right  to 
do  the  work  has  long  since  expired;  the  Railroad  Company  has  abandoned  the 
work,  and  had  done  so  long  prior  to  the  Institution  of  this  suit;  and  the 
grant  is  therefore  forfeited.  (2)  That  the  performance  of  the  condition  is 
now  impossible,  because  the  laws  of  the  state  of  Arkansas  forbid  the  same. 
(3)  That  the  alleged  conveyance  was  void  as  a  sale,  because  no  price  was 
paid,  or  was  agreed  to  be  paid.  (4)  That  it  was  void  as  an  exchange,  because 
no  property  was  given  or  stipulated  to  be  given  in  exchange.  (5)  That  the 
act  was  void  if  considered  as  an  onerous  donation,  because  not  made  pursuant 
t.o  the  forms  of  law.  (6)  That  said  Iward  of  commissioners  had  no  power 
or  authority  to  sell  or  dispose  of  said  lands,  except  for  the  purposes  of  con- 
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structins  or  repairing  levees  and  other  works  of  irabllc  Improvement,  to  protect 
the  Tensas  Basin  Levee  District  from  Inundation  and  Injury  by  floods  of 
the  Mississippi  river,  and  that  there  was  no  authority  to  dispose  of  them 
In  aid  of  the  construction  or  maintenance  of  a  railroad.  (7)  That  the  law 
autborlzlng  the  sale  required  that  the  proceeds  should  be  deposited  In  the 
state  treasury,  t^ora  all  of  which  It  results  (1)  that  the  contracts  anil  rtin- 
veyance  were  ultra  vires  and  void;  and  (2)  if  not  so,  have  become  forfeli»Ml 
by  the  failure  of  the  grantee  to  perform  the  conditions  subsequent  annexed 
to  the  grant 

In  an  amended  bill  the  same  allegatious  in  effect  are  made,  and  the  nullity 
of  the  various  agreements  asserted  on  the  ground,  substantially,  that  the 
obligations  assumed  by  the  Levee  Board  in  the  several  agreements  were 
ultra  vires,  and  prohibited  by  article  56  of  the  state  constitution:  that  the 
board  was  without  authority  to  contract  for  the  construction  of  any  sort 
of  works  In  the  state  of  Arkansas,  without  the  consent  of  the  authorities  of 
that  state;  that  the  works  contemplated  were  forbidden  by  the  laws  of 
Arkansas,  and  therefore  any  obligation  to  pay  for  such  works  was  void  ab 
initio;  that  the  contracts  with  the  Railroad  Company  contemplated  the  con- 
struction of  a  continuous  line  of  embankment  between  certain  designated 
points,  and  the  construction  and  operation  of  a  railroad  between  certain 
points;  the  railroad  to  run  over  the  embankment  as  far  as  necessary;  tbat 
the  contract  was  an  indivisible  one,  and  utterly  beyond  the  power  of  the 
Levee  Board  to  make;  that  the  statement  made  in  the  last  agreement  reciting 
that  the  transfer  was  made  In  consideration  of  the  release  by  the  Kallruad 
Company  of  the  obligation  of  the  Levee  Board  to  pay  .'^50,000  in  bonds,  and  to 
levy  a  certain  tax,  and  the  statement  that  the  transfer  was  part  payment 
for  work  already  done,  were  false  and  fraudulent,  in  that  the  obligation  of  the 
I^vee  Board  to  issue  bonds  and  levy  tares.  If  not  ultra  vires,  was  conditional 
only,  and  had  lapsed  by  reason  of  the  failure  of  the  company  to  i>erform  the 
conditions  precedent;  that  the  Railroad  Company  had  never,  even  if  the  con- 
tract had  been  valid,  earned  any  part  of  it,  and  the  pretended  release  of  the 
Levee  Board  from  an  obligation  which  did  not  exist,  as  a  consideration  for  the 
transfer  of  property  admitted  to  be  worth  $500,000,  Is  fraudulent  and  void 
upon  Its  face.  The  grounds  of  attack  of  the  conveyance  to  the  Levee  Board 
Doay  be  summarized  under  two  heads:  (1)  Ultra  vires;  (2)  failure  of  the 
Railroad  Company  to  perform  the  conditions  and  do  the  work  which  were 
the  alleged  consideration  of  the  transfer. 

The  Railroad  Company  answers,  sulMtantially,  as  follows:  After  admittliig 
the  capacity  of  the  complainant  company,  the  organization  of  the  board,  etc, 
it  admits  the  execution  of  all  contracts  alleged  upon  in  the  petition;  claims, 
however,  that  the  statement  of  these  contracts,  made  by  the  complainant. 
Is  not  fair;  and  therefore  inserts  the  contracts  at  length  in  Its  answer.  It 
specially  denies  that  the  Levee  Board  "was  Imperatively  required  by  each  of 
said  acts  to  deposit  the  price  or  proceeds  of  said  lands,  when  sold  or  dlsimsed 
of.  In  the  trea.sury  of  the  state";  on  the  contrary,  avers  that  the  proceeds 
which  were  to  be  deposited  in  the  treasury  of  the  state,  under  the  acts 
aforesaid,  were  such  cash  proceeds  as  might  arise  from  the  sale  or  mortgage 
of  the  lands,  and  has  no  reference  to  such  lands  that  might  be  disposed  of 
otherwise  than  by  sale  or  mortgage.  It  is  admitted  that  plaintiff  and  defend- 
ant, on  the  3d  of  May,  1889,  entered  into  a  contract  substantially  as  alleged, 
but  that  the  plaintiff  has  failed  to  note  an  important  qualification  of  said 
contract,  which  It  sets  out  as  follows:  "If,  by  reason  of  the  elements,  liti- 
gations, strikes,  financial  panics,  epidemics,  or  any  other  causes  unforeseen, 
or  beyond  the  control  of  the  Railroad  Company,  Its  successors  or  assigns, 
1»e  hindered  or  delayed  or  otherwise  prevented  from  properly  prosecuting  said 
worli.  In  such  case,  time  not  being  the  essence  of  this  contract,  the  date 
herein  fixed  for  the  completion  will  not  be  adhered  to,  but  credit  for  the 
time  so  lost  shall  be  given  and  allowed  to  said  Railroad  Company,  Its  snc- 
cesKors  or  assigns,  and  the  time  so  lost  should  be  added  to  tbat  herein  required 
for  tlie  comidetlon  of  the  contract."  The  defendant  admits  that  the  Railroad 
Oomi)any  entered  into  another  contract  on  the  25th  day  of  July,  1890.  which 
it  sets  forth  at  length.     It  admits  tbat  the  present  Board  of  CommiSblonert 
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of  the  Tensas  Basin  Levee  District  did  make  and  sign  the  conveyance  men- 
tioned and  referred  to  In  the  bill  of  complaint  which  It  sets  forth  at  length. 
It  avers  that  prior  to  entering  Into  the  contract  o^  October  12,  1891,  the 
l«Tee  Board  appointed  a  committee  composed  of  Its  members,  to  confer  with 
the  officers  of  the  defendant  in  relation  to  the  delay  in  the  completion  of  said 
embankment  and  railroad,  nnder  the  contracts  of  May  3,  18S9,  and  July  25, 
1890;  that  said  committee,  In  writing,  reported  to  the  Levee  Board  the  result 
of  their  investigation,  and  recommended  the  execution  of  said  contract  of 
October  12,  1891.  It  gives  the  report  of  the  committee  In  full;  avers  that  the 
said  report  was  laid  before  the  Tensas  Basin  Levee  Board;  that  the  Levee  Board 
adopted  the  report,  and  extended  the  time  for  the  completion,  as  set  forth  in 
the  contract  which  follows.  It  denies  that  the  time  within  which  said  em- 
bankment was  to  have  been  completed,  under  the  terms  of  the  contract  of 
October  12,  1891,  has  expired,  and  avers  that  it  is  provided  in  and  by  said 
contract,  by  the  third  paragraph  therein,  tliat,  with  the  exception  of  the 
changes  made  therein  or  provided  for,  the  contracts  of  May  3,  1889,  and  July 
25.  1890,  between  the  parties  thereto,  are  in  all  things  confirmed,  ratified,  and 
folly  approved,  and  so  remained  unchanged  and  in  full  force  and  effect.  Sub- 
stantially, the  defendant  alleges  that  the  contracts  were  entirely  within  the 
power  of  the  Levee  Board  to  make;  that  they  were  supported  by  a  lawful 
consideration;  that  the  Railroad  Company  has  diligently  endeavored  to  carry 
them  ont,  and  la  not  In  default  because  the  delay  has  been  prevented  by 
financial  panics,  overflows,  and  litigation  which,  under  the  terms  of  the 
contract,  "time  not  being  of  the  essence,"  extended  the  term  Indefinitely,  as 
long  as  for  any  of  the  aforesaid  caiises,  or  for  reasons  unforeseen  or  beyond 
the  control  of  the  Railroad  Company,  the  work  was  hindered,  delayed,  or 
retarded.  It  claims  their  work  has  been  so  hindered,  delayed,  and  retarded; 
that  the  abandonment  of  the  work  was  caused  by  the  action  of  the  Levee 
Board  in  revoking  or  attempting  to  revoke  the  grant;  and.  In  effect,  that 
the  grant  means  that  the  RaUroad  Company  is  to  build  whenever  it  may  see 
fit 'to  do  so,  and  that.  If  It  never  sees  fit  to  do  so,  the  land  belongs  to  it  as 
payment  for  what  it  has  already  unsnccessfnlly  attempted  to  accomplish. 

John  McClare,  for  appellant. 

F.  P.  Stabbe,  R  P.  Williams,  Ohas.  J.  Boatner,  and  P.  G.  Hudson, 
for  appellee. 

Before  PARDEE  and  McOOBMIOK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circnit  Judee.  TOie  statement  of  this  case  is  a  some- 
what lengthy  matter,  and,  as  we  find  in  the  first  27  pages  of  the 
brief  submitted  by  Messrs.  Boatner  &  Hudson,  of  counsel  for  the 
appellee,  a  full  and  fair  statement,  we  adopt  the  same  without  repro- 
ducing it  in  this  opinion. 

It  is  conceded  that  as  all  the  contracts  involved  in  this  suit  were 
entered  into  in  the  state  of  Louisiana,  and,  as  the  lands  involved 
are  wholly  situated  in  the  same  state,  the  law  of  Louisiana  governs  in 
the  determination  of  the  nature  and  validity  of  the  contracts,  and  aa 
to  the  relief  which  can  be  given  by  the  courts.  The  trial  judge  gav<; 
no  reasons  for  his  conclusions,  and  his  decree  is  limited  to  rescinding 
the  contracts  between  the  parties,  rescinding  and  declaring  void 
the  deeds  of  conveyance  of  the  lands  in  question,  and  to  enjoining 
the  Louisiana,  Arkansas  &  Missouri  Railroad  Company  from  claiming 
or  setting  up  any  rights  under  the  said  contracts  or  deeds  of  convey- 
ance. 

The  claims  of  the  appellee  (complainant  below)  are  (1)  that  th(! 
contracts  are  executory  only;  (2)  that  on  the  part  of  the  Board  of  Levw 
Commissioners  they  were  ultra  vires  and  void  ab  initio;   (3)  that 
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the  engagements  of  each  of  the  parties  were  prohibited  by  law  at  the 
date  of  each  of  the  contracts;  (4)  if  the  contracts  were  not  ultra 
vires  and  void,  they  had  become  forfeited  by  the  failure  of  the  gran- 
tee to  perform  the  conditions  subsequent  annexed  to  the  grant- 

The  contention  of  the  appellant  is,  of  course,  the  contrary  of  the 
foregoing  propositions.  In  the  assignments  of  error  the  appellant 
contends  that  the  trial  court  erred  as  follows: 

"First,  In  decreeing  that  the  contract  made  on  the  3d  day  of  May,  1889,  be- 
tween the  Board  of  Levee  Commissioners  of  the  Tensas  Basin  tievee  District 
and  the  Louisiana,  Arkansas  and  Missouri  Railroad  Company,  and  all  subse- 
qnent  renewals,  modifications,  and  amendments  thereof,  and  especially  the 
contract  between  the  same  parties  .of  date  July  25,  1890,  and  that  dated 
October  12,  1891,  be,  and  the  same  are,  resolved  and  rescinded  and  declared 
null  and  void;  second.  In  not  finding  and  decreeing  for  the  defendant  as 
prayed  In  Its  answer  and  amended  answer;  third,  in  decreeing  that  the 
defendant  l)e  enjoined  from  setting  up  or  claiming  any  rights,  privileges,  ben- 
efits, or  advantages  arising  under  the  contracts  between  the  plaintiff  and 
defendant,  and  the  deeds  of  conveyance  executed  by  the  plaintifT;  foartb, 
that  the  court  erred  in  decreeing  a  reconveyance  of  said  lands  without  stip- 
ulating that  the  defendant  be  reimbursed  in  the  amount  of  such  expendltares 
as  It  may  have  made  In  the  performance  of  snch  contracts;  fifth,  that  the 
court  erred  In  decreeing  that  the  contracts  between  the  plaintiff  and  the  de- 
■  fendant  were  ultra  vires;  sixth,  that  the  court  erred  In  not  dismissing  the 
plaintiff's  1)111  as  prayed  In  defendant's  answer:  seventh,  that  the  court  erred 
In  not  decreeing  that  the  plaintiff  had  full  power  and  authority  to  make  Hie 
contracts  which  were  made  between  the  plaintiff  and  the  defendant,  set  forth 
In  the  answer  of  defendant;  eighth,  the  court  erred  In  not  decreeing  that  the 
lands  mentioned  In  the  conveyances  were  conveyed  to  the  defendant  volun- 
tarily, as  a  part  payment,  and  that,  having  been  so  conveyed,  no  reconveyance 
could  be  decreed;  ninth,  the  court  erred  in  not  decreeing  that  the  contracts 
between  the  plaintifT  and  the  defendant  were  valid,  binding,  and  subsisting 
contracts." 

The  first,  second,  third,  sixth,  and  ninth  of  these  assignments  are 
not  as  specific  as  are  required  by  our  rules,  and,  in  substance,  amount 
to  no  more  nor  less  than  that  the  circuit  court  erred  in  deciding  the 
case  for  the  complainant,  instead  of  for  the  defendant.  The  fifth, 
seventh,  and  eighth  raise  the  same  questions  as  are  embraced  in  the 
appellee's  contention.  The  fourth  assignment  of  error  presents  the 
question  whether  the  Railroad  Company  is  entitled  to  a  reimburse- 
ment of  expenditures  in  case  the  reconveyance  of  the  lands  is  decreed. 

The  counsel  for  appellant  argues  that  the  Tensas  Basin  Levee 
Board  is  one  of  the  public  functionaries  of  the  state  of  Louisiana  upon 
which  only  ministerial  and  executive  duties  devolve,  and  that,  as  such 
creature  of  the  law,  it  has  no  standing  to  question  the  constitutional- 
ity of  any  law  of  the  state  conferring  powers  and  duties  upon  it.  So 
far  as  this  contention  affects  the  issues  in  this  case  and  the  right  of 
the  said  board  to  bring  this  suit,  and  therein  set  up  the  unconstitution- 
ality of  so  much  of  the  act  of  July  3,  1886  (Sess.  Acts,  p.  96),  as 
authorizes  the  Levee  Board  to  use  the  donated  lands  for  the  purpose 
of  assisting  in  building  or  completing  a  system  of  levees  and  other 
works  of  public  improvement  without  the  state  of  Louisiana,  it  may 
be  noticed  that,  by  the  terms  of  the  act  of  1886,  the  Tensas  Basin 
Levee  Board  was  created  a  full-fledged  corporation,  authorized  to 
assess  taxes,  collect  and  receive  funds,  and  hold  and  administer  the 
same;  and  that,  by  the  same  act,  a  large  grant  of  public  lands  was 


Digitized  by 


Google 


A.  &    U.   R.  CO.  V.   BOAKD   OF    LEVKE   COM'BS.  607 

made  to  the  said  board  to  be  expended  discreetly  in  carrying  out  the 
general  purposes  of -the  act;  and  that,  so  far  from  being  a  purely 
miiiisterial  and  executive  functionary,  it  was  vested  with  large  dis- 
cretion, and  was  made  and  constituted  a  fiduciary  agent.  As  a  fidu- 
ciary, it  would  seem  unquestionable  that,  if  the  property  belongiug  to 
the  trust  should  be  appropriated  and  disposed  of  in  an  unlawful  man- 
ner, it  would  be  not  only  within  its  right  and  power,  but  its  duty,  to 
sae  for  and  recover  the  same.  The  question,  however,  is  not  very 
material  in  this  case,  because  it  is  not  so  much  the  constitutionality 
of  the  acts  of  1886  and  1888  that  is  attacked  by  the  complainant  as 
it  is  the  proper  construction  of  the  said  acts. 

It  may  be  noticed,  further,  that,  by  article  214  of  the  constitution 
of  the  state  of  Louisiana,  the  general  assembly  is  authorized  to  create 
levee  districts  within  the  state,  who  shall  have  supervision  of  the 
erection,  repairs,  and  maintenance  of  the  levees  in  said  districts,  and 
of  coarse  within  the  state,  and  that  by  article  216  the  general  assem- 
bly is  given  the  power,  with  the  concurrence  of  the  adjacent  state  or 
states,  to  create  levee  districts  composed  of  territory  partly  in  the 
state,  and  partly  in  adjacent  states.  It  is  conceded  that  the  two 
articles  cited  are  limitations  on  the  power  of  the  legislature;  and  thus 
the  grave  question  is  presented  whether  t^e  general  assembly  has  the 
power  to  create  a  levee  district  wholly  within  the  state,  but  author- 
ized to  build  and  construct  levees  outside  of  the  state.  The  supreme 
court  of  the  state  of  Louisiana,  in  Fisher  v.  Steele,  39  La.  Ann.  448, 
1  South.  882,  have  held  that  this  identical  act  is  constitutional ;  but 
the  report  does  not  show  that  this  precise  question  was  considered, 
and  it  will  be  observed  in  regard  to  this  decision  that  it  appears  to  be 
based  upon  the  fact  that  the  laws  in  force  at  the  time  negatively 
prohibited  the  Tensas  Basin  Levee  Board  from  undertaking  any 
works  in  the  state  of  Arkansas  except  by  the  consent  of  and  in  con- 
junction and  co-operation  with  the  authorities  of  that  state.  The 
learned  counsel  for  the  appellee  says: 

"The  state  has  the  power  to  execute  through  any  agencies  which  It  chooses 
to  selert  any  power  which  It  possesses  Itself.  Therefore  the  power  of  the 
legislature  to  grant  to  the  Tensas  Basin  Levee  District  all  of  the  public  lands 
lying  within  the  state  for  the  purpose  of  aiding  In  the  construction,  within 
or  T^ttaout  the  state,  of  levees  or  other  works  of  public  improvements  for  the 
protection  of  the  alluvial  lands  of  the  district  from  overflow,  was  strictly 
within  the  constitutional  powers  of  that  body,  l)ec.iu8e,  among  other  reasons, 
the  bulk  of  the  land  granted  by  the  state  to  the  Levee  Board  was  granted  to 
the  state  by  the  United  States  government  for  this  very  purpose." 

As  this  is  the  standpoint  of  the  counsel  for  the  appellee,  we  are 
inclined  to  agree  with  them  that  they  are  not  attacking  the  constitu- 
tionality of  any  of  the  acts  of  the  legislature  of  Louisiana.  It  is 
contended  by  the  appellee  that  the  contracts  in  question  and  thi^ 
grants  of  lands  thereunder  were  ultra  vires  and  void,  because  they 
contemplated  levees  and  other  works  wholly  without  the  levee  dis- 
trict, and  within  the  state  of  Arkansas,  witliout  the  consent  of  the 
authorities  of  said  state,  and  because  the  railway  embankment  con- 
tracted for  was  not,  and  could  not  be,  a  system  of  levees  or  other 
work  of  public  improvement,  within  the  meaning  of  section  9  of 
the  act  of  1886,  as  amended  by  the  second  section  of  the  act  of  1888. 
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The  act  of  1886  (section  17)  provides  that  the  Board  of  Levee  Com- 
missioners of  the  Tensas  Basin  Levee  District  shall  have  the  right 
to  join  in  with  any  levee  district  embracing  the  counties  of  Chicot  and 
Desha,  in  the  state  of  Arkansas,  for  mutnal  protection  in  compliance 
with  article  216  of  the  constitution.  This  provision  was  left  in 
force  by  the  amendatory  act  of  1888,  and  it  therefore,  considered  itt 
connection  with  article  216  of  the  constitution  to  which  it  refers,  is 
to  be  treated  as  a  limitation  upon  the  power  of  the  Board  of  Levee 
Commissioners  in  regard  to  constructing  levees  or  works  of  public 
improvement  in  the  state  of  Arkansas.  It  is  not  disputed  that  the 
statutes  of  the  state  of  Arkansas  provide  for  the  construction  of  pub- 
lic levees  in  Chicot  and  Desha  counties,  by  and  under  the  authority 
of  the  levee  boards  of  said  counties;  and  the  case  shows — in  fact,  it 
is  conceded — that  the  levee  boards  of  those  two  counties  have  not 
joined  with  the  Tensas  Basin  Levee  Board  in  the  building  of  the  em- 
bankment or  levee  contracted  to  be  built  by  the  Railroad  Company, 
nor  have  the  same  boards  given  permission,  even  to  build  the  said 
embankment,  but,  on  the  contrary,  have  refused  such  permission,  and, 
as  appears  by  the  averments  in  the  defendant's  answer,  have  gone  so 
far  in  opposition  as  to  contribute  to  the  expense  of  litigation  to  pre- 
vent the  construction  by  th^Eailroad  Company  of  such  embankment 
The  statutes  of  the  state  of  Arkansas  providing  for  the  organiEation 
of  railroad  corporations,  and  reerulating  the  construction  of  railroads 
by  such  corporations,  prohibit  the  building  of  railroads  across  streams 
or  water  courses  in  such  a  manner  as  to  permanently  obstruct  the 
stream  or  water  course  or  impair  its  nsefnlness  (Mansf.  Dig.  § 
5447,  par,  5),  from  which  it  follows  that,  although  the  Railroad  Com- 
pany may  have  the  right  to  construct  its  roadbed  in  the  state  of 
Arkansas,  it  can  neither  build  a  roadbed  under  its  railway  charter, 
nor,  without  the  oonsent  of  the  authorities  of  Cliicot  and  Desha  coun- 
ties, build  an  embankment,  either  of  which  will  permanently  inter- 
rupt the  free  flow  of  the  water  thi^>ngh  all  natural  channels. 

From  these  conclusions  it  would  seem  that  the  contract  between 
the  Tensas  Basin  Levee  Board  and  the  Railroad  Company  is  not  only 
ultra  vires  the  power  of  the  Levee  Board,  but  otherwise,  in  its  ob- 
jects and  purposes,  is  a  contract  impossible  to  perform. 

Section  2  of  Act  No.  77  of  1888,  which  amends  section  9  of  Act 
No.  59  of  1886,  provides  as  follows: 

"That  In  order  to  provide  additional  meanB  to  carry  out  the  purposes  of  this 
act,  and  to  furnish  resources  to  enable  said  board  to  assist  In  developing, 
establishing  and  completing,  either  within  or  without  the  state,  a  sj-stcm  of 
levees  and  other  works  of  public  Improvement,  designed  to  aid  In  protecting 
property  in  the  Tensas  Basin  Levee  District  from  dlsastrons  floods,  all 
laniLs  now  belonging,  or  that  may  hereafter  belong  to  the  state  of  Louisiana, 
and  embraced  within  the  limits  of  the  Tensas  Basin  Levee  District  as  h  -rein 
constituted,  shall  be,  and  the  same  hereby  are  given,  granted,  barga'.i.ed, 
donated,  conveyed  and  delivered  unto  said  Board  of  Levee  Commissioners  of 
the  Tensas  Basin  Levee  District.  •  •  •  Said  Board  of  Levee  Commissioners 
shall  have  the  power  and  authority  to  sell,  mortgage,  pledge  or  otherwise 
dispose  of  said  lands  In  sacb  manner  and  at  such  times  and  for  such  prices 
as  to  said  board  shall  seem  proper,  but  all  proceeds  .derived  therefrom  shall 
be  deposited  In  the  state  treasury  to  the  credit  of  the  Tensas  Basin  Levee 
District,  and  shall  be  drawn  out  only  upon  the  warrants  of  the  president  of 
said  board,  properly  attested  as  provided  in  this  act" 
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The  above  is  the  legislative  authority  for  the  Board  of  Levee  Com- 
missioners to  make  the  conveyance  of  the  lands  in  question  to  the 
Bailroad  Company.  By  the  first  contract  entered  into  between  the 
parties,  the  Bailroad  Company,  for  the  consideration  named, 

—"Agrees  and  binds  Itself  to  construct  and  complete  above  o,verflow,  In  a 
thorough  and  workmanlike  manner,  under  the  supervision  and  direction  of  the 
Board  of  State  Engineers  of  the  State  of  Louisiana,  and  thereafter  to  maintain, 
all  that  certain  embankment  or  portion  of  its  roadbed  proposed  by  said 
Railroad  Company  to  be  located  In  the  state  of  Arkansas,  between  a  point 
where  the  line  of  railroat*  projected  by  said  company  shall  cross  Crooked 

Bayou,  in  section ,  township south,  range west,  and  a  point 

on  the  northern  terminus  of  what  la  known  as  the  'Bayou  Macon  Bidge,'  in 
section ,  township south, ,  range west.  Said  embank- 
ment or  roadbed,  when  constructed,  may  be  forever  afterwards  used  as  its 
roadbed  by  the  said  Louisiana.  Arkansas  and  Missouri  Railroad  Company, 
its  sacceasors,  and  assigns.  The  course  of  said  embankment  Is  to  be  a  gen- 
eral northerly  and  southerly  direction  on  the  west  of  Bayou  Macon." 

The  second  contract  further  described  the  railroad  and  embank- 
ment to  be  constructed  as  follows : 

"And  to  continue  actively  and  earnestly  at  work  until  a  railroad  is  com- 
pleted and  In  operation,  northward  from  Delhi,  to  and  as  far  as  the  northern 
urminns  of  the  Bayou  Macon  Hills,  at  the  Boeuff  Cut-OCC,  in  Chicot  county, 
Arkansas.  And  said  Railroad  Company  further  covenants,  promises,  and 
agrees  so  [to]  complete  said  embankment  in  said  contract  agreed  to  be  con- 
structed, and  entire  line  of  railroad  from  Helleys,  Arkansas,  to  Delhi.  Louisi- 
ana. •  •  •  Fourth.  The  Louisiana,  Arkansas  and  Missouri  Railroad  Com- 
pany farther  coveiumts,  promises,  and  agrees,  not  only  to  keep  said  embank- 
ment across  said  Boeutr  Cut-Off,  In  Chicot  county,  Arkansas,  in  repair,  but 
also  to  place  thereon  a  standard-gauge  railroad,  and  to  maintain  and  operate 
the  said  railroad  after  H  is  completed." 

The  consideration  for  the  conveyance  of  the  land  as  stated  in  the 
contract  is  "the  completion  on  the  part  of  said  Railroad  Company 
of  the  embankment  in  the  state  of  Arkansas,  agreed  to  be  con- 
structed by  said  Railroad  Company  in  and  by  a  certain  contract  dated 
May  3rd,  1889." 

Prom  what  we  have  quoted,  it  will  be  seen  that  the  object  of  the 
contracts  between  the  parties  was  the  construction  of  an  embankment 
across  Boeuff  Cut-Off,  lowlands  in  the  state  of  Arkansas,  and  the 
building  and  operation  of  a  railroad  from  Helleys,  Ark.,  to  Delhi, 
La.  The  authority  given  to  the  Levee  Board  was  to  assist  in  devel- 
oping, establishing,  and  completing,  either  within  or  without  the 
state,  a  system  of  levees  and  other  works  of  public  improvement  de- 
signed to  aid  in  protecting  the  propertv  in  the  Tensas  Basin  Levee 
District,  etc. ;  and  this  naturally  brings  us  to  the  question  whether  the 
railroad  and  embankment,  the  object  of  the  contract  between  the 
parties,  were  public  improvements,  within  the  terms  and  meaning 
of  the  law  in  question. 

Counsel  for  appellee,  relying  upon  article  56  of  the  constitution  of 
Louisiana  of  1879,  as  follows: 

"The  funds,  credit,  property  or  things  of  value  of  the  state,  or  of  any 
political  corporation  thereof,  shall  not  be  loaned,  pledged  or  granted  to  or 
for  any  person  or  persons,  association,  or  corporation,  public  or  private;  nor 
shall  the  state,  or  any  political  corporation,  purchase  or  subscribe  to  the 
capital  stock  of  any  corporation  or  association  whatever,  or  for  any  private 
pnterprlse.  Nor  shall  the  state,  nor  any  political  corporation  thereof,  assume 
«7F.— 39 
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the  liabilHles  of  any  political,  mnnlclpal,  parochial,  private,  or  other  eorpot»- 
tlon  or  aaaoclatlon  wtaatsoeTer;  nor  shall  the  state  undertake  to  carry  on  th* 
bnsiness  of  any  such  corporation  or  association,  or  become  a  part  owner 
therein:  provided,  the  state,  through  the  general  assembly,  shall  have  power 
to  grant  the  right  of  way  through  Ita  public  lands  to  any  railroad  or  canaL" 

contends:  First,  that  it  was  beyond  the  power  of  the  legislature 
to  confer  upon  the  Tensas  Levee  Board  authority  to  contract  for  any 
worlc  or  any  levees  or  public  improvements  designed  to  prevent  the 
overflow  of  the  Tensas  Basin,  unless  the  work.  When  completed, 
should  be  owned  and  controlled  by  the  public,  and  not  by  any  private 
party;  second,  that  a  railroad,  although  upon  a  solid  embankment, 
is  not  a  work  of  public  improvement;  and,  third,  that  such  rail- 
road, although  it  may  be  in  some  sense  a  work  of  public  improve- 
ment, is  not  a  work  of  public  improvement  designed  in  fact  to  aid 
in  protecting  property  in  the  Tensas  Basin  Levee  District  from  ova-- 
flow. 

In  McEenzie  v.  Wooley,  39  La.  Ann.  944.  3  S6uth.  128,  a  case  much 
relied  upon  by  the  counsel  for  appellant,  it  was  declared  incidentally 
that  a  railway  is  a  public  improvement;  and  in  many  aspects  this 
is,  no  doubt,  true.  It  can  hardly  be  denied  that  an  embankment  or 
levee  designed  to  prevent  the  overflow  of  the  surplus  waters  of  the 
Mississippi  river  is  a  work  of  public  improvement.  The  record 
shows  with  regard  to  the  railway  embankment  in  question  that  the 
Louisiana  State  Board  of  Engineers  reported  to  the  governor  of  the 
state  as  follows: 

"The  Tensas  Basin  Levee  District  has  recently  entered  Into  an  agreement 

with  the  Louisiana,  Arkansas  and  Missouri  B.  R.  Company  to  construct  an 
embankment  on  the  west  side  of  Bayou  Macon,  and  across  the  stream  and 
lowlands  known  as  'BoeuflT  Cut-OfT.'  Such  an  embankment,  of  sufficient  length 
and  strength  to  confine  the  flood  waters  of  Its  eastern  side  In  case  of  breaks 
In  the  front  levee  along  the  Mississippi  river,  will  give  additional  secorlty 
against  overflow,  and  protect  the  major  part  of  the  district,  independently  of 
the  levee  system  along  the  front." 

The  contention  that  the  public  improvements,  assisted  by  the  Ten- 
sas Basin  Levee  Board,  and  designed  to  aid  in  protecting  property  in 
the  Tensas  Basin  Levee  District  from  overflow,  should  be  owned 
and  controlled  entirely  by  the  public  as  public  property,  is  not  well 
founded.  The  language  of  the  statute  forbids  such  a  narrow  con- 
struction. 

There  has  been  much  argument  with  regard  to  the  effect  to  be  given 
to  the  provision  of  the  third  contract,  which  stipulates  that: 

"The  Railroad  Company  agrees  to  complete  the  work  In  qnestlon  on  or 
before  December  3l8t,  1893,  unless  It,  Its  successors  or  as.slRns  are,  by  reason 
of  the  elements,  lltlRatlons,  strikes,  financial  panics,  epidemics,  or  any  other 
cause  unforeseen  or  beyond  the  control  of  said  Railroad  Company,  hindei-ed 
or  delayed  or  otherwise  prevented  from  properly  prosecuting  said  work,  in 
which  case,  time  not  being  of  the  essence  of  this  contract  It  Is  tmdcrstood  and 
agreed  that  the  dates  mentioned  shall  be  extended,  and  the  time  lost  shall 
not  be  counted." 

The  appellant  contends  that,  under  this  provision,  the  Railroad 
Company  could  not  be  put  in  default  at  the  commencement  of  this 
suit,  nor  since,  because  the  case  shows  that  there  have  been  financial 
panics  and  litigations  which  have  hindered  and  delayed  the  Railroad 
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Companj  in  prosecuting  the  work,  for  which  reasons,  and  because  it 
is  expressly  stipulated  that  time  was  not  of  the  essence  of  the  con- 
tract, the  Kailroad  C!ompany  is  entitled  to  further  delay  and  oppor- 
tunity to  prosecute  and  complete  the  work  before  the  contracts  pro- 
viding for  the  same  can  be  avoided  and  the  reccmveyance  of  the  lands 
can  be  demanded.  The  extraordinary  unilateral  contract  made  be- 
tween the  Levee  Board  and  the  Railroad  Company  furnishes  strong 
8upiK)rt  to  the  appellant's  contention;  and,  if  the  contracts  can  only 
be  declared  at  an  end  because  of  the  default  of  the  Eaihoad 
Company,  we  are  inclined  to  think  that  the  appellee  can  never  put 
the  Kailroad  Company  in  default,  no  matter  what  may  be  the  delay 
resulting.  The  laws  controlling  the  whole  matter,  however,  are  the 
Louisiana  laws;  and  under  well-recognized  Louisiana  law,  the  prin- 
ciples of  which  are  declared  in  article  2765,  Rev.  Civ.  Code  La.,  to  wit, 
"The  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain  he  has 
made,  even  in  case  the  work  has  already  been  commenced,  by  paying 
the  undertaker  for  the  expense  and  labor  already  incurred,  and  such 
damages  as  the  nature  of  the  case  may  require,"  the  Tensas  Basin 
Levee  Board  had  the  right  to  cancel  the  contract  and  demand  the  re- 
conveyance of  the  lands  in  question  at  any  time  on  paying  the  Kail- 
road Company  for  the  expense  and  labor  already  incurred  in  execut- 
ing the  contract,  and  such  damages  as  the  nature  of  the  case  required. 
The  institution  of  the  present  suit  may  be  taken  as  a  cancellation  of 
the  contract  on  the  part  of  the  Tensas  Basin  Levee  Board.  If  the 
contracts  are  held  void  because  ultra  vires,  equity  makes  it  the  duty 
of  the  Tensas  Basin  Levee  Board  to  restore  all  Uie  consideration  re- 
ceived from  the  Kailroad  Company  before  it  can  demand  the  recon- 
veyance of  the  lands.  The  Railroad  Company,  in  its  answer,  avers 
that  it  has  expended  in  good  faith,  in  procuring  the  right  of  way  on 
which  to  build  said  embankment,  in  the  building  of  the  same,  in  the 
prosecution  and  defense  of  litigation,  in  making  surveys,  and  in  other 
necessary  expenses  in  and  about  the  performance  of  said  contract,  a 
sum  in  excess  of  $100,000 ;  but  we  do  not  find  that  this  averment  is 
established  by  the  evidence,  nor  do  we  find  that  any  specific  sum,  nor 
any  sum  worthy  of  consideration,  has  been  expended  by  the  Railroad 
Company  otherwise  than  for  and  on  account  of  and  for  the  actual 
benefit  of  the  Railroad  Company  itself  in  the  preservation  of  its 
charter  and  franchises,  and  in  the  construction  of  its  own  roadbed  in 
the  main  distinct  and  apart  from  the  embankment  which  was  to  aid 
in  preventing  overflow.  Certain  it  is  that  the  case  does  not  show  that 
the  Railroad  Company  has  done  anything  from  the  date  of  the  first 
contract  to  the  commencement  of  this  suit  which  was  beneficial  to, 
or  in  any  wise  to  the  advantage  of,  the  Tensas  Basin  Levee  District, 
nor  that  the  Levee  Board  has  in  possession  anv  consideration  received 
from  the  Railroad  Company  which  equity  requires  to  be  restored. 

On  the  whole  case,  we  are  of  opinion  that  the  contracts  between 
the  Railroad  Company  and  the  Tensas  Basin  Levee  Board  for  the  con- 
struction of  the  specific  railway  and  embankment  in  the  state  of 
Arkansas,  without  the  consent  and  co-operation  of  the  Arkansas 
authorities,  was  ultra  vires  of  the  Tensas  Basin  Levee  Board; 
that,  because  of  the  existing  provisions  in  the  laws  of  the  state  of 


Digitized  by 


Google 


612  87  FEDERAL  REPORTER. 

Arkansas  and  the  opposition  of  the  levee  boards  of  Desha  and  Chicot 
counties  of  the  state  of  Arlsansas,  the  contracts  in  question,  in  their 
objects  and  purposes,  were  impossible  of  performance;  that  the 
Tensas  Basin  Levee  Board  had  a  right  to,  and  did,  cancel  the  said  con- 
tracts; that  in  no  aspect  of  the  case  is  the  Railroad  Ck)mpany  entitled 
to  compensation  for  work  done  and  expenses  incurred  in  carrying  out 
the  said  contracts,  nor  for  advantages  which  might  have  resulted  from 
the  performance  of  the  same  as  a  prerequisite  to  the  conveyance  of 
the  lands  in  question ;  and  that  in  all  respects  the  decree  of  the  cir- 
cuit court  appealed  from  should  be  aflQrmeid;  and  it  is  so  ordered. 


STORBOW  et  aL  v.  TEXAS  CONSOLIDATED  COMPBESS  &  MANU- 
FACTURING ASS'N. 

(Olrcnlt  Court  of  Appeals,  Fifth  Circuit    May  17. 1898.) 

No.  681. 

L  OOBPORATIONB— DnriDKNIM  ON  STOCK— POWBSS  OI*  DimCTOBS. 

While  It  Is  largely  a  matter  of  discretion  with  the  dlrecton  whether  to 
declare  a  dividend  out  of  the  proflts,  or  use  them  in  the  business  of  the 
company,  there  is  a  limit  to  this  discretion;  and  the  courts  will  not  allow 
them  to  oppress  the  holders  of  preferred  stock  by  i-efusing  to  declare  divi- 
dends when  the  net  proflts  and  character  of  the  business  clearly  warrant 
dividends, 
tl  Same— Preferred  Stock. 

The  face  value  of  preferred  stock  la  In  the  nature  of  a  debt  against  the 
corporation,  and  the  interest  thereon  becomes  a  debt  as  soon  as  It  can  be 
shown  there  are  profits  wherewith  to  pay  It 
8.  Equity  Jcribdiction. 

A  bill  by  a  holder  of  preferred  stock  against  a  corporation  aUeglDg  tbat 
it  has  refused  to  pay  its  guarantied  dividends  on  its  preferred  stock,  and 
refused  the  holders  thereof  their  rights;  that  Judgments  are  being  taken 
against  it;  that  it  is  insolvent,  and  cannot  be  operated  as  a  going  concern 
with  profit,  and  ought  to  be  disintegrated,  and  the  assets  divided;  tbat 
part  of  its  property  has  been  sold  without  authority;  and  asking  for  a 
lien,  the  foreclosure  thereof,  the  marshaling  of  the  assets,  and  the  api>olnt- 
ment  of  a  receiver,— presents  a  case  for  a  court  of  equity. 

Appeal  from  tbe  Ciircnit  C!onrt  of  the  United  States  for  the  Eastern 
District  of  Texas. 

The  original  bill  filed  In  this  case  November  18.  1890.  alleges  that  the  com- 
plainant Charles  Storrow  Is  a  resident  and  cltixeu  of  Brookllne.  In  the  8tat«> 
of  Massachusetts;  that  he  brings  this  suit  for  himself  and  all  others  similarly 
situated  and  interested,  to  make  themselves  parties  thereto,  and  complain;: 
of  the  Texas  Compress  &  Manufacturing  .\ssociation,  a  corporation,  with  Its 
principal  place  of  business  in  the  county  of  Smith,  state  of  Texas.  It  allept-a 
that  It  was  chartered  on  the  18th  day  of  March,  18S)1,  with  an  anthorizcil 
capital  of  $1,000,000,  divided  Into  10,000  shares;  its  purpose  was  the  manu- 
facture of  cotton,  cotton-seed  oil,  cotton  ties,  and  pressing  cotton;  that  in  ac- 
cordance with  a  vote  at  a  meeting  of  Its  stockholders  held  at  Ft  Worth,  Tex., 
on  the  11th  day  of  May,  1891,  and  In  accordance  with  section  2,  art.  7,  of  tto«- 
by-laws  approved  by  said  association,  seven  compresses  were  purchase*!; 
$700,000  of  common  stock,  and  $3.t().000  of  preferred  stock,  were  issued.  Sul  »- 
sequently,  four  other  bills  were  filed,  called  "aid  bills."  Said  complainaDts 
claim  to  be  owners  and  holders  for  value  of  some  400  shares  of  said  preferrt^a 
stock.  •  The  exact  terms  of  the  contract  made  by  the  company  with  tlie 
holders  of  the  preferred  stock  are  set  out  in  the  following  certificate: 
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"No.  186.  100  Shares. 

"Texas  Cousolldated  Compress  &  Mannfactaring  Association. 

•"This  Is  to  certify  tliat  Ctaarles  Storrow  la  the  owner  of  one  hundred  shares 
preferred  stocic,  of  the  par  value  of  one  hundred  dollars  each.  In  the  capital 
stock  in  the  Texas  Consolidated  Compress  &  Mannfactaring  Association, 
transferable  only  on.  the  books  of  the  association  In  person,  or  by  attorney  on 
sorrender  of  this  certificate. 

"This  certificate  is  entitled  to  a  guarantied  dividend  of  six  per  centum  per 
annom  on  the  numb^  of  shares  hereby  represented,  to  be  paid  only  out  of 
the  net  earnings  of  said  association,  payable  annually  on  the  first  day  of 
June  of  each  year;  and  until  such  dividends,  If  any,  are  paid,  no  dividend 
shall  be  declared  on  the  common  stock  of  this  association;  but  this  certificate 
is  not  entitled  to,  nor  shall  it,  participate  in  any  dividends  over  and  above 
said  guarantied  dividends  as  above  stated,  nor  is  It  entitled  to  vote  at  any 
stockholders'  meeting.  The  directors  of  this  association  shall,  at  their  annual 
meeting  in  each  year,  ascertain  the  net  profits  from  the  bnsiness  of  said  as- 
sociation, and  shall  then  and  there  declare  such  guarantied  dividend  of  six 
per  cent. 

"All  insurance  polides  upon  property  belonging  to  this  association  shall 
be  held  in  trust  by  said  association  for.  the  benefit  of  the  holders  of  these 
certificates;  and  in  the  event  of  the  dissolution  of  said  association,  either  by 
limitation  or  otherwise,  the  holders  of  preferred  shares  shall  be  entitled  to 
be  paid  In  fnll  prior  to  any  participation  In  the  assets  of  this  association  by 
other  stockholders.  The  company  reserves  the  right  to  Issue,  in  lieu  thereof, 
first  mortgage  bonds,  bearing  interest  at  the  rate  of  six  per  centum  per  annom, 
and  secured  by  mortgage  upon  all  the  compresses  of  this  association. 

"Tyler,  Texas,  June  24,  1893.  •  Jno.  M.  Duncan,  President. 

"[Seal.]  J.  D.  Moody,  Secretary." 

Article  7,  If  2  and  S,  above  referred  to,  are  as  follows: 

"Sec  2.  Not  exceeding  $50,000  In  six  per  cent  bonds  or  preferred  stock, 
bearing  six  per  cent,  interest,  or  entitled  to  six  per.  cent,  dividend,  and 
1100.000  in  common  stock,  shall  be  issued  on  each  compress  that  may  be 
owned  and  brought  Into  this  association.  Such  preferred  stock  shall  i>e  enti- 
tled to  six  per  cent  dividend  or  interest,  and  shall  not  be  entitled  to  vote. 

"Sec.  3.  On  the  Issuance  of  any  bonds  by  this  association,  the  association 
shall  put  aside,  of  the  earnings  of  the  association,  2  per  cent,  annually,  as 
a  sinking  fund  to  liquidate  the  bonds  thus  Issued,  before  any  dividend  is 
declared  on  the  common  stock." 

Complainant  further  alleges,  upon  information  and  belief,  and  so  charges 
the  fact  to  be,  that  it  was  the  intention  of  the  parties  who  originally  organized 
said  defendant  corporation,  and  all  of  the  stockholders  and  directors  of  said 
corporation  at  the  time  of  the  issuance  of  said  preferred  stock,  that  in  a 
reasonably  short  time  after  the  Issuance  thereof,  said  preferred  stock  should 
be  converted  into  and  substituted  by  first  mortgage  bonds  of  the  same  amount 
as  the  said  stock,  and  bearing  the  same  rate  of  interest  per  annum  as  is 
provided  that  the  said  ^tock  shall  bear,  and  that  the  first  mortgage  bonds 
should  be  secured  by  a  mortgage  upon  all  of  said  seven  compresses  then  and 
there  owned  by  the  defendant  association,  as  aforesaid;  that,  at  the  time 
complainant  and  others  acquired  said  stock,  It  was  known  and  generally 
understood,  and  complainant  verily  believed  it  to  be  the  plan  and  purpose 
of  suld  defendant  association,  and  of  all  its  officers,  directors,  and  stock- 
holders, to  sut>stltute  said  stock  with  first  mortgage  bonds  of  said  association, 
as  aforesaid,  and  that  said  preferred  stock  should  be  considered  as,  and  be 
in  etTect,  the  same  as  first  mortgage  bonds  of  snld  association,  and  the  holders 
thereof  considered  as  creditors  of  said  association  to  the  extent  of  such  pre- 
ferred stock  as  should  ~be  held  and  owned  by  them;  that  the  complainant 
was  induced  to  acquire  said  preferred  stock  upon  the  statement  and  repre- 
sentation of  J.  H.  Brown,  who  was  the  president,  and  John  A.  Brown,  who 
was  the  secretary,  of  said  association,  that  said  stock  was  in  effect  a  first 
mortgage  bond,  and  would  I>e  converted  Into  the  form  of  a  first  mortgage 
bond  at  an  early  date.  Complainants  claim  a  Hen  upon  the  net  prolits  of 
the  said  association  which  may  have  been  received  upon  any  of  its  property, 
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and  upon  any  property  or  betterments  that  may  have  been  acquired  by  the 
net  profits  from  the  business.  They  further  allege  that  sufficient  net  profit 
to  pay  the  dividends  due  them  on  the  preferred  stock  was  earned  during 
the  years  of  1892,  1893,  1894,  1893,  and  1896,  but  that  no  such  dividend 
was  declared  during  said  years,  and  that  said  association  has  wrongfully 
and  willfully  diverted  the  said  net  profits  in  divers  ways,  for  the  purpose 
of  depriving  complainants  of  their  dividends,  and  for  the  purpose  of  depre- 
dating and  destroying  the  value  of  the  preferred  stock,  so  the  owners  of  the 
majority  of  the  common  stock  might  purchase  it  at  a  nominal  price.  Xbey 
allege  a  scheme  on  the  part  of  the  holders  of  the  majority  of  the  common 
stock  to  wreck  the  corporation;  that  judgments  for  large  amounts  were 
being  obtained  against  the  company,  and  large  losses  had  occurred  by  the 
deposit  In  First  National  Bank  of  Tyler,  which  subsequently  failed;  that  the 
attorney  for  the  bank  was  the  president  of  the  defendant;  and  that  the  pres- 
ident of  the  bank  was  the  general  manager  of  the  company,  and  that  they 
so  kept  the  funds  of  the  company  knowing  the  condition  of  the  bank;  that 
on  May  4,  1897,  a  committee  was  appointed  to  prepare  a  plan  for  liquidating 
and  winding  up  the  affairs  of  the  association,  which  reported  the  debts  of 
the  association  to  be  $50,000,  preferred  stock  outstanding  $310,000,  and  the 
entire  compresses  owned  by  the  association  were  worth  J240,000.  A  com- 
mittee was  appointed  to  sell  the  property.  The  facts  disclosed  in  said  meet- 
ing were  that  the  assets  were  of  far  less  value  than  when  the  association 
commenced  business,  and  that  it  is  deeply  In  debt,  and  cannot  pay  its  debts 
in  due  course  of  business;  that  the  corporation  cannot  be  operated  as  a 
going  concern  with  any  profit;  and  ought  to  be  disintegrated,  and  the  assets 
divided;  that  the  association  loaned  its  credit  to  the  First  National  Bank 
of  Tyler  for  $16,000,  and  sold  the  compress  at  GatesvlUe  for  $15,000,  without 
authority:  that  the  association  has  refused  to  take  any  action  for  the  pro- 
tection of  the  preferred  stockholders,  and  Its  directors  deny  that  said 
stockholders  are  entitled  to  any  relief;  that  the  complainant  has  demanded 
of  the  defendant  that  the  dividends  to  which  he  Is  entitled  be  declared  and 
paid,  which  demand  has  been  refused. 

The  bill  concludes  with  a  prayer  for  a  receiver,  and  an  accounting  and  mar- 
shaling of  the  assets;  that  the  rights  of  all  creditors  be  ascertained,  and  the 
rank  In  which  they  are  to  be  paid  adjudged;  for  a  decree  compelling  the 
directors  to  declare  a  dividend;  that  the  preferred  stockholders  be  declared 
to  have  a  lien  upon  the  net  earnings  which  should  have  been  paid  to  them, 
or  upon  the  plant  and  properties  purchased  therewith  prior  to  the  lien  of  all 
others;  that  the  stock  be  adjudged  to  be  a  first  mortg.ige  bond  in  effect,  etc.; 
for  an  injunction  prohibiting  the  defendant  from  takjng  any  step  or  doing 
any  act  or  thing  that  may  affect  the  right  of  the  complainant  pending  the 
litigation,  or  which  may  interfere  with  the  enforcement  of  such  decree  as 
may  be  rendered;  that  complainant's  lien  be  foreclosed,  the  property  sold, 
cost  paid,  and  the  balance  of  proceeds  applied  to  the  indebtedness  of  the 
defendant  according  to  its  rank,  as  adjudged  by  the  court. 

Defendant's  demurrers  to  the  "aid  bills"  and  amended  bill  are  as  follows: 
"This  defendant,  by  protestation,  not  confessing  nor  acknowledging  any  of 
the  matters  or  things  in  said  bills  of  complaint  contained  to  be  true  in  stich 
manner  and  form  as  the  same  therein  set  forth  and  alleged,  doth  demar  to 
the  said  bills,  and,  for  causes  of  demurrer,  showeth:  (1)  That  It  appeareth 
by  each  complainant's  own  showing  by  each  of  said  bills  that  he  is  not 
entitled  to  the  relief  prayed  for  by  the  bills  against  the  defendant.  (2)  That 
there  is  no  equity  In  the  bills,  and  that  It  appears  from  the  face  thereof  that, 
if  the  complainant  be  entitled  to  any  relief,  they  have  a  full  and  adequate 
remedy  at  law.  (3)  That  it  appears  by  the  bill  that  the  complainants  are 
not,  nor  either  of  them,  creditors  of  the  defendant,  and  have  no  lien  upon 
the  property  of  defendant.  (4)  That  plaintiff's  suits  are.  In  effect,  to  dis- 
solve defendant  corporation,  and  to  distribute  Its  assets,  of  which  proceeding 
a  court  of  equity  hath  no  jurisdiction.  (.5)  That  there  are  in  the  bills  no 
facts  set  forth  showing  Insolvency  of  defendant,  but  merely  a  naked  aver- 
ment of  insolvency.  iG)  That  it  is  not  shown  by  said  bills,  nor  either  of 
them,  that  the  defendant  corporation  la  dissolved,  nor  that  there  exists  any 
cause  for  its  dissolution.  (T)  That  roniplainauts  do  not  show  that  they 
have  no  remedy,  through  the  corporation  itself,  for  the  alleged  Injuries  com> 
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plained  of.  (S)  That  complainants  do  not  allege  demand  on  tbe  corporation 
or  it*  officers  for  tbe  declaration  of  a  dividend,  nor  demand  for  tbe  pay- 
ment of  tbe  dividends  alleged  to  be  due.  (0)  Tbat  tbe  complainants  do  not 
sbow  tbat  they  are  those  for  whose  benefit  they  sue,  did  not  assent  to,  or 
that  tbey  protested  against,  any  of  the  acts  or  omissions  of  which  they  com- 
plain. (10)  That  the  bill  shows  that,  if  complainants  ever  had  any  cause 
for  action  against  the  defendant,  the  same  is  barred  by  their  own  lachea 
(11)  Tbat  while  tbe  bills  charge,  in  terms,  fraud  and  bad  faith,  they  set  out 
no  facts  or  circumstances  showing  the  same,  but  and  only  warranted  trans- 
actions, Innocent  in  themselves,  and  arising  from  tbe  exercise  of  tbat  dis- 
cretion and  Judgment  committed  to  tbe  directory  by  defendant's  charter, 
by-Iawa,  and  by  tbe  laws  of  the  land.  (12)  Tbat  wblle  said  bills  charge  a 
combination  or  conspiracy  between  H.  H.  Rowland  and  J.  D.  Moody,  two  of 
defendant's  stockholders,  to  depress  the  value  of  its  stock,  the  same  does 
not  show  how,  in  any  way,  the  corporation  Is  responsible  for  their  motives 
ot  actions,  or  bow  said  Moody  and  Rowland  'dictated'  and  'controlled'  the 
action  of  tbe  defendant  corporation.  In  any  other  way  than  by  voting  stock 
which  tbey  were  legally  entitled  to  vote.  (13)  That  paragraph  14  of  said 
original  bill  Insufficiently  charges  a  scheme  by  said  Rowland  and  Moody  to 
acquire  a  majority  of  the  common  stock  of  defendant  corporation,  without 
alleging  any  of  the  facts  or  circumstances  constituting  said  scheme,  or  that 
they  acquired  a  majority  of  said  stock  in  any  other  way  than  fairly  and 
I^aQy.  (14)  Tbat  such  of  tbe  allegailous  of  paragraph  14  of  tbe  original  bill 
as  are  introduced  by  the  words  'alleges  upon  Information  and  belief,'  and  by 
the  words  is  Informed,'  without  charging  such  allegations  to  be  true,  are 
InsnfBcient.  (15)  Tbat  the  said  bills  undertake  to  vary  or  rather  to  substitute/ 
by  parol  the  terms  of  a  written  Instrument,  the  foundation  of  tbe  action 
set  out  In  the  bills,  to  wit,  the  certificates  of  preferred  stock  in  defendant 
corporation,  upon  which  this  suit  Is  brought  (16)  That  neither  of  said  bills 
contains  allegations  tbat  tbe  plalntlfT  was  a  shareholder  In  the  defendant 
corporation  at  tbe  time  of  tbe  transaction  of  which  he  complains,  or  that 
his  shares  had  devolved  on  him  since,  by  operation  of  law,  nor  that  tbe  suit 
Is  not  a  collusive  one  to  confer  upon  a  court  of  the  United  States  jurisdic- 
tion of  a  case  of  which  It  would  not  otherwise  have  cognizance;  nor  do 
said  billB  set  forth  any  efFort  of  either  of  the  plaintiffs  to  secure  such  action 
as  tbey  desire  on  tbe  part  of  tbe  managing  directors  or  shareholders  of  de- 
fendant Wherefore,  and  for  divers  other  good  causes  of  demurrer  appear- 
ing on  said  bill,  the  defendant  dotta  demur  thereto.  It  prays  tbe  judgment 
of  this  honorable  court  whether  It  shall  be  compelled  to  make  any  answer 
to  said  bills,  and  It  humbly  prays  to  be  bence  dismissed,  with  its  reasonable 
coats  In  this  behalf  sustained." 

W.  S.  Herndon  and  Ben  B.  Cain,  for  appellant 
John  M.  Duncan,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
8WAYNE,  District  Judge. 

SWAYINE,  District  Judge  (after  stating  the  facts).  Much  of  the 
difficulty  arises  in  this  case  from  the  want  of  a  proper  understanding 
of  the  ^fference  between  the  common  stock  and  preferred  stock,  and 
the  respective  rights  of  the  holders  thereof.  Among  the  rights  of  the 
holders  of  common  stock  are  those  of  attending  and  voting  at  the 
meetings  of  the  corporation,  participation  in  the  election  of  ofiBcers, 
the  formation  of  by-laws,  the  participation  in  the  profits  and  losses, 
and  in  the  final  division  of  the  property  upon  dissolution.  A  share  of 
stock  has  been  defined  to  be  a  right  which  its  owner  has  in  the  man- 
agement, profits,  and  ultimate  assets  of  the  corporation ;  but  he  has 
no  legal  title  to  the  profits  or  property  of  the  corporation  until  a 
dividend  is  declared,  and  a  division  made  on  the  dissolution  ci  the  cor- 
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poration.  Common  stock  differs  in  many  ways  from  what  is  termed 
"preferred  stock."  The  owner  of  the  former  is  entitled  to  an  equal  pro 
rata  division  of  the  profits,  if  there  be  any,  but  has  no  advantage  of 
any  other  shareholder  or  class  of  shareholders  of  common  stock. 
Preferred  stock,  on  the  other  hand,  generally  entitles  its  owner  to 
dividends  out  of  the  net  profits  before  and  in  preference  of  the  holders 
of  the  common  stock.  Generally,  the  rights,  powers,  and  privil^es 
of  preferred  stockholders  depend  upon  the  terms  upon  which  it  is 
issued;  preferred  stock  making  a  multiplicity  of  forms,  according  to 
the  desire  or  ingenuity  of  the  stockholders,  and  the  necesmty  of  the 
corporation  itself.  The  percentage  of  preferred  stock  dividends  is 
always  fixed  l>efore  it  is  issued.  It  is  a  matter  of  contract,  and  may 
be  made  cumulative,  as  it  was  in  this  case.  Every  holder  of  preferred 
stock,  by  its  terms,  was  guarantied  a  dividend  of  6  per  cent,  per 
annum  thereon  to  be  paid  out  of  the  net  earnings  of  the  association, 
which  are  properly  the  gross  receipts,  less  the  expenses  of  operation, 
interest  on  debts,  and  other  liabilities  payable  first.  The  rest  is  the 
net  profits  out  of  which  the  shareholders  of  preferred  stock  should  be 
paid  the  6  per  cent,  dividend.  While  it  was  largely  a  matter  of  discre- 
tion with  the  board  of  directors  as  to  what  use  they  would  put  the 
profits  to,  whether  to  declare  a  dividend  or  use  them  in  the  business 
of  the  company,  there  is  a  limit  to  this  discretion ;  and  the  courts  will 
not  allow  the  directors  to  use  their  powers  oppressively  by  refusing  to 
declare  a  dividend  while  the  net  profits  and  character  of  the  business 
clearly  warrant  it.  This  rule  is  applicable  not  only  to  the  holders  of 
the  common  stock,  but  also  to  the  preferred  stock,  which  is  entitled, 
as  a  matter  of  right,  to  have  a  dividend  declared  out  of  the  net  profits, 
if  it  can  be  shown  that  the  directors  did  not  exercise  reasonable  dis- 
cretion in  withholding  the  same.  By  the  final  dissolution  of  the  cor- 
poration, the  holders  of  the  preferred  stock  would  be  entitled  to  re- 
ceive only  the  full  face  value  thereof,  after  which  the  balance  of  the 
property  would  be  equally  divided  among  the  common  stockholders 
The  bill  alleges,  and  the  demurrer  admits,  that,  during  the  time 
in  question,  the  association  had  earned  suilicieut  net  profits  from 
the  operation  of  the  compresses  to  pay  the  6  per  cent,  dividend  on 
its  preferred  stock.  It  also  states  that  the  said  association  wrong- 
fully and  willfully  diverted  the  net  profits  earned  by  it,  and  has 
used  and  appropriated  the  same  in  divers  and  sundry  ways  for  the 
purpose  of  depriving  the  complainants  of  their  dividends,  ;  nd  of 
destroying  the  value  of  the  preferred  stock;  and  this  was  done  by 
the  nuijority  of  holders  of  the  common  stock,  in  fraud  of  the  rights 
of  complainants.  While  it  has  been  determined  that  the  claim  c." 
the  holders  of  the  preferred  stock  against  the  corporation  is  not 
strictly  a  debt,  but  is  contingent  upon  the  existence  of  sufficient  net 
profits  to  pay  it,  it  is  evident  that  preferred  stock  is  only  a  security 
for  a  loan,  upon  which  a  certain  and  definite  interest  was  to  be  paid 
while  the  corporation  existed,  and  the  full  amount  thereof  returned 
to  the  lender  when  it  was  dissolved,  before  the  holders  of  the  com- 
mon stock  should  receive  anything.  The  preferred  stockholder  has 
no  vote  or  voice  in  the  management  of  the  corporation.  He  pos- 
sessed none  of  the  rights  of  a  common  stockholder  as  such,  and 
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aboat  the  oqIj  difference  between  him  and  the  ordinary  lender  of 
money  was  that  he  was  not  to  receive  his  interest  unless  there  were 
snfBcient  net  profits  to  pay  the  same.  Therefore,  so  far  as  the  face 
Taloe  of  the  preferred  stock  is  concerned,  It  is  in  the  nature  of  a 
debt  against  the  corporation,  and  the  interest  thereon  becomes  a 
debt  as  soon  as  it  can  be  shown  that  there  were  profits  wherewith  to 
pay  it,  and  becomes  a  lien  prior  to  the  rights  of  the  holders  of  com- 
mon stock  upon  the  net  earnings,  if  there  were  such,  for  the  amount 
of  the  dividend,  and  can  be  followed  wherever  invested  by  the  com- 
pany. This  contention  is  further  maintained  by  the  fact  that  the 
company  reserved  the  right  to  issue,  in  lieu  of  the  preferred  stock, 
first  mortgage  bonds,  bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  secured  by  a  mortgage  upon  all  the  compresses  of  the  as- 
sociation; thus  making  this  loan  represented  by  the  preferred  stock 
payable  at  any  time  upon  the  will  of  the  corporation. 

The  other  allegations  in  complainants'  bill  in  regard  to  Judgments; 
the  insolvency  of  the  corporation;  that  it  could  not  be  operated  as 
a  going  codcem  with  profit,  and  ought  to  be  disintegrated,  and  the 
assets  divided,  and  that  part  of  the  property  had  been  sold  with- 
out authority;  that  their  right  to  have  a  dividend  declared  on  their 
stock  had  been  neglected  and  refused ;  that  their  right  to  receive  the 
full  face  value  thereof  had  been  denied  by  the  corporation, — are 
matters  that  can  only  be  investigated  and  determined  by  a  court 
of  equity.  The  investigations  of  the  amount  of  the  net  income,  and 
the  proper  disposition  thei«of,  the  marshaling  of  assets,  the  prior- 
ity of  liens,  and  the  foreclosure  of  same,  as  well  as  the  prayer  for 
injunction  and  receiver  pendente  lite,  are  proper  matters  for  the 
consideration  of  the  chancellor,  and  cannot  be  proceeded  with  in  a 
court  of  law.  The  case  made  by  the  bill,  if  sustained  by  proof,  would 
undoubtedly  entitle  complainants  to  relief.  Therefore  the  decree 
dismissing  the  bill  is  reversed,  and  the  case  remanded,  with  instruc- 
tions to  grant  a  rehearing  in  the  case,  and  proceed  as  equity  may 
require. 


TANVALKBNBERO  et  al.  ▼.  AMERICAN  FBBBSHOLD  LAND  MOBTGAQB 
CO.  OP  LONDON,  Limited. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    May  10,  1898.) 

No.  641. 

L  UoRTOAaBB — UucBSTAiifTT— Parol  Etibskck. 

Where  the  only  property  o-wned  by  a  mortgagor  In  a  certain  quarter 
aectioa  is  the  portion  lying  south  of  a  creek,  which  portion  contains 
about  80  acres,  a  mortgage  describing  land  as  "thirty  acres  In"  said 
quarter  section  Is  not  so  vague  and  Indefinite  aa  to  be  Incapable  of  being 
aided  by  parol  proof. 

i  MORTOAOBS— UsrCKBTAINTT— POSSESBIOH. 

Where  land  Is  conveyed  by  a  mortgage,  by  uncertain  terms  of  de- 
scription. It  is  not  indispensable  to  .the  identlflcatlon  of  the  land  that  the 
mortgagee  should  bare  been  placed  in  actual  possession.  ' 

l  MoBTOAOBa—UHCEBTAiNTT— Notice. 

Where  a  mortgage  describes  land  as  "thirty  acres  In"  a  certain  quarter 
section.  It  Is  not  necessary  that  such  land  should  be  laid  off  in  the  form 
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of  a  square,  one  angle  of  which  conforms  to  the  Boath-trest  angle  of  the 
quarter  section;  and,  where  the  only  land  In  such  quarter  aectlon  be- 
louRing  to  the  mortgagor  Is  90  acres  lying  south  of  a  certain  creek,  the 
judgment  creditors  of  the  mortgagor  will  be  charged,  by  the  record  of 
the  mortgage,  with  notice  of  the  mortgagee's  interest  in  such  land. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

E.  W.  Walker,  for  ^ppellant& 
Milton  Holmes,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

McCORMICK,  Circuit  Judge.  On  and  prior  to  April  9, 1886,  Daniel  H. 
Turner  owned  a  plantation  in  Madison  county,  Ala.,  containing  2.4<Jo 
acres,  embracing  certain  half  sections,  quarter  sections,  and  small- 
er parts  of  sections,  contiguous  to  each  other,  aggregating  365  acres. 
The  latter  portion  embraced  what  is  described  as  W.  ^  of  S.  W.  i  of 
section  33,  township  1,  range  2  W.,  80  acres;  S.  W.  part  of  the  N.  W. 
i  of  section  33,  township  1,  range  2  W.,  30  acres ;  14  acres  in  N.  W.  i  of 
section  33,  township  1,  range  2  W., — ^which  124  acres,  together  with 
the  N.  W.  i  of  section  32,  township  1,  range  2  W.,  160  acres,  and  the  E. 
i  of  the  S.  E.  i  of  section  32,  township  1,  range  2  W.,  80  acres,  and  1 
acre  in  the  S.  E.  part  of  section  29,  township  1,  range  2  W.,  made  up 
the  36&  acres,  and  constituted  the  tract  described  as  the  Mill  tract  in 
the  plat  mariced  "Exhibit  4,"  attached  to  the  deposition  of  Joseph  H. 
Sloss  in  the  record  in  this  case.  On  the  tract  thus  described  as  the 
Mill  tract,  and  on  the  south  bank  of  Limestone  creek,  there  stood  one 
grist  mill  and  flouring  mill,  run  bj  water  power,  in  a  frame  building 
four  stories  high,  new,  and  in  complete  order.  On  this  2,405  acres  the 
owner,  Daniel  H.  Turner,  applied  for  and  obtained  a  loan  of  |16,000 
from  the  American  Freehold  Land  Mortgage  Company  of  London, 
Limited,  the  appellee.  He  executed  to  the  appellee  his  mortgage,  bear- 
ing date  April  9, 18S6,  on  all  of  the  land  above  referred  to,  describing  a 
part  of  the  landa8"thirty(30)  acres  in  the  southwest  part  of  the  north- 
west quarter  of  section  thirty-tliree  (33)."  This  mortgage  was  duly  re- 
corded on  April  17,  1886.  On  July  6,  1891,  the  land  embraced  in  this 
mortgage  was  put  to  sale  according  to  its  terms,  and  duly  purchased 
by  the  appellee  at  and  for  the  sum  of  |17,600;  that  being  the  highest, 
best,  and  last  bid  therefor  at  the  sale.  On  August  27,  1891,  J.  V'an- 
valkenberg  &  Sons,  the  appellants,  recovered  a  judgment  in  the  state 
court  of  Madison  county,  Ala.,  in  the  sum  of  $997.85  and  costs  of  suit, 
which  judgment  they  caused  to  be  diily  recorded  on  the  next  day,  An- 
gust  28,  1891,  in  the  proper  office  in  Madison  county.  .Via.  They 
had  duly  issued  executions  on  their  judgment,  which  were  levied  from 
time  to  time  on  different  property  as  the  property  of  the  defendant 
in  the  judgment,  but  without  any  sale  thereunder  until  the  issuance 
of  an  alias  execution  on  the  2d  day  of  August,  1893,  which  was  levied 
on  all  of  the  N.  W.  i  of  section  33,  township  1,  range  2  W.,  wliich  lies 
on  the  south  or  west  side  of  Limestone  creek,  all  in  Madison  county, 
state  of  Alabama,  and  levied  uiwn  as  the  property  of  Daniel  H.  Turner, 
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under  which  levy  and  execution  the  sheriff  did  on  the  4th  day  of  Sep- 
tember, 1803,  sell  the  property  last  above  described  to  J.  .Vanvalken- 
berg  &  Sons,  and  executed  to  them  a  deed  therefor.  On  April  8, 
1895,  the  appellants  brought  a  suit  of  ejectment  against  the  appellee 
in  the  state  coiu't,  which  was  duly  remos'ed  into  the  circuit  court; 
and  to  enjoin  the  prosecution  of  which  action,  and  cancel  the  sheriff's 
deed  as  a  cloud  upon  appellee's  title,  this  bill  was  exhibited..  It  is 
shown  that  by  due  proceedings  in  the  chancery  court  of  Madison 
county,  Ala.,  the  appellee  had  procured  to  be  reformed  and  corrected 
the  description  of  the  land  referred  to  in  the  mortgage  as  "thirty  (30) 
acres  in  the  southwest  part  of  the  northwest  quarter  of  section  thirty- 
three  (33),"  so  that  the  description  thereof  shall  read:  "All  of  the 
northwest  quarter  of  section  33,  on  the  south  side  of  Limestone  creek, 
containing  30  acres,  more  or  less,  township  1,  range  2  west,  being 
part  of  tiie  Bayless  Mill  property;  including  the  mill  and  appur- 
tenances thereto.  •  •  •»  The  appellants  were  not  made  parties 
to  the  equity  proceeding  for  the  reformation  and  correction  of  the 
description  of  this  land  in  the  mortgage.  They  claim  that  the  land 
in  controversy  is  not  embraced  in  the  description,  as  originally  writ- 
ten in  the  mortgage,  and  that  by  the  record  of  their  judgment  against 
the  mortgagor  they  obtained  a  lien  upon  the  land  equivalent  to  the 
right  that  would  have  been  acquired  by  a  purchaser  for  value  without 
notice  of  the  appellee's  equity.  They  also  claim  that  they  had  a  lien  by 
reason  of  the  issuance  from  term  to  term  and  levy  of  executions  under 
their  judgment  previous  to  and  up  to  the  time  of  the  sale.  They  refer 
to  and  rely  upon  section  2894  of  the  Code  of  Alabama  (1886),  as  con- 
strued by  the  supreme  court  of  the  state  in  several  recent  cases,  but 
especially  in  Winston  t.  Hodges.  102  Ala.  304-310,  15  South.  528, 
and  the  cases  therein  cited.  The  view  that  we  have  taken  of  the 
facts  of  this  case  makes  it  unnecessary  for  us  to  review  the  Alabama 
decisions,  and  the  various  provisions  of  the  Alabama  Code,  or  the 
other  authorities  cited  by  either  of  the  parties. 

The  appellants  assume,  and  it  appeals  that  the  appellee  impliedly 
concedes,  that  the  land  described  as  30  acres  in  the  S.  W.  part  of  the 
N.  W.  i  of  section  33  embraces  only  the  land  contained  within  a  sur- 
vey beginning  at  the  8.  W.  corner  of  the  N.  W.  i,  and  laid  off  in  a 
square  form.  Counsel  for  the  appellants  insisted  in  his  oral  argument 
that  the  law  so  required.  He  was  asked  by  one  of  the  members  of 
this  court:  "What  law?  The  statute  law  of  Alabama,  or  the  com- 
mon law,  or  any  generally  recognized  law?"  He  did  not  refer  us  to 
any  authority,  either  in  the  statutes  of  Alabama,  or  other  statutes, 
or  course  of  judicial  decision,  demanding  recognition  of  his  proposition 
as  settled  law.  With  as  much  care  as  our  limited  time  permits,  we 
have  examined  the  Alabama  Code,  and  can  find  no  provision  therein 
that  supports  the  proposition  so  confidently  advanced  by  the  appel- 
lants' counsel,  that  the  description  in  the  mortgage  cannot  embrace 
any  land  in  the  S.  W.  part  of  the  N.  W.  i  of  section  33  that  does  not 
fall  within  a  square  of  that  area,  beginning  at  the  S.  W.  comer  of  the 
N.  W.  i,  and  having  for  two  of  its  lines  the  lines  of  the  quarter  section. 
If  there  is  any  general  law  to  that  effect,  of  which  we  are  charged 
with  judicial  notice,  the  members  of  this  court  have  not  actual  knowl- 
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edge  of  it.  We  are  aware  that  in  some  of  the  states  provisions  are 
made  for  tax  sales,  which  require  the  offering,  when  necessary,  of 
land  to  the  bidder  who  will  take  the  smallest  number  of  acres  of  the 
land,  and  pay  the  tax  and  charges  due  on  the  whole  tract  out  of 
whidi  such  number  of  acres  is  to  be  taken ;  and  as  a  necessary  part  of 
such  regulation  the  statute  in  such  cases  provides  how  a  small  number 
of  acres  shall  be  taken  out  of  the  larger  ti'act,  giving  a  beginning 
comer,  hnd  the  form  in  which  the  surrey  shall  be  made  so  a£  to  in- 
clude the  number  of  acres.  We  do  not  find  this  provision,  how^ever, 
in  the  Alabama  Code.  On  the  contrary,  it  appears  that  even  in  tax 
sales  a  special  designation  of  the  land  to  be  suld,  as  far  as  it  is  prac- 
ticable to  make  it,  shall  be  made  by  the  public  oflicer,  and  only  so 
much  offered  for  sale  as  will  meet  the  delinquent  taxes,  penalties,  and 
charges. 

Daniel  H.  Turner  acquired  this  property  from  Mary  A.  Bayless. 
Arthur  H.  Bayless,  Leona  V,  Bayless,  and  Beatrice  A.  Peai-son,  joined 
by  her  husband,  William  J.  Pearson;  she  (Beatrice  A.)  being  a 
daughter  of  Reuben  W.  Bayless.  The  deeds  from  these  grantors  to 
Daniel  H.  Turner  were  duly  recorded  in  1882.  They  describe  the 
property,  so  far  as  it  affects  this  contest,  thus:  "All  of  N.  W,  \  south 
of  Limestone  creek,  S.  33,  T.  1,  R.  2  west;  30  acres  S.  part  N.  W.  J. 
S,  33,  T.  1,  R.  2  west."  It  clearly  appears  from  the  record  in  this 
case  that  there  are  only  about  30  acres  of  the  N.  W.  J  of  section  33 
on  the  south  side  of  Limestone  creek,  and  that,  therefore,  the  descrip- 
tion in  the  deed  to  Daniel  H.  Turner  from  the  Bayless  grantors 
is  not  susceptible  of  any  other  reasonable  construction  than  that 
which  conveys  all  of  the  N.  W.  i  of  section  33  on  the  south  side  of 
Limestone  creek,  containing  30  acres,  more  or  less,  in  township  1, 
range  2  W.  It  is  not  shown  by  the  record  that  Daniel  H.  Tui-ner  owned 
any  land  in  the  N.  W.  i  of  section  33,  except  this  30  acres  acquired 
from  his  Bayless  grantors.  On  the  contrary,  it  affirmatively  ap- 
pears in  the  exhibits  to  the  depositions  that  the  records  of  Afadisou 
county  do  not  show  such  ownership  of  any  other  portion  of  this 
quarter  section  to  have  been  in  Daniel  H.  Turner  at  any  time.  "The 
description  of  the  land  involved  in  this  controversy,  as  given  in  the 
mortgage  to  the  appellee,  is  not  so  vague  and  indefinite  as  to  be  in- 
capable of  being  aided  by  parol  evidence  of  identification,  when  read 
in  the  light  of  the  circumstances  surrounding  the  contracting  parties 
at  the  time  the  conveyance  was  made.  Nor  would  it  be  necessary 
that  the  mortgagee  should  have  been  placed  in  actual  possession  of 
the  premises;  that  being  only  one  of  the  usual,  but  not  indispensable, 
modes  of  identifying  lands  conveyed  by  uncertain  terms  of  descrip- 
tion." This  language  is  taken  from  the  opinion  of  the  court  in  O'Neal 
V.  Beixas,  85  Ala.  80,  4  South.  745.  The  description  in  the  mortgage 
in  that  case  reads,  "A  lot  of  land  near  Florence,  north  of  the  fair 
grounds,  containing  35  acres,  more  or  less," — ^a  description  not  cily 
very  Uke,  but  certainly  as  vague  as,  the  description  of  the  land  in 
question  in  the  appellee's  mortgage. 

Without  considering  the  question  of  notice  to  the  appellants,  as 
lis  pendens  purchasers  after  the  institution  of  the  equity  proceeding 
to  reform  the  mortgage,  or  the  question  of  notice  to  them  by  reason 
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of  their  attorneys'  former  connection  with  the  appellee  aild  its  litiga- 
tion in  connection  with  this  land,  it  seems  clear  to  us  that  th6  ap- 
pellants are  chargeable  with  notice  of  the  appellee's  right  in  this 
land  by  reason  of  the  record  of  the  mortgage  itself.  The  mortgagor 
thought  he  was  conveying  in  mortgage  the  land  on  which  the  grist 
mill  and  flooring  mill  stood.  It  was  his  intention  to  do  so.  The 
appellee  thought  it  was  receiying  a  conveyance  in  mortgage  to  the 
land  upon  which  the  mill  plant  stood.  The  court  of  chancery  has 
decreed  that  this  property  was  embraced  in  the  mortgage.  The 
claim  of  the  appdlants  rests  solely,  as  far  as  we  can  discover,  up<A 
the  assumption  that  by  srane  fixed  law — whose  origin,  or  the  evidence 
of  its  existence,  we  have  failed  to  discover — 30  acres  out  of  the  S. 
W.  part  of  the  N.  W.  ^  of  section  33  could  only  be  laid  off  in  the  form 
of  a  square,  one  angle  of  which  conforms  to  the  S.  W.  angle  of  the 
quarter  section.  We  think  the  appellants'  claim  has  i>o  support 
either  in  law  or  equity,  and  therefore  the  judgment  of  the  circuit 
oourt  is  affirmed. 


MIIiliER  ▼.  MOKLBY  FINISHING  MAOH.  CO. 

(Circuit  Oonrt  of  App^s,  First  Circuit.    April  15, 1SS6.) 

No.  241. 

flPBOiFio  Pkbformance— Prelimihart  Injcnctioh. 

In  a  suit  for  specific  performnnce  of  an  alleged  contract  for  tlie  assign- 
ment of  a  large  number  of  patents  belonging  to  defendant,  a  prelimlnary 
injunctlon,  InvolTing  the  defendant  in  much  inconvenience  and  possible 
loss,  should  not  be  granted,  restraining  him  from  selling  or  otherwise 
disposing  of  a  list  of  patents  enumerated  as  qpmlng  wl&ln  the  agree- 
ment, where  one  of  the  terms  of  the  contract  is  so  indefinite  as  to  make 
It  donbtfnl  whether  the  court  could  enforce  it,  and  where  it  is  also  doubt- 
ful whether  some  of  the  patents  for  which  the  injunction  is  sought  are 
embraced  within  the  terms  of  the  contract. 

Appeal  from  the  Girctdt  <3oart  of  the  United  States  for  the  District 
of  Massachusetts. 

This  was  a  bill  by  the  Morley  Finishing  Machine  Company,  a  corpo- 
ration organized  under  the  laws  of  Maine,  against  Oliver  A.  Miller,  a 
citizen  of  Massachnsetts.  for  specific  performance  of  a  contract.  In 
the  circuit  court  a  preliminary  injunction  was  granted,  restraining 
the  defendant  from  selling,  assigning,  or  transferring  certain  patents 
owned  by  him,  and  which  were  alleged  to  be  subject  to  the  agreement 
sought  to  be  enforced.     From  this  order  the  defendant  has  appealed. 

The  vol  contains  the  following  allegation,  among  others: 

(1)  The  plaintiff  company  is  the  owner  of  a  number  of  United  States-  letters 
patent  covering  inventions  and  improvements  In  tree  feet  or  boot  trees  and 
bQOt-treeing  machines,  used  by  boot  and  shoe  manufacturers  In  the  finishing 
of  boots  and  shoes,  and  was  organized  for  the  pnrpoae  of  manufacturing  tree 
feet  or  boot  trees  and  boot-treeing  machines  embodying  the  Inventions  and 
Improvepients  covered  by  said  patents  or  such  other  patents  as  It  might  ac- 
qufre.  and  selling  or  leasing  the  machines  and  appliances  so  manufactured. 
The  defendant.  Miller,  is  the  owner  of  a  large  number  of  patents  and  rights 
In  patents  covering  other  Inventions  and  Improvements  in  the  same  line  as 
those  covered  by  the  plaintiff's  patents,— that  is  to  say,  in  boot  and  shoe 
trees  or  tree  feet  and  boot-treeing  machines  and  devices,  to  be  used  In  coq- 
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nectlon  therewith,  and  machinery  to  be  tised  In  the  finishing  of  boots  and 
shoes',  and  accompltBhing  the  same  or  similar  results  as  the  boot  trees  and 
boot-treelng  machines  covered  by  the  plaintiff's  patents,— and  for  some  years 
past  has  been,  and  Is  now,  engaged  in  manufacturing,  In  a  shop  or  factory 
owned  by  him  In  said  Brockton,  boot  trees  and  boot-treelng  machines  and 
devices,  to  be  used  In  connection  therewith  under  his  said  patents,  and  In 
selling  or  leasing  the  same;  and  such  boot  trees,  boot-treelng  machines,  and 
devices  manufactured  by  the  defendant.  Miller,  are  widely  distributed  In  boot 
and  shoe  factories  throughout  the  United  States. 

The  bill  then  enumerates  certain  patents  as  being  among  those 
owned  by  the  defendant,  Miller.  The  contract  which  the  bill  seeks 
to  enforce  related  to  these  patents.  It  was  negotiated  in  behalf 
of  the  complainant  bj  Charles  A.  Sinclair,  one  of  its  directors,  and 
was  dated  October  9, 1897;  being  in  full  as  follows: 

Memorandum  of  an  agreement  made  this  day,  between  Mr.  O.  A.  MlUer,  of 
Brockton,  Mass.,  and  the  Morley  Finishing  Machine  Company,  by  Wm.  B. 
Lewis,  of  Boston,  president  of  said  company,  wituesseth  as  follows:  In  con- 
sideration of  one  dollar,  and  other  valuable  consideration,  receipt  of  which 
Is  hereby  acknowledged  each  to  the  other,  the  said  Miller  agrees  to  turn  over 
and  transfer  his  business  in  tree  feet,  tree-feet  machinery,  all  patents,  all 
machines,  tools,  and  fixtures,  and  everything  pertaining  to  the  manufacturing 
of  said  machines  and  said  tree  feet,  to  the  said  Morley  Finishing  Machine 
Company  or  its  representatives,  and  further  agrees  that  he  will  not  engage 
in  any  business,  during  the  life  of  the  said  Morley  Finishing  Machine  Com- 
pany's patent,  that  shall  In  any  way  interfere  or  injure  said  tree-feet  business. 
In  consideration  and  upon  the  promise  of  the  said  Morley  Finishing  Machine 
Company  to  take  the  necessary  steps  immediately  to  increase  the  capital 
stock  of  their  company  to  three  hundred  and  fifty  thousand  dollars,  the  said 
Miller  to  receive  outright  one  hundred  thousand  dollars  of  this  stock,  and 
fifty  thousand  dollars  to  be  put  Into  the  treasury  of  said  Morley  Finishing  Ma- 
chine Company.  It  is  understood  and  acreed  that  tlie  said  Miller,  In  consid- 
eration of  his  turning  ov^r  the  above-mentioned  business,  patents,  machinery, 
tools,  and  fixtures,  and  everything  that  pertains  to  the  business  excepting 
his  real  estate,  shall  be  elected  manager  of  said  business  for  the  term  of  one 
year,  receiving  as  compensation  for  his  services  five  thousand  dollars,  payable 
in  equal  quarterly  payments.  It  Is  further  understood  and  agreed  that  the 
Morley  Finishing  Machine  Company  shall  have  the  use,  for  one  year  from  the 
date  of  this  transfer,  of  the  said  real  estate,  power,  and  plant,  and  everything 
that  pertains  to  the  manufacturing  of  tree  feet  now  used  by  the  said  Miller, 
free  of  expense  to  the  said  Morley  Finishing  Machine  Company  during  that 
time,  or  for  such  less  time  as  said  Morley  Finishing  Company  may  occupy  It. 
It  Is  agreed  by  both  parties  to  this  agreement  that  this  agreement  shall  be 
submitted  to  Messrs.  Fish.  Richardson  &  Storrow,  who  shall  draw  up  an  agree- 
ment, which  shall  be  signed  by  l>otb  parties  to  this  agreement,  which  shall 
insure  the  faithful  performance  of  everything  outlined  in  this  agreement; 
and  It  Is  further  agree<l  that  the  agreement  and  transfer  shall  go  into  effect 
as  of  November  first,  eighteen  hundred  and  nlnety-soven.  Witness  our  hands 
and  seals,  this  ninth  day  of  October,  eighteen  hundred  and  ninety-seven. 

William  B.  Lewis,  President.    [Seal.] 

Morley  Flnlslilng  Machine  Co. 
Oliver  A.  Miller. 

Witnesses: 

J.  F.  Springfield. 
Edw.  C.  Storrow. 

On  October  11, 1897,  Mr.  Sinclair  addressed  the  following  letter  to 
Mr,  Lewis: 

Manchester  and  Lawrence  Railroad,  Boston,  Mass.,  October  11,  1807. 
William  Lewis,  Esq.,  President  Morley  Finishing  Machine  Company— Dear 
Sir:    Mr.  Miller  has  just  been  in  to  see  me,  and  has  called  my  attention  to  the 
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fact  that,  In  the  agreement  which  we  signed  for  the  consolidation  of  onr 
businesses,  we  omitted  to  state  the  fact  that  he  was  to  receive  cash  for  his 
merchandise.  This  was  my  understanding,  and  was  what  we  agreed  to  do 
with  Mr.  Miller.  Leaving  It  out  of  the  signed  agreement  was  an  oversight, 
and  it  Is  entirely  proper  he  should  have  something  to  show  what  the  under- 
standing Is.  If  you  agree  with  me  as  to  the  Intention,  I  will  ask  you  to  please 
indorse  on  the  back  of  this  your  approval.  I  think  this  will  cover  the  necessi- 
ty, as  Mr.  Fish  Is  to  draw  up  an  agreement,  and  can  embody  this  part  of 
the  transaction  in  the  agreement  which  we  will  all  finally  sign. 

Yours,  truly,  [Signed]    Chas.  A.  Sinclair. 

Indorsed  as  follows: 

My  understanding  is  the  same  as  outlined  within,  and  we  will.  In  the  agree- 
ment to  be  drawn  by  Messrs.  Fish,  Richardson  &  Storrow,  have  It  fully  set 
forth. 

[Signed]  WlUiam  B.  Lewis,  President, 

Boston,  Oct  11/07.  Morley  Finishing  Machine  Company. 

The  bill,  after  setting  out  the  agreement  of  October  9,  1897,  and 
alleging  various  steps  taken  on  its  part  by  way  of  performance,  pro- 
ceeded as  follows: 

And  the  plaintiff  company  further  avers  that  the  said  agreement  of  October 
9,  1897.  was  submitted,  as  provided  by  Its  terms,  to  Messrs.  Fish,  Richardson 
&  Storrow,  counsel  for  the  piaintlfT  company,  who  have  drawn  up  an  agree- 
ment, a  copy  of  which  is  hereto  annexed,  marked  "Exhibit  B,"  which  has 
been  duly  executed  by  the  plaintiff  company,  and  which  by  Its  terms  secures 
the  faithful  performance  by  both  parties  of  everything  outlined  In  said  agree- 
ment of  October  9,  1897;  and  the  plaintiff  company  has  tendered  said  agree- 
ment so  prepared  and  so  executed  by  it  to  the  defendant  for  his  signature; 
and  that  the  defendant  has  refused  to  execute  ^e  same,  or  to  execute  any 
other  proper  Instrument  turning  over  and  transferring  hla  said  business, 
patents,  and  other  property  to  the  plaintiff,  as  provided  in  the  said  agree- 
ment of  October  9,  1897,  aud  has  refused  and  still  refuses  to  perform  or 
carry  out  bis  said  agreement  in  any  respect,  and  has  retained  said  business, 
patents,  and  other  property  for  his  own  use,  and  has,  by  the  use  of  said 
business,  patents,  and  other  property,  carried  on  a  business  of  manufacturing, 
selling,  and  leasing  boot  trees  and  other  boot-treeing  machinery  in  competition 
with  the  plaintiff  with  great  profit  to  blm,  but  to  what  amount  the  plaintiff 
Is  Ignorant  and  cannot  learn  save  by  the  discovery  herein  prayed  for,  and 
to  the  great  and  irreparable  damage  of  the  plaintiff,  and  proposes  to  continue 
said  wrongful  acts.  And  yonr  orator  Is  informed  and  believes  that  the  said 
defendant,  contriving  to  Injure  the  plaintiff,  and  to  place  it  forever  out  of  the 
power  of  this  plaintiff  to  secure  the  performance  of  said  contract,  and  wholly 
regardless  of  his  agreement  with  the  plaintiff,  is  secretly  planning  to  sell  the 
most  valuable  parts  of  said  business,  property,  and  patents  to  some  person 
or  persons  to  the  plaintiff  unknown:  and,  unless  restrained  by  the  order  of 
this  honorable  court,  the  said  defendant  will  actually  make  said  sale  and 
transfer,  whereby  the  rights  secured  to  the  plaintiff  by  said  agreement  will 
lie  rendered  worthless. 

The  Exhibit  B  mentioned  in .  the  bill  as  having  been  prepared  by 
complainant's  counsel  for  the  purpose  of  carrying  the  agreement  of 
October  9, 1897,  into  effect,  is  here  set  out  in  full: 

Exhibit  B. 

This  agreement  and  assignment,  made  this day  of ,  A.  D.  1897, 

hy  and  between  Oliver  A.  Miller,  of  Brockton,  Massachusetts,  and  the  Morley 
Finishing  Machine  Company,  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Maine,  hereinafter  called  the  "Morley  Company,"  witnesseth: 

That  whereas  said  Miller,  by  the  terms  of  a  certain  agreement  dated  Octo- 
ber 9th,  1897,  agreed  to  turn  over  and  transfer  to  the  Morley  Company  his 
businesa  in  tree  feet,  tree-feet  machiner>-,  all  patents,  all  machines,  tools. 
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and  fixtures,  and  everything  pertaining  to  the  manufacturing  of  said  ma- 
cliines  and  said  tree  feet,  excepting  Ills  real  estate,  for  the  consideration  set 
out  in  Baid  agreement;  and  whereas  tiie  capital  stock  of  the  Morley  Company 
has  been  Increased  as  provided  in  said  agreement,  except  that  by  the  agree- 
ment of  the  parties  said  increase  was  to  five  hundred  thousand  dollars  Instead 
of  to  three  hundred  and  fifty  thousand  dollars,  and  the  Morley  Company  has 
Issued  and  delivers  to  said  Miller  simultaneously  herewith  a  certificate  for 
ten  thousand  shares  of  its  capital  stock,  of  the  par  value  of  one  hundred  thou- 
sand dollars,  and  has  In  its  treasury  twenty  thousand  shares  of  its  capital 
stock,  of  the  par  value  of  two  hundred  thousand  dollars:  Now,  therefore,  be 
It  known: 

(1)  That  in  consideration  of  the  Issue  and  delivery  of  the  said  stock  to  said 
Miller,  and  of  the  covenants  and  agreements  of  said  Morley  Company  herein 
contained,  and  In  fnrther  consideration  of  the  sum  of  one  dollar  to  him  paid 
by  the  said  Morley  Company,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  Miller  does  hereby  grant,  sell,  assign,  transfer,  and  deliver  nnto  the 
said  Morley  Company  his  business  in  tree  feet  and  tree-feet  machinery,  all 
machines,  tools,  and  fixtures,  and  everything  pertaining  to  the  manufacture 
of  tree  feet  and  tree-feet  machines  and  to  his  tree-feet  business,  except  real 
estate  owned  by  him. 

(2)  For  the  consideration  aforesaid,  said  Miller  does  further  sell,  aaaign. 
transfer,  and  set  over  unto  the  Morley  Company  the  following  letters  patent 
of  the  United  States,  together  with  the  Inventions  therein  shown  and  de- 
scribed, viz.:  No.  317,470,  granted  to  Abel  D.  Tyler,  Jr.,  for  boot  tree.  31ay 
a,  1885;  No.  319,354,  granted  to  Abel  D.  Tyler,  Jr.,  assignor  to  Oliver  A. 
MiUer,  for  boot  tree,  June  2,  1SS6;  No.  318,355,  granted  to  Abel  D.  Tyler. 
Jr.,  assignor  to  Oliver  A.  Miller,  for  boot  tree,  June  2,  18S5;  No.  319,356, 
granted  to  Abel  D.  Tyler,  Jr.,  assignor  to  Oliver  A.  Miller,  for  boot  tree.  June 
2.  1885;  No.  347,309,  granted  to  A.  K.  Wellman,  assignor  to  Oliver  A.  MlUer. 
for  boot  tree,  August  10,  1886;  No.  348,937,  granted  to  Abel  D.  Tyler,  Jr.. 
assignor  to  Oliver  A.  JdUller,  for  boot  or  shoe  tree.  September  7,  1880;  No. 
.393,003,  granted  to  Alfred  B.  Fowler,  assignor  to  Oliver  A.  Miller,  for  boot- 
treeing  machine,  November  20,  1888;  No.  31»5,668,  granted  to  George  E.  Smith, 
assignor  of  one-half  to  Wllliajn  A.  Knlpe,  for  last,  January  1.  1888;  So. 
427,098,  granted  to  Howard  G.  Locke,  assignor  of  one-half  to  Brockton  Last 
Co.,  for  boot  or  shoe  tree.  May  13,  1890;  No.  440,788,  granted  to  Jothan  H. 
Burbank,  Lovlna  J.  Burbank,  administratrix,  assignor  to  Oliver  A.  Miller, 
for  boot  tree,  November  18,  1890;  No.  441,115,  granted  to  F.  L.  Stone  and  A. 
R.  Wellman,  assignors  to  Oliver  A.  Miller,  for  boot  or  shoe  tree.  November 
18, 1890;  No.  441,116.  granted  to  A.  B.  Wellman,  assignor  to  Oliver  A.  UiUer. 
(or  boot  tree,  November  18,  1890;  No.  441,117,  granted  to  A.  B.  Wellman, 
assignor  to  Oliver  A.  Miller,  for  boot  tree,  November  18,  1890;  No.  442,083. 
granted  to  Alfred  B.  Fowler,  assignor  to  Oliver  A.  Miller,  for  boot-treeing  ma- 
chine, December  2,  1800;  No.  442,034,  granted  to  Alfred  B.  Fowler,  assignor 
to  Oliver  A.  Miller,  for  boot-treeing  machine,  December  2,  1890:  No.  449.877. 
granted  to  W.  Gqfdon,  assignor  of  one-half  to  Oliver  A.  Miller,  for  la^i. 
Aprn  7,  1891;  Xo.  452,142,  granted  to  Howard  G.  Locke,  WUliam  H.  Gary, 
and  Joseph  E.  Kimball,  said  Liocke  assignor  to  Brockton  Last  Co.,  for  shoe 
tree,  May  12,  1891;  No.  500,711,  granted  to  W.  Gordon,  assignor  to  O.  A. 
Miller,  for  last,  July  4,  1893;  No.  556,090,  granted  to  W.  Gordon  and  C.  E. 
Gordon,  for  last,  March  10,  1806;  design  No.  26,010,  granted  to  OllTer  A. 
Miller,  for  ironing  tool,  September  15,  1896;  No.  557,210,  granted  to  H.  G. 
Locke,  assignor  to  O.  A.  Miller,  for  last,  March  31,  1890;  Xo.  559,492,  granted 
to  II.  O.  Locke,  assignor  to  Brockton  Last  Co.,  for  last,  May  5,  1896;  No. 
5('>8,:!26.  granted  to  J.  W.  Barlow,  assignor  to  O.  A.  Miller^  for  last,  September 
29,  1S93. 

Said  Miller  does  also,  for  the  consideration  aforps.iid,  hereby  sell,  assijrn. 
transfer,  and  set  over  unto  the  Morley  Company  all  his  right,  title,  and  Inter- 
est in,  to,  and  under  any  and  all  other  letters  patent  (and  the  inventions 
therein  shown  and  described),  whether  of  the  United  States  or  of  any  foreijfn 
country,  which  pertain  to  tree  feet  and  tree-feet  machinery,  especially  in- 
cluding the  following  letters  patent  of  the  United  States,  viz.:  No.  .142,-2Tf!l, 
granted  to  Oliver  I.  Howe,  for  boot  or  shoe  tree  foot,  May  18,  1886;     Jsol 
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420.501,  granted  to  Clarence  A.  Sumner,  assignor  of  one-half  to  Oliver  A. 
Mnier,  for  boot  or  shoe  treeing  machine,  February  4,  1890.  And  also  the 
foUo-wIng  foreign  letters  patent,  viz.:  English  letters  patent  No.  6,709,  dated 
June  2,  1885,  to  William  R.  Lake,  on  communication  from  O.  A.  Miller; 
Engrllsh  letters  patent  No.  6,710,  dated  June  2,  1885,  to  William  R.  Lal£e,  on 
communication  from  O.  A.  Miller;  English  letters  patent  No.  7,974,  dated 
May  22,  1890,  to  Alfred  B.  Fowler;  English  letters  patent  No.  18,629,  dated 
NoTcniber  18,  1890.  to  HMiry  H.  Lake,  on  communication  from  O.  A.  Miller; 
French  letters  patent  No.  169,302,  dated  June  2,  1885,  to  Oliver  A.  Miller; 
French  letters  patent  No.  209,964,  dated  December  3,  1890,  to  Alfred  B. 
Fowler;  German  letters  patent  No.  34,593,  dated  June  2,  1885,  to  Oliver  A. 
MlUer;  German  letters  patent  No.  34,687,  dated  June  2,  1885.  to  Oliver  A. 
MiUer;  German  letters  patent  No.  58,742,  dated  December  3,  1890.  to  Alfred 
B.  Fowler;  German  letters  patent  No.  59,978,  dated  November  18,  1890,  to 
Oltver  A.  Miller. 

And  said  Miller  does  also,  for  the  consideration  aforesaid,  hereby  sell, 
assign,  transfer,  and  set  over  unto  the  Morley  Company  all  his  right,  title, 
and  Interest  in  and  to  any  and  all  applications  for  letters  patent  the  Inven- 
tions of  which  pertain  to  tree  feet  and  tree-feet  machinery,  especially  Includ- 
ing the  following  applications  for  letters  patent  of  the  United  States,  viz.: 
Ser.  No.  364,688,  filed  September  11.  1880,  by  Howard  G.  Locke;  Ser.  No. 
453,749,  filed  December  1,  1892,  by  Howard  G.  Locke;  application  filed  by 
George  B.  Smith  for  lasts,  assigned  to  O.  A.  Miller,  July  22.  1895,  recorded 
In  United  States  patent  office.  Liber  T«i,  page  416;  application  filed  by 
George  B.  Smith,  for  lasts,  assigned  to  O.  A.  MlUer,  October  5.  1896,  recorded 
In  United  States  patent  office.  Liber  0»*,  page  269;  application  filed  by  Charles 
H.  Saunders,  for  hinged  last,  assigned  to  O.  A.  Miller,  August  14,  1896,  re- 
corded In  United  States  patent  office,  Liber  K»«,  page  168;  application  filed 
by  Charles  H.  Saunders,  for  lasts,  assigned  to  O.  A.  Miller,  October  7,  1896. 
recorded  In  United  States  patent  office,  Liber  W«*,  page  111;  application  filed 
toy  Oliver  A.  Miller  and  Don  0.  Luce,  for  lasts,  said  Luce's  interest  having 
been  assigned  to  said  O.  A.  Miller,  July  3.  1897,  recorded  in  United  States 
patent  office.  Liber  F »«,  page  199;  application  filed  by  John  W.  Barlow,  for 
lasts,  assigned  to  O.  A.  Miller,  February  17,  1897,  recorded  In  United  States 
patent  office.  Liber  Psb,  page  4;  application  filed  by  John  W.  Barlow,  for 
lasts,  assigned  to  O.  A.  Miller,  February  17,  1897,  recorded  In  United  States 
patent  office.  Liber  F",  page  4.. 

Said  Miller  does  hereby  authorize  and  request  the  commissioner  of  patents 
to  Issue  the  several  letters  patent  that  may  be  granted  on  such  applications, 
or  any  of  them,  to  the  said  Morley  Finishing  Machine  Company,  its  successors 
and  assigns.  To  have  and  to  hold  the  said  goods  and  chattels,  letters  patent, 
applications,  and  other  property  to  the  said  Morley  Finishing  Machine  Com- 
pany and  Its  successors  and  assigns,  to  its  and  their  own  use  and  behoof  for- 
ever. 

(3)  For  the  consideration  afoiesald,  said  Oliver  A.  Miller  does  hereby  cove- 
nant and  agree  that  he  will  permit  the  Morley  Company  to  use  and  occupy, 
free  of  expense  to  the  Morley  Company,  for  one  year  from  November  1,  1897, 
his  factory,  power,  plant,  and  everything  that  pertains  to  the  manufacture 
of  tree  feet  used  by  the  said  Miller  on  the  ninth  day  of  October,  A.  D.  1897. 

(4)  For  the  consideration  aforesaid,  the  said  Miller  does  hereby  covenant 
and  agree  that  he  will  not  engage  in  any  business  that  shall  in  any  way 
Injure  the  said  tree-feet  business  assigned  and  sold  by  these  presents  to  the 
Morley  Company,  until  the  expiration  of  the  Morley  Company's  letters  patent 
No.  569,696,  dated  September  7,  1897. 

(5)  In  consideration  of  the  foregoing  transfers  and  assignments  from  and 
agreement  of  the  said  Miller,  the  Morley  Company  does  hqii'by  covenant  and 
agree  that  said  Miller  shall  be  elected  manager  of  its  business  for  the  term 
of  one  year  from  the  first  day  of  November,  1897,  and  that  it  will  pay  to  snid 
Killer  for  said  period  of  one  year  a  salary  of  five  thousand  dollars  in  equal 
«iaarterly  payments,  the  first  payment  to  be  made  February  1,  1898. 

(6)  This  instrument  shall  take, effect  as  of  the  close  of  business  on  the 
thirty-first  day  of  October,  A.  D.  1897. 

In  witness  whereof,  the  said  Oliver  A.  Miller  has  hereunto  set  his  hand 
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and  affixed  bta  seal,  and  the  said  Morley  Finishing  Uachtne  Company  baa 
caused  this  Instrument  to  be  signed  and  Its  corporate  seal  to  be  hereunto 
afBxed  by  Wm.  B.  Lewis,  Its  president,  and  John  F.  Springfield,  Its  treasnrer, 
thereunto  duly  authorized,  in  duplicate,  the  day  and  year  first  above  written. 

Morley  Finishing  Machine  Company, 
[Corporate  Seal.]  By  William  B.  Lewis.  President, 

John  F.  Springfield,  Treasurer. 

The  restraining  order  (which  by  a  subsequent  order  of  the  conrt 
became  a  preliminary  injunction)  was  in  part  as  follows: 

We  therefore,  in  consideration  thereof,  enjoin  and  command  yon,  each  and 
every  of  you,  that  from  and  immediately  after  the'  receipt  and  notice  of  this, 
our  writ,  by  you,  or  any  of  you,  you  shall  not  sell,  assign,  transfer,  or  incumber, 
or  otherwise  intermeddle  with  the  title  to  any  of  the  business  and  property 
used  therein,  and  patents  and  patent  rights  subject  of  the  contract  between  you 
and  the  said  Morley  Finishing  Machine  Company  of  October  9,  1S97,  and  pai^ 
tlcularly  shall  not  withdraw  any  money  from  said  business,  nor  sell,  assign, 
transfer.  Incumber,  or  otherwise  Intermeddle  with  the  title  to  any  of  the 
following  described  patents  and  Inventions,  or  the  rights  therein:  [Then 
followed  a  long  list  of  patents  and  pending  applications  for  patents.] 

William  Quinby,  for  appellant 

Frederick  P.  Pish  and  Kobert  F.  Herrick,  for  appellee. 

Before  PUTNAM,  Circait  Judge,  and  BBOWN  and  LOWELL,  Dis- 
trict Judges. 

PER  CURIAM.  With  reference  to  the  letter  of  Mr.  Sinclair, 
which  it  is  admitted  must  be  read  into  the  alleged  agreement  which 
the  plaintiff  seeks  to  enforce,  it  appears  to  the  court  that  the  ex|M%8- 
sion  "cash  for  his  merchandise"  is  so  indefinite  as  to  leave  the  alleged 
agreement  so  vague  that  it  is  doubtful  whether  an  equity  court  can 
compel  its  enforcement;  and,  moreover,  it  is  doubtful  whethw  the 
instrument  of  conveyance  submitted  to  the  defendant  for  execution 
by  him  contained  a  proper  offer  to  carry  out  the  draft  contract  as  it 
was  supplemented  by  that  letter;  and,  further,  it  appears  very  doubt- 
ful whether  the  alleged  agreement  covers  the  patents  relating  to 
hinged  lasts,  in  reference  to  which  an  apparently  fair  controversy  has 
arisen  between  the  parties.  On  the  whole,  the  court  is  of  the  opinion 
that  the  case,  as  presented,  is  so  doubtful  on  the  merits  that  an  injunc- 
tion of  the  broad  character  granted  below,  involving  the  defendant  in 
so  much  inconvenience  and  possible  loss,  ought  not.  In  this  case,  to  be 
aflBrmed.  The  order  appealed  from  is  reversed,  and  the  costs  of  this 
court  are  awarded  to  the  appellant. 


RICE  et  al.  V.  P.  J.  WILLIS  ft  BRO.f 

p.  J.  WILLIS  &  BRO.  V.  OAKES  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  10,  ISOft.)' 

„  No.  671. 

,  Advbbss  Possbssion— Color  of  Tm.B. 

•Title,"  as  used  In  the  Texas  statute  prescribing  the  tbree-yean  limits- 
tion,  means  a  regular  chain  of  transfer  from  or  under  the  sovereignty  ot 
the  soil;  and  "color  of  title"  means  a  consecutive  chain  transfer  down  to 
the  person  In  possession,  without,  however,  being  regular;   as  where  one 

•  Petition  for  rehearing  filed  May  23d,  and  denied  June  2d,  without  opinlos. 
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of  the  memorials  or  mnnimente  Is  not  registered  or  duly  registered,  or  to 
only  In  writing,  or  such  like  defects  as  do  not  Include  a  want  of  Intrinsic 

fairness  and  honesty. 
SL  Vendor  akd  Vkndeb— Bona  Fidb  Pokohaser— Destroyed  Rgcorou. 

A  bona  fide  purchaser  for  value,  without  notice,  of  a  tract  of  land, 
part  of  which  has  been  conveyed  to  another  by  a  deed  the  record  whereof 
has  been  destroyed,  and  not  replaced  as  provided  by  the  statute,  acquires 
a  good  title;  but  where,  on  subsequently  receiving  notice  of  the  prior  deed, 
be  sells  the  land,  and  conveys  it  by  a  deed  of  special  warraoity,  cuutiiining 
a  reservation  of  the  part  conveyed  by  such  previous  deed,  thus  showing  his 
waiver  of  previous  notice,  this  protects  the  title  of  the  grantees  under  the 
previous  deed,  so  that  his  executors  would  have  no  power  over  the  part 
conveyed  by  It 

Error  and  Cross  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas. 

John  0.  Winter,  Pressley  EL  Ewing,  and  H.  F.  Bing,  for  plaintiffs 
in  error  Rice,  House,  and  Oliver. 
Eugene  WilliamB,  for  P.  J.  Willis  &  Bro. 
D.  A.  Kelley,  for  defendant  in  error  R.  A.  Oakes. 

Before    PARDEE    and    McCORMIGE,    Circoit    Judges,    and 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Judge.  This  is  a  Texas  real  action  to  try 
the  title  to  a  tract  of  land  described  in  the  pleadings.  The  parties, 
by  stipulation  in  writing,  waived  a  jury,  and  submitted  the  case,  on 
law  and  fact,  to  the  decision  of  the  judge.  Reducing  the  finding  of 
facts  to  working  form,  it  shows  that  one"  Louis  Moore  was  the  com- 
mon source  of  title  through  and  under  whom  all  the  parties  claim; 
that  on  February  1, 1875,  Louis  Moore  conveyed  to  one  E.  H.  Graham, 
trustee,  the  north  half  of  the  Morgan  league,  including  the  land  in 
controversy,  to  secure  a  debt  specified  in  the  conveyance;  that  this 
trust  deed  was  duly  foreclosed,  and  the  land  sold  according  to  the 
terms  of  the  deed,  at  which  sale,  on  September  8,  1881,  one  R.  S. 
Willis  became  the  purchaser;  that,  prior  to  the  making  of  the  trust 
deed,  Louis  Moore  had  deeded  the  land  in  controversy  to  A.  Groes- 
beck,  W.  J.  Hutchins,  and  W.  R.  Walker,  trustees,  by  deed  dated 
August  24,  1872,  and  duly  recorded  September  6,  1872;  that  the 
trustees  named  took  for  the  benefit  of  the  Houston  &  Texas  Central 
Railway  Company,  and  the  trustees,  parties  to  this  suit,  are  the  suc- 
cessors to  the  grantees  in  this  deed;  that  the  book  in  which  the 
record  was  made  was  destroyed  by  fire  on  October  12,  1872,  and  the 
deed  was  re-recorded  on  June  13,  1893;  that  Willis  had  no  notice  of 
this  conveyance  at  the  time  he  purchased  the  north  half  of  the 
Morgan  league;  that  he  was  a  purchaser  for  value,  in  good  faith, 
and  his  purchase  vested  in  him  the  title  to  the  land  in  controversy; 
that  on  February  9,  1884,  Willis  executed  and  delivered  to  R.  A. 
Oakes,  for  an  adequate  consideration,  a  deed  to  a  part  of  the  Mor- 
gan league,  reciting  in  the  deed  that  "this  conveyance  includes  the 
north  half  of  said  league,  less  a  certain  portion  sold  to  the  Central 
Railway  Company,  lying  at  or  near  Perry  Station";  that  the  land 
mentioned  in  and  reserved  out  of  this  conveyance  by  R.  S.  Willis  to 
B.  A.  Oakes,  under  which  conveyance  Oakes  claims  title  to  the 
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land  in  controversy,' is  the  land  that  was  conveyed  by  Louis  Moore 
to  Baker,  Bice,  Hotchina,  and  Groeebeck,  tmstees  (whose  title  the 
defendants  House,  Eice,  and  Oliver  hold),  by  deed  of  date  August 
24,  1872;  that  this  last-named  deed  was  duly  recorded  in  Book  K 
of  the  Records  of  Deeds  of  Falls  County,  in  which  county  the  land 
is  situated,  on  September  6,  1872;  that  the  land  so  conveyed  by  the 
deed  last  named  was  surveyed  and  marked  by  a  civil  engineer  for 
the  railway  company  and  said  trustees  in  the  year  1872,  together 
with  one  Gill,  agent  for  Moore;  that,  when  Oakes  was  about  to  pur- 
chase the  land  from  Willis,  he  demanded  a  general  warranty  deed 
from  Willis,  which*  demand  was  refused,  and  Willis  conveyed  to 
Oakes  by  deed  with  special  warranty  against  claims  thereto  arising 
by,  under,  or  through  him;  that  the  deed  of  Willis  to  Oakes  con- 
veyed the  north  half  of  the  Morgan  league,  less  a  certain  portion  sold 
to  the  Central  Railway  Company,  lying  at  or  near  Perry  Station, 
and  was  so  expressed  on  the  face  of  the  deed;  "that  the  tract  so 
excepted  is  the  land  conveyed  by  Louis  Moore,  but  it  is  not  found 
that  Willis  meant  this  tract  in  making  the  reservation  in  his  said 
deed."  The  last  clause  of  the  finding  just  quoted,  to  the  effect  that 
it  is  not  found  that  Willis  meant  this  tract  in  making  the  reserva- 
tion in  his  said  deed,  would  be  somewhat  confusing  if  the  fact  had 
not  been  so  distinctly  found  that  the  land  in  controversy  conveyed 
by  Louis  Moore  to  tiie  trustees  Baker,  Rice,  Hutchins,  and  Groee- 
beck is  the  land  so  excepted  out  of  Willis'  deed  for  the  north  half 
of  the  Morgan  league  to  Oakes.  That  being  the  fact  clearly  found, 
the  deed  itself  best  shows  what  Willis  meant  in  making  the  reser- 
vation. E.  S.  Willis  died  in  1892,  leaving  a  will,  which  was  duly 
probated,  and  in  which  he  named  executors,  and  clothed  them  with 
ample  powers  for  independent  action ;  and  the  executors  named,  hav- 
ing accepted  the  trust,  and  having  duly  qualified  as  such  executors, 
conveyed  the  land  in  controversy  to  P.  J.  Willis  &  Bro.  (incorpo- 
rated), the  plaintiff  below,  and  plaintiff  in  error  here. 
The  trial  judge  states  as  conclusion  of  law: 

"(1)  The  plaintiff  is  not  entitled  to  recover  against  either  of  the  defenrt- 
ante,  trustees,  or  the  defendant  Oalces.  If,  upon  any  conceivable  theory, 
the  plaintiff  has  any  claim  whatever  to  the  land  in  controyersy,  sncb  claim 
is  barred  as  to  the  defendant  Oakes  by  the  three  and  five  years'  statutes  of 
limitation. 

"(2)  As  between  the  defendants,  trustees,  F.  A.  Rice,  T.  W.  House,  and  W. 
C.  Oliver,  on  the  one  hand,  and  the  defendant  Oakes  on  the  other,  the  tm»- 
tees  are  not  entitled  to  recover  against  Oakes.  Oakes  is  not  an  innocent 
purchaser  for  value,  without  notice  as  to  the  trustees.  If  such  defense  be 
available  in  an  action  at  law.  But.  In  the  judgment  of  the  court,  the  proof 
plainly  shows  that  as  to  Oakes  the  claim  of  said  trustees,  defendants,  is 
barred  by  the  three  and  five  years'  statutes  of  limitation. 

"(3)  Judgment  will  be  rendered  that  the  plaintiff  take  nothing  by  Its  SHit 
as  against  the  said  trustees,  defendants,  and  the  said  defendant  Oakes,  and 
that,  as  to  such  defendants,  the  costs  be  adjudged  against  the  plaintiff." 

By  the  term  "title,"  as  used  in  the  statutes  of  Texas  prescribing 
what  is  called  the  "three-years  limitation,"  is  meant  a  regular  chain 
of  transfer  from  or  under  the  sovereignty  of  the  soil;  and  by  "color 
of  title"  is  meant  a  consecutive  chain  of  such  transfer  down  to  8a«^ 
person  in  possession,  without  being  regular,  as  if  one  of  the  me- 
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moriak  or  monimentB  be  not  registered  or  not  duly  registered,  or  be 
onlj  in  writing  or  such  like  defect  as  may  not  extend  to  or  include 
the  Want  of  intrinsic  fairness  and  honesty.  To  support  the  five- 
years  limitation,  the  party  setting  it  up  is  required  to  show  that 
he  is  claiming  under  a  deed  or  deeds  duly  registered.  Rev.  St.  Tex. 
1895,  arts.  3341,  3342. 

As  the  land  in  controversy  was  excepted  out  of  Willis'  convey- 
ance, covering  all  the  other  part  of  the  north  half  of  the  Morgan 
league  to  Oakes,  he  was  not  able  to  show,  and  did  not  show,  either 
title  or  color  of  title  or  deed  of  any  kind  to  the  land  in  controversy, 
and  therefore  did  not  make  out  either  his  plea  of  three  years'  or  of 
five  years'  limitation.  We  concur  with  the  judge  of  the  circuit  court 
in  holding  that  the  corporation,  P.  J.  Willis  &  Bro.,  claiming  un- 
der and  through  the  executors  of  R.  8.  Willis,  cannot  recover  ibo 
land  in  controversy,  because,  while  it  appears  from  the  findings  of 
fact  that  the  title  to  it  did  vest  in  R.  S.  Willis  at  the  time  of  his 
purchase,  in  1881,  by  reason  of  the  fact  that  he  became  a  purchaser 
of  the  whole  half  league  for  value,  without  any  actual  or  construc- 
tive notice  of  the  prior  conveyance,  his  recitation  in  the  deed  to 
Oakes  shows  that,  having  subsequently  received  such  notice,  he  put 
on  the  face  of  his  special  warranty  deed  to  his  vendee  a  reservation 
which  protected  the  title  of  the  trustees  F.  A.  Rice,  T.  W.  House, 
and  W.  C.  Oliver,  and  put  it  beyond  the  power  of  his  executors  to 
convey  any  title  thereto  to  the  plaintiff  below,  the  plaintiff  in  error 
herein.  There  being,  therefore,  no  title  remaining  in  the  estate  of 
R.  S.  Willis  which  his  executors  could  convey  to  the  corporation. 
P.  J.  WiUis  &  Bro.,  and  hence  no  title  in  that  corporation,  and  there 
being  no  right,  legal  or  equitable,  in  Oakes  to  the  land  in  controversy, 
and  no  support  whatever  to  his  plea  of  three  and  five  years'  statute 
of  limitation,  by  reason  of  this  lack  of  any  deed  thereto,  and  the  land 
having  been,  in  good  faith  and  for  an  adequate  consideration,  con- 
veyed by  Louis  Moore,  the  common  source  of  title,  to  the  predeces- 
sors in  the  trust  of  the  trustees  F.  A.  Rice,  T.  W.  House,  and  W. 
C.  Oliver,  the  title  has  continued  to  be  in  the  trustees  for  the  bene- 
fit of  the  Houston  &  Texas  Central  Railway  Company,  and  remains 
theirs  in  law  and  in  equity. 

We  conclude,  therefore,  that  the  judgment  of  the  circuit  court  is 
not  supported  by  the  findings,  and  that  the  findings  require  that  the 
judgment  should  be  rendered  in  favor  of  the  trustees  F.  A.  Rice,  T. 
W.  House,  and  W.  C.  Oliver.  It  is  therefore  ordered  that  the  judg- 
ment of  the  circuit  court  is  reversed,  and  is  now  here  reformed  and 
rendered  so  as  to  vest  the  title  to  the  land  in  controversy  in  the 
defendants,  trustees,  F.  A.  Rice,  T.  W.  House,  and  W.  C.  Oliver. 
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ERSKINB  et  al.  v.  STEELE  COUNTY. 
(Circuit  Court,  D.  North  Dakota,  S.  E.  D.     May  28,  1898.) 

1.  CONSTITDTIONAb  LaW— STATUTB  ValIDATIKO  FuRMBK  INVALID  CONTRACT. 

Plaintiff  sued  on  a  county  warrant,  and  was  defeated  on  the  ground 
that  the  county  commissioners  had  no  authority  to  contract  for  the  serrice* 
the  warrant  was  glren  for.  The  state  legislature  afterwards  iwssed  an 
act  authorizing  contracts  of  a  like  nalure,  and  validating  those  theretofore 
made.  Held,  that  the  act  was  not  unconstitutional,  either  as  an  exercise 
of  Judicial  power  or  a  deprivation  of  the  county  of  its  property  without 
due  process  of  law,  nor  was  it  in  violation  of  the  provision  forbidding 
donations  to  individuals. 
3.  Res  Judicata. 

In  such  case,  the  prior  judgment  was  no  bar  to  the  8ut>8eqnent  action 
on  the  validated  contract. 

This  was  an  action  by  the  administrators  of  Massena  B.  Erskine 
against  Steele  county,  N.  D.,  to  recover  on  a  county  warrant. 

Newman  &  Spaulding,  for  plaintifTs.  ' 

F.  W.  Ames  and  George  Murray,  for  defendant 

AMIDON,  District  Judge.  This  action  is  submitted  to  the  court 
without  a  jury  upon  an  agreed  statement  of  facts,  which  may  be 
summarized  as  follows:  The  defendant,  Steele  county,  was  oi^anized 
on  the  23d  day  of  June,  1883,  out  of  territory  which  had  been  pre- 
viously embraced  in  the  counties  of  Traill  and  Griggs.  Thereafter 
its  board  of  commissioners  employed  one  E.  J.  McMahon  to  tran- 
scribe the  records  in  the  offices  of  the  registers  of  deeds  of  the  old 
counties  affecting  the  title  to  real  property  situated  in  the  new.  The 
work  was  prepared  by  him  pursuant  to  the  contract,  and  on  the  19th 
day  of  November,  1883,  the  defendant's  board  of  commissioners  au- 
dited and  allowed  his  claim  at  the  sum  of  f2,010,  and  caused  a  county 
warrant  to  be  issued  to  him  for  the  amount  of  f 2,680;  the  excess  over 
the  amount  of  the  claim  being  for  the  purpose  of  making  good  the 
discount  at  which  the  warrants  of  the  county  were  selling  at  that 
time.  McMahon  transferred  the  warrant  to  Massena  B.  Erskine, 
who  thereafter  brought  an  action  upon  it  against  the  county,  in  which 
he  recovered  a  judgment  in  the  trial  court,  but  the  supreme  court 
of  the  state,  on  appeal,  reversed  this  judgment,  and  directed  the 
lower  court  to  dismiss  the  complaint,  with  costs.  Judgment  was 
entered  accordingly  in  the  trial  court,  and  that  portion  of  it  relating 
to  costs  was  paid  by  the  plaintiffs,  who  had  been  substituted  in  the 
action  upon  the  death  of  the  original  plaintiff.  The  decision  of  the 
supreme  court  was  based  wholly  upon  the  following  grounds:  First, 
that,  at  the  time  the  contract  was  made  with  McMahon,  the  county 
commissioners  had  no  power  or  authority,  under  the  law,  to  make  the 
same;  and,  second,  that  they  had  no  power  or  authority  to  issue  any 
warrant  for  a  greater  sum  than  the  amount  that  was  agreed  to  be 
paid  for  the  services  rendered.  This  decision  will  be  found  in  4 
N.  D.  339,  60  N.  W.  1052.  Ifa  the  course  of  the  opinion  the  court 
uses  the  following  language: 

"Whether  the  transcription  made  by  McMahon    would  or  would  not  possess 
any  legal  validity  as  notice  or  otherwise  Is  unnecessary  to  decide  In  this  case: 
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bot,  to  saj  the  least,  there  Is  grave  reason  to  doubt  the  legal  yalne  of  sucli 
transcribed  records." 

This  decision  was  rendered  in  November,  1894.  For  the  apparent 
pnrpose  of  meeting  the  objections  thus  raised,  at  the  next  session  of 
the  legislature  of  the  state,  which  convened  in  January,  1895,  an  act 
was  passed  which  provided  as  follows: 

"Wben  a  new  county  is  organized  In  whole  or  In  part  from  an  organized 
county,  or  from  territory  attached  to  such  organized  county  for  judicial  pur- 
poses. It  shall  be  the  duty  of  the  commissioners  of'  sndi  new  county  to 
cause  to  be  transcribed  In  the  proper  books  all  the  records  of  deeds,  or  other 
Inatrmnents  relating  to  real  estate  In  such  new  county,  and  all  the  contracts 
heretofore  made  by  any  board  of  county  commissioners  for  the  transcrllilng 
of  any  such  records  are  hereby  made  valid;  and  all  records  transcribed 
thereunder,  or  under  the  provisions  of  this  act.  shall  have  the  same  effect  In 
all  respects  as  original  records,  and  any  person  authorized  by  such  boards 
of  county  commissioners  to  transcribe  such  records  shall  have  free  access  at 
sU  reasonable  times  to  such  original  records  for  the  purpose  of  transcribing 
the  same."     Acts  1895,  p.  43. 

Thereafter  the  plaintiffs  obtained  an  assignment  from  McMahon  of 
his  claim  against  the  county  for  transcribing  the  records,  and  this 
action  is  brought  to  enforce  its  payment.  Several  objections  to 
plaintiffs'  right  of  recovery  are  urged  in  the  brief  of  defendant,  but 
it  seems  necessary  to  consider  only  the  following  in  this  opinion:  (1) 
That  the  act  of  1895  is  unconstitutional  for  the  reason  that  it  is  an 
exercise  of  judicial  power;  (2)  that  it  is  unconstitutional  because 
it  deprives  the  county  of  its  property  without  due  process  of  law; 
(3)  that  it  violates  section  185  of  the  constitution  of  North  Dakota, 
which  forbids  the  state  or  any  county  *  *  •  to  make  donations 
to,  or  in  aid  of,  any  individual,  association,  or  corporation;  (4)  that 
this  action  is  barred  by  the  judgment  in  the  former  action. 

An  examination  of  the  statutes  of  the  territory  of  Dakota  shows 
that  newly-organized  counties  were  usually  empowered  to  have  the 
records  affecting  real  property  embraced  within  their  limits  tran- 
scribed. Steele  county  is  the  only  exception  found.  The  mainte- 
nance of  such  a  system  of  records  is  certainly  one  of  the  usual  duties 
of  this  class  of  corporations,  and  is  a  public,  as  distinguished  from 
what  is  sometimes  spoken  of  as  a  private,  function.  From  this  it 
follows  that  the  legislature  could  retroactively  legalize  the  contract, 
onless  such  action  would  be  an  infringement  of  the  constitution. 
The  act  of  a  municipality,  done  without  authority  previously  con- 
ferred, may  be  confirmed  and  legalized  by  subsequent  legislative  en- . 
actment,  when  legislation  of  that  character  is  not  prohibited  by  the 
constitation,  and  when  that  which  was  done  would  have  been  legal 
had  it  been  done  under  legislative  sanction  previously  given.  Super- 
visors V.  Brogden,  112  U.  S.  261,  5  Sup.  Ct.  125;  Bolles  v.  Brimfleld, 
120  U.  S.  760,  7  Sup.  Ct.  736;  Springfield  Safe-Deposit  &  Trust  Co. 
v.  City  of  Attica,  29  C.  C.  A.  214,  85  Fed.  387.  The  objection  that 
the  act  in  question  was  judicial  legislation  wholly  misconceives  the 
nature  of  .the  act.  The  legislature  did  not  declare  the  contract  valid 
which  the  court  had  adjudged  invalid,  but  made  it  valid  by  imparting 
to  it  the  legislative  sanction  which  the  court  had  declared  was  the 
only  element  wanting  to  its  validity.  The  act  did  not  construe,  but 
completed,  the  imperfect  contract  which  the  county  had  made.     Seiz- 
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ing  upon  the  duty  that,  in  good  conscience,  rested  upon  the  county 
to  pay  for  the  service  wliich  it  had  received,  the  legislature,  by  virtue 
of  its  authority  over  the  municipality  as  a  public  agency  of  the  state, 
ratified  its  act,  and  thereby  changed  its  moral  duty  into  a  legal  obli- 
gation. Its  act  was  formative,  not  judicial.  The  want  of  power 
in  a  municipal  corporation  to  enter  into  a  contract  is  usraally  dis- 
closed for  the  first  time  by  an  adverse  decision  in  the  courts,  and.  if 
it  should  be  held  that  such  a  decision  precludes  the  legislature  from 
caring  the  defect,  retroactive  legislation  would  be  defeated  in  those 
cases  in  which  it  has  heretofore  been  most  frequently  used,  and  in 
which  it  has  its  highest  justification.     Such  is  not  the  law. 

The  leading  authority  upon  this  subject  is  Town  of  Guilford  v. 
Cornell,  18  Barb.  615,  13  N.  Y.  143.  In  that  case  Cornell  and  Clark, 
as  commissioners  of  highways,  prosecuted  an  action  on  behalf  of  the 
town  by  direction  of  the  town  meeting,  and,  having  been  defeated, 
were  compelled  to  pay  f  657.22  as  costs  of  the  litigation.  They  i»re- 
sented  a  claim  for  that  amount  to  the  town  board,  which  was  rejected, 
and  thereupon  they  brought  suit  for  its  recovery.  They  succeedeil 
before  the  referee,  but  the  court  set  aside  the  judgment,  and  dis- 
nussed  the  complaint,  with  costs,  upon  the  sole  ground  that  there  was 
no  authority  in  law.  for  the  prosecution  of  the  original  action  in  which 
the  costs  accrued,  and  this  decision  was  affirmed  on  appeal  by  the 
court  for  the  correction  of  errors.  The  legislature  thereupon  pasoed 
a  law  legalizing  the  claim,  and  directing  the  levy  of  a  tax  upon  the 
town  for  its  payment.  The  case  above  referred  to,  reported  in  is 
Barb.  615, 13  N.  Y.  143,  was  brought  by  the  town  to  restrain  the  im- 
position of  this  tax,  and  one  of  the  main  contentions  in  support  of  th(> 
action  was  that  the  act  legalizing  the  claim  was  void  as  judicial  legis- 
lation. See  18  Barb.  623,  629,  641.  The  court  held  this  position  un- 
sound, the  writer  of  the  opinion  saying: 

"I  am  unable  to  see  In  what  respect  this  act  comes  in  conflict  with  any 
power  which  the  Judiciary  has  exercised  or  which  it  deems  Itself  autborUed 
to  exercise.  The  equity  of  the  claim  of  Oornell  and  Olark  was  not  considered 
by  the  court,  and  for  the  reason  that  the  question  presented  was  one  of 
strict  law,  depending  entirely  upon  whether  authority  to  sue  bad  been  con- 
ferred upon  them  by  statute,  and  the  court  held  tliat  It  was  not;  and  here 
Its  functions  ended.  The  judgment  of  the  court  has  not  been  Interfered 
with  or  their  Jurisdiction  assumed;  all  that  has  been  done  is  to  afford  relief 
where  the  court.  If  they  would,  could  not" 

*  This  decision  is  cited  and  approved  in  Wrought-Iron  Bridge  Co.  v. 
Town  of  Attica,  119  N.  Y.  204,  23  N.  E.  542.  In  that  case  the  plain- 
tiff had  constructed  a  bridge  for  the  defendant.  Its  claim  for  pay- 
ment of  the  contract  price  having  been  rejected,  suit  was  brought. 
Plaintiff  obtained  a  verdict,  but,  upon  motion  for  a  new  trial,  the 
judge  presiding  at  the  circuit  set  aside  the  verdict,  holding  "that 
the  contract  with  the  plaintiff  for  the  construction  of  the  new  bridge 
was  without  authority;  that  all  the  proceedings  were  unauthorized 
and  ineffectual  to  bind  the  town;  and  that  the  plaintiff  could  not 
recover."  Xothing  was  done  to  review  this  judgment,  but  the  plain- 
tiff had  recourse  to  the  legislature  for  relief.  An  act  was  passed  by 
which  the  proceedings  of  the  town  were  legalized  and  the  contract 
made  binding  upon  it.     After  the  passage  of  this  act  a  new  aation 
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was  brought  ^  the  plaintiff,  which  was  resisted  upon  the  ground 
"that  the  legltw^ture  had  no  power  to  legalize  and  validate  a  claim 
against  the  'tWlx  which  had  already  been  declared  invalid  by  the 
judicial  triboBldB."  L'pon  a  review  of  the  authorities,  the  court  of 
ap[)eals  declared  this  position  untenable,  and  sustained  a  judgment 
in  favor  of  the  plaintiff. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co.,  18  How.  421,  is  a  strik- 
ing illustxation  of  the  power  of  the  legislature  to  render  lawful  that 
which  has  been  declared  unlawful  by  the  courts.  .  In  that  case  the 
supreme  court  adjudged  a  bridge  whach  had  been  constructed  across 
the  Ohio  river  at  Wheeling,  under  an  act  of  the  legislature  of  Vir- 
ginia, to  be  an  obstruction  to  navigation,  and  a  common  nuisance, 
and  ordered  it  to  be  so  changed  as  not  to  interfere  with  vessels  in 
use  upon  the  river.  The  ground  upon  which  the  decision  rested  was 
that  the  bridge  had  been  constructed  over  a  navigable  stream  with- 
out authority  of  congress,  and  in  violation  of  rights  secured  by  con- 
gressional legislation.  Thereafter  congress  passed  an  act  whidh  was 
in  direct  contravention  of  the  decree.  It  declared  the  bridge  which 
the  court  had  adjudged  to  be  a  nuisance  to  be  a  lawful  structure, 
and,  instead  of  requiring  the  bridge  to  be  accommodated  to  the  ves- 
sels, it  required  the  vessels  to  be  so  operated  as  not  to  interfere  with 
the  bridge.  This  act  was  assailed  as,  in  effect,  annulling  the  judg- 
ment of  tiie  court  already  rendered  and  the  rights  determined  thereby 
in  favor  of  the  plaintiff.  But  the  act  was  sustained  by  the  court, 
which  held  that  the  want  of  congressional  authority  was  all  that  ren- 
dered the  bridge  an  unlawful  structure,  and,  the  authority  having 
been  conferred,  its  character  was  changed.  The  act  did  not  change 
the  decree,  but  the  subject-matter  upon  which  the  decree  operated. 
So,  in  this  case,  the  curative  act  of  1895  did  not  undertake  to  annul 
the  judgment  rendered  in  the  first  action.  On  the  contrary,  it  as- 
sumed its  validity,  and  changed,  not  the  judgment  of  the  court,  but 
the  contract  in  respect  to  which  the  judgment  was  rendered. 

The  question  as  to  when  a  curative  act  of  the  legislature  is  an 
mfringement  upon  the  judicial  power  is  ably  considered  in  Howell 
V.  Citv  of  Buffalo.  37  N.  Y.  271,  273;  State  v.  City  of  Newark,  34 
N.  J.  Law,  236,  240;  Mills  v.  Carleton,  29  Wis.  400,  416;  City  of 
Emporia  v.  Bates,  16  Kan.  495  (opinion  by  Brewer,  J.);  Donnelly  v. 
City  of  Pittsburgh  (Pa.  Sup.)  23  AtL  894.  These  were  all  cases  in- 
volving the  validity  of  acts  authorizing  the  reassessment  of  special 
assessments  which  had  been  adjudged  void  and  the  collection  there- 
of enjoined.  The  legislation  was  assailed  upon  the  constitutional 
ground  which  we  are  now  considering,  and  was  in  each  case  sustained 
by  the  court.  It  has  not  escaped  notice  that  the  opinions  are  care- 
ful to  point  out  that  the  acts  in  question  did  not  attempt  to  legalize 
or  enforce  the  assessments  which  had  been  adjudged  illegal  by  the 
court,  but  simply  authorized  a  reassessment  against  the  property 
benefited.  This  distinction,,  however,  grows  out  of  the  nature  of 
taxation.  The  legislature  has  no  power  to  impose  a  specific  tax 
npon  particular  property.  An  assessment  and  an  opportunity  to  bo 
heard  are  essential  to  a  valid  tax.  No  such  limitation  exists,  how- 
ever, when  the  legislature  is  dealing  directly  with  a  municipality 
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which  has  no  right  to  a  bearing  before  obligations  are  imposed  upon 
it  bj  the  state.  ilJi»i 

A  consideration  of  the  nature  of  the  defendant  iwaiporation,  and 
the  tenure  by  which  it  holds  all  its  property  and  riglrtn,  will  afford  a 
complete  answer  to  the  contention  that  it  had  a  vested  right  nnder 
the  judgment  in  the  former  action  of  which  it  could  not  be  deprived 
by  the  legislature.  The  defendant  is  a  public  quasi  corporation,  cre- 
ated solely  for  governmental  purposes.  It  holdB  all  its  property  and 
rights,  not  as  a  private  proprietor,  but  for  the  performance  of  those 
public  duties  with  which  it  is  charged  by  law.  Being  a  mere  instm- 
mentality  of  the  state  for  the  convenient  admiiiistration  of  govern- 
ment, it  is  at  all  times,  both  as  to  its  powers  and  its  rights,  subject 
to  legislative  control.  While  it  is  no  doubt  true  that  the  legislature 
has  not  such  transcendent  and  absolute  power  over  these  bodies  that 
it  can  apply  property  held  by  them  to  private  purposes  or  to  public 
purposes  wholly  disconnected  with  the  community  embraced  within 
their  limits,  still  it  is  likewise  true  that  a  purely  public  corporation, 
like  a  county,  cannot  acquire  any  vested  interest  whidi  will  pre- 
clude the  legislature  from  directing  the  application  of  all  its  prop- 
erty and  rights  t6  the  performance  of  those  governmental  functions 
wbich  pertain  to  the  community  embraced  within  the  corporation, 
arffl  for  the  performance  of  which  the  corporation  was  create^].  If  it 
were  otherwise,  counties,  instead  of  being  agencies  of  the  state  for 
administering  the  government,  would  be  petty  sovereignties,  to  im- 
pede and  defeat  the  state  with  claims  of  local  interest  and  authority. 
Maryland  v.  Baltimore  &  O.  R.  Ck).,  3  How.  5.S4;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  511;  Board  v.  Lucas,  93  U.  8.  108; 
Board  v,  Skinkle,  140  U.  S.  334, 11  Sup.  Ct.  790;  New  Orleans  v.  New 
Orleans  Waterworks  Co..  142  U.  S.  79,  88. 12  Sup.  Ct.  142;  Creighton 
V.  Board,  42  Cal.  446;  Dill.  Mun.  Corp.  (4th  Ed.)  §  61  et  seq.  If  it 
be  the  law  that  these  public  quasi  corporations  cannot  acquire  a 
vested  right  in  property  or  contract  which  can  limit  the  power  of  the 
legislature  in  applying  the  same  to  the  public  purposes  of  the  corpora- 
tion, much  less  can  the  defendant  in  this  case  claim,  as  against  the 
legislature,  a  vested  right  in  a  judgment  simply  declaring  in  its 
favor  the  defense  of  ultra  vires.  If  the  judgment  had  not  been  ren- 
dered, the  legislature  might  have  legalized  the  acts  of  the  defendant, 
and  commanded  it  to  apply  funds  in  its  treasury  to  the  payment  of 
the  plaintiff's  claim.  The  most  that  can  be  said  of  the  judgment  is 
that  it  is  property  like  the  funds  in  the  county  treasury,  and  if  the 
one  could  be  controlled  and  applied  by  legislative  act  the  other  conid 
also. 

A  further  answer  to  this  objection  is  found  in  the  nature  of  the 
judgment  rendered  in  the  first  action.  That  judgment  entitled  the 
county  to  recover  neither  money  nor  property,  but  merely  declared 
a  defense,  and  it  is  difficult  to  see  how  such  a.  judgment  can  create 
any  higher  right  than  the  antecedent  .right  whose  existence  it  d<^ 
Clares.  The  obligations  of  private  parties  must  be  determined  by  the 
law  in  force  at  the  time  of  the  transactions  ont  of  which  they  accrue. 
But,  as  we  have  already  seen,  this  principle  does  not  apply  in  case 
of  public  corporations  so  as  to  preclude  the  passage  of  curative  acta 
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It  being  conceded  that  the  defendant  had  no  vested  right  aa  against 
the  legislature  in  the  defense  of  ultra  vires,  bow  can  a  judgment 
which  simply  declares  the  existence  of  that  defense  create  a  better 
right  than  the  defense  itself? 

The  contention  that  the  act  in  question  is  in  violation  of  section  186 
of  the  constitution  of  North  Dakota,  which  forbids  the  state  or  any 
county  to  make  donations  to,  or  in  aid  of,  any  individual,  association, 
or  corporation,  is  based  upon  Ck>nlin  v.  Board  (Cal.)  33  Pac.  753; 
Id.,  46  Pac.  279.  Both  these  decisions  involve  the  validity  of  an  act 
whereby  the  legislature  of  the  state  of  California  ^ttwnpted  to  im- 
pose upon  the  city  of  San  Francisco  the  duty  of  paying  for  grading  a 
street,  a  special  assessment  levied  for  that  purpose  having  been  de- 
clared invalid.  The  court  held  the  act  void  under  the  constitution 
of  California,  which  in  its  general  features  is  similar  to  section  185 
of  the  constitution  of  North  Dakota.  The  gist  of  the  decisions  is 
contained  in  the  following  language: 

"Tbe  power  of  the  legislature  to  appropriate  any  of  the  public  moneys  In 
tbe  state  treasury,  or  to  direct  the  appropriation  of  the  public  moneys  of  a 
municipality.  In  cases  like  tbe  foregoing,  -n-as  talien  away  by  the  present 
constitution;  and  It  can  now  make  no  appropriation  of  public  moneys  for 
which  there  is  no  enforceable  claim,  or  upon  a  claim  which  exists  merely 
by  reason  of  some  moral  or  eqnitable  obligation,  which  the  mind  of  a  gen- 
erous, or  even  a  Just.  Individual,  dealing  with  hia  own  moneys,  might  prompt 
him  to  recognize  as  worthy  of  some  reward." 

Constitutional  provisions  similar  to  those  of  California  and  North 
Dakota  have  existed  in  most  of  the  states  of  the  Union  for  many 
years.     They  were  adopted  to  correct  the  abuse  by  which  municipal 
ities,  particuLlarly  in  the  West,  were  overwhelmed  with  debt  through 
gratnitons  donations  to  aid  in  the  construction  of  railroads  and 
other  like  enterprises  of  internal  improvement     With  the  exception 
of  the  California  case  above  referred  to,  such  limitations  have  never 
been  held  to  forbid  legislation  validating  the  acts  of  municipal  cor- 
porations which  were  void  for  want  of  authority  which  the  legisla- 
ture might  have  originally  conferred.     A  construction  of  a  constitu- 
tional provision,  which  would  compel  the  state  to  be  less  just  than 
honorable  men  and  would  make  the  public  agencies  of  the  state 
repositories  to  keep  without  payment  whatever  could  be  got  without 
authority,  certainly  should  not  be  adopted,  except  in  obedience  to  the 
most   imperative  and  unequivocal  language.     The  provision  under 
consideration  imposes  no  such  necessity.    The  state,  as  the  source  of 
jastice,  ought  itself  to  be  just,  and  should  have  authority  to  compel 
its  public  agencies  to  do  justice;  and  it  ought  not  to  be  determined 
by  a  forced  construction  that  a  people  have  ordained  for  their  gov- 
prnment  by  solemn  constitutional  provision  a  standard  of  honesty 
which  w^ould  be  condemned  by  all  honorable  men  in  the  transaction 
of  private  business.    To  discharge  an  obligation  which  rests  upon  full 
value  received  is  neither  a  "gift"  nor  a  "donation."    Failure  to  dis- 
cliarge  such  obligations  is  aptly  characterized  by  Judge  Caldwell  as 
'that  vulgar  type  of  dishonesty  which  consists  in  obtaining  goods 
on  credit  and  then  refusing  to  pay  for  them."    American  Nat.  Bank 
V.  National  Wall-Paper  Co.,  2H  C.  C.  A.  33.  77  Fed.  92.    The  restric- 
tloD  was  originally  directed  against  mere  gratuities  in  aid  of  private 
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enterprises,  and  there  is  nothing  in  the  language  of  the  constitution 
of  North  Dakota  to  indicate  a  change  in  this  original  purpose.  The 
practice  of  validating  the  acts  and  contracts  of  municipalities  which 
were  void  for  want  of  authority  has  existed  since  the  establishment 
of  the  government,  and  has  been  quite  as  frequent  since  the  consti- 
tutional restrictions  against  making  donations  of  public  money  as  l>e- 
fore;  and,  with  the  exception  of  the  case  of  Conlin  v.  Board,  saeh 
legislation  has  never  been  held  unconstitutional.  Dill.  Mun.  Corp. 
§  75.  On  the  contrary,  it  has  met  with  general  approval.  New  Or- 
leans V.  Clark,  95  U.  S.  644;  Erskine  v.  Nelson  Co.,  4  N.  D.  66,  58 
N.  W.  348;  Trustees  v.  Roome,  9:1  N.  Y.  313,  325;  Cole  v.  State.  lo2 
N.  Y.  48,  53,  6  N.  E.  277;  Wrought-Iron  Bridge  Co.  v.  Town  of  At- 
tica, 119  N.  Y.  211,  23  N.  E.  542;  Mayor,  etc.,  of  New  York  v.  Tenth 
Nat.  Bank,  111  N.  Y.  446,  459,  18  N.  E.  618.  Sections  10  and  11  of 
article  7  of  the  New  York  constitution  are  nearly  identical  in  lan- 
guage with  section  185  of  the  constitution  of  North  Dakota. 

The  contention  that  the  former  judgment  is  a  bar  to  this  action  is 
equally  untenable.  "The  conclusive  character  of  a  judgment  extends 
only  to  identical  issues,  and  they  must  be  such,  not  merely  in  name, 
but  in  fact  and  in  substance.  If  the  vital  issue  of  the  later  litiga- 
tion has  been  in  truth  already  determined  by  an  earlier  judgment,  it 
may  not  be  again  contested;  but  if  it  has  not,  if  it  is  intrinsically 
and  substantially  an  entirely  different  issue,  even  though  capable  of 
being  described  in  similar  language,  or  by  a  common  form  of  ex- 
pression, then  the  truth  is  not  excluded,  and  the  judgment  no  an- 
swer to  the  different  issue."  Pahner  v.  Hussey.  87  N.  Y.  .%3,  -We. 
The  former  judgment  between  these  parties  simply  declared  the  con- 
tract unenforceable  because  it  was  made  without  legislative  anthor- 
ity.  How  can  such  a  judgment  be  a  bar  to  an  action  upon  the  same 
(•ontract  after  it  has  received  the  legislative  sanction?  Judgments 
declare  the  rights  of  parties  at  the  time  they  are  pronounced,  but  do 
not  preclude  the  assertion  of  rights  subsequently  acquired.  In  reply 
to  an  objection  identical  with  that  which  we  are  now  considering, 
the  supreme  court  said: 

"It  surely  cannot  be  seriously  urged  that  the  legislature  Is  stripped  of  Its 
power  to  authorlr*  a  contract  to  have  effect  In  the  future  by  jadlcial  inter- 
pretation of  tne  contract,  and  which  at  the  time  had  reference  to  the  present 
and  the  past  only.  A  very  large  proportion  of  the  legislation  in  all  the  states 
is  prompted  by  the  decisions  of  the  courts,  and  Is  intended  to  remedy  some 
mischief  pointed  out  or  resnlting  from  the  utterances  of  the  courts  of  ihJ^ 
wuntrv."  New  Orleans  v.  New  Orleans  Waterworks  Co..  142  t'.  S.  79.  92.  12 
Sup.  Ct.  142. 

The  present  action  comes  within  the  principle  of  a  second  suit  to 
recover  real  property  based  upon  a  newly-acquired  title.  Such  an 
action  is  never  barred  by  an  adverse  judgment  in  respect  to  the  same 
pioiierty,  which  waa  rendered  before  the  new  title  was  acquired. 
Railroad  Co.  v.  Smith,  16  C.  C,  A.  336,  69  Fed.  579.  Judgment  must  be 
entered  in  favor  of  the  plaintiff  for  the  amount  claimed  in  the  com- 
plaint, and  it  is  so  ordered. 
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MUTUAL  UFB  ENS.  CO.  OF  NEW  TORE  T.  LOGAN. 

(Cbcalt  Coort  of  Ai^eala,  Ninth  Clrciilt.    Febmary  28,  189&} 

No.  383. 

1  AonoN  OH  IirsuiiANCx  Pouct— Bttokhcb— Dbclabatiorb. 

In  a  snit  by  an  executor  to  collect  an  Insurance  policy  upon  the  life  of  hla 
testator,  when  the  Issue  la  whether  or  not  the  contract  was  consummated, 
tt  Is  error  to  allow  the  plalntUf  to  testify  to  declarations  by  his  testator 
going  to  show  that  he  acknowledged  liability  upon  his  premium  note.  In 
order  to  show  an  acceptance  by  him  of  the  iKilicy.  The  suit  being  on  the 
policy,  and  not  on  the  note,  such  declarations  cannot  be  considered  as  against 
Interest. 

1  Bakx— Rbs  Gbstjl 

Declarations  made  10  days  after  the  alleged  dellyery  of  an  Insnranoe  policy 
cannot  be  admitted  in  evidence,  as  part  of  the  res  gestse,  to  show  audi  de- 
llrery. 

t  lastJKAifOK— Pbbkiux  Notb— Aotbobitt  or  Agbiit  to  Aocbpt. 

The  a^nt  of  a  1116  Insurance  company,  authorized  to  dose  the  contract  by 
dellTering  the  policy  and  collecting  premlnms,  has,  In  general,  implied  an- 
thorlty  to  accept  notes  for  ttie  premiums. 

i  BufB— RuLXS  o»  CoMPAHT—ViOLATiOH— Waives. 

When  the  general  agent  of  an  insurance  company  haa  knowledge  of  fre- 
qoent  violations  by  a  subagent  of  a  rule  of  the  company  prohibiting  the  ac- 
ceptance of  notes  for  premiums,  and  makes  no  serious  objection,  the  com- 
pany must  be  deemed  to  have  waived  the  application  of  the  rule. 

I.  Saio— ErraoT  as  to  Thibd  Pabtihs. 

A  person  dealing  with  an  insurance  comipany  cannot  be  bound  by  a  role 
of  the  company  forbidding^  the  taklug  of  premium  notes,  which  Is  Intended 
for  the  guidance  of  its  agents,  and  of  which  he  has  no  knowledge. 

1  Samb— LisTanoTioxs — Pbeuium  Notb— AiiiiOWASCB  bt  Ezbcutor. 

Where  a  premium  note  has  been  negotiated  by  the  agent  of  the  company, 

and,  on  presentation  by  the  assignee,  allowed  by  the  maker's  executor  as  a 

claim  against  the  estate,  it  is  error  to  refuse  to  instruct  that  such  action 

I  by  ttie  executor  cannot  bind  the  company,  the  issue  being  whether  or  not 

I  the  contract  was  ever  consummated. 

'         t  IkiAi/— Wbiobt  ov  Evidbiicb. 

When  there  Is  a  variance  between  the  testimony  of  a  witness  and  state- 
ments made  by  liim  in  letters  at  the  time  of  the  transaction  in  question, 
and  the  letters  are  In  evidence,  it  is  error  to  Instmet  that  greater  weight 
most  be  given  to  the  testimony  than  to  the  statements  in  the  letters.    It 

j  Is  for  the  Jnry  to  say  which  statement  they  will  accept 

In  Error  to  the  CSrcnlt  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

tbit  action  was  brought  by  Lysander  S.  Logan,  the  defendant  in  error,  as 
executor  of  the  last  will  and  testament  of  Thomas  J.  Logan,  deceased,  to  re- 
eorer  $10,000  and  Interest,  alleged  to  be  due  upon  a  certain  policy  of  Insurance 
daimed  to  have  been  issued  by  plaintiff  in  error,  the  Mutual  Life  Insurance 
Company  of  New  York,  upon  the  life  of  Thomas  J.  Logan.  The  -case  was 
tried  in  the  conrt  below  before  a  Jury,  which  rendered  a  verdict  for  the  plain- 
tiff, the  defendant  in  error  here,  in  the  sum  of  $10,000,  with  interest  at  6  per 
eent  per  annum  from  September  28,  1894.  Judgment  was  entered  December 
28, 1896,  to  reverse  which  the  defendant  sued  out  this  writ  of  error. 

The  pcdicy  in  question  was  for  the  sum  of  $10,000,  was  numbered  581.368, 
and  was  Issued  by  the  company  on  August  28,  1883.  The  defense  interposed 
in  the  court  lielow  was  that  the  contract  of  insurance  was  never  consusunated 
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by  Thomas  J.  Logan.  That  was  the  only  Issue  In  the  case.  Thomas  J.  Logan 
resided  near  PrinevUle,  Crook  county,  Or.,  and  on  the  26th  day  of  August,  1893, 
signed  an  application  for  Insurance,  and  at  the  same  time  and  place  executed 
a  promLssory  note  payable  to  his  own  order  for  the  sum  of  |1,1^,  due  on  No- 
vember 1st  thereafter,  payable  at  the  First  National  Bank  of  PrinevUle.  The 
sum  of  $1,185  was  the  amount  of  the  premium.  The  note  was  Indorsed  In  blank 
by  the  maimer,  and  delivered  at  the  time  of  the  signing  of  the  application  to  one 
■William  Johnson,  who  appears  to  have  been  a  solicitor  of  insurance.  The  ap- 
plication was  accompanied  with  a  medical  examiner's  report,  also  signed  by 
Thomas  J.  Logan,  and  made  by  H.  P.  Belknap,  medical  examiner,  of  the  same 
date,  and  was  forwarded  to  one  F.  L.  Stinson,  an  agent  of  the  defendant  com- 
pany at  Seattle,  "Wash.,  and  was  by  him  In  turn  forwarded  to  A.  B.  Forbes  & 
^n.  at  San  Francisco,  the  general  agents  of  the  plaintiff  in  error  for  the  Padflc 
Ccast,  and  by  them  In  turn  forwarded  to  the  home  office  of  the  company,  In 
New  York.  Thereafter  a  policy  in  the  form  called  for  by  the  application  was 
Issued,  and  forwarded  to  Stinson,  at  Seattle. 
On  October  18,-18d3,  Stinson  wrote  Logan,  from  Seattle,  the  following  tetter 

"The  Mutual  Life  Insurance  Company  of  New  York.    Bldiard  A.  McCurdy, 
President   F.  L.  Stinson,  Cieneral  Agent  for  Washington  and  Oregon. 

"Seattle,  Washington,  Oct  IStb,  18&-. 
"Thos.  J.  Logan,  Esq.,  Prinevllle,  Or.— Dear  Sir:  I  take  pleasure  in  Inform- 
ing yon  that  the  company  have  accepted  your  risk  for  $10,000,  and  have  iasned 
IH>llcy  No.  581.368,  and  I  have  forwarded  same  this  day,  together  with  your 
note  for  $1,185,  to  the  First  National  Bank  of  Prinevllle,  where  the  latter  is 
payable.  If  you  wish  to  take  the  note  up  at  once,  I  wlU  allow  yon  a  discount 
of  1  per  cent  from  the  face  value.    *    •    * 

"Yours,  very  truly,  F.  L.  Stinson,  General  Agent" 

Stinson  also  wrote  and  sent  the  following  letter  to  the  First  National  Bank  of 
Prinevllle: 

"The  Mutual  Life  Insurance  Company  of  New  York.    Rldiard  A.  McCnrdy, 
President     F.  L.  Stinson,  General  Agent  Washington,  Oregon. 

"Seattle,  Washington,  Oct.  18th,  1893. 
"First  National  Bank,  Prinevllle,  Or.— Dear  Sirs:  Inclosed  please  find  policy 
No.  581,368,  T.  J.  Ixjgan,  amount,  $10,000,  together  with  his  note  due  Nov. 
Ist  in  amount  $1,185,  which  please  collect  and  remit,  less  your  charges,  cost 
of  exchange, '  etc.  Kindly  deliver  the  policy  to  Mr.  Logan  upon  payment  of 
note.  If  he  wished  to  pay  same  at  once,  1  per  cent,  from  the  face  of  note  will 
be  deducted. 

"Yours,  very  truly,  F.  L.  Stinson,  General  Agent" 

To  this  communication  the  bank  made  the  following  reply: 
"First  National  Bank,  Prinevllle,  Or. 

"Prinevllle,  Oregon,  11—1,  1893. 
"F.  L.  Sttason,  Esq.,  GenL  Agent  Seattle— Dear  Sir:    •    •    •    Policy  of  T. 
J.  Logan  received.    Mr.  Logan  says  he  Is  unable  to  pay,  and  desires  that  the 
policy  be  surrendered,  and  note  returned  to  him.     Please  advise.    •    •    • 
"Yours,  respectfully,  T.  M.  Baldwin,  Cashier." 

Stinson  thereupon  advised  the  bank  as  follows,  under  date  of  November  9, 
1893: 

"First  National  Bank,  Prinevllle,  Oregon— Dear  Sirs:  I  have  your  favor  of 
the  1st  Inst.  •  •  •  Begardlng  T.  J.  Logan,  I  note  what  you  say.  Pleaae  hold 
the  policy  subject  to  his  call;  that  is,  when  he  pays  the  note,  dellvw  same  to 
him.  If  the  note  Is  not  paid  within  four  days  from  receipt  of  this  letter,  kindly 
return  same  to  me,  and  I  will  proceed  to  collect  same.  Will  you  kindly  adviae 
me  If  Mr.  Logan  Is  good  for  the  amount  of  his  note?  If  he  will  pay  one-half 
of  the  face  of  the  note,  kindly  accept  and  Indorse  same,  and  have  pmnaised  talm 
time  to  pay  the  balance.    Thanking  you  la  anticipation  of  an  early  reply, 

"Yours,  very  truly,  F.  L.  Stlnaoo,  General  Asent," 
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He  also,  on  the  same  day,  wrote  to  Thomas  J.  Iiogan  the  following  letter: 

The  Motaal  Life  Insurance  Company  of  New  York.    Rlcbaid  A.   McCnrdy, 
Fresldeot     F.  L.  Stlnson,  General  Agent,  Washington,  Oregon. 

"Seattle,  Washington,  Not.  eth,  1898. 
T.  jr.  Logan,  Esq.,  Prlnevllle,  Or.— Dear  Sir:  I  am  advteed  by  the  First 
National  Bank,  under  date  of  the  1st  Inst.,  that  yon  state  that  you  are  unable 
to  meet  your  note  of  $1,185,  which  I  had  sent  to  the  above  bank  fbr  collection, 
same  being  due  on  Nov.  Ist.  I  had  hoped  that  you  would  have  met  this 
note  promptly,  and  tmst  that  upon  receipt  of  this  yon  will  take  the  same  up  Im- 
mediately. If  unable  to  pay  the  full  amount,  if  you  will  pay  half  of  the  note 
I  will  give  yon  time  on  the  balance.  I  must  insist,  however,  upon  the  payment 
of  at  least  half  Immediately.  Kindly  let  me  bear  from  you  by  return  mall,  and 
oUIge, 

"Tours,  very  truly,  F.  L.  Stinson,  Grcneral  Agent." 

The  bank,  on  the  14th  of  November,  1803,  sent  the  following  communication 
to  Stlnson: 

"First  National  Bank  of  PrinevlUe. 

"PrIneviUe,  Or.,  Nov.  14th,  1893. 
"K.  L.  Stlnson,  Esq.,  General  Agent,  Seattle,  Wash.— Dear  Sir:   I  return  here- 
with your  note  on  T.  J.  Logan  for  $1,185.00.    Payment  refused.     Mr.  Logan 
refuses  to  accept  policy. 

"Yoors,  very  truly,  T.  M,  Baldwin,  Cashier." 

To  this  letter  Stlnson  sent  the  following  letter  to  the  bank: 

"The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.    F.  L.  Stlnson,  State  General  Agent,  Washington,  Oregon. 

"Seattle,  Washington,  Nov.  20th,  1893. 
"First  National  Bank,  Prinevllle,  Or.— Dear  Sirs:    I  have  your  favor  of  the 
14th  Inst.,  returning  note  of  T.  J.  Logan,  in  amoimt  $1,185.    Please  bold  the 
policy  subject  to  Mr.  Logan's  call.     Kindly  advise  me  the  amount  of  expenses 
for  yonr  troulde  In  this  matter,  and  I  will  remit. 

"Tours,  very  truly,  F.  L.  Stlnson,  General  Agent." 

Thereafter  the  policy  antears  to  have  continued  in  the  possession  of  Baldwin 
nntll  Mardi  29,  1894.  when  he  returned  the  same  to  W.  S.  Pond,  at  that  time 
the  cashier  of  the  plaintiff  in  error,  at  Seattle,  Washington,  upon  a  request  as 
contained  in  the  following  letter: 

"The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.    F.  L.  Stlnson,  State  General  Agent,  Washington,  Oregon. 

"Seattle,  Washington,  March  24,  1894. 
TIrst  National  Bank,   Prinevllle,   Or.— Dear  Sirs:    Kindly  send  the   Logan 
policy  here.  No.  5S1,3(>8,  as  per  Indosed  order  from  Mr.  F.  L.  Stlnson,  and 
oblige, 

"Tours,  very  truly,  Wm.  S.  Pond,  Cashier." 

It  was  subsequently  sent  on  to  the  company's  home  office  for  cancellation. 
The  note  was  retnmed  to  Stinson,  as  per  his  request,  on  or  about  November 
20, 1S93.  It  was  by  him  given  to  the  National  Bank  of  Commerce,  at  Seattle, 
Wash.,  to  secure  the  payment  of  advances  made  to  him  by  the  bank  prior  to 
November  25,  1893,  and  for  further  advances  to  be  thereafter  made.  On  No- 
vember 25,  1893.  the  note  was  mailed  by  the  bank  to  one  J.  Park  Henderson, 
M  attorney  at  law,  at  Portland,  Or.,  to  endeavor  to  collect  for  the  bank.  Suit 
was  thereupon  brought  on  the  note  on  Novonilier  29,  185)3,  by  Henderson.  A 
demurrer,  answer,  and  reply  were  successively  flied,  and  it  appears  that  on  May 
7,  1894,  following,  the  suit  was  dismis.sed  without  prt-judice  by  order  of  court, 
on  motion  of  counsel  for  defendant,  Thomas  J.  Logan.  Nothing  appears  to 
hsTe  been  done  in  regard  to  collection  of  the  note,  beyond  its  being  held  by  the 
National  Bank  of  Commerce  as  coliifteral  for  moneys  theretofore  and  thereafter 
idTaneed  to  Stinson,  until  August  31,  1804.  when  It  was  sent  by  the  National 
Bank  of  Commerce  to  the  First  National  Bank  of  PrIneviUe,  Or.,  In  a  letter 
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dated  Tnly  31,  1894.    It  was  returned  to  tbe  National  Bank  of  Oommerce  bj 
a  letter  dated  Augost  29,  1894,  which  reads  as  follows: 

"First  National  Bank  of  PrlneTllle. 

"Prinevllle,  Or.,  Aug.  29th,  1894. 
"The  National  Bank  of  Commerce,  Seattle,  Wash.— Dear  Sirs:  We  return 
herewith  your  collection,  No.  8,563.  T.  J.  Logan,  for  $1,18.5.  and  interest.  T.  J. 
liogtm,  the  maker,  Is  now  dead,  and  hts  son.  L.  S.  Logan,  is  the  executor  of  his 
will.  He  Informs  me  that  the  note  will  have  to  take  the  regular  course  of  sodi 
matters  In  this  state.  A  copy  of  the  note,  duly  sworn  to,  must  be  filed  with  the 
executor,  and  paid  by  order  of  the  probate  judge. 

"Yours,  very  truly,  [Signed]    T.  M.  Baldwin,  Cashier." 

It  further  appears  that  the  note  was  thereafter  filed  and  proved  up  against 
the  estate  of  Thomas  J.  Logan,  deceased,  by  tbe  National  Bank  of  Commerce. 
The  latter  died  at  Prinevllle,  Or.,  July  10,  1894. 

The  deposition  of  Baldwin,  the  cashier  of  the  First  National  Bank  of  Prine- 
vllle,  was  introduced  in  evidence,  from  which  it  appears  that  he  tesUfiied  as 
follows  In  regard  to  his  possession  of  the  policy  and  his  conversations  with  Lo- 
gan In  regard  to  It:  That  he  knew  Tliomas  J.  Logan;  that  he  (the  witness) 
was  cashier  of  the  First  National  Bank  at  Prinevllle,  Or.,  and  had  been  such 
for  nine  years  past  continuously;  that  he  was  cashier  hi  November,  1893,  and 
remembered  receiving  a  promissory  note  signed  by  Thomas  J.  Logan,  dated 
at  or  near  Prhievllle,  Or..  August  2C,  1893.  whereby  said  Logan  promised  to 
pay  to  the  order  of  himself,  on  November  1,  1803,  the  sum  of  $1,185,  with  inter- 
est; that  he  received  the  letter  of  October  18,  1893,  from  F.  L.  Stlnson,  con- 
taining policy  of  Insurance  No.  581,368,  with  the  note  above  referred  to.  The 
deposition  showed  that  tbe  witness  was  asked  the  following  question,  among 
others,  uiwn  examhiatlon  hi  chief:  "Q.  What  did  you  do  with  the  policy  after 
receiving  this  letter?"  After  objection  and  exception,  he  replied:  "I  filed  It 
in  Mr.  Logan's  name  in  the  bank."  That  the  policy  was  placed  hi' a  case  kept 
for  that  purpose,  alphat)etIcaUy  arranged,  under  Mr.  Logan's  Initials;  tbat 
the  case  was  kept  for  the  purpose  of  holding  the  papers  of  customers  of  tbe  bank; 
the  bank  habitually  had  papers  there  belonging  to  Mr.  Logan,  but  could  not  say 
that  any  were  there  at  that  particular  time;  the  papers  were  kept  for  safe- 
keeping: that  it  was  customary  for  the  bank  to  receive  and  safely  keep  pap«9 
for  its  customers  and  patrons;  that  Mr.  Logan  was  a  patron  of  the  bank,  and 
that  there  was  a  definite  understanding  between  the  bank  and  Mr.  Logan  that 
the  bank  should  keep  his  papers  for  safe-keeping,  they  being  left  there  and 
received  by  the  bank  as  an  accommodation  to  him;  that  the  custom  alluded  to 
had  existed  ever  since  tbe  bank  was  organized,  which  was  about  six  years  prior 
to  the  date  last  referred  to;  that  upon  the  receipt  of  the  letter  from  Stlnson 
of  October  18,  18{)3,  he  gave  the  policy  and  note  to  liOgan;  that  he  thinks 
Logan  took  the  policy  In  his  hands,  and  then  handed  It  back;  that  Logan  did 
not  refuse  absolutely  to  accept  the  policy;  that  Logan  did  not  instruct  bim  to 
return  the  policy,  but  that  he  did  not  remember  that  Logan  Instructed  hitn  to 
keep  the  policy  for  him;  that  Logan  told  him  that.  If  he  could  not  'aiae  tbe 
money,  he  would  like  to  return  the  policy;  that  he  received  no  Instructions 
or  directions  with  relation  to  this  policy  from  Logan  after  November  14,  181*3; 
that  he  did  not  remember  having  any  communication  with  him  or  any  one 
acting  for  him  after  that  time;  tbat  he  might  not  remember,  as  it  was  a 
good  while  ago;  that  he  did  not  remember  that  Logan  Instructed  lUm  to  keep 
the  policy  for  him;  that  he  (Logan)  did  not  instruct  him  to  return  the  policy; 
that  subsequent  to  November  20th,  when  Stiuson  wrote  to  the  First  National 
Bank  telling  them  to  "hold  the  policy  subject  to  Mr.  Logan's  call,"  he  held  the 
policy  subject  to  Mr.  Logan's  call;  that,  had  Logan  called  for  the  policy  while 
it  was  in  the  bank  subsequent  to  that  date  (November  20,  1893),  he  would  have 
delivered  it  to  him;  that  Logan  made  no  objection  to  receiving  the  policy  subse- 
quent to  the  date  witness  received  instructions  from  Stlnson  to  hold  the  policy 
subject  to  his  call;  that,  when  he  said  that  Logan  desired  to  have  the  policy 
returned  and  his  note  delivered  to  him,  he  (witness)  was  referring  to  a  time 
prior  to  November  20,  1893;  that  he  thought  he  must  have  informed  Loi;au 
tbat  tbe  policy  was  In  Uls  box  after  November  20,  1893,  but  that  be  had  no  dis- 
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tlcct  recollection  as  to  the  time,  and  thought  so  because  It  woold  hare  been 
their  custom  to  do  so.  He  further  deposed  as  follows:  "Q.  Have  you  any  dis- 
tinct recollection  that  you  are  willing  to  say  certainly  that  you  notified  him 
that  you  had  placed  the  policy  with  his  papers?  A.  I  don't  remember  distinctly 
of  notifying  him  at  that  time.  Q.  You  can't  say  whether  you  did  or  not?  A. 
Only  it  being  In  the  line  of  my  duty  to  do  so.  Q.  It  was  your  custom  to  do 
so?  A.  Yes,  sta-.  Q.  But  you  knew  there  had  been  a  refusal  on  Mr.  Logan's 
part  to  accept  this  policy  before  that  because  he  could  not  pay  this  note?  A. 
That  was  the  only  reason  he  ever  gave.  Q.  You  knew  the  fact  that  be  re- 
fused to  take  the  policy,  didn't  you?  A.  I  knew  that  he  could  not  take  It  under 
the  circumstances.  Q.  Well,  you  knew  that  he  hail  declined  to  accept  the 
policy,  and  wanted  you  to  return  It?  A.  On  the  groimd  I  have  stated.  Q.  You 
knew  that.  Now.  knowing  that  fact,  did  ho  ever  change  his  mind  or  Instruc- 
ticns  to  you  in  reference  to  that  policy  to  your  knowledge?  A.  No."  The  wit- 
ness further  testified,  substantially  as  follows:  That  before  writing  the  let- 
ter of  November  1,  1883.  he  conferred  with  I^gan  In  reference  to  the  payment 
of  the  note  and  the  delivery  of  the  policy,  and  that  said  letter  was  written  from 
what  Logan  told  him;  that  before  writing  the  letter  of  November  14,  1803,  . 
he  also  conferred  with  Logan  in  reference  to  the  note  and  policy,  and  that  said 
letter  was  also  written  from  what  Logan  told  him;  that  he  had  only  one  con- 
versation with  Logan  up  to  that  time;  that  the  letter  of  November  1,  18SKJ, 
was  written  shortly  after  said  conversation,  and  that  of  November  14,  1893, 
was  also  based  on  sai^  conversation;  that  no  person  was  present  at  the  con- 
versation; that  he  thought  that  after  receiving  the  letter  of  date  November 
6,  1SS3,  he  must  have  communicated  to  Logan  the  offer  of  Stinson  that.  If  he 
could  pay  half  of  the  face  of  the  note,  he  might  have  time  on  the  balance; 
that  Logan  did  nothing  in  relation  thereto;  that  he  does  not  remember  what 
I>ogan  said  In  reference  thereto;  that  Logan  did  not  show  him  a  letter  be  had 
received  from  Stinson  bearing  the  same  date,  with  reference  to  thiS  matter; 
that  he  ^witness)  never  saw  such  letter.  The  witness  further  testified  that 
about  March  29,  1894,  he  received  a  letter  of  date  March  24,  1894,  from  W.  S. 
Pond,  Inclosing  an  order  from  F.  L.  Stinson,  dated  March  14,  1894,  both  ad- 
dressed to  the  First  National  Bank  of  Prlnevllle,  Or.,  and  that  be  acted  upon 
the  said  order  and  letter,  by  returning,  on  3Iarch  29,  1804,  the  policy  to  W.  S. 
Pond.  Seattle,  Wash.;  that  he  did  not  remember  notifyhig  Logan  that  the 
policy  was  to  be  returned;  Ixigan  never  told  him  to  return  the  policy;  was  an 
Intimate  friend  and  Intimate  business  acquaintance  of  Logan  for  many  years; 
does  not  remember  that  he  notified  Logan  that  the  parties  had  requested  a 
return  of  the  policy;  Logan  had  not  called  for  the  policy,  and  he  (witness) 
wanted  to  see  him  get  his  note  back;  that  he  took  the  liberty  to  return  the 
policy;  that  be  felt  authorized  to  return  the  policy  from  what  he  knew  of 
Logan's  wishes  In  the  matter;  that  he  does  not  remember  that  he  communicated 
with  Logan  after  returning  fbe  policy  as  to  his  having  done  so:  dees  not  re- 
member having  told  him  that  he  returned  it.  He  fiu-ther  testified  that  he  did 
not  notify  Stinson  that  he  had  placed  the  policy  among  or  with  Logan's  papers, 
and  that  Stinson  did  not  know  the  fact,  nor  did  Logan;  that  he  put  the  policy 
In  the  note  case  for  the  first  time  after  he  received  the  letter  advising  him  to 

I  hold  it  subject  to  Logan's  call. 

F.  L.  Stinson  testified  that  he  was  the  state  general  agent  of  the  Mutual 
Life  Insurance  Company  of  New  York  for  Washington  and  Oregon;  that  his 
head  office  was  at  Seattle;  that  the  company  knew  of  this  de.siguation;  that 
his  letter  heads  sent  to  him  by  the  company  indicated  that  he  was  general  agent 
for  the  states  of  Washington  and  Oregon;  that  his  duties  were  to  solicit  ap- 
plications for  Insurance,  to  collect  premiums,  and  to  deliver  policies,  remitting 
the  premiums  to  the  company;  that,  as  such  agent.  It  had  been  his  custom  to 
receive  notes  In  payment  of  policies  In  lieu  of  money;   that  he  had  upon  one 

L  or  two  different  occasions  told  a  Mr.  Forbes,  the  general  agent  of  the  company 

II  for  the  Pacific  Coast,  that  he  had  taken  a  great  many  notes  in  payment  ol 

premltans;    that  Mr.  Forbes  advised  him  not  to  take  too  many  notes:    that  he 
should  be  careful  In  taking  notes;    that  It  had  been  his  custom  to  deliver  poli- 
I  ries  priOT  to  the  pajment  of  the  notes  in  many  cases.    The  witness  further 

!  stated  that  he  remembered  receiving  an  application  for  a  policy  In  this  com- 

pany from  Logan,  and  that  he  received  the  same  from  William  Johnson,  the 
87  P.- 
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agent;  that  he  received  at  the  same  time  the  promissory  note;  that,  after  re- 
ceiving the  application  and  the  note,  he  took  a  copy  of  the  application,  and 
sent  the  original  to  A.  B.  Forbes  &  Son;  that  the  application  was  accepted  by 
the  company;  that  he  received  from  the  company  a  policy  In  accordance  with 
the  requirements  of  the  application;  that  he  sent  the  policy  and  note  to  the 
First  National  at  Prinevllle,  Or.;  that  the  National  Bank  of  Commerce  of 
Seattle  got  the  note  from  him,  he  having  sold  It  to  that  bank  for  certain  In- 
debtedness due  by  him  to  the  bank;  that  the  note  was  taken  as  collateral  se- 
curity; that  he  had  told  Mr.  Forbes,  upon  one  occasion,  of  the  fact  that  he  had 
sold  tills  note  to  the  National  Bank  of  Commerce;  that,  when  he  took  the  note 
from  Logan,  be  took  It  as  payment  for  the  premium;  that  he  never  advised 
Mr.  Logan  or  consented  to  return  to  Mr.  Logan  his  note  In  accordance  with  the 
wishes  purported  to  have  been  expressed  by  the  latter  as  contained  In  the  letter 
of  Mr.  Baldwin  of  November  1,  ISUS;  that  he  told  Mr.  Forbes,  upon  the  oc- 
casion of  the  lattcr's  visit  to  Seattle  about  the  last  of  November,  1^,  that  be 
had  sold  the  note  to  the  National  Bank  of  Commerce;  that  Mr.  Forbes  asked 
him  regarding  the  payment  on  the  Logan  policy,  and  that  be  told  about  the 
note,  and  where  it  was,  and  that  he  told  him,  further,  that  he  (the  witness) 
could  not  get  the  note  without  paying  for  It;  that  It  was  in  the  bank,  and  lie 
(witness)  could  not  get  It  without  paying  at  least  one-half  of  the  note;  that 
Mr.  Forbes  said  he  would  look  into  the  matter,  and  see  what  could  be  done; 
that  he  (witness)  thought  this  conversation  occurred  in  Noveraber,  1893.  Iwt 
he  would  not  be  positive;  that,  before  writhig  the  letter  to  the  Prinevllle  Bank 
wherein  he  told  Mr.  Baldwin  to  hold  the  policy  subject  to  Mr.  Logan's  call,  he 
had  Investigated  the  personal  responsibility  of  Thomas'  J.  Logan,  the  maker  of 
the  note,  and  bad  found  It  good;  that,  at  the  time  he  took  the  note,  it  was 
received  by  ttlm  In  payment  of  the  premium;  tliat  the  policy  had  not  then 
been  received;  that  the  note  was  to  mature  Noveml)er,  1893,  and  he  Intended 
that  the  policy  should  be  tendered  at  the  time  the  note  matured;  that  he  did 
not  Intend  that  the  policy  should  be  delivered  to  Mr.  Logan  before  the  payment 
of  the  note;  that  he  could  not  say  that  he  did  not  Intend  at  any  time  to  de- 
liver the  policy  until  after  he  had  collected  the  money  that  was  due  upon  the 
note;  that  he  does  not  remember  ever  having  seen  the  rules  and  regulations 
Issued  by  the  company;  that  be  did  not  think  he  received  a  printed  copy  of 
the  rules  and  regulations,  edition  of  March,  1893,  from  Mr.  Forbes,  governing 
him  In  his  business,  and  did  not  have  any  printed  Instructions  at  all;  that  be 
did  not  know  that,  as  an  agent,  he  was  expressly  prohibited  from  receiving  notes 
as  payment  fo°  premiums. 

A.  B.  Forbes,  whose  deposition  .was  taken  on  behalf  of  the  plaintiff  in  error, 
testified  that  he  was  the  general  agent  of  the  company  for  the  states  of  Cali- 
'fomla,  Nevada,  Oregon,  Washingrton,  and  other  Pacific  states  and  territories; 
that  F.  L.  Stinson  was  his  subagent,  with  limited  powers;  that  he  does  not 
luiow  why  the  policy  to  Logan  was  never  delivered,  If  It  was  not  delivered, 
except  from  correspondence  aliout  the  policy  after  it  was  sent  to  Stinson;  that 
In  the  latter  part  of  1893  he  visited  Seattle,  and  was  then  told  by  Mr.  Stinson 
that  delivery  had  not  been  made  because  Mr.  Logan  had  not  paid  the  premium; 
that  he  then  told  Stlnsor  that  a  re-csamination  must  be  had,  and  the  premium 
paid,  before  the  delivery  of  the  policy,  and  that  he  must  give  it  Immolate  at- 
tention; that  nothing  was  then  said  by  Stinson  to  witness  about  any  note  noade 
by  Mr.  Logan  being  hypothecated  in  any  bank,  nor  did  the  witness  know  of  the 
fact;  that  he  did  not  recollect  any  conversation  with  Stinson  about  the  particular 
note  of  Thomas  J.  Logan  for  $1,185,  payable  to  his  own  order.  The  witness 
further  testified,  and  produced  and  made  a  part  of  his  deposition  a  pamphlet 
book,  entitled,  "Suggestions  for  the  Guidance  and  Instruction  of  Local  Agents 
and  Solicitors,  Edition  of  March,  1893,  Published  for  the  Mutual  Life  Ia.'<urance 
Company  of  New  York";  that  Stinson  had  a  copy  of  such  pamphlet  book  of 
rules;  that  among  such  rules  was  the  following:  "Agents  are  expre.ssly  pro- 
hibited from  receiving  notes  as  payment  for  premiums."  The  witness  further 
testified  that  he  had  no  knowledge  of  the  tiklng  of  promissory  notes  for  the 
payment  of  premiums  by  soliciting  agents  of  F.  L.  Stinson  or  by  F.  L.  Stinson, 
and  that,  after  60  days  from  the  date  of  the  policy,  a  re-examination  of  the  ap- 
plicant was  required,  and  the  premium  was  reqtiired  to  he  paid  before  the 
policy  was  delivered;  tliat  Stinson  was  not  a  general  agent;  that  he  was  a  sub- 
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agent,  be  (witness)  being  the  general  agent  for  the  company  on  the  Coast;  that 
Stinson  held  himself  out  as  general  agent,  with  the  knowledge  of  witness;  that 
he  was  in  the  employ  of  witness;  that  be  had  no  doubt  that  Stinson  represented 
hlmsflf  as  general  agent  of  the  company. 

The  philntiflf,  Lysander  S.  Logan,  son  of  the  deceased,  Thomas  J.  Logan,  and 
defendant  in  -wror  here,  testified,  over  the  objection  of  plaintiff  in  error,  that 
he  bad  a  conversation  with  bis  father  about  the  1st  of  December,— the  early 
part  of  December,— regarding  the  note  and  policy;  that  his  father  told  him 
he  bad  given  his  note  for  the  premium  on  the  policy,  and  that  It  was  In  the 
hands  of  attorneys,  and  he  wanted  to  know  If  he  (witness)  could  raise  the  money 
for  him  to  lift  the  note;  and  that  he  (witness)  told  blm  that  be  could  not  at 
that  time;  and  that  bis  father  then  said,  "  '1  believe  I  will  go  to  the  bank  and 
get  the  policy,  and  see  If  I  can  mortgage  It  for  the  money  to  pay  the  note, ' — 
mortgage  It  to  parties  there,  to  see  if  he  could  get  the  money  to  lift  his  note 
with." 

It  Is  nnnecessary  to  refer  further  to  evidence  In  the  case,  as  that  already 
stated  presents,  for  the  most  part,  the  only  question  at  issue,  viz.  whether  the 
contract  of  insurance  was  consummated  on  November  20,  lSy.3. 

Penton,  Bronaugh  &  Mair,  for  plaintiff  in  error. 

Allen  &  Allen  and  John  H.  Powell,  for  d^endant  in  error. 

Before  GILBERT,  BOSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  assignments  of  error  are  32  in  number.  The  errors  claimed 
relate  to  admission  and  rejection  of  evidence,  refusal  to  instruct  the 
jury  to  bring  in  a  verdict  for  the  defendant,  refusal  to  charge  the  jury 
as  requested  by  plaintiff  in  error,  defendant  in  the  court  below,  and 
exceptions  taken  to  certain  parts  of  the  charge  as  given.  It  will 
be  necessary  to  consider  firstr  the  alleged  errors  in  admitting  or 
rejecting  evidence.  If  the  court  below  committed  a  material  error 
either  in  the  admission  or  rejection  of  evidence,  it  follows  that  the 
judgment  must  be  reversed,  and  a  new  trial  ordered. 

One  of  the  assignments  of  error  raises  the  cfnestion  whether  or 
not  the  court  erred  in  permitting  the  witness  Lysander  S.  Logan, 
the  plaintiff  in  the  court  below,  to  answer  the  following  question : 
"Q.  Now,  Mr.  Logan,  did  you,  subsequent  to  November,  1893,  and, 
if  so,  when,  have  a  conversation  with  Mr.  Thomas  J.  Logan  regard- 
ing this  policy  and  this  note?"  To  which  the  witness  answered 
as  follows:  "A.  I  had  a  conversation  with  my  father  about  the 
first  of  December,  the  early  part  of  December,  regarding  the  note 
and  policy.  He  told  me  that  he  had  given  his  note  for  the  premium 
on  this  policy,  and  it  was  in  the  hands  of  attorneys,  and  he  wanted 
to  know  if  I  could  raise  the  money  for  him  to  lift  his  note;  and  I 
told  him  I  could  not  at  that  time,  and  he  says,  'I  believe  I  will  go 
to  the  bank,  and  get  the  policy,  and  see  if  I  can  mortgage  it  for 
the  money  to  pay  the  note,' — mortgage  it  to  parties  there,  to  see  if 
he  conld  get  the  money  to  lift  his  note  with."  In  the  offer  to 
prove  this  conversation,  the  following  colloquy  occurred  between 
counsel  and  court.  Counsel  for  defendant  in  error  said:  "I  de- 
sire to  prove  by  this  witness  that  Thomas  J.  Logan  stated  to  him 
that  he  knew  that  the  policy  was  in  the  bank,  and  that  he  could 
go  and  get  it  whenever  he  wanted  it.  That  was  subsequent  to 
November  20, 1893,  in  the  early  part  of  December,  1893,  and  Thomas 
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J.  Logan  did  say  that  he  was  going  to  try  to  get  it.  I  offer  to 
proTe  that  Thomas  J.  Logan  told  this  witness  that  the  policy  was 
there;  that  he  conld  go  there,  and  get  it;  that  the  attorney  was 
after  him  for  this  note;  that  he  was  going  to  go  to  one  Maley,  and 
borrow  the  money  if  he  could;  if  Maley  would  lend  him  the  money, 
he  was  going  to  mortgage  the  policy  to  Maley  to  secure  payment." 
TMiereupon  the  court  said:  "Have  you  examined  to  see  whether 
this  kind  of  testimony  was  admissible  under  anj-  circumstances?" 
Whereupon  counsel  for  plaintiff  said:  "I  took  it  for  granted  it 
was,  if  your  honor  pleases."  To  which  the  court  replied:  "If  it 
is  a  part  of  the  transaction,  it  is  entitled  to  come  in.  I  think  this 
testimony  had  better  come  in  subject  to  your  objection,  giving 
counsel  and  myself  an  opportunity  to  consider  the  question  at  a 
later  date  in  the  course  of  the  trial."  Whereupon  counsel  for  the 
defendant  inquired:  "You  mean  both  conversations?"  To  which 
the  court  replied:  "No;  I  am  not  speaking  of  the  other  conver- 
sation. I  am  quite  clear  as  to  the  other  conversation,  but  as  to 
this  transaction,  this  matter,  that  seems  to  be  in  the  nature  of 
an  act  endeavoring  to  borrow  money."  Whereupon  counsel  for  de- 
fendant excepted,  on  the  ground  that  it  was  incompetent  and  im- 
material. The  court  then  said:  "I  will  allow  this  testimony  sub- 
ject to  the  objection.  I  will  endeavor  to  give  the  jury  such  direc- 
tions as  I  think  the  case  warrants."  As  stated  above,  it  does  not 
appear  that  the  court,  in  its  instructions  to  the  jury,  again  referred 
to  this  matter. 

We  are  of  the  opinion  that  the  admission  of  this  testimony  as  to 
the  conversation  the  witness  had  had  with  his  father  at  a  time  sub- 
sequent to  November  20,  1893,  when  the  alleged  delivery  of  the  pol- 
icy took  place,  was  incompetent  and  self-serving  testimony  to  show 
that  Thomas  J.  Logan  had  accepted  and  thereby  completed  the  de- 
livery of  the  policy.  In  the  first  place,  it  was  clearly  hearsay  tes- 
timony. The  only  way  in  which  such  testimony  would  have  be<'n 
admissible,  the  declarant  being  dead,  was  a  declaration  against 
interest.  But  it  does  not  appear  to  have  been  offered  as  such,  al- 
though the  claim  is  not  made  that  it  would  have  been  competent 
for  that  purpose.  The  conversation  cannot,  however,  be  regarded 
as  constituting  a  declaration  against  interest,  for  it  was  plainly 
intended  as,  and  its  inevitable  effect  was  that  of.  self-serving  tes- 
timony. It  is  contended  that  it  was,  substantially,  a  declaration 
against  interest,  because  Logan  admitted  his  liability  upon  the  note, 
by  endeavoring  to  raise  funds  to  pay  it;  but  it  must  be  observed 
that,  while  the  statements  indicating  an  admission  of  liability 
upon  the  note  would  have  been  properly  admissible  in  an  action 
on  the  note  against  Logan  or  his  estate,  the  present  suit  is  not 
brought  to  enforce  a  liability  against  him  on  the  note,  but  is 
brought  by  his  executor,  who  is  also  one  of  his  heire  and  legatees 
under  the  will,  to  enforce  a  liability  against  the  company  upon  the 
policy,  in  which  one  of  the  chief  questions  of  fact  for  the  determi- 
nation of  the  jury  is  whether  or  not  the  policy  was  delivered  to, 
and  accepted  by,  Thomas  J.  Logan.  The  court  below,  however,  evi- 
dently considered  it  as  part  of  the  res  gestae,  and  admitted  it  as 
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such.  But  it  is  difficult  to  see  how  this  conversation  could  be  ad- 
mitted as  a  part  of  the  res  gestse.  It  took  place,  according  to  the 
witness,  about  the  first  part  of  December,  1893,  although  the  wit- 
ness does  not  remember  exactly  when  it  occurred.  This  was  at 
least  8<Hne  10  days  after  November  20,  1893,  when  the  alleged  de- 
livery of  the  policy  took  place.  A  declaration,  to  be  admissible  as 
part  of  the  res  gestse,  must  be  contemporaneous  with  it,  and  so 
limit,  explain,  or  characterise  the  fact  it  assists  to  constitute  as 
to  be  in  a  just  sense  a  part  of  it,  and  necessary  to  its  complete 
understanding.  1  Greenl.  Ev.  §  110;  Whart.  Ev.  §  259.  That  the 
conversation  held  between  Logan,  the  plaintiff  in  the  court  below, 
and  his  father,  and  the  statements  made  by  the  father  in  the  course 
of  such  conversation,  are  not  necessary  incidents  of  the  litigated 
act, — that  is,  whether  the  contract  of  insurance  was  consummated 
by  a  delivery  of  the  policy  on  November  20,  1883, — is  too  clear  for 
argument.  The  admission  of  this  testimony  must  have  had  some 
effect  on  the  jury,  and,  in  our  opinion,  was  material  error. 

The  next  question  for  our  consideration  is  whether  the  court  be- 
low erred  in  refusing  to  instruct  the  jury  to  bring  in  a  verdict  in 
favor  of  the  defendant,  plaintiff  in  error  here.  This  alleged  error 
is  covered  by  assignment  No.  1.  As  stated,  the  only  issue  in  the 
case  was  whether  the  contract  of  insurance  had  been  consum- 
mated. Three  questions  of  fact  may  be  said  to  arise  under  this 
issue:  (1)  Did  Stinson  have  the  authority  to  take  a  note  in  pay- 
ment of  the  premium  for  the  policy?  (2)  Did  he,  in  fact,  take  the 
note  in  payment  of  the  premium?  (3)  Was  there  a  delivery  of  the 
policy  to  Logan?  So  far  as  these  questions  involve  matters  of  fact, 
it  was,  undoubtedly,  for  the  jury  to  determine  them.  Smith  v. 
Assurance  Soc,  13  0.  0.  A.  284,  65  Fed.  765.  Their  verdict,  sub- 
ject to  the  law  as  given  by  the  court,  is  conclusive  on  this  court, 
especially  as  the  evidence  may  be  said  to  be  contradictory  and  con- 
flicting. We  think  there  was  sufficient  evidence  to  go  to  the  jury, 
even  excluding  the  evidence  which  we  think  the  court  below  ijn- 
properly  admitted.  It  may  not  be  of  the  strongest  and  most  sat- 
isfactory charactCT,  but  still  it  was  sufficient  to  justify  the  jury  in 
passing  its  judgment  thereon.  Upon  the  question  of  delivery,  the 
case  depended  very  much  upon  the  credence  given  by  the  jury  to  the 
testimony  of  Baldwin,  the  cashier  of  the  First  National  Bank  of 
Prineville,  Or.,  and  an  intimate  friend  of  the  deceased  Logan. 

Upon  the  question  of  law  whether  or  not  the  taking  of  a  note 
constitutes  a  payment,  it  is  well  settled  by  the  weight  of  author- 
ity that  an  agent  of  a  life  company,  who  is  intrusted  with  the  busi- 
ness of  closing  the  contract  by  delivering  the  policy,  has  an  im- 
plied authority  to  determine  how  the  premium  then  due  shall  be 
paid,  whether  in  cash,  or,  as  is  sometimes  done,  by  giving  credit, 
in  which  case  the  agent  becomes  the  creditor  of  the  insured,  and 
the  debtor  of  the  insurer.  In  that  event,  though  the  agent  should 
subsequently  default,  and  the  premium  should  never  reach  the  com- 
pany, the  policy  would  still  be  binding.  Richards,  Ins.  (2d  Ed.)  § 
93;  Miller  v.  Insurance  Co..  12  Wall.  28.5;  Ball  &  S.  Wagon  Co. 
V.  Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  235;  Smith  v.  Assurance  Hoc,  13 
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C.  C.  A.  284,  65  Fed.  765.  The  authorities  cited  by  plaintiff  in  er- 
ror are  not  inconsistent  with  this  rule.  While  the  rule  itself  is 
well  settled,  still  an  agent  must  have  the  authority,  either  actual 
or  apparent,  to  take  notes  in  payment  of  premiums,  or  the  course 
of  business  of  the  company  must  be  such  as  to  warrant  an  implica- 
tion of  authority.  Insurance  Co.  v.  Willets,  24  Mich.  268.  Wheth- 
er or  not  Btinson  possessed  this  authority,  either  actually  or  osten- 
sibly, was,  as  has  been  stated,  a  question  of  fact.  It  appeared,  on 
the  one  hand,  that  Stinson  had  made  it  a  practice  of  taking  notes 
in  payment  of  premiums,  and  that  the  general  agents  knew  this; 
that  they  acquiesced  in  this  method  of  receiving  payment,  mak- 
ing no  serious  objection  beyond  admonishing  Btinson  to  be  cau- 
tious, as  he  might  involve  himself  too  heavily.  On  the  other  hand, 
Mr.  Forbes,  one  of  the  general  agents,  directly  contradicted  this 
evidence.    It  was  for  the  jury  to  pass  upon  this  conflicting  evidence. 

It  is,  however,  further  contended  that  Stinson  was  prohibited 
by  a  rule  of  the  company  from  taking  notes.  Stinson.  in  his  tes- 
timony, made  some  claim  that  he  was  not  aware  of  such  a  rule; 
but,  however  that  may  be,  assuming  for  the  purposes  of  the  case 
that  he  did  not  know  of  the  rule,  the  fact  renmlns  that  there  was 
evidence  tending  to  show  that  the  company  knew  of  his  frequent 
violations  of  the  rule,  and  that  it  made  no  objection  thereto,  be- 
yond advising  Stinson  to  be  cautious,  as  be  might  involve  himself 
too  heavily.  It  is  not  claimed  that  the  insured  knew  of  this  rale. 
He  cannot  be  prejudiced  in  his  rights  by  the  failure  of  Stinson,  on 
the  one  hand,  to  observe  a  rule  of  the  company,  and  of  the  com- 
pany, on  the  other  hand,  to  enforce  the  rule.  It  must  be  deemed 
that  the  company,  through  its  general  agent,  waived  the  applica- 
tion of  the  rule  in  this  case.  Insurance  Ck).  v.  Norton.  96  U.  8. 
234;  Insurance  Co.  v.  Carder,  42  U.  8.  App.  659,  665,  27  C.  C.  A. 
344,  and  82  Fed.  986. 

We  now  come  to  consider  the  charge  of  the  court  to  the  jury, 
and  its  refusal  to  charge  as  request^  by  the  plaintiff  in  error. 
The  court  refused  to  give  the  following  instruction: 

"The  fact.  If  It  be  a  fact,  that  plaintiff,  as  executor  of  the  estate  of  T.  J.  Lo- 
gan, may  have  allowed  the  note  as  a  dalm  against  the  estate,  and  in  favor 
of  the  National  Bank  of  Commerce,  cannot  be  considered  by  you.  Such  action 
by  the  executor.  If  taken,  cannot  bind  the  hisurauce  company  or  add  anythinf; 
to  the  rights  of  the  plaintiff  in  this  case." 

This,  in  our  opinion,  was  error.  The  only  issue  before  the  jury 
was  whether  or  not  the  contra<;t  of  insurance  was  consummated  on 
November  20,  1893.  The  mere  fact  that,  long  subsequent  thereto, 
the  note  was  allowed  as  a  claim  aeraiust  the  estate,  cannot  be 
deemed  to  bind  the  plaintiff  in  error  in  any  way,  the  note  not  hav- 
ing been  presented  on  behalf  of  the  insurance  company.  If  the 
contract  of  insurance  was  never  consummated,  if  Logan  never 
accepted  the  policy,  the  fact  that  the  note,  which  at  the  outset  he 
had  given  to  Stinson,  was  allowed  as  a  claim  against  his  estate, 
cannot  bind  the  insurance  company,  nor  add  anything  to  the  rights 
of  the  plaintiff.  We  think  that  the  instruction  requested  should 
have  been  given,  in  view  of  the  evidence  presented  in  the  case. 
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The  conrt,  In  its  charge,  instmcted  the  jury  as  follows: 

"Now,  In  determining  what  was  done,  or  y^bat  Ix>gan  said  or  did,  yoa  must 
take  tbe  testimony  of  witnesses  as  to  what  Logan  did  or  said,  and  not  consider 
tlie  statements  contained  In  tbe  letters  that  passed  from  Baldwin  to  Stlnson." 

In  objecting  to  this  instruction,  the  following  colloquy  occurred 
between  the  conrt  and  counsel  for  the  plaintiff  in  error: 

"Jndge  McArthur:  We  also  except  to  yonr  honor's  Instmction  to  the  Jnry  that 
the  statements  in  the  letters  are  not  to  be  considered  by  them  as  evidence.  The 
letters  of  Baldwin  to  Stlnson  are  not  to  be  considered  as  evidence  hi  the  case." 

Whereupon  the  court,  in  response  to  said  objection,  and  before 
the  jury  retired,  said: 

"I  do  not  wish  to  be  understood  In  that  way.  I  say  the  statements  In  the  let- 
ters of  Baldwin  to  Stlnson  as  to  what  Logan  did  are  not  to  be  considered,  but, 
inst^ul,  Baldwin's  testimony  as  to  what  Logan  did  and  said;  that  they  may- 
consider  that  rather  than  the  statements  of  Baldwin  in  his  letters  as  to  what 
Logan  said." 

Whereupon  counsel  for  defendant  replied  to  the  court,  in  th.e 
presence  of  the  jury: 

"Tea,  I  understand  the  conrt  to  draw  the  distinction  between  the  statement 
in  the  letter  and  the  statement  under  oath  as  evidence;  but  we  consider  that  the 
statement  In  the  letter  Is  simply  a  verbal  act,  and  is  the  t>est  evidence  of  what 
was  done,  coming  so  recently  after  the  statements  said  to  have  been  made  by 
Logan,  and  are  receivable  in  evidence,  and  should  have  full  force  and  effect  as  a 
verbal  act" 

Thi8  part  of  the  charge  was  clearly  error.  The  jury  were  told, 
in  effect,  that  they  should  consider  the  testimony  of  Baldwin  in 
preference  to  the  statements  made  by  him,  and  contained  in  bis 
letters  to  Stinson.  But  it  was  for  the  jury  to  say  which  of  the 
statements  they  preferred  to  accept  It  was  for  them  to  pass  upon 
the  credibility  of  Baldwin's  testimony.  They  might  have  consid- 
ered that  the  statements  contained  in  his  letters  to  Stinson  written 
at  the  time  were  preferable  and  more  truthful  than  his  subsequent 
testimony.  The  significance  of  this  is  seen  in  the  fact  that  in  the 
letters  Baldwin  stated  that  Logan  refused  to  take  the  policy,  while 
in  his  testimony  he  swore  that  Logan  never  absolutely  refused  to 
take  the  policy,  and  that,  furthermore,  he  never  Erected  him 
(Baldwin)  to  return  the  policy.  This  variance  was  matter  for  the 
jnry  to  consider  and  judge.  It  may  be  that  the  learned  judge  felt 
justified  in  believing  that  the  testimony  of  Baldwin  was  entitled  to 
more  credence  than  the  statements  contained  in  his  letters  to  Stin- 
son; but  the  instruction  was  couched  in  such  language  that  it  may 
well  be  that  the  jury  considered  they  were  bound  to  give  more 
weight  to  Baldwin's  testimony  than  to  his  statements  in  the  let- 
ters. The  court  should  have  been  careful  to  distinguish  the  law 
from  the  facts.     See  Starr  v.  U.  S.,  153  U.  S.  614,  14  Sup.  Ct.  919. 

The  remaining  assignments  of  error  do  not,  in  our  opinion,  show 
any  error  committed  by  the  court  in  its  other  instructions  to  the 
jury.  For  the  reasons  stated  above,  the  judgment  will  be  revtised, 
and  the  cause  remanded  for  a  new  triaL 


Digitized  by 


Google 


648  87  nSDBRAL  refortsb. 

NORTHERN  PAC.  R.  OO.  t.  MTIBRAT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  9,  1888.) 
No.  872. 

1.  RAn.BOA]>  RioHT  OF  Way  — Definitb  Location  of  Northbrn  Pacific  — 

Rights  of  Settlers. 

Act  July  2,  1864,' S  3,  makes  the  grant  to  the  Northern  Pacific  Railroad 
Company  definite,  taking  effect  from  the  date  of  the  act,  when  the  line  of 
road  is  definitely  fixed  by  the  company,  and  a  plat  thereof  filed  In  the 
general  land  office.  Held  that,  when  the  company  thus  signified  Its  loca- 
tion of  any  portion  of  Its  line,  it  was  concluded  thereby,  and,  if  it  aftet^ 
wards  constructed  Us  road  on  a  different  line,  It  must  procure  a  righi  of 
way  by  purchase  or  condemnation  proceedings,  where  private  rights  had 
intervened. 

2.  8ahe— Liability  for  Coupbnsation— Transfbb  op  Land. 

The  liability  of  a  railroad  company  to  make  compensation  for  land  taken 
for  right  of  way  Is  to  the  owner  of  the  land  at  the  time  of  the  taking, 
'  and  a  subsequent  vendee  has  no  right  of  action  unless  the  same  is  specially 
assigned  to  him. 
8.  Same— Entiit  without  Right— AcquiBSCBNCB  OF  Ownbb— Remedt. 

Where  a  landowner,  knowing  that  a  railroad  company  has  entered  upon 
his  land  and  is  constructing  its  road  without  having  procured  the  right  of 
way,  remains  inactive  until  the  road  Is  in  operation,  he  cannot  maintain 
ejectment  for  the  entry,  but  is  restricted  to  an  action  for  damages. 
4.  Same — Amendment  of  Complaint — Waiver  of  Exception. 

Plaintiff  brought  ejectment  against  defendant  railroad  company  for 
land  upon  which  It  had  wrongfully  entered  and  constructed  Its  road.  The 
court  decided  that  the  action  would  not  lie,  but,  upon  plaintiff's  reqaest, 
permitted  him  to  file  an  amended  complaint  for  damages  only.  Btbl  tliat, 
by  electing  to  amend,  plaintiff  waived  his  right  to  a  review  of  the  qaestion 
as  to  his  right  to  maintain  the  action  In  its  original  form,  and  was  not 
aided  by  a  stipulation  agreeing  that  such  question  should  be  submitted  to. 
the  court  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  District  of  Washington. 

This  was  an  action  by  David  Murray  against  the  Northern  Paciflc 
Bailroad  Company  to  recover  for  land, taken  for  a  right  of  way.  Judg- 
ment below  was  given  for  plaintiff,  and  defendant  brings  error. 

Crowley  &  Grosscup,  for  plaintiff  in  error. 

Parsons,  Parsons  &  Parsons  and  Carroll  B.  Graves,  for  defendunt  In 
error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  BELLINGER, 
District  Judge. 

BELLENGEB,  District  Judge.  This  action  grows  out  of  tlie  con- 
struction and  maintenance  by  the  Kortheru  Pacific  Bailroad  Com- 
pany of  its  branch  line  from  Yakima  to  Swank  Creek,  in  the  state  of 
Washington,  upon  lands  claimed  by  the  defendant  in  error.  By  sec- 
tion 2  of  the  act  of  congress  of  July  2,  1864,  creating  the  Northern 
.Pacific  Railroad  Company,  it  is  i)rovided  as  follows: 

"Sec  2.  *  *  *  the  right  of  way  through  the  public  lands  be  and  the 
same  la  hereby  granted  to  said  Northern  Paciflc  Railroad  Company,  Its  suc- 
cessors and  assigns,  for  the  construction  of  a  railroad  and  telegraph  as  pro- 
posed; and  the  right,  power  and  authority  Is  hereby  given  to  said  coriwra- 
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tton  to  take  from  the  pnbllc  land  adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber  and  80  fortli,  for  the  construction  thereof.  Said  way 
Is  granted  to  said  railroad  to  the  extent  of  two  hundred  feet  in  width  on 
each  side  of  said  railroad  where  it  may  pass  through  the  public  domain." 

At  the  date  of  the  passage  of  this  act  the  lands  in  dispute  wa% 
unoccuped  public  lands  of  the  United  States.  On  May  10, 1884,  the 
railroad  company  definitely  located  its  branch  line  of  road  from  Yak- 
ima to  Swank  Creek,  and  on  May  24th  filed  a  plat  of  such  location 
in  the  office  of  the  commissioner  of  the  general  land  ofBce,  which 
was  approved  by  the  secretary  of  the  interior;  and  on  January  8, 
1885,  the  lauds  so  located  were  withdrawn  from  sale.  Subsequent  to 
the  grant,  and  prior  to  the  definite  location  of  the  line  of  road,  on 
Jnly  5,  1873,  one  Frederick  Ludi  received  a  patent  for  a  portion  of 
the  tract  including  the  land  now  used  for  right  of  way  by  the  com- 
pany, in  accordance  with  erteps  theretofore  taken  by  him  to  that  end; 
and  on  June  5,  1873,  one  William  Berry  in  like  manner  received  a 
patent  for  the  tract  which  includes  the  remaining  portion  of  the 
lands  in  dispute.  The  defendant  in  error  succeeded  to  these  titles 
in  1888,  through  one  Smith,  grantee  of  Ludi  and  Berry.  In  the  year 
1886  the  railroad  company  built  its  road  on  the  lands  in  dispute^  and 
has  since  maintained  and  operated  it  there.  But  the  line  so  con- 
structed and  maintained  is  not  upon  the  line  as  definitely  located  in 
1884.  It  is  conceded  that  a  definite  location  of  a  line  of  road  takes 
eftect,  as  to  the  right  of  way,  by  relation  from  the  date  of  the  grant. 

The  first  question  to  be  considered  is  whether  the  grant  of  right  of 
way  is  fixed  by  the  location  of  the  road  as  constrnctwl,  without  refer- 
ence to  variations  of  such  location  from  that  siiown  by  maps  filed  in 
the  land  office  by  the  grantee  company.  If  so,  the  company  has  a 
right  of  way,  effective  by  relation  from  July  2,  1864,  the  date  of  the. 
granting  act,  and  has  priority  over  the  title  under  which  the  defend-, 
ant  in  error  claims.  By  section  3  of  the  granting  act,  the  grant  be- 
comes definite  when  the  line  of  r(«d  is  definitely  fixed,  and  a  plat 
thereof  is  filed  in  the  office  of  the  commissioner  of  the  general  land 
ofiSce,  so  that  the  limits  of  the  grant  become  fixed  when  the  line  of 
route  is  thus  located.  In  this  case  such  line  was  established  by  a 
map  of  definite  location  filed  in  May.  1884,  nearly  20  years  after  the 
granting  act  was  passed.  It  is  undisputed  that  the  right  of  way,  as 
thug  ascertained,  was  vested  in  the  company  as  of  the  date  of  the 
act  of  congress,  and  it  does  not  follow  the  line  of  construction  where 
that  deviates  from  the  line  of  such  location.  Smith  v.  Railroad  Co, 
7  C.  C.  A.  397,  58  Fed.  513.  It  is  conceded  that  the  route  must  be 
considered  as  definitely  fixed  when  its  map  of  location  is  filed,  upon 
the  authority  of  decisions  of  the  supreme  court  of  the  United  States, 
where  the  question  related  to  the  limits  of  land  grants,  but  it  is 
sought  to  distinguish  the  question  thus  presented  from  that  arising 
in  this  case.  As  to  this,  the  circuit  court  of  appeals  for  the  Eighth 
circuit,  in  the  case  cited,  says: 

"But  it  is  not  perceived  how  the  line  of  this  railroad  can  be  consistently 
held  to  be  definitely  and  unalterably  fixed,  under  the  act  of  congress,  by 
nlinft  its  map  of  definite  location,  and  yet  be  subject  to  another  and  subse- 
•luent  definite  fixing,  on  a  different  line,  by  its  actual  construction;  for  this  Is 
■imply  to  say  that  a  line  which  is  'definitely  fixed'  is  indefinitely  changeable. 
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Nor  Is  It  perceired  how  this  act  of  contn'eBR  can  be  held  to  give  the  coupany 
the  power  to  select  and  detinltely  fix  one  line  of  railroad  for  the  purponea  of 
Its  land  grant,  and  another  and  a  parallel  line  tor  the  pnrpoaes  of  its  right 
of  way." 

Every  consideration  upon  which  the  land-grant  companies  are  held 
to  the  lines  of  location  designated  in  mapH  filed  for  that  parpoee  by 
them,  when  the  question  was  with  reference  to  the  grant  of  lands, 
applies  equally  in  cases  involving  rights  of  way.  The  company  makes 
its  own  selection  of  route,  and  it  takes  its  own  time  in  doing  so. 
It  is  not  concluded  by  any  survey  and  selection  it  mav  make.  As 
stated  by  the  court  in  Land  Co.  v,  Griffey,  143  U.  a  32,  12  Snpw  CL 
362:  t 

"It  may  surrey  and  stake  many,  and  finally  determine  the  line  upon  which 
It  will  build  by  a  comparison  of  the  cost  and  advantages  of  each;  and  only 
when,  by  filing  its  map,  It  has  communicated  to  tiie  government  knowledge 
of  Its  selected  line,  is  It  concluded  by  Its  action." 

It  is  argued  in  this  case  that  there  is  nothing  in  the  act  of  congn>8B 
that  required  the  company  to  file  a  map  of  definite  location ;  that  the 
failure  to  do  so  simply  had  the  effect  to  extend  the  time  within  which 
interests  in  lands  within  the  limits  of  the  grant  might  vest  in  others. 
This  may  be  true,  and,  if  so,  it  was  open  to  the  company  not  to  sig- 
nify its  location  of  route  by  tiiis  method.  It  might  have  indicated  its 
route  by  the  construction  of  its  road.  But  by  whatever  means  it 
chose,  if  it  had  choice  of  methods,  to  signify  its  adoption  of  a  line  of 
route,  when  it  had  formally  announced  its  selection  the  limits  of  its 
grant  became  fixed  for  all  purposes.  The  case  of  Smith  v.  Railroad 
Co.  also  holds  that  the  report  of  the  railroad  commissioners  that 
the  road  was  completed  according  to  the  requirements  of'the  act  of 
congress  does  not  operate  as  a  judicial  determination  of  the  com- 
pany's title  to  the  right  of  way  occupied  by  it.  It  clearly  was  not  a 
function  of  the  commission  to  determine  anything  but  the  practical 
question  whether  the  road  was  well  and  serviceably  built.  But,  if 
the  right  of  way  is  not  subject  to  change,  it  does  not  follow  that 
the  company  may  not  abandon  the  right  of  way,  so  long  as  private 
rights  are  not  affected,  and  purchase  another,  by  the  method  of  con- 
demnation or  otherwise.  There  is  no  reason  why  it  may  not  surren- 
der the  right  conferred  upon  it  If  It  sees  fit  to  do  so, — why  It  should 
be  less  free  to  change  its  route  than  it  would  be  if  the  government  had 
not  favored  it  in  this  respect.  It  is  well  settled  that  a  railroad  com- 
pany seeking  to  condemn  a  right  of  way  may.  after  the  assessment  of 
damages,  change  the  location  of  its  road.  1  Rorer,  R.  R.  326 ;  State  v. 
Graves,  19  Md.  351.  And  it  may  do  this  without  the  payment  of 
the  damages  assessed,  so  long  as  it  has  not  taken  possession  of  the 
right  condemned. 

Defendant  in  error  asks  especial  consideration  for  the  case  of 
Moorhead  v.  Railroad  Co.,  17  Ohio,  340.  That  case  involved  the 
question  whether  a  railroad  company,  under  a  charter  which  author- 
ized it  "to  vary  the  route  and  change  the  location  after  the  first 
selection  had  been  made,  whenever  a  better  and  cheaper  route  could 
be  bad,  or  whenever  any  obstacle  to  continue  said  location  was 
found,"  etc.,  could  relocate  its  road  on  distinct  ground  after  having 
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once  located  and  conertrncted  it  The  court  held  that  the  power  to 
change  the  road  was  not  intended  to  he  a  continuing  power,  that 
"might  be  exercised  and  re-exercised  again  and  again,  as  often  as 
might  suit  the  convenience  of  the  company";  that  "the  completion 
of  the  road  upon  the  route  first  located  exhausted  all  the  power  of 
the  company";  that  the  right  to  change  must  be  exercised  before  the 
road  is  built.  The  statute  having  provided  in  what  cases  a  located 
line  might  be  changed,  the  conclusion  was  unavoidable  that  changes 
not  within  the  statute  were  unauthorized.  The  right  to  change  the 
Hne  once  located  was  not  involved;  the  sole  question  being  whether, 
under  the  statute,  the  road  when  once  built,  could  be  changed.  The 
railroad  company,  therefore,  having  the  power  of  emihent  domain 
when  it  entered  upon  the  land  in  question  and  built  its  road,  its  lia- 
bility to  make  compensation  for  the  taking  is  to  the  grantor  of  the 
defendant  in  error, — to  the  owner  whose  land  was  taken.  The  ques- 
tion is  decided  by  the  supreme  court  of  the  United  States  in  Roberts 
V.  Railroad  Co.,  158  U.  S.  10, 15  Sup.  Ct  758.     The  court  says: 

"It  Is  well  settled  that  where  a  railroad  company,  having  the  power  of 
eminent  domain,  has  entered  Into  actual  possession  of  land  necessary  for 
Its  corporate  pmixiaes,  whether  with  or  without  the  consent  of  the  owner  of 
such  lands,  a  subsequent  vendee  of  the  latter  takes  the  land  subject  to  the 
burthen  of  the  railroad;  and  the  right  to  payment  from  the  railroad  company, 
if  It  entered  by  virtue  of  an  agreement  to  pay,  or  to  damages.  If  the  entry 
was  unauthorized,  belongs  to  the  owner  at  the  time  the  railroad  company 
took  possession." 

The  coort  refers  to  a  number  of  cases  where  It  is  held  that  claims 
for  damages  in  such  cases  were  personal  to  the  owner  "when  the  in- 
jury occurred, — that  they  did  not  run  with  the  land,  nor  pass  by  a 
deed,  though  not  reserved,"  "unless  expressly  conveyed  therein." 
Without  deciding  the  further  question  as  to  the  remedy  available  to 
the  owner  at  the  time  of  the  entey  and  taking,  the  court  goes  on  to  say : 

'"So,  too,  It  has  been  frequently  held  that  If  a  landowner,  knowing  that  a 
railroad  company  has  entered  upon  bis  land  and  Is  engaged  In  constructing 
its  road  without  having  compiled  with  the  statute,  requiring  either  payment 
by  a^ecment  or  proceedings  to  condemn,  remains  inactive,  and  permits  them 
to  go  on  and  exi)end  large  sums  In  the  work,  he  will  be  estopped  from  main- 
taining either  trespass  or  ejectment  for  the  entry,  and  will  be  regarded  as 
havlBg  acquiesced  therein,  and  be  restricted  to  a  suit  for  damages.". 

It  appears  from  the  complaint,  and  from  the  stipulation  of  facts  in 
the  case,  that  the  railroad  company  entered  upon  the  land  in  ques- 
tion and  btult  its  road  in  Ma«;h,  1886,  "wrongfully  and  without  the 
consent"  of  the  then  owner;  that  the  road  has  since  been  maintained 
and  operated;  and  that  in  May,  1888,  the  plaintiff,  presumably  with 
knowledge  df  the  occupation  and  use  by  the  railroad,  purchased  the 
land,  and  became,  and  has  since  been,  the  owner  in  fee.  This  cause 
of  action  existed  in  favor  of  plaintiff's  grantor  more  than  two  years 
before  plaintiff  made  his  purchase.  It  is  not  claimed  that  this  right 
was  assigned  to  plaintiff,  unless  the  conveyance  of  the  fee  of  the  land 
had  that  effect;  but,  as  we  have  seen,  the  conveyance  did  not  have 
that  df  ect 

When  the  trial  of  this  case  in  the  court  below  was  begun,  the 
complaint  of  the  defendant  in  error  was  to  recover  the  possession 
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of  the  land  which  is  the  subject  of  controvepsy,  and  for  damages. 
During  the  trial,  upon  a  motion  for  nonsuit  by  the  defendant  com- 
pany, the  court  annoanced  that  the  action  ooald  not  be  maintained 
in  the  form  in  which  it  then  was,  and  that,  unless  an  application  for 
leave  to  amend  was  made  and  allowed,  the  moticm  for  nonsuit  would 
be  granted.  Thereupon  the  defendant  in  error  made  application  for 
leave  to  file  his  second  amended  c<Mnplaint,  which  motion  was  al- 
lowed, and  the  complaint  in  its  present  form  was  filed.  The  defend- 
ant in  error  excepted  to  the  ruling  of  the  court  to  the  effect  that 
ejectment  would  not  lie,  and  he  now  requests  a  review  of  this  mling, 
in  the  event  of  a  reversal  by  this  court  of  the  judgment  in  his  favor; 
and  to  this  end  he  relies  upon  a  stipulation  by  which  "it  is  stipulated 
and  agreed  that  plaintiff's  exceptions  upon  the  trial  to  the  rulings 
of  the  court,  as  shown  by  the  transcript  upon  defendant's  writ  of  error, 
may  be  considered  upon  the  hearing  in  the  circuit  court  of  appeals  with 
the  same  force  and  effect  as  if  a  writ  of  error  had  been  allowed  upon 
plaintifiTs  part,  and  duly  certified  by  the  court  upon  the  trial."  The 
decision  already  announced  is  decisive  of  the  question.  Moreover, 
the  objection  was  waived  by  the  defendant  in  error,  by  his  election 
to  amend  his  complaint  and  proceed  as  he  has  done.  It  was  open  to 
him  to  have  stood  upon  his  right  to  proceed  in  ejectment,  or  to  adopt 
the  course  he  has  taien.  He  was  at  liberty  to  take  one  of  two  roads, 
but  not  both;  nor  can  he  at  the  same  time  acc^t  and  reject  the  judg- 
ment under  review.  It  follows  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


THE  BRANDYWINB. 
(Olrcnlt  Oonrt  of  Appeals,  Fourth  Circuit.   May  8, 188a)  * 

No.  268. 

L  Adkibaltt  Appbaub— FnrDiNGs  of  Codst  Bblow. 

The  circuit  courts  of  appeals.  In  reviewing  admiralty  cases,  are  not  limited 
to  questions  of  law;  but  It  Is  the  settled  practice  of  these  conrta  to  give 
great  weight  to  the  conclusions  of  fact  by  the  trial  Judge,  unless  they  u« 
based  on  evidence  manifestly  Insufficient,  and  In  cases  of  conflictlDg  testi- 
mony, apparently  of  equal  merit,  to  follow  the  conclusions  reached  below. 

9l  8ai,vaok— Amount  of  Comfbssatign. 

An  award  of  $500  upon  a  salved  value  of  fl,fi22.60  hOd  ezcesalve  for 
services  rendered  by  the  first  to  arrive  and  most  efficient,  of  a  number  of 
tugs  which  pumped  water  into  a  burnlug  barge;  the  time  occupied  being 
about  6%  hours,  and  there  being  no  danger  to  life  or  property.  The  award 
should  be  reduced  on  appeal  to  $250. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 
Bobert  M.  Hughes,  for  appellant 
T.  8.  Gamett,  for  appellee. 

SIMONTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  district  court  of  the  United  States  for  the  Eastern  district  of 
Yirginia.     It  is  a  case  of  salvage.     The  barge  l^nndywine,  ob  the 
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morning  of  20th  April,  1897,  was  lying  at  the  pier  of  Lambert's  Point, 
near  2^orfolk.     She  Was  a  large  barge,  srane  190  feet  in  length,  draw- 
ing when  loaded  23^  feet,  engaged  in  carrying  coal,  and  with  a  ca- 
padty  of  about  1,800  tons  of  coal.     She  had  two  decks.     She  had  no 
propelling  power  of  her  own,  but  was  equipped  with  an  engine  used 
in  the  hoisting  apparatus.     This  engine  was  forward  in  the  between 
decks,  in  the  forward  part  of  the  deck,  in  an  engine  room  the  whole 
width  of  the  vessel,  about  30  feet  from  the  stem,  back  where  the  bulk' 
head  comes.     The  engine  room  was  entered  by  what  was  called  the 
"companion  way  hatch,"  not  the  "fore  hatch."     The  crew  of  the 
barge  consisted  of  four  men.     Between  4  and  5  o'clock  of  this  morn- 
ing, the  master  of  the  barge  was  aroused  from  sleep  by  the  call  of  a 
watchman  on  the  pier  that  the  barge  was  on  fire.     Calling  his  men, 
he  got  out,  and  found  the  fire  was  in  the  engine  room,  and  getting 
some  assistance  from  the  crew  of  a  four-mast  schooner  near,  he  began 
to  get  the  fire  hose  from  the  pier  aboard  his  barge,  and  to  put  it  in 
the  hatch  of  the  companion  way.     Just  at  that  time,  the  tug,  Emma 
Kate  Boss,  which  was  lying  sMue  distance  off  the  pier  with  scows 
ia  tow,  discovered  the  fire,  and  leaving  her  scows  at  anchor,  went  at 
Mice  to  the  Brandywine.     Placing  her  bow  o^wsite  the  bow  of  the 
barge,  she  put  on  two  streams  of  water,  one  from  a  pipe  on  her  own 
bow,  the  other  frwn  the  deck  of  a  pile  driver  alongside  of  her.     Her 
deck  was  10  feet  below  the  deck  of  the  barge,  and  the  deck  of  the  pile 
driver  i^boat  on  a  level  with  the  barge's  deck.     The  Emma  Kate  Ross 
is  a  large  tog,  equipped  with  a  powerful  fire  apparatus,  her  pump 
having  the  ca|)acity  of  6,000  gallons  a  minute.     With  these  two 
streams  she  played  water  on  the  barge,  chiefly  on  her  deck  and  bow. 
After  the  Boss  had  been  at  the  barge  about  a  half  or  three-quartCTS 
of  an  hour,  another  tug,  the  Little  N^,  came  to  the  assistance  of 
the  latter,  and  b^an  pumping  water  into  her,  followed  in  rapid  suc- 
cession by  the  Pocahontas,  Louisa,  Alvah  Clark,  and  E.  6.  McCauly, 
all  tugB  more  or  less  suitably  equif^ped  for  extinguishing  fires,  but 
none  as  well  equipped  as  the  Boss.     For  some  time  no  men  from  the 
Roes  went  aboard  the  barge.     But,  after  men  from  one  or  more  of 
the  other  tugs  boarded  the  barge,  the  master  and  crew  of  the  Ross  did 
so  also.     The  testimony  is  very  conflicting  as  to  tiie  amount  and  ef- 
fectiveness' of  the  assistance  rendered  to  the  barge  by  the  Emma 
Kate  Boss.     She  stood  by  the  barge  as  long  as  she  was  at  the  pier, 
pumjdng  water  on  and  into  her.     About  9  o'clock  two  of  the  other 
tugs  tqwed  her  away  to  some  flats  near.     The  Ross  accompanied 
them,  and,  as  soon  as  they  reached  the  flats,  rendered  efficient  service 
in  turning  the  head  of  the  barge  to  the  wind.     But  the  witnesses 
differ  very  mudi  in  their  testimony  upon  the  point  who  put  out  the 
fire.     The  court  below,  although  no  specific  findings  of  fact  are  given, 
evidently  solved  this  conflict  in  favor  of  the  Emma  K.  Boss,  by  award- 
ing her  ^0  as  a  salvage  award. 

This  court  is  not  limited,  as  the  supreme  court  was  under  act  of 
1875,  to  the  review  of  questions  of  law  only  in  an  admiralty  appeal 
It  can  also  review  the  findings  of  facts.  The  Havilah,  1  U.  S.  App.  1, 
1  0.  C.  A.  77,  and  48  Fed.  684;  The  State  of  California,  7  U.  S.  App.  20,. 
1  C.  0.  A.  224,  and  49  Fed.  172;  The  Philadelj^an,  21  U.  S.  App. 
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90, 9  C.  C.  A.  54,  and  60  Fed.  423.  Yet  it  is  now  the  settled  practice 
of  this  court  to  give  great  weight  to  the  conclusions  of  fact  by  the 
trial  judge,  unless  they  are  based  upon  evidence  manifestly  insufB- 
cient,  and  in  cases  of  conflicting  testimony,  apparently  of  equal  merit, 
to  follow  the  conclusions  reached  below.  The  Wilhelm,  16  U.  8. 
App.  356,  8  C.  C.  A.  72,  and  59  Fed.  169;  The  Alejando,  15  U.  8. 
App.  98,  6  C.  C.  A.  54,  and  56  Fed.  621;  The  Lucy,  20  C.  C.  A.  660, 
74  Fed.  572.  In  subsequent  discussion  of  this  case,  we  assume  that 
the  services  rendered  by  the  Emma  K.  Ross  were  salvage  services  of 
meritorious  character;  and  the  only  remaining  question  is  as  to  the 
amount  of  the  award. 

The  barge  Brandywine,  after  the  fire  was  extinguished,  was  sold 
at  auction,  her  owners  being  present,  and  was  bought  by  a  third 
I)er8on  for  f  1,522.50.  ISiis  is  the  gross  value  of  the  salved  property  to 
her  owner,  and  the  award  must  be  ascertained  with  this  sum  as  a 
factor.  As  has  been  seen,  the  district  court  awarded  to  the  Emma 
K.  Boss  alone  f  500,  a  third  of  this  sum.  The  services  of  the  other 
tags  do  not  seem  to  have  entered  into  the  estimate.  We  think  this 
allowance  excessive.  The  services  of  the  Emma  K.  Ross  had  some 
of  the  elements  of  salvage  service, — ^promptness  and  eflSciency.  They 
had  no  element  of  danger  to  life  or  property.  Nor  were  they  rendered 
to  a  vessel  hopeless  of  aid  from  any  other  quarter  than  the  salving 
vessel.  Nor  were  they  rendered  alone.  The  other  tugs  were  with 
her,  rendering  aid,  if  not  as  effective  as  that  rendered  by  the  Boss, 
certainly  contributing  materially  in  making  her  assistance  saccess- 
fnl.  The  capacity  and  efficiency  of  those  other  tugs  are  demonstrated 
by  the  fact  that  after  the  Emma  K.  Ross  had  left  the  barge,  the  Are  be- 
ing absolutely  to  all  appearance  subdued,  it  broke  out  afresh,  and  they 
were  without  her  aid  able  to  extinguish  it  entirely.  For  their  services 
their  owners  are  content  with  ?50  each.  The  Emma  K.  Ross  was  at 
work  frwn  4 :30  a.  m.  to  11  a.  m. ;  the  Little  Nell  from  about  5  a.  m. 
to  about  3  p.  m.;  and  the  other  tugs  left  about  an  hour  before  her. 
The  cases  in  this  circuit  of  salvage  for  rescue  from  flre  are  very  few. 
The  Alice  Minot,  30  Fed.  212,  was  a  case  in  which  a  cotton  vessd 
afire  was  towed  by  a  tug  into  deep  water,  away  from  her  wharf,  and 
was  there  sunk  by  her  crew  who  scuttled  her.  The  court  qf  the  East- 
em  district  of  Virginia  awarded  the  tug  for  salvage  |500.  In  that 
case  the  value  of  the  property  saved  was  $72,000.  In  The  Cher<*ee, 
31  Fed.  167,  a  steamship  of  the  Clyde  Line,  with  a  full  cargo,  was 
found  to  be  aflre  very  soon  after  leaving  her  dock.  The  tug  Monarch 
went  to  her  rescue,  began  pumping  on  her  with  powerful  pumps,  and 
towed  her  afire  to  her  wharf.  Then  the  fire  department  took  charge 
of  her,  and  extinguished  the  flames.  The  district  court  for  the  district 
of  South  Carolina  awarded  f850  for  the  salvage  service.  The  prop- 
erty at  peril  was  valued  at  $272,500.  The  8.  B.  Baker,  23  Fed.  109, 
decided  by  the  district  court  for  the  Southern  district  of  New  York,  is 
a  case  which  somewhat  resembles  the  case  at  bar.  A  flre  broke  out 
daring  a  westerly  gale  among  the  cotton  bales  which  composed  the 
cargo  of  the  lighter  Baker.  Upon  a  signal  from  the  superintendent 
of  the  wharves,  a  tug  towed  her  out,  with  her  burning  cargo,  from 
the  slip  into  the  river,  and  played  upon  the  flre  with  her  small  hose  an- 
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ta  the  arrival  of  two  city  fire  department  tuRs.  The  tug  then  towed 
the  three  vessels  (the  lifter  and  two  steam  Are  department  tnjrs)  to 
a  place  convenient  for  taking  oat  the  bnming  cotton.  The  value 
of  the  cotton  saved  was  |20,000;  of  the  lighter,  1^,000;  and  of  the 
tug,  111,000.  Held,  that  1750  was  a  proper  salvage  award.  This 
award  was  reduced  on  appeal  in  the  circuit  court  to  f350.  It  is  true 
that  new  evidence  In  the  higher  court  influenced  this  reduction.  It 
is  evident,  however,  that  the  court  thought  that  the  award  of  the  dis- 
trict court,  without  this  new  evidence,  was  high  enough.  See,  also. 
The  Alice  Oark,  39  Fed.  621.  In  the  light  of  these  cases,  and  taking 
into  consideration  the  number  of  tugs  actively  engaged  in  the  same 
work  and  at  the  same  time  with  the  Emma  K.  Boss,  we  think  that  |250 
is  a  liberal  reward  to  her  for  her  salvage  services  on  that  occasion. 
Let  the  case  be  remanded  to  the  district  court,  with  instruction  to 
modify  its  decree  in  reducing  the  salvage  award  to  this  sum  of  f 250. 


BUTLBK  V.  UNITED  STATES. 

(District  Court,  D.  Indiana.    June  16,  1898.) 

No.  6,796. 

L  Feks  or  CoiTRT  OFricsBs— Attbnoancb  and  Per  Dikms. 

Rev.  St.  !§  574,  638,  declare  that  tbe  circuit  and  district  courts  sitting 
In  equity  or  admiralty  shall  be  deemed  "always  open"  for  the  transaction 
of  certain  bnslness.  The  act  of  March  3,  1887,  forbids  paymnnt  of  per 
diems  or  attendance  fees  except  for  days  "when  the  court  is  opened  by  the 
Judge  for  business,  or  business  Is  actually  transacted  In  court,"  etc.  BM, 
that  the  clerk  Is  entitled  to  attendance  fees  for  days  between  regular  terms 
on  which  he  is  required  to  attend,  and  does  attend,  on  tbe  transaction  of 
business  by  the  Judge. 
2L  Samk— Clbrk's  Fees— Dockets  and  Indexes. 

When,  after  docket  entries,  indexes,  etc.,  have  been  made,  a  criminal 
case  is  transferred  from  one  place  of  holding  the  district  court  to  anotlier, 
and  then  discontinued  in  tbe  former  place,  the  clerk  is  entitled  to  bis 
docket  and  index  fees  therefor,  although  the  costs  have  not  been  taxed  at 
tiie  place  to  which  the  case  Is  removed. 
&  Same— SwEABiNO  Witnesses. 

Where  the  witnesses  for  both  parties  are  sworn  at  the  same  time, 
pursuant  to  an  order  of  tbe  Judge,  the  clerk  Is  entitled  to  have  bis  fees 
therefor  paid  by  the  government. 
i  Same— Affidavits  of  Indigent  Defendakts. 

The  clerk  is  entitled  to  a  'tee  of  10  cents  each  for  filing  and  entering  af- 
fldavits  of  indigent  defendants  in  criminal  cases,  on  which  tbe  court  makes 
'    an  order  for  summoning  witnesses  in  their  behalf. 
8.  Same— Affidavits  to  Marshal's  Accounts. 

The  clerk  is  entitled  to  fees  for  taking  the  affidavit  of  the  marshal  prov- 
ing tbe  accounts  rendered  by  him,  since  such  proofs  are  for  the  convenience 
and  protection  of  the  government. 

The  facts  in  the  above-entitled  cause  are  stated  in  the  finding  of  the 
court  as  follows: 

(1)  The  court  finds  that  the  material  averments  of  the  petition  and  the  facts 
alleged  therein  are  true. 

(2)  And  the  court  finds  that  Noble  C.  Butler,  the  petitioner,  was  on  the  filing 
of  the  petition,  and  Is  now,  a  citizen  and  resident  of  the  city  of  Indianapolis 
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and  state  of  Indiana,  and  that  the  petitioner  was  on  and  before  the  first  day 
of  January,  1897,  and  has  been  ever  since,  and  Is  no-w,  clerk  of  the  circuit  and 
district  courts  of  the  United  States  for  the  district  of  Indiana,  duly  appointed, 
commissioned,  and  qualified,  and  acting  as  such  clerk  during  all  of  said 
period. 

(3)  And  the  court  finds  that  during  the  calendar  year  1897  said  conrts  were 
open  under  and  by  virtue  of  sections  574  and  638  of  the  Revised  Statutes  of 
the  United  States,  for  the  transaction  of  equity  and  admiralty  business  therein 
as  provided  in  said  statutes  on  each  and  all  of  the  days  hereinafter  mentioned, 
to  wit,  said  circuit  court  was  open,  as  aforesaid,  at  Indianapolis  on  January 
13th,  15th,  19th,  22d,  23d,  28th,  29th,  February  6th,  July  2d,  24th,  August  7th. 
14th,  18th,  17th,  23d.  30th,  September  Cth,  aud  October  ICth,  and  at  Evansville 
on  October  22d,  and  said  district  court  was  open,  as  aforesaid,  at  Evansville 
on  January  1st,  February  5th,  June  11th,  August  lath,  October  19th.  SOtlj. 
and  November  2d,  making  an  aggregate  of  twenty-six  days;  that  on  each  and 
all  of  said  days  one  of  the  Judges  of  said  courts  respectively  was  present 
therein  for  the  transaction  of  such  business;  that  on  each  and  all  of  said  days 
such  business  or  some  portion  thereof  was  actually  transacted  In  and  by  said 
courts  respectively;  that  such  business  so  transacted  as  aforesaid  consisted 
of  orders,  decrees,  and  rules  which  were  made  and  entered  In  and  by  said 
courts,  respectively,  upon  their  records  In  equity  and  admiralty  causes  thai 
were  pending  therein,  aud  .is  authorized  by  said  statutes;  that  on  each  and  all 
of  said  days  the  petitioner  was  required  to  be,  and  was,  in  attendance  as  such 
clerk  upon  and  in  said  courts,  respectively,  with  the  records  of  said  courts 
at  the  place  where  said  records  are  required  to  be  kept  by  him,  and  received 
from  said  courts,  respectively,  their  orders,  decrees,  and  rules  as  aforesaid, 
and  their  Instructions  concerning  the  same,  and  spread  said  orders,  decrees, 
and  rules  on  the  records  of  said  courts,  respectively,  in  accordance  with  their 
instructions,  as  aforesaid,  and  also  the  date  of  each  and  all  of  said  orders, 
decrees,  and  rules,  aud  the  name  of  the  judge  by  whom  said  courts,  respective- 
ly, were  held  when  said  orders,  decrees,  and  rules  were  made  and  entered  by 
them  as  aforesaid,  and  other  matters  incident  thereto,  all  of  which  appears 
upon  said  records  for  each  and  all  of  said  days  iu  manner  and  form  as  recited 
and  set  forth  in  a  transcript  of  the  records  of  said  circuit  court  for  one  of  said 
days,  to  wit,  the  19th  day  of  January,  1897,  which  Is  as  follows: 

"November  Term,  1896.    In  Recess.   Tuesday,  January  19th,  1897.   la  Cham- 
bers. 
"Before  Honorable  William  A.  Woods,  Judge. 
"Mark  T.  Cox  et  al.  vs.  The  Terre  Haute  &  Indianapolis  Railroad  Company. 

(9,396,  Chancery.) 
"Comes  now  Frank  A.  PlckerlU,  and  flies  bis  petition  herein,  praying  the 
court  to  authorize  Volney  T.  Malott,  receiver  herein,  to  pay  the  petitioner  the 
sum  of  fourteen  hundred  dollars  In  settlement  of  his  claim  for  damages  for 
injuries,  which  petition  is  In  the  words  and  figures  following,  to  wit:  [H.  I.) 
And  now  also  comes  the  said  receiver  by  John  G.  Williams,  his  solicitor.  And 
the  court  having  examined  said  petition,  and  Inquired  into  the  truth  of  the  mat- 
ters therein  averred,  finds  that  the  same  is  true,  and  that  the  coiurt  is  of  the 
opinion  that  tho  prayer  of  said  petition  ought  to  be  granted.  It  is  nocordlngly 
here  and  now  ordered  by  the  court  that  the  receiver  herein  be  and  he  Is  now  and 
hereby,  authorized  and  directed  to  pay  to  said  petitioner  the  sum  of  fourteen 
hundr^  dollars  in  settlement  of  his  said  claim  for  damages,  upon  his  executing 
a  proper  voucher  and  acquittance  therefor." 

(4)  And  the -court  finds  that  on  the  23d  day  of  February,  1897,  the  case  of 
the  United  States  against  Albert  Wade,  which  was  then  pending  In  said  dis- 
trict c()\irt  and  upon  Its  dockets  at  Indianapolis,  was,  by  order  of  said  court, 
discontinued  at  Indianapolis,  and  transferred  to  the  dockets  of  said  court  at 
Evansville:  that  previous  to  the  discontinuance  and  transfer  of  said  case, 
as  afuri'said,  the  petitioner,  as  such  clei'k,  entered  tlie  same  upon  the  dockets 
and  iiiilcxi's  of  said  court  at  Indianapolis,  aud  taxed  the  costs  therein  at  In- 
diann))(ilis,  and  rendered  other  servii^es  at  Indianapolis  in  eounoctlon  therewith. 

.  (5>  And  the  court  finds  that  on  the  24th  day  of  May,  1897,  during  the  progi<'ii3 
of  the  trial  of  the  United  States  against  Benjamin  Bannard,  in  said  district 
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court,  the  petitioner,  as  Buch  clerk,  was  ordered  by  said  court  to  administer 
oaths  to  eighteen  witnesses  therein;  and  in  obedience  to  the  order  of  said 
court,  and  not  otherwise,  such  oaths  were  administered  by  the  petitioner,  as 
SQch  clerk. 

(6)  And  the  court  finds  that  daring  the  months  of  April,  May,  and  June, 
1887,  twenty-two  affidavits  of  Indigent  defaidants  under  Indictment  in  aald 
district  conrt  for  witnesses  in  their  behalf  at  the  expense  of  the  United  States 
were  iwesented  to  said  court;  and  the  petitioner  as  such  clerlf,  was  thereupon 
ordered  by  said  court  to  file  and  enter  said  affidavits,  and  enter  orders  thereon 
for  the  attendance  of  such  witnesses  accordingly;  and  said  affidavits  were 
filed  and  entered,  and  orders  were  entered  thereon  by  the  petitioner,  as  such 
clerk.  In  ol)edience  to  the  ordef  and  direction  of  the  court,  and  not  otherwise. 

(7)  And  the  court  finds  that  during  the  months  of  July,  August,  and  Septem- 
ber, 1897,  the  petitioner,  as  such  clerk  of  the  district  court,  administered  eleven 
oaths  to  the  United  States  marshal  for  the  district  of  Indiana,  and  made  and 
entered  eleven  certificates  thereof  or  jurats  In  the  verification  of  his  accounts 
as  such  marshal  with  the  government  of  the  United  States,  the  same  being  re- 
qolred  for  Its  own  convenience  and  protection. 

(8)  And  the  court  finds  that  accounts  for  the  foregoing  fees,  duly  verified 
by  the  oath  of  the  petitioner,  have  been  rendered  by  him  as  such  clerk,  accord- 
ing to  law,  in  and  to  said  courts,  respectively,  in  the  presence  of  the  district 
attorney  for  the  district  of  Indiana  or  his  assistant;  and  that  the  petitioner 
has  proved  in  ojwn  court  to  the  satisfaction  of  said  courts,  respectively,  that 
the  gervices  aforesaid  have  been  actually  and  necessarily  performed  as  stated 
therein,  and  that  orders  approving  said  accounts  have  been  dnly  entered  of 
record  In  and  by  said  courts,  respectively,  and  that  said  accoimts,  with  duly- 
certified  copies  of  said  orders  approving  the  same,  have  been  presented  for 
aadlt  and  payment  to  the  accounting  officers  of  the  treasury  department  of  the 
United  States,  and  have  been  disallowed  by  them,  and  are  now  unpaid. 

(9)  And  the  court  finds  that  the  whole  amount  of  the  fees  and  emoluments  of 
the  petitioner  as  such  clerk  In  each  and  both  of  said  courts  during  the  calendar 
Tear  IBS'?,  Including  the  fees  aforesaid,  was  less  than  the  maximum  amount 
of  his  personal  compensation,  as  allowed  by  law. 

The  court  thereupon  foand,  as  its  conclusions  of  law  from  these 
fecta,  that  there  was  due  the  petitioner  from  the  United  States  the 
ioms  of  f  130  for  attendance,  fl  for  dockets  and  indexes,  etc.,  |1.80 
for  administering  oaths  to  witnesses,  |2.20  for  filing  and  entering  affi- 
davits for  indigent  defendants,  |2.75  for  jurats  to  marshal's  accounts, 
and  rendered  judgment  for  the  total  sum  of  {137.76  accordingly. 

J<^  R.  Wilson,  for  petitioner. 

Albert  W.  Wishard,  U.  S.  Atty.,  and  Jesse  J.  M.  La  Follette,  Asst 
D.  S.  Atty. 

BAKEB,  District  Judge.  The  chief  question  in  this  case  may  be 
stated  as  follows:  Is  a  clerk  of  a  United  States  circuit  or. district 
court,  which  is,  by  express  terms  of  the  statutes,  "always  open"  for 
the  transaction  of  the  business  which  is  described  therein,  who  is  re- 
qmred  to  attend  and  attends  on  the  transaction  of  such  business  by 
» judge  or  judges  of  the  court  under  the  authority  of  these  statutes, 
open  days  that  are  not  within  or  any  part  of  a  regular  term,  entitled 
to  attendance  fees,  under  other  statutes  that  allow  such  fees  to  him 
on  days  when  "business  is  actually  transacted  in  court"?  A  bare 
•tatement  of  the  question  shows  that  it  is  entitled  to  receive  an  af- 
finnative  answer,  but,  as  a  negative  answer  has  been  recently  given 
the  question  by  the  accounting  officers  of  the  treasury,  a  further  dis- 
•Msion  of  it  Beenaa  to  be  necessary. 

87P.-42 
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The  nisi  priuB  conrta  of  the  United  States  are  described  iu  the 
statutes  according  to  their  territorial  jurisdiction  as  circuit  and 
district  courts;  and,  according  to  the  subject-matter  of  their  juris- 
diction, as  common  law,  equity  or  chancery  courts,  admiralty 
courts,  and  banlcruptcy  courts.  A  common-law  court  is  in  ses- 
sion during  a  regular  term  which  is  begun  and  held  at  a  time 
and  place  fixed  by  law,  and  continued  by  adjournment  until  its 
close.  It  is  also  in  session  during  a  special  term,  which  may 
be  appointed  by  the  court  itself  or  a  judge  thereof.  Chancery,  ad- 
miralty, and  bankruptcy  courts  are  in  session  during  these  regular 
and  special  terms,  and  they  also  sit,  and  therefore  are  in  session, 
whenever  and  wherever  the  judicial  business  which  is  described  in 
sections  574,  638,  and  4973  of  the  Revised  Statutes,  and  in  section 
16,  Act  Feb.  4,  1887,  is  actually  transacted  by  one  or  more  of  the 
judges  of  these  courts.  In  all  of  these  cases,  when  a  court  is  in  ses- 
sion during  a  regular  or  special  term,  or  when  it  is  in  session  by  rea- 
son of  the  transaction  of  business  under  the  sections  aforesaid,  it  is 
equally  necessary  that  its  clerk  should  be  in  attendance  upon  it,  with 
its  records,  at  the  place  where  the  records  are  kept  by  him,  to  receive 
the  orders,  decrees,  and  rules  of  the  court  and  its  instructions  con- 
cerning them.  If  no  business  were  transacted  at  a  regular  or  special 
term,  his  attendance  would  be  necessary;  and  it  is  always  necessary 
when  business  is  transacted  in  or  by  the  court  It  was  accordingly 
provided  by  the  act  of  congress  approved  February  26,  1853,  and  sec- 
tion 828,  Bev.  St,  tliat  for  such  attendance  a  clerk  should  have  a  fee 
of  "five  dollars  a  day."  Under  this  law,  clerks  were  allowed  for  their 
"attendance"  only,  without  reference  to  the  transaction  of  basinem 
by  the  court,  until  after  the  appointment  of  Mr.  Durham  as  first  comp- 
troller of  the  treasury,  in  the  year  1885.  Without  any  change  in  the 
law,  he  refused  to  allow  clerks  for  their  "attendance"  unless  the  court 
had  transacted  business:  and  the  court  of  claims  held,  on  December 
14,  1885,  in  the  case  of  Jones  v.  U.  S„  21  Ct  CI.  1,  that  his  refusal  to 
do  so  was  illegal.  He  thereupon  secured  a  "rider"  on  the  sundry  civil 
act  of  August  4, 1886,  limiting  the  appropriation  for  the  current  fiscal 
year  for  attendance  upon  the  courts  to  those  days  only  "when  business 
Is  actually  transacted"  in  them,  without  changing  the  general  law 
upon  the  subject;  and  it  was  apparently  passed  without  discossion 
or  notice.     It  is  as  follows: 

"*  *  *  Nor  shall  any  part  of  the  money  appropriated  by  this  act  be  used 
la  pajrment  of  a  per  diem  compensation  to  any  cleric  or  marshal  for  attend- 
ance In  court  except  for  days  when  business  is  actually  transacted  in  court, 
and  when  they  attend,  under  sections  583,  5S4,  671,  CT2,  and  2013  of  tbe 
ReTlsed  Statutes,  which  fact  shall  be  certified  in  the  approval  of  their  ac- 
counts."    24  Stat  253. 

Under  this  Durham  act  of  1886,  a  per  diem  fee  for  the  transactiim 
of  business  was  substituted  for  the  attendance  fee.  It  deprived  clerks 
of  their  fees  for  mere  attendance.  The  basis  of  their  compensation 
was  changed  from  "attendance"  to  the  "transaction  of  business,"  and 
a  per  diem  fee  for  the  general  transaction  of  business  was  added  to  the 
specific  fees  which  are  allowed  in  connection  therewith.  Bat  the 
Durham  act  of  1886  applied  to  a  single  appropriation  only,  and 
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limited  thereto  bv  its  own  terms.  It  did  not  cliange  the  general  law 
on  the  subject.     U.  S.  v.  Aldrich,  7  C.  C.  A.  431,  58  Fed.  688. 

Within  seven  months  afterwards,  the  Durham  act  of  1886  was  pro- 
posed for  enactment  as  a  general  law;  and.  congress  being  advised 
that  it  was  unjust  to  clerks  because  it  deprived  them  of  any  compen- 
sation for  their  "attendance"  on  those  days  when  no  -business  is 
transacted  by  the  courts,  it  was  rejected  on  that  account  only.  In 
order  to  relieve  the  Durham  act  of  1886.  as  a  general  law,  from  any 
objection  on  that  account,  it  was  thereupon  amended,  on  March  3, 
1887,  by  inserting  in  it,  after  a  full  and  thorongh  discussion  of  the 
wbde  matter,  the  words,  "The  court  is  open  by  the  judge  for  business 
or,"  making  it  read  as  follows: 

"*  •  •  Nor  shall  any  part  of  any  money  appropriated  be  used  in  payment 
of  a  per  diem  compensation  to  any  attorney,  cleric  or  marshal  for  attendance 
in  court  except  for  days  when  the  court  Is  open  by  the  Judge  for  business 
or  business  is  actually  transacted  In  court,  and  when  they  attend  under 
sections  583,  584,  671,  672  and  2013  of  the  Revised  Statutes,  which  fact  shall 
be  certified  In  the  approval  of  their  accovmts."    24  Stat.  541. 

It  appears  from  an  examination  of  the  proceedings  in  congress,  as 
reported  on  pages  1229, 1232,  1233,  and  1234,  vol.  18,  pt.  2,  and  page 
2606,  pt.  3,  Cong.  Rec.  49th  Cong.,  2d  Sess.,  that  the  word  "open"  in  the 
act  of  March  3,  1887,  is  a  misprint  for  the  word  "opened." 

In  this  act  of  March  3, 1887,  the  per  diem  fee  for  the  general  trans- 
action of  business  was  retained,  and  the  per  diem  fee  for  mere  attend- 
ance, wMch  had  been  excepted  from  the  previous  appropriation,  was 
restored  and  given  a  permanent  place  in  the  appropriations  for 
judicial  expenses,  and  the  provision  for  both  is  in  accordance  with 
the  terms  of  the  general  law  of  1853  and  section  828,  Rev.  St.  The 
legislative  history  of  the  act  of  March  3, 1887,  shows,  and  the  supreme 
conrt  of  the  United  States  and  the  circuit  court  of  appeals  for  the 
First  circuit  have  held,  that  it  is  a  legislative  interpretation  and  con- 
struction of  the  act  of  1853  and  section  828,  Rev.  St.,  and  in  aid  of 
those  statutes,  instead  of  a  limitation  on  them.  U.  S.  v.  Pitman,  147 
D.  S.  669,  13  Sup.  Ct.  425,  and  U.  S.  v.  Aldrich,  7  C.  C.  A.  431,  58 
Fed.  688.  The  circuit  and  district  courts  are  therefore  actually  in 
session,  and  per  diem  or  attendance  fees  are  authorized  when  (1)  "the 
conrt  is  opened  by  the  judge  for  business,"  or  (2)  "business  is  actually 
transacted  jn  court." 

An  elementary  and  fundamental  rule  in  the  construction  of  stat- 
utes is  stated  by  Sedgwick  in  his  work  on  Statutory  Law  (page  199), 
as  follows: 

"niat  construction  Is  favored  which  gives  eltect  to  every  clause  and  every 
part  of  the  statute,  thus  producing  a  consistent  and  harmonious  whole.  A 
construction  which  would  leave  without  effect  any  part  of  the  language  used 
ihoold  be  rejected  if  an  Interpretation  can  be  found  whlcU  will  give  it  effect."  • 

Tins  rule  is  supported  by  federal  and  state  authorities,  and  is  uni- 
versally conceded  to  be  an  accurate  exposition  of  the  law.  The  au- 
thorities are  so  numerous  that  it  is  hardly  possible  to  cite  all  <\f  them. 
It  was  held  by  the  supreme  court  of  Indiana  in  Palmer  v.  Stumph,  29 
Ind.  333,  that  "the  rule  in  construing  a  statute  requires  that  effect 
is  to  be  given  to  every  part,  and  we  are  not  to  suppose  words  have 
been  used  which  were  intended  to  import  notliing."    And  in  Balti- 
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more  v.  Howard,  6  Har.  &  J.  383,  the  supreme  court  of  Maryland  held 
that  "it  is  a  rule  in  the  exposition  of  statutes  that  one  part  shall  he 
taken  with  another,  and  the  whole  considered  together,  and  so  con- 
strued that  no  clause,  sentence,  or  word  shall,  if  it  can  be  aroided, 
be  superfluous  or  insignificant."  Even  when  there  are  two  acts  on 
the  same  subject,  the  rule  is  to  give  effect  to  both  if  possible.  U.  8. 
V.  Tynen,  U  Wall.  88;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  U.  S.,  127  U.  8. 
406,  8  Sup.  Ct,  1194;  District  of  Columbia  v.  Button,  143  U,  a  18, 
12  Sup.  Ct  369;  Frost  v.  Wenie,  157  U.  S.  46, 15  Sup.  Ct  532. 

In  the  late  ruling  and  opinion  of  the  comptroller  on  the  appeal  of 
the  petitioner  herein  (4  Dec.  Compt.  161),  holding  that  a  clerk  is  en- 
titled to  per  diem  fees  only  when  "the  court  is  opened  by  the  judge  for 
business,"  the  second  clause  of  the  act  of  March  3,  1887,  as  quoted 
above,  viz.  "business  is  actually  transacted  in  court,"  is  not  given  any 
meaning  whatever.  The  whole  of  the  second  clause  is  rejected  as 
mere  surplusage.  It  is  treated  as  an  absolute  nullity,  and  stricken 
from  the  body  of  the  statuta  Under  the  rule  of  construction  which 
has  been  quoted  above,  the  second  clause  ought  to  have  been  retained 
by  giving  it  a  reasonable  interpretation  if  it  were  possible  to  give  it 
one.  If  a  reasonable  construction  of  the  second  clause  is  possible,  it 
is  the  duty  of  the  court  to  adopt  it.  The  possibility  of  a  reasonable 
construction  of  the  second  clause  is  therefore  the  first  thing  to  be  de- 
termined. Its  determination  depends  on  the  meaning  which  shall 
be  given  the  word  "court."  If  it  refers  exclusively  to  the  regular  term 
of  a  court  when  it  is  "opened  by  the  judge  for  business,"  the  second 
clause  is  unnecessary  and  meaningless,  because  it  is  embraced  in  the 
first  clause.  But  the  word  is  limited  in  the  first  clause  by  the  phrase 
"opened  by  the  judge  for  business,"  because  the  word  has  a  broader 
meaning.  Otherwise  the  limitation  would  be  unnecessary.  Its 
limitation  in  the  first  clause  is  evidence  that  a  court  may  exist  with- 
out being  opened  by  the  judge,  just  as  its  limitation  in  the  second 
clause,  by  the  phrase  "business  is  actually  transacted,"  is  evidence 
that  a  court  may  exist  without  the  transaction  of  business.  A 
broader  meaning  is  expressly  given  the  word  by  sections  574,  638,  and 
4973,  Rev.  St.,  which  provide  that  the  courts  shall  be  "always  open," 
and  by  section  16  of  the  act  of  February  4, 1887,  which  provides  that 
they  shall  be  "always  in  session"  for  certain  purposes  without  any 
formal  act  or  order  of  the  judge  in  aid  of  them,  as  follows,  viz.: 

"Sec.  674.  The  district  conrts,  as  courts  of  admiralty,  and  as  courts  of 
equity,  BO  far  as  equity  Jurisdiction  has  been  conferred  upon  them,  shall 
be  deemed  always  open,  for  the  purpose  of  filing  any  pleading,  of  issnlnf 
and  returning  mesne  and  final  process,  and  of  making  and  directing  all 
Interlocutory  motions,  orders,  rules  and  other  proceedings,  preparatory  to  the 
bearing,  upon  their  merits,  of  ail  causes  pending  therein.  And  any  i  ttrict 
'  judge  may,  upon  reasonable  notice  to  the  parties,  make,  and  direct  and 
award,  at  chambers,  or  In  the  clerk's  office,  and  In  vacation  as  well  aa  in 
term,  all  such  process,  commissions,  orders,  rules  and  other  proceedings, 
whenever  the  same  are  not  grantable  of  course,  according  to  the  rules  and 
practice  of  the  court.    •    •    •" 

"Sec.  638.  The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always 
open  for  the  purpose  of  filing  any  pleading,  of  issuing  and  returning  mesne 
and  final  process,  and  of  making  and  directing  all  interlocutory  motions, 
orders,  rules  and  other  proceedings,  preparatory  to  the  hearing,  upon  their 
merits,  of  all  causes  pending  therein.    And  any  Judge  of  a  circuit  coort  may. 
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npeo  rcMonable  notice  to  the  parties,  make,  and  direct  and  award,  at  chan»- 
bers  or  In  the  clerk's  office,  and  In  vacation  as  well  as  in  term,  all  such 
process,  commissions,  orders,  roles  and  other  proceedings,  whenever  the 
same  are  not  grantable  nt  course,  accvrding  to  the  rules  and  practice  of 
the  court." 

"Sec.  4973.  The  district  courts  shall  be  always  open  for  the  transaction  of 
business  in  the  exercise  of  their  Jurisdiction  as  courts  of  bankruptcy;  and 
ttieir  powers  and  Jurisdiction  as  such  courts  shall  be  exercised  as  well  in 
vacation  as  in  term  time;  and  a  judge  sitting  at  chambers  shall  have  the 
same  powers  and  Jurisdiction,  including  the  jwwer  of  keeping  order  and 
of  punishing  for  any  contempt  of  his  authority,  as  when  sitting  in  court." 

"For  the  purposes  of  this  act,  excepting  its  penal  provisious,  the  circuit 
courts  of  the  United  States  shall  be  deemed  to  be  always  in  session."  Inter- 
state €k>mmerce  Act  Feb.  4,  1887  (24  Stat  385). 

These  statutes  were  in  existence  before  the  act  of  Maiyh  3,  1887, 
:  nd  in  its  passage  congress  is  assnmed  to  have  acted  with  reference 
to  them,  and  to  have  need  the  word  in  its  broader  meaning  as  used 
therein.  TJ,  S.  v.  Trans-Missouri  Fi-eight  Ass'n,  7  C.  0.  A.  15.  58  Fed. 
58,  67.  A  session  of  the  court  is  held  under  these  statutes  whenever 
the  businees  described  in  them  is  transacted  by  the  judge  between  its 
regular  terms;  and  its  proceedings  are  entered  upon  its  records  with- 
out the  entry  of  orders  for  its  opening  or  adjournment  because  it  is 
always  open  and  they  are  unnecessary. 

In  Be  Delgado,  140  U.  8.  586,  11  Sup.  Ct  874,  the  supreme  court  of 
the  United  States  had  under  consideration  a  statute  of  the  territoiy 
of  New  Mexico  which  provides: 

"For  the  purpose  of  hearing  applications  for  and  issuing  writs  of  mandamus 
the  district  court  shall  be  regarded  as  open  at  all  times  wherever  the  Judge 
ot  such  court  may  be  within  the  territory." 

—and  hdd  concerning  It: 

"This  section  gives  full  authority  for  these  proceedings.  The  original 
application  was  entitled  'In  the  court,'  though  addressed  to  t))e  Judge,  as  was 
proper.  The  hearing  and  Judgment  were  by  the  court,  and  the  peremptory 
mandamus  was  issued  by  direction  of  the  court;  and  the  power  of  the  legis- 
tatuie  to  provide  that  the  court  shall  always  be  open  for  certain  purjtoses 
cannot  be  doubted."     140  V.  S.  588,  11  Sup.  Ct.  875. 

In  this  decision  the  supreme  court  has  not  only  provided  a  broader 
definition  of  the  wwd  "court,"  but  It  expressly  holds  that  business 
which  is  transacted  in  a  court  that  is  always  open  under  the  statutes, 
and  while  it  is  open  in  that  way  only,  is  actually  transacted  in  court. 

In  Michigan  Cent.  B.  Co.  v.  Northern  Indiana  R  Co.,  3  Ind.  239, 
the  supreme  court  of  Indiana  held  that: 

"An  Interlocutory  order  made  by  a  Judge  In  vacation  Is  to  be  regarded  as 
the  order  of  the  court,  for  which  the  said  Judge  Is  authorized  by  law  to  act. 
*  *  *  All  orders  legally  made  in  a  cause,  whether  by  the  court  in  term,  or 
by  a  Judge  in  vacation,  are  regarded  as  orders  of  'the  court.'  •  •  •  The 
words  'the  court'  and  the  "Judge*  or  'Judges'  are  frequently  used  in  our 
■tatutes  as  synonymous;  and,  when  used  with  reference  to  orders  made  by 
the  court  or  Judges,  they  were,  we  think.  Intended  to  be  so  understood." 

And,  under  a  statute  of  Indiana  which  authorized  the  appoint- 
ment of  receivers  "by  the  court  or  the  judge  thereof  in  vacation,"  it 
was  held  in  Pressly  v.  Lamb,  105  Ind.  171,  4  N.  E.  682,  that: 

The  Judge  of  the  court  in  vacation  is  clothed  with  exactly  the  same 
power  and  authority,  no  greater  and  no  less,  as  Is  the  court  Itself  when  In 
reiuUr  and  open  session.   •   •   *   When  the  Judge  of  a  court  in  vacation  is 
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engaged  In  doing  these  acts  and  making  these  orders.  It  Is  clear,  ire  tblnk. 

*  *  *  that  his  acts,  orders,  and  proceedings  in  the  premises,  althoagh  had  tn 
vacation,  are  the  Judicial  proceedings  of  the  court  whereof  he  is  judge. 

*  *  *  In  a  legal  sense,  the  Judge  «f  a  court  is  the  court.  Certainly,  there 
can  be  no  court  under  our  laws,  constitutional  or  statutory,  without  a 
Judge.  *  *  *  It  Is  in  this  legal  sense,  we  think,  the  words  'Judge  thereof 
In  vacation/  so  often  mentioned  in  the  sections  of  the  Code  before  referred 
to,  relating  to  receivers,  should  be  taken  and  understood  to  mean  'coart  In 
vacation.' " 

In  Firet  Nat.  Bank  of  Maach  Chunk  v.  U.  S.  Encaaatic  Tile  Co., 
105  Ind.  227,  236,  4  N.  E.  846,  it  was  again  held,  in  accordance  with 
Presely  v.  Lamb,  supra,  with  reference  to  the  appointment  of  a  re- 
ceiver bj  a  judge  "sitting  in  chambers  in  vacation,"  that: 

"The  coui%  having  Jurisdiction  of  the  snbject-matter  of  the  snit,  and  of  the 
parties  thereto,  plalntitTs  and  defendants,  the  proceedings  had  and  orders 
made  by  and  before  the  Judge  of  the  court  in  vacation  were  the  proceedings 
and  orders  of  the  court  whereof  he  was  Judge,  and  that  such  orders  and 
proceedings,  even  though  erroneous,  were  not  void,  and  could  not  be  collat- 
erally attacked." 

In  these  Indiana  cases  there  were  no  statutes  applicable  to  them 
like  sections  574  and  638,  Her.  St.,  declaring  that  the  courts  are 
"always  open"  for  the  appointment  of  receivers;  but  the  supreme 
court  held  that  the  courts  were,  nevertheless,  open  whenever  a  re- 
ceiver was  appointed  by  one  of  their  judges  under  the  authority  of  a 
statute  which  authorized  "a  judge"  to  make  the  appointment;  the 
provision  of  the  state  constitution  concerning  the  judicial  power 
being  substantially  the  same  as  the  provision  of  the  federal  constita- 
tlon. 

It  was  held  in  Bowman  v.  Railway  Co.,  102  111.  459,  467,  where  a 
statute  authorized  applications  for  the  condemnation  of  private  prop- 
erty for  public  use  to  be  made  "to  the  judge  of  the  circuit  or  county 
court,  either  in  vacation  or  term  time,"  that  these  applications,  when- 
ever made  and  allowed,  were  equally  proceedings  in  court,  and  that 
the  act  of  a  judge  in  vacation  allowing  them  to  be  filed  then  was  an 
act  of  the  court,  and  could  not  be  anytiiing  else,  under  a  similar  pro- 
vision of  the  constitution  of  Illinois. 

It  was  held  by  the  supreme  court  of  Georgia  in  Pease  v.  Wagnon, 
20  S.  E.  637,  that,  under  sections  4221  and  422,1  of  the  Code,  a  judge 
of  the  supreme  court,  though  acting  in  vacation  and  at  chambers  in 
passing  lawful  orders  touching  trust  estates,  acts  as  a  court  of 
equity,  that  court  being  always  open,  and  the  presumptions  which  at- 
tach in  favor  of  judgments  and  decrees  by  a  court  of  general  jurisdic- 
tion apply  to  orders  thus  granted.  See,  also,  McClurg  v.  McClurg, 
53  Mo.  173;  Gold  v.  Bailroad  Co.,  19  Vt.  478;  Real  Estate  Ass'n  v. 
Superior  Court  of  San  Francisco,  60  Cal.  223. 

Even  before  sections  574  and  638,  Rev.  St.,  were  enacted,  it  was  held 
by  Mr.  Chief  Justice  Marshall,  in  The  Little  Charies,  26  Fed.  Gas.  982 
(No.  15,613),  where  objections  were  made  to  an  execution  on  an  ad- 
miralty bond  because  the  vessel  had  been  released  on  an  order  at 
chambers,  that  it  was  an  order  of  the  court.     The  court  said: 

'The  objections  are:  (1)  That  the  order  for  release  Is  a  nullity,  and  all  the 
consequent  proceedings  void,  because  the  order  was  made  by  the  Judge,  at 
his  chambers,  and  not  In  court    The  Judicial  act  appoints  certain  stated 
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tenns  of  the  district  court,  and  gives  the  Judge  power  to  hold  special  terms 
at  his  discretion,  either  at  the  place  appointed  by  law,  'or  at  such  other 
place  in  the  district  as  the  nature  of  the  business  and  his  discretion  shall 
direct'  (Vide  sections  581  and  669,  Kev.  St.)  No  power,  it  Is  contended.  Is 
gtren  to  the  Judge,  except  when  sitting  as  a  court,  and  therefore  the  form  of 
dedaiing  himself  to  be  a  court  is  indispensable  to  the  validity  of  his  acts. 
This  objection  seems  rather  technical  than  substantial.  By  law,  the  district 
Judge  alone  composes  the  court.  He  is  a  court  wherever  and  whenever  he 
pleases.  No  notice  to  parties  is  required.  No  previous  order  is  necessary. 
The  various  ex  parte  orders  which  admiralty  proceedings  require  render  this 
Informal  mode  of  acting  essential  to  Justice  and  expedition.  The  Judge  will 
take  care  that  neither  party  be  injured  by  the  orders  which  he  makes  ex 
parte;  and,  where  they  are  of  course,  It  Is  convenient  that  they  should  be 
made  without  the  formality  of  summoning  the  parties  to  attend.  It  does 
not  seem  to  be  a  violent  construction  of  such  an  act  to  consider  the  Judge 
as  constituting  a  court  whenever  he  proceeds  on  Judicial  business.  Such 
seems  to  have  been  the  practice  in  this  and  other  districts  of  the  United 
States.  Had  the  Judge  prefixed  to  his  order  such  words  as  these.  'At  a  special 
court,  held  at ,  on  this day  of ,  It  Is  ordered,'  etc.,  the  pro- 
ceedings would  have  been  regular,  for  the  law  does  not.  In  terms  at  least, 
require  that  the  order  for  a  special  court  should  be  made  In  court,  or  made 
any  given  time  previous  to  Its  session.  To  every  purpose  of  Justice,  the 
order  of  the  Judge,  made  in  his  character  as  a  Judge,  is  made  by  him  as  a 
court,  whether  he  declares  himself  In  words  to  be  a  court,  or  not.  This  order 
18,  In  Its  nature.  Judicial.  It  is  such  an  order  as  may  be  made  ex  parte.  It 
is  signed  by  the  Judge  In  his  ofHcial  character,  and  is  directed  to  the  officer 
of  the  court  Under  such  circumstances,  I  cannot  overturn  a  practice  which 
Is  convenient,  which  Is  not  liable  to  abuse,  on  a  mere  technical  objection." 

In  "Courts  and  TheiT  Jurisdictioii,"  by  John  D.  Works,  the  law  is 
stated  as  follows: 

"Although  terms  of  court  may  be  provided  for  generally,  the  legislature 
may  provide  that,  for  the  transaction  of  business  of  an  urgent  character,  the 
court  shall  be  open  at  all  times;  and,  under  such  legislation,  the  court  may 
act  with  reference  to  such  business  during  what  is,  as  to  other  business, 
vacation.  But  this  is  not  the  act  of  a  Judge  in  vacation,  but  of  the  court. 
And  when  a  Judge  is  authorized  to  appoint  a  receiver  or  perform  other  Hive 
Judicial  acts.  It  is  held  that  his  acts,  orders,  and  proceedings,  although  had 
in  vacation,  are  the  Judicial  proceedings  of  the  court  whereof  he  is  Judge. 
Tbia  Is,  however,  based  upon  the  ground  that  the  words  'court'  and  'Judge' 
are^  as  used  in  the  statutes  authorizing  the  appointment  of  a  receiver,  synon- 
ymous."    Page  377. 

A  review  of  the  decisions  and  text-books  discloses  that,  under  a 
constitution  which  vests  the  judicial  power  in  courts,  it  cannot  be 
vested  by  the  legislature  anywhere  else;  that,  where  an  exercise  of 
judicial  power  by  a  judge  is  authorized  by  the  legislature,  it  is  held 
to  have  meant  the  court  of  which  he  is  a  judge;  that  his  acts  and  pro- 
ceedings in  such  a  case  are  the  acts  and  proceedings  of  the  court  itself; 
that  the  business  which  is  transacted  by  him  is  actually  transacted 
in  court.  It  also  appears  that  where  a  legislature  has  gone  fur- 
ther, and  specifically  declared  that  a  court  shall  be  "always  open" 
for  the  transaction  of  particular  business,  and  that,  so  far  as  that 
particular  business  is  concerned,  the  terms  of  the  courts  shall  be 
practically  continuous  and  without  any  vacations  between  them, 
the  power  of  the  legislature  to  do  so,  and  to  make  the  acts  and  pro- 
ceedings of  a  judge  in  pursuance  of  his  authority  the  acts  and  pro- 
ceedings of  the  court  itself,  has  never  been  denied  by  any  court 
where  these  questions  have  been  presented  for  its  consideration.     A 
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reason  for  snch  legfelation  by  congress  exists  in  the  fact  that  jadlctal 
power,  ander  the  federal  constitution,  is  vested  in  courts  only.  The 
power  to  ordain  and  establish  inferior  courts  is  vested  in  congress, 
and  it,  accordingly,  regulates  the  scope  and  boundaries  of  their 
jurisdiction,  prescribes  the  number  of  judges  by  whom  th^  shall  be 
held,  and  determines  generally  the  conditions  under  which  the  judicial 
power  that  is  vested  in  them  shall  be  exercised.  It  fixes  the  time 
and  place  for  holding  regular  terms  of  the  courts,  and  it  authorizes 
the  courts  or  the  judges  to  fix  the  time  and  place  for  holding  special 
terms  of  the  courts;  and  it  authorizes  the  courts  to  sit  in  chambers 
for  the  transaction  of  an  important  part  of  their  business  whenever 
and  wherever  thev  deem  it  necessarv  or  proper  to  do  so.  Eev.  St. 
§§  572,  574,  576,  581,  638,  661,  664,  666,  668-670,  4973,  and  Act  Feb. 
4,  1887,  §  16.  A  single  judge  may  hold  a  court,  and  exercise  the 
judicial  power  that  is  vested  in  it,  under  the  conditions  that  are 
prescribed  by  congress.  But,  whenever  judicial  power  is  exercised 
by  a  judge  in  accordance  with  these  conditions,  it  is  exercised  by  him 
as  a  court,  or  it  is  unauthorized  by  any  constitutional  authority. 
His  acts  in  the  exercise  of  judicial  power  are,  in  short,  either  acts  of 
a  court,  or  they  are  absolutely  void. 

It  is  therefore  quite  apparent  that  the  word  "court^  means  some- 
thing more  than  a  court  that  is  opened  by  the  judge  for  business  at  the 
beginning  of  a  regular  term,  and  continued  by  adjournment  until  the 
close  thereof.  As  used  in  the  act  of  March  3,  1887,  it  has  a  broader 
and  more  comprehensive  meaning,  which  is  definitely  fixed  by  other 
federal  statutes  and  the  decisions  of  the  supreme  court  of  the  United 
States  and  other  courts.  By  giving  this  meaning  to  the  word  where 
it  occnrs  in  the  act  of  March  8,  1887,  a  reasonable  construction  is 
given  the  whole  act,  which  makes  it  "consistent  and  harmonious,"  and 
gives  effect  to  every  part  of  it  Any  other  construction  fails  to  do. so. 
Snch  a  construction  is  not  only  reasonable  and  possible,  but  is  in 
accordance  with  the  purpose  of  these  statutes,  which  is  to  provide  a 
compensation  for  the  attendance  of  an  officer  when  his  services  are  or 
may  be  required  by  the  court  It  is  a  compensation  for  "attendance," 
as  distinguished  from  "services."  Attendance  is  required  in  order  that 
judicial  functions  may  be  duly  performed,  and  it  is  Jost  as  necessary 
when  judicial  functions  are  performed  in  vacation  as  when  they  are 
performed  during  a  regular  term.  It  is  essential  for  the  due  per- 
formance of  them  by  the  court  that  a  record  of  its  proceedings  shoald 
be  made  and  kept,  and  it  is  the  duty  of  a  clerk  to  make  and  keep  saeh 
a  record.  His  attendance  on  the  court  is  therefore  required  when- 
ever the  court  is  held.  A  court  is  held,  and  a  record  of  its  proceed- 
ings is  made,  and  kept  on  every  day  of  a  regular  term,  and  on  every 
day  that  business  is  transacted  by  the  court  in  vacation.  U.  S.  v. 
Aldrich,  7  C.  O.  A.  431,  58  Fed.  688.  If  clerical  services  are  rendered 
in  the  transaction  of  business,  either  in  term  or  vacation,  an  addi- 
tioual  compensation  is  provided  for  them.  A  fee  for  the  entry  of  or- 
ders and  decrees  does  not  compensate  him  for  his  attehdance  on  the 
court  in  vacation,  any  more  than  it  does  in  the  course  of  a  term. 
These  are  separate  and  distinct  functions,  and  they  are  separately 
compensated. 
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Tte  statement  of  the  comptroller  that  it  was  the  purpose  of  con- 
gress, in  the  enactment  of  the  act  of  March  3,  1887,  to  "cure"  some 
mysterious  and  indefinable  "evil,"  is  wholly  imaginative.  There  is 
nothing  in  the  act  wliich  jostifles  any  snch  assumption,  or  furnishes 
any  excuse  for  it  On  the  contrary,  the  history  of  that  act,  and  a  com- 
parison of  it  with  previous  acts,  show  tliat  it  was  passed  to  restore  fees 
that  were  then  arbitrariiy  disallowed  by  the  comptroller  after  having 
been  allowed  by  the  accounting  efHcers  for  nearly  half  a  century.  In 
assuming  to  give  eflfect  to  this  hypothetical  policy  of  congress,  the 
comptroller  subjects  himself  to  the  criticism  ot  the  supreme  court  of 
the  United  States  in  the  construction  of  other  statutes. 

It  is  said  in  Refrigerating  Co.  v.  Suizberger,  157  U.  S.  1,  86,  15  Sup. 
Ct.  508,  516,  that: 

"In  oar  Judgment,  the  language  used  is  so  plain  and  unambiguous  that  a 
refusal  to  recognize  Its  natural,  obvious  meaning  would  be  Justly  regarded 
as  Indicating  a  pnriMse  to  change  the  law  by  Judicial  action,  based  upon  some 
supposed  policy  of  congress.  But,  as  declared  in  Hadden  v.  C!oUector,  5  Wall. 
107,  111,  'what  is  termed  the  policy  of  the  government  with  reference  to  any 
particular  legislation  is  generally  a  very  uncertain  thing,  upon  which  all 
sorts  of  opinions,  each  variant  from  the  other,  may  be  formed  by  different 
persons.  It  Is  a  ground  mncb  too  nnstable  to  rest  the  Judgment  of  the  coart 
on  in  the  interpretation  of  statutes.'  'Where  the  language  of  the  act  la 
explicit,'  this  court  has  said,  'there  is  great  danger  in  departing  from  the 
words  used,  to  give  an  effect  to  the  law  wblch  may  be  supposed  to  have  been 
designed  by  the  legislature.'    Scott  v.  Held,  10  Pet  624,  527." 

The  language  of  the  act  of  March  3, 1887  is  so  "natural"  and  "obvi- 
ous" and  "ex]^cit"  that  the  sole  rule  of  construction  tliat  is  really  ap- 
plicable thereto  is  as  stated  by  the  supreme  court  in  U.  S.  t.  Oolden- 
burg,  168  U.  S.  95, 18  Sup.  Ct.  3: 

"The  primary  and  general  rule  of  statutorr  constmctlon  is  Hiat  tbe  intent 
of  the  lawmaker  Is  to  be  found  in  the  language  that  he  has  used.  He  is 
presumed  to  know  the  meaning  of  words  and  the  rules  of  grammar.  The 
courts  have  no  function  of  legislation,  and  simply  seek  to  ascertain  the  will 
of  the  legislator.  It  is  true  there  are  cases  in  which  the  letter  of  the  statute 
Is  not  de«ned  controlling;  but  the  cases  are  few  and  exceptional,  and  only 
arise  where  there  are  cogent  reasons  for  believing  that  the  letter  does  not 
tolly  and  accurately  disclose  the  Intent." 

The  cases  of  Converae  t.  U.  S.,  26  Ot.  01. 6,  and  Ackiss  v.  U.  S.,  31  Ct. 
CL  283,  are  cited  by  the  district  attorney  in  support  of  his  contention. 
In  the  Converse  Case  it  was  erroneously  held  tliat  a  clerk  is  not  en- 
titled to  luB  attendance  fees  under  the  first  clause  of  the  act  of  March  3, 
1887,  when  the  "court  is  opened  by  the  judge  for  business,"  and  is  en- 
titled to  them  only  under  tiie  second  clause,  when  "business  is  actually 
transacted  in  court"  at  a  regular  term.  Its  construction  of  both  clauses 
hag  been  rejected  by  the  comptroller  in  his  late  ruling  and  opinion  on 
the  appeal  of  the  petitioner  herein  (4  Dec.  Comp.  161),  and  in  the 
later  case  at  8.  Bodman  Smith,  clerk  of  the  United  States  courts  for 
the  district  of  Delaware  (Id.  508) ;  and  it  cannot  be  accepted  as  an 
aathority  for  his  construction  of  the  phrase  "in  court,"  which  was  the 
^lndamental  error  of  that  cas&  Although  it  was  decided  in  1890,  it 
hac  never  been  adopted,  as  a  rule  of  practice.  The  facts  of  the  Ackiss 
Case  disclose  that,  on  the  days  for  which  attendance  fees  were 
charged,  the  court  was  neither  opened  by  the  judge  for  business,  nor 
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was  there  auy  business  transacted  by  him  as  a  court  or  otherwise, 
and  the  case  is  therefore  whoUj  inapplicable  here. 

The  fee  which  is  claimed  in  the  case  of  U.  8.  v.  Wade,  was  taxed 
and  charged  against  the  government  nnder  a  provision  of  section  828, 
Rev.  St.,  which  is  as  follows: 

"For  making  dockets  and  Indexes,  taxing  costs  and  other  servlcea  in  a  case 
which  Is  dismissed  or  discontinued,  or  where  Judgment  or  decree  is  made  or 
reiidered  without  issue,  one  dollar." 

In  the  statutes  which  established  courts  at  Evansville,  New  Albany, 
and  Ft.  Wayne,  provision  is  made  for  separate  dockets  and  indexes, 
etc.,  and  for  deputy  clerks,  who  shall  reside  and  keep  their  ofiBcea 
at  each  of  these  points.  Before  this  case  was  transferred  from 
Indianapolis  to  Evansville,  it  was  entered  upon  the  dockets  and 
indexes  at  Indianapolis,  and  it  was  subsequently  entered  upon  the 
dockets  and  indexes  at  Evansville.  The  costs  were  taxed  at  Indian- 
apolis, and  will  have  to  be  taxed  again  at  Evansville  upon  the  final 
disposition  of  the  cause.  Twice  the  amount  of  work  is  done  in  the 
case  as  would  have  to  be  done  if  it  had  not  been  transferred.  The 
same  amount  of  work  is  done  as  would  have  been  done  if  there  had 
been  two  cases.  So  far  as  the  amount  of  work  is  concerned,  it  is  pre- 
cisely the  same  in  entering  one  case  upon  two  separate  sets  of  dockets 
and  indexes  as  in  entering  two  cases  on  one  set  of  dockets  and  in- 
dexes. When  the  case  was  transferred  to  Evansville,  it  was  "discon- 
tinued" at  Indianapolis. 

In  U.  S.  v.  McCandless,  147  U.  S.  695,  13  Sup.  Ct.  465,  it  was  held 
that  a  docket  fee  was  not  taxable  until  the  final  disposition  of  a  canse; 
but  that  ruling  was  overruled  in  U.  S.  v.  Kurtz,  164  U.  8.  49,  17 
Sup.  Gt.  15.  Even  in  the  McCandless  Case  it  was  very  plainly  indi- 
cated that,  if  the  case  'liad  reached  that  point  where  costs  are  taxed," 
a  different  view  would  have  been  adopted. 

The  principle  that  applied  to  the  case  under  consideration  here 
was  announced  by  the  supreme  court  in  U.  S.  v.  King,  147  U.  S.  676, 
13  Sup.  Ct  439,  in  which  it  was  held  that  double  attendance  fees 
should  be  allowed  a  clerk  where  his  attendance  was  required  in  two 
places  at  the  same  time,  because  the  "clerk  was  entitled  to  charge  for 
his  own  attendance  at  one  place,  and  for  that  of  his  deputy  at  an- 
other."     147  U,  a  682,  13  Sup.  Ct.  441. 

The  fees  which  are  claimed  in  the  case  of  U.  8.  v.  Barnard  -were 
taxed  and  charged  against  the  government  under  a  provision  of  sec- 
tion 828,  Rev.  St.,  which  is  as  follows:  "For  administering  an  oath  or 
afiBrmation,  except  to  a  juror,  ten  cents." 

In  this  case  the  witnesses  were  sworn  during  the  progress  of  a 
trial,  and  in  accordance  with  the  order  of  the  judge  who  was  holding 
the  court,  and  not  upon  a  request  which  was  addressed  to  the  cleric 
by  the  defendant  therein,  as  seems  to  have  been  assumed  by  the  ac- 
counting officers.  The  witnesses  were  for  both  parties,  and  were 
sworn  together;  and  they  were  witnesses  in  a  public  prosecution, 
instead  of  a  civil  action  between  private  individuals,  and  the  fees  for 
swearing  them  are  a  part  of  the  costs  of  the  general  administration  of 
justice,  which  are  payable  by  the  government.  It  was  not  optional 
with  the  clerk  to  swear  these  witnesses  or  not     When  a  defendant 
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applies  to  the  clerk  to  make  an  affidavit  before  him,  he  can  require  his 
fee  at  the  time  or  before  the  service  is  rendered,  and,  failing  to  do  so, 
it  is  his  loss.  Bnt  he  cannot  arrest  the  proceedings  in  a  criminal 
trial  until  his  fees  for  swearing  witnesses  are  paid  or  secured.  He 
cannot  decline  to  swear  them  because  payment  is  refused.  In  many 
cases  the  witnesses  for  the  defendant  are  brought  into  court  at  the 
expense  of  the  government,  because  the  defendant  is  unable  to  procure 
their  attendance.  It  is  the  duty  of  the  clerk  to  comply  with  the  order 
of  the  court,  and  swear  all  the  witnesses  in  accordance  therewith. 
Their  testimony  is  required  by  the  court  for  its  own  information  con- 
coning  the  facts  of  a  case,  and  not  because  the  defendant  is  inter- 
ested in  having  them  sworn.  And  the  clerk  Is  entitled  to  his  fees  for 
services  rendered  in  accordance  with  the  order  and  practice  of  the 
court. 

In  U.  S.  V.  Van  Duzee,  140  U.  8. 169,  176,  11  Sup.  Ct  758,  761,  the 
supreme  court  held: 

"When  a  clerk  performs  a  service  In  obedience  to  the  order  of  the  court, 
be  is  as  much  entitled  to  compensation  as  If  he  were  able  to  put  his  finger 
on  a  particular  clanse  of  a  statute  authorizing  compensation  for  such  services." 

The  decision  of  the  supreme  court  in  the  Van  Duzee  Case  was  fol- 
lowed bv  the  circuit  court  of  appeals  for  the  Seventh  circuit  in  U.  S. 
V.  Converse,  24  U.  8.  App.  89, 11  C.  C.  A.  274,  and  63  Fed.  423.  And 
the  late  comptroller  held  in  Van  Duzee's  Case,  2  Dec.  Comp.  217,  that : 

"A  practice  established  or  directly  sanctioned  by  the  Judge  has  the  same 
force  and  effect  as  a  rule  of  court,  and  the  clerk  of  the  court  acting  thereunder 
is  entitled  to  fees  for  the  services  rendered  necessarily  by  such  practice." 

The  fees  which  are  claimed  for  filing  and  entering  aflSdavits  for 
hidigent  defendants  were  taxed  and  charged  against  the  government, 
under  a  provision  of  section  828,  Rev.  St.,  which  is  a«  follows:  "For 
filing  and  entering  every  declaration,  plea,  or  other  paper,  ten  cents." 
These  affidavits  were  filed  and  entered  because  the  court  ordered  the 
clerk  to  file  and  enter  them.  They  were  presented  to  the  court  be- 
fore they  were  filed  and  entered  by  the  clerk.  They  would  not  have 
been  filed  and  entered  by  the  clerk  unless  the  court  had  ordered  him 
to  file  and  enter  them.  They  were  filed  and  entered  by  the  clerk  as 
the  foundation  of  the  order  of  the  court  which  was  made  upon  them. 
The  order  of  the  court  to  file  and  enter  them,  and  to  issue  subpoenas 
for  the  witnesses  named  therein,  was  a  single  and  indivisible  act. 
It  is  conceded  by  the  accounting  officers  that  a  clerk  is  entitled  to 
his  fee  for  entering  an  order  of  the  court  for  summoning  the  witnesses 
(Locke's  Case,  2  Dec.  Comp.  578),  but  that  he  is  not  entitled  to  his  fee  for 
filing  and  entering  the  affidavit  on  which  the  order  is  founded  (Brooks' 
Case,  Id.  224).  He  is  just  as  much  entitled  to  his  fee  for  one  service 
as  the  other,  and  he  is  entitled  to  his  fee  for  both  services  on  precisely 
the  same  grounds.  The  filing  and  entering  of  the  affidavit,  and  the 
entrj-  of  the  order  thereon,  are  parts  of  the  same  transaction.  See 
U.  8.  V.  Van  Duzee,  supra,  U.  S.  v.  Converse,  supra,  and  Van  Duzee's 
Case,  2  Dec.  Comp.  217,  as  to  fees  of  clerks  for  services  rendered 
under  an  o'rder  of  the  court,  and  in  accordance  with  its  practice. 

The  fees  which  are  claimed  for  affidavits  to  the  marshal's  accounts 
were  taxed  and  charged  against  the  government  under  the  act  of 


Digitized  by 


Google 


668  87  FEDERAL  RBPOETBR. 

congress  approved  Pebroary  22, 1875  (18  Stat.  333),  as  interpreted  by 
the  supreme  court  in  U.  Rv.  Van  Dazee,  140  U.  S.  169, 171  (item  3),  11 
Sup.  Ct.  758.  Under  that  statute,  a  marshal  is  required  to  "render'' 
his  accoants  to  the  court,  and  to  "prove"  them  by  his  own  affidil^^t. 
An  account  is  "rendered"  when  it  is  presented.  Rendering  an  ac- 
count, and  proving  an  account,  are  separate  and  distinct  transaitiousi, 
under  the  statute.  The  former  does  not  include  the  latter.  The 
account  is  rendered  for  the  benefit  of  the  marshal.  It  is  proved  for 
the  "convenience  and  protection  of  the  government,"  and  "the  eipens<« 
attendant  thereon  ax'e  proper  charges  against  the  government." 
.Such  is  the  language  of  the  supreme  court,  and  the  principle  of  the 
decision  is  plain.  Whatever  is  done  for  the  benefit  of  the  marshal 
is  chargeable  against  himself.  Whatever  is  done  for  the  "conven- 
ience and  protection"  of  the  government  is  chargeable  against  itself. 
No  charge  by  the  cleit  for  afQdavits  was  under  consideration  in  this 
case.  But  in  the  case  of  U.  8.  v.  Allred,  155  U.  8.  591,  15  Sup.  CL 
231,  where  a  charge  for  affidavits  by  deputy  marshals  to  their  ac- 
counts was  under  consideration,  the  supreme  court  held,  in  accord- 
ance with  the  principle  of  its  decision  in  U.  8.  v.  Van  Duzee,  supra, 
that  the  fees  for  these  afQdavits  should  be  paid  by  the  government.  Tt 
is  pferfectly  clear  that,  if  the  fees  for  afQdavits  by  deputy  marshals 
to  their  accounts  are  chargeable  against  the  government,  the  fees  for 
affidavits  by  inarshals  to  their  accounts  must  also  be  chargeable 
against  the  government,  on  the  principle  of  the  Van  Duzee  Case. 
Nevertheless,  the  accounting  officers  have  invented  a  novel  distinctioo 
between  these  two  classes  of  affidavits,  namely:  Where  an  affidavit 
to  an  account  is  required,  for  the  convenience  and  protection  of  the 
government,  by  an  act  of  congress,  it  is  not  chargeable  against  the 
government;  but  where  an  affidavit  to  an  account  is  required,  toe 
the  convenience  and  protection  of  the  government,  by  the  attorney 
general  or  the  accounting  officers,  it  is  chargeable  against  the  govern- 
ment.    Marsh's  Case,  2  Dec.  Comp.  482. 

In  U.  8.  V.  Jones,  147  U.  8.  672,  673  (item  1),  13  8up.  Ct.  437,  the 
supreme  court  placed  its  own  construction  on  its  decision  in  U.  S.  v. 
Van  Duzee,  supra,  as  follows: 

"The  labor  of  preparing  one's  own  accounts  for  serrlceg  or  fees  te.  a  mer« 
Incident  to  the  rendition  of  the  service,  and  Is  universally  assumed  hy  the 
creditor  as  his  own  burden;  but  the  approval  of  the  account  of  another 
stands  upon  a  different  footing,  and  If  perfomiwl  at  the  request  of  the  gov- 
ernment, or  under  a  statute  requiring  It  to  be  performed  for  the  protection 
of  the  government,  there  Is  no  reason  why  the  clerk  should  not  receive  socb 
fees  therefor  as  he  receives  for  analogous  services  In  other  matters." 

These  considerations,  in  the  opinion  of  the  court,  justify  and  require 
the  allowance  of  the  fees  in  question.     So  ordered. 
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HABBISBURG  TRUST  CO.  v.  SHUFBLDT. 

(Ctrcnit  Court  of  Appeals,  Ninth  Circuit.    May  28, 1886.) 

No.  388. 

1  BkT-OfF — NbGOTIABLB    iHSTHUMENTa. 

The  right  to  set-off  iB  wholly  statutory,  and  under  2  HUl's  Code  Waah. 
I  806,  when  a  party  la  sued  by  the  asaignee  of  a  chose  in  action,  he  cannot 
plead  against  the  assignee  a  set-off  which  he  holds  against  the  assignor  un- 
less the  demand  sought  to  be  set  off  existed  at  the  time  of  the  assignment, 
and  belonged  to  the  party  in  good  faith  before  notice  of  such  assignment 

i!.  NKI30TIABLE   InSTBDMENTS — UNIHDORSED  NOTES — EQUrTABLE  Tttlbs. 

The  assignee  of  an  unindorsed  negotiable  note  takes  only  an  equitable 
title,  but  the  note  then  stands  on  the  same  footing  as  nonnegotiable  pa- 
per, and  he  may,  under  the  Washington  Code,  maintain  In  his  own  name 
an  action  against  the  maker. 

t  Saick— Srr-Orr — Dbvenses. 

The  fact  that  a  note  is  transferred  wlthont  indorsement  is  sufficient  to 
put  the  transferee  upon  Inquiry  as  to  all  eqnltaUe  defenses  that  existed 
at  the  time  of  the  transfer;  but  a  "set-off"  Is  not  a  defense,  as  that  term  is 
ordinarily  used,  whether  the  title  to  the  note  be  equitable  or  legal,  and  is 
nerer  pleadable  as  a  defense  unless  expressly  made  so  by  statute. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

Stmdwick  &  Peters,  for  plaintiff  in  error. 
Hastings  &  Stedman,  for  defendant  in  error. 

Before  GILBKBT  and  BOSS,  Circuit  Judges,  and  BELLINGEB, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  Harrisburg  Trust  Company 
brought  an  action  in  the  circuit  court  to  recovei'  upon  a  promissory 
note  for  |3,000  made  on  March  31,  1894,  by  the  defendant  in  error, 
in  favor  of  the  Guarantee  Loan  &  Trust  Company,  payable  on  de- 
mand, with  interest  at  the  rate  of  10  per  cent  per  annum,  which  note 
was  on  July  16,  1804,  sold  and  delivered  to  the  plaintiff  tn  the  ac- 
tion. In  his  answer  to  the  complaint  the  defendant  in  error  set  forth 
an  affirmative  defense,  which  was,  in  substance,  as  follows:  That 
the  note  was  -never  indorsed  by  the  payee;  that  it  was  delivered 
to  the  plaintiff,  or  to  one  Edward  L.  Bailey,  an  officer  thereof,  to- 
gether with  other  negotiable  paper,  as  a  pledge  to  secure  the  repay- 
ment of  an  advancement  made  by  the  said  Bailey,  individually,  or  as 
an  officer  of  the  plaintiff;  that  said  note  bears  no  indorsement  save 
a  credit  of  interest  and  fSOO  on  account  of  the  principal;  that  on 
May  23, 1896,  there  was  standing  to  the  credit  of  the  defendant  with 
the  said  Guarantee  Loan  &  Trust  Company  the  sum  of  $2,092.80,  and 
on  said  day  the  Guarantee  Loan  &  Trust  Company  certified  a  certain 
check,  purporting  to  be  drawn  by  the  defendant,  payable  to  tlie  or- 
der of  the  county  treasurer,  in  the  sum  of  $2,085.30,  which  check 
was  not  accepted  by  the  county  treasurer,  but  has  remained  and  is 
the  property  of  the  defendant;  that  on  October  3,  1896,  the  defend- 
ant demanded  from  the  Guarantee  Loan  &  Trust  Company  ^>e  de- 
Uvery  of  said  note,  and  tendered  in  payment  thereof  the  said  certi- 
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fled  check,  a  receipt  for  a  general  deposit  of  $7.50,  and  the  sum  of 
1454.41  in  cash,  wMcb  tender  was  refused;  that  the  said  note  was  re- 
ceived by  the  pledgee  thereof  without  the  defendant's  knowledge  or 
consent,  and  that  the  plaintiff  acquired  no  right  or  title  to  said  note 
"other  tiian  that  then  and  since  held  by  the  Guarantee  Loan  &  Trust 
Company;"  that  the  Guarantee  Loan  &  Trust  Ck)mpany  made  an 
assignment  on  May  25,  1896,  for  the  benefit  of  its  creditors,  and  that 
until  subsequent  to  said  assignment  the  defendant  had  no  knowl- 
edge that  any  person  other  than  the  payee  held  the  note,  and 
that  when  the  payments  w«re  made  on  account  of  principal  and 
interest  the  note  was  in  the  possession  of  the  payee  thereof.  To 
this  afiQrmative  defense  the  plaintiff  demurred,  and  its  demurrer  was 
overruled,  the  court  holding  that  the  matters  set  forth  in  the  answer 
were  sufficient  in  law  to  constitute  a  set-off  to  the  action,  to  the  ex- 
tent of  the  amount  represented  by  the  said  certified  check.  The 
question  presented  upon  the  writ  of  error  to  this  court  is  whether  or 
not  the  court  erred  in  so  ruling. 

The  right  to  set-off  is  wholly  statutory,  and  in  this  case  its  exist- 
ence and  its  definition  must  depend  upon  the  provisions  of  the  stat- 
utes of  the  state  of  Washington.  The  Ck>de  of  Washington  (2  Hill's 
Code,  §  806)  provides  as  follows: 

"Sec.  806.  The  defendant  In  a  civil  action  npon  a  contract  expressed  or  Im- 
plied may  set  off  any  demand  of  a  like  nature  against  the  plaintiff  In  Interest 
■which  existed  and  belonged  to  him  at  the'  time  of  the  commencement  of  the 
suit.  And  In  all  such  actions,  other  than  upon  a  negotiable  promissory  note 
or  bill  of  exchange  negotiated  in  good  faith,  and  without  notice  before  due, 
which  has  been  assigned  to  the  plaintiff,  he  may  also  set  off  a  demand  of  a  like 
nature  existing  against  the  person  to  whom  be  was  originally  UaUe,  or  any 
assignee  prior  to  the  plaintiff  of  such  contract,  provided  such  demand  existed 
at  the  time  of  the  assignment  thereof,  and  belonging  to  the  defendant  in  good 
faith  before  notice  of  such  assignment,  and  was  such  a  demand  as  might  have 
been  set  off  against  such  person  to  whom  he  was  originally  liable,  or  sncb  as- 
signee while  the  contract  belonged  to  him." 

This  statute  is  clear  and  explicit,  and  requires  no  interpretation. 
When  a  defendant  is  sued  by  an  assignee  of  a  chose  in  action,  he  can- 
not plead  against  the  assignee  a  set-off  which  he  holds  against  the 
assignor,  unless  the  demand  sought  to  be  set  off  existed  at  the  time 
of  the  assignment,  and  belonged  to  the  defendant  in  good  faith,  be- 
fore notice  of  such  assignment.  A  similar  statute  is  found  in  the 
state  of  New  York,  and  it  has  there  been  held  that  the  demand  which 
constitutes  the  set-off  must  be  one  which  existed  against  the  assignor 
at  the  time  when  he  made  the  assignment  Martin  v.  Kunzmnller, 
37  N.  Y.  396;  Faulkner  v.  Swart,  55  Hun,  261,  8  N.  Y.  Supp.  239; 
Brisban  v.  Caines,  10  Johns.  45.  So  far  as  the  record  in  the  pres- 
ent case  informs  us,  the  account  of  the  defendant  in  error  as  a  de- 
positor with  the  Guarantee  Loan  &  Trust  Company  did  not  exist 
prior  to  May  23, 1896,  which  was  nearly  two  years  subsequent  to  the 
transfer  of  the  note  to  the  plaintiff  in  error.  By  the  terms  of  the 
statute,  therefore,  the  certified  check  and  the  amount  represented 
thereby,  npon  deposit  with  the  Guarantee  Loan  &  Trust  Company, 
cannot  be  pleaded  as  a  set-off  to  the  note,  unless  there  are  other  facts 
in  the  case  which  are  sufficient  to  take  it  out  of  the  statutory  provi 
sion.    It  is  contended  by  the  defendant  in  error  that  the  fact  that 
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flie  note  was  transferred  without  indorsement  renders  the  statute  in- 
applicable, and  that  the  delivery  of  the  note,  in  pledge  for  nnoney 
borrowed,  conyeyed  to  the  transferee  thereof  only  an  equitable  title 
to  the  note,  and  that  in  an  action  on  such  a  note  delivered  after  ma- 
tority,  especially  in  a  case  in  which  the  maker  of  the  note  had  no 
notice  of  the  transfer,  the  latter  may  avail  himself  of  all  the  equi- 
table defenses  which  he  possesses,    "niere  can  be  no  doubt  of  the  cor- 
rectness of  the  latter  proposition.    The  pledgee  or  assignee  of  a  note 
which  has  been  delivered  to  him  without  the  indorsement  of  the 
payee  takes  only  an  equitable  title  to  the  note,  but  as  such  equitable 
owner  he  may  undoubtedly,  nnder  the  Washington  Code,  maintain 
in  his  ovm  name  an  action  against  the  maker.    The  note  in  the  hands 
of  such  a  holder  stands  upon  the  same  footing  as  nonnegotiable 
paper.    Simpson  v.  Hall,  47  Conn.  417.    The  fact  that  it  is  trans- 
ferred without  indorsement  is  sufficient  to  put  the  transferee  upon 
inquiry  as  to  all  equitable  defenses  that  existed  at  the  time  of  the 
transfer.    But  a  set-o£f  is  not  a  "defense,"  as  that  term  is  ordinarily 
used  (Chandler  v.  Drew,  6  N.  H.  469;  Wat.  Set-Off,  §§  5,  6),  and  is 
never  pleadable  as  a  defense  unless  it  is  expressly  made  so  by  stat- 
ute.   "The  rule  that  a  party  taking  an  overdue  bill  or  note  takes  it 
subject  to  the  equities  to  which  tie  transferer  is  subject  does  not 
extend  so  far  as  to  admit  set-oifs  which  might  be  available  against 
the  transferer.    A  set-off  is  not  an  equity,  and  the  general  rule  stated 
is  qualified  and  restricted  to  those  equities  arising  out  of  the  bill  or 
note  transaction  itself,  and  the  transferee  is  not  subject  to  a  set-off 
which  would  be  good  against  the  transferer  arising  out  of  collateral 
matter."    2  Daniel,  Neg.  Inst.  1435a;  Chit.  Bills  (l^th  Am.  Ed.)  251. 
The  set-off  in  this  case  is  not  connected  with  the  note,  or  with  the 
consideration  for  the  note,  or  the  circumstances  under  which  it  was 
given.    It  is  not  a  defense  to  the  note  or  to  liability  thereunder.    It 
is  a  separate  and  independent  cause  of  action,  existing  in  favor  of 
the  defendant,  which,  by  virtue  of  the  statute  oply,  is  permitted  to 
be  set  off  against  the  plaintifTs  debt  for  the  purpose  of  adjusting  mu- 
tnal  demands  and  avoiding  unnecessary  litigation.    It  follows,  there- 
fore, that  it  is  immaterial  whether  the  plaintiff's  title  to  the  note  was 
equitable  or  legaL    In  either  case,  the  right  to  plead  a  set-off  against 
it  must  depend  upon  the  terjois  of  the  statute.    The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  will  be  remanded  for  further 
proceedings  not  inconsistent  with  these  views. 


BIRD  et  SL  T.  HALS7. 

(Circuit  Court,  W.  D.  Virginia.    March  22,  ISOa) 

L  DspogrnoNS— Exhibits  Separately  Mailed — Not  Ibreoclak. 

Ko  merit  lies  In  attacbing  exhibits  to  depositions  other  than  that  of  safety 
In  preserving  and  identifying  them  as  parts  of  the  depositions.  If  this 
Identification  be  made  clear,  and  especially  if  It  be  not  denied  that  they 
are  the  exhibits  In  question,  the  exhibits  cannot  be  deprived  of  their  chnr- 
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aeter  as  part  of  the  depositions  t)ecan8e  tbey  are,  for  conrenleaoe  or  for 
any  other  reason,  mailed  to  the  clerk  In  a  separate  package. 

It   SAKB— btDORSEMENT  OV  EZHIBITB. 

No  formal  certificate  Is  necessary  to  be  attached  to  exhibits  In  order  to 
make  them  parts  of  the  deposition  In  which  reference  Is  made  to  them. 
If  the  Indorsements  of  the  examining  commissioner  on  the  exhibits  and 
depositions  be  made  by  the  same  person,  and  the  exlill»Its  are  so  descrilied 
and  marked  by  the  commissioner  that  their  Identity  Is  unmistakably  e8tal>- 
Ushed,  this  Is  sufficient. 

8.  Bamb— Refosai.  to  Tbstift— Soppression  op  Testimony— Excbptions  Db- 

LAYEO. 

The  whole  of  a  deposition  may  be  suppressed  on  the  ground  that  a  wit- 
ness has  refused  to  answer  a  material  question;  bnt  where  no  effort  Is  made 
to  compel  him  to  answer,  no  notice  given  of  an  intention  to  move  for  8np> 
pression  because  of  the  refusal,  and  the  depositions  are  subsequently  re- 
ceived and  opened  by  agreement,  and  two  terms  Intervene  before  such  a 
motion  Is  made.  It  Is  then  too  late  to  urge  It 

4.  Same. 

Rev.  Bt.  If  863,  864,  providing  for  the  manner  and  methods  of  taking 
depositions,  apply  to  the  taking  of  depositions  within  the  United  States, 
and  have  no  application  to  foreign  countries. 

ft.  Same— Failure  to  Ohjbct— Waiver. 

Objections  to  depositions  because  of  Informalities  in  the  notice  to  take 
and  In  the  certification,  etc.,  are  waived  where  the  objecting  party  has  con- 
sented to  the  Issuing  of  the  commission,  and  practically  united  with  oik 
posing  counsel  In  executing  It,  and  where  no  notice  of  the  objections  ia 
given,  or  motion  to  suppress  made,  until  the  trial  is  in  progress. 

9.  Btiobncb— General  Rbputation— Particular  Statbmexts— Inadmissibil- 

ITY. 

Evidence  to  prove  the  general  reputation  of  a  person  for  Integrity,  hon- 
esty, and  fair  dealing  Is  governed  by  the  same  principles  that  apply  In  a 
case  of  the  impeachment  of  a  witness  for  truth  and  veracity;  and  particu- 
lar statements  made  by  persons  with  whom  the  party  has  had  Onandal 
dealings,  based  on  the  failure  or  inability  of  the  said  party  to  meet  hH 
pecuniary  obligations,  especially  when  made  by  persons  living  remote  from 
the  accnsed,  are  Inadmissible. 

7.  Bamb  —  Acts  Admittbo  Alleged  to  be  Fraudulent  —  Similar  Traksao 
xroNs  Irrelevant, 

Where  acts  are  admitted  which  are  aUeged  to  be  fraudulent.  It  Is  ir- 
relevant to  prove  other  similar  transactions  with  other  persons  In  order  to 
show  a  fraudulent  Intent  on  the  part  of  the  accused. 

This  was  an  action  of  assumpsit  by  Walter  Bird  &  Go.  against  S.  P. 
Halsy.  The  case  was  heard  on  motions  made  by  both  parties  to 
suppress  certain  depositions. 

R.  G.  H.  Kean  and  F.  S.  Kirkpatrick,  for  plaintiffs. 

Blackford,  Horsley  &  Blackford  and  John  W.  Daniel,  for  defendant. 

« 

PAUL,  District  Judge.  The  defendant  moves  to  suppress  certain 
depositions  taken  by  the  plaintiff  in  this  case  on  the  following  grounds: 

"Because  the  witnesses  respectively  refused  to  answer  material  questions 
propounded  by  the  defendant  on  cross-examination  [the  questions  being  desig- 
nated by  their  serial  numbers,  28  in  all],  and  all  other  questions  which  die  wit- 
ness [Frederick  "Victor  Chalmers]  refused  to  answer,"  "And  all  of  said  deposi- 
tions taken  In  England  are  moved  to  be  suppressed  for  the  further  reason  that 
the  exhibits  which  are  alleged  to  have  been  filed  with  the  questions  and  an- 
swers were  not  returned  by  the  officer  taking  said  depositions  along  with  said 
depositions,  and  that  certain  papers  sent  by  said  officer  under  a  separate  coTer, 
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anJ  In  a  different  ■way,  are  not  properly  certified;  and,  even  it  tliey  werfc,  they 
would  have  to  be  returned  attached  to  the  depositions  as  a  part  thereof.  No 
exhibit  was  returned  with  the  same."  "There  is  no  return  of  what  purports 
to  be  Exhibit  No.  1.  The  other  exliiblts  referred  to  in  said  depositions  purport 
to  be  numbered  from  2  to  10,  inclusive." 

The  depositions  which  the  court  is  asked  to  suppress  were  taken  on 
bi-iialf  of  the  plaintiffs  in  London,  England,  on  the  9th,  10th,  and 
11th  days  of  August,  18!)7,  and  were  sent  by  registered  mail  to  the 
•  lerk  of  this  court  on  the  27th  day  of  xVugust,  18JI7.    They  were  opened 
by  agreement  of  counsel  prior  to  the  commencement  of  the  regular 
term  of  this  court  in  September,  1897.     At  that  term  of  the  court 
the  plaintiff,  whose  home  is  in  England,  was  present,  and  pressing 
for  a  trial ;  but  the  case  was  continued  on  motion  of  the  defendant. 
There  was  an  adjourned  term  of  this  court  held  in  Decanber,  1897. 
On  the  first  day  of  the  present  term  the  plaintiff  mored  the  court  to 
fix  a  day  of  the  present  term  of  the  conrt  for  the  trial  of  the  case. 
Thereupon  the  defendant  interposed  this  motion  to  suppress  the  depo- 
sitions.    The  court  will  consider  first  that  branch  of  the  motion  to 
suitress  which  is  based  on  the  fact  that  "the  exhibits  which  were 
alleged  to  have  been  filed  with  the  questions  and  answers  were  not 
returned  by  the  oflQcer  taking  the  depositions  along  with  said  deposi- 
tions, and  that  certain  papers  sent  by  said  officer  under  a  separate 
cover  and  in  a  different  way  are  not  properly  certified;  and,  even  if 
they  were,  they  would  have  to  be  returned  attached  to  the  depositions 
as  a  part  thereof.     No  exhilot  was  returned  with  the  same."     The 
depositions  proper  were  forwarded  in  one  package,  and  the  exhibits 
referred  to  in  the  depositions,  and  by  designations  therein  made  part 
thereof,  mailed  to  the  clerk  in  a  separate  package.     The  manner  of 
identifying  the  exhibits  in  the  depositions  in  a  few  cases  will  serve  to 
show  how  all  of  them  are  identified:     In  the  examination  of  Freder- 
ick Victor  Chalmers,  a  witness  on  the  part  of  the  plaintiff,  at  question 
26,  page  8,  of  the  depositions,  it  is  noted  by  the  officer  taking  the 
depositions:    "*     *     *    The  paper  referred  to  in  question  No.  25 
was  at  the  same  time  marked  by  the  commissioner  'Mr.  Frederick 
Victor  Chalmers'  evidence  No.  2,  and  signed  by  the  commissioner,  and 
dated  9/8/97.' "     On  examining  the  exhibits,  I  find  that  the  paper 
referred  to  in  question  No.  25  as  Exliibit  No.  2  is  marked  "Mr.  Fred- 
erick Victor  Chalmers' evidence  No.  2.     J.  Wesney  Ward.    9/8/97." 
In  the  examination  of  George  Alfred  Wills,  another  witness  for  the 
plaintiff,  following  question  126,  on  page  25,  it  is  noted  by  the  commisi 
sicner  as  follows:  "Four  letters  were  handed  by  Mr.  Kirkpatrick  to 
the  witness,  who  read  them.     They  are  dated,  respectively,  2d  Janu- 
ary, 1892,  24th  January,  1893, 18th  April,  1893,  and  26th  April,  18f«; 
and  were  then  respectively  marked  by  the  commissioner  'Mr.  George 
Alfred  Wills'  Evidence,'  and  numbered  respectively  'No.  3,'  'No.  4,' 
'Xo.  .V  and  "No.  6,'  and  all  of  them'  were  signed  by  the  commissioner, 
and  dated  9.8.97."     On  examining  the  exhibits,  I  find  the  four  papers 
referred  to,  and  I  find  them  marked  "No.  3,"  "No.  4."  "No.  5,"  and  "No. 
•>,"  each  indorsed,  "Mr.  George  Alfred  Wills'  E%idence,"  and  signed 
"J.  Wesney  Ward.     9.8.97."     Accompanying  the  exhibits  is  a  letter 
from  the  commiBaioner  to  the  clerk,  which  is  as  follows: 

87  F.-^ 
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•Ward  &  AspllD,  Registered  87  Ume  Street 

Solicitors.  10  Ends.  London,  27  August,  1897. 

E.  0. 
"Bird  ▼.  Halsy. 
"Dear  Sir:  I  have  to-day  sent  to  you,  by  registered  post,  as  'commercial  pa- 
pers,' tlic  depositions  talcen  by  me  in  this  suit.  I  now  inclose  herewith  the 
ten  documents  put  in  as  exhibits  in  evidence  with  such  depositions,  and  shall 
be  obliged  by  your  acknowledging  to  me,  in  due  course,  the  safe  receipt  of  all 
these  documents.  Your  acknowledgment  by  post  card  will  be  quite  sufficient. 
I  am  yours,  faithfully,  3.  Wesney  Ward. 

"The  Clerk,  Circuit  Court  of  the  United  States,  Western  District  of  Virginia. 
Lynchburg,  Virginia,  V.  S.  A." 

An  examination  of  the  depositions  and  of  the  exhibits  leaves  no 
doubt  as  to  their  identity  and  connection.  Fastening  the  exhibits  to 
the  depositions  of  which  they  are  a  part  cannot  more  completely  iden- 
tify them  with  the  depositions  than  these  exhibits  are  by  the  descrip- 
tion of  them  given  by  the  commissioner  in  the  examination  of  the  wit- 
nesses, and  indorsed  by  him  on  the  exhibits  themselves.  The  conrt 
can  conceive  no  merit  in  attaching  the  exhibits  to  the  depositions, 
other  than  that  of  safety  in  preserving  the  exhibit,  and  identifying  it 
as  part  of  the  deposition.  If  this  identification  is  made  clear  and 
unmistakable,  as  in  this  case,  the  exhibits  cannot  be  deprived  of  their 
character  as  part  of  the  deposition  because  they  are,  for  convenience 
or  any  other  reason,  mailed  to  the  clerk  in  a  separate  package.  It  is 
not  pretended  by  counsel  for  the  defendant  in  the  argument  of  the 
motion  to  suppress  these  depositions  that  the  exhibits  sent  in  a  sep- 
arate package  to  the  clerk,  with  the  letter  of  the  commissioner  to  the 
clerk,  are  not  in  fact  the  exhibits  referred  to  in  the  examination  of 
the  witnesses,  and  made  part  of  their  depositions. 

It  is  also  objected  by  the  defendant's  counsel  that  "there  is  no  re- 
turn of  what  purports  to  be  Exhibit  No.  1."  But  the  eithibit  to 
the  absence  of  which  this  objection  is  made  has  been  produced  by  one 
of  the  counsel  for  the  plaintiff,  in  whose  hands  it  was  for  examination, 
and  it  is  conceded  that  it  came  to  the  clerk  in  the  same  package  with 
the  other  exhibits.  I  find  it  marked,  "Mr.  Frederick  Victor  Chalmers' 
Evidence  No,  1,"  and  signed  "J.  Wesney  Ward.  9.8.97," — ^jnst  as  it 
is  designated  in  the  depositions. 

It  is  further  objected  by  counsel  for  the  plaintiff  that  the  exhibits 
sent  by  the  commissioner  to  the  clerk  are  not  properly  certified.  We 
have  seen  how  the  exhibits  are  described  in  the  depositions,  and  how 
they  are  indorsed.  An  examination  of  the  signature  of  the  commis- 
sioner attached  to  the  depositions  and  the  indorsements  of  the  exhib- 
its shows  that  they  were  made  by  the  same  hand,  and  are  the  signa- 
tures of  the  same  person.  The  court  knows  of  no  formal  certificate 
necessary  to  be  attached  to  an  exhibit  in  order  to  make  it  a  part  of  the 
deposition  in  which  reference  is  made  to  it.  These  exhibits  are  so 
described  in  the  depositions,  and  are  so  marked  by  the  commissioner 
as  such  exhibits  that  the  description  and  marks  unmistakably  estab- 
lish their  identity.  And  this  is  snfiBcient.  That  the  whole  of  a 
deposition  may  be  suppressed  on  the  ground  that  a  witness  Das  r<^ 
fused  to  answer  a  material  question  is  well  established.  In  Sturm 
V.  Insurance  Co.,  63  N.  Y.  87,  the  court  of  appeals  of  New  York  said: 
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"It  may  be  taken  as  a  rnle  that,  where  a  party  la  fleprlved  of  the  benefit  of 
the  cross-examination  of  a  witness  by  the  act  of  the  opposite  party,  or  by  the 
rtfnaal  to  testify  or  other  mlscondnct  of  the  witness,  or  by  any  means  other 
than  the  act  of  God,  the  act  of  the  party  himself,  or  some  cause  to  which  he 
assented,  that  the  testimony  given  on  the  examination  In  chief  may  not  be 
read.  People  v.  Cole,  43  N.  T.  508;  Smith  v.  Griffith,  3  Hill,  333.  See  Forrest 
T.  Klssam,  7  Hill,  465.  And  the  rule  may  be  applied  to  the  examination  of  a 
witness  on  commisfiion,  or  conditionally  out  of  court,  in  case  the  party  desiring 
the  benefit  of  a  cross-examination  has  not  been  present  or  represented  at  the 
taking  of  the  testimony,  and  had  no  opportunity  to  push  his  cross-examination, 
or  to  know  of  the  refusal  of  the  witness  to  testify,  or  of  other  like  misconduct 
of  the  witness.  Smith  t.  Griffith,  supra.  Bat  where  the  party  Is  present  at 
the  examination  of  the  witness  in  person  or  by  counsel,  and  Is  thus  fully  ap- 
prised of  the  facts  upon  which  he  afterwards  relies  at  the  trial  to  suppress 
the  testimony,  and  does  not  at  the  examination,  or  afterwards  before  the  trial, 
seek  to  avail  himself  of  them  to  that  end,  or'to  procure  for  himself  bfcfore 
or  at  the  trial  the  benefit  of  a  full  cross-examination,  he  may  not.  waiting  until 
the  trial,  then  for  the  first  time  object  to  the  reaUhig  of  the  deposition,  or  move 
to  suppress  It  He  should  take  an  earlier  opportuuity  for  action,  so  that,  if 
successful,  his  opponent  might  move  for  a  coumiission  to  examine  his  witness 
anew  out  of  court,  or  might  obtain  a  personal  attendance  at  the  trial." 

In  Howard  v.  Manufacturing  Co.,  139  U.  S.  205, 11  Sup.  Ct.  502,  the 
supreme  court  said: 

"It  Is  the  settled  rule  of  this  court  that  the  fallnre  of  a  party  to  note  objec- 
tions to  depositions  of  the  kind  In  question  when  they  are  taken,  or  to  present 
them  by  a  motion  to  suppress,  or  by  some  other  notice,  before  the  trial  Is 
begun,  will  be  held  to  be  a  waiver  of  the  objections.  Whilst  the  law  requires 
due  diligence  in  both  parties.  It  will  not  permit  one  of  them  to  be  entrapped 
by  the  acquiescence  of  the  opposite  party  in  an  loformality  which  he  springs 
daring  the  progress  of  the  trial,  when  It  is  impossible  to  retake  the  depositions." 

It  does  not  appear  from  the  depositions  that  counsel  for  the  defend- 
ant, though  present  at  the  time  the  witness  refused  to  answer  the 
questions  propounded  on  cross-examination,  then  entered  any  objec- 
tion to  the  reading  of  the  depositions  for  that  reason,  or  gave  any 
notice  to  the  plaintiff  that  he  would  move  the  court  to  suppress  the 
depositions  on  the  ground  of  the  refusal  of  the  witness  to  answer  the 
questions  on  cross-examination.  It  also  does  not  appear  that  any 
steps  were  taken  by  the  commissioner,  or  any  effort  made  by  counsel 
for  the  defendant,  to  have  the  commissioner  apply  to  a  court  of  com- 
petent jurisdiction  to  compel  the  witness  to  answer  the  questions  pro- 
ponnded  to  him  on  cross-examination,  or  be  punished  for  contumacy 
in  refusing  to  do  so.     On  this  subject  the  suprejne  court  of  Indiana 


"Where  a  witness  under  examination  before  an  officer  not  having  power  to 
ponlsb  for  contempt  refuses  to  answer  a  proper  question,  the  officer  should 
report  to  a  court  having  jurisdiction,  and  ask  it  to  compel  an  answer,  or 
ponish  the  contumacious  witness.  On  the  principle  of  comity,  the  courts 
of  the  state  where  a  deposition  Is  taken  to  be  used  in  another  state  will 
exercise  Its  authority,  when  appropriately  Invoked,  to  secure  competent  tes- 
timony, and  will  assist  an  officer  within  Its  jurisdiction,  when  assistance  Is 
properly  asked,  to  secure  answers  to  competent  questions."  Keller  v,  B.  F. 
Goodrich  Co.,  19  N.  E.  199. 

That  the  English  courts  have  power,  when  appropriately  invoked,  to 
compel  contuomacious  witnesses,  before  an  officer  authorized  to  take 
depraitions  within  their  jurisdiction,  to  answer  competent  questions, 
is  asserted  by  counsel  for  the  plaintiff,  and  is  not  denied  by  counsel 
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for  the  defendant  No  effort  having  been  made  bj  the  defendant  to 
compel  the  witness  to  answer  the  questions  propounded  to  him  on 
cross-examination ;  no  notice  having  been  given  by  the  defendant  of  a 
motion  to  suppress  the  depositions  on  the  ground  of  the  refusal  of 
the  witness  to  answer  the  questions  pro[)ounded  to  him  on  cross- 
examination,  and  the  depositions  having  lieen  received  by  the  clerk, 
and,  by  agreement  of  counsel,  opened  more  than  six  months  prior  to 
the  present  term  of  the  court,  two  terms  having  intervened  at  which 
such  motion  might  have  been  made, — the  court  holds  that  the  motion 
to  suppress  now  made  comes  too  late.  Counsel  for  the  defendant  in- 
sist that  the  case  had  not  been  called  for  a  trial  when  the  motion  to 
suppress  was  interposed,  but  the  court  is  of  opinion  that,  so  far  as  the 
mo^on  to  suppress  is  conctrned,  the  case  was  practically  called  for  a 
trial  when  the  plaintiff  moved  the  court  to  fix  a  day  during  the  present 
term  for  the  trial.  In  view  of  the  great  distance  which  the  plaintiff 
has  now  twice  traveled  in  order  to  secure  a  trial  of  this  case,  and  the 
fact  that  the  witness  whose  deposition  it  is  sought  to  suppress  is  not 
within  the  reach  of  the  process  of  the  court,  but  lives  in  a  foreign 
country,  it  would  wori:  a  Very  great  injustice  and  hardship  to  the 
plaintiff  to  sustain  the  motion  to  suppress  these  depositions.  The 
court,  in  the  exercise  of  the  sound  discretion  with  which  it  is  in- 
vested, overrules  the  motion  to  suppress  the  depositions. 

The  defendant,  S.  P.  Halsy,  by  counsel,  also  moves  the  court  to  sup- 
press certain  depositions  offered  on  behalf  of  the  plaintiff  on  the 
ground  that  they  are  not  certified  in  accordance  with  the  provisions 
of  section  864  of  the  Revised  Statutes  of  the  United  States,  in  this,  to 
wit:  that  the  certificate  does  not  state  that  the  testimony  of  the 
witnesses  was  reduced  to  writing  by  the  commissioner  taking  the 
depositions,  or  by  the  witness  himsdf  in  the  magistrate's  presence, 
and  by  no  other  person.  The  section  of  the  Revised  Statutes  of  the 
United  States  on  which  this  motion  is  based  is  as  follows: 

"Sec.  864.  Every  person  deposing  as  provided  in  tbe  preceding  section  shall 
be  cautioned  and  sworn  to  testify  tbe  wbole  truth,  and  carefully  exaniiued. 
His  testimony  shall  be  reduced  to  writing  by  tbe  magistrate  taking  the 
deposition,  or  by  himself  In  tbe  magistrate's  presence,  and  by  no  other  person, 
and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed  by  tbe 
deponent." 

The  preceding  section  of  the  Revised  Statutes  of  the  United  States 
referred  to  in  section  864  is  section  863,  and  is  as  follows: 

"Sec.  863.  The  testimony  of  any  witness  may  be  taken  in  any  civil  cause 
depending  in  a  district  or  circuit  court  by  deposition  de  bene  esse,  when  the 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than  one  hundred 
miles,  or  Is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  tlie  district  in  which  the  case  is  to  be  tried,  and  to  a  greater 
distance  than  one  hundred  miles  from  the  place  of  trial,  before  the  time  of 
trial,  or  when  he  is  ancient  and  Infirm.  The  deposition  may  be  taken  before 
any  judge  of  any  court  of  the  United  States,  or  any  commissioner  of  a  circnit 
court,  or  any  clerk  of.  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
Judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  city, 
judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to  either  of  the 
parties,  nor  interested  In  the  event  of  the  cause.  Bensonable  notice  must 
first  be  given  in  writing  by  the  party  or  hie  attorney  proposing  to  take  such 
deposition,  to  the  opi)osite  party  or  his  attorney  of  record,  as  either  may  be 
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nearest,  which  notice  shall  state  the  name  of  the  witness  and  the  time  and 
place  of  taking  his  deposition;  *  •  *  auU  whenever,  by  reason  of  the  ab- 
sence from  the  district  and  want  of  an  attorney  of  record,  or  other  reason, 
the  giving  of  the  notice  herein  required  shall  be  impracticable,  it  shall  be 
lawful  to  take  such  depositiotas  as  tbei-e  shall  be  urgent  necessity  for  taking, 
upon  such  notice  as  any  Judge  autliorized  to  hold  courts  in  such  circuit  or 
illstrlot  shall  think  reasonable  and  direct.  Any  person  may  be  compelled  to 
appear  antl  depose  as  provided  by  this  section  In  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  In  court." 

An  examination  of  tliis  statute  shows  clearly  that  its  provisions  ap- 
ply to  the  taking  of  depositions  of  witnesses  within  the  United  States, 
and  have  no  application  to  the  taking  of  depositions  of  witnesses  in  a 
foreign  coontij'.  This  is  clearly  shown  by  the  designation  of  the 
officials  before  whom  the  depositions  may  be  taken.  They  may  be 
taken  before  the  following  federal  officials,  viz.:  "Any 'judge  of  any 
court  of  the  United  States,  or  any  commissioner  of  a  circuit  court,  or 
any  clerk  of  a  district  or  circuit  court;"  or  before  any  of  the  follow- 
ing state  officials,  viz.:  "Any  chancellor,  justice  or  judge  of  a  supreme 
or  superior  court,  mayor  or  chief  magistrate  of  a  cit}',  judge  of  a 
county  court,  or  court  of  conmion  pleas,  of  any  of  the  United  States, 
or  any  notary  public  not  being  counsel  or  attorney  to  either  of  the 
parties,  nor  interested  in  the  event  of  the  cause."  Further,  it  con- 
fers authority  on  the  official  to  take  a  deposition  de  bene  esse  in  the 
following  eases  only:  (1)  Where  the  witness  lives  at  a  greater  dis- 
tance from  the  i^ace  of  trial  than  100  miles.  This  does  not  mean 
living  in  a  foreign  country.  The  language  used  in  the  United  States 
statutes  when  providing  for  taking  the  deposition  of  a  person  living  in 
a  foreign  country  is,  "tie  testimony  of  any  witness  in  a  foreign  coun- 
try." (2)  Where  the  witness  is  bound  on  a  voyage  to  sea;  (3)  or  is 
about  to  go  out  of  the  United  States;  (4)  or  out  of  the  district  in 
which  the  case  is  to  be  tried,  and  to  a  greater  distance  than  100  miles 
from  the  place  of  trial,  before  the  time  of  trial;  (5)  or  when  he  is 
ancient  and  infirm.  Harris  v.  Hall,  7  How.  693.  The  cases  cited 
by  counsel  for  the  defendant  in  support  of  the  motion  to  suppress 
are  all  of  them  cases  in  which  the  depositions  rejected  were  taken 
within  the  United  States.  Bell  v.  Morrison,  1  Pet.  351;  Cook  v. 
Burnley,  11  Wall.  659;  and  the  other  cases  cited.  I  have  not  found 
a  case,  nor  do  I  think  one  can  be  found,  in  which  a  court  has  held 
that  the  provisions  of  section  864  of  the  Revised  Statutes  of  the  .United 
States  apply  to  depositions  taken  in  a  foreign  country.  The  motion 
to  suppress  the  depositions  will  be  overruled. 

The  defendant,  S.  P.  Halsy,  by  counsel,  moves  to  suppress  and  re- 
ject the  depositions  of  Chalmers  and  others,  offered  on  behalf  of  the 
plaintiff,  on  the  grounds  that  "it  has  not  been  made  to  appear,  as 
required  by  section  865  of  the  Revised  Statutes  of  the  United  States, 
that  any  one  or  all  of  the  said  witnesses  is  now  'dead,  or  has  gone  out 
of  the  United  States,  or  to  a  greater  distance  than  one  hundred  miles 
from  the  place  where  the  court  is  now  sitting,  to  wit,  at  Lynchburg, 
Virginia,  or  that  by  reason  of  age.  sickness,  bodily  infirmity,  or  impris- 
onment he  is  unable  to  travel  and  appear  at  court,'  and  the  defendant 
says  that  in  such  case  it  is  provided  by  section  865  of  the  Revised  Stat- 
''tt«  of  the  United  States  that  'such  deposition  shall  not  be  used  in 
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the  cause.' "     These  depositions  were  taken  in  London,  England,  on 
the  9th,  10th,  and  11th  days  of  August,  1897.    Notice  of  the  time  and 
place  of  taking  tliem  was  accepted  by  counsel  for  the  defendant 
Both  parties  appeared  by  counsel.     The  witnesses  were  examined  and 
cross-examined.     No  objection  was  made  at  any  time  during  the  tak- 
ing of  the  depositions  to  the  competency  of  the  officer  taking  the  same, 
or  to  the  regularity  of  the  proceedings  in  any  respect.     The  signa- 
tures of  the  witnesses  to  their  depositions  were  waived  by  mutual  con- 
sent, and  it  was  further  agreed  by  counsel  for  both  parties  that  the 
commissioner  taking  the  depositions  should  transmit  them  by  mail 
to  the  clerk  of  this  court.     The  deiwsitions  were  mailed  on  August  27, 
1897,  were  received  by  the  clerk  in  due  course  of  mail  in  the  early  part 
of  September,  1897,  and  by  agreement  were  opened  by  counsel  for  the 
parties.     The  case  was  first  called  for  trial  at  the  September  term. 
1897,  of  this  court,  which  commenced  on  the  14th  day  of  September. 
1897,  and  was  continued  on  motion  of  the  defendant.     An  adjourned 
term  of  this  court  was  held  in  December,  1897.     No  objections  to 
the  depositions  were  taken  on  the  grounds  now  stated  until  the 
trial  of  the.  case  before  the  jury  had  progressed  three  days.     It  ii» 
unnecessary,  in  the  view  of  the  court,  to  discups  the  effect  of  the  mo- 
tion had  it  been  made  before  the  trial  commenced.     It  seems  to  the 
court  that  this  case  clearly  falls  within  the  principle  laid  down  hy 
the  supreme  court  in  Howard  v.  Manufacturing  Co..  139  U.  S.  199,  11 
Sup.  Ct.  500.     The  grounds  of  the  motion  to  suppress  in  that  case 
were  as  follows : 

"(1)  Because  snUl  deposition  Is  not  certified  to  by  the  ofBccr  who  took  the 
same,  as  required  by  law  reftulating  the  taking  of  depositions  de  bene  esse: 
(2)  because  no  reasonable  notice  was  given  the  defendant,  as  required  by 
law  refrulatlng  the  taking  of  depositions  de  bene  esse:  (3)  because  said  depo- 
sition was  not  taken  under  authority  of  any  dedimus  potestatem  granted  by 
any  court  of  the  United  States  according  to  common  usage." 

The  supreme  court  in  that  case,  through  Mr.  Justice  Lamar,  said: 

"In  our  opinion,  the  motion  In  this  instance  was  too  late.  The  counsel  for 
defendants,  by  waiving  copy  of  the  Interrogatories  when  notice  of  them  was 
served  upon  them,  and  consenting  to  the  issue  of  the  commission,  and  practi- 
cally uniting  wltli  plaintiff's  counsel  In  executing  It,  by  adding  their  own  cross- 
Interrogatories,  and  withholding  the  objections  until  after  the  trial  had  be- 
gun, must  be  considered  as  having  waived  such  objections.  It  Is  the  setfleti 
rule  of  this  court  that  the  failure  of  a  party  to  note  objections  to  depositions. 
of  the  kind  In  question,  when  they  are  taken,  or  to  present  them  by  a  motion 
to  suppress,  or  by  some  other  notice,  before  the  trial  Is  begun,  will  be  held 
to  be  a  waiver  of  the  objections.  Whilst  the  law  requires  due  diligence  in 
both  parties.  It  will  not  permit  one  of  them  to  be  entrapped  by  the  acquieswiu-v 
of  the  opposite  party  In  an  informality  which  he  springs  during  the  progress 
of  the  trial,  when  It  is  not  possible  to  retake  the  deposition." 

The  same  principle  is  announced  in  Bibb  v.  Allen,  149  U.  S.  481,  13 
Sup.  Ct.  950.  Justice  Jackson,  delivering  the  opinion  of  the  court, 
said: 

"If  the  deposition  was  In  any  resiwct  open  to  Irregularities,  the  motion  to 
suppress  it,  under  the  clrcnmstances,  came  too  late.  Such  motions  should 
be  made  before  the  case  is  called  for  trial,  so  as  to  afford  opportunity  to  retake 
the  testimony  or  correct  defects  in  the  taking  of  the  deposition,"— and  cites 
Howard  v.  Manufacturing  Co.,  supra,  and  other  cases. 
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Tbis  principle  is  also  recognized  in  Banking  Co.  v.  Teiger,  90  Va. 
277, 18  8.  E.  195. 

In  view  of  these  decisions,  and  others  that  might  be  cited,  tlie  court 
holds  that  this  motion  comes  too  late.  For  the  court  to  hold 
otherwise  would  be  to  contravene  a  fixed  principle  of  our  laws,  federal 
and  state,  and  might  work  great  injustice.  Tlie  motion  will  be  over- 
ruled. 

The  plaintiff  objects  to  the  reading  to  the  jury  of  the  deposition  of 
James  N.  Boyd,  taken  on  behalf  of  the  defendant.  The  deposition 
is  offered  for  the  purpose  of  impeaching  the  character  of  the  plaintiff 
for  integrity  and  fair  dealing  in  commercial  transactions.  The  ob- 
jection of  the  plaintiff,  which  was  noted  at  the  taking  of  the  depo- 
sition, is  based  on  the  ground  that  the  witness  has  not  shown  such  an 
acquaintance  with  the  general  reputation  of  the  plaintiff  for  integrity 
and  fair  dealing  as  qualifies  him  to  speak  thereto.  The  witness  is 
asked  by  the  attorney  for  the  defendant: 

"Third  Question.  Do  you  know,  by  reputation,  Walter  Bird,  bt  the  flrm  of 
Walter  Bird  &  Co.,  of  London,  England?  Ans.  I  have  beard  of  the  flmi 
ever  since  I  have  been  in  basiness.  I  think  fifteen  or  twenty  yean  ago  I 
made  them  a  small  shipment  of  tobacco.  Fourth  Question.  Will  you  please 
state  what  is,  at  this  time,  the  reputation  of  that  house  for  Integrity  and  fair 
dealing  In  commercial  transa(rtious7  Ans.  At  this  time  it  is  not  good  with 
the  leaf  tobacco  men.  Fifth  Question.  Are  you  familiar  with  their  reputation 
with  the  leaf  tobacco  men?  Ans.  I  am  with  our  leaf  -tobacco  men  here.  I 
have  beard  several  of  them  say  that  they  didn't  consider  Mr.  Bird  treated 
them  right  when  he  made  his  failure  in  Knglaud.  I  have  heard  the  bauli 
officers  at  the  Planters'  Bank  say  that  the  drafts  draivn  on  them  by  their  cus- 
tomers were  dishonored,  and  returned  here  to  be  paid,  after  the  banic  had 
Indorsed  those  drafts  and  sold  them.  Those  are  the  two  lines  that  make  me 
answer  'not  good.' " 

The  production  of  evidence  to  prove  the  general  reputation  of  a 
person  for  integrity,  honesty,  and  fair  dealing  is  governed  by  the  same 
principles  that  apply  in  a  case  of  the  imj)eachment  of  a  witness  for 
truth  and  veracity;  at  least  the  court  sees  no  reason  why  such  is  not 
the  case.     When  the  credit  of  a  witness  is  called  in  question  (Greenl. 
Ev.  §  464),  "the  examination  must  be  confined  to  his  general  reputa- 
tion, and  not  be  permitted  as  to  particular  facts;  for  every  man  is 
supposed  to  be  capable  of  supporting  the  one,  but  it  Is  not  likely  that 
he  sbould  be  prepared  to  answer  the  other,  without  notice;  and,  un- 
less Ids  general  character  and  behavior  be  in  issue,  he  has  no  notict 
This  point  has  been  much  discussed,  but  may  now  be  considered  at 
rest."    The  doctrine  as  to  reputation  is  thus  stated  in  Teese  v.  Hunt- 
ingdon, 23  How.  11: 

•'Courts  of  Justice  differ  very  widely  whether  the  general  reputation  of  the 
witness  for  truth  and  veracity  Is  the  true  and  sole  criterion  of  his  credit,  or 
wbetber  the  Inquiry  may  not  properly  be  extended  to  bis  entire  moral  cltar- 
acter  and  estimation  In  society.  They  also  diCter  as  to  the  right  to  inquire 
of  tlie  Imjjeaching  witness  whether  he  would  believe  tlie  other  on  his  oath. 
All  apree,  however,  that  the  first  inquiry  must  be  restricted  either  to  the  ^en- 
eral  reputation  of  the  witness  for  truth  and  veracity,  or  to  his  general  char- 
acter; and  that  it  cannot  be  extended  to  particular  facts  or  transactions,  for 
tbe  reason  that,  while  every  man  is  supposed  to  be  fully  prepared  to  meet 
those  general  Inquirief,  it  is  not  likely  he  would  be  equally  so  without  notice 
to  answer  as  to  particular  acts.  •  •  •  Both  Mr.  Greenleaf  and  Mr.  Taylor 
agree,  Iiowever,  that  the  Impeaching  witness  must  be  able  to  state  what  is 
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generaJIy  said  of  the  other  witness  by  those  among  whom  be  resides,  and 
with  whom  he  is  daily  conversant,  and,  in  effect,  admit  that  unless  he  can  so 
spealc  he  is  not  qualified  to  testify  upon  the  subject,  for  the  reason  that  It  Is 
only  what  Is  generally  said  of  the  witness  by  his  neighlwrs  that  constitutes 
his  general  reputation." 

The  latest  case  decided  bv  the  supreme  court  in  which  this  ques- 
tion is  discussed  is  that  of  Williams  v.  U.  S.,  168  U.  S.  382,  18  Sup.  Ct. 
92,  in  which  it  is  held  that  "the  estimate  placed  upon  the  character  of 
a  government  employ^  by  the  community  cannot  be  shown  by  proof 
only  of  the  estimate  in  which  he  is  held  by  his  co-employes''  (in  this 
case  in  the  custom  house  at  San  Francisco,  Oal.);  and,  farther,  that 
"the  prosecution  should  have  been  restricted  to  such  proof  touching 
the  character  of  the  accused  as  indicated  his  general  reputation  in  the 
community  in  which  he  resided." "  Applying  the  doctrine  aa  thus  de- 
fined to  the  testimony  of  the  witness  Boyd,  it  is  clearly  inadmissible. 
He  speaks  of  particular  statements  and  criticisms  made  by  persons 
with  whom  tiie  plaintiff  has  had  financial  transactions,  based  on  the 
failure  or  inability  of  the  plaintiff  to  meet  his  i)ecuniary  obligations. 
Besides,  these  statements  are  made  by  persons  living  remote  from 
the  home  and  place  of  business  of  the  plaintiff.  If  we  should  relax 
the  rule,  as  contended  for  by  counsel  for  the  defendant, — which  can- 
not be  done, — and  allow  it  to  include  persons  with  whom  the  plaintiff 
has  had  business  transactions,  living  remote  from  the  plaintiff's 
neighborhood  and  established  place  of  business,  still  we  are  confronted 
with  the  requirement  that  the  testimony  must  be  confined  to  general 
reputation,  and  cannot  extend  to  particular  facts.  The  deposition 
of  the  witness  Boyd  must,  for  the  reasons  given,  be  suppi-essed. 

The  plaintiff  also  moves  to  suppress  the  deposition  of  John  P. 
George,  taken  in  behalf  of  the  defendant,  on  the  ground  that  the  same 
is  irrelevant  and  immaterial.  The  objections  were  noted  at  the  tak- 
ing of  the  depositiona  This  motion  involves  an  examination  of  cer- 
tain defenses  set  up  by  the  special  pleas  filed  by  the  defendant. 
These  pleas  are  five  in  number.  Numbers  1  and  2  are  substantially 
the  same,  and  are,  in  substance,  that,  contrary  to  the  promises  and 
undertakings  made  by  the  plaintiff  to  the  defendant,  the  plaintiff 
failed  to  use  due  diligence  in  selling  the  tobacco  consigned  to  him 
from  time  to  time  by  the  defendant,  and  delayed  selling  (he  same  for 
a  long  and  unreasonable  time,  whereby  the  tobacco  was  injured, 
and  sold  for  a  much  less  price  than  it  would  have  sold  for  if  it  had 
been  sold  within  a  reasonable  time;  and  that  the  plaintiff  did  not 
obtain  the  highest  price  for  said  tobacco  which  could  reasonably  be 
obtained  upon  the  market,  but  sold  it  for  a  price  much  less  than 
could  reasonably  have  been  obtained  upon  the  market. 

The  special  plea  numbered  3  is  to  the  effect  that,  relying  upon  the 
promises  and  undertakings  made  by  the  plaintiff  to  the  defendant,  the 
defendant  consigned  and  delivered  to  the  plaintiff  large  quantities 
of  tobacco  from  time  to  time,  to  be  sold  by  the  plaintiff  as  factor  or 
commission  merchant  for  and  on  behalf  of  the  defendant;  but  the 
plaintiff,  disregarding  his  proraise.s  and  undertakings  aforesaid,  did 
wrongfully  appropriate  the  said  tobacco  to  his.Nlie  said  plaintiff's, 
own  use,  without  the  knowledge  or  consent  of  the  defendant. 
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Hie  special  frfeai:  numbered  4,  after  reciting,  as  in  the  other  pleas, 
the  pnHnises  and  nndertakings  made  by  the  plaintiff  to  the  defeqdant, 
is  as  follows: 

"Tliat,  relying  upon  said  promises  and  nndertakini;s  of  the  plaintiff,  tlie  de- 
fendant consigned  and  delivered  to  tbe  plaintiff  large  quantities  of  tobacco 
from  time  to  time,  to  be-sold  by  the  plaintiff  as.  factor  or  commission  merchant 
for  and  on  behalf  of  the  defendant,  but  that  the  plaintiff,  disregarding  his 
promises  and  undertakings  aforesaid,  did  not  sell  and  dispose  of  the  tobacco 
consigned  and  delivered  to  blmas  aforesaid,  for  the  highest  price  reasonably 
to  be  obtained  upon  the  market,  and  did  not  faithfully  and  honestly  account 
with  and  pay  over  to  the  defendant  the  proceeds  of  the  said  tobacco  delivered 
as  aforesaid,  and  did  not  true  returns  make  of  the  sales  of  said  tobacco,  but, 
contriving  craftily,  and  sulttly  Intending  to  deceive  and  defrand  the  said  de- 
fendtot  in  this  behalf,  did  wrongfully  appropriate  said  tobacco  to  bis  (the 
plalntUTs)  ovrn  use,  without  the  knowledge  or  consent  of  the  said  defendant" 

The  special  plea  numbered  5,  after  reciting  the  promises  and  nnder- 
takings  made  by  the  plaintiff  to  the  defendant,  is  as  follows: 

"That,  relying  upon  said  promises  and  undertakings  of  the  plaintiff,  the  de- 
fendant consigned  and  delivered  to  the  plaintiff  large  quantities  of  tobacco 
from  time  to  time,  to  be  sold  by  the  plaintiff  as  factor  or  commission  merchant 
for  and  on  behalf  of  the  defendant,  but  the  plaintiff,  disregarding  Ills  promises 
and  undertakings  aforesaid,  did  wrongfully  pledge  and  hypothecate  the  said 
tobacco  of  the  defendant  to  secure  the  said  plaintifTs  own  debts-" 

The  object  of  the  testimony  taken  by  the  deposition  of  George  Is  to 
show  that  he,  as  a  tobacco  merchant  of  Richmond,  Va.,  consigned 
tobacco  to  the  plaintiff  as  a  commission  merchant  in  London,  Eng- 
land, and  that  the  plaintiff  hypothecated  the  said  tobacco  to  secure 
loans  of  money  borrowed  by  the  plaintiff  from  the  banks  in  London ; 
and  to  show  the  condition  of  the  account  between  the  plaintiff  Bird 
and  the  witness  George,  and  for  what  amount  the  tobacco  was  sold 
that  was  consigned  by  the  witness  Georse  to  the  plaintiff  Bird,  and 
what  amount  Bird  still  owes  George  on  these  transactions.  The 
plaintiff  has  been  examined  in  this  case  as  a  witness  in  his  own  behalf, 
and  both  in  his  examination  in  chief  and  on  cross-examination  he 
admitted  that  he  had,  prior  to  May,  1894,  hypothecated  the  defend- 
ant's tobacco,  and  also  the  tobacco  of  John  iP.  George,  and  of  F.  M. 
Boykin,  of  Bichmond,  of  Watson  &  Macgill,  of  Petersbui^,  of  ,Mr. 
Bass,  of  North  Carolina,  and  of  Mr.  Matthews,  of  Kentucky,  as  col- 
lateral security  to  the  banks  of  which  he  had  borrowed,  money. 
Connsel  for  the  defendant  contend  that  he  has  a  right  to  introduce 
this  evidence  to  show  that  the  plaintiff  dealt  with  the  tobacco  of 
other  consignors  in  the  same  or  a  similar  manner  that  he  dealt  with 
the  plaintiff's  tobacco;  that  is.  that  he  hypothecated  it,  along  with 
other  tobacco  consigned  to  him,  as  collateral  seciu-ity  for  the  pny- 
ment  of  money  borrowed  by  the  plaintiff  from  the  banks.  They  cite 
namerous  unquestioned  authorities  to  the  effect  that,  where  a  party 
is  charged  with  fraud,  other  similar  transactions  with  other  pei-sons 
may  be  proved  in  order  to  show  a  fraudulent  intent  on  the  part  of  the 
party  charged  with  fraud.  There  is  no  doubt  of  the  correctness  of 
this  position  where  the  acts  which  it  is  alleged  constitute  the  fraud 
are  denied ;  but  the  court,  after  examining  every  case  cited  and  the 
text-bo(As,  finds  no  authority  for  the  position  that  similar  acts  may 
be  shown  where  the  acts  charged  as  constituting  fraud  are  admitted'. 
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and  not  denied.  The  frand,  if  any,  arises  out  of  the  acts  efaarj^ 
and  admitted  to  be  true.  Where  is  the  necessity  of  proving  similar 
acts  in  like  dealings  with  other  people?  It  seems  to  the  court  a 
superfluous  and  useless  work  (especially  as  to  the  transactions  be- 
tween the  plaintiff  and  George),  because  the  plaintiflf  has  admitted 
and  does  not  deny  the  material  facts  embraced  in  the  deposition  of 
the  witness  George.  The  transactions  between  the  plaintiff  and 
George  touching  the  tobacco  consigned  to  the  former  by  the  lattCT, 
and  the  state  of  their  accounts,  can  have  no  relevancy  to  the  issues 
involved  in  the  trial  of  the  case  at  bar.  These  issues  are  clearly 
defined,  and  should  not  be  involved  with  irrelevant  matters.  If  this 
evidence  be  admitted,  it  would  impose  upon  the  jury  the  necessity 
of  Investigating  all  of  the  transactions  between  Bird  and  Boykin,  and 
each  and  every  of  the  consignors  whose  tobacco  Bird  admits  he 
hypothecated  at  the  time  he  hypothecated  the  defendant's  tobacco; 
thus  diverting  the  attention  of  the  jury  from  the  real  issues  in  this 
case  on  which  their  verdict  must  be  rendered.  The  deposition  of  the 
witness  George  is  irrelevant  and  immaterial,  and  must  be  suppressed. 


ASHENFELTE3R  v.  EMPLOYERS'  LIABILITY  ASSUB.  CORP.,  Limited. 
OP  LONDON,  ENGLAND. 

(Clrcolt  Court  of  Appeals,  Nhitb  Circuit    May  9,  1898.) 

No.  416. 

L   AOCIDKST  IweCRANCE— EXCBPTIHO  C1.AU8BS. 

Under  an  accident  policy  excepting  from  tbc  rbka  ''rohintarjr  expotare 
to  unnecessary  danger,"  an  accident  Is  not  wltbln  the  exception  nnlesa  ttie 
Insured  was  aware  of  the  danger  he  Incurred,  and  purposely  assumed  the 
risks  thereof, 
t,  Samb— Odestion  roR  Jury. 

Whether  a  contractor,  who  was  satTocated  or  burned  to  death  by  the 
Ignition  of  a  bucket  of  tar  pitch  which  be  was  heating  Inside  a  tank  for 
calking  purposes,  was  aware  of  the  danger  arising  from  the  character  of 
that  material,  so  as  to  bring  him  within  the  exception  of  "voluntary  ex- 
posure to  unnecessary  danger,"  contained  in  his  accident  policy,  Md,  on 
the  evidence,  to  be  a  question  which  should  have  been  submitted  to  the 
Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 

This  was  an  action  by  Lida  M.  Ashenfelter  against  the  Employer^ 
Liability  Assurance  Corporation,  Limited,  of  London,  England,  to  re- 
cover upon  a  policy  of  accident  insurance.  In  the  circuit  court  a 
verdict  was  directed  for  defendant,  and  judgment  entered  accordingly, 
to  review  which  the  plaintiff  sued  out  this  writ  of  error. 

R  J.  Danson  and  William  A.  Huneke,  for  plaintiff  in  error. 
L.  C.  Gilman,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Di» 
trict  Judge. 

BOSS,  Circuit  Jndge.  This  action  was  bron^t  in  the  court  below 
by  the  plaintiff  in  error  against  the  defendant  in  error  to  recover 


Digitized  by 


Google 


ASMENFELTER   V.  EMPLOYERS'  UABII.ITT    ASSVK.   CORP.  6S3 

the  amoont  of  an  accident  Insarance  policy  issned  by  it  upon  the 
life  of  one  H.  C.  Ashenfelter,  since  deceased.  The  amended  answer 
of  the  defendant  admits  the  averments  of  the  comjjlaint  in  respect  to 
its  corporate  existence,  the  issuance  of  the  policy  in  consideratidn  of 
the  payment  of  the  required  premium,  the  death  by  accident  of  the  in- 
sured, and  the  nonpayment  of  the  amount  for  which  the  policy  was 
issued.  It  denies  the  averment  of  proof  of  death,  but  that  fact  was 
admitted  on  the  trial.  The  answer  alleges  the  fact  that  the  policy 
does  not  insure  against  "voluntary  exposure  to  unnecessary  danger," 
and  further  alleges  that  the  accident  by  which  the  insured  lost  his 
life  was  caused  by  his  voluntary  exposure  to  unnecessary  danger,  and 
that  was  the  real  defense  made  at  the  trial.  On  the  conclusion  of 
the  testimony,  the  defendant,  by  its  counsel,  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant,  upon  the  ground 
that  the  evidence  showed  that  the  deceased  lost  his  life  by  reason  of 
having  volxmtarily  exposed  himself  to  unnecessary  danger.  The  court 
so  instructed  the  jury,  and  a  verdict  was  returned  as  directed.  The 
idaintiff  duly  excepted  to  the  action  of  the  court,  and  brings  the  case 
here  by  writ  of  error. 

The  evidence  in  the  case  shows  that  the  deceased  was  a  contractor 
of  great  energy  and  of  extensive  business,  and,  at  the  time  of  his 
death,  was  engaged  in  the  performance  of  a  contract  with  the  state 
of  Washington  for  the  erection  of  buildings  for  its  university,  which 
were  nearing  completion.  Among  them  was  a  large  tank  for  the 
storage  of  water.  The  tank  itself  was  16  feet  in  diameter,  and  17 
feet  high,  and  rested  on  a  platform  constructed  upon  a  trestle  ris- 
ing 75  feet  above  the  ground.  Every  ninth  stay  of  the  tank  extend- 
ed upward  about  14  inches,  and  upon  these  stays  so  extended  was 
constructed  a  roof  having  a  projection  of  3  feet  beyond  the  outer 
edge  of  the  tank.  Through  the  spaces  thus  left,  ingress  and  egress 
was  had  into  and  out  of  the  tank  by  means  of  a  ladder.  The  plat- 
form projected  from  14  inches  to  several  feet  beyond  the  tank,  the 
projection  being  greatest  at  the  corners,  which  were  square,  and  of 
which  projection  about  6  inches  in  width  was  occupied  by  a  railing. 
For  the  purpose  of  making  the  tank  water-tight,  it  became  neces- 
sary to  calk  the  seams  with  oakum,  and  to  mop  them  with  a  mix- 
ture of  heated  pitch  and  tar.  It  was  in  preparing  and  applying  that 
mixtnre  that  the  insured  lost  his  life.  Although,  as  has  been  said, 
the  deceased  was  a  contractor  of  extensive  business  (the  contract 
with  the  university  aggregating  about  f  117,000),  the  evidence  shows 
without  conflict  that  he  was  a  man  of  such  energy  that,  when  any 
part  of  the  work  he  had  contracted  for  lagged,  he  turned  his  hand 
to  it,  and  pushed  it  along,  until  propei-ly  under  way.  It  was  in  this 
way  that  he  went  with  a  workman  named  Gallagher  to  make  water- 
tight the  tank.  Gallagher  and  he  only  were  in  the  tank  at  the  time 
of  the  fatal  accident,  and  Gallagher's  deposition  was  taken  on  behalf 
of  the  defendant,  and  introduced  in  evidence.  In  answer  to  a  qnes- 
tion  asking  him  to  describe  as  briefly  and  accurately  as  he  could  the 
circumstances  under  which  the  deceased  was  killed,  the  witness  said: 

"We  started  In  to  work  on  Sunday  morning.  He  came  to  me  before  that. 
Han7  [deceased,  Aabenfelter]  spoke  to  me  on  Saturday,  and  be  said,  'Will 
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you  come  over  and  work  to-morrow?'  And  I  said,  'If  there  Is  anything 
pressing,  i  have  no  objection;'  and  he  said  it  was.  So,  we  came  on  over  to 
the  tanlc  at  ten  o'clocli.  On  going  over  there,  he  said,  ''Uave  you  iH'eu  iu  the 
tanli?'  and  I  said,  "I  have  not"  He  said,  'Come  up  and  come  In,'  and  we 
went  \ip  In  the  tank.  There  was  about  six  inches  of  water  in  it.  and  we 
drained  it  out  by  Imring  plug  holes  in  it,  to  lieep  the  sediment  from  pouring 
<iown.  There  would  be  six  inches  of  water  there,  and  we  went  and  bored 
the  holes  in  there;  and  Harry  said,  'We  must  dry  this  tank  up,  so  we  can 
see  what  we  can  do  with  it.'  I  said:  'There  is  a  salamander  over  to  the  little 
observatory  which  I  used  In  drying  the  plaster  on  the  observatory.  If  you  want 
it,  Harry,  yon  can  tal(e  it.'  He  says:  'AU  right;  the  next  thing  is  to  get  tt  in.' 
We  went  and  measured  the  space,  and  we  found  it  was  In  the  neighborhood  of 
fourteen  Inches;  and  we  took  and  flatted  up  the  salamander,  so  as  to  get  It  In 
there.  So,  we  put  the  ladder  up  against  the  tank,  and  looked  over  Into  the 
tank,  and  Harry  said,  'The  only  thing  we  can  do  Is  to  calk  the  tank.'  The 
seams  were  a  little  open.  And  I  said,  'All  right;  we  will  get  in  and  calk  It.' 
I  said,  'There  is  plenty  of  oakum  over  there.'  I  don't  know  but  he  carried 
the  oakum,  and  I  got  some -calking  Irons,  and  8tarte<l  in  calking,  till  abuui 
eight  o'clock.  We  have  two  lamps  in  the  office,  and  we  wen>  working  with 
them;  and  he  went  out  of  the  tank  possibly  in  the  neighlrarliond  of  half- 
past  seven  or  eight,  and  I  followed  him;  and  we  came  over  to  the  building, 
and  came  back  Monday  morning,  and  finished  the  calking.  Monday,  about 
noon,  I  should  Juilge,  we  got  through  with  the  calking  of  the  tank.  He  took 
no  part  whatever  in  the  calking  of  the  tank.  He  carried  the  u.-ikum  to  me, 
and  I  got  through  calking,  and  he  got  some  paints  from  Baker  &  Richards, 
called  'paraffine  paints,'  supposed  to  be  applied  on  tanks  for  to  preserve  It, 
and  also  to  purify  the  water.  We  looked  over  that  material,  and  fonnd  It 
to  be  pretty  thin.  It  was  heavy  paint,  but  not  sufHciently  heavy  to  cover 
the  seams  in  good  condition;  and  we  concluded  to  put  pitch  on  the  top  of 
the  seams,  or  on  the  top  of  the  oakitm,  so  as  to  make  it  water-proof.  So. 
the  first  kettle  we  heated  below,  and  it  became  stiff  at  the  time  we  got  It 
into  the  tank.  He  said,  'We  will  use  that  old  salamander,  and  we  will  heat 
the  tar  below,  and  get  along  with  It;'  and  we  got  along  Monday  and  Tnes- 
day,  till  the  accident  occurred.  The  first  knowledge  I  had  of  the  fatal  acci- 
dent was  Harry  hollering  to  me.  He  said,  'Frank,  hold  that  ladder!'  And 
I  looked  down  below,  and  I  seen  a  blaae,— very  small.  It  was  very  smoky  in 
the  tank.  I  saw  the  smoke  and  blaze,  and  started  down  the  ladder  Immedi- 
ately, because  I  knew—  The  first  Impulse  was  that  the  fire  could  be  ex- 
tinguished, and  knowing  that  there  was  no  means  of  reaching  the  fire,  and 
as  I  rushed  to  the  bottom,  it  was  all  Igniting.  '  It  was  a  big  sheet  of  flame  all 
around  me,  and  I  used  the  support,  and  moved  the  ladder  to  the  opposite 
side,  where  the  exit  would  be  to  the  outside,  and  picked  up  the  body  of  Mr. 
Ashenfelter,  which  was  lying  on  the  floor  between  me  and  the  salamander. 
He  was  lying  on  the  floor,  and  I  picked  him  up,  and  tried  to  make  the  rim 
of  the  tank;  but  the  fire  had  drove  in  on  me  so  I  couldn't  make  It,  and  I  be- 
came partly  suffocated,  and  I  drew  myself  out  of  the  tank,  and  that  Is  the 
last  I  remember.  I  felt  his  body  going  from  me,  and  I  heard  him  strike  the 
floor.  I  could  not  tell  you  any  more  till  X  got  on  the  bottom  of  the  platform 
myself." 

Qallagher  further  testifies  that  the  deceased  was  uot  in  tlie  tank 
much  of  the  time  while  he  was  calking,  but  that  he  heated  and  pre- 
pared the  mixture  of  pitch  and  tar,  filled  the  buckets  with  it,  and  at- 
tended to  the  fire,  and  was  so  engaged  at  the  time  of  the  accident. 
The  witness  described  the  salamander  as  au  open  stove,  made  of 
about  16-gauge  sheet  iron,  standing  about  6  inches  from  the  floor, 
on  four  1(^8,  with  air  holes  underneath,  and  with  a  grate,  and,  in  the 
bottom,  a  pan  to  receive  the  ashes  or  coals.  Near  its  top  was  a  hole 
in  each  side,  through  which  an  iron  pipe  passed  to  hold  the  buckets. 
The  witness  further  testified  that  he  and  the  deceased  were  afraid 
to  use  charcoal  because  of  the  gas  which  would  be  formed  by  it,  bnt 
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Qsed  bark,  and  said,  "Bark  is  harmless,  although  it  will  canse  more 
smoke."  The  witness  Gallagher  further  testifled  that,  shortly  be- 
fore the  fatal  fire,  another  fire  had  occurred,  and,  being  asked  how, 
answered: 

"A.  That  was  occurred  by  a  bncket  of  tar,-H)ne  of  the  buckets  which  con- 
tained the  tar  or  a  gallon  bucket;  whichever  It  was,  I  don't  know.  I  had 
passed  the  bucket  down,  and  he  was  holding  It  over  the  fire;  and  the  flames 
rushed  out.  and  caujB;ht  hold  of  the  side  of  the  bucket,  and  melted  off  this 
ear  which  Is  upon  the  bucket.  The  bucket  upset  when  the  ear  melted  off, 
and  the  fire  ran  down  through  the  bottom  of  the  salamander  on  the  floor; 
and  I  noticed  that  Immediately,  because  I  was  about  to  hand  the  bucket; 
and  I  slipped  down  the  ladder,  and  I  extinguished  the  blaze  with  the  Mackinaw 
jacket  that  1  had  on;  and  then,  when  I  had  extinguished  the  blaze,  1  took  the 
live-gallon  bucket  out  of  the  salamander  before  It  caught  fire,  and  then  I 
threw  my  Jacket  over  the  flres  that  were  on  the  floor.  Q.  Is  not  tar  pitch, 
when  heated  that  way,  likely  to  boll  up  and  boil  over?  A.  Pitch  Itself,  after 
It  Is  generated,  is  not  liable  to  boll  as  fresh  tar  before  It  Is  generated,  before 
It  Is  heated,  will.  Q.  This  accident  that  occurred  was  one  that  was  likely 
to  occur,  this  ear  of  the  bucket  being  unsoldered?  Is  It  such  an  accident  as 
Is  likely  to  occur?  A.  T  II,  it  ia  liable  to  occur,  certainly.  Q.  Now,  as  I 
understand  you,  you  were  able  to  put  out  this  fire  by  seeing  it  at  once,  and 
getting  there  very  promptly,  and  slashing  out  the  fire,  and  taking  off  the 
pitch?  A.  Yes,  sir.  Q.  Had  you  been  less  prompt,  that  Are  might  also 
have  been  fatal?  A.  Well,  I  don't  know.  It  would  have  surely  have  went 
under  the  same  circumstances  this  last  one  did.  I  don't  see  Uqw  it  could 
have  been  prevented.  Q.  Do  you  know  how  the  second  flre  occurred,  and 
what  were  the  causes  that  Induced  It?  A.  Well,  simply  on  account  of  the 
first  fire  causing  from  the  ear  melting  off.  I  always  presume,  and  still  pre- 
sume, that  the  second  might  have  been  caused  by  the  same,  and  It  might 
have  been  caused  otherwise.     The  man  might  have  fell." 

The  defendant  introduced  several  witnesses  to  show  that  the 
method  adopted  by  the  deceased  of  heating  the  pitch  and  tar  inside 
the  tank  wap  extremely  dangerous;  that  the  proper  way,  and  the 
way  adopted  by  those  understanding  the  preparation  and  handling  of 
the  mixture,  was  to  heat  it  on  the  ground,  and  convey  it  in  buckets 
to  the  places  of  use;  and  the  testimony  to  this  effect  is  without  con- 
flict. "But  there  is  no  testimony  tending  to  show  that  the  deceased 
knew  this,  or  was  experienced  in  the  business  of  preparing  or  hand- 
ling the  mixture.  On  the  contrary,  there  is  a  good  deal  of  testimony 
tending  to  show  that  the  deceased  was  not  conscious  of  any  partic- 
ular danger.  For  example,  the  defendant  called  C.  B.  Smith  as  a 
witness,  and  asked  him,  amonc^  other  tilings,  this  question : 

"From,  your  experience  and  your  knowledge  of  this  material  and  its  use, 
would  a  prudent  man,  exercising  reasonable  foresight,  ha^  voluntarily  done 
that  work  by  heating  the  pitch  on  the-  inside  of  the  tank?" 

—To  which  the  witness  answered: 

"My  experience  witl^  contractors  and  people  generally  in  applying  that 
material  (that  Is,  coal  tar  or  pitch)  would  lead  me  to  state  that  It  would  be' 
the  most  natural  method  that  would  be  applied  by  a  man  that  was  not  di- 
rectly in  that  line  of  business,  from  the  fact  that  they  don't,— men  that  don't 
handle  the  material  as  a  business,  and  have  had  experience,  don't  realize 
the  danger  there  is  in  handling  it.  I  have  in  many  cases  had  people  advise 
me  to  heat  my  material  on  the  kitchen  stove.  Q.  Assuming  that  it  was 
being  heated  by  a  pail  over  a  salamander,  and  that,  once  before  the  fatal 
accident,  the  ear  had  become  unsoldered  from  the  palt,  and  started  a  flre, 
and  the  pitch  slopped  over,  and  started  a  flre,  what  would  you  say  as  to 
whether  any  ordinarily  prudent  man,  exercising  reasonable  foresight,  would 
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have  continued  to  do  tbe  work  in  that  way?  A.  In  answering  that  question, 
I  would  think  tliat  a  man  would  be  apt  to  go  at  it  some  other  way.  At  the 
same  time,  to  a  man  that  knows  how  to  put  out  a  tar  fire,  and  it  does  not 
get  the  best  of  him,  and  feeling  confident  that  he  can,— why,  if  he  bad  al- 
ready gone  through  one  experience,  and  successfully  put  out  the  fire,  be 
might  think  he  could  do  it  again  if  occasion  arose,  and  he  would  hardly  think 
that  it  would  occur  again;  but  an  accident  is  apt  to  occur.  It  is  a  hard  mat- 
ter for  a  man  that  is  directly  in  that  line  of  business,  and  a  man  that  always 
uses  every  caution  to  avoid  against  just  such  accidents,— it  is  a  hard  matter  for 
him  to  give  an  opinion  as  to  what  an  inexperienced  man  might  do  in  a  certain 
set  of  circumstances.  Q.  I  will  ask  you,  as  a  rule,  wliether  contractors  who 
have  had  experience  in  building,  covering  a  period  of  years,  including  large 
buildings,  understand  the  nature  of  this  article,  and  the  danger  of  using  it. 
A.  My  experience  has  been  that  they  know— contractors  know— absolutely 
nothing  of  handling  this  material." 

Moreover,  the  witness  James  A.  Johnson,  introduced  by  the  de- 
fendant, testified,  among  other  things,  that,  within  10  minutes  be- 
fore tlie  fatal  accident,  he  was  in  the  tanl^,  and,  the  fire  having  gone 
ont,  the  deceased  asked  him,  as  his  own  hands  were  covered  with 
pitch,  and  he  could  not  get  his  knife,  to  whittle  some  shavings,  and 
start  the  fire,  and,  as  the  witness  was  going  down  to  the  engine 
house,  asked  him  to  tell  the  engineer  to  start  the  pumps,  adding: 
"By  the  time  you  get  down  there,  I  will  be  through  with  this  work.'" 
The  witness  Smith  further  testifies  that,  as  he  was  going  out  of  the 
tank,  he  said  to  the  deceased  that  the  atmosphere  in  there  did  not 
suit  him,  or  that  the  work  was  more  or  less  dangerous  (not  being 
certain  as  to  his  language),  to  which  the  deceased  replied,  as  he  re- 
members his  reply,  "We  will  be  done  in  a  few  minutes,  and  there  is 
no  danger."  This  reply,  if  made,  certainly  tends  to  show  that  the 
deceased  did  not  regard  himself  as  exposed  to  danger.  It  is  trne  tbe 
testimony  is  that,  on  the  occasion  of  the  first  fire,  the  deceased  stat- 
ed to  Gallagher  tiat  he  was  almost  overcome  by  the  futnes.  But  it 
also  tends  to  show  that  that  fire  was  extinguished  without  difl9colty 
and  without  apparent  harm.  Of  course,  the  case  can  only  be  prop- 
erly determined  by  the  consideration  of  all  of  the  facts  and  circum- 
stances properly  in  evidence.  But  we  think  enough  has  been  stated 
and  quoted  to  show  that  the  jury,  under  appropriate  instructions, 
should  have  been  allowed  to  pass  upon  the  proposition  as  to  wheth- 
er the  deceased  knew  of  the  daneer  to  which  he  was  subjecting  him- 
self, and,  knowing  it,  voluntarily  exposed  himself  to  it.  Unless  he 
was  so  conscious,  and  purposelv  assumed  the  risk,  it  is  plain  that 
the  case  does  not  fall  within  the  exception  in  the  policy  relied  on 
in  defense  of  the  action.  Insurance  Co.  v.  Randolph,  24  C.  C.  A. 
305,  78  Fed.  759;  Association  v.  Hubbell  (Ohio)  47  N.  E.  544;  Insor- 
ance  Co.  v.  McConkey,  127  U,  S.  666,  8  Sup.  Ot.  1360.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial.    • 
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QEO|lGE  A.  FULLKB  CO.  V.  DOYLE  et  aL 

(Circuit  Court,  K  D.  Missouri,  B.  D.    June  4,  1898.) 

No.  4.097. 

L  AoconNT— Weioht  of  Evipknce. 

Wbere,  in  an  action  for  the  cost  of  erecting  a  building,  defendant  has 
l)ad  possession  of  plaintiff's  Itemized  account  for  several  months,  its  fall- 
ore  to  question  'any  Item  thereof  at  the  trial  la  strong  evidence  that  the 
account  Is  correct 

X  BUILOIKO  COHTRAOF— COMSTIiCOTIOlt— RbLSABB  OV  StIRBTT. 

A  building  contract  provided  that,  if  the  contractor  should  fall  to  supply 
a  sufficiency  of  properly  slvllled  workmen  or  of  materials  of  the  proper 
quality,  or  to  prosecute  the  work  with  promptness  and  diligence,  the 
owner  might,  upon  securing  a  certificate  of  the  architect  to  the  fact  of 
Boch  failure,  and  after  giving  three  days'  notice  to  the  contractor,  enter 
upon  the  premises  and  finish  the  work.  Beld,  that  such  provision  con- 
templates a  case  where  the  contractor  claims  to  be  complying  with  his 
obligation,  and  not  a  case  where  the  contractor,  before  doing  any  sub- 
gtantial  part  of  the  work,  absolutely  abandons  it,  and  voluntarily  sur- 
renders the  premises  to  the  owner  for  its  completion.  HM,  also,  that 
neither  the  failure  to  secure  the  architect's  certificate  and  give  the  three 
days'  notice  to  the  contractor,  nor  the  waiver  of  them  by  the  contractor, 
under  such  circumstances,  will  release  the  surety  on  the  contractor's  bond. 

&  Costractor's  Bond— Suretv — Notice  op  Breach. 

In  the  absence  of  a  provision  In  the  bond  requiring  It,  a  surety  Is  not 
entitled  to  any  formal  notice  of  a  breach  of  the  contract  by  the  principal, 
before  the  institntlon  of  a  suit 

4.  Bnn.oiNo  Contbact— Ookstboctiok. 

A  building  contract  provided  that,  upon  failure  by  the  contractor  to  per- 
form its  conditions,  the  owner  "shall  be  at  liberty  *  *  *  to  provide  any 
such  labor  or  materials,  *  *  *  and  to  enter  upon  the  premises  and 
take  iKissessIon,  for  the  purpose  of  completing  the  work,  *  •  *  of  all 
matoials,  tools,  and  appliancea  thereon,  and  to  employ  any  other  person 
or  persona  to  finish  the  work,  and  to  provide  the  materials  therefor." 
Beld  that  upon  a  breach  of  the  contract  the  owner  could  complete  the 
building  himself,  and  need  not  employ  some  other  party  to  do  so. 

5.  Altbbatior  of  BoiLDiso  Contract— Liability  of  Surety. 

A  building  contract  provided  that  upon  a  failure  by  the  contractor  to 
perform  the  contract  the  owner  might  complete  the  building  at  the  con- 
tractor'a  ^pense.  BOd  that  after  the  abandonment  of  the  contract  by 
the  contractor,  the  fact  that  the  owner  in  completing  the  building  used 
some  materials  different  from  those  specified  in  the  contract  due  allow- 
ance being  made  for  difference  In  price,  did  not  constitute  such  an  altera- 
tion of  the  contract  as  would  release  the  sureties  on  the  contractor's  bond. 

8.  Breach  op  Bnii-DiNo  Contract — PLEAntNo. 

A  building  contract,  under  which  the  owner  had  the  right  to  complete 
the  building  upon  default  by  the  contractor,  provided  that  the  expenses 
Incurred  by  the  owner  should  be  audited  and  certified  by  the  architect, 
whose  certificate  should  be  conclusive  on  the  parties.  Beld  that.  In  an 
action  by  the  owner  for  expenses  so  incurred,  the  failure  of  the  owner  to 
obtain  anch  certificate  could  not  be  raised  by  the  general  denlaL 

ISiis  waB  an  action  by  the  George  A.  Fuller  Company  against  J. 
G.  Doyle  and  the  American  Bonding  &  Trust  Company  of  Baltimore 
on  a  contractor's  bond. 

Boyle,  Priest  &  Lehman,  for  plaintiff. 

M.  W.  Hnff  and  Wm.  J.  Stoae,  for  defendants 
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ADAMS,  District  Judge.  This  is  an  action  at  law  whei-ein  the 
plaintiff,  as  obligee  in  a  penal  bond  for  f 5,000,  se^s  to  recover  from 
defendant  Doyle,  as  principal  obligor,  and  the  other  defendant  as 
surety,  certain  damages  resulting  from  a  failure  of  the  principal  to 
do  certain  brickwork  in  the  construction  of  what  is  known  as  the 
'*Fullerton  Building,"  located  on  the  corner  of  Seventh  and  Pine 
streets,  in  the  city  of  St  Louis,  as  required  by  a  contract  existing 
between  the  plaintiff  and  defendant  Doyle  in  relation  thereto.  TTie 
condition  of  the  bond,  among  other  things,  requires  the  defendant 
Doyle  to  well  and  truly  perform  the  contract  referred  to. 

In  order  to  properly  dispose  of  this  case,  it  seems  to  me  necessary 
to  refer  quite  at  length  to  the  pleadings,  with  a  view  of  ascertaining 
the  issues  on  triaL 

The  plaintiff  counts  on  the  bond,  and,  by  way  of  assigning  breaches, 
alleges  that  Doyle,  soon  after  commencing  the  work  required  by  bis 
contract,  totally  abandoned  the  same,  and  that  plalntiflf  afterwards 
undertook,  and  did  perform,  the  work  and  labor  required  of  Doyle 
under  his  bond,  and  in  so  doing  did  necessarily  and  reasonably  ex- 
I»end  14,765.93  over  and  above  the  amount  for  which  Doyle  had 
agreed  to  do  It.  Plaintiff's  allegations  in  relation  to  the  abandon- 
ment of  the  work  by  Doyle  consist  of  statements  of  admissions  made 
by  lioyle  to  that  effect,  and  hardly  reach  that  degree  of  certainty,  in 
stating  ultimate  facts,  required  by  rules  of  pleading;  but  the  answers 
of  both  defendants  so  clearly  treat  the  petition  as  alleging  a  total 
abandonment  of  the  work,  and  so  supplement  the  same,  as  to  pre- 
sent the  issue  of  abandonment  clearly  and  distinctly. 

The  defendant  trust  company,  for  its  amended  answer,  first  denies 
evei-y  allegation  of  the  petition,  except  such  as  it  afterwards  expi-esslj 
admits.  I  will  confine  myself  to  a  consideration  of  this  amended  an- 
swer, as  it  includes  all  that  is  claimed  in  the  answer  of  Doyl&  An 
analysis  of  the  trust  company's  answer  shows  that  it  admits — Pirst, 
that  the  defendants  executed  the  bond  sued  on;  second,  that  Doyle 
had  a  contract  with  the  plaintiff  to  furnish  all  the  materials  and  do 
the  work  referred  to  in  the  petition;  third,  ^hat  Doyle,  soon  aftef 
making  the  contract,  abandoned  the  same,  and  refused  to  proeeed 
further  in  its  performance,  and  surrendered  the  premises  to  the 
plaintiff,  and  that  thereafter  the  plaintiff  took  possession  of  the 
premises  described  in  said  contract,  and  proceeded  in  its  own  way, 
and  on  its  own  account,  to  do  the  work  mentioned  in  Doyle's  con- 
tract. .\nd  for  its  affirmative  defenses  the  defendant  trust  company 
pleads,  in  substance,  that  it  was  provided  in  the  contract  between 
Doyle  and  the  plaintiff  that  if  Doyle  at  any  time  should  fail,  refuse,  or 
neglect  to  supply  a  sufficiency  of  properly  skilled  workmen,  or  of  mate- 
rials of  the  proper  quality,  or  fail  in  any  respect  to  prosecute  the  work 
with  promptness  and  diligence,  or  fail  in  the  performance  of  any 
agreements  contained  in  said  contract,  such  refusal,  neglect,  or  fail- 
ure being  cortifled  by  the  architect,  the  plaintiff,  after  three  days' 
written  notice  to  said  Doyle,  should  be  at  liberty  to  provide  such  labor 
and  materials,  and  to  deduct  the  cost  thereof  from  any  money  dn«*. 
or  tliereafter  to  become  due,  to  said  Doyle  under  said  contract,  and 
that  the  plaintiff  should  be  at  liberty  to  terminate  the  employment 
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of  said  Doyle  tor  said  work,  and  to  enter  upon  the  premieee  and  take 
poeseasion,  for  the  porpoee  of  completing  the  work  comprehended 
nnder  said  contract,  of  all  materials,  tools,  and  appliances  thereon, 
and  to  employ  any  other  person  or  persons  to  finish  the  work,  and 
to  provide  the  materials  tiierefor;  and,  in  case  of  snch  discontinu- 
ance of  the  employment  of  said  Doyle,  that  he  (Doyle)  should  not 
be  entitled  to  receive  any  further  payment  under  said  contract  until 
the  said  work  should  be  wholly  finished,  at  which  time,  if  the  un- 
paid balance  of  the  amount  to  be  paid  under  said  contract  should 
exceed  the  expense  incurred  by  plaintiff  in  finishing  the  work,  such 
excess  should  be  paid  by  plaintiff  to-said  Doyle,  but  if  such  expense 
should  exceed  snch  unpaid  balance  then  said  Doyle  should  pay  the 
difference  to  the  plaintiff.  Defendant  trust  company,  after  plead- 
ing the  foregoing  provisions  of  the  contract  known  and  referred  to 
as  article  5  thereof,  allies,  in  substance,  that  after  the  making  there- 
of, to  wit,  on  the  12th  day  ot  May,  1897,  Doyle,  by  his  ceitain  writing 
described  in  plaintifTs  petition,  made  and  delivered  to  the  plaintiff, 
waived  the  three-days  notice  provided  for  in  that  part  of  the  contract 
to  which  attention  has  just  been  called,  and  also  waived  the  certif- 
icate therein  provided  for  to  be  made  by  the  architect,  and  notified 
the  plaintiff  that  he  could  not  perform  said  contract,  and  thereupon 
fully  abandoned  the  performance  of  the  same,  and  surrendered  the 
premises  to  the  plaintiff,  and  that  the  plaintiff  proceeded,  in  its  own 
way  and  on  its  own  account,  to  construct  the  building  mentioned  in 
said  contract,  including  the  brick  masonry  therein,  without  giving 
notice  to  this  defendant,  namely,  the  trust  company,  of  the  fact  that 
said  Doyle  had  waived  said  three  days'  written  notice  and  certif- 
icate of  the  architect,  or  of  the  fact  that  the  said  Doyle  hdd  aban- 
dmied  said  work,  and  that  plaintiff  had  undertaken  to  perform  the 
same.  The  defendant  trust  company  further  alleges  that  it  was  not 
advised  of  such  action  oo  the  part  of  Doyle  untU  after  plaintiff  un- 
dertook to  do  the  work;  meaning,  by  necessary  inference,  that  it  was 
80  advised  at  that  time.  The  defendant  trust  company  further  al- 
leges that  it  was  the  duty  of  the  plaintiff  to  notify  it  of  Doyle's 
abandonment  of  the  contract,  and  further  alleges,  in  its  answer,  that, 
under  the  terms  and  conditions  of  said  contract  so  pleaded  by  it,  it 
became  and  was  the  duty  of  the  plaintiff  to  employ  some  other  per- 
son or  persons  to  finish  the  work  which  Doyle  had  contracted  to  do 
and  had  abandoned  as  aforesaid.  And  defendant  trust  company 
concludes  that,  by  reason  of  the  plaintiff's  failure  to  give  the  notice 
to  defendant,  prior  to  its  entering  upon  and  performing  the  work 
wUch  Doyle  had  undertaken  to  do.  of  the  fact  that  Doyle  had  aban- 
doned the  same,  and  by  reason  of  the  fact  that  the  plaintiff  had  not 
employed  some  other  person  or  persons  to  finish  the  work  which 
Doyle  had  failed  to  do,  but,  on  the  contrary,  proceeded  to  perform 
the  work  itself,  the  trust  company  was  discharged  from  any  liability. 
And  for  a  second  aflBrmative  defense  the  trust  company  alleges,  in 
substance,  that,  nnder  the  contract  between  Doyle  and  th^  plaintiff, 
Doyle  was  required  to  perform  the  work  in  question  in  strict  accord- 
ance with  the  terms  and  conditions  of  the  contract,  including  the 
87  F.- 
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drawings  and  specifications  referred  to  in  the  contract,  and  then  al- 
leges, in  substance  and  effect,  that  after  Doyle  had  abandoned  the 
performance  of  his  contract  altogether,  and  the  plaintiff  had  taken 
possession  of  the  premises  to  do  the  work  undertaken  to  be  done  by 
Doyle,  the  plaintiff,  in  completing  the  work,  made  certain  changes 
from  that  which  was  specifically  provided  for  in  the  contract  with 
Doyle,  namely,  that  whereas,  said  contract,  specifications,  and  draw- 
ings provided  "that  the  three  faces  of  the  court  on  the  south  elevation 
should  be  laid  up  with  a  light  buff  press  brick,  standard  size,"  the 
plaintiff  proceeded  to  lay  the  faces  of  the  court  on  said  elevatiMis 
with  white  enameled  brick;  and  whereas,  it  was  provided  in  said 
contract,  specifications,  and  drawings  "that  the  brick  in  the  walls 
above  the  first  three  stories  should  be  laid  in  lime-mortar  bedding." 
the  plaintiff,  after  it  took  hold  of  the  work,  substituted  and  used,  in 
place  of  lime-mortar  bedding  in  laying  the  brick  in  said  walls,  mortar 
composed  one-half  of  lime  mortar  and  one-half  cement;  and  whereas, 
it  was  provided  in  said  contract  that  the  facings  of  all  exterior  walls 
should  be  hollow  brick,  the  plaintiff,  after  it  took  possession  of  said 
work,  substituted  other  and  different  brick  and  material.  I>efendant 
trust  company  alleges  that  all  said  changes  were  made  by  the  plaintiff 
wholly  without  the  knowledge  or  consent  of  the  trust  company  de- 
fendant, and  that  by  reason  of  said  changes  it  (the  trust  company)  is 
discharged  from  any  liability  on  the  bond. 

The  foregoing  constitute  all  of  the  defenses  pleaded  by  the  defoid- 
ant  trust  company  in  this  case. 

There  are  several  statements  of  fact  found  in  the  answer  of  the 
defendant  trust  company  which  seem  to  me  to  be  isolated  expreti- 
sions  of  fact,  and  not  intended  to  state  any  defense  whatsoever,  snch 
as  the  statement  found  in  the  early  part  of  the  answer  to  the  effect 
that,  according  to  the  terms  of  the  contract  between  Doyle  and  the 
plaintiff,  all  the  work  was  to  be  done  by  Doyle  to  the  satisfaction  of 
the  architect;  and  also  that,  in  accordance  with  the  terms  of  the 
contract,  no  alterations  should  be  made  in  the  work  shown  or  de- 
scribed in  the  specifications  and  drawings,  except  upon  a  written  or- 
der of  the  architect,  and,  even  when  so  made,  that  the  valne  of  the 
work  added  or  omitted  should  be  computed  by  the  architect,  and  the 
amount  so  ascertained  added  to  or  deducted  from  the  contract  price; 
and  also  that,  in  accordance  with  the  terms  of  the  contract,  in  case 
of  any  dissent  from  the  determination  of  the  architect,  the  ralne  of 
the  work  added  or  omitted  should  be  referred  to  three  disinterested 
arbitrators,  and  that  the  decision  of  any  two  of  them  should  be  final 
and  binding;  and  also  that,  under  the  terms  and  conditions  of  the 
contract,  no  alterations  should  be  made  in  the  specifications  and 
drawings  for  the  brick  masonry  work  to  be  done  by  Doyle,  nor  coald 
the  architect  order  any  changes  or  alterations  therein,  unless  the 
parties  to  said  contract  and  this  defendant  should  first  consent  and 
agree  thereto. 

Concerning  these  several  independent  statements  of  fact,  it  is 
proper  to  say  that,  while  the  provisions  of  the  contract  in  relation 
thereto  are  set  forth  in  the  answer,  there  is  no  allegation  of  any  vio- 
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lation  of  them,  or  any  statement  of  their  relation  to  other  subject- 
matters  involved  in  the  answer  pleaded  as  defenses,  and  accordingly 
the  further  consideration  of  them  is  dispensed  with. 

This  brings  me  to  consider  the  following  issues  raised  by  the  plead- 
ings: First.  What  is  the  reasonable  value  of  the  work  done  by  the 
plaintiff  in  completing  the  performance  of  Doyle's  contract  after  he 
ubandoned  it?  Second.  Does  the  waiver  by  Doyle  of  the  tliree-days 
written  notice  and  the  architect's  certificate,  required  by  article  5  of 
the  contract,  or  (to  give  the  defendants  the  broadest  possible  con- 
struction of  their  pleadings)  does  the  fact  that  no  such  notice  was 
given,  or  no  such  certificate  furnished,  .constitute  a  defense  to  the 
trust  company?  Third.  Was  it  the  duty  of  the  plaintiff  to  notify  the 
defendant  trust  company  of  the  fact  that  Doyle  had  abandoned  his 
contract  before  it  (the  plaintiff)  undertook  the  performance  of  it? 
Fourth-  Was  the  plaintiff,  under  the  terms  of  the  contract,  at  lib- 
erty, to  perform  Doyle's  contract  itself,  or  was  it  obligatory  upon  it 
to  employ  some  other  person  or  persons  to  do  it?  Fifth.  Does-  the 
fact  that  the  plaintiff,  after  Doyle  abandoned  the  performance  of  the 
contract  altogether,  made  some  changes  in  executing  the  details 
of  the  work,  as  specified  in  the  answer,  constitute  a  def^ise  in  favor 
of  the  trust  company? 

I  will  c(W8ider  these  issues  in  the  order  stated. 

And,  first,  as  to  the  reasonable  value  of  the  wwk  done  by  the  plain- 
tiff in  completing  the  performance  of  Doyle's  contract.  The  plain- 
tifTs  superintaident  produced  an  itemized  account  of  all  expendi- 
tures made  in  doing  the  work  which  Doyle  had  undo'taken  to  do, 
with  vouchers  detalBng  the  same,  and  furnished  proof  that  the  same 
were  necessary,  and  tl:^  amount  of  money  paid  therefor,  as  shown  in 
the  account,  reasonable.  The  defendants  did  not  question  any  one 
of  the  itenos  charged,  but  introduced  certain  expert  testimony  con- 
cerning some  features  of  the  work.  On  the  cross-examination  of 
these  witnesses  it  became  more  apparent  that  plaintiff's  itemized  ac- 
count was  not  unreasonable.  Not  only  is  this  true,  but  the  evidence 
discloses  that  the  defendants  had  been  in  possession  of  plaintiff's 
account  for  several  months  before  the  suit  was  brought.  They  there- 
fore had  ample  opportunity  to  investigate  and  assail  each  and  every 
item  of  such  account.  The  fact  that  no  attempt  is  made  to  do  so 
is  quite  significant  of  the  opinion  of  the  defendants  themselves,  and, 
as  One  of  them  is  the  contractor  who  had  bid  for  and  contracted  to 
do  the  work  in  question,  he  must  be  presumed  to  be  entirely  familiar 
with  every  detail  of  the  cost.  The  failure,  therefore,  to  question 
any  item,  is,  in  itself,  under  the  circumstances,  very  persuasive  as- 
Bnrance  that  the  court  cannot  go  far  amiss  in  giving  credence  to  the 
reasonableness  and  necessity  of  each  of  them.  A  complication  arises 
from,  the  method  which  plaintiff  employed  in  keeping  its  account  of 
tins  work.  It  appears  that,  after  Doyle  abandoned  the  work,  the 
plaintiff,  as  it  progressed  with  it,  varied  from  particular  specifica- 
tions, in  the  respects  specified  in  the  defendant's  answer,  by  using 
ctttain  enamel  brick  where  light  buff  brick  were  specified,  and  by 
tunng  cement  in  place  of  mortar  for  certain  parts  of  the  work,  and  by 
Bobi^tutiDg  certain  other  kinds  of  brick  where  hollow  brick  were 
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specified,  and  in  setting  certain  terra  cotta  which  was  not  specified 
in  the  Dojle  contract.  In_  making  ap  and  stating  its  account  of  the 
material  fnmished  and  work  done,  plaintiff  embraced  all  the  work 
done  by  it  in  one  account,  and  gives  credit  to  the  defendants  for  all 
the  excess  in  value  of  the  work  not  included  in  the  Doyle  contract, 
over  and  above  the  value  of  the  work  called  for  by  that  contract.  I 
am  satisfied  from  the  evidence  that  full  credits  were  allowed  to  the 
defendants  for  them,  and  that  the  amount  sued  for,  namely,  f4.765.93, 
IK  the  reasonable  value  of  the  materials  necessarily  furnished  and  the 
labor  necessarily  done  by  the  plaintiff  in  furnishing  the  materials 
and  doing  the  very  work  which  Doyle  ought  to  have  done,  but  failed 
to  do. 

The  next  issue  tendered  by  the  answer  is  that  Doyle  waived  the 
three-days  notice  required  to  be  given  to  himself  by  article  5  of  the 
contract  already  quoted,  and  waived  the  certificate  therein  provided 
for  on  the  part  of  the  architect,  and  that  the  plaintiff  proceeded  to 
do  the  work  without  giving  the  defendant  trust  comjwny  notice  of  the 
fact  of  such  waiver  by  Doyle,  or  that  Doyle  had  abandoned  his  work. 
A  true  construction  of  the  provisions  of  article  5  of  the  contract,  in 
relation  to  the  giving  of  the  three-days  notice  to  Doyle,  and  requiring 
the  certificate  of  the  architect,  seems  to  me  to  be  that  when  the  owner, 
which  in  this  case  is  the  plaintiff,  should,  at  any  time  during  the 
]>rosecution  of  the  work  by  Doyle,  become  dissatisfied  with  it,  and 
determine  to  take  it  out  of  his  bands  while  be  was  proceeding  to  do 
the  work,  and  claiming  that  he  was  conforming  to  the  requirements 
of  the  contract  in  so  doing,  before  taking  it  out  of  his  bands,  under 
such  circumstances,  it  should  have  a  certificate  of  the  architect  to 
the  effect  that  Doyle  was  not  conforming  to  the  contract,  and  after- 
wards should  give  to  him  (Doyle)  three  days'  notice  before  it  (the 
plaintiff)  should  be  at  liberty  to  take  possession  of  the  work  and  pro- 
ceed to  finish  it 

The  facts  as  disclosed  by  the  pleadings  and  the  proof  do  not  fall 
within  the  provisions  of  the  contract,  as  so  construed.  The  plead- 
ings show,  and  the  evidence  proves  beyond  question,  that  there  was 
no  dispute  between  the  plaintiff  and  Doyle  in  relation  to  the  non- 
performance of  his  contract.  He  scarcely  began  work  under  it.  He 
says  in  his  testimony  that  he  did  only  five  or  six  days'  work.  He 
voluntarily  abandoned  the  performance  of  bis  contract.  Under  such 
circumstances,  the  requirement  of  a  certificate  by  the  architect  of  a 
failure  to  do  the  work  in  accordance  with  the  requirements  of  the 
contract  was  inapplicable,  and  the  three-days  notice  on  the  part 
of  the  owner  to  Doyle  that  the  owner  would  jtroceed  with  the  work 
was  not  required.  It  follows  that,  if  no  such  notice  or  certificate  was 
required,  the  surety  in  the  bond  wa»  entitled  to  no  notice  that  they 
were  not  given,  or  that  they  were  waived.  It  is  also  to  be  observed 
that  there  is  no  provision  of  the  contract  requiring  any  notice  to  be 
given  to  the  trust  company  of  the  fact  of  such  want  of  certificate,  or 
of  such  notice  to  Doyle,  or  of  the  fact  that  Doyle  had  abandoned  his 
contract;  and  I  know  of  no  legal  principle,  in  the  absence  of  saeb  a 
provision  of  the  contract,  which  requires  the  obligee  in  a  bond  to  give 
formal  notice  to  a  surety  of  a  breach  of  the  condition  of  the  bmid. 
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Bat  if  the  threcKiays  notice  in  question  and  the  certificate  of  tlie 
architect  were  required,  it  being  only  for  the  benefit  of  the  contractor, 
Doyle,  his  waiver  theretrf,  as  shown  by  the  evidence,  under  the  pe- 
caliar  facts  of  this  case,  amounting,  as  it  does,  to  evidence  of  actual 
notice,  is  so  immaterial  and  inconsequential  a  matter  as  will  not 
affect  the  surety's  liability;  and,  if  it  were  necessary  to  give  formal 
notice  to  the  surety  of  a  breach  of  the  condition  of  the  bond,  th«' 
answer  of  the  surety  shows  that  it  was  fully  advised  thereof  as  soon 
as  the  plaintiff  undertook  to  do  the  work  in  question,  and  this,  accord- 
ing to  the  proof,  was  on  or  very  near  to  the  day  of  Doyle's  actual  aban- 
donment of  it. 

The  next  issue  tendered  by  the  answer,  namely,  that  the  plaintiff, 
by  undertaking  itself  to  do  Doyle's  work,  instead  of  employing  some 
other  person  or  persons  to  do  it,  discharged  the  surety,  necessitates 
a  consideration  of  the  Qontract  between  the  plaintiff  and  the  defend- 
ant Doyle,  and  especially  of  article  5  thereof,  which  is  set  forth  in 
the  answer.  By  reference  thereto  it  appears  that,  in  the  event  of 
failure  on  the  part  of  Doyle  to  furnish  the  necessary  workmen  and 
material  and  ta  perform  his  contract,  "the  plaintiff  * ,  *  "  shall 
be  at  liberty  *  *  *  to  provide  any  snch  labor  or  materials, 
*  •  •  and  to  enter  upon  the  premises  and  take  possession,  ftw  the 
purpose  of  completing  the  work  comprehended  under  such  contract, 
of  all  materials,  tools,  and  appliances  thereon,  and  to  employ  any 
other  person  or  persons  to  finish  the  work  and  to  provide  the  mate- 
rials therefor."  It  is  contended  that  this  phraseology,  "and  to  employ 
any  other  person  or  persons,"  ett,  evinces  an  intention  on  the  part 
of  the  contracting  parties  to  make  the  employment  of  some  person 
or  persons  other  than  the  plaintiff  the  exclusive  method  of  doing 
the  work,  in  the  event  that  Doyle  failed  to  do  it.  I  cannot  agree 
to  tbia  construction  of  the  contract  In  my  opinion,  ample  authority 
had  been  conferred  upon  the  plaintiff  by  language  preceding  this 
clause,  so  that  the  particular  language  relied  upon  by  the  defendants 
should  be  held  to  enlarge,  rather  than  limit,  the  authority.  The 
intention  of  the  parties  manifestly  was  to  authorize  the  plaintiff  either 
to  do  the  work  itself  or  to  employ  others  to  do  it.  This  construc- 
tion is  reinforced  by  the  language  employed  in  the  latter  part  of 
article  5,  where  reference  is  made  to  the  expense  to  be  incurred  by 
the  plaintiff  "in  finishing  the  work."  Such  being  my  construction 
of  the  contract,  it  follows  that  the  bare  fact  that  the  plaintiff  pro- 
ceeded by  and  through  its  own  ofScers  and  agents  to  do  the  work 
which  Doyle  hsid  fail^  to  do,  instead  of  employing  some  outside  per- 
sons to  do  the  same,  constitutes  no  defense. 

The  next  issue  tendered  by  the  answer  is  whether  the  changes 
made  by  the  plaintiff  in  executing  the  details  of  the  work,  as  already 
specified,  after  Doyle  had  abandoned  it,  constitute  any  defense  on 
,the  part  of  the  surety.  Plaintiff's  cause  of  action  accrued  at  the 
time  Doyle  abandoned  the  work,  and  such  abandonment  constitutes 
the  breach  of  the  bond  sued  on  in  this  case.  While  the  court  must 
carefully  consider  any  and  all  changes  made  in  the  progress  of  com- 
pleting the  work  by  the  plaintiff,  with  a  view  of  accurately  ascertain- 
ing the  actual  cost  of  finishing  the  very  work  contracted  to  be  done 
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by  Doyle,  it  cannot,  in  my  opinion,  treat  these  changes  as  modifica- 
tions of  the  contract  between  plaintifiE  and  defendant  Doyle.  Before 
plaintiff  undertook  the  work,  the  contract  had  been  broken  by  Doyle, 
and  plaintiff's  rights  and  Doyle's  obligations  ander  it  had  become 
fixed.  If  plaintiff  made  any  changes  in  the  details  of  the  work  in 
the  progress  of  completing  it,  they  were  not  made  as  a  result  of  any 
agreement  between  it  and  Doyle,  such  as  usually  operate  to  dis- 
charge a  surety,  and  such  changes  imposed  no  new  or  modified  obliga- 
tions upon  Doyle.  He  had  already  failed  to  perform  his  contract,  and 
abandoned  the  work,  and  plaintiff's  cause  of  action  bad  arisen  there- 
upon, and,  in  my  opinion,  the  surety's  liability  is  in  no  manner  af- 
fected by  the  fact  tiiat  plaintiff,  while  it  was  doing  the  very  work 
which  Doyle  had  contracted  to  do,  did,  of  its  own  motion,  some  other 
things,  for  the  doing  of  which  no  claim  is  made  against  Doyle  or  his 
surety.  The  evidence  offered  by  the  defendant  to  prove  the  changes 
referred  to  at  the  trial  wa^  on  the  objection  of  the  plaintiff,  mled  out, 
and  I  think  no  error  was  committed  in  so  doing. 

I  have  now  considered  and  disposed  of  the  several  issues  raised  by 
the  pleadings  in  the  case,  but  another  question  is  seriously  debated  by 
counsel  for  the  defendant  trust  company,  and  that  is  that  the  plain- 
tiff's petition  fails  to  state  a  cause  of  action,  in  this:  that,  after  set- 
ting forth  so  much  of  article  5  of  the  contract  between  the  plaintiff 
and  Doyle  as  has  already  been  quoted,  the  plaintiff  proceeds  and 
copies  the  balance  thereof  in  its  petition,  as  follows:  "The  expense 
incurred  by  the  owner  [George  A,  Fuller  Company],  as  herein  pro- 
vided, either  for  furnishing  materials  or  for  finishing  the  work,  and 
any  damages  incurred  through  such  default,  shall  be  audited  and 
(certified  by  the  architect,  whose  certificate  thereof  shall  be  conclu- 
sive upon  the  parties."  It  is  contended  in  argument  that,  in  this 
suit  on  a  bond  to  secure  the  faithful  performance  of  this  contract, 
there  can  be  no  recovery  against  Doyle,  or  the  trust  company  as 
surety,  on  the  bond,  without  an  averment  that  the  damages  incurred 
by  Doyle's  default  had  been  audited  and  certified  by  the  architect. 
This  stipulation  of  the  contract  relates  to  the  amount  of  recovery, 
and  not  to  the  right  of  recovery.  It  is  that  kind  of  a  stipulation 
which  the  plaintiff,  if  it  desired  to  avail  itself  of  it  as  a  right  con- 
ferred upon  it  by  the  contract,  should  have  pleaded,  and  alleged  the 
award  made  by  the  architect,  and  relied  upon  this  award  as  its  meas- 
ure of  damages.  The  plaintiff  having  failed  to  do  so,  the  defendants 
might  have  pleaded  this  stipulation,  and  claimed  under  it,  but  in 
doing  BO  must  have  pleaded  the  facts  as  the  basis  of  the  ri^t.  In 
this  case  neither  party  by  their  pleadings  claim  under  this  stipula- 
tion. On  the  contrary,  a  distinct  and  positive  issue  is  tendered  by 
the  plaintiff  as  to  reasonable  value  of  the  work  required  to  be  done 
by  the  plaintiff  to  perform  Doyle's  contract.  This  issue  was  ac- 
cepted by  the  defendants  in  and  by  their  general  denial,  and  insisted 
upon  by  their  counsel  as  the  issue  at  the  trial  of  the  case.  Each 
and  both  of  the  parties,  by  their  pleadings  and  conduct  at  the  trial, 
must  therefore  be  held  to  have  waived  the  benefits  of  this  strpniation. 
This  was  the  view  entertained  by  the  court  at  the  trial,  and.  in  har- 
mony with  it,  the  objection  of  defendants'  counsel  to  plaintifTs  offer 
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to  prove  the  award  of  the  architect  -was  sustained,  and  plaintiff  was 
required  to  stand  on  the  issue  of  reasonable  valne.  as  then  insisted 
opon  by  the  defendants'  counsel.  Because,  therefore,  conformity  to 
the  requirement  of  the  stipulation  in  question  did  not  affect  the  right 
of  recovery,  but  only  the  remedy  or  the  amount  of  recovery,  and  be- 
cause the  parties,  notwithstanding  the  stipulation,  deliberately  joined 
issues  on  the  reasonable  value  of  the  work  done  by  plaintiff  in  the  per- 
formance of  the  work  required  of  Doyle  under' his  abandoned  con- 
tract, it  cannot  now  be  held  that  the  petition  failed  to  state  a  cause 
of  action. 

The  plaintiff  having  offered  no  evidence  to  sustain  its  claim  for 
liquidated  damages  by  reason  of  the  delay  in  the  completion  of  the 
building  resulting  from  Doyle's  default,  there  is  no  occasion  for  any 
refer«ice  to  that  part  of  plaintiff's  petiHon  or  the  issues  raised  there- 
by. There  will  be  a  judgment  for  the  plaintiff  in  this  case  for  the 
amount  of  f4,765.93,  with  interest  thereon  from  the  date  of  the  in- 
stitution of  this  suit. 


BALL  V.  WARRINGTON. 
(Circuit  Ck>urt,  E.  D.  Pennsylyania.    May  7,  1808.) 

L  Plkadiko — Affidavit  of  Defense — Conclusioks  of  Law. 

In  an  affidavit  of  defense  to  an  action  on  a  judgment,  an  allegation 
that  such  judgment  "was  fraudulently  and  coUuslvely  obtained  by  the 
said  plaintiff"  Is  too  general  to  be  of  any  weiglit,  In  ibe  absence  of  any 
allegations  of  fact  to  base  it  on. 

i,  Baioe— Kbs  Judicata. 

In  an  action  on  a  judgment,  an  affidavit  of  defense  averring  that  the 
canse  of  action  on  which  the  judgment  was  founded  was  fraudnlent,  and 
th&t  plaintiff  had  knowledge  thereof.  Is  conclnslvely  refuted  by  an  amend- 
ment to  plaintiff's  pleading  alleging  a  judgment  affirming  th^  Judgment 
sued  on. 

9,  Pibadisg—Amexdments— Affidavit  of  Deff.kse— Motion  for  Judgment. 
In  a  suit  In  Pennsylvania  by  a  judgment  creditor  of  a  Kansas  coriwjra- 
tlon  to  enforce  a  stoclsholder's  liability,  where  the  affidavit  of  defense  al- 
leged that  plaintltTs  judgment  was  fraudulent,  irregular,  and  void,  held, 
ttut  a  delay  of  nearly  ttve  years  In  moving  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  was  justified  by  the  pendency  of  a  decision  of  the 
supreme  court  of  Kansas,  whereby  said  ludgment  was  at  length  declared 
valid;  and,  such  decision  being  set  up  In  an  amended  claim,  held,  further, 
that  plaintiff  was  entitled  to  judgment  on  his  motion  unless  the  affidavit 
were  amended  within  a  specified  time. 

i  Bervicb  of  Process— Cokporations. 

Under  the  Kansas  statute  providing  that  a  summons  against  a  corpdra- 
tlon  may  be  served  on  "the  president  •  •  •  or  other  chief  officer,"  a 
service  on  the  vice  president  Is  sufficient. 

This  was  an  action  by  William  E.  Ball,  a  citizen  of  Kansas,  against 
Anna  M.  Warrington,  a  citizen  of  I'ennsylvauia,  to  enforce  an  alleged 
liability  of  defendant  as  a  stockholder  in  a  Kansas  corporation. 

8.  Morris  Wain  and  A.  U.  Barnard,  for  plaintiff. 

E.  Spencer  Miller  and  Charles  F.  Warwick,  for  defendant. 

DALLAS,  Circait  Judge.  This  is  an  action  brought  to  enforce  an 
alleged  liability  of  the  defendant  as  a  stockholder  in  a  corporation 
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of  the  state  of  Kansas,  lurder  certain  constitutional  and  statutory 
provisions  of  that  state.  The  plaintiff  alleges  that  he  has  obtained 
a  judgment  against  the  corporation  in  question  in  a  Kanisas  court, 
upon  which  execution  has  been  issued  and  returned  onsatisfied. 
Upon  May  1,  1893,  an  afBdavit  of  defense  waa  filed,  wherein  it  wiis 
averred  that  the  judgment  abore  referred  to  was  rendered  in  a  suit  in 
which  the  service  of  process  for  appearance  had  not  been  lawful ,  and 
also  that  the  instrument  of  writing  upon  which  that  judgment  was 
founded  "was  a  fraud  against  the  same  [the  corporation]  and  the 
stoclcholders  thereof,"  and  that  "plaintiff  in  the  present  action  knew 
of  all  the  facts  constituting  the  said  fraud,"  etc.  To  this  there  was 
added  the  averment  that  "the  judgment  recovered  in  the  said  dis- 
trict court  of  the  Ninth  judicial  district  of  the  state  of  Kansas  waa 
fraudulently  and  collusively  «btalned  by  the  said  plaintiff."  but  to 
this  general  statement  no  weight  can  be  attached.  Except  as  it  may 
be  regarded  as  ha\1ng  reference  to  the  more  particular  allegation  of 
fraud  which  precedes,  but  does  not  support  it,  it  fails  to  point  cot — 
explicitly  or  otherwise — the  facts  constituting  the  fraud  and  col- 
lusion intended  to  be  alleged.  Kneedler  v.  Woodruff,  1  "VVklv.  Notes 
Cas.  42;  Ephrahn  v.  Pollock,  Id.  102;  Starr  v.  Phillips,  Id.  471.  On 
October  17,  1893,  a  plea  was  filed,  and  a  rule  to  take  depositions  on 
behalf  of  the  plaintiff  was  entered.  Nothing  further  was  done  until 
March  8, 1898,  when  the  plaintiff,  by  leave  of  court,  filed  an  amended 
statement.  The  order  permitting  this  amendment  gave  the  defend- 
ant 15  days  in  which  to  file  a  further  affidavit  of  defense;  reserving  to 
her,  however,  the  right  to  insist  that  she  could  not  lawfully  be  re- 
quired to  file  any  other  or  further  afBdavit  of  defense,  and  none  has 
in  fact  been  filed.  Under  these  circumstances,  the  plaintiff  now 
moves  for  judgment  for  want  of  a  suflScient  affidavit  of  defense. 

The  amended  statement  of  claim  does  not  change  the  plaintiff's 
cause  of  action  as  originally  presented.  It  adds  nothing,  in  sub- 
stance, but  an  allegation  that  since  the  original  statement  was  filed 
the  court  of  last  resort  of  the  state  of  Kansas  has  decided  that  the 
judgment  in  question  was  regular  and  valid.  The  effect  of  the  amend- 
ment, therefore,  is  merely  to  bring  to  the  actual  knowledge  of  this 
court  a  decision  which,  in  my  opinion,  should  be  judicially  noticed; 
and  I  see  no  reason  why  this  may  not  be  done  upon  the  present  motion 
as  well  as  upon  a  trial  of  the  case.  The  delay  which  has  occurred 
in  making  the  motion  does  not  preclude  the  court  from  entertaining 
it.  .  It  was  postponed — properly,  I  think — to  await  the  re-iditlon  of 
the  judgment  of  the  Kansas  court  alreadv  mentioned.  Jones  v. 
Gordon  (Pa.  Sup.)  16  .\tl.  862;  Wetherill  v.  Stillman,  65  Pa.  St.  10.=;. 
In  the  case  first  cited  it  appears  from  the  record,  though  not  from 
the  report,  that  a  plea  had  been  filed;  and  in  the  other,  although  there 
had  been  a  discharge  or  withdrawal  of  a  previous  rule  for  judgment, 
and  plea  pleaded,  a  judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  entered  nearly  two  years  after  the  action  had  been  com- 
menced. In  view  of  what  has  been  said,  the  affidavit  of  defense  in 
this  case  is  clearly  insufficient.  The  judgment  set  out  in  the  amended 
claim  completely  and  conclusively  refutes  it.  But,  as  plaintiff's  coun- 
sel concede  that  defendant  should  be  afforded  further  oHJortunity  to 
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file  an  additional  affidavit,  sufficient  time  for  that  purpose  will  be  al- 
lowed, in  accordance  witli  the  practice  approved  by  the  supreme 
court  of  Pennsylvania  in  Jones  v.  Gordon,  supra.     It  was  there  said: 

•The  act  of  1887  authorizes  the  service  of  a  copy  of  plaintiff's  claim  on  the 
dpfendant,  and  requires  hlui  to  answer  under  oath.  Amendments  are  liberally 
allowed  In  our  practice.  Where  an  amended  statement  has  been  fll«>d  with 
leave  of  the  court,  it  is  competent  for  the  court  to  malce  such  order  for  per- 
mnal  service  thereof,  and  for  the  defendant's  replj,  as  the  Justice  of  the  case 
may  require.  The  plain  purpose  of  the  act  of  assembly  is  to  reach  the  real 
point  in  dispute  by  the  most  direct  road,  and  In  the  most  expeditious  manner 
consLstent  with  a  due  regard  to  the  rights  of  the  parties.  \Ve  see  no  olijec- 
tlon  to  such  a  construction  as  shall  secure  this  purpose,  and  we  aocordiugly 
hold  that  the  court  allowing  an  amendment  in  the  statement  may  provide  by 
rule  or  order  for  its  actual  service,  and  for  Judgment  for  want  of  a  reply 
within  such  reasonable  time  as  it  may  fix." 

The  defendant  is  allowed  15  days  in  which  to  file  an  additional  affi- 
davit of  defense,  and,  in  default  thereof,  judgment  for  the  plaintiff 
and  against  the  defendant  for  want  of  a  sufficient  affidavit  of  defense 
may  be  entered. 

(June  24,  1898.) 

The  affidavit  filed  on  May  1,  1893,  set  up  as  a  defense  that  the 
Kansas  judgment  which  is  the  basis  of  the  present  suit  was  founded 
upon  a  fraudulent  claim,  not  that  the  court  by  which  that  judgment 
was  entered  had  been  fraudulently  misled.  Consequently,  the  fraud 
alleged  being  one  which  was  triable  by  that  court  and  in  that  proceed- 
ing, I  held  that  the  subsequent  decision  of  the  court  of  last  resort  of 
the  state  of  Kansas  that  the  judgment  here  attacked  was  regular  and 
valid  completely  refuted  the  assertion  of  its  invalidity.  Two  addi- 
tional affidavits  of  defense  have  since  been  filed,  and  their  sufficiency 
\B  contended  for  on  grounds  which  are  well  stated  and  ably  argued  in 
the  briefs  submitted  on  behalf  of  the  defendant. 

The  objection  that  the  summons  was  not  served  in  accordance  with 

the  law  of  Kansas  is,  in  my  opinion,  not  well  taken.     The  statute 

of  that  state  provides  that  "a  summons  against  a  corporation  may  be 

]         Bcned  upon  the  president,     *    *     •    or  other  chief  officer."    Gen. 

I         St.  1868,  c.  80,  §  68.     In  the  instance  in  question  the  return  is,  "De- 

j         livered  a  copy  to  John  Reese,  vice  president."    I  think  that  in  general 

;         the  vice  president  of  such  a  corporation  is  to  be  regarded  as  one  of  its 

I         chief  officers,  and  I  do  not  perceive  that  section  12!)  of  chapter  23  of 

I         the  General  Statutes  of  Kansas  of  1808  varies  this  general  rule.    It 

provides  that  the  directors  shall  designate  a  president  and  a  secretary. 

bat  it  does  not  prohibit  the  corporation  from  also  ha\1ng  a  vice 

president.     Moreover,  I  deem  it  proper  to  follow  the  decision  of  the 

(         Kansas  court,  by  which  it  was  said,  "The  service  of  smnmons  in  the 

case  is  regular,  and  as  required  by  law."    This,  it  is  true,  was  said  by 

the  court  of  first  instance;   but  the  court  of  renew,  in  remanding 

the  cause,  also  held  that  "the  judgment  was  valid,"  and,  without  so 

holding,  it  could  not  have  disposed  of  the  case  as  it  did. 

I  am  not  convinced  by  the  further  argument  which  has  been  ad- 
dressed to  me,  that  the  alleged  fraudulent  character  of  the  original 
cause  of  action  may  be  interposed  in  this  proceeding.  The  cases 
cited  in  8upi)ort  of  that  proposition  do  not,  in  my  opinion,  sustain  it 
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Schrader  v.  Bank,  133  TJ.  S.  67, 10  Sop.  Ct.  238,  is  plainly  distinguish- 
able from  the  present  case.  If  it  could  be  given  the  effect  now  son^t 
to  be  ascribed  to  it,  it  would,  I  think,  conflict  with  the  law  as  gen- 
erally laid  down,  and  especially  by  the  courts  of  Kansas,  in  cases 
which  are  cited 'upon  the  plaintifTs.  brief,  but  which  need  not  be  here 
mentioned.  Schrader  v.  Bank  was  in  several  respects  essentially 
different  from  the  present  case.  It  arose  under  the  statute  relating 
to  national  banks,  and  the  decision  was  put  mainly  upon  the  ground 
that  under  that  statute  the  individual  liability  which  it  imposes  upon 
stockholders  is  restricted  to  such  contracts,  debts,  and  engagements 
as  had  been  duly  contracted  in  the  ordinary  course  of  its  business, 
and  that  when  the  bank  went  into  liquidation  there  was  no  authority 
on  the  part  of  its  officers  to  transact  any  business  in  the  name  of  the 
bank,  so  as  to  bind  its  shareholders,  except  that  which  is  implied 
•  under  the  duty  of  liquidation.  That  case  is  clearly  without  perti- 
nency to  this  one.  The  plaintiff's  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  is  made  absolute. 


UNITED  STATES  v.  STANTON. 

(Olrcalt  Court  of  Appeals,  Second  Circuit.    March  10,  1S08.) 

No.  9. 

UNrTBO  States  Attorneys— Compensation. 

Under  Rev.  St  8  835,  a  UnlteJ  States  attorney  Is  entitled  to  all  the  fees  and 
emoluments  of  bis  office,  when,  In  addition  to  the  amount  of  tals  necesaaiT' 
expenses,  they  do  not  exceed  $6,0UO  per  annmn. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

This  was  a  petition  by  Lewis  E.  Stanton  to  recover  from  the  Unit- 
ed States  certain  fees  claimed  to  have  been  earned  by  him  as  Unit- 
ed States  attorney.  The  court  below  gave  judgment  in  plaintiff's 
favor  for  |1,496.82  (75  Fed.  357),  and  the  United  States  have  ap- 
pealed. 

Chas.  W.  Comstock,  U.  S.  Atty. 

Lewis  E.  Stanton,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  court  below  that  ft  Is  the 
meaning  of  section  835  of  the  Revised  Statutes  of  the  United  States 
that  the  United  States  attorney  is  entitled  to  all  of  the  fees  and 
emoluments  of  his  office,  when,  in  addition  to  the  amount  of  his  nec- 
essary expenses,  they  do  not  exceed  the  sum  of  16,000  per  annum. 
As  it  now  appears  that  the  defendant  in  error  had  not  received  the 
amount  of  the  items  in  controversy  from  the  emoluments  of  bis 
office,  the  judgment  shonld  be  affirmed. 
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SILL  T.  UNITED  STATES. 

UNITED  STATES  v.  SILL. 

(Oircalt  Court  of  Appeals,  Second  Circuit    AprU  7.  1898.) 

Nos.  77  and  78. 

t  District  Attobxbt—Febs— Clerk  Hire. 

A  district  attorney  is  entitled  to  recover  for  derk  hire.    U.  S.  t.  Stanton, 
87  Fed.  698,  followed, 
i  Same— Extra  Sekvicks— Compensation. 

A  district  attorney  is  not  entitled  to  extra  compensation  for  serrices  ren- 
dered In  examluing  titles  to  sites  for  public  buildings.  U.  S.  T.  Ady,  22  C. 
C  A.  ias,  7t>  Fed.  359,  foUowed. 

8.  Same— Attbndino  Court. 

Section  824  of  tbe  Itevised  Statutes,  whlcb  allows  compensation  to  a  dis- 
trict attorney  for  each  day  of  the  term  wliere  court  Is  held  at  a  place  other 
tban  his  place  of  abode,  is  limited  by  the  act  of  congress  of  Mardi  3,  1887 
(24  Stat  .^>U9,  541,  c.  3U2),  to  each  day  when  the  court  is  opened  by  the  Judge 
for  business,  or  business  is  actually  transacted  in  the  court. 

1  Same— lilxAMiMATioN  of  Internal  Kgvenue  Cases  not  Prosecuted. 

A  district  attorney  is  entitled  to  compensation  fur  services  rendered  In  In- 
vestigating violations  of  the  customs  laws  reported  to  him  by  a  collector  in 
accordance  with  section  838  of.  the  Itevised  Statutes,  and  In  vrhicb  he  de- 
termined that  no  prosecution  should  be  Instituted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

George  G.  Sill,  per  se.    . 

Chas.  W.  Comstock,  U.  S.  Atty. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CTJBIAM.  These  writs  of  error  involve  the  right  of  the 
United  States  attorney  for  the  district  of  Connecticut  to  recover 
the  following  items  disallowed  in  his  accounting  by  the  accounting 
officers  of  the  treasury:  (1)  Disbursements  for  clerk  hire;  (2)  opin- 
ions and  serrices  as  to  title  to  post  office  building  sites;  (3)  per 
diem  fees  for  attending  terms  of  the  circuit  and  district  courts 
held  at  places  other  than  his  place  of  abode;  (4)  fees  for  examina- 
tion of  internal  revenue  cases  reported  to  him  by  the  collector,  in 
which  he  determined  that  no  prosecution  should  be  instituted. 

As  to  the  first  item,  the  case  is  controlled  by  the  decision  of  this 
court  in  U.  S.  v.  Stanton  (decided  at  this  term)  87  Fed.  698,  where 
we  concurred  in  the  opinion  of  Judge  Khipman  in  37  Fed.  252,  and 
adjudged  that  the  disbursements  should  be  allowed. 

As  to  the  second  item,  we  approve  of  the  decision  of  the  cir- 
cuit court  of  appeals  in  U.  S,  v.  Ady,  22  C.  C.  A.  223,  76  Fed.  359, 
where  the  reasons  why  there  can  be  no  compensation  for  such 
services  are  convincingly  stated. 

The  third  item  is  claimed  under  section  824  of  the  Revised  Stat- 
utes, which  allows  compensation  to  a  district  attorney  "for  each 
day  of  his  necessary  attendance  in  the  courts  of  the  United  States, 
when  the  court  is  held  at  the  place  of  his  abode,  five  dollars;  and 
for  his  attendance  when  the  court  is  held  elsewhere,  five  dollars  for 
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each  day  of  the  term."  The  court  below  allowed  the  per  diems 
because  upon  the  days  in  question  the  courts  were  open  by  the  or- 
der of  the  court,  and  the  district  attorney  was  constructively  in  at- 
tendance. Neither  the  judge  nor  the  district  attorney  was  in  ac- 
tual attendance  upon  these  days,  and  the  court  was  in  session  only 
in  the  sense  that  the  term  had  not  been  formally  adjourned.  The 
section  was  considered  in  U.  S.  v.  Smith,  158  U.  S.  .346,  15  Snp. 
Ct.  846,  to  authorize  an  allowance  per  diem  to  the  district  attor- 
ney when  the  court  is  held  at  a  place  other  than  his  place  of  abode, 
whether  he  was  actually  in  attendance  or  not,  "since  he  is  pre- 
sumed to  be  present  at  each  term  for  the  protection  of  the  inter- 
ests of  the  government."  In  this  case,  however,  the  court  was 
speaking  of  attendance  at  an  ordinary  term  of  court, — a  term  at 
which  the  judge  and  all  the  officers  are  expected  to  be  present. — 
and  did  not  have  occasion  to  refer  to  the  act  of  congress  of  March 
3,  1887  (24  Stat.  509,  541,  c.  362),  which  provides  as  follows: 

"Xor  shall  any  part  of  any  money  appropriated  be  used  In  jmyniont  of  a  per 
diem  compensation  to  any  attorney,  clerk  or  marshal  for  attendance  in  court  ex- 
cept for  days  when  the  court  Is  opened  by  the  j«df?e  for  bnsiness,  or  bnsinena  to 
actually  transacted  In  the  court,  and  when  they  attend  under  secOomi  five  hni>- 
dred  and  eighty  three,  five  hundred  and  el^ty  four,  six  hundretl  and  seventy  one, 
six  hundred  and  seventy  two  and  two  thousand  and  thirteen  of  the  Revised  Stat- 
utes which  fact  shall  be  certified  in  the  approval  of  their  accounts." 

When  these  officers  attend  under  sections  583,  584,  671,  and  672, 
they  are  present  to  adjourn  court  because  of  the  absence  of  the 
judge.  We  think  it  was  the  purpose  of  the  act  of  1887  to  disal- 
low per  diem  fees  for  constructive  attendance  on  occasions  not 
covered  by  the  enumerated  sections,  when  there  is  no  judge  in  at- 
tendance for  the  transaction  of  judicial  business.  The  interests  of 
the  government  cannot  require  the  district  attorney  to  be  present 
when  no  officer  is  in  attendance  who  can  exercise  any  judicial  func- 
tion, and  when  the  court  is  only  open  or  in  session  for  the  purpose 
of  making  clerical  entries  in  the  books  or  records,  or  of  being  ad- 
journed from  day  to  day.  Within  the  meaning  of  the  section,  the 
court  is  not  opened  by  a  judge  when  he  is  not  in  attendance,  and 
it  is  opened  merely  to  be  adjourned  by  a  clerk  or  marshal  upon  his 
order;  otherwise  there  would  have  been  no  reason  for  including 
sections  583,  584,  671,  and  672  in  the  enumerated  sections  of  the 
act. 

The  fourth  item  is  for  services  rendered  pursuant  to  section  S.18 
of  the  Revised  Statutes,  similar  to  those  in  controversv  in  U.  S. 
V.  Bashaw,  4  U.  S.  App.  360,  1  C.  C.  A.  353,  and  50  Fed.  749.  and 
subsequently  considered  in  152  U.  S.  436,  14  Sup.  Ct.  638.  In  the 
Hashaw  Case,  however,  the  seci-etary  of  the  treasury  did  not  fix 
the  sum  which  he  deemed  a  just  and  reasonable  allowance  for  the 
services.  In  this  case  he  did  so.  The  question  whether  a  district 
attorney  is  entitled  to  an  allowance  for  such  services,  under  the 
terms  of  the  section,  has  been  variously  decided  by  the  district 
courts.  It  was  decided  affirmatively  by  the  circuit  court  of  ap- 
peals for  the  Eighth  circuit  in  the  Bashaw  Case,  and  was  not  de- 
cided by  tlie  supreme  court  when  that  case  was  before  it.  Unless 
we  are  convinced  that  the  opinion  of  a  circuit  court  of  appeals  is 
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erroneous,  we  think,  upon  principles  of  comity,  this  court  should 
follow  it.  It  would  seem  that  a  district  attorney  ought  to  be 
compensated  for  such  services,  and  we  do  not  think  the  language  of 
the  section  is  necessarily  inconsistent  with  the  intention  that  he 
shall  be.  The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  render  a  judgment  in  conformity  with  this  opinion. 


SPURR  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  1,  1898.) 

No.  502. 

1.  National  Bakkb— Ovfiobro — Cbrtifioation  of  Checks  Without  Funds— 
FbssDMFTiOK  ow  Enowledgb. 

In  a  prosecution  against  a  national  bank  president  for  unlawfully  certify- 
ing checks.  It  is  not  error  to  instruct  the  jury  that  the  presumption  is  that 
he  had  knowledge  of  the  condition  of  the  account  upon  which  the  checks 
were  drawn,  where  the  same  instruction  cautions  them  that  such  presump- 
tion may  be  rebutted  by  evidence  that  the  defendant  did  not  in  fact  have 
such  luiowledge. 

t.  Saicb — Willful  Failubb  to  InrESTioATE. 

In  order  to  convict  a  national  bank  officer  of  wrongfully  certifying 
checks,  it  is  not  necessary  to  show  that  he  had  actual  knowledge  that  the 
acconnt  against  which  the  checks  were  drawn  was  not  sufficient;  it  is 
enough  if  he  wlllfnlly  refrained  from  investigation,  In  order  to  avoid 
knowledge. 

&  BvisENCB  —  Admibsibilitt  —  Sfbcolation  bt  Bank  Officer  with  Bank 

FCNDS. 

Upon  the  trial  of  the  president  of  a  national  bank  for  certifying  checks 
without  funds,  evidence  of  speculations  by  the  cashier  with  funds  of  the 
bank,  with  defendant's  knowledge,  Is  admissible  for  its  bearing  upon  the 
right  of  the  latter  to  rely  upon  the  former's  representations  as  to  the  state 
of  the  customer's  accounts. 
4  Same— To  Establish  Intent— Pebiod  of  Time  Covered. 

The  period  of  time  within  which  collateral  transactions  offered  to  show 
a  guUty  intent  must  have  occurred  is  largely  discretionary  with  the  court. 

S.  Same— Rkpctation  for  Honestt. 

Upon  the  trial  of  a  national  bank  officer  for  official  misconduct,  evidence 
as  to  the  defendant's  reputation  for  honesty  and  integrity  should  be  lim- 
ited to  such  reputation  down  to  the  time  of  the  failure  of  the  bank. 
8.  Same— Reputation  fob  Truthfulness. 

In  general,  where  no  attempt  has  been  made  to  impeach  the  defendant's 
testimony,  be  may  not  add  to  the  weight  of  his  evidence  by  evidence  of 
his  general  reputation  for  truthfulness. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Middle 
Diatrict  of  Tennessee^ 

Three  indictments  were  found  against  the  defendant,  each  of  which  con- 
tained several  counts,  for  violation  of  section  5208  of  the  Revised  Statutes. 
by  which  it  is  provided:  "It  shall  be  unlawful  for  any  officer,  clerk  or  apeut 
of  any  national  banking  association  to  certify  any  check  drawn  upon  the  asso- 
dattOD  unless  the  person  or  company  drawiii)?  the  check  has  on  deposit  with 
the  association,  at  the  time  such  check  is  certified,  an  amount  of  money  equal 
to  the  amount  speclQed  In  such  check."  By  section  13  of  the  act  of  congress 
approved  July  12,  1882,  it  is  enacted  as  follows:  "That  any  officer,  clerk 
or  agent  or  any  national  banking  association  who  shall  willfully  violate  tkf 
provisions  of  an  act  entitled  'An  act  in  reference  to  certifying  checks  by 
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national  banks,'  approved  March  8,  1869,  being  section  5208  of  the  Revised 
Statutes  of  the  United  States,  or  who  shall  resort  to  any  device  or  receive  any 
fictitious  obligation,  direct  or  collateral.  In  order  to  avoid  the  provision* 
thereof,'  or  who  shall  certify  checks  before  the  amount  thereof  shall  have 
been  regularly  entered  to  the  credit  of  the  dealer  upon  the  books  of  the 
banking  association,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  od 
conviction  thereof  In  any  circuit  or  district  court  of  the  United  States,  be 
flhed  not  more  than  five  thousand  dollars,  or  shall  be  imprisoned  not  more 
than  five  years,  or  both.  In  the  discretion  of  the  court."  The  three  Indict- 
ments found  against  the  defendant  were  consolidated  and  tried  together. 
The  several  counts  of  the  indictments  mutatis  mutandis  charge  that  "he, 
the  said  Marcus  A.  Spurr,  being  then  an  officer,  to  wit,  the  president  of  said 
the  Commercial  National  Bank,  did  willfully  violate  the  provisions  of  sec- 
tion 5208,  United  States  Revised  Statutes,  and  did,  without  the  consent  of  the 
bank,  its  board  of  directors  and  committees,  willfully,  unlawfully,  and  know- 
ingly certify  a  check  drawn  upon  said  the  Commercial  National  Bank  by 
said  company,  to  wit,  the  said  Dobbins  &  Dazey,  they,  the  said  Dobbins  & 
Dazey,  as  he,  the  said  Marcus  A.  Spurr,  well  knew,  not  having  at  said  time 
on  deposit  with  the  said  the  Commercial  National  Bank  an  amount  of  money 
equal  to  the  amount  specified  in  said  check."  etc.  The  several  counts  of 
the  consolidated  indictments  charged  the  certification  by  defendant  of  four 
checks  drawn  by  Dobbins  &  Dazey,  between  December  0,  181)2,  and  February 
13,  1893,  both  Inclusive,  on  the  Commercial  National  Bank  of  Nashville,  Ten- 
nessee, aggregating  $05,011.95.  ~The  total  amount  of  checks  of  Dobbins  A 
Dazey  certified  by  defendant  between  said  dates  was  fll0,360.54. 

The  Commercial  National  Bank  was  organized  in  1884.  Defendant  wtus 
president,  and  F.  Porterfield  was  cashier,  from  its  organization  to  its  failure, 
March  25,  1893.  The  original  capital  stock  of  the  bank  was  $200,000,  which 
was  increased  from  time  to  time  to  $500,000.  The  firm  of  Dobbins  &  Dazey 
was  engaged  in  the  purchase,  sale,  and  exportation  of  cotton.  Its  financial 
standing  and  credit  was  excellent,  but  Its  assets  consisted  only  of  money. 
choses  in  action,  and  cotton  on  hand  and  in  transit.  On  December  9,  18^ 
at  the  close  of  business,  the  individual  ledger  of  the  bank  showed  that  Dob- 
bins &  Dazey's  account  was  overdrawn  in  the  sum  of  $&4,417.97,  and  on  that 
date  the  defendant  certified  that  firm's  check  for  $16,000.  At  the  close  of 
business  December  17,  1892,  Dobbins  &  Dazey's  account  was  overdrawn  in  the 
sum  of  $51,070.65;  and  on  that  day  their  check  for  $31,000  was  certified  by 
defendant.  At  the  close  of  business  January  2,  1893,  Dobbins  &  Dazey's 
account  was  overdrawn  $77,515.59,  and,  at  the  close  of  business  the  next  day, 
$38,125.84,  on  which  day  defendant  certified  their  check  for  $40,000.  At  the 
close  of  business  February  11,  1803,  Dobbins  &  Dazey  had  overdrawn  their 
account  $49,454.59  (February  12th  was  a  holiday);  and  at  the  close  of  business 
February  13,  1893,  their  account  was  overdrawn  $68,243.73.  On  that  day 
defendant  certified  their  check  for  $9,641.95.  The  evidence  on  the  part  of 
the  government  tended  to  show  that  the  account  of  Dobbins  &  Dazey  was 
continuously  and  largely  overdrawn  upon  the  individual  ledger  during  the 
period  covered  by  the  checks  certified  by  defendant  (except  one  day  in  Janu- 
ary, 1893,  when  there  was  a  small  credit  balance),  and  that  this  fact  was 
known  to  Porterfield,  the  cashier,  and  all  the  employes  of  the  bank  under  him 
in  authority.  The  board  of  directors  of  the  bank  consisted  of  21  members. 
It  bad  two  standing  committees,  known  as  the  "Executive  Committee"  (of 
which  defendant  was  a  member),  whose  duties  were  prescribed  by  by-law 
17,  and  an  "Examining  Committee,"  with  the  powers  and  duties  pre8cril>ed 
by  by-law  28.  By-law  17  empowered  the  executive  committee  to  discount 
and  purchase  bills,  notes,  and  other  evidences  of  debt,  and  to  buy  and  sell 
bills  of  exchange,  and  required  them  to  report  at  each  regular  meeting  of  the 
l)oard  of  directors  all  bills,  notes,  and  other  evidences  of  debt  purchased  by 
them  since  their  last  regular  report  By-law  28  made  it  the  duty  of  the  ex- 
amining committee  to  examine,  four  times  a  year  or  oftener,  the  affairs  of 
the  bank,  count  its  cash,  compare  the  assets  with  the  accounts  of  the  general 
ledger,  and  ascertain  if  these  and  all  other  accounts  were  correctly  kept,  and 
whether  the  bank's  condition  corresponded  therewith,  and  whether  the  bank 
was  in  a  sound  and  solvent  condition,  eta,  and  report  the  result  of  their  ex- 
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mmliuitlon  at  tbe  next  Kgalar  meeting  of  tbe  board.  Under  by-law  8,  tbe 
cashier  was  primarily  responsible  for  all  funds,  property,  and  valuables  of 
the  bank.  Under  by-law  9,  tbe  president  wus  responsible  only  for  sucb 
funds,  property,  and  valuables  of  tbe  bank  which  stiould  come  Into  bis  hands 
as  president  Both  officers  were  required  under  these  by-laws,  respectively, 
to  giTe  security  for  the  faithful  and  honest  discbarge  of  thoJr  respective  du- 
ties. By-law  19  provided:  "That  no  officer  or  clerk  of  this  bank  shall  pay 
any  check  drawn  upon  it  or  pay  out  money  on  any  order  tmless  the  drawer 
of  such  check  or  order  shall,  at  tbe  time  of  tbe  presentation  thereof,  have 
deposited  in  the  bank  sufficient  funds  to  meet  sucb  check  or  order." 

There  was  evidepce  tending  to  show  that  defendant  had  access  to  the  books 
of  tbe  bank,  and  that  he  frequently  made  inquiries  of  the  clerks  and  book- 
keepers concerning  various  matters  and  accounts.  Tbe  only  direct  testimony 
that  defendant  was  informed  of  tbe  state  of  that  account  at  the  dates  of 
the  certifications  was  that  of  rorte.rfleld,  the  cashier,  who  testified  that  be- 
tween November  25,  1892,  and  the  failure  of  the  bank,  March  25,  1893,  be 
apprised  defendant  that  Dobbins  &  Dazey's  account  was  continuously  and 
largely  overdrawn.  Evidence  was  also  received,  as  Indicating  defendant's 
knowledge  of  the  state  of  Dobbins  &  D,azey'8  account,  that  defendant  and 
Porterfleld,  the  cashier,  were  each  engaged  in  speculation  in  cotton  futures, 
through  Dobbins  &  Dazey,  during  the  period  covered  by  the  dates  of  the 
checks  certified  by  defendant,  and  that  Porterfleld  was  so  engaged  without 
famishing  any  margins,  and  that  the  funds  of  the  bank  were  used  by  Dob- 
bins &  Dazey  in  such  speculations  without  the  knowledge  of  defendant.  The 
evidence  upon  these  points  was  conflicting^  Defendant  was  also  sworn  as  a 
witness  In  bis  own  behalf. 

For  the  purpose  of  establishing  defendant's  knowledge  and  Intent,  evidence 
was  admitted  to  show  that,  In  1886  and  1887,  Porterfleld,  with  defendant's 
knowledge,  bnt  without  the  consent  or  knowledge  of  the  bank,  its  directors 
or  committee,  used  a  large  amount  of  the  funds  and  moneys  of  the  bank  in 
the  purchase  on  speculation  of  stocks  for  the  Joint  account  of  himself  and 
defendant  and  other  persons  in  the  name  of  the  bank  or  In  his  (Porterfield's) 
name  as  cashier.  For  the  same  purpose,  evidence  was  also  admitted  bearing 
on  two  other  accounts,  one  opened  March  12,  18S0,  with  Herzfeld  &  Co., 
New  York  City,  In  the  name  of  "Frank  Porterfleld,"  separate,  and  the  other 
opened  October  3,  1889,  with  Latham,  Alexander  &  Co.,  of  New  York  City, 
In  the  name  of  "Porterfleld  &  Spurr,"  both  of  which  were  continued  down 
to  the  close  of  the  bank,  in  1893,  and  that  the  defendant  and  Porterfleld 
wefe  Jointly  Interested  in  the  speculations  Indicated  by  those  accounts  during 
the  entire  period  of  their  existence;  that  numerous  purchases  and  sales  of 
stocks,  bonds,  and  other  funds  were  made  by  them  for  their  Joint  beneflt 
on  those  accounts;  and  that  large  sums  of  the  moneys  and  funds  of  the  bank 
were  used  by  Porterfleld  without  securing  or  reimbursing  the  bank  in  such 
purchases,  with  the  knowledge  and  consent  of  defendant  after  the  accounts 
had  been  running  some  time  (not  when  they  were  opened).  There  was  also 
evidence  that  defendant  and  another  director  objected  to  opening  an  account 
with  Dobbins  &  Dazey,  on  the  ground  that  their  business  was  understood 
to  be  large,  and  would  require  the  bank  to  provide  cash  to  meet  the  checks 
of  the  firm  on  Eastern  drafts,  secured  by  bills  of  lading,  for  cotton,  and  the 
bank  might  not  always  be  able  to  provide  sufficient  funds  to  carry  the  ac- 
count; that  Dudley,  the  director  who  shared  Spurr's  objections  to  rccpivlnir  tbe 
account,  had  been  in  the  cotton  business,  and  stated  at  the  directors'  meeting 
that  Dobbins .  &  Dazey  would  be  likely  to  bverdraw  their  account;  that, 
when  the  account  was  accepted,  the  cashier  was  instructed  by  tbe  committee, 
in  defendant's  presence,  not  to  allow  Dobbins  &  Dazey  to  overdraw  their  ac- 
count, nor  to  borrow  more  than  their  line  of  credit,  which  was  .fJW.OOO,  and 
not  to  discount  their  drafts  without  bills  of  lading  attached,  and  the  cashier 
promised  obedience  to  the  order,  and  reported  to  Dudley  several  times  that 
the  account  was  profitable  and  satisfactory;  that  the  committee  understood 
and  believed  that  the  cashier  was  obeying  his  Instructions;  that  the  members 
of  both  committees  and  the  directors  had  no  information,  before  March  25. 
IS8S,  that  Dobbins  &  Dazey's  account  was  overdrawn,  or  that  they  were  de- 
positing and  discounting,  or  bad  deposited  or  discounted.  Eastern  drafts. 
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without  bills  of  lading  attached;  that  the  directors  and  committee  did  not 
regard  It  as  their  duty  to  examine  depositor's  ledger  accounts  or  the  drafts 
deposited  by  them;  that,  prior  to  and  during  the  period  covered  by  the  dates 
of  the  checks  certified  by  defendant,  Dazey.  one  of  the  firm  of  Dobbins  ft 
Dazcy,  was  conducting  a  system  of  what  is  known  among  bankers  as 
"kiting"  between-  Nashville  and  New  York,— that  Is,  he  would  draw  In  the 
firm  name  large  drafts  on  John  Monroe  &  Go.  and  Latham.  Alexander  &  Go.. 
bankers  and  brokers,  the  New  York  correspondents  of  Dobbins  &  Dazey,  and 
deposit  and  discount  such  drafts  without  bills  of  lading  attached,  and  take 
cTfdit  for  the  proceeds  as  cash  on  the  account  of  Dobbins  &  Dazey  In  one 
or  the  other  of  the  two  banks  of  Nashville  in  which  they  carried  regular 
accounts,  viz.  the  Commercial  National  Bank  or  the  First  National  Bank. 
Dazey  would  then  draw  in  his  firm's  name  checks  on  one  of  these  banks, 
generally  in  favor  of  the  Fourth  National  Bank  of  Nashville,  bat  sometimes 
on  another  bank.  These  checks  were  then  certified  by  the  Commercial  Na- 
tional Bank  or  the  First  National  Bank,  whereupon  the  Fourth  National  or 
the  American  National  Bank  would  transmit  to  New  York,  by  wire,  the  money 
to  meet  Dobbins  &  Dazey's  drafts  maturing  in  New  York,  and  the  latter  banks 
would  collect  the  amount  of  the  eheoks  from  the  Commereiul  National  or  the 
First  National  Bank,  as  the  case  might  be.  Dazey  would  then  draw  another  set 
of  drafts  in  Dobbins  &  Dazey's  name,  without  bills  of  lading  attached,  on  the 
same  drawees  in  New  York,  and  take  credit  for  their  proce«Js  as  cash  In  the 
Commercial  National  or  First  National  Bank.  He  would  then  draw  a  second 
set  of  checks  on  the  Commercial  National  Bank  or  the  First  National  Bank,  in 
favor  of  the  Fourth  National  Bank  or  the  American  National  Bank,  and  these 
would  be  certified  by  the  Commercial  or  the  First  National  Bank.  The  Fourth 
National  Bank  or  the  American  National  Bank  would  transmit  the  necessary 
amount  by  wire  to  New  York  to  meet  the  second  set  of  drafts,  and  would 
again  reimburse  themselves  by  collecting  the  several  sets  of  checks  from  the 
certifying  banks.  When  these  drafts  were  drawn  by  Dazey,  his  firm  was 
largely  overdrawn  with  the  drawees.  This  process  was  repeated  again  and 
again  for  nearly  six  months  preceding  the  failure  of  the  Commercial  National 
Bank,  during  which  time  said  bank  received  and  entered  as  cash  Dobbins  A 
Dazey's  drafts  for  $1,829,427.25,  which  had  no  bills  of  lading  attachwl;  and 
at  the  bank's  failure,  March  2S,  1SU3,  it  had  on  hand  Dobbins  &  Dazey's 
drafts  of  this  kind  to  the  amount  of  $142,000,  which  had  been  discounted  and 
credited  to  the  drawers  by  the  Commercial  National  Bank,  February  27,  1S93. 
The  jury  found  the  defendant  guilty  upon  certain  counts  of  the  consolidated 
indictments.  Motions  in  arrest  of  Judgment  and  for  a  new  trial  were  over- 
ruled, and  the  defendant  was  sentenced  to  he  imprisoned  for  two  years  and 
six  months  upon  three  counts  of  the  consolidated  Indictments,  based  on  the 
checks  certified  by  the  defendant,  January  3,  1898.  To  reverse  this  ju'''2nnent, 
the  defendant  brought  this  writ  of  error. 

John  A.  Pitts  and  B.  P.  Waggener,  for  plaintiff  in  error. 
Ed.  Baxter,  for  defendant  in  error. 

Before  BARR,  RICKS,  and  SWAN,  District  Jndges. 

SWAN,  District  Judge  (after  stating  the  facts).  The  errors  as- 
signed and  relied  upon  are  19  in  number.  Some  of  these  present 
questions  dependent  upon  the  same  principles  as  others,  and  •will  not 
be  separately  discussed. 

The  first  assignment  is  predicated  upon  the  following  exoerpt  from 
the  charge  of  the  court,  viz, : 

"It  was  the  defendant's  duty,  before  certifying  the  checks,  If  he  was  not 
Informed,  to  inform  himself  of  the  state  of  the  account  on  -which  they  were 
drawn.  From  the  existence  of  such  a  duty  you  may  draw  an  Inference  of 
fact  that  he  did  so  Inform  himself,  if  he  did  not  already  know  it.  Bat  the 
prestimption  of  knowledge  Is  not  an  absolute  one,  and  tlie  defendant  may 
show,  If  he  can,  that  he  did  not  in  fact  acquire  information  of  the  truth." 
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In  the  next  sentence  of  the  charge,  the  jury  were  instructed:    . 

".Vnd,  in  general,  if  the  d^tendaut  acted  in  good  faitb  in  mal:iug  these  cer- 
tifications, believing  tliat  the  state  of  tlie  account  of  Dobbins  &  Dazey  Justified 
it,  tie  was  not  guilty  of  ttie  offense  ctiarged.  Mere  negligence  or  carelessness, 
nnaeeompanied  by  bad  faitb,  would  not  render  him  guilty." 

The  learned  judge  had  preyiously  instructed  the  jury  that  the 
checks  had  become  the  obligations  of  the  Commercial  National  Bank 
solely  by  defendant's  certification.  The  facts  of  ceitiflcation  by 
defendant,  as  president,  and  that  Dobbins  &  Dazey  had  no  funds  in 
the  bank  at  the  times  of  the  certifications,  were  ainitted.  The  only 
question  of  fact,  therefore,  left  for  determination,  it  is  admitted,  were 
the  defendant's  knowledge  of  the  state  of  Dobbins  &  Dazey's  ac- 
count when  the  checks  were  certified;  and  his  purpose  or  intent  in 
the  certifications.  The  instruction  criticised  did  not  inform  the  jury 
that  the  effect  of  the  legal  presumption  was  to  shift  the  burden  of 
proof  to  defendant  to  negative  the  inference  of  fact,  but  was  permis- 
sire  merely,  and  left  the  jury  free  to  determine,  upon  all  the  evidence 
in  the  case,  whether,  notwithstanding  the  inference  derivable  from 
the  existence  of  the  duty,  the  defendant  had  that  knowledge  of  the 
account  which  the  court,  elsewhere  in  its  charge,  made  a  necessary 
element  of  the  offense.  Defendant's  legal  duty,  as  an  ofiBcer  of  the 
bank,  to  be  informed,  was  prima  facie  evidence  of  his  performance 
of  that  duty.  Insurance  Ck>.  v.  Pendleton,  115  U.  S.  339,  347,  6  Sup. 
Ct.  74;  Finn  v.  Brown,  142  U.  8.  71,  12  Sup.  Ct.  136.  This  was  all 
the  effect  given  it  by  the  instruction  in  question.  The  case  of  Agnew 
v.  U.  S.,  165  TJ.  S.  36,  49,  17  Sup.  Ct.  235,  approved  an  instruction 
that  an  inference  or  presumption  of  an  unlawful  intent  throws  tbe 
harden  of  proof  on  defendant. 

There  was  other  evidence,  direct  and  circumstantial,  tending  to 
show  that  defendant  knew  or  had  reason  to  believe,  at  the  times  of 
certification  of  the  checks,  that  the  account  of  Dobbins  &  Dazey 
was  largely  overdrawn.  The  case  therefore  was  not  committed  to 
the  jury  solely  upon  the  inference  predicated  upon  defendant's  oflBcial 
position  that  he  had  discharged  the  duty  it  devolved  upon  him  before 
the  acts  of  certification ;  but  the  jury  were  explicitly  instructed  that 
the  government  must  establish  the  defendant's  knowledge  of  the 
state  of  the  Dobbins  &  Dazey  account  beyond  a  reasonable  doubt,  in 
order  to  maintain  any  of  the  counts  in  the  indictment.  Nor  did  the 
last  sentence  of  the  charge  covered  by  this  assignment  put  upon 
defendant  the  disproof  of  knowledge  of  the  account  in  question.  Re- 
ferring to  the  inference  of  knowledge,  the  court  added : 

"But  the  presumption  of  knowledge  is  not  an  absolute  one,  and  the  defend- 
ant may  show,  if  he  can,  that  he  did  not,  in  fact,  acquire  Information  of  the 
tmth." 

This  certainly  deprived  that  presumption  of  any  controlling  infiu- 
ence,  in  the  minds  of  the  jury,  against  the  defendant,  and  emphasized 
its  rebuttable  nature.  But  even  if  a  hypercritical  construction,  ad- 
verse to  the  defendant,  could  be  extracted  from  this  passage  of  the 
charge  standing  by  itself,  it  is  manifest  that  its  connection  with  other 
parts  of  the  charge  clearly  negatives  any  argument  based  upon  this 
isolated  sentence. 

67F.— 45 
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2.  The  modification  of  defendant's  third,  and  the  refusal  of  his  sev- 
enth, request  for  instructions,  were  justified  by  the  fact  that  both 
were  pervaded  by  the  common  error  that  they  singled  out  particular 
circumstances,  omitted  all  reference  to  others  of  importance,  and 
sought  to  confine  the  jury  to  the  matters  narrated,  tlius  excluding 
other  evidence  which  the  jury  might  have  deemed  important  Both 
were  calculated  to  mislead  the  jury,  and  were  arguuientative.  Kail- 
way  Co.  V.  Ives,  144  U.  S.  433,  12  Sup.  Ct.  679;  Railway  Co.  v.  Leak, 
163  U.  S.  280,  16  Sup.  Ct.  1020;  Agnew  v.  U.  S.,  165  U.  8.  51,  17 
Sup.  Ct.  235;  Catts  v.  Phalen,  2  How.  382. 

3.  The  fourth  request  of  defendant  was  properly  refused.  It  not 
only  prayed  for  an  instruction  on  the  weight  of  conflicting  evidence. 
but  also  for  a  direction  to  the  jury  to  disregard  presumptive  proof 
on  the  assumption  that  it  was  rebutted  by  other  matters  of  fact. 
It  was  no  part  of  the  duty  of  the  court  to  decide  upon  the  relative 
force  of  the  facts.  Crane  v.  Morris,  6  Pet.  598,  016,  617;  Lilienthel's 
Tobacco  Co.  v.  U.  S.,  97  U.  S.  237,  268;  Kelly  v.  Jackson,  6  Pet  622. 

4.  The  refusals  of  the  defendant's  sixth  and  ninth  requests  were 
also  proper.  Both  were  fully  covered  by  the  charge  given.  The 
court  instructed  the  jury: 

"The  government  Is  bound,  In  order  to  maintain  any  of  the  counts  In  tbe 
Indictment,  to  prove  •••<*)  that  the  defendant  knew  that  there  were 
no  furfds  of  the  drawer  In  the  bank  aufilclent  to  meet  them  [the  checks)." 

Again:  "You  must  be  satisfied  from  the  proof,  beyond  a  reasonable  doubt, 
of  every  fact  essential  to  the  guilt  of  the  defendant,  of  the  specUlc  charges 
contained  In  the  indictment,  before  you  will  be  warranted  in  convicting  him. 
*  *  *  The  facts  which  are  charged  as  coustituting  guilt  must  be  so  proven 
as  to  persuade  a  clear  and  abiding  conviction  of  defendant's  guilt,— such  -con- 
viction as  is  not  shaken  by  any  reasonable  doubt  grounded  upon  the  testi- 
mony. If  yon  ore  bo  convinced  of  his  guilt,  he  should  be  convicted;  other- 
wise, not." 

The  remainder  of  the  sixth  request  was  also  fully  covered  by  the 
following  passages  in  the  charge: 

"Knowledge  of  tbe  defendant  of  the  state  of  Dobblna  ft  Daley's  account, 
when  he  certified  the-  checks,  is  thus  made  the  pivotal  question  in  the  case. 
Upon  this  question  of  knowledge,  the  court  charges  you  that  it  Is  not  neces- 
sary for  the  government  to  show  that  the  defendant  knew  of  the  lack  of 
funds  of  Dobbins  &  Dazey,  from  an  nctnal  examination  of  the  books  of  the 
bank  or  from  any  inquiries  made  at  that  time.  If  the  defendant  knew  that 
he  had  good  reason  for  believing  Dobbins  &  Dazey's  account  to  be  overdrawn, 
and  refrained  from  making  such  Inquiry  for  the  reason  that  he  knew  of  the 
condition  of  the  account,  or  because  he  was  purposed  to  certify  the  check 
without  reference  to  whether  there  were  funds  sufficient  to  meet  it  or  not. 
that  Is  sufficient;  that  Is  to  say,  If  he  shut  his  eyes  to  what  he  believed  was 
the  fart,  and  kept  himself  In  Ignorance  of  the  state  of  the  account  because 
he  believed  an  examination  would  disclose  the  facts,  this  would  be  equiva- 
lent to  express  knowledge.  Nor  is  It  necessary  to  prove  that  tbe  defendant 
knew  Jnst  what  was  the  extent  of  the  overdraft  on  Dobbins  &  Dazey's  ac- 
count, or  of  the  lack  of  funds  to  meet  the  checks.  If  he  knew  of  tbe  8tit>- 
stance  of  the  fact  that  Dobbins  &  Dazey  had  not  funds  to  meet  their  checks, 
and  that  there  was  no  warrant  for  marking  the  checks  good,  that  was  aof- 
flclent." 

This  correctly  states  the  law.  The  government  was  not  bound  to 
show  defendant  "actually  knew"  that  Dobbins  &  Dazey  had  no 
funds  in  the  bank.     The  judge  further  said: 
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"And,  In  general.  If  the  defendant  acted  In  good  faltb  In  making  these  cer> 
tlflcatloas,  believing  that  the  state  of  the  account  of  Dobbins  A.  Dazey  Justi- 
fied It,  he  la  not  guilty  of  the  offense  charged.  Mere  negligence  or  careleaa> 
ness,  onaccompanied  by  bad  faith;  would  not  render  him  guilty." 

Again:  "If  the  proof  falls  to  satisfy  your  minds  clearly  and  beyond  a  rea- 
sonable doubt  that  the  defendant  did  actually  know,  at  the  time  be  certified 
the  checks  mentioned  In  the  indictment,  that  Dobbins  &  Dazey  did  not  have 
on  deposit  In  the  bank  su£9clent  funds  and  credits  to  meet  the  checks  so  cer- 
tified, then  you  should  acquit  him,  unless  you  are  convinced  by  the  proof 
beyond  a  reasonable  doubt  that  he  willfully,  designedly,  and  in  bad  faith— 
these  words  mean  substantially  the  same  thing— shut  his  eyes  to  the  facts 
and  purposely  refrained  from  Inquiry  and  Investigation  for  the  purpose  of 
avoiding  knowledge." 

5.  The  modification  of  defendant's  second  request  affords  no  just 
cause  of  complaint  The  request  recited  the  respective  duties  of  the 
president  and  cashier  of  the  bank  as  apportioned  under  bj-laws 
8  and  d,  and  the  jury  were  instructed,  as  prayed : 

"These  two  by-laws  taken  together  mean  and  imply  that  the  cashier  Is 
primarily  responsible  for  all  the  funds,  property,  and  valuables  of  the  bank, 
and  that  the  president  Is  responsible  only  for  such  funds,  property,  and  val- 
uables of  the  bank  that  may  be  placed  in  his  hands  as  president,  and  that 
both  of  these  officers  are  each  to  faithfully  and  honestly  discharge  their  re- 
spective duties." 

The  court  then  added: 

*^ut  I  further  charge  yon  that  the  president  is  a  general  officer  of  the  bank, 
and  it  is  admitted  that  he  had  authority,  notwithstanding  these  by-laws, 
*  *  *  to  certify  checks;  and,  when  the  president  assumes  to  certify  these 
checks  as  good,  the  faithful  and  honest  discharge  of  his  duties  required  him 
to  be  Informed  of  the  condition  of  the  account  on  which  they  were  drawn." 

Without  this  modification,  the  instruction  prayed  would  have  been 
misleading,  and  would  have  given  the  jury  to  understand  that  by- 
laws 8  and  9  alone  were  the  measure  of  defendant's  official  duty  in 
dealing  with  the  funds  of  the  bank  by  certification  of  checks,  and 
that  under  those  the  primary  responsibility  of  the  cashier  for  such 
funds  and  property  would  relieve  the  defendant,  as  president,  from 
civil  and  criminal  responsibility,  under  section  5208,  ,Rev.  St  U.  S., 
and  section  13  of  the  act  of  July  12,  1882.  These  statutes,  by  neces- 
sary implication,  impose  upon  the  certifying  officer  the  duty  of  knowl- 
edge of  the  state  of  the  account  before  certification  of  checks  drawn 
npon  it  This  duty  could  not  be  abrogated  by  by-laws  of  the  bank,  or 
any  division  of  duties  between  its  officers.  Nor  was  it  the  purpose 
of  these  by-laws  to  exempt  the  president,  when  he  assumed  to  certify 
checks,  from  the  statutory  duty  of  knowledge.  This  is  evident  from 
the  bank's  by-law  No.  19,  which  provided  that : 

"No  officer  or  clerk  of  this  bank  shall  pay  any  check  drawn  upon  It  or  pay 
ODt  money  on  any  order  unless  the  drawer  of  such  check  or  order  shall,  at 
the  time  of  the  presentation  thereof,  have  deposited  In  the  bank  funds  suf- 
fldent  to  meet  such  check  or  order." 

By-laws  8  and  9  were,  perhaps,  properly  called  to  the  attention  of 
the  jury  for  their  bearing  upon  the  question  of  the  intent  with  which 
defendant  acted  in  the  certifications.  Potter  v.  U.  S.,  155  U.  8.  447, 
15  Snp.  Ct  144.  There  is  no  substantial  difference  between  the  re- 
quirements of  these  by-laws  and  the  duties  imposed  by  the  statute 
and  defendant's  official  oath  required  by  section  5147,  Bev.  St  U.  S. 
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The  defendant  certainly  could  not  complain  that  the  adoption  from 
the  langua&re  of  the  request  of  the  phrase  "faithful  and  honest  dis- 
charge of  his  duties"  by  the  court  was  an  expression  of  opinion 
on  the  facts.  If  it  were,  it  would  not  have  been  an  error,  as  the 
facts  were  left  to  the  decisten  of  the  jury.  Simmons  v.  TJ.  S.,  142 
U.  S.  148, 12  Sup.  Ct  171;  Allis  v.  U.S.,  155  U.  S.  123,  16  Sup.  Ct.  3C. 
6.  The  court  instructed  the  jury: 

"The  government  is  bound,  In  order  to  maintain  anj  of  tbe  counts  In  thii 
Indictment,  to  prove  (1)  ttiat  the  defeudant  certified  tbe  check;  (2)  that  tbe 
drawers  of  the  checlv  had  not  sufficient  funds  in  the  bank  to  meet  such  check; 
(3)  that  the  defendant  knew  that  there  were  no  funds  of  the  drawer  In  the 
bank  sufticient  to  meet  them.  Thia  last  element  of  tbe  offense  charged  will 
be  explained,  and  its  modification  stated  further  on." 

It  is  argued  that  the  jury  were  thus  informed  that  the  establish- 
ment of  these  three  facts — the  first  two  of  which  were  conceded — 
would  authorize  conviction.  This  would  be  true  if  the  instruction 
had  been  submitted  as  complete  in  itself  upon  the  essentials  of  the 
crime,  and  as  dispensing  with  the  necessity  of  proof  of  the  intent 
which  accompanied  the  a(;t  of  certification;  but  the  la«t  paragraph 
clearly  excluded  that  view  of  its  design  and  scope.  Its  promise 
was  fulfilled  in  the  passages  in  the  charge  quoted  in  our  review  of  tbe 
sixth  request.  These,  in  connection  with  the  extract  criticised,  de- 
fined fairly  the  essentials  of  the  offense  and  the  degree  of  proof 
required  upon  the  questions  of  knowledge  and  intent.  The  court 
was  not  bound  to  adopt  the  language  of  the  request.  Railroad  Co. 
V.  Horst,  93  U.  S.  295;  Tucker  v.  U.  S.,  151  U.  S.  164,  170,  14  Sup. 
Ct.  299. 

Assignments  7  and  9:    The  seventh  and  ninth  assignments  are 
based  upon  defendant's  fifth,  and  part  of  defendant's  seventh,  re- 
quest for  instruction.     The  former  was,  in  substance,  that  if  the  jury 
found  that  the  account  of  Dobbins  &  Dazey.  upon  the  books  of  the 
bank,  was  overdrawn  continuously  during  the  period  covered  by  the 
checks  certified,  and  that  the  defendant  certified  the  checks  in  igno- 
rance of  such  overdraft,  "believing  at  the  time  that  the  exchange  de- 
posited by  Dobbins  &  Dazey,  on  the  days  on  which  such  checks  were 
certified,  was  sufficient  to  cover  the  amount  of  such  checks  [besidt-a 
the  overdraft  then  existing],  then  he  is  not  guilty,  and  you  shonld 
acquit  him  unless  such  ignorance  was  willful,  as  elsewhere  explained 
in  the  court's  instructions."     The  modification  criticised  consisted 
in  adding  the  words  inclosed  in  brackets.     The  subject  had  been 
fully  treated  in  the  charge,  and  the  request  shonld  have  been  refused. 
Without  the  modification,  it  is  clear  that  the  instruction   prayed 
would,  if  granted,  have  given  the  jury  to  understand  that  it  -w-as 
not  necessarj-  for  defendant  to  have  ascertained  the  state  of  the  Dol>- 
bins  &  Dazey  account  before  certifying  the  check,  but  it  would   lie 
sufficient  per  se  to  acquit  him  if  he  believed  that  the  amount  of  the 
exchange  deposited — inclusive,  necessarily,  of  the  "kiting*  and  otter 
drafts  made  by  that  firm  upon  overdrawn  accounts  without  bills  of 
lading  attached — equaled  the  checks  certified.     This  would  have  Im*<-t\ 
in  direct  conflict  with  that  part  of  the  charge  presented  by  the   first 
assignment,  which  we  have  approved,  and  would  have  nullified    tlie 
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statute  which  prohibits  certification  of  checks  "before  the  amount 
thereof  shall  have  been  regularly  entered  to  the  credit  of  the  drawer 
npon  the  books  of  the  banking  association."  The  purpose  of  the 
modification  was  to.preclnde  such  a  misconception  of  the  defendant's 
duty,  and  to  bring  the  request  into  harmony  with  the  statute  and 
the  general  charge  definitive  of  that  duty.  The  only  lawful  basis 
for  certification  is  that  prescribed  by  the  statute,  and  the  utmost 
effect  that  can  be  ascribed  to  the  instruction  aa  amended  was  that 
it  required  the  defendant  to  act  upon  the  state  of  the  account,  not 
merely  upon  his  belief  in  the  amount  of  the  exchange  deposited, 
leaving  the  jury  free,  however,  under  the  general  charge,  to  deter- 
mine the  intent  with  which  the  defendant  acted.  The  pith  of  the 
instruction,  as  thus  modified,  was  so  fully  covered  by  the  extracts 
from  the  charge  given  in  the  examination  of  the  first,  fourth,  and 
tenth  assignments  of  error  as  to  leave  the  defendant  no  ground  of 
complaint  against  the  amendment. 

The  court  adopted  part  of  defendant's  seventh  request,  after  mod- 
ifying it  so  that  it  read: 

"If  yon  flod  that  in  each  instance,  when  he  certified  a  check,  the  defendant 
had  information  from  the  cashier  or  exchange  clerk  npon  which  he  reiied  in 
good  faith,  that  a  sniScient  amount  had  been  deposited  that  day,  and  was  In 
the  banlc  to  cover  the  checlcs  certified  [I  add,  in  addition  to  the  existing  over- 
draft], be  would  not  be  gnllty  under  the  indictment,  and  you  should  acquit 
htau" 

The  qualification  of  this  request  complained  of  is  contained  in  the 
words  in  brackets.  The  reasons  stated  in  the  consideration  of  the 
seventh  assignment  of  error  approve  the  action  of  the  court  in  making 
the  same  addition  to  this  part  of  the  charge. 

Assignment  11 :  .The  eleventh  assignment  of  error  has  nothing  to 
sustain  it.  The  jury  returned  into  court  after  receiving  the  charge, 
and  asked  the  following  question:  "We  want  the  law  as  to  the 
certification  of  checks  when  no  money  appeared  to  the  credit  of  the 
drawer."  The  court,  in  response,  read  the  first  paragraph  of  sec- 
tion 5208  of  the  United  States  Revised  Statutes,  and  asked  the  jury 
if  that  answered  their  question.  The  foreman  responded,  "Yes." 
The  court  then  read  said  paragraph  a  second  time,  remarking,  "I 
read  it  again,  that  you  may  all  understand  it."  This  action  was 
excepted  to,  on  the  ground  tiiat  the  court  failed  to  read  and  explain 
section  13  of  the  act  of  July  12,  1882,  imposing  the  penalty  for  the 
willful  false  certification  of  checks.  The  argument  in  support  of 
this  exception  assumes  that  "what  the  jury  wanted  to  know  was 
the  law  applicable  to  this  case,  •  •  •  the  law  applicable  to  the 
criminal  false  certification," — and  therefore  the  court  should  have 
read  section  13  of  the  act  of  July  12,  1882.  It  is  also  urged  that  • 
the  court  gave  the  jury  to  understand  that  the  certification  of  a 
check,  whra  there  were  no  funds  in  bank  to  meet  it,  was  sufficient 
to  sustain  the  indictment.  The  assumption  is  negatived  by  the 
answer  of  the  jury.  The  court  charged  that,  to  warrant  conviction, 
the  certification  must  have  been  willfully  made,  not  merely  false  in 
fact.  That  distinction  was  emphasized  in  the  following  extract 
from  the  charge: 
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"Thii  question  remains  for  you  to  settle  upon  all  the  evidence  whether  the 
defendant,  Spurr,  In  certifying  these  checks,  acted  In  good  faith,  and  without 
any  Intent  to  do  that  which  the  law  forbids,  and  which  he  must  be  presumed 
to  linow  was  unlawful,  namely,  the  certifying  of  a  check  as  good  when  the 
malcer  of  it  had  no  fimds  in  the  bank  to  meet  it.  If  he  acted  in  good  faith, 
believing  that  the  makers  of  the  checks  had  funds  in  the  bank  to  pay  them, 
he  should  be  acquitted.  If  he  certified  the  checks  either  knowing  that  the 
funds  to  respond  were  not  In  the  bank,  and  that  the  making  of  the  check  was 
unwarranted,  or,  having  In  bis  conscience  good  reason  for  i)elievlng  that  such 
was  the  fact,  purposely  refrained  from  inquiry,  then  the  charge  against  him 
is  made  out  The  facts  which  are  charged  as  constituting  his  guilt  must  be 
proven  beyond  a  reasonable  doubt." 

This  was  a  fall  and  fair  exposition  of  the  dispated  elements  of  the 
offense  charged.  Other  parts  of  the  charge  were  equally  explicit  to 
the  same  effect,  as  we  have  diown  elsewhere. 

Assignment  12:  Error  is  assigned  on  the  admission  of  evidence 
of  the  stock  transactions  had  through  the  bank  or  Porterfleld,  as 
cashier,  in  1886  and  1887.  This  was  received  "for  its  bearing  upon 
the  right  of  Spurr  to  rely  upon  Porterfleld's  representations  upon 
the  question  of  fact, — whether  he  did  rely  upon  any  assumed  cor- 
rectness or  honesty  of  action."  Upon  this  question  the  government 
offered  evidence  of  purchases  and  sales  of  stock  on  the  New  York  Ex- 
change, through  certain  brokers  and  dealers  in  stocks  in  New  York 
in  the  name  of  Porterfleld,  cashier  of  the  Commercial  National  Bank, 
for  the  account  of  sundry  customers  of  said  bank,  as  well  as  Porter- 
fleld, R.  S.  Cowen.  assistant  cashier  of  said  bank,  and  defendant. 
These  purchases  and  sales  were  made  with  funds  of  the  bank  remit- 
ted to  New  York  by  Porterfleld,  and  embraced  transactions  from 
February  18,  1886,  to  January  15,  1887,  both  inclusiva  The  amount 
of  the  bank's  money  remitted  by  Porterfleld  to  be  used  as  margins 
in  these  transactions  was  over  $66,000.  The*  profits  accruing  to  de- 
fendant from  these  ventures  were  credited  to  him  on  the  books  of  the 
Commercial  National  Bank  at  the  times  of  the  sales,  and  afterwards 
were  credited  on  hid  pass  book,  and  drawn  out  by  him.  There  was 
also  evidence  that  defendant  accounted  for  the  exact  amount  of 
losses  shown  upon  the  accounts,  statements,  tickets,  slips,  and  mem- 
oranda made  out  by  Porterfleld  in  reference  to  said  transactions, 
and  gave  his  notes  to  the  bank  with  collateral  security  for  his  share 
of  the  losses;  but  defendant  never  informed  the  executive  commit- 
tee of  the  bank  or  its  directors  that  these  notes  were  given  to  cover 
losses  on  stock  speculations.  There  was  evidence  that  the  funds  of 
the  bank  were  thus  used  by  the  cashier  with  defendant's  knowledge, 
but  without  that  of  the  directors  or  committees  of  the  bank.  The 
evidence  relied  upon  to  show  defendant's  intent  in  certification  of 
Dobbins  &  Dazey's  checks  was  larsplv  circumstantial.  In  such 
cases,  a  broad  range  of  inquiry  is  permitted,  and  when  the  evidence 
tends  even  remotely  to  establish  the  ultimate  fact,  its  admission 
will  not  be  ground  for  reversal.  Clune  v.  U.  S.,  159  U.  S.  593,  16 
Sup.  Ct.  125;  Alexander  v,  U.  S.,  138  U.  S.  .158. 11  Sup.  Ct.  350.  Evi- 
dence of  similar  transactions  to  illustrate  the  character  of  the  act 
in  question  has  repeatedly  been  held  competent  in  both  criminal 
and  civil  oases,  and  is  often  the  only  method  of  establishing  the 
intent  with  which  they  were  done.     Allis  v.  U.  S.,  155  U.  S.  119, 
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ll^up.  Ct.  36;  Wood  t.  U.  S.,  16  Pet.  342;  U.  S.  v.  Wood,  14  Pet. 
230;  Tajlor  v.  U.  S.,  3  How.  197-208;  Mining  Co.  v.  Watrous,  9 
C,  C.  A.  415,  61  Fed.  163-179. 

The  objection  that  the  collateral  transactions  were  too  remote  is 
not  tenable.  It  goes  only  to  the  weight  of  the  testimony.  The 
period  of  time  within  which  the  matter  ottered  to  establish  the  guilty 
purpose  must  have  occurried  to  permit  of  their  admission  is  largely 
discretionary  with  the  court  Moore  v.  U.  S.,  150  U.  S.  60,  14  Sup. 
Ct.  26.  In  U.  8,  T.  Thirty-Six  Barrels  of  High  Wines,  12  Int  Rev. 
Rec.  40, 41,  Judge  Woodruff  said  that,  for  the  purpose  of  showing  the 
quo  animo  of  an  act  under  inquiry,  he  would  not  hesitate  to  admit 
evidence  of  acts  running  back  to  the  enactment  of  the  internal  rev- 
enue law,  which  had  then  been  passed  fully  five  years.  Similar  evi- 
dence was  received  in  Coffin  v.  U.  S.,  162  U.  S.  664,  16  Sup.  Ct.  04.3, 
fw  the  same  purpose.  It  is  evety-day  practice  to  admit  proof  of  this 
character  to  show  intent  on  the  trial  of  persons  charged  with  counter- 
feiting. The  evidence  was  properly  received,  and  its  purpose  care- 
fully defined  and  limited,  in  the  chaise  of  the  court,  in  accordance 
with  the  case  last  cited. 

Assignments  13  and  14:  The  instruction  which  is  the  subject  of 
this  assignment  and  the  refusal  of  defendant's  thirteenth  request 
may  be  considered  together.  The  first  declared  and  the  second  con- 
ceded the  illegality  of  speculation  by  a  national  bank  or  its  officers 
in  stocks  and  bonds  upon  margins.  This  was  correct.  First  Nat. 
Bank  v.  National  Exchange  Bank,  92  U.  S.  128;  Bank  v.  Kennedy,  167 
U.  S.  362,  367,  17  Sup.  Ct.  831.  The  court  then  told  the  jury  that  if 
Porterfield,  with  Spurr's  knowledge,  was  engaged  in  misusing  the 
bank's  funds  and  credits  on  cotton  and  stock  exchanges  in  his  own 
or  the  interest  of  others,  "the  juiy  were  at  liberty  to  find  in  that  a 
reason  why  Mr.  Spurr  should  not  have  confidence  in  Porterfleld's  in- 
tegrity and  fidelity  to  the  interests -of  the  bank,  and  why  Mr.  Spurr 
would,  in  the  exercise  of  his  own  duties,  have  exercised  a  closer 
scrutiny  of  the  dealings  of  Dobbins  &  Dazey  with  the  bank,  especially 
if  he  had  reason  to  suppose  that  firm  was  engaged  in  such  specula- 
tions." We  perceive  nothing  erroneous  in  this.  Preston  v.  Prather, 
137  U.  S.  605, 11  Sup.  Ct.  162,  The  request  refused  would,  if  granted, 
have  practically  directed  the  jury  that  the  confessedly  illegal  prac- 
tices of  the  national  banks  of  the  city  in  receiving  and  executing  or- 
ders for  the  purchase  and  sale  of  stocks  and  bonds  on  margins,  if 
profitable,  the  receipt  by  stockholders  of  profits  therefrom,  and  the 
opinions  of  individuals  engaged  in  like  speculations,  provided  defend- 
ant had  no  reason  to  suspect  the  cashier  of  dishonesty  in  the  conduct 
of  such  transactions,  and  secured  the  bank  against  loss  from  the 
execution  of  his  orders  for  such  prohibited  purchases  and  sales, 
conld  not  and  ought  not  to  be  given  any  weight  against  defendant, 
although  the  Commercial  National  Bank  did  such  business.  This 
proposition  is  entirely  untenable,  and  is  irreconcilable  with  the  ad- 
mission in  evidence  of  those  transactions  which  we  have  just  ap- 
proved. The  evidence  of  the  manner  in  which  the  defendant  dealt 
or  permitted  others  to  deal  with  the  funds  of  the  bank  having  been 
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properly  admitted,  its  weight  and  effect  was  a  question  for  the  ji^lj, 
and  not  one  of  law  for  the  court. 

Assignment  15:  The  modification  of  defendant's  tenth  request 
was  necessary  to  prevent  the  misleading  of  the  jury.  The  court,  at 
defendant's  request,  had  told  the  jury,  in  substance,  that,  if  de- 
fendant certified  the  checks  in  good  faith  and  honest  reliance  on  the 
cashier's  statement  as  to  the  Dobbins  &  Dazey  account,  his  certifica- 
tions would  not  be  criminal.  This  followed  immediately  the  clause 
modified,  which  read  as  presented :  "And  if  the  cashier  was  reputed 
to  be,  and  believed  by  the  defendant  to  be,  a  man  of  honesty  and 
truth,  the  defendant  would  have  a  right  to  rely  upon  his  statements 
in  regard  to  that  account  [Dobbins  &  Dazey's]."  The  court  struck 
out  the  word  "truth,"  and  substituted  therefor  the  words  "right  con- 
duct as  respects  the  affairs  of  the  bank,"  and  with  this  amendment 
granted  the  request.  Whether  or  not  defendant  had  a  right  to  rely 
or  in  fact  relied  in  good  faith  upon  Porterfield's  statements  in  refer- 
ence to  that  account  was  a  question  of  fact  to  be  determined,  not 
alone  by  the  cashier's  reputation  or  by  defendant's  professed  belief 
In  his  general  truthfulness,  but  from  all  facts  and  circumstances 
known  to  defendant  tending  to  approve  or  discredit  the  bona  fides 
of  his  confidence  in  Porterfield's  offlcial  conduct.  Defendant  was 
not  prejudiced  by  this  amendment,  especially  as  the  general  charge 
covered  the  subject  fully. 

Assignment  16:  The  eleventh  request,  to  the  effect  that  unless 
defendant  knew  or  had  reason  to  believe  that  the  cashier  "was  de- 
spoiling the  bank,  and  using  its  funds  instead  of  his  own,"  in  his 
dealings  in  stocks  and  bonds  and  cotton  futures,  the  fact  that  defend- 
ant knew  that  the  cashier  had  dealt  in  those  commodities  "would 
not  deprive  the  defendant  of  the  right  to  rely  on  his  statements  in 
respect  to  the  affairs  of  the  bank,"  was  substantially  granted,  aftor 
substituting  for  the  phrase  "so  despoiling  the  bank  and  using  its 
funds"  the  words  "had  been  using  the  funds  or  credits  of  the  bank." 
There  is  no  merit  in  the  objection  made  to  this  change.  It  is  mere 
verbal  criticism.  The  substitution  of  the  words  "unlawfully  in  re- 
spect to  its  affairs,"  in  place  of  the  word  "dishonestly,"  in  the  last 
paragraph  of  the  request, — making  it  read,  "In  order  to  deprive 
the  defendant  of  the  right  to  rely  upon  the  cashier,  it  must  be  showTi 
beyond  a  reasonable  doubt  that  he  knew  the  cashier  was  unfaithful 
to  the  bank,  and  acted  unlawfully  in  respect  to  its  afTairs," — fully 
preserved  the  rights  of  defendant,  and  was  an  impartial  reference  to 
all  the  evidence  of  defendant's  knowledge  of  the  cashier's  transac- 
tions. The  amendment  was  a  synonym,  in  substance,  of  the  adverb 
it  displaced.  The  cashier  could  not  have  acted  "dishonestly"  with- 
out acting  "unlawfully"  in  respect  to  the  bank's  affairs.  Tliis  request 
was  also  so  fully  covered  by  defendant's  twelfth  request,  which  was 
granted,  that  it  might  correctly  have  been  refused  in  toto. 

Assignment  17:  There  is  nothing  in  this  assignment  by  which  the 
accounts  whose  admission  is  alleged  is  error  can  be  identified.  They 
are  mentioned  as  "said  accounts,"  without  further  description.  If 
we  assume  the  reference  to  be  made  to  the  accounts  of  Herzfeld  & 
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Oo.  with  "Frank  Porterfleld,  Separate,"  and  that  of  Latham,  Alexan- 
der  &  Co.  with  Porterfleld  and  Spurr, — and  tliis  is  the  theory  of  coun- 
sel for  plaintiff  in  error, — they  were  plainly  competent,  under  the 
same  rule  of  evidence  which  sanctions  the  admissibility  of  the  trans- 
actions had  with  Kohn,  Pepper  &  Co.,  De  Neufrille  &  Co.,  and 
Latham,  Alexander  &  Co.,  discussed  in  the  examination  of  defendant's 
twelfth  assignment. 

Assignment  18:  Defendant's  fourteenth  request  was  rightly  de- 
nied, because  fully  covered  by  the  instruction  given  in  response  to 
defendant's  twelfth  request. 

Assignment  19:  The  questions  arising  under  this  assignment  are 
presented  as  if  it  involved  the  right  of  a  defendant  in  a  criminal  case 
to  give  in  evidence  his  character  for  truth  and  veracity.  It  com- 
plains of  "the  exclusion  of  the  evidence  of  John  Overton  and  other 
witnesses  offered  by  defendant — First,  as  to  defendant's  good  charac- 
ter for  truth  and  veracity;  and,  secondly,  as  to  defendant's  good  char- 
acter for  honesty  and  integrity  during  the  whole  period  of  his  resi- 
dence in  Nashville."  After  defendant  had  testified,  his  counsel 
claimed  that  his  testimony  had  been  impeached  by  the  cross-examina- 
tion, and  offered  testimony  to  his  good  character  for  truth  and  verac- 
ity and  honesty  and  integrity  during  the  entire  period  of  his  residence 
in  Nashville,  down  to  the  time  of  the  trial.  The  court  limited  the 
inquiry  into  defendant'*  general  character  to  the  time  of  the  failure 
of  the  bank,  reserving  for  further  consideration  his  right  to  adduce 
evidence  of  his  character  for  truth  and  veracity.  To  this  ruling 
the  defendant  duly  excepted.  The  government  "admitted  defend- 
ant's good  character  for  honesty  and  integrity  down  to  the  period  of 
the  charge";  whereupon  the  court  restricted  defendant  to  10  witnesseg 
upon  that  point,  and  that  number  was  examined  under  the  above 
limitation  as  to  time.  The  correctness  of  that  limitation  is  the  first 
inquiry.  The  reasons  assigned  by  the  learned  judge  for  restricting 
the  evidence  of  defendant's  reputation  for  honesty  and  integrity  to 
the  time  of  the. bank's  failure  meet  our  approval.     He  said: 

"If  we  were  to  bring  the  time  down  to-  the  present.  It  would  be  liable  to  em- 
barrass the  jury,  and  turn  their  minds  from  the  real  merits  of  the  case,  and 
pnt  before  them  opinions  which  otight  to  be  kept  as  far  from  the  Jury  as  possi- 
ble. •  •  •  We  would  proceed  to  launch  ourselves  upon  an  inquiry  as  to 
what  the  people  of  the  community  thought  of  the  case  at  present    •    •    •"     , 

The  authorities  support  this  ruling.  State  v.  Marks  (Utah)  51  Pac. 
1090;  State  v.  Kinlev,  4.3  Iowa,  296;  Wroe  v.  State,  20  Ohio  St. 
460,  472;  White  v.  State,  111  Ala.  92,  21  South.  3.30. 

The  question  raised  by  the  second  branch  of  this  assignment  was 
rightly  decided.  The  ground  on  which  the  offer  of  evidence  as  to 
defendant's  character  for  truth  and  veracity  was  based  and  is  here 
urged  was  "that  defendant  had  been  attacked  as  a  witness,  and  his 
testimony  impeached  by  the.substauce  and  manner  of  his  cross-exam- 
ination by  counsel  for  the  plaintiff,  which  had  shown, a  purpose  to 
argue  to  the  jury  that  he  had  not  testified  honestly  and  conscien- 
tiously, but  had  testified  falsely."  No  testimony  was  introduced 
by  the  government  attacking  defendant's  character  for  truth  and 
veracity,  nor  was  any  evidence  offered  in  rebuttal  by  the  government. 
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A  careful  reading  of  defendant's  croBS-examination  fails  to  disclose 
any  ground  for  the  admission  of  evidence  of  his  general  reputation 
for  truth  and  veracity.  The  fact  that  contradictions  exist  between 
his  testimony  and  that  of  other  witnesses  affords  no  ground  for  its 
admission.  1  Greenl.  Kv.  §  4G9.  In  his  character  as  a  witness, 
defendant  is  not  entitled  to  any  privilege  not  extended  to  other  wit- 
nesses. Reagan  v.  U.  S.,  157  U.  S.  301,  305,  15  Sup,  CL  610;  U.  S. 
V.  UoUis,  43  Fed.  248.  In  general,  where  no  attempt  has  been  made 
to  impeach  him  by  evidence  of  bad  character,  or  of  contradictory 
statements,  or  by  the  cross-examination,  he  cannot  corroborate  his 
testimony  or  give  it  weight  by  evidence  of  his  general  reputation  for 
truthfulness;  nor  will  his  own  view  of  the  effect  of  his  cross-examina- 
tion make  such  testimony  competent.  The  rule  as  to  the  admissibil- 
ity of  evidence  of  character  is  thus  broadlv  stated  by  Greenleaf  (1 
Greenl.  Ev.  §  54): 

"And,  In  all  cases  where  evidence  Is  admitted  toucblug  the  general  char- 
acter of  the  party,  It  ought  manifestly  to  bear  reference  to  the  nature  of  the 
charge  against  him." 

The  evidence  offered  was  obviously  intended  to  give  weight  to  the 
defendant's  personal  testimony,  not  for  the  purpose  of  establishing 
a  general  character  inconsistent  with  the  offense  charged.  The 
weight  of  reasoning  and  authority  justified  its  exclasion.  Stevenson 
V.  Gunning,  64  Vt  609, 26  Atl.  697 ;  Punderb^rg  v.  State,  100  Ala.  36, 
37,  14  South.  877;  Tedens  v,  Schumers,  112  111.  266,  267;  People  v. 
C5owgill,  93  Cal.  597,  29  Pac.  228. 

A  careful  examination  of  the. record  satisfies  us  that  the  defendant 
has  had  a  fair  trial,  and  that,  both  in  the  rulings  upon  evidence  and 
in  the  submission  of  the  case  to  the  jury,  his  rights  were  carefully 
protected.  The  judgment  of  the  circuit  court  for  the  Middle  dis- 
trict of  Tennessee  is  therefore  afSrmed. 


UNITED  STATES  v.  ZABRISKIB  et  aL 

(Circuit  Court,  D.  Neva  ja.    June  6,  ISSa) 

No,  627. 

Kmbbzzt.bmrnt  frok  UirrrED  States  Mikt— Liabtlitt  of  OrFicTAU. 

Under  Rev.  St.  I  3501,  providing  that  the  melter  and  refiner  of  each 
mint  shall  give  a  bond  ''with  condition  for  the  faithful  and  diligent  per- 
formance of  his  office,"  and  that  similar  bonds  may  be  reqnlr^  of  as- 
sistants and  clerks,  "but  the  same  shall  not  be  construed  to  relieve  the 
[melter  and  refiner]  from  liability  for  acts,  omissions,  or  negligence  of 
their  subordinates  or  employes";  and  section  3508  which  provides  that 
the  melter  and  refiner  "shall  be  responsible  for  all  bullion  delivered  to 
him  until  the  same  is  returned  to  the  superintendent,  and  the  proper 
vouchers  obtained,"— the  melter  and  refiner  is  liable  on  bis  official  bond 
given  "for  the  faithful  and  diligent  ijerformance"  of  his  duties,  for  the 
embezzlement  of  bullion  by  bis  assistant,  although  the  theft  was  not  com- 
mitted through  any  fault  of  his  own. 

This  was  an  action  on  the  ofScial  bond  of  Elias  B.  Zabriskie,  as 
melter  and  refiner  of  the  United  States  mint  at  Carson  City,  Kev. 
Defendants  demur  to  the  complaint 
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Sardis  Summerfield,  U.  S.  Atty.,  for  plaintiff. 

M.  A.  Murphy  and  Robert  M.  Clarke,  for  defendants. 

HA'SVTLEY,  District  Judge  (orally).  This  action  is  brought  upon 
the  oflQcial  bond  of  E.  B.  Zabriskie,  as  melter  and  refiner  of  the 
United  States  mint  at  Carson  City,  Nev.  The  condition  of  the  l)ond 
is  "for  the  faithful  and  diligent  performance  by  the  said  E.  B.  Zabris- 
kie of  the  duties  of  his  said  oflBce  of  melter  and  refiner  of  the  United 
States  mint,  at  Carson,  Nevada."  It  is  averred  in  the  complaint  that 
Zabriskie  did  not  keep  and  perform  this  condition  of  the  bond.  The 
particular  facts  alleged  in  the  complaint  which  furnish  the  objections 
raised  by  the  demurrer  are  as  follows: 

"(4)  The  plaintiffs  allege  that  one  John  T.'  Jones  was,  on  the  first  day  of 
March,  1890,  appointed  to  the  office  of  assistant  melter  and  refiner  of  the  mint 
of  the  United  States,  at  Carson  City,  Nevada,  and  immediately  entered  Into 
the  said  office  and  upon  the  performance  of  the  duties  of  said  office,  and  then 
became,  and  thereafter  continued  to  be,  during  the  time  of  the  commission 
of  the  grievances  hereafter  alleged,  such  assistant  melter  and  refiner.  (5) 
That  during  the  time  said  E.  B.  Zabriskie  was  the  melter  and  refiner  of  the 
TInlted  States  mint,  at  Carson  City,  Nevada,  as  aforesaid,  and  during  the  time 
said  John  T.  Jones  was  the  assistant  melter  and  refiner  of  said  United  States 
mint  at  Carson  City,  Nevada,  there  came  into  the  keeping,  custody,  and 
control  of  the  said  E.  B.  Zabriskie,  as  such  melter  and  refiner,  and  there  was 
committed  to  his  charge  for  the  purpose  of  being  coined,  certain  gold  metals 
belonging  to,  and  which  were  the  property  of,  plaintiffs,  United  States  of 
America,  which  said  gold  metals  were  of  the  amount  and  of  the  value  of 
twenty-three  thousand  dollars,  and  which  said  gold  metals  it  was  the  duty 
of  said  E.  B.  Zabriskie,  as  such  melter  and  refiner,  to  melt  and  refine  for  the 
accoimt  of  said  plaintiffs,  United  States  of  America,  and  which  It  was  his  duty 
to  account  for  and  turn  over  to  said  plaintiffs,  United  States  of  America,  at 
the  expiration  of  his  term  of  office.     (G)  And  plaintiffs  allege  that  between 

the  said  first  day  of  March,  ISOO,  and  the day  of  April,  1895,  and  during 

the  continuance  of  the  said  E.  B.  Zabriskie  in  the  said  office  of  melter  and 
refiner,  as  aforesaid,  and  during  the  time  said  John  T.  Jones  was  the  assistant 
melter  and  refiner  of  the  mint  of  the  United  States,  at  Carson  City,  Nevada, 
the  said  John  T.  Jones  unlawfully,  fraudulently,  and  feloniously  took  and  em- 
beszled  the  said  gold  bullion,  of  the  value  of  twenty-three  thousand  dollars, 
and  converted  the  same  to  his  own  use." 

The  points  nrged  in  favor  of  the  demurrer  are  substantially  as 
follows,  to  wit:  That  it  does  not  appear  from  the  complaint  that 
the  metals,  or  any  part  thereof,  were  appropriated  or  converted  by 
the  said  Zabriskie,  or  that  he  committed  any  act  of  negligence  or 
carelessness  concerning  the  same;  that  it  aflQrmatively  appears  that 
John  T.  Jones,  who  was  the  assistant  melter  and  refiner  of  the  mint, 
did  wrongfully  appropriate  and  convert  the  same  to  his  own  use; 
that  the  assistant  melter  and  refiner  is  not  appointed  by  the  melter 
and  refiner,  and  cannot  be  removed  by  him;  that  the  melter  and  re- 
finer and  the  sureties  on  his  bond  cannot  be  held  responsible  for  any 
theft  or  embezzlement  committed  by  the  assistant  melter  and  refiner; 
that,  if  a  loss  occurred  by  the  theft  or  embezzlement  of  a  subordinate 
ofBcer,  it  cannot  be  said  to  have  occurred  by  the  carelessness  or 
negligence  of  the  principal;  that,  a  bond  having  been  required  of 
the  assistant  melter  and  refiner,  the  government  can  only  recover 
upon  that  bond  for  any  theft  or  embezzlement  committed  by  him. 

Section  3501  of  the  Bevised  Statutes  provides  as  follows: 
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"The  Bupcrlntendcnt.  the  assajer,  the  meltor  and  reilner.  and  the  colncr  of 
each  mint,  l>efore  entering  upon  the  execution  of  their  respectlro  ottiees.  shall 
become  bound  to  the  United  States,  with  one  or  more  sureties,  approved  by 
the  secretary  of  the  treasury,  in  the  sum  of  not  less  than  ten  nor  more  tban 
fifty  thousand  dollars,  with  condition  for  tbt  faithful  and  diligent  performance 
of  the  duties  of  his  office.  Similar  bonds  may  be  required  of  the  assistants 
and  clerics,  In  snob  sums  as  the  superintendent  shall  determine,  with  the  ap- 
probation of  the  director  of  the  mint;  but  tlie  same  shall  not  be  construed  to 
relieve  the  superintendent  or  other  ofllcers  from  liability  to  the  United  States, 
for  acts,  omissions,  or  negligence  of  their  subordinates  or  employes;  and 
the  secretary  of  the  treasury  may,  at  his  discretion,  Increase  the  lionds  of  the 
superintendents." 

The  complaint  in  this  case  does  not  show  that  any  bond  was  erer 
reciuired  from  the  assistant  melter  and  refiner;  but  it  is  within  the 
knowledge  of  the  court  that  such  a  bond  was  required  of  and  given 
by  the  assistant,  in  November,  1893.  U.  S.  v.  Jones.  77  Fed.  718. 
Bat  it  is  wholly  immaterial  whether  any  bond  was  required  of  or 
giyen  by  the  assistant,  because  the  statute  expressly  declares  that 
such  a  bond,  if  given,  shall  not  release  the  liability  on  the  bond 
given  by  the  principal. 

Under  the  law,  and  the  rules,  regulations,  and  practice  of  the 
mint  department  of  the  government,  the  assistant  melter  and  refiner 
is  appointed  "upon  the  recommendation  and  nomination  in  writing" 
by  the  melter  and  refiner,  subject  to  the  approval  of  the  director  of 
the  mint  Bev.  St.  §§  3503,  35M.  The  duties  of  the  melter  and 
refiner  are  specified  in  section  3508,  as  follows: 

"The  melter  and  refiner  shall  execute  all  the  operations  which  are  necessary 
In  order  to  form  Ingots  of  standard  silver  or  gold,  and  alloys  for  minor  coin- 
age, suitable  for  the  coiner,  from  the  metals  legally  delivered  to  him  for  that 
purpose;  and  shall  also  execute  all  the  operations  which  are  necessary  In 
order  to  form  bars  conformable  In  all  respects  to  the  law,  from  the  gold  and 
silver  bullion  delivered  to  him  for  that  purpose.  He  shall  keep  a  carefal 
record  of  all  transactions  with  the  superintendent,  noting  the  wetght  and 
character  of  the  bullion,  and  sliall  be  resiwnslble  for  all  bullion  delivered 
to  him  nntll  the  same  Is  returned  to  the  superintendent  and  the  proiwr  vouch- 
ers obtained." 

It  aCarmatively  appears  from  the  allegations  in  the  complaint  that 
the  melter  and  refiner  failed  to  account  for  all  bullion  delivered  to 
him  by  the  superintendent  of  the  mint,  and  it  necessarily  follows  that 
the  condition  of  his  bond  for  the  faithful  and  diligent  performance 
of  his  duties  has  not  been  complied  with.  The  law  is  well  settled 
that  a  bond  requiring  a  faithful  and  diligent  performance  of  official 
duty  is  as  binding  upon  the  principal  and  his  sureties  as  if  all  the 
statutory  duties  of  the  oflBcer  were  inserted  in  the  bond. 

IIow  can  the  melter  and  refiner  be  discharged  from  his  bond? 
He  and  his  sureties  knew  the  extent  of  his  obligation  when  he  en- 
tered upon  the  duties  of  his  office.  The  obligation  to  faithfully  and 
safely  keep  the  bullion,  gold,  and  silver  mclals,  the  property  of  the 
government,  committed  to  his  charge  by  the  superintendent  of  the 
mint,  is  absolute,  without  any  condition  whatever;  and  he  cannot 
relieve  himself  from  this  duty  until  the  same  "is  returned  to  the  su- 
perintendent, and  the  proper  voucher  obtained,"  unless,  as  is  held 
in  some  cases,  the  loss  thereof  was  occasioned  by  the  act  of  God 
or  a  public  ttoemy,  with  whom  the  government  is  itself  at  open  war, — 
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an  exception  which  has  no  application  to  this  ease.  In  this  con- 
nection it  is  deemed  proper  to  state  that  a  certificate  or  voucher 
given  to  an  oflBcer  before  the  discovery  of  any  theft  or  embezzlement, 
'•that  his  accounts  had  been  examined,  found  correct,  and  closed," 
would  not  operate  to  release  him  or  his  sureties  from  liability  on 
his  bond.     Moses  v.  U.  S.,  166  U.  S.  571, 17  Sup.  Ct.  682. 

It  is  conceded  by  defendants  that,  if  the  bullion  and  metals  in  the 
custody  of  the  melter  and  refiner  had  been  stolen  by  a  stranger  or 
highway  robber,  the  melter  and  reiner  would  be  liable  for  the  loss. 
Such  is  undoubtedly  the  law.  It  was  so  held  in  State  v.  Nevin,  19 
Xev.  162,  7  Pac.  630.  Numerous  authorities  bearing  upon  this  point 
are  there  cited  and  elaborately  reviewed.  See,  also,  4  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  tit.  "Bonds,"  p.  681,  and  authorities  there  cited. 
But  counsel  argue  that  there  is  a  distinction  between  such  cases  and 
the  present  one,  in  this:  That  here  the  complaint  afSrmatively  shows 
that  the  theft  or  embezzlement  was  committed  by  an  independent 
officer  of  the  government,  to  wit,  by  the  assistant  melter  and  refiner 
of  the  mint,  without  any  neglect,  carelessness,  or  wrongdoing  upon 
.the  part  of  the  melter  and  refiner.  To  sustain  this  position,  three 
cases  are  cited  and  claimed  to  be  conclusive  in  favor  of  the  defend- 
ants, viz.:  Keenan  v.  Southworth,  110  Mass.  474;  Dunlop  v.  Mun- 
roe,  7  Cranch,  242;  Robertson  v.  Sichel,  127  U.  S.  507,  8  Sup.  Ct. 
1286.  An  examination  of  these  cases  will  clearly  show  that  they 
have  no  application  whatever  to  the  facts  of  this  case;  that  each  re- 
lates to  cases  of  personal  negligence  upon  the  part  of  a  subordinate 
ofQcer, — ^an  entirely  separate  and  distinct  principle  from  the  rule 
of  law  applicable  to  the  o£9cial  duties  of  public  ofiBcers,  and  the  lia- 
bilities of  themselves  and  of  their  sureties  upon  their  ofiicial  bonds. 

In  Keenan  v.  Southworth  it  was  held  that  a  postmaster  was  not 
liable  for  the  loss  of  a  letter  occasioned  by  the  negligence  of  his 
clerk,  without  any  actual  participancy  or  knowledge  on  his  part. 
The  court,  with  reference  to  these  facts,  said:, 

"^he  law  is  well  settled,  in  England  and  AmeHca,  that  the  postmaster  gen- 
eral, the  deputy  postmaster,  and  their  assistants  and  clerks,  appointed  and 
sworn  as  required  by  law,  are  public  officers,  each  of  whom  is  responsible  for 
his  own  nepllgence  only,  and  not  for  that  of  any  of  the  others,  althongh  selected 
by  him,  and  subject  to  his  order." 

In  Dunlop  v,  Mnnroe  it  was  sought  to  hold  the  postmaster  respon- 
sible in  damages  for  failing  to  seasonably  forward  a  letter;  and  the 
court  held  that  the  action  could  not  be  maintained  without  showing 
that  some  actual  damages  had  been  sustained  by  the  plaintiff,  and 
that  in  such  an  action  evidence  as  to  the  negligence  of  the  assistant 
postmaster  was  not  permissible. 

In  Bobertson  v.  Sichel  the  court  held  that  a  collector  of  customs 
was  not  personally  liable  for  a  tort  committed  by  his  subordinate 
in  negligently  keeping  the  trunk  of  an  arriving  passenger  on  the  pier, 
where  it  was  destroyed  by  fire,  it  not  being  shown  that  the  collector 
was  in  any  wise  connected  with  such  wrong. 

In  all  cases  of  personal  negligence  of  this  general  character,  upon 
the  part  of  an  assistant  or  subordinate  oflBcer,  it  is  undoubtedly 
true  that  the  principal  cannot  be  held  liable  in  damages  without 
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proof  that  he  was  personally  guilty  of  negligence  or  carelessness. 
But  that  is  not  this  case.  Here  the  action  is  upon  a  bond,  the  con- 
dition of  which,  according  to  the  averments  of  the  complaint,  has 
been  broken.  As  a  general  rule,  public  oflBcers,  with  reference  to 
the  public  funds  or  property  with  which  by  law  they  are  intrusted, 
become  virtually  the  insurers  of  such  funds  and  property,  and  are 
held  accountable  for  any  and  all  such  funds  and  property,  even  if 
stolen  from  them  without  any  fault,  negligence,  or  carelessness  upon 
their  part.  The  rule  upon  this  subject  is  clearly  and  correctly  stated 
in  Board  v.  Jewell,  44  Minn.  427,  428,  46  N.  W.  914,  as  follows: 

"The  great  weight  of  authority  in  this  country*  will  suetain  the  general  propo- 
sitiona,  with  respect  to  the  liability  of  such  officers  and  their  sureties  for  the 
loss  of  public  moneys,  that  whire  the  statute,  in  dh-ect  terms  or  from  its 
general  tenor,  Imposes  the  duty  to  pay  over  public  moneys  received  and  held 
as  such,  and  no  condition  limiting  that  obligation  Is  discoverable  in  tb* 
statute,  the  obligation  thus  imposed  upon  and  assumed  by  the  officer  will 
be  deemed  to  be  absolute,  and  the  plea  that  the  money  has  been  stolen  or 
lost  without  his  fault  does  not  constitute  a  defense  to  an  action  for  its  re- 
covery; that  the  rule  of  responsibility  of  bailees  for  hire  is  not  applicable 
in  such  cases;  that  where  the  condition  of  a  bond  Is  that  the  officer  will  faith- 
fully discharge  the  duties  of  the  office,  and  where  the  statute,  as  before  stated,' 
Imposes  the  duty  of  payment  or  accountability  for  the  money,  without  condi- 
tion, the  obligors  In  the  bond  are  subject  to  the  same  high  degree  of  responsi- 
bility; and  that  the  reasons  upon  which  these  propositions  rest  are  to  be  found 
both  in  the  unqualffied  terms  of  the  contract,  and  io  considerations  of  pabUc 
p^icy." 

No  case  has  been  called  to  my  attention,  and  it  is  fair  to  assame 
that  none  can  be  found,  which  makes  any  distinction  as  to  the  char- 
acter of  the  person  who  commits  the  crime  of  theft  or  embeszlement, 
whether  it  be  a  sworn  deputy  or  assistant  oflScer  under  bond,  a 
subordinate  clerk  or  employ^  of  the  principal,  or  a  stranger.  The 
law  allows  the  melter  and  refiner  to  nominate  a  person  of  his  own 
choice  for  the  position  of  assistant  melter  and  refiner.  It  would  be 
a  startling  proposition,  fraught  with  countless  evils,  to  say  that 
the  melter  and  refiner  could  not  be  held  responsible  for  the  theft 
or  embezzlement  of  his  assistant  thus  nominated  by  himself,  or 
escape  responsibility  from  the  fact  that  he  had  confided  in  the  hon- 
esty and  integrity  of  the  person  selected  and  nominated  by  him  for 
the  office,  and,  relying  on  his  efficiency  and  honesty,  had  left 
him  in  charge  of  the  bullion  and  metals,  and  thus  afforded  him  the 
opportunity  to  commit  the  crime  for  which  he  has  been  convicted, 
and  to  betray  the  trust  reposed  in  him  by  the  melter  and  refiner. 
If  the  melter  and  refiner  believed  his  assistant  to  be  unworthy  of 
the  trust,  he  had  the  power  and  it  was  his  duty  to  have  temporarily 
suspended  him,  and  reported  his  reasons  for  so  doing  to  the  super- 
intendent of  the  mint.  But  there  is  no  charge  in  the  complaint — 
and,  from  the  known  facts,  no  charge  could  be  made — that  the 
melter  and  refiner  was  in  any  m.nnner  cognizant  of,  connected  with, 
or  had  knowledge  of,  the  dishonesty  of  his  assistant,  or  of  the  theft 
or  embezzlement  of  the  bullion  and  metals.  His  personal  charac- 
ter is  not  in  any  manner  involved  in  that  transaction.  His  liability 
is  fixed  by  the  terms  and  condition  of  the  contract  which  he  and  his 
sureties  made  with  the  government.     They  are  liable  because  it  is 
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SO  nominated  in  the  bond,  and  he  cannot  arail  himsdf  of  the  defense 
that  he  was  not  negligent  or  careless  in  the  discharge  of  his  duties, 
or  because  the  theft  was  committed  without  any  fault  on  his  part. 

In  U.  S.  V.  Bryan,  82  Fed.  290,  the  defendant  was  the  postmaster  at 
San  Francisco,  Cal.,  and  failed  to  pay  over  certain  moneys  upon  the 
money-order  account  as  charged  against  him  by  the  government. 
When  he  and  his  sureties  were  sued  upon  his  official  bond  to  recover 
the  deficiency  in  the  money-order  account,  they  set  up  in  their  answer, 
as  a  defense  to  the  suit,  the  fact  that  the  sum  of  money  sued  for  was 
collected,  embezzled,  and  converted  to  his  own  use  by  one  James  S. 
Kennedy,  a  clerk  in  the  post  office,  who  had  taken  and  held  said 
office  under  the  civil  service  laws  of  the  United  States,  and  the  rules 
and  regulations  adopted  pursuant  to  said  law  governing  the  appoint- 
ment, promotion,  and  tenure  of  said  office;  that  said  Kennedy  was 
subsequently  indicted  by  a  United  States  grand  jury  for  said  offense, 
and  was  thereafter  convicted  of  said  crime;  that  the  said  Bryan,  as 
postmaster,  used  all  the  diligence  and  supervisory  care  over  said 
clerk  that  a  competent,  painstaking  chief  officer  could  over  a  subor- 
dinate officer,  to  protect  the  United  States,  and  to  secure  the  faith- 
ful discharge  of  his  duties  as  such  clerk,  and  had  no  knowledge  or 
intimation  of  the.  misappropriation  of  said  money-order  funds  by 
said  Kennedy  until  after  said  crime  had  been  consummated.  Judge 
Morrow,  upon  demurrer  to  the  answer,  held  that  these  averments  did 
not  constitute  any  defense  to  the  action.  An  examination  of  that 
case  will  show  that  strong  reasons  were  given  in  favor  of  the  con- 
clusions reached. 

In  Bosbyshell  v.  U.  S.,  23  C.  C.  A.  681,  77  Fed  944,  in  actions 
brought  by  the  United  States  upon  the  oiBcial  bond  of  Bosbyshell 
as  superintendent  of  the  United  States  mint  in  Philadelphia,  and  his 
sureties,  to  recover  certain  money  for  which  he  had  failed  to  account, 
the  facts  were  that  in  the  year  1882  there  was  brought  from  the 
assay  office  in  New  York  to  tiie  Philadelphia  mint  a  large  lot  of  gold 
bullion,  which  for  several  years  thereafter  was  weighed  at  each 
annual  settlement;  that  at  the  annual  accounting  which  took  place 
in  July,  1887,  during  the  incumbency  of  the  superintendent  Fox,  the 
predecessor  in  office  of  Mr.  Bosbyshell,  this  bullion  was  put  in  a 
compartment  in  one  of  the  vaults  in  the  Philadelphia  mint,  and  a 
wire  cage  placed  around  it.  Before  this  was  done,  the  bullion  was 
weighed,  and  the  number  of  bars  counted,  in  the  presence  of  Eobert 
E.  Preston,  then  a  mint  examiner.  A  certificate  of  the  number  of 
bars,  their  weight  and  value,  was  signed  by  Mr.  Preston,  and  by  him 
afSxed  to  the  caga  The  door  of  the  cage  was  fastened  by  two  locks, 
and  it  was  also  sealed  by  Mr.  Fox  and  by  Mr.  Preston.  Mr.  Fox, 
the  superintendent  of  the  mint,  took  possession  of  the  key  of  one  of 
the  locks,  and  the  key  of  the  other  lock  was  deposited  by  Mr.  Preston 
in  the  bureau  of  the  mint  at  Washington.  The  cage  could  not  be 
properly  opened  without  the  employment  of  both  keys.  This  bullion 
was  thus  placed  in  the  cage  to  avoid  the  trouble  of  weighing  it  every 
year,  and  to  await  an  order  for  its  coining.  On  assuming  the  office 
of  superintendent  of  the  taint,  on  November  1,  1889,  Mr.  Bosbyshell 
gave  a  written  receipt  for  this  bullion  to  Mr.  Fox,  the  retiring  super- 
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iutendeat,  the  amount  receipted  for  being  the  same  as  stated  in 
Mr.  Preston's  certificate  ajBBLxed  to  the  cage.  Mr.  Bosbjshell  teutl- 
fled  that  when  he  entered  upon  his  official  duties,  and  gave  that  re- 
ceipt, he  knew  he  had  a  right  to  have  this  bullion  counted  and 
weighed;  but  he  waived  the  right,  and  the  cage  was  not  opened. 
Subsequently  to  the  giving  of  this  receipt,  and  down  until  September, 
1893,  in  his  monthly  reports  and  quarterly  accounts  rendered  to  the 
bureau  of  the  mint,  Mr,  Bosbyshell  reported  this  bulliou  as  in  his 
custody,  and  charged  himself  therewith.  This  cage  remained  un- 
opened until  September,  1893,  when,  under  orders  of  the  treasury  de- 
partment that  this  bullion  be  turned  over  to  the  melter  and  refiner 
for  the  purpose  of  coining,  the  cage  was  opened.  WTien  the  door 
was  opened  and  the  bullion  was  counted,  it  was  found  that  30  burs 
were  missing.  Of  these  missing  bars,  20  were  subsequently  found  in 
the  ventilator  of  the  vault,  outside  ot  the  cage.  Upon  these  facts, 
the  judge  presiding  at  the  trial  gave  an  instruction  which  met  with 
the  approval  and  commendation  of  the  court  of  appeals.  Substi- 
tuting the  name  "Zabriskie"  for  "Bosbyshell,"  it  would  be  directly 
applicable  to  the  facts  of  this  case,  and  for  that  reason  is  here  quoted: 

"It  Is  not  suggested  tbat  Mr.  Bosbyshell,  a  gentleman  jat  the  highest  char- 
acter, abstracted  this  gold.  It  never  has  been  suggested  or  suspected  but 
that  It  was  done  bj  one  of  his  subordinates,  for  whose  conduct  In  this  respect 
he  is  responsible,  to  the  extent  of  making  good  what  the  government  has  lost.— 
a  subordinate  who  Is  now  languishing  In  Jail  as  a  punishment  for  his  offense." 

In  the  course  of  the  opinion,  the  court  of  appeals  said: 

"We  come  now  to  the  defense  raised  by  the  defendant's  seventh  point, 
wherein  the  court  was  asked  to  charge  that  If  the  Jury  found  from  the  evi- 
dence that  the  bullion  sued  for  was  'stolen  without  any  fault  of  the  defendant, 
Bosbyshell,  without  defendant's  knowledge,  and  not  by  his  neglect,  and  not 
by  any  lack  of  prudence  or  caution  on  his  part,'  the  defendants  are  not  re- 
sponsible on  the  bond  In  suit  The  court  refused  to  give  this  instruction  to 
the  Jury.  The  position  taken  by  the  defendants  at  the  trial  below,  and  main- 
tained here,  la  that  the  bond  In  suit  imposed  upon  tho  defendants  a  liability 
only  for  the  faithful  and  diligent  performance  by  Mr.  Bosbyshell  of  the  duties 
of  the  office  of  superintendent,  and  not  a  liability  for  a  feloniotua  taking  ot 
bullion  without  any  fault  or  negligence  on  bis  part  We  are  not  able,  how* 
ever,  to  give  oar  assent  to  this  proposition,  in  view  of  the  decisions  of  the  su- 
preme court,  especially  In  the  cases  of  V.  S.  v.  Trescott.  3  How.  578,  V.  S.  t. 
Dashlel,  4  Wall.  182,  and  Boyden  v.  U.  S.,  13  Wall.  17.  •  •  •  It  Is  conceded 
'  tbat  section  3506  of  the  Revised  Statutes,  defining  the  duties  of  the  saperln- 
tendent  of  the  mint,  must  be  read  into  the  bond;  and,  as  we  have  already 
seen,  that  section  enacts  that  'the  superintendent  of  each  mint,  shall  receive 
and  safely  keep  until  legally  withdrawn'  all  bullion  which  shall  be  for  the 
use  of  the  mint,  and  'shall  be  the  keeper  of  all  bullion  or  coin  in  the  mint, 
except  while  the  same  Is  legally  In  the  hands  of  other  officers.'  Bnt  It  Is  con- 
tended that  the  language  of  the  statute  simply  declares  the  common-law  duty 
of  a  bailee  to  keep  in  a  safe  manner,  and  tbat  the  absence  of  an  express  con- 
tract to  deliver  relieves  the  defendants  from  the  stringent  rule  of  responsibility 
enforced  In  the  cited  cases.  We  think,  however,  that  the  words  of  the  stat- 
ute 'safely  keep  until  legally  withdrawn'  clearly  import  an  obligation  to  de- 
liver to  tlie  !;ovemment  or  according  to  its  orders,  and  that  such  a  liability 
must  be  read  into  the  condition  of  the  bond.  But,  even  If  the  condition  of  Uie 
bond  to  'safely  keep'  is  to  be  understood  in  the  strictest  sense  of  the  language 
used,  still,  upon  the  principle  of  the  adjudged  cases  referred  to,  the  obligors 
would  be  answerable  for  a  loss  by  larceny,  although  without  fault  or  negli- 
gence on  the  part  of  the  official,  because  the  obligation  to  keep  safely  Is  without 
any  qualidcation  or  exception." 
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The  questions  presented  by  counsel  have  received  the  care  and  at- 
trition which  the  importance  of  this  case  demands.  They  have 
been  discussed  at  much  greater  length  than  was  really  necessary. 
If  the  principles  herein  announced — which  hold  the  innocent  re- 
Bponsible  for  the  acts  of  the  guilty — may  to  the  layman  at  first 
blasb  seeju  harsh,  a  moment's  thought  will  dispel  the  delusion.  The 
ease  with  which  frauds  are  now  committed  against  the  government 
demands,  not  only  that  the  perpetrators  be  promptly  punished,  but 
tiiat  the  safeguards  which  now  protect  the  government,  by  requiring 
good  and  suflBcient  bonds  for  the  faithful  performance  of  the  statu- 
torr  duties  of  all  public  officers,  should  not  be  relaxed.  It  is  sub- 
stantially the  only  means  to  secure  redress,  and  insure  the  highest 
degree  of  care  and  diligence  in  the  selection  of  subordinates.  Any 
other  rule  would  open  the  door  to  frauds  and  crimes  innumerable, 
Ifaving  the  government  without  any  protection.  But,  in  any  event, 
it  is  perhaps  enough  to  say  that  the  liability  of  a  public  officer  is  to 
be  measured  tmd  decided  by  the  terms  of  the  bond  itself,  construed, 
as  it  must  be,  in  the  light  of  the  duties  imposed  upon  him  by  law, 
and  that  the  conclusions  reached  are  supported  by  sound  reason, 
based  upon  well-settled  principles  of  public  policy,  and  sustained 
by  all  of  the  well-considered  cases — both  national  and  state — upon 
the  subject     The  demurrer  is  overruled. 


TTNITBD  STATES  v.  WALTER  SCOTT  STAMP  00. 

(Circuit.  Court,  S.  D.  Xew  York.    April  15,  1898.) 

FoBT  OmcB— NswaPAPSB  ahd  Periodical  STAafPS— Lboautt  of  Sales. 
Beplevln  to  recover  newspaper  and  periodical  stamps  as  unlawfully  in 
the  possession  of  defendant,  the  claim  being  that  no  government  ofBcIal 
was  ever  authorized  to  part  with  the  possession  thereof,  and  that  the 
stamps  were  therefore  presumptively  pnrloined  from  the  government 
The  nndisputed  evidence  shows  that  stamps  of  the  varieties  in  question 
were  Issued  by  the  post-office  department  pursuant  to  act  of  congresis  of 
Jtine  23,  1874,  requiring  prepayment  of  postage  on  newspaper  matter  by 
adhesive  postage  stamps  to  be  .nfllxed  either  to  the  mall  matter  or  to  the 
memorandum  of  mailing,  or  in  such  other  manner  as  the  postmaster  gen- 
eral may  direct  The  postmaster  general  directed  that  the  stamps  should 
be  affixed  to  the  stub  of  a  receipt,  showing  the  amount  of  money  pre- 
paid as  postage,  and  instructed  postmasters  that  no  other  use  of  the  stamp 
was  permitted.  Subsequently.  In  1S,S1,  the  postmaster  general  expressly 
prohibited  jwstmasters  from  selling  these  stamps  to  publishers  or  otbers. 
The  official  reports,  however,  admit  that  this  rule  was  frequently  vio- 
lated, either  in  ignorance  or  defiance  of  the  regulation.  It  was  also 
admitted  that  "newspaper  and  periodical  stamps"  were  sold  as  "speci- 
mens" by  order  of  the  third  assistant  postmaster  general  to  all  persons 
willing  to  pay  face  value  therefor,  and  the  sale  of  stamps  as  "specimens" 
was  not  discontinued  until  the  year  1889.  It  was  further  admitted  that 
more  than  700  complete  sets  of  all  varieties  of  postage  stamps  have  been 
exchanged,  through  the  International  Bureau  of  the  Postal  Union,  with 
the  foreign  governments  who  joined  In  the  Universal  Postal  Convention, 
and  that  no  control  was  expressly  reserved  over  the  action  of  such  foreign 
governments  In  disposing  of  the  stamps  thus  exchanged.  Hdd  (1)  that 
the  direction  of  tlie  postmaster  general,  requiring  the  stamps  to  be  affixed 
to  the  memorandum  of  mailing  rather  than  to  the  mail  matter,  was  not 
even  inferentially  a  prohibition  of  sale  by  postmasters;  (2)  that  the  sale 
87  F.— 46 
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of  Stamps  as  "specimens"  was  not  unlawful,  but,  even  If  Irregular,  socb 
sales  were  ratified  by  the  government  by  Its  acceptance  of  the  proceeds 
Into  Its  treasury;  (3)  that  the  exchange  of  postage  stamps  with  members 
of  the  Postal  Union  was  without  reserve,  and  did  not  render  unlawful  the 
sale  or  gift  of  such  stamps  to  private  dealers  or  collectors;  (4)  that  the 
possession  of  newspaper  and  periodical  stamps  by  persona  outside  of, 
and  unconnected  with,  the  post-ofHce  department.  Is  not  presumptively 
unlawful. 

Mr.  Lloyd  opened  for  the  plaintiff. 

Mr.  Rosenblatt  opened  for  the  defense,  and  read  in  evidence  ex- 
tracts from  Tiffany's  History  of  United  States  Postage  Htampa,  tend- 
ing to  show  that  the  postage-stamp  system  was  adopted  for  the  con- 
venience of  the  public,  and  to  enable  all  applicants  to  purchase  the 
same,  at  wholesale  or  retail,  for  prepayment  of  postage. 

The  three  stipulations  are  offered  in  evidence,  and  are  marked, 
respectively,  "Exhibit  1,"  "Exhibit  2,"  and  "Exhibit  3." 

Mr.  Rosenblatt:  I  ask  the  court  to  direct  a  verdict  for  the  defend- 
ant 

LACOMBE,  Circuit  Judge  (orally).  I  am  prepared  now  to  dispose  of 
this  somewhat  extraordinary  case.  It  is  an  action  for  replevin  in  which 
the  plaintiff,  the  government  of  the  United  States,  through  the  post- 
office  department,  claims  title  to  a  lot  of  postage  stamps, — that  is, 
newspaper  and  periodical  postage  stamps, — ^and  the  marshal  has 
levied  upon  them.  They  are  divided  into  three  classes.  The  first 
comprises  newspaper  and  periodical  stamps,  under  the  act  of  1865,  or 
prior  to  1865,  as  to  which  it  is  now  conceded  by  the  plaintiff  that  the 
facts  do  not  warrant  a  finding  in  the  plaintiff's  favor,  except  as  to  the 
one-cent  stamps,  as  to  which  contention  is  still  made,  llie  sectrnd 
class  contains  certain  stamps  which  are  referred  to  as  "specimen 
stamps."  With  regard  to  these,  the  situation  is  this:  In  1875,  over 
the  signature  of  the  third  assistant  postmaster  general,  who  is  the 
one  that,  in  the  organization  of  the  department,  has  special  ctiarge  of 
stamps,  etc.,  there  was  a  circular  issned  from  the  post-office  depart- 
ment, Washington,  D.  C,  stating  that  "the  department  is  prepared  to 
furnish  upon  application,  at  face  value,  specimens  of  adhesive  post- 
age stamps  issued  under  its  auspices,  as  follows."  Then  follows  a 
list  of  various  stamps,  running  back  as  far  as  1847,  and  including  the 
various  issues  and  denominations  now  in  suit  This  circular  was 
sent  broadcast  throughout  the  community,  and  was  never  caoceled 
or  repudiated  by  the  postmaster  general.  Upon  the  strength  of  this 
circular  the  confiding  citizen  applies  to  the  post-office  department 
receives  the-  stamps,  pays  the  money,  and  the  post-office  department 
covers  the  money  into  the  treasury  of  the  United  States,  and,  having 
done  so,  turns  round  and  insists  that  the  same  stamps  were  stolen, 
embezzled,  and  purloined  from  the  United  States,  and  are  still  its 
property,  not  because  any  act  of  congress  has  prohibited  the  sale, 
but  because  some  years  after  the  circular  above  quoted  from  was 
issued  the  postmaster  general  made  regulations  forbidding  post- 
masters to  sell  this  particular  kind  of  stamp.  Comment  on  sach  a 
performance  as  that  would  seem  to  be  wholly  superfluous.     If  it 
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were  a  transaction  between  private  parties,  a  well-known  phrase  of 
the  police  court  wonld  most  properly  describe  it. 

There  remains,  however,  a  third   class,   covering  other  stamps 
which  are  not  specimen  stamps,  and  are  not  within  the  terms  of  this 
circular  offering  than  for  sale,  and  we  must  look  into  the  situation 
with  regard  to  those.     Except  for  one  lot  of  six  stamps  described  as 
"newspaper  stamps,"  1895,  etc.,  being  lot  No.  141,  all  th<'8e  stamps 
are  issued  on  or  prior  to  187^5,  except  two  lots,  132  and  134,  which 
seem  to  have  been  issued  in  1879.     The  newspaper  stamps,  so  called, 
are  postage  stamps  undoubtedly, — so  conceded.     The  description  of 
them  in  the  Regulations — ^indeed,  in  this  circular — is  such  that  it  is 
plain  that  they  are,  as  one  would  infer  that  they  were  without  any 
evidence,  postage  stamps.     From  the  time  that  the  government  be- 
gan to  print  and  circulate  postage  stamps  to  facilitate  the  prepay- 
ment of  postage  on  letters,  the  postmaster  general  or  post-office  de- 
partment, or  whoever  has  had  them  in  charge,  has  been  authorized 
to  sell  them,  to  have  them  distributed  at  places  where  persons  who 
needed  to  use  them  could  purchase  them,  and  in  some  acts  he  has 
been  required  so  to  da     I  do  not  find,  and  I  am  not  referred  to,  any 
act  of  congress  prohibiting  the  sale  of  this  particular  kind  of  stamp. 
On  the  contrary,  the  act  of  1874  (section  6),  which  authorizes  the 
issue  of  such  stamps  within  the  years  which  we  have  last  referred  to, 
provides  that  the  parcels  containing  the  newspapers  and  peiJiodicals 
"shall  be  weighed  in  bulk  and  postage  paid  thereon  by  a  special  ad- 
hesive stamp  to  be  devised  and  furnished  by  the  postmaster  general, 
which  shall  be  affixed  to  such  matter  or  to  the  sack  containing  the 
same  or  upon  a  memorandum  of  such  mailing,  or  otherwise,  as  the 
postmaster  may  from  time  to  time  p^o^^de  by  regulations";  that  is 
to  say,  the  postmaster  general  is  to  provide  regulations  as  to  how  the 
stamps  shall  be  affixed.     But  there  is  nothing  at  all  in  the  act  pro- 
hibiting his  selling  such  stamps  to  an  individual  who  wants  to  use 
them  to  pay  his  postage  with.     It  is  claimed,  however,  that  under 
the  general  powers  of  the  postmaster  general  to  make  regulations  for 
the  government  of  the  service,  regulations  have  been  made  prohibiting 
the  sale  of  this  kind  of  stamp.     Upon  examination  of  the  quotations 
from  the  Regulations  of  the  Post  Office  Dej>artment,  which  form  a 
part  of  the  stipulation,  I  am  unable  to  find  any  regulation  prohibit- 
ing the  sale  of  these  stamps  to  the  public  prior  to  that  contained  in 
the  Postal  Guide  of  1881.     On  the  contrary,  immediately  after  the 
passage  of  the  act  of  1874  it  seems  to  have  been  the  practice  of  the 
post-office  department  to  sell  these  very  stamps  to  the  public.     In  the 
report  of  the  postmaster  general  for  the  year  1875,  referring  to  the 
new  stamps  which  were  issued  under  the  act  of  1874,  he  says  that 
the  new  system  is  working  very  well,  and,  describing  the  method  em- 
ployed, states  that  the  papers  to  be  mailed  "are  made  up  in  bulk  at 
the  publication  office,  carried  to  the  post  office,  and  there  weighed. 
The  postage  is  computed  on  the  whole  issue,  and  the  proper  amount 
in  stamps  handed  to  the  postmaster,"  etc.,  which  plainly  indicates 
that  the  stamps  must  have  been  in  the  possession  of  the  citizen  who 
wanted  to  use  them  to  prepay  upon  his  package.    He  could  not  very 
wdl  "hand  them  to  the  postmaster,"  unless  he  had  them  to  hand.    It 
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s&ems  clear,  npon  the  evidence,  that  the  practice  nnder  the  act  of 
1874,  immediately  after  its  passage,  was  to  sell  and  deliver  these 
stami)s  to  the  public,  who,  when  they  wanted  their  paclcage  forward- 
ed, gave  stamps  for  the  amoant  of  the  proper  postage  to  the  poet- 
master  at  the  office  where  they  turned  it  in.  ]^ow,  the  record  c<m»- 
tains  no  prohibition,  prior  to  that  one  in  the  Postal  Guide  of  1881, 
against  the  sale  of  any  of  these  stamps  by  postmasters,  and  inasmuch 
as,  with  the  exception  of  lot  141,  they  are  all  prior  to  that  date  (1881), 
I  reach  the  conclusion  that  at  the  time  of  the  issuance  of  those  stamis 
there  was  no  statute  law  of  the  United  States,  and  no  regulation 
adopted  under  authority  of  statute,  prohibiting  the  sale  of  such 
stamps  to  the  public,  either  by  the  post-oflBce  department  itself  or  by 
such  subordinates,  postmasters  or  others,  as  might  have  the  stamps 
in  charge. 

There  remains  the  single  lot  of  six  stamps — 1,  2,  5,  10,  25,  and  50 
cents,  respectively — of  the  issue  of  1895.  It  appears  that,  under  the 
terms  of  the  so-called  'Tostal  Union,"  over  700  complete  sets  of 
stamps  have  been  issued  by  the  government,  without  reserving  any  fur- 
ther right  or  title  or  control  of  their  disposition,  whether  to  foreign 
governments,  or  to  delegates  of  those  governments  to  the  Postal 
Congress,  or  to  the  secretary  of  the  congress,  or  where  not,  is  imma- 
terial. The  stamps  so  issued  passed  wliolly  out  of  the  power  and 
control. of  the  federal  government,  which  no  longer  held  any  title 
to  them,  and  the  persons  to  whom  they  went  could  have  sold  them 
or  done  anything  else  that  they  pleased  with  them.  Under  those 
circumstances,  in  view  of  the  fact  that  part  of  those  stamps  are  of  the 
same  kind  as  those  which  were  sold  Ijy  the  post-oiBce  department 
under  the  circular  issued  in  1875,  and  the  money  paid  to  the  depart- 
ment and  covered  into  the  treasury  of  the  United  States;  that  part 
of  them  are  of  issues  which  were  not  prohibited  from  sale  by  act  of 
congress,  but  which,  on  the  contrary,  were,  when  they  were  first 
issued,  sold  by  postmasters  to  the  public,  and  the  sale  of  which  has 
never  been  prohibited  by  postal  regulations  nntil  some  years  after 
their  issue;  and  that  as  to  all  of  them  there  are  700  sets  free  to  the 
world,  which  the  post-oflBce  department  has  issued, — I  am  unable, 
such  being  the  only  e^^dence  in  the  case,  to  sustain  the  averment  of 
the  complaint  that  the  stamps  in  question  here  were  "stolen,  em- 
bezzled, and  purloined"  from  the  plaintiff,  and  that  they  are  now  the 
"property  of  the  government  of  the  United  States."  For  these  rea- 
sons I  shall  direct  a  verdict  in  favor  of  the  defendant 

Mr.  Lloyd:  I  except  to  that  part  of  your  honor's  change  in  which 
you  state  that  there  is  no  regulation  or  prohibition  of  any  kind  issaed 
by  the  government  prior  to  1881. 

The  Court:  There  is  nothing  other  than  what  yon  call  my  atten- 
tion to  here,  which  is  inferential.  On  that  date  the  language  is 
specific.  Prior  to  that  it  is  inferential,  because  it  says  they  most 
put  them  on  the  stub. 

Mr.  Lloyd:  That  is  what  I  contend, — that  it  is  inferential.  I  ask 
your  honor  to  charge  that,  in  the  absence  of  any  evidence  to  the  con- 
trary, the  jury  are  bound  to  presume  that  the  700  set*  of  stamps  de- 
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livered  to  the  Postal  Union  nnder  the  treaty  were  issned  by  the  goT- 
ermnent  for  the  purpose  for  which  they  were  intended. 

The  C!ourt:     I  declina 

A  verdict  is  found  as  directed.- 

Mr.  Rosenblatt:     I  move  for  judgment  on  the  verdict,  and  that  the 
marshal  be  directed  to  return  the  stamps  to  the  defendant 
Motion  granted. 


CENTAUR  CO.  v.  KILLENBERGER. 

(Circuit  Court,  D.  New  Jersey.    May  11,  1898.) 

L  Tradk-Markb  ast>  Tradb-Nahbs— Ukfair  Cokfbtition. 

Where  complainant's  package  and  label  Is  not  exactly  Imitated  by  de- 
fendant, bat  Is  made  so  near  like  It  In  general  appearance  that  one  Is  apt 
to  be  mistaken  tot  the  other  by  Intending  purchasers,  and  that  a  close 
inspection  Is  necessary  to  distinguish  them,  the  use  of  the  label  by  the 
defendant  or  of  one  substantially  similar  thereto  will  1)e  enjoined.^ 
1  Same— Unfair  Cohpbtition — Labels  Usbd  on  Patented  Articles. 

Distinctive  labels  long  used  on  patented  articles  dp  not  become  free  to 
the  world  on  the  expiration  of  the  patcmti- 

This  was  a  bill  in  equity  by  the  Centaur  (Company  against  Pred- 
ericlt  Killenberger  for  alleged  unfair  competition  in  trade.  The 
cause  was  heard  on  an  application  for  a  preliminary  injunction. 

Edmund  Wetmore,  for  complainant. 
George  H.  Silzer,  for  defendant 

KIBKPATRICK,  District  Judge.  This  is  an  application  on  be- 
half of  the  complainant,  the  Centaur  Company,  for  a  preliminary  in- 
junction restraining  the  defendant  from  putting  up  and  selling  "Cas- 
toria"  in  packages,  with  wrappers  and  labels  which  are  calculated  to 
deceive  tiie  public,  and  induce  them  to  buy  the  defendant's  goods 
when  theyi  intended  to  purchase  those  of  the  complainant  It  ap- 
pears from  the  record  that  "Castoria"  is  a  medicine  which  was  pre- 
pared by  the  complainant  under  a  process  patented  by  one  Pitcher, 
which  patent  has  expired;  that  while  so  prepared  and  sold  under 
said  patents,  and  for  many  years  after  the  expiration  thereof,  "Cas- 
toria" was  put  upon  the  market  in  the  dress  now  used  by  the  com- 
plainant It  is  alleged  that  by  the  form,  size,  and  shape  of  the  bot- 
tle, and  by  the  wrapper  incasing  it,  and  the  label  or  distinctive  marks 
upon  the  wrapper,  it  has  become  so  well  known  to  the  public  as  to 
be  recognizable  at  sight  as  the  complainant's  preparation. 

In  Centaur  Co.  v.  Heinsfurter,  28  C.  C.  A.  581,  84  Fed.  955,  the 
United  States  circuit  court  of  appeals  for  the  Eighth  circuit  held  that 
the  word  "Castoria,"  because  it  was  descriptive  of  the  patented  prep- 
aration, upon  the  expiration  of  the  patent,  was  free  to  be  used  by 
whosoever  would.  So,  while  the  prayer  of  the  bill  is  that  the  de 
lendant  may,  nevertheless,  be  enjoined  from  using  said  word  "Cas- 

>  For  elaborate  discussion  as  to  "Unfair  Competlton  in  Trade/'  see  note  to 
Scheuer  v.  MuUer,  20  G  0.  A.  166. 
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toria,"  the  application  now  made  to  the  court  is  not  so  broad,  and 
goes  only  to  the  use  of  the  wrapper,  with  the  imprint  thereon,  in 
which  the  bottle  is  inclosed;  and  this  upon  the  ground  that  to  per- 
mit its  use  is  to  encourage  unfair  competition  in  trade.  While  it  is 
true  that,  upon  an  actual  comparison  of  the  wrappers  side  by  side, 
substantial  differences  will  be  found,  and  that  no  one  with  knowl- 
edge would,  after  such  examination,  be  deceived,  still  it  will  be  per- 
ceived at  once  by  a  mere  inspection  of  the  packages  of  the  complain- 
ant and  defendant  that  they  are  so  much  alike  in  general  appearance 
that  the  one  is  apt  to  be  mistaken  for  the  other,  and  that  a  close 
inspection  is  necessary  to  distinguish  them.  If  we  look  at  the  two 
wrappers,  we  find  that  the  color  of  the  paper  is  the  same;  that  there 
is  a  similarity  in  the  type  used  and  their  general  arrangement,  and 
that  their  size  and  peculiar  characteristics  are  cbangcMl  at  similar  in- 
tervals of  space;  that  upon  each  wrapper  there  is  affixed  a  signa- 
ture in  script;  and  that  at  the  bottom  of  each  there  is  a  dark  band, 
upon  which  words  are  printed  in  white  letters.  B<>aring  in  mind 
that  the  complainant's  wrapper  was  well  known  to  the  trade  for 
years  before  the  adoption  of  that  of  the  defendant,  it  is  impossible, 
in  view  of  the  "accumulated  resemblances,"  to  avoid  the  conclusion 
that  these  numerous  similarities  were  not  the  result  of  chance,  but 
are  chargeable  to  design,  the  sole  object  of  which  was  an  intent  on 
the  part  of  the  defendant  to  so  imitate  the  complainant's  wrapper  as 
to  create  confusion  in  the  minds  of  intending  purchasers,  to  palm 
off  his  goods  as  those  of  complainant,  and  thereby  unfairly  acquire 
the  benefit  of  complainant's  efforts  to  build  up  and  retain  trade. 
An  imitation  of  complainant's  wrapper  for  the  purpose  of  decep- 
tion, and  with  the  expectation  that  by  such  imitation  the  defendant's 
goods  may  be  purchased  as  those  of  complainant,  constitutes  un- 
fair competition  in  trade,  against  which  the  court  will  grant  relief. 
Cook  &  Bernheimer  Co.  v.  Ross,  73  Fed.  20.^.  "The  defendants  have 
no  rifht  to  dress  their  goods  up  in  such  manner  as  to  deceive  in- 
tending purchasers,  and  induce  them  to  believe  they  are  biding  those 
of  plaintiff."    Coats  v.  Thread  Co.,  149  U,  8.  562,  13  Sup.  Ct.  96R. 

It  is  not  contended  on  the  part  of  the  defendant  that  the  simi- 
larity in  the  wrappers  does  not  exist,  but  the  right  to  its  use  is 
claimed  upon  the  ground  that  it  had  for  many  years  been  used  upon 
the  patented  article  "Castoria,"  and  that,  when  the  patent  on  the 
article  expired,  the  right  to  the  use  of  the  wrapper  became  public 
property.  The  cases  cited  by  the  defendant  do  not  sustain  that  view. 
In  the  case  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169.  16 
Sup.  Ct.  1002,  Mr.  Justice  White,  in  rendering  the  opinion  of  the 
court,  quotes  with  approval  PouUet,  Brevets  d'Invention,  Nos.  327, 
329,  pp.  278,  279,  as  follows: 

"Tbe  expiration  of  a  patent  has  for  Its  natural  effect  to  permit  every  one  to 
make  and  sell  tbe  object  patented,  and  H  has  also  for  effect  to  anthorize  every 
one  to  sell  It  by  the  designation  given  It  by  the  Inventor,  but  upon  the  condi- 
tion In  every  case  not.  In  so  doing,  to  carry  on  unfair  competition  In  business." 

In  the  Singer  Case,  supra,  while  the  right  of  the  defendant  to  use 
the  name  "Singer"  in  relation  to  sewing  machines  was  established, 
it  was  coupled  with  the, restriction  that,  in  so  doing,  it  must  be  made 
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clearly  and  anmlstakably  to  appear  that  the  machines  were  manu- 
factured bj  others  than  the  complainants.  The  right  to  manufac- 
ture Singer  sewing  machines  had  become  public  property  by  the  ex- 
piration of  the  patents,  but  the  right  of  the  original  manufacturers 
to  be  protected  from  fraudulent  imitation  of  the  indicia  by  which 
Singer  machines  made  at  their  establishment  had  been  known  to 
the  trade  was  upheld,  without  regard  to  the  fact  whether  these  de- 
vices had  been  adopted  during  the  life  of  the  patent  or  after  its  ex- 
piration. The  same  reasoning  is  applicable  here.  The  right  to  man- 
ufacture "Castoria"  according  to  Pitcher's  patented  process  or  form- 
ula may  be  free  to  the  world,  also  the  right  to  sell  the  manufactured 
article  by  the  name  "Castoria";  but,  in  putting  it  upon  the  market, 
the  new  manufacturer  must  clearly  identify  his  goods,  and  not  en- 
gage in  unfair  competition,  nor  do  anything  which  will  tend  to  de- 
ceive the  public,  and  induce  them  to  "take  his  goods  under  the  be- 
lief that  they  are  those  which  it  has  theretofore  been  accustomed  to 
purchase  under  the  same  name. 

As  the  similarity  of  label  to  which  reference  has  been  made  above 
has  that  tendency  to  deceive,  and  such  similarity  is  evidently  the 
result  of  design,  I  am  of  the  opinion  that  the  defendant  should  be 
enjoined  from  the  use  of  the  label  set  out  in  the  bill  of  complaint, 
or  any  one  substantially  similar  thereto  which  is  calculated  to  de- 
ceive the  public.      ' 


MacCOLIi  ▼.  KX0WI.E8  LOOM  WORKS. 

(Circuit  Court,  D.  Massachusetts.    April  26,  1898.) 

No.  81T. 

L  Patents — Numbrotts  Claims— Soit  on  Osm. 

When  a  suit  is  based  on  only  one  of  a  large  number  of  claims,  care 
must  be  taken  that  the  claim  in  issue  does  not  receive  Improper  breadth 
and  color  from  those  not  in  issue. 

2l  SaMB — CONSTRnCTION  OF  CliAIK. 

It  is  settled  law  that  a  use  not  known  when  a  patent  is  applied  for  is 
ordinarily  as  well  protected  as  one  then  known,  if  fairly  covered  by  the 
claims,  but  it  Is  equally  well  settled  that  a  claim  cannot  be  broadened 
In  its  proper  construction  by  a  function  afterwards  discovered;  and  a  new 
nse  Is  not  protected  unless  it  is  Inherent  In  the  patent. 
IL  Same — Lappkt  Looms. 

The  MacColl  patent,  No.  570,259,  for  Improvements  in  lappet  looms,  con- 
strued, and  held  not  infringed  as  to  claim  1. 

This  was  a  suit  in  equity  by  James  R.  MacColI  against  the  Ejiowles 
Loom  Works  for  alleged  infringement  of  claim  1  of  letters  patent  No, 
670,259,  issued  Octol^r  27,  1896,  to  complainant  for  improvements  in 
lappet  looms. 

Maynadier  &  Mitchell,  for  complainant. 

John  C.  Dewey  and  Fish,  Richardson  &  Storrow,  for  defendant. 

PUTNAM,  Circuit  Judge.  There  are  11  claims  in  this  patent,  each 
for  some  separate  element  in  a  lappet  loom.  The  suit  rests  on  only 
ope  of  them.  Therefore,  as  was  said  by  the  circuit  court  of  appeals 
for  this  circuit  in  Eppler  Welt  Mach.  Co.  v.  Campbell  Much.  Co.,  80 
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Fed.  141,  it  is  necessary  "to  make  sure  that  the  claim  in  issne  does 
not  receive  improper  breadth  and  color  from  those  not  in  issue." 

The  claim  in  suit  is  as  follows: 

"In  a  pattern  chain  for  lappet  looms,  the  combination  of  tbe  bar  links,  with 
adjustable  pattern  screws  or  pins,  the  varying  positions  of  which  relatively 
to  the  bar  links  govern  the  form  and  position  of  the  lappet  pattern,  substan- 
tially as  described." 

The  "substantially  as  described"  refers  to  the  usual  drawings  and 
to  the  following  portions  of  the  speciflcation.  The  letters  of  ref- 
erence we  have  striken  out,  as  the  extracts  sufficiently  explain  them- 
selves without  them.  The  chain  is,  of  course,  run  over  a  "sprocket 
roll"  or  "sprocket  wheel."    The  speciflcation  says: 

"The  sprockets  of  the  sprocket  roll  enter  the  vacant  spaces  between  the 
parallel  bar  links  of  the  pattern  chain,  the  said  bar  links  being  connected 
to  each  other  by  means  of  the  wire  links.  The  bar  links  are  provided  with 
the  screw-threaded  split  lugs,  In  which  are  inserted  the  pattern  screws,  the 
said  screws  being  clamped  in  their  proper  position  by  moans  of  the  tlghtt-ning 
screws  which  operate  to  draw  the  sides  of  the  split  lugs  together  against  the 
Rides  of  the  screws,  and  the  pattern  to  be  formed  in  the  woven  web  by  the 
action  of  the  needles  will  be  governed  by  the  relative  positions  of  the  forward 
ends  of  the  pattern  screws  of  the  chain,  the  said  forward  ends  coming  success- 
ively into  engagement  with  the  cams  and  which  are  connected  by  means  of 
the  rods  and  with  the  needle  frames." 

The  following  important  element  was  brought  ipto  the  specification 
by  amendment : 

"The  rear  ends  of  the  bar  links  being  supported  against  backward  move- 
ment and  held  In  tbe  same  plane  by  means  of  the  head  of  the  sprocket  wheel." 

The  rooiaining  essential  parts  of  the  specification  are  as  follows: 

"In  weaving  lappet  patterns  on  various  qualities  of  goods  it  is  necessary 
to  have  the  needles  capable  of  such  accurate  adjustment  by  the  pattern  screws 
or  pins  that  they  may  be  raised  with  positive  certainty  through  a  space  equal 
to  the  slight  distance  between  the  centers  of  the  dents  of  the  reed  or  an 
exact  multiple  thereof;  otherwise  an  imperfect  pattern  will  be  produced. 
Heretofore  it  has  not  been  deemed  practicable  to  apply  the  pattern  screws 
or  pins  which  serve  to  govern  the  position  and  form  of,  the  lappet  pattern 
to  a  loosely-driven  pattern  chain,  owing  to  tbe  apparent  Ioosenes.s  and 
unreliability  of  the  many-Jointed  construction  for  such  delicate  and  ac- 
curate adjustment  as  is  In  the  nature  of  the  case  required;  but  the  pattern 
screws  or  pins  have  only  been  applied  to  the  peripheries  or  sides  of  rigid 
disks  or  wheels,  which  are  adapted  by  means  of  closely-fitting  shafts  and 
bearings  for  revolution  in  a  true  circle  or  in  a  fixed  plane  without  liability  of 
looseness  or  change  therein.  •  •  •  My  Improvement  in  lappet  looms  is 
adapted  for  application  to  ordinary  cotton  and  woolen  looms  already  in  use. 
whereby  the  principle  of  lappet  weaving  may  be  successfully  employed  in 
such  looms;  and  it  consists  in  the  employment  of  a  pattern  chain  provided 
with  adjustable  pattern  screws  or  pins  to  govern  the  form  and  position  of 
the  lappet  pattern,  and  in  the  improved  construction  and  arrangement  of  the 
lappet  mechanism,  as  hereinafter  set  forth." 

These  extracts  sufiaciently  show  the  purpose  and  nature  of  the 
combination  covered  by  the  claim  in  issue.  They  also  admit,  what 
is  also  clearly  proven  in  the  record,  that  the  suggestion  of  pattern 
chains  in  lappet  looms  was  old,  and  that  "pattern  screws  or  pins'' 
were  old  in  the  disks  or  wheels  commonly  used  in  lappet  looms  for 
the  same  purpose  for  which  the  chain  in  issue  is  intended.  The 
proofs  show  that  the  "pattern  screws  or  pins,"  used  in  wheels  or 
disks,  were  set  perpendicularly  to  the  axis  of  the  wheel,  and  not  par- 
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allel  thereto.  The  alleged  infringer  in  this  soit  ases  pattern  chains 
and  pins,  but  the  pins  are  set  perpendicularly,  as  in  the  common 
wheel  or  disk;  nevertheless  the  complainant  claims  that  his  patent 
shall  be  construed  so  broadly  as  to  cover  them. 

II  the  claim  in  issue  were  in  this  respect  of  a  primary  character,  and 
could  be  construed  broadly,  It  would  be  plain  that  the  use  of  perpen- 
dicular pins  would  ordinarily  be  held  an  equivalent,  or  a  merely 
colorable  subterfuge,  and  that  such  use  would  therefore  infringe; 
but,  though  we  have  searched  the  record  carefully,  we  find  nothing 
in  it  to  sustain  snch  a  construction.  Ttie  claim  itself,  in  connection 
with  the  i>ortions  of  the  specification  which  appertain  to  it,  relates 
on  the  face  to  mere  mechanical  details.  As  we  said  at  the  open- 
ing of  this  opinion,  there  is  nothing  to  show  that  the  combination 
in  this  claim,  independently  of  the  matters  covered  by  the  other 
claims,  marked  any  special  advance  In  the  art.  The  complainant 
hlmselif,  in  his  own  testimony,  gives  credit  to  his  other  improvements, 
in  connection  with  this  one,  in  language  which  permits  no  dis- 
crimination in  behalf  of  the  latter.  Moreover,  so  far  as  can  be  dis- 
covered from  the  specification,  the  whole  merit  of  the  device  appears 
to  be  that,  by  placing  his  pins  parallel  to  the  axis  of  the  sprocket 
wheel,  and  by  the  support  given  by  the  head  of  the  wheel  to  the  bar 
links,  shown  by  the  matter  introduced  by  amendment,  as  we  have  al- 
ready stated,  the  alleged  looseness  of  prior  constructions  was  over- 
come    The  complainant  refers  to  this  in  his  evidence,  as  follows: 

"(3S)  Tou  have  stated  that  It  is  one  dlstlngulghinK  feature  of  yonr  lappet 
chain  that  It  gtres  equal  steadiness  and  accuracy  In  the  pattern  M  what  can 
be  obtained  from  any  wheel.  Will  you  please  point  out  by  what  mechanical 
devireg,  if  any,  such  steadiness  is  secured  in  the  pattern  chain  shown  in  your 
patent  No.  570,2.50?  Ans.  The  en(i  of  each  link  of  the  pattern  chain  rests 
npoD  a  Sxed  abutment,  and  is  pressed  against  it  so  that  there  is  no  chance 
of  any  lack  of  steadiness  or  accuracy." 

A^Mirently,  the  defendant  has  either  failed  to  overcome  this  de- 
fect, or  else  has  overcome  it  without  arranging  the  pins  parallel  to 
the  axis  of  the  ^rocket  wheel,  and  thus  without  using  the  method  of 
construction  devised  by  the  complainant.  However  this  may  be, 
we  have  seen  that  the  chain,  as  a  mere  chain,  was  an  old  suggestion, 
and  the  application  of  the  pins  to  it  so  far  involves  an  analogous  art 
as  not  to  mark  such  an  advance  as  would  entitle  it  to  a  construc- 
tion so  broad  as  to  cover  every  use  of  them.  The  circumstances  un- 
der which  an  application  of  an  old  device  to  an  analogous  use  entitles 
a  patentee  to  a  broad  ccmstmction  of  his  patent  were  carefully  ex- 
plained by  the  circuit  court  of  appeals  for  this  circuit  in  Heap  v.  Tre- 
mont  &  Suffolk  Mills,  27  C.  C.  A.  316,  82  Fed.  449,  4.56,  and  it  is 
clear  the  case  at  bar  does  not  come  within  those  circumstances. 

But  a  function  is  claimed  for  complainant's  device  which  we  ought 
not  to  overlook.  The  pins,  as  shown  in  the  drawings,  alternate  with 
relativdy  long  and  short  projections,  the  effect  of  which  is  best  ex- 
plained by  complainant's  expert,  Metcalf,  as  follows: 

"The  truth  is  that,  of  the  various  mechanisms  which  have  heretofore  been 
dlscuRsed  in  this  suit,  some  are  essentially  line-pattern  mechanismR,  8ome 
are  essentially  solid-pattern  mechanisms,  and  some  are  equally  adapted  to 
l)otli  purposes.     It  is  also  a  fact  that,  between  the  solid-pattern  mechanisms. 
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there  are  dlfTerencea  In  mode  of  operation  which  need  to  be  thoroughly  con- 
sidered in  any  examination  of  the  question  of  what  advance  In  the  art  of 
lappet  weaving  is  represented  by  any  one  of  them.  For  example,  the  use  of 
an  ordinary  cam  like  that  shown  in  Fig.  6  of  Nomlco  &  Heyes'  British  patent 
Is  appropriate  to  the  production  of  a  line  figure  only;  the  use  of  a  'lappet 
wheel'  (that  is  to  say,  a  wheel  bearing  a  groove  which  is  irregularly  shaped 
I>oth  as  to  width  and  direction),  in  combination  with  vibrator  mechanism  to 
throw  a  pin  first  against  one  wall  of  the  groove  and  then  against  the  opposite 
wall  of  the  groove,  is  appropriate  to  the  production  of  a  solid  figure  only; 
and  the  use  of  the  MncColl  chain  Is  equally  appropriate  to  the  production  of  a 
line  pattern  or  a  solid  pattern,  or  an  alternation  of  line  and  solid  pattern, 
although  the  practical  importance  of  using  a  MacCk)ll  chain  instead  of  some 
other  device  relates  mainly  to  the  production  of  solid  patterns.  •  *  •  An 
alternation  of  relatively  long  and  short  projections,  or  pins,  or  surfaces,  of 
the  pattern  chain,  produces  such  a  series  of  locations  of  the  needle  bar  at  the 
times  of  the  Inserti^ins  of  the  needles  into  the  warp  as  will  arrange  lappet 
stitches  crosswise  of  the  general  line  of  the  pattern,  and  thus  produce  a  solid 
lappet  figure.  In  which  the  variation  in  the  lengths  of  successive  stitches  de- 
termines the  form  of  the  figure  by  determining  the  varialious  of  its  width, 
and  the  variations  in  the  locations  of  the  successive  stitches  determine  those 
changes  in  the  position  of  successive  parts  of  the  figure  which  give  it  varying 
direction.  The  relatively  short  pins  of  the  pattern  chain  correspond  with 
the  stitch  boles  of  one  edge  of  the  pattern  In  the  cloth,  and  the  relatively  long 
pins  correspond  to  the  stitch  boles  at  the  other  edge  of  the  pattern  in  the 
cloth;  that  is  to  say,  they  correspond  as  to  their  varying  distance  from  a 
straight  line  drawn  lengthwise  of  the  chain  and  a  straight  line  drawn  length- 
wise of  the  cloth.  For  this  reason,  one  edge  of  the  figure  will  be  a  copy  of 
a  line  drawn  through  the  operative  ends  of  the  short  pins,  and  the  other  edge 
of  the  figure  will  be  a  copy  of  a  line  drawn  through  the  operative  ends  of 
the  long  pins  which  alternate  with  the  short  pins.  This  relation  of  a  guiding 
or  locating  device  to  a  tool  or  Implement,  which  produces  a  figure  by  varia- 
tions in  Its  successive  positions  In  what  is  commonly  referred  to  in  speaking 
of  a  certain  device  as  a  templet,  and  this  templet  characteristic  of  the  MacCoU 
chain,  is  what  I  have  heretofore  pointed  out  as  one  of  the  things  wbicb  dis- 
tinguish it,  as  to  mode  of  operation,  from  those  chains  of  the  prior  art  which 
most  nearly  resemble  It  in  construction." 

It  is  claimed  tliat  ttiis  alternation  of  irelatively  long  and  short  pins 
thus  performs  a  new  function,  and  that  defendant's  machine  also  per- 
forms the  same  function  by  the  same  variations,  and  that,  therefore, 
infringement  follows.  This  function  is  nowhere  suggested  in  the 
patent. 

It  is  settled  law  that  a  use  not  known  when  a  patent  is  applied  for 
is  ordinarily  as  well  protected  as  one  then  known  if  fairly  covered 
by  the  claims.  It  is  also  equally  well  settled  that  a  claim  cannot  be 
broadened  in  its  proper  construction  by  a  function  afterwards  dis- 
covered. Heap  V.  Tremont  &  Suffolk  Mills,  27  C.  C.  A.  316,  82  Fed. 
449, 457,  already  cited.  It  must  also  be  the  law  that  a  new  usie  is  not 
thus  protected  unless  it  is  inherent  in  the  patent.  The  use  to  which 
the  complainant's  expert  thus  refers,  and  which  has  been  urged  on  as 
with  great  force  by  the  complainant  at  the  argument  at  bar,  is  not 
thus  inherent,  because  it  is  plain  that  claim  1,  in  issue  here,  covers 
every  arrangement  of  pins  in  lines  parallel  to  the  axis  of  the  sprocket 
wheel ;  that  it  is  not  in  any  way  limited  by  its  terms,  or  by  the  speci- 
fication, to  "relatively  long  and  short  projections  or  pins";  and  that 
a  chain  with  parallel  pins,  supported  by  the  head  of  the  sprocket  wheel 
as  shown  in  the  patent,  would  infringe,  whether  thus  "relatively  long 
and  short"  or  not.  Let  there  be  a  decree,  under  rule  21  (21  C'  C.  A. 
civ.,  and  78  Fed.  civ.),  dismissing  the  bill,  with  costs. 
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MacCOLL  T.  CROMPTON  LOOM  WORKS. 

(Circuit  Coort.  D.  Massachusetts.    April  26.  1898.) 

No.  818. 
t  Patests— Lappet  Looms. 

The  MacColl  patent.  No.  670.259,  for  hnprovements  in  lappet  looms,  con- 
strued, and  held  not  Infringed  as  to  claims  1  and  6. 

a.  8aMK — CONSTRCCTION  OF  CLAIM. 

A  patentee  of  a  lappet  loom,  who  was  not  the  first  to  devise  hanging 
a  pattern  chain  or  other  pattern  device  on  the  loom-frame,  Is  limited,  so 
far  as  concerns  this  feature  of  bis  patent,  tp  what  is  an  equivalent  of  the 
precise  device  by  which  he  accomplished  that  result 
3.  Bake— Lappet  Looms. 

The  MacColl  patent,  No.  570,260,  for  Improvements  in  lappet  looms,  con- 
strued as  to  claims  1  and  2,  and  held  not  infringed. 

This  was  a  suit  in  equity  by  James  R.  MacColl  against  the  Cromp- 
ton  Loom  Works  for  alleged  infringement  of  letters  patent  Nos. 
570^59  and  570,260,  both  issued  October  27,  1896,  to  the  complainant 
for  improvements  in  lappet  looms.  Claims  1  and  6  of  the  former  pat- 
ent and  claims  1  and  2  of  the  latter  were  in  issue. 

• 

Maynadier  &  Mitchell,  for  complainant. 

Frederick  L.  Bmery  and  Fish,  lUcbardson  &  Stoprow,  for  defendant. 

PUTNAM,  Circuit  Judge.  This  suit  relates  to  claims  1  and  6  of 
the  patent  in  issue  in  MacColl  v.  Knowles  Loom  Works,  in  which  case 
we  this  day  passed  down  an  opinion  (87  Fed.  727),  and  also  to  claims 
1  and  2  of  patent  No.  570,260,  issued  October  27, 1896,  for  additional 
imprdrements  in  lappet  looms.  Claim  1  of  the  first-named  patent  is 
set  out  in  the  other  opinion  referred  to,  and  it  is  conceded  that  our 
disposition  of  it  in  the  other  case  reqiures  a  similar  disposition  here. 
Claim  6  of  the  same  patent  is  as  follows: 

"In  a  lappet  loom,  the  combination  of  a  needle  bar  and  pattern-chain  mechan- 
ism, n-itb  intermediate  engaging  mechanism  for  causing  the  desired  movement 
of  the  needles  into  the  shed,  the  pattern-chain  mechanism  being  adapted  to 
govern  the  longitudinal  iwsltion  of  the  needle  bar,  and  control  the  operative 
connection  of  the  needle  bar  with  the  engaging  mechanism,  whereby  the  said 
engaging  mechanism  may  be  caused  to  remain  inoperative  at  any  desired  point 
io  the  pattern,  substantially  as  descrll>ed." 

The  complainant's  expert  testifies  that  the  chain  embraced  in  this 
claim  is  the  same  chain  covered  by  claim  1,  and  it  was  so  maintained 
by  the  complainant  at  the  hearing.  As  our  disposition  of  the  other 
case  holds  that  the  defendant  does  not  use  the  complainant's  chain, 
it  results  that  claim  6  of  the  first-named  patent  follows  the  fate  of 
claim  1. 

The  claims  of  patent  No.  570,260,  in  dispute,  are  as  follows: 

"(1)  In  a  lappet  loom,  the  combination  of  the  lay,  and  the  needle  bar  carried 
;  by  the  lay,  with  the  pattern  pins  or  projections  and  the  engaging  rod  held 
I  independently  of  the  lay,  and  a  sliding  connection  between  the  needle  bar 

I  and  the  engaging  rod,  substantially  as  described.  (2)  In  a  lappet  loom,  the 
combioation  of  the  lay,  and  the  needle  bar  carried  by  the  lay,  with  the  pat- 
tern pins  or  projections  and  tl»c  engaging  rod  held  Independently  of  the  lay, 
means  for  holding  the  engaging  rod  against  the  pattern  pins  or  projections, 
I  and  a  sliding  connection  between  the  needle  bar  and  the  engaging  rod,  sub- 
I         Btantially  as  described." 
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It  is  conceded  that,  for  the  purposes  of  this  suit,  these  claims  are 
substantially  the  same,  so  that  we  need  consider  at  length  onlj  claim 
1.  The  specification  contains  no  description  of  the  principle  or  pur- 
pose of  this  improvement,  and  no  account  of  it  beyond  the  annexed 
drawings  and  the  enumeration  of  the  several  parts  of  the  device. 
The  proofs,  however,  make  dear  that  the  purpose  was  to  mount  the 
chain  on  the  frame  of  the  loom,  and  thus  to  relieve  the  lay  from 
carrying  its  weight.  This  was  a  useful  purpose,  though  clearly  not 
new  in  the  art  of  lappet  looms.  In  order  to  make  this  monnt,  it  is 
necessary  to  make  use  of  some  means  for  always  keeping  the  ele- 
ments of  the  chain,  which  are  to  have  a  fixed  position,  in  proper  gear, 
or  in  other  proper  relation,  with  the  needle  bar,  which  is  to  be  con- 
stantly oscillating.  To  make  a  connection  of  this  nature  for  the  first 
time  required  ingenuity. 

The  method  in  which  the  complainant  accomplished  his  purpose 
was  very  simple.  It  was  by  attaching  to  his  engaging  rod  a  double 
guide  at  a  right  angle  to  it,  of  sufficient  length  to  cover  the  entire 
swing  of  the  lay.  An  arm,  which  is  connected  with  the  needle  bar, 
is  given  by  the  sides  of  the  guide  a  motion  in  lines  in  prolongation  of 
the  pins  which  lie  on  the  periphery  of  the  chain  pattern  and  parallel 
to  its  links,  while  the  arm  plays  freely  in  the  guide  tiirough  the  full 
throw  of  the  lay.  As  pictured  in  the  comjrfainant's  drawings,  this 
device  adapts  itself  to  a  pattern  chain  constructed  according  to  com- 
plainant's peculiar  method;  but  its  principle  admits  of  a  reconstruc- 
tion which  would  adapt  it  to  a  pattern  chain  in  which  the  pinq  are  set 
perpendicularly,  as  in  the  defendant's  loom. 

There  is  nothing  on  the  face  of  the  complainant's  patent  to  entitle 
him  to  a  construction  of  his  claims  which  would  cover  anything  more 
than  his  peculiar  guide  and  the  accompanying  parts,  as  described 
in  the  specification.  Of  course,  the  doctrine  of  equivalents  is  to  a 
certain  extent  a  rule  of  proportions;  and  if  the  complainant  had  been 
the  first  to  dcAise  hanging  a  pattern  chain,  or  other  pattern  device, 
on  the  loom  frame,  he  might  be  entitled  to  cover  by  that  doctrine  al- 
most every  known  method  of  bringing  the  parts  into  gear.  But,  as  he 
was  not  the  originator  of  this  generic  idea,  he  is  limited  to  what  is  an 
equivalent  of  the  precise  device  by  whi(;h  he  accomplished  that  result. 
Looking  at  this  limitation,  the  defendant's  method  seems  to  us  radi- 
cally different.  While  the  complainant  makes  his  connection  in  the 
simple  manner  we  have  explained,  the  defendant  uses  the  complex, 
but  well  known,  method  of  accorai>li8hing  the  result  through  the 
common  axis  of  motion  of  the  loom  frame  and  the  lay.  In  its  loom,  the 
|)attern  pins  being  at  a  right  angle  to  the  axis  of  the  sprocket  wheel, 
a  lever  rests  on  the  pins.  From  this  lever  a  rod  extends  down  to  a 
horizontal  bar.  which  is  pivoted  near  the  axis  of  the  lay,  and  is  con- 
nected at  its  other  end  with  a  boll-crank  lever,  the  upper  arm  of 
which  is  attached  to  the  needle  bar.  Thus,  as  the  first  lever  rises  or 
falls  with  the  successive  links  of  the  pattern  chain,  the  intermediate 
lever  pulls  the  needle  bar  from  one  side  to  the  other,  and  the  pattern 
chain,  which  is  on  the  loom  frame,  is  thus  in  proper  connection  with 
the  needle  bar  on  the  lay.  The  mechanical  laws  which  control  the 
actuation  of  the  connection  made  by  the  complainant's  device  are 
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wholly  different  from  these  relating  to  the  defendant's.  In  the  latter, 
there  is  no  guide,  nor  need  of  any,  as  the  line  of  force  proceeds  con- 
tinuoasly  from  the  pattern  chain  to  the  needle  bar  through  substan- 
tially a  common  axis  of  motion. 

This  case  and  the  complainant's  snit  against  the  Knowles  Loom 
Works  have  compelled  much  attention  from  the  court,  in  which  it 
has  been  very  greatly  assisted  by  the  counsel  on  each  side;  but.  as 
the  questions  involved  are  wholly  of  fact,  nothing  would  be  gained  by 
further  elaboration  of  them.  On  the  whole,  we  think  the  complain- 
ant must  rely  for  his  market,  as  against  the  defendant,  on  the  8im- 
plicity  of  his  mechanical  device,  and  not  on  his  patent.  Let  there 
be  a  decree  under  mle  21  (21  C.  C.  A.  civ.,  and  78  Fed.  civ.),  dismiss- 
ing the  bill,  with  costs. 


ELBOTBIO  CAB  00.  OP  AMEBICA  et  aL  t.  HARTFORD  &  W.  H.  R.  CO. 

et  al. 

(Clrcnlt  Court,  D.  Connecticut    May  19, 1898.) 

1.  PaTBHTS — iNVBimON— CONTROLMNG  SWITCH  FOR  JlLBCTRIC  MOTOBS. 

The  Condlct  patent.  No.  393,328.  for  a  controlling  switch  for  electric  mo- 
tors, the  chief  feature  of  which  Is  that  In  passing  from  no  current,  or  a 
very  low  one,  to  a  higher  current,  the  switch  Is  so  arranged  as  to  momen- 
tarily Introduce  dead  resistance  colls  Into  the  circuit,  and  then  cut  them  out 
again,  so  that  In  passing  from  one  running  point  to  another  there  is  a  re- 
daction of  energy,  by  means  of  which  the  motors  are  protected,  and  spark- 
ing, shocks,  and  other  evils  resulting  from  excess  of  current,  prevented, 
covers  a  broad  invention,  and  entitles  the  inventor  to  the  uses  thereof  as 
developed  In  the  subsequent  development  of  the  art. 

ft   fljMTP     TTmrnTTOfucmc wT 

cnaims  27,  28,  29,  and  81  of  this  patent,  which  cover  the  broad  Invention 
above  described,  held  Infringed  by  one  who,  Instead  of  placing  the  resist- 
ances in  a  certain  definite  series,  as  described  In  the  patent,  inserts  the 
series  In  the  place  of  one  of  the  motors,  and  then  shunts  the  motors. 
Claims  20,  21,  and  22.  which  Cover  certain  minor  features,  also  held  In- 
fringed, and  other  claims  held  not  infringed. 

This  was  a  suit  in  equity  by  the  Electric  Car  Company  of  America 
and  the  Thomson-Houston  Electric  Company  against  the  Hartford  & 
West  Hai'tford  Bailroad  Company  and  others  for  alleged  infringe- 
ment of  a  patent  for  a  controlling  switch,  adapted  to  be  applied  to 
electric  motors. 

Betts,  Betts,  Sheffield  &  Betts,  for  complainants. 
Chas.  E.  Mitchell  and  Wm.  F.  Henney,  for  defendants. 

TOWNSEND,  District  Judge.     The  patent  in  suit  (No.  393,323, 

granted  to  complainants  as  assignees  of  George  H.  Condict)  is  for  a 

'.  controlling  switch,  adapted  to  be  applied  to  electric  motors.     The 

1         issues  herein  relate  to  its  use  in  connection  with  electrically  propelled 
cars  on  ordinary  trolley  lines.     The  particular  apparatus  under  con- 
sideration ifl  the  cylinder  shaped  switch  or  controller  located  on  the 
'  ends  of  such  cars.     The  current  of  electricity  supplied  from  the 

j  generator  and  delivered  to  the  motor  is  necessarily  of  unvarying  po- 

l  tential;  that  is,  it  must  always  have  a  capacity  to  supply  the  full 
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amount  of  current  required  at  any  time.  In  the  practical  operation 
of  such  cars,  however,  it  is  generally  unnecessary  to  use  more  than  a 
small  quantity  of  such  current.  Various  constructions  have  been 
devised  to  regulate  the  supply  of  current  according  to  the  require- 
ments of  the  motor.  Originally  the  supply  was  regulated  by  coils  of 
wire,  known  as  "rheostatic"  or  "resistance"  coils.  In  the  first  or 
series  arrangement,  the  total  resistance  was  the  sum  of  the  number 
of  coils.  In  the  second  or  parallel  arrangement,  the  total  resist- 
ance was  decreased  in  proportion  to  the  number  of  parallel  paths. 
This  method,  known  as  the  "rheostatic"  or  "dead  resistance"  method, 
was'  defective,  because  of  its  waste  of  energy,  inasmuch  as  the  po- 
tential thus  obstructed,  and  not  expended  in  propelling  the  car,  was 
converted  into  heat,  and  lost.  A  second  method  of  controlling  the 
current,  called  the  "series  parallel  control  method,"  consisted  in  sub- 
stituting for  the  rheostatic  coils  the  coils  of  the  motor  itself.  In- 
asmuch as  the  passage  of  the  current  through  these  coils  develops 
energy  in  the  motor,  they  are  called  'live  resistance  coils,"  as  distin- 
guished from  the  rheostatic  or  dead  resistance  coils.  By  utilizing 
the  motor  coils,  the  objectionable  element  of  loss  of  energy  was  al- 
most entirely  obviated.  These  coils  were  either  switched  in  series 
into  a  single-wire  circuit  carrying  the  current  from  generator  to 
motor,  or  into  parallel  or  multiple  wire  paths  or  circuits.  This  sec- 
ond or  series  parallel  method,  while  theoretically  of  great  value,  for 
various  reasons,  not  necessary  to  be  here  considered,  proved  to  be 
impracticable,  and  was  abandoned.  In  the  patent  in  suit  the  in- 
ventor, George  H.  Condict,  describes  his  invention  as  follows: 

"This  invention  Is  particularly  useful  where  the  supply  of  electricity  is 
great,— such,  for  Instance,  as  when  storage  batteries  or  electric  accumulators 
are  used  on  cars,  and  in  which  the  motors  are  regulated  by  varying  their 
Internal  resistance,  which  may  be  done  by  connecting  their  colls  in  different 
ways.  In  practice,  I  have  found  that  switches  for  regulating  the  power 
and  speed  of  electric  motors  under  these  conditions  were  easily  burned  out 
not  only  causing  great  annoyance  in  the  operation  of  the  cars  or  machine, 
but  rendering  the  operator  liable  to  Injury.  The  trouble  is  mainly  due  to 
the  fact  that  at  the  time  of  changing  the  motor  connections  the  resistance 
of  the  motors  is  more  or  less  cut  out,  and  in  malcing  the  new  connections 
there  is  a  great  danger  from  sparlving,  which  often  short-circuits  the  con- 
nections, with  danger  of  completely  destroying  the  switch  and  burning  out 
the  motors.  To  overcome  these  objections,  I  have  constructed  my  switch 
so  that  at  the  time  of  changing  the  connections  I  insert  resistances  more  or 
less  great  according  as  to  the  resistance  of  the  motor  connections:  that  Is 
to  say,  if  the  motor  resistance  is  great,  the  auxiliary  resistances  would  be 
small,  and  vice  versa.  I  also  so  arrange  the  switch  that  the  resistances  are 
ail  cut  out  of  circuit  as  soon  as  the  new  motor  connection  is  made.  Their 
function  Is  to  reduce  the  current  flowing,  so  tliat  at  the  time  of  malving  the 
change  in  the  motor  connections  the  current  is  small  compared  with  what  It 
would'  be  if  these  resistances  were  not  Inserted;  and,  furthermore,  these 
resistances  are  gradually  cut  In  and  out,  so  as  not  to  suddenly  change  the 
resistance  to  the  current  beyond  a  given  amount.  Another  portion  of  my 
invention  is  the  reversing  switch,  which  is  arranged  in  the  same  frame  or 
case  with  the  controlling  switch,  and  combined  with  a  locking  device  which 
is  operated  by  the  controlling  switch,  so  that  when  current  Is  flowing  through 
the  motors  the  reversing  switch  cannot  be  moved,  but  when  the  controlling 
switch  is  turned  so  that  all,  or  substantially  all,  of  the  current  is  cut  out 
from  the  motors,  then  the  reversing  switch  may  be  moved  to  reverse  the  mo- 
tors." 
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It  appears  from  the  foregoing  statement  that  in  changing  from  no 
enrrent  at  all,  or  a  very  low  current,  to  a  higher  current,  the  inventor 
80  arranged  the  switch  as  to  momentarily  or  temporarily  introduce 
dead  resistance  coils  into  the  circuit,  and  then  cut  them  out  again, 
so  that  in  passing  from  one  running  point,  where  the  current  was  at  a 
^ven  rate,  to  another  running  point,  there  should  be  a  reduction  of 
energy  or  current,  by  means  of  wiich  the  switch  and  motors  were  pro- 
tected, and  sparking,  shocks,  and  all  evils  which  would  result  from 
an  excess  of  current,  were  prevented.  This  is  the  chief  feature  of" 
the  Condict  invention.  Three,  other  features  thereof  will  be  con- 
sidered later.  Complainants'  and  defendants'  devices  cannot  be  sat- 
isfactorily described  or  compared  without  the  aid  of  drawings  or 
models.  The  exhibits  introduced  upon  the  hearing  clearly  show  their 
construction  and  operation,  and  the  distinctions  by  reason  of  which 
noninfringement  is  claimed.  For  these  reasons  this  opinion  will 
not  attempt  to  state  mechanical  details. 

Condict  so  combined  the  two  opposing  systems  of  resistance  already 
considered  as  to  increase  or  reduce  the  amount  of  current  with  a  sav- 
ing of  waste,  and  without  sparking.  In  the  original  statement  of 
his  invention,  he  emphasized,  as  its  chief  object,  the  prevention  of 
sparking,  which*  in  the  then  state  of  the  art,  was  perhaps  the  chief 
objection  to  existing  methods.  Subsequent  development  of  the  art 
necessitated  the  introduction  of  other  means  to  prevent  sparking  in 
connection  with  his  original  device,  and  modifications  thereof  to 
adapt  it  to  greater  voltage  and  other  conditions.  Neither  the  com- 
plainants nor  the  defendants  now  use  this  patented  device  to  prevent 
sparking,  but  both  use  it  to  regulate  the  current.  Complainants  gen- 
erate the  spark  and  extinguish  it  by  means  of  a  magnetic  blowout. 
Defendants  generate  the  spark  and  dissipate  it  by  an  arc-spanning 
appliance.  The  defendants  use  complainants'  idea,  and  the  elements 
of  its  combination,  with  certain  changes  borrowed  from  the  existing 
art,  and  other  improvements  covered  If  Von  Zweigbergk's  patent. 
In  view  of  all  the  facts  proved,  I  find  and  hold  that  the  invention  of 
CJondict  is  a  broad  one,  that  he  is  entitled  to  the  beneficial  uses  of 
his  invention  as  developed  in  the  development  of  the  art,  and  that 
defendants,  in  thus  using  his  combination,  infringe  the  patent.  Con- 
dict showed  in  his  patent  four  ways  of  coupling  the  coils  of  the 
motors,  commencing  with  the  first  position,  in  which  the  circuit  is 
broken,  and  there  is  no  current  on.  In  the  second  position  the  cur- 
rent from  the  generator  passes  in  series,  successively,  through  two 
coils  of  each  of  two  motors,  and  through  the  armature  of  the  second 
motor.  In  changing  from  the  first  position  of  broken  circuit  to  the 
second  position,  which  represents  the  circuit  of  greatest  resistance, 
and  consequent  least  amount  of  current,  a  single  dead  resistance 
coil  is  automatically  switched  into  circuit ;  and,  as  soon  as  the  circuit 
is  made,  it  is  cut  out  again.  In  the  next  succeeding  position  the 
field  coils  of  each  motor  are  coupled  in  parallel,  instead  of  series,  cir- 
cuits. In  the  next  the  motors,  as  a  whole,  are  arranged  with  their 
circuits  in  parallel  paths.  As  these  successive  changes  successively 
cut  down  the  motor  circuit  resistances,  a  proportionately  greater 
afflount  of  dead  coO  or  rheostatic  resistance  is  switched  in,  and  then 
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cut  out,  In  order  to  obviate  the  various  objections  involved  in  too 
sudden  changes  of  current.  The  defendants'  apparatus  is  construct- 
ed under  patent  2so.  545,884,  granted  September  3,  1895,  for  a  con- 
troller, to  T.  Von  Zweigbergk.  The  Von  Zweigbergk  patent  describes 
a  development  of  an  improvement  upon  the  Condict  patent.  The 
defendants  unquestionably  use  the  elements  of  complainants'  com- 
bination, but  they  use  them  in  connection  with  a  dissipator  which 
does  not  infringe.  Furthermore,  between  CJondict's  four  positions 
they  interpose  notches  showing  intermediate  points  where  the  handle 
of  the  controller  may  be  stopped  when  resistances  only  have  been 
introduced  or  cut  out  without  circuit  changes.  The  defendants  do 
not  seriously  deny  patentability,  but  do  deny  infringement,  and  claim 
that  while  the  Condict  device  involved  invention,  and  was  useful  for 
the  purpose  for  which  it  was  devised,  namely,  to  prevent  sparking 
where  there  was  a  low  potential,  it  is  utterly  impracticable  for  use 
in  the  ordinary  trolley  of  to-day,  and  is  obsolete,  and  has  been  dis- 
carded both  by  complainants  and  defendants.  The  claim  that  the 
original  Condict  controller  is  now  a  useless  contrivance  is  not  so  far 
sustained  by  proof  as  to  be  material.  The  claim  that  complainants 
have  attempted,  by  advertising  circulars,  to  crush  defendants  by  un- 
earthing an  obsolete  patent,  was  satisfactorily  answered  at  the  hear- 
ing. The  modified  form  of  controllers  now  used  by  complainants 
were  constructed  by  them  before  the  defendant  corporation  com- 
menced the  manufacture  of  their  controllers.  Complainants  always 
asserted  that  they  were  constructed  under  the  Condict  patent,  with 
modifications.  The  advertising  circulars  which  complainants  intro- 
duced were  not  issued  until  after  this  suit  was  brought,  and  appear 
to  raise  merely  the  question  as  to  the  comparative  merits  of  com- 
plainants' patent  magnetic  blowout  and  defendants'  patent  dissi- 
pator in  taking  care  of  the  surplus  voltage.  The  Von  Zweigbergk 
patent  covers  the  latter  improvement,  which  comprises  an  arc-span- 
ning system  consisting  of  strips  and  contact  fingers  connected  in 
series  before  every  circuit  change,  but  useful  only  when  the  current 
is  reduced.  These  fingers  so  engage  with  said  strips,  and  are  so 
connected  with  the  resistances  and  motors,  that  in  alternating  posi- 
tions of  the  switch  they  may  be  utilized,  after  one  connection  is 
broken,  by  the  introduction  of  a  resistance,  in  order  to  regulate  the 
speed  or  power  of  the  motor,  without  shifting  the  motor  connections. 
This  case  was  exhaustively  argued  by  eminent  counsel,  and  elabo- 
rately illustrated  by  models  and  drawings.  Some  months  after  the 
oral  argument,  further  briefs  were  filed  by  counsel.  Immediately 
after  the  close  of  the  hearing,  the  case  was  thoroughly  examined,  and 
it  has  now  been  considered  again  in  the  light  of  the  later  briefs  sub- 
mitted. These  investigations  have  so  confirmed  the  impression 
produced  at  the  hearing  that  the  defendants'  apparatus  is  a  mere 
modification  of  the  Condict  idea,  patterned  in  part  thereon,  and  in 
part  upon  the  later  unprovements  introduced  by  the  complainants, 
and  that  in  defendants'  use  of  a  multiple  break  they  have  merely 
improved  upon  the  Condict  apparatus,  that  it  has  seemed  unnecessary 
to  discuss  all  the  details  of  the  case.  The  statement  of  complainants' 
expert  Bentley,  when  read  in  connection  with  the  exhibits,  clearly 
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shows  the  difference  in  constmction  and  operation  between  the  two 
ill  vices.  Condict  was  the  first  inventor  of  a  practical  embodiment  of 
this  system  of  co-operating  resistances.  His  invention  has  been 
modified  and  developed  to  meet  the  exigencies  of  greater  voltage,  and 
other  inventions  in  the  railway  trolley  art.  Defendants  strenuously 
contend  that  inasmuch  as  they  use  successive  resistances,  and  do 
not  use  any  resistances  at  running  notches,  they  do  not  infringe 
Coiidict's  system,  which  includes  simultaneous  resistances,  and  ad 
interim  resistances  to  cut  down  the  current  in  going  from  one  posi- 
tion to  the  other.  But  Condict,  in  his  specification,  distinctly  pointed 
out  the  feature  of  his  invention  which  defendants  have  appropriated, 
in  the  following  language: 

"It  is  evident  tbat,  while  only  four  ways  of  coapUng  up  the  colls  of  the 
motor  are  shown,  a  large  variety  of  comieetlona  might  be  made,  embodying 
thP  same  general  principles.  It  is  also  evident  that,  while  the  motors  are 
coupled  In  a  given  manner,  a  slight  movement  of  the  switch  will  have  the 
effect  of  cutting  In  or  out  one  or  more  of  the  resistances,  Y,  and  thereby 
provide  an  additional  means  of  regulation  wliere  alight  variations  in  the 
Veed  or  power  of  the  motors  is  required." 

It  cannot  be  said  that  this  is  an  afterthought  of  the  scrivener.  In 
view  of  the  admissions  of  defendants'  experts  that  said  language  de- 
acribed  the  api^ication  to  his  invention  of  a  well-known  means  of 
secondary  rheostatic  regulation,  such  as  defendants  now  use,  and 
that  the  iijsertion  of  notches  to  indicate  such  running  points  waa 
merely  a  matter  of  mechanical  skill.     The  position  may  fairly  be 
stated  as  follows:     Condict  described  a  device  calculated  to  obviate 
the  evils  of  sparking.     In  his  specification  he  emphasized  the  ad- 
vantages of  the  use  of  such  great  interposed  resistances  as  would 
cut  the  current  down  to  a  condition  in  which  there  should  be  no 
sparking  whatever.     But,  when  he  comes  to  describe  his  apparatus, 
the  description  and  claims  cover  devices  capable  not  only  of  cutting 
down  the  current  so  as  to  prevent  all  sparking,  but  also  of  regulat- 
ing it,  without  entirely  cutting  it  off,  by  merely  reducing  by  his  com- 
bination of  resistances  the  flow  of  current  so  as  to  produce  variations 
of  resistance.     Thus,  he  states  that  he  does  not  limit  himself  to  the 
•^rticular  details  of  construction,  as  they  are  of  secondary  impor- 
tance," and  "may  be  modified  in  various  ways  without  departing  from 
my  invention,"  and,  as  to  the  resistances,  that  "their  function  is  to 
reduce  the  current  flowing,  so  that  at  the  time  of  making  the  change 
in  the  motor  connections  the  current  is  small,  compared  with  what  it 
would  be  if  these  resistances  were  not  inserted."    He  describes  the 
automatic  insertion  of  these  resistances  in  making  the  four  principal 
changes  already  considered,  showing  how  the  amount  of  resistance 
introduced  is  to  be  proportioned  to  the  varying  changes  in  the  motor 
wsiBtances,  stating  the  purpose  of  such  object  "to  avoid  throwing  too 
strong  a  current,"  and  "to  soften  the  shock  involved,"  and  then  con- 
cludes with  language  above  quoted.    Defendants  use  a  noninfringing 
dissipator,  but,  in  order  to  utilize  it  at  the  time  when  it  shunts  from 
one  running  point  to  another  (that  is,  during  the  time  when  the  cir- 
enit  is  broken  and  rearranged),  they  use  the  resistances  of  the  com- 
plainants' patent,  in  order  to  reduce  the  current.     By  a  practical 
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demonstration  in  court,  counsel  for  complainants  showed  that  while, 
in  certain  positions,  the  defendants  did  not  use  the  complainants'  in- 
vention in  the  manner  contemplated  by  the  Inventor  for  reducing 
resistances  to  nonsparking  conditions,  yet  that  their  controller  was 
capable,  in  practical  operation,  of  being  so  used  (i>rovided  the  motor- 
man  saw  fit  to  jump  over  certain  intermediate  positions),  and  in  snob 
a  way  that  it  would  infringe  the  complainants'  patent,  upon  defend- 
ants' own  theory  as  to  the  operation  of  their  controller.  Defendants 
attempt  to  meet  this  contention  by  saying  that  such  oix^ration  is  not 
intended,  and  would  cause  waste  of  energy.  I  do  not  think,  in  \iew 
of  the  capacity  of  the  machine  in  its  ordinarv  operation  for  such  an 
infringing  operation,  that  this  is  a  sufficient  defense.  But,  irrespec- 
tive of  this  consideration,  it  clearly  appears  from  the  patent  itself 
that  Condict  contemplated  such  intermediate  resistances  as  are  ad- 
mittedly availed  of  by  defendants,  and  some  of  the  claims  are  suffi- 
ciently broad  to  cover  this  operation.  Claim  31,  for  example,  is  for 
a  mechanical  combination  of  parts,  including  "a  switch  to  insert 
the  resistance  when  the  motor  switch  is  being  shifted" ;  that  is,  which 
exercises  the  function  of  vitalizing  that  part  with  reference  to  its 
operation  in  said  combination.  Inasmuch  as  defendants  do  insert 
resistances  at  the  time  of  shifting  circuits,  by  substantially  the  same 
means,  they  infringe  this  claim,  and  the  extent  or  degree  of  appro- 
priation is  immaterial.  The  Von  Zweigbergk  specification  repeatedly 
says  that  the  current  must  be  reduced  in  order  to  break  and  rearrange 
the  circuit,  and  that  then,  and  then  only, — when  the  Condict  Inven- 
tion has  necessarily  been  availed  of, — can  the  arc-spanning  device  be 
used. 

The  defendants  further  contend  that,  even  if  they  should  be  held 
to  use  the  elements  of  complainants'  combination,  yet  they  do  not  in- 
fringe, because  they  use  them  in  connection  with  another  element, 
namely,  the  noninfringing  patented  dissipator,  in  such  a  way  that 
the  cooperative  law  of  defendants'  machine  differs  from  that  of  com- 
plainants. This  contention  is  not  proved.  The  broad  principle  of 
mixed  controllers,  as  applied  to  electric  motors,  was  invented,  or  at 
least  practically  developed,  by  Condict.  Whether  he  be  limited,  as 
claimed  by  defendants,  to  ad  interim  resistances  (that  is,  resistances 
interposed  between  running  points),  or  whether  he  be  permitted  to 
avail  himself  of  the  broud  principle  of  combined  resistance  and 
series  parallel  controllers,  the  defendants  use  the  same  resistance  in 
the  same  way;  the  difference  being  that,  while  Condict  described 
such  resistances  as  being  in  a  certain  definite  series,  defendants  have 
inserted  the  series  in  the  place  of  one  of  his  motors,  and  shunted  the 
motors.  Defendants  do  not  cut  the  resistance  out,  nor  do  they  ar- 
range the  motors  and  coils  in  exactly  the  same  relative  positions; 
but  they  do  use  and  must  use  the  combination  upon  the  same  theory, 
and  for  the  same  purposes,  in  order  to  avail  themselves  of  the  inde- 
pendent, noninfringing,  jiatented  arc-spanning  dissipator. 

Claims  23  and  30  cover  the  main  invention,  i^ith  an  independent 
switch  to  cut  one  of  the  circuits.  This  switch  is  not  co-operatively 
combined  with  the  patented  controller,  but  is  an  entirely  independent 
device  added  to  it.     The  defendants  do  not  use  the  cut-out  switch  de- 
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scribed  by  Condict  Claim  24  covers  a  reversing  switch;  and  claims 
1,  2,  7,  and  10,  a  locking  de\ice  therefor, — ^both  in  combination  with 
the  main  controller.  Claim  10  (the  broadest  of  these  claims)  is  as 
follows: 

"(10)  The  combination  of  a  movable  controlling  switch  for  varying  the 
power  of  the  motors,  having  a  cam  surface,  a  reversing  switch  having 
holes  or  openings,  and  a-  bolt  actuated  by  the  cam  surface  of  the  controlling 
switch,  and  adapted  to  be  projected  through  the  holes  or  openings  In  the 
reversing  switch  to  lock  it  against  movement  when  said  controlling  switch 
is  moved." 

The  defendants  do  not  use  this  Condict  combination,  but  use  a  dif- 
ferent combination  of  the  same  elements,  or  their  equivalents.  In 
view  of  the  prior  art  shown  in  the  Field.  Curtis  &  Crocker  and  Reck- 
enzann  patents,  I  think  the  complainants  are  limited  to  the  details 
of  construction  stated  in  the  specification  of  the  patent  in  suit,  as  to 
these  minor  features  of  the  main  invention,  and  that  defendants  do 
not  infringe  said  claims,  as  thus  limited. 

Claims  27,  28,  29,  and  31  are  as  follows: 

"(27)  The  combination  of  an  electric  motor,  a  source  of  electric  power, 
'»,  motor  circuit,  a  motor  switch  to  vary  the  power, of  the  motor,  two  or  more 
resistances,  a  resistance  switch  to  cut  said  resistances  gradually  Into  or  out 
of  the  motor  circuit,  and  a  connection  between  tlie  said  switches,  whereby 
a  movement  of  the  motor  switch  will  first  cut  In  one  or  more  of  the  resist- 
ances, and,  after  changing  the  x>ower  of  the  motor,  automatically  cut.  the 
resistances  out  of  circuit  again.  (28)  The  combination  of  a  motor  having 
separate  coils,  a  motor  circuit,  a  motor  switch  for  coupling  up  said  coils 
so  as  to  vary  the  internal  resistance  of  the  motor,  a  resistance,  and  a  resist- 
ance switch  to  cut  In  and  out  the  said  resistance,  upon  shifting  the  motor 
switch,  to  vary  the  coupling  of  the  motor  colls.  (SS*)  The  combination  of 
a  motor  having  separate  colls,  a  motor  circuit,  a  motor  switch  for  coupling 
ap  said  coils  so  as  to  vary  the  Internal  resistance  of  the  motor,  a  resistance, 
a  resistance  switch  to  cut  in  and  out  the  said  resistance  upon  shifting  the 
motor  switch  to  vary  the  coupling  of  the  motor  coils,  and  means  controlled 
by  the  motor  switch  for  operating  the  resistance  switch."  "(HU  The  com- 
bination of  two  motors,  a  source  of  electric  power,  a  motor  circuit,  a  switch 
for  coupling  the  colls  of  the  motors  in  series  or  multiple  to  vary  their  Internal 
resistance,  a  resistance,  a  switch  to  insert  the  resistance  when  the  motor 
switch  Is  being  shifted,  and  a  connection  between  said  switches  to  operate 
both  simnltaneonsly." 

These  broad  claims  cover  the  main  combination  of  the  patent,  and 
are  infringed  bj  defendants. 
Claims  20,  21,  and  22  are  as  follows: 

"(20)  The  combination  of  a  source  of  electric  energy,  the  colls  of  one  or  more 
electric  motors,  a  switch  for  connecting  said  coils  In  dllTerent  ways  to  vary 
the  motor  resistance,  one  or  more  resistances,  and  a  switch  to  pnt  said 
resistances  Into  or  out  of  the  motor  circuit,  without  changing  the  motor  con- 
nections, to  vary  the  power  of  the  current  flowing  through  the  motors.  (21) 
The  combination  of  a  source  of  electric  energy,  the  colls  of  one  or  more 
electric  motors,  a  switch  for  connecting  said  colls  In  different  ways  to  vary 
the  motor  resistance,  and  one  or  more  resistances;  said  switch  being  adapted 
to  put  said  resistances  in  succession  into  or  out  of  the  motor  circuit,  without 
changing  the  motor  connections,  to  vary  the  power  of  die  current  flowing 
through  the  motors.  (22)  The  combination  of  a  source  of  electric  supply,  a 
switch  for  coupling  up  the  coils  of  a  motor  or  motors  in  a  predetermined 
order,  a  series  of  resistances,  a  contact  block  on  said  switch  In  circuit  with 
the  motor  and  resistances,  and  having  contact  edges  for  cutting  In  or  out 
the  resistances  one  at  a  time,  contact  brushes  from  said  resl.stances,  and 
connected  to  the  source  of  electric  anpply,  and  resting  on  the  contact  block. 
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and  adapted  to  be  brought  Into  or  ont  of  contact  with  It  In  snccession,  wherel); 
the  resistances  may  be  cat  Into  or  oat  of  the  motor  circuit  witboat  yarying 
the  connection  of  the  motor  colls." 

The  minor  'feature  of  the  invention  covered  by  these  claime  has 
been  unquestionably  appropriated  by  defendants.  It  is  the  feature 
of  temporary  use  of  supplementary  resistances,  not  necessarily  dur- 
ing circuit  changes,  already  fully  discussed.  Claims  16  and  16  are 
not  infringed.  Let  a  decree  be  entered  for  an  injunction  and  an 
accounting  as  to  claims  20,  21,  22,  27,  28,  29,  and  31. 


BAHLE  et  al.  V.  WANAMAKER  et  aL 
(Circuit  Court,  B.  D.  Pennsylvania.    May  23,  189&)      • 

L  Patkmts— Presumption  prom  Issuance. 

While  ordinarily  the  presumption  of  validity  from  the  lasoance  of  a 
patent  is  entitled  to  some  weight,  yet  very  little.  If  any,  effect  should  be 
given  to  It  where  the  application  was  repeatedly  rejected  as  exhibiting 
nothing  new,  and  was  finally  obtained  apparently  by  mere  persistence  of 
the  ajipllcant,  and  without  any  reason  given  for  a  change  of  views  by 
the  patent  office. 

Si  Bame— Improvements  nr  Cutfs. 

The  Karle  patent.  No.  533,408,  for  Improvements  In  cufTs,  consisting  hi 
overlapping  the  band  by  the  body  portion  along  its  connecting  edge, 
whereby  the  band  Is  alleged  to  stiffen  the  body  portion,  and  hold  the 
ends  In  firm  and  even  relation  to  each  other.  Is  void  for  want  of  novelty 
and  Invention. 

This  was  a  suit  in  equity  for  alleged  infringemeiit  of  a  patent  for 
an  improvement  in  cuffs. 

Dickerson  &  Brown,  for  complainants. 
Strawbridge  &  Taylor,  for  respondents. 

BUTLER,  District  Jndg&  The  suit  in  for  infringement  of  letters 
patent  No.  533,408,  for  improvement  in  cuffs,  dated  January  29, 1895. 
The  invention  and  claim  are  stated  as  follows: 

My  Invention  relates  to  cuffs,  and  has  for  Us  object  to  Improve  the  conatmo- 
tlon  thereof,  and  especially  that  class  of  cntfs  which  are  adapted  to  tie  used 
In  connection  with  link  buttons,  and  It  consists  in  a  cuff  having  the  features 
of  construction  hereinafter  set  forth. 

I  have  aBcertaiueil  by  experiment  that  the  ends  of  the  cuff  (especially  where 
they  are  Joined  together  by  link  buttons)  will  lose  a  portion  of  the  support  ot 
the  band,  when  the  contact  between  the  connecting  edges  of  the  band  and 
body  portion  of  the  cuff  is  thus  broken,  and  to  remedy  this  fault  I  ove:'ap 
the  baud  by  the  body  portion,  along  its  connecting  edge  where  6uch  cootai't 
Is  brolien.  In  this  way  the  overlapi)P(l  edges  abuttiug  ngalnst  the  band  pre- 
vent the  ends  from  bending  Inward,  while  the  band  acts  to  stiffen  that  portion 
of  the  body  portion  and  to  bold  the  ends  In  firm,  even  relation  to  each 
other.  It  is  also  evident  In  all  cases  that  the  width  of  the  band  will  not 
encroach  upon  the  width  of  the  body  portion  at  Its  ends.  Therefore  withuot 
narrowing  the  body  portion  at  Its  ends,  a  wide  band  may  be  used,  which 
Is  a  very  desirable  feature,  as  It  aids  In  holding  firmly  the  cuff  on  the  wrist- 
band. The  cuff  will  also  present  a  more  attractive  appearance  than  when 
there  Is  a  space  between  the  band  and  the  body  portion  of  the  cuff,  as  mast 
occur  where  the  body  portion  does  not  overlap  the  band. 

In  the  accompanying  drawings.  Figure  1  la  a  front  view  ot  the  cofl  em- 


Digitized  by 


Google 


SABLE   7.  WAK\MAE£R. 


741 


bodying  my  Invention;  Figs.  2  and  8,  side  and  bottom  views  respectlyely  of 
the  same,  and  Fig.  4  an  inside  view  of  the  same  In  a  reversible  cuff. 

Similar  letters  of  reference  designate  corrpsponding  parts  in  ail  the  flgnres. 

A  designates  the  bottom  portion  or  band  of  the  cuff;  B,  the  body  portion 
or  remaining  portion  of  the  cuff;  CC,  points  on  the  body  portion  of  the  cuff 
where  its  attachment  to  the  band  ceases;  D,  that  portion  of  the  body  portion 
of  the  cuff  overlapping  but  not  connected  to  the  band. 

What  I  claim  aa  my  Invention,  and  desire  to  secure  by  letters  patent  Is— 

A  cuff  comprising  a  body  portion  and  a  band  portion,  one  edge  of  the  body 
portion  overlapping  the  baud  portion  throughout  the  length  of  the  body  por- 
tion, and  the  band  portion  projecting  beyond  the  body  portion  and  being 
secured  thereto  except  for  a  short  distance  at  rach  end,  substantially  as 
described. 

la  testimony  whereof  I  have  signed  my  name  to  this  specification  In  the 
presence  of  two  subscribing  witnesses. 

Guffs  and  collars  are  nearly  related  aa  articles  of  merchandise,  are 
of  the  same  character,  constitate  a  single  class  of  manufacture,  and 
should  therefore  be  treated  as  belonging  to  the  same  art. 

At  the  date  of  the  patent,  cuffs  and  collars  of  nearly  every  conceiv- 
able shape  and  description  were  in  common  use. 

After  a  careful  examination  of  the  subject,  and  compari^n  of  the 
complainants'  cuffs  with  those  in  prior  use,  I  am  satisfied  that  the 
claim  of  their  patent  does  not  embrace  anything  substantially  new, 
and  that  their  cuffs  do  not  differ  materially,  even  in  form  from  those 
jKcviously  in  use. 

I  will  not  discuss  the  subject,  but  will  refer  to  the  testimony  of  the 
respondents'  expert,  Mr.  Brown,  for  a  comparison  of  the  cuffs  in  ques- 
tion with  those  formerly  made  and  worn.  I  would  but  waste  time  by 
restating  or  enlarging  on  what  he  has  said.  It  is  urged  that  these 
cuffs  have  supplanted  all  others  of  their  kind;  that  they  have  had 
great  success  in  the  market;  while  the  others  have  not.  There  is 
however,  no  evidence  of  such  supplanting.  There  is  evidence  that 
these  cuffs  have  been  sold  extensively,  but  no  evidence  that  the  others 
have  not.  If  they  have  not,  the  duty  of  showing  it  rested  on  the 
complainants;  certainly  as  much  as  it  did  upon  the  respondents  to 
show  the  contrary.  The  success,  and  extent  of  sales,  of  such  artirles 
deyif  nds  however,  so  much  on  the  efforts  and  enterprise  of  those  inter- 
e:  .fd  in  and  managing  the  business,  that  the  measure  of  success  and 
extent  of  sales  is  not  always  a  reliable  test  of  merit. 

Some  weight  should  ordinarily  be  given  to  the  action  of  the  pat- 
ent office  in  granting  letters.  In  this  instance  however,  very  little 
if  any  should  be  accorded. 

The  application  was  repeatedly  rejected  on  the  ground  that  it  exhib- 
ited nothing  new;  and  the  patent  was  finally  obtained,  apparently, 
through  mere  persistence  of  the  applicant,  and  his  attorneys. 

The  following  letters  taken  from  the  file-wrapper,  show  the  judg- 
ment of  the  office  after  repeated  examinations: 

The  ordinary  linli  cuff  has  Its  button-hole  tabs,  or  In  other  words,  the  tabs 
liy  means  of  which  it  is  secured  to  the  shirt  of  the  wearer,  separated  from 
the  body  of  the  cuff  by  means  of  slits,  angled  or  otherwise.  In  view  of 
this  state  of  the  art  there  is  no  invention  dis(-losed  in  this  application,  espe- 
cially In  view  of  the  fact  that  it  Is  common  to  secure  the  body  portion  of  a 
rollar  to  Its  band  by  overlapping  and  sewing,  see  patent  to  Wilson,  8,  169, 
IJels.  Apr.  9. 1878,  collars  &  cuffs. 
The  claims  are  therefore  rejected.  Chaptuan. 
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The  daims  of  this  t^tpllcatlon  haye  been  farther  considered  In  connectton 
with  the  communication  of  the  3rd  Instant. 

The  claims,  however,  are  a  second  time  rejected  npon  the  references  of 
record  and  for  the  reasons  given  in  last  office  letter.  Chapman. 

Replying  to  applicant's  communication  of  the  17th  Inst.tnt  It  Is  observed 
that  the  link  cuff  referred  to  in  the  previous  office  letters  as  anticipating 
applicant's  Invention  comprises  a  body  portion  and  a  band  portion  secured 
together,  the  band  portion  having  projecting  button-hole  tabs  to  engage  a 
button  on  the  wrist-band.  The  body  portion  and  the  band  portion  are  sepa- 
rated at  their  Juncture,  the  body  portion  being  cut  away  and  for  a  short 
distance  along  the  upper  edge  of  the  l)and  l)elng  free  therefrom,  or  In  otber 
words,  not  stitched  thereto,  whereby  there  Is  a  space  for  the  link  button  at 
the  adjoining  edges  of  the  body  portion.  This  Is  the  ordinary  link  cnfl  of 
commerce  and  such  cuffs  have  been  worn  by  the  assistant  examiner  in  charge 
of  this  application  for  the  past  four  years.  ' 

P.  B.  rierce,  B^xamlner.  Chapman,  Asst.  Bzr. 

Applicant's  communication  of  the  3rd  Instant  has  been  incorporated.  It 
is  observed  that  the  said  coraraunicatlon  is  directed  to  the  cnff  shown.  The 
claims,  however,  which  have  been  a  second  time  rejected,  are  broad  in  terms 
and  are  fully  anticipated  in  the  state  of  the  art  of  record. 

In  this  connection  applicant's  attention  is  Invited  to  the  following  patents: 

Norton,  253,750,  Feb.  14,  18S'2,  collars  and  cuffs. 

Averill,  180,517,  Jan.  23,  1877,  coUars  and  cuffs. 

These  patents  show  a  I)ody  portion  and  a  band  portion,  the  same  being 
overlapped  and  the  band  portion  having  projecting  tabs.  These  references 
are  merely  cumulative  to  the  state  of  the  art  already  of  record.     Chapman. 

No  reason  is  assigned  for  the  sabsequent  change  of  judgment. 
The  applicants  urged  very  strenuously,  that  the  ends  of  their  cuffs 
are  supported  by  the  band,  the  cuff  stiffened  and  its  ends  held  in  rela- 
tion to  each  other,  more  effectually,  than  in  any  cuffs  previously  made ; 
and  the  statement  was  very  earnestly  urged  upon  me.  I  do  not  un- 
derstand why  the  office  should  have  accorded  it  more  weight  at  the 
end  of  the  struggle  than  at  the  beginning.  It  does  not  appear  to  me 
to  be  entitled  to  any  weight — ^First  becanse  it  does  not  seem  to  be 
(materially)  true,  and  second  because  if  true  the  trifling  stractural 
change  necessary  to  secure  the  alleged  stiffening  and  support,  referred 
to,  would  not  involve  the  exercise  of  inventive  genius,  of  even  the 
lowest  order. 

The  bill  must  be  dismissed  with  costs,  and  a  decree  may  be  pre- 
pared accordingly. 


TRUMAN  V.  HOLMES  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  21,  1888.) 

No.  376. 

Patents— Epfkct  of  WithdrawaIj  of  Orioinai.  Specifications. 

In  Putnam's  patent,  N'o.  2.*?2.2()7,  for  breaking-<'arts,  the  effect  of  the 
withdrawal  of  the  original  specifications  after  the  application  was  re- 
jected Is  to  limit  his  patent  to  the  specific  invention  described  in  his  amend- 
ed speclflcatlons.  to  wit,  the  construction  of  carts  where  the  central  portion 
of  the  straps  extends  "boncnth  the  axle."     80  Fed.  109,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 
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John  L.  Boone,  for  appellant. 

M.  A.  Dorn,  D.  8.  Dorn,  and  Cha&  E.  Nonges,  for  appellees. 

Before  GILBERT  and  ROSS,  Circalt  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge.  This  is  a  suit  in  equity  for  the  in- 
fringement of  letters  patent  No.  :J32,207,  granted  to  De  Witt  C.  Put- 
nam on  September  14,  1880,  for  breaking-carts.  Appellant  claims 
that  the  right,  title,  and  interest  in  sjiid  invention  and  letters  patent 
have  been  assigned  to  him  in  the  territory  named,  and  that  by  virtue 
thereof  he  is  entitled  to  sue  for  and  recover  all  damages  and  claims 
for  past  infringements.  He  prays  for  an  injunction,  and  for  such  other 
and  further  relief  as  in  equity  he  may  be  entitled  to.  It  appears 
from  the  record  that  on  July  16,  1886,  Putnam  sold  and  assigned  to 
Tmman,  Isham,  and  Hooker  all  his  right,  title,  and  interest  in  and  to 
the  patent  for  the  territory  "known  and  described  a«  'Han  Francisco 
County,  State  of  California,'  and  no  other  place  or  places";  that  on 
February  28,  1893,  Truman,  Isham,  and  Hooker  assigned  said  patent 
to  Truman,  Hooker  &  Co.,  including  "all  jwHt  damages  for  infringe- 
ments, royalties,  or  profits'';  that  on  March  30, 1893,  Truman,  Hooker 
&  Co.,  as  plaintiffs,  commenced  an  action  at  law  in  the  circuit  court 
of  the  United  States  for  the  Northern  district  of  California  against 
Heniy  E.  Holmes  and  M.  P.  Holmes,  doing  business  under  the  firm 
name  of  H.  E.  Holmes  &  Co.  (appellees  herein),  to  recover  the  sum  of 
f20,000,  as  damages  for  alleged  infringements  of  the  patent ;  that  the 
trial  of  that  suit  resulted  in  a  verdict  in  favor  of  the  plaintiffs  there- 
in in  the  sum  of  |150  and  costs;  that  a  writ  of  error  was  thereafter 
duly  taken  from  said  judgment  to  the  circuit  court  of  appeals,  and 
was  there  aflRrmed  (Holmes  v.  Truman,  14  C.  C.  A.  517,  67  Fed. 
542);  that  on  May  28,  1895,  Truman,  Hooker  &  Co.  assigned  said 
patent  to  L  J.  Truman  (appelliint  herein),  together  with  "all  claims 
and  demands  against  past  infringements."  This  suit  was  commenced 
on  March  10,  1896.  The  circuit  court  (Judge  McKonna  presiding) 
dismissed  the  bill  upon  the  ground  that  the  construction  of  the  patent 
confines  it  to  a  cart  with  stra])8  beneath  the  axle,  and  that  the 
respondents'  carts,  not  being  of  that  construction,  do  not  infringf. 
But  he  afterwards  set  the  decree  aside  "because,  in  addition  to  the 
points  decided,  there  ai-e  other  points  in  the  brief,  which,  by  inad- 
vertence, did  not  receive  the  deliberate  consideration  and  judgment 
of  the  court."  The  order  of  submission  was  therefore  vacated,  and 
the  case  came  up  regularly  before  Judge  Morrow,  and  a  decn'e  was 
entered  dismissing  the  bill.     This  appeial  is  from  the  last  decree. 

It  is  argued  by  appelfees  that  the  order  of  the  circuit  court  dis- 
missing the  bill  should  be  sustained  upon  various  grounds,  and  a  dozen 
or  more  reasons  are  given,  each  of  which  is  claimed  to  be  a  complete 
defense  to  this  suit.  It  is  insisted,  among  other  things,  that  the 
only  object  of  bringing  this  suit  is  for  the  nurjjose  of  obtaining  an 
accounting  for  the  past  infringements  which  were  involved  in  the 
case  at  law,  previously  heard,  determined,  and  settled.  If  this  be 
true,  it  necessarily  follows  that  this  suit  was  properly  dismissed. 
Section  723  of  the  Revised  Statutes  of  the  United  States  provides  that 


Digitized  by 


Google 


744  87  FBOBRiU.  .RRPORTaR. 

"gaits  in  eqnitj  shall  not  be  sustained  in  either  of  the  courts  of  tbe 
United  States  in  any  case  where  a  plain,-adeqaate,  and  complete  ron- 
edy  may  be  had  at  law."     A  court  of  equity  takes  cognizance  of  a  suit 
for  the  infringement  of  a  patent  when  the  complainant  is  entitled  to 
relief  by  injunction;  but,  in  order  to  sustain  a  suit  of  this  character, 
it  must  aflSrmatively  appear  that  some  ground  of  equitable  jorisdic- 
tion  exists,  or  that  the  complainant  has  no  plain,  speedy,  or  adequate 
remedy  at  law.     Equity  will  not  entertain  a  suit  which  simply  in- 
volves the  ascertainment  of  damages  and  profits  for  past  infringe- 
ments.    Root  V.  Railway  C!o.,  105  U.  8.  189,  215;  Hayward  v.  An- 
drews,  106  U.  S.  672,  1  Sup.  Ct.  544;  Clarli  v.  Wooster,  119  U.  S,  325, 
7  Sup.  Ct  217;  3  Rob.  Pat  §  1086;  Walli.  Pat.  §  572.     Appellant, 
however,  contends  that  the  evidence  shows  that,  appellees  had  been 
engaged  in  the  manufacture  of  carts  of  the  same  general  construction 
since  the  judgment  was  rendered  in  the  action  at  law,  as  before,  and 
that,  this  court  in  that  case  having  held  that  they  were  guilty  of  in- 
fringing appellant's  patent,  the  decree  dismissing  the  bill  in  this  case 
is  erroneous.     In  Holmes  v.  Truman,  14  C.  C.  A.  517,  67  Fed.  542,  the 
direct  question  here  involved  was  not  tw^sented.     In  that  case  the 
defendants  admitted  that  they  constructed  a  cart  differing  from  that 
of  the  plaintiffs  only  in  the  fact  that  the  forward  ends  of  the  straps, 
instead  of  being  attached  directly  to  the  shafts,  are  attached  to  a 
crosspiece  which  connects  the  two  shafts  in  front  of  the  seat,  and 
that,  instead  of  being  continuous  straps,  they  were  formed   of  two 
pieces  fastened  together  by  nut  and  screw  at  the  angle  underneath 
and  behind  the  axle.     It  was  upon  these  facts  that  the  contention 
was  there  made  that  the  plaintiffs  must  be  held  to  the  specific  con- 
struction described  in  their  letters  patent,  and  it  was  in  reply  to  this 
contention  that  the  court  said: 

"We  do  not  bo  construe  the  patent.  The  crossbar  between  the  shafts  is 
substantially  a  part  of  tbe  sbafts.  It  makes  no  dlffureDce,  so  far  aa  the 
function  of  the  straps  Is  concerned,  ■whether  they  are  attached  to  the  shafts, 
or  attached  to  a  crossbar  which  connects  the  shafts:  and  It  nialses  no  differ- 
ence whether  the  straps  are  one  continuous  piece,  or  composed  of  two.  It  is 
true  that  the  plaintiffs'  patent  does  not  cover  any  arrangement  by  which  the 
seat  and  the  footljoard  may  be  made  to  move  in  uniHon.  Those  results  -were 
obtained  in  the  butcher's  cart.  But  It  is  a  fair  Interpretation  of  the  plaintiCfs* 
patent  to  say  that  they  are  protected  In  the  use  of  a  cart  In  which  th«»  shafts 
are  placed  directly  upon  the  springs,  and  the  footboard  Is  sustained  1>enealh 
the  axle  by  straps;  and  It  is  unimportant  whether  the  straps  are  attached 
to  any  particular  place  along  the  shafts,  or  to  a  crossbar  between  the  shafts, 
or  whether  they  are  made  of  one  piece,  or  of  two  or  three  pieces." 

The  only  testimony  cited  by  the  appellant  in  support  of  his  conten- 
tion that  the  facts  in  this  case  are  substantially  the  same  is  that  of 
M.  P.  Holmes,  in  reply  to  certain  questions  propounded  to  him  by 
appellants'  counsel,  as  follows: 

"Q.  Have  you  since  ifiH  manufactured  any  carts  having  straps  that  sap- 
ported  the  footboard?  A.  Yes,  sir;  a  strap  that  supports  the  footlH>ard.  It 
must  have  something  to  support  it.  Q.  What  was  the  front  end  of  such 
straps  attached  to?  A.  To  a  crossbar  that  is  connected  with  the  shaft.  Q. 
What  was  the  rear  end  of  the  strap  attached  to?  A.  Some  of  thorn  came 
back  here  to  the  rear.  The  footboard  came  up  In  front  of  the  axle,  and  they 
were  attached  to  the  seat.  Those  carts  that  bad  a  rack  behind  were  made 
In  that  way.    Tbey  did  not  extend  back  of  the  seat  or  axle  at  all.     Otbets 
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««  Itave  made  for  the  purpose  of  putting  a  footboard  om  them.  We  have 
put  two  rtxu  from  the  shaft  down  throngh  a  short  piece  of  Iron  that  holds 
that  footboard  on  that  rack.     We  made  them  In  that  way." 

When  this  witness  answered,  with  reference  to  the  straps,  that 
"some  of  them  came  back  here  to  the  rear,"  it  is  evident  that  he  was 
illustrating  his  evidence  by  pointing  oat,  npon  a  model,  drawing,  or 
exhibit,  some  point  in  front  of  the  axle,  becaase  in  the  same  answer 
he  says,  "They  did  not  extend  back  of  the  seat  or  axle  at  all."  This' 
is  made  clear  by  a  reference  to  his  entire  testimony  relating  to  the 
kind  of  carts  manufactured  by  him  after  the  decision  of  this  court 
in  the  action  at  law,  and  is  plainly  shown  by  his  answer  to  a  qnestion 
asked  him  upon  cross-examination,  as  follows: 

"Q.  Have  yoQ  ever  manufactured,  sold,  or  used  any  carta  In  which  the 
braces  or  straps  have  their  ends  secured  to  shafts  before  and  behind  the  axle, 
wblle  the  central  portion  extended  beneath  the  axle,  and  parallel  with  the 
■haft,  and  is  adapted  to  support  the  transverse  footboard?    A.  No,  sir." 

In  Tmman  r.  Implement  Co.,  87  Fed.  1006,  which  Is  in  all  essential 
particalars  similar  to  this,  and  is  treated  in  the  briefs  of  counsel  as  a 
"companion  case,"  becaase  it  involves  substantially  the  same  princi- 
ples, appellant's  counsel  has  made  drawings  which  clearly  illustrate 
the  difference  in  the  copstraction  of  the  carts,  after  the  former  suit, 
(rom  xhf  carts  which  wore  held  to  be  an  infringement  of  the  appel- 
lant's patent  in  the  former  salt.     These  drawings  are  aa  follows: 


Cart  Hade  and  Sold  hj  RaspondMItt 


QMt  Aijaitat  hr  Thlt  Cotirt,  in  Truman  «t  a],  v.  Hoimn  at  al.,  to  ba  an  InfrtBRtraanl 

The  case,  upon  its  merits,  depends  upon  the  question  whether  a 
cart  constructed  without  the  straps  passiug  beneath  the  axle  cousti- 
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tntes  an  infringement  of  the  patent.  This  most  be  answered  by  a 
construction  of  the  language  used  in  the  claim  of  the  patent.  Tbs 
original  claim  of  Putnam,  as  first  presented  to  the  patent  ofBce,  readi 
as  follows: 

"The  improvement  in  breaking-carts,  consisting  in  guspendiug  tbe  footboard. 
B.  by  means  of  straps  or  hangers,  V,  from  the  shafts,  seat,  or  that  portion 
of  the  veliiele  oouneeted  with  the  springs  alone,  whereliy  the  seat  and  foot- 
board havlnt;  a  common  vertical  movement,  substantially  as  and  for  tbe 
purpose  herein  desorlbed." 

This  claim  was  rejected  upon  the  ground  that  "the  patent  of  Jesae 
Winecoflf,  Oct.  17,  1871,  >'o.  119,056  (sulkies),  substantially  answers 
the  claim."  The  applicant  thereupon  amended  "by  erasing  the  entire 
specification,  and  substituting"  a  new  one.  Figs.  1  aud  2,  referred  to 
in  the  amended  specification,  are  as  follows: 


Tr-" 


The  amended  specifications  and  claim  read  as  follows: 

"My  invention  relates  to  certain  improvements  in  that  class  of  vebides 
known  as  'breaking-carts,'  in  which  young  colts  are  broken  to  harness.  Carts 
of  this  description  are  usually  provided  with  very  long  shafts,  and  tbe 
seat  is  placed  ou  springs  iramt'diately  over  the  axle,  or  at  such  a  distance 
back  that  the  driver  is  not  In  danger  of  being  kicked  by  a  fractious  aninial. 
In  this  class  of  vehicles  the  footlM)anl  Is  usunlly  secured  to  the  axle,  while 
tbe  seat  is  on  springs;  and  it  is  therefore  uncomfortable  to  ride  upon,  since, 
while  the  body  of  the  occupant  may  move  up  and  down,  his  feet  must  remabi 
stationary.  My  imitrovemeuts  consist  in  so  attaching  the  footboard  to  the 
vehicle  that  it  shall  move  In  unison  with  tbe  seat;  tbe  same  spring  which 
supports  the  seat  serving  ns  a  spring  for  the  footboard,  as  Is  more  folly 
described  In  the  accompanying  drawings,  in  which  Fig.  1  Is  a  longitudinal 
section  of  my  device;  Fig.  2  is  a  bottom  view.  Breaking-carts  usually  Jiave 
two  wheels.  A,  only,  and  the  springs,  B,  are  secured  both  to  tbe  axle,  C.  and 
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the  shafts,  D;  said  shafts  being  secured  on  the  springs  In  the  manner  shown. 
In  order  to  attach  the  footboard,  B,  to  the  vehicle,  I  place  metallic  straps- 
or  bands,  F,  in  a  proper  position  to  hold  the  footlKiard;  connecting  these 
straps  with  the  shafts  and  seat,  and  not  with  the  axle.  1  have  shown  the 
straps  connected  with  the  shafts  at  the  rear  ends  of,  and  forward  of.  the 
whiffletree  bar.  It  will  be  seen,  by  this  constnirtiou,  that  the  rear  ends  of 
the  shafts  and  the  scat  are  supported  upon  the  springs,  B,  while  the  straps,  F, 
pass  beneath  the  axle,  and  are  I)eut  up  so  that  their  rear  and  their  fruut  ends 
are  secured  to  the  shafts  at  points  behind  and  iu  front  of  the  axle,  while  the 
central  portion  does  not  touch  It  at  all.  The  footboard,  E,  with  its  turned-up 
front  portion,  is  then  secured  upon  the  bottom  and  front  portions  of  the 
straps.  F.  Being  thus  entirely  Independent  of  any  direct  connection  with  the 
axle,  it  will  have  the  same  movement  imparted  to  it  by  the  action  of  the 
spring  that  the  shafts  have,  and  It  will  have  none  of  the  unpleasant  Jar  that  a 
stationary  footlxinrd.  or  one  supported  from  the  axle,  will  have,  while  the 
arrangement  of  the  straps  parallel  with  the  shafts  facilitates  the  attachment 
of  the  transverse  footlK>ard,  and  maices  a  strong  construction.  Having  thus 
described  my  invention,  what  I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is  the  braces  or  straps,  F,  having  their  ends  secured  to  the  shafts 
before  and  behind  the  axle,  while  the  central  portion  extends  l>eneath  the  axle, 
and  parallel  with  the  shafts,  and  is  adapted  to  support  the  transverse  foot- 
board, E,  substantially  as  and  for  the  purpose  herein  described." 

We  are  of  opinion  that  the  effect  of  the  withdrawal  of  his  origina] 
specifications  and  claim  was  to  limit  his  patent  to  the  specific  inven- 
tion aj8  described  in  the  claim  of  his  amended  specifications,  to  wit, 
to  the  construction  of  carts  where  the  central  portion  of  the  straps 
"extends  beneath  the  axle."  The  contention  of  the  appellant  that 
he  shonld  not  be  restricted,  in  the  construction  of  the  carts,  to  braces 
or  straps  which  extend  beneath  the  axle,  as  described  in  his  amended 
claim,  is  fully  met  and  answered  by  the  decisions  of  the  supreme  conrt 
of  the  United  States.  In  BoemerV.  Feddie,  132  U.  8. 313,  317, 10  Sap. 
Ct  98,  the  court  said: 

"This  court  has  often  held  that  when  a  patentee,  on  the  rejection  of  his 
application.  Inserts  In  his  specification.  In  consequence,  limitations  and  re- 
strictions for  the  purpose  of  obtaining  his  patent,  he  cannot,  after  he  has 
obtained  it,  claim  that  It  shall  be  construed  ns  it  would  have  been  construed 
if  such  limitations  and  restrictions  were  not  contained  In  It.  I^egjiott  v. 
Avery,  101  U.  S.  256;  Vulcanite  Co.  v.  D^vts,  102  U.  S.  222,  228;  Fay  v. 
Cordesman,  109  IT.  S.  408,  3  Sup.  Ct.  236;  Mahn  v.  Harwood,  112  U.  S.  864, 
359,  D  Sup.  Ct  174,  and  6  Sup.  Ct.  451;  Union  Metallic  Cartridge  Co.  v.  United 
States  Cartridge  Co.,  112  U.  S.  624,  644,  5  Sup.  CL  475;  Sargent  v.  Lock  Co., 
114  U.  S.  63,  5  Sup.  a.  1021;  Shepard  v.  Carrigan,  116  U.  S.  693,  .597,  6  Sup. 
Ct.  4^;  White  V.  Dunbar,  119  U.  S.  47,  7  Sup.  Ct  72;  Sutter  v.  Robinson.  119 
U.  S.  530,  7  Sup.  Ct  376;  Bragg  v.  Fitch,  121  U.  S.  478,  7  Sup.  Ct  978;  Snow 
V.  Railway  Co.,  121  U.  S.  617,  7  Sup.  Ct.  1343;  Crawford  v.  Heysinger,  123. U. 
S.  589,  606,  607,  8  Sup.  Ct  399." 

In  Morgan  Envelope  Co.  v.  Albany  Perforated  Wrapping-Paper 
Co.,  152  U.  S.  425,  429, 14  Sup.  OL  629,  the  court  said: 

"It  is  insisted  In  this  connection,  however,  that  under  the  words  'substan- 
tially as  described,'  the  patentee  is  entitled  to  claim  a  band  of  oval  or  oblong 
sliape,  and  that,  looking  at  Iiis  speciflcatioii  and  drawing  in  connei-tion  with 
•  the  claim,  it  is  obvious  that  the  latter  should  be  so  limited.    But  the  patentee 

I  having  once  presented  bis  claim  in  that  form,  and  the  patent  office  having 

.  rejected  it  and  he  having  acquiesced  in  such  rejection,  he  Is,  under  the  re- 

peated decisions  of  this  court,  now  estopped  to  claim  the  benefit  of  his  re- 
jected claim,  or  such  a  construction  of  his  present  claim  as  would  be  equiv- 
alent thereto.  Leggett  v.  Avery,  101  U.  S.  256;  Shepard  v.  Carrlgan,  116 
V.  S.  583,  6  Sup.  Ot  498;  Crawford  v.  Heysinger,  123  U.  S.  589,  606,  8  Sup.  Ct 
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898;  Union  Metallic  Cartridge  Co.  y.  tTnlted  States  Cartridge  Co..  112  IT.  S.  G24, 
6  Sup.  Ot  475." 

The  views  herein  expressed  are  conclusive  of  this  case,  and  render 
it  unnecessary  to  examine  any  of  the  other  questions  elaborately 
argued  by  counsel.  The  judgment  of  the  circuit  court  is  affirmed, 
with  co8t& 


WESLEY  MFG.  CO.  v.  BENSON. 

(Circuit  Court,  W.  D.  PMinsylvanla.     February  26,  1S08.) 

Patents— iNVRtNOEMENT—CBBCK  Proteotors. 

Tbe  Ongley  patent,  No.  584,518,  for  improvements  in  checli  protectors. 
held  Infringed,  as  to  tlie  fourtb  claim,  by  a  device  cungiKtiiiK  of  tbe  aaine 
combination  of  parts,  and  accomplishing  the  same  result  by  tbe  same 
method  of  operation,  notwithstanding  certain  slight  and  colorable  alter- 
ations. 

This  was  a  suit  in  equity  by  the  Wesley  Manufacturing  Company 
against  John  B.  Benson,  trading  as  the  Benson  Manufacturing  & 
Novelty  Company,  for  alleged  infringement  of  a  patent.  The  cause 
was  heard  on  motion  for  a  preliminary  injunction. 

Bakewell  &  Bakewell.  for  complainant 
James  0.  Boyce,  for  defendant. 

ACHE80N,  Circuit  Judge.  The  plaintiff,  to  whom,  as  assignee  of 
0.  E.  Ongley,  letters  patent  No.  584,518,  dated  June  15,  1897.  for  im- 
provements in  check  protectors,  were  granted,  seeks  a  preliminarr 
injunction  to  restrain  infringement  by  the  defendant.  It  is  alle^^red 
that  the  defendant  has  been  selling  a  check  protector  which  infrinK*^ 
the  second,  fourth,  and  fifth  claims  of  the  patent.  For  the  present 
purpose  it  is  sufficient  to  quote  a  single  one  of  these  claims,  namoly, 
the  fourth  claim,  which  is  perhaps  the  broadest  of  all.  That  claim 
reads  thua: 

"(4)  In  a  check  protector,  the  combination  with  a  rotary  head,  carrying 
perforating  needles,  and  capable  of  vertical  movement,  of  a  feedln;;  dovic^ 
consisting  of  a  ratchet  wheel  and  a  pivoted  arm  capable  of  lateral  axid 
vertical  motion  to  engage  and  disengage  the  ratchet  te«!th,  and  a  sprini;  for 
drawing  the  arm  into  engagement  with  the  ratchet  teeth,  said  arm  beiiig 
actuated  directly  by  the  rotary  head  to  rotate  the  feed  -wheel,  substantially 
as  set  forth." 

Before  the  filing  of  the  present  bfll  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  New  York,  in  a  suit  brought  upon 
this  patent  by  the  Wesley  Manufacturing  Company  (the  present 
plaintiff)  against  William  J.  Coulson,  granted  a  preliminary  injuTic- 
tion  against  the  latter  to  restrain  infringement  of  the  patent.  Tlic 
check  protectors  here  complaiijed  of  as  sold  by  the  defendant  woiti 
manufactured  by  William  J.  Coulsou,  and  wuce  he  waa  put  under  in- 
junction  were  furnished  by  him  to  the  defendant,  who  has  acted 
throughout  with  knowledge  of  the  injunction  in  the  Second  dirc'Tiit. 
In  the  form  in  which  these  check  protectors  were  originally  made, 
they  undoubtedly  infringed  the  fourth  claim  of  the  patent;  aud  this 
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is  not  denied.  It  appears,  however,  that  Coulson  has  since  made  a 
slight  alteration  In  the  feeding  device;  and  this  alteration,  it  is 
claimed,  takes  his  protector  out  of  the  plaintiff's  patent,  and  avoids 
infringement.  The  change  so  made  is  this:  Coulson  has  chipped 
the  rear  end  of  the  lever  or  arm,  through  which  a  pivotal  connection 
with  the  underside  of  the  base  of  the  protector  was  effected,  and  has 
pivotally  connected  the  lever  or  arm  to  the  lower  end  of  the  stem 
of  the  rotary  head.  This  alteration,  however,  leaves  the  lever  or  arm 
Btin  capable  of  sufficient  lateral  play  to  ens;age  and  disengaffe  the 
ratchet  teetli.  The  lateral  motion  of  which  the  arm  is  capable  in  its 
changed  position  is  enough  to  secure  the  desired  end,  even  if  it  be  leas 
free  than  in  the  Ongley  check  protector.  We  find,  then,  in  the 
check  protector  sold  by  the  defendant,  the  precise  combination  of 
parts  specified  in,  and  covered  by,  the  fourth  claim  of  the  patent. 
Moreover,  in  method  of  operation  and  in  result  (Joulson's  changed  de- 
vice is  identical  with  the  device  described  in  the  specifloation  of  the 
patent,  and  illustrated  by  the  annexed  drawings.  In  principle,  there 
is  no  difference  whatever.  The  alteration  which  Coulson  has  made 
ia  formal  and  immaterial.  He  has  simply  changed  the  point  of  pivotal 
connection  of  the  lever  or  arm  from  the  underside  of  the  base  proper 
to  the  lower  end  of  the  stem,  without  any  change  whatever  either  in 
function,  mode  of  action,  or  result.  The  change  is  colorable,  and  iU': 
effectual  to  evade  the  patent.  Coulson's  apparatus,  in  its  altered 
state,  is  as  clearly  within  the  scope  of  the  fourth  claim  of  the  patent 
as  it  was  before  the  change  was  made.  On  behalf  of  the  defendant, 
indeed,  much  is  said  about  the  statement,  "the  lever  being  operated 
vertically  by  gravity."  But  this  statement  is  found  in  the  first  claim 
of  the  patent,  and  not  elsewhere.  The  specification  itself  describes 
the  vertical  operation  to  move  the  lever  or  arm  downward  as  effected 
by  pressure  applied  to  the  knob  6f  the  stem.  If  the  action  of  grav- 
id is  present  as  an  aid  to  downward  movement  in  the  Ongley  ap- 
paratus, it  is  also  present  in  Coulson's  changed  device.  Vertical 
drop  by  gravity,  however,  is  not  an  essential  or  material  feature  of 
file  invention,  and  certainly  it  does  not  at  all  enter  into  the  fourth 
claim  of  the  patent.  I  have  examined  with  care  the  prior  patents 
recited  in  the  defendant's  aflBdavit,  and  relied  on  by  him  to  defeat  this 
■potion.  I  do  not  find  the  Ongley  invention  in  any  of  them.  It  was 
original  with  Ongley  to  move  the  ratchet  wheel  by  a  single  arm  or 
lever  actuated  directly  by  the  rotary  head;  the  arm  or  lever  having 
both  a  vertical  and  lateral  motion.  That  the  fourth  claim  of  the  pat- 
ent is  valid,  and  that  It  is  infringed  by  the  check  protector  which  the 
defendant  has  been  selling,  seem  to  me  to  be  eatkely  dear.  A  pre- 
liminary injunction  will  therefore  be  granted. 
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In  re  CHICAGO  STTGAK-REJFINING  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  3,  1808.) 

No.  521,  Original. 

Apfbals  jv  Patent  Cases — Reversal— Preliminary  Inji'sction. 

When  an  appellate  court  declares  a  patent  valid  and  Infringed,  rereraes 
the  decree  below,  and  remands  the  cause  for  further  proceedings  not  In- 
consistent with  Its  opinion.  It  does  not  follow  as  a  matter  of  course  that 
an  Injunction  pendente  shall  Issue;  but,  In  the  absence  of  any  directions 
In  regard  thereto  in  the  opinion  or  mandate,  the  matter  rests  In  the  discre- 
tion of  the  trial  Judge. 

C.  K.  Offleld,  for  petitioner. 

Before  WOODS  and  SHOWALTER,  Circuit  Judges,  and  BAKER, 
District  Judge. 

WOODS,  Circuit  Judge.  This  is  a  petition  for  a  writ  of  manda- 
mus to  compel  the  modification  of  a  decree  entered  on  the  lOth  of 
May,  1898,  in  the  case  of  the  Chicago  Sugar-Refining  Co.  v.  Charles 
Pope  Glucose  Co.,  pending  in  the  circuit  court  of  the  United  States  for 
the  Northern  district  of  Illinois,  on  the  ground  that  as  entered  the 
decree  is  inconsistent  with  the  mandate  of  this  court  sent  down  upon 
reversing  the  decree  of  the  circuit  court  on  the  appeal  reported  in 
Chicago  Sugar-Keflning  Co.  v.  Charles  Pope  Glucose  Co.,  28  C.  C. 
A.  594,  84  Fed.  977.  The  questions  involved  in  the  appeal  were  of 
the  validity  and  infringement  of  letters  patent  for  inventions.  The 
circuit  court,  having  found  the  patents  invalid,  dismissed  the  bill. 
This  court,  having  reached  the  conclusion  that  one  of  the  patents 
was  valid  and  had  been  infringed,  ordered  that  the  decree  below^  be 
"reversed,  and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion."  The  petition  now  presented,  with- 
out setting  out  the  terms  of  the  mandate  or  alleging  the  substance 
thereof,  shows  that  the  opinion  of  this  court  was  filed  on  the  5th  day 
of  February',  1898;  that  the  mandate  was  issued  on  the  ensnin}?  May 
5th,  and  filed  on  the  same  day  in  the  circuit  court,  and  that  at  the 
same  time  the  complainant's  counsel  presented  to  the  court  a  form 
of  decree,  a  copy  of  which  is  set  out,  conforming,  it  is  alleged,  to  the 
opinion  and  mnudate  of  this  court,  ordering,  among  other  things. 
that  the  defendants,  their  agents,  oflRcers,  and  servants,  "do  abso- 
lutely desist  and  refrain  from  directly  or  indirectly  employing  the 
processes  or  practicing  the  inventions  of  said  letters  patent,''  and 
that  a  writ  of  injunction  issue  accordingly,  and  referring  the  case  to 
a  master  to  take  an  accounting  of  gains  and  profits ;  that  to  the 
decree  so  presented  the  court,  the  Honorable  Peter  S.  Grosscnp,  who 
had  rendered  the  original  decree,  presiding,  added  the  follow^ing 
clause:  "The  injunclional  part  of  this  decree  is  stayed  for  thirty- 
days  upon  the  defendant's  giving  bond  by  May  12,  1898,  in  the  sum 
of  twenty  thousand  dollars,  to  be  approved  by  the  clerk  of  this  court, 
to  respond  for  all  damages  and  profits  suffered  by  reason  of  such 
infringement;''  and  that  the  bond  required  was  given  and  the  injunc- 
tion stayed.    The  petitioner  further  alleges  the  belief  that  it  was 
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"without  the  power,  Tolition,  or  jarisdiction  of  the  circuit  judge,  un- 
der the  opinion  and  mandate  as  filed  in  this  case,  to  change,  add  to, 
or  amend  the  decree,"  as  was  done;  that  the  amendment  should  be 
stricken  out;  "that  all  the  foregoing  matters,  conditions,  and  things 
set  forth  in  the  petition  are  fully  shown,  identified,  and  described  in 
a  certified  copy  of  the  case  and  proceedings  filed  herein,"  to  which 
reference  is  made.  The  prayer  is  for  "a  writ  of  mandamus  com- 
manding the  judges,  and  each  of  them,  of  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Illinois,  to  set  aside  and 
strilie  from  the  decree  the  amendment  and  addition  thereto  as  here- 
in complained  of,  entered  upon  the  10th  day  of  May,  1898."  No 
copy  of  the  rec^ord  of  the  case  in  the  circuit  court  in  fact  accom- 
panies the  petition,  and  the  alleged  reference  is  supposed  to  be  to  a 
transcript  of  that  record  filed  with  the  clerk  of  this  court  before  this 
petition  was  filed,  showing  an  appeal  of  the  petitioner  from  the 
decree  of  May  10th,  which  it  is  now  sought  to  correct  by  the  writ  of 
mandamus.  That  appeal  is  still  pending,  and  the  objection  is  made 
by  counsel  for  the  appellees  that,  pending  that  appeal,  which,  it  is 
urged,  has  removed  the  record  of  the  case  from  the  circuit  court  to 
this  court,  a  petition  for  the  writ  of  mandamus  cannot  be  entertained, 
and  that,  if  the  petitioner  is  entitled  to  relief,  it  must  be  obtained 
by  means  of  the  appeal. 

Disregarding  this  and  other  technical  objections  to  the  petition, 
•we  are  of  opinion  that  the  rule  to  show  cause  should  not  issue.  There 
is  nothing  in  the  opinion  or  mandate  of  this  court  which  in  terms 
required  the  court  below  to  grant  an  injunction,  and  we  cannot  agree 
with  the  proposition  of  counsel  that  once  this  court  had  declared 
the  validity  and  infringement  of  the  letters  patent,  and  remanded 
the  case  for  further  proceedings  pot  inconsistent  with  its  opinion, 
the  right  to  an  injunction  followed  as  a  matter  of  course,  and  that 
the  circuit  court  was  without  discretion  in  the  premises.  No  ruling 
to  that  effect  has  been  cited,  and,  instead  of  there  being  no  author- 
ity to  the  contrary,  as  asserted  by  counsel  for  the  petitioner,  there 
are  many  cases  at  circuit  in  which  such  discretion  has  been  exercised. 
Bee  the  following  collected  upon  a  few  minutes'  search :  Brake  Co. 
V,  Carpenter,  32  Fed.  545;  Mill  Co.  v.  Coombs,  39  Fed.  803;  Whit- 
comb  V.  Coal  Co.,  47  Fed.  315;  Campbell  Printing-Press  &  Mfg.  Co. 
v.  Manhattan  Ry.  Co.,  Id.  663,  49  Fed.  930;  Carter  &  Co.  v.  Woll- 
Mhlaeger,  53  Fed.  573;  Brush  Electric  Co.  v.  Accumulator  Co.,  Id. 
804;  Ney  Mfg.  Co.  v.  Superior  Drill  Co.,  56  Fed.  152;  Palmer  v. 
Mills,  57  Fed.  221;  Norton  v.  Can  Co.,  Id.  929;  American  Bell  Tel. 
Co.  V.  Western  Tel.  Const.  Co.,  58  Fed.  410. 

The  general  rule  recognized  in  the  text-books  is  that  it  is  a  mat- 
ter of  discretion  whether  an  injunction  pendente  lite  shall  issue. 
"So  far  as  preliminary  injunctions  are  concerned,"  said  Judge  Brown, 
in  Mill  Co.  v.  Coombs,  supra,  "it  is  entirely  well  settled  that,  while 
the  patent  may  be  adjudged  valid  and  the  defendant  an  infringer,  the 
award  of  an  injunction  is  purely  a  matter  of  discretion,  and  courts 
we  constantly  in  the  habit  of  withholding  it  upon  such  terms,  as 
the  giving  of  a  bond  and  the  like,  as  may  seem  just  and  equitable, 
laving  regard  to  the  comparative  injury  that  will  result  to  the  par- 
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ties  by  granting  or  withholding  it."  The  question  in  that  case  was 
"whether,  after  an  adjudication  adverse  to  the  defendant  upon  the 
merits  of  a  patent  case,  [the  court]  ought  to  stay  the  issue  of  an 
injunction  until  the  final  decree";  and  on  a  full  discussion  of  the 
question,  upon  principle  and  upon  authority,  the  injunction  was 
granted,  but  with  a  stay  of  20  days  to  enable  lie  defendant  to  make 
necessary  changes  in  the  machinery  of  his  mill  to  aroid  infringement. 
In  Campbell  Printing-Press  &  Mfg.  Co.  v.  Manhattan  Ry.  Co., 
supra,  a  decree  "for  accoimt  and  injunction"  was  ordered,  but  with 
the  qualification  that  the  terms  of  the  injunction  be  so  settled  as  to 
provide  from  how  many  cars  and  locomotives  the  infringing  coup- 
lings should  be  removed  each  week.  Whether  in  this  case,  or  in  any 
case,  there  has  been  an  abuse  of  discretion,  is  not  a  question  which 
can  be  determined  upon  an  application  for  a  writ  of  mandamus. 

The  rule  to  show  cause  is  denied,  and  the  petition  dismissed,  at 
the  costs  of  the  petitioner. 


THE  LAMINGXON. 

PBTEKSEN  v.  THE  LAMINGTON. 

(District  Court,  E.  D.  New  York.    June  6,  1898.) 

1.  Mabitikb  Law  —  Tobt  Coiiiiitteo  on  Foreion  Vbsski,— What  Law  Gov- 
erns. 

When  a  person  employed  as  a  seaman  on  a  British  veeaei  i»  tnjared  on 
tbe  high  seas  by  the  alleged  negligence  of  the  owner  to  provide  rope*  for  the 
gear  of  the  ship,  or.  If  sncb  ropes  be  provided,  by  the  negligence  of  the 
master  to  replace  faulty  ropes  with  proper  ropes  thus  supplied,  and  snch 
seaman  files  a  libel  In  rem  in  a  district  court  of  the  United  States  to 
recover  damages  for  such  Injury,  the  liability  is  measnred  by  the  British 
law.  For  such  cause  of  action  the  British  law  does  not  confer  the  right 
to  an  action  in  rem. 

a.  SaMB— JURtSDICTION. 

For  a  tort  committed  within  the  exclusive  Jorlsdlctlon  of  a  foreign 
country  an  action  cannot  be  maintained  In  this  country,  unless  the  action 
would  be  maintainable  by  the  laws  of  both  coontrlea. 

This  was  a  libel  in  rem,  by  John  Petersen  against  the  British 
steamship  Lamington,  (George  W.  Duff,  claimant,  to  recover  dam- 
ages for  personal  injuries. 

Cowen,  Wing,  Putnam  &  Burlingham,  for  libelant. 
Convers  &  Kirlin,  for  claimant. 

THOMAS,  District  Judge.  In  January,  1893,  John  Petersen,  the 
libelant,  a  Norwegian,  shipped  as  an  able  seaman  on  board  the  Brit- 
ish ship  Lamington,  at  Buenos  Ayrea  On  the  7th  day  of  March, 
ISO.*?,  the  vessel  was  off  Cape  Hatteras,  and  the  libelant,  while  at- 
temi)ting  to  furl  sail,  fell  to  the  deck,  and  received  serious  injuries. 
The  Lamington  was  a  two-masted  schooner-rigged  vessel,  witb  a 
cross-foreyard.  The  fore-trysail  was  a  fore  and  aft  sail,  rigged  on 
standing  spars.  While  the  crew  were  brailing  in  the  fore-trysail, 
one  or  more  of  the  brails  broke.    Therenpoa  the  libelant  went  op  the 
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ligging  to  the  foot  rope,  extending  to  the  mast,  and  opon  reaching 
the  mast  attempted  to  gather  the  sail  in,  and  pass  the  gaslcet  aroand 
it,  when,  as  he  claims,  the  gasket  and  foot  rope  parted,  and  he  fell 
to  the  deck.  The  libelant  testified  that  the  brails,  gasket,  and  foot 
rope  were  old  and  shriveled,  and  that  he  had  been  to  the  peak  of  the 
ship  where  the  supplies  were  kept,  but  that  no  good  or  new  ropes 
were  there.  The  officers  of  the  vessel,  however,  testified  that  there 
was  an  abundance  of  sufficient  rope  to  replace  any  that  became  too 
much  impaired.  The  captain  and  the  second  mate  testified  that 
after  the  libelant's  fall  they  examined  the  ropes,  and  that  none  were 
gone,  but  that  all  were  in  good  condition.  This  testimony  as  to  this 
fact,  however,  must  be  rejected,  as  the  log  contains  an  entry  tend- 
ing to  show  that  the  rope  and  gear  of  the  fore-trysail  and  the  ropes 
and  gear  of  the  foremast  were  not  all  in  good  condition,  and  that 
the  witnesses  for  the  claimant  did  not  tell  the  truth  in  their  efforts 
to  shield  themselves  or  the  claimant  from  condemnation.  lifmust 
be  held,  therefore,  that  the  libelant's  statement  as  to  the  condition 
of  the  ropes  and  as  to  the  cause  of  the  accident  is  preferable.  It 
would  seem  that  the  officers  had  a  better  opportunity  to  know  wheth- 
er there  was  a  proper  supply  of  new  rope,  but  the  suspicion  as  to 
their  veracity,  already  excited,  may  be  extended  justly  to  this  ques- 
tion. . 

The  court  concludes  that  the  accident  was  caused  by  a  defective 
rope,  and  that  there  was  not  a  sufficient  supply  of  rope  to  replace 
the  same.  What  law  shall  govern  the  facts  thus  found?  Where 
a  person  employed  as  a  seaman  on  a  British  vessel  is  injured  on  the 
high  seas  by  the  alleged  negligence  of  the  owner  to  provide  proper 
ropes  for  the  gear  of  the  ship,  or,  if  such  ropes  be  provided,  by  the 
negligence  of  the  master  to  replace  faultv  ropes  with  proper  ropes 
thus  supplied,  and  such  seaman  files  a  libel  in  rem  in  a  district  court 
of  the  United  States  to  recover  damages  for  such  injury,  should 
the  qnestion  of  liability  be  govemeid  by  the  English  law,  or  by  the 
law  of  the  United  States?  The  action  is  founded  in  tort;  hence  the 
liability  must  be  determined  by  the  law  of  the  place  where  the  al- 
leged tortious  act  was  committed  or  suffered.  Sherlock  t.  Ailing, 
9.3  U.  S.  99;  The  Scotia,  14  Wall.  170,  184;  McDonald  v.  Mallory, 
77  X.  Y.  546,  550,  551;  The  Egyptian  Monarch,  36  Fed,  773;  The 
Scotland,  105  U.  S,  24,'  29;  Chartered  Mercantile  Bank  v.  Nether- 
lands India  Steam  Nav.  Co.,  10  Q.  B.  Div.  521,  636;  The  M.  Mox- 
ham,  1  Prob.  Div.  107;  Phillips  v.  Eyre,  L.  E.  i  Q.  B.  225,  238; 
Hart  V.  Gnmpach,  L.  R.  4  P.  C.  439;  1  Martens  (French  Trans,  of 
Leo)  496;  1  Calvo,  552.  Prom  the  above  rule  it  follows  that  when 
a  tort  is  committed  in  a  foreign  country,  and  within  its  own  ex- 
clusive jurisdiction,  an  action  of  tort  cannot  be  maintained  in  the 
courts  of  another  country,  unless  the  cause  of  action  be  maintain- 
able in  both  countries.  Whitford  v.  Hailroad  Co.,  23  N.  Y.  466; 
McDonald  v.  Mallory,  77  N.  Y.  546;  Leonard  v.  Navigation  Co.,  84 
K.  Y.  48;  Wooden  v.  Railroad  Co.,  126  N.  Y.  10,  26  N.  E.  1050; 
Geoghegan  v.  Steamship  Co.,  3  Misc.  Rep.  224,  22  N.  Y.  Supp.  749, 
affirmed  146  N.  Y.  369,  40  N.  E.  507;  Chartered  Mercantile  Bank 
T.  Netherlands  India  Steam  Nav.  Co.,  10  Q.  B.  Dir.  521, 636;  Phillips 
87F.— 48 
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V.  Ejre,  L.  R.  6  Q.  B.  1,  28;  The  M.  Moxham,  1  Prob.  Div.  107.  In 
the  present  case  the  tort  on  which  the  action  is  based  arises  from  a 
contractual  relation,  as  the  relation  of  master  and  servant  arises 
only  from  contract,  expressed  or  implied.  Stevens  v.  Armstrong, 
6  N.  y.  442;  Farwell  v.  Railroad,  4  Mete.  (Mass.)  49;  Ross  v.  Rail- 
road Co.,  5  Hun,  493;  Bailey,  Mast  &  Serv.  1.  The  contract  was 
made  on  a  British  ship,  in  a  foreign  port;  the  service  was  to  be  per- 
formed on  such  ship;  and  the  alleged  breach  of  duty  on  the  part 
of  the  master  happened  on  the  high  seas.  Where  persons  on  Brit- 
ish soil  enter  into  such  relation,  they  presumptively  stipulate  that 
such  duties  shall  be  observed  by  the  master  as  the  British  laws 
impose  upon  him,  and,  by  implication,  the  obligation  of  such  duties 
becomes  a  part  of  the  contract  of  hiring.  The  Belgenland,  114  V. 
S.  355,  364,  367,  5  Sup.  Ct.  860;  The  Egyptian  Monarch,  36  Fed.  77.3; 
The  Maud  Carter,  29  Fed.  156.  If  A.  and  B.  enter  into  a  contract, 
by  w^l^ch  B.,  as  a  servant,  agrees  to  render  personal  services  to  A., 
on  English  territory,  it  would  not  be  presumed  that  the  master  im- 
pliedly agreed  that,  in  providing  a  safe  place  to  work,  or  machin 
ery,  or  appliances,  he  would  do  whatever  might  be  required  by  the 
laws  of  some  other  country;  and  that  the  contractual  relation  im- 
plied and  imposed  by  a  foreign  jurisdiction  should  be  regarded  as 
a  part  of  the  stipulation  in  case  the  courts  of  such  jurisdiction 
should  assume  to  make  reparation  for  an  alleged  breach  of  the  con- 
tract. This  is  not  a  case  where  the  contract  was  made  to  be  per- 
formed in  the  country  where  the  remedy  was  sought,  nor  where  the 
alleged  breach  of  duty  happened  within  the  territorial  limits  of  such 
country,  nor  where  the  peace  of  a  foreign  port  has  been  disturbed, 
nor  where  public  policy  or  the  due  maintenance  of  police  regula- 
tions requires  interference  by  the  courts  of  the  United  States.  The 
locus  in  quo  is  the  high  seas,  on  a  British  ship,  an*!  the  contention 
is  solely  between  citizens  of  other  countries,  whose  rights  were 
stipulated  on  a  British  ship,  and  whose  duties  were  to  be  performed 
on  such  ship,  and  there  alone.  It  is  unnecessary,  in  such  case,  to 
consider  whether  there  should  be  any  modification  of  the  rule  here- 
inafter stated  in  case  the  accident  had  happened  under  other  con- 
ditions. It  will  be  sufficient  to  decide  the  precise  case  at  bar  with 
sole  reference  to  the  facts  presented. 

The  first  question  is  this:  Did  the  accident  occur  on  British  ter- 
ritory? Every  vessel  outside  the  jurisdiction  of  a  foreign  power  is 
a  detached,  floating  portion  of  the  territory  of  the  country  whose  flag 
it  flies,  and  under  whose  laws  it  is  registered.  The  Scotia,  14  WalL 
170,  184;  Crapo  v.  Kelly,  16  Wall.  610,  624;  Wilson  v.  McNamee, 
102  U.  8.  572,  574;  In  re  Moncan,  14  Fed.  44;  In  re  Ah  Sing.  13 
Fed.  286;  U.  S.  v.  Bennett,  3  Hughes,  466.  Fed.  Cas.  No.  14,574; 
McDonald  t.  Mallory,  77  N.  Y.  546,  551,  553;  Wheat.  Int  Law 
(Dana's  Ed.)  §  106;  3  Whart  Int.  Law  Dig.  228;  WharL  C!onfl. 
Laws,  §  356;  1  Kent,  Comm.  26;  Vatt.  Law  Nat.  bk.  1,  c.  19.  | 
216;  1  Calvo,  552;  Bluntschli,  §  317;  1  Martens  (French  Trans, 
of  Leo)  496;  Seagrove  v.  Parks,  1  Q.  B.  Div.  551.  The  authorities 
noted  so  perfectly  maintain  the  doctrine  stated  that  quotation,  am- 
plification, or  illustration  is  unnecessary.     The  broad  and  funda- 
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mental  pilufii)k'  is  that  the  Bovereignty  of  a  nation  extends  to  its 
private  ships,  and  this  dominion  is  never  shared  by  a  foreign  power 
where  the  internal  affairs  of  the  vessel  are  alone  involved,  and  where 
it  is  not  within  the  territorial  domain  of  such  power.  It  results 
from  the  foregoing:  (1)  That  tortious  acts  are  governed  by  the  law 
of  the  place  where  they  are  done.  (2)  That  a  foreign  tribunal  will 
never  a^ord  reparation  for  such  acts,  unless  they  are  unjustified  both 
by  the  law  of  the  place  where  they  occurred  and  by  the  law  of  the 
forum.  (3)  That  a  contract  creating  the  relation  of  master  and 
servant,  made  in  a  country  for  a  service  to  be  rendered  in  such  coun- 
try, imposes  only  such  obligations,  and  confers  only  such  rights,  as 
the  terms  of  the  contract  stipulate,  and  the  laws  of  such  country 
imply.  (4)  That  the  vessels  of  such  country  are,  even  upon  the  high 
seas,  a  detached,  floating  portion  of  its  territory,  and  exclusively 
within  the  influence  of  its  laws,  so  far  as  the  internal  economy  of 
the  vessel  is  concerned. 

It  now  becomes  necessary  to  determine  whether  the  British  laws 
permit  a  lien,  and  hence  an  action  in  rem,  for  an  injury  to  a  serv- 
ant through  the  breach  of  the  duty  owing  by  a  master' to  a  servant. 
The  evidence  of  James  Mackenzie,  a  distinguished  jurist  of  Glasgow, 
Scotland,  produced  by  the  claimant,  is  to  the  effect  that  such  lien 
is  not  permitted,  and  he  justifies  his  opinion  by  the  rules  of  com- 
mon law  (Mayne,  Dam.;  Guthrie  &nith,  Dam.;  Glegg,  Reparation), 
and  points  out  that  the  merchant  shipping  act  of  1894  (section  558), 
which  is  a  consolidation  of  previous  acts,  gives  a  personal  remedy 
against  the  sbipownar,  but  does  not  confer  a  right  of  action  in  rem. 
Tlie  advocate  for  the  claimant  also  cites  The  Vera  Cruz,  5  Asp.  270, 
386,  and  The  Theta  [1894]  Pcob.  Div.  280,  which  illustrate  to  some  ex- 
tent the  correctness  of  Mr.  Mackenzie's  opinion.  If,  now,  the  law  of 
Great  Britain  does  not  permit  an  action  in  rem,  the  present  action 
must  fail,  unless  it  appear  that  such  action  is  not  of  the  substantive 
law  of  the  country,  but  is  a  form  Of  procedure  or  process  of  the  court  of 
the  country  whose  jurisdiction  is  invoked.  There  is  no  doubt  that  a 
lien,  if  it  exists  at  all,  must  inhere  in  some  right  of  the  injured  person, 
that  it  remains  inchoate  until  the  right  has  been  invaded,  and  there- 
upon matures.  No  process  nor  procedure  of  the  court  gives  life  to  the 
lien,  but  the  lien,  of  its  own  force,  justifies  the  procedure  in  rem. 
Hence,  If  the  lien  have  no  existence,  the  procedure  in  rem  can  give  it 
none. . 

In  the  case  of  The  Bold  Buccleugh,  7  Moore,  P.  C.  267,  Sir  John 
Jervis,  delivering  the  opinion,  says: 

"A  maritime  lien  Is  well  defined  by  Lord  Tenterden  to  mean  a  claim  or 
prlTllege  upon  the  thing  to  be  carried  Into  effect  by  legal  process,  and  Mr. 
Jnstloe  Story  (The  Xestor,  1  Sumn.  78,  Fed.  Cas.  No.  10,126)  explains  that  pro- 
cess to  be  a  proceeding  In  rem,  and  adds  that  wherever  a  Hen  or  claim  is  given 
npon  the  thiog  then  the  admiralty  enforces  it  by  a  proceeding  in  rem,  and,  in- 
deed. Is  the  only  court  competent  to  enforce  it.  A  maritime  Hen  Is  the  founda- 
tion of  the  proceeding  in  rem,— a  process  to  make  perfect  a  right  inchoate  from 
the  moment  the  lien  attaches;  and  whilst  it  must  be  admitted  that  where 
SQcb  a  lien  exists  a  proceeding  in  rem  may  be  had,  it  will  be  found  to  be 
equally  true  that  In  all  cases  where  a  proceeding  In  rem  Is  the  proper  course, 
tliere  a  maritime  Hen  exists  which  gives  a  privilege  or  claim  upon  the  thing 
to  be  carried  into  effect  by  legal  process."  - 
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In  The  Avon,  2  Fed.  Cas.  255,  it  is  said: 

"The  ship  being  Canadian,  and  at  the  time  of  the  sale  In  Canadian  waters, 
and  the  parties  Oanadlans,  bring  the  case  so  clearly  within  the  prluoiplea 
which  apply  the  lex  rei  clta:  that  any  analysis  of  judgments  is  nnnecessair 
to  show  that  the  local  law  will  regulate  rights  unless  tne  maritime  Is  made 
to  apply.  Whart.  Prlr.  Int.  Law,  tit.  'Lex  Kel  Cltse,"  discusses  with  special 
fullness  this  subject,  and,  so  far  as  the  facts  of  this  case  are  concerned,  his 
criticism  Is  approved.  It  Is  familiar  law  in  the  federal  courts.  The  nin- 
nlcipal  lex  loci  delicti  will  equally  control  if  the  conditions  of  this  navigation 
are  not  such  as  to  make  applicable  the  principles  governing  collisions  upon 
the  sea.  See  Story,  Oonfl.  Law,  §|  423b,  428g:  Whart.  Prir.  Int.  Law,  M  477. 480: 
Id.  i  707.  and  notes:  Whitford  v.  Railroad  Co.,  23  N.  X.  467,  473,  482;  Kafael 
V.  Verelst,  2  W.  Bl.  1055;  Mostyn  v.  Fabrlgas,  Cowp.  101,  and  notes  in  1 
Smith,  Lead.  Cas.  1024;  The  Halley,  L.  R.  2  Adm.  &  Bcc.  17-10,  22.  This 
well-understood  rule  is,  of  course,  not  Intentionally  Interfered  with.  That 
an  act  lawful  by  the  law  of  the  place  where  it  takes  place  is  so  everywhere 
is  but  a  truism.  That  no  court  can  create  a  lien  by  its  judgment  upon  prop- 
erty without  .its  territorial  jurisdiction,  or  assume  to  administer  its  own 
municipal  law  to  create  one  over  things  not  suliject  to  Its  provisions,  when 
and  where  the  transactions  occurred  out  of  which  It  is  asserted  the  right 
in  rem  springs,  is  also  in  its  broadest  sense  admitted.  Whart  Prtr.  Int. 
Law,  t  828;  Story,  Ck>nfl.  Law,  If  322b,  401,  402a.  Not  only  do  we  decide 
as  we  do  in  the  light  of  such  rule,  but  say  with  confidence  we  should  dissent 
from  the  qualitications  asserted  by  courts  of  great  respectability.  We  should 
have  decided  differently  The  Mllford,  Swab.  362;  The  Jonathan  Goodhue.  Id. 
526,— in  which,  by  virtue  of  an  English  statute,  0r.  Lushington  gave  an 
American  master  a  lien  not  authorized  by  the  law  of  his  own  country,  and 
in  reference  to  which  bis  contract  was  made.  They  are  justly  criticised  in 
The  Halley,  L.  R.  2  Adm.  &  Ecc.  12.  This  proceeding  In  rem  is  not  process. 
In  no  sense  Is  it  remedy  only,  or  a  part  of  the  lex  fori.  It  is  the  entorc«- 
ment  of  a  proprietary  Interest,  and  can  no  more  be  resorted  to  when  tbat 
by  the  law  of  the  place  of  the  contract  or  of  the  act  does  not  exist  ttian  a 
suit  for  possession  can  be  maintained  without  a  title  to  support  It.  Although 
there  are  some  judgments  in  the  supreme  court  which  seem  so  to  treat  it. 
that  the  history  of  the  12th  admiralty  rule  would  authorlie  a  different  doc- 
trine the  late  tendencies  there,  and  its  numerous  other  decisions.  aMy 
drawing  the  line  between  the  law  of  contracts  and  of  property  and  mere 
remedies,  show  clearly  there  Is  not  authority  in  that  high  tribunal  for 
sustaining  this  libel  upon  the  notion  that  the  proceeding  is  but  a  remedial 
form.  In  Vandewater  v.  Mills,  19  How.  82,  the  court,  by  Grier,  J.,  comments 
upon  the  looseness  of  likening  It  to  attachments  In  personam.  The  late  case 
of  Harmer  v.  Bell,  22  Eng.  Law  &  Eq.  62,  7  Moore,  P.  0.  267,  which  is  often 
approved  In  the  supreme  court,  In  discussing  the  nature  of  this  proceeding. 
points  out  clearly  the  broad  difference  lietween  process  and  remedies  on 
the  one  hand,  and  the  enforcement  specifically  of  an  Interest  In  the  thing  on 
the  other.  Unless,  therefore,  a  lien,  by  virtue  of  some  law  applicable  to  the 
act,  was  created  by  this  collision  when  and  where  it  occurred,  there  Is  no 
standing  here  by  the  libelant.  We  sustain  the  libel  only  because  it  is  be- 
lieved the  maritime  law  affords  the  measure  of  right." 

A  discussion  of  some  value  on  this  subject  will  be  found  in  Carv. 
Carr.  by  Sea  (2d  Ed.)  719-721,  In  addition,  it  may  be  remarked 
that  damages  for  loss  of  life  under  Lord  Campbell's  act  are  not  re- 
coverable in  proceedings  in  rem  (The  Bernina  Ko.  2,  13  App.  Cas.  1 ; 
The  Theta  [1894]  Prob.  Div.  280);  and  it  has  been  held  in  Canada 
that  the  vice  admiralty's  court  act  of  1863  (26  &  27  Vict.  c.  24  (§  10), 
does  not  give  the  admiralty  jurisdiction  in  case  of  personal  injury 
(Mars.  Mar.  Coll.  136,  137). 

The  claimant  suggests  that  the  court  should  decline  jurisdiction  of 
the  issues  involved  in  this  action.  Such  question  is  entitled  to  prior- 
ity of  decision,  but  it  has  been  made  secondary  in  this  instance,  and 
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need  net  now  be  considered  at  lensrtb,  as  the  foregoing  finding  mast 
result  in  a  dismissal  of  the  libel.  However,  it  may  be  observed  that 
this  court  may,  in  its  discretion,  entertain  jnrisdiction  of  actions  for 
damages  for  collisions  on  the  high  seas  between  foreign  vessels,  or 
vessels  of  different  nationality,  or  in  cases  of  controversy  arising 
under  the  common  law  of  nations  (The  Belgenlpud,  114  U.  S.  355, 
365,  5  Sup.  Ct.  860;  The  Scotland,  105  U.  S.  29),  or  in  cases  of  in- 
jury to  a  seaman  on  a  foreign  ship,  happening  by  reason  of  some 
breach  of  duty  of  the  employer  (The  Bark  Kate  Cann,  2  Fed.  241, 
affirmed  8  Fed  719).  But,  although  jurisdiction  be  entertained,  it 
by  no  means  follows  that  the  law  of  the  forum  must  be  applied, 
although  presumptively  it  ought  be  applicable.  What  law  shall 
govern?  That  may  depend  upon  (1)  a  diversity  in  the  natioualitj 
of  the  ships,  and  a  diversity  in  the  administration  of  law  by  the 
several  nations  to  which  the  ships  belong.  (2)  the  obedience  of  any 
vessel  to  the  laws  prescribed  by  her  own  country,  (3)  whether  the 
matters  involved  affect  only  parties  to  a  particular  vessel,  (4)  wheth- 
er the  cause  of  action  arose  within  the  limits  of  a  particular  country 
or  on  the  high  seas,  (5)  the  nature  of  the  duty  for  a  breach  of  which 
the  action  is  brought.  The  Belgenland,  114  U.  S.  355,  5  Sup,  Ct. 
860.  There  may  be  other  considerations,  but  these  have  special 
prominence.  In  every  case,  if  a  party  claim  that  the  law  of  a  par- 
ticular nation  or  nations  should  govern,  he  should  show  that  such 
law  differs  from  the  law  of  the  forum,  otherwise  the  law  of  the 
forum  will  be  applied.  It  has  been  shown  in  the  present  case  that 
the  jurisdiction  of  this  court  has  been  invoked  for  matters  which 
affect  only  parties  to  a  single  vessel  which  is  a  part  of  British  ter- 
ritory, and  that  the  dutj'  for  a  breach  of  which  this  action  is  brought 
arose  from  a  contract  made  on  such  ship,  that  the  duty  was  to  be 
discharged  on  such  ship,  and  that  the  breach  occurred  on  the  high 
seas.  Hence  the  controversy  must  be  determined  by  the  laws  of 
the  country  to  which  the  vessel  belongs.  Let  a  decree  be  entered 
dismissing  the  libel. 


,  THE  MIAML 

(Ctetrlct  Oonrt,  B.  D.  New  York.     May  2,  1898.) 

L  IhJDBT  to  SbAMAN— KEOLieBNCB. 

In  attempting  to  lower  the  topmast  of  a  vessel,  the  boatswain  wrapped 
the  chain  five  times  around  the  dmm,  and  cllmed  the  foremast  to  remove 
the  fid  holding  the  topmast,  the  end  of  the  chain  being  held  by  two  sea- 
men. The  mate  of  the  vessel  took  the  chain  from  the  seamen,  and  re- . 
moved  one  wrap  from  the  drum,  and  then  released  the  chain  before  the 
seamen  had  secured  firm  hold  again.  The  mast  fell  and  Injured  the 
boatswain.  Held,  that  the  mate  was  negligent. 
I  HAgTBB  AWD  Servant— Pbllow  Sbrvawts. 

Where  a  boatswain  is  engaged,  with  a  detail  of  seamen,  in  lowering  a 
mast,  and  the  mate  of  the  ship  participates,  and,  in  assisting  to  do  the 
work,  causes  the  injury  of  the  boatswain  by  his  negligence,  the  act  of 
the  mate  la  that  of  an  operative,  and  the  boatswain  cannot  recover.! 

>For  a  full  collection  of  the  cases  on  the  question  as  to  "Who  are  Fellow 
Servants."  see  note  to  Kailroad  Co.  v.  Smith,  8  C.  O.  A.  668,  and  supplementary 
note  to  Railway  Co.  v.  Johnston,  9  C.  0.  A.  596. 
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libd  by  Thomas  Ashton  against  the  steamship  Miami,  Jame« 
Lewis,  claimant,  to  recover  damages  for  personal  injuries. 

Cowen,  Wing,  Putnam  &  Burlingbam,  for  libelant. 
Convers  &  Kiilin,  for  claimant. 

THOMAS,  District  Judge.  Thomas  Ashton,  the  libelant,  an  ex- 
perienced seaman,  was  boatswain  on  the  steamship  Miami,  on  her 
passage  from  Hamburg  to  Baltimore.  On  January  19,  1897,  the  li- 
belant, having  been  ordered  so  to  do  by  the  first  mate,  undertook, 
with  the  aid  of  three  seamen,  to  lower  the  fore  topmast  into  the  hol- 
low foremast.  The  topmast  when  raised  is  held  in  position  by  an 
iron  fid  or  bar,  which  passes  through  the  foremast  and  also  the  lower 
end  of  the  topmast.  A  chain  is  fastened  by  its  upper  end  to  an 
iron  shactcle.  This  shackle  has  eyes  at  its  two  ends,  through  which 
a  bolt  passes,  fastening  it  firmly  to  a  staple  riveted  to  the  foremast. 
The  chain  is  from  the  shackle  carried  under  the  lower  end  of  the 
topmast;  thence  upward  over  a  pulley  on  the  foremast;  thence 
downward,  and  wound  several  times  around  a  drum,  connected  with 
a  winch  on  the  deck;  and  the  free  end  of  the  chain  extends  on  the 
deck,  where  it  is  intended  to  be  handled  in  the  manner  following: 
■VMien  it  is  desired  to  lower  the  topmast,  the  winch  is  set  in  oi)er- 
ation  and  the  topmast  slowly  raised,  so  as  to  relieve  the  fid  from  its 
weight,  and  the  fid  is  then  withdrawn.  Thereupon  the  weight  of  the 
topmast  rests  upon  the  chain  alone,  and  this  weight  would  cause  the 
chain  to  unwind  from  the  drum,  unless  prevented  by  some  connter- 
acting  force  applied  to  the  chain.  For  this  purpose  the  free  end  of 
the  chain  is  held  by  two  or  more  seamen  delegated  for  that  purpose. 
On  the  occasion  in  question  the  libelant  wound  the  chain  five  times 
around  the  drum,  as  he  says  (the  mate  says  six  times),  and  then  took 
his  position  on  the  cap  of  the  mast  and  assisted  in  the  renaoval  of 
the  fid,  the  topmast  being  slightly  raised  to  allow  this  removal  to  be 
effected.  After  the  removal  of  the  fid  the  topmast  rested  on  the 
chain  alone,  which  was  prevented  from  unwinding  by  the  force  ap- 
plied by  two  seamen  holding  the  free  end  on  the  deck.  The  sen  men 
slightly  relaxed  the  chain,  to  allow  the  topmast,  to  descend,  which, 
however,  it  did  not  do  at  once.  The  first  mate,  seeing  that  the  top- 
mast did  not  readily  descend,  stated  that  there  were  too  many  turns 
of  the  chain  around  the  drum  to  permit  the  chain  to  render  or  pay 
out  Thereupon  he  took  the  chain  from  the  hands  of  the  seamen, 
unwound  one  turn  thereof  from  the  drum,  meanwhile  preventing  the 
chain  from  rendering  by  jjiessing  down  on  the  chain  on  the  drum 
with  his  hand.  He  then  undertook  to  leave  the  chain  and  the  hold- 
ing thereof  to  the  seamen,  while  he  himself  stepped  aside.  The  sea- 
men at  this  time  had  no  hold,  or  no  sufficient  hold,  of  the  chain,  to 
prevent  it  from  running  or  slipping  around  the  drum  too  rapidly. 
The  result  was  that  the  seamen  could  not  hold  the  chain,  and  it  ren- 
dered so  rapidly  that  they  finally  abandoned  it,  whereupon  the  toi>- 
mast  fell  with  great  rapidity.  The  ropes,  stays,  and  other  rigging 
fell  swiftly  and  violently  upon  the  boatswain,  who  was  still  on  the 
mast,  hurling  him  upon  the  deck,  and  injuring  him  to  a  very  aerions 
extent 
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It  is  claimed  on  the  part  of  the  libelant  that  the  removal  of  one 
loop  from  the  drum,  was  a  contribatiag  cause  of  the  accident,  as  it 
made  it  impossible  for  the  seaman  to  restrain  the  too  rapid  render- 
ing of  the  chain. 

It  will  be  noticed  that,  after  the  chief  officer  had  taken  off  one 
loop,  bat  fonr  remained  on  the  drum,  although  the  claimant's  evi- 
dence tends  to  show  that  five  turns  of  the  chain  remained. 

The  claimant  offers  evidence  of  experiments  with  the  same  appa- 
ratus, thereafter  made  while  the  ship  was  in  port,  tending  to  show 
that  four  rounds  on  the  drum  would  be  sufficient  to  enable  two  men 
to  safely  lower  the  mast  This  is  entirely  credible.  However,  when 
the  ship  is  at  rest,  and  effort  is  being  made  for  the  very  purpose  of 
ascertaining  to  what  extent  the  aid  of  the  drum  in  lowering  the  mast 
is  absolutely  necessary,  probably  the  experiment  would  be  attended 
with  greater  success  than  if  undertaken  in  the  usual  course  of  busi- 
ness, on  a  cold  day  in  winter,  and  with  the  ocean  disturbed.  All  the 
conditions  of  an  experiment  in  port  are  favorable.  Those  attempt- 
ing it  are  alert  and  forewarned  of  the  precise  danger.  However,  the 
experiments  and  evidence  illustrate  that,  if  the  mate  left  but  four 
rounds  on  the  drum,  he  left  enough  to  make  a  safe  descent  of  the 
topmast  possible,  if  not  probable.  But  to  render  safe  such  descent, 
onder  audi  circumstances,  very  great  eare  in  surging  and  paying  out 
the  chain  would  be  required.  It  seems  that  care  sufficient  in  law 
was  not  exercised  on  the  occasion  in  question.  But  the  fault  can- 
not be  attributed  to  the  seamen;  at  least,  not  to  them  alone.  There 
was  a  fault  in  putting  the  seamen  again  in  proper  possession  of  the 
chain  after  the  mate  h&d  taken  it  from  them  and  taken  possession  of 
it  for  the  purpose  of  taking  off  a  loop.  Before  the  mate  stepped 
adde  and  released  his  hold  upon  the  chain  he  should  have  seen  to 
it  that  the  seamen  had  regained  their  full  possession  of  the  chain, 
and  were  in  proper  attitude  and  at  a  proper  advantage  to  meet  and 
check  the  sudden  rendering  of  the  chain  that  would  result  from  the 
mate's  discontinuing  his  pressure  of  the  chain  down  upon  the  drum 
and  from  the  removal  of  the  loop  from  the  drum.  To  this  point  the 
holding  must  be  this:  That,  in  removing  one  and  leaving  but  four 
rounds  on  the  drum,  the  mate  had  reached  the  extreme  limit. of  pru- 
dent operation;  and  that  even  this  condition  was  not  prudent,  un- 
less the  men  whose  duty  it  was  to  hold  the  chain  were  in  full  pos- 
session thereof,  and  using  great  care  to  pav  out  the  chain  very  grad- 
ually; that  the  mate  disconnected  himself  from  the  chahi,  and  left 
its  operation  to  the  seamen,  without  snfBcient  care  to  discover  wheth- 
er they  were  in  the  necessary  repossession  of  the  chain.  Therefore 
the  mate  was  negligent,  and  the  claimant  is  liable  for  the  injury, 
even  though  the  seamen  were  also  negligent,  providing  the  act  un- 
dertaken and  done  negligently  by  the  mate  was  the  act  of  the  mas- 
ter, and  not  the  act  of  an  operative. 

Under  the  decisions  of  the  federal  courts  and  of  the  courts  of  New 
York,  the  act  of  the  mate  must  be  regarded  as  the  act  of  an  operative, 
and  it  mast  be  held  that  the  mate  was  not  attempting  to  execute  a 
daty  owing  from  the  master  to  the  seamen.  The  simple  question  is 
whether  the  mate  was,  in  taking  the  loop  from  the  drum,  and  for  that 
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pnrpose  temporarily  withdrawing  the  chain  from  the  castodj  and 
control  of  the  aeamen,  performing  an  act  that  it  was  the  primary 
duty  of  the  master  to  do,  or  whether  the  act  was  a  part  of  the  routine 
work  pertaining  to  the  operation  of  the  ship.  It  is  not  important 
that  the  offending  person  was  the  mate,  and  the  injured  person  was 
the  boatswain.  The  boatswain  had  immediate  charge  of  the  work 
and  the  three  sailors  detailed  to  do  it,  and,  in  connection  with  such 
charge,  was  lending  manual  aid.  The  mate  was  superintending  the 
work  from  a  somewhat  hiffher  post  of  command,  and  he  also  chose 
to  participate  in  the  actual  work,  to  the  extent  above  described. 
But  the  superintendence  of  both  mate  and  boatswain  was  quite  as 
much  a  matter  of  operation  as  the  manual  work  that  both  nnd«'rtook 
to  do;  or,  if  it  were  otherwise,  the  accident  was  caused  by  the  mate 
undertaking  an  operative's  work.  Under  such  a  state  of  facts,  thf 
libelant  may  not  recover.  Railroad  Co.  v,  Baugh,  149  U.  S.  368,  I'-i 
Sup.  Ct.  914;  Railroad  Co.  v.  Keegan,  ICO  U.  S.  259,  16  Sup.  Ct. 
269;  Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16  8np.  Ct.  843;  Kail- 
road  Co.  V.  CharlosR,  162  U.  S.  359,  16  Sup.  Ct.  848;  Mining  Co.  v. 
Whelan,  168  U.  S.  86,  18  Sup.  Ct.  40;  Crispin  t.  Babbitt,  81  N.  Y. 
522. 

After  the  accident  it  was  discovered  that  the  shackle  was  broken, 
and  it  is  alleged  that  this  shows  negligence  on  the  part  of  the  em- 
ployer in  furnishing  a  defective  appliance.  Tliere  is  no  snflBciont 
evidence  that  the  shackle  broke  and  caused  the  accident.  The  evi- 
dence more  convincingly  shows  that  the  broken  shackle  resulted  from 
the  accident  The  libelant  invokes  the  doctrine  of  res  ipsa  loquitur, 
bnt  the  rule  is  not  here  applicable. 

The  facts  of  the  case  are  reasonably  clear,  the  libelant's  injuries 
undoubted,  and  stated  with  an  bones^  that  is  worthy  of  mention; 
but  the  law  is  clearly  adverse  to  his  recovery,  and  the  libel  must  be 
dismissed. 


STEAM  DBEDfiB  NO.  1. 
(District  Court,  D.  New  Jersey.    Jane  8,  189&) 

1.  Corporations— Ofpicehs—Compknbatioh. 

The  by-laws  of  a  corporation  provided  that  the  chief  engineer  should 
receive  such  salary  as  the  directors  might  fix  The  salary  was  fixed  In  the 
manner  prescribed,  and  one  of  the  directors  appointed  to  the  olBce,  but 
subsequently,  with  the  consent  of  the  appointee,  the  resolution  ttxlng  the 
salary  was  reconsidered,  and  all  considerations  of  the  matter  Indefinitely 
postponed.  Held,  that  the  chief  engineer  was  not  entitled  to  compensa- 
&on  for  his  services  as  such. 

8.  Master  and  Servant— Monthly  Hirino — Extra  Timr. 

A  superintendent  employed  by  a  corporation  at  a  monthly  salary  cannot 
claim  allowances  for  working  overtime. 

8.  Marttiub  Liens— Who  mat  Claim— Sdpbkintbndbnt  of  Steam  DRBDec 
The  superintendent  employed  on  board  a  steam  dredge,  not  aa  her  master, 
but  as  foreman  in  charge  of  the  working  crew,  is  entitled  to  a  maritime 
lien  npon  the  dredge  or  her  proceeds  for  bis  agreed  compensation. 

This  was  a  petition  by  Levi  Husscy  claiming  payment,  for  services 
rendered,  out  of  the  proceeds,  surplus,  and  raanants  arising  from 
the  sale  of  the  steam  dredge  Mo.  1. 
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Hyland  &  Zabriskie,  for  petitioner. 
Salliran  &  Cromwell,  for  claimant. 

KIBKPATRICK,  District  Judge.  It  appears  from  the  record  in 
ttiis  case  that  dredge  No.  1  was  libeled  for  seamen's  wages,  and  that 
such  proceedings  were  had  that  she  was  sold  nader  a  decree  of  this 
court,  and  that  after  the  payment  of  several  claims  for  wages,  and 
the  costs  and  expenses  of  several  soits  relating  thereto,  there  still  re- 
mains in  the  registry  of  this  court  a  surplus  from  the  proceeds  of  such 
sale.  From  this  surplus  the  petitioner,  Levi  Hnnsey,  asks  the  court 
to  direct  the  payment  to  him  of  the  amount  of  his  claim  against  said 
dredge  No.  1,  tc^ether  with  interest  and  costs.  The,  service  of  the 
Iietitioner  on  which  his  claim  is  founded  may  be  divided  into  two 
classes:  First,  the  services  rendered  as  engineer  in  chief  of  the  com- 
pany constrncthig,  owning,  and  operating  the  dredge;  and,  second, 
for  services  as  superintendent  of  the  dredge  while  it  was  actually  em- 
ployed in  the  work  for  whidi  it  was  built.  The  petitioner  was  ap- 
pointed engineer  in  chief  by  the  board  of  directors  of  the  company 
owning  the  dredge,  the  by-laws  of  the  corporation  providing  that 
gaid  ofiHcer  should  receive  such  compensation  as  might  bo  fixed  by  the 
board  of  directors. 

the  petitioner  bases  his  right  to  compensation  for  services  rendered 
and  work  done  as  engineer  in  chief  upon  the  resoIutioaB  of  the  board 
of  directors.  He  cannot  recover  on  a  quantum  meruit  At  a  meet- 
ing of  the  board  of  directors  held  August  2, 1894,  it  was  "resolved  that 
the  salaries  of  the  vice  president,  secretary,  chief  engineer,  and  general 
manager  be,  and  are  hereby,  fixed  at  ¥2,500  a  year  from  August  1, 
1894."  At  the  next  meeting  of  the  same  board,  held  September  4, 
1894,  the  minutes  show  that  "on  motion  of  S.  W.  Thompson,  seconded 
by  Warren  Boosevelt,  a  reconsideration  of  the  resolution  fixing  sala; 
ries  passed  August  2, 1894,  was  agreed  to."  And  at  the  same  meeting 
it  was  resolved  that  "the  subject  of  salaries  to  the  officers,  general 
manager,  and  engineer  in  chief  be  postponed  until  such  time  as  the 
dredge  will  have  been  built,  is  at  work,  and  a  net  profit  accrued  from 
its  earnings."  The  record  discloses  the  fact  that  the  petitioner  was 
one  of  the  directors  of  the  said,  company,  and  voted  in  favor  of  said 
resolntion,  and  may  therefore  be  considered  as  having  assented 
thereto. 

The  effect  of  the  foregoing  resolutions,  taken  together,  was  to 
leave  the  matter  of  the  c(»npensation  of  the  engineer  in  chief  sus- 
pended. The  reconsideration  of  the  resolution  of  August  2,  1894, 
at  the  next  meeting  of  the  board  of  directors,  in  September,  1894, 
rendered  it  nugatory,  and  of  no  effect,  while  the  postponement  of.  the 
whole  sabject  to  a  future  day  left  the  question  of  salaries  in  the  same 
position  as  if  no  action  had  ever  been  taken  by  the  directors  in  rela- 
tion thereto.  That  this  was  the  understanding  of  the  parties  is  ap- 
parent from  the  fact  that  upon  the  resignation  of  the  secretary 
(presented  at  the  meeting  of  December,  18'J^),  wliose  salary  had  by 
the  resolution  of  August,  1894,  been  fixed  at  ^2,500  a  year,  he  made 
no  claim  for  compensation  under  the  resolution,  but  asked  that  he 
might  be  paid  the  sum  of  f  1,U00,  and  was  by  the  board  awarded  f  300, 
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sabject  to  certain  i-estiictione.  This  view  is  strengtiiened  by  the 
failure  of  the  i)etitioner  to  demand  any  compensation  fur  his  services 
as  engineer  iu  chief  from  August  1,  1894,  as  the  resolution  provided, 
until  the  bringing  of  this  suit. 

In  the  absence  of  any  agreement  on  the  part  of  the  company  to  pay 
a  salary  to  the  engineer  in  chief  for  any  services  he  may  have  rendciea 
as  such,  it  is  unnecessary  to  determine  whether,  if  entitled  thereto 
under  the  New  Jersey  statute,  he  could  have  been  paid  the  same  out 
of  the  proceeds  of  the  sale  of  the  dredge,  or  consider  the  intiapretatjoo 
put  on  the  statute  in  Baeder  v.  Camie,  44  N.  J.  Law,  208.  I  am  of 
the  opinion  that  the  petitioner  has  not  shown  that  he  is  entitled  to 
have  computed,  as  a  part  of  the  amount  due  him  at  this  time,  any 
salary  as  engineer  in  chief  which  can  be  paid  him  out  of  the  proceed* 
of  sale  of  the  dredge  now  in  the  registry  of  the  court. 

On  February  11,  1895,  the  executive  committee  of  the  directors  of 
the  Mining  &  Dredging  Company,  the  owners  of  said  dredge  No.  1  in 
question,  reported  to  the  board  that,  in  accordance  with  authority 
given  them  to  hire  a  crew  for  dredge  No.  1,  among  other  things  they 
had  hired  a  superintendent  at  a  Hilary  of  1208.33  per  month,  with 
board  at  50  cents  a  day  allowed  the  steward,  which  report  was 
accepted  and  the  minutes  approved  by  the  full  board.  The  petitioner 
was  appointed  such  superintendent,  and,  as  appears  from  his  testi- 
mony, entered  on  the  duties  of  such  position  March  1,  1895,  and 
continued  to  perform  said  duties,  with  several  intermissions,  until 
June  25,  1897. 

The  superintendent- was  hired  at  a  salary  of  1208.33  per  month, 
and  I  fail  to  see  how,  under  such  an  engagement,  there  can  be  any 
allowance  for  "extra  time."  If  he  had  been  hired  by  the  day,  which 
is  understood  to  mean  a  certain  number  of  working  hours  out  of  each 
^,  or  for  "tide  work,"  as  were  others  of  the  crew,  it  is  easy  to  unde^ 
stand  how,  when  the  prescribed  number  of  hours'  work  in  each  day 
have  been  worked,  demand  may  be  made  for  proportionate  payment 
for  the  time  worked  iu  excess  of  the  requirement,  but  no  such  claim 
can  be  presented  when  one's  whole  time  is  paid  for  by  the  month  or 
by  the  year.  There  should  not  be  any  allowance  for  "overtime."  If 
the  petitioner's  claim  to  compensation  as  superintendent  rested  alone 
upon  the  resolution  of  Febnmry  11,  1895,  the  amount  to  which  he 
would  be  entitled  would  be  a  salary  at  the  rate  of  1208.33  per  month 
from  March  1,  1895,  to  July  25,  1897,  less  such  sums  as  have  been 
paid  him,  with  proper  allowance  for  interest:  but  it  appears  from  the 
testimony  of  Mr.  Stuyvesant  that,  when  the  dredge  was  lying  idle. 
Mr.  Hussey  voluntarily  resigned  his  position,  and  did  not  exp<H't  any 
salary  as  superintendent ;  and  the  testimony  of  the  petitioner  himself 
is  to  the  same  effect,  that,  "when  the  drnlge  was  not  working  and 
earning  money,  I  was  not  to  make  a  demand  for  my  services.'*  The 
lietitioner  has  made  no  demand  for  (>omi)ensation  for  services  as 
sui)erintendeDt  while  the  dredge  was  idle.  The  record  shows  by  the 
testimony  of  petitioner  that  for  his  8er\1ces  as  superintendent  he  has 
been  paid  for  all  the  time  he  rendered  service,  except  62|  days. 
For  these,  at  the  rate  of  1208.3.*^  per  month,  he  is  entitled  to  be  paid. 

The  dredge  upon  which  the  petitioner's  service  was  rendered  was 
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adapted  to  be  used  in  the  deepening  of  harbora  and  channels,  and  it 
was  actually  engaged  during  petitioner's  service  in  digging  a  channel 
or  approach  to  a  dock  at  which  other  vessels  might  land  passengers 
or  cargoes  of  freight  The  dredge  had  within  itself  the  means  to 
propel  itself  from  pU^ce  to  place  ujKjn  the  water,  where  only  it  could 
be  used,  and  had  also  upon  it  accommodations  for  the  crew.  It 
was  capable  of  being  used  as  a  means  of  transportation,  and  did 
actually  transport  machinery  and  a  crew  from  Jersey  City,  N.  J., 
to  Rye,  K  Y.,  as  well  as  between  other  places.  "It  is  for  these 
reasons  the  court  have  held  them  [dredges]  to  be  subject  to  admiralty 
jurisdiction  and  to  the  laws  of  navigation."     The  International. 

83  Fed.  840. 

The  petitioner's  duties  as  superintendent  were  to  lay  ont  and 
direct  the  work  of  the  dredge,  and  to  supervise  the  men.  He  was 
not  the  master  of  the  vessel ;  simply  a  foreman  in  charge  of  the  work- 
ing crew.  There  was  also  upon  the  dredge  an  engineer  who  looked 
after  the  machinery,  and  a  captain  who  had  charge  of  the  move- 
meats  of  the  dredge  when  it  was  required  to  swing  from  place  to 
place.  When  there  was  no  work  to  be  laid  out  for  the  dredge,  and 
no  supervision  of  the  men  necessary,  the  duties  of  the  superin- 
tendent were  suspended.  He  had  no  charge  of  the  dredge  when 
idle.  In  Be  Minna,  11  Fed.  759,  Judge  Brown  says:  "All  hands 
employed  upon  a  vessel  except  the  master  are  entitled  to  a  lien 
if  their  services  are  in  furtherance  of  the  main  object  of  the  enter- 
prise."    To  the  same  effect  is  the  case  of  Laurence  v.  Flatboat, 

84  Fed.  200;  wlple  in  the  case  of  McBae  v.  Bowers,  86  Fed.  344, 
the  court  goes  still  further,  and  holds  that  "the  services  of  engineer, 
fireman,  deckhands,  and  captain  who  work  on  board  a  dredging 
vessel  •  •  •  are  required  in  the  work  in  which  the  vessel  is 
employed  and  have  maritime  liens  for  wages."  For  the  services 
rendered  as  superintendent  I  am  of  the  opinion  the  petitioner 
acquired  a  lien  upon  the  dredge  for  his  wages.  Having,  then,  a 
lien  upon  the  vessel,  he  is  entitled  to  share  in  the  proceeds  of  sale, 
and  may  apply  by  petition  for  the  protection  of  his  interests,  under 
the  forty-third  rule  of  the  supreme  court  in  admiralty.  The 
Unadilla.  73  Fed.  350;  The  Lottawanna,  21  Wall.  582. 

The  claimant  is  the  owner  of  the  vessel,  which  he  purchased  at 
public  sale  with  notice  of  petitioner's  claim.  As  between  the  claim- 
ant and  the  petitioner,  the  petitioner  is  entitled  to  preference  in  the 
distribution  of  the  surplus  fund  in  the  registrv  of  the  court  Let  a 
decree  be  prepared  in  accordance  with  these  views. 


THE  FRANK  VANDERKEUCHEM. 

(District  Court,  D.  New  Jersey.     May  20,  1S08.) 

AmttnkVTY  JuBWDicnos— SniTS  in  Rem— Stifclatior  ■without  Ssizijbk. 
Where  a  libel  in  rem  is  filed  asaiiiBt  a  vessel  then  within  the  jurisdiction, 
and,  without  Issuance  of  monition  or  seizure  of  the  vessel,  the  claimants 
voluntarily  give  a  stipulation  for  vnluo  oonelltloncd  to  perform  and  pay 
any  decrees  rendered,  the  court  has  jurisdiction  to  proceed  wjth  the  cause 
joat  as  U  the  vessel  bad  first  been  seised,  and  a  stipniation  then  given. 
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This  was  a  libel  in  rem  by  Daniel  S.  Williams  and  others  agahiRt 
the  schooner  Frank  Vanderkerchen  to  recover  damages  resulting  from 
a  collision. 

.Hyland  &  Zabriskie,  for  libelants. 
Joseph  Hill  Brinton  and  J.  Warren  Coulston,  for  claimants. 

KIRKPATBICK,  District  Jadge.  The  libel  in  this  cause  was  filed 
January  26,  1894,  by  the  owners  of  the  schooner  i£aria  Piersmi,  to 
recover  damages,  amounting  to  the  sum  of  |2,000,  resulting  from  a 
collision  of  the  libelants'  schooner  with  the  schooner  Frank  Vander 
kerchen,  off  the  coast  of  New  Jersey,  January  8,  1894.  It  is  alleged 
in  the  verified  libel  that,  at  the  time  of  its  filing,  the  schooner  Frani; 
Vanderkerchen  was  lying  in  the  waters  of  the  Hudson  river,  within 
the  district  of  New  Jersey,  and  within  the  jurisdiction  of  this  court 
The  agents  of  the  owners  of  the  schooner  Frank  Vanderkerchen,  upoD 
being  notified  ot  the  filing  of  said  libel,  voluntarily  entered  into  a 
stipulation  with  sureties,  for  value,  in  the  sum  of  |2,000,  by  which  it 
was  agreed  that,  in  case  of  default  or  contumacy  on  the  part  of  the 
claimants  or  their  sureties,  execution  for  the  amount  of  f2,000  might 
issue  against  their  goods  and  chattels  and  lands.  It  was  also  specif- 
ically set  out  in  the  said  stipulation  that  the  said  schooner  Frank 
Vanderkerchen  had  not  then  been  attached,  and  that  the  value  of 
f  2,000  was  fixed  by  consent  of  the  sureties  thereon  indorsed,  and  the 
condition  was  that  the  said  stipulators  should  abide  by,  and  pay  the 
money  awarded  by,  the  final  decree  in  said  cause.  In  conseqarace 
of  this  stipulation  being  entered  into,  no  munition  istnied  against  the 
schooner  Frank  Vanderkerchen,  and  she  was  not  taken  into  custody. 
To  the  libel  so  filed  a  geueral  appearance  was  entered,  and  an  answer 
was  filed  on  behalf  of  the  schooner  Frank  Vanderkerchen.  Testi- 
mony was  taken  in  said  cause,  hearing  had,  and  final  decree  was  al- 
tered April  L3,  1897,  Subsequently,  oo  May  5, 1897,  Charles  A.  Pet- 
tit,  for  himself  and  others,  claiming  to  be  owners  of  the  schoona 
Frank  Vanderkerchen,  filed  a  petition  asking  that  .all  proceedings 
in  relation  to  said  schooner  be  dismissed,  that  the  final  decree  be 
vacated,  and  that  the  stipulators  be  relieved  from  the  oblij^ation  of 
their  stipulation,  upon  the  ground  that  the  court  had  not  acquired 
jurisdiction  in  the  premises,  because  no  actual  seizure  of  the  said 
schooner  had  ever  been  made,  such  seizure  being  necessary  to  the  exer- 
cise of  jurisdiction  by  the  court  A  petition  was  also  filed  by  said 
Pettit  and  others  at  the  same  lime,  praying  that  they  might  be  allowed 
the  benefit  of  the  provisions  of  section  4284  of  the  Revised  Statutes 
of  the  United  States  and  its  su])plements,  generally  known  as  the 
"Limiti'd  Liability  Acf't  but  this  latter  petition  was  withdrawn  sub- 
sequently in  open  court,  so  that  the  only  question  now  to  be  decided 
by  the  court  is  one  of  jurisdiction. 

It  has  been  conceded  that  the  schooner  Frank  Vanderkerchen  was, 
at  the  time  the  libel  was  filed,  within  the  territorial  limits  over  which 
this  court  had  jurisdiction ;  but  it  is  contended  that  because  no  moni- 
tion issued,  because  the  schooner  was  not  taken  into  actual  custttdy. 
the  court  cannot  exercise  its  authority  over  the  vessel  which  is  the 
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SQl^ect-matter  of  the  suit  Actual,  open,  and  notorioas  poasefiaioii 
is  neceesarj  in  actions  in  rem,  so  that  all  the  world  which  may  be 
interested  in  the  suit  can  have  due  notice  of  the  jwoceedings,  and  be 
given  an  (q)portunity  to  protect  their  rights,  before  the  court  should 
proceed  to  condemnation  and  sale.  It  is  obvious,  however,  that  the 
reason  for  this  requirement  applies  only  with  regard  to  the  thing  itself 
of  which  the  court  proposes  to  dispose  of  the  interest  of  all  persons, 
whether  they  be  represented  before  the  court  or  not,  but  it  fails  en- 
tirely to  be  material  when  tw  the  res  there  has  been  substituted  a 
personal  bond  or  stipulation  to  pay  the  damages  awarded  to  the 
libelant.  Then  all  the  parties  in  interest  su-e  before  the  court,  and 
there  is  no  necessity  for  publicity.  If  a  seizure  has  been  made,  upon 
the  execution  and  delivery  of  the  stipulation  in  sufficient  amount  to 
satisfy  the  libelant's  claim,  the  res  is  surrendered  to  the  claimant,  and 
the  stipulation  is  taken  into  the  custody  of  the  court,  and  thereafter 
becomes  a  substitute  for  the  res,  and  to  it  alone  the  libelant  thereafter 
looks  for  the  satisfaction  of  his  claim  or  decree.  Jennings  r.  Carson, 
4  Granch,  25,  26;  U.  S.  v.  Ames,  99  U.  S.  35.  "The  stipulators,  to  the 
extent  of  their  stipulation,  have  been  substituted  for  the  steamer, 
and  thus  nothing  but  the  value  and  the  costs  is  within  the  ^custody 
of  the  court."  The  Webb,  14  Wall.  406.  Ordinarily,  seizure  of  the 
projjerty  precedes  the  appearance  of  the  claimants  in  the  suit ;  but  it 
cannot  make  any  material  difference  whether  the  claimants  and  their 
sureties  voluntarily  enter  into  the  stipulation  before  actual  seizure 
to  avoid  the  expense  and  delay  and  inconvenience  thereof,  or  whether 
they  wait  until  the  vessel  has  been  taken  into  actual  custody  under 
the  monition.  The  effect  is  the  same  so  far  as  they  are  concerned. 
In  the  one  case,  the  claimants  are  permitted  to  remain  in  possession 
of  the  vessel;  in  the  other,  it  is  redelivered  to  them.  In  both  cases 
the  stipulation  becomes  a  substitute  for  the  thing  itself,  and  remains 
a  pledge  or  security  for  the  property  as  regards  the  claim  of  the  libel- 
ants, and  the  "stipulators  are  held  liable  to  the  exercise  of  all  those 
authorities  on  the  part  of  the  court  which  the  tribunal  could  properly 
exercise  if  the  thing  itself  were  still  in  the  custodv  of  the  court." 
The  Wanata,  95  U.  S.  611;  The  Palmyra,  12  Whieat.  1.  "While 
the  general  rule  requirei;  an  actual  seizure  and  possession  of  the  res 
by  the  officer  of  the  court,  such  jurisdiction  may  be  acquired  by  acts 
which  are  of  equivalent  import,  and  which  stand  for  and  represent 
the  dominion  of  the  court  over  the  thing."  Cooper  v.  Reynolds,  10 
Wall.  317.  It  has  been  the  practice  in  this  district  to  make  this  sub- 
stitution of  stipulation  for  the  res  upon  simple  notice  of  filing  the  libel, 
and  without  monition  being  issued.  Its  .legality  has  never  before 
been  questioned.  The  original  object  of  the  stipulation  was  to  avoid 
the  question  of  jurisdiction,  and  the  agreement  on  the  part  of  the  stip- 
ulators to  permit  execution  to  issue  against  them  in  case  of  default, 
and  abide  and  pay  the  amount  awarder!  against  them  on  final  decree, 
was  considered  a  waiver  of  all  objection  based  on  a  failure  to  serve 
process.  In  Re  The  Roslyn,  Fed.  Cas.  No.  12,068,  his  honor.  Judge 
Brown,  sitting  in  admiralty'  in  the  Southern  district  of  New  York, 
where  the  same  practice  prevails  of  accepting  stipulation  upon  notice 
of  filing  libel  and  without  issuing  monition,  held  "that  the  fact  that 
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the  boat  was  not  in  custody  would  not  render  the  stipulation  Toid  or 
prevent  the  court  from  enforcing  it,"  and  that  such  "stipulation  was 
valid,  though  the  vessel  sought  to  be  proceeded  against  is  not  and 
never  was  hf  custody."     The  rule  to  show  cause  will  be  discharged. 


THE  KANSAS. 

BUTLER  et  al.  V.  THE  KANSAS. 

(District  Court,  D.  Massaebnsetts.     May  10,  1898.) 

No.  876. 

Carriers  bt  Sea— Bill  of  Ladino — Loss  of  Goods. 

In  a  bill  of  lading  for  old  metal,  a  provision  that  If  the  goods  be  pre- 
vented, "by  any  cause,"  from  going  by  the  steamer  specified,  the  carrier 
may  forward  them  by  the  succeeding  steamer  of  tils  line,  warrants  liim 
in  leaving  them  for  the  next  vessel,  which  sails  four  days  later,  when  tbe 
space  reserved  for  the  goods  Is  needed  for  more  perishable  articles.  And 
his  failure  to  notify  the  shipper  that  they  are  so  left  does  not  make  either 
him  or  the  vessel  liable  for  their  loss  in  transit  by  a  i>eril  of  the  sea. 
though  the  shipper  procures  insurance  on  the  goods  only  by  the  vessel 
speclfled,  whereby  he  Is  uuable  to  recover  on  the  policy. 

This  was  a  libel  in  rem  by  Thomas  Butler  and  others  against  the 
steamship  Kansas  to  recover  for  the  loss  of  goods  shipped. 

Henry  il.  Kogers,  for  libelants. 
Ball  &  Tower,  for  respondent. 

BROWN,  District  Judge.  This  is  a  libd  in  rem  to  establish  a 
maritime  lien  upon  the  steamship  Kansas  for  failure  to  deliver  at 
Liverpool  32  barrels  of  old  metal.  The  Kansas  is  one  of  the  Warren 
Line  of  steamships  (so  called),  running  between  Boston  and  Liverpool, 
and  was  advertised  to  sail,  and  did  sail,  from  Boston,  January  26, 
1897.  On  January  23d  a  bill  of  lading  was  delivered  to  the  libelants, 
the  material  parts  whereof  are  as  follows: 

"Received,  In  apparent  good  order  and  condition,  from  Thomas  Butler  & 
Co.,  to  be  transported  by  the  good  British  steamship  Kansas,  now  lying  in 
the  port  of  Boston,  and  bound  for  Liverpool,"  etc.,  "•  •  •  thirty-two  bar- 
rels old  metal,  •  •  •  to  be  delivered  •  •  •  at  the  port  of  Liverpool  (or 
so  near  thereto  as  she  may  safely  get)  unto  order,  or  to  his  or  their  assigns. 
It  is  mutually  agreed  that,  in  case  the  whole  or  any  part  of  the  goods  spec- 
ified herein  be  prevented  by  any  cause  from  going  In  the  said  steamship,  the 
carrier  shall  have  liberty  to  forward  them  by  succeeding  steamship  or  steam- 
ships. •  •  •  In  witness  whereof,  the  master  or  agent,  on  behalf  of  the 
owners  of  said  ship,  bath  affirmed  to  two  bills  of  lading,  all  of  this  tenor 
and  date,"  etc.  "Warren  &  Co.,  Agents, 

"Per  A.  J.  Noether." 

The  bill  of  lading  is  indorsed,  "[Signed]  Thomas  Butler  &  Co." 
Warren  &  Co.  were  agents  for  a  number  of  steamships,  known  as 
the  "Warren  Line."  In  this  line,  besides  the  Kansas,  owned  by  the 
claimant,  the  Kansas  Steamship  Company,  Limited,  a  Britjsh  cor 
poration,  was  the  Angloman,  a  steamship  owned  by  the  British  & 
North  Atlantic  Steam-Xavigation  Company.  The  Angloman  sailed 
January  30,  1897,  four  days  after  the  Kansas,  and  was  the  next  suc- 
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ceeding  steamship  of  the  Warren  Line.  The  metal  was  received  on 
the  dock  January  22d.  A  short  time  before  the  Kansas  sailed,  it  was 
found  that,  after  stowing  ttie  rest  of  the  cargo,  there  was  no  room 
on  the  Kansas  for  the  metal.  It  appeared  in  evidence  that  freight 
of  this  character  is  customarily  loaded  last.  The  loading  of  the 
various  vessels  was  in  charge  of  Warren  &  Ca's  superintendent,  and 
not  of  the  masters  of  the  vessels.  The  merchandise  was  shipped  up- 
on the  Angloman,  and  was  totally  lost,  through  perils  of  the  sea, 
when  the  vessel  was  wrecked  on  the  coast  of  Wales  on  or  about  the 
10th  day  of  February,  1897.  The  libelants  insured  their  cargo  on 
the  Kansas  on  January  23d,  for  |2,500,  and  had  no  insurance  by  any 
other  ship.  January  2oth  a  draft  was  drawn  on  their  consignees; 
and  the  draft,  with  insurance  policy  and  bill  of  lading  attached,  was 
discounted  by  Kidder,  Peabody  &  Co.,  of  Boston,  and  sent  forward  for 
collection.  In  consequence  of  the  loss  of  the  Angloman,  the  draft 
was  unpaid,  and  was  protested.  The  insurance  company  refused 
payment,  as  they  had  insured  by  the  Kansas  only.  The  libelants 
were  not  personally  informed  that  the  goods  had  not  gone  on  the 
Kansas  until  after  the  loss  of  the  Angloman.  The  libelants  seek  to 
recover  the  value  of  the  merchandise  lost,  with  the  exprnses  of  protest 
of  their  draft. 

The  libelants  contend  that  the  bill  of  lading  was  a  positive  engage- 
ment that  the  goods  should  go  by  the  Kansas,  that  they  were  in  the 
custody  of  the  ship  Kansas,  and  that  there  has  been  a  breach  of  con- 
tract, in  the  failure  to  put  the  goods  on  the  Kansas,  and  deliver  them 
by  her  at  Liverpool.  It  seems  clear,  however,  that  the  shipping  of  the 
goods  upon  the  Angloman  instead  of  npon  the  Kansas  was,  under  the 
circmnstances,  in  accordance  with  the  express  provisions  of  the  con- 
tract, and  not  contrary  thereto.  The  condition  of  the  right  to  ship 
on  a  succeeding  vessel  was  that  the  goods  should  be  "prevented  by 
any  cause  from  going  in  the  said  steamship."  Conceding  that  this 
right  should  not  be  exercised  arbitrarily,  and  that  the  cause  must 
be  reasonable,  yet  as  another  vessel  was  to  depart  within  the  brief 
period  of  four  days,  and  as  there  was,  so  far  as  appears,  no  reason 
to  believe  at  the  time  that  the  transportation  upon  the  second  vessel 
would  not  as  well  fnlflll  the  purpose  of  the  shipper  of  these  goods, 
which  could  not  deteriorate  by  delay,  I  find,  upon  the  evidence,  that 
the  right  was  reasonably  exercised.  It  is  obviously  diflBcult  for  those 
in  charge  of  a  freighting  line,  whose  vessels  carry  mixed  cargoes,  to 
foresee  with  exactness  the  amount  of  freight  that  will  arrive,  or  the 
precise  manner  of  stowing  it  In  this  case  the  usual  pla.ce  of  stow- 
age for  articles  of  this  character  was  reserved  until  a  short  time  be- 
fore the  Kansas  sailed.  There  were  other  articles,  more  or  less  per- 
ishable in  character, — ^bacon,  apples,  cheese,  cattle,  and  sheep, — nat- 
urally entitled  to  preference,  and  the  metal  was  left  out  because  the 
Aip  was  loaded  to  her  limit  A  contract  which  provides  for  such 
contingencies  as  arise  in  the  ordinary  course  of  business  is  not  un- 
reasonable, and  should  receive  a  construction  that  gives  it  effect  The 
contract  mast  be  considered,  therefore,  not  as  an  absolute  engage- 
ment to  send  the  goods  on  the  Kansas,  but  as  giving  a  right  to  send 
them  on  a  later  vessel  if  reasons  of  the  character  existing  in  the 
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present  case  shonld  arise.  T^is  conclusion  wonid  follow  whether 
the  contract  were  held  to  be  with  the  Warren  line,  so  called,  or  with 
the  owner  of  the  Kansas.  I  am  of  the  opinion,  therefore,  that  tbere 
is  no  liability  attaching  either  to  the  vessel  or  to  the  owner  for 
failure  to  deliver  the  goods. 

The  libelant  claims,  however,  that  in  reliance  upon  the  bill  of  lad- 
ing he  insured  the  goods  only  hf  the  Kansas,  that  it  was  the  carrier's 
dutj-  to  notify  him  of  a  change  of  vessel,  that  he  was  not  notified,  and 
that  his  lose  was  the  direct  result  of  a  fiiilure  to  notify.  It  is,  in  my 
opinion,  unnecessary  to  determine  whether  the  notice  of  a  change  of 
vessels  given  to  Farley  &  Sons,  the  brokers  and  freight  forwarders, 
was  notice  to  the  libelants.  If  the  carrier  is  not  otiierwise  liable, 
it  cannot  be  liable  for  the  reason  that  the  shipper  has  failed  to  insure. 
The  libelants  were  notified  by  the  so-called  bill  of  lading  that  the 
goods  might  go  upon  another  vessel.  If  they  voluntarily  disregarded 
this  contingency,  they  took  their  chances.  .  If  they  supposed  the  oon* 
tract  to  be  an  absolute  engagement  to  carry  the  goods  upon  the  Kan- 
sas, they  relied  upon  an  erroueous  construction  thereof,  and  not  upon 
the  actual  contract.  In  either  event  the  carrier  is  not  responsible 
for  their  failure  to  secure  insurance  that  covered  the  actual  risk. 
Marx  V.  ^'ational  Steamship  Co.,  22  Fed.  680-685;  Red  Wing  Mills  v. 
Mercantile  Mut  Ins.  Co.,  19  Fed.  115;  The  Carolina  Miller,  53  Fed. 
186.     The  libel  will  be  dismissed,  with  costs  to  the  claimant. 


PBJTTIT  T.  BOARD  OF  CHOSEN  FREEHOLDERS  OF  CAMDEN  COUNTY. 

(District  Court,  D.  New  Jeraey.    June  10, 1896.) 
DsMcitBAOB— Detehtiok  ov  Vesskls  ut  RtVEB— Breakage  of  Cocrtt  Draw- 

BRIOOS. 

A  county  Is  not  liable  for  detention  of  vessels  in  a  river  by  breaka^  of 
the  machinery  operating  a  draw  In  a  county  bridge,  where  It  does  not 
appear  that  there  was  any  negligence  By  the  county's  agents  or  servants, 
or  any  unreasonable  delay  in  making  repairs. 

This  was  a  libel  in  personam  by  Charles  A.  Pettit,  agent,  against 
the  board  of  chosen  freeholders  of  the  county  of  Camden,  N.  J.,  to 
recover  damages  for  the  detention  of  certain  vessels  by  the  breakage 
of  a  county  drawbridge. 

Joseph  Hill  Brintou,  for  libelant 
Henry  S.  Soovel,  for  respondent. 

KIBKPATBICK,  District  Judge.  The  libel  in  this  case  is  filed  to 
recover  damages  for  the  detention  of  the  schooner  Oscar  G.  Schmidt, 
and  the  steam  tugs  Israel  H.  Duncan  and  Laura,  in  Cooper  creek, 
Camden  county,  in  this  district.  It  appeai-s  from  the  record  that  on 
February  17,  1897,  the  schooner,  in  tow  of  the  tugs,  passed  ap  the 
creek  through  the  draw  of  the  bridge  which  spans  the  same;  and  that 
upon  their  return  trip  they  were  unable  to  pass  through  the  bri(^e. 
The  cause  of  the  failure  was  that,  in  attempting  to  open  the  draw, 
the  main  casting,  which  operated  the  pivot  on  which  the  draw  swung, 
broke.     It  is  charged  that  this  breakage  was  due  to  the' careless  and 
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negligent  conduct  of  the  servants  of  the  respondent,  and  that  they 
failed  to  hare  the  same  repaired  within  a  reasonable  time.  The  evi- 
dence fails  to  substantiate  either  of  these  charges. 

The  piers  of  the  bridge  had  been  injured  by  floods,  and  had  been 
recently  repaired.  The  ends  had  been  raised  a  little  too  high,  and 
tlie  dmw  bound  on  the  same,  but  at  the  time  the  accident  occurred 
tliis  diflftcnlty  was  being  remedied.  The  accident  seems  to  have 
been  caused,  as  testified  to  by  a  witness  engaged  in  attempting  to 
move  it,  by  some  foreign  substance,  as  a  stone  getting  fast  in  the 
moving  mechanism,  thereby  causing  it  to  break.  After  the  breaking 
of  the  machinery  for  turning  the  draw,  the  captain  of  one  of  the  tugs 
offered  to  attach  a  hawser  to  the  end  of  the  draw  and  pull  it  open, 
but  the  keeper  declined  to  permit  it  to  be  done,  fearing  additional  in- 
jnry  to  the  bridge.  It  is  not  shown  on  the  part  of  the  libelant  that 
it  would  have  been  practicable  to  have  safely  opened  the  draw  by  -the 
means  suggested,  while  competent  mechanics,  after  personal  examina- 
tion of  the  injury,  testify,  on  the  part  of  the  respondent,  that  it  would 
not  have  been  safe  to  have  allowed  the  tug  to  pull  the  draw  open 
immediately  after  the  accident,  nor  could  the  draw  have  been  opened 
by  any  means  until  after  the  broken  castings  had  been  moved,  which 
requu-ed  two  or  three  hours'  work  by  skilled  labor.  The  man  In  charge 
of  the  bridge  immediately  notified  the  chainnan  of  the  bridge  commit- 
tee of  the  freeholders,  and,  under  authority  from  him,  took  the  proper 
steps  to  repair  the  damage  at  once.  The  accident  happened  at  3  or 
4  o'clock  p.  m.  The  mechanics  came  at  the  usual  working  hour  on 
the  following  morning,  and  at  about  9:30  o'clock  the  passage  for  the 
boats  was  free.  I  am  of  the  opinion  that  the  evidence  falls  to  show 
carelessness  or  negligence  on  part  of  respondent  or  its  agents,  or 
that  the  bridge  was  not  reiiaired  and  the  draw  opened  with  all  rea- 
sonable dispatch.     The  libelants  cannot  recover. 


THE  LIVINGSTONE.  „ 

(District  Court,  N.  D.  New  York.     May  30,  1898.) 

CoLtiRiox — Failure  to  Herd  Sionalb — Insufficient  Liohts. 

A  steamer  on  Lake  Erie.  In  the  open  lake,  on  approacbinf;  anotber  steam- 
er head  on.  at  nl);ht.  gave  the  proper  signal  for  passing  port  to  port  at  the 
same  time  porting  her  helm.  The  second  steamer,  being  unable  to  make  ont 
.my  red  light  on  the  first,  supposed  the  latter  would  pass  to  starboard,  and 
starboarded  her  own  helm.  When  the  vessels  were  only  a  quarter  of  a  mile 
apart,  end  visible  to  each  other  without  lights,  the  second  put  her  helm 
hard  astarboard.  thus  bringing  them  Into  collision.  Held,  that  the  second 
Vessel  was  In  fault  for  making  her  last  change  of  helm  to  starboard,  when 
she  should  have  ported;  but  that  the  (Irst  w.is  also  In  fault  for  not  display- 
ing proper  lights,  not  keeping  a  proper  lookout,  and  not  slackening  speed. 

The  libel  was  filed  by  the  Lackawanna  Transportation  Company 
and  the  Delaware,  Lackawanna  &  Western  Railroad  Company 
against  the  steam  propeller  Livingstone  to  recover  damages  for  the 
Insn  of  the  steam  propeller  Grand  Traverse  and  her  cargo  owned  by 
the  libelants. 
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The  libel  alleges  that  the  collision,  which  resulted  In  the  sinking  of  the 
Grand  Traverse  and  her  cargo,  occurred  at  half  past  S  on  the  morning  of 
October  19,  1806,  near  Colchester  Light  at  the  western  end  of  Lake  Erie. 
The  faults  which  the  libel  avers  against  the  Livingstone  are,  first,  insufficient 
lights;  second,  failure  to  heed  the  signals  of  the  Urand  Traverse;  third. 
failure  to  stop  and  reverse;  and,  fourth,  starboarding  when  the  vessels 
were  only  a  quarter  of  a  mile  apart  The  libel  demands  judgment  for 
$50,000,  the  value  of  the  Grand  Traverse,  and  for  $15,000,  the  value  of  ber 
cargo. 

The  Michigan  Navigation  Company,  the  owner  of  the  Livingstone,  filed 
an  answer  denying  all  allegations  of  nejiilgence  on  the  part  of  the  Llvingr 
stone  and  alleging  that  the  Grand  Traverse  was  at  fault  In  the  following 
particulars:  First,  she  did  not  carry  and  display  good  and  sufliclent  ligliti 
and  at  no  time  showed  a  red  light  on  her  port  side;  second,  she  had  no 
proper  or  sufficient  lookout;  third,  the  persons  composing  her  watch  were 
incompetent  and  Inattentive;  fourth,  she  did  not  keep  her  course  but  negli- 
gently ported  when  danger  of  collision  was  imminent;  and,  fifth,  she  did 
no>t  stop  and  reverse.  The  answer  alleges  that  the  Livingstone  suffered 
damage  In  the  sum  of  $0,850,  which  coustltutes  a  Just  and  equitable  claim 
against  the  owners  of  the  Grand  Traverse. 

The  Indemnity  Mutual  Insurance  Company  was  the  Insurer  of  the  coal  lost 
upon  the  Grand  Traverse,  and,  having  paid  the  loss  to  the  Delaware,  Latk- 
awanna  &  Western  Railroad  Company,  the  owner,  was  subrogated  to  the 
tatter's  rights  and  Intervened  as  libelant  to  protect  its  interest 

At  the  time  of  the  collision  the  act  of  congress  passed  February  8,  1895  (28 
Stat  645),  was  In  force.  The  act  provides  "that  the  following  rules  for 
preventing  collisions  shall  be  followed  in  the  navigation  of  all  public  and 
private  vessels  of  the  United  States  upon  the  Great  Lakes  and  their  connect- 
ing and  tributary  waters  as  far  east  as  MontreaL" 

These  rules,  so  far  as  applicable  to  the  present  controversy,  are  as  follows: 

Bule  third  provides  that  a  steam  vessel  when  under  way  shall  carry: 

"(a)  On  or  in  front  of  the  foremost  •  *  *  at  a  height  above  the  hull  not 
less  than"  the  beam  of  such  vessel  "a  bright  white  light  so  constructed  as 
to  show  an  unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of 
the  compass,  so  fixed  as  to  throw  the  light  ten  points  on  each  side  of  the 
vessel,  namely,  from  right  ahead  to  two  points  abaft  the  beam  on  either  side, 
and  of  such  character  as  to  be  visible  at  a  distance  of  at  least  five  miles. 

"(b)  On  the  starboard  side,  a  green  light,  so  constructed  as  to  throw  an 
unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  so 
fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  starboard  side,  and  of  sudi  a  character  as  to  be  visible  at  a  distance 
of  at  least  two  miles." 

The  rule  ^so  provides  for  a  similar  red  light  on  the  port  side,  and  continues: 

"(d)  The  said  green  and  red  lights  shall  be  fitted  with  inboard  screens 
projecting  at  least  three  feet  forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow. 

"(e)  A  steamer  over  one  hundred  and  fifty  feet  register  length  shall  also 
carry  when  under  way  an  additional  bright  light  similar  in  construction  to 
that  mentioned  in  subdivision  (a),  so  fixed  as  to  throw  the  light  all  around 
the  horizon  and  of  such  character  as  to  be  visible  at  a  distance  of  at  least 
three  miles.  Such  Additional  light  shall  be  placed  In  line  with  the  keel  at 
least  fifteen  feet  higher  from  the  deck  and  more  than  seventy-five  feet  abaft 
the  light  mentioned  In  subdivision  (a)." 

The  steering  and  sailing  rules  apidlcable  are  as  follows: 

"Kule  17.  VVhen  two  steam  vessels  are  meeting  end  on,  or  nearly  end  on, 
so  as  to  Involve  risk  of  collision  each  shall  alter  her  course  to  starboard,  so 
that  each  shall  pass  on  the  port  side  of  the  other." 

"Kule  23.  In  all  weathers  every  steam  vessel  under  way  in  taking  any 
course  authorized  or  required  by  these  rules  shall  Indicate  that  course  by  the 
following  signals  on  her  whistle,  to  be  accompanied  whenever  required  by 
corresponding  alteration  of  her  helm:  and  every  steam  vessel  receiving  a 
signal  from  another  shall  promptly  respond  with  the  same  signal  or,  as  pro- 
vided In  rule  twenty-six:   One  blast  to  mean,  'I  am  directing  my  course 
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to  Starboard.'  Two  blasts  to  mean,  'I  am  directing  my  coarse  to  port.'  But 
the  giving  or  answering  signals  by  a  vessel  required  to  keep  ber  course  shall 
not  vary  the  duties  and  obligations  of  the  respective  vessels." 

"Rule  26.  If  the  pilot  of  a  steam  vessel  to  which  a  {lasslng  signal  Is  sounded 
deems  It  unsafe  to  accept  and  assent  to  said  signal,  he  shall  not  sound  a 
eross  signal:  but  In  that  case,  and  In  every  case  where  the  pilot  of  one 
Rteamer  fails  to  understand  the  course  or  Intention  of  an  approaching 
steamer,  whether  from  signals  being  given  or  answered  erroneously,  or 
from  other  causes,  the  pilot  of  such  steamer  so  receiving  the  first  passing 
signal,  or  the  pilot  so  In  doubt,  shall  sound  several  short  and  rapid  blasts 
of  the  whistle  and  if  the  vessels  shall  have  approached  within  lialf  a  mile 
of  each  other  both  shall  reduce  their  speed  to  bare  steerageway,  and.  If 
necessary,  stop  and  reverse. 

"Rule  27.  In  obeying  and  construing  these  rules  due  regard  shall  be  had 
to  all  dangers  of  navigation  and  collision  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  niles  necessary  In  order  to 
avoid  Immediate  danger. 

"Rule  28.  Nothing  in  these  rules  shall  exonerate  any  vessel,  or  the  owner 
or  master  or  crew  thereof,  from  the  consequences  of  any  neglect  to  carry 
lights  or  signals,  or  of  any  neglect  to  keep  a  proper  lookout,  or  of  a  neglect 
of  any  precaution  which  may  lie  required  by  the  ordinary  practice  of  seamen, 
or  of  the  special  circumstances  of  the  case." 

The  rules  of  the  board  of  supervising  inspectors  In  force  at  the  time  of  the 
accident,  which  are  applicable,  are  as  follows:  , 

"Rule  1.  When  steamers  are  approaching  each  other  'head  and  bead,'  or 
nearly  so,  it  shall  be  the  duty  of  each  steamer  to  pass  to  the  right,  or  port 
side  of  the  other;  and  the  pilot  of  either  steamer  may  be  first  in  determining 
to  pursue  this  course,  and  thereupon  shall  give,  as  a  signal  of  his  Inten- 
tion, one  short  and  distinct  blast  of  his  steam  whistle,  which  the  pilot  of 
the  other  steamer  shall  answer  promptly  by  a  similar  blast  of  his  steam 
whistle,  and  thereupon  such  steamers  shall  pass  to  the  right  or  port  side  of 
each  other.  But  if  the  course  of  such  steamers  Is  so  far  on  the  starboard 
of  each  other  as  not  to  be  considered  by  pilots  as  meeting  'bead  and  head.' 
or  nearly  so,  the  pilot  so  first  deciding  shall  Immediately  give  two  short  and 
distinct  blasts  of  his  steam  whistle,  which  the  pilot  of  the  other  steamer 
shall  answer  promptly  by  two  similar  blasts  of  his  steam  whistle,  and  they 
sludl  pass  to  the  left,  or  on  the  starboard  side  of  each  other. 

"Note.  In  the  night,  steamers  will  be  considered  as  meeting  'head  and 
head'  so  long  as  both  the  colored  lights  of  each  are  in  view  of  the  other." 

"Rule  3.  If,  when  steamers  are  approaching  each  other,  the  pilot  of  either 
vessel  falls  to  understand  the  course  or  intention  of  the  other,  whether  from 
signals  being  given  or  answered  erroneously,  or  from  other  causes,  the  pilot 
so  in  doubt  shall  Immediately  signify  the  same  by  giving  several  short  and 
rapid  blasts  of  the  steam  whistle;  and  if  the  vessels  shall  have  approached 
within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  suiBclent  for  steerageway  until  the  proper  signals  are  given,  answered, 
and  understood,  or  until  the  vessels  shall  have  passed  each  other. 

"Vessels  approaching  each  other  from  opposite  directions  are  forbidden  to 
use  what  has  become  technically  known  among  pilots  as  'cross  signals'— 
that  is,  answering  one  whistle  with  two,  and  answering  two  whistles  with 
one.  In  all  cases,  and  under  all  circumstances,  the  pilot  receiving  either  of 
the  whistle  signals  provided  in  the  rules,  which  for  any  reason  he  deems 
Injudicious  to  comply  with.  Instead  of  answering  with  a  cross  signal,  must 
at  once  observe  the  provisions  of  this  rule." 

"Rule  5.  The  signals,  by  the  blowing  of  the  steam  whistle,  shall  be  given 
and  answered  by  pilots,  in  compliance  with  these  rules,  not  only  when  meet- 
ing 'head  and  head,'  or  nearly  so.  but  at  all  times  when  passing  or  meeting 
at  a  distance  within  a  half  mile  of  each  other,  and  whether  passing  to  star- 
board or  port. 

"Note.  The  whistle  signals  of  the  above  situations  must  be  given  In  all 
cases,  except  as  qualified  by  rale  3,  Pilot  Rules. 

"The  manner  of  fixing  the  colored  lights  should  be  particularly  attended  to. 
They  will  require  to  be  fitted  each  with  a  screen,  of  wood  or  canvass,  on 
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the  inboard  side,  and  close  to  the  light,  in  order  to  prevent  both  being  3««n 
at  the  same  moment  from  any  direction  but  that  of  right  ahead  to  two 
points  abaft  the  beam. 

"This  is  important,  for  without  the  screens  any  plan  of  bow  light  would 
he  ineffectual  as  a  means  of  indicating  the  direction  of  steering.  This  will 
be  readily  understood  by  a  reference  to  the  preceding  illustrations,  where 
it  will  appear  evident  that  in  any  situation  in  which  two  vessels  may  ap- 
proach each  other  in  the  dark  the  colored  lights  will  instantly  indicate  to 
both  the  relative  course  of  each;  that  Is,  each  will  know  whether  the  other 
is  approaching  directly,  or  crossing  the  bows  either  to  starboard  or  port. 

"This  intimation,  with  the  signals  by  whistle,  as  provided,  is  all  that  Is 
required  to  enable  vessels  to  pass  each  other  in  the  darkest  night  with 
almost  equal  safety  as  in  broad  day." 

Allusion  was  made  at  the  argument  and  in  the  briefs  to  the  steerint:  aod 
sailing  rules  of  the  dominion  of  Canada.  It  Is  not  deemed  important  or 
proper  to  refer  to  these  rules,  first,  because  both  the  Livingstone  and  (jrand 
Traverse  were  vessels  of  the  United  States  and,  therefore,  governed  by  the 
act  referred  to,  which  Is  applicable  to  "all  public  and  private  vessels  of  the 
United  States  upon  the  Great  Lakes;"  second,  because  the  Canadian  rules 
have  not  been  introduced  In  evidence  and  the  court  cannot  take  Judicial 
notice  of  them;  and,  third,  because  there  is  no  positive  proof  that  the  collision 
occurred  In  Canadian  waters.     The  New  York,  27  C.  C.  A.  164,  82  Fe<l.  .S19. 

Harvey  D.  Goulder  and  Franklin  D.  Locke,  for  libelants. 

F.  H.  Ganflield,  C.  E.  Kremer,  and  Harvey  L.  Brown,  for  respondent 

John  C.  Shaw,  for  intervener. 

COXE,  District  Judge  (after  stating  the  facts  as  above).  The  col- 
lision between  the  Livingstone  and  the  Grand  Traverse  occtured 
about  half  past  5  on  the  morning  of  October  19, 1896,  when  the  steam- 
ers were  on  Lake  Erie  about  a  mile  northwest  of  Colchester  li^t.  On- 
taiio.  The  Travei-se,  a  propeller  182  feet  long  and  33  feet  beam, 
loaded  with  coal  and  merchandise,  was  proceeding  up  the  lake  on  a 
voyage  from  Buffalo  to  Green  Bay,  Wis.  Her  course  was  W.  by  N.  i  N. 
Her  speed  was  about  8^  miles  an  hour.  The  Livingstone,  a  propeller 
280  feet  in  length  and  about  38  feet  beam,  loaded  with  corn,  was  pro- 
ceeding down  the  lake  on  a  voyage  from  Chicago  to  Buffalo.  Her 
course  was  E.  by  S.  i  S.  Her  speed  was  about  lOJ  miles  an  hour. 
The  two  vessels  were  thus  on  substantially  opposite  courses.  The 
wind  was  blowing  fresh  from  the  west.  Though  dark  at  the  time  of 
the  collision  it  was  clear  and  objects  could  be  seen  at  a  considerable 
distance.  It  was  almost  daylight.  About  half  a  mile  ahead  of  the 
Livingstone  was  the  I'eshtigo,  a  propeller  smaller  and  slower  than  the 
Livingstone,  bound  down  the  lake  on  substantially  the  same  course. 
Just  prior  to  the  collision  she  passed  the  Traverse  about  a  quarter  of 
a  mile  to  the  northward,  lie  members  of  her  crew  on  watch  at 
the  time  heard  the  signals  given  by  the  Traverse  and  saw  the  vessels 
when  they  came  together.  The  collision  occurred  in  the  open  lake, 
with  plenty  of  room  in  which  to  maneuver,  and  with  nothing  in  the 
condition  of  the  wind  or  water  to  render  navigation  difficult.  It  must 
have  been  the  result,' therefore,  of  gi'oss  carelessness  on  the  part  of 
one  or  both  of  the  colliding  vessels.  Indeed,  the  circimistances  are 
almost  sufficient  to  create  a  presumjrtion  of  negligence  on  the  part  of 
both  vessels.  A  collision  so  absolutely  indefensible  cannot  easily  be 
explained  upon  the  theory  that  but  one  vessel  was  responsible.  The 
probh'm  cannot  be  satisfactorily  worked  out  upon  such  an  hypothesis. 
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No  matter  how  gross  the  fault  of  one,  an  accident  of  this  character 
could  hardly  have  occurred  without  the  concurring  earelessuess  of  the 
other.  Human  beings  are  not  ordinarily  so  constructed  that  a  single 
brain  is  capable  of  evolving  such  an  over-production  of  stupidity.  The 
court  is  bound  to  assume  that  both  vessi'ls  were  manned  by  men  of 
ordinary  experience  and  prudence.  Upon  the  theory  that  one  was 
wholly  free  from  fault  it  is  necoasary  to  assume  that  the  crew  of  the 
«;ther  were  either  intoxicated  or  insane.  "The  burden  of  proof  is  upon 
each  vessel  to  establish  fault  on  the  part  of  the  other."  The  Victory 
and  The  Plymothian,  168  U.  8.  410, 18  Sup.  Ct.  149. 

The  Livingstone. 

When  the  vessels  first  sighted  each  other  they  were  about  four 
miles  distant.  Their  masthead  lights  were  first  seen.  They  were 
then  meeting  nearly  end  on  and  rule  17  became  applicable.  When 
about  a  mile  and  a  half  distant  the  Traverse  saw  the  red  and  green 
lights  of  the  Linngstone  and  blew  one  blast,  as  required  by  rule  23,  to 
indicate'  that  she  was  going  to  the  right.  She  ported  half  a  point. 
This  was  correct  seamanship.  The  Li^ngstone  did  not  answer  this 
signal  and  continued  on  her  coarse. 

The  first  mate  of  the  Livingstone,  who  had  charge  of  her  navigation 
at  the  time,  testifies  that  he  did  not  hear  this  signal,  in  fact,  no  one 
on  the  Livingstone  heard  it,  if  the  testimony  of  her  crew  is  to  be  ac- 
cepted. There  is  nothing  at  all  improbable  in  this  storj'.  The  whistle 
of  the  Traverse  was  clogged  with  water.  Her  mate  testifies  that  he 
blew  an  unusually  long  time  before  he  could  get  a  distinct  response 
and  as  the  wind  was  blowing  the  sound  directly  away  from  the  living- 
stone  it  is  not  surprising  that  it  was  not  heard. 

When  the  vessels  were  from  three-quarters  of  a  mile  to  a  mile  apart 
the  Traverse  seeing,  at  that  time,  only  the  range  and  red  light  of  the 
Livingstone,  repeated  the  signal  and  again  ported  half  a  point. 
There  was  no  response  from  the  Livingstone.  When  the  distance 
had  been  reduced  to  a  quarter  of  a  mile  the  Traverse  blew  a  third  sig- 
nal of  one  blast  and  ported  a  third  time.  Tlus  signal  Vas  heard  by 
the  Livingstone,  but  still  there  was  no  answer. 

Assuming  the  Traverse  to  be  guilty  of  all  the  faults  chained  against 
her  what  was  the  situation  at  the  time  the  third  signal  was  given? 
The  vessels  were  then  about  a  quarter  of  a  mile  apart,  each  could  be 
seen  by  the  other  without  the  aid  of  lights.  The  Livingstone  knew 
that  the  Traverse  was  directing  her  course  to  starboard.  She  knew 
it  from  the  signal  and  it  was  perfectly  ob\iou8  without  the  signal. 
The  mate  of  the  Livingstone  said.  "She  seemed  to  put  ha*  wheel  hard 
a-port  and  come  right  across  our  bow."  What  then  was  the  manifest 
duty  to  the  Livingstone?  There  can  be  no  doubt  that  she  should  have 
jmrted  also.  Even  had  she  kjipt  her  course  there  could  have  been  no 
danger.  There  was  but  one  thing  po.<ssible  for  the  Livingstone  to  do 
at  this  time  to  bring  the  boats  into  collision,  namely,  to  starboard,  and 
this  was  the  one  thing  she  did  do.  The  proof  estiiblishes  this  proposi- 
tion beyond  a  doubt  The  reasons  which  lead  to  this  conclusion  are 
as  follows: 


Digitized  by 


Google 


774 


87  FEDERAL  RBPORTBR. 


First.  The  counsel  for  the  Livingstone  produced  at  the  argument 
a  carefully  prepared  diagram  showinir  the  course  of  the  vessels  from 
the  time  when  the  first  signal  was  given,  when  they  were  distant  a 
mile  and  a  half.  This  chart  shows  that  the  Livingstone  took  a  sharp 
swing  to  {tort  when  the  last  signal  was  given  from  the  Traverse  and 
when,  as  all  concede,  had  she  held  her  course  or  directed  it  to  star- 
board the  accident  wonld  not  have  occurred.  In  short,  the  chart 
shows  that  after  the  thii-d  signal  the  respondent's  theory  of  the 
disaster  agrees  with  that  of  the  libelants.  If  the  Livingstone  had 
not  starboarded  at  this  supreme  moment  she  would  have  passed  the 
Traverse  without  difficulty. 

Second.  The  wheelsman  of  the  Livingstone  testifies  that  pursuant 
to  an  order  from  the  mate,  who  was  then  navigating  the  Livingstone, 
he  put  her  wheel  hard  a-starboard.  This  was  either  just  before  or 
just  after  the  last  signal  from  the  Traverse.  He  is  corroborated 
by  the  mate  of  the  Peshtigo,  who  says  that  after  the  third  signal  he 
saw  the  Traverse  "swinging  to  the  northward  on  a  port  wheel  aad  the 
Livingstone  swinging  to  the  northward  on  a  starboard  wheel,  show- 
ing both  lights,  red  and  green." 

Third.  It  appears  that  when  the  men  from  the  Traverse  were 
taken  aboard  the  Livingstone  they  overheard  an  acrimonious  dis- 
pute between  the  mate  and  wheelsman  in  which  the  latter  main- 
tained that  he  was  ordew^  to  put  the  wheel  a-starboard.  This  was 
denied  by  the  mate,  but  the  wheelsman  admits  that  the  conversa- 
tion occurred  substantially  as  narrated  by  the  libelants'  witnesses, 
though  he  disagrees  with  them  as  to  the  time  and  place.  Of  coarse 
it  is  immaterial  whether  the  error  was  that  of  the  mate  or  wheels- 
man. The  wheelsman  did  starboard.  If  he  were  ordered  to  port 
the  mistake  was  his.  If  the  order  was  to  starboard  and  he  fol- 
lowed it,  as  he  insists,  the  mistake  was  that  of  the  mate.  In  either 
event  the  Livingstone  is  liable. 

Fourth.  The  wheel  was  found  to  be  hard  a-starboard  after  the 
accident.  This  is  established  by  the  positive  testimony  of  the  wheels- 
man who  sa^s  that  he  pnt  the  helm  hard  a-starboard  and  when  the 
master  came  on  deck  after  the  collision  he  told  him  what  had  been 
done  with  the  wheel  and  the  master  thereupon  felt  of  the  wheel  and 
found  it  to  be  in  that  position.     This  testimony  is  uncontradicted. 

For  this  obvious  fault  of  starboarding  when  she  should  have  port- 
ed the  Livingstone  must  be  condemned. 

The  Grand  Traverse. 

The  principal  accusations  against  the  Traverse  are  that  she  dis- 
played no  red  light  and  no  range  light  on  her  mizzen  mast  or  main 
mast,  that  she  had  no  lookout  and  that  she  did  not  slacken  her  speed 
when  risk  of  collision  became  apparent. 

The  last  two  propositions  are  conceded  as  matter  of  fact.  The 
regular  wheelsman  was  sent  aft  just  prior  to  the  collision  to 'ex- 
amine the  log,  and  the  lookout,  who  had  shipped  the  day  before  as 
a  deck  hand,  was  put  at  the  wheel,  so  that  the  navigation  of  the 
Traverse  was  solely  in  charge  of  the  mate  without  assistance  from 
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any  one.  It  is  also  an  andispnted  fact  that  the  Traverse  was  not 
reversed  and  no  effort  was  made  at  any  time  to  slacken  her  speed. 

The  first  proposition  presents  an  interesting  question  of  fact. 
Did  the  Traverse  have  the  proper  lights?  She  insists  that  all  her 
lights  were  hnming.  On  the  other  hand,  those  on  board  the  Liv- 
ingstone testify  that  they  saw  only  her  masthead  light  and  her  green 
Ught.  Upon  this  question  the  court  is  inclined  to  the  opinion  that 
the  testimony  from  the  crew  of  the  Livingstone  is  entitled  to  great- 
er weight  than  that  from  the  Traverse. 

No  one  who  has  stood  on  the  bridge  of  a  steamer  at  night  when 
she  is  approaching  another  steamer  can  doubt  that  the  attention  of 
each  is  directed  intently  upon  the  other.  At  such  a  time  the  gaze 
of  the  lookout  is  straight  ahead.  He  does  not  turn  about  and  in- 
spect his  own  vessel.  He  is  watching  th^approaching  lights,  not  his 
own.  The  truth  of  this  suggestion  has  frequently  been  recognized 
by  the  courts.     In  The  Westfleld,  38  Fed.  366,  the  court  says: 

"Where  competent  officers  are  In  their  places,  attentive  to  their  duties, 
and  navlgatlnf?  their  vessel  according  to  what  can  be  seen,  their  testimony 
that  no  Ught  was  seen,  which  ought  to  have  I>een  seen  and  must  have  been 
seen  If  properly  burning,  Is  entitled  to  superior  credit,  If  their  evidence  Is  not 
outweighed  by  other  circumstances." 

In  The  Monmouthshire,  44  Fed.  697,  the  same  court  holds  that: 

"When  several  persons  on  watch,  apparently  attentive  to  their  duties,  can 
see  no  Ught  during  such  a  considerable  period,  when  It  ought  to  be  seen, 
the  defect  wlU  be  ascribed  to  the  other  vessel,  even  when  the  precise  reason 
why  the  light  is  not  seen  does  not  appear." 

See,  also,  to  the  same  effect.  The  Drew,  35  Fed.  789;  The  Nar- 
ragansett,  11  Fed.  918;  The  Royal  Arch,  22  Fed.  457;  The  Isaac; 
Bell,  9  Fed.  842;  The  Johanne  Auguste,  21  Fed.  134;  La  Champagne, 
8  O.  C.  A.  624,  60  Fed.  299;  The  Daylight,  20  a  0.  A.  81,  73  Fed. 
878;  The  General,  82  Fed.  830;  The  Parker,  18  C.  C.  A.  406,  71 
Fed.  989;  The  Mary  Lord,  26  Fed.  862. 

Bearing  this  rule  in  mind  it  cannot  be  doubted  that  the  absence 
of  proper  lights  on  the  Traverse  has  been  sufficiently  established. 
Only  one  witness  testifies  that  her  red  light  was  burning  at  the  time 
of  the  collision.  This  was  the  wheelsman  who  had  been  sent  aft  to 
examine  the  log  and  who  returned  about  two  minutes  before  the 
collision.  He  says  that  he  turned  on  the  forecastle  and  "saw  the 
port  light  and  masthead  light  and  after  light.  The  port  light  was 
burning  bright  red,  of  course."  The  improbability  that  at  such  a 
fearsome  moment  with  the  towering  bow  of  the  Livingstone  plung- 
ing towards  him,  when  life  and  death  were  in  the  balance,  he  should 
turn  his  back  to  the  approaching  peril  and  proceed  calmly  to  take 
an  inventory  of  the  steamer's  lights  must  be  obvious  without  fur- 
ther comment 

Other  witnesses  on  the  Traverse  report  the  lights  burning  at 
varions  times  during  the  night  and  there  is,  of  course,  a  presump- 
tion that  they  continued  to  burn.  This  presumption  is,  however, 
overthrown  by  the  other  evidence. 

The  stem  light  was  in  such  a  condition  that  it  could  be  seen  for 
a  short  distance  only.    After  the  collision,  the  shock  being  sufficient 
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to  extinguish  all  the  lights  on  the  Traverse,  the  lantern  of  the  stem 
light  was  found  to  be  badly  smoked  and  blackened  so  that  even  if 
the  light  had  been  burning  it  would  have  been  of  little  practical 
use.  The  green  light  was  taken  aboard  the  Livingstone,  but  the 
port  light,  if  in  its  screen  at  all,  was  not  rescued.  Indeed,  it  is  not 
easy  to  determine  the  fate  of  the  port  light  after  the  collision.  Ap- 
propriately enough  its-history  seems  lost  in  obscurity. 

On  the  other  hand,  the  witnesses  for  the  Livingstone  are  unani- 
mous and  positive  in  saying  that  at  no  time  did  they  see  ady  lights 
on  the  Traverse  but  the  masthead  light  and  green  light.  Their 
testimony  is  strongly  corroborated  by  their  conduct.  Should  the 
court  find  that  the  lights  were  all  burning  brip'htly  on  the  Traverse 
the  course  pursued  by  the  Livingstone  cannot  be  accounted  for  upon 
any  of  the  rules  which  govern  human  action.  As  before  intimated; 
her  watch  must  have  been  either  insane  or  criminally  negligent. 
On  the  other  hand,  if  she  saw  only  the  green  Ught  of  the  Traverse 
she  was  justified  in  supposing,  for  a  time  at  least,  that  a  collision 
was  impossible.  That  other  mariners  would  have  pursued  a  umilar 
course  is  proved  by  the  testimony  of  the  mate  of  the  Peshtigo.  The 
mate  of  the  Livingstone  was  asked  why  he  did  not  give  a  passing 
signal  and  he  answered  that  he  did  not  do  so'  because  "the  Tnvene 
was  showing  her  green  light." 

The  mate  of  the  Peshtigo  testified  as  follows: 

"Q.  As  you  were  approaching  the  Grand  Traverse  and  at  the  time  she  Mew 
her  first  whistle  and  before  that  what  colored  lights  were  you  showing  to  her? 
A.  Green  light.  Q.  And  she  showing  her  green  light  to  you?  A.  Yes,  sir. 
Q.  Did  you  think  that  whisUe  might  be  meant  for  your  boat?  A.  No.  sir. 
Q.  Why  not?    A.  Because  she  showed  me  no  red  light." 

It  is,  of  course,  true  that  the  Peshtigo  was  in  a  position  where 
she  could  not  have  seen  the  red  light  of  the  Traverse  had  it  been 
burning,  and  the  testimony  is  quoted  simply  to  illustrate  the  prop 
ositibn  that  a  prudent  navigator  seeing  only  the  green  light  of  an 
approaching  vessel  may  deem  himself  in  absolute  safety  and  may  not 
even  feel  called  upon  to  answer  signals. 

The  men  on  the  Livingstone  were  all  mariners  of  ezperienca  Their 
employer's  property  not  only  but  their  own  lives  depended  on  their 
prudence,  and  yet,  if  the  libelants'  theory  be  correct,  they  contin- 
ued, in  the  teeth  of  obvious  peril  and  with  an  imbecility  unprecedent- 
ed and  unique,  to  persist  in  a  series  of  acts  which  no  prudent  nav- 
igator would  tolerate  for  a  moment.  Had  the  Livingstone  seen  the 
port  light  and  range  lights  of  the  Traverse,  indicating  that  she  wan 
approaching  nearly  end  on,  and  subsequently  that  she  was  turning 
to  the  right,  it  is  impossible  to  believe  that  the  Livingstone  would 
have  neither  given  nor  answered  signals  and  would  have  continued 
to  turn  to  the  left.  The  testimony  is  that  after  se<'ing  the  Traverse 
she  starboarded  a  quarter  of  a  point  and  soou  afterwards  another 
quarter,  before  the  last  and  fatal  blunder  was  made.  To  the  mind 
of  the  court  the  strongest  contlrmation  of  the  Livingstone's  theorj' 
regarding  lights  is  found  in  the  fact  that  her  conduct  was  consistent 
with  that  theory,  and  wholly  inconsistent  with  the  libelants'  the- 
ory.    She  did  precisely  what  a  vessel  might  do  seeing  only  the 
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green  light  of  an  approaching  vessel,  she  did  precisely  what  would 
not  be  done  if  both  lights  were  seen. 

The  court  must,  therefore,  reach  the  conclusion  that  the  Traverse 
did  not  display  the  proper  lights. 

But  it  is  argued  by  the  libelants  that  these  faults  had  nothing  to 
do  with  the  collision  and  that  they  might  safely  concede  the  exist- 
ence of  them  all  without  in  any  way  jeoparding  the  libelants'  right 
to  recover  their  entire  loss.  So  that  the  following  proposition  is 
presented:  A  collision  at  night  on  the  broad  waters  of  Lake  Erie. 
The  vessels  see  each  other  when  four  miles  distant.  When  about  a 
quarter  of  a  mile  apart  one  of  them  makes  the  blunder  of  starboard- 
-  ing  when  she  should  liave  ported.  The  other  has  no  lookout,  no 
port  light  and  no  stem  light  and  does  not  slacken  her  speed.  Can 
the  latter  be  held  free  from  fault  in  these  circumstances? 

The  law  applicable  to  this  situation  is  forcibly  stated  in  The  Co- 
noho,  24  Fed.  758.     Speaking  of  the  law  as  to  lights  the  court  says: 

'The  strict  observance  of  these  rules  is  necessary  to  the  safety  of  naviga- 
tion. By  their  obserrance  the  navigation  of  steamers  at  night  is  remientd 
:iK  safe  as  it  is  by  day.  •  •  *  These  two  sorts  of  lights  (range  lights)  are 
probably  more  Important  in  narrow  channels  than  the  red  and  white  lights. 
They  are  both  essential.  It  is  for  this  reason  that  every  steamer  navigating 
narrow  waters  at  night  is  required  to  have  these  lights  up.  If  a  steamer 
has  tbem  not  It  is  In  fanlt;.  it  Is  grossly  in  fault.  It  talies  the  risk  and 
reqwnslbillty  of  whatever  may  happen  when  they  are  not  up.  The  burden 
of  proof  is  upon  the  steamer  to  show  that  they  were  up.  The  proof  must 
1)0  positive.  It  must  not  be  a  matter  of  Inference.  These  lights  must  be 
shown  to  have  been  up  at  the  time  of  the  coUlBion  and  long  enough  during 
the  moments  Just  previously  to  have  permitted  the  -  approaching  vessel  to 
malie  the  maneuvers  proper  for  avoiding  a  collision.  There  can  be  no  safe 
navigation  of  our  inland  waters  by  steamers  at  night  unless  the  master  of 
each  steamer  knows  that  these  lights  are  up  at  evei-y  moment  while  he  Is 
In  motion.  What  I  said  in  the  case  of  The  Oliver,  22  Fed.  848,  I  repeat  with 
empfaosis  and  enlargement:  The  law  as  to  lights  la  Imperative.  It  must 
be  obeyed.  It  must  be  eifectively  obeyed.  Obedience  to  the  requirements 
of  the  law  must  be  certain  and  unremitted.  The  master,  or  officer  in  charge, 
must  know  that  the  lights  are  continually  up.  Conjecture  will  not  do.  If 
he  doen  not  look  to  it  himself  he  must  have  a  lookout  on  deck,  not  only  to 
keep  the  lights  constantly  biwnlng.  but  to  be  able  to  any  positively,  In  the 
fvent  of  a  collision,  that  they  were  up  before  and  at  the  time  of  It.  ;The 
courts  must  not  be  driven  to  the  necessity  of  flshlug  for  the  truth  In  the 
nncertain  and  conflicting  testimony  of  the  seamen  of  rival  crews." 

The  rule  as  to  the  necessity  for  a  competent  lookout  is  thus  stat- 
ed by  the  supreme  court  in  The  Genesee  Chief,  12  How.  443,  403 : 

"It  is  the  duty  of  every  steamboat  traversing  waters  where  sailing  veBsels 
•ire  often  met  with,  to  have  a  trustworthy  and  constant  lookout  besides  the 
ht'liusman.  It  is  impossible  for  him  to  steer  the  vessel  and  keep  the  proper 
watch  In  his  wheel  house.  •  •  •  And  wherever  a  collision  happens  with  a 
sailing  vessel,  and  H  appears  that  there  was  no  proper  lookout  on  board 
the  steamboat  but  the  helmsman,  or  that  such  lookout  was  not  stationed  In 
a  proper  place,  or  not  actually  and  vigilantly  employed  in  his  duty,  it  must 
be  r^arded  as  prima  fade  evidence  that  it  was  occasioned  by  her  fault." 

This  rule  has  been  uniformly  followed  since  in  all  the  federal 
.courts.  The  New  York,  18  How.  223;  The  Ottawa,  3  Wall.  208; 
Chamberhiin  v.  Ward,  21  How.  548;  The  Tillie,  13  Blatchf.  514, 
Fed,  Cas.  No.  14,049;  City  of  Philadelphia  v.  Gavagnin,  1«  C;  .C. 
A.  552/62  Fed.  617;  The  Myrtle,  44  Fed.  779. 
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The  failure  of  the  Traverse  to  stop  and  reverse  would  seem  to  be 
in  direct  contravention  of  rule  26,  which  provides  that  "if  the  ves- 
sels shall  have  approached  within  half  a  mile  of  each  other  both 
shall  reduce  their  speed  to  bare  steerageway,  and,  if  necessary,  stop 
and  reverse." 

In  Chamberlain  v.  Ward,  supra,  the  court  says  (page  569) : 

"Tbe  Atlantic  Is  chargeable  with  fanit,  because  the  officer  of  ber  deck 
did  not  seasonably  and  effectually  change  tbe  course  of  the  vessel,  or  slow 
or  stop  her  engine,  so  as  to  avoid  a  collision,  after  he  discovered  the  white 
lights'  of  the  appruaohtng  vessel.  Whether  his  neglect  to  adopt  these  pre- 
cautions, or  some  of  them,  arose  from  inattention  or  rashness.  Is  immaterial 
as.  In  either  event,  It  was  a  culpable  omission  of  dut.v,  plainly  required  by 
the  rules  of  navigation  in  that  emergency,  and  one  which  the  dictate  of  com- 
mon prudence  as  well  as  a  proper  regard  for  the  safety  of  his  passengers 
should  have  prompted  him  to  perform.  •  *  •  The  officer  of  the  deck  ad- 
mits that  the  speed  of  the  steamer  was  not  slackened  at  any  time  throughoat 
the  entire  period  that  elapsed  after  he  saw  the  white  lights  of  the  approach- 
ing vessel.  On  this  ground  we  think  the  steamer  was  clearly  In  fault."  The 
Stanmore,  10  Prob.  niv.  135;  The  Manitoba,  IJ2  U.  S.  97,  7  Sup.  Ct.  ll.-.s. 

It  thus  appears  that  the  Traverse  violated  four  well-known  rules. 
It  is,  of  course,  possible  that  a  case  might  arise  wh(>re  a  vessel  may 
be  exculpated  even  in  such  circumstances,  but  it  will  not  be  denied 
that  the  presumptions  are  heavily  against  her  and  that  she  most . 
show  by  the  clearest  proof  that  her  neglect  did  not  contribute  to 
the  disaster.  It  is  not  necessary  for  the  respondent  to  prove  that 
the  failure  to  observe  these  rules  caused  the  accident  or  helped  to 
cause  it  or  might  have  caused  it.  The  libelants  must  prove  that 
it  did  not  and  could  not  have  caused  or  contributed  to  cause  the 
accident.  The  fact  being  established  that  there  was  no  lookout,  no 
red  light,  no  range  light  and  no  checking  of  speed  the  libelants  must 
be  condemned  unless  it  appears  that  these  omissions  did  not  pro- 
duce or  contribute  to  produce  the  collision;  and  so,  if  the  proof 
leaves  the  matter  in  doubt,  for  then  the  presumption  against  the 
libelants  is  not  overcome.  The  Pennsylvania,  19  Wall  126;  Belden 
V.  Chase,  150  U.  8.  674,  699,  14  Sup,  Ct.  264. 

The  argument  for  the  lil>elant8  is  based  principally  upon  the  tes- 
timony of  the  mate  of  the  Livingstone.  He  said  on  cross-examina- 
tion that  up  to  the  time  the  Livingstone  blew  the  last  whistle  he 
could  not  have  seen  a  properly  screened  red  light  on  the  Traverse 
if  she  were  in  the  position  indicated  by  him.  He  further  testified 
that  the  one  whistle  heard  by  him  gave  him  all  the  information  need- 
ed, that  the  absence  of  the  red  light  and  mainmast  light  made  no 
difference  and  that  the  ouly  act  he  complained  of  on  the  part  of 
the  Traverse  was  that  when  about  1,500  feet  away  on  a  course  which 
would  have  taken  her  at  least  1,000  feet  to  starboard  she  blew  one 
whistle  and  suddenly  pulled  across  the  Livingstone's  bow. 

The  court  is  not  concluded  by  this  testimony: 

First.  It  is  based  upon  premises  which  both  sides  concede  to  be 
untrue.  No  one  pretends  that  the  Traverse  was  on  a  coarse  a 
quarter  of  a  mile  to  starboard  of  the  Livingstone 

Becond.  The  witness  is  not  one  who  commends  himself  to  the  conrt 
The  libelants  argue  that  he  is  unworthy  of  credence  in  other  par- 
ticulars. • 


Digitized  by 


Google 


THE    LIVINGSTONE.  77U 

Third.  Taken  in  connection  with  the  other  testimony  it  is  plain 
that  the  witness  did  not  intend  to  make  the  broad  admission  as- 
serted by  the  libelants. 

It  may  be  true  that  at  the  moment  when  the  last  M'histle  was 
blown  the  red  light  would  have  given  the  Livingstone  no  additional 
information.  In  that  sense,  and  if  confined  to  that  period,  the  state- 
ment of  the  mate  is  intelligible,  but  if  applied  to  the  facts  as  they 
are  actually  proved  it  is  absurd. 

There  is  no  doubt  that  when  the  vessels  were  a  mile  and  a  half 
away  the  Livingstone  could  have  seen  the  red  light  and  range  lights 
of  the  Traverse  if  they  had  been  in  place.  If  they  had  been  in  place 
the  Livingstone  would  have  been  informed  as  clearly  as  though  it 
were  broad  daylight  the  exact  direction  in  which  the  Traverse  was 
pointing.  Seeing  the  green  light  only  and  no  range  she  had  a  right 
to  assume  that  tiie  Traverse  was  pointing  so  that  she  would  pass  far 
to  the  southward  of  the  Livingstone.  When  she  starboarded  half  a 
point  sihe  was  going  still  further  to  the  north  and  away  froit  the 
Traverse.  Instead  of  pointing  to  the  southward  of  the  Livingstone 
the  Traverse  was,  in  fact,  pointing  to  the  northward  of  her.  Had 
the  Livingstone  known  this  her  obvious  course  would  have  been  to 
go  to  the  right  instead  of  to  the  left.  The  green  light,  therefore, 
told  the  Livingstone  a  falsehood  of  the  most  dangerous  kind.  It  in- 
formed her  that  the  Traverse  was  to  pass  starboard  to  starboard 
when,  in  fact,  she  was  intending  to  pass  port  to  port.  In  short,  the 
fault  of  the  Traverse  put  the  vessels  in  a  position  of  danger  where 
the  slightest  fault  might  bring  disaster,  and  the  Livingstone  fur- 
nished the  coup  de  grace. 

A  flagman  who  gives  the  wrong  signal  to  an  approaching  train 
can  hardly  escape  the  charge  of  negligence  by  proof  that  the  en- 
gineer had  time  to  stop  after  he  discovered  the  obstacle  ahead  of 
him  on  the  track.  A  stage  driver  who  signals  that  he  is  going  to 
take  the  left  hand  side  of  the  road  is  hardly  in  a  position  to  escape 
entire  responsibility  for  a  collision  occurring  on  the  right  hand  side. 
If  the  Traverse  had  gone  where  her  lights  indicated  die  was  going 
there  could  have  been  no  collision.  By  her  fault  she  made  a  colli- 
sion possible,  if  not  probable,  which  otherwise  would  have  been  im- 
possible. It  is,  of  course,  difficult  to  predict  what  would  have  been 
the  result  had  the  Traverse  had  a  lookout  It  is  possible  that,  hav- 
ing no  other  duties  to  perform,  he  might  have  discovered  the  Liv- 
ingstone's erratic  course  soon  enough  to  have  caused  the  Traverse 
to  change  her  course  or  to  reverse  or  to  signal  danger  sooner  than 
she  did.    The  City  of  Augusta,  25  C.  C.  A.  430,  80  Fed.  297. 

Again,  how  is  it  possible  to  assert  that  the  failure  to  stop  and 
reverse  was  not  a  fault?  Had  the  Traverse  slowed  down  the  colli- 
sion might  have  occurred,  but  it  might  not.  In  any  event  the  blow 
would  not  have  been  so  severe.  The  Jay  Gould,  19  Fed.  765,  771. 
It  is  enough  that  the  libelants  have  failed  to  show  that  their  neglect 
in  these  particulars  could  not  have  contributed  to  the  disaster.  The 
courts  should  be  loth  to  make  any  ruling  which  shall  encourage  shift- 
lessness  and  inattention  to  duty  in  the  navigation  of  ships.  Only  in 
the  plainest  cases  should  the  courts  take  the  responsibility  of  saying 
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that  a  ressel  can  violate  the  law  and  still  be  free  from  fault  The 
preserration  of  life  and  property  depends  upon  the  strict  observance 
of  these  rules  and  those  intrusted  with  the  care  of  ships  should  un- 
derstand that  they  must  be  enforced  with  uniform  and  absolute  cer- 
tainty. When  it  is  distinitly  understood  that  for  f-arelessness  in 
this  respject  no  excuse  will  be  received  the  discipline  of  our  merchant 
marine  will  be  improved  and  collisions  like  this  will  be  heard  of  no 
more.  It  follows  that  there  must  be  a  division  of  damages  and 
costs  (The  Warren,  23  Blatchf.  282,  25  Fed.  782)  and  a  refei-ence  to 
compute  the  amount 

Although  counsel  on  both  sides  must  have  contemplated  the  prob- 
ability of  this  result  they  have  discreetly  reirained  from  discnssing  it 
in  their  briefs,  each  maintaining  that  the  other  vessel  was  solely 
responsible  for  the  collision.  The  counsel  for  the  intervener  has 
submitted  no  brief  and  has  expressed  no  opinion  as  to  the  form  of 
the  decree  as  to  the  cargo  in  case  the  damages  are  divided.  Some 
inteiysting  questions  are  presented  in  this  regard,  but  as  counsel 
have  not  been  heard  regarding  them,  their  disposition  is  reserved 
until  the  settlement  of  the  de<Tee. 

The  attention  of  counsel  is  called  to  The  Viola,  60  Fed.  206 ;  Tlie 
Manitoba,  122  U.  8.  97,  7  Sup.  Ct.  1158;  The  Alabama,  92  U,  a 
695;  The  Atlas,  93  U.  S.  302. 


THE  MINNIB, 
(District  Court,  E.  D.  Virginia.    May  2,  1898.) 

1.  OOIilSIOK— VK88KI,  AT  ASCHOB— FOO  81ONAX8— EvtDBNCB. 

On  the  question  whether  an  anchored  vessel  was  negligent  In  not  ring- 
ing the  fog  beW  during  a  snow,  the  fact  that  uumcrous  other  vessels 
anchored  in  the  same  vicinity  were  not  ringing  them  is  entitled  to  weight, 
as  tending  to  show  that  the  weather  was  not  thick  enough  to  require  it 

a  Same— Showimg  Torch. 

Uev.  St.  S  4234,  requiring  sailing  vessels  to  show  a  lighted  torch  to 
steam  vessels  approaching  at  night,  does  not  apply  to  vessels  at  anchor. 

S.  Samb— Tdo  and  TowS  with  Anchored  Schoonkh. 

A  tug  with  a  long  tow,  entering  a  fretiuented  roadstead  at  night  in  such 
a  way  as  to  bring  one  of  the  barges  in  the  tow  into  collision-  with  a 
schooner  at  anchor,  and  sinl:  the  latter,  held  in  fanlt  for  Insutticleut  lool:- 
out,  and  for  careless  handling;  and  the  schooner  held  not  In  fault  for 
not  ringing  a  hell.  It  not  appearing  that  the  weather  was  thiols  enough  to 
obscure  her  lights,  or  for  not  showing  a  torch,  as  required  by  Rer.  8t 
I  428^,  the  facta  not  bringing  the  case  within  that  rule. 

This  was  a  libel  in  rem  by  Henry  A.  Haines,  master  of  the  schooner 
John  C.  Haynes,  against  the  steam  tug  Minnie,  to  recover  damages 
caused  by  a  collision. 

Bickford  &  Stewart,  White  &  Garnett,  and  Sharp  &  Hughes,  for 
libelant. 

Samuel  Park  and  Whitehurst  &  Hughes,  for  respondents. 

BRAWI.EY,  District  Judge.  The  schooner  John  C.  Hayues,  loaded 
with  coal,  was  lynig  at  anclior  in  Hampton  Boads,  oa  the  night  of 
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February  6,  1895,  at  a  point  from  one-half  to  three-quarters  of  a 
mile  southwest  of  the  wharf  at  Fortress  Monroe.  This  is  a  capa- 
cious roadstead,  and  that  it  was  a  proper  and  safe  anchora(!;e  ground 
was  expressly  decided  in  The  J.  W.  Everman,  2  Hughes,  17,  Fed. 
Cas.  No.  7,591.  The  steam  tug  Minnie,  having  in  tow  the  barges 
Volanteer  and  Puritan,  passed  the  Haynes  on  the  morning  of  Feb- 
ruary 7th,  about  5:10,  the  Volunteer  striking  her  bowsprit,  and 
the  barge  Puritan  struck  the  schooner  on  the  port  bow,  and  sunk 
her.  As  the  proof  clearly  shows  that  the  schooner  had  her  regulation 
anchor  light,  and  that  it  was  brightly  burning  at  the  time  of  the  col- 
lision, and  as  the  law  is  clear  that  a  vessel  propell^  by  steam  and 
in  motion  is  bound  to  steer  clear  of  a  vessel  at'  anchor,  the  burden 
of  proof  is  upon  the  tug  to  show  that  she  is  without  fault,  or  that 
the  sphooDer  contributed  to  the  disaster,  or  that  the  same  was  the 
result  of  inevitable  accident.  The  chief  fault  attributed  to  the 
schooner  was  her  failure  to  ring  her  bell.  As  the  international  rules 
have  no  application  in  these  waters,  the  measure  of  duty  in  this  re- 
gard is  fixed  by  rale  15  (section  4233,  Bev.  St.),  which  is  as  follows: 

"Whenever  there  Is  a  tog  or  thick  weather,  whether  by  day  or  ui^ht,  fog 
signals  shall  be  used  as  follows:  •  *  *  Steam  vessels  and  sail  vessels  when 
not  tmder  way  shall  sound  a  bell  at  intervals  of  not  more  than  five  minutes." 

All  the  witnesses  agree  that  the  weather  was  cold  and  freezing, 
and  as  a  fog  is  caused  by  evaporation,  which  could  not  have  been 
produced  under  the  prevailing  conditions,  and  as  the  more  credible 
witnesses  have  not  testified  to  the  existence  of  a  fog,  it  will  be  suffi- 
cient to  consider  whether  there  is  su£9cient  proof  of  "thick  weather" 
to  require  condemnation  of  the  schooner  for  her  failure  to  give  the 
usual  fog  signals,  it  being  admitted  that  the  bell  was  not  being  rung 
at  or  near  the  time  of  the  collision.  A  great  many  witnesses  have 
been  examined  as  to  the  state  of  the  weather  at  and  near  the  place 
of  collision,  and  there  is  the  usual  conflict  of  testimony  on  that  point. 
That  a  heavy  snow  had  fallen  during  the  night  is  clearly  proved. 
That  the  fall  was  lighter  and  intermittent  about  the  time  of  the  col- 
lision seems  also  to  be  established.  By  the  new  international  rules, 
snow  is  treated  as  fog;  bat  as  this  case  is  not  governed  by  those 
rules,  and  in  the  absence  of  proof  of  a  usfige  or  custom  of  vessels  at 
anchor  to  ring  bells  in  snowy  weather,  I  cannot  hold  a  vessel  at  fault 
for  failure  to  ring,  without  clear  evidence  that  such  snow  prevents 
the  visibility  of  lights,  in  which  case  the  exigency  of  the  fifteenth  rule 
requiring  bells  to  be  rung  in  "thick  weather"  would  apply,  for  the 
ringing  of  a  bell  is  obviously  intended  to  give  that  notice  which 
cannot  be  had  by  the  vision.  The  majority  of  the  disinterested  wit- 
nesses nearest  the  scene  of  the  collision  seem  to  agree  that  the 
weather  was  not  thick  enough  to  prevent  lights  being  seen.  Of  the 
twelve  or  fifteen  vessels  lying  at  anchor  in  the  roadstead,  only  one 
was  ringing  her  bell.  The  bell  at  the  Fortress  Monroe  Light  was 
not  rung.  Tliis  was  the  lighthouse  nearest  to  the  point  of  colli- 
sion. A  majority  of  the  masters  and  crews  of  the  vessels  lying 
nearest  the  schooner  have  testified  that  lights  were  easily  visible; 
tliat  the  weather  was  not  thick  enough  to  demand  the  ringing  of 
beOs.     It  was  suggested  in  the  argument  that  there  is  a  certain  ^iae 
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in  the  masters  of  sailing  vessels  in  favor  of  the  schooner  as  aga 
the  tug.  However  that  may  be,  and  whatever  consideration  sIk 
be  given  to  the  suggestion  in  determining  the  weight  of  their  t( 
monj,  this  alleged  bias  could  not  have  affected  their  actions; 
what  men  do  is  often  of  more  consequence  in  determining  the  ti 
than  -what  they  say.  That  they  did  not  ring  their  bells  snfficie 
establishes  the  fact  that  they  did  not  consider  the  weather  sue) 
to  require  it.  It  is  true  that  they,  too,  may  have  been  neglig 
and  their  concurring  negligence  would  not  excuse  the  libelant;  bi 
is  scarcely  to  be  believed  that  so  many  of  them  would  have  negle< 
a  precaution  enjoined  by  the  statute,  and  upon  compliance  ^ 
wldch  depended  their  own  safety. 

I  will  not  undertake  to  state  in  detail  or  to  analyze  the  testimi 
for,  inasmuch  as  I  did  not  have  the  advantage  of  seeing  or  h^i 
any  of  the  witnesses,  it  would  not  assist  any  court  which  maj 
called  upon  to  review  the  correctness  of  my  conclusions.     I  an 
opinion  that  the  claimant  has  failed  to  show  by  a  prepondera 
of  testimony  that  the  weather  was  such  as  to  require  the  ringini 
bells  or  other  fog  signals,  and  I  am  of  the  opinion,  further,  that 
alleged  negligence  was  not  a  contributing  cause  to  the  collis 
The  disaster  occurred  before  daylight  on  the  morning  of  the  7tl 
February.     Whatever  the  amount  of  obstruction  at  the  time  ol 
actual  occurrence,  all  agree  that  it  was  not  clear;  and  all  agree  t 
up  to  about  4  o'clock  there  was  a  heavy  snowstorm ,  that  there 
a  flood  tide,  and  a  strong  wind.     The  weather  reports  show  a  no 
east  wind,  of  a  velocity  of  about  20  miles  an  hour.     The  Mii 
was  entering  the  roadstead,  used  habitually  in  rough  weather  a 
harbor  of  refuge.     Her  master  was  familiar  with  such  use.     It 
to  be  expected  that  many  vessels  would  be  at  anchor  there.     ' 
testimony  shows  that  there  were  12  or  15.     All  of  the  circnmstai 
were  united  which  demanded  extreme  vigilance.     The  Minnie 
carrying  two  seagoing  barges,  with  sharp-pointed  iron  prows, 
the  first  barge  there  was  a  hawser  of  175  or  180  fathoms;  to  the 
ond  barge  a  hawser  of  140  or  150  fathoms:  each  barge  being  180  i 
in  length.     In  the  absence  of  a  statute  or  regulation  by  authori 
charged  with  such  duty,  the  courts  should  not  undertake  to  lay  d( 
any  hard  and  fast  rule  governing  the  length  of  hawsers.     The  te 
mony  in  this  case  shows  that  snch  length  of  hawser  was  not  unusi 
It  also  shows  that,  since  this  occurrence,  the  company,  which  is 
owner  of  the  Minnie,  has  made  a  regnlatibn  of  its  own  directing 
length  of  hawsers  to  be  30  fathoms.     It  is  sufficient  to  say  that, 
snch  weather  as  prevailed,  such  great  length  of  tow  was  nnmanc 
able,  or  at  least  unmanaged.     There  was  safe  anchorage  grot 
below,  either  under  the  lee  of  Cape  Charles,  before  entering  the  ro 
stead,  or  near  the  Thimble,  where  two  vessels  were  at  anchor,  j 
the  testimony  shows  that  the  barges  passed  so  near  as  to  aim 
touch  them.     With  all  the  conditions  demanding  uncommon  v 
lance,  it  is  found  that  the  lookout  on  the  Minnie,  whether  from 
tive  inaptitude  or  because  his  faculties  were  benumbed  by  cold  i 
fatigue,  for  he  had  been  on  duty  over  five  hoars  in  a  most  expo 
place  daring  most  severe  weather,  neither  saw  nor  heard  what  i\ 
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the  obTious  duty  of  the  lookout  to  see  and  hear.  The  other  lookout . 
has  left  the  country,  and  waa  not  examined.  The  mate  of  the 
schooner  testified  that  he  saw  the  lights  of  the  Minnie  a  mile  off. 
The  lookout  of  the  Minnie  did  not  report  the  schooner's  light  at  all. 
Her  captain  and  mate  were  both  on  duty  in  the  pilot  house.  Her  cap- 
tain did  not  see  the  light  until  she  was  about  400  feet  off  his  starboard 
beam.  The  mate  saw  her  on  his  starboard  bow  about  two  points, — 
a  "couple  of  hundred  feet  or  so  ahead." 

From  this  testimony  I  conclude  that  there  was  not  that  vigilant 
lookout  demanded  by  the  occasion,  and  I  am  also  forced  to  the  con- 
clusion that  there  was  a  lack  of  seamanship  on  the  part  of  the  master 
of  the  Minnie  after  the  schooner  was  discovered;  for  he  kept  his 
course,  as  he  says,  not  apprehending  that  there  was  any  danger, 
keeping  no  lookout  in  the  stern,  so  as  to  direct  the  movement  of  his 
barges,  and  not  knowing  until  he  anchored  his  first  bai^e,  a  half  hour 
afterwards,  that  the  second  barge  had  been  cut  off  or  that  a  colli- 
sion had  taken  place.  That  it  is  the  obvious  duty  of  a  navigator 
to  have  a  knowledge  of,  and  to  calculate  the  effect  upon  hi6  tow  of, 
the  wind  and  tide,  will  scarcely  be  disputed.  If  the  wind  had  sud- 
denly sprung  up,  there  might  have  been  some  excuse,  but  such  was 
not  the  case  here.  Whether  he  could  have  hooked  up,  and,  by  star- 
boarding his  helm,  pulled  the  barges  away  from  the  schooner,  need 
not  be  determined,  though  it  seems  to  me  that  such  manoeuver  would 
have  been  successful.  He  did  not  attempt  it,  because  he  believed 
that  there  was  no  danger.  The  event  proved  that  there  was  danger, 
and  all  of  the  circumstances  were  such  as  should  have  aroused  the 
vigilance  of  a  prudent  seaman. 

The  absence  of  an  anchor  watch  on  the  schooner  is  complained  of, 
but  the  proof  does  not  sustain  the  charge.  That  the  mate  and  others 
hallooed  to  the  approaching  barge,  calling  upon  it  to  throw  over  its 
anchor,  and  in  all  ways  possible  endeavored  to  avert  the  danger, 
cannot  be  seriously  controverted;  and  It  is  difficult  to  see  what  an 
anchor  watch  could  have  done  that  was  not  done. 

It  is  also  charged  that  the  schooner  failed  to  show  a  torch,  as  re- 
quired by  section  4234  of  the  Re^ised  Statutes.  The  facts  proved.do 
not  bring  this  case  within  the  exigency  of  that  rule.  The  John  H. 
Btarin,  2  Fed.  100,  and  The  Oregon,  158  TJ.  S.  18G,  15  Sup.  Ct.  804, 
are  cases  which  discuss  the  application  of  this  rule,  and  show  that 
this  was  not  a  case  falling  within  it. 

In  undertaking  to  tow  these  barges  in  a  roadway  where  the  presence 
of  shipping  was  reasonably  to  be  expected,  with  a  hawser  so  long 
that  it  was  practically  unmanageable,  with  tows  liable  at  all  times  to 
a  sudden  sheer,  putting  in  jeopardy  all  anchored  vessels,  which 
were  helpless  to  protect  themselves,  I  am  of  opinion  that  there  was 
a  lack  of  that  caution  and  foresight  which  the  law  demands  of  ves- 
sels navigated  by  steam;  and,  in  so  far  as  the  testimony  of  the  claim- 
ants is  to  be  believed  that  the  weather  was  so  thick  as  to  prevent 
the  TisibUi<7  of  lights,  there  is  an  aggravation  of  his  carelessness. 
With  such  a  wind  and  tide  it  seems  to  be  sheer  recklessness  and  a 
trusting  to  luck  which  calls  for  condemnation.  If  it  had  been  neces- 
■aiy  for  his  own  safety  to  pass  through,  and  he  had  displayed  great 
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vigilance  and  seamanship  in  the  attempt,  it  might  have  been  « 
cased;  but  such  were  not  the  conditions,  and  I  must  therefore  h< 
the  Minnie  at  fault.  The  John  H.  May,  52  Fed.  882 ;  The  Ludwig  H 
berg,  157  U.  S.  70,  15  Sup.  Ct.  477;  The  Syracuse,  12  Wall.  11 
The  Michigan,  11  C.  C.  A.  187,  63  Fed.  288;  The  Oregon,  158  U. 
193,  15  Sup.  Ct.  804;  The  Bockaway.  19  Fed.  452.  A  reference  tc 
commissioner  to  compute  the  damages  mav  be  had  if  counsel  do  i 
agree,  and  a  decree  will  be  entered  in  favor  of  the  libelant. 


THE  RAMBLER. 

THE  WILLIAM. 

(District  Court,  D.  Connecticut.     June  14,  1898.) 

Collision— Canal  Boat  at  Dock— Grounded  Scuodnkr. 

Tugs  which  towed  a  schooner  alongside  a  canal  boat  lying  at  her  d4 
Immediately  after  discharging  her  car«o,  and  left  the  schooner  grouni 
there,  so  that,  on  the  going  out  of  the  tide,  she  listed  against  and  injui 
the  canal  boat,  held  liable  for  the  resulting  damages. 

This  was  a  libel  in  ran  by  Mary  J.  McCaffrey,  admiuistrati 
against  the  steam  tugs  Rambler  and  William. 

Carpenter  &  Park,  for  libelant. 

liristol,  Stoddard  &  Bristol,  for  claimant. 

TOWNSEND,  District  Judge.  Libel  in  rem.  At  about  half  pj 
12  o'clock  in  the  afternoon  of  October  20, 1896,  the  canal  boat  Char 
McCaffrey,  owned  by  libelant,  was  lying  at  the  "Canal  Dock," 
called,  at  New  Haven.  She  had  just  discharged  a  cargo  of  coal,  a 
had  hauled  ahead  away  from  her  derrick,  and  was  waiting  for  a  t 
to  take  her  out.  The  wind  was  S.  S.  W.,  and  blowing  hard.  T 
tide  was  two  to  three  hours  on  the  ebb.  At  this  time  the  steam  tr 
Rambler  and  William  came  up,  having  the  three-masted  schooner 
T.  Baruum  in  tow,  and  left  her  grounded  alongside  the  Charles  A 
Catfrey.  When  the  tide  went  out,  the  Barnnm  listed  away  ngaii 
the  McCaffrey,  and  caused  considerable  damage.  The  claimants, 
way  of  defense,  say,  "The  schooner  Barnum  was  alone  responsibi 
In  that  case  they  might  have  prayed  for  process  against  her,  nm 
admiralty  rule  No.  59.  The  claims  that  the  canal  boat  was  negligf 
in  not  getting  out  sooner,  and  that  the  Barnum  was  not  aground  wli 
the  tugs  left  her,  are  not  8ui)port<'d  by  the  proofs.  The  reas< 
able  time  allowed  to  a  boat  to  get  out  after  dis«-harging  had  t 
expired.  Complainant's  witness  admits  she  could  not  have  back 
out,  and  it  api)ears  from  the  cross-examination  of  the  captain  of  t 
tug  William  that  the  schooner  must  have  been  aground  when  the  tu 
left  lier.  The  listing  and  damage  were  natural  consequences  -of  t 
negligence  of  claimants  in  leaving  the  schooner  aground,  for  whi 
they  are  liable.  Meyers  v.  The  .\merica  and  The  Nile,  38  Fed.  2? 
and  cases  cited.  Let  the  matter  be  referred  to  a  commissioner 
ascertain  the  damages. 
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PLUME  tc  ATWOOD  B4FG,  CO.  et  al.  ▼.  BALDWIN  et  al. 

(Circuit  Court,  S.  D.  New  Tork.     June  14,  1898.) 

L  Crbditous'  BriT — Jodoment  to  Sdpport. 

The  allowance  of  a  claim  against  an  assigned  estate  in  an  insolTency 
proceeding  is  such  a  Judgment  as  will  support  a  creditors'  bill. 

i.  E^uiTT — Jurisdiction — Resident  and  Nonresident  Executors. 

Where  there  are  two  executors  of  an  estate,  one  resident  In  the  state 
where  the  property  is  situated  and  one  nonresident,  courts  of  equity 
within  the  state  tiave  Jurisdiction  to  decree  a  discoTery  and  accounting 
against  the  resident  executor  without  tlie  presence  of  the  nonresident. 

S,  Creditors'  Suit — Princital  Debtor  Nonresident — Jurisdiction. 

The  fact  that  the  principal  debtor  In  a  creditors'  bill  Is  a  nonre.sldent, 
and  cannot  be  served,  does  not  oust  the  Jurisdiction  of  the  court  to  decree 
against  resident  defendants  such  relief  as  may  be  proper  as  against 
them  alone. 

This  was  a  creditors'  bill  by  the  Plume  &  Atwood  Manufacturing 
Company  and  the  Scovillp  Manufacturing  Company  against  Lewis  S. 
Baldwin,  Isaac  P.  Baldwin,  Eli  Baldwin,  Walter  S.  Baldwin,  and 
Charles  E.  Wilmot,  as  executors  of  the  last  will  and  testament  of 
Lemuel  H.  Baldwin,  deceased.  The  cause  was  heard  upon  pleas  to 
the  bill  filed  by  certain  of  the  defendants. 

Hutchinson  &  Newhonse,  for  plaintiffs. 

Bichard  M.  Bruno  and  Oeorge  Hastings,  for  defendants. 

TOWNSEND,  District  Judge.  This  suit  stands  upon  pleas  to 
a  bill  in  equity.  The  bill  alleges  that  Lewis  8.  Baldwin,  of  Chicago, 
Hi,  made  an  assignment  for  the  benefit  of  creditors  in  Cook  county, 
IlL,  and  under  the  assignment  judgment  was  rendered  in  favor  of 
the  complainants;  that  the  property  so  assigned  was  practically 
Talueleee;  that  Lemuel  H.  Baldwin,  a  brother  of  Lewis,  died  in  New 
York  City,  leaving  an  estate  exceeding  $70,000,  and  a  will  by  which 
Lewis  was  given  flO,000  and  one-tenth  of  the  residuary  estate,  and 
in  which  the  defendants  Eli  Baldwin,  Walter  S.  Baldwin,  and  Charles 
E.  Wilmot  were  appointed  executors;  that  Lewis,  upon  being  exam- 
ined under  oath  in  th«  insolvency  proceedings  in  Cook  county,  stated 
that  he  had  assigned  his  interest  under  his  brother's  will  to  Isaac  P. 
Baldwin,  a  citizen  of  Virginia,  which  assignment  was  fraudulent 
and  void;  and  the  bill  claims  a  discovery  as  to  the  assignment,  and 
as  to  whether  the  executors  have  paid  over  the  interfist  of  Lewis 
S.  Baldwin  under  said  will;  and  that  the  assignment  be  declared  void, 
and  that  the  interest  of  Lewis  under  the  will  be  paid  to  the  com- 
plainants and  other  judgment  creditors.  Lewis  S.  Baldwin,  Isaac 
P.  Baldwin,  severally,  and  Eli  and  Walter  8.  Baldwin,  as  executors, 
plead  that  the  complainants  did  not  obtain  judgments  against  Lewis; 
that  Charles  E.  Wilmot  and  the  complainants  are  citizens  and  resi- 
dents of  Connecticut ;  that  Isaac  P.  Baldwin  is  a  citizen  and  resident 
of  Virginia,  and  Lewis  8.  Baldwin  of  Illinois.  Walter  8.  Baldwin 
has  died  since  the  service  of  process.  No  attempt  has  been  made  to 
serve  the  defendant  Charles  Wilmot  with  process,  and  he  has  not 
been  served.     The  executors  are  all  described  as  of  New  York,  and 
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defendants  claim  that  the  bill  should  be  dismissed,  because  thej 
not  alleged  to  be  citizens  of  New  York.  It  wonld  have  been  pr 
to  allege  that  the  defendant  executors  were  citizens  of  New  ¥ 
The  statement  that  they  are  of  New  York  is  not  such  an  allegat 
but,  as  it  is  not  denied  that  those  who  have  been  served  are  actu 
citizens  of  New  York,  and  no  mention  is  made  of  this  point  in 
pleas,  an  amendment  should  be  allowed. 

As  to  the  judgments,  the  fact  seems  to  be  that  the  claims,  ver 
by  oath,  were  duly  presented  in  the  insolvency  proceedings  in 
nois,  and,  in  the  absence  of  any  objection,  were  allowed,  and 
this  is  all  that  is  required  to  establish  the  debt  in  that  proceet 
A  judgment  in  a  court  of  law  is  not  always  indispensable  to 
bringing  of  a  creditors'  bill,  and  should  not  be  required  in  the  pre 
instance.     Case  v.  Beauregard,  101  U.  S.  688. 

Complainants,  at  the  time  they  brought  this  suit,  say  that 
supposed  that  Wilmot  was  a  citizen  of  New  York,  and  he  has 
been  served  with  a  process.  Unless  he  is  an  indispensable  ps 
the  court  ought  not  to  be  ousted  of  jurisdiction.  The  estate  i 
settlement  in  New  York,  and  the  property  situated  there.  I  t 
that  the  court  can  have  jurisdiction  as  against  the  resident  exec 
without  the  presence  of  Wilmot,  at  least  so  far  as  to  re<juire  a 
covery  and  account.  Clifton's  Adm'r  v.  Haig's  Ex'rs,  4  Dei 
Eq.  330;  Stewart  v.  Canal  Co.,  1  Fed.  361;  West  v.  Bandall,  2  Ms 
196,  Fed.  Cas.  No.  17,424;  Footman  v.  Fray's  Ex'rs,  R.  M.  Charlt. 
Shorter  v.  Hargroves,  11  Ga.  658.  If  the  defendants  Lewis  8.  Bah 
and  Isaac  P.  Baldwin,  who  cannot  be  served  with  process,  being 
of  the  jurisdiction,  do  not  choose  to  submit  to  the  jurisdiction  ol 
court,  this  will  not  oust  the  court  of  jurisdiction  as  to  the  defen 
who  has  been  properly  served.  The  pleas  will  be  overruled  i 
an  amendment  being  filed  describing  Eli  Baldwin  as  a  cithte 
New  York,  and  dropping  Wilmot  as  defendant. 


ALLEN  T.  WINDHAM  COTTON  MFG.  CO.  et  aL 
(Circuit  Court  D.  Connecticut.    June  22,  1896.) 
MoRTaAos  ON  After-Acquired  PRopERTT—AccotrsTijto— Decree  DKCi-i 

LlBM. 

A  mortgage  coTering  real  estate,  mactaluery,  and  "all  the  stoclc  ol 
ton,  raw.  In  process  of  mauufacture,  and  manufactured  goods,"  oi 
mortgaged  premises,  and  all  which  may  be  placed  thereon,  stipulated 
until  default  the  mortgaf;or  may  use  and  sell  such  cotton  and  goods 
receive  the  proceeds  thereof.  Ueld^  In  a  suit  for  an  accounting,  tha 
mortgagee  had  no  rights  as  to  goods  sold  before  the  bill  was  filed 
upon  answer  showing  the  amount  of  cotton  and  goods  on  band,  no  i 
of  third  persons  Intervening,  she  was  entitled  to  a  deiTee  declarlni 
mortgage  a  lien  thereon. 

This  was  a  suit  in  equity  by  Mary  R.  Allen  against  the  Wind 
Cotton  Manufacturing  Company  and  others  for  foreclosure  of  a  o 
gage  and  an  accounting. 

Arnold  Green  and  W.  A.  Briscoe,  for  complainant 
Edwards  &  Angell,  for  respondents. 
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iTNSEND,  District  Judge.  The  mortgage  in  the  present  case 
id  a  large  amount  of  real  estate  and  machinery,  and  added, 
her,  also,  with  all  the  stock  of  cotton,  raw,  in  process  of  manu- 
'.,  and  manufactured  goods,  now  on  said  mill  estate,  and  all 
vhich  may  be  placed  fiiereon  in  lieu  of  or  in  addition  to  what 
there;"  and  contained  the  stipulation  that,  "until  default 
ment  of  principal  or  interest,  the  mortgagor  may  use  and  sell 
)tton,  stock  in  process,  and  manufactured  goods,  and  receive 
>ceeds  thereof."  The  only  question,  if  there  is  any  question  be- 
the  parties,  seems  to  be  as  to  the  cotton  which  had  been  manu- 
!d  and  sold  previous  to  the  filing  of  the  bill.  As  to  this,  the 
inant  has  no  rights,  and  is  not  entitled  to  an  accounting.  The 
of  the  mortgage  and  the  proper  construction  of  its  terms  is  that 
rtgagor  should  go  on  with  its  business,  buying,  manufacturing, 

lling,  and  using  the  money  d^ved  from  said  sales  in  carrying  ... 

business,  untU  default  in  payment  of  principal  or  interest,  c-* 

til  the  mortgagee  signified  her  intention  to  enforce  the  provi-  J"; 

f  the  mortgage.  »^^ 

ortgage  upon  after-acquired  property  is  good,  under  the  laws  of  I^- 

iticut,  as  between  the  mortgagor  and  mortgagee  and  as  against  2' 

arties,  jM'ovided  the  mortgagee  actually  takes  possession  before  — * 

her  rights  have  intervened.     Rowan  v.  Manufacturing  Co.,  29  CI 

282;  Walker  v.  Vaughn,  33  Conn.  577.     No  question  is  made  •— 

it  the  mortgage  is  valid  and  effective  as  to  real  estate  and  ma-  ,^MH^  JS 

^     The  respondents'  amended  answer  admits  that  they  have  ^^^^M  «• 

d  (presumably  at  the  time  of  the  filing  of  the  bill)  raw  cotton,  ^^^H  <■« 

in  process  of  manufacture,  and  manufactured  goods  of  the  ^^^H  r- 

iltogether  of  something  more  than  |12,000.     As  to  this  cot-  ^^B  -. 

w,  in  process  of  manufacture,  and  manufactured,  counsel  for  |  tl 

inant  claims  that  the  provisions  of  the  mortgage  amount  "to  ZZ 

eement  for  a  lien  on  after-acquired  property,"  and  says,  "Prob-  '1 

le  only  effective  decree  in  the  complainant's  favor  would  be  a  " 

itory  one  establishing  her  mortgage  lien  on  this  property."  Re- 
nt does  not  seem  to  dispute  complainant's  right  to  such  a  de- 
There  is  no  intimation  that  the  rights  of  any  third  party,  such 
rustee  in  insolvency,  or  attaching  creditor,  have  intervened, 
mple  bringing  of  this  suit  is  not  a  taking  possession  by  the 
igee,  and  such  rights  of  third  parties  would  be  superior  to  the 
inant's;  but,  as  between  the  complainant  and  the  respondent, 
)rtgage  has  the  effect  which  comolainant  claims,  and  a  decree 
iesired  by  her,  extending  to  the  cotton  on  hand,  may  be  made, 
isel  cannot  agree  as  to  the  form  of  said  decree,  each  party  may 
ind  submit  one  to  the  court  for  final  adjudication. 
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WESTERN  UNION  TEL.  C».  T.  BOSTON  SAFE-DEPOSIT  &  TRUST  ( 
(Circuit  Court,  8.  D.  New  York.    June  14,  1898.) 

MORTOAGR — FORBCLOSUBE — LEASE  BY   RECEIVER — RiOHT  TO   PROFITS. 

Where  a  mortgage  upon  the  property  of  a  telegraph  company  is  fc 
closed  by  the  trustee  named  therein,  and  a  receiver  appointed,  who.  w 
the  consent  of  the  court,  leases  all  the  mortgaged  proi)erty  to  anot' 
company,  the  lessee  is  entitled  to  rents  accruing  to  the  mortgagor,  dur 
the  continuance  of  the  lease,  for  use  of  the  poles  and  wires,  as  agai 
the  trustee  in  the  mortgage,  who  is  the  obligee  in  a  bond  given  to  seci 
such  rents. 


This  was  a  salt  by  the  Western  Union  Telegraph  Company  agaii 
,  the  Boston  Safe-Deposit  &  Trust  Company  to  recover  rents  received 

'  defendant,  as  truHtee. 

I  Rush  Tajfgart,  for  complainant. 

Wilson  &  Wallis,  for  defendant. 

TOWNSEXD,  District  Judge.  On  April  18.  1885,  Edward  H; 
land  was  appointed  receive  in  suit  for  the  foreclosure  of  a  mortga 
of  the  property  of  the  American  Rapid  Telegraph  Company  to  t 
defendant,  as  trustee  for  bondholders.  The  oi-der  appointing  t 
receiver  authorized  him  to  obtain  possession  of  all  the  property 
the  mortgagor,  and  carry  on  its  business.  On  July  10,  1885,  « 
receiver  made  an  agreement  with  the  complainant,  the  Weste 
Union  Telegraph  Company,  which  was  approved  by  the  court, 
which  agreement  the  complainant  was  authorized  to  collect  and 
ceive  all  the  earnings  and  revenues  of  the  property  vested  in  st 
receiver,  including  all  poles,  wires,  etc.,  during  the  period  of  the 
ceivership,  the  complainant  guarantying  the  receiver  a  net  incoi 
of  f5,000  per  month.  The  Bankers'  &  Merchants'  Tel^raph  Co 
pany  was  in  possession  of  nx  lines  of  wire  between  Cleveland  a 
Chicago,  strung  upon  poles,  which  poles,  after  litigation,  were  decid 
to  belong  to  said  mortgagor,  and  to  be  included  in  said  mortgai 
but  it  was  directed  that  the  United  Lines  Telegraph  Company,  th 
using  said  six  wires,  might  retain  them  upon  said  poles  until  t 
termination  of  their  appeal,  upon  their  giving  bond  to  the  Bost 
Safe-Deposit  &  Trust  Company  in  the  sum  of  f !)5,000  conditioned  I 
the  payment  of  a  rental  for  the  use  of  said  line  of  poles  from  Cle' 
land  to  Chicago,  at  the  rate  of  |4  per  mile  per  wire  per  annn 
from  the  '2M  of  March,  1885,  so  long  as  they  should  remain  on  t 
said  line  of  poles;  provided  it  should  finally  be  adjudged  that  t 
said  line  of  poles  was  subject  to  the  lien  of  the  mortgage  of  t 
American  Rapid  Telegraph  Company.  The  United  Lines  Telegra 
Company  afterwards  leased  said  six  lines  of  wire  to  the  Postal  Te 
graph  &  Cable  Company,  and  it  was  finally  determined  that  the  li 
of  poles  was  subject  to  the  lien  of  the  mortgage.  On  Septcml 
1,  1889,  the  Postal  Company,  in  accordance  with  the  said  final  ( 
cision,  surrendered  said  six  lines  of  wire  to  the  Western  Union,  a 
there,after  paid  the  sum  of  f 4 1,21 8  for  the  rental  of  said  poles, 
the  price  specified  in  the  bond,  between  September  1,  1889,  a 
September  1,  1894. 
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In  the  suit  by  the  defendant  npon  the  bond,  Jndge  Bbipman  char- 
ged the  jury  that  the  poles  were  a  part  of  the  line  0M)rtgaged,  and 
that,  under  its  contract,  the  Western 'Union  had  the  exclusive  right 
to  any  rent  which  might  come  from  the  use  of  the  poles  by  any 
other  party;  that  the  |41,282  which  had  bi>en  received  by  the  Western 
Union  Telegraph  ComfKtny  as  rent  was  a  valid  payment  on  account  of 
the  bond,  and  for  that  part  of  the  bond  the  (^ligors  were  no  longer 
liable.  He  also  chaj-ged  them  that,  if  the  Western  Union  should  sue 
for  the  rents,  it  should  sue  in  the  name  of  the  Boston  Safe-Deposit  & 
Trust  Company,  as  they  bad  the  legal  title,  and  directed  them  to 
render  a  verdict  for  the  balance  of  the  rent  which  had  not  been  paid 
by  the  Postal  Telegraph  Company,  to  wit,  |39,088.10.  This  charge 
of  Judge  Bhipman  seems  to  have  decided  the  question  at  issue, 
l^e  defendant  in  this  action  claims  to  be  entitled  to  hold  all  the 
rents  secured  by  the  bond  against  the  Western,  Union,  and  this  con- 
tention would  seem  to  be  well  founded  if  it  is  entitled  to  hold  any 
of  them;  but,  if  it  is  entitled  to  hold  all  of  them,  the  payment  of 
141,282  allowed  by  Judge  Shipman  would  not  have  constituted  a 
defense  to  any  part  of  the  bof d.  The  settlement  of  the  final  ac- 
counts of  the  receiver  without  mention  of  this  fund,  the  terms  of 
the  order  declainng  the  termination  of  the  contract  between  the  re- 
ceiver and  the  Western  Union,  and  the  ruling  that  the  Postal  Tele- 
graph Company,  in  surrendering  said  wires  to  the  Western  Union, 
surrendered  them  to  the  receive,  confirm  this  view.  These  wires 
and  the  use  of  the  poles  for  supporting  them  may  well  be  included 
in  the  term  "all  rentals  for  the  use  of  the  strung  wires"  in  said 
order.  It  is  difficult  to  see  how  any  other  result  could  be  reached. 
It  has  been  finally  decided  that  the  mortgagee,  and  therefore  the 
receiver,  was  entitled  to  the  use  of  these  poles;  hence  the  Western 
Union  was  entitled  to  use  them,  and  to  any  rent  which  could  be 
derived  from  them.  The  Boston  Safe-Deposit  &  Trust  Company  is 
a  mere  trustee,  and,  after  the  appointment  of  a  receiver,  could  have 
no  further  right  to  take  or  hold  the  rents.  The  bond  was  properly 
made  in  the  name  of  that  company,  but  those  who  were  beneficially 
entitled  to  the  money  were  entitled  to  the  benefit  of  any  suit  brought 
npon  the  bond.  Let  judgment  be  rendered  in  accordance  with  the 
prayer  of  the  complainant 


CTjARK  et  al.  v.  McGHEB  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  S,  189&) 

No.   (SO. 

L  Appeals— From  Interlocutor?  Orders— Finai,  Disposition— Remanding 

On  an  appeal  from  an  iutcrlooutory  order  the  court  has  power  to  hear 

the  whole  case,  and  to  malie  final  disposition  of  It;  but  where  the  record 

is  insufBclent  or  Incomplete,  the  court  will  only  consider  whether  the 

interlocutory  order  was  providently  granted. 

8.  Taxes- Propkkty  in  Court's  Custodv— Action  Stayed. 

A  court  whose  receiver  Is  In  charpe  of  a  railroad  may  properly  allow 
an  injiuction  pendente  lite  forbidding  the  state  taxing  ofHcers  to  col- 
lect dtoputed  tax«8. levied  against  a  part,  of  the  railroad  propwrty. 
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Appeal  from  the  Circnit  Court  of  the  United  States  for  the  Northern 
DiTision  of  the  Northern  District  of  Alabama. 

Wm.  J.  Wood,  for  appellants. 
Milton  Humes,  for  appellees. 

Before  PARDEE  and  McCOBMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judg& 

McCOEMICK,  Circuit  Judge.    The  Memphis  &  Charleston  Railroad 
Company  owns  a  railroad  with  about  160  miles  of  main  track  and  17 
miles  of  side  track  in  the  state  of  Alabama.     Its  property  in  Alabama 
is  in  the  hands  of  receivers  aj^inted  by  the  circuit  court  for  the 
Northern  district  of  Alabama.     On  the  12th  of  April,  1897,  these 
receivers,  C.  M.  McGhee  and  Henry  Fink,  exhibited  their  bill  to  the 
judge  of  that  court,  by  which  they  were  appointed,  complaining  there- 
in of  J.  O.  Clark,  as  tax  assessor  of  Colbert  county,  and  of  M.  Malone, 
as  tax  assessor  of  Lauderdale  county,  in  that  state.     In  their  bill  they 
show,  in  substance,  that  the  property  of  the  railroad  which  by  law  is 
made  returnable  to  the  state  audit<»:  Jnclndes  a  bridge  about  one-halt 
mile  long  on  the  Florence  branch  of  the  railroad,  which  bridge  crosses 
the  Tennessee  river  at  the  town  of  Florence,  and  is  partly  in  each  of 
the  counties  for  which  the  defendants  are  assessors  of  taxes;  that  by 
law  the  receivers  were  required  to  return  to  the  auditor  the  total 
length  of  the  railroad  in  the  state  of  Alabama,  including  the  right  of 
way,  roadbed,  side  tracks,  and  main  track  in  the  state,  and  specifying 
the  total  length  in  the  state  and  in  each  county,  city,  and  incorporated 
town  thereof,  and  also  of  the  number  of  locomotive  engines,  and 
passenger,  freight,  platform,  construction,  and  other  cars  of  said 
company,  and  of  the  average  amount  and  value  of  merchandise  and 
supplies  kept  or  carried  on  trains  for  sale  or  other  disposition  for  a 
profit  by  the  company  to  employ^  or  other  persons;  that  the  valuation 
of  the  property  of  railroad  companies  for  taxation  is  required  in  Ala- 
bama to  be  made  upon  the  same  principles  as  the  valuation  of  every 
other  species  of  property, — that  is  to  say,  the  valuation  of  such  prop- 
erty shall  be  had  exclusively  upon  the  consideration  of  what  a  clear, 
fee-simple  title  thereto  would  sell  for  under  the  conditions  under 
which  that  character  of  property  is  most  usually  sold;  that  the  rail- 
road property  in  the  custody  of  the  receivers  has  been  thus  returned  by 
the  receivers,  and  valued  and  assessed  by  the  state  board  of  assess- 
ment from  time  to  time  as  raiuired  by  law,  and  the  taxes  so  assessed 
have  been  fully  paid  as  required  by  law;  that  the  Florence  bridge  is  so 
constructed  that  it  can  be  used,  and  it  has  been  and  is  being  used,  as 
a  thoroughfare  over  which  persons,  animals,  and  vehicles  other  than 
railroad  cars  pass  and  repass,  paying  a  regular  toll  therefor;  that  all 
of  the  substructure  of  the  bridge — that  which  supports  the  thoroaRh- 
fare  superstructure  and  that  which  supports  the  superstructure  for 
the  passage  of  trains — is  identical  and  is  necessary  for  the  support  and 
maintenance  of  the  bridge  as  a  railroad  bridge;  that  the  thoroaghi- 
fare  feature  is  a  mere  incident  to  the  whole  structure,  the  chief  office. 
purpose,  and  use  of  the  bridge  being  for  the  passage  of  trains  of  the 
Memphis  &  Charleston  Railroad  and  of  such  other  railroads  a»  by  con- 
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tract  pass  their  trains  over  the  same;  that  for  more  than  ten  years 
the  owners  of  the  Memphis  &  Charleston  Railroad  have  made  their 
retnms  to  the  state  auditor  ^s  required  by  the  law  now  in  force,  and 
they  have  dnly  paid  their  taxes  assessed  thereon,  and  have  made  no 
other  return  of  the  Florence  bridge  than  such  as  is  embraced  in  the 
retnrn  of  its  property,  as  above  set  out,  to  the  auditor  for  assessment 
by  the  state  board  of  assessment;  that  the  defendants  have  under- 
taken to  assess  as  property  escaped  from  taxation  for  the  five  years 
last  past,  including  the  year  1892,  that  portion  of  said  Florence  bridge 
which  the  assessors  have  undertaken  by  their  assessment  to  separate 
and  s^regate  from  the  other  portion  of  the  bridge,  namely,  the 
thoroughfare  portion  thereof,  making  for  the  portion  in  Lauderdale 
county  for  the  five  years  an  aggregate  valuation  of  |450,000,  and  on 
that  portion  in  Colbert  county,  for  the  same  period,  an  aggregate 
valuation  of  |337,500,  or  |787,500  altogether,  and  have  notified  the 
receivers  that  it  is  the  purpose  of  the  defendants  to  take  steps  imme- 
diatdy  to  enforce  the  collection  of  the  tax  so  assessed.  The  receivers  al- 
lege that  the  entire  tax  on  the  property  of  the  Memphis  &  Charleston 
Bailroad  Company  due  and  owing  to  the  state  of  Alabama,  and  each 
and  every  county  and  municipality  thereof,  has  heretofore  been  fully 
paid  and  discharged,  and  that  said  assessment  is  unlawful  and  unau- 
thorized by  law,  and  its  enforcement,  as  they  are  advised,  should  be 
perpetually  enjoined  by  the  court.  In  accordance  with  the  prayer, 
the  circuit  court  granted  a  restraining  order,  which  subsequently  was 
continued  in  force  until  the  further  order  of  the  court,  and  the  motion 
of  the  defendants  to  dissolve  the  same  was  refused  at  a  later  day,  from 
which  orders  of  the  court  this  appeal  is  taken.  The  motion  to  dis- 
solve the  restraining  order  presents  seven  grounds  on  which  the  disso- 
lution was  asked,  going  to  the  merits  of  the  whole  case. 

The  assignment  of  errors  is,  in  substance,  that  the  court  erred  in 
overruling  all  and  each  of  these  grounds  of  the  motion  to  dissolve  the 
restraining  order.  The  counsel  for  each  of  the  parties,  respectively, 
have  submitted  printed  briefs  and  oral  argument  addressed  to  the 
merits  of  the  whole  case,  as  though  the  appeal  was  from  a  decree 
passed  on  the  final  hearing.  It  is  settled  that  in  such  a  case  as  this 
we  have  jurisdiction  on  this  appeal  from  an  inta'locutory  order  to  con- 
sider the  whole  case  as  the  counsel  have  presented  it,  and  doubtless  it 
is  the  wish  of  both  parties  that  the  decision  now  should  dispose  of  the 
caae.  But,  after  a  careful  examination  of  the  record  brought  up, 
with  all  of  the  provisions  of  the  statutes  of  Alabama  which  appear  to 
us  to  bear  on  the  subject,  we  do  not  feel  that  we  are  required  or  fully 
prepared  now  to  make  such  final  disposition  of  the  issues  presented, 
and  we  prefer  to  consider  only  whether  on  the  bill  and  the  answer 
and  exhibits  the  circuit  court  acted  improvidently  in  granting  and 
refusing  to  dissolve  the  restraining  order.  The  property  being  in 
the  edstody  of  the  court,  any  charge  upon  it,  even  for  taxes,  could  only 
be  enforced  against  it  through  the  orders  of  the  court;  and  upon  the 
coining  in  of  this  bill  the  judge  of  the  court  might  very  well  insist  that 
the  hands  of  the  executive  officers  should  be  stayed  until  the  issue 
between  them  and  the  receivers  as  to  its  liability  to  the  charge  sought 
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to  be  fastened  on  it  could  be  passed  upon  by  the  court  in  the  reguli 
course  of  proceeding  for  the  final  hearing  of  such  issue. 

There  is  evidently  a  substantial  Issue  between  the  receivers  and  tl 
assessors.  The  bridge  is  certainly  not  an  ordinary  toll  bridge,  own( 
ajid  operated  by  a  toll  bridge  company.  It  is  certainly  a  very  su 
stantial  and  necessary  railroad  bridge,  owned  and  operated  by  a  ra 
road  company,  and  it  constitutes  nearly  a  half  mile  of  the  length 
its  track  in  the  state  of  Alabama.  The  railroad  company,  under  ; 
express  grant  of  power,  heretofore  aiiquired,  and  is  still  exercising,  tl 
franchise  of  a  toU-bridge  company  at  that  place,  and  the  bridge 
question  is  so  constructed  as  to  enable  the  railroad  company,  as  tl 
owner  of  the  franchise  for  the  toll  bridge,  to  discharge  its  duty  to  tl 
public,  and  to  get  a  revenue  therefrom.  It  would  seem,  therefoi 
that  there  is  a  property  here  not  necessary  to  the  operation  of  tl 
railroad,  or  necessarily  included  in  the  returns  made  to  the  state  a 
ditor.  But  what  part  of  this  bridge  is  a  toll  bridge?  Not  the  whc 
of  it  necessarily,  because  the  railroad  bridge  must  have  a  substructui 
and  there  is  but  one  substructure  to  the  two-story  superstructui 
This  inherent  union  of  elements  not  only  attaches  to  the  structure 
it  stands,  but  it  also  attaches  equally  to  the  matter  of  its  mai 
tenance.  There  is  a  provision  in  the  tax  laws  of  Alabama  whic 
having  before  us  only  its  letter,  and  having  no  exemplificatio 
by  testimony  or  otherwise,  of  its  practical  application,  we  find 
dif9<;ult  to  construe.  It  is  under  the  subtitle  "Other  subjects 
taxation  and  rates  thereon,"  and  reads  thus:  "(3)  On  the  gross  i 
comes  of  all  gas  works,  electric  light  companies,  telephone  companii 
street  railways,  toll  bridges  and  ferries,  and  also  all  canals,  ditch< 
channels,  passes,  tramroads  and  pole-roads  used  for  transporting  tii 
ber  or  other  valuable  commodities  of  commerce,  at  the  rate  that  pw 
erty  is  taxed."  Code  Ala.  1896,  §  3912,  subd.  3.  We  think  the  fin 
disposition  of  the  questions  here  presented  requires  an  ampler  reco 
than  we  have  before  us,  and  therefore  we  affirm  the  action  of  t 
circuit  court  in  refusing  to  dissolve  the  restraining  order  on  t 
grounds  presented,  and  remand  the  cause  to  be  proceeded  with  to 
final  hearing  according  to  the  practice  in  such  cases. 


BOSTON  &  M.  R.  R.  v.  WADE. 
(Circuit  Court  of  Appeals,  First  Circuit.    May  11,  1898.) 


No.  217. 

Garnishment — Description  of  Defendant. 

Defendant  was  summoned  to  answer  touching  Its  Indebtedness  to  "t 
Central  Vornioot  Railroad  Company,  a  corporation  established  under  t 
laws  of  tbe  state  of  Vermont,  and  doing  business  nnder  the  name  of  t 
Ogdensburg  Transit  Company,"  and  answered  that  it  had  no  fnnds  t 
longing  to  tlie  defendant  descril>ed,  but  that  It  had  funds  of  the  Cent: 
Vermont  Railroad  Company,  and  that  the  Ogdensburg  Transit  Conipai 
was  an  Independent  corporation.  Held,  that  th<i  defendant  was  proper 
charged  as  trustee. 
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In  Error  to  the  Circuit  CJourt  of  the  United  States  lor  the  District  of 
Massachnsetts. 

This  is  a  writ  of  error  brought  by  the  Boston  &  Maine  Railroad 
npon  a  judgment  of  the  circuit  court  against  the  Central  Vermont  Rail- 
road Company  as  principal  defendant,  whereby  execution  for  the 
amount  of  the  judgment  was  awarded  as  well  against  the  goods, 
effects,  and  credits  of  the  defendant  in  the  possession  of  the  Boston 
&  Maine  Saih^oad,  as  trustee. 

A  writ  was  teryed  npon  the  Boston  &  Maine  Ballroad,  In  which  writ  "the 
Central  Vermont  Railroad  Company,  a  corporation  established  nuder  the 
laws  of  the  state  of  Vermont,  and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company,"  was  described  as  defendant,  and  the  Boston 
&  Maine  Bailroad  was  summoned  as  trustee  of  the  defendant.  The  Bpston 
4  Maine  Railroad  filed  In  the  superior  court  an  answer  of  "no  funds";"  and 
fobsequently  the  cause  was  removed  by  the  Central  Vermont  Railroad 
Company,  describing  Itself  as  defendant,  to  the  Dnited  States  circuit  conrt 
for  this  district  The  plaintiff  then  filed  interrogatories  to  the  Boston  & 
Maine  Railroad,  inquiring  as  to  what  property  of  the  Central  Vermont  Rail- 
road was  In  Its  hands  at  the  date  of  the  service  of  the  writ,  which  the 
Boston  &  Maine  Railroad  declined  to  answer,  alleging  that  the  property  of 
the  Central  Vermont  Railroad  Company  was  not  attached.  Thereupon  plain- 
tiff moved  for  a  default  for  failure  to  answer  his  Interrogatories,  and  the 
court  below  ordered  that  the  Boston  &  Maine  Railroad  answer  said  inter- 
rogatories. The  Boston  &  Maine  Railroad  then  answered,  disclosing  funds 
in  its  bands  bdonglng  to  the  CAitral  Vermont  Railroad  Company.  By  subse- 
qnent  proceedtngs,  the  court  below  entered  Judgment  against  said  Central 
Vermont  Railroad,  and  against  the  Boston  &  Maine  RaUroad  as  trustee.  The 
trustee's  contention  is  that  no  attachment  under  the  writ  was  directed  or 
made  of  property  in  the  hands  of  the  trustee  belonging  to  the  Central  Ver- 
mont Railroad,  but  that  the  writ  directed  only  an  attachment  of  the  pr(^ 
erty  of  the  Ogdensbnrg  Transit  Company  (alleged  to  be  an  independent  cor- 
poration) In  the  hands  of  the  Boston  &  Maine  BaUroad,  or  of  the  Central 
Vermont  Railroad,  doing  business  under  the  name  of  the  Ogdensburg  Tran- 
sit Company,  in  the  hands  of  the  Boston  &  Maine  Railroad,  and  that,  as  the 
answers  of  the  Boston  &  Maine  Railroad  disclose  that  it  had  no  property 
of  either  in  its  possession  at  that  time,  no  judgment  against  it  could  properly 
be  entered. 

Sigoumey  Butler,  for  plaintiff  in  error. 

Robert  M.  Morse  and  Wm.  M.  Richardson,  for  defendant  in  error. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  BROWN,  District 
Judges. 

FEB  CURIAM.  The  appellant's  admission  of  the  possesion  of 
funds  belonging  to  the  Central  Vermont  Railroad  Company  was  a  suf- 
ficient basis  for  the  action  of  the  circuit  court  in  charging  the  appel- 
lant as  trustee.  The  defendant  described  in  the  original  writ  was 
"the  Central  Vermont  Railroad  Company,  a  corporation  established 
under  the  laws  of  the  state  of  Vermont."  The  addition  to  this  de- 
acription  of  the  words  "and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company"  cannot  be  regarded  as  sufQcient  to  mis- 
lead the  appellant  as  to  the  identity  of  the  defendant,  or  to  give  rise  to 
any  substantial  doubt  that  the  Central  Vermont  Railroad  Company 
was  the  sole  defendant  named  in  the  writ.  The  judgment  of  the  cir- 
cuit court  is  affirmed,  with  the  costs  of  this  court  to  the  appellee. 
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DESPBAUX  ▼.  PENNSYLVANIA  R.  CO. 

(Circuit  Court,  E.  I>.  Pennaylvanla.   June  16,  1888.) 

No.  43. 

LiMiTATioMS— Fraudulent  Concealment — What  CoNsTiTCTEa 

In  an  action  at  law,  not  based  upon  fraud  or  violation  of  trust,  the 
fendant  cannot  be  deprived  of  the  benefit  of  the  statute  of  limitations 
the  ground  of  fraudulent  concealment,  upon  proof  merely  of  bis  sUe 


< 
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Motion  to  Take  Off  Nonsuit. 

James  M.  W.  Newlin,  for  plaintiff. 
David  W.  Sellers,  for  defendant 

DALLAS,  Circuit  Judge.  The  asserted  cause  of  action  aeon 
more  than  six  years  l)efore  this  suit  was  brought.  This  appears  £i 
the  plaintiff's  statement  of  claim,  which,  however,  especially  a\ 
that,  owing  to  the  "fraudulent  concealment  by  the  defendant"  of 
facts  out  of  which  his  alleged  right  to  recover  arose,  he  was  not  a 
to  and  did  not  discover  them  until  within  two  years  of  the  date  of  t 
suit  With  reference  to  this  averment,  this  court,  in  overruling 
defendant's  demurrer,  said:  ^'If  the  plaintiff  proves  the  fraudul 
concealment  of  facts  set  out  in  the  statement,  the  limitation  d 
not,  we  think,  apply."  The  plaintiff  accordingly  assumed  the  bur< 
of  proving  the  fraudulent  concealment  which  he  alleged,  but  he 
tirely  failed  to  adduce  any  evidence  upon  which  the  jury  would  hi 
been  warranted  in  finding  its  existence.  The  only  testimony  wh 
he  offered  upon  the  point  was  that  of  the  plaintiff's  business  agi 
and  attorney  in  fact  That  witness,  however,  testified  that  dur 
the  years  1881,  1882,  and  1883,  when  the  discriminations  in  tra 
portation  charges  complained  of  were  alleged  to  have  been  made 
the  defendant  against  the  plaintiff,  he  (the  witness)  did  not  hi 
any  conversation  with  any  agent  of  the  defendant  company  upon  i 
subject.  Only  upon  one  occasion,  late  in  1885  or  early  in  1886.  i 
he  have  any  conversation  about  rates  with  any  person  represent 
the  defendant  company;  and  the  correctness  or  incorrectness  of 
information  then  given  him  is  wholly  immaterial.  Even  if  what 
was  then  told  was  absolutely  false,  it  did  not  amount  to  a  frauduh 
concealment  of  anything  which  had  existed  or  had  been  done  two 
three  years  before.  I  have  carefully  read  and  re-read  the  whole  of  1 
testimony  of  this  witness,  and  find  it  impossible  to  believe  from 
that  he  made,  or  intended  to  make,  any  incjuiry  with  reference  to  1 
period  of  time  covered  by  the  plaintifPs  claim.  On  the  contrary.  i 
substance  of  all  that  occurred  at  the  only  inter\iew  to  which  he  I 
testified  seems  to  have  been  this:  He  said  that  he  had  been  ti 
that  other  persons  were  then  obtaining  lower  rates  than  himw 
and  he  asked  that  the  same  rates  should  be  accorded  to  him,  and  v 
told,  in  reply,  that  the  plaintiff  was  charged  no  more  than  othe 
This  plainly  referred  to  the  time  of  the  interview,  and  not  to  a  peri 
three  years  prior  thereto.  Tliereforc  I  thought  upon  the  trial,  a 
I  still  think,  that  to  have  permitted  the  jury,  from  such  evidence, 
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impute  to  a  man,  who  has  since  died,  the  frandulent  concealment  of 
discrimination  in  rates  (if  any  existed),  in  the  year  1883,  would  hare 
been  wholly  onjustiflable. 

This  is  a  common-law  action,  based,  not  npon  fraud  or  violation  of 
trust,  bnt  npon  a  breach  of  duty  or  an  implied  undertaking.  As  to 
such  an  action  the  law  seems  to  be  well  settled,  in  accordance  with 
the  judgment  of  this  court  upon  the  demurrer,  that  the  defendant 
cannot  be  deprived  of  the  benefit  of  the  statute  except  upon  proof 
of  actual  fraudulent  concealment,  amounting  to  something  more 
tlian  mere  silence  Armstrong  v.  Milburn,  54  Law  T.  (N.  S.)  247; 
Mitchell  V.  Boffington,  10  Wkly.  Notes  Cas.  361;  Sankey  v.  McElevey, 
104  Pa.  Rt.  265;  Rankin  v.  Woodworth,  3  Pen.  &  W.  48;  Barton  v. 
Dickens,  48  Pa.  St  518;  Campbell's  Adm'rs  v.  Boggs,  Id.  524;  Glenn  v. 
Cuttle,  2  Grant,  Cas.  273;  Fleming  v.  Culbert,  46  Pa.  St.  4ft8;  Funk  v. 
Smith,  6G  Pa.  St  27;  Owen  v.  Savings  Fund,  97  Pa.  St  47;  Binney 
V.  Brown,  116  Pa.  St  169,  9  Atl.  18G;  Rhines'  Adm'rs  v.  Evans,  66 
Pa.  St  192;  Morgan  v.  Tenner,  m  Pa.  St  305.  The  decision  in 
Bailey  v.  Glover,  21  Wall.  342,  when  considered  with  reference  to  the 
facts  and  circumstances  of  that  case,  does  not  appear  to  be  in  con- 
flict with  those  above  cited. 

It  is  not  to  be  inferred  from  anything  that  has  been  said  that  I  am 
of  the  opinion  that  the  plaintiff  adduced  evidence  upon  which,  but 
for  the  plea  of  the  statute,  he  would  have  been  entitled  to  a  submis- 
sion of  the  case  to  the  jury.  Several  additional  questions  were 
raised  and  argued  upon  the  trial,  and  on  the  hearing  of  the  present 
motion,  which,  in  view  of  the  conclusion  I  have  reached  respecting  the 
statute  of  limitations,  it  is  not  necessary  to  discuss.  The  motion  to 
strike  off  the  judgment  of  nonsuit  is  denied. 


C!LAFI.IN  &  KIMBALL  v.  MATHER  ELECTRIC  CO. 

(Circuit  Conrt,  D.  Connecticut    June  20,  1898.) 

Rm  Judicata— Causes  op  Action  Barred. 

Numerous  breaches  of  a  contract  occurred  before  tbe  commencement  of 
an  action,  but  recovery  for  some  of  them  was  then  prevented  by  a  tem- 
porary bar  resulting  from  a  compromise  agreement,  which  afterwards  fell 
through  before  the  trial,  so  that  plaintiff,  by  amendment,  might  have 
Included  them  in  that  action.  Hrhl,  that  the  Judgment  therein  was  a 
complete  bar  to  any  subsequent  recovery. 

This  was  an  action  at  law  by  Clailin  &  Kimball,  an  incorporated 
company,  against  the  Mather  Electric  Company,  to  recover  damages 
for  breach  of  contract  The  case  was  heard  on  demurrer  to  the  com- 
plaint. 

Hnngerford,  Hyde,  Joslyn  &  Gilman,  for  complainant 
Perkins  &  Perkins,  for  defendant 

T0WN8END,  District  Judge.  The  parties  herein  were  at  issue 
in  an  action  at  law  for  damages  for  alleged  breach  of  contract,  which 
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was  tried  on  the  merits,  and  decided  by  the  court.  During 
pendency  of  said  action  plaintiff  brought  this  action  for  other  alle 
breaches  of  said  contract.  The  defendant  alleges  that  the  caust 
action  in  this  suit  is  the  same  as  the  cause  of  action  in  the  first  s 
and  was  included  in  the  issues  therein,  and  that  the  brencht*H  r 
complained  of  occurred  before  the  first  suit  was  brought,  and  mi; 
have  been  determined  therein.  The  plaintiff  replies  that,  when  « 
first  suit  was  brought,  the  parties  had  agreed  to  a  compromise,  wh 
then  operated  as  a  bar  to  an  action,  and  that  afterwards,  said  com] 
mise  agreement  having  fallen  through,  plaintiff  brought  said  8ec< 
suit  for  said  breaches.     Defendant  demurs. 

This  case  presents  the  question  whether,  all  the  alleged  bi-eac 
having  occurred  at  the  commencement  of  the  first  action,  but  ret 
ery  for  some  of  them  being  then  prevented  by  a  temporary  bar, 
plaintiff  should  have  included  said  breaches  in  said  original  acti 
provided  said  bar  was  removed  after  the  action  was  brought, 
before  trial,  and  whether,  having  failed  to  do  so,  his  right  of  act 
therefor  is  barred  by  the  former  judgment.  The  exhaustive  brieft 
counsel  fail  to  show  any  decision  of  this  question.  It  is  thought  t 
this  case  falls  within  the  general  rule  that  a  party  cannot  thas  s 
up  his  causes  of  action.  The  cause  of  action  was  defendant's  bre 
of  an  agreement  to  indemnify  plaintiff  against  all  damages  by  rea 
of  electrical  defects  in  machines  made  by  defendant  for  plaintiff,  i 
sold  by  plaintiff  to  outside  parties.  At  the  time  of  trial  of  the  fon 
action  proof  could  have  been  made  under  an  amendment  to  the  o 
plaint  of  all  the  damages  claimed  by  reason  of  said  breach.  Under 
provisions  of  se<!tion  1050,  Gen.  St.  CJonn.,  damages  accruing  from 
same  cause  of  action  subsequent  to  the  bringing  of  the  suit  may 
recovered  therein.     The  demurrer  is  sustained. 


In  re  BURNS. 
rClrcult  Conrt,  D.  Massiicbusetta.     May  24,  189&) 

ARMT— ENM8TMKNT  OF  M1NOH8. 

Rev.  St.  i  1117,  provldiue  that  uo  minor  shall  l>e  enlisted  or  mostc 
Into  the  military  service  of  the  Uulted  States  without  the  written  cons 
of  his  parents  or  guardian,  prohibits  such  enlistment  Into  the  voluni 
army. 

Petition  for  Writ  of  Habeas  Corpus. 

Scwall  C.  Brackett,  for  petitioner. 
Boyd  B.  Jones,  U.  S.  Atty. 

LOWELL,  District  Judge.  This  is  a  petition  for  a  writ  of  habeas  ( 
pus,  on  which  petition  an  order  of  notice  has  been  issued.  The  fa 
are  agi-t'ed  as  follows:  Malachi  G.  Burns  is  the  son  of  Malachi  Bur 
the  jietitioner.  Malachi  G.  was  born  June  2,  1879,  and  on  May 
189^,  enlisted  and  was  mustered  into  the  Massachusetts  voluut( 
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mUitia,  Company  0,  Ist  regiment,  as  a  private.  On  May  9,  1898,  he 
was  mustered  into  the  service  of  the  United  States  volunteer  army. 
On  the  above  dates  he  was  a  citizen  of  Massachusetts.  The  petitioner 
and  his  wife  did  not  consent  to  the  enlistment  or  mastering  in  of 
Malachi  G.  The  respondent  was  colonel  of  the  Ist  regiment  ^lassa- 
ohusetts  volunteer  militia,  and  is  now  colonel  of  the  regiment  in 
tlie  volunteer  army  of  the  United  States  into  which  Malachi  Q.  was 
mustered.  The  petition  is  based  upon  Bev.  St.  §  1117,  which  is  as 
follows: 

"No  person  under  the  age  of  twenty-one  years  shall  be  enlisted  or  mustered 
into  the  military  service  of  the  United  States  witbont  the  written  consent  of 
his  parents  or  guardians:  provided,  that  such  minor  has  such  parents  or 
guardians  entitled  to  bis  custody  and  control." 

The  district  attorney  contends  that  this  section  is  applicable  only 
to  an  enlistment  or  mustering  into  the  regular  army  of  the  United 
States,  of  which  regular  army  it  is  admitted  that  Maladii  G.  is  not 
a  member.  Section  1117,  which  is  a  re-enactment  of  the  act  of  con- 
gress of  May  15, 1872  (17  Stat.  117),  must,  however,  be  read  in  connec- 
tion with  the  third  article  of  war  {Rev.  St.  §  1342,  art  3)  the  material 
part  of  which  is  as  follows: 

"Every  officer  who  Icnowingly  enlists  or  musters  into  tbe  military  service 
any  nilnor  over  the  age  of  sixteen  years  without  tbe  written  consent  of  bis 
parents  or  guardians,  or  any  minor  under  the  age  of  sixteen  years,  *  •  * 
shall,  upon  conviction,  be  dismissed  from  the  service,  or  suffer  such  other 
punishment  as  a  court-martial  may  direct." 

This  third  article  of  war  is  based,  not  only  upon  the  statute  of  1872, 
above  cited,  but  also  upon  Act  July  4, 1864,  §  5,  and  Act  Mai'ch  3, 1865, 
§  18  (13  Stat.  380,  490),  the  material  parts  of  which  are  as  follows: 

"If  any  officer  of  the  United  States  shall  enlist  or  muster  into  tbe  military 
service  any  person  under  the  age  of  sixteen  years,  with  or  without  the  consent 
of  his  parents  or  guardian,  such  person  so  enlisted  or  recruited  shall  be  im- 
mediately discharged  upon  repayment  of  all  bounties  received,  and  such  re- 
cruiting or  mustering  officer  who  shall  Icnowingly  enlist  any  person  under  six- 
teen years  of  age,  shall  be  dismissed  the  service." 

"Any  officer  who  shall  muster  into  the  military  or  naval  service  of  the  United 
States  *  •  •  any  minor  between  tbe  ages  of  sixteen  and  eighteen  years, 
without  the  consent  of  his  parents  or  guardian.  •  •  •  shall,  upon  conviction 
by  any  court-martial,  be  dishonorably  dismissed  the  service  of  the  United 
States." 

The  titles,  terms,  and  occasions  of  the  acts  of  1864  and  1863  prove 
conclusively  that  their  provisions  just  quoted  apply  to  an  enlistment 
or  to  a  mustering  of  certain  classes  of  minors  into  the  volunteer  array 
of  the  United  States,  as  then  composed,  as  well  as  to  the  enlistment 
of  such  minors  in  the  regular  army.  When  the  act  of  1872  made  it 
unlav^'ful  to  "enlist  or  muster  into  the  military  service"  any  minor 
whatsoever  without  his  parents'  or  guardian's  consent,  the  words 
''military  service"  were  used  therein  with  tlie  same  meaning  these 
words  had  borne  in  the  similar  and  earlier  statutes  just  cited.  And 
so  it  is  an  offense,  under  the  third  article  of  war,  alike  to  enlist  or 
to  muster  into  the  regular  aiiny  and  into  the  volunteer  anny  a  minor 
without  the  consent  requiied.  If  this  act  of  the  officer  is  a  military 
offense  under  the  third  article  of  war,  it  would  be  absurd  to  construe 
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the  identical  words  of  the  closely  related  section  1117  as  appiyi 
only  to  the  regular  army.  Both  proTisions  apply  alike  to  reguU 
and  volnnteers. 

The  opinion  just  expressed  is  confirmed  by  the  use  of  the  woi 
"mustering  into"  in  section  1117.  Though  this  term  is  sometiu 
confused  with  "eulintnient,"  yet  it  has  some  weight  as  an  indicati 
that  a  volunteer  or  militia  force,  rather  than  the  regular  army. 
contemplated  by  its  use.  See  1  Winthr.  Mil.  Law,  p.  760;  5  St 
9;  9  Stat,  GO;  12  Stat,  274,  .326,  339,  489,  620,  It  seems  cl< 
therefore,  that  section  1117  applies  to  the  enlistment  and  musteri 
in  of  Malachi  G.  Bums,  Most  or  all  of  the  cases  cited  upon  the  br 
of  the  district  attorney  were  decided  prior  to  the  act  of  1864,  a 
are  concerned  with  statutes  of  a  scope  quite  different  from  that 
section  1117. 

The  district  attorney  further  contends  that  section  1117,  if 
originally  applied  to  volunteers,  has  been  restricted  to  the  rej 
lar  army  by  the  act  of  congress  of  April  22,  1898.  There  is  noi 
ing  in  that  act,  however,  to  suggest  an  age  limit  in  the  voluntt 
army  differing  from  that  in  the  regular  anny.  Moreover,  there  is 
reference  whatsoever  in  that  act  to  the  age  of  soldiers  of  "the  an 
of  the  United  States,"  so  called,  but  only  to  the  age  of  those  perso 
who,  as  members  of  the  "national  forces,"  are  liable  to  perform  mi 
tary  duty  when  required  by  law  to  do  so.  These  "national  forct 
obviously  correspond  to  the  enrolled  militia  of  Kev.  St.  §  1623,  ai 
1  Stat.  271,  a  force  quite  different  from  the  "organized  and  acti 
land  forces  of  the  United  States"  mentioned  in  section  2  of  the  act 
April  22d,  into  which  Malachi  G.  has  been  mustered.  There 
no  indication  that  previous  legislation  upon  the  age  limit  is  affect 
by  the  last-named  act.  If  it  be  said  that  this  construction  of  t 
statutes,  which  permits  the  parents  or  guardian  of  a  minor  to  pi 
vent  his  enlistment  in  the  active  military  forces  of  the  United  Stat 
unduly  hampers  the  national  government  in  the  prosecution  of  t 
present  war,  it  may  be  answered  that  the  entire  matter  is  with 
the  control  of  congress,  which  can  require  military  service  from  ai 
citizen  of  the  United  States,  whatever  his  age,  and  without  the  co 
sent  of  any  one.  If  the  acts  of  1864  and  1865,  as  amended  by  tl 
act  of  1872,  are  unwise,  they  can  be  rq)ealed  or  modified  at  on< 

Writ  to  issue. 


UNITED  STATES  T.  ROTHSCHILD  et  aL 

(Circuit  Court,  S.  D.  New  York.    May  27,  1898.) 

Ko.  2,684. 

DoTT  ON  Wrapper  Tobacco — ^Perckntaob  Stbtem. 

Except  for  the  purpose  of  imposing  a  penalty  for  Importing  a  bale  oo 
talnlng  more  than  15  per  'cent  of  wrapper  and  less  than  8u  per  cei 
of  filler,  any  percentage  system  Is  abandoned  In  tbe  tariff  act  of  189 
and  all  wrapper  tobacco,  wherever  found,  and  In  whatever  amonnt. 
subject  to  the  duty  of  $1.85  per  pound,  provided  In  paragraph  213  of  sa 
act 
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Appeal  from  a  decision  of  the  board  of  general  appraisers  reversing 
a  decision  of  the  collector  of  the  port  of  New  York  tonching  the  duty 
on  certain  wrapper  tobacco  found  packed  in  bales  of  filler  tobacco, 
but  not  exceeding  5  per  cent,  of  each  bale. 

John  S.  Wise,  for  the  United  States. 
E.  ILQunby,  for  importers. 

LAC50MBE,  Circuit  Judge.  Amid  the  awkward,  tortuous,  and  ob- 
scure phraseology  of  paragraph  24B  of  the  act  of  1883,  one  thing  was 
manifest,  namely,  that,  in  determining  whether  any  particular  leaf 
tobacco  should  pay  a  lower  or  a  higher  rate,  it  would  be  necessary 
to  calculate  a  specified  percentage — of  something.  It  became  abso- 
lutely necessary,  in  order  to  apply  the  rule  prescri^d  in  the  paragraph, 
to  determine  upon  what  base  or  on  what  unit  such  percentage  should 
be  calculated.  In  Falk  v.  Robertson,  137  U.  S.  225,  11  Sup.  Ct  41, 
the  court  had  to  deal  with  an  abnormal,  if  not  a  bogus,  bale;  and  it 
is  not  surprising  that  the  language  used  in  the  opinion  was  not  prac- 
tically of  much  use  when  normal  commercial  bales  came  under  con- 
sideration. The  necessity  of  finding  a  base  number  or  unit  available 
for  such  cases  could  not  be  overlooked.  U.  S.  v.  Blumlein,  6  G.  G.  A. 
142,  55  Fed.  383.  Such  a  unit  was  declared  to  be  the  bale,  and  it  is 
onderstood  that  the  conclusion  upon  that  point  reached  in  that  case 
lias  not  since  been  questioned.  Erhardt  v.  Schroeder,  155  U.  S.  124, 
15  Sup.  Ct  45 ;  U.  S.  v.  Rosenwald,  14  C.  C.  A.  399,  67  Fed.  323.  The 
McKinley  tariff  of  1890,  however,  concededly  abandoned  the  practice 
of  taxing  according  to  percentages.  Under  that  act  it  was  wholly 
unnecessary  to  fix  upon  any  base  number  or  unit  at  all.  Quite  pos- 
sibly, the  percentage  method  was  restored  by  the  Wilson  tariff  of 
1894,  indirectly  by  the  use  of  the  words  "commercially  known";  but 
there  seems  much  force  in  the  suggestion  that,  when  those  words 
were  dropped  out  of  the  Dingley  tariff  of  1897,  the  percentage  system 
dropped  with  them.  ,  Of  course,  if  the  percentage  system  were  aban- 
doned, the  necessity  of  determining  a  unit  or  base  number  ceased 
also,  and  the  decisions  in  the  cases  cited  would  be  no  longer  instruct- 
ive. 

Construing  the  phraseology  of  the  act  of  1897  without  reference  to 
the  earlier  statutes  and  decisions,  the  correct  paraphrase  of  the  para- 
graphs 213  and  214,  so  far  as  they  relate  to  unstenomed  leaf  tobacco, 
may  be  stated  thus: 

"A  duty  of  35  cents  per  pouDd  shall  be  paid  on  (A)  all  leaf  tobacco  not  suita- 
ble for  cigar  wrappers,  and  not  otherwise  provided  for. 

"A  duty  of  one  dollar  and  eighty-five  cents  per  pound  shall  be  paid  on  (A) 
«11  leaf  tobacco  of  any  kind,  and  wherever  grown,  which  may  be  packed  or 
mixed  with  any  other  leaf  tobacco  which  other  tobacco  is  the  product  of  any 
other  country  or  dependency;  (B)  all  leaf  tobacco  not  suitable  for  cigar  wrap- 
pers, which  shall  be  found  to  be  mixed  or  packed  with  more  than  fifteen  per 
cent,  of  tobacco  which  is  suitable  for  cigar  wrappers;  (C)  all  leaf  tobacco 
BQltable  for  cigar  wrappers." 

The  language  used  in  the  act  seems  to  indicate  that  the  draftsman 
has  tried  to  cut  loose  from  earlier  legislation  and  the  decisions  predi- 
cated thereon;  and  the  case  seems  to  be  one  where  the  language  of 
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the  later  act  maj  fairly  be  construed  without  much  rejrard  to 
construction  put  upon  earlier  and  much  more  intricate  phi-aseoli 
I  am  strongly  of  the  opinion  that,  except  for  the  purpose  of  irapo« 
a  penalty  on  any  one  importing  an  abnormal  bale  (i.  e.  as  the  evid* 
shows,  one  with  more  than  15  per  cent,  wrapper,  to  less  than  85 
cent,  filler),  any  percentage  system  is  abandoned  in  this  tariff, 
that  all  wrapper  tobacco,  wherever  found,  and  in  whatever  amoi 
shall  pay  the  higher  rate.  Inasmuch  as  the  case  will  undonbti'dl; 
appealed,  it  seems  unnecessary  to  discuss  the  question  presente< 
any  greater  length.     Decision  reversed,  and  collector  sustained. 


DUNHAM  et  al.  v.  UNITED  STATES. 

(Circuit  Court,  D.  Connecticut.    June  20,  1898.) 

Customs  Duties— Classipicatiom—Rovings  op  Cotton. 

"Kovlngs"  made  of  cotton,  not  commercially  known  as  thread,  but  b 
In  fact  a  cotton  thread,  were  dutiable  nnder  paragraph  250  of  the  a< 
1894,  as  "cotton  thread  in  singles,  not  advanced  beyond  a  condltioi 
singles,  by  grouping  or  twisting  two  or  more  single  yarns";  and  no 
manufactures  of  cotton  not  specially  provided  for,  under  paragraph  2i 

This  was  an  application  by  Austin  Dunham  &  Sons  for  a  review 
the  decision  of  the  board  of  general  appraisers  in  respect  to  the  els 
flcation  for  duty  of  certain  goods  imported  by  them. 

Clomstock  &  Brown,  for  importers. 

C.  W.  Comstock,  for  the  United  States. 

TOWNSEND,  District  Judge  (orally).  The  article  in  questioi 
"rovings"  made  of  cotton.  It  was  assessed  for  duty  under  paragr 
264  of  the  act  of  1894,  as  "manufactures  of  cotton  not  specially  ] 
vided  for";  and  the  importer  protested,  claiming  that  it  was  dutii 
under  paragraph  250  of  said  act,  as  "cotton  thread  in  singles,  not 
vanced  beyond  a  condition  of  singles,  by  grouping  or  twisting  tsvi 
more  single  yarns  together."  The  board  of  appraisers  sui^tai 
the  dassilication  of  the  collector,  and  overruled  the  protest,  and 
importer  appeals. 

This  article  is  not  commercially  known  as  "thread."  It  is,  in  fi 
a  twisted  sliver  of  cotton.  If  still  further  twisted,  it  would  becc 
yarn.  The  testimony  of  the  imjjorter  that  it  is  a  cotton  thread 
fact  is  not  denied  by  any  of  the  witnesses  called  by  the  govemm* 
and  his  testimony  is  supported  by  the  history  of  the  manufacturt 
thread,  by  the  dictionary  definitions,  and  by  the  use  of  the  U 
"thread"  by  congress  in  reference  to  manufactui-es  of  cotton  ck 
If  this  article  was  not  intended  to  be  covered  by  this  provision  of 
statutes  for  cotton  thread,  it  does  not  appear  that  there  would 
anything  on  which  this  provision  could  operate.  The  decision  of 
board  of  general  appraisers  is  reversed. 
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SHOSHONE  MIN.  CO.  ▼.  RT7TTER  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  23,  1868.) 

No.  413. 

L  AoTBRSB  Claixs  to  MmiNO  Land— Jdbisdiotton— Federal  Qobstion. 

A  suit  brought  In  pu-suance  of  Rev.  St.  $  2320,  based  upon  an  adverse 
claim  made  upon  the  filing  of  an  application  for  a  patent  for  mining  ground, 
Is  a  suit  arising  under  the  laws  of  the  United  States,  and  Is  within  the 
Jurisdiction  of  the  circuit  court.    75  Fed.  87,  affirmed. 
2.  Sauk— EQcrrABLE  or  LE«Aii  Actions. 

Suits  brougln  In  pursuance  of  Rev.  St.  $  2326.  to  determine  adverse 
claims  to  mining  ground,  are  In  their  nature  equitable,  and  not  legal,  ac- 
tions.   75  Fed.  37,  affirmed. 
&  Relocation  of  Mintno  Claim— Extesdino  Limits  trNDES  New  Name. 

A  locator  may  relocate  his  mining  claim,  Including  additional  vacant 
ground  unclaimed  by  otliers,  under  a  different  name,  and  convey  it  by  the 
designation  of  the  last  name. 
4.  Right  to  Locate  Mining  Claim— Discovery  of  Lode  or  Vein. 

Seams  containing  mineral-bearing  earth  and  rock,  discovered  on  a  claim 
before  its  location,  were  similar  to  seams  that  had  Induced  other  miners 
to  locate  claims  in  the  same  district,  and  which  by  development  had 
proved  to  be  a  part  of  a  well-defined  lode  or  vein  containing  ore  of  gi-eat 
value.  HM  a  sufficient  compliance  with  Rev.  St.  §  2320,  requiring  the 
discovery  of  a  lode  or  vein  within  the  limits  of  a  claim  before  a  valid 
location  thereof  can  be  made. 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho. 

W.  B.  Heybum,  for  appellant. 

John  R.  McBride  and  Garber  &  Garber,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge.  This  is  a  suit  in  equity  brought  under 
the  provisions  of  section  2326  of  the  Revised  Statutes  to  determine 
the  rights  of  the  respective  parties  to  certain  mining  ground  situated 
in  Yreka  mining  district,  Shoshone  county,  Idaho.  On  August  21, 
1S95,  appellant  applied  for  a  patent  to  the  Shoshone  lode  claim. 
-Appellees  thereafter  filed  their  protest  and  an  adverse  claim  against 
!<ind  application,  and  in  due  time  commenced  this  suit  in  support  of 
their  claim  in  the  circuit  court  of  the  United  States  for  the  district 
of  Idaho.  Both  parties  are  citizens  and  residents  of  the  state  of 
Idaho.  A  demurrer  was  interposed  to  the  complaint,  and  overruled 
by  the  court.  75  Fed.  37.  The  cause  thereafter  came  to  issue,  was 
tried  upon  its  merits,  and  resulted  in  a  decree  in  favor  of  the  appel- 
lees. The  questions  presented  by  the  demurrer  will  be  first  consid- 
ered: 

1.  .\ppellant  claims  that  the  circuit  court  had  no  jurisdiction  to 
try  the  case.  Does  the  complaint  in  this  case  show  upon  its  face  that 
fhe  suit  is  one  arising  under  the  laws  of  the  United  States?  This 
inestion,  under  the  repeated  decisions  of  the  courts  in  this  and  other 
Mrcuits,  has  been,  so  far  as  we  are  advised,  universally  answered  in 
87F.-M. 
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the  affirmative.  Different  grounds  have  been  stated  and  diffei 
reasons  assigned  by  the  various  courts,  but  the  conclusion  has  al^ 
been  the  same, — that  the  circuit  courts  of  the  United  States  I 
jurisdiction  to  try  all  cases  instituted  under  and  by  virtue  of 
provisions  of  section  2326  of  the  Revised  Statutes,  independent  of 
question  of  citizenship  of  the  respective  parties.  Frank  G.  &  S 
Co.  v.  Larimer  M.  &  S.  C!o,,  8  Fed.  724;  Cheesman  v.  Shreve,  37  1 
36;  Doe  v.  Mining  Co.,  43  Fed.  219;  Strasburger  v.  Beecher,  44  ] 
209,  213;  Burke  v.  Mining  Co.,  46  Fed.  644,  646;  Wise  v.  Nixon 
Fed.  3,  6.  But  it  is  argued  by  appellant's  counsel  that  all  of  tl 
decisions  have  been  virtually  overruled  by  the  decision  of  the  supr 
court  in  the  case  of  Bushncll  v.  Mining  Co.,  148  U.  S.  682,  13  Sup 
771.  As  we  understand  the  decision  in  that  case,  no  such  qnes 
as  is  here  presented  was  there  raised,  discussed,  or  decided.  1 
action  was  bronght  in  the  state  court,  tried  in  the  state  court, 
an  appeal  was  taken  to  the  supreme  court  of  the  state;  ixxd  aft( 
petition  for  rehearing  was  filed  the  losing  party  for  the  first  1 
suggested  that  a  federal  question  was  involved,  to  wit,  a  construe 
of  section  2322  of  the  Revised  Statutes.  The  petition  for  rehea 
being  denied,  a  writ  of  error  was  sued  out,  and  the  case  taken  to 
supreme  court  of  the  United  States.  The  writ  of  error  was  there 
missed  upon  the  ground, — to  quote  the  language  of  the  decision 

"The  attempt  to  raise  for  the  first  time  a  federal  question  In  a  petition 
rehearing,  after  judgment,  even  assuming  that  the  petition  presented  any  i 
qnestion.  Is  clearly  too  late.  It  has  been  repeatedly  decided  by  this  court 
a  federal  question,  -when  suggested  for  the  first  time  In  a  petition  foi 
hearing,  after  Judgment,  Is  not  properly  raised,  so  as  to  antborize  this  c 
to  review  the  decision  of  the  highest  court  of  the  state." 

No  question  was  raised  as  to  the  competency  of  the  courts,  eil 
national  or  state,  to  try  a  case  brought  under  the  provisions  of 
tion  2326.  The  only  question  at  issue  there,  under  the  pleadings 
at  the  trial,  was  as  to  the  true  course  of  the  lode  or  vein.  The 
structions  referred  to  in  the  opinion  had  reference  to  that  qnes 
only,  which  was  solely  a  question  of  fact ;  and  the  court  said  thai 
federal  question  was  involved, — that  is,  that  no  qnestion  was  ra 
which  called  for  any  construction  of  section  2322.  The  other  i 
sions  that  we  have  cited  go  directly  to  the^oint  raised  in  this  c 
In  Burke  v.  Mining  Co.,  46  Fed.  644,  640,  the  court  said: 

"It  is  claimed  on  one  side,  and  denied  on  the  other,  that  this  suit,  ha 
been  bronght  to  determine  the  title  to  a  mining  claim,  in  pursuance  to 
requirements  of  section  2326  of  tho  Revised  Statutes,  as  amended  In  Ma 
1S81  (1  Supp.  Rev.  St.  p.  Cd*),  Is  for  that  reason  a  suit  arising  under  the  I 
of  the  United  States,  within  the  meaning  of  the  statute  giving  Jurlsdic 
on  that  gi'ound,  Irrespective  of  the  character  of  the  questions  Involved  io 
litigation.  It  seems  to  us  that  all  the  authorities,  as  they  nojv  stand,  I 
determined  the  question  In  favor  of  the  affirmative  of  this  proposition." 

In  Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  301,  which  was  a  i 
bronght  in  the  circuit  court  of  the  United  States  for  the  distric 
Colorado  in  support  of  an  adverse  claim  under  the  provisions  of 
tion  2326  of  the  Revised  Statutes,  the  court  disposed  of  the  case  u 
its  merits,  and  it  is  certainly  fair  to  assume  that  it  had  no  doubt! 
to  its  jurisdiction  in  the  premises.     In  Chambers  r.  Harrington, 
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U.  S.  350,  4  Sup.  Ct.  428,  it  was  claimed  that  a  judgment  rendered  in 
a  suit  brought  under  the  provisions  of  section  2326  of  the  Revised 
Statutes  was  not  subject  to  review  in  the  supreme  court     The  court 

gaid: 

"Bnt  it  Is  apparent  that  the  statnte-  requires  a  judicial  proceeding  in  a 
competent  court.  What  is  a  competent  court  Is  not  Bpeciflcally  stated,  but 
It  ondoubtedlr  means  a  court  of  general  Jurisdiction,  whether  It  be  a  state 
court  or  a  federal  court;  and  as  the  very  essence  of  the  trial  is  to  determine 
rights  by  a  regular  procedure  In  such  court,  after  the  usual  methods,  which 
rights  are  dependent  on  the  laws  of  the  United  States,  we  see  no  reason  why, 
if  the  amount  in  controrersy  Is  sufficient  In  a  case  tried  In  a  court  of  the 
Onlted  States,  or  the  proper  case  Is  made  on  a  writ  of  error  to  a  state  court, 
the  judgment  may  not  be  brought  to  this  court  for  review,  as  in  other  similar 


The  proceedings  required  to  be  commenced,  under  the  provisions 
of  section  2326,  in  a  court  of  competent  jurisdiction,  may  be  brought 
either  in  the  state  or  national  courts,  at  law  or  in  equity,  as  the  facts 
may  warrant;  but  section  2326  does  not  confer  any  special  jurisdic- 
tion on  the  state  courts.  'WTien  the  suits  are  brought  and  tried  in 
the  state  courts,  they  are  subject  to  the  provisions  of  the  state  stat- 
utes in  relation  to  such  cases,  and  the  courts  proceed  in  the  manner 
prescribed  by  such  statutes.  The  proceedings  in  the  national  courts 
are  regulated  by  the  provisions  of  section  2326,  as  will  more  fully 
appear  in  the  consideration  of  the  next  -question  involved  herein.  In 
several  Pacific  Coast  states,  statutes  have  been  passed  for  the  pur- 
pose of  supplementing  the  provisions  of  section  2326,  and  the  cases, 
when  tried  in  the  courts  of  such  states,  are  controlled  by  such  stat- 
utes, independent  of  any  other  provisions  of  the  state  statutes.  Rose 
V.  Mining  Co.,  17  Nev.  25,  52,  27  Pac.  1105;  2  Lindl.  Mines,  §§  754,  755, 
and  authorities  there  cited.  In  Steel  v.  Mining  Co.,  18  Nev.  87,  1 
Pac  450,  the  court  said: 

"These  actions  may  be  brought  by  the  plaintiff,  whether  he  Is  In  or  out  of 
possession  of  the  mining  ground  in  controversy;  and  the  only  sensible  con- 
stmetlon  of  the  law  Is  that  each  party  must  prove  bis  claim  to  the  premises 
In  dispute,  and  that  the  better  claim  must  prevail." 

Now,  if  there  were  no  statute  of  the  state  specially  providing  for 
the  trial  of  this  class  of  cases,  it  might  be  that  the  state  courts 
would  not  be  able  in  all  cases  to  try  questions  required  to  be  heard 
and  determined  by  section  2326,  as  amended.  But,  be  that  as  it 
may,  onr  conclusion  is  that,  upon  reason  and  authority,  the  circuit 
courts  of  the  United  States  have  jurisdiction  to  hear  and  determine 
the  respective  rights  of  the  parties  in  controversies  arising  under  the 
provisions  of  section  2326,  if  the  property  in  controversy  exceeds  in 
value  the  sum  of  |2,000,  independent  of  the  question  of  the  citizen- 
ship of  the  respective  parties,  or  of  the  fact  as  to  whether  or  not  the 
case  presents  any  federal  question  involving  the  construction  of  any 
other  provision  of  the  laws  of  the  United  States.  In  other  words, 
that  a  circuit  court  of  the  United  States  is  "a  court  of  competent  ju- 
risdiction" to  try  snch  cases,  vrithin  the  meaning  of  those  words  as 
used  in  said  statute. 

2.  The  next  point  raised  by  the  demurrer  is  "that  it  appears  on  the 
face  of  the  bill  that  the  plaintiff  has  an  adequate  remedy  at  law." 
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The  bill,  among  other  things,  alleges  that  the  complainants  long  p 
to  August  20,  1895,  were,  "ever  since  have  been,  and  now  are 
owners  (subject  only  to  the  paramount  title  of  the  United  Sta 
and  in  the  possession  of  that  certain  mine  and  mining  claim  i 
taining  a  lode  of  rock  in  place,  bearing  silver,  lead,  and  other  v 
able  minerals  and  metals,  situate'  in  Yreka  mining  district,  Shosh 
county,  state  of  Idaho,  called  the  'Kirby  Fraction  Lode  and  Mii 
Claim,'"  which  is  particularly  described  by  metes  and  bounds;  I 
the  defendant,  claiming  to  be  the  owner  of  an  alleged  adjacent  i 
ing  claim,  called  the  "Shoshone  Mining  Claim,"  on  or  alwut  the  — 
day  of  August,  181(o,  wrongfully  caused  said  Shoshone  mining  cl 
to  be  so  surveyed  as  to  crop  upon  and  overlap  the  siiid  Kirby  F 
tion  lode  mining  claim,  and  to  include  a  portion  thereof,  whic 
particularly  described  in  the  bill;  that  on  or  about  the  24th  da; 
August,  1895,  the  said  defendant  applied  for  a  United  States  pai 
at  the  proper  land  office;  "that  in  and  by  said  application  for  pai 
the  defendant  set  up  and  wrongfully  alleged  that  it  was  the  ow 
and  in  possession  of  the  whole  of  said  Shoshone  mining  claim, 
elusive  of  the  premise's  last  above  described,  and  of  the  lode  ther 
part  of  the  Kirby  Fraction  lode  and  mining  claim,  and  the-  prop 
and  in  the  possession  of  the  complainants."  The  proceeding 
quired,  authorized,  and  directed  by  section  2320  of  the  Revised  F 
ntes  has  no  specific  relation  whatever  to  the  action  of  ejectment 
to  any  other  common-law  action.  The  object  of  the  proceeding  is 
determination  of  the  contest  in  the  land  office,  as  to  which  of 
parties,  if  either,  is  entitled  to  receive  a  patent  from  the  governm 
— ^a  right  which  arises  out  of  a  full  compliance  with  the  laws  of  ( 
gress  for  the  acquisition  of  a  government  patent  for  mineral  laj 
The  proceedings  are  purely  statutory,  and  their  inception  is  in 
land  office,  not  in  the  courts  where  the  suit  is  commenced.  As 
said  in  Wolverton  v.  Nichols,  119  U.  S.  485,  488.  7  Sup.  Ct.  289,  29] 

"Tbe  proceedings  In  this  case  commeuctHl  by  the  assertion  of  the  defendj 
claim  to  have  a  patent  Issue  to  them  for  the  land  in  controversy.  Thf 
step  was  the  filing  of  an  adverse  claim  by  the  plaintiffs  in  the  laud  ol 
and  the  present  suit  is  but  a  continuation  of  those  proceedings,  prescr 
by  the  laws  of  the  United  States  to  have  a  determination  of  the  questloi 
to  which  of  the  contesting  parties  is  entitled  to  tbe  patent  The  act  of 
gress  requires  that  the  certified  copy  of  the  Judgment  of  the  court  shall  be  : 
In  the  land  office,  and  shall  be  there  conclusive.  And  we  must  keep  this  n 
purpose  of  the  action  In  view,  In  any  decision  made  with  rejiard  to  the  ri{ 
of  the  parties." 

WTiatever  may  be  said  of  the  nature  and  character  of  these  proc( 
ings  when  tried  in  the  state  courts,  where  the  statutes  have,  as 
the  forms  of  action,  abolished  the  distinction  whi<h  exists  in 
national  courts  between  law  and  equity,  it  must,  we  think,  be  ( 
ceded  that  such  proceedings  are  of  an  equitable  nature,  and,  wl 
brought  in  the  national  courts,  are  to  be  tried  as  equity  cases.  ' 
mere  fact  tliat  in  certain  cases  an  action  at  law  has  been  deer 
sufficient  does  not  change  the  equit.able  character  of  the  suit.  ' 
suit  is  brought  for  special  relief,  and  the  judgment  required  to 
entered  is  such  as  a  court  exercising  jurisdiction  in  equity  ali 
could  render.     This  is  clearly  shown  liy  the  court  in  Hanuner  v.  .M 
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in?  Ck>.,  130  U.  S.  291,  296,  9  Sup.  Ct.  548,  where  the  court,  in  the 
course  of  its  opinion,  following  the  views  expressed  in  Baaey  v.  Galla- 
gher, 20  Wall.  «70,  679,  said: 

"The  suitor,  whatever  relief  he  may  ask,  Is  required  to  state  In  ordinary, 
concise  lanjiaage,  the  facts  of  his  case,  upon  which  he  Invokes  the  judgment  of 
the  court:  but  the  consideration  which  the  court  will  give  to  the  (luestions 
raised  by  the  pleadings  when  the  case  Is  called  for  trial  or  hearing— whether  it 
will  submit  them  to  a  Jury,  or  pass  upon  them  without  any  such  Intervention- 
must  depend  upon  the  Jurisdiction  which  Is  to  be  exercised.  If  the  remedy 
sought  be  a  legal  one,  a  Jury  is  osst-ntlal,  unless  waived  by  the  stipnUttlon 
of  the  partlefl;  but,  if  the  remedy  sought  be  equitable,  the  court  Is  not  bound 
to  call  a  Jury,  and,  if  It  does  call  one.  it  is  only  for  the  purpose  of  enlightening 
its  conscience,  and  not  to  control  Its  Judgment.  The  decree  which  it  must 
render  upon  the  law  and  the  facts  must  proceed  from  its  own  Judgment  re- 
specting them,  and  not  from  the  Judgment  of  others.  The  court  might  there- 
fore have  heard  this  case  and  dis[)osed  of  the  issues  without  the  Intervention 
of  a  jury,  but.  It  having  called  a  Jury,  the  trial  was  conducted  In  the  same  man- 
ner as  a  trial  of  an  Issue  at  law.  Such  is  the  practice  under  the  system  of 
procedure  In  the  territory"  (of  Montana). 

The  determination  of  the  rit^hts  of  the  parties,  as  required  by  sec- 
tion 2326,  as  we  have  already  said,  is  not  necessarily  the  subject  of  a 
conunon-law  action;  and  a  trial  thereof  on  the  equity  side  of  the  coui-t 
is  certainly  not  a  violation  of  the  provisions  of  the  constitution,  which 
declares  that  the  right  of  trial  by  jnrj'  shall  be  secured  to  all  and  re- 
main in\iolate  forever.  The  equity  jurisdiction  of  the  United  States 
courts  is  not  controlled  by  state  legislation.  In  Perego  v.  Dodge,  163 
U.  S.  160,  16  Sup.  Ct.  971,  the  court  held  that  the  amendatory  act 
of  March  8,  1881  (21  Stat  505),  was  not  intended  to  require,  and 
does  not  require,  all  suits  brought  under  section  2.326  to  be  actions 
at  law,  and  to  be  tried  by  a  jury.  In  the  course  of  the  opinion,  in 
reference  to  sections  2325  and  2826  the  court  said : 

"Thus,  the  determination  of  the  right  of  possession  as  between  the  parties 
is  referred  to  a  court  of  competent  Jurisdiction,  In  aid  of  the  land  office,  but  the 
form  of  action  Is  not  provided  for  by  the  statute;  and  apparently  an  action 
at  law  or  a  suit  in  equity  would  He,  as  either  might  be  appropriate  under  the 
nartlcnlar  circumstances,— an  action  to  recover  possession  when  plaintiff  is 
oat  of  possession,  and  a  suit  to  quiet  title  when  he  Is  in  possession." 

The  courts  in  this  circuit  have  frequently  entertained  jurisdiction 
of  suits  in  equity  instituted  under  the  provisions  of  section  2326. 
In  Doe  V.  Mining  Co.,  43  Fed.  219,  there  is  a  clear  enunciation  of  the 
principles  applicable  to  this  case,  substantially  in  accord  with  the 
views  herein  stated.  That  case  was  aflBrmed  in  this  court  in  17  C. 
C.  A.  190,  70  Fed.  458,  462.  In  Preston  v.  Hunter,  15  C.  C.  A.  148,  67 
Fed.  996,  counsel,  being  in  doubt  as  to  whether  the  suit  should  be 
classed  as  one  in  equity  or  an  action  at  law,  sent  up  two  transcripts, — 
one  upon  appeal,  as  required  in  equity  suits;  the  other  upon  writ 
of  error,  as  required  in  actions  at  law.  This  court,  without  any  dis- 
coasion  of  the  question,  considered  the  case  as  an  equity  suit.  It 
follows  from  the  views  herein  expressed  that  the  court  did  not  err 
in  overruling  the  demurrer  to  the  bill. 

3.  Tliis  brings  us  to  a  consideration  of  the  case  upon  its  merits.  It 
appears  from  the  record  that  appellees  first  located  a  claim  on  a 
portion  of  the  ground  in  dispute,  under  the  name  of  the  "Edith  Min- 
ing Claim,"  and  recorded  the  same;  that  thereafter,  before  any  right  of 
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the  appellant  was  made  to  the  ground,  the  locators  of  the  Kirby  Fi 
tion  mining  claim  made  a  location  "on  top  of  the  Edith,"  and  t 
included  more  ground.  These  locations  were  made  by  the  same  j 
ties.  The  Edith  was  located  June  10,  1886,  embracing  1,200  I 
on  the  lode;  the  Kirby,  on  July  11.  1886,  claiming  1,400  feet.  Ja 
.Tobns,  one  of  the  locators,  testified  that  after  the  location  of 
Edith  he  found  more  ground,  "and  located  another  claim  right  ovei 
It  was  all  our  property,  anyhow,  so  we  located  over  it, — right  over 
top  of  the  Edith.  The  location  of  the  Edith  was  completed  bel 
the  Kirby  was  located.  •  •  •  i  intended  to  hold  both  the  E( 
and  Kirby  locations."  In  the  conyeyances  made  by  the  locators,  t 
mentioned  the  Edith  as  well  as  the  Kirby  claim.  Upon  these  fi 
appellant  contends  that,  if  the  Edith  location  was  valid,  the  Ki 
location  is  void;  that  the  appellees  cannot  recover  upon  the  E( 
title,  because  they  have  not  set  up  any  title  to  that  claim  in  tl 
bill;  that  they  cannot  recover  upon  the  Kirby  title  wthout  show 
an  abandonment  of  the  Edith  location.  In  considering  these  qi 
tions  it  must  be  remembered  that  the  Kirby  was  located  long  prio: 
the  Shoshone  claim.  The  evidence  does  not  show  that  the  groi 
covered  by  the  Edith  location  was  intended  to  be  abandoned,  bu 
does  show  that  the  original  locators  of  the  Edith  concluded  to  cha 
the  boundaries  by  adding  more  ground,  and  gave  a  new  name  to  tl 
claim.  The  locators  had  the  right  to  do  this,  as  long  as  they  did 
interfere  with  the  rights  of  other  parties.  The  fact  that  the  Ec 
was  mentioned  in  the  conveyances  does  not  prove  that  the  par 
relied  upon  the  title  under  that  name.  A  conveyance  of  the  stoi 
by  metes  and  bounds,  by  any  name  of  the  claim,  would  be  valid  i 
effective.  The  name  is  generally  used  to  designate  or  identify 
claim,  but  it  may  be  designated  or  identified  by  the  use  of  one, 
more  than  one,  name,  if  it  is  known  or  called  by  different  nan 
There  is  no  statute,  law,  rule,  or  regulation  which  prevents  local 
of  mining  claims  from  relocating  their  own  claim,  and  including 
ditional  vacant  ground,  unclaimed  by  other  parties,  under  a  differ 
name,  and  convenng  it  by  the  designation  of  the  last  name. 
Weill  V.  Mining  Co..  11  Nev.  200,  210,  where  the  facts  were  in  8( 
respects  similar  to  the  case  in  hand,  there  were  two  locations  m; 
by  the  same  parties,  known,  respectively,  as  the  "Boston"  and 
"Lucerne."  The  Boston  was  located  nrior,  and  the  Lucerne  sul 
qnent.  to  the  location  of  the  Waller's  Defeat,  owned  by  the  plain 
The  question  was  whether  the  defendant  obtained  any  title  to 
Boston  ground  under  a  deed  conveving  the  same  by  the  name  of 
"Lucerne  Company's  Claims."     The  court  said: 

"If  the  Boston  notice  and  the  Ijuoerne  nntiee  wore  posted  upon  and  claii 
the  same  lode,  a  conveyanoe  of  his  Interest  in  tlie  lode  necessarily  conveyed 
interest  in  both  localious,  aiid  It  was  iumiateriiU  by  what  particular  name 
designated  It.    Phillpotts  v.  Blasdcl,  8  Xev.  01." 

4.  It  is  next  claimed  that  there  was  no  snflQcient  discovery  nu 
of  any  mineral,  lode,  or  vein  at  the  time  the  Kirby  claim  was  local 
and  that  for  that  i-eason  the  Kirby  location  was  absolutely  void.  1 
on  this  point  there  is  some  couHict  in  the  evidence,  but  the  weight  i 
preponderance,  in  its  entirety,  clearly  shows  that  at  the  time  the  lo 
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tion  was  made  the  locators  had  discoTered  a  Tein,  or  seams  of  rock  in 
place,  bearing  minerals.  The  discovery  was  made  in  running  a  tnn- 
jiel,  where  small  seams  of  iron  oxide,  quartz,  and  small  quantities  of 
carbonate  of  lead  were  found,  two  or  three  inches  wide.  These 
indications  were  of  such  character  as  miners  in  tliat  district  would 
follow  in  the  expectation  of  finding  ore,  and  such  as  would  justify 
miners  in  woi^ing  a  claim  for  that  purpose.  The  rock  in  these  seams 
was  different  from  the  country  rock,  and  was  of  such  character  as  is 
designated  by  the  witnesses,  who  were  practical  miners,  "as  a  vein 
containing  rock  in  place,  bearing  minerals."  These  facts  show  that 
the  location  was  made  in  good  faith,  and  not  "simply  upon  a  con- 
jectural or  imaginary  existence  of  a  vein  or  lode,"  which  cannot  be 
permitted.  King  v.  Mining  Co.,  152  U.  S.  222,  227,  14  Sup.  Ct.  510. 
The  seams,  containing  mineral-bearing  earth  androck,  which  were  dis- 
covered before  the  location  was  made,  were  similar  in  their  character 
to  the  seams  or  veins  of  mineral  matter  that  had  induced  other 
miners  to  locate  claims  in  the  same  district,  which  by  continued  de- 
velopments thereon  had  resulted  in  establishing  the  fact  that  the 
seams,  as  depth  was  obtained  thereon,  were  found  to  be  a  part  of  a 
well-defined  lode  or  vein  containing  ore  of  great  value.  The  discoA'- 
eiy  made  at  the  time  of  the  Kirby  location  was  therefore  such  as  to 
justify  a  belief  as  to  the  existence  of  such  a  lode  or  vein  within  the 
limits  of  the  ground  located.  Erhardt  v.  Boaro,  113  U.  S.  528,  536, 
5  Sup.  Ct.  560.  The  subsequent  developments  made  after  the  claim 
was  located,  and  before  the  location  of  the  Shoshone,  show  more 
clearly  the  existence  of  a  lode  or  vein.  We  are  of  opinion  that  the 
testimony  on  behalf  of  appellees  is  sufficient  to  show  a  compliance 
with  the  provisions  of  section  2320.  which  requires  that  there  must  be 
a  discovery  of  a  vein  or  lode  within  the  limits  of  the  clainf  before  a 
valid  location  thereof  can  be  made.  In  Book  v.  Mining  Co.,  58  Fed. 
106,  120,  the  court,  in  construing  this  section  of  the  statute,  said : 

"The  words  Vein  or  lode,'  In  the  last  clause  of  this  statnte.  wore  evidently 
Intended  to  apply  to  such  veins  or  lodes  as  were  'described  In  the  first  section, 
and  to  have  the  same  meanlo);,  viz.  a  vein  or  lode  'of  qiiartz  or  other  rock  In 
place  bearlnfr  gold,  silver,"  etc.  This  statute  was  Intended  to  bo  lH>ernl  and 
broad  enough  to  apply  to  any  kind  of  a  lode  or  vein  of  quartz  or  other  rock 
bearing  mineral.  In  whatever  kind,  character,  or  formation  the  mineral  mlprht 
be  found.  It  should  be  so  constnied  as  to  protect  locators  of  mining  claims, 
who  have  discovered  rock  In  place,  bearing  any  of  the  precious  metals  named 
therein,  sufficient  to  Justify  the  locators  in  e.vpendlng  their  time  and  money 
In  prospecting  and  developing  the  ground  located.  It  must  be  borne  in  mind 
that  the  veins  and  lodes  are  not  always  of  the  same  character.  In  some  mining 
districts  the  veins,  lodes,  and  ore  deposits  are  so  well  and  clearly  defined  as 
to  avoid  any  questions  being  raised.  In  other  localities  the  mineral  is  found  in 
seams,  narrow  crevices,  cracks,  or  fissures  In  the  earth,  the  precise  extent  and 
character  of  which  cannot  be  fully  ascertained  until  expensive  explorations 
are  made,  and  the  continuity  of  the  ore  and  existence  of  the  rock  in  place. 
bearing  mineral.  Is  established.  It  never  was  Intended  that  the  locator  of  a 
mining  claim  must  determine  all  these  facts  before  he  would  be  entitled,  under 
the  law,  to  make  a  valid  location.  Every  vein  or  lode  Is  liable  to  have  barren 
spots  and  narrow  places,  as  well  as  rich  chimneys  and  pay  chutes,  or  large 
deposits  of  valuable  ore.  When  the  locator  finds  rock  In  place,  containing 
mineral,  he  has  made  a  discovery,  within  the  meaning  of  the  statute,  whether 
the  rock  or  earth  Is  rich  or  poor,  whether  it  assays  high  or  low.  It  Is  the  find- 
ing of  the  mineral  In  the  rock  In  place,  as  distinguislied  from  float  rock,  that 
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constitutes  the  discovery,  and  warrants  the  prospector  In  making  a  loc: 
of  a  mining  claim." 

See,  alao,  Migeon  v.  Railway  Co.,  44  U.  8.  App.  724,  737,  23  C.  C 
156,  and  77  Fed.  249;  McShane  v.  Kenkle,  18  Mont.  208,  44  Pac. ! 
Bonner  v.  Meikle,  82  Fed.  697,  703. 

The  purpose  of  the  statute  in  requiring  that  ''no  location  of  a  i 
ing  claim  shall  be  made  until  the  discover^'  of  a  vein  or  lode  wi 
the  limits  of  the  claim  located"  was  to  prevent  frauds  upon  the 
ernment  by  persons  attempting  to  acquire  patents  to  land  not  min 
in  its  character.     But  as  was  said  in  Bonner  \.  Meikle,  supra: 

"It  was  nerer  Intended  that  the  court  should  weigh  scales  to  detcrmint 
Talne  of  mineral  found,  as  between  a  prior  and  subsequent  locator  of  &  mi 
claim,  on  the  same  lode." 

The  location  of  the  Kirby  was  made  in  1886.  The  discover, 
mineral  then  made  was  sufficient  to  induce  the  locators  and  t 
grantees  to  perform  the  amount  of  annual  labor  thereon  as  requ 
by  the  mining  laws;  to  expend  their  time  and  money  in  prosecu 
the  work  thereon,  in  the  belief  and  expectation  of  finding  ore  of  pr 
able  value  therein.  The  location  of  the  Shoshone  was  not  d 
until  1895.  There  is  no  good  reason  why  the  owners  of  the  K 
should  be  deprived  of  the  discoveries  made  by  them  in  prosecn 
the  work  thereon  after  the  location  was  made,  and  prior  to  the  i 
of  the  location  of  the  Shoshone  claim.  The  court  did  not  err  in 
mitting  the  testimony  upon  this  point.  North  Noonday  Min.  C 
Orient  Min.  Co.,  1  Fed.  522,  531;  Jupiter  Min.  Co.  v.  Bodie  Coi 
Min.  Co.,  11  Fed.  666,  676;  Strepey  v.  Stark.  7  Colo.  614.  5  Pac. 
ZoUars  v,  Evans,  6  Fed.  172, 175;  Patchen  v.  Keeley,  19  Nev.  405, 
14  Pac.  347. 

5.  We^ve  examined  the  objections  made  and  exceptions  takei 
appellant  to  certain  rulings  of  the  court  at  the  trial  with  refen 
to  the  annual  assessment  work  done  upon  the  Kirby  claim  in 
years  1895  and  1896,  and  find  no  error  therein. 

6.  Another  case  between  the  same  parties  was  commenci'd  in 
state  court,  removed  to  the  United  States  circuit  court,  and  tl 
tried  as  an  equity  suit,  and,  as  it  involved  the  title  to  the  same  mii 
ground,  was  consolidated,  for  the  purpose  of  this  appeal,  with 
case  above  disposed  of.  In  the  case  brought  in  the  state  court, 
pellant  claimed  title  to  the  mining  ground  under  the  Ibex  locat 
The  facts  and  circurnslaiices  as  to  the  location  of  the  Ibex  claim 
subsLantially  the  same  as  those  pertaining  to  the  Shoshone  ch 
Having  arrived  at  tlie  conclusion  that  the  Kirby  claim  was  a  v 
location,  and  it  being  prior  in  point  of  time  to  the  others,  it  becoi 
unnecessary  to  notice  any  of  the  questions  raised  concerning 
Shoshone  or  Ibex  locations.  The  other  questions  are  tlie  8am( 
both  cases.     The  decree  in  each  case  is  afiirmed,  with  costs. 

GILBERT,  Circuit  Judge  (dissenting^.     In  dissenting  from  t 
portion  of  the  opinion  which  deals  with  the  question  of  the  juris 
tion,  I  am  guided  solely  by  what  I  conceive  to  be  the  purport  of 
decision  of  the  supreme  court  in  the  case  of  Bushnell  v.  Suieltiug 
148  U.  8.  682,  13  Sup.  Ct.  771.     I  am  unable  to  concur  in  the  v 
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ily  point  decided  in  that  ease  was  that  the  suggestion  of  a 
jstion  in  a  petition  for  rehearing  after  judgment  comes  too. 
>  jurisdiction  of  the  supreme  court  in  that  case  was  invoked 
grounds:  First,  that  a  federal  question  was  presented 
ileadings  in  the  case  and  the  instructions  to  the  jury,  since 
ise  arising  under  section  232G  of  the  Revised  Statutes;  and, 
it  a  federal  question  was  specially  pi-esented  in  the  petition 
ing  which  was"  filed  in  the  supreme  court  of  the  state  of 
asserting  rights  under  section  2322.  The  first  question 
•nt  in  the  case,  and  appeared  upon  the  face  of  the  record. 
I  no  presentation  by  petition  or  otherwise.  It  was  in  pass- 
he  second  question  that  the  court  ruled  that  the  attempt 
r  the  first  time  a  federal  question  in  such  a  petition,  after 
was  too  late.     But  in  dealing  with  the  other  question  the 

aly  manifest  tlutt  neither  the  pleadings  nor  the  InstrnctionB  Riven 
present  any  federal  qnestion,  and  np  examination  of  tbe  opinion 
me  court  affirming  the  action  of  the  trial  court  as  to  instructions 
i\l  as  its  refusal  to  give  instructions  asked  by  the  defendants  he- 
dlsclose  the  presence  of  any  federal  question.  It  does  not  appear 
jord  th.at  any  right,  privilege,  or  immunity  under  the  constitution 
le  United  States  was  specially  set  up  or  claimed  by  the  defendant 
at  any  such  right  was  deuied  them,  or  was  even  passed  upon  by 
!  court  of  the  state;  nor  does  It  appear,  from  anything  disclosed 
1,  that  the  necessary  effect  in  law  of  the  Judgment  was  the  denial 
claimed  under  the  laws  of  the  United  States.  The  decision  of  the 
irt  of  Colorado  in  no  way  brought  Into  question  the  validity,  or 
iction,  of  any  federal  statute,  and  It  certainly  did  not  deny  to  the 
error  any  right  arising  oiit  of  the  construction  of  the  federal  stat- 
ing upon  that  question  the  court  had  under  consideration 
[uestion  which  is  before  us  in  the  case  at  bar,  namely, 
le  fact  that  a  case  arises  under  sectioa  2326  presents,  of 
estion  of  the  construction  of  a  law  of  congress.  The  court 
leld  that  the  pleadings  suggested  no  federal  question.  The 
n  that  case  contained  the  necessary  averments  and  issues 
ne  the  rights  of  the  contesting  claimants  under  section 
so  distinctly  appears  from  the  opinion.  In  that  respect 
I  identical  with  the  case  before  us.  In  the  present  case 
)  suggestion  of  a  federal  question,  unless  it  be  in  the  fact 
jleadings  raise  an  issue  under  section  2.320.  The  other 
ivhicli  the  record  contains  are  similar  to  those  which  were 
to  the  jury  in  Bushnell  v.  Smelting  Co.  Tlie  language 
:ed  from  the  opinion  in  that  case  applies  with  equal  pro- 
ie  case  at  bar.  I  find  no  allegation  in  the  bill  in  the 
Be  which  suggests  that  a  question  arises  under  a  federal 
that  the  right  of  either  party  to  the  suit  will  depend  ujjon 
retation  to  be  given  to  such  a  statute.  If  there  was  no 
estion  in  the  case  of  Bushnell  v.  Smelting  Co.,  there  is 
is.  The  decisions  in  that  case  and  in  other  recent  cases 
reme  court  have  established  the  doctrine  that  the  United 
mit  courts  cannot  entertain  jurisdiction  of  a  cause  upan 
1  that  it  presents  a  question  of  a  federal  nature  unless  it 
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clearly  appears  from  the  averments  of  the  complaiut  or  the  dec! 
tion  that  in  the  progress  of  the  trial,  and  preliminary  to  an  adjiu 
tiou,  the  right  of  the  one  or  the  other  of  the  parties  to  the  cor 
versy  will  depend  upon  the  construction  to  be  given  by  the  com 
some  provision  of  the  constitution,  laws,  or  treaties  of  the  Un 
States.  Metcalf  v.  Watertown,  128  U.  S.  586.  9  Sup.  CL  173;  Mii 
Co.  V.  Turck,  I.jO  U.  S.  138,  14  Sup.  Ct.  35;  Tennessee  v.  Unio 
Planters'  Bank,  152  U.  S.  454,  14  Sui>.  Ct.  654;  Chappell  v.  Mi 
worth.  155  U.  S.  102,  15  Sup.  Ct.  34.  The  cases  of  Jackson  v.  I 
and  Chambers  v.  Harrington,  cited  in  the  opinion  of  the  majorit 
the  court,  are  not  in  conflict  wit  h  the  foregoing  views  of  the  pur 
and  effect  of  the  decision  in  Bushuell  v.  Smelting  Co.  In  JacI 
7.  Boby  no  question  of  the  jurisdiction  was  raised,  and  it  ma; 
assumed  that  the  case  was  one  of  which  the  court  had  cogniza 
either  upon  the  ground  of  the  diverse  citizenship  of  the  parties,  or 
federal  question  suggested  by  the  pleadings.  The  case  of  Cham 
V.  Harrington  was  in  the  supreme  court  upon  appeal  from  a  t 
torial  supreme  court,  and  hence  no  question  of  the  jurisdiction  ci 
arise.  The  language  of  the  court  in  that  case,  "And  as  the 
essence  of  the  trial  is  to  deteiniine  rights  by  a  regular  proce<lur 
such  court,  after  the  usual  methods,  which  rights  are  dependent 
the  laws  of  the  United  States,  we  see  no  reason  why,  if  the  amoun 
controversy  is  sufficient  in  a  case  tried  in  a  court  of  the  Un 
States,  or  the  proper  case  is  made  on  a  writ  of  error  to  a  state  ct 
the  judgment  may  not  be  brought  to  this  court  for  renew,  as  in  o 
similar  cases,"  is  not  inconsistent  with  the  view  that,  in  order 
the  case  made  shall  be  one  of  federal  cognizance,  the  jnrisdic 
must  be  made  to  appear  by  a  proper  averment  pointing  to  the  sta 
which  the  court  shall  be  called  upon  to  construe.  And  if,  ind 
any  expression  of  the  court  found  in  the  language  bo  quoted  cai 
construed  as  countenancing  a  different  doctrine,  it  is  certainly 
credited  by  the  later  decisions  of  the  supreme  court  to  which  refen 
has  been  made  above. 


BURDEN  CENTRAL  SUGAR-REFINING  CO.  T.   FERRIS   SUGAB-k 

CO.,  Limited,  et  al. 

(Circuit  Court  of  Appeals,  Fiftb  Circnit     AprU  12,  1898.) 

No.  684. 

CocNSRTi  Pees— Sdit  aoainst  Ikbolvent  Corporations — Patmknt  moM  < 
EBAi.  Fund. 

The  solicitors  for  a  creditor  commenced  a  suit  against  an  Inaolvent  cc 
ration,  In  its  behalf,  and  In  behalf  of  all  other  creditors  who  mlsbt  li 
vene  and  contribute  to  the  expense,  and  procured  the  appcintUM'nt  ( 
receiver.  Subse<{uently  they  carried  on  other  litigation  in  tlie  name 
their  client,  but  to  the  benefit  of  the  creditors.  Held,  that  they  w«»re  < 
tied  to  compensation  out  of  the  general  fund  for  the  services  rendered  a 
as  well  as  those  rendered  before,  the  appointment  of  the  receiver. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East 
District  of  Louisiana. 
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th  day  of  January,  1895,  the  complainant  brought  Its  Ull  against  the 
ir-Mannfacturing  Company,  Limited,  and  procured  the  appointment 
er  thereof.  The  bill  waa  brought  In  behalf  of  the  complainant  a 
the  corporation,  and  In  behalf  of  all  other  creditors  thereof  who 
In  the  suit  and  contribute  to  the  expense.  The  answer  of  the  de- 
npany  was  a  virtual  confession  of  Us  insolvency.  Since  the  appolnt- 
3  receiver  the  administration  of  its  affairs  has  been  conducted  under 
in  of  the  court  a  qua.  A  number  of  interventions  have  been  filed 
illeging  themselves  to  be  creditors  of  the  defendant  corporation,  some 
esulted  in  protracted  litigation,  and  were  carried  to  the  circuit  court 
and  thence  to  the  supreme  court  of  the  United  States.  On  tlie  24th 
97,  it  was  ordered  that  the  receiver  and  the  complainant,  and  any 
in  claiming  fees  and  allowances  for  themselves  and  their  solicitors 
>,  go  befcre  the  master  within  10  days  from  tlie  date  of  the  decree, 
t  their  claims  therefor.  After  hearing,  the  master  reported,  recom- 
e  allowance  of  $5,000  as  compensation  for  services  rendered  by  Rouse 
solicitors  for  the  complainant,  to  be  paid  out  of  the  fund  brought 
Exceptions  were  filed  to  the  master's  report  by  John  H.  Murphy, 
Interveners,  and  the  Reading  Iron  Company,  also  an  Intervener; 
ans  being  to  the  conclusion  of  the  master  that  the  fund  was  charge- 
he  fees  of  Rouse  and  Grant,  solicitors  for  the  complainant,  for  serv- 
ed after  the  appointment  of  a  receiver;  it  being  admitted  that  the 
hargeable  with  the  sum  of  $1,500  for  their  services  up  to  and  Indnd- 
lointment  of  the  receiver.  The  exceptions  were  argued  and  main- 
he  court  below  upon  the  ground,  as  expressed  In  the  opinion  and 
t  the  solicitors  for  the  complainant  are  entitled  to  counsel  fees,  as 
!  receiver,  only  for  services  up  to  and  Including  the  appointment  of 
r,  and  that  they  are  not  entitled  herein  to  counsel  fees  thereafter; 
;  extent  the  court  sustained  the  master's  report,  and  maintained  the 
to  fix  the  allowance  of  Rouse  and  Grant  for  coimsel  fees,  to  be  paid 
receivership,  at  the  sum  of  $1,500.  The  complainant  appealed  from 
and  made  the  following  assignment  of  errors:  (1)  "Said  circuit 
in  sustaining  the  exceptions  to  tlie  master's  report,  when  they  ought 
?n  overruled,  and  the  report  confirmed."  (2)  "Said  circuit  court  err- 
ng  that  the  appellants  were  entitled  to  be  paid  out  of  the  fund  Im- 
rein  only  the  value  of  the  services  rendered  by  complainant's  soUc- 
and  inclnding  the  appcdntment  of  the  receiver,  and  not  for  services 
rendered  on  behalf  of  all  parties  in  interest." 

.  Rouse  and  Wm.  Grant,  for  appellant 

.  Fenner,  Frank  McCloin,  and  W.  H.  Saunders,  for  appellees. 

PARDEE  and  McCORMICK,  Circuit  Judges,  and  8WAYNE, 
udge. 

NE,  District  Judge,  after  stating  the  facts,  delivered  the 
f  the  court 

familiar  and  well-established  doctrine  of  equity  that,  where 
I  been  instituted  and  carried  on  for  the  benefit  of  many,  all 
in  to  avail  themselves  of  the  benefits  of  the  decree  obtained 
litigation  shall  bear  their  proportion  of  the  expense.  The 
B  case  was  filed,  not  only  in  behalf  of  the  complainant,  but 
er  creditors  of  the  defendant  corporation  wlio  might  join  in 
nd  contribute  to  the  expense  thereof.  The  exceptors  to  the 
•eport  intervened  in  this  case,  and  were  admitted  upon  that 
and  therefore  must  pay  their  proportionate  share  of  the 
)f  the  litigation.  One  jointly  interested  with  others  in  a 
und,  who  in  good  faith  maintains  the  necessary  litigation  to 
om  waste,  and  secures  its  proper  application,  is  entitled  in 
the  reimbursement  of  his  costs,  as  between  the  solicitor  and 
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the  client,  either  oat  of  the  fund  itself,  or  by  proportionate  contri 
lions  from  those  who  received  the  benefits  of  the  litigation.  Trust 
V.  Greenough,  105  U.  S.  .■)'27;  Railroad  Co.  v.  Pettus,  113  U.  S.  IIC 
Sup.  Ct.  387;  Hobbs  v.  McLean,  117  U.  S.  567,  6  Sup.  Ct  870;  Ha 
son  V.  Perea,  108  U.  S.  325,  18  Sup.  Ct.  129;  Tnist  Co.  v.  Ore 
24  C.  C.  A.  506,  79  Fed.  224.  From  the  brief  filed  by  the  appelh 
and  from  their  oral  argument  at  bar,  the  court  understands  their  c 
tention  to  be  that  it  was  the  duty  of  the  receiver  to  litigate  th 
questions;  and  inasmuch  as  an  allowance  had  been  made  to  hit)  ooui 
for  services,  out  of  the  fund,  therefore,  complainant's  solicitor  she 
not  receive  anything  after  the  appointment  of  the  receiver.  Bui 
was  the  duty  of  the  complaiuaut  to  act  in  behalf  of  all  ci-editoit*  »ta 
ing  in  a  similar  position,  to  see  that  their  rights  were  pr«>t<'cr(Hi 
the  final  decree,  and  to  prosecute  the  suit  to  a  final  distribution,  s 
to  defend  and  otherwise  protect  the  fund.  Having  initiated  tlie  ] 
gation  on  behalf  of  the  creditors,  it  is  his  duty  to  prosecute  it  in 
common  interest  to  a  termination,  and  to  protect  the  fund,  as  far 
he  can,  against  unfounded  claims  for  preference.  He  is  made  a  pa 
to  the  interventions.  It  has  not  been  questioned  that  the  coinpls 
ant's  solicitors  conducted  the  litigation  in  this  case  from  the  filing 
the  bill  to  the  final  decree,  and  its  solicitors  appeared  before  the  ii 
ter,  and  contested  aD  claims  of  the  interveners,  so  far  as  they  appea 
to  be  without  merit,  and  when  they  sought  priority  not  thought 
be  sanctioned  by  law.  One  most  important  intervention,  for  a  cL 
of  about  126,000,  was  successfully  defeated,  partly  through  their 
forts,  the  benefits  of  which  went  largely  to  the  exceptors  herein. 
cert^nly  must  be  admitted  that  the  complainant  haid  control  of 
litigation  from  the  beginning  to  the  end,  and  was  not  displaced 
the  appointment  of  the  receiver,  and  that  the  receiver  is  only 
hand  of  the  court,  to  take  and  hold,  for  the  purpose  of  its  adminis 
tion,  the  assets  brought  into  court  through  process  of  the  comi>lj 
ant,  without  right  to  have  any  voice  in  the  conduct  of  the  litigatl 
We  think  that  the  master  was  correct  when  he  found  that  the  8< 
ices  of  complainant's  solicitors  rendered  subsequently  to  the  appoi 
ment  of  the  receiver  were  for  the  benefit  of  the  creditors,  and  to 
interest  of  the  fund  brought  into  court,  and  therefore  he  should 
paid  out  of  the  fund,  and  that  the  court,  in'  sustaining  the  exoepti< 
to  the  award  of  f  5,000,  as  recommended  by  the  master,  was  in  en 
and  the  decree  should  be  reversed.  It  is  therefore  ordered  that 
much  of  the  decree  as  awards  the  sum  of  |l,oOO  to  complainant's 
licitors,  Grant  and  Rouse,  for  services  up  to  and  including  the 
pointment  of  tlie  receiver,  is  afiirmed,  and  so  much  of  said  dwree 
overrules  the  allowance  to  them  for  said  services  after  the  apj)oi 
ment  of  the  receiver  is  reversed,  and  the  cause  is  remanded,  with 
structious  to  allow,  after  hearing  the  parties,  such  additional  conii: 
sation  for  complainant's  solicitors  as  may  be  proper  and  just  for  sc 
ices  rendered  after  the  appointment  of  the  receiver,  in  accordance  yt 
the  above  opinion. 
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PT  TRUST  00.  OF  NEW  YORK  y.  GALVESTON  CITY  E.  CO. 
[Clrcnlt  Court  of  Appeals.  Fifth  Circuit.    April  19,  1898.)    . 
No.  678. 

HORTOAOBS — PlKDQB  OF    BONDS  A8  COLLATERAL— MoilTQA OK  TrOS- 

i8t  company,  which  was  trustee  under  a  railroad  first  mortgage,  after- 
In  Its  Indlridual  capacity,  made  a  loan  to  the  railroad  company,  se- 
y  a  pledge  of  Its  second  mortgage  bonds.  Held,  that  the  trust  corn- 
right  to  sell  the  collateral  according  to  the  terms  of  the  pledge  was 
ected  by  the  fact  that  it  had  already  commenced  a  foreclosure  suit 
tee  imder  the  first  mortgage,  and  that  a  receiver  had  been  appointed 
suit,  or  by  the  fact  that  It  had  also  become  the  owner  of  the  majority 
Srst  mortgage  bonds. 

from  the  Circqjt  Ck)urt  of  the  United  States  for  the  East- 
ict  of  Texas. 

Ith  day  of  October,  1897,  the  Guaranty  Trust  Company  of  New  York, 
presented  to  the  Honorable  David  E.  Bryant,  in  the  United  States 
t  for  the  Eastern  district  of  Texas,  a  bill  forecloslug  a  mortgage  upon 
ton  City  Railroad  Company.  appeDee,  for  Jl.OOO.OtW,  principal  and 
'fault  having  been  made  In  the  payment  of  the  Interest  on  the  bonds 
anjunction  with  said  mortgage;  and  on  tlie  same  day  the  court  ap- 
eceiver,  as  prayed  in  said  blU.  On  December  31,  1896,  the  Galvestoo 
)ad  Company  borrowed  of  the  Guaranty  Trust  Company  of  New 
\g  In  Its  own  right,  the  sum  of  $50,000,  for  which  the  railroad  com- 
ited  Its  note  of  that  date,  payable  on  demand  to  appellant  or  order, 
ed  as  collateral  security  for  said  note  75  6  per  cent,  second  mortgage 
etofore  executed  by  the  Galveston  City  Railroad  Company;  being 
I  series  of  $150,000  of  second  mortgage  bonds  secured  by  a  second 
xecuted  by  the  Galveston  City  Railroad  Company  to  the  United  States 
k  Trust  Company  of  New  York,  and  subordinate  to  the  first  or  con- 
lortgage  previously  executed  to  appellant  as  trustee.  The  note  pro- 
in  case  of  the  nonpayment  of  the  same,  app^ant  should  be  thereby 
at  Its  option,  to  sell  the  said  bonds,  without  notice,  at  public  or  prl- 
^ith  the  right  to  purchase  the  same  free  from  any  equity  of  redemp- 

0  apply  the  net  proceeds  to  the  payment  of  the  note,  and  all  other 
38  of  the  maker.  Payment  of  the  principal  of  the  note  was  demand- 
i  note  protested,  on  October  8,  1897;  and  puldic  advertisement  was 
made  that  appellant  would  sell  at  auction  the  bonds  deposited  as 
lecurity  as  aforesaid,  at  the  New  York  Real-Estate  Sales  Rooms, 
)lace  for  sales  of  securities  at  auction  In  the  city  of  New  York,  on 

1897,  and  notice  thereof  was  sent  by  telegraph  to  the  appellee;  but. 
:aphlc  request  of  appellee's  president,  appellant  postponed  the  sale. 
,  on  or  about  November  15,  1887,  the  defendant  having  done  nothing 
e  payment  of  said  note,  appellant  advertised  said  bonds  for  sale  on 
1, 1897,  and  notified  defendant  of  the  time  and  ptace  of  such  proposed 
at  November  19,  1897,  appellee  presented  to  Judge  Bryant,  in  cham- 
iris,  a  petition  In  this  cause,  setting  forth  a  copy  of  the  note;  al- 
jurpose  of  appellant  to  sell  the  bonds  on  December  1,  1897,  to  ac- 
'1th  the  notice  before  mentioned;  alleged  that  the  institution  of  this 
tie  appointment  of  the  receiver  herein,  had  tended  to  depreciate  and 

value  of  said  second  mortgage  bonds  held  as  collateral.  It  Is  also 
it  the  property  of  appellee,  if  properly  administered,  was  ample  for 
rat  and  second  mortgage  bonded  indebtedness;   that  the  second  mort- 

1  80  pledged  were  assets  of  appellee,  and  as  such  subject  to  the  re- 
in this  cause;  and  that  the  sale  thereof  should  not  be  allowed  without 
>f  the  court  herein.  It  was  also  alleged  that  such  sale  would  proba- 
appellant  to  bid  in  the  bonds  at  a  nominal  figure,  and  proceed  against 
y  of  the  appellee  for  the  deficit;  that  appellee  would  be  irreparably 
r  the  sale  of  said  bonds;  that  the  course  of  dealing  between  the  par- 
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ties  had  been  such  as  to  amount  to  an  extension  of  said  loan,  bat  tbat,  a 
from  that,  appellants  should  not  be  allowed  to  take  advantage  of  the  situal 
and  dispose  of  said  bonds  at  a  depreciated  price,  resulting  from  its  own  at 
In  obtaining  the  appointment  of  a  receiver  in  this  cause,  etc.  And  the  pn 
was  for  an  injunction  prohibiting  and  restraining  appellant  from  selUng 
bonds  until  the  further  order  of  the  court.  I'lwn  this  petition,  Judj^o  Bry 
on  November  29,  1897,  made  an  order  granting  the  restraining  order  as 
with  leave  to  appellant  to  at  any  time  apply  for  dissolution  of  the  same  a 
five  days'  notice  to  appellee,  and  the  restralntog  order  lssue.1  accordingly. 
December  13,  1897,  appellant  filed  a  motion  to  dissolve  the  restraining  order 
the  reasons  therein  stated,  and  gave  notice  to  appellee  that  It  would  pre 
said  motion  to  Judge  Bryant,  at  Tyler,  on  the  3d  day  of  .January,  ISltS.  o 
soon  thereafter  as  said  Judge  could  hear  the  same.  In  supjKirt  of  said  mol 
It  filed  an  affidavit  of  Henry  A.  Murray,  treasurer  of  appellant,  which  Is  set  f 
In  the  record  (and  from  It  It  appears  that  appellant  holds  the  note  set  fort] 
the  appellee's  petition  for  Injunction,  and  the  bonds  'therein  referred  to.  as 
lateral),  and  stated  the  notice  given,  and  the  proceedings  taken  to  sell  the  ea 
as  hereinbefore  shown,  and  that  the  bonds  thus  URd  as  collateral  were  not 
sets  of  the  appellee,  but  were  Its  own  obligations,  and  were  not  subject  to 
receivership  In  this  cause,  which  extends  only  to  the  assets  covered  by  the  n 
gage  sought  to  be  foreclosed  herein.  It  is  also  denied  that  the  course  of  <i 
Ing  between  the  parties  bad  been  such  as  to  amount  to  an  extension  of 
loan,  as  stated  In  the  petition  for  Injunction.  Subsequently,  on  January  5,  1 
appellee  filed  a  reply  to  the  motion  to  dissolve;  and  the  court,  after  beat 
on  the  same  day,  refused  appellant's  motion  to  dissolve  said  injunction, 
ordered  that  it  be  continued  and  made  perpetual,  which  order  was  aaaigne^ 
error;  and  an  appeal  was  taken,  and  brought  to  this  court. 

B.  S.  LoTCtt,  for  appellant. 
James  B.  Stnbbs,  for  appellee. 

Before    PAKDEE     and     McCOBMICK,    Circuit    Judges,     I 
SWAYNE,  District  Judge. 

SWAYNE,  District  Judge,  after  stating  the  facts  as  above, 
livered  the  opinion  of  the  court 

It  is  difficult  to  understand  upon  what  the  appellee  bases 
right  for  an  injunction  in  this  case.  In  the  suit  for  foreclosure, 
which  the  receiver  was  appointed,  appellant  acted  solely  as  a  ti 
tee  for  the  bondholders,  and  its  powers  and  status  in  that  case  v 
as  such  trustee  only.  It  stands  in  the  place  of,  and  represei 
the  bondholders.  It  has  no  individual  interest  in  the  suit,  fartJ 
than  the  performance  of  its  duties  as  trustee;  proceeding  solely 
a  fiduciary  capacity,  and  in  the  interest  of  those  it  represei 
The  relief  sought  by  the  Galveston  City  Bailroad  Company  by 
petition  herein  is  against  the  appellant  individually.  It  does  i 
grow  out  of  its  connection  with  the  foreclosure  of  the  mortga 
The  indebtedness  of  |50,000  occurred  nearly  a  year  before  fore< 
sure  suit  was  commenced.  Seventy-five  second  mortgage  bonds 
another  corporation  as  trustee  were  pledged  as  collateral  secur 
for  this  loan.  Appellant  was  given  a  right,  by  the  terms  of  1 
pledge,  to  sell  this  collateral  upon  default  in  the  payment  of  1 
debt.  In  this  transaction  appellant  was  acting  in  its  own  inter? 
as  a  lender  of  money.  Upon  what  principle  can  it  be  claimed  tl 
its  rights  in  respect  to  such  transaction  are  in  ajiy  way  affected 
the  circumstance  that  it  happened  to  be  at  the  time  a  trust 
named  in  a  mortgage  theretofore  executed  by  the  railroad  compa 
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i  an  issue  of  bonds  held  by  others?  The  foreclosure  was 
:ed  and  prosecuted  by  the  bondholders  through  their  rep- 
ve.  That  controversy  is  wholly  between  the  bondholders  and 
)ad  company,  and  the  controversy  between  the  railroad  com- 
1  the  appellant  respecting  this  {30,000  loan  is  altogether 
to  the  foreclosure  proceedings.  The  bondholders  are  in 
concerned  in  it,  and  their  foreclosure  procee<Jing8  cannot 
be  modified  or  incumbered  thereby.  Neither  does  the 
lade  in  the  petition  for  injunction,  that  the  foreclosure  pro- 
had  impaired  the  value  of  the  second  mortgage  bonds,  have 
t  on  the  rights  of  the  appellant  in  this  case.  Its  rights  as 
Br  of  the  note  and  the  collateral  pledge  to  secure  the  same 
lly  distinct  from  the  right  and  action  of  the  bondholders 
by  the  first  mortgage  now  under  foreclosure;  and  its  right 
Hi  against  the  appellee  upon  its  own  claim  could  not  be  in 
ner  impaired  or  prejudiced  by  the  action  taken  by  the  hold- 
le  first  mortgage  bonds.  Whatever  position  the  second 
e  bonds  might  hold  under  other  circumstances,  their  rela- 
liis  suit  is  that  of  a  liability  of  the  appellee,  pledged  to  se- 
ebt  to  the  appellant  on  a  note  which  is  overdue,  and  are 
bonds  of  some  other  corporation  or  person,  owned  by  the 
company,  and  subject  to  the  control  of  the  receiver.  They 
jnce  of  debt,  not  assets  of  the  appellee.  They  have  never 
ets  of  the  Galveston  City  Railroad  Company.  The  right  of 
t  to  sell  the  bonds  pledged  under  the  terms  of  the  contract, 
powers  confirmed  by  the  terms  of  the  pledge,  were  not  in 
affected  by  the  appointment  of  a  receiver;  nor  were  the 
character,  or  rights  of  the  parties  modified  by  the  allega- 
the  appellants  were  the  holders  of  the  majority  of  the  first 
s  bonds.  The  bonds  may  change  hands;  the  trustee  may 
ged  for  cause;  the  receivership  may  atend  for  years, 
might  be  asked,  shall  the  appellant  be  permitted  to  real- 
i  collateral  ?  The  order  granting  the  injunction  is  reversed, 
cause  remanded,  with  instructions  to  the  circuit  court  to 
the  petition. 


L  TKUST  CO.  OF  NEW  YORK  v.  COLUMBUS,  H.  V.  &  T.  RY. 
CO.  et  al. 

(Clrcnit  Court,  o.  D.  OUo.    April  25,  189a) 

I  0»  COBPORATION— MODB    OF    ExKBCISING— LIMITATION  BY  CHARTER. 

isiness  corporation  may  exercise  all  the  powers  within  the  fair  and 
Me  intent  of  the  law  under  which  it  is  organized,  and,  in  doiOK  so, 
serdse  a  choice  of  means  reasonably  adapted  to  the  end  anthorized, 
clearly  limited  to  a  particnlar  method  by  its  charter. 

lOB  BT  COBPORATIOM— CHALLBNOR  BT    BDBSEQUBMT  HoRTeAOEB— Ya- 

valldity  of  a  mortRnge  executed  in  good  faith  by  a  corporation,  and 
:ed  to  by  it  and  all  its  stockholders,  cannot  be  successfully  challenged 
3.  vlies  by  a  subsequent  mortgagee  with  notice,  unless  it  la  absolutely 
s  wholly  beyond  the  power  of  the  corporation. 
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&  BAsra— MiNrNo  and  MANnFAortmnfo  Cohpobatioh— Trakspoktatioh  Faci 
T1B8— Mode  op  BEcnRma. 

Under  Uev.  St.  Ohio,  §§  3862,  8863,  giving  to  mining  and  manufacturi 
corporations  power  to  purchase  or  subscribe  for  so  mucb  stock  of  transpor 
tlon  companies  as  they  may  deem  necessary  to  procure  proper  traospor 
tlon  facilities,  sncb  a  corporation  may  mortgage  Its  real  estate  to  giiar«i 
the  bonds  of  a  r^lroad  company,  In  consideration  of  such  transportaU 
facilities,  and  to  enable  such  cotnpany  to  provide  tbe  same. 

4.    BaMB— iNDEftTBDNESS  IN  EXCESS  Of  CAPITAL — SUBSEQUENT  MOBTOAOBK. 

Itev.  St.  Ohio,  i  o2.'5G,  provides  that  a  corporation  may  borrow  money  i 
exceeding  the  amount  of  its  capital  stock,  issue  its  notes  or  bonds  tberef 
and  secure  them  by  mortgage  of  Its  real  or  personal  property,  but  does  i 
declare  indebtedness  In  excess  of  capital  void.  Held,  ttiat  tbe  mortgage 
a  corporation  in  excess  oi  Its  capital  stock  Is  not  void  as  to  a  sut>sequi 
mortgagee  with  notice,  If  upheld  by  the  corporation  and  its  stockholders. 
8>  Same — Subsequent  Mobtoaobb— Estoppel. 

A  subsequent  mortgagee  is  estopped  to  question  the  validity  of  prior  dm 
gages  to  which  bis  mortgage  Is  expressly  subject. 

Butler,  Notman,  Joline  &  Mynderse,  for  complainant. 

Wm.  Church  Osborn,  for  cross  complainant 

James  H.  Hoyt  and  C.  I.  Hunter,  for  receiver. 

Davies,  Stone  &  Anerbach,  for  the  Knickerbocker  Trust  Co. 

LURTON,  Circuit  Judge.  This  is  a  consolidated  cause,  in  whi 
are  united  two  suits  to  foreclose  mortgages  made  by  the  Columbi 
Hocking  Valley  &  Toledo  Railway  Company  and  the  Hocking  C< 
&  Railway  Company.  They  will  be  referred  to  in  this  opinion 
the  "Railway  Company"  and  the  "Coal  &  Railroad  Company."  T 
original  foreclosure  suit  waa  filed  by  the  Central  Trust  Company 
New  York,  to  foreclose  a  consolidated  5  per  cent,  mortgage  of  t 
two  companies  made  to  it  as  trustee,  dated  October  1,  1881.  Tk 
mortgage  was  made  to  secure  bonds  to  the  aggregate  amoant 
fl4,500,000,  of  which  f8,000,000  only  were  issued,  the  remain^ 
being  reserved  in  accordance  with  provisions  contained  in  t 
mortgage,  to  take  up  outstanding  divisional  bonds;  the  Rail^ir 
Company  being  the  result  of  the  consolidation  of  two  or  more  c6 
pauies.  The  suit  was  based  upon  defaults  in  tbe  payment  of 
terest.  Prior  to  the  filing  of  this  foreclosure  bill  by  the  Centi 
Trust  Company,  it  bad  filed  a  bill  in  this  court,  based  upon  an  t 
secured  claim;  and  upon  its  application  a  receiver  had  been  t 
pointed,  and  possession  taken  of  all  the  property  of  the  Bailor 
Company.  The  Central  Trust  Company's  foreclosure  bill  was  the 
fore  filed  in  the  same  court.  The  defendants  to  the  original  b 
are  the  two  mortgagors,  the  Knickerbocker  Trust  Company  a. 
the  (itlaranty  Trust  Company,  trustees  under  subsequent  mo 
gages.  A  decree  pro  confesso  was  entered  against  the  two  mo 
gagors.  To  this  bill  of  the  Central  Trust  Company,  the  Knick< 
booker  Trust  Company  and  the  Guaranty  Trust  Company  have  fil 
answers.  Their  interests  are  as  follows:  (1)  The  Knickerbock 
Trust  Company  is  trustee,  substituted  in  the  place  of  John 
Devereux,  under  a  mortgage  dated  August  1,  1884,  made  by  t 
Railway  Company  and  the  Coal  &  Railroad  Company,  and  kno'\ 
as  the  "Joint  Mortgage,"  securing  6  per  cent,  bonds  issued  by  t 
two  companies,  to  the  amount  of  ?2,000,000.  Default  was  ma 
June  1,  18<J7,  in  the  payment  of  the  interest  on  these  bonds. 
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ranty  Trnst  Company  of  New  York  is  trustee  under  the 
ien  moi'tgage  of  the  Kailway  Company,  dated  October  1, 
iring  4  per  cent,  bonds,  of  which  |2,13S,0()0  are  outstand- 
ther  with  fl8,290.93  Bcrip,  Default  was  made  July  1, 
)ayment  of  interest  thereon.  The  issue  raised  by  the  an- 
:he  Knickerbocker  Trust  Company  and  the  Guaranty  Trust 

is,  in  substance,  as  follows:  Whether  or  not  the  con- 
mortgage,  so  far  as  it  relates  to  the  lands  of  the  Coal  & 
Company,  is  valid,  and  constitutes  a  lien  prior  to  the 
e  Knickerbocker  Trust  Company's  mortgage;  the  Knick- 
Trust  Company  asserting  that  the  execution  by  the  Coal 
id  Company  of  the  consolidated  mortgage  was  ultra  vires, 

the  only  valid  mortgage  aflfecting  the  Coal  &  Railroad 
's  lands  is  the  mortgage  to  the  Knickerbocker  Trust  Com- 
uring  bonds  executed  by  both  the  Railway  Company  and 
&  Railroad  Company.  Before  the  hearing  upon  the  is- 
ented  in  the  foreclosure  bill  of  the  Central  Trust  Cora- 
I  Knickerbocker  Trust  Company,  as  trustee  of  the  joint 
,  filed  its  original  bill  in  this  court  to  foreclose  that 
.  In  this  bill  the  parties  defendant  are  the  two  mort- 
le  Central  Trust  Company,  the  Guaranty  Trust  Company, 
)hio  Land  &  Railway  Company. 
1  bill  the  Knickerbocker  Trust  Company  aflBrmatively  at-  p.M. 

validity  of  the  consolidated  mortgage  so  far  as  it  em-  ^^^J  jCJ«» 

e  property  of  the  Coal  &  Railroad  Company.    The  Ohio  ^^^1  ^••— 

ailway  Company  was  made  defendant  because  of  a  certain 
ie  by  it  to  the  Coal  &  Railroad  Company,  dated  March 
under  which  it  is  alleged  that  the  last-mentioned  com- 
iged  certain  royalties  from  its  coal  lands  by  way  of  se- 
r  performance  of  its  obligations  under  the  lease.     The 

Trust  Company  was  made  defendant  as  a  junior  mort- 
id  answered,  assailing  the  joint  mortgage  as  invalid  in 
>  the  Coal  &  Railroad  Company's  lands,  and  asserting  the 
if  the  claim  of  the  Ohio  Land  &  Railway  Company.  The 
es  were  consolidated  by  order  of  the  court,  made  upon 
n;  and,  by  the  same  order,  the  Central  Trnst  Company 
ived  to  file  an  amendment  to  its  bill,  joining  the  Ohio 
Elailway  Company  as  defendant.  Such  amendment  was 
,  and  the  Ohio  Land  &  Railway  Company  answered.  The 
:ared  by  the  consolidated  mortgage  of  October  1,  1881,  to 
•al  Trust  Company,  are  the  bonds  of  the  Railway  Com- 
f.  The  mortgage  includes  tbe  property  of  both  the  Kail- 
pany  and  the  Coal  &  Railroad  Company,  the  latter  joining 
or  the  purpose  of  conveying  its  property  to  secure  the 
the  Railway  Company.  The  validity  of  the  bonds  is  not 
d.  Neither  is  the  validity  of  the  mortgage  challenged  so 
(  property  of  the  Railway  Company  is  concerned.  Neither 
lidity  of  the  mortgage  by  the  Coal  &  Railroad  Company 
d  by  that  company  or  any  of  its  atoc||holder8.  The  Knick- 
Trust  Company  and  the  Guaranty  Trust  Company,  as  sub- 
nortgagees  of  the  Coal  &  Railroad  Company,  with  con- 
-52 
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structive  notice  of  the  consolidated  mortgage,  deny  the  valid 
that  mortgage  so  far  as  it  includes  property  of  the  Coal  & 
road  Company.  The  bonds  issued  under  the  consolidated 
gage  are,  so  far  as  this  record  shows,  in  the  hands  of  bon 
purchasers,  with  no  other  notice  of  the  purposes  for  whic 
Coal  &  Railroad  Company  joined  in  the  mortgage  than  such  ; 
l)ear  in  the  i-ecitals  of  the  bonds  and  upon  the  face  of  the 
gage  securing  them.  The  question  of  ultra  vires  is  that 
which  the  decision  must  turn. 

The  Hocking  Coal  &  Hailroad  Company  was  incorporates: 
tember  17,  1881,  under  the  provisions  of  Rev.  St.  Ohio,  §  3235  t 
Its  authorized  capital  stock  was  (3,000,000.  Section  3235  is  i 
lows: 

"Corporations  may  be  formed  m  the  manner  provided  In  this  chapter  t 
piirposcs  for  which  individuals  may  lawfully  associate  themselves,  eie 
(lealluff  in  real  estate  or  carrying  on  prrfrsslonal  business;  and  if  the  or 
tlon  Is  private  It  must  have  a  capital  stock." 

Section  .3866  of  the  Revised  Statutes  provides: 

"Companies  organized  for  the  purpose  of  mining,  quarrying  or  mannfa< 
may,  when  such  purpose  is  stated,  in  the  articles  of  Incorporation,  cons 
railroad  with  a  sinpcle  or  double  tracl?,  with  such  side-tracks,  turn-outs, 
and  depots  as  they  may  deem  necessary  to  carry  out  the  objects  of  the  inc 
tlon,  from  an.T  mine,  quarry,  or  manufactory  to  any  other  railroad,  or  any 
slack  water  navi^tatlcn,  or  other  navigable  water  or  place  within  or  uti 
borders  of  this  state,  and  shall  In  respect  to  such  railroad  be  subject  to  at 
emed  by  the  provisions  of  chapter  2." 

The  articles  of  incorporation  of  the  Hocking  Coal  &  Railroad 
pany  contain  the  following  provision : 

"Said  corporation  is  formed  and  organized  for  the  purpose  of  mining  cc 
Iron  ore,  and  transporting  the  same  to  market;  also,  tor  manufacturii 
and  Iron,  and  carrying  on  such  Incidental  business  as  is  usual  in  stich 
Said  corporation  shall  also  possess  all  the  powers  conferred  by  statute  t 
build,  and  construct  railroads,  to  acquire  and  bold  stock  In  railroads,  t 
powers  to  own,  acquire,  or  bold  transportation,  railroad,  or  stock  shs 
bonds  conferred  in  any  case  upon  coal  or  other  mUiing  companies  in  thii 
Said  corporation  shall  also  have  the  power  to  build  a  rallroatl  from  Its  m 
any  other  railroad.  It  is  understcod  that  this  company  will  acquire  Ian 
carry  on  its  mining  and  manufacturing  chiefly  In  the  counties  of  H 
Perry,  Athens,  and  Vinton.  In  the  state  of  Ohio,  but  that  it  shall  not  be  o 
in  Its  mining,  manufacturing,  or  building,  or  owning  of  railroads  to  said 
ties." 

On  September  19,  1881,  the  incorporators  met,  and  receivet 
scriptions  to  the  amount  of  (1,500,000  of  stock,  which,  by  the  reo 
that  company,  appears  to  have  been  paid  in.  Directors  and  o 
were  elected  September  30,  1881.  At  a  meeting  of  the  directon 
on  same  day,  propositions  for  the  sale  to  the  company  of  coal 
to  the  extent  of  10.000  acres  were  received  and  accepted,  for 
(1,500,000  were  1o  be  paid  in  cash  within  60  days.  On  the  san 
a  resolution  in  the  following  terms  was  adopted: 

"Resolved,  that  this  company,  for  the  purpose  of  enabling  the  Coli 
Hocking  Valley  and  Toledo  Railway  Company  to  sell  and  negotiate  its  < 
dated  bonds  to  the  amotmt  of  114.500,000,  and  at  the  request  of  said  R 
Company,  and  in  view  of  the  additional  benoflts  to  be  derive.1  by  this  co 
from  the  increased  facilities  to  he  affordtHl  by  said  Railway  Company 
transportation  of  its  coal  and  iron  ore  and  otherwise,  and  in  consideration 
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smn  of  $1,000  this  day  paid  by  said  Railway  Company  to  this  company,  hereby 
consents  and  agrees  to  become  a  party  to  the  mortgage  to  be  executed  to  said 
Railway  Ccmpany  to  secm-e  said  bonds,  and  her(.'l)y  authorizes  Its  president  and 
secretary  to  unite  In  said  mortgage  to  be  executed  by  said  Ralli-oad  Comimny  to 
secure  said  $14,500,000  of  bonds,  and  to  secure  the  payment  of  said  bonds  and  in- 
terest, upon  all  the  lands,  real  estate,  and  propertj'  of  this  company,  being  10,000 
acres  and  over  of  coal  and  mineral  lands  held  by  this  company  In  fee  simple  iu  the 
counties  of  Hoclilng.  Perry,  and  Athens,  in  the  state  of  Ohio,  and  which  are  to 
be  particularly  described  In  said  mortgage. 

"BesolTed,  that  the  president  and  board  of  directors,  having  examined  the 
resolntlons  passed  by  said  Hallway  Company  In  respect  to  the  execution  of  said 
mortgage,  and  the  terms  and  conditions  upon  which  It  Is  to  be  executed,  and 
havinf;  seen  and  examined  said  mortgage  as  the  same  has  been  prepared  fur 
execution,  are  content  and  satisfied  with  the  terms  and  conditions  of  said  mort- 
age, and  assent  to  the  same,  and  aatborize  the  president  and  the  secretary  of 
this  company  to  execute  said  mortgage  with  said  Railway  Company  for  tlie  pur- 
poses therein  expressed,  and  to  embrace  In  said  mortgage  all  the  lands  held  and 
owned  by  this  company  as  aforesaid,  and  to  make  said  mortgage  and  bonds  a 
first  lien  upon  the  said  lands." 

This  resolution  was  also  submitted  on  the  same  day  to  a  meeting  of 
the  stockholders,  and  unanimously  adopted. 

The  mortgage  referred  to  in  these  resolutions  is  the  mortgage  desig- 
nated as  the  "consolidated  mortgage,"  and  was  duly  executed  and  de- 
livered October  1, 188L  That  mortgage,  among  other  things,  recites 
that: 

"Whereas,  the  said  Hocking  Coal  &  Railroad  Company  is  the  owner  of  ten 
thousand  acres  of  coal  lands  and  real  estate,  situated  In  the  counties  of  Hocking, 
Perry,  and  Athens,  aforesaid,  and  whereas,  said  Coal  and  Railroad  Company  Is 
dedroos  that  the  said  Columbus,  Hocking  A'alley  &  Toledo  Railway  Company 
sbonld  execute  this  mortgage,  and  make  the  loan  provided  for  therein,  and  for 
that  purpose  the  said  Hocking  Coal  and  Railroad  Company,  by  the  unanimous 
vote  of  Its  directors  and  stockholders,  being  desirous  of  enabling  said  railway 
company  to  make  the  loan  herein  provided  for,  and  to  receive  the  benefit  to  Its 
property  which  wlU  come  by  the  greater  facilities  thus  afforded  to  It  In  the 
transportation  of  its  coal  and  Iron  ores  hereafter  to  be  mined,  and  Its  Iron  here- 
after to  be  manufactured,  enters  Into  this  mortgage,  and  secures  the  pajTnent  of 
the  bonds  hereinafter  mentioned,  and  Interest  thereon  upon  its  real  estate  here- 
inafter described." 

In  the  subsequent  parts  of  this  mortgage,  the  resolution  of  the  di- 
rectors and  stockholders  authorizing  its  execution  is  set  out  in  full. 
At  the  date  of  this  mortgage,  the  Railway  Company  appears  to  have: 
been  the  sole  stockholder  in  the  Coal  &  Eailroad  Company.  Thus, 
on  September  30,  1881,  the  persons  who  had  subscribed  for  the  stock 
of  the  Coal  &  Railroad  Company  acquired  their  stock  by  an  instrument 
in  these  words: 

"Cleveland,  Ohio,  September  30,  1881. 
"We,  the  undersigned,  hereby  sell,  assign,  and  transfer  to  M.  M.  Greene, 
president  and  trustee  of  the  Columbus,  Hocking  Valley  &  Toledo  Railway  Com- 
pany, all  of  our  stock  now  held  or  owned  by  us,  and  each  of  us,  in  the  Hocking 
Ccal  Sc  Ballroad  Company;  and  we  hereby  authorize  said  Hocking  Coal  &  Rail- 
road Company  to,  transfer  said  stock  on  Its  books  to  said  M.  M.  Greene,  presi- 
dent and  trustee,  and  to  Issue  to  him  a  certificate  therefor. 

"Continental  Coal  Company, 

"By  Wm.  J.  McKinnle,  President 

"W.  J.  McKinnle. 

*'Wm.  B.  Sanders. 

"Charles  G.  Hlckox. 
.    "H.  Fennlnger. 

"J.  J.  PurceU." 
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The  only  certificate  for  stock  which  ever  appears  to  have  be 
sued  was  in  these  words: 

"Certificate  No.  1,  Issued  to  M.  M.  Greene,  President-Trustee,  Columbus. 
Ing  Valley  &  Tolalo  Railway  Company,  of  Columbus,  Ohio.  15,000  sharei 
tember  30,  A.  D.  1881." 

WTiether  the  Coal  &  Railroad  Company  was  ever  paid  by  the 
scribers  for  its'  stock,  or  whether  the  subscribers  were  ever  p£ 
the  Bailway  Company  for  their  stock,  does  not  satisfactorily  a 
on  this  record.  The  fact  is  unimportant  upon  the  issues  here 
tried.  That  the  Bailway  Company  controlled  and  voted  this 
both  when  this  mortgage  was  authorized  and  when  it  was  ex< 
and  delivered,  does  su£Sciently  appear  on  the  minutes  of  the  Ri! 
Company,  which  have  the  appearance  of  a  record  made  to  sul 
some  undisclosed  purpose.  Thus,  on  November  2, 1881,  there  aj 
a  resolution  in  these  words: 

"Resolved,  that  the  president  of  this  company  is  hereby  directed  tx 
over  to  Stevenson  Burke  six  million  foar  hundred  thousand  dollars  (16.4 
of  the  consolidated  mortgage  bonds  of  this  company." 

Below,  and  originally  a  part  of  this  entry,  there  appears  the  f 
ing  words:  "To  apply  to  the  purchase  of  the  stock  of  the  H( 
Coal  &  Railroad  Company," — which  words  now  appear  to  havt 
orascd.    No  explanation  of  this  is  offered. 

On  August  14,  1882,  the  same  minutes  show  the  following  act 

"Resolved,  that  the  president  be,  and  Is  hereby,  directed  to  purchase  the 
of  the  stock  of  the  Hocking  Coal  &  Railroad  Company,  which  covers  an:! 
sents  ten  thousand  acres  of  coal  lauds  in  Hocking,  Perry  and  Athens  co 
amounting  to  fifteen  thousand  shares  at  and  for  the  price  of  eight  millii 
lars,  payable  In  the  consolidated  bonds  of  this  company,  dated  Septemb 
1881,  at  their  par  value;  that  the  title  to  such  stock  be  taken  in  the  n: 
the  president,  as  tnistee  for  this  company. 

"Thereupon,  during  the  meeting,  the  president  reported  that  he  bad  par 
said  fifteen  thousand  shares  of  the  capital  stock  of  said  Hocking  Coal  &  It 
Company,  at  and  for  the  price  of  eight  million  dollars,  and  paid  therefor, 
bonds  of  this  company,  at  the  price  aliove  mentioned.  And  tliereupon,  i 
tlon,  it  was  resolved,  that  the  purchase  of  said  Hocking  Coal  &  liaiiroail 
pany's  stock,  as  aforesaid,  be,  and  the  same  la  hereby,  ratified,  approve 
confirmed." 

The  relation  of  the  Coal  &  Railroad  Company  and  the  Railway 
pany  to  each  other,  as  shown  by  this  stock  transaction,  and  b 
three  mortgages  here  involved,  most  clearly  Indicates  that  the  fi 
was  a  mere  auxiliary  of  the  latter;  and,  although  they  must  1 
garded  as  legally  distinct  corporations,  they  were  equitably  am 
stantially  but  one.  This  fact,  though  not  determinative  as  t 
power  of  the  Coal  &  Railroad  Company  to  mortgage  its  propei 
secure  a  debt  of  the  Railway  Company,  is  still  of  some  signifi 
when  we  come  to  consider  whether  its  mortgage  is  to  be  regard 
a  mere  security  for  the  debt  of  the  Railway  Comp-nny.  That  the 
&  Railroad  Company  had  the  power  to  make  a  mortgage  to  secu 
own  debts  is  not  disputed.  Neither  is  it  contended  for  the  com 
ant  that  one  corporation.  In  the  absence  of  express  or  implie 
thority  in  its  constituting  law,  has  the  power  to  appropriate  itf 
ital  for  the  benefit  of  another,  or  in  a  business  not  authorized  1 
charter.    The  general  doctrine  is  well  settled  that  a  mining  or 
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ig  corporation  cannot  lend  its  credit  nor  employ  its  resources 
purposes  or  objects  not  fairly  within  the  business  it  is  au- 
to conduct.  Pearce  v.  Railroad  Co.,  21  How.  441 ;  Green  Bay 
Co.  V.  Union  Steamboat  Co.,  107  U.  S.  98,  2  Sup.  Ct  221;  Hum- 
ningCo.  v.  Variety  Iron-Works  Co.,  22  U.  S.  App.  334, 10  C.  C. 
ind  62  Fed.  356;  Vault  Co.  v.  Boynton,  37  U.  S.  App.  602,  19 
118,  and  71  Fed.  797.  But  it  is  equally  clear  that  a  business 
ion  may  exercise  all  the  powers  within  the  fair  and  reason- 
•nt  of  the  law  under  which  it  is  organized,  and,  in  doing  so, 
rcise  a  choice  of  means  reasonably  adapted  to  the  end  author- 
ess it  is  clearly  and  explicitly  limited  to  a  particular  method 
jy  its  charter.  Thc>  validity  of  the  mortgage  to  the  Centml 
>mpany  is  not  challenged  by  the  corporation  which  made  it, 
ny  stockholder.  The  latter  unanimously  consented  to  its  exe- 
ind,  if  a  mortgage  for  the  purposes  indicated  upon  tl^  face  of 
Feyance  could  be  validly  made  at  all,  the  corporation  is  un- 
y  bound.  The  question  as  to  its  validity  is  made  only  by  two 
mt  mortgagees,  who  accepted  their  respective  securities  with 
:e  of  the  existence  of  this  prior  incumbrance.  Unless,  there- 
instrument  is  absolutely  void,  as  wholly  beyond  the  power  of 
jration,  it  must  be  regarded  as  a  valid  security, 
oal  &  Railroad  Company  was  not  formed  for  the  purpotse 
ig  coal  alone.  Its  articles  of  association  stated  that  its 
I  were  much  wider,  and  included  the  mining  of  iron  ore 
manufacture  into  iron,  and  the  transportation  of  all  its 
i  to  market.  In  addition,  the  purpose  to  construct  a  rail- 
i  to  own  stock  in  railroads  or  other  transportation  compa- 
i  also  asserted.  We  must  look  to  the  statutes  of  Ohio  to 
far  these  various  purposes  might  be  combined  in  one  cor- 
i,  and  what  powers  are  conferred  upon  such  a  company, 
poration  was  organized  under  the  general  incorporation  law 

and  its  powers  are  therein  defined.  Section  3235,  Rev. 
,  provides  that  corporations  may  be  organized  for  any  pur- 
>r  which  individuals  may  lawfully  associate  themselves"; 
;ion  3866  gives  power  to  any  mining  company,  when  such 
is  stated  in  the  articles  of  association,  to  construct  a  rail- 
•m  its  mines  to  any  other  railroad,  or  to  navigable  water 
)r  upon  the  border  of  the  state,  if  such  railroad  shall  be 
necessary  to  carry  out  the  objects  of  the  incorporation. 
Icles  of  association,  showing  the  purpose  of  this  company 
;e  in  both  mining  and  manufacturing,  and  to  construct  a 

in  aid  of  that  business,  have  already  been  scl  out.  By 
3862  and  3863,  power  is  given  such  miniug  and  manufac- 
ompanies  "to  purchase  or  subscribe  for,  in  the  name  of  the 
y,  such  an  amount  of  the  stocks  of  any  railroad,  or  other 
rtation  company,  as  they  deem  necessary,  in  order  to  pro- 
oper  facilities  for  transportation  for  the  manufactories, 
ir  other  works  of  the  company."  These  are  the  provisions 
eneral  law  under  which  this  Coal  &  Railway  Company  was 
!d  which  have  any  direct  bearing  upon  the  issues  here  to 
led. 
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The  object  of  the  Railwaj  Company  in  issuing  its  bonds,  ai 
making  a  mortgage  upon  its  property,  stated  in  the  face  ol 
mortgage  itself,  was — ^First,  to  apply  16,500,000  in  exchange 
prior  divisional  bonds;  second,  to  apply  the  proceeds  arising  : 
the  sale  of  the  remaining  bonds  in  double-tracking,  equip 
and  improving  its  railway,  and  in  the  purchase  of  such  properl 
the  interests  of  the  company  should  require.  The  bonds  is 
for  these  latter  purposes  are  the  only  bonds  actually  issued, 
aggregate  |8,000,000.  The  inducement  moving  the  Coal  &  : 
road  Company  to  join  in  the  mortgage  stated  on  the  face  ol 
mortgage  was  that: 

"Said  Coal  and  Railroad  Company  Is  desirous  that  the  said  Columbus,  1 
Ing  Valley  &  Toledo  Railway  Company  should  execute  this  mortgage,  and 
the  loan  provided  for  therein;  and  for  that  purpose  the  said  Hocking  C< 
Railroad^ompany,  by  the  unanimous  vote  of  Its  directors  and  stockholder 
Ing  deslAs  of  enabling  said  Railway  Company  to  make  the  loan  herein 
vided  for,  and  to  receive  the  benefit  to  Its  property  which  will  come  b; 
greater  facilities  thus  afforded  to  it  in  the  transportation  of  Its  coal  and 
ores  hereafter  to  be  mined,  and  Its  iron  hereafter  to  be  manufactured,  « 
into  this  mortgage,  and  secures  the  payment  of  the  bonds  hereinafter 
tioned,  and  Interest  thereon,  upon  its  real  estate  hereinafter  described." 

The  Coal  &  Railroad  Company  owned  mineral  lands  in  se 
counties,  which  lands  were  contiguous  to  the  existing  line  ol 
Railway  Company.  That  railroad  extended  from  navigable  v* 
on  the  northern  border  of  the  state,  at  Toledo,  to  navigable  v» 
on  the  southern  border  of  the  state,  at  Pomeroy.  It  was  just 
a  railroad  as  the  Coal  &  Railroad  Company  was  authorized  to 
struct  by  the  provisions  of  section  3800  of  the  Ohio  Revised  I 
utes.  If  the  facilities  of  the  existing  railway  were  not  such  t 
serve  the  necessities  of  this  mining  company,  but  could  be  mad 
by  double-tracking,  branches,  switclies,  depots,  or  greater  sp 
equipments,  I  see  no  reason  why  it  might  not  have  purchase 
subscribed  to  the  stock  of  the  Railway  Company,  if,  by  so  doin 
could  procure  the  transportation  facilities  it  needed.  The  p( 
to  do  this  is  found  in  section  3863,  Rev.  St.,  which  provides  that 

"The  directors  of  any  such  [mining]  company  may  authorize  Its  preside 
purchase  or  subscribe  for.  In  the  name  of  tie  company,  such  an  amount  o 
stocks  of  any  railroad  or  other  transportation  company,  as  they  deem  nece> 
In  order  to  procure  proper  facilities  for  transportation  for  the  mannfact 
mines,  or  other  works  of  the  company." 

The  power  existed  to  obtain  needed  transportation  by  ei 
building  a  railroad  for  itself  or  by  subscribing  to  the  stock 
railroad  company.  It  exercised  this  power,  not  by  construe 
nor  by  subscribing  to  the  stock  of  a  railway  company,  but  by  n 
gaging  its  property  to  secure  the  bonds  to  be  issued  by  a  rail 
company  to  obtain  means  to  double-track  and  otherwise  enl 
its  facilities  as  a  transportation  company  serving  the  Coal  &  ] 
road  Company.  That  this  was  the  purpose  of  this  mortgage 
pears  from  the  resolution  of  the  stockholders  of  the  Coal  &  1 
road  Company  set  out  on  the  face  of  the  mortgage.  The  n 
gagees  are  entitled  to  stand  upon  this  record  declaration  of 
purposes  of  the  mortgagor.  They  had  no  other  informatioi 
source  of  information,  and  could  not  be  presumed  to  know 
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or  purpose  (if  any  there  was)  was  to  be  sabserved,  not 
>d  by  the  mortgagor  company.     A  purchaser  of  one  of 
3  secured  under  this  mortgage  would  Undoubtedly  be  char- 
notice  of  the  general  powers  of  the  Coal  &  Railroad  Com- 
d  would  be  required  to  take  notice  of  all  that  appeared 
face  of  the  bond  and  of  the  mortgage  under  which  it  was 
If  he  turned  to  the  mortgage,  he  would  find  the  Rail- 
ipany  had  issued  the  bonds  to  "enable  it  to  borrow  money 
'cessary  to  be  ^sed  in  building  and  double-tracking  its 
ring  for  property  purchased  and  to  be  purchased,  improve- 
ade  and  to  be  made,  and  for  the  equipment  of  its  said  line 
id,  providing  terminal  facilities,  constructing  docks,  bnild- 
;es,  and  otherwise  extending  and  enlarging  its  capacity 
transportation  of  freight  and  passengers,  and  for  other 
purposes  of  said  railway."     He  would  And  also  that  the 
ailroad  Company  extended  the  mortgage  to  its  property  for 
ose  of  enabling  said  Railway  Company  to  make  the  loan 
for,  and  to  receive  the  benefits  "to  be  derived  by  this 
from  the  increased  facilities  to  be  afforded  by  the  said 
Company  in  the  transportation  of  its  coal  and  iron  ores." 
e  fair  inference  to  be  drawn  from  these  recitals  of  the 
nt  is  that  the  relation  of  the  Coal  &  Railroad  Company 
lilway  Company  was  not  that  of  a  mere  accommodation  se- 
guarantor,  but  was  that  it  had,  in  effect,  guarantied  the 
'  the  Railway  Company  as  a  means  of  acquiring  needed 
il  transportation  facilities. 

the  Coal  &  Railroad  Company  did  was  this:  It  found 
ng  railway,  and  aided  it  in  raising  means  to  enlarge  its 
tation  facilities,  by  guarantying  its  bonds,  and  thus  ob- 
r  itself  needed  transportation  through  that  method,  rather 
l)nilding  a  railway  or  subscribing  to  the  stock  of  one.  The 
\o  obtain  adequate  transportation  facilities  was  one  clearly 
le  general  powers  of  the  corporation.  It  may  be  that  the 
it  had  in  the  railroad  as  then  existing  were  snflicient, 
the  proposed  improvements  were  not  needed,  or  that  the 
?  was  not  in  good  faith  intended  to  secure  such  transpor- 
cilities,  or  that  the  proceeds  of  the  bonds  so  secured  were 
lally  misapplied.  But  this  is  no  answer  to  innocent  hold- 
i  securities  which  were  thus  given  credit  and  placed  on  the 
ostensibly  for  an  authorized  purpose.  Mor.  Priv.  Corp. 
ailway  Co.  v.  Hawkes,  5  H.  L.  Cas.  331-371.  In  the  case 
i  was  involved  a  contract  made  by  a  railroad  company 
purchase  of  lands  not,  in  fact,  needed  or  useful  for  the 
:e  purposes  of  the  company,  and  therefore  was  an  unlaw- 
isition.  Yet  this  contract  was  specifically  enforced  in 
the  vendor,  who  had  a  right  to  assume  the  purchase  was 
itimate  cori)orate  purpose.  Lord  St.  Leonards  said: 
the  party  contractlnR  with  the  directors  Is  not  aware  of  any  Intended 
tton  on  their  part,  I  am  of  opinion  that  the  contract  Is  binding, 
t  can  afterwards  be  shown  that  the  property  really  was  not  acquired 
ilway.  The  safety  of  men  In  their  daily  contracts  requires  that  this 
:  ultra  virea  should  be  couBned  within  narrow  bounds." 
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To  the  same  effect  are  the  cases  of  MayOT  of  Norwich  v.  No; 
By.  Co.,  4  El.  &  Bl.  397. 

The  stockholders  unanimously  agreed  to  this  method  of  obtai 
better  transportation  facilities.  There  wore  then  no  creditors  t 
affected.  What  was  done  injured  no  one  having  any  interest,  d 
or  indirect.  The  creditors  now  challenging  the  mortgage  became 
with  full  knowledge  of  this  prior  mortgage,  and  have  no  higher 
right  to  avoid  this  security  than  the  coi-poration  itself  would  1 
It  was  not  a  mere  accommodation  security.  By  lending  its  credi 
in  effect,  purchased  ti-ansportation  facilities  as  effectually  as  if  it 
subscribed  for  the  stock  of  the  company  in  order  to  acquire  wh 
needed,  or  had  in  any  other  way  used  its  capital  in  the  acqnisitit 
means  of  transportation.  Section  32C0  of  the  Revised  Statut< 
Ohio  provides  that  "no  corporation  shall  employ  its  stocks,  mi 
assets  or  other  property,  directly  or  indirectly,  for  any  other  pui 
whatever  than  to  accomplish  the  legitimate  objects  of  its  creat 
But  this  is  nothing  more  than  common  law,  and  gives  no  added  : 
to  the  well-settled  nile  so  often  stated  by  tlie  courts  of  Ohio  an 
other  tribunals  administering  the  common  law.  Under  any  fair 
reasonable  construction  of  the  recitals  of  the  objects  and  pnrpos 
this  mortgage,  it  was  executed  by  the  Coal  &  Railroad  Company 
no  other  than  to  accomplish  the  legitimate  objects  of  its  creat 
The  particular  means  adopted  are  not  expressly  prohibited;  nor 
der  any  fair  and  reasonable  interpretation  of  the  powers  confe 
can  we  say  that  the  method  adopted  of  accomplishing  an  autho; 
corporate  purpose  was  intended  to  be  excluded  by  the  provisions  o 
Ohio  law  in  respect  to  this  class  of  companies.  In  accomplishi 
lawful  corporate  purpose,  a  reasonable  chain  of  means  adapted  to 
must  be  regarded  as  within  the  legislative  intent,  unless  a  cont 
purpose  is  clearly  indicated.  Mor.  Priv,  Corp.  §§  320-323;  Cil 
Bridgeport  v.  Housatomic  R.  Co.,  15  Conn.  475;  Thompson  v.  Rail 
Co.,  3  Sandf.  Ch.  625;  Jones  v.  Quarantv  Cx).,  101  U.  S.  622;  EUei 
T.  Stockyards  Co.,  49  N.  J.  Eq.  217,  23  Atl.  287. 

The  primary  question  here  is  one  of  construction:  Was  this  me 
of  accomplishing  an  authorized  corporate  purpose  so  far  in  eice 
the  granted  powers  of  this  corporation  as  that  the  mortgage  is  i 
Intely  void,  and  not  in  the  way  of  a  subsequent  mortgage  by  the  i 
mortgagor  to  a  mortgagee  having  constniotive  notice  of  its  existe 

In  Attorney  General  v.  Great  Eastern  Ry.  Co.,  5  App.  Cas.  473, 
481,  the  lord  chancellor,  referring  to  Railway  Co.  v.  Riche,  L.  R 
L.  653,  said: 

"It  appears  to  me  to  be  important  tbat  the  doctrine  of  ultra  vires,  aa  It 
explained  in  tbat  case,  should  be  mnintalned.  But  I  agree  with  Liord  3 
that  this  doctrine  ou^ht  to  be  reasonably,  and  not  imreasonabiy,  understooi: 
applipd,  and  that  whatever  may  be  fairly  regarded  as  an  incident  to  or 
sequential  upon  those  things  which  the  legislature  has  authoriKed  ought 
(unless  expressly  prohibited)  to  be  held,  by  Judicial  constnictioii,  to  be 
vires." 

In  the  same  case.  Lord  Blackborne  said  that: 

"Tliose  things  which  are  Incident  to,  and  may  reasonably  and  properl 
done  under,  the  main  purpose,  though  they  may  not  be  llteraUy  within  it,  \ 
not  be  prohibited." 
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In  Green  Bay  &  M.  B.  Co.  v.  Union  Steamboat  Co.,  107  XJ.  S.  100, 
2  Sup.  Ct.  221,  a  railway  company  was  authorized  to  build,  construct, 
and  run,  ae  a  part  of  their  corporate  property,  such  number  of  steam- 
boats as  they  may  deem  necessary  to  facilitate  the  business  operations 
of  the  company.  It  made  a  contract  guarantying  that  the  gross  earn- 
ings of  each  steamer  of  an  independent  steamboat  company  should 
equal  a  certain  sum  for  each  of  two  years  if  it  would  run  a  line  In  con- 
nection with  the  railway  company.  "When  sued  upon  this  agreement, 
it  relied  upon  the  defense  of  ultra  vires.  The  conti-act  was  held  to  be 
valid.  Id  considering  the  question  as  to  whether  the  power  to  con- 
struct and  run  a  line  of  boats  in  connection  with  its  railroad  implied 
the  power  to  guaranty  the  earnings  of  an  indep^dent  line  of  boats, 
the  court  said : 

"The  general  doctrine  upon  thia  subject  la  now  well  settled.  The  charter  of 
a  corporation,  read  in  conuection  with  the  general  laws  applicable  to  it,  is  the 
iDfiasore  of  Its  powers:  and  a  contract  nianlfestly  beyond  those  power-s  will 
not  sustain  an  action  against  the  corporation.  Bat  whatever,  tinder  the  char- 
ter and  other  general  laws  reasonably  construed,  may  fairly  be  regarded  as 
incidental  to  the  objects  for  whlrti  the  corporation  is  created,  is  not  to  be  taken 
as  prohibited." 

In  Marbury  v.  Tod,  22  D.  S.  App.  267,  10  C.  C.  A.  393,  and  62  Fed. 
335,  aflBi-ming  Tod  v.  Land  Co.,  57  Fed.  47,  this  court  sustained  a  guar- 
anty of  the  bonds  of  a  railroad  company  by  a  land  company,  upon  the 
ground  that  a  power  to  consolidate  with  a  railroad  company  implied 
power  to  induce  the  building  of  a  railroad  necessary  to  the  successful 
working  of  the  business  of  the  land  company  by  guarantying  its 
bonds. 

In  Zabriskie  t.  Railroad  Co.,  23  How.  381,  the  guaranty  of  the  bonds 
ot  one  Ohio  railroad  company  by  another  Ohio  railway  company  was 
sustained,  under  section  3300,  Rev.  St.  Ohio,  which  gave  power  to  rail- 
way  companies  to  aid  another  in  the  construction  of  its  road,  "by 
means  of  a  subscription  to  the  capital  stock  of  such  company  or  other- 
wise." 

In  Hill  T.  Nisbet,  100  Ind.  341,  power  to  consolidate  was  held  to 
imply  power  to  purchase  stock  in  another  company  with  a  view  to 
consolidate. 

A  corporation  having  power  to  buy  and  improve,  lease,  and  sell 
lands,  was  held  to  have  power  to  contribute  to  the  building  of  a  rail- 
road l)y  which  its  property  was  rendered  accessible.  Vandall  v.  Dock 
Co.,  40  Cal.  83.  A  similar  corporation,  with  like  powers,  was  held 
to  have  power  to  contribute  to  a  college  which  it  was  proposed  to  es- 
tablish, although  not  upon  the  company's  lands.  Whetstone  v.  Ot- 
ta^va  "University,  13  Kan.  320.  A  company  authorized  to  buy  and 
hold  and  develop  wild  lands,  "and  to  aid  in  the  development  of  minerals 
and  pther  materials,  and  to  promote  the  clearing  and  settlement  of 
The  country,"  was  held  to  have  power  to  build  sawmills  and  an  hotel 
for  the  accommodation  of  those  having  business  with  the  company. 
The  same  corporation  had  power  to  employ  their  capital  in  the  con- 
struction of  such  railways,  not  exceeding  twenty  miles  in  length,  as 
may  be  necessary  from  such  mines,  to  intersect  the  Sunbury  and  Erie 
or  the  Allegheny  "Valley  Railroad.  The  directors  subscribed  an  amount 
greater  than  the  entire  authorized  capital  of  the  corporation  to  the 


( 


Digitized  by 


Google 


^ 


826  87  FEDERAL  REPORTER. 

stock  of  tlie  Sunbury  &  Erie  Bailroad  Company,  under  an  agre«i 
that  that  company  would  build  to  the  lands  of  the  subscribing  i 
pany.  The  shareholders  sought  to  hold  the  directors  liable  to  t 
as  for  a  diversion  of  corporate  assets.  The  court  held  that,  the 
the  subscription  was  excessive  and  ultra  vires  the  directors,  y< 
had  been  ratified  by  the  shareholders,  and  the  directors  were  tl 
fore  not  liable. 

In  ascertaining  the  powers  of  a  corporation,  great  regard  must 
essarily  be  paid  to  the  character  of  the  business  which  the  partic 
<omi)any  is  authorized  to  conduct;  for  the  general  rule  is  that  a  I 
ness  corporation  may,  in  the  conduct  and  management  of  its  authoi 
business,  adopt  the  means  reasonably  appropriate  and  usually  ado 
by  individuals  in  the  conduct  of  the  same  kind  of  business.    This 
finds  illustration  in  many  of  the  cases,  and  in  the  case  of  Ft.  Wi 
City  Co.  V.  Smith  Bridge  Co.,  151  U.  S.  294.  14  Sup.  Ct.  339.    T 
a  corporation  created  for  the  purpose  of  dealing  in  lands,  by  subdi 
ing  and  selling,  and  having  power  "to  enter  into  obligations  or 
tracts  essential  to  the  transaction  of  its  authorized  business,"  i 
gated  itself  to  pay  to  a  bridge  company  one-third  the  cost  of  consti 
ing  a  bridge  over  the  Trinity  river,  whei^eby  the  property  of  the  1 
company  would  be  made  accessible.    The  bridge  was  to  be  constru 
upon  one  of  the  public  streets  of  the  city  of  Ft.  Worth,  and  was 
property  of  the  city.     The  remainder  of  the  cost  of  the  bridge  wa 
be  borne  in  equal  shares  by  the  city  and  the  cotmty  of  Tarrant, 
land  company,  when  sued  by  the  bridge  company  for  its  contribu 
to  the  cost  of  the  bridge,  denied  the  validity  of  its  contract 
court  held  the  contract  valid,  saying: 

"The  object  of  the  creation  of  the  corporation  was  the  actiuisitlon  and 
of  lands  on  subdivision;  and  it  cannot  bie  suooessfitlly  denied  tliat  ttiat  ol 
would  be  directly  promoted  by  the  use  of  legitimate  business  metho-ls  to 
der  the  lands  accessible.  This  Involveil  the  expenditure  of  money  or  th« 
sumption  of  liability;  but  there  is  no  element  in  this  case  of  any  unreason 
excess  in  that  regard  or  of  the  pursuit  of  any  abnormal  and  estraordi 
method.  The  result  sought  was  in  accomplishment  of  the  legitimate  objoci 
tlie  corporation  and  essential  to  the  tranaiction  of  its  authorized  business: 
the  power  to  make  the  contract  was  fairly  incidental,  If  not  expressly  grant 

Thus,  while  some  corporations  might  be,  from  the  very  na( 
of  their  business,  authorized  to  lend  their  credit  or  invest  in 
stocks  of  other  corporations,  yet  manufacturing  or  mining  corpi 
tions  would  have  no  authority  to  guaranty  the  contracts  of 
other,  nor  to  purchase  shares  for  the  purpose  of  controlling  anot 
nor  to  appropriate  their  assets  to  support  the  credit  of  anot] 
or  of  an  individual  or  firm.  That  an  unauthorized  use  of  coi 
rate  property  was  of  benefit  and  advantage  to  the  business  of  s 
a  corporation  is  no  justification,  and  will  not  validate  a  transact 
if  it  be  not  within  the  general  scope  of  its  granted  powers.  1 
is  all  that  was  decided  in  the  cases  of  Humboldt  Mining  Co 
Variety  Iron-Works  Co.,  22  U.  S.  App.  .334,  10  C.  C.  A.  415,  j 
G2  Fed.  356;  Vault  Co.  v.  Bovnton,  37  U.  S.  App.  602,  19  C.  C. 
118,  and  71  Fed.  797;  and  Vallev  Ry.  Co.  v.  Lake  Erie  Iron  Co.. 
Ohio  St.  44,  18  N.  E.  486.  The*  case  last  cited  involved  only 
question  of  the  power  of  the  iron  company  to  invest  its  capital 
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J  of  a  railway  company.  It  was  held  that  no  authority 
D  the  iron  company  to  subscribe  to  the  capital  stock  of  the 
company.  The  question  in  that  case  arose  between  the 
es  themselves,  under  a  suit  based  upon  the  contract  of 
tion.  Here  the  question  is  made  by  a  subseciuent  creditor 
i  after  the  execution  of  the  mortgage,  and  after  the  bonds 
thereunder  had  passed  into  circulation.  The  iron  com- 
d  no  express  power  to  subscribe  for  stock  in  a  railway 
'.  The  Coal  &  Railroad  Company  did  have  express  power 
n  needed  transportation  facilities,  either  by  building  a 
or  by  subscribing  to  or  {)urchasing  the  stock  of  one. 
1  company  had  no  power  in  respect  to  the  subject  of  ac- 
*aiIroad  facilities.  The  procuring  of  adequate  transporta- 
lities  was  a  subject  within  the  granted  powers  of  the  Coal 
ad  Company,  and  the  only  objection  which  can  be  made  to 
did  is  that  it  did  not  exercise  its  powers  in  the  particular 
■ntioned  in  its  charter. 

ise  falls  much  more  nearly  under  Ehrman  v.  Insurance 
Ohio  St.  324-337.  Tliere  one  Ohio  corporation  had  ab- 
nother,  and  acquired  real  estate  and  other  property  which 
it  authorized  to  acquire  or  hold  under  its  charter.  Among 
ts  so  obtained  was  the  note  in  suit.  The  maker  of  the 
en  sued,  denied  the  title  of  the  plaintiff,  upon  the  ground 
absorption  of  the  corporation  to  whom  the  note  was  pay- 
i  the  acquisition  thereby  of  property  which  it  was  not 
»d  to  hold,  was  ultra  vires.  This  defense  was  overruled, 
?  ground  that  the  title  of  the  offending  corporation  could 
?feated  by  one  who  was  a  stranger  to  the  transaction.  In 
ig  the  general  subject  of  ultra  vires  contracts,  White,  J., 

jing  the  doctrine  of  ultra  vires  In  a  particular  case,  regard  must  not 
ad  to  the  unauthorized  agreeniont  or  transaction,  but  also  to  the 
hlch  the  litigating  parties  sustain  to  It.  Where  there  Is  an  absolute 
■want  of  power  In  a  corporation  to  deal  In  respect  to  a  given  sub- 
ly  be  that  acts  done  In  the  name  of  the  corporation,  In  rugard  to 
ct,  would,  as  corporate  acts,  be  void  for  all  purposes  and  as  against 
I.  But  there  Is  an  obvious  dl.«tinction  between  such  a  case  and  one 
corporation  deals  with  a  subject  within  the  scope  of  Its  granted 
It  for  a  purpose  or  In  a  mode  not  authorized  by  its  charter.  Thus, 
perty  which  the .  corporation,  under  certain  circumstances.  Is  author- 
3  charter  to  acquire,  is  purcha.«ed,  In  a  mode  or  for  a  purpose  not 
,  It  seems  clear  to  us  that  the  title  of  the  corporation  to  the  property 
defeated  by  a  party  who  is  a  stranger  to  the  agreement  by  which 
ty  was  acquired,  and  who  Is  not  injured  by  the  transfer." 

s  next  objected  that  this  mortgage  is  void  because  the 
of  the  bonds  secured  excee<ls  the  amount  of  the  stock  of 
I  &  Railroad  Company.  The  Revised  Statutes  of  Ohio, 
corporations  of  the  class  to  which  the  Coal  &  Railroad 
r  belongs,  provide  that  a  corporation  may  borrow  money 
eding  the  amount  of  its  capital  stock,  and  issue  its  note 
n  and  registered  bonds  therefor,  bearing  any  rate  of  inter- 
orissed  by  law,  and  may  secure  payment  of  the  same  by  a 
e  of  its  real  or  personal  property,  or  both.     Rev.  St.  oiiio, 
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§  3256.  This  limitation  as  to  third  persons  mast  be  regard 
applying  to  the  authorized,  and  not  the  subscribed,  stock.  1 
ers'  Loan  &  Trust  Co.  v.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  67  Fe 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548.  The  Coal  &  Railroad 
pany  was  not  borrowing  money.  The  Railway  Company  wa 
borrower,  and  its  capital  stock  was  |20.U0(),000.  But,  aBst 
that  if  the  Coal  &  Railroad  Company  could  not  mortgage  its 
erty  to  secure  its  own  debt  in  excess  of  its  capital  stock,  it 
not  mortgage  it  for  the  debt  of  another  to  any  greater  am 
the  mortgage  is  not  thereby  rendered  so  absolutely  void  as 
subsequent  creditors  can  be  heard  to  complain.  The  same 
tion  has  many  times  been  decided  in  favor  of  creditoi-s. 
Britain  Nat.  Bank  v.  Cleveland  Co.,  91  Hun,  447,  36  N.  Y.  Supp 
Sioux  City  Terminal  R.  &  W.  Co.  v.  Trust  Co.  of  North  Am 
27  C.  C.  A.  73,  82  Fed.  124;  Farmers'  Loan  &  Trust  Co.  v,  T 
A.  A.  &  N.  M.  Ry.  Co.,  67  Fed.  49;  A  His  v.  Jones.  45  Fed 
Wood  V.  Waterworks  Co..  44  Fed.  146;  Reed's  Appeal,  122  I 
565,  16  Atl.  100;  Water  Co.  v.  De  Kay,  36  N.  .1.  Eq.  548.  Ray 
V.  Railroad  Co.,  21  Wkly.  Law  Bui.  103,  was  a  case  arising 
this  same  provision  of  the  Ohio  Revised  Statutes,  and  the  qui 
was  fully  considered  by  Judge  Peck,  of  the  superior  court  o 
cinnati.  The  execution  of  the  mortgage  was  within  the  g 
scope  of  the  powers  of  the  corporation,  and  this  objection  it 
that  it  is  in  excess  of  the  limitations  imposed  upon  the  ex 
of  that  power.  The  statute  does  not  declare  that  indebtc 
in  excess  of  capital  stock  shall  be  null  and  void.  The  corpo: 
and  every  shareholder  consented,  and  will  not  therefore  be 
to  complain.  The  transaction  was  not  on  its  face  immoral 
involved  no  turpitude.  The  objection  comes  from  subse 
creditors,  who,  with  knowledge  that  the  indebtedness  thus  an 
was  in  excess  of  the  authorized  capital  stock,  voluntarily  adc 
that  excess,  and  now  seek  to  sweep  out  of  the  way  a  prior  asi 
tion  of  liability  that  they  may  profit  by  it.  Such  subsequent 
itors  stand  in  the  shoes  of  the  mortgagor,  and,  if  it  could  n( 
ject,  they  cannot.  For  Huch  a  violation  of  the  limits  impos 
law  upon  the  power  of  the  Coal  &  Railroad  Company  to  crea 
indebtedness,  the  state  alone  should  be  heard  to  complain, 
cases  holding  valid  mortgages  taken  by  national  banks  to  e 
loans  made  at  the  time  are  in  point  Neither  the  borrowe 
subsequent  creditors  will  be  heard  to  object.  Bank  v.  Matt 
98  U.  S.  621-629;  Bank  v.  Wliitnev,  103  U.  S.  99-103;  Fri 
Palmer,  132  U.  8.  282-292,  10  Sup.  Ct.  93;  R-uik  v.  Townsem 
U.  S.  67,  11  Sup.  Ct.  496.  The  same  conclusion  was  reach( 
the  court  of  appeals  of  the  Eighth  circuit  in  Sioux  Citv  Ten 
R.  &  W.  Co.  V.  Trust  Co.  of  North  America,  27  C.  C.  A.  73,  82 
124-1.'53  et  seq.,  the  opinion  being  by  Sauborn,  circuit  judge. 

3.  The  mortgage  to  the  Knickerbocker  Trust  Company  ii 
jointly  executed  by  the  Railway  Company  and  Ihe  Coal  &  Rai 
Company,  to  secure  |2,000,000  of  the  joint  bonds  of  the  two  cor 
tions.  The  mortgage  recites  that  the  bonds  are  issued  fo 
purpose  of  improving  both  properties.     The  only  attack  on 
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mortgage  is  made  by  the  Guaranty  Trust  Company,  which  is  a 
third  mortgagee.  This  mortgage  expressly  recognizes  the  mort- 
gage to  the  Central  Trast  Company  and  that  to  the  Knickerbocker 
Company  as  existing  prior  mortgages,  and  is  expressly  subject  to 
them.  This  is  an  estoppel,  and  we  need  not  consider  the  objections 
it  urges  to  either  of  said  mortgages.  Bronson  t.  Railroad  Co.,  2 
Wall.  283. 

i.  If  any  question  shall  arise  under  the  answer  of  the  Ohio  Land 
&  Railway  Company  as  to  the  royalties  due  from  the  Coal  &  Rail- 
road Company,  it  may  be  presented  hereafter  upon  the  coming  in 
of  the  report  heretofore  ordered  upon  that  matter. 

5.  A  decree  of  foreclosure  will  be  drawn,  which  may  be  presented 
to  me  hereafter,  and  the  terms  settled,  if  there  shall  be  disagree- 
ment. 


"WARNER  V.  CITT  OF  NEW  ORLEANS. 

(CHrcnit  Court  of  Appeals,  Fifth  Circuit    May  17,  1896.) 

No.  681. 
.  E<itjrTT— Maxims. 

The  'city  of  New  Oi'Ieans  pnrchased  the  drainage  system  then  In  process 
of  construction  from  the  contractor;  paying  therefor  in  warrants,  and 
covenanting  not  to  obstruct  or  Impede,  but  to  facilitate  by  all  lawful 
means,  the  collection  and  application  of  the  drainage  assessments  to  the 
payment  of  the  warrants.  The  city  abandoned  the  work,  and  the  supreme 
conrt  of  the  state  decided  that  the  assessments  were  not  enforceable,  be- 
canse  the  abandonment  of  the  work  bad  rendered  it  a  detriment,  rather 
than  a  benefit,  to  the  lands.  Suit  was  brought  against  the  city  by  a  holder 
of  the  purchase  warrants.  Bdd  that,  under  the  maxim  "that  equity  looiis 
npon  that  as  done  which  ought  to  have  been  done,"  the  city  must  l>e  treated 
as  having  done  whatever  was  necessary  to  render  the  assessments  availa- 
ble, and  therefore  as  liable  to  account  for  the  fund  as  if  actually  collected 
and  In  hand. 

ESTOFPBI..  • 

A  city,  by  drawing  warrants  against  a  fund  composed  largely  of  assess- 
ments and  Judgments  against  Itself  as  quasi  owner  of  the  streets  and  public 
squares,  etc.,  is  estopped  to  deny  the  validity  of  those  assessments  and 
Judgments. 

MtmiCIFAI.  CORPOBATIONS— AaSESSMEDT  OF  ClTT  PbOPBKTT  FOR  LOCAL  BENE- 
FITS. 

A  city  Is  liable  for  special  assessments  against  itself  for  local  benefits 
to  its  streets  and  other  public  places,  regardless  of  the  rule  that  public 
property  Is  exempt  from  taxation. 
Same— Inckkase  of  Debt. 

By  an  amendment  to  the  Louisiana  constitution,  the  city  of  New  Orleans 
was  prohibited  from  increasing  its  debt,  except  that  it  might  issue  drain- 
age warrants  under  a  certain  contract  then  in  process  of  completion. 
Held,  that  a  purchase  of  works  being  built,  and  the  issuance  of  warrants 
for  the  price,  were  within  the  exception. 

Same— Power  to  Contract. 

A  municipal  corporation  which  has  enjoyed  the  fruits  of  a  contract  fairly 
made  cannot,  when  called  to  account,  deny  the  corporate  power  to  make  it 
I/nnTATiONs. 

A  city  bought  property,  and  issued  warrants  against  a  fund  in  payment 
therefor,  and  undertook  to  collect  the  Judgments  and  assessments  lieloiiKiug 
to  such  fnnd,  and  apply  them  to  pay  the  warrants.     Held,  that  the  city 
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conid  not  avail  itself  of  the  plea  of  tlie  statute  of  limitations  agalni 
Iiolders  of  the  warrants,  based  on  the  fact  that  the  city  had  allowe 
Judgments  to  outlaw. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Ea 
District  of  Louisiana. 

The  legislature  of  the  state  of  Louisiana,  by  an  act  approved  Man 
1858,  estubllslied  a  system  of  drainage  of  certain  portions  of  the  parisl 
Orleans  and  JefTerson,  which  was  to  be  carried  on  by  boards  of  commlss 
appointed  for  the  three  drainage  districts  Into  which  the  territory  was  dl 
The  commissioners  were  required  to  prepare  plana  of  the  proposed  worl 
ing  the  names  of  the  proprietors  of  the  lands  to  be  drained,  which  wi 
be  filed  in  the  mortgage  office.  The  act  further  provided  that  notice  < 
filing  of  the  plans  should  be  t;iven  by  publication,  and  that,  upon  the  ai 
tlon  of  the  commissioners  to  the  courts  specified  in  tlie  act.  Judgments  s 
l)e  entered  decreeing  the  lands  subject  to  a  first  mortgage  lien  and  pri 
for  such  amount  as  might  be  assessed  for  drainage  purposes.  By  a  s< 
mental  act  approved  March  17,  1859,  the  commissioners  were  antboris 
borrow  money  to  carry  on  the  work.  By  another  act,  approved  March  1, 
the  prior  acts  were  amended  for  the  purpose  of  providing  a  mode  i 
forcing  assessments  when  made,  and  for  that  purpose  authorizing  the 
missloners  to  apply  to  certain  courts  for  the  approval  and  homologatl 
the  assessment  rolls,  which  approval  and  homologation  the  act  declared 
be  a  Judgment  against  the  property  assessed  and  the  owners  thereof,  on 
execution  may  issue  as  on  Judgments  rendered  in  the  ordinary  mo«Je  o 
ceedlng."  The  commissioners  made  plans  of  the  work  proposed  to  be 
Including  therein  the  streets,  squares,  and  public  places  within  the  seven 
trlcts.  as  the  property  of  the  city  of  New  Orleans;  and  from  time  to 
Judgments  were  rendered  charging  these  public  places,  as  well  as  p 
property,  with  the  amounts  that  might  be  assessed  for  drainage  pur 
Subsequently  assessments  were  made,  in  some  districts  by  the  commissi 
and  in  others  by  the  board  of  administrators  of  the  city  of  New  Or 
which  succeeded  them  under  the  act  of  1871;  and  Judgments  were  render 
the  amounts  assessed  against  the  lands  and  the  owners,  pursuant  to  tl 
of  ISGl.  These  assessments  In  every  instance  Included  the  streets,  sq 
and  public  places,  and  the  city  of  New  Orleans,  as  the  proprietor  therec 
1871  the  legislature,  by  Act  No.  30  of  that  year,  abolished  the  several  t 
of  drainage  commissioners,  transferring  all  the  assets  and  everything  i 
tainlng  to  the  drainage  districts  to  the  board  of  administrators  of  thi 
of  New  Orleans,  which  was  subrogated  to  all  the  rights  and  powers  ai 
duties  then  possessed  by  the  commissioners;  and  the  board  was  direcl 
collect  the  balance  due  on  assessments,  as  shown  by  the  books  of  the 
Second,  and  Third  drainage  districts,  "which  said  assessments  are  hereb; 
firmed  and  made  exigible  at  such  time  and  In  such  manner  as  the  bos 
administrators  may  designate."  The  act  further  authorized  the  board  i 
mlnistrators  to  mai:e  other  assessments,  and  required  It  to  place  all  coUe 
of  drainage  assessments  to  the  credit  of  the  Mississippi  &  Mexican  Gulf 
Canal  Company,— said  company  being  the  corporation  charged  under  tl 
with  tlie  drainage  work,— and  hold  the  same  as  a  fund  to  be  applied  to  i 
age  purposes.  Under  these  several  acts,  assessments  were  made  again: 
city  on  the  area  of  the  streets  and  other  public  places  within  the  dra 
districts,  and  reduced  to  Judgment,  to  the  amount  of  $(MK1..349.30,  and  a; 
private  persons  to  the  amount  of  $1,003,312.28,  of  which  about  $230.00 
been  collected  from  private  property,  in  cash  and  drainage  warrants;  le 
outstanding  at  the  date  of  the  liling  of  the  bill  In  this  case  nncollectpd  a 
ments  to  the  amount  of  ?l,40t),714.47,  of  which  the  city  owes  $696.3 
The  canal  company  carried  on  the  work  until  1872,  when  It  transfem 
franchise,  drainage  boats,  and  machinery  to  Warner  Van  Norden,  who 
after  continued  the  work,  receiving  warrants  against  the  drainage  fui 
payment  of  the  amount  earned.  In  1876,  after  more  than  two-thirds  c 
drainage  system  had  been  completed,  the  legislature,  by  Act  No.  16  ot 
year,  authorized  the  city  of  New  Orleans  to  acquire.  If  the  council  deen 
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adrlsable,  the  property  and  franchise  of  the  cannl  company,  or  tts  transferee, 
at  a  valnation  to  be  affixed  by  appraisers  to  be  appointed  by  itself:  the  price 
to  be  paid  In  warrants  drawn  against  the  drainage  assessments.  The  same 
act  granted  the  city  the  right  and  power  thereafter  to  do  all  necessary  drain- 
age work,  In  case  It  should  malce  the  purchase.  The  city  availed  itself  of  this 
authority,  and  on  the  6th  day  of  June,  1870,  made  the  purchase  at  an  ap- 
praised value  of  $300,000,  and  Issued  drniuage  warrants  to  that  amount  to 
Van  Xorden  for  the  price;  coveuanting  in  the  act  of  sale  not  to  obstruct  or 
Impede,  but  on  the  contrary  to  facilitate  by  all  lawful  means,  the  collection 
and  application  of  the  drainage  assessments  to  the  payment  of  the  purchase 
warrants. 

On  this  state  of  facts  the  complainant,  as  bolder  of  $6,000  of  these  warrants, 
brings  this  suit.  The  bill,  after  reciting  these  facts,  avers,  in  substance,  that 
upon  acquiring  the  drainage  plant  and  franchises  of  the  canal  company  the 
city  abandoned  all  drainage  work,  and  suffered  the  drcdj^e  boats  and  machinery 
purchased  as  above  stated  to  decay  and  become  valueless,  and  that  by  reason 
of  the  city's  failure  to  complete  the  drainage  and  benefit  the  lands  the  courts 
luve  refused  to  enforce  the  collection  of  the  assessments;  that,  having  thus 
abandoned  all  drainage  work,  the  city,  by  its  ordinances  and  by  a  proclama- 
tion of  the  mayor,  then  advised  property  holders  not  to  pay  the  assessments; 
and  that  in  consequence  of  these  ordinances  and  said  proclamation,  and  the 
decisions  of  the  courts,  the  drainage  assessments  became  practically  valueless 
and  uncollectible.  The  bill  further  avers  that  the  city  had  issued  bonds  In 
exchange  for  drainage  warrants  given  for  work,  prior  to  the  sale,  under  the 
authority  of  the  act  of  the  legislature  of  1872,  to  an  amount  in  excess  of  all 
the  drainage  assessments,  which  it  will  claim  operated  as  a  discharge  of  its 
liability  as  assessee  of  the  streets,  etc.,  and  of  all  liability  it  may  have  incurred 
by  any  dereliction  of  duty  In  regard  to  the  assessments  against  private  prop- 
erty, but  that  this  claim  was  not  made  known  to  Van  Norden  at  the  time  of 
the  purchase,  and  that  he  would  not  have  parted  with  his  property  payable 
out  of  drainage  assessments  if  he  bad  known  that  such  claim  would  be  set  up 
to  defeat  the  payment  of  the  price.  The  bill  closes  with  a  prayer  for  an  ac- 
counting of  the  drainage  fund,  including  the  amounts  due  by  the  city,  and 
the  application  thereof  to  the  payment  of  the  complainant's  warrants,  and 
those  held  by  others  similarly  situated  who  may  come  in  and  avail  themselves 
of  the  benefit  of  the  bill. 

To  this  bill  the  defendant  filed  a  demurrer,  both  general  and  special,  assign- 
ing for  cause  <1)  want  of  jurisdiction  in  the  circuit  court;  (2)  want  of  equity 
In  the  bill;  and  (3)  that  the  matters  sought  to  be  litigated  had  been  decided 
adversely  to  the  complainant's  pretensions  in  the  case  of  Peake  v.  City  of 
New  Orleans,  130  TJ.  S.  342,  11  Sup.  Ct.  541.  The  demurrer  was  sustained  and 
the  bin  dismissed  by  the  circuit  court,  and  the  cause  was  removed  here  on 
the  appeal  of  the  complainant  This  court,  being  in  doubt  as  to  the  application 
in  Peake  v.  City  of  New  Orleans,  supra,  to  the  case  made  by  the  bill,  certified 
the  following  questions  to  the  supreme  court  for  advice  and  instructions: 
"First.  Is  the  city  of  New  Orleans,  under  the  warranties,  express  and  Implied, 
contained  In  the  contract  of  sale  of  .lune  7,  187C,  by  which  she  acquired  the 
property  and  franchise  from  Warner  Van  Norden,  and  under  the  averments  of 
the  bin,  estopped  from  pleading  against  the  complainant  the  issuance  of 
bonds  to  retire  $1,672,105.21  of  drainage  warrants  issued  prior  to  said  sale, 
as  a  discharge  of  her  obligation  to  account  for  drainage  funds  collected  on 
private  property,  and  as  a  discharge  of  her  own  liability  to  that  fund  as  as- 
sessee of  the  streets  and  squares?  .Second.  Should  the  decision  in  the  case  of 
Peake  t.  City  of  New  Orleans,  139  U.  S.  342.  11  Sup.  Ct  541,  be  held  to  apply 
to  the  facts  of  this  case,  and  operate  to  defeat  the  complainant's  action?" 
The  court  declined  to  answer  the  second  question,  on  the  ground  that  it  prac- 
tically submitted  the  whole  case,  but  answering  the  first,  after  reciting  the 
facts,  said:  "And  now  the  question  is  whether  the  city  Is  not  estopped  to 
plead  in  defense  of  liability  on  these  drainage  warrants  the  fact  of  prior  issue 
of  bonds  to  a  larger  amount  than  that  assessed  against  the  areas  of  its  streets 
and  squares,  and  collected  from  private  property.  We  think  this  question 
must  be  answered  in  the  affirmative.  The  city.  In  respect  to  the  purcha.se 
of  this  property  from  the  canal  company  and  its  transferee,  and  In  the  obliga- 
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tlons  aBsnmed  by  the  ■warrants  issued,  acted  voluntarily.  It  was  not 
erence  to  these  matters,  as  It  was  to  those  considered  in  Peako  v.  City  o 
Orleans,  139  U.  S.  342,  11  Sup.  Ct.  541,  a  compulsory  trustee,  but  a  vol 
contractor;  and  the  proposition  which  we  affirm  is  that  one  who  pur 
property,  contracting  to  pay  for  It  out  of  a  particular  fund,  and  Issue 
rants  therefor  payable  out  of  that  fund,— a  fund  yet  partially  to  be  c 
and  created  by  the  performance  by  him  of  a  statutory  duty.— cannot  6 
ately  abandon  that  duty,  talie  active  steps  to  prevent  the  further  creai 
the  fund,  and  then,  there  being  nothing  in  the  fund,  plead  in  defense  tc 
blHty  on  the  warrants  drawn  on  that  fund  that  it  had,  prior  to  the  pui 
paid  off  obligations  tlieretofore  created  against  the  fund.  Whatever 
may  <lo  in  setting  off,  against  all  warrants  drawn  before  this  purcbasi 
the  caual  company  and  Its  transferee,  the  bonds  Issued  by  the  city  (anti 
spect  to  that  matter  we  can  only  refer  to  Pea  lie  v.  City  of  New  O 
supra),  it  by  no  means  follows  that  the  city  can  draw  new  warrants 
fund  in  payment  for  property  which  it  voluntarily  purchases,  aud  then 
don  the  work  by  which  alone  tiie  fund  could  be  made  good,  resort  to 
within  its  power  to  prevent  any  payments  of  assessments  into  that  fun 
thus,  after  violating  its  contract  promise  not  to  obstnict  or  luii)ede.  1 
the  contrary  facilitate  by  all  lawful  means,  the  collection  of  the  assess 
plead  its  prior  issue  of  bonds  as  a  reason  for  evading  any  liability  up 
warrants.  One  who  purchases  property,  and  pays  for  it  In  warrants 
upon  a  particular  fund,  the  creation  of  which  depends  largely  upon  h 
action,  is  under  an  implied  obligation  to  do  whatever  is  reasonable  ai 
to  make  that  fund  good.  He  cannot  certainly  so  act  as  to  prevent  th 
being  made  good,  and  then  say  to  his  vendor,  'You  must  look  to  the  fui 
not  to  me.'  We  are  clear  In  the  opinion,  therefore,  that  the  first  questioi 
be  answered  in  the  affirmative."  Warner  v.  City  of  New  Orleans,  17  S 
892.  Being  thus  advised,  and  being  satisfied  that  the  complainant  was  e 
to  the  relief  prayed,  this  court  itself  answered  the  second  question 
negative,  reversed  the  decree  appealed  from,  and  directed  the  circuit  o 
ovcrnile  the  demurrer.  See  Warner  v.  City  of  New  Orleans,  26  C.  C.  . 
81  Fed.  645.  The  city  subsequently  filed  an  answer  at  great  length,  adi 
that  Judgments  were  rendered  against  it,  as  alleged  in  the  bill,  for  the  i 
assessed  against  the  streets,  squares,  and  public  places,  but  alleged  tl 
assessments  first  levied  by  the  commissioners,  and  afterwards  extended 
board  of  administrators  to  the  city,  were  null  and  void  because  lev 
public  property  exempt  from  ta.\ation,  and  that  the  Judgments  agaii 
,city  therefor  were  for  the  same  reasons  also  void.  The  answer  further 
that  the  city  has  performed  its  full  duty  in  relation  to  the  collectloii  of 
ments  against  private  property,  but  admits  that  the  proclamation  refei 
in  the  bill,  advising  property  owners  not  to  pay  drainage  assessment 
issued  by  the  mayor  under  authority  of  an  ordinance  of  the  city.  It  i 
alleges  that  the  drainage  plans  made  by  the  canal  company  were  so  de 
that  their  completion  would  have  been  of  no  benefit  to  the  property  att( 
to  be  drained;  that  the  work  done  under  them  was  also  defective  and 
value,  and  that  for  these  reasons  the  city  was  justified  in  suspend!: 
further  prosecution  of  tlie  work,  which  resulted  in  the  decision  of  the  si 
court  in  the  case  of  Davidson  v.  City  of  New  Orleans,  34  L;i.  Ann.  170,  de' 
Judgments  for  drainage  assessments  void  for  failure  of  consideration;  ai 
this  decision  has  become  the  settled  rule  of  law  In  the  state,  rendering  I 
colle<-tion8  impossible,  but  that  notwithstanding  this  decision  the  city  hi 
stantiy  and  at  all  times  endeavored  in  every  way  possible  to  realize  the 
ments.  And  the  city  files  an  account  showing  the  collections  made  In  1 
Jime  20,  1801,  Inclusive,  and  the  disposition  thereof,  as  a  sufflclent  com] 
with  its  duty  as  a  trustee.  In  conclusion  the  city  pleads  the  appointmei 
receiver  for  the  drainage  fund  by  the  circuit  court,  and  the  prescription 
and  ten  years  in  bar  of  tlie  bill,  and  tiie  issuance  of  the  bonds  under  t 
of  1872,  as  a  discharge  from  all  liability,  and  the  decision  In  Peake  i 
of  New  Orleans  as  res  adjndicata  on  all  the  issues  in  the  case. 

Bichard  De  Gray,  Wm.  Grant,  and  John  D.  Rouse,  for  appelU 
Branch  K.  Miller  and  Samuel  L.  Giimore,  for  appellee. 
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Before    PARDEE     and    McGOBMICK,    Circuit    Jadges,    and 
.SWAYNE,  District  Judge. 

SWAYNE,  District  Judge  (after  stating  the  facts  as  above).    As  to 
nearly  all  of  these  defenses,  we  might  well  rest  our  decision  in  this 
case  on  the  opinion  of  the  supreme  court  expressed  in  answer  to  the 
certified  question.     All  the  facts  averred  in  the  bill  have  either  been 
admitted  by  the  answer,  or  abundantly  established  by  evidence.     In- 
deed, the  onty  fact  in  dispute  between  the  parties  is  the  question  of 
refipoDsibility  for  the  alleged  defects  in  the  drainage  plan.     60  far, 
however,  as  the  answer  attempts  to  fasten  this  responsibility  on  the 
canal  company  and  Van  Norden,  its  transferee,  as  a  defense  to  this 
action,  it  is  entirely  unsupported  by  the  evidence,  as  the  counsel  for 
the  city  very  frankly  admitted  in  their  argument  at  the  hearing.     The 
general  plan  under  which  the  work  was  undertaken  by  the  contractor 
was  prescribed  by  the  legislature  in  the  act  of  1871,  which  directed  the 
canal  comppny  to  dig  canals  above,  below,  and  in  the  rear  of  the  city, 
and  with  the  earth  removed  therefrom  to  build  levees  to  protect  the 
city  from  overflow,  and  to  dig  such  interior  canals  as  might  be  neces- 
sary for  the  drainage  of  the  city  and  the  lands  in  the  rear;  but  the 
right  to  prescribe  i£e  location  and  number  of  all  the  canals  was  ex- 
pressly vested  in  the  city.     As  a  matter  of  fact,  the  city,  through 
its  ordinances,  based  on  the  recommendation  of  the  city  engineer, 
located  each  of  the  canals  that  were  excavated,  and  exercised  direct 
supervision  over  the  work,  which  the  assistant  engineer  having  charge 
of  the  work  says  was  done  strictly  in  accordance  with  the  specifica- 
tions furnished  by  the.  contriactor,  and  well  done.     The  principal  ob- 
jections made  to  the  plan  by  some  of  the  eminent  engineers  who  have 
testified  are  that  it  was  not  suffi<;iently  extensive  to  meet  the  future 
requirements  of  a  grovring  city  like  New  Orleans,  that  it  did  not  pro- 
vide the  number  of  interior  canals  necessary  to  hold  and  carry  off  the 
excessive  rainfall,  and  that  the  method  of  discharging  the  drainage 
water  by  means  of  pumps  into  the  lake  was  too  expensive,  and  was 
wrong  from  a  sanitary  point  of  view.     Testifying  by  the  light  of  ex- 
perience and  investigation  made  by  them  since  1871,  they  give  it  as 
their  opinion  that  a  greater  number  of  canals  should  be  excavated 
than  called  for  by  the  plan,  and  that  the  drainage  ought  to  be  dis- 
charged into  Bayou  Bienvenue,  some  distance  below  the  city  proper, 
through  the  main  canal,  by  means  of  a  series  of  pumping  stations. 
Other  engineers  of  e<iual  reputation — ^notably,  Mr.  Bell,  who,  as  engi- 
neer of  the  city  in  1871,  devised  the  plan  now  condemned,  and  the  pres- 
ent city  engineer,  and  others — testify  that  the  plan  was  a  good  one, 
and,  if  carried  out,  would  have  accomplished  the  drainage  of  the  city. 
The  cost  of  completing,  the  work  after  the  city  purchased  the  drain- 
age plant,  as  testified  to  by  some  of  the  witnesses  for  the  defendant, 
woald  have  been  about  ^00,000,  if  paid  for  in  cash,  and  not  in  war- 
rants.    But  it  now  appears  that  a  new  plan  of  drainage  has  recently 
been  adopted,  which,  incorporating  and  using  all  the  old  works,  is 
estimated  to  cost  about  |8,000,000.     Without  commenting  further 
on  tbe  evidence  on  this  part  of  the  defense,  our  conclusion  is  that  the 
plan  under  which  the  work  was  done  by  the  canal  company  and  its 
87  F.-53 
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transferee  wonld,  if  carried  out  as  contemplated,  have  snflBcient 
complished  the  drainage  of  the  lands  within  the  several  distrii 
render  the  assessments  available,  If  the  city  had  kept  the  wo 
serviceable  condition  after  its  completion,  as  the  law  required 
is  a  singular  fact  that,  while  the  answer  in  this  case  charges  thi 
ure  of  the  drainage  to  the  alleged  defective  plan  and  the  worit  i 
contractor,  the  principal  ground  of  the  decision  in  Davidson  v 
of  New  Orleans,  34  La.  Ann.  170,  for  annulling  the  judgmei 
one  of  these  assessments,  is  that  the  citj  had  abandoned  the 
without  any  probability  of  renewing  it,  so  that  the  work,  in  i 
complete  state,  was  a  detriment,  rather  than  a  benefit,  to  the 
The  failure  of  consideration  which  worked  the  destruction  ( 
drainage  fund  was  therefore,  as  adjudged  by  the  supreme  coi 
the  state,  caused  directly  by  the  fault  of  the  city.  Its  condi 
this  and  other  respects  was  a  violation  of  its  duty  as  a  tmstet 
was  a  breach  of  the  covenant  contained  in  the  act  of  purchase 
to  obstruct  or  impede,  but  on  the  contrary  to  facilitate  by  all  1 
means,  the  collection  of  the  drainage  assessments."  Treatin 
city,  therefore,  as  a  trustee,  under  an  express  duty  to  do  wh! 
was  reasonably  required  to  make  the  drainage  fund  available  f 
purpose  of  paying  the  purchase  warrants,  a  court  of  equity  will 
the  maxim  "that  equity  looks  upon  that  as  done  which  ought  t< 
been  done."  "The  true  meaning  of  this  maxim  is  that  equit 
treat  the  subject-matter,  as  to  all  collateral  consequences  an< 
dents,  in  the  same  manner  as  if  the  acta  contemplated  by  the  p 
had  been  executed  exactly  as  they  ought  to  have  been.  * 
They  are  also  deemed  to  have  the  ssime  consequence  attached  to 
so  that  one  party,  or  his  privies,  shall  not  derive  benefit  by  his 
or  neglect,  and  the  other  party,  for  whose  profit  the  contract  w 
signed,  shall  not  suffer  thereby."  1  Story,  Eq.  Jur.  §  64g.  Th 
must  therefore  be  treated  as  having  done  whatever  was  neccss 
render  the  assessments  available,  and  should  be  held  to  accou 
the  drainage  fund,  as  if  collected  and  in  hand. 

It  is  claimed,  however,  that  the  city  is  not  bound  to  accou; 
the  assessments  and  judgments  against  itself,  as  the  quasi  < 
of  the  streets  and  other  public  places;  on  the  ground  that  such  i 
meats  and  judgments  should  be  considered  void  ab  initio,  for  th 
son  that  public  property  is  exempt  from  taxation.  But  we  thii 
city,  by  drawing  these  warrants  against  the  drainage  fund,  com 
largely  of  these  very  assessments  and  iudgments.  is,  under  the 
ciples  laid  down  by  the  supreme  court  in  the  present  case,  est 
to  deny  their  existence  and  validity,  to  the  same  extent  that 
estopped  from  setting  up  the  issue  of  bonds  und»'r  the  act  of  187 
«lischarge  of  its  general  liability  as  trustee  with  reference  to  the 
As  an  original  question,  however,  the  authorities  seem  to  afflr 
liability  of  a  municipal  corporation  for  its  proportion  of  the  c 
local  improvements,  independently  of  the  existence  of  any  est 
In  Re  New  Orleans  Drainage  Co.,  11  La.  Ann.  338,  the  supreme 
of  Ixinisiana  held  the  city  of  New  Orleans  liable  for  assessments 
«»n  the  area  of  the  streets  nnder  the  act  of  1835,  which  is  simi 
all  r«'spe«.'ts  to  the  acts  involved  here,  except  that  the  assessmei 
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jeen  ratified  by  the  legislature,  as  was  done  in 
act  of  1871.  This  case  has  since  been  comment- 
J  in  Marqaez  v.  City  of  New  Orleans,  13  La.  Ann. 
V.  Succession  of  Poucher,  26  La.  Ann.  362,  and  in 
re,  41  La.  Ann.  259,  5  South.  848.  The  matter  of 
as  been  the  subject  of  judicial  inquiry  in  other 
le  supreme  court  of  Illinois  in  the  case  of  County 
if  Bloomington,  106  111.  209,  where  all  the  objec- 
case  have  been  elaborately  considered,  and  de- 
th  the  case  above  quoted.     Says  the  court  in  that 

be  Incladetl  under  three  beads:  First,  that  public  prop- 
ecJal  asaessmeuts;  second,  that  the  statute  under  which 
does  not  authorize  any  assessments  against  the  property 
bat  the  Judgment  cannot  be  enforced  by  the  sale  of  the 

mode  of  enforcing  such  Judgments  can  be  resorted  to. 

rst  objection  has  the  direct  sanction  of  the  statutes  in  ^^  - 

rtentlon  Is  such  property  is  expressly  exempt  from  taxa-  Jf"* 

isments  are  Included  within  the  meaning  of  the  word  ~J!^ 

een  too  long  and  too  firmly  committed  to  the  doctrine  — 

taxation  does  not  exempt  from  special  assessments  to 

3D  debatable.    •    •    •    The  distinction  between  taxation  ^__ 

:8  is  also  clearly  made  in  our  present  constitution,  and  "Z**^^ 

he  general  assembly  may  exempt  the  property  of  the  r-'"% 

ler  municipal  corporations  from  the  former,  makes  no  ^— •• 

•d  to  the  latter,  but  on  the  contrary  •  •  •  authorized 
to  vest  the  corporate  authorities  of  cities,  towns,  and 

to  make  local   improvements   by  special  assessments.  ^^^^^  __ 

I  as  to  the  property  to  be  assessed.    The  second  objec-  ^^^^1  •«(2" 

be  assumption  that,  to  include  the  property  of  counties,  ^^^^"  "• 

named,  and  that  language,  however  comprehensive.  In 

not  sufficient.     The  rule  held  by  this  court  is  directly  , 

umptlon.     Tlie  exemption,  and  not  the  Inclusion,  must  j  vIKJ 

•    •    The  question  relates  solely  to  the  right  of  the  '  irJ'J 

public  burden  upon  public  property,  In  common  with  'v'». 

roportion  to  the  benefit  conferred  upon  that  property.  '-I'-i 

jn,  we  think,  involves  no  serious  difficulty,  although  .-J. J 

?em  to  do  so.   We  certainly  do  not  hold  the  court-house  '""^i.^ 

ind  title  passed  to  private  parties  or  to  the  city.  In 
I.  322,  we  held  that  In  such  cases  the  amount  should  be 
•y.  The  distinction  here  made  between  taxes  and  local 
fully  recognized  by  the  supreme  court  of  Louisiana  In 
,  38  La.  Ann.  326,  and  In  Paving  Co.  v.  Gogreve,  41  La. 
,  where  the  Drainage  Case  in  11  La.  Ann.  338,  is  cited 

igation  for  these  drainage  assessments  had  its 
I  acts  of  1858, 1859,  and  18G1,  or  was  cast  upon  the 
571,  confirming  the  assessment  rolls,  upon  which 
as  a  debtor,  or  results  from  judgments  based  on 
unt  of  the  assessments  constitutes  a  lawful  debt 
aust  be  discharged  by  the  exercise  of  the  power 
ower  being  the  usual,  and  in  most  instances  the 
eh  municipal  corporations  can  discharge  their  in- 
V.  City  of  New  Orleans.  98  U.  S.  381;  Wolff  v. 
,  103  U.  S.  358. 

'er.  that  the  contracts  of  purchase  made  in  1876 
ecause  they  operated  to  increase  the  debt  of  the 
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city,  in  violation  of  the  amendment  of  the  constitution  of  the 
adopted  in  1874.  This  assumption  is  based  on  the  theorj-  that  at 
meuts  against  the  city  were  at  that  time  void,  and  that  to  nc 
force  them  would  be  to  increase  the  city  debt.  It  is  said,  also, 
the  city  was  not  at  that  time  the  primary  debtor  for  assessn 
against  private  property,  and  that,  if  the  court  should  now  ir 
a  liability  on  th^  city  for  the  dereliction  of  duty  cliarged  in  tht 
it  would  create  a  new  debt,  which  will  come  within  the  prohib 
We  cannot  concede  the  correctness  of  this  argument.  It  is 
the  amendment  prohibited  any  increase  of  the  city  debt  after  Jai 
1,  1875;  but  it  also  expressly  provided  that  it  should  not  preven 
issue  of  drainage  warrants  to  the  transferee  of  the  contract,  \ 
Act  No.  30  of  1871,  payable  out  of  the  drainage  taxes.  But  it  i 
clear  to  us  that  by  express  terms  the  amendment  excludes,  ai 
tended  to  exclude,  from  its  operation,  the  liability  of  the  dty  grc 
out  of  its  relation  to  drainage  matters,  including  the  city's  lia 
as  assessee  of  the  streets  and  public  places,  as  shown  by  the  ai 
ment  rolls.  Indeed,  it  would  seem  that  the  authority  to  issue 
rants  against  the  drainage  fund  after  that  date  necessarily  impli( 
affirmance  of  the  right  of  the  city  to  proceed  to  the  completion  c 
drainage  work  then  in  progress,  and  imposed  a  corresponding 
on  the  city  to  collect  and  apply  all  the  drainage  assessments  t 
pajTnent  of  the  warrants.  These  taxes,  being  then  liabilities  c 
city,  cannot  by  any  cause  or  reason  be  included  in  the  clause 
hibiting  an  increase  of  the  debt  of  the  corporation  without  imp 
to  the  authors  of  the  constitution  an  intent  to  defraud  those 
might  deal  with  it  under  the  invitation  of  the  constitution.  We 
not  give  to  the  organic  law  of  the  state  a  construction  so  repnj 
to  honesty  and  good  morals;  nor  do  we  believe  the  legislatui 
authorizing  the  city  to  purchase  the  property  of  the  transferee  c 
canal  company,  nor  the  city,  in  making  the  purchase  for  the  pu 
of  carrying  on  and  completing  the  drainage,  contemplated  def 
ing  the  vendor  by  invoking  any  such  inequitable  construction, 
admitting  that  the  purchase  created  a  debt  in  excess  of  the  limiti 
the  most  that  can  be  said  is  that  it  was  made  in  error  of  law.  « 
according  to  article  1846  of  the  Civil  Code  of  Louisiana,  cann 
alleged  to  acquire  the  property  of  another.  This  principle  is  et 
ded  in  the  civU  law,  as  shown  by  the  learned  disquisition  of  D'Au 
scan,  to  be  found  in  the  second  volume  of  Poth.  Obi.  p.  350. 
same  principle  is  recognized  by  the  supreme  court  in  Railway  ( 
McCarthy,  96  U.  S.  258.  iq,  which  the  court  says  that  a  corpora 
having  enjoyed  the  fruits  of  a  contract  fairly  made,  canpot,  ^ 
called  to  account,  deny  the  corporate  power  to  make  it. 

The  only  remaining  question  which  requires  consideration  is 
plea  of  prescription,  and  that,  we  think,  cannot  be  maintained, 
act  of  sale  created  an  express  trust,  in  which  the  city  undertoo 
a  trustee,  to  collect  and  apply  the  drainage  as-sessments  to  the 
ment  of  the  warrants  given  for  the  price  of  the  property  sold  i 
This  trust  was  a  continuing  and  executory  one,  and  the  universal 
In  Hucli  cases  is  that  the  statute  of  limitations  is  not  set  in  m 
until  the  trustee  has  disavowed  the  trust,  and  notice  of  his  rep 
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tit  home  to  the  cestuis  que  trust eut.  Perry,  Trusts, 
kins,  23  Wall.  119.  This  rule  has  been  expressly 
lied  by  the  supreme  court  of  Louisiana  in  Insur- 
!  La.  Ann.  483,  where  it  is  held  that  prescription 
I  demand  an  accounting  begins  to  run  only  from 
act  performed  by  the  trustee  with  reference  to  the 
?  the  act  which  was  held  to  be  a  recognition  of  the 
I  credit  entry,  for  money  collected,  made  by  the 
>oks  of  the  insurance  company,  of  which  he  was 
present  case  the  city  alleges  in  its  answer  that  it 
teavored,  by  suits  and  otherwise,  to  collect  the 
ts,  thus  afQrming  the  trust,  and  has  filed  an  ac- 
collection  of  the  assessments  up  to  June  20,  1891, 
prior  to  the  date  of  the  bill  filed.    Notwithstand- 

still  insisted  that  the  judgments  against  the  city  „  ^ 

er  the  laws  of  the  state,  because  they  have  not  'ZZiZi 

I  10  years  rfnce  their  rendition,  even  if  the  city  JE5*» 

t  as  tnistee  up  to  the  time  of  the  filing  of  the  bill.  ^C3P 

md  upon  what  theory  the  city  can  claim  a  release  <>C! 

es  to  the  drainage  fund  by  pleading  its  own  neg-  ?•■' 

idgments,  if  the  proceedings  to  revive  were  neces-  .--0 

D  force.     Such  a  pretension  has  neither  the  sane-  Cm 

luthority.  On  the  contrary,  the  maxim,  "Contra 
miversally  applied  as  between  a  trustee  and  an  .^^J 

by  him.     And  so  in  this  state  it  has  been  held  ^fl^|  _^ 

t  of  an  administrator  against  the  estate  he  repre-  ^^^H  «t'U 

OS  of  the  estate  against  him,  are  subject  to  pre-  ^^^B  -.... 

he  remains  a  trustee.     In  re  Fanner,  32  La.  Ann.  ^IH  ":*:' 

Calhoun,  36  La.  Ann.  408.     The  reason  given  by  J  5:':^ 

)plication  of  the  maxim  in  these  cases  is  that  an  Z'-Hl^ 

the  very  nature  of  things,  cannot  sue  himself,  if  "3"s»* 

ate,  nor  sne  the  estate,  of  which  he  is  the  sole  '.Zll'J 

i  is  a  creditor.     Moreover,  it  is  doubtful  whether  •~*<i^ 

ts  of  the  character  in  question  are  subject  to  any 
Indeed,  the  supreme  court  of  the  state  has  held 
litors,  39  La.  Ann.  115,  1  South.  784,  citing  State 
nn.  178,  and  Da\'idson  v.  Lindop,  36  La.  Ann.  765, 
sui  generis,  the  prescription  of  the  Civil  Code  does 
from  which  it  may  be  taken,  as  a  general  rule  in 
unless  a  law  under  which  an  assessment  is  levied 
n,  none  ^sts. 

oration  of  the  case,  we  think  the  decree  appealed 
Tsed,  and  that  a  decree  should  be  entered  by  the 
r  of  the  complainant  for  the  sum  of*  f6,000,  with  8 
rom  June  6,  1876,  as  stipulated  in  the  warrants 
n  account  should  be  taken  of  all  the  drainage  as- 
l  those  reduced  to  judgments  against  the  city  as 
ts,  squares,  and  other  public  places,  as  well  as  the 
private  property  and  persons,  allowing  credits  for 
fore  collected  and  properly  expended,  but  without 
inds  issued  under  the  act  of  1872.     Opportunity 
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should  be  giveu  the  holders  of  outstanding  purchase  warrants  ( 
character  of  those  held  by  the  complainant  to  come  before  th€ 
ter  on  the  invitation  contained  in  the  bill,  and  make  proof  < 
amounts  due  them;  and  they  should  be  admitted  to  share  in  the 
fund,  upon  offering  to  contribute  to  the  cost  and  expenses  of  th 
gation.  In  accordance  with  these  views,  and  to  prevent  any  uni 
sary  delay  arising  from  a  misunderstanding  of  the  findings  not 
heretofore  expressed  by  this  court  and  the  supreme  court,  the  c 
court  is  directed  to  enter  a  decree  as  follows: 

"(1)  It  is  decreed  that  the  city  of  New  Orleans  is  a  debtor  to 
Q.  Warner,  complainant,  in  the  sum  of  $6,000,  with  8  per  cent,  in 
thereon  from  June  6,  1876,  as  stipulated  in  the  warrants  sued  oi 
that  he  is  entitled  to  be  psiid  said  sum,  in  principal  and  ini 
out  of  the  drainage  assessments  set  forth  in  the  bill  filed  herein. 

"(2)  The  said  drainage  assessments,  including  those  againe 
defendant  as  asscssee  of  the  streets,  squares,  and  public  plac 
well  as  those  against  the  owners  of  private  property,  be,  and  the 
are  hereby,  declared  to  constitute  a  trust  fund  in  the  hands  < 
city  of  New  Orleans  for  the  purpose  of  paving  the  claims  of 
plainant  and  other  holders  of  the  same  class  of  warrants  issued 
the  act  of  sale  from  Warner  Van  Norden,  transferee  to  said 
under  anthority  of  Act  No.  16  of  the  legislature  of  the  state  of  I 
ana.  approved  February  24,  1876. 

"(3)  That  it  be  referred  to  one  of  the  masters  of  the  court  t< 
and  state  an  account  of  all  said  drainage  assessments,  and  foi 
purpose  he  is  authorized  to  require  the  production  before  him  < 
assessment  rolls  and  other  records  appertaining  to  such  drainai 
sessments,  by  any  person  having  possession  thereof,  and  to  exj 
witnesses  touching  all  such  matters.  In  taking  and  stating  su< 
count  the  master  is  directed  to  charge  the  defendant  as  well  wi( 
amount  of  drainage  assessments  against  the  city,  the  area  c 
streets,  squares,  and  public  places,  as  with  those  against  the  o^ 
of  i»rivate  property,  with  inteM-st  thereon  as  prescribed  by  la^i 
to  give  credit  only  for  the  sums  already  collected  and  proper 
pended  by  th(?  defendant  in  the  exeinitiou  of  the  trust,  but  that  i 
set  be  allowed  for  the  bonds  issued  in  exchange  for  drainage  wai 
under  the  act  of  1872. 

"(4)  It  is  further  ordered  that  said  master  give  30  days'  noti' 
advertisement  in  a  new8pj>|M>r  published  in  New  Orleans,  to  all 
ers  of  warrants  issued  as  afoi-esaid.  to  annear  before  him  and  i 
lish  their  claims.  And  it  is  further  ordered  that  said  warrant 
ers  be  entitled  to  establish  their  claims  before  the  master  in  th( 
instance,  without  being  required  to  file  formal  interventions, 
obtain  8pe<ial  leave  of  court,  and  that  they  be  entitled,  upon  m 
satisfactory  proof,  to  the  full  benefit  of  the  proceeding. 

"(."))  It  is  further  decreed  that  ujion  the  coming  in  of  the  ma 
report,  and  its  confirmation,  the  complainant  and  all  those  who 
established  claims  under  the  fourth  clause  of  this  decree  will  be 
ilwl  to  an  absolute  decree  against  the  defendant  for  the  am 
found  due  them,  if  the  fund  established  by  the  accounting  shi 
sutl{ci<!nt,  but.  if  not  sufficient  to  pay  such  claims  in  full,  then  U 
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of,  and  shall  be  entitled  to  have  execntion  thereof. 
3  that  the  complainant  and  all  other  parties  in 
to  apply  to  the  court  for  such  other  and  farther 
jcessary,  from  time  to  time,  to  carry  this  decree 
that  the  defendant  pay  all  costs  of  this  suit." 
t  awarding  the  relief  to  which  the  complainant  is 
appealed  from  is  reversed,  at  the  costs  of  the  ap- 
is to  the  circuit  court  to  enter  the  decree  herein 
rwise  to  proceed  in  the  cause  in  accordance  with 


KEEN  V.  CITI  OP  LYNN.  MASa 

irt  of  Appeals,  First  Olrcalt     April  1,  188&} 

No.  24a 

'atm  OF  Taking  Proceedixqs. 

I  3.  1S91  (26  Stat.  829.  c.  517.  |  11),  an  appeal  to  tlw 
jeals  most  be  taken  witbln  six  months  after  the  entry 
it  to  be  reviewed.  Beld,  that  tbe  filing  of  tbe  petition 
gnments  of  error,  In  tbe  office  of  tbe  clerk  of  tbe  circuit 
itntory  period,  was  not  safSclent. 

Srcnit  Court  of  the  United  States  for  the  District 

I  In  tbe  circnlt  court  npon  tbe  pleadings  and  proofs: 
decree  was  entered  on  February  23,  1807,  for  the  com- 
:ters  patent,  reissue  No.  4,372,  dated  May  9,  1871,  to 
Improvement  In  methods  of  constructing  artesian  wells. 
Id  patent,  and  that  tbe  complainant  recover  from  tbe 
From  Its  Infringement  of  said  patent,  $11,4^.87,  with 
the  date  of  the  master's  report  to  the  date  of  the  entry 
uounting  to  $6CB.45,  and  costs  of  suit,  amounting  to 
icreeing  letters  patent  No.  218,875,  dated  August  26, 
>en,  for  Improvement  In  water-supply  system  for  cities, 
nt  of  novelty,  and  that  the  bill  be  dismissed  as  to  that 
It,  tbe  city  of  Lynn,  appealed  from  this  decree  of  tbe 
ippeal  was  duly  entered  In  this  circuit  court  of  appeals, 
elng  numbered  and  entitled:  No.  220.  City  of  Lynn  v. 
93  Fed.  988.  The  complainant.  Nelson  W.  Green,  also 
•ee  of  the  circuit  court  and  his  appeal  was  duly  entered 
appeals,  being  numbered  and  entitled:  No.  240.  Nelson 
nn.  This  report  relates  only  to  the  appeal  of  Nelson  W. 
ecord  upon  the  appeal  of  Nelson  W.  Green  was  filed  and 
luary  21,  1888,  and  was  beard  February  12,  1898,  on 
ippeal. 

^r,  for  ai^llant. 

;  and  Guy  Cunningham,  fop  appellee. 

LDRICH,  and  BROWN,  District  Judges. 

We  are  of  the  opinion  that  this  appeal  was  not 
jnths  after  the  entry  of  the  decree  sought  to  be 
!d  by  the  act  of  March  3,  1891  (26  Stat.  829,  c. 
for  this  reason  we  have  no  jurisdiction  thereof, 
y  of  the  decree  in  the  circuit  court  was  Febniaiy 
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24, 1897.  The  six-months  period  expired  August  24, 1897.  Tl 
tion  for  an  appeal,  with  the  assignment  of  errors,  was  tiled 
oflBce  of  the  cleric  of  the  circuit  court  August  17,  1897.  5J 
further  was  done  within  the  six-months  period.  December  11 
the  following  indorsement  was  made  upon  the  petition:  "Me 
dura.  This  appeal  is  allowed,  although  I  doubt  whether  it  w 
sonably  perfected.  W.  L.  Putnam,  U.  S.  Circuit  Judge."  < 
same  day  Judge  Putnam  signed  a  citation  dated  Decenber  11 
and  approved  an  appeal  bond  dated  November  2,  1897. 

In  Barrel  v.  Transportation  Co.,  3  Wall.  424,  a  petition  for 
peal  had  been  filed  in  due  time  in  the  office  of  the  clerk  of  the 
court.     Nevertheless  the  court  said : 

"The  filing  of  It  in  the  clerk's  office,  even  If  It  conld  be  regarded  as  ai 
to  tlie  circuit  court,  would  be  of  no  avail,  unless  accompanied  by  an  all 
of  an  appeal  by  that  court." 

See,  also.  Pierce  v.  Cox,  9  Wall.  786. 

Though  the  supreme  court  has  often  said  that  signing  a  dta 
approving  a  bond  is  equivalent  in  law  to  the  allowance  of  an 
it  has  never  said,  so  far  as  we  can  discover,  that  an  allowi 
some  form  could  be  dispensed  with,  nor  intimated  that  the  lim 
of  time  could  be  disregarded,  and  allowance  made  after  its  exp 
be  effectual.  The  act  of  March  3,  1891,  by  its  provisions 
nizes  the  necessity  for  an  allowance;  and  the  unUorm  {mtc 
filing  both  the  petition  and  the  allowance  before  the  exirira 
the  statutory  period  seems  to  be  in  accordance  with  the  vi 
the  supreme  court  as  to  the  essential  requirements  which  n 
complied  with  before  an  appeal  can  be  said  to  be  "taken."  in 
v.  Churchill,  135  U.  S.  609, 10  Sup.  Ct,  771,  it  is  said: 

".\nd  so,  when  a  cross  appeal  is  allowed  by  a  Justice  of  this  co 
petition  and  order  of  allowance  must  be  filed  in  the  court  below,  in  orde 
due  taking  of  the  cross  appeal,  under  tlie  statute." 

See,  also.  Credit  Co.  v.  Arkansas  Cent.  By.  Co.,  128  U.  S.  23 
9  Sup.  Ct.  107;  Edmonson  v.  Bloomshire,  7  Wall.  306;  E\ 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  493;  Brooks  v.  Norris,  11  Ho^ 
The  Dos  Hermanos,  10  Wheat.  306;  Seymour  v.  Freer,  5  Wal 
Yeaton  v.  Lenox,  7  Pet.  220;  The  Enterprise,  2  Curt  317,  Pe 
No.  4,497;  Warner  v.  Railway  Co.,  4  C.  C.  A.  670,  54  Fed.  920, 

Tlie  appeal  is  dismissed,  and  the  costs  of  this  court  are  adjuc 
the  appellee. 


J^ 


TOURTELOT  ▼.  FINKB. 

(Circuit  Court,  S.  D.  Ohio,  W.  D.    June  21,  1888.) 

1.  Executors— Residuart  Lboatbb. 

By  the  general  law,  the  title  of  an  executor  to  decedent's  personi 
erty  is  the  same  as  that  of  an  administrator;  and,  under  a  will  a 
the  residuum  of  the  testator's  personal  property  is  bequeathed,  ( 
atee  does  not  take  title  to  the  specific  goods,  but  only  to  their  p 
on  distribution. 
S.  National  Banks— Assessme.nt  of  Stock— Who  are  SnARKnoLOKRS. 
An  exe<'Utrlx,  who  Is  also  the  sole  devisee  and  legatee  under  a  wl 
not  acquire  title  to  national  bank  stock  constituting  part  of  the 
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BO  aa  to  prevent  the  estate  from  being  liable  to  an  assessment  made  by  tbe 
comptroller  of  tlie  currency,  merely  by  the  fact  of  having  paid  or  secured 
all  the  debts  owing  by  decedent,  tbe  estate  still  remaining  unsettled. 

This  was  an  action  by  E.  C.  Tourtelot,  receiver  of  the  Second  Na- 
tional Bank  of  Grand  Forks,  N.  D.,  against  Catherine  M.  Finke, . 
executiix  of  the  estate  of  John  B.  Finke,  to  recover  an  aasesement 
on  certain  shares  of  the  bank's  stock  which  belonged  to  John.B. 
Finke  in  his  lifetime.  The  case  was  heard  on  demorrer  to  the 
complaint. 

Craighead  &  Craighead,  for  plaintiff. 
Oscar  F.  Davisson,  for  defendant 

SEVEBENS,  District  Judge.     The  plaintiff  in  this  suit,  who  is 
the  receiver  of  an  insolvent  national  bank,  sued  the  defendant,  as 
executrix  of  the  estate  of  John  B.  Finke,  to  recover  an  assessment 
on  certain  stock  of  said  bank,  which  he  held  in  his  lifetime,  said 
assessment  having  been  found  necessary  in  liquidation  of  the  affairs 
of  the  bank  for  the  purpose  of  paying  its  debts.     John  B.  Finke 
died  two  years  or  more  before  the  failure  of  the  bank,  having  left 
a  will,  wherein  he  made  his  wife,  Catherine  M.  Finke,  his  sole  devisee 
and  legatee,  subject,  of  course,  to  the  payment  of  his  debts,  and 
made  her  the  executrix  of  his  will.     The  will  was  probated,  and 
Catherine  M.  Finke  was  confirmed  as  executrix,  qualified,  and  en- 
tered npon  the  discharge  of  her  duties  as  such.     By  the  second 
para^aph  of  her  answer,  she  sets  up  in  defense  the  matters  above 
recited,  and  states  that,  upon  having  qualified  as  executrix,  she  at 
once  entered  upon,  and  has  ever  since  been,  and  is  now,  discharging, 
the  duties  of  said  trust;   that  she  duly  elected  to  take  under  the 
will  of  her  said  husband,  according  to  the  law  of  the  state  of  OMo, 
instead  of  standing  on  her  rights  under  the  law  of  that  state  as 
The  widow  of  the  deceased;  and  that  she  took  possession  of  the  as- 
sets of  the  estate,  converted  them  into  money,  and  paid  the  ddbts 
of  the  estate, — ^that  is  to  say,  as  must  be  inferred  from  tiiat  which 
next  follows,  she  converted  some  of  the  assets  into  money,  and  paid 
the  debts,  for  she  further  proceeds  to  state  that  she  is  now  the 
"owner  and  holder,  and  entitled  to,  and  in  possession  of,  all  the 
assets  belonging  to  the  estate  of  the  said  John  B.  Finke  not  here- 
tofore  disposed  of  by  her;   and  that  she  is  now,  and  was  at  the 
time   of  the  appointment  of  the  receiver  of  the  Second  National 
Bank  of  Grand  Forks,  N.  D.,  and  before  said  bank  became  insolvent, 
the  owner  and  holder  of  the  twenty -five  shares  of  stock  formeriy 
owned  by  the  said  John  B.  Finke;  and  that  all  the  indebtedness  of 
the  said  estate  not  secured  by  mortgage  on  real  estate  was  paid 
or  secured  to  be  paid  by  her  long  prior  to  the  appointment  of  plaintiff 
as  receiver.''     The  plaintiff  demurs  to  this  paragraph  of  the  answer, 
insisting  that  it  does  not  set  up  a  valid  defense. 

The  decisive  question  in  the  case  is:  Who  was  the  owner  of  this 
bank  stock  at  the  date  of  the  failure  of  the  bank  and  the  order  of 
the  comptroller  putting  it  in  the  course  of  liquidation?  It  is  urged 
for  the  defendant  by  her  counsel  that,  upon  the  facts  stated  in  this 
pai-agraph  of  the  answer,  Mrs.  Finke  was  the  owner  of  it  in  her  own 
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right,  and  that  it  was  not  then  a  part  of  the  assets  of  the 
On  the  other  hand,  for  the  plaintiff  it  is  claimed  that  it  is  i 
tively  shown  that  this  banl:  stock  was  part  of  the  estate  c 
B.  Finke,  and  went  into  the  hands  of  the  executrix  as  snc 
that  the  facts  stated  in  the  second  paragraph  of  the  answer 
show  that  it  has  ever  ceased  to  be  a  part  of  the  assets  of 
tate;  or,  to  put  it  in  another  way,  that  the  facts  stated  do  nc 
that  the  title  to  the  property  has  ever  been  transferred  from 
executrix  to  herself  as  owner  in  her  own  right.  The  ques 
one  of  some  difficulty,  and  although  it  is  probable  such  case 
have  occurred,  no  reported  case  has  been  brought  to  the  at 
of  the  court,  or  has  been  found,  in  which  such  a  question  hf 
determined.  The  allegation  in  this  paragraph  that  Mrs.  Fit 
become  "the  owner  and  holder  of  the  twenty-five  shares  ol 
formerly  belonging  to  the  said  John  B.  Finke"  is  the  all^a 
a  legal  conclusion,  and  the  question  must  be  resolved  upon  th 
upon  which  this  conclusion  is  based. 

By  the  general  law  prevalent  in  this  country,  the  title  of  an 
tor  to  the  decedent's  personal  property  is  the  same  as  that 
administrator;  and,  under  a  will  whereby  the  residuum  of  t 
tator's  personal  property  is  bequeathed,  the  legatee  does  n< 
title  to  the  specific  goods,  but  only  to  their  proceeds.  Unles 
is  some  specific  provision  in  the  will  to  the  contrary,  the  e; 
takes  and  holds  the  personal  property,  and,  in  due  cours 
verts  it  into  money,  and,  upon  the  settlement  of  his  accoun 
proceeds,  if  the  debts  have  been  paid,  are  ordered  to  be  paid 
the  legatee.  The  only  difference  between  the  distribution 
ordered  to  be  made  of  testate  personal  property  and  that  w 
not  testate  is  that  in  the  foi-mcr  case  the  will  stands  for  the 
directing  the  probate  court  in  respect  of  its  oi"der  for  the  i 
tion  of  the  property,  while  in  the  latter  case  the  statute 
state  is  the  guide  of  the  court  in  the  matter.  The  con  ten 
the  defendant  involves  the  idea  that  it  was  competent  for 
executrix,  to  turn  this  stock  over  to  herself  as  an  individnj 
thereby  detach  it  from  the  assets  of  the  estate;  but  it  is  dilH 
see  how  upon  any  possible  conception  of  the  situation  it  wi 
petent  for  her  to  do  that.  It  should  be  observed,  howeve 
there  is  no  distinct  allegation  in  the  second  paragraph  of  1 
swer  that  even  this  was  done,  and  the  most  that  can  be 
that  she  claims  that  it  is  a  l^al  consequence  of  the  facts 
are  pleaded.  In  some  of  the  states,  in  Massachusetts  for  ei 
there  has  long  been  statutory  provision  giving  the  right  to  a 
ary  devisee  and  legatee  who  has  become  executor  to  give  b< 
the  payment  of  debts  and  legacies;  and,  by  express  provii 
the  statute,  the  executor  is  not  required  to  return  any  inv 
or  to  present  anj-  list  of  debts  or  claims,  or  to  settle  any  a 
The  bond  takes  the  place  of  the  property,  and  thereupon  tl 
of  the  legatee  or  devisee  becomes  complete  and  perfect.  1 
such  statute  in  the  state  of  Ohio  has  been  brought  to  my 
tion,  and  I  8U]>pose  none  exists.  It  is  not  stated  in  the  par 
of  the  answer  under  consideration  that  such  bond  was  ever 
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nor  does  it  appear  that,  at  the  time  when  the  bank  became  insol- 
vent, all  the  indebtedness  of  the  estate  had  been  paid;  for  there  is 
an  exception  in  the  allegation  of  the  answer  in  that  particular, 
which  states  that  at  that  time  "all  of  the  indebtedness  of  the  said 
estate  not  secured  by  mortgage  on  real  estate  was  paid  or  secured 
to  be  paid  by  this  defendant."     This  exception  admits  that  the  in- 
debtedness had  not  all  in  fact  been  paid.     The  substance  of  the 
paragraph,  taken  as  a  whole,  shows  that  the  25  shares  of  stock 
came  to  the  executrix  as  assets,  have  ever  since  continued  in  the 
same  plight,  and  that  the  estate  has  not  been  settled.     Possibly, 
it  may  be  competent  for  the  probate  court,  when  such  final  settle- 
ment takes  place,  to  turn  over  in  specie  any  particular  articles  of 
personal  property,  instead  of  their  proceeds;   but  it  is  useless  to 
speculate  how  this  may  be,  and  in  this  instance  it  will  not  be  im- 
portant, the  stock  being  worthless.     Upon  general  grounds  of  equity, 
it  would  seem  that,  as  between  an  executor  and  a  residuary  legatee, 
the  liability  upon  shares  of  stock  in  a  national  bank  which  was 
contingent  in  the  lifetime  of  the  owner,  but  becomes  fixed  during 
the  course  of  administration,  should  be  charged  upon  the  assets  of 
the  estate.     The  residuary  legatee  has  not  yet  either  the  title,  pos- 
session, or  control  of  the  estate.    I  am  unable  to  see  any  solid  ground 
on  which  the  receiver  could  bring  suit  against  the  legatee.     If  he 
were  to  obtain  judgment,  it  must  then  be  competent  to  seize  the 
property  of  the  legatee;  and  all  this  may  happen  before  it  is  certain 
whether  he  gets  anything  substantial  by  his  legacy  or  not.     It  is 
not  necessary  to  determine  how  the  matter  might  stand  if  the  be- 
t]uest  were  of  specific  articles  which  had,  under  some  order  of  the 
court,  been  turned  over  in  the  course  of  administration  to  the  legatee; 
but  where,  as  here,  the  bequest  is  not  specific,  but  is  only  of  the  ulti- 
mate assets  of  the  whole  estate,  I  think  that,  for  aught  that  is 
set  np  in  the  second  paragraph  of  the  answer,  the  suit  is  rightly 
brought.     The  demurrer  will  be  sustained,  and  order  may  be  en- 
tered accordingly. 


( 


WILDER  et  al.  V.  CITY  OF  NEW  ORLEANS. 

(Circuit  Court-  of  Appeals,  Fifth  Circuit     April  12,  1898.) 

No.  409. 

Draikaob  Wakrants— Appointment  of  Receiver— Liabilptt  of  City. 

By  Act  La.  No.  30,  1871,  the  board  of  administrators  of  the  city  of  New 
Orleans  was  authorized  to  make  and  collect  drainage  assessments,  and  hold 
tbe  amount  collected  in  trust  for  the  payment  of  warrants  issued  for  drain- 
age work  done  by  parties  to  whom  the  whole  drainage  work  was  by  said 
net  intrusted.  June  1,  1870,  by  authority  of  Act  No.  16,  1876,  the  city  pur- 
cbased  the  drainage  franchise  and  proiwrty  for  ?300,000,  and  Issued  drain- 
age warrants  therefor.  In  1891  a  receiver  was  appointed  by  the  circuit 
court,  to  whom  the  city  transferred  the  assets  and  property  of  the  drainage 
fund,  ndd,  that  holders  of  warrants  issued  for  such  purchase  are  not  re- 
stricted for  their  payment  to  funds  In  the  bands  of  the  receiver,  but  are 
entitled  to  a  Judgment  against  the  city,  to  be  paid  out  of  the  drainage  taxes 
ccUected  by  It 
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9.  Appoiktment  of  Receiver— Abatement  op  Pendino  Actiohs. 

The  appointment  of  a  receiver  of  the  property  of  a  debtor  does  not 
persona]  actions  pending  agalnat  the  debtor,  and,  aa  to  sacb  an  actio 
receiver  has  no  status  In  court  until  made  a  party  thereto  on  bis  o? 
plication;  the  plaintiff  having  a  right  to  proceed  to  final  Judgment  « 
him. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Ea 
District  of  Louisiana. 

On  June  5,  1886,  plaintiffs  brought  an  action  at  law  for  the  recovi 
S7,000,  with  interest,  the  amount  of  two  drainage  warrants,  one  for 
and  one  for  |5,000,  both  dated  June  6,  1876,  executed  by  the  administrai 
public  accounts  and  finances  of  the  city  of  New  Orleans.  The  p< 
alleged  that  the  city  of  New  Orleans  was  bound  for  the  payment  of 
two  obligations  under  the  laws  and  ordinances  under  which  they  were  1 
and  the  lienelits  derived  by  the  city  from  the  drainage  work  done  under  A 
30  of  1871.  By  Act  No.  30  of  1871,  the  whole  work  of  drainage  was  confl 
the  Mississippi  &  Mexican  Gulf  Sblp-Caual  Company,  and  all  the  i 
and  assessments,  real  estate,  books,  plans,  tableau,  and  Judgments  i 
drainage  commissioners  were  transferred  to  the  board  of  administrnt 
the  city  of  New  Orleans,  which  was  subrogated  to  all  the  rights  aud  p 
theretofore  possessed,  by  the  said  commissioners.  By  the  same  act  t 
sessments  made  by  the  comniis-iioners  were  ejcpressly  couflrmed  and 
oxlglble;  and  the  board  of  administrators  were  also  authorized  to  mal 
ther  assessment,  and  to  collect  all  of  such  assessments,  and  hold  the  n 
collecti'd  In  trust  for  the  payment  of  warrants  Issued  as  provided  In  t 
for  drainage  work.  The  work  was  carried  on  by  the  canal  companj 
1872,  after  which,  and  until  June  6,  1876,  the  work  was  proseout 
Warner  Van  Norden,  who  had  become  the  transferee  of  the  franchise  and  ; 
ty  of  the  canal  company.  In  1870  tlie  legislature  passed  Act  No.  16,_  ( 
izing  the  city  of  New  Orleans  to  purchase  the  franchise,  dredge  boa't 
from  Van  Norden,  transferee  of  the  canal  company,  upon  a  valuation 
fixed  by  the  appraisers  appointed  by  it,  aud  to  issue  drainage  warm 
discharge  of  the  price,  payable  out  of  the  drainage  taxes.  Pursuant  I 
auihorlty,  the  city,  by  notarial  act  dated  June  7,  187G,  made  the  pn: 
upon  a  valuation  of  $300,000,  and  issued  drainage  warrants  for  tluit  a 
fo  Van  Norden.  Among  those  thus  issued  were  the  two  sued  on  in  thii 
The  city  filed  an  exception  and  answer  to  the  plaintiffs'  second  ai 
petition— First,  "setting  up  as  an  exception  that  all  powers  and  Ua 
of  the  city  appertaining  to  the  drainage  fund  or  tax  had  been  withe 
and  vested  In  a  receiver  appointed  by  decree  in  the  suit  of  Peake  i 
the  city.  No.  12,006  on  the  docket  of  the  circuit  court,  and  that  sine 
.  decree  it  Is  without  authority  to  stand  In  Judgment,  and  that  the  snit  i 
be  prosecuted  against  the  receiver";  second,  "that.  In  case  the  exc 
Hhould  be  overruled,  then  the  city,  answering,  said  that  all  drainage  wa 
that  may  have  been  Issued  by  the  city  were  issued,  not  as  a  municipi 
poration,  but  as  a  statutory  trustee  of  the  drainage  fund,  which 
terminated  when  the  assets  and  property  of  the  drainage  fund  were  i 
over  to  the  receiver,  and  the  city  was  without  authority  and  liability  to 
in  Judgment  The  prayer  is  that  the  plaintiffs'  demand  be  rejootet 
(hat.  should  there  be  Judgment,  it  should  be  restricted  to  payment 
funds  In  the  bands  of  the  receiver."  The  defendant's  exceptions  wer 
hoard  by  the  court,  and  overruled  upon  an  agreed  statement  of  facts,  i 
ting  that  a  receiver  was  appointed  June  13,  18U1,  by  order  of  the  i 
court  in  Peake  against  the  city  of  New  Orleans,  with  the  powers  con 
by  the  order,  and  that  the  city  had  made  the  transfer  of  the  assets  s 
in  the  deed.  The  case  was  then  tried  before  a  Jury  practically  up< 
same  issue  set  up  In  the  e.vception,  which  had  Iteen  overruled;  pla 
offering  in  evidence  the  act  of  sale  from  Van  Norden  to  tbe  city  ( 
drainage  plant  and  franchises,  and  tbe  warrants  sued  on  which  were 
in  part  payment  of  tbe  price,  and  tbe  defendant  offering  the  blU  of  com 
In  tbe  case  of  Peake  against  the  city,  and  the  order  appointing  •  re< 


m 


Digitized  by 


Google 


eiLDER  V.  CITY   OF   NSW  OBLEAM8.  845 

of  tbe  legislature,  and  the  decision  of  the  supreme  court 

V.  U.  S.,  139  T7.  S.  349,  U  Sup.  Ct  541,  also  the  agreed 

1  the  trial  of  the  exceptions.     It  was  also  mutually  con- 

lobmltted  to  the  ai^iolntment  of  a  receiyer,  without  op- 

;    that  no  proof  was  introduced  showing  or  tending  to 

counted  to  the  receiver  other  than  as  shown  by  her  deed 

r  that  he  had  sued  the  city  touching  its  trust  under  the 

s  being  the  entire  evidence  adduced  in  the  case,  as 

exceptions,  the  plaintiffs  asked  the  court  to  instruct  tbe 

:t  in  their  favor.    This  the  court  refused  to  give,  but, 

erdlct  for  tbe  defendant,  for  tbe  reasons  given  in  bis 

le,  to  which  exception  was  duly  taken. 

I  this  court  upon  tbe  following  assignments  of  error: 

he  said  circuit  court  erred  In  not  directing  tbe  Jnry 

avor  of  the  plaintiffs  upon  the  undisputed  facts  set  forth  • 

ions  filed  In  tbe  record,  and  In  directing  a  verdict  for 

the  same  facts."    (2)  "The  said  judge   erred   Id  ruling 

Dot  entitled  to  a  verdict  and  judgment  against  tbe  de- 

of  the  drainage  tax  fund  created  by  the  various  acts  •*'f** 

the  state  of  Lonisiana,  as  prayed  In  their  petition."     (3)  ** 

I  erred  in  ruling  that  the  appointment  of  a  receiver  Is  ,— 

'.  Peake  against  the  city  of  New  Orleans,  No.  12,006  ot  |U^7 

■cult  court  of  the  United  States,  operated  as  a  bar  In  <Xn 

ig,  in  consequence  thereof,  a  verdict  for  defendant,  and  !3S<^ 

judgment  against  the  plaintiffs  on  their  demand."     (4)  "^  — 

on  In  this  case  having  been  given  by  the  defendant  ^ 

Ice  of  property  purchased  by  her  from  W.  Van  Norden  CZIIf 

June  7,  1876,  as  a  voluntary  trustee,  and  not  for  work, 
'  Orleans  was  an  Involuntary  and  noncontractual  trustee, 
1  not  distinguishing  this  from  tbe  Peake  Case,  reported  In 

Ct.  541]." 

:hard  De  Gray,  John  D.  Rouse,  and  Wm.  Grant,  for 


3J" 

c::i 


.3» 


d  Branch  K.  Miller,  for  defendant  in  error.  ^H  C'l'J 

:e     and    McCOBMICK,    Circuit    Judges,    and  '  Z'.y.> 

t  Judge.  ^]::.. 

rict  Judge  (after  stating  the  (acts).     The  ruling  —'<> 

e  circuit  court  upon  which  the  jury  was  directed 

jr  the  defendant,  as  appears  from  the  opinion  of 

who  presided  at  the  trial,  were  based  upon  two 

w:     First,  that  the  city  was  a  naked  statutory 

*ainage   fund,   without   any   direct   personal   lia- 

»rg  of  warrants  drawn  against  that  fund;   and, 

appointment  of  a  receiver  of  that  fund  in  the 
>1,  operated  as  an  abatement  of  this  suit,  which 
or  Ave  years  before  said  receiver  was  appointed. 
7  issues  before  the  court,  and  we  propose  to  dis- 
order stated. 

i  to  the  second  and  third  assignments  of  error, 
uestion  whether  the  plaintiffs  are  not,  as  holders 
,  by  the  city  in  payment  of  the  price  of  the  dredge 

and  franchises  purchased  from  Van  Norden, 
ifled  judgment  at  law  against  the  city,  payable 
ige  assessments  and  taxes.  In  construing  the 
residing  judge  below  seemed  to  assume  that,  be- 
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cause  the  supreme  court  in  that  case  treated  the  citj  as  a  n 
statutory,  compulsory,  and  noncontractual  trustee  of  the  drain 
taxes,  It  necessarily  follows  that  she  rests  under  no  legal  obi 
tion  to  pay  any  warrants  out  of  those  taxes,  even  if  she  had 
lected  them.  We  do  not  think  the  case  referred  to,  upon  can 
study,  can  support  any  such  construction.  It  indicates  the  ri 
of  all  warrant  holders  to  recover  a  judgment  at  law,  payable 
of  the  drainage  taxes.  Speaking  of  the  judgment  at  law  in 
Peake  Case,  the  court,  on  page  349, 139  U.  S.,  and  page  544,  11 S 
Ct,,  by  Justice  Brewer,  announces  the  following: 

"That  Judgment  determined  the  direct  liabilities  lietween  the  parties, 
absolved  the  defendant  frcm  any  primary  obligation  of  debtor  to  creditor, 
left  it  chargeable  only  as  a  trustee  of  a  fund  out  of  which  plaintifTg  dalm 
to  be  paid.  It  was  lilce  a  juilgment  which  in  ftict,  against  an  estate 
nominally  entered  against  the  administrator  tlicreof,  to  be  satisfied  out  of 
prope^y  of  the  estate,  and  not  out  of  the  individual  property  of  the  adm 
trator.  The  propriety  of  this  judgment  has  not  been  questioned.  *  *  ' 
has  been  accepted  by  the  complainant  as  a  correct  adjudication  of  the  ri 
between  the  parties;  and,  In  passUig,  It  might  be  observed  that  its  adjodict 
of  rights  was  unquestionably  correct." 

While  the  supreme  court  thus  approved  the  qualified  jndgmen 
law,  it  found,  upon  an  accounting  of  the  fund  called  for  in 
supplemental  proceedings  filed  to  aid  its  execution,  that  the  < 
had  discharged  her  liability  to  contribute  to  that  fund  for  the  ] 
pose  of  paying  the  warrants  involved  in  that  suit,  which  were  ^ 
rants  given  for  drainage  work  done  while  the  oit^-  was  an  invo 
tary  trustee.  The  decision  i)nt8  an  end  to  all  possible  claimi 
holders  of  that  class  of  warrants  by  denying  their  validity  aga 
the  fund,  for  reasons  stated  by  the  court.  But  the  plaintiff! 
this  case  are  not  holders  of  warrants  given  by  the  city  in  such 
pacity  mentioned  above,  but  the  warrants  here  sued  on  were 
sued  by  the  city  as  a  voluntary  contractual  trustee,  for  the  p 
of  the  dredge  boats,  etc.,  purchased  of  Van  Norden  after  her  c 
pulsory  trusteeship  had  terminated.  There  would  seem  to  b 
wide  distinction  between  the  two  classes  of  warrants,  which 
think  is  fully  recognized  by  the  supreme  court  in  Warner  v.  I 
Orleans,  16711.  8.  467,  17  Sup.  Ct.  892.  In  that  case  the  issue 
directly  presented  to  this  court  whether  the  purchase  warra 
were  governed  by  the  decision  in  the  Peake  Case,  and  the  court 
tified  the  following  question,  upon  which  the  advice  of  the  snpn 
court  was  requested: 

(1)  "Is  the  city  of  New  Orleans  imder  the  warranties,  express  and  imp 
contained  in  the  contract  of  the  sale  of  June  7,  1876,  by  which  she  acqt 
the  property  and  franchise  from  Warner  Van  Norden.  under  the  averment 
ilie  bill,  estopped  from  pleading  against  the  complainant  the  issuance  of 
Iionds  to  retire  $1,072,105.21  of  the  drainage  warrants.  Issued  prior  to 
sale,  as  a  discharge  of  her  obligation  to  account  for  drainage  funds  collectec 
private  property,  and  as  a  discliarge  from  her  own  liability  to  that  func 
ussessee  of  the  .streets  and  squares?"  (2)  "Should  the  decision  In  the 
of  Peake  v.  New  Orleans,  139  U.  S.  ;542.  11  Sup.  Ct.  541,  be  held  to  a 
to  the  facts  of  this  case,  and  operate  to  defeat  the  complainant's  action?" 

After  reciting  the  history  of  the  drainage  work,  and  the  condit 
of  the  drainage  fund,  Mr.  Justice  Brewer,  speaking  for  the  co 
in  answer  to  the  first  question,  said: 
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"Now,  tbe  question  l8  whether  the  city  is  not  estopped  to  plead  In  defense 
ot  liability  on  these  drainage  warrants  the  fact  of  the  prior  Issue  of  the  bonds 
to  a  larger  amount  than  that  assessed  aRainat  the  areas  of  its  streets  and 
Eqnares,  and  coUe<-ted  from  private  property.  We  think  this  question  must 
be  answered  In  the  afflrmatiTe.  The  city,  in  respect  to  the  purchase  of  this 
property  from  the  canal  company  and  Its  transferee,  and  In  the  obligation  as- 
sumed by  the  warrants  Issued,  act^  voluntarily.  It  was  not,  in  reference 
to  tbese  matters,  as  it  was  to  those  considered  In  Peake  v.  New  Orleans,  139 
U.  S.  342,  11  Sup.  Ct.  541,  a  compulsory  trustee,  but  a  voluntary  contractor; 
and  the  proposition  which  we  affirm  Is  that  one  who  purchases  property,  con- 
tracting to  pay  for  It  out  of  a  particular  fund,  and  Issues  warrants  therefor 
payable  out  of  the  fund,— a  funl  yet  partially  to  be  created,  and  created  by 
the  performance  by  him  of  a  statutory  duty,— cannot  deliberately  abandon  that 
duty,  take  active  steps  to  prevent  the  further  creation  of  the  fund,  and  then, 
there  being  nothing  In  the  fund,  plead  defense  to  a  liability  on  the  warrants 
drawn  on  that  fund,  that  it  had  prior  to  the  purchase  paid  off  obligations  there- 
tofore created  against  the  fund.  Whatever  equity  may  do  In  setting  off  against 
all  warrants  drawn  before  this  purchase  from  the  canal  company  and  its 
transferee  the  bonds  Issued  by  the  city,  •  •  •  It  by  no  means  follows  that 
the  city  can  draw  new  warrants  on  the  fund  in  payment  for  property  which 
It  voluntarily  purchases,  and  then  abandon  the  work  by  which  alone  the  fund 
could  be  made  good,  resort  to  means  within  Its  power  to  prevent  any  pay- 
ment of  assessments  into  that  fnnd,  and  thus,  after  violating  Its  contract 
promise  not  to  obstruct  or  Impede,  but,  on  the  contrary,  facilitate  by  all  law- 
ful means,  the  collection  of  the  assessments,  plead  its  prior  Issue  of  bonds  as 
a  reason  for  evading  any  liability  upon  the  warrants.  One  who  purchases 
property,  and  pays  for  it  in  warrants  drawn  upon  a  particular  fund,  the 
creation  of  which  depends  largely  upon  its  own  action,  is  under  an  implied 
obligation  to  do  whatever  Is  reasonable  and  fair  to  make  that  fnnd  good.  He 
cannot  certainly  so  act  as  to  prevent  the  fund  being  made  good,  and  then  say 
to  his  vendor,  'You  must  look  to  the  fund,  and  not  to  me.' " 

This  court,  on  return  of  the  opinion  from  which  the  above  is  a 
selection,  announced  the  following  decision  (26  C.  C.  A.  613,  81  Fed. 
650): 

"Per  Curiam.  The  city  of  New  Orleans,  under  warranties,  express  and  Im- 
plied, contained  In  the  contract  of  sale  of  June  7, 1876,  by  which  she  acquired 
the  property  and  franchise  from  Warner  Van  Norden,  and  under  the  aver- 
menta  of  the  bill,  is  estopped  from  pleading,  against  the  complainant  below 
and  appellant  here,  the  Issuance  of  the  bonds  to  retire  $1,672,105.21  of  drainage 
warrants  Issued  prior  to  said  sale,  as  a  discliarge  of  her  obligation  to  account 
for  drainage  funds  collected  on  private  property,  and  as  a  discharge  from  her 
own  liability  to  that  fund  as  assessee  of  the  streets  and  squares.  Warner  v. 
City  of  New  Orleans,  167  U.  S.  467,  17  Sup.  Ct  892.  On  the  case  made  by 
the  bill  of  complaint,  the  decision  of  the  supreme  court  in  the  case  of  Peake 
T.  City  of  New  Orleans,  139  U.  S.  342,  11  Sup.  Ct  541,  does  not  necessarily 
apply  to  the  facts  In  this  case,  nor  operate  to  defeat  the  complainant's  action. 
It  follows  that  the  circuit  court  erred  In  sustaining  the  demurrer  to  the  com- 
plainant's bill.  The  deci«e  of  the  circuit  court  Is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  overrule  the  demurrer  to  the  comj^inant's 
bill,  and  thereafter  proceed  as  equity  and  good  conscience  may  require. 

Another  ground  on  which  the  circuit  court  directed  a  verdict 
for  the  defendant  was  that  a  receiver  had  been  appointed  in  the 
case  of  J.  W.  Peake  against  the  city  of  New  Orleans,  and  that  he 
alone  could  sue  the  city  for  an  accounting  of  the  drainage  fund.  An 
exception  had  previously  been  filed  setting  up  this  fact  in  abatement 
of  the  suit,  and  had  been  overruled ;  but,  without  reinstating  it,  the 
court  ordered  a  verdict  for  the  defendant  for  the  same  cause,  and  en- 
tered an  absolute  judgment  thei-eon  against  the  plaintiffs,  upon  the 
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merits,  instead  of  ordering  the  suit  dismissed  aft  in  the  case 
abatement 

The  circuit  court  below  seems  to  have  been  of  opinion  that,  wl 
ever  a  receiver  is  appointed  over  the  property  of  a  debtor,  the 
pointment  instantly  abates  all  personal  actions  pending  agai 
him,  and  vests  all  the  rights  of  all  his  creditors  in  the  recei\ 
who  thereafter  alone  has  authority  to  bring  suits  to  enforce  th( 
without  regard  to  the  character  of  those  rights.  A  receiver 
merely  an  officer  of  the  court  appointing  him,  to  hold  possessioc 
property  until  the  rights  of  the  parties  to  the  suit  in  which  he 
appointed  can  be  determined.  He  represents  neither  of  the  j 
ties  to  the  suit,  nor  any  one  else,  and  has  only  such  powers  as 
court  may  confer  upon  him.  And  in  reference  to  the  actions 
ready  begun,  as  in  this  case,  the  receiver  has  no  status  in  co 
until  he  has  made  himself  a  party  upon  an  application  made 
him. 

In  the  case  of  Mercantile  Trust  Co.  v.  Pittsburg  &  W.  B.  Co., 
Fed.  732,  the  court  says: 

"The  appointment  by  tbls  court  of  the  receivers  did  not  oust  tbe  Juris 
tlon  which  the  court  of  common  pleas  had  previously  acquired  of  the  proc 
ings  against  the  railroad  company,  instituted  by  the  petitioner  for 
ascertainment  of  his  damaf^es;  nor  did  it  operate  as  a  stay  thereof.  Nel 
was  the  petitioner  bound  to  bring  in  the  receivers,  as  defendants,  as  he 
seeking  no  relief  against  them.  It  was  their  business  to  intervene,  and  t 
defense,  if  they  wished  to  do  so.  High,  Rec.  H  258-200;  Tracy  v.  Bank 
N.  Y.  523.  The  master  was  therefore  correct  in  Ills  determination  that 
Itetltioner's  rights  as  a  Judgment  creditor  are  not  to  be  denied  recogmll 
simply  because  he  proceeded  in  the  prosecution  of  this  suit  without  mal 
the  receivers  parties,  or  notice  to  them,  and  without  leave  of  court." 

And  it  is  here  to  be  observed  that  there  was  no  proof  in  that  c 
that  the  city  had  ever  accounted  for  the  drainage  fund,  or  had  b 
discharged  as  a  trustee  of  that  fund,  or  had  even  been  asked  by 
receiver  for  an  account  and  settlemwit  of  said  fund.  In  fact, 
relation  to  that  fund  had  not  terminated,  and  could  not  termin. 
until  she  had  so  accounted  and  been  discharged. 

The  court  appointing  a  receiver,  apparently  acting  upon  const 
appointed  J.  W.  Gurley  receiver  "of  all  property,  interests,  thi 
in  action,  and  effect  of  the  drainage  fund  held  by  the  defendani 
trust,"  and  vested  him  with  all  the  rights  and  powers  of  a  recei 
in  chancery,  but  did  not  vest  him  with  authority  to  sue  for  j 
collect  the  drainage  taxes, — a  power  which  the  supreme  court  1 
derided  did  not  exist  in  a  court  of  chancery. 

In  the  rase  of  Heine  v.  Commissioners,  10  Wall,  055,  an  efl 
was  made  to  have  the  court  assess  and  collect  a  tax  to  pay  cert 
bonds,  of  which  the  court,  at  page  660,  said: 

"The  power  we  are  h«re  asked  to  exercise  is  the  very  delicate  one  of  U 
rioii.  This  power  l)elong8  in  tills  country  to  tbe  legislatlTe  soverelgnt 
state  or  n.-iti.nuil.  Tn  the  case  before  us  the  national  sovereignty  baa  not! 
to  do  with  it.  The  power  must  bo  derived  from  the  legislature  of 
Ktnte.  So  ftir  ns  the  pref^ent  ease  is  concerned,  the  state  has  delegated 
power  to  the  levee  conimlssloners.  If  that  Ixxly  has  ceased  to  exist,  the  Tea 
is  111  the  l<!Kislattu'c,  either  to  assess  the  Uix  by  special  statute  or  vest  the  po 
in  .SOUK'  otiicr  trllmihil.  It  ct-rtainly  is  not  vested,  as  In  the  exorcise  of 
orii,'iual  Jurisdiction,  in  any  federal  court     It  Is  unreasonable  to  suppose  1 
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the  legldatnre  woVia  ever  selMt  a  federal  'court  (or  ttttt  purpose.  It  la  not 
only  not  one  of  the  inherent  powers  of  the  conrt  to  levy  and  collect  taxes, 
but  It  la  an  Invasion  by  the  Judiciary  of  the  federal  government  of  the  legla- 
latiT*  functions  of  the  state  Kovernnent.  It  Is  a  most  extraordinary  raqueat, 
and  a  compliance  with  it  would  Involve  consequences  no  less  out  of  the  way 
of  jmllcial  procedure,  the  end  of  which  no  wisdom  can  foresee.  See,  also, 
Thompson  v.  Allen  Co.,  115  TJ.  &  660,  6  Sup,  Ct  140,  and  Ueriweather  ▼. 
Garrett,  102  U.  8.  472." 

It  may  happen  that  the  plaintiffs  cannot  levy  an  ezecntion  on  the 
property  of  their  debtor,  and  take  it  out  of  the  bauds  of  the  receiver, 
and  that  they  will  be  forced  to  file  a  bill  to  reach  property  bo  sitn- 
ated ;  but  the  supposed  difficulties  of  obtaining  satisfaction  are  mat- 
ters that  in  no  way  concern  the  defendant  in  error,  and  afford  no 
legal  reason  why  plaintiffs  should  not  recover  a  judgment  for  their 
debt. 

We  think  it  therefore  clear  that  the  collection  of  thedrainags 
tax  after  as  well  as  before  the  appointment  of  a  receiver  remained 
solely  in  the  dty  of  New  Orleans,  notwithstanding  the  appointment 
of  said  receiver,  and  that  a  Judgment  against  the  city,  to  be  paid 
out  of  the  fund, — a  fund  whidi  the  city  alone  can  collect, — ^is  proper 
to  be  rendered  in  this  suit.  The  judgment  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded,  with  instructioiw  to 
award  a  new  trial. 


VALLEY  RT.  OO.  v.  KEBGAN, 

(CHicnlt  Oomt  of  Appeals,  Sixth  Circolt    April  5,  1808.) 

No.  486. 

L  HAsm  A]n>  Bebvaiit— Railway  Emplotb— 'MAraTAnriNo  Saitb  Roadbbd. 
No  general  duty  rests  upon  a  railway  company  to  lay  planks  between  the 
rails  of  its  tracks;   but  if,  for  any  reason,  it  does  so,  the  work  must  be  done 
and  maintained  1^  such,  a  way  as  to  be  reasonably  safe  for  persons  rightfully 
upon  the  tracks,  and  In  the  exercise  of  due  care. 

L  BAira— EvTSBifCB. ' 

Where  a  railway  company  has  accepted  Ita  street  rights  on  condition  that 
it  will  plank  between  its  rails  those  portions  of  the  public  streets  used  by  It, 
aad  one  of  Its  employes  is  injured  by  reason  of  an  alleged  defect  In  the 
planking,  tt  la  not  reversible  error  to  admit  evidence  of  the  condition  upon 
which  the  company  acquired  its  street  rights. 

.    SAHB — ASSDMPTTOK  OF  RiSK. 

Where  a  railway  employs,  wliose  duties  for  two  months  have  been 
to  couple  cars  in  a  railway  yard  a  mile  long  and  containing  22  tracks,  was 
injured  through  catching  his  foot  in  a  hole  between  the  rails,  which  hole 
bad  existed  for  two  months,  the  court  Is  not,  under  the  tacts  of  this  case. 
Justified  In  holding,  as  a  matter  of  law,  that  be  had  assumed  the  risk  In- 
cident to  such  defect 

,  Bamb. 

Before  a  court  may  presume,  as  a  matter  of  law,  that  an  employe  as- 
stimes  the  risks  incident  to  defective  machinery  or  roadbed.  It  must  appear 
that  he  accepted  employment  with  actual  knowledge  of  such  defect,  or 
continued  in  service  after  he  knew  or  should  have  known  of  the  danger. 
Sakb — Presumption  of  Knowledoe. 

To  Justify  the  presumption  that  a  railway  employ^  knew  of  a  dangerous 
defect  in  the  roadbed.  It  must  appear  that  the  defect  and  Its  danger  were 
obvloos  to  one  at  all  attentive. 
6aj(b — Facts  to  bb  Considbbbd  bt  Jurv. 

If  defects  similar  to  tbs  one  complaiued  of  existed  at  all  similar  places 
to  the  same  railway  yatd,  that  fact  should  be  considered  by  the  Jury  u 
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bearing  npon  the  question  wtaetber  an  employ^  iraa  chBtgefttde  wltb  kixrwt- 
edge  of  such  defect. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  E^aatera 
Division  of  the  Northern  District  of  Ohio. 

This  Is  an  action  of  tort  for  pergonal  injuries  sustained  by  the  defendant  la 
error  wliile  in  the  employment  of  the  plaintiff  in  error.    At  the  trial  it  appeared 
that  the  defendant  in  error,  William  J.  Keegan,  was  a  brakeman,  and  as  toiA 
tras  a  member  of  a  swltchlbg  crew  employed  in  the  yard  of  the  railway  company 
at  Cleveland,  Ohio.    While  engaged  in  making  a  coupling,  hia  foot  was  cangiit 
in  a  hole  between  the  rails,  and  before  he  could  extricate  himself  be  was  knocked 
down  and  run  over.    Keegan  had  been  employed  in  the  yard  of  the  railway  com- 
pany in  different  capacities  for  several  years  before  this  Injury.    The  yard  of 
the  company  was  very  extensive,  having  a  length  of  about  six  miles,  and  was 
occupied  by  several  hundred  tracks,  including  spurs,  switches,  and  dock  tracks. 
For  some  two  months  prior  to  this  accident  he  had  been  a  brakeman  for  a  swltcb- 
ing  crew  employed  at  a  particular  part  of  the  general  yard,  called  the  "Island 
Yard,"  though  this  also  was  quite  extensive  and  contained  about  22  track*, 
great  and  small.     Two  of  the  principal  of  these  "Island  Yard"  tracks  occupied 
portions  of  a  public  street  called  "West  River  Street."     The  injury  to  Keegan 
occurred  where  these  tracks  crossed  the  sidewalk  of  the  street     At  this  cross- 
ing, and  in  the  street,  the  trades  were  planked  between  the  rails.     Just  at  th« 
outer  side  of  the  sidewalk  tbeie  was  a  space  between  this  planking  and  tlie 
rail  of  between  three  and  three-quarters  and  four  inches  in  width  at  its  widest 
part  and  a  depth  of  seven  inches.     Keegan's  business  was  to  make  all  ooupllngs 
which  fell  to  bis  crew.     He  was  at  this  time  engaged  in  coupling  a  stationary 
car  which  stood  just  at  the  edge  of  the  sidewalk  to  some  cars  which  bad  been 
started   by  gravity  towards  the   atanding  car,   and   were   approaching  at  a 
speed  of  about  two  miles  per  hour.    The  evidence  tended  to  show  that  there 
was  a  link  and  pin  in  each  of  these  opposing  drawbeads.     Finding  the  pin  fast 
in  the  stationary  car.  he  walked  towards  the  moving  car,  lemoved  the  link, 
and  set  the  pin,  and  then  undertook  to  step  out  from  between  the  cars,  Intend- 
ing to  guide  the  link  of  the  stationary  car  from  the  outside.    As  he  stepped 
to  one  side,  his  foot  was  caught  in  the  space  between  the  planking  and  rail  so 
tightly  that  with  his  utmost  exertion  he  could  not  remove  it  before  it  waa  ran 
over  and  crushed. 

At  the  conclusion  of  all  the  evidence  the  plaintiff  In  error  requested  tbe  court 
to  instruct  the  jiiry  to  And  for  the  defendant  This  waa  refused.  It  also 
preferred  a  number  of  other  requests.  Among  them  were  two  numbeted  10 
and  11,  which  were  refused.  These  requests  involve  the  principal  qaestion  npon 
which  the  case  must  turn,  and  are  as  follows: 

"(10)  Defendant  further  requests  the  court  to  instruct  the  Jury  that  It  tbey 
shall  find  that  the  plaintiff  was  employed  aa  brakeman  by  the  defendant, 
and  as  such  brakeman  charged  with  the  duty  of  coupling  and  nnooapllng 
cars  at  the  time  he  was  injured;  that  he  had  been  engaged  in  aervlce  at 
the  defendant,  the  Valley  Railway  Company,  in  tbe  yards  of  aald  com- 
pany In  the  city  of  Cleveland,  as  brakeman  or  conductor,  for  three  years  prior 
to  tbe  accident,  and  in  tbe  yard  where  the  accident  happened  tor  two  montba 
Immediately  preceding  said  accident;  that  during  said  two  months  the  apace 
between  the  planking  and  the  rails  in  said  yard  was  not  blocked;  that  tbe 
planking  of  which  the  plaintiff  complains  waa,  during  said  time.  In  the  aame 
condition  and  position  as  at  the  time  of  the  injury;  that  during  said  two 
months  the  plaintiff  frequently  passed  over  and  along  the  place  where  be  was 
injured;  that  the  condition  and  position  of  the  planking  was  plainly  vlaStde. 
and  the  space  between  it  and  the  rail  in  plain  sight,— he  will  be  condusively 
presumed  to  have  had  icnowledge  of  the  condition  of  said  track  and  plankixis. 
and  most  be  held  to  have  assumed  the  dangers  and  risks  incident  to  the  t»e 
tbereof. 

"(Ill  Defendant  further  requests  the  court  to  Instmct  the  Jury  that  the 
plaintiff  assumed  all  the  risks  and  dangers  incident  to  the  buslneaa  of  tbe 
defendant  which  were  obvious  and  apparent,  or  of  which  be  waa  adviaed. 
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at  of  which  la  the  exerclae  of  ordinary  care  on  hto  part  he  might  have  known, 
and  if  the  plaintiff  oondnaed  In  the  employment  of  tlie  defendant  with  the 
knowledge  or  with  the  reasonable  opportunity  of  knowing  that  the  defendant 
iiad  not  blocked  the  apace  between  the  planking  and  the  rails,  and  that  th» 
plank  in  question  was  from  three  and  one-half  to  four  Inches  removed  from 
the  rail  next  adjacent  thereto,  and  tliat  it  was  warped,  rotten,  or  out  of  re- 
pah-,  he  assumed  the  risks  attendant  npon  the  use  of  inch  planking  and  track, 
and  cannot  recover  in  this  action." 

There  was  a  jnry,  who  fonnd  a  verdict  for  Keegan,  and  the  defendant  has 
sned  oat  this  writ  of  error  from  the  Judgment  thereon. 

Kline,  Carr,  Tolles  &  GofF,  for  plaintiff  in  error. 
Meyer  &  Mooney,  for  defendant  in  error. 

•     Before  TAFT  and  LUBTON,  Circuit  Judges,  and  SEVEBENS,  Dl* 
trict  Jndge. 

LTJBTON,  Circnit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

While  there  is  no  general  duty  to  plank  between  the  rails,  yet  this 
railway  company  accepted  its  street  rights  on  condition  that  it  would 
plank  between  its  rails  those  portions  of  the  public  streets  used  by  it. 
This  doty  was  undoubtedly  imposed  for  the  benefit  of  the  public,  who 
had  an  equal  right  to  the  use  of  the  street    Nevertheless,  if  the  rail- 
way company  undertook  to  plank  between  the  rails,  it  was  under  a 
duty  to  so  put  down  the  plank,  and  so  maintain  them  when  down,  as 
that  they  should  be  reasonably  safe  to  its  employ^  who  might  be  re- 
quired to  w(Nrk  thereon.    This  action  is  not  for  a  failure  to  put  down 
planking,  but  is  for  original  negligence  in  censtrnction  or  negligent 
maintenance  when  down.     The  company  may  have  been  under  no  ob- 
ligation to  its  employes  by  reason  of  its  contract  with  the  city  of 
Cleveland  for  failing  to  plank  as  required  by  that  contract.     But  it 
was  under  obligation,  if  it  did  plank  between  its  rails  at  street  cross- 
ings, to  so  do  the  work  and  so  maintain  it  when  down  as  that  it  should 
be  reasonably  safe  to  its  employes  who  might  be  required  to  pass 
OTer  it  in  the  discharge  of  their  duties,  provided  they  themselves  were 
in  tbe  exercise  of  due  care.    It  was  a  question  for  the  jnry,  under  the 
facts  ill  evidence,  to  say  whether  the  hole  in  which  the  foot  of  defend- 
ant in  error  was  caught  was  a  dangerous  defect  in  the  roadbed.    Han- 
nah ▼.  Bailroad  Co.,  154  Mass.  529.  28  N.  E.  682.    It  was  not  revers- 
ible error,  therefore,  to  admit  evidence  of  the  condition  upon  which 
the  company  had  acquired  its  street  rights. 

"Was  the  hole  in  which  Keegan's  foot  was  caught  such  an  obviously 
dangerous  defect  in  the  roadbed  as  that,  in  view  of  Keegan's  long  em- 
ployment in  this  yard,  the  court  should  have  directed  a  verdict  against 
himt  or  given  the  special  instructions  asked  by  plaintiff  in  error  which 
have  b^n  set  out  in  the  statement  of  the  case?  The  learned  trial 
jndg^e  who  heard  all  of  the  evidence,  and  who  has  had  much  experi- 
ence in  such  trials,  was  not  satisfied  that  this  question  should  be 
taken  from  the  jury.  After  speaking  of  the  duty  of  the  railway  com- 
pany towards  the  public  who  might  use  the  street  occupied  or  crossed 
by  tlie  company's  tracks,  he  instructed  the  jury  as  follows: 

"As   to  the  employes  of  tbe  defendant  company,  it  did  owe  tbe  same  duty 
as  to  tlM  vaVUe.    As  to  the  employes,  even  if  yon  find  the  original  construe- 
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tlon  waa  not  reasonably  safe,  or,  as  maintained  at  the  time  of  the  acd 
If  roa  find  It  was  not  reasonably  safe,  yet.  If  yon  further  And  that 
employe  knew  of  such  defective  or  dangerous  condition,  or  if  you  fin( 
condition  was  obvious  and  patent,  and  could  have  been  seen  by  the 
ploy6  by  the  exercise  of  ordinary  care,  or  that  the  employ^,  by  the  exerd 
ordinary  care,  should  have  known  of  It,  and,  notwithstanding  such  know 
or  opportunity  for  knowledge,  still  continued  in  the  service  of  the  defen 
then  he  assumed  the  risk  of  an  accident  from  such  defective  condition 
cannot  recover.  It  becomes,  therefore,  Important  for  you  to  detei 
whether  or  not  this  was  such  an  obvious  delect  as  the  idaintiCT  oog 
have  observed.  In  determining  this  question,  you  will  look  to  how  p 
and  open  it  was;  how  easily  it  could  be  seen;  what  opportunities  the  pli 
bad  for  seeing  it;  how  long  he  served  in  the  yard  or  in  the  ueighborbo 
the  yard;  under  what  circumstances  be  passed  over  the  place;  whetb 
passed  over  and  around  und  about  this  crossing;  when  he  had  opportn 
for  observing  It;  or  when  he  should  have  observed  it,  knowing  how 
his  work  would  bring  him  there;  or  whether  he  was  only  about  it  wh 
the  performance  of  his  duty;  and  whether  that  duty  was  of  such  a  chai 
as  to  make  It  unlikely  that  he  would  have  a  chance  to  notice  this  ot 
defect.  All  these  are  facts  which  you  must  consider  in  determining  wt 
or  not  this  was  an  obvious  and  patent  defect,  of  which  the  plalntiO 
notice,  or  of  which  be  ought  to  have  had  notice  by  the  exercise  of  ord 
care.  And  in  this  same  connection  you  will  remember  that  it  is  cU 
that  the  proof  shows  that  upon  all  the  curves  on  these  switches  ii 
about  this  yard  the  defendant  laid  a  straight-edged  plank  near  the  r« 
that,  while  the  ends  of  the  plank  were  from  two  to  two  and  one-half  I 
from  the  inside  of  the  rail,  the  center  of  the  plank  was  three  and  oo 
to  four  inches  from  the  Inside  of  the  rail.  Thlis  Is  an  Important  fact  fo 
to  consider  In  determining  whether  or  not  the  plaintiff  knew  or  oug 
have  known  of  this  obvious  defect,  because  If  all  the  planks  were  laid  li 
nray,  and  that  waa  the  defendant's  standard  of  construction,  then  thi 
all  the  more  reason  why  t^e  plaintiff  ought  to  have  had  knowledge  oi 
fact.  If  it  was  only  one  plank  that  was  laid  that  way,  he  might  n 
expected  to  observe  that  particular  place  and  location;  but  If  all  the  p 
were  laid  that  way,  and  he  knew  It,  then  there  was  the  more  reason 
he  should  have  known  of  this  particular  defect,  and  have  been  on  his  g 
If  you  find  from  the  proof  that  the  defendant  did  not  lay  this  plank 
manner  to  make  it  reasonably  safe  for  employes,  and  that,  such  defect 
wot  an  obvious  one,  and  the  plaintiff  did  not  know  of  it,  or  by  the  exerc 
ordinary  care  could  not  have  known  of  it,  then  the  defendant  will  be  1 
and  you  should  find  a  verdict  for  the  plaintiff.  But  even  if  yon  find  thi 
plank  was  not  laid  so  as  to  be  reasonably  safe,  but  yet  further  find  thi 
plaintiff  knew  of  that  fact,  or  by  the  exercise  of  such  care  as  I  have  dea< 
ought  to  have  known  of  it,  and  notwithstanding  that  defect  contino 
the  service  of  the  defendant,  then  he  cannot  recover.  Or,  if  you  And  tl« 
defendant  did  not  lay  this  plank  so  as  to  make  it  reasonably  safe,  an 
further  find  that  the  plaintiff  In  coupling  said  car  did  not  exercise  tb< 
that  a  prudent  man  would  do  under  the  circumstances, — that  is,  that  t 
not  look  where  he  was  stepping,— and  tliat  the  want  of  such  care  ws 
proximate  cause  of  the  injury,  so  that  he  thereby  contributed  to  his  ii 
then  the  plaintiff  cannot  recover." 

We  have  given  careful  attention  to  the  facts  which  relate  to 
branch  of  the  defense,  and  have  reached  the  conclusion  that 
was  no  error  in  refusing  to  direct  a  verdict,  and  none  in  declinini 
instrnctions  asked  as  to  the  obviousness  of  the  defect  in  the  roa 
which  was  the  occasion  of  Keegan's  hurt.    The  drcnmstanceB 
such  as  to  make  the  question  one  proper  for  the  jury,  and  the  cl 
on  this  subject  was  a  clear  and  full  exposition  of  the  law,  aod 
as  favorable  as  the  plaintiff  in  error  was  entitled  to  have. 

The  argument  in  favor  of  the.  contention  that  the  hole  in  « 
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Eeegaa's  foot  was  caught  was  an  obTloasIj  dangerons  d<>fect  luui 
chiefly  been  rested  upon  the  claim  that  it  was  not  an  unusujd  or  iso- 
lated space,  but  such  a  one  as  existed  at  all  of  the  curves  in  the  yard, 
and  was  a  fault,  if  any,  in  original  construction,  due  to  the  placing 
of  straight-edged  planking  between  curved  rails,  causing  thereby  a 
wider  apace  between  the  plank  and  the  rail  at  the  center  of  the  plank 
than  at  its  aids.    Of  course,  if  such  spaces  existed  at  the  center  of 
all  planks  laid  between  curved  rails  in  this  yard,  the  obviousness  of 
the  existence  of  such  spaces,  and  their  dangerous  character  to  em- 
ployes compelled  to  pass  frequently  over  them,  would  be  much  more 
tnaintainable  than  if  this  particular  hole  was  an  isolated  instance. 
The  trial  judge  gave  attention  to  this  fact,  and  instructed  the  jury 
that,  if  all  {rianks  at /curves  were  laid  as  this  one  and  exhibited  same 
width  of  space,  there  would  be  much  greater  reason  for  charging  the 
plaintiff,  Keegan,  with  knowledge  of  the  fact    TSiere  was,  at  least,  a 
conflict  of  evidence  as  to  the  origin  of  the  space  into  which  Keegan 
fell,  and  as  to  its  correspondence  in  character  with  other  spaces  due 
to  planking  between  canned  rails.    There  was  evidaice  that  the  flange 
ot  the  wheels  required  a  space  between  the  planks  and  the  rail  of  2^ 
inches,  and  that  tiie  spaces  thus  left  in  the  yard  had  never  been  blocked. 
The  evidence  as  to  the  width  of  the  space  in  which  Keegan's  foot  was 
caught  was  conflicting.     Borne  witnesses,  who  took  no  measurements, 
estimated  it  at  3  inches  in  width  at  the  place  of  the  accident.    Others 
who  did  measure  it,  In  one  way  or  another,  stated  it  to  be  3^  inches, 
while  still  others  found  it  Si  and  i  inches.    There  was  no  measure- 
ment of  spaces  in  other  localities.    Several  servants  of  the  company, 
testifying  for  it,  stated  that  they  had  not  noticed  the  width  of  this 
particolar  space  until  after  Keegan  was  hurt.    The  section  foreman, 
in  charge  of  repairs  and  maintenance  of  track  and  roadbed  in  this 
yard,  the  witness  who  testified  that  all  planks  at  curves  were  laid 
straight-edged,  and  not  cut  to  correspond  with  curvature  of  the  rail, 
said   he  had  not  known  the  width  of  this  space  until  he  exam- 
ined it  after  the  accident.    Witnesses  for  the  defendant  in  error  testi- 
fied that  this  plank  was  warped;   some  said  it  liad  "humped"  in  the 
middle.    One  or  more  said  it  was  decayed  and  loose,  the  spikes  hav- 
ing pulled  out.    In  this  conflicting  state  of  the  evidence,  it  would  have 
been  error  to  assume  that  the  space  in  question  was  one  of  original 
eonstraction,  or  was  of  the  same  character  as  the  spaces  in  all  other 
planks  between  curved  rails.     The  jury  might  on  tiie  evidence  infer 
that  this  was  a  wider  space  than  usual,  at  other  curves,  and  was 
the  result  of  warping  or  decay,  though  the  weight  of  evidence  seems 
to  be  that  the  plank  was  sound  and  tightly  spiked. 

The  evidence  tended  to  show  that  this  dangerous  space  had  existed 
for  not  less  than  two  months,  and  that  during  that  time  Keegan  had 
been  constantly  employed  in  the  part  of  the  yard  called  the  "Island 
Yard,"  and  that  his  duties  had  called  him  to  pass  over  or  alongside  of 
this  defective  roadbed  many  times  each  day  for  the  preceding  two  or 
three  months.  But  this  "Island  Yard"  was  about  a  mile  in  leaigth,  and 
contained  22  tracks,  long  and  short,  though  the  greater  part  of  his 
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work  was  done  on  this  defective  roadbed.  Keegan'B  dnties  were 
couple  f9r  his  crew.  In  this  worl:  he  was  called  from  one  part  of  t 
yard  to  another.  He  rode  as  often  as  he  walked,  and  when  on 
ground  was  there  for  the  purpose  of  making  a  coupling,  a  duty  wfa 
required  active  work  and  great  attention.  He  says  that  he  had 
noticed  this  space.  No  one  says  he  had.  The  circumstances  of 
employment  were  such  that  we  cannot  say  that  he  was  inexcusa 
ignorant  of  the  dangerous  character  of  this  space. 

That  unblocked  spaces  existed  between  the  rails  and  planked  ] 
tions  of  the  track  was  something  so  long  existing  and  so  general 
this  yard  that  he  may  well  be  held  to  have  notice  of  that  fact  1 
a  space  of  2^  inches  was  not  an  obvious  danger.  It  was  not  a  dan 
at  all.  A  space  of  3  inches  was  almost  equally  unlikely  to  be  a  son 
of  danger.  But  a  space  of  4  inches  was  a  trap  into  which  most  1 
might  fall.  Whether  this  space  was  wide  enough  to  be  obviously  d 
gerous  to  persons  whose  occupation  required  them  to  frequently  p 
it  would  depend  much  more  npon  the  closeness  with  which  it  was 
served  and  the  accuracy  of  the  eye  in  estimating  its  width.  The  act 
test  of  measurement  was  in  more  than  one  instance  a  surprise  to  ^ 
nesses  who  estimated  its  width  by  the  eye.  This  was  notably  the  c 
with  John  White  and  W.  W.  PInmmer,  witnesses  for  the  plaintiff 
error.  Others,  notably  witnesses  for  the  defendant  in  error,  had  fi 
mere  testimony  of  the  eye  regarded  it  as  a  dangerous  space.  O 
matter  so  easily  determined  as  the  relative  hdght  of  the  planking  i 
top  of  the  rail,  there  was  a  wide  difference  of  statement  Witnei 
on  both  sides  said  the  plank  at  the  point  where  Keegan  was  hurt  i 
from  one-half  to  one  inch  higher  than  the  top  of  the  rail.  Others 
the  plaintiff  in  error  said  it  was  about  an  inch  below  the  top  of 
rail.  .A.s  the  rail  was  shown  to  be  four  inches  in  thickness,  and 
planking  not  over  three  inches,  and  both  spiked  to  the  ties,  it  is  cl 
that  either  these  witnesses  were  bad  judges  of  such  slight  dififerem 
or  that  this  particular  plank  had  "humped,"  and  was  warped,  as  cla 
ed  for  defendant  in  error.  The  circumstances  clearly  make  a  case 
which  the  evidence  is  so  in  conflict  upon  matters  of  fact  importani 
determining  whether  the  existence  of  a  dangerous  space  was  so  obvi 
as  to  make  Keegan's  ignorance  inexcusable  as  to  require  its  snbi 
sion  to  a  jury. 

The  case  of  Gleason  v.  Railroad  Co.,  159  Mass.  68,  34  N.  E.  79, 
many  features  in  common  with  this  case,  and  therefore  lias  been  m 
relied  upon  by  plaintiff  in  error.  But  in  that  case  there  was  no  c 
flict  as  to  the  facts  from  which  knowledge  was  to  be  presumed.  The 
ception  assumed  the  existence,  at  the  time  of  Gleason's  employm* 
of  a  space  of  three  and  one-half  inches  in  the  planking  of  a  track  i 
yard  over  a  waterway.  This  space  was  near  a  switch  which  was  ten( 
by  Gleason  in  a  yard  only  500  feet  long  and  40  feet  wide.  On  th 
admitted  facts,  Gleason  was  presumed  to  have  accepted  the  risk,  'i 
case  is  possibly  an  extreme  one.  To  reverse  in  this  case  would  reqi 
US  to  go  even  beyond  that  ruling.  On  this  record  we  could  not  ju 
flably  assume  the  existence  of  this  hole  when  Keegan  accepted  ( 
plojrment  Knowledge  of  the  existence  of  such  a  hole  in  the  roadv 
might  be  presumed  as  matter  of  law  from  employment  in  a  yard  i 
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feet  wide,  which  would  be  nnjustiflable  in  a  yard  a 
mtaiaing  22  tracks.  Neither  do  we  think  tliat 
Qg  which  tarn  npon  the  circumstances  under  wliich 
!  held  to  iiare  accepted  the  risk  from  unblocked  frogs 
stions  of  this  kind  must  mainly  tnm  upon  the  facts 
:ord.  Before  a  court  is  authorized  to  presume,  as 
t  an  employ^  accepts  the  dangers  incident  to  defect- 
oadbed,  it  must  appear  that  he  accepted  employment 
edge  of  such  defect  and  its  dangers,  or  that  he  con- 
ice  after  he  acquired  knowledge,  or  by  due  care  and 
ion  might  have  known  of  the  danger.  To  justify  a 
lowledge,  the  defect  mnst  be  obvious  and  its  danger 
ne  at  all  attentive.  The  facts  here  do  not  make  a 
art  could  justifiably  say  that  Keegan's  ignorance  of 
racter  of  this  space  in  the  roadbed  was  unjustifiable 
eptance  of  the  risk  presumed. 

have  been  presented  by  the  assignment  of  errors.  — 1"«» 

Ki  attention.    None  of  them  are  well  taken.    The  "^E? 

afQrmed.  S""" 

-=— =  3-'" 

rAZOO  &  M.  V.  R.  00.  T.  WAGNER.'  CHI 

rart  (rf  Appeals,  Fifth  Circuit    April  12,  1886.) 

No.  601.  

EKT  PlBADINOS— CUBBD  BT  EVIDENCE.  ^^^H 


May  18,  1898. 


:j3s. 


has  been  called  upon  to  hear  and  pass  npon  testimony,  It  ^^^H  ••.>•■ 

I  the  facts  shown,  thongti  not  strictly  within  the  pleadlnipcs,  ^|H  L.... 

,ed  In  Louisiana  that  parties  are  botrnd  by  the  evidence  In-  "I  CIIIJ 

I  on  a  material  point,  though  not  strictly  presented  by  the  I  "'I'll 

TTAi.— TBSTunrino  TO  New  Matter.  li'lV. 

ary  to  allow  considerable  latitude  In  the  manner  In  which  .."i'.J 

e  called  for  examination,  a  Judgment  will  not  be  reversed  *—•<' 

witness.  In  rebuttal,  after  the  close  of  defendant's  case,  " 
Btify  to  new  matters. 
Jndce,  dissenting. 

Circuit  Court  of  the  United  States  for  the  Eastern 
ma. 

a  brought  In  the  circuit  court  for  the  Elastem  district  of 
Wagner,  a  subject  of  the  emperor  of  Germany,  against  the 
Md  Company,  a  corporation  created  by  the  state  of  Illinois, 
tor  personal  injuries  sustained  by  bim  in  being  kicked  oS 
employe  of  said  company  on  the  night  of  the  26th  of  Feb- 
suburbs  of  the  city  of  New  Orleans.  After  answer  filed 
fendaot  In  error  filed  a  supplemental  petition  making  the 
Valley  Railroad  Company,  a  corporation  of  the  state  of 
and  alleging  that  the  Illinois  Central  Railroad  Company 
tb  the  Yazoo  &  Mississippi  Valley  Railroad  Company,  be- 
rllsslssippi  Valley  Railroad  Company  was  owned  and  oper- 
>ntral  Railroad  Company.  The  Mississippi  Company  ap- 
wer,  and  denied  generally  the  allegations  in  the  peUtlon, 

plalntlfTs  Injuries  were  due  to  his  own  negligence,  and 
)ff  defendant's  train  while  unlawfully  attempting  to  steal 

answer  was  filed  by  the  Dlinois  Central  Railroad  Corn- 
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pany  to  the  supplemental  petition.  All  the  parties  went  to  trial  vtpoa  the  1« 
as  thus  made,  and  there  was  a  verdict  for  the  defendant  In  error,  in  the  s 
uf  $1,000,  against  the  Yazoo  &  MissiKstppl  Valley  Kailroad  Company,  and  a 
diet  In  favor  of  the  Illinois  Central  It&ilroad  Company,  on  November  19,  II 
This  verdict  was,  on  motion,  duly  set  aside  by  the  court,  and  a  new  trial  awar 
to  the  Yazoo  &  Mississippi  Valley  Railroad  Company,  the  plaintiff  in  er 
and  a  final  Judgment  entered  and  signed  In  favor  of  the  niinois  Central  I 
road  Company.  At  a  subsequeut  trial,  verdict  was  rendered  against  the  Yi 
&  Mississippi  Valley  Railroad  Company  in  the  sum  of  iji5,500  on  Februan 
1897.  Upon  tills  verdict  the  court  entered  Judgment,  which  was  made  1 
on  March  29,  1897,  whereupon  the  plaintiff  !n  error  filed  its  petition  for  i 
of  error,  to  operate  as  a  supersedeas,  its  assignments  of  error,  and  its  be 
and  removed  the  cause  into  this  court.  Assignment  of  errors:  First.  "The 
cult  court  erred  in  refusing  to  inirtruct  the  Jury  at  the  trial,  aa  a  mattei 
law,  to  wit:  'That  the  petition  and  supplemental  petition  do  not  state  u 
their  face  any  legal  cause  of  action,  or  any  right  to  recover,  as  against 
Yazoo  &  Mississippi  Valley  Railroad  Company,— it  not  being  alleged  eithei 
the  petition  or  in  the  supplemental  petition  that  any  employfi  or  servant 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  kicked  or  slioved  the  pi 
tiff,  or  forced  him  to  alight,  from  any  train  of  said  company  while  said  u 
was  in  motion,  or  that  his  injuries  were  in  any  wise  caused  by  any  of 
servants  or  employes  of  said  Yazoo  &  Mississippi  Valley  Railroad  Compan; 
and  that  the  Jury  should  therefore  find  a  verdict  for  the  defendant  the  Ya 
&  Mississippi  Valley  Railroad  Company.' "  (Bill  of  exceptions  No.  1.)  Sea 
"That  there  is  error  patent  on  the  face  of  the  record,  in  that  the  petition 
supplemental  petition  do  not  set  forth  any  legal  cause  of  action  against 
Yazoo  &  Mississippi  Valley  Railroad  Company,  and  the  face  of  the  record  d 
not  Justify  any  verdict  or  Judgment  as  against  the  Yazoo  &  Mississippi  Va 
Railroad  Company."  Third.  "The  said  circuit  court  erred  in  allowing  the  pi) 
tiff,  at  the  trial,  to  Impeach  the  testimony  of  Lindsay  Bunks,  a  witness  reca^ 
by  the  plaintiff  as  a  witness  in  rebuttal  after  the  close  of  tlie  defendant's  i 
denee,  and  which  witness  was  then  and  there  examined  before  the  Jury  as 
new  matters  and  things  by  plaintiff's  counsel,  which  said  new  matters  i 
things  In  rebuttal  had  not  been  eUcited  or  In  any  wise  Inquired  into  by 
feudant's  counsel  when  said  Lindsay  Banks  was  examined  by  defendant's  cc 
.sel  before  the  Jury  as  defendant's  witness;  and  the  court  erred  then  and  th 
In  allowing  the  witness  Charles  Delaney,  also  a  witness  for  the  plaintiff 
rebuttal,  to  give  testimony,  over  the  objection  of  defendant's  counsel,  tend 
to  Impeach  the  witness  Lindsay  Banks  as  to  new  matters  and  things  teetil 
to  by  Lindsay  Banks  In  rebuttal  when  recalled  by  plaintiff."  (Bill  of  exc 
tions  No.  3.)  Fourth.  "The  said  court  erred  In  refusing  to  Instrurt  the  Ji 
at  the  close  of  all  of  the  evidence,  to  peremptorily  And  a  venllct  for  the  defe 
ant,  upon  the  ground  that  the  plaintiff's  evidence  was  too  slight  to  JustJf] 
verdict  in  his  favor,  and  that,  If  such  verdict  was  rendered.  It  wonld  be  the  d 
uf  the  court  to  set  it  aside,  upon  .the  authority  of  Randall  v.  Railroad  Co.,  : 
U.  S.  482,  3  Sup.  Ot  322."     (Bin  of  EbceeptlonB  Ko.  2.) 

Glrault  Farrar,  for  plaintiff  in  error. 

W.  S.  Parlierson  and  A.  B.  Phillips,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circnit  Judges,  and  8WATN 
District  Judge. 

SWAYNE,  District  Judge,  after  stating  the  facts  as  above,  delirei 

the  opinion  of  the  coui't. 

We  think  the  question  of  law  raised  by  the  first  and  second  assij 
ments  of  error  is  well  settled  in  Louisiana, — that  parties  are  bou 
by  the  evidence  introduced  by  them  on  a  material  point,  although  t 
strictly  presented  by  the  pleadings,  and  that,  after  establishing  t 
facts  at  a  trial,  they  cannot  be  permitted  to  close  to  their  adversa 
the  door  which  they  theoiselves  have  opened;  and  the  court,  after  hf 
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iag  been  made  to  hear  and  pass  upon  teBtimony  inti-oduced  by  the  re- 
spective parties  either  under  the  allegations  which  are  actually  made, 
or  which  might  have  been  conducive  to  the  final  determination  of  the 
object  of  the  controversy,  should  adjudicate  on  these  facts  as  fully  as 
if  received  under  specific  averments.     A  judgment  rendered  under 
such  circumstances  becomes  a  conclusive  bar  to  a  reiurestigatlon  of 
the  matter.    It  has  grown  customary  to  alloV  considerable  latitude 
at  the  trial,  from  the  ordinary  aod  strict. rulings  of  evidence,  in  the 
mann^  and  the  time  at  which  witnesses  should  be  called  for  exam- 
ination and  cross-examination;   and  the  circumstances  of  each  ease 
should,  to  a  large  extent,  regulate  the  ruling  of  the  judge  in  the  ex- 
ercise of  his  discretion  in  the  matter.    We  sympathize  very  strongly 
with  the  plaintiff  in  error  in  the  comments  made  upon  the  testimony 
in  reference  to  the  other  question  raised  hy  the  fourth  assignment  of 
error,  but,  upon  inspection  of  the  record,  we  believe  that  the  court 
below  was  not  only  justified,  but  compelled,  to  submit  the  testimony 
to  the  jury,  although  some  of  it  seems  to  us  of  a  very  doubtful  char- 
acter.   Upon  careftil  inspection  of  all  the  record,  we  do  not  find  the 
errors  assigned  to  be  sustained.    The  judgment  rendered  herein  is 
therefore  affirmed. 

PARDEE,  Circuit  Judge,  dissents. 


UNITED  STATES  v.  8T00KIN0. 

(District  Court,  D.  Montana.     May  20,  1898.) 

No.  321. 

,  Indians— Removal  op  Personb  mow  Indiait  Codntrt  —  Phsaltt  for  R»- 

THRNING. 

By  the  act  of  June  30,  1834  (4  Stat.  730,  S  10).  the  superintendent  of 
Indian  afTalrs  and  Indian  agents  and  siibagents  are  empowered  to  remove 
from  the  Indian  country  any  persons  found  therein  contrary  to  law.  By 
the  act  of  August  18,  185G  (11  Stat.  80,  §  2),  it  Is  provided  that  any  prrson 
thus  removed  who  shall  return  shall  forfeit  $1,000.  Eeld,  that  the  latter 
act  la  not  an  amendment,  but  Is  B  supplement,  to  the  former  one. 

Same. 

The  act  of  June  30,  1834  (4  Stat.  730,  1. 10),  authorizing  the  removal  of 
p<>rsons  from  the  Indian  country,  was  supplemented  August  18,  1856  (11 
Stat.  80,  t  2),  by  an  act  prescribing  a  penalty  upon  any  person  so  re- 
moved who  should  return  thereto.  The  act  of  1834  also  provided  (4  Stat. 
733,  i  27)  that  all  penalties  provided  for  by  the  act  should  be  collected  in 
ixn  action  of  debt  at  the  suit  of  the  United  States,  etc.  Helti,  that  the 
latter  provision  did  not  apply  to  the  act  of  1856. 
Same — Revision  op  Statutes. 

The  act  of  June  30,  1834  (4  Stat  733,  8  27),  provided  for  the  coUectloii 
of  all  penalties  accruing  under  "this  actf'  by  an  action  of  debt,  etc.  The 
act  of  August  18,  IS.'tU  (11  Stat.  80,  i  2),  provided  a  penalty  for  an  In- 
fraction of  the  act  of  1834.  Upon  revision  the  act  of  1856  was  printed 
under  the  same  title  with  the  act  of  1834,  as  section  2148  of  the  Kevised 
Statutes.  The  section  providing  for  the  collection  of  the  penalty  (Rev. 
St.  8  2124)  was  changed  to  provide  for  the  collection  of  penalties  under 
•'tbis  title"  Instead  of  under  "this  act."  By  Rev.  St.  |  5600,  It  Is  provided 
that  no  presumption  of  a  legislative  construction  shall  be  drawn  by  reason 
of  the  title  under  which  any  particular  section  la  placed  by  the  revision. 
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Beld,  that  section  2124  does  not  limit  the  right  of  the  TTnlted  States  t 
action  of  debt  to  recover  the  penalty  prescribed  In  section  2148. 

4.  l*BNALTIK8— How   Ck>LLBCTED. 

When  a  statute  creating  a  forfeiture  does  not  prescribe  the  mo6 
collecting  it,  either  debt,  information,  or  indictment  will  lie. 

5.  Same— CoNSTRncTioH  of  Statutes. 

Rev.  St.  t  3124,  providing  "that  all  penalties  which  shall  accrue  « 
this  act  shall  be  sued  for  and  recovered  in  an  action  of  debt  in  the  i 
of  the  United  States  before  any  court  having  jurisdiction  of  the  san 
any  state  or  territory  in  which  the  defendant  shall  be  arrested  or  fc 
one  half  to  the  use  of  the  informer,  and  the  other  half  to  the  use  ol 
United  States:  except  when  the  prosecution  shall  be  first  instituted  oi 
half  of  the  United  States,  in  which  case  the  whole  shall  be  to  their  i 
was  not  Intended  to  limit  the  United  States  to  an  action  of  debt  to  cc 
the  penalties  provided,  but  prescribed  the  procedure  in  cases  when 
penalty  was  sought  to  be  collected  by  an  Informer. 

8.  Indians— Pbnaltt  por  Rbtuhnino  to  Indian  Countrt  aftbr  Rbmov 
Indictment  will  He  to  recover  the  penalty  provided  by  Bev.  St  I  : 
for  the  return  to  the  Indian  country  of  a  person  removed  therefrom  bj 
superintendent  of  Indian  affairs  or  Indian  agent. 

H.  B.  Kodgers,  U.  S.  Atty. 
Alb«t  L  Loeb,  for  defendant. 

KNOWLES,  District  Judge.  The  defendant,  Charles  Stocl 
was  indicted  by  a  grand  jury  impaneled  in  the  district  court  for 
district  of  the  offense  of  returning  to  the  Crow  Indian  reserva 
after  having  been  legally  removed  therefrom.  The  defendant  ii 
posed  a  demurrer  to  the  indictment,  and  presented  the  question  { 
whether  the  said  defendant  could  be  prosecuted  by  indictment  fw 
offense  named.  The  claim  was  made  that  he  would  be  liable  onl 
a  civil  action  in  the  nature  of  an  action  for  debt  for  the  penalt 
11,000,  named  in  the  law.  By  the  act  of  June  30,  1^34  (4  Stat 
§  10),  it  is  provided : 

"That  the  superintendent  of  Indian  afTalrs  and  Indian  agents  and  sub-ai 
shall  have  authority  to  remove  from  the  Indian  country  all  persons  found  t 
in  contrary  to  law,  and  the  president  of  the  United  States  is  auUiorizc 
direct  the  military  force  to  be  employed  in  such  removal." 

By  the  act  approved  August  18, 185.6  (11  Stat.  80,  §  2),  It  is  provi 

"That  if  any  person  who  has  been  removed  from  the  Indian  country  u 
the  provisions  of  the  tenth  section  of  the  act  of  congress  approved  the 
of  June,  eighteen  hundred  and  'thirty  four,  entitled  'An  act  to  regulate  t 
and  intercourse  with  the  Indian  tribes,  and  preserve  peace  on  the  fron 
shall  thereafter  at  any  time  return  or  be  found  within  the  Indian  terrl 
such  offender  shall  forfeit  and  pay  the  sum  of  one  thousand  dollars." 

It  is  urged  that  this  latter  statute  is  an  amendment  to  the  for 
This,  I  conceive,  is  not  the  case.  It  does  not  correct  or  change 
statute  of  June  30.  1834.  In  those  states  where  there  is  a  cons 
tional  provision  which  provides  that  no  act  shall  be  amended  by 
erence  to  its  title  only,  but  the  section  altered  or  amended  shal 
enacted  or  published  at  length,  it  is  held  that  a  supplemental  act  < 
not  fall  within  this  provision.  23  Am.  &  Eng.  Enc.  Law,  tit  "S 
utes,"  281.    This  latter  statute  must  be  called  a  ''supplemental  f 

In  the  said  act  of  June  30,  1834,  this  section  is  found  (section 
4  Stat  733): 
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"Tbat  an  penaltira  which  shall  accrue  under  tbts  act  shall  be  sued  for  and 
rpcovered  in  an  action  of  debt  in  the  name  of  the  United  States  before  any 
court  having  jurisdiction  of  the  same  in  any  state  or  territory  in  which  the  de- 
fendant shall  be  arrested  or  found,  one  half  to  the  use  of  the  informer,  and  the 
other  half  to  the  use  of  the  United  States;  except  where  the  prosecution  shall 
be  first  Instituted  on  behalf  of  the  United  States,  In  which  case  the  whole  simll 
be  to  their  use." 

It  will  be  observed  that  the  reference  in  this  section  is  to  the  act 
of  which  it  forms  a  part.  The  section  may  be  termed  a  "penal  stat- 
ute," and  should  be  strictly  constmed. 

Endlich  on  Interpretation  of  Statutes  (page  42),  when  considering 
the  mles  pertaining  to  the  construing  of  two  statutes  as  one,  says: 

"Bat  this  mle  does  not  extend  to  penal  statutes,  the  construction  of  which, 
upon  a  principle  which  wlU  be  hereafter  discussed,  is  to  be  confined  to  the  more 
literal  nseaninp;  of  the  language.  Hence  In  such  acts  the  term  'this  act'  bears 
its  literal  signiflcance,  and  refers  only  to  the  act  itself  in  which  It  occurs, 
though  the  act  is  made  part  of  another,  and  to  be  construed  with  it." 

It  must  be  conceded  that,  under  this  rule  of  construction,  section 
27  of  said  act  of  June  30,  1834,  did  not  apply  to  the  one  of  Ao- 
f^Bt  18,  1856.  In  the  revision  of  United  States  statutes,  this  act  of 
1856  was  incorporated  into  the  Revised  IStatutes,  as  section  2148. 
There  was  some  change  in  the  language  of  the  statute,  but  none,  I 
think,  which  would  change  its  legal  construction.  The  said  section  27 
of  the  act  of  June  30,  1834,  was  by  said  revision  incorporated  into  the 
Revised  Statutes,  as  section  2124.  This  section  was  changed  so  as  to 
read  "this  title"  instead  of  "this  act,"  and  the  suit  for  the  penalty  was 
^o  be  an  action  in  the  nature  of  an  action  for  debt. 

It  is  contended  that,  since  the  incorporation  of  these  sections  under 
one  title  in  the  Revised  Statutes,  the  said  section  2124  does  apply  to 
section  2148,  and  establishes  the  remedy,  and  the  o§ly  remedy,  for  the 
recovery  of  the  penalty  in  the  last-named  section.  Section  5(»00  of 
the  Revised  Statutes  provides: 

"The  arrangement  and  clnsslflcatlon  of  the  several  sections  of  the  revision 
have  been  made  for  the  purpose  of  a  more  convenient  and  orderly  arrangement 
of  the  same,  and  therefore  no  reference  or  presumption  of  a  legislative  con- 
struction is  to  be  drawn  by  reason  of  the  title  under  which  any  particular 
<i'<-tion  Is  placed." 

It  will  be  observed  that  the  claim  that  the  mode  of  collecting  the 
penalty  named  in  said  section  2148  as  in  the  said  section  2124  pro- 
vided is  mainly  supported  because  the  first-named  section  is  found 
arranged  under  the  head  of  title  28,  Rev.  St.,  and  because  the  term 
"this  act"  has  been  changed  to  "this  title." 

In  considering  the  effect  of  the  revision  of  the  United  States  stat- 
utes, the  supreme  court,  in  McDonald  v.  Hovey,  110  U.  S.  619,  629, 
4  Sup.  Ct.  142,  146,  said: 

"So,  upon  a  revision  of  statutes,  a  different  Interpretation  is  not  to  be  given 
to  them  without  some  substantial  chniige  of  phraseology,  some  change  other 
than  what  may  have  been  necessary  to  abbreviate  the  form  of  the  laws." 

In  support  of  this  view,  the  court  quotes  the  following  from  the  case 
of  Taylor  v.  Delancy,  2  Caines,  Cas.  143: 

"^Vlien  the  law,  antecedently  to  the  revision,  was  settled  either  by  clear 
'.'.'cprefWioDS  in  the  statute  or  adjudications  on  them,  the  mere  chaugo  of 
phraseology  sliall  not  be  deemed  or  construed  a  change  of  the  law,  unless 
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sndi  phraseology  evidently  purports  an  intention  of  the  legislature  to  wc 
change.  *  •  *  The  construction  will  not  be  changed  by  such  altera 
as  are  merely  designed  to  render  the  proTlsious  more  precise." 

This  view  is  also  sustained  in  U.  S.  v.  Ryder,  110  U.  S.  729,  74 
Sup.  CL  196,  201,  and  the  following  language  used: 

"It  will  not  be  Inferred  that  the  legislature,  in  revisiug  and  conwJIdi 
the  laws,  Intended  to  change  their  policy  unless  such  iuteiitlun  be  clearl 
pressed." 

It  must  appear  from  what  was  said  heretofore  that  by  no  pr 
construction  could  section  27  of  the  said  act  of  June  30,  1834,  '. 
controlled  (h-  modified  the  said  act  of  Augost  18,  1856,  nntil  the 
vised  Statutes  went  into  effect,  Decanber  1,  1873.  Up  to  that 
the  United  States  was  not  limited  in  the  remedy  it  coi^d  resort  1 
collecting  the  penalty  or  forfeiture  named  therein. 

In  the  case  of  Adams  v.  Woods,  2  Cranch,  336,  Marshall,  C.  J.,  i 

"Almost  every  fine  or  forfeiture  under  a  penal  statute  may  be  recovere 
an  action  of  debt,  as  well  as  by  iuforniatlon." 

Again:  "In  this  particular  case  the  statute  which  creates  the  forfeiture 
not  prescribe  the  mode  of  demauding  it.  Consequently,  either  debt  or  Infc 
tlon  would  He." 

The  statute  of  August  18,  1856,  did  not  provide  in  what  ma 
the  forfeiture  therein  named  should  be  demanded.  It  might  be 
lected  in  an  action  in  the  nature  of  an  action  of  debt  or  informa 
\Vhere  an  information  could  be  filed,  indictment  would  lie.  B< 
the  revision  of  the  statutes,  and  up  to  the  present  time.  I  feel  c 
dent  that  the  offense  named  in  said  act  of  August  18,  1856,  was  ] 
ecuted  in  courts  of  this  district  having  jurisdiction  of  the  ofFens 
indictment.  It  would  appear  that  such  was  the  practice  in  the 
trict  at  least  of  Oregon.  It  has  not  been  the  opinion  of  such  cc 
that  the  change  of  the  term  "this  act"  to  that  of  "this  title" 
intended  to  change  the  policy  of  the  United  States  in  regard  to 
offense.  To  those  acquainted  with  the  facta,  it  is  evident  that 
suit  for  debt  would  be  a  very  inadequate  remedy  in  protecting 
dian  reservations  from  unlawful  intruders.  I  am  still  of  the  opi 
that  this  change  does  not  clearly  show  that  the  law  was  chan 
Much  of  the  trouble  in  regard  to  this  section  2124,  I  think,  has  I 
occasioned  by  a  lack  of  a  careful  examination  of  its  language, 
a  correct  interpretation  of  its  meaning.  It  is  provided  in  the 
clause  of  this  section  that  all  penalties  which  shall  accrue  under 
provisions  of  this  title  shall  be  sued  for  and  recovered  in  an  actio 
the  nature  of  an  action  of  debt  in  the  name  of  the  United  Sti 
For  what  reason  was  it  necessary  to  provide  that  the  action  shi 
be  in  the  name  of  the  United  States?  If  the  suit  was  institute! 
the  United  States,  in  what  other  name  could  it  be  brought?  ' 
suit  in  the  name  of  the  United  States  is  to  be  prosecuted  for  the  h 
tit  of  the  informer  to  the  extent  of  one  half  of  the  penalty;  the  o 
half  to  the  use  of  the  United  States.  The  second  clause  in  this 
tion  is:  "Except  when  the  prosecution  shall  be  first  instituted 
behalf  of  the  United  States,  in  which  case  the  whole  shall  be  to  t 
use."  The  action  referred  to  in  the  first  clause  of  this  section  i 
not  refer,  then,  to  an  action  commenced  by  the  United  States  oi 


Digitized  by 


Google 


UNITED    8TATii8    V.  8T0CK1KQ.  861 

its  behalf.  If  the  action  is  proaecnted  for  the  benefit  of  the  United 
States,  the  informer  receives  no  part  of  the  penalty.  This  leads  to 
the  inquiry  as  to  wluit  was  the  tene  import  of  the  language  used  in 
that  part  of  said  section. 

At  common  law,  suits  for  penalties  were  often  prosecuted  by  in- 
formers. Some  of  these  were  called  "common  informers."  Bl. 
Comm.  bk.  3  (Cooley's  Ed.)  160;  Pollock  v.  The  Laura,  5  Fed.  133. 
These  informers  were  empowered  to  bring  actions  for  penalties  es- 
tablished by  law  in  their  own  names,  and,  if  part  of  the  amount  to 
be  recovered  wa«  for  the  benefit  of  the  king,  the  action  was  palled  .i 
"qui  tarn  action."    18  Am.  &  Eng.  Enc.  Law,  276,  note  1. 

In  U.  S.  T.  Griswold,  6  Sawy.  25,  Fed.  Gas.  No.  16,266,  it  was  held: 

"Wben,  as  la  this  case,  a  statute  imposed  a  penalty  for  the  commission  of 
an  act,  aiul  also  gave  such  penalty  In  part  to  whoever  -would  sue  for  It,  and 
the  remainder  to  the  king  or  other  public  use,  the  action  to  recover  such  pen- 
alty, if  brought  by  a  private  person,  was  brought  in  his  own  name,  and  sub- 
ject to  his  control." 

The  case  of  Adams  ▼.  Woods,  2  Oranch,  336,  above  oited,  was  a 
qui  tam  action  broaght  ia  the  name  of  what  wonld  be  termed  an 
"informer."  The  statutes  of  the  United  States  recognize  informers 
and  their  right  to  institute  suits.    Section  976,  Ber.  St.,  provided: 

"If  any  Informer  or  plaintiff  on  a  penal  statute  to  whom  the  penalty  or  any 
thereof  If  recovered  Is  directed  to  accrue  discontinues  his  suit  or  prosecution, 
or  is  nonsuited  therein,  or  if  upon  trial  judgment  Is  rendered  in  favor  of  the 
defendant,  the  court  shall  award  the  defendant  his  costs,"  etc. 

It  would  appear  as  if  in  this  statute  the  right  of  an  informer  to  sne 
in  his  own  name  for  a  p«ialty  was  recognized.  'Die  suit  is  called 
his  Bait. 

Section  976,  Bev.  St,  provides  that: 

"If  any  Informer  In  a  penal  suit  *  •  *  discontinues  bis  suit  or  prosecution, 
*  *  *  be  alone  diall  be  liable  to  the  clerk,  marshal  and  attorney  for  the  fees 
of  sncb  prosecution  unless  certain  named  contingencies  are  presented." 

There  are  authorities,  however,  which  maintain  that,  unless  au- 
thorized by  statute,  an  informer  cannot  sue  in  his  own  name  for  a 
peiialtj.     18  Am.  &  Eng,  Enc.  Law,  276,  277.    The  provision,  there- 
fore, of  section  2124,  that  the  suit  shall  be  in  the  name  of  the  United 
States,  was  intended  to  settle  this  dispute.    Upon  the  examination 
of  title  ^8,  I  find  no  express  provision  that  an  informer  would  be 
entitled  to  any  portion  of  the  penalties  named  therein.    Under  the 
proTisions  of  said  section  2124,  an  informer  is  entitled  to  one-half 
of  the  penalty  sued  for,  unless  the  action  is  first  prosecuted  by  the 
L'nited  States.    Any  words  of  a  statute  which  show  that  a  part  of 
the  penalty  named  therein  shall  be  for  the  use  of  an  informer  will 
entitle  him  to  maintain  an  action  therefor  if  he  complies  with  the 
conditions  of  the  statute.    18  Am.  &  Eng.  Enc.  Law,  276,  and  notes 
1  and  2.    While  there  is  no  express  provision  of  the  Revised  Stat- 
utes -which  has  come  under  my  observation  which  gives  an  informer 
any  part  of  the  penalties  named  in  title  No.  28,  Rev.  St..  yet  I  think 
the   provisions  of  section  2124-  impliedly  give  him  one-half  of  the 
said  penalties.     If  he  has  this  right,  then  this  section  gives  him,  in 
my  judgment,  the  right  to  sue  therefor  in  the  name  of  the  United 
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States.  It  was  a  rale  of  the  common  law,  if  the  king  first  instil 
suit  for  a  penalty,  the  whole  penalty  recovered  would  be  for  hie 
Bl.  Comm.  bk.  3  (Cooley's  •  Ed.)  160.  If  an  informer  is  give 
rights  under  and  by  virtue  of  said  section  2124,  it  is  difScult  t( 
cover  its  meaning.  Considering  the  above  propositions,  I  thi 
am  able  to  interpret  that  section.  The  first  clause  refers  to  a 
tion  by  an  informer,  and  should  read: 

"All  penalties  which  shall  accrue  under  this  title  shall  be  sued  for  ai 
covered  by  any  Informer  In  the  name  of  the  United  States  In  an  action  : 
nature  of  an  action  of  debt  before  any  court  having  Jurisdiction  of  the 
In  any  state  or  territory  in  which  the  defendant  shall  he  arrested  or  1 
the  one  half  to  the  use  of  the  Informer,  and  the  other  half  to  the  use  ( 
United  States." 

This  should  be  considered  the  informer's  suit,  and  he  woul 
subject  to  the  provisions  of  sections  975,  976,  Rev.  St.  This 
struction  of  said  section  would  bring  it  into  accord  with  the  rul 
the  common  law.  The  last  clause  would  show  that  it  was  tt 
tention  of  congress  to  recognize  the  common-law  rule  that,  whe 
prosecution  is  instituted  by  the  government,  the  penalty  reco' 
shall  be  for  the  benefit  of  the  government,  and  not  for  that  of  tl 
former.  The  general  rule  has  been  that,  when  the  United  fi 
seeks  to  enforce  a  penalty,  it  is  not  limited  to  any  one  remedy, 
was  the  view  entertained  by  Judge  Deady  in  the  case  of  U. 
Howard,  17  Fed.  6«{8.  In  order  to  justifv  a  court  In  holding 
(rongress  has  by  any  act  narrowed  the  rights  of  the  United  Stal 
any  particular  as  to  any  remedy,  that  intention  ought  to  cleari 
pear.  The  cases  of  U.  S.  v.  Payne,  22  Fed.  426,  and  In  re  Seag 
(Okl.)  48  Pac.  272,  are  based  upon  the  view  that  section  212 
plies  alone  to  an  action  by  the  United  States,  and  does  not  esta 
the  rights  and  remedy  of  an  informer,  and  that  the  United  S 
alone  can  maintain  the  action  named  therein.  I  do  not  belii 
correct  interpretation  of  that  section  will  support  this  view, 
first  clause  of  that  section  evidently  refers  to  what  is  termed  a 
tam  action,"  and  the  government  does  not  maintain  qui  tam  aci 
McNair  v.  People,  89  111.  444,  445. 

If  the  claim  that  section  2148  is  brought  within  the  provisio 
section  2124  is  maintained,  the  only  effect  would  be  that  an  inl 
cr  would  be  entitled  to  one-half  the  penalty  named  therein 
maintained  his  suit  therefor.  At  one  time  informers  perfonne 
important  part  in  the  collecting  of  the  penalties  provided  in 
statutes,  but,  even  at  the  time  of  the  revision  of  the  United  S 
statutes,  they  rarely  appeared  in  such  cases,  and  have  now  abou 
appeared  in  penal  litigation.  Practically,  then,  the  change  cla 
in  the  law  would  amount  to  but  little.  For  the  reasons  abov< 
demurrer  in  this  case  is  overruled,  and  the  defendant  direct* 
plead. 
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WISE  T.  SOUTHERN  PAC.  CO. 

(ClrcQit  Court  of  Appeals.  Ninth  Circuit    May  9,  tSOS.) 

No.  408. 

CuRTOKB  Udtiks — Classification— Liquid  Cbkosotb. 

Tlie  liquid  creosote  <tf  commerce  is  not  a  "dlBtiUed  oil,"  subject  to  duty, 
under  Act  Aug.  27, 1804,  par.  00,  but  is  a  "product  of  coal  tar"  not  specially 
provided  for  in  said  act,  and  entitled  to  free  eutry,  under  paragraph  443 
thereof.     82  Fed.  311,  affirmed. 

Appeal  from  the  Gircait  Conrt  of  the  United  States  for  the  Morth- 
em  District  of  California. 

Samuel  Knight,  Asst,  U.  S.  Atty.,  for  appellant 
Frederick  B.  Lake,  for  appellee. 

Before  QILBEBT  and  R0B8,  Circnit  Judges,  and  HAWLEY,  Dis- 
trict Jadge. 

BOSS,  Circuit  Judge.  The  mercha:ndi8e  in  question,  ctmsisting  of 
2,200  barrels  of  an  article  described  in  the  invoices  as  "liquid  creo- 
sote," was  imported  from  London,  England,  into  the  United  States, 
at  the  port  of  San  Francisco,  on  the  19th  day  of  March,  1896,  by  the 
Southern  Pacific  Company,  and  was  thereupon  entered  at  the  custom- 
house for  immediate  consumotion.  Upon  the  return  of  the  appraiser 
of  the  port,  it  was  classified  by  the  collector  as  "distilled  oil,"  dutiable 
at  the  rate  of  25  per  cent  ad  valorem,  under  paragraph  60  of  the  tariff 
act  of  August  27,  1894  (28  Stat.  509).  The  entries  were  liquidated 
in  accordance  with  this  classification,  and  the  duty  upon  the  merchan- 
dise, amounting  to  f  1,472,  was  levied  and  collected  by  the  appellant 
as  collector.  Thereupon  the  appellee  appealed  to  the  board  of  gen- 
eral appraisers,  on  the  ground  that  the- merchandise  was  not  a  dis- 
tilled oil,  but  was  entitled  to  free  entry,  under  paragraph  443  of  the 
act  of  August  27,  1894,  as  a  product  of  coal  tar,  not  specially  pro- 
vided for.  The  board  sustained  the  decision  of  the  collector,  where- 
upon the  importer  applied  to  the  court  below  for  a  review  of  the 
questions  of  law  and  fact  involved  in  the  decision  of  the  board  of 
general  appraisers,  under  the  customs  administtative  act  of  June  10. 
1890.  The  court  reversed  the  decision  of  the  board,  and  held  the 
merchandise  to  be  a  product  of  coal  tar,  not  known  as  a  distilled 
ofl,  and  therefore  governed  exclusively  by  paragraph  443  of  the  act 
of  1894.  82  Fed.  311.  From  that  decision  the  collector  brings  the 
present  appeal. 

Articles  embraced  by  paragraT)h  443  of  the  act  of  August  27,  1804. 
are  by  the  provisions  of  that  act  entitled  to  free  entry.  They  arc 
thas  described:  "Coal  tar,  crude,  and  all  preparations  and  products 
of  coal  tar,  not  colors  or  dyes,  not  specially  pro\-ided  for  in  this  act." 
The  evidence  clearly  shows,  and  the  court  below  so  found,  that  the 
merchandise  in  question  is  a  product  of  coal  tar,  obtained  therefrom 
by  fractional  distillation.  The  first  of  the  two  points  made  by  the 
rounsel  for  the  government  is  that  products  of  coal  tar  are  not  enti- 
tled -  to  free  entry.     Certainly,  under  the  above-quoted  paragraph,  all 
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prodnctB  of  that  article  that  are  not  colors  or  dyes,  and  that  aj 
specially  provided  for  in  the  act  of  1894,  are  entitled  to  such  < 
for  such  is  the  clear  and  express  language  of  the  paragraph, 
not  claimed  that  the  article  in  question  is  a  color  or  dye,  and  tb( 
"special"  provision  relied  upon  by  the  appellant  is  paragraph  60 
same  act,  which  reads  as  follows:  "Products  or  preparations  k 
as  alkalies,  alkaloids,  distilled  oils,  essential  oils,  expressed  oils 
dered  oils,  and  all  combinations  of  the  foregoing,  and  all  chc 
compounds  and  salts,  not  specially  provided  for  in  this  act,  twen 
per  centum  ad  valorem."  The  contention  on  the  part  of  the  g( 
ment  is  that  the  merchandise  in  question  is  a  product  or  prepaj 
known  as  "distilled  oil."  The  court  below  found,  as  matter  ol 
"that  said  merchandise  was  not,  nor  is  it,  a  product  or  prepai 
commonly  or  commercially  or  chemically  or  otherwise  knowE 
'distilled  oil,'  but  was  and  is  a  product  of  coal  tar,  not  a  color  o 
and  not  otherwise  specially  provided  for  in  said  act."  It  is  ear 
contended  by  appellant's  counsel  that  the  evidence  does  not  jnstil 
finding,  and  that,  since  it  was  all  given  bv  deTwsition  or  other  wi 
this  court  has  the  same  advantages  for  correctly  weighing  the  evi 
as  the  trial  court  had.  A  careful  consideration  of  the  evidence 
ever,  does  not  satisfy  us  that  the  court  below  was  in  error 
finding  of  fact.  The  merchandise  in  question,  being  an  oil.  ai 
ing  derived  from  coal  tar  by  the  process  of  fractional  distillati 
undoubtedly,  in  one  sense,  a  distilled  oil.  But.  the  weight  of  tl 
dence  is  to  the  effect  that  It  is  known  as  "dead  <ril"  and  "creosot 
both  commercially  and  chemically.  The  same  conclusion 
reached  in  the  recent  case  of  TJ.  S.  v,  Warren  Chemical  &  Mai 
turing  Co.,  28  C.  C.  A.  500.  84  Fed.  638.  decided  by  the  circuit 
of  appeals  for  the  Second  circuit.  Other  reasons  might  be 
why  we  think  the  judgment  of  the  court  below  correct,  but  we 
it  unnecessary  to  pursue  the  subject  further.  The  judgment  i 
circuit  court  is  affirmed. 


ANHBUSBR-BUSCH  BREWING  ASS'N  ▼.  FRED  MILLER  BREWITi 

(Circuit  Court,  B.  D.  Wisconsin.     June  13,  1898.) 

Tbadb-Marks  and  Tradk-Namks— Usfaih  Comprtition. 

The  mere  use  of  a  geographical  name,  In  which  there  can  be  no  te< 
trade-mark,  unaccompanied  by  any  Imitation  of  labels,  or  other  I 
may  constitute  unfair  competition,  when  adopted  for  the  purpose  of 
away  another's  business  and  good  will. 

This  was  a  suit  in  equity  by  the  Anheuser-Busch  Brewin 
sociation  against  the  Fred  Miller  Brewing  Company  to  enjoi 
use  of  a  trade-name. 
Rowland  Cox  and  Hugh  Ryan,  for  comi^ainant 
E.  F.  H.  Goldsmith  and  N.  Pereles  &'  Sons,  for  defendant 

SEAMAN,  District  Judge.     The  bill  seeks  to  enjoin  the  d( 
ant  from   using  the  name  "Budweiser"  as  the  designation 
brand  or  brew  of  beer  manufactured  by  it;   and  no  ground  I 
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lief  is  establiahej^  by  the  testimony,  unless  it  may  be  found  within 
the  equitable  doetrine  relating  to  unfair  competition  in  trade.    Al- 
though it  is  undisputed  that  this  designation  has  been  employed  by 
the  complainant  and  its  predecessor  in  business,  for  about  20  years, 
as  the  name  of  a  special  manufacture  of  beer,  for  which  wide  v&pU' 
tation  and  extensive  trade  has  been  obtained  throughout  this  coun- 
try and  abroad,  the  name  is  distinctively  geographical  (referring 
to  a  place  in,  Bohemia,  Austria,  called  "Budweis");  and  it  is  both 
conceded  and  indisputable  that  this  use  confers  no  property  right 
or  monopoly  in  such  name,  as  a  trade-mark.     On  the  other  hand, 
the  allegations  on  the  part  of  the  complainant,  that  it  has  thus 
established  a  business  and  good  will  in  the  sale  of  Budweiser  beer, 
of  great  extent  and  value,  are  well  supported,  and  not  controverted. 
There  is,  however,  no  foundation  for  the  further  allegation  that 
the  beer  manufactured  and  sold  by  the  defendant  under  this  name 
is  of  an   inferior  quality,  or  "an  ordinary  American   beer,"  and 
there  is  no  testimony  which  even  tends  to  impugn  its  actual  quality 
as  a  beverage.     Nov  is  the  name  or  place  of  the  defendant,  as  the 
manufacturer  of  its  Budweiser,  in  any  manner  disguised,  nor  is 
there  simulation  of  the  appearance  of  complainant's  bottles  or 
labels  in  those  bow  used  by  the  defendant,  to  constitute  on  their 
face  a  means  to  palm  off  the  article  upon  the  public  as  the  actual 
production  of  the  complainant,  except  so  far  as  the  name  "Bud- 
weiser" is  used,  and  is  identified  as  exclusively  oif  its  production. 
So  that  no  case  is  presented  which  is  literally  within  the  well- 
settled  line  of  authorities  in  respect  of  such  impositions  upon  the 
■  public,  nor  is  it  brought  directly  within  the  rule  stated  in  the  recent 
and  well-conffldered  opinion  of  Judge  Bunn,  speaking  for  the  cir- 
cuit court  of  appeals,  in  Flour-Mills  Co.  v.  Eagle,  86  Fed.  608,  re- 
lating to  false  pretense  as  to  the  place  of  manufacture,  as  neither 
the  complainant  nor  the  defendant  is  located  in  Budweis,  and 
aeither  holds  forth  a  pretense  of  such  location,  in  any  respect.    The 
purport  of  the  name,  as  asserted  by  each,  is  to  designate  this  brand 
of   b^r  as  made  "according  to  the  Budweiser  process,"  namely, 
that  in  the  ingredients  and  brew  it  conforms  to  the  special  produc- 
tion of  beer  at  Budweis.     Herefore  the  issue  is  purely  one  of  a 
fraudulent  appropriation  of  this  name,  without  foundation  in  fact, 
under  circtmistances  which  both  intend  and  cause  imposition,  to 
the  injury  of  the  complainant's  business  and  good  will.     With  no 
property  right  existing  in  the  name  "Budweiser,"  it  is  clear  that 
the  defendant  cannot  be  precluded  from  using  it  to  designate  its 
special  brew,  if  necessary  for  accurate  description,  or  even  if  such 
use  is  "truthful,"  as  alleged  in  the  answer,  and  is  also  honest  and 
ingenuous.     But  if  the  manufacture  of  beer  was  not  of  such  char- 
acter as  to  make  this  name  specially  applicable,  and  it  was  selected 
arbitrarily,  and  for  the  purpose  of  taking  advantage  of  the  estab- 
lished reputation  of  the  complainant's  Budweiser,  and  with  the  ef- 
fect of  disturbing  its  trade  therein,  such  use  constitutes  unfair  com- 
petition,— is  "unfairly  stealing  away  another's  business  and  good 
■will," — ^and  must  be  regarded,  in  equity,  as  fraudulent.     Aa  re- 
marked in  Thread  Co.  v._Annitage,  67  Fed.  900: 
87F.-65 
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"This  good  will  l8  the  complainant's  Inheritance,  and  tt»- property.  It 
much  a  part  of  Its  assets  as  its  mill  or  its  counting  house.  <«No  one  ha*  a 
to  destroy  It,  except  by  fair  and  honest  competition." 

In  Conrad  v.  Brewing  C!o.  (decided  in  1880)  8  Mo.  App.  277, 
was  a  strong  adjudication  in  favor  of  the  complainant's  predec* 
respecting  a  fraudulent  use  of  this  particular  trade-name.     ^ 
uo  other  caae  of  the  numerous  citations  by  counsel  can  be  sa 
pass  upon  the  question  in  the  form  here  presented,  I  am  of  op 
that  the  proposition  above  stated,  as  to  fraudulent  use  of  a 
which  would  otherwise  be  open  to  all  users,  is  clearly  withii 
uniform  line  of  decisions  in  equity,  distinguishing  honest  compel 
from  that  which  is  unfair  and  illegitimate,  and   granting 
against  devices  and  means  of  the  latter  class  which  cause  in 
tion,  whatever  the  form.     In  this  view  of  the  law,  the  facts,  s 
as  material  to  the  controversy,  are  well  established,  by  admis: 
and  by  testimony  which  is  practically  undisputed,  as  follows: 

1.  The  predecessor  of  the  complainant,  Mr.  Conrad,  comm< 
the  manufacture  of  a  beer  of  distinctive  character  and  excel 
about  the  year  1876,  through  Anheuser  &  Co.,  as  brewers, 
product  was  originally  made  of  materials,  imported  for  the  put 
similar  to  those  used  in  a  certain  brewery  at  Budweis,  and  b 
same  process  which  was  there  employed;  and  the  beer  so  proc 
was  thereupon  named  "Budweiser,"  constituting  the  first  ado 
of  such  title  for  any  manufacture  of  beer  in  this  country.  ] 
beer  made  at  the  Budweis  brewery  was  ever  brought  to  this  co 
in  any  quantity,  either  under  the  name  of  'TBudweiser."  or 
designation,  it  is  not  shown  by  competent  evidence;  and  the 
inference  which  can  be  drawn  from  the  testimony  in  that  r 
is  that  the  name  was  introduced  and  became  known  to  the  tra 
this  country  solely  through  this  St.  Louis  production.  As  t' 
name  by  which  the  original  manufacture  at  Budweis  was  ki 
the  defendant  introduced,  without  proper  identification,  and  i 
objection,  a  label  which  shows  the  name  "Budweiser  Beer"  on  j 
ported  importation  in  New  York  from  Budweis;  and.  a  wi 
who  formerly  resided  at  Budweis  states  that  two  grades  of 
were  produced  there,  one  of  which  was  known  as  "Budweiser 
mon  Beer,"  and  the  other  as  "Budweiser  Lager  Beer."  The  labf 
clearly  insufficient  for  any  purpose,  and  the  testimony  as  to 
name,  if  otherwise  satisfactory,  cannot  affect  the  present  in( 
The  main  ingredients  which  were  peculiar  to  this  beer,  as  origi 
made,  were  (1)  Saazer  hops,  (2)  a  fine  quality  of  Bohemian  h 
supplemented  by  (3)  Bohemian  pitch,  and  (4)  Bohemian  yeast 
latter  two  imparting,  as  claimed,  peculiar  flavor  and  quality, 
details  of  the  process  are  not  disclosed,  for  reasons  whirl 
jtrobably  justifiable,  but  it  is  positivelv  asserted  that  the  brew 
formly  conforms  to  the  Budweis  process;  and  sufficient  fact 
pear  to  show  that  it  is,  on  the  whole,  distinctive  as  a  process 

2.  The  complainant,  as  successor  to  the  brewers,  Anheuser  i^ 
and  by  transfer  from  Conrad,  stibseqnently  continued  the  n 
facture  on  its  own  account,  following  strictly  the  same  procesj 
•  are,  and  employing  the  same  material,  except  that  the  finest  qr 


Digitized  by 


Google 


zc 


be*" 


BRKWIN6   ASs'N    V.   FRED    MILLER    BREWING    CO.       867 

iy,  either  Canadian  or  domestic,  selected  for  tlie 

to  have  taken  the  place  of  the  imported  article 
r  or  two,  because  it  was  found  that  equal  or  su- 
Id  thus  be  obtained,  while  the  beer  retained  its 
ter,  and  resemblance  to  the  original  Budweis  pro- 
d  by  such  change.  This  substitution  appears  to 
led  on  the  labels,  by  stating  the  use  of  the  "finest 
of  the  previous  wording,  "Bohemian  barley." 
3  produced  was  of  distinctive  character,  especially 
nd  its  flavor,  and  it  appears  that  such  distinction 
ly  maintained  from  the  outset.  Under  the  name 
attained  popularity  and  extensive  market,  through- 
tates,  at  least,  during  the  introductory  teiin  of 
e  hands  of  the  complainant  the  trade  and  celebrity 
ended.  Although  other  brands  of  beer  were  man- 
latter  at  their  great  plant  in  St.  Louis,  the  testi-  . 

Budweiser  was  the  production  for  which  they  ^-n 

own  elsewhere,  was  practically  and  substantially  '^^2 

issession  by  way  of  good  will,  and,  through  ad-  ■^f"' 

e,  has  constituted  the  main  ground  and  token  of  l2*^ 

las  been  attained  by  the  complainant  in  this  coun-  .--O 

to  some  extent,  at  least,  overshadowing  the  name  CI^ 

that,  as  stated  by  the  president  of  the  company, 
greeted  as  Mr.  Budweiser,  instead  of  Mr.  Busch." 
le  production  is  known  rather  by  its  name,  "Bud- 
be  name  or  place  of  the  brpwers,  and  in  this  they  ^^.^^ 
f  great  value.  ^^Q  T' 
it  entered  the  field  in  1891  with  a  new  brew  of                      ^^1  r'i*» 
cellence,  and  closely  resembling  that  of  the  com-                              |  -'i-i 
f  in  the  light  color.     To  some  extent,  at  least,  it  5^' 
complainant,  but  thus  far  was  clearly  within  the  ii''Mi 
idant,  and  entitled  to  encouragement     The  adop-  •-^"j! 
the  name  for  this  new  production,  presents  a  dif-  *"**»» 
the  intention  is  manifest,  in  the  light  of  the  cir- 
istimony.     It  was  not  called  "Budweiser"  in  good 
lusly.     The  name  was  no  more  applicable  to  this 
)plicable  at  all,  in  strict  ftense,  than  many  others 
for  selection,  and  its  value  for  the  purpose  rested 
)ularity  made  for  it  by  the  efforts  of  complainant; 

have  been  the  object  of  the  christening  to  take 
reputation  so  established  in  the  United  States,  or 
nght  by  the  defendant,  for  beer  so  named,  of  like 
lality,  and  in  that  guise  to  invade  the  complain- 
fair  competition.  In  1800  and  1891,  just  prior 
are,  the  defendant  was  carrying  on  the  agency 
ing  the  complainant's  Budweiser  beer  to  the  cus- 
ter  in  the  Lake  Superior  territory, — presumably, 
1  the  sales  by  defendant  of  its  own  brews,  which 
their  appearance  and  character.  A  letter  from 
the  complainant,  dated  January  22.  1891,  speaks 
e  introduction  of  the  new  beer,  in  answer  to  an 
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inquiry  regarding  rumors  that  the  former  designed  "giving  up 
ling"  the  Budweiser  of  the  complainant.     It  reads: 

"Permit  ub  to  say  that  thus  far  we  haven't  any  such  intention.  ' 
contrary,  we  purpose  to  sell  your  Budweiser  bottled  beer  so  long  aa  t 
bnt  a  little  profit  in  it.    Tou  have  certainly  been  misinformed  on  this  pi 

Following  this,  the  defendant  proceeded  to  malce  its  new  bi 
so-called  "Budweiser,"  with  wliich  it  entered  the  same  mari 
held  for  and  through  the  complainant,  with  bottles  and  lal 
obvious  departure  from  those  previously  used  for  its  own  p 
tion,  and  in  which  there  were  then  marked  points  of  similiti 
those  of  complainant,  although  since  discarded.  And  the  atte 
explanations  on  behalf  of  the  defendant  as  to  the  reasons  i 
lecting  this  name  tend  to  confirm  the  view  I  have  indicated, 
than  an  ingenuous  choice,  as  argued  on  behalf  of  defendant. 

5.  The  answer  of  the  defendant  distinctly  "alleges  that  it  a 
said  designation  to  beer  brewed  according  to  the  Budweise 
cess  in  order  to  designate  the  manner  of  brewing  said  beer,  t 
show  its  quality";  but  the  testimony  introduced  on  its  behalf 
the  tact  of  any  such  distinctive  process,  and  explains  that  tl 
erence  in  the  answer  was  to  the  general  European  process 
prevails  in  Vienna,  Berlin,  Pilsen,  and  elsewhere;  being  "a  dil 
process  than  tliat  in  America,"  and  not  applicable  to  Budwe 
tinctively,  because,  as  stated  by  Mr.  Miller,  there  is  no  "such 
known  in  the  brewing  world  as  the  'Budweiser  process.' "  ' 
fore  the  attempted  justification  of  truthful  use  of  the  name  ( 
fails.  On  the  other  hand,  the  denials  of  the  existence  of  sue 
cess  ai-e  not  founded  upon  personal  knowledge,  and  are  entit 
no  weight  as  against  the  positive  testimony  on  the  otber  side 
suming  a  belief  on  its  part  that  there  was  no  Budweiser  pi 
the  defendant  commilted  a  wrong  in  adopting  the  name,  und 
circumstances.  With  the  process  existing  as  shown  on  bet 
the  complainant,  the  defendant  neither  conforms  to  it  in  fac 
attempts  conformity,  and  the  name  is  not  truthfully  applie< 
either  view,  the  bill  must  be  sustained. 

The  objection  by  defendant  to  the  testimony  introduced  bj 
plainant  in  rebuttal  does  not  seem  to  be  well  taken,  if  ma 
The  other  objections  are  also  overruled,  and  decree  will  be  e 
for  complainant  in  accordance  with  this  opinion. 


ROWB  V.  BLODGBTT  &  CLAPP  OO. 

(Circuit  Court,  D.  Connecticut    June  16,  18»8.) 

No.  83& 

L  Pateut  Burrs— Dbmukkkr  to  Bn-t. 

On  demurrer  to  a  bill  for  want  ot  Invention,  appearing  on  tiie  tu 
patent.  It  is  not  the  duty  of  the  court  to  investigate  the  prior  art 
2.  Sake— Dbsisn  for  Horseshoe  Calk. 

The  Rowe  patent,  No.  2G,587,  for  a  design  for  a  horseshoe  calk, 
on  its  face,  so  manifestly  lacl^lng  in  invention  as  to  be  declared  I 
on  demurrer  to  a  bill  for  infriugement 
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This  was  a  suit  in  equity  by  Allen  H.  Bowe  against  the  Blodgett  & 
Glapp  Company  for  alleged  infringement  of  a  design  patent  for  a 
horseshoe  calk. 

W.  E.  Simonds,  for  complainant. 
L.  P.  N.  Marvin,  for  defendant. 

TOWNSEND,  District  Judge.  To  this  bill  in  equity  for  infringe- 
ment of  patent  No.  26,587,  granted  to  complainant  February  2,  1897, 
for  a  design  for  a  horseshoe  calk,  defendant  demurs  on  the  ground 
that  said  design  "is  the  product  of  mere  mechanical  skill,  not  amount- 
ing to  a  patentable  invention."  The  defendant,  in  his  brief,  cites  a 
number  of  patents,  and  asks  the  court  to  take  judicial  notice  thereof, 
and  thereupon  to  hold  that  the  configuration  claimed  in  the  patent 
in  suit  is  lacking  in  originality  and  beauty.  The  court  has  no  per- 
sonal knowledge  as  to  these  matters,  and  does  not  understand  that, 
in  a  hearing  on  a  demurrer,  it  is  its  duty  to  investigate  the  prior  art. 
As  a  matter  of  fact,  the  writer  supposed  that  the  ordinary  horseshoe 
calk  was  an  integral  part  of  the  horseshoe,  hammered  to  a  point  by  a 
blacksmith.  It  is  perhaps  possible  that  evidence  might  be  introduced 
to  show  that  said  design  was  patentable,  as  a  "new  and  original  shape 
or  configuration  of  an  article  of  manufacture."  The  demurrer  is 
therefore  overruled. 


PBIiZBB  T.  GEISE.    SAME  v.  AOirE  GAS  FIXTrRB  &  METAL  OO.    SAME 
T.  BrCK.     SAME  V.  HORN  &  BRANNBN  MFG.  CO. 

(Circnlt  C!onrt,  £.  D.  Pennaylvanla.    June  25,  1888.) 

Nos.  37-^»,  41. 

PATBST9— PbBLIMINART  ISJDNCTlON— EFFECT  OF  PbiOR  DECISIOHS. 

Tbe  circuit  court  and  the  circuit  court  of  appeals  for  the  Third  circuit 
b«Id  that  eeveral  claims  of  an  original  patent  were  Invalid.  Thereafter  the 
drcnlt  court  of  appeals  In  tbe  Second  circuit,  after  dnly  considering  sudi 
prior  decision,  sustained  tbe  validity  of  a  reissue  of  the  patent.  Hd<l.  that. 
In  a  subsequent  suit  in  the  circuit  court  of  the  Third  circuit  on  the  reissue, 
the  court,  on  motion  for  a  preliminary  injunction,  would  regard  the  de- 
cisions in  the  Second  circuit  sustaining  the  reissue  as  controlling  upon  It 

These  were  four  suits  instituted  by  complainant,  Felzer,  against 
different  defendants  for  alleged  infringement  of  a  patent  for  im- 
proTemeats  in  electrical  fixtures.  The  causes  were  heard  on  mo- 
tiona  for  preliminary  injunction. 

Bii:;hard  N.  Dyer,  for  complainant 

Hector  T.  Penton,  Theodore  F.  Jenkins,  and  Samuel  Gustine 
Thompson,  for  respondents. 

DALLAS,  Circuit  Judge.  The  above-stated  cases  are  suits  upon 
reissued  letters  patent  No.  11,478,  granted  March  12,  1893,  to  Luther 
Btieringer,  for  an  improvement  in  electrical  fixtures.  The  orig- 
inal (No.  269,236)  was  dated  June  6,  1882,  and  was  applied  for 
March  15,  1882,  A  motion  for  a  preliminary  injunction  has  been 
made  in  each  case.     These  motions  were  argued  at  the  same  time. 
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and  may  be  disposed,  of  together.     The  defenses  are  not,  in 
pai-ticulars,  precisely  identical,  but  the  point  which  has  been 
relied  upon  is  common  to  all  the  cases,  and  presents  the  only  qv 
which,  on  full  consideration  of  the  proofs,  seems  to  me  to 
serious  one. 

In  the  case  of  Maitland  v.  Archer  &  Pancoast  Co.,  72  Fed.  6( 
circuit  court  for  the  Southern  district  of  New  York  su8tain( 
first  claim  of  the  reissued  patent  here  sued  upon,  and  in  th 
of  Maitland  v.  Manufacturing  Co.,  29  C.  C.  A.  007,  86  Fed.  12 
circuit  court  of  appeals  for  the  Second  circuit  also  upheU 
claim.  It  is  contended  that  the  peculiar  circumstances  under 
these  decisions  were  rendered  make  the  general  rule,  which 
require  them  to  be  followed,  inapplicable.  The  learned  c 
for  the  defendants  in  the  prcw^nt  suit  against  the  Ilorn  & 
nen  Manufacturing  Company  conceded  (as  must  necessarily  l 
ceded)  that  a  prior  adjudication,  made  in  a  contested  casi 
after  a  fuU  and  final  hearing,  must  be  regarded,  upon  a  moti 
preliminary  injunction,  as  deci.sive,  or  at  least  as  prima  faci 
trolling,  with  respect  to  the  validity  of  the  patent;  but  it  is  ii 
that  this  case  is  an  exceptional  one,  for  the  reason  about  to 
ferred  to.  When  the  original  patent  to  Stieringer  was  bcfo 
court  of  appeals  for  this  circuit  in  the  case  of  Maitland  v.  (i 
11  C.  C.  A.  446,  63  Fed.  840,  several  of  the  claims  of  that 
were  held  to  be  invalid,  and  it  is  now  argued  that  the  cot 
the  Second  circuit  either  disregarded  or  misunderstood  thai 
judgment.  If  this  were  plainly  evident,  it  would,  I  think, 
cumbent  upon  this  court  to  adopt  as  authoritative  the  decis 
the  court  of  appeals  for  this  circuit.  But  this  is  not  plain 
dent.  In  both  of  the  courts  of  the  Second  circuit  the  decis 
this  one  was  fully  considered,  and  the  question  whether  or  nc 
properly  inter]>reted  it  is  one  which,  in  my  opinion,  should  1 
for  determination  by  the  court  which  made  it.  The  fact  th 
judgment  of  the  court  of  appeals  for  the  Third  circuit  was  in 
with  that  of  this  court,  as  it  is  now  constituted,  should  not,  I 
induce  me  to  enter  upon  an  inquiry  as  to  the  purport  and 
of  that  judgment.  The  courts  of  the  Second  circuit  did  no 
look  it,  and  for  the  present  purpose  it  is,  I  think,  incumben 
me  to  accept  their  conclusion,  which  is  certainly  not  mar 
erroneous,  without  ca\il  or  criticism.  The  application  of  th 
of  comity,  as  it  is  called,  is  not,  however,  to  be  extended  t 
thing  more  than  was  actually  adjudged;  and.  as  only  the  first 
of  the  reissue  was  passed  upon,  there  will  be  a  decree  in  e 
these  cases  for  a  preliminary  injunction  so  far  as  respect 
claim,  but  not  as  to  any  of  the  others. 
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TABEB  BAS-RELIEF  FHOTOGBAFH  CO.  et  aL  v.  MARCEAU  et  aL 

(Circuit  Court.  N.  D.  CaHfornla,    May  17,  1808.) 

No.  12,258. 

t  PaTEHTO— iMPROVBMBNTS— OOHSTRnCTrON  OF  CLAIMS. 

Where  the  parties  to  a  suit  are  operating  under  different  patents,  each- 
of  which  is  for  a  mere  Improvement  In  a  well-known  ai't,  each  must  be 
confined  to  the  precise  method  mentioned  la  Its  claims. 

2.  Save— Infkikoehent. 

Infringement  Is  determined,  not  by  the  result  accomplished,  but  by  We 
means  employed  In  attaining  that  result 

8.  Savz. 

The  only  material  difference  between  two  patents  for  producing  em 
bossed  pictures  or  photograplis  was  that  In  one  the  picture  was  trnns- 
ferred  to  the  block,  and  then  carved  out  therein,  while  In  the  other  the 
outline  was  cut  on  the  block,  and  the  picture  then  carved  out,  following 
a  picture  get  up  In  front  of  tbe  carver.  Hdd,  that  there  was  no  infrloge- 
ment,  each  patent  being  for  a  mere  improvement. 

1.  Samb— Embossrd  Photoorafhs. 

TheTaber  patent,  No.  556,591,  for  Improvements  in  methods  of  producing 
embossed  photographs,  Is  not  Infringed  by  the  process  described  In  the 
Marceau  patent.  No.  567,748,  for  a  process  of  producing  photographs  In 
relief. 

TliiB  was  a  bill  in  equity  by  tbe  Tuber  Bas-Belief  Pbotograpb  Com- 
pany and  others  against  Theodore  C.  Marcean  and  others  for  allegea 
infringement  of  a  patent  covering  a  method  of  producing  embossed 
photographs. 

John  H.  Miller,  for  complainants. 
John  L.  Boone,  for  defendants. 

MOREOW,  CSrcuit  Judge.    This  is  a  suit  in  equity  for  Infringement 
of  letters  patent  No.  556,591,  dated  March  17,  1896,  issued  to  Free- 
man A.  Taber,  for  "improvements  in  methods  of  producing  embossed 
photographs."     Jt  is  conceded  that  the  patent  was  assigned  to  the 
Taber  Bas-Belief  Photograph  Company,  and  that  the  Taber  Photo- 
graphic Company  is  the  licensee  of  the  former.     The  only  party  de- 
fendant is  Theodore  C.  Marceau,  the  other  defendants  being  fictitious 
parties.     The  defendant,  Theodore  C.  Marceau,  denies,  in  his  answer, 
any  infringement  of  the  Taber  patent,  but  admits  that  he  has  been 
engaged  in  the  production  and  sale  of  photographs  in  bas-relief,  and 
in  that  connection  avers  that  he  is  the  inventor  and  patentee  of  a 
novel  process  and  method  of  producing  such  photographs,  which  is 
protected  by  letters  patent  No.  567,748,  dated  December  15,  1896, 
issued  to  him,  for  a  "process  in  producing  photographs  in  relief.'' 
At  the  hearing  the  complainants  introduced  the  letters  patent  under 
which  they  claim  an  infringement,  and  several  exhibits,  to  illustrate 
their  method  of  producing  embossed  pictures  or  photographs.     They 
also  introduced  the  deposition  of  a  witness  as  expert  testimony  in 
their  behalf.     The  defendant  presented  no  evidence,  beyond  intro- 
ducing in  his  behalf  the  file  wrapper  of  his  patent.     No  specific  act 
of  infringement  has  been  shown.     In  fact,  the  question  of  infringe- 
ment resolves  itself  into  a  consideration  of  whether  or  not  the  defend- 
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ant,  in  producing  and  selling  photographs  in  bas-relief  under  hit 
ent,  is  guilty  of  infringement.  The  witness  called  as  an  expert  I 
complainants  testified  to  the  effect  that  he  was  a  solicitor  of  pai 
and  that  he  liad  examined  the  two  letters  patent  introduced  ii 
denee,  viz.  that  of  the  complainants  and  of  the  defendant,  and 
the  invention  of  the  defendant  was.  in  his  opinion,  an  infringemt 
thfe  complainants'.  Whatever  weijiht  may  be  given  to  this  exprt 
of  expert  opinion,  the  question  of  infringement  is  one  for  the  < 
to  be  exercised  upon  its  own  independent  judgment,  and  uj 
ccMiparison  of  the  two  patents.  ^Vn  examination  of  both  ps 
shows  that  each  purports  to  be  for  improvements  in  the  method  o 
ducing  embossed  photographs,  or  photographs  in  bas-relief.  N< 
of  the  patentees  is  a  pioneer  in  the  art  of  producing  photograp 
bas-relief.  The  following  patents  show  that  the  same  method  h 
stantially  covered:  United  States  letters  patent  No.  242,414,  i 
to  William  H.  Gnilleband,  of  Hoboken,  N.  J.,  dated  May  31, 1881, 
tied,  "Process  of  Producing  Photogranhs  in  Relief;"  United  F 
letters  patent  No.  520,707,  issued  to  Mario  Russo,  of  Rome, 
dated  May  29, 1894,  entitled,  "Art  of  Reproducing  Objects  in  Rel 
Intaglio  by  the  Aid  of  Photography;"  United  States  letters  pates 
298,921,  dated  May  20,  1894,  issued  to  Savillion  Van  Campen,  o 
sey  City,  N.  J.,  entitled,  "Decorative  Tile."  Each  of  the  pate 
in  the  present  suit  is  therefore  but  an  improver  in  the  art.  1 
lows  that  this  is  a  case  where,  in  \iew  of  the  state  of  the  art,  ( 
entee  is  only  entitled,  at  the  most,  to  the  precise  method  mention 
his  claim.  Boyd  v.  Tool  Co.,  158  U.  S.  260,  261,  15  Sup.  Ct 
There  is  but  one  claim  in  the  Taber  patent,  which  is  as  follows: 

"The  method  of  embossing  photographs,  which  consists  In  transfen 
print  to  the  surface  of  a  block,  forming  an  embossing  mold  In  said  bl< 
conformity  with  said  print,  providing  the  block  with  a  frame  to  fon 
register  for  the  prints  and  mold,  triiumiog  the  prints  to  flt  within  said  i 
and  pressing  the  print  into  the  mold,  substantially  as  set  forth." 

The  claims  of  the  Marceau  patent  are  as  follows: 

"(1)  The  method  herein  described  for  preparing  intaglio  blocks  for  thi 
Itose  of  forming  relief  pictures,  consisting  in  cutting  an  outline  of  the  p 
to  be  thrown  up  in  relief,  pasting  the  same  upon  the  inner  surface  of  the 
or  other  smooth-surfaced  mold,  filling  the  mold  with  a  plastic  substance 
will  afterwards  set  and  harden,  then  removing  the  hardened  material 
the  mold,  disengaging  the  picture  from  Its  surface,  and  engraving  the  m 
to  correspond  with  the  portions  of  the  picture  which  are  to  be  thioi 
into  relief.  (2)  The  method  of  throwing  photographic  pictures  up  into 
consisting  in  cutting  out  one  of  the  set  of  pictures,  fixing  It  upon  the 
surface  of  a  mold,  filling  the  mold  with  a  plastic  material  which  will 
ward  set  and  harden,  removing  the  hardened  block  from  the  mold  an< 
engaging  the  picture  therefrom,  engraving  an  Intaglio  to  correspond  wli 
outline  left  by  the  removed  picture,  then  using  the  outer  portion  from  ' 
the  picture  has  been  cut  as  an  outline  by  which  the  other  pictures  ai 
curately  registered  upon  tlie  engraved  block,  and  pressing  the  portions  c 
dent  with  the  engraved  surface  thereinto  80  as  to  throw  them  up  Into 
when  removed  from  the  block.  (3)  The  method  ot  forming  photogi 
pictures  in  relief,  consisting  in  cutting  out  one  of  a  set  of  pictures,  ant 
lining  it  upon  a  block  formed  by  hardening  a  plastic  mass  within  a  moi 
graving  an  intaglio  upon  the  block  to  correspond  with  said  outline,  then 
tering  the  other  pictures  upon  the  block,  and  pressing  the  portions  coin< 
with  the  engraved  surface  thereinto." 
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From  these  claims,  and  a  description  of  both  patents  as  contained 
in  the  respective  specifications,  it  appears  that  the  purpose  of  both 
patents  is  tlie  same,  viz.  to  produce  an  embossed  picture  or  photograph, 
and  that  the  principal  parts  or  functions  of  both  methods  are  for  the 
most  part  substantially  similar.     The  only  material  difference  be- 
tween the  two  is  that  by  complainants'  method,  as  covered  by  the 
Taber  patent,  the  picture  to  be  embossed  is  transferred  to  a  block, 
and  then  carved  out  in  the  block,  while  by  the  defendant's  method,  as 
covered  by  his  patent,  the  outline  of  the  picture  is  cut  on  the  block, 
and  the  picture  is  then  carved  out,  following  the  picture,  which  is  set 
op  in  front  of  the  carver.     This  difference  in  the  two  methods  of 
transferring  the  pictures  upon  the  blocks  for  thtf  purpose  of  carving 
them  out  is,  in  my  opinion,  sufficient  to  distinguish  the  two  patents, 
and  to  defeat  any  claim  for  infringement.     It  is  true  that  the  result 
accomplished,  viz.  an  embossed  picture,  is  the  same  with  both  methods. 
But  infringements  are  not  determined  by  the  result  accomplished.     It 
is  the  means  by  which  that  result  is  attained  which  is  determinative 
and  controlling  upon  a  question  of  infringement.     Carver  v.  Hyde,  16 
Pet.  513,  S19;  Le  Roy  v.  Tatham,  14  How.  156;  Oorning  v.  Burden, 
15  How.  252;  Burr  v.  Duryee,  1  Wall.  531;  Puller  y.  Yentzer,  94  U.  S. 
288;  EJoapp  v.  Morsa,  160  U.  S.  221,  14  Sup.  Ct.  81.     To  constitute 
infringement,  there  must  be  identity  in  means,  not  merely  in  purpose, 
fanction,  or  effect.     3  Kob.  Pat.  p.  46,  §  893,  and  cases  there  cited. 
Besides,  the  patent  issued  to  the  defendant,  the  complainants'  as- 
signor (the  Taber  patent),  not  being  a  pioneer  invention,  is  entitled  to 
a  prima  facie  presumption  in  favor  of  its  natentability.     Boyd  v.  Hay- 
Tool  Co.,  158  U.  8.  2G0,  261, 15  Sup.  Ct.  837;  Putnam  y.  Bottle-Stopper 
Co.,  38  Fed.  234;  Ney  Mfg.  Co.  v.  Superior  Drill  Co.,  56  Fed.  152; 
Kobler  v.  George  Worthington  Co.,  77  Fed.  844.     It  does  not  apoear 
that  the  defendant  has  infringed  by  using  or  following  the  method  cov- 
ered by  the  Taber  patent,  and  In  this  view  of  the  case  it  would  seem 
to  be  unnecessary  to  pass  upon  the  question  wheiier  either  Taber 
or  Marceau  invented  anything,  inasmuch  as  both  are  restricted,  as 
above  stated,  to  the  exact  and  specific  devices  or  methods  claimed 
by  them,  and  the  complainants  have  failed  to  show  that  the  defendant 
has  used  the  pai-ticular  method  to  which  they  may  be  deemed  entitled. 
From  these  views,  it  follows  that  the  bill  must  be  dismissed,  and  it  is 
so  ordered. 
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AMERICAN  GRAPHOPHONE  CO.  V.  LEEDS  et  al. 
(Circuit  Court,  S.  r>.  New  York.    June  18,  1888.) 

I,    PaXIBHTS— AhTICIPATION— GnAPHOPHONM. 

A  recording  cylinder  for  a  graphophone,  consisting  of  a  blank  made  of 
a.  pliable  substance,  covered  with  tin  or  metal  foil,  on  which  indentations 
are  made  by  a  rigid  indenting  point,  is  not  an  anticipation  of  a  cylinder  of 
a  waxy  substance  from  wblcta  the  metal  foil  la  omitted,  and  upon  whi<A  an 
engraved  record  is  made. 
!.   Samk- 

TVliere  a  patentee  has  made  an  actual  living  invention,  which  the  publfc 
are  able  to  use,  the  court  Is  not  called  upon  to  struggle  to  decipher  an  ai- 
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tldpatlon  in  tbe  unflnisbed  work  and  tbe  aunplses  of  earlier  atu 
tiie  same  subject 

%.  8ahb— Patkntablb  Combinatioks. 

The  conibluatiou  of  a  loosely  mounted  reproducer  of  a  gmpbopb* 
tbe  grooved  tablet  or  cylinder,  or  otber  body  bavlng  a  •ound  re 
graved  tbereon  in  tbe  form  of  a  groove  in  a  waxy  substance.  Is  a 
patentable  combination. 

4  Dame— Infhinobmemt. 

The  so-called  "metallic  soap  record"  for  graphophones,  which 
substantially  of  a  mixture  of  stearic  acid  or  stearin  and  ozocerite, 
and  ceresin,  and  is  a  cohesive,  wax-like  material,  without  fiber,  i 
tbe  claims  of  a  patent  describing  a  sound  record  formed  of  a 
amorphous  or  slightly  cohesive  substance,  which  can  readily  be 
readily  be  removed,  in  chips  or  shavings. 

B.  8amb— CosTBiBOTonv  Infrinoement. 

One  who  malces  and  sells  tbe  loosely  mounted  sound  reprodncf 
patent  alone,  with  Intent  that  It  shall  be  used  with  sound  recor 
and  sold  under  a  patent  covering  a  combination  of  the  record  as 
ducer,  is  guilty  of  infringement. 

0  Bamb. 

The  Bell  &  Talntor  patent.  No.  341.214,  for  improvements  in  r 
and  reproducing  speech  and  otber  sounds,  construed,  and  Aeld  v 
Infringed  as  to  claims  19,  20,  21,  22,  23,  and  24,  and  invalid  for  wa 
vention  as  to  claims  37  and  38. 

This  was  a  suit  in  equity  by  the  American  Graphophon 
pany  against  Loring  L.  Leeds,  James  H.  White,  and  Leroy  ^ 
win  for  alleged  infringement  of  a  patent  for  an  improven 
recording  and  reproducing  speech  and  other  sonnda 

Philip  Mauro,  for  complainant. 

William  Ilouston  Kenyon  and  A.  Parker  Smith,  for  defend 

SHIPMAN,  Circuit  Judge.  This  bill  in  equity  relates  to 
leged  infringement  of  claims  19,  20,  21,  22,  23,  24,  37,  ant 
letters  patent  No.  341,214,  dated  May  4,  18S6,  issued  to  Chi 
A.  Bell  and  Sumner  Taintor  for  an  improvement  in  recordi 
reproducing  speech  and  other  sounds;  in  other  words,  for 
strument  now  known  as  the  "Graphophone."  These  claims 
follows: 

"(19)  The  combination,  with  a  reproducing  style,  of  a  mounting  < 
which  leaves  said  style  free  to  move  laterally,  and  thereby  adjn 
automatically  to  a  sound  record,  substantially  as  described.  (20) 
producer  loosely  mounted  on  a  suitable  support,  so  that  the  reproduci 
la  capable  of  a  lateral  movement,  and  may,  in  consequence  thereof 
itself  automatically  on  the  record,  subatautinlly  as  described.  (21) 
producer  mounted  on  a  universal  Joint,  and  held  against  the  re 
yielding  pressure,  substantially  as  described.  (22)  Tbe  combination, 
grooved  tablet  or  other  lx>dy  having  a  sound  record  formed  there 
reproducer  having  a  rubbing  style  loosely  mounted,  so  that  It  Is  free 
laterally,  and  thus  adjust  Itself  to  the  groove,  substantially  as  describ 
The  combination,  with  the  tablet  or  other  body  having  tbe  sound  record 
therein  as  an  Irregular  groove  with  sloping  walls,  of  a  reproducer  li 
style  for  rubbing  over  said  record,  and  mounted  on  a  universal  Jol 
■tantially  as  described.  (24)  The  combination,  with  a  sound  record 
in  wax  or  a  wax-like  material,  of  a  reproducer  having  a  rubbing  styli 
ceiving  sonorous  vibrations  from  said  record,  substantially  as  descril)ed 
nie  reproducer  mounted  on  a  hinged  arm,  and  provided  with  a  sou 
Teyer  extending  lengthwise  of  said  arm,  substantially  as  described,  i 
reproducer  mounted  on  a  hinged  arm,  and  provided  with  a  aound  c 
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extending  lengthwise  of  eaM  arm,  and  connected  at  the  hinge  with  an  exte- 
rior sonnd  conveyer,  Bubstantially  as  described." 

Prior  to  the  patent  in  suit  there  had  appeared  the  French  pat- 
ent to  Charles  Cros,  No.  124,213,  dated  May  1,  1878;  an  article  in 
le  Bappel,  dated  December  14,  1877,  in  regard  to  the  Croa  device; 
an  article  in  the  Journal  Cosmos,  in  December,  1878,  describing  the 
phonograph  of  the  Abbe  Carbonel;  and  articles  in  1879  describing 
Lambrigot's  phonograph;  and  there  had  also  appeared  Edison's  pho- 
nograph, described  to  some  extent  in  his  United  States  letters  pat- 
ent dated  Pebmary  19,  1878. 

The  French  devices  were  complicated,  and,  outside  of  experimental 
and  scientific  investigation,  were  of  no  value  as  practical  instru- 
ments.    From  the  Edison  phonograph  much  was  anticipated.     It 
came  into  public  use  in  about  1879,  but  in  actual  service  it  dis- 
closed radical  defects,  and  it  ceased  in  1880  to  have  a  position  as 
an  article  of  ordinary  use.     The  record  was  made  by  indentation 
upon  a  surface  of  yielding  material,  such  as  paper  saturated  or 
coated  with  something  like  parafiSn,  and  a  sheet  of  metal  foil,  or 
tin  foil,  over  the  underlying  sheet.     The  tin  foil  received  an  im- 
pression from  a  rigid  diaphragm  having  an  indenting  point  secured 
to  its  center.     The  great  diflScnlty  arose  from  the  pliable  character 
of  the  material  upon  which  the  record  was  attempted  to  be  made. 
As  stated  by  Mr.  Taintor,  the  indenting  point  bent  the  tin  foil  down 
and  around  the  point  of  contact,  and  distorted  the  indentationa 
The  record  was  perishable,  was  easily  obliterated,  and  was  easily 
injured  when  removed  from  the  machine,  and  after  a  short  trial 
the  tin-foil  indenting  process  fell  into  disuse.     The  experiments  of 
the  patentees  of  the  patent  in  suit  commenced  in  1881,  and  resulted 
in  the  abandonment  of  any  process  of  indentation,  or  of  embossing, 
apon   a  pliable  material,  and  in  the  substitution  therefor  of  the 
cutting  or  the  engraving  the  record  in  the  form  of  a  groove  with 
sloping  walls  in  a  waxy  sibstance,  without  fiber,  and  slightly  co- 
hesive, in  which  a  clean  cut  could  be  made.     It  was  found  neces- 
sary that  the  material  should  be  cut  or  engraved  at  the  point  of 
the  blade,  and  that  it  should  be  capable  of  being  readily  removed 
in  chips  or  shapings.     The  rigid  reproducer  was  also  abandoned, 
and  a  loosely  mounted  reproducer  was  substituted  in  its  place,  so 
loosely   mounted  that,  resting  against  the  recording  material  by 
gravi^,  it  was  guided  by  the  record,  and  followed  all  the  elevations 
and   depressions  in  the  groove.     The  material  of  the  record  and 
the  reproducer  are  each  necessary  parts  of  the  invention.     Either 
part    -without  the  other  would  be  ineffectual,  but  in  combination 
both  tend  to  make  an  operative  and  successful  instrument.     Judge 
<^rosscup,  who  did  not  think  that  the  reproducer  by  itself  was  pat- 
entable,  attributed  great  value  to  its  combination  with  the  waxy 
record.      He  said  in  the  Amet  Case: 

"Xhe  substance  upon  which  the  record  Is  cut,  and  the  reproducer  thus 
loosely  mounted,  by  "which  It  Is  enabled  to  follow  the  undulations  of  the  groove, 
together  constitute  an  effective  portion  of  the  mechanism.  Either,  without 
tbe  otber,  would  be  useless  tor  the  purpose  of  a  grajAiopbone  or  phonograph. 
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T«gether  they  bring  about  a  successful  result    They  therefore  const 
patentable  combination."     74  Fed.  789. 

This  pecaliarity  of  the  dual  invention  of  the  material  t 
engraved  record  and  the  reproducer,  and  the  fact  that  the  latt( 
brought  into  being  to  make  the  former  of  practical  value, 
much  importance  in  the  proper  construction  of  the  quoted  cla 
the  patent,  if  it  should  be  held  that  the  reproducer  alone,  t 
novel,  is  not  patentable.  The  defenses  are  numerous,  and  < 
to  the  details  of  the  specification. 

The  first  position  in  regard  to  the  claims  in  suit  is  tha 
claim  based  upon  the  originality  of  the  new  sound  record 
especially  claim  24,  is  void,  because  sound  records  fonntnl  ic 
or  wax-like  material,  were  old  in  the  art  of  reproducing  speec] 
stress  is  laid  upon  Edison's  experiments.  Mr.  Edison  did  ( 
ment  upon  almost  every  material,  and  undoubtedly  experin 
upon  wax,  and  discarded  one  material  after  another,  until, 
completed  phonograph,  he  used  a  yielding  material,  and  rei 
that  it  should  be  covered  with  tin  or  metal  foil.  In  his  I 
patent  No.  1,644,  of  1878,  which  contained  his  ideas,  both  com 
and  crude,  he  describes  the  material  to  be  indented  as  follow 

"The  material  upon  which  the  record  is  made  may  be  of  metal  foil,  f 
tin,  iron,  copper,  lead,  zinc,  cadmium,  or  a  foil  made  of  compoBltion  of 
Paper  or  other  materials  may  be  used,  the  same  being  coated  with  ] 
or  other  hydrocarbons,  waxes,  gums,  or  lacs,  and  the  sheet  so  prepan 
itself  be  Indented,  or  the  material,  say  paper,  may  be  made  to  pass  thr 
bath  of  hot  paraffin  and  thence  between  scrapers.  Thin  metal  foil 
placed  on  the  material,  and  the  sheet  passed  throngh  rollers,  which  gl 
beautiful  smooth  surface.  The  indentation  can  now  be  made  in  t 
and  the  paraffin  or  similar  material,  and  the  Indenting  point  does  not  1 
clogged  with  the  paraffin  In  consequence  of  the  Intervening  foil." 

He  did  not  use,  unless  experimentally,  a  blank  made  of  w 
of  a  waxy  substance,  which  was  to  become,  by  itself,  the 
record  to  be  used  for  reproduction.  It  is  unnecessary  to  descri 
theories  of  the  French  scientists  in  regard  to  the  material  f 
cording,  because,  while  they  used  wax  or  stearin  or  paraflBn 
the  surface  of  a  recording  cylinder  made  of  metal  or  of  glass, 
of  them  attempted  to  reproduce  the  sounds  from  a  wax  or  pi 
or  stearin  record,  but  the  reproduction  was  from  the  metal  so 
The  declaration  in  the  specification  that  "no  one  has  repro 
sounds  from  a  wax  record  by  rubbing  a  style  or  reproducer  o^ 
is  true;  and  it  is  furthermore  true  that  this  combination  first  t 
in  the  patent  in  suit,  either  in  method  of  operation  or  in  the  c1 
ter  of  its  results,  converted  the  noteworthy,  but  short-lived,  i 
ment  of  Edison  into  a  machine  of  widespread  use  and  of  perm 
utility.  Each  member  of  the  combination  was  new,  the  resul 
new,  and  was  not  attained  by  the  application  of  an  old  device 
similar  subject.  Pennsylvania  B.  Co.  v.  Locomotive  Engine  i 
Truck  Co.,  110  U.  S.  490,  4  Sup.  CL  220. 

The  defendants,  upon  the  theory  that  claims  19,  20,  and  21  i 
merely  to  a  loosely-mounted  reproducer,  are  of  the  opinion  t 
reproducer  capable  of  automatically  adjusting  itself  to  the  t 
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groove,  and  loosely  mounted,  after  the  general  plan  of  the  patented 
invention,  was  disclosed  in  tJtte  Edison  British  patent  of  1878.  This 
patent  contained  some  of  the  suggestions  and  sketches  of  various 
sorts  and  kinds  wliich  Mr.  Edison  had  thought  of  or  had  made  during 
his  experiments  upon  a  subject  novel,  intricate,  and  scientific,  which 
required  manifold  and  delicate  experiments,  and  in  which  he  took  a 
great  interest.  Some  of  his  surmises  and  beliefs  in  regard  to  what 
could  be  or  might  be  done  were  thrown  into  this  patent.  The  de- 
fendants' expert,  with  manifest  consciousness  of  the  difQculties  in 
the  text,  translates  the  language  of  the  descriptions  of  Figs.  27,  34, 
and  37  to  mean  that  Edison  had  in  his  mind  a  gravity  reproducer, 
or  to  show  that  such  a  reproducer  can  be  inferred  from  the  language. 
These  descriptions  are  confessedly  vague,  and  it  is  confessedly  difficult 
to  know  the  interpretation  which  the  writer  placed  upon  some  of 
the  w(»ds  which  he  uses.  Bell  and  Taintor  made  an  actual,  living  in- 
vention which  the  public  are  able  to  use,  and  a  court  is  not  called 
upon  to  struggle  to  decipher  an  anticipation  in  the  unfinished  work 
and  the  surmises  of  earlier  students  of  the  same  subject. 

Having  ascertained  in  what  the  invention  of  the  patentees  consisted, 
it  is  necessary  to  know  whether  it  was  aptly  described  in  the  claims. 
The  two  improvements  of  importance  with  respect  to  claims  19  to 
24,  inclusive,  are  the  new  material  for  a  sound  record  upon  which 
vertically  undulating  grooves  with  sloping  walls  were  engraved  by  a 
cutting  style;  and  the  reproducer  which  rested  upon  these  grooves  by 
gravity,  and  moving  along  them,  "imparted  to  a  second  diaphragm  the 
vibrations  Incident  to  the  elevations  and  depressions  of  the  bottoms 
of  the  groove."  A  leading,  and  perhaps  the  only,  novel  element  in 
this  gravity  or  "floating"  reproducer  is  the  universal  joint,  and  Judge 
G-rosscup  was  not  disposed  to  regard  its  adaptation  to  a  new  use  as 
a  patentable  invention.  He  thought  that  while  that  element,  sepa- 
rately considered,  was  not  inv^ition,  the  combination  which  included 
it  with  the  new  record  was  patentable,  and  called  the  combination 
'^the  mechanical  means  whereby  the  art  of  recording  and  reproducing 
speech  and  soonds  is  first  made  practically  effective.  To  deny  to  it  the 
(Ugnity  and  quality  of  invention  would  be  to  deny  the  patentability  of 
every  first  great  mechanical  success." 

I  think  it  may  be  that  the  improvement  in  the  reproducing  style 
-was  more  than  the  mounting  of  an  old  style  upon  a  universal  joint, 
and  that  the  reproducer  may  be  patentable  itself,  because  the  style^ 
needed,  not  only  the  lateral  motion  produced  by  a  universal  joint,  but 
also  an  elastic  and  yielding  pressure  against  the  record;  but,  if  the 
reproducer  is  not  patentable  by  itself,  I  fully  agree  with  Judge 
Oroescnp's  idea  of  the  patentable  character  of  the  combination  which 
appears  in  these  claims,  and  concur  with  him  that  any  device  which 
combines  the  reproducer  described  in  claims  19  to  24  with  the  grooved 
tablet,  or  other  body  having  a  sound  record  as  described  in  the  patent, 
a.iid  especially  in  claims  22  and  24,  is  an  infringement  of  the  patent 
in  suit.  It  is  stated  that  claim  23  was  not  in  the  Amet  Oase.  This 
constructioh  is  not  so  broad  .as  that  which  the  solicitor  foe  the  pat- 
entees apparently  hoped  for,  but  it  limits  the  claims  to  the  improve- 
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ments  which,  in  combination,  created  the  new  machine,  and  which 
abundantly  described  in  the  specification. 

Infringement  is  denied  because  their  apparatus  is  not  intended 
use  "with  a  sound  record  formed  in  wax  or  a  wax-like  materi 
but  with  the  sound  record  now  commonly  in  use,  and  called  a  "mc 
lie  soap  record,"  which  is  said  to  have  been  the  invention  of  Mr.  ] 
son,  and  to  have  been  patented  in  1890.  ,The  material  which  is 
scribed  in  the  patent  is  a  waxy  or  amorphous  or  slightly  cohe 
substance,  which  can  readily  be  cut,  and  can  readily  be  remove< 
chips  or  shavings.  The  metallic  soap  blank  is  substantially  a  mixi 
of  stearic  acid  or  stearin  and  ozocerite,  parafSn,  and  ceresin,  an 
a  cohesive,  wax-like  material,  without  fiber.  Mr.  Edison  in  two 
euts,  Nos.  484,583  and  484,584,  in  speaking  of  the  phonogram  bla 
in  use  in  1892,  says:  "The  surface  is  ordinarily  of  wax,  or  a  steai 
or  hard  metallic  soap  or  other  wax-like  material  or  compo8iti< 
The  criticism  in  regard  to  the  material  is  not  well  founded. 

The  defendants'  machine  is  simply  for  the  purpose  of  reprodu( 
the  customary  wax-like  sound  records  of  the  patent,  which  are 
in  a  groove  with  sloping  walls.  These  records  are  made  by  the  o* 
of  the  patent,  and  sold  separately  for  reproduction.  The  reproda< 
device  "consists  of  a  reproducing  point  on  one  end  of  a  glass  tube, 
other  end  of  which  is  loosely  mounted  on  the  frame  of  the  mack 
When  a  sound  record  is  on  the  mandrel,  the  reproducing  point  rest 
gravity  upon  the  record,  and  with  a  yielding  pressure,  which  is  rend( 
adjustable  by  means  of  the  adjustable  coiled  spring.  The  moun 
of  the  reproducer  tube  or  hollow  arm  is  a  free  or  universal  mount 
so  that  it  can  swing  laterally  or  in  a  longitudinal  plane  at  the  m 
time  that  the  reproducing  point  rises  and  falls  in  following  the  s 
osities  of  the  sound  record.  In  operation,  the  reproducer  is  allowe 
rest,  with  its  free  end  carrying  the  reproducer  point,  on  the  re< 
cylinder.  As  the  record  cylinder  revolves,  the  reproducer  swings  U 
ally,  being  guided  solely  by  the  fine  sound  groove,  and  being  I 
in  place  by  the  sloping  walls  thereof." 

So  far  as  the  reproducing  device  is  concerned,  there  Is  no 
stantial  controversy  in  regard  to  infringement,  but  it  is  said  that 
defendants  do  not  infringe  claims  22,  23,  and  24,  because  they  nei^ 
make  nor  sell  the  sound  records,  but  simply  sell  this  reproducing 
vice,  to  be  used  as  the  purchaser  choos(4.  It  is  well  known  that 
complainant  makes  many  records,  embodying  pieces  of  music, 
dresses  or  other  speech,  and  sell  them  to  be  used  by  the  owners  ( 
graphophone.  The  defendants'  derice  is  an  economical  infringen 
of  one  element  of  the  claim,  which  is  sold  for  the  purpose  of  b< 
used  in  connection  with  the  other  element.  The  design  of  the 
fendants'  machine,  and  their  intent  in  selling  it,  are  to  have  it  i 
in  connection  with  the  engraved  sound  record  of  the  complain 
There  was  a  very  little  hearsay,  but  no  proof,  that  the  defenda 
device  was  used  with  a  celluloid  record,  and  it  sufficiently  app 
that  its  only  actual  use  was  in  connection  with  the  patented  rec 
Infringement  of  the  combination  of  claims  22, 23,  and  24  is  the  1( 
result 
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I  do  not  thiDk  that  the  improTement  described  in  claims  37  and 
38  poBseases  the  element  of  patentable  invention.  It  is  an  obvious 
method  of  construction,  when  the  reproducer  is  mounted  in  a  hinged 
arm. 

Let  there  be  an  interlocutory  deci-ee  against  an  infringement  of 
claims  19,  20,  21,  22,  23,  and  24,  and  for  an  accounting,  which  will 
be  drawn  substantially  in  the  form  settled  by  Judge  Grosscup  in 
the  Amet  Case,  and  printed  in  74  Fed.  1008. 


THOMSON-HOUSTON  ELECTRIC  CO.  V.  UNION  RT.  CO.  et  al. 
(Circuit  Court,  S.  D.  New  York.    June  11, 1898.) 

1.  Patests— Invention. 

Ad  Improvement  which  consisted  in  pivoting  the  contact  arm  of  an  nn- 
dermnning  trolley  system  to  a  rotating  support  on  the  top  of  the  car,  to 
which  the  spring  -which  presses  the  ai-m  upward  is  also  attached,  rather 
than  to  the  car  itself,  so  that  the  arm  may  be  swung  from  one  end  of  the 
car  to  the  other,  required  only  mechanical  sltill. 

a.  8amb— Contact  Devices  for  Electric  Railways. 

The  Van  Depoele  patent.  No.  405,388,  for  improvements  In  overhead 
contact  devices  for  electric  railways.  Is  void,  as  to  claims  11,  12,  and  13, 
for  want  of  patentable  invention. 

This  was  a  snit  in  equity  by  the  Thomson-Houston  Electric  Com- 
pany against  the  Union  Railway  Company  and  the  Walker  Com- 
pany for  alleged  infringement  of  the  Van  Depoele  patent  for  im- 
provements in  overhead  contact  devices  for  electric  railways. 

Frederic  H.  Betts,  for  complainant. 
Charles  E.  Mitchell,  for  defendant, 

SHIFMAN,  Circuit  Judge.  This  is  a  bill  in  equity  based  upon 
the  inf  ringonent  of  claims  11, 12,  and  13  of  letters  patent  No.  495,383, 
applied  for  on  June  20,  1888,  and  issued  on  April  11,  1893,  to  the 
administrators  of  Charles  J.  Van  Depoele,  for  improvements  in  over- 
head contact  devices  for  electric  railways.  The  application  for 
the  patent  was  sworn  to  by  Van  Depoele  on  November  15,  1887. 
The  three  claims  which  were  infringed  are  as  follows: 

"(11)  In  an  electric  railway,  the  combination  of  a  car,  an  overhead  conductor, 
a.  standard  on  the  car,  a  rotating  support  thereon,  an  inclined  contact-carrying 
arm  hinged  upon  said  support,  and  a  tension  spring  secured  so  as  to  rotate 
Tv^tb  the  support,  and  acting  upon  the  said  arm,  for  holding  Ibe  contact  device 
In  position.  (12)  In  an  electric  railway,  the  combination,  with  a  car,  of  a 
standard  on  the  car,  a  rotating  support  thereon,  an  arm  hinged  upon  said 
support,  and  provided  with  a  grooved  or  flanged  contact  device  for  engaging 
-with  a  suspended  conductor,  and  a  tension  spring  secured  so  as  to  rotate 
■with  the  support,  and  acting  upon  the  said  arm.  for  holding  the  contact  device 
In  position.  (13)  A  reversible  contact  device  for  an  electric  railway  vehicle. 
consisting  of  a  standard,  a  rotating  support  thereon,  a  contact-carrying  arm 
liinged  npon  said  support,  and  a  tension  spring  secured  so  as  to  rotate  with 
the  support,  and  acting  upon  the  contact-carrying,  arm,  for  holding  the  contact 
device  In  position." 

The  inventor  said  in  his  specification  that  it  related  to  improve- 
ments apon  the  invention  which  formed  the  subject  of  a  prior  ap- 
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plication  for  letters  patent  which  was  filed  March  12,  1887. 
that  application,  letters  patent  No.  495,443  were  granted  t 
Depoele's  administrators  on  April  11,  1893,  which  describ* 
basic  invention  for  a  "long,  swinging,  pivoted,  hinged,  and  npi 
spring  press^  arm,  extending  from  a  support  on  the  top  of  tl 
and  equipped  with  an  underrunning  contact  device."  This  inv 
has  been  frequently  described,  in  the  language  of  an  expert  \[ 
for  the  complainant,  in  the  Winchester  Ave.  Case,  71  Fed.  1 
follows: 

It  "consists  generally  In  an  eletrlc  railway,  having  an  overUead  con 
and  a  car  for  said  railway,  provided  with  a  contact  device  carried 
car  so  as  to  form  a  unitary  structure  therewith,  and  consisting  of  a  i 
arm  hinged  and  pivoted  to  the  car,  so  as  to  bridge  the  space  between 
the  conductor,  and  move  freely  both  laterally  and  vertically,  and  sa 
carrying  at  Its  outer  end  a  contact  device  capable  of  being  pressed  i 
by  a  suitable  tension  device  Into  engagement  with  the  underside 
conductor." 

Van  Depoele  exhibited  his  trolley  mechanism,  as  thus  const 
and  mounted  upon  cars,  at  Toronto,  in  September,  1885;  a 
novelty,  its  importance,  and  its  inventive  character  are  novi 
ougbly  established,  although,  in  respect  to  the  letters  patent 
were  issued  upon  it,  the  court  of  appeals  In  this  circuit  ha 
that  after  the  original  application  was  divided,  and  wh«i  tl 
ents  were  issued  upon  the  divisional  applications,  there  wt 
an  adequate  line  of  separation  between  the  claims  of  the 
No.  496,443,  intended  by  the  solicitor  to  be  the  generic  on 
its  predecessor,  intended  by  him  to  be  of  a  more  limited  cha 
Thus  far,  in  th^  invention,  the  tension  device  was  so  secure 
the  arm  must  be  trailed  in  one  direction,  and  there  were  no 
of  reversing  the  contact  device,  and  therefore  the  car  must 
versed  at  the  end  of  the  route.  A  very  simple  means  \iy 
Van  Depoele  reversed  the  position  of  the  contact  arm  is  she 
Fig.  6  of  the  patent  in  suit,  but  it  is  not  within  these  three  < 
A  post  ifi  fastened  in  the  central  portion  of  a  board  which  is  fa 
upon  the  top  of  the  car.  In  the  top  of  the  post  a  forked  s 
pivotally  supported,  between  the  extremities  of  which  the  c 
arm  is  secured,  one  end  of  which  engages  the  underside  of  tl 
ductor.  To  the  other  end  of  the  arm  a  tension  spring  is  att 
which  is  secured  to  the  board  by  a  stationary  hook.  The 
is  provided  with  a  similar  hook  at  its  opposite  end,  and  thi 
tion  of  the  contact  arm  can  be  reversed  by  detaching  the 
from  one  end  of  the  board,  turning  the  arm  upon  its  pivo 
attaching  the  spring  at  the  opposite. end  of  the  board.  Tl 
convenient  method  of  fastening  the  spring  required  that  ft 
be  hooked  to  the  top  of  the  car,  and  should  subsequently  be 
gaged  therefrom  whenever  a  reversal  was  needed.  The  conta( 
eiiould  not  only  be  hinged  upon  a  rotating  support,. bat  the 
should  rotate  with  the  arm,  and  enable  It  to  have  a  more  free  i 
movement.  Van  DepoeTe  made  the  required  improvement, — w 
before  or  after  he  made  the  one  shown  in  Fig.  6  is  not  ap| 
in  the  record, — and  gave  a  public  ex])erimpntal  test  and  exhi 
of  it,  in  connection  with  his  whole  trolley  system,  at  New  Oi 
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in  December,  1885.  It  is  described  in  the  three  claims  which  have 
been  quoted,  and,  as  shown  in  the  drawings,  consists  in  a  rotating 
deeve  around  the  post  at  the  top  of  the  car,  upon  whidi  sleeve  the 
contact  arm  is  hinged,  and  in  the  attachment  of  the  spring  to 
the  rotating  support.  The  inventor  said  in  his  specification,  with 
reference  to  claims  11,  12,  and  13: 

"Tbe  contact-carrying  arm  Is  described  and  claimed  as  being  hinged  and 
pivoted,  by  which  Is  meant  that  the  said  arm  la  capable  of  universal  move- 
ment upon  its  pivot.  Ordinary  forms  of  pivoted  hinge  connections  betwe«i 
the  contact-carrying  arm  and  Its  support  are  herein  shown  and  described, 
but  It  will  he  obvious  that  many  different  means  of  affecting  a  connection 
capable  of  the  desired  freedom  of  movement  might  be  substituted  for  what 
I  have  shown  and  described,  without  In  any  way  departing  from  tbe  inven- 
tion." 

The  improvement  was  both  novel  and  useful.  It  permitted  a 
prompt  and  easy  reversal  of  the  apparatus  which  connected  the 
car  with  the  conductor,  which  was  an  important  matter,  and  it 
also  permitted  a  wide  or  unrestricted  lateral  movement  of  the  trail- 
ing arm.  As  said  by  Judge  Townsend,  upon  that  patent,  in  the 
Winchester  Ave.  Case,  71  Fed.  192: 

"In  the  first  patent  in  suit,  No.  495,44^,  the  spring  which  maintained  the 
upward  pressure  of  the  underrunnlng  wheel  was  so  fastened  to  the  car,  or 
otberwise  arranged,  as  to  Interfere  with  the  lateral  movements  of  the  swinging 
arm.  By  tbe  substitution  of  this  rotatable  support,  and  the  attachment  of 
said  spring  thereto,  such  movements  are  unrestricted,  because  the  spring 
rotates  with  the  support.  Furthermore,  it  is  unnecessary  to  turn  the  car 
abont  in  order  to  run  it  in  an  opposite  direction,  because,  the  apparatus  being 
reversible,  tbe  arm  may  be  so  adjusted  as  to  trail  rearwardly  from  tbe 
supporting  post" 

The  question  of  widest  importance  in  the  case,  viz.  that  of  the 
{uitentability  of  the  three  infringed  claims,  has  already  been  de- 
cided in  this  circuit,  in  the  Winchester  Ave.  Case,  by  Judge  Town- 
send,  against  the  present  complainant     In  that  case  tbe  patent 
now^  in  suit  and  the  patent  No.  495,443  were  both  involved,  but  the 
complainant  thinks  tbat  tbe  attention  of  the  parties  and  the  court 
was  especially  directed  to  the  more  Important  and  the  earlier  in- 
vention, that  thus  the  patentable  character  of  the  later  invention 
did  not  have  its  proper  prominence,  and  that  a  more  full  record 
has  now  been  presented.     Waiving  consideration  of  the  fact  that 
in  this  circuit  these  claims  have  already  been  submitted  to  judicial 
examination,  I  have  endeavored  to  look  at  the  subject  as  if  it  was 
a  novel  one,  and  was  not  controlled  by  former  adjudication.     Van 
■Depoele  had  before  December,  1885,  an  electric  car  furnished  with 
his   new  undernmning  trolley  equipment;    but  city  and  suburban 
trolley  roads  cannot  eamly  be  furnished  with  turntables,  and  it 
■warn  important,  if  not  necessary,  that  the  contact  arm,  rather  than 
the   car,  should  be  reversed,  and  that  the  original  underrunning 
eyetem  sboiild  be  perfected  in  that  direction.     It  was  a  matter  of 
course  that  the  arm  should  be  hinged  upon  a  rotating  support, 
and  it  was  soon  seen  that  the  spring  must  rotate  with  the  support 
of  the  arm,  or  reversal  would  be  awkwardly  and  slowly  accomplished. 
The  conception  of  the  re«ilt,  or  of  its  useful  character,  is  not  patent- 
able-    The  means  by  which  the  result  is  accomplished  are  patent- 
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able,  if  they  are  of  an  inventive  cliaracter.  The  necessities 
new  anderrunning  trolley  system  called  for  the  improvemei 
the  idea  of  pivoting  the  contact  arm  to  a  rotating  support,  to 
the  spring  is  also  attached,  rather  than  to  the  car,  must  hav 
within  the  capacity  of  the  ordinary  mental  equipment  of  the 
mechanic.  A  railroad  turntable,  or  a  rotating  ofl9ce  chai; 
a  tension-spring  attachment,  did  not  probably  tell  the  invent( 
to  make  his  rotating  support.  These  are  simply  instances 
widespread  character  of  pivoted  and  rotating  supports;  and 
Van  Depoele  had  advanced  to  the  point  in  his  improvement 
he  said,  "I  must  advance  another  step,  and  make  the  conta< 
freely  rotate,"  the  universality  of  mechanism  of  this  sort  ma 
mechanical  task  an  easy  one.  It  follows  that  the  conclusions 
Judge  Townsend  reached  are  confii-med,  and  that  the  bill  she 
dismissed,  with  costs. 


^VESTING  HOUSE  AIR-BKAKE  CO.  v.  NEW  YORK  AIR-BRAKE  CX 


# 


(Circuit  Court,  S.  D.  New  York.     May  9,  1898.) 


1, 


Patents — Construction  of  Claims— Prior  Art. 

The  Dixon  patent,  No.  382,032,  for  improrenients  In  air  brakes 
describes  In  claims  3  and  5  a  modification  of  the  prior  Westlnghoi 
ents  (Nos.  360,070  and  370,837),  consisting  In  dispensing  with  the 
from  the  train  pipe  and  brake  cylinder,  and  locally  venting  the  tn 
directly  to  the  atmosphere;  and,  if  these  claims  are  not  void  for  ' 
novelty,  they  are  yet  technical,  rather  than  valuable,  ones,  and  she 
be  extended  by  construction  beyond  their  literal  Import 
S.  Same. 

The  Westlngbonse  patent.  No.  638,001,  for  Improvements  In  air 
construed,  and  held  not  infringed. 

This  was  a  suit  in  equity  by  the  Westinghouse  Air-Brakt 
pany  against  the  New  York  Air-Brake  Company  and  others 
leged  infringement  of  certain  patents  for  improvements  in  air  1 

George  H.  Christy  and  Fredk.  H.  Betts,  for  complainants. 
Fredk.  P.  Fish  and  Charles  Neave,  for  defendants. 

WALLACE,  Circuit  Judge.  The  patents  upon  which  this 
founded  are  for  improvements  in  air  brakes,  infringement  be 
leged  of  claims  3  and  5  of  letters  patent  No.  382,032,  grante 
1,  1888,  to  Theron  S.  £.  Dixon,  and  of  claims  5  and  6  of  lette 
ent  No.  538,001,  granted  April  23,  1895,  to  George  Westinghoi 

The  patent  of  Dixon,  so  far  as  it  is  found  in  the  two  cla 
controversy,  describes  a  modification  of  the  automatic  air  br 
the  prior  patents  to  George  Westinghouse.  Jr.,  Nos.  360,0^ 
376,837,  which  consists  "in  cutting  olf  and  dispensing  with  tl 
sage  from  the  train  pipe  and  brake  cylinder,  and  locally  venti 
train  pipe  directly  to  the  atmosphere  through  a  passage  or 
Westinghouse  vented  his  train  jjipe  into  the  brake  cylinder. 

Whatever  theoretical  advantages  may  reside  in  the  modifi 
the  improvements  have  not  been  of  sufiBcient  practical  value 
place  the  Westinghouse  brake,  and  those  which  are  the  sub, 
the  two  claims  are  of  no  commercial  value. 

WTiat  was  done  by  Dixon  was  to  interrupt  the  passage  in  the 
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mghouse  brake,  and  is  thus  described  by  him  in  his  specification: 
'I  cat  off  and  dispense  with  all  communication  between  the  train 
pipe  and  the  brake  cylinder,  and  in  lien  thereof  »i>rovide  an  open  air 
port,  H,  through  which,  when  the  local  discharge  is  taking  place, 
the  air  will  vent  from  the  train  pipe  directly."  H  is  a  passage 
opened  by  a  quick-action  vent  valve,  just  as  the  passage  in  the  West- 
inghonse  brake  is  opened  by  his  quick-action  vent  valve,  viz.  by  the 
impact  of  the  triple-valve  piston  at  the  extreme  end  of  its  traverse. 
As  illustrated  in  the  drawings,  there  is  a  poppet  valve  in  the  pas- 
sage, H,  which  is  pushed  out  of  the  way  by  the  train-pipe  air  ad- 
mitted by  the  quick-action  vent  valve. 

Dixon  was  not  the  first  to  effect  a  local  discharge  in  automatic  air 
brakes  by  venting  them  to  the  atmosphere,  but  he  was  the  first  to 
conceive  the  utility  of  doing  so  in  the  way  in  which  he  did  it,  and 
of  modifying  the  organization  of  the  Westinghouse  brake  to  that 
extent.    Local  venting  of  train  pipes  was  old  in  the  air-brake  art    It 
was  perfectly  well  known  that  a  quick  serial  application  of  the 
brakes  throughout  a  train  of  cars  could  be  effected  in  an  automatic 
air-brake  system  by  venting  the  train  pipe  at  each  car  to  the  atmos- 
phere.    Westinghouse  himself,  in  one  of  his  earlier  patents, — No. 
217,838, — had  pointed  this  out,  and  had  devised  a  crude  arrange- 
ment of  devices  to  accomplish  it.    He  concluded  that  it  was  desir- 
able to  vent  the  train  pipe  into  the  brake  cylinder,  and  thus  utiMze 
the  air,  which  wonld  he  wasted  if  vented  to  the  atmosphere,  to  as- 
sist in  charging  the  brake  cylinder  and  actuating  the  brakes;  and 
for  this  purpose  devised  the  apparatus  of  No.  360,070,  subsequently 
improved  by  the  mechanism  of  No.  376,837.    Dixon  conceived  that 
in  snch  an  apparatus  the  vent  from  the  train  pipe  would  not  be  as 
rapid  or  complete  as  it  would  be  into  the  atmosphere,  and  accord- 
ingly modified  the  mechanism  of  the  apparatus  of  Westinghouse. 
BHa  change  may  have  accelerated  the  serial  brake  action  in  emer- 
gency applications,  but  it  did  so  at  the  expense  of  the  advantage 
introdured  by  Westinghouse  of  actuating  the  brakes  in  part  by 
direct  train  pressure. 

In  tile  Dixon  air  brake  it  is  of  the  utmost  importance  that  when 
the  train-pipe  vent  has  once  been  opened  it  shall  promptly  close  after 
releasing  a  small  quantity  of  the  train-pipe  air  to  the  atmosphere, 
not  only  to  prevent  an  unnecessary  waste  of  air,  but  especially  to 
enable  the  brakes  to  be  released.  As  is  stated  by  one  of  the  expert 
witnesses  for  the  complainant,  any  organization  which  is  not  pro- 
vided with  means  for  doing  this  "would  be  a  practically  inoperative 
device  in  an  automatic  air-brake  system,"  and  would  be  "a  complete 
failure."  The  inventions  specified  in  claims  3  and  5  do  not  include 
these  means. 

It  Is  difficult  to  escape  the  conclusion  that  any  competent  me- 
chanic skilled  in  the  air-brake  art  could  easily,  and  without  the 
exercise  of  any  inventive  faculty,  change  the  Westinghouse  brake 
of  patents  Nos.  360,070  and  376,837  by  opening  a  vent  to  the  at- 
moephere  in  the  air  passage  from  the  train  pipe  to  the  brake  cylinder, 
either  by  the  method  of  Dixon  or  by  other  methods  equally  avail- 
able. In  Westinghouse's  certificate  of  addition  of  February  11, 
1888,  to  his  French  patent  of  March  29, 1887,  he  shows  how  this  can 
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be  done  by  an  "nnimportant  change"  in  the  slide  Talve  of  No.  3 

If  the  claims  are  not  void  for  want  of  patentable  novel 
defendants  are  entitled  to  prevail  upon  the  issue  of  infring 
In  any  view  of  the  facts,  Dixon  was  not  a  pioneer,  but  v.as 
an  improver  upon  the  prior  mechanism  of  Westinghouse,  not 
for  accomplishing  the  same  general  result,  but  also  for  effect] 
specific  result  of  locally  venting  the  train  pipe  to  the  open 
an  automatic  air  brake.  If  the  claims  cover  inventions,  tli 
technical,  rather  than  valuable,  ones,  and  ought  not  to  re< 
liberality  of  interpretation  which  will  extend  them  beyond  tli 
eral  import. 

The  claims  themselves  recognize  the  limitations  imposed  uf 
scope  of  the  patent  by  the  prior  art  The  specification  contei 
the  use  of  a  piston  so  constructed  as  to  have  two  strokes,  and 
moves  through  a  preliminary  traverse  upon  a  service  applica 
the  brakes,  and  a  supplementary  or  final  traverse  for  an  eme 
application,  and  completes  the  service  application  upon  t] 
mary  traverse,  and  before  entering  upon  its  emergency  tr 
This  piston  is  an  element  of  both  claims.  In  the  mechanism 
defendants  the  piston  has  but  one  stroke,  making  a  single  ti 
for  both  service  and  emergency  application  of  the  brakes. 

The  third  claim  recites  as  one  of  its  elements  "a  valve,  whicl 
said  passage  when  the  main  valve-operating  piston  opens  th( 
gency  port,"  viz.  when  communication  between  the  auxiliary 
voir  and  the  brake  cylinder  is  open.  In  the  mechanism  of 
fendants  the  valve  (71)  that  opens  the  vent  passage  is  opene< 
near  the  first  part  of  the  stroke  of  the  triple-valve  piston,  b 
fore  any  communication  between  the  auxiliary  reservoir  a 
brake  cylinder  is  established.  The  train  pipe  is  thereby  vei 
the  atmosphere  upon  service  applications  as  well  as  upon  eme 
applications,  and  at  the  commencement  of  the  operation  of 
the  brakes. 

The  fifth  claim  has  as  a  constituent  a  vent  valve  which  is 
ated  by  the  final  movement  of  the  piston.  B,  when  apply! 
brakes."  As  has  been  said,  the  valve  in  the  mechanism  of 
fendants  is  not  operated  by  the  final  movement  of  the  piston 
piston  lettered  B  in  the  drawings  differs  so  materially  from  t 
ton  in  the  mechanism  of  the  defendants  that  the  latter  ha 
made  the  object  of  attack  in  the  second  patent  in  suit,  in  wh 
claims  were  obviously  prepared  for  that  express  purpose. 

The  second  patent  in  suit — No.  538,001 — is  not. infringed 
mechanism  of  the  defendants  unless  the  claims  are  given 
struction  not  warranted  by  the  specification.     The  applicati 
that  patent  was  pending  in  the  patent  office  when  the  def 
the  New  York  Air-Brake  Company  sent  to  the  complainant 
blue  prints  of  the  air  brake  which  it  was  about  to  manui 
and  was  manufacturing  when  this  suit  was  brought.    The 
the  pending  application  was  amended  by  inserting  six  new 
The  patent  is,  so  far  as  these  claims  are  concerned,  a  trant 
attempt  to  appropriate  a  combination  of  which  Mr.  Massey  ¥ 
inventor. 

The  valve  mechanism  described  io  th^  specification  is  sncj 
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adapted  to  be  used  in  conjonetion  ^nth  the  well-known  fonn  of  triple 
ralve  in  an  air  brake  as  an  anidUary  means  of  yenting  the  train  pipe 
into  the  brake  cylinder.  It  is  arranged  within  a  casing  of  the  brake 
cylinder,  and  is  actuated  by  the  triple  valye.  The  claims  cannot  be 
expanded  to  cover  inventions  not  suggested  by  the  speciflcation. 
The  Mil  is  dismissed,  with  costs. 


ST.  liOUIS  OAB-OOT7PLER  CO.  v.  NATIONAL  MAI^LBABLB 
0A6TIN€»  CO. 

(Circuit  Court  of  Appeals,  Sixtb  Circuit     March  8,  1898.) 

No.  52T. 

L  Patents — Coxbinations— Implication  as  to  Bleverts. 

Where  all  the  claims  are  for  comUnatlona  only,  this  implies  that  bH  the 
rest  is  old,  or,  at  least,  that  the  patentee  does  not  claim  the  elements  sep- 
arately. 

I.  Same— Subsequent  Patent— Psebdmi'tiok  op  Patentable  DirFBBSNOK. 
The  granting  of  a  subsequent  patent  for  a  similar  machine  or  device 
affords  a  presumption  of  a  patentaUe  difference  between  the  two. 
8.  Same— Patentability  of  Combination. 

To  soataln  a  patent  for  a  combination  each  element  of  which  is  old,  con- 
sidered separately,  there  must  be  some  perallar  combination  of  these  de- 
ments, producing  new  and  useful  resulis. 
4  Bake— Automatio  Cab  Couflbss. 

The  Lorraine  and  Aubln  reissue,  No.  10,941  (original,  No.  869,196),  for  an 
automatic  car  coupler,  which  is  intended  as  an  improvement  on  couplers  of 
the  .Tanney  or  Master  Ces  Builders'  type.  Is  only  sustalnalde.  If  at  all,  by 
confining  it  to  the  precise  form  shown  in  the  spedflcatlcms  and  delineated 
In  the  drawlngB,  and  Is  not  infringed  by  a  coupler  made  in  accordance  with 
die  Tower  patent,  No.  641,446.     81  Fed.  706,  afUrmed. 

Appeal  from  the  Circnit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohia 

The  comidainant  below  and  appellant  here  is  engaged  In  the  manufacture 
and  sale  of  an  automatic  car 'coupler,  generally  known  as  the  "St  Louis  Coup- 
ler," and  made  under  and  in  accordance  with  reissoed  patent  No.  10,941,  dated 
June  26,  1888.  The  original  patent  was  No.  369,106,  dated  August  30,  1887. 
Both  the  original  and  reissue  were  to  Madison  J.  Lorraine  and  Charles  T.  Aubln. 
The  object  of  the  bill  was  to  restrain  an  alleged  infringement  of  said  reissued 
patent  by  the  defendant  company,  which  is  engaged  in  the  manufacture  and 
sale  of  a  rival  car  coupler,  under  a  patent  to  C.  A.  Tower  of  June  18,  1886, 
and  numbered  641,446.  This  patent  is  for  an  Improvement  on  the  patent 
issued  to  the  same  patentee,  June  5,  1884,  and  that  was  an  improvement  on 
tlie  patent  issued  to  the  same  patentee,  October  24,  1893,  No.  607,611.  Upon 
a  final  hearing,  before  Taft  circuit  Judge,  the  bill  of  complainant  Was  dismissed, 
apon  the  ground  that  the  Tower  device  did  not  infringe  the  Lorraine  and  Aubln 
patent.  The  oplnitm  of  the  circuit  court  is  reported  in  81  Fed.  706.  The  de- 
fenses were  noninfringement  iuTalldlty  of  patent  for  want  of  novelty  and 
patentable  invention,  and  that  the  reissued  patent  is  void  for  unlawful  exten- 
sions of  the  claims  of  the  original  patent 

The  character  of  the  reissued  patent  to  Lorraine  and  Aubin  la  thus  stated 
In  the  spedflcationi:  "Our  invention  relates  to  that  class  of  car  couplings 
Icnown  as  'vertical  plane,'  and  having  a  pivoted  outwardly  opening  coupling 
bead  or  clntdi  and  an  extended  arm  or  buffer.  The  object  of  our  Invention 
is  to  provide  a  vertical  plane  ooiq>ling  free  from  complicated  parts,  loclclng  by 
tmeans  of  a  simple  automatic  gravity  pin,  requiring  no  adjusting  and  made 
In  one  piece;  to  provide  a  vertical  plane  coupliug  in  which,  when  a  coupliug- 
bead  Is  unlocked  and  released,  said  coupling-bead,  by  reason  of  Its  own  weight 
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win  turn  ontwardly  and  open,  and  thns  antomatlcally  set  Itself  In  posi 
effect  a  coapling  with  a  similar  opposing  coopllng-head,  which  may  be 
open  or  closed;  to  provide  an  improved  and  simplilied  means  of  settli 
to  couple;  to  so  construct  and  arrange  tlie  coupUng-hcad  that  It  will 
usually  strong,  and  to  make  a  coupling  that  will  perform  the  work  un 
circumstances,  as  weH  on  the  sharpest  curves  as  on  a  tangent,  and  wj 
greatest  variations  In  height  of  the  opposing  parts.— In  fact,  to  provide 
coupling  that  will  be  simple  In  construction,  automatic  In  action,  and  fre 
springs  and  superfluous  and  loose  parts,  that  will  combine  strength  anc 
blUty  with  simplicity  and  perfection  of  action." 

For  further  illustration,  we  here  set  ont  Figs.  1,  2.  S,  5.  9,  and  10,  sh( 
the  drawings  of  the  patent.  The  drawings  show  but  one  form  and  ai 
ment  of  a  vertical  plane  coupler,  and  the  specificationB  describe  only  thai 
and  do  not  suggest  any  modlUcatlon: 


Pig.  1  U  a  plan  of  draw-head,  witb  oonpltaig-head— aometlmes  called  a 
kle"— attached  and  closed.  Fig.  2  la  a  {dan  of  coupling-head  detacbec 
draw-bead. 


nsjt 


ric^ 


W 


Fig.  8  la  a  horizontal  section,  showing  lower  half  of  diaw-bead  tc 
from  coupling  knuckle.    Fig  S  Is  a  side  view  of  locking  pin. 
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Fig.  9  Is  a  side  view  of  two  draw-bead:!,  with  coupling-beads  attached,  about 
TO  make  a  coupling,  with  the  left-band  coupling-bead  dosed  up  and  locked, 
and  showing  vertical  longitudinal  section  of  draw-bead  through  line  Xo,  !'■>,  of 
Fig.  10. 

nsus  _r_ 


Pig.  10  to  a  horizontal  longitudinal  section  of  two  opposing  draw-beads,  with 
coupling-beads  attached,  about  to  make  a  coupling,  with  left-band  coupling- 
head  unlocked  and  open,  and  the  right-band  coupling-head  closed  and  locked. 
The  same  letters  of  reference  refer,  to  the  same  parts  throughout. 

In  Fig.  10,  J  is  the  draw-bar;  R  Is  the  drnw-head;  B  is  the  buffer;  A  Is  the 
cotipUng-head,  which  is  pivoted  at  Its  center  to  the  draw-head,  and  which, 
viewed  in  position  shown  in  Fig.  2  (which  shows  the  knuckle  of  Fig.  10),  has 
a  general  U  shape;  E  is  pin  that  pivots  coupling-bead  to  draw-head;  Ai  Is  the 
outer  arm  or  clutch  of  TJ -shaped  coupling-bead;  L  is  rearward  arm  of  U-shaped 
coiqriiog-bead;  H  is  locking  pin  (said  locking  pin  can  be  either  oblong,  round. 
or  square);  •  *  •  F  is  hole  In  top  of  draw-head  for  receptioa  of  locking  pin 
(this  Is  not  shown  In  Fig.  10,  but  Is  in  Fig.  1);  F*  Is  hole  which  perforates 
inner  arm  of  conpllng-head  for  purpose  of  receiving  locking  pin,  and  F*  is  a 
hole  In  bottom  of  draw-head  for  same  purpose;  G  Is  groove  In  Inner  arm  of 
coupling-head  for  guiding  locking  pin  as  bole  Fi  moves  from  or  towards  It;  S 
is  recess  In  arm,  L,  made  to  receive  rib,  Si,  which  Is  cast  to  side  of  draw-head. 

The  outer  or  hook  arm  of  the  coupling-head  Is  divided  so  as  to  receive  a 
link  when  coupling  with  common  draw-head.  The  operation  of  this  coupler,  as 
described  in  the  pateut.  Is  as  fellows:  "Should  the  two  similarly  constructed 
draw-heads  approach  each  other  in  the  position  shown  in  Figs.  9  and  10,  the 
arm,  A»,  of  the  closed  coupling-head,  encounters  the  point  of  the  ai-m,  L,  of 
the  open  coupling-head,  turning  It  partly  inward,  when  the  point  of  the  arm, 
A»,  of  the  open  coupling-head,  then  encounters  the  concave  face  of  the  buffer- 
arm,  B,  which  forces  It  completely  around  to  the  limit  of  Its  Inward  movement. 
As  the  coupling-head  turns  Inwardly,  the  projecting  knob  or  pin,  Di,  being  at 
the  commencement  of  this  movement  at  the  top  of  the  Inclined  or  curved  groove, 
D,  the  upper  side  of  the  gi-oove  travels  up  and  across  the  pin,  Di,  and  by  this 
movement  raises  the  coupling-head  up  Into  a  space  left  at  the  top  to  allow  for 
this  upward  movement.  At  the  same  time  the  coupling-head  is  turning,  and 
raising  the  pin,  H,  which  rests  on  top  of  the  inner  arm,  L,  is  guided  in  the 
^Qlde   groove,  O,  towards  the  hole,  F,  and  when  it  is  over  said  hole  the  pin, 
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H,  taJiM  tbtongh  It  and  Into  the  hole,  F>,  and  thus  securely  holding  and 
Ing  tlw  conpllng-head.  The  rib,  Si,  flttiiig  Into  the  recess,  S,  la  intend 
give  the  conpUng-head  a  solid  bearing  against  draw-bead  when  the  oot 
head  la  locked  by  the  pin,  H.  For  uncoupling,  the  lever  arm.  X,  or  anj 
able  derlce,  is  used.  To  uncouple,  the  arm,  N,  Is  raised,  and  this  In 
through  the  chain,  M,  raises  the  pin,  H.  The  coupling-head  has  then  ni 
to  retain  and  support  It,  and  as  the  0{q)08ing  head  draws  away  from  it  t] 
tion  of  gravity  draws  the  coupling-head  down  Into  the  vacant  space  be: 
and  as  It  falls,  by  reason  of  the  top  of  the  groove,  D,  traveling  down  and 
the  knob  or  pin,  Di,  the  coupling-head  turns  and  opens  and  is  set  Into 
tion  for  another  coupling.  Should  both  heads  be  closed  when  desiring  to 
a  coupling,  the  pin,  H,  is  raised,  and  the  automatic  action  of  the  couplini 
Immediately  opens  and  turns  It  ready  for  coupllug.  After  the  coupllng-b 
open  the  pin,  H,  is  allowed  to  fall,  and  rests  (In  the  position  shown  in 
7  and  10)  in  the  groove  and  on  top  of  the  arm,  L,  of  the  coupling-head,  i 
It  be  necessary  to  set  not  to  couple,  the  lever  arm,  N,  is  raised  and  pus) 
pulled  on  top  of  the  block,  P  (Fig.  9),  and  as  this  keeps  the  pin,  H,  In  a 
position,  the  coupling-head  can  therefore  not  be  locked  and  a  coupling  ( 
be  effected.  It  Is  only  necessary  that  one  pin  be  operated  to  set  to  co«i 
uncouple,  or  set  not  to  couple." 

The  claims  of  the  patent  said  to  be  Infringed  are  the  1st,  2d,  3d,  6th,  7tl 
10th,  11th,  12th,  18th,  19th,  and  20th,  and  are  as  follows:  "(1)  The  cor 
tion  of  the  d  -shaped  coupling-head  pivoted  at  its  center,  the  draw-heac 
the  automatic  locking  pin,  for  the  purposes  set  forth.  (2)  The  corabinat 
the  D  -shaped  coupllng-liead,  the  draw-head,  the  pivot,  E,  the  inclined  (or  c 
groove,  D,  and  the  knob  or  pin,  Di,  for  the  purpose  of  making  an  antoma 
opening  conpllng-head.  (3)  The  cmnblnatlon  of  the  r>  -shaped  coupllng-hea 
groove,  G,  the  draw-head,  the  locking  pin  resting  on  top  of  the  arm,  L, 
the  coupling-head  Is  open,  and  falling  through  the  holes,  Fi  and  F*,  'Wh< 
coupling-head  Is  closed,  and  tlie  lever  arm  and  chain,  substaotlally  as  desct 
"(6)  The  combination  of  the  D -shaped  coupling-head  having  the  recess, 
locking  pin  engaged  with  the  rearward  arm  of  said  conpllng-head,  an 
draw-bead  having  the  rib.  Si,  which  fits  In  the  recess,  S,  only  whe 
coufrilng-head  is  closed  for  making  the  coupling-head  firm  and  secure 
locked.  (7^  The  combination  of  a  coupling-head  turning  laterally  on  its 
and  having  an  external  arm  extended  to  engage  witli  and  giip  a  like  feUo' 
a  rearward  arm  intended  to  engage  with  some  locking  mechanism,  with  a 
head  carrying  a  common  gravity  vertically  ihoving  lockhig  pin,  said  antoj 
ally  locking  phi  riding  directly  upon  such  rearward  arm  wheu  opened 
locking  such  Inner  arm  by  dropping  through  a  hole  perforated  in  the  Inne 
of  the  coupling-head,  substantially  as  described.  (8)  The  combination  o 
similarly  constructed  draw-heads  having  3  -shaped  pivoted  automatically 
ing  coupling-heads  and  the  automatic  locking  pins,  substantially  as  de.scrib« 
the  purpose  of  .making  an  automatic  coupling."  "(10)  The  combination 
coupling-bead,  the  draw-head,  the  groove,  G,  the  locking  pin  resting  on  t 
the  arm,  L,  when  the  coupling-head  is  open,  and  falling  through  the  bolt 
and  F3,  when  the  coupling-head  Is  closed,  and  the  lever  arm  and  chain,  sul 
tially  as  described.  (11)  The  combination  of  the  draw-head,  the  pivoted 
ling-head,  and  the  locking  pin,  said  locking  pin  resting  upon  the  Innei 
of  the  coupling-head  when  the  coupllug-uead  Is  opened  and  riding  upoi 
inner  arm  when  the  coupling-hend  Is  turned  to  be  dosed,  and  said  ianei 
being  grooved  to  receive  and  guide  the  locking  pin.  (12)  The  combinatl 
the  draw-head,  the  pivoted  ccupliug-head,  and  the  locking  pin,  said  locklc 
workhig  vertically  In  a  perforation  In  the  draw-head  and  resting  directly 
the  Inner  arm  of  the  coupling-head  when  the  coupling-bead  Is  opened, 
directly  upon  said  inner  arm  when  the  coupling-head  is  turned  to  be  clos»1 
dropping  through  said  Inner  arm  to  secure  said  coupling-head  wheu  cji 
"(IS)  The  combination  of  the  draw-head,  the  pivoted  coupling-head,  and  th( 
tlcally  moving  locking  pin,  the  inner  arm  of  said  cuupling-head,  whei 
coupling-head  Is  closed,  being  held  by  said  pin,  and  also  interlocked  wit 
draw-head  at  a  point  between  the  location  of  said  lucking  pin  and  the  cou 
head  pivot,  for  the  purpose  described.  (10)  The  combinatkn  of  a  coupling 
turning  laterally  upon  its  pivot,  and  having  an  uxterniU  arm  intended  to  ci 
with  and  grip  a  like  fellow,  and  an  inner  arm  Intended  to  engage  with 
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locking  mechanism,  with  a  draw-head  oarrjlog  a  common  gravity  rertlcally 
moving  locking  pin  riding  directly  and  solely  upon  TOcb  Inner  arm  when  the 
ccnipUng-taead  is -open  and  dropping  to  lock  it  when  closed,  sabstantially  as  de- 
scribed. (20)  The  combination  of  two  similarly  constructed  draw-beads  having 
pivoted  automatically  opening  coupling-heads  and  the  automatic  gravity  locking 
pins,  substantially  aa  described." 

In  the  original  patent  the  coupling-head  waa  described  aa  follows:  "A  is  the 
coupling-head,  which  Is  pivoted  at  its  center  to  the  draw-head  (said  center  being 
In  direct  line  with  prolongation  of  radius,  a,  b,  of  circle,  a,  b,  c,  and  said  radios 
being  at  rlg^t  angle  to  the  line  of  the  draft),  and  which,  viewed  In  position 
shown  in  Fig,  2,  has  a  general  'o  shape."  The  clause  In  parentheses  Is  omitted 
in  the  telsaue.  The  first  eight  claims  of  the  reissued  patent  are  substantially 
the  samt  as  those  of  the  original  patent.  The  remaining  claims  are  not  con- 
tained In  the  original  patent. 

The  Tower  device  bears  a  very  close  general  resemblance  t»  that  of  Lorraine 
and  Anbin.    Flf.  1  of  tba  Tower  patent  is  this: 


{ 


Thia  flgnre  tt  a  plan  view,  abowmg  two  coupler-heads,  tme  dosed  and  the 
«tlier  open,  about  to  close.  Flga.  4  and  6,  set  out  below,  snow  the  Tower  locking 
^evloe^— Fig.  4  when  the  coupling-head  la  dosed,  and  Fig.  5  when  open: 
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Tbe  draw-head  la  Identical  with  that  of  the  complainant's  device.    The  opera- 
tion of  this  device  Is  thns  described  In  tbe  opinion  of  the  circuit  court:     "In 
one  of  the  pronKs  swioKS  the  coupling-head,  and  the  other  prong  Is  used  as 
a  huffei:  bar.     The  knuckle  or  coupling-head  Is  formed  with  an  outer  arm,  b, 
and  an  inner  (and  preferably  longer)  arm,  or  tall,  c,  which  project  substantiaU; 
at  right  angles  to  eadb  other,  and  tbe  rear  side  of  tlie  tail  is  formed  Into  a 
book,  d.     In  order  to  hold  tbe  knuckle  in  locked  position  (the  position  sbotra 
in  Fig.  4,  and  at  B,  in  Fig.  1),  an  angled  locking  and  opening  piece  la  set  within 
tbe  coupler  head,  and  shown  most  clearly  in  Fig.  4  and  Fig.  5.    Tbe  upper  and 
transversely  extending  member,  or  arm.  e,  of  this  angled  piece,  reaches  over  tl>e 
tail  of  the  knuckle.    Its  dependent  block  or  head,  T,  Is  ad-tpted  to  fit  in  front  of 
and  to  lock  tbe  knuckle  when  in  dosed  position,  and  its  dependent  arm,  f,  which 
extends  downwardly  at  tbe  rear  of  the  knuckle;  and  Is  substantially  upright 
when  the  knuckle  Is  In  locked  positiou.  pa.sses  through  a  guide  hole,  g,  in  the  floor 
of  the  coupler.    When  the  luiuckle  Is  locked,  tbe  bead,  7,  of  the  angled  piece, 
fits  between  tbe  front  .side  of  the  knuckle  tall  and  the  shoulder,  ta,  on   tbe 
coupler-head;  but  when  the  brakeman  raises  the  angled  piece  by  a  link,  or  lifting 
rod,  8,  it  is  raised  above  the  knuckle,  and  out  of  its  path  of  motion.    Tbe  notch, 
i,  on  tbe  upward  side  of  its  meml>er,  e,  engages  a  projecting  rib  or  shoulder,  9. 
on  the  coupler-bead,  which  shoulder  acts  as  a  fulcrum  upon  which  tbe  arm,  f. 
acquires  a  radial  motion  against  tbe  rear  side  of  the  tall  of  tbe  knuckle,  moving 
It  outwardly  into  tbe  open  space.    The  end  of  tbe  arm,  f,  will  then  droiv  npoD 
and  be  supported  by  the  bottom  or  floor  of  tbe  draw-head  until  tbe  knuckle  tail 
swung  back  and  tbe  operation  of  locking  again  succeeds.     In  this  operation  the 
rear  side  of  the  knuckle  tall  engages  tbe  arm,  f,  and  moves  tbe  angled  piece  so-  as 
to  carry  the  arm  back  into  a  vertical  position  until  its  lower  end  comes   Into 
register  with  tbe  bole,  g^  and  then  the  angled  piece  will  drop  by  gravity.  Its 
arm,   f,   entering  the  bole,  and   its   head,   7,  adjusting   Itself   in   front  of    tbe 
knuckle  tall,  and  locking  the  knuckle.    As  a  security  a^nst  the  Jumping  of  the 
locking  piece  the  opposite  sides  of  tbe  head,  7,  are  not  in  parallel  vertical  planes, 
but  wltb  downward  divergent  surfaces."    SI  Fed.  Rep.  712. 
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John  W.  Munday,  Edmnnd  Adcock,  and  Henry  M.  Post,  for  appel- 
lant. 
M.  R  Pbilipp,  T.  W.  Bakewell,  and  E.  A.  Angell,  for  apx>ellee. 

Before  LURTON,  Circait  Judge,  and  SEVERENS  and  CLARK, 
District  Judges. 


LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

The  whole  subject  of  car  couplers  has  long  been  a  fruitful  field 
of  invention,  and  no  less  than  6,500  patents  have  been  issued  for 
improvements  in  this  single  device.  The  particular  type  of  coupler 
to  which  both  those  in  contest  belong  is  that  established  by  the 
automatic  vertical  plane  coupler  patented  to  Eli  H.  Janney,  April 
29,  187.3,  No.  138.405.  This  was  followed  by  patent  No.  156,024 
of  October  20, 1874,  to  the  same  patentee,  for  an  improvement  upon 
his  original  device,  and  another  in  1879,  and  still  another  in  1882, 
and  on  April  2,  1878,  by  a  reissue  of  ^is  original  patent,  being  re- 
issue No.  8,153. 

The  narrowness  of  the  field  for  further  invention  in  couplers  of 
the  type  now  in  question  will  not  escape  observation  if  we  exam- 
ine the  devices  covered  by  Janney's  patents.  For  this  purpose  we 
reproduce  Figs.  1  and  4  from  the  drawings  of  the  patent  to  Janney 
of  April  29, 1873: 


ru,r 


^Pv9 
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Fig.  1  represents  a  top  plan  view  of  two  opposing  couplers  about 
to  make  a  coupling,  one  open,  the  other  closed.  Fig.  4  is  a  trans- 
verse sectional  elevation,  showing  the  tail  of  the  coupler-head  locked 
within  the  recess  of  tfee  draw-head. 

It  will  be  seen  that  this  device  presents  the  forked  draw-head, 
which  is  one  element  in  each  of  the  claims  of  the  Lorraine  and 
Aabin  patent  here  involved.  One  arm  of  this  draw-head  acts  .as 
a  buffer,  and  also  as  a  guard  to  prevent  uncoupling  from  lateral 
motion  of  the  cars;  to  the  other  a  coupling-head  or  knuckle  is  piv- 
oted "Which  swings  horizontally  on  the  pivot  in  opening  or  closing 
to  coaple  or  uncouple,  with  a  twin  knuckle  upon  an  opposing  draw- 
head.  The  draw-head  and  coupling-head  of  Janney's  improvement 
of  1879  Ib  shown  by  Figs.  1  and  2,  from  the  drawings  of  patent  No. 
212,703: 
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The  form  reached  by  hia  improvements  patented  February  21, 
1882,  No.  254,093,  iB  shown  by  Figs.  1, 3,  and  6  of  the  drawings: 


m  ^.  1. 


This  coupler  is  similar  in  construction  to  those  of  Janney's  prior 
patents,  with  the  exception  that  it  has  an  automatic  vertically  mor- 
ing  gravity  locking  pin.  It  is  guided  in  holes  at  the  top  and  bot- 
tom walls  of  the  draw-head,  and  moves  freely  in  a  vertical  directioii. 
The  locking  device  in  all  the  Jannej  patents,  prior  to  1882,  is  a 
spring  latch  engaging  the  tail  or  inner  arm  of  the  coupler-head. 
But  this  patent  of  February  21,  1882,  is  for  a  locking  device  which 
consists  in  a  locking  pin  provided  with  an  inclined  face  and  a  shoul- 
der for  holding  the  pin  in  a  raised  position.  This  pin  extends 
downward  through  a  hole  in  the  top  of  the  draw-head,  and  drops 
behind  the  inner  arm  of  the  knuckle-head  when  open,  and  in  front 
of  it  when  closed,  the  inner  arm  of  the  knuckle  being  also  provid»^ 
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with  a  double  inclined  face  bo  as  to  push  the  pin  ap  until  the 
knnckle  passes  under,  which  then  drops  by  gravity  in  front  of  the 
inner  arm,  and  thus  holds  it  in  a  locked  position. 

In  Figs.  3  and  6,  shown  above,  this  locking  pin  is  shown  with 
B  spring,  b*,  but  it  is  intended  to  be  used,  and  is  used,  without  such 
spring,  the  specification  stating,  "It  may  be  provided  with  a  spring." 

In  1887  the  Master  Oar  Builders'  Associatipn  adopted  a  Btandfu?d 
shape  of  a  vertical  plane  coupler,  which  was  substantially  that  of 
the  Janney  conpler,  and  fixed  upon  gauges  to  decide  the  limits  al- 
lowed in  variation  of  sizes.  These  gauges  fix  the  dimensions  of  the 
conpler-head  or  knuckle,  and  the  size  and  contour  of  space  between 
knnckle  and  draw-bar.  The  size  and  shape  of  the  tail  of  knnckle, 
method  of  locking,  point  of  pivoting  knnckle-head,  and  location  of 
loi^ing  pin,  were  1^  to  discretion  of  the  respective  mtuiufacturers 
of  conpl^ns.  Gonplera  bnilt  on  these  lines  are  known  as  couplers 
of  the  M.  G.  B.  type,  and  to  this  type  both  the  contending  couplers 
belong.  It  follows,  from  what  has  already  been  said,  that  couplers 
of  the  class  to  which  the  Lorraine  and  Anbin  device  belong  were 
old,  and  that  the  most  which  can  be  said  for  the  patent  in  suit 
is  tiiat  it  is  for  an  improvement  upon  other  automatic  gravity  lock- 
ing couplers,  accomplishing  the  same  general  result,  in  much  the 
same  way. 

In  summing  up  the  argument  for  the  patent  in  suit,  counsel  for 
appellant  in  tiieir  brief  say: 

T«RalDe  and  AnUa  were  the  flrat  to  embody  in  a  single  coapler  all  fbe  ad- 
vantages, wltbont  any  of  the  disadvantages,  of  the  couplers  of  the  old  art." 
"This  [say  appellant's  counsel]  they  accomplish  by  a  new  combination  of  old 
parts.  And  they  were  enabled  to  produce  this  new  combination  by  reason  of 
having  Invented  a  slni^  new  part,— the  centrally  pivoted  3  -shaped  knuckle,— 
which  was  the  key  to  the  stdntlon,  and  enabled  the  parts  to  go  together  in  such 
manner  that  all  of  the  numerons  desirable  results  or  features  of  advantage 
eoidd  be  embodied  without  Interference  with  each  other." 

Oontinning,  they  say: 

"The  primary  combination  to  which  all  of  this  is  due,  and  whldi  Is  Included 
In  all  the  claims  of  the  patent,  consists  in  the  union  of  the  following  parts  in  a 
sing-ie  coupler:  (1)  The  Master  Car  Builders'  forked  draw-head;  (2)  The  cen- 
trally pivoted  D  -shaped  knuckle;  (3)  The  pivot  pin;  (4)  The  automatic,  riding, 
gravity  actuated  locldng  pin." 

In  respect  to  the  defendant's  conpler,  the  same  counsel,  in  conclu- 
sion, say  that  "it  embodies  this  primary  combination  and  in  its 
mode  of  operatiMa,  and  produces  all  of  its  results  and  embodies  all 
of  its  advantages,  and  is  therefore  an  infringement  of  the  principal 
claims  of  the  patent  in  suit." 

It  must  be  conceded  that,  if  the  patent  in  suit  is  such  as  to  en- 
title it  to  a  liberal  construction  and  a  broad  application  of  the  rule 
as  to  eqnivaloitB,  the  device  of  the  defendant  company  is  an  an- 
blnshing  infringement.  But  this  was  not  the  view  entertained 
by  the  learned  trial  judge,  who,  after  an  elaborate  review  of  the 
prior  art,  reached  the  conclusion  that  the  patent  to  Lorraine  and 
Anbin  conld  only  be  sustained  by  confining  it  to  the  precise  form 
shown  in  the  specifications  and  delineated  in  the  drawings  of  the 
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patent,  and  that  when  thus  limited  the  Tower  deyfce  did  i 
fringe. 

This  claim  to  the  "centrally  pivoted  3  -shaped  knuckle,' 
"new  part"  "invented"  by  Lorraine  and  Aubin,  is  not  the  i 
of  any  separate  or  distinct  claim  of  the  patent.  The  knuc 
scribed  is  only  claimed  as  one  element  in  a  combination,  a 
combination  is  not  infringed  unless  all  of  the  elements 
combination  are  found  in  the  infringing  device.  The  in\ 
claimed  by  the  patentees  is  the  combination  of  the  element 
tioned  in  the  several  claims  of  the  patent  This  implies  that 
rest  is  old,  or,  at  least,  that  the  patentee  does  not,  so  far 
patent  is  concerned,  claim  the  elements  separately.  The 
Planter  Patent,  23  Wall.  181-224. 

Bnt  it  cannot  be  admitted  that  as -shaped  knuckle  is  ne 
this  particular  shape  or  form  of  the  coupling-head  be  regar 
a  limitation  and  as  differentiating  this  element  from  the  L- 
knuckle  of  Janney,  or  the  S-sbaped  knuckle  of  Tower  or  IK 
it  is  not  to  be  distinguished  in  form  from  the  coupling-head 
patent  to  Hien  of  July  26,  1881,  No.  244,724,  nor  Fergnsc 
.361,867,  nor  from  the  same  element  in  the  Kling  patent  oi 
12,  1887,  No.  361,165,  which  issued  npon  an  application  p 
the  application  of  Lorraine  and  Aubin.  For  the  purpose  oi 
ing  this  conformity  in  form  or  shape  of  the  prior  coupling  ki 
of  the  old  art,  we  here  set  out  Figs.  2  and  3  of  the  drawings 
patent  to  Hien  for  an  automatic  car  coupler: 


FIG. 2. 


riG.a. 


r 


We  also  show  below  Figs.  1  and  2  from  the  drawings  of  ti 
ent  to  Kling.  Kling  calls  this  knuckle  a  conpling-hook,  a 
scribes  it  as  "my  improved  conpling-hook,  I,"  which  he  sayt 
general  form  similar  to  the  ordinary  ones  in  presmt  use, 
provided  with  the  hinge  arm,  i,  and  front  vertical  position  01 
i,  which  is  adapted  to  engage  with  the  head  of  a  similar  h 
couple  them  as  usual." 
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The  patent  to  Wineman  of  January  29,  1884,  No.  292,724,  also 
ahowB  this  same  =>  -shaped  coupling  knuckle.  _  We  here  set  out  Fig. 
1  from  the  drawings  of  that  patent : 
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Bat  appellant  says  that  these  knuckles  from  the  old  art 
shaped,  are  not  centrally  pivoted,  and  therefore  do  not  ans 
this  element  in  the  device  in  suit.  The  expert  of  appellas 
that  by  "centrally  pivoted"  is  meant  a  knuckle  pivoted  oppoa 
gap  between  the  arms  of  the  knuckle.  In  the  original  pa1 
which  the  patent  in  suit  was  a  reissue,  the  coupling-head  ^ 
scribed  as  "pivoted  at  its  center  to  the  draw-head  [said  cen 
ing  in  direct  line  with  prolongation  of  radius,  a,  b,  of  di 
b,  c,  and  said  radius  being  at  right  angles  to  the  line  of  the 
••  •  •"  The  words  in  brackets  are  omitted  from  the  reissi 
the  drawings  of  the  original  show  the  point  of  pivoting  as  do 
in  the  original.  This  drawing  has  been  heretofore  set  out 
fact  will  become  important  if  it  shall  be  found  that  the  ( 
pivoting  of  this  3  -shaped  knuckle  should  be  treated  as  a  lim 
of  the  patent  in  suit.  But  in  the  Kling  patent,  as  is  seen 
inspection  of  Fig.  2  of  that  patent  shown  above,  and  in  Fe 
by  Fig.  14,  the  knuckle  is  not  only  13  -shaped  but  centrally  j 
The  most  that  can  be  said  of  the  patent  in  suit  is  that  11 
improvement  npon  the  Janney.  The  Janney  has  the  bifi 
draw-head,  the  rotary  coupling-head,  and  is  locked  by  a  pin 
drops  by  gravity.  The  inner  arm  of  the  conpling-head, 
the  "tail,"  when  uncoupled,  projects  oat  into  the  cavity  betw< 
arms  of  the  draw-head,  so  as  to  be  struck  by  the  couplfng-b 
an  opposing  coupler.  Thus,  the  Janney,  itself  a  combinati 
complishes  the  same  result  in  substantially  the  same  way. 
unlocking  devices  are  not  here  involved,  and  for  the  pre8( 
shall  not  refer  to  them. 

Now,  in  what  respect  is  the  device  in  suit  to  be  differei 
from  the  improved  Janney  coupler?  The  great  object  in 
ing  an  automatic  coupler  was  to  avoid  the  necessity  of  havi 
trainmen  go  in  between  the  cars,  and  with  their  hands  gui 
link  and  drop  the  pin,  a  necessity  which  existed  under  ( 
method  of  coupling  with  link  and  pin,  and  led  to  great  desti 
of  life  and  limb.  So  great  has  been  the  danger  attendan 
the  old  link  and  pin  methods  of  coupling  that  congress,  ii 
enacted  that  after  January  1,  1898,  it  should  be  unlawful  U 
mon  carriers  engaged  in  interstate  traffic  to  permit  to  be 
or  used  on  their  lines  any  car  used  in  interstate  traffic  "not 
ped  with  couplers  coupling  automatically  by  impact,  and 
cannot  be  uncoupled  without  the  necessity  of  men  going  b 
the  ends  of  the  cars."  That  a  coupling  by  impact  could  Ix 
automatically  by  the  Janney  device  is  clear.  His  method  of  v 
ling  differed  from  that  of  either  of  the  patents  in  suit.  Tha 
ation  under  his  patent  was  performed  by  a  movement  of  i 
placed  on  the  side  or  top  of  the  draw-head,  which  necessitate 
exposure  between  the  ends  of  the  cars  by  the  trainmen  manipi 
this  lever.  This  defect  led  to  many  attempts  to  improve 
mode  of  uncoupling  by  the  use  of  springs,  levers,  etc,  whi 
the  subject  of  several  patents  discussed  in  Coupler  Co.  v. 
70  Fed.  622,  and  Oould  Ck>upler  Co.  v.  Trojan  Car-Coupler 
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,  74  Fed.  794.  Tbough  defective  in  this  pactioular,  tl»e 
yices  have  nevertheless  come  into  most  extensive  use, 
large  number  of  patents  have  been  since  granted  cover- 
asms  which  are  supposed  to  be  improvementa  upon  them, 
ine  and  Aubin  were  granted  a  patent  for  their  combina- 
a  a  presumption  that  there  is  a  patentable  difference  be- 
r  device  and  those  of  Janney  or  any  of  the  many  improv- 
itaiued  patents  between  Janney  and  the  application  of 
nd  Aubin.  Boyd  v.  Tool  Co.,  158  U.  S.  260,  15  Sup.  Ct. 
the  same  presumption  exists  also  in  favor  of  the  Tower 

;  ourselves  for  the  present  to  the  first  claim  of  the  patent 
i  comparing  the  combination  there  claimed  of  the  bifur- 
r-head,  the  a -shaped  knuckle  centrally  pivoted,  and  the 

gravity  locking  pin,  we  find  in  Janney,  Hien,  Wineman,  ,..,« 

Kling,  Dowling,  and  others  of  the  prior  art  the  same  ^C*. 

w-head  combined  with  same  form  of  coupling  knuckle  I3C2«» 

!orm  of  gravity  locking  device,  pei'forming  substantially  ^w7 

ns  of  the  combination  of  the  first  claim  of  the  patent  in  <•!! 

distinguish  them  from  the  device  of  complainant,  we  DK*"" 

into  its  claims  the  description  of  these  elements  found  in  HIO 

nations  and  drawings  of  its  patent.     When  we  do  so,  CI^ 

me  peculiarities  in  the  form  and  shape  of  the  knuckle, 
of  pivoting,  and  in  the  mechanism  of  the  locking  device,  ^^^ 

>ly  paralleled  in  any  one  of  these  devices  of  the  prior  ^^H  _^ 

I  each  element,  considered  separately,  is  found  in  some  ^^H  **•'! 

d  is  old.     Lorraine  and  Aubin  are  at  most  but  mere  im-  ^^H  p.... 

)n  Janney  and  upon  those  devices  which  were  confessedly  ^H  "r*;* 

ements  upon  Janney.     Unless,  therefore,  their  combina-  J  S:'!'' 

aimed  in  the  first  claim  of  their  patent,  shall  develop  1111) 

lination  some  peculiar  combination  of  old  elements  pro-  \T.  '** 

ae  new  and  useful  result,  their  patent  cannot  be  sus-  "1"«| 

ill.     The  knuckle  of  the  old  art  assumed  many  shapes.  •■^^l 

it  somewhat  resembles  an  L,  though  the  longer  limb  has 
iarities  of  form  distinguishing  it  from  the  letter  it  most 
In  others  of  the  old  art  this  knuckle  has  more  the 
n  8,  as  in  Dowling,  No.  379,888,  and  in  the  patent  to 
ier  which  the  alleged  infringing  device  is  made.  In 
,  as  in  Hien,  Ferguson,  Kling,  and  Wineman,  the  knuckle 
'al  3  shape. 

one  of  the  old  devices  the  shape  of  the  knuckle  is  made 
upon  the  function  it  performs  as  a  part  of  the  locking 
That  the  tail  should  be  long  enough  to  project  into 
of  the  draw-head  is  important  only  if  it  is  desirable  that 
uld  receive  a  blow  from  the  head  of  the  opposing  knuckle 
roper  rotation  and  the  necessary  engagement  of  the  tail 
g  pin.  In  Janney's  device  this  would  seem  to  be  neces- 
!  head  of  the  knuckle  when  open  is  so  presented  to  the 
ead  of  its  twin  as  that  closing  would  not  always  result 
upact     But  in  Hien,  Harrington,  Ferguson,  Wineman, 
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and  Dowling  the  head  of  the  oi>ened  knuckle  is  presented 
head  of  the  opposing  knuckle  at  snch  an  angle  as  that  i 
is  insured  without  regard  to  whether  the  tail  is  struck.  Ii 
last-mentioned  devices  the  projecting,  long,  inner  arm  was  th 
unnecessary,  and  might  be  omitted  without  interference  w 
other  functions  of  the  knuckle.  Still  another  matter  deter 
the  shape  and  form  of  the  knuckle  is  the  character  of  the  1 
device.  In  Janney  the  pin  is  arranged  to  drop  by  gravity  ii 
of  the  knuckle.  When  unlocked,  his  pin  is  behind  the  inn 
or  tail  of  the  knuckle.  To  raise  the  pin  and  pass  the  tail  ni 
the  face  of  both  the  pin  and  the  tail  of  the  knuckle  are  so  ii 
as  that  the  effect  of  the  blow  upon  the  front  of  the  tail  for< 
pin  up  and  the  tail  under  it,  so  that  by  crravity  the  pin  drops  i 
the  tail  aiid  holds  it  locked.  Lorraine  and  Aubin  adopted  a 
ent  mode  of  locking.  To  them  it  seemed  desirable  that  1 
should  ride  on  the  tail  of  the  knuckle  until  dropped  by  gravi 
a  hole  in  the  tail  and  thus  lock  it  in  position.  This  locking 
was,  however,  not  peculiar  to  Lorraine  and  Aubin.  A  lock 
vice  in  which  a  gravity  pin  is  carried  on  the  tail  of  the  b 
until  dropped  into  a  locking  posii  ion  is  seen  in  the  patent  to  I 
E.  Gray,  No.  261,702,  and  in  Dowling,  No.  379,888,  the  latt< 
being  of  the  Janney  type.  Thus,  if  a  gravity  pin  is  to  be  ( 
on  the  tail  of  the  knuckle,  the  latter  must  be  so  shaped  as  to  1 
a  surface  upon  which  it  may  ride.  In  Dowling,  the  pin  di 
front  of  the  tail,  as  in  Janney,  but  in  Lorraine  and  Aubin  ii 
through  a  hole  in  the  tail  and  a  corresponding  hole  in  the  t 
the  chamber  in  the  draw-head.  This  required,  therefore,  i 
breadth  of  tail  than  in  Dowling.  The  head  of  Dowling's  k 
swings  when  open  at  such  an  inclination  that  a  blow  thereo 
the  head  of  the  closed  opposing  knuckle  insures  rotation  i 
cures  locking.  His  tail  need  not,  therefore,  be  long  enough 
ject  into  the  space  between  the  arms  of  the  draw-head  to  be 
by  the  head  of  an  opposing  knuckle.  The  head  of  the  k 
of  the  patent  in  suit  is  not  so  pivoted  as  to  insure  rotation  ue 
conditions  when  struck  by  the  opposing  knuckle.  It  was 
fore  important  to  adopt  the  long  tail  of  Janney.  Thus  the  ch 
of  the  locking  device  adopted  by  Lorraine  and  Aubin  dete 
the  shape  of  his  knuckle  and  its  place  of  pivoting.  The  pa 
self  does  not  specifically  state  any  advantages  in  a  o  - 
knuckle,  except  as  they  are  implied  from  what  is  said  as 
advantages  of  a  central  pivoting.  Of  this  feature  of  the  pat 
specifications  say: 

"The  objpct  of  pivoting  tlie  conpling-hpnd  at  its  center  is  threefold; 
If  the  coiipIinK-head  was  othenvise  pivoted,  by  reason  of  Its  shape,  w 
coupled,  the  arm,  L,  of  the  unlocked  head  ■would  bind  with  arm  A»  of  it 
bor.  and  prevent  uncouplinf;  with  facility,  and  this  It  would  do  espec 
curveH;  second.  If  the  coupling-bead  were  pivoted  back  of  Its  center  o 
ann.  L,  it  would  then  be  necessary  to  open  both  heads  to  either  coupl' 
couple,  which  would  be  unneces-sary  and  faulty;  third,  If  the  coupIlDK-ti« 
pivoted  In  its  forward  arm,  A»,  when  the  coupling-head  was  entirely  o 
arm,  L,  would  then  come  entirely  without  the  draw-bead,  and  there  ■* 
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)port  the  looking  pin  In  a  ralse«  position,  and  It  would  accord- 
I  when  coupling  It  wonld  be  necessary  to  construct  some  mech- 
(natlcally  raise  said  locldng  pin,  which  would  be  complicated  and 

»» 

>sed  advantages  of  theo  -shaped  knuckle  centrally  piv- 
ed  by  M.  E.  Dayton,  an  expert  for  complainant,  supports 
on  we  reach  that  both  shape  and  point  of  pivoting  are 
IS  of  the  locking  mechanism  of  the  Lorraine  and  Aubin 
I.  Mr.  Dayton,  in  stating  the  advantages  of  the  peculiar 
Lorraine  and  Aubin  knuckle,  said: 

advantages  of  the  3  -sliaped  conpllng-hook  thus  mounted  in  the 

d  thus  combined  with  a  centrally  placed  locking  pin,  he  must,  ' 

^  be  a  very  poor  mechanic  to  whom  these  advantages  are  not 

the  described  and  obvious  operation.    The  primary  advantage  Is 
leg  of  the^-shaiXKl  cnupling-liook  svrings  far  enoiigh  forward  in  ....m. 

ng  its  front  edge  into  the  cavity  of  the  draw-head  and  Into  the  j-»U«. 

)roachiDg  coupiing-hook,  while,  at  the  same  time,  its  rear  edge  re-  .??' 

he  chamber  of  the  draw-head  In  position  to  act  as  a  support  for  the 
g  pin.  At  the  same  time,  also,  by  reason  of  the  changed  position 
1,  the  front  arm  of  the  coupllug-liook  is  opened  and  moved  laterally  "^-i 

admit  an  opposing  similar  hook,  which  is  closed.     Still  further.  :i*«I 

Qe,  the  whole  enlarged  and  changed  coupilng-hook  is  easily  embraced  'Hill 

ilts  of  the  tociosed  coupling-head.     Additionally,  the  added  leg  of  C3 

gives  the  3  shape  to  the  coupling-hook,  gives  a  rear  surface  to  v.,»* 

h  may  abut  broadly  against  a  transverse  rear  wall  of  the  chamber 
ead  to  give  great  strength  in  resistance  of  bumping  strain  sub- 
ne  with  the  front  arm  of  the  hook  against  which  such  strains  are  


53 


"< 


ickle  was  not  shaped  as  it  is,  and  rotated  from  its  center,  ^^H  CII'I 

t  perform  the  double  function  of  projecting  out  into  the  ^^  t'llj 

I  draw-head  to  be  struck  by  the  opposing  coupler  and  at  I  ""I'j 

me  support  the  pin  when  unlocked.     If  either  of  these  "y:». 

omitted,  and  some  other  locking  device  substituted,  as  *"V"f 

IP  the  advantage  of  the  projecting  tail  be  omitted,  as  in  •-  •' 

en  the  precise  central  pivoting  of  the  knuckle  is  of  no 
itage.  If  it  be  pivoted  far  enough  from  the  locking  de- 
ent  adverse  leverage,  there  is  no  mechanical  reason  for 
Ing  not  due  to  its  peculiar  shape  and  locking  device.  The 
orded  by  such  practical  men  as  compose  the  Master  Car 
isociation  is  of  great  weight;  and  it  is  in  evidence  that 
commended  that  the  point  of  pivoting  should  be  2^  inches 
a  prolonged  radius  at  right  angles  td  the  line  of  draft, 

which  tiie  gap  in  the  knuckle  should  form  a  part, 
that  the  rear  of  the  tail  has  a  bearing  against  the  rear 
Lamber  in  the  draw-head  is  not  mentioned  in  the  specifica- 

any  strength  in  resisting  buffing  blows  claimed  therein 
>f  such  abutment  It  is  doubtless  of  some  advantage  of 
r  indicated,  but  is  one  found  to  a  large  degree  in  the 
.  379,888.  The  abutment  of  Dowling's  S-shaped  knuckle 
rear  wall  of  the  recess  in  which  it  is  locked  is  shown  by 
he  drawings  of  that  patent  shown  below: 
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The  BpeciflcatlonB  of  that  patent  say:  "The  rear  wall  of  this  re* 
oesB  cnrveB  forward,  and  its  outer  or  marginal  portion,  E,  extends  to 
the  lugs,  P  and  C,  and  forms  a  bearing  and  stop  for  the  claw,  N." 
The  tail  of  Bowling's  knuckle  does  not  project  transversely  across  the 
open  recess  of  the  draw-head  as  in  Lorraine  and  Aubin,  but,  if  it  did, 
we  should  then  have  a  z>  -shaped  luinckle  centrally  pivoted,  the  rear 
wall  of  the  chamber  serving  as  a  bearing  for  the  tail  of  the  knuckle. 
As  it  is,  the  buffing  strains  are  in  part  sustained  by  the  bearing  of  the 
short  tail  of  an  S-shaped  knuckle  against  the  rear  wall  of  the  dhamber 
in  draw-head.  But  this  advantage  of  a  parallel  sided  knuckle  having 
a  bearing  against  the  rear  wall  of  the  chamber  in  the  draw-head  is 
more  distinctly  seen  in  the  device  patented  to  P.  Hien,  No.  244,895, 
Figs.  2  and  3  of  which  have  been  shown  in  a  foi-mer  part  of  this 
opinion. 

We  reach  the  conclusion  from  these  considerationB,  based  upon  the 
histoiy  of  the  prior  art,  that  the  patent  in  suit  can  only  be  supported 
by  limiting  its  claims  to  the  precise  form  of  the  device  described  in 
the  specifications  and  delineated  in  the  drawings.  That  the  combina- 
tion has  some  merit  may  be  conceded,  but  it  is  a  merit  dependent 
upon  slight  changes  in  shape  and  form  of  old  elements,  thereby  en- 
abling the  patentees  to  combine  in  a  slightly  new  way  old  elements 
for  the  purpose  of  doing  substantially  what  they  had  been  doing  in 
the  old  art  These  changes  are  of  so  slight  a  character,  and  the 
improvement  by  the  new  combination  so  debatable,  that  if  any  liber- 
ality in  construction,  or  in  the  application  of  the  doctrine  of  equiva- 
lents, be  conceded  for  the  purpose  of  including  other  improvers  along 
the  same  lines  within  the  scope  of  this  patent,  it  will  have  the  nec- 
essary efTect  of  rendering  it  void  for  anticipation.  "That  which  in- 
fringes if  later,  anticipates  if  earlier."  The  invention  is  in  no  sense 
one  of  primary  character,  and  complainant  upon  this  ground  is  not 
entitled  to  that  range  of  equivalents  accorded  to  such  an  invention. 

In  McCormick  v.  Talcott,  20  How.  402-405,  the  court  said: 

"If  he  be  the  original  Inventor  ot  the  device  or  machine  called  the  'dlviJt  r.' 
he  will  have  a  right  to  treat  as  Infringers  all  who  make  dividers  operating  on  tli*» 
same  principle,  and  performing  the  same  functions,  by  analogous  mean?  or 
equivalent  combinations,  even  tliciugh  the  infringing  machine  may  be  an  improve- 
ment of  the  original,  and  patentable  as  such.  But  If  the  invention  claimed  be 
itself  but  au  Improvement  on  a  known  machine  by  a  more  ebange  of  form  or 
combination  of  parts,  the  patentee  cannot  treat  another  as  an  Infringer  who  has 
Improved  the  original  machine  by  use  of  a  different  form  or  combination  per- 
forming the  same  fanctloDB.    The  inventor  oft  the  llrst  Improvement  cannot 
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bine  of  eqahralents  to  snroraas  all  otber  lmprOT«inents  wbld)  aie 
tble  tnrasions  of  tlie  first" 

,  Manufacturing  Co.,  151  U.  a  207,  14  Sap.  C5t.  318,  JoB- 
for  the  court,  said:  "The  range  of  equivalents  depends 
ent  and  nature  <rf  the  inrention."  This  is  also  the  rule 
ih  courts  in  regard  to  mere  improvements.  In  Proctor  v. 
h.  Wv.  740,  Lord  .Justice  Cotton  said: 

;  Is  no  novelty  In  the  resuU,  and  where  the  machine  Is  not  a  ni'W 
Jim  Js  only  for  Improvements  in  a  known  machine  for  produchig 
;,  the  patentee  most  be  tied  down  .strictly  to  the  invention  whicti 
the  mode  which  he  points  out  of  Meeting  the  improTement" 

V.  Fitch,  121  U.  a  478-488,  7  Snp.  Ct  981,  the  court, 

an  invention  in  the  light  of  the  prior  art,  said:     "It  is 

es  of  improvements,  all  having  the  same  general  object 

;  and  that  in  construing  the  claims  of  his  patent  they 

tricted  to  the  precise  form  and  arrangement  of  parts 

his  specifications,  and  to  the  purpose  indicated  therein." 

.  Curtis,  31  U.  a  App.  123-158,  13  0.  C.  A.  494,  and  66 

s  court  had  occasion  to  consider  this  whole  qnestion  of 
equivalents  where  the  invention  was  but  a  mere  im- 

nd  reached  the  conclusion  in  that  case  that  the  inventor,  r— * 

pp  in  advance  was  a  slight  one,  must  be  held  rigidly  to  C3# 

)rm  of  the  device  he  tad  described  and  delineated. 

come  to  compare  the  complainant's  device  with  that 

jrdance  with  the  Tower  patent,  we  find  that,  although 

[las  the  forked  draw-head,  it  does  not  have  either  the 

uckle  centrally  pivoted,  nor  the  automatic  gravity  lock-  ^^ 

>rraine  and  Aubin.     Tlie  Tower  knuckle  has  the  shape  "^H  r'i*} 

is  not  centrally  pivoted,  though  nearly  so.     The  change  |  --I'C 

ot  merely  colorable,  for  it  in  shape  and  form  is  just  what  'v*  . 

sarily  be  in  order  to  perform  its  function  in  co-operation  '-v-I 

g  device  which  does  not  necessarily  ride  on  the  knuckle,  — '•;, 

ly  exceptionally  do  so.     If  the  tail  of  the  knuckle  was  •***••. 

ve  it  the  3  shape  of  complainant,  a  different  locking  de- 

s  necessary.     Shaped  as  it  is,  an  absolute  central  pivot- 

«9Sary  to'its  operation,  and  yet  it  is  pivoted  near  enough 
to  properly  rotate  the  knuckle  and  avoid  adverse  lever- 

eking  device  is  a  two-legged  pin  or  block.     The  shorter 

^avity  outside  the  tail,  and  holds  it  in  a  locked  positioa 

eg  rides  in  a  groove  in  the  floor  of  the  chamber  in  the 

When  the  device  is  locked,  this  long  leg  drops  behind 
through  a  hole  in  the  floor  of  the  draw-head.     When 

ised  by  the  action  of  trainmen  in  lifting  the  chain  at- 

)ng  leg  rides  under  the  tail  as  a  result  of  the  radial  mo- 
it  by  the  pull  of  the  brakeman  upon  it,  and  ejects  the 
chamber,  thrusting  it  out  into  the  opening  between  the 

raw-head,  in  position  to  be  struck  by  an  opposing  coupler 

,     The  complainant's  opening  is  the  result  of  the  force 

'hich  swings  the  tail  of  the  knuckle  down  an  inclined 
it  remains  open  until  closed  again  by  force.     Tiiis.  as 

►  circuit  judge,  is  an  automatic  opt;uing,  while  the  open- 
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mg  in  the  defendant's  coupler  is  the  result  of  the  raising  of  tl 
iug  block  through  the  interposition  of  a  trainman.  These  diflF 
between  the  two  devices  serve  to  distinguish  the  defendant'i 
anism  from  that  of  the  complainant's  quite  as  markedly  { 
plainant's  device  is  distinguished  from  the  old  art.  If  the 
patentable  difference  between  the  invention  of  Lorraine  and 
and  the  many  devices  prior  in  time  to  them  for  accomplish: 
same  result,  there  is  the  same  patentable  difference  between 
fendant's  coupler  and  that  of  complainant.  Both  are  m< 
provers.  The  field  was  a  jiarrow  one  for  either.  There  is  a 
to  distinguish  Tower  from  Lorraine  and  Aubin  as  there  was 
tinguish  the  latter  from  Janney,  Dowling.  Ferguson,  Wineman, 
and  others  who  have  traveled  over  the  same  field.  We  theref( 
dude,  that  although  an  S-shaped  knuckle,  not  centrally  pivc 
combination  with  a  gravity  pin  which  does  not  normally  ride 
tail  of  the  knuckle,  performs  substantially  the  same  functions 
knuckle  and  gravity  lock  of  the  patent  in  suit,  yet  this  fact 
enough  to  justify  us  in  finding  infringement  of  a  patent  so 
as  that  of  Lorraine  and  Aubin.  Unless  complainant  is  enti 
a  considerable  range  of  equivalents,  it  cannot  be  said  that 
ments  in  the  defendant's  combination  are  identical  with  those 
first  claim  of  the  patent  in  suit.  Such  a  range  of  equivah 
would  bring  the  defendant's  device  Within  the  scope  of  the  co; 
ant's  first  claim  would  invalidate  this  claim  upon  the  ground 
ticipation.  The  elements  included  in  the  first  claim  should 
read  into  each  of  the  other  claims  here  involved.  Two  of  1 
meats,  the  3  -shaped  knuckle  centrally  pivoted  and  the  grav 
riding  directly  on  the  tail  of  the  knuckle,  are  not  found  in 
fringing  device,  limited  as  we  have  limited  the  first  claim 
groove,  G,  and  the  recess,  S,  nor  the  shoulder,  S',  which  i 
ments  in  some  of  the  other  claims,  are  not  found  in  the  inf 
device,  nor  any  equivalent  for  them,  within  the  limited  ra 
equivalents  to  which  complainant  is  entitled. 

We  have  not  deemed  it  necessary  to  go  into  the  question  ra 
the  criticisms  made  upon  the  reissued  patent,  nor  have  we  de< 
at  all  important,  in  the  view  we  have  as  to  the  question 
fringement,  to  consider  the  effect  of  the  proceedings  in  the 
ofSce  as  limiting  the  claims  of  the  reissued  patent  The  de 
the  circuit  court  must  be  affirmed  upon  the  defense  of  nonii 
ment     We  express  no  opinion  as  to  the  validity  of  the  Tower 


CHRISTY  et  al.  ▼.  nTOEIA  PNEUM.\TIC  BICYCLE  SADDLE  CO. 

(Circuit  Court,  D.  Maryland.     June  13,  18U8.) 

1.  Patents— iNVENTtON— Bicycle  Saddi.r.<i. 

There  Is  no  Invention  In  constructing  a  bicycle  saddle  top  with 
walled  depressions,  adapted  to  receive  two  cushions  or  pads,  and  hd 
firmly  In  place. 
9l  Bamb— Evidence  of  PATENTAniLiTV— Lahoe  Sai.eh. 

Large  sales  and  increasing  popularity  cannot  be  accepted  as 
proofs  of  novelty  and  Invention  wliea  the  article,  as  made  and 
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t,  differs  widely  in  many  respects  from  tlie  article  sbown  in 

itions  and  corered  by  tlie  claims. 

LE  Saddles. 

ty  patent,  No.  532,444,  for  a  bicycle  saddle  having  a  solid  top 

il  walled  depressions  adapted  to  receive  and  bold  in  place  two 

pads,  is  void  for  want  of  invention. 

ait  in  equity  by  H.  A-  Christy  &  Co.  against  the  Hygeia 
icycle  Baddle  Company  (Walter  B.  Wentz,  receiver)  and 
neeringer  for  alleged  infringement  of  letters  patent  No. 
!d  January  15,  1893,  to  Uem^  A.  Christy,  for  a  bicycle 

)owell  (Benj.  Butterworth  .tnd  Wm.  A.  Bedding,  of  conn- 

lainants. 

Stewart,  Horace  Pettit,  and  Stinson  &  Williams,  for  de- 

District  Jadge.     The  defeoses  are  want  of  patentable  ^*3 

noninfringement     The  claims  of  the  patent  are  as  fol-  !^'** 

e  saddle  having  a  solid  top  provided  upon  its  upper  surface  *~-'1 

)r  sunken  portions  at  each  side  of  the  seat  portion,  constructed  Sitll 

hold  removable  pads;  said  recesses  being  formed  with  abrupt  ^Jlf 

to  prevent  the  pads  from  slipping,  substantially  as  described, 
addle  having  a  solid  top  provided  upon  It.s  upper  surface  with 
iken  portions  at  each  side  of  the  seat  portion,  constructed  to 
d  pads,  said  recesses  being  formed  with  abrupt  marginal  walls 

pads  from  slipping,  In  combination  with  pads  adapted  to  tit 
I  as  to  be  removably  retained  therein,  substantially  as  described, 
addle  having  a  solid  top  provided  upon  Its  upper  surface  with 
Iken  portions  at  each  side  of  the  seat  portion  constructed  to  re-  "^^  C'l'J 

1  removable  pads,  and  having  a  horn  portion  shortened  or  |  -*1*1i 

hat  It  will  not  project  between  the  legs  of  the  rider;   and  also  S*. 

ecessed  upon  its  upper  surface  centrally  of  said  born  portion.  .3"!*" 

LS  described."  "]"^ 

jnant  contends  that  claims  1  and  2  are  infringed.  Claim 
jntroversy,  for  the  rea.sou  thitt  in  the  defendanls"  saddle 
1  that  the  horn  is  not  truncated  or  shortened  up  so  as  not 
ween  the  legs  of  the  rider  as  call<  d  for  by  claim  .3.  Claim 
iddle  plate  made  witJi  sunken  recesses  on  each  side  of  the 
the  seat,  the  recesses  being  formed  with  abrupt  margiual 
ve  and  hold  removable  pads,  and  prevent  the  pads  from 
dm  2  is  for  the  same  device  in  combination  with  pads 
the  recesses  so  as  to  be  removably  retained  therein.  As  the 
addle  lias  the  removable  pads  fitted  into  the  recesses,  if 
ither  it  infringes  both  nlaima.  and,  so  far  as  this  case  is 
lims  1  and  2  may  be  considered  as  identical.  The  Christj- 
inufactured  by  the  complainant  and  known  to  the  trade, 
rent  in  some  of  its  features  from  the  saddle  described  in 
ion  and  the  drawings  of  the  patent,  so  that  the  question 
in  this  suit  turns,  not  upon  the  similiirity  of  the  defend 
0  that  made  by  the  complainant,  but  upon  the  validity  of 
the  patent  in  suit  and  the  infringement  of  those  trlaims 
by  the  specification.     The  prior  patents  put  in  evidence 
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show  that  there  was  nothing  new  in  anj  of  the  objects  which 
has  in  mind  to  accomplish.  Christy  states  that  liis  object  was  t 
the  discomfort  and  injury  which  bicycle  riders  enfifer  from  tl 
sure  of  the  saddle  upon  the  perinaenm,  and  from  the  rubbing 
legs  against  the  horn.  In  Hicks'  patent  for  a  cushion  seat  d 
particularly  for  bicycles,— No.  487,367,  October  11,  1892;— hi 
that  his  object  is  to  obtain  a  cushion  seat  that  will  adjust  itsel 
shape  of  the  rider,  and  at  the  same  time  pre\  ent  injurious  ] 
against  the  perinseum.  This  he  tried  to  accomplish  by  an  in 
cushion  with  a  covering  of  any  suitable  material  secured  in  any 
manner  to  a  base  of  some  inelastic  material,  preferably  of  W( 
the  cushion  to  be  formed  with  a  fissure  exten«^g  from  the  fro 
ward  to  any  desired  extent.     He  bays: 

"This  fissure  prevents  upward  pressure  on  the  perinsum  when  a  pc 
thereupon.  This  fissure  may  be  formed  by  securing  a  portion  of  tl 
the  cushion  Intermediate  the  sides  down  firmly  upon  the  lower  portion 
allowing  the  cushion  to  be  inflated  at  each  side  thereof,  lie  flss 
extend  only  part  way  toward  the  rear  of  the  cushion,  •  *  •  or  It  i 
to  the  rearward  limit  of  the  cushion,  dividing  it  into  two  separate  a 
bers.    •    •    •    Such  a  form  relieves  the  perinseum.    •    »    • " 

•  We  thus  have  in  the  Hicks  device  an  inelastic  base  upoi 
are  secured  two  cushions  to  support  the  ischial  tub^-ositief 
rider,  and  separated  along  the  center  line  of  the  seat  by  a 
space  which  relieves  the  perinseum  from  all  pressure.  This 
cisely  what  is  accomplished  by  the  two  separated  cushions 
with  the  space  between  them  shown  in  the  Christy  saddle  i 
ufactured  by  the  complainant.  In  the  English  patent  to  H 
No.  19,840  of  1893 — the  same  object  is  declared  to  be  the 
of  the  bicycle  saddle  there  described,  in  which  there  is  cut  o 
the  framework  of  the  saddle  the  portion  between  the  pointi 
the  ischial  tuberosities  are  to  rest,  or  a  depression  is  forme< 
frame  there,  so  as  to  leave  a  vacant  space  with  nothing  ( 
against  the  perinajum.  It  is  apparent,  therefore,  that  the  t 
iChristy  was  rightly  restricted  to  the  mechanical  device  by  ' 
saddle  having  two  separated  cushions  or  pads,  with  a  space  1 
them,  might  be  constructed;  his  invention,  as  claimed  by  hii 
patent,  being  solely  for  the  sunken  depressions  in  the  solid  sai 
so  formed  as  to  receive  the  cushions  or  pads,  and  prevent  the  pi 
ping.  It  is  conceded  that  if  cushions  or  pads  similar  to  tho» 
in  the  defendants'  saddle  are  fastened  to  the  top  of  a  sadd 
out  depressions,  there  is  no  infringement.  The  validity  of  1 
ent  then  dejtends  upon  whether,  in  view  of  the  state  of  tht 
required  invention  to  construct  a  saddle  top  with  vertical 
depressions  adapted  to  receive  the  two  cushions  and  hold  ( 
place.  It  is  certainly  a  case  in  which  all  that  is  new  in  the  i 
constniotion  is  not  very  distinguishable  from  mere  mechan 
provpment,  and  if  it  can  be  shown  that  the  idea  of  the  r 
construction  was  not  new,  then,  I  think,  nothing  remains  I 
chanical  skill.  It  being  (toiiooded  that  all  that  the  complain; 
make  claim  to  is  the  depressions  to  receive  the  pads,  it  is 
tant  to  see  if  that  idea,  in  connection  with  the  seat  of  a  m 
saddle,  was  new.    It  is  a  matter  of  observation  that  a  dep 
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leep,  made  in  a  seat  in  order  to  receire  a  cushion,  is 
)ld;  and  in  the  English  patent  in  evidence,  No.  12,864 
nry  Edwatd  Newton,  he  describes  an  equestrian  saddle- 
f  thin  sheet  steel  or  iron  in  which  "two  cup-like  de- 
stamped,  one  depression  being  on  each  side  of  the  cen- 
e  blaiik."  "These  depressions  are  subsequently  filled  up 
ibber,  gutta  percha,  padding,  or  any  other  suitable 
ice,  so  as  to  render  the  seat  comfortable  and  elastic  to 
nd  his  claim  2  is  for  "the  cup-like  depressions,  P,  P, 
as  illustrated  in  the  drawing  for  the  purposes  herein 
his,  it  seems  to  me,  is  the  substance  of  the  complain- 
tion  and  claim,  viz.  in  a  metal-top  saddle  a  depression 
)f  the  axial  line,  made  to"  receive  padding,  intended  to 

elastic  to  the  pressure  of  the  tuberosities  of  the  ischii.  ....« 

I  the  same  problem  of  a  rigid  metal  neat  to  be  made  :~^"> 

same  two  jwints  of  contact  with  the  rider's  body,  and  "^21 

ce  to  accomplish  it,  viz.  depressed  spots  in  the  metal,  ^^7 

th  pads.  JS;"" 

that  there  are  in  the  complainant's  device  the  addi-  2"^ 

ts  that  the  depresdons  are  made  with  abrupt  walls  IHO 

pads  from  slii^ing,  and  that  the  pads  are  removable,  ^ZZf 

1  features  are  asserted  to  be  important  and  'Useful 

But  with  the  cup-like  depressions  to  hold  the  pads,  ^J 

I  by  Newton's  patent,  it  does  not  appear  that  it  re-  ^iH 

m  to  make  the  depreesions  snflBcientiy  abrupt  to  pre-  ^^^1  "*"U 

g  from  slipping.     In  his  specification  Christy  states:  ^^|  l> 

red  saddle  I  have  only  a  truncated  horn;    •    *    ♦    and  I  also  ^^^ 

tmncated  horn  portion,  instead  of  being  convex  open  Us  upper  ^\  _.  . 

je  old  construction,  should  be  cut  away  or  concave  centrally  '  IIIIJ 

giving  room  for  the  portions  of  the  person  which  are  so  easily  ")".  J** 

preferably  make  the  rear  of  the  saddle  wider  than  ordinarily  ' 

18  to  sustain  the  fleshy  portions  of  the  buttocks  as  well  as  the 

ide  upon  each  side  of  the  seat  portion  a  sunken  portion  or 

id  to  receive  and  hold  pads  or  onshions  wfadcb  may  1m  remova- 

I  for  the  comfort  and  ease  of  the  rider." 

ings  the  pads  are  shown  lying  in  the  depressions,  and 

above  the  plane  of  the  metal  top  of  the  saddle.  In 
iddle,  as  manufactured,  the  horn  is  not  truncated,  it 
Y  or  made  concave  on  its  upper  surface,  and  the  saddle 
ride,  and  does  not  support  the  fleshy  portion  of  the 
.  As  manufactured,  the  Christy  saddle  presents  noth- 
7  of  the  rider  but  the  two  small  pads  on  which  the  two 
itaining  the  whole  of  the  rider's  weight.     Instead  of 

the  truncated  horn  being  cut  out  to  relieve  pressure, 
im,  there  is  substituted  on  the  saddle  as  manufactured 

the  whole  length  of  the  saddle  from  front  to  rear  be- 

cushions,  which  space,  from  the  cushions  being  con- 
rated,  and  being  built  up  quite  high  above  the  plane 
saddle,  is  both  wide  and  deep.  Merit  is  claimed  for 
aiise  the  cushions  are  removable,  but  as  manufactured 

in  the  recesses  by  catches  of  twi.sted  wire.  Any 
is  aCBxed  to  a  solid  base  may  be  removed  if  the  fasteu- 
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iugB  are  released.  Gi<eat  advantage  is  also  claimed  beca 
abrupt  walls  of  the  sunken  recesses  prevent  the  cushions  fr 
ping.  But  if  it  was  not  new,  as  is  shown  bj  the  English  p; 
Xewton,  to  make  recesses  in  a  metal  saddle  to  receive  cusl 
can  hardly  be  said  to  require  invention,  when  the  cushions 
are  liable  to  slip,  to  make  the  re<;e88es  sufficiently  abrupt  to 
slipping.  The  strongest  and  most  persuasive  argument  wli 
complainant  urges  in  favor  of  the  psiteutability  of  the  Christi 
is  baeed  upon  the  testimony  showing  the  rapidly  iucreasin 
and  its  decided  popularity,  since  it  has  become  known  uj 
market.  But  the  saddle  manufactured  differs  so  widely  fi 
saddle  shown  in  the  speciflcatious  and  drawings  that  it  is  n 
to  determine  just  what  features  make  it  acceptable  to  the  tn 
to  those  who  use  it.  It  would  apjiear  that  some  of  the  feature 
saddle  as  manufactured  which  are  not  shown  in  the  saddle 
ented  possess  more  novelty  and  utility  than  those  described 
patent.  It  may  well  be  that  the  advantages  of  the  manuf 
saddle  result  from  the  fact  that  the  saddle  plate  is  reduced 
until  it  is  nothing  more  than  a  support  for  the  two  pads,  and 
bearing  at  all  for  the  fleshy  portion  of  the  buttocks  so  that  the 
weight  rests  exclusively  upon  the  two  ischii  of  the  pelvis,  a 
from  4he  fact  that  the  interval  between  the  cushions  or  pads 
an  open  space  from  front  to  back  similar  to  that  shown  in  tfa< 
patent,  through  which  there  can  be  a  current  of  air,  and  bee 
which  there  can  be  no  pressure  upon  the  perinseum.  It  seen 
probable  that  it  may  be  these  unpatented  features,  not  showi 
specifications  or  drawings,  which  have  given  the  Christy  sad 
acceptance  which  it  has  obtained,  rather  than  any  advantage 
struction  arising  from  the  fact  that  the  pads  are  set  in  depr 
and  are  detachable.  It  may  also  be  that  with  the  enoi 
increased  use  of  bicycles  experience  may  have  taught  particula 
that  upon  long  runs  it  is  less  injurious  to  use  one  kind  of  a 
than  another,  although  not  so  agceeable  at  first.  The  fact  i 
parative  utility  when  the  acceptance  of  the  improved  device  in 
as  well  be  attributed  to  features  not  claimed  in  the  patent  is 
safe  guide  in  determining  the  existence  of  patentable  inventioi 
on  the  whole  case,  considering  the  prior  state  of  the  art,  I  ha 
forced  to  the  conclusion  tliat  it  did  not  ret^uire  invention  to  f( 
recesses  on  the  surface  of  a  solid-top  saddle  w^ith  abrupt  m 
walls  to  receive  the  pads  and  keep  them  from  slipping. 


UNION  SWITCH  &  SIGNAL  CX).  et  al.  v.  PHILADELPHIA  &  R.  R.  C 

(Circuit  Court,  E.  D.  Pennsylvania.     May  26,  1808.) 

1.  Fatbkts— Priob  Usb— Railway  Sionaliko. 

The  Westinghouse  patcut.  No.  2T0,8C7,  for  Improvements  In 
drcults  for  railway  signaling,  Is  void  because  It  was  In  practl 
public  use  for  more  than  fwo  years  before  the  patent  was  appl 
and  because  a  complete  description  of  It  was  previously  pnbllsbe< 
"Railroad  Gazette,"  a  trade  paper  having  a  general  circulation  omc 
road  people  and  those  connected  with  railroads. 
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itt  patents.  Nob.  233,746  and  246,492,  for  electric  railway  slg- 
ratus.  which  dlsclofie  Improvements  on  the  preceding  Koblnson 
130,661,  reissue  5,088),  consisting  In  the  exhibition  of  a  danger 
.t  the  entrance  of  a  track  section  until  the  train  has  passed 
In  portion  of  the  track  section  next  In  advance,  thus  securing 
signals  rearward  of  the  tr.iin  while  It  is  traversing  the  overlap, 
Inged  by  a  device  in  which  two  danger  signals  are  set  at  the 
f  each  section  while  the  train  is  traversing  that  section,  and 
h  continues  at  danger,  as  a  distant  cautionary  signal,  during 

of  the  train  over  the  second  truck  section'  in  advance.     At 

patents  secure  the  exclusive  right  only  to  nse  the  specific 
ibed  to  produce  the  described  result. 

SGEMENT— COKNECTORS  FOR   ELECTRIC  TRACK  CIRCUITS. 

for  an  Improvement  in  connectors  for  electric  track  circuits,   .  > 

if  a  wire  having  its  ends  coiled  aronnd  and  soldered  to  the 

if  tapering  plugs,  which  are  driven  into  boles  bored  in  the  rails 

eted,  is  not  infringed  by  a  connector  formed  by  laying  the  __^  ^ 

(vire  in  longitudinal  grooves  formed  in  the  sides  of  the  tapering  IZICH 

lien  driving  the  plugs,  with  the  wire,  tightly  into  holes  in  the  IXSB* 

stt  &  Fisher  patent.  No.  227,102,  and  the  Means  patent.  No.  S""" 

improved  connectors  for  electric  track  circuits,  construed,  and  jt'^ 

ringed,  the  former  as  to  claim  1,  and  the  latter  as  to  claim  6.  "^i,^ 

.  8nit  in  equity  by  the  Union  Switch  &  Signal  CkMn-  CI^ 

ers  against  the  Philadelphia  &  Reading  Sailroad  Com-  r"*'^ 

lers  for  alleged  infringement  of  a  number  of  patents  ^^              j5S»» 

metric  railway  signaling.  ^^H              ^^H 

iristy,  J.  Snowden  Bell,  and  J.  Warren  Coulston,  for  ^^M             "*""* 

lenyon  and  Thomas  Hart,  Jr.,  for  respondents.  ^^  i'lIJ 

Circuit  Judge.     The  plaintiff?  sue  for  the  alleged  in-  *v'». 

'  the  defendants  of  five  letters  patent,  namely:    First,  '-v-i 

iated  October  26,  1880,  to  Oscar  Gas.sett  for  electric  -^"" 

ling  apparatus;  second,  No.  246,492,  dated  August  30, 
ir  Gassett,  for  electric  railway  signaling  apparatus; 
,867,  dated  January  16,  1883,  to  George  Westinghouse, 
ements  in  electric  circuits  for  railway  signaling;  fourth, 
ated  May  4,  1880,  to  Oscar  Gassett  and  Israel  Pisher, 
or  for  electric  track  circuits;  and,  fifth,  No.  273,377, 
6,  1888,  to  Charles  J.  Means,  which  includes  improved 
taching  a  conducting  wire  to  the  rails  of  the  track. 
Eind  Westinghouse  patents  relate  to  signaling  devices 
ction  of  a  railway  train  against  rear  collisions  from 
ollowing  on  the  same  track. 

ridering  the  particular  features  of  the  signaling  ap- 
ese  patents,  it  will  be  well  to  give  some  attention  to 
e  of  the  art  of  railway  signaling.  Prior  to  the  date 
t  of  the  inventions  of  the  patents  in  suit,  electrically 
ivay  signaling  apparatus,  automatically  operated  by 
in,  .was  in  common  use.  The  railway  track  was  di- 
eries  of  blocks  or  track  sections  of  any  desired  length, 
icting  signals  were  located  and. operated  with  respect 
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to  the  track  sections  as  the  train  passed  OTer  them  succe 
The  moving  train  protected  itself  against  rear  collisions 
ting  signals  to  "danger,"  "caution,"  and  "clear,"  for  the  infoi 
and  guidance  of  the  engineer  of  the  followipg  train.     It  wt 
mon  to  maintain  at  least  two  protecting  signals  to  the  res 
moving  train.     "Home"  and  "distant"  signals  were  in  use. 
signals  act  in  connection   with  each  other.     The  home  sii 
the  signal  for  the  track  section  at  the  entrance  of  which  it 
The  distant  signal  is  placed  at  a  convenient  distance  to  the 
its  home  sign^,  and  gives  cautionary  notice  of  the  showing 
home  sign^. .   All  this  was  part  of  the  art  as  practiced  s 
.  to  any  of  the  inventions  of  the  patents  sued  on.     A  referen 
few  of  the  prior  railway  signaling  patents  mav  be  helpfuL 

The  British  patent  of  1872  (No.  3,448),  to  Sykes  &  Francis, 
a  series  of  springs  arranged  along  one  of  the  rails  of  the  t: 
electric  connection  with  electro-magnets  for  woriiing  the  signa 
and  signal  arms,  and  operated  by  the  passing  train.  The 
states: 

"For  example,  a  train  on  leavlDg  station  No.  1  (see  diagram,  Flienire 
upon  a  spring  outside  that  station,  and  tbereby  mores  tbe  signals 
station  to  danger.  On  reaching  a  position  midway  or  between  static 
1  and  2,  it  acts  upon  sjiother  spring,  and  moves  tbe  signals,  which 
tbe  'distant  signals'  in  connection  therewith  .to  danger,  without  Int 
with  tbe  signals  at  station  No.  1.  Then,  on  leaving  station  No.  2,  it  ai 
another  spring,  tbereby  moving  the  signals  at  this  station  to  danger 
the  same  time  returning  the  signals  at  station  No.  1,  and  the  Intermc 
distant  signals  to  caution.  This  mode  of  working  signals  antomatica 
of  course,  be  modified  to  adapt  It  to  the  various  systems  now  In  nse  o 
ent  lines." 

The  British  patent,  of  1873  (No.  344),  to  Carr  &  Barlow, 
provements  in  railway  electrical  Signaling  apparatus,  states 

'^he  object  effected  by  o'nr  invention  is  that  no  train  passing  alon 
of  railway  can  approach  within  a  limited  distance  of  the  precedii 
without  receiving  a  warning  signal.  The  distance  at  which  trains  ( 
apart  may  be  any  suitaUe  distance,  and  the  appomtna  works  antoma 

The  specification,  among  other  things,  says: 

"Now,  let  U8  suppose  a  train  to  be  starting  from  A.  It  arrives  at  t 
at  a,  pasMng  over  it,  brealts  the  current  a.  A,  thus  leaving  the  sig 
blocked'  at  A.  The  train,  going  on,  will  arrive  at  B,  and  receiving  tk 
'line  clear'  will  proceed,  passing  over  the  lever,  b.  In  doing  so,  11 
the  current  b,  B,  thus  leaving  the  signal  line  blocked*  at  B,  and  at  t 
time,  by  tbe  wire  b,  a,  brings  In  action  tbe  electro-mngnetic  app.'irat 
which  couples  up  the  circuit  a.  A,  thus  leaving  signal  'line  clear'  at  A 
on.  The  arrangement,  so  far  as  above  described,  is  suitable  for 
railway  on  which  every  train  stops  at  each  of  the  stations;  bat, 
lines  of  railways  where  this  is  not  the  case,  we  mnJify  the  arrangemeo 
ploying.  In  addition  to  tbe  Insulated  bar  situated  at  each  station  it 
other  corresponding  bar  at  a  distance  in  rear  of  the  station  to  a 
distance  signal  apparatus,  as  shown  by  the  diagram  view.  Figure  1. 
a  train  receiving  a  signal  of  line  blocked'  at  the  distance  signal  may 
its  speed  as  it  comes  up  to  tbe  station,  when  it  will  receive  another  sig 
either  go  on  or  stop,  according  to  tbe  signal  it  receives." 

The  United  States  patent  to  Henry  Flad,  No.   162,3(», 

April  20,  1875,  shows  improvements  in  safety  signals  for  ra 
embodying  the  principle  it  overlapping  signals.     The  patemt 
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ible  track  (where  the  trains  only  mn  In  one  direction  on  each 
Ignal  abreast  of  the  train  la  set  to  indicate  danger  (to  a  train 
Jd  the  signals  are  left  standing  at  danger  for  a  suttlclent  distance 
>f  the  train,  -but  are  set  to  Indicate  safety,  after  the  train  has 
;iyen  distance,  by  connection  with  the  same  mechanism  by  which 
re  set  to  Indicate  danger.  At  least  one  signal  In  condition  Indi- 
anger  is  at  all  times  left  to  the  rear  of  the  train,  the  train  re- 
econd  signal  to  its  rear;  so  that,  In  case  of  an  accident  between 
a,  the  train  following  would  have  sufficient  warning.  For  single-  ■ 
rs  (on  which  the  trains  ran  in  both  directions)  the  construetioB 
apparatus  is  snch  that  upon  each  side,  abreast  of  the  engine,  the 
sversed  by  the  passing  train;  and  simultaneotisly  the  signal  two 
d,  upon  the  left  side,  is  set  to  danger,  while  upon  the  right  side 
o  stations  to  the  rear  is  set  to  safety,  so  that  a  train  either  fol- 
eting  the  first  will  be  warned  about  two  stations  from  the  train  , 

ed.    Thus,  It  win  be  understood,  the  train  does  not  act  on  the 
station  next  In  advance  or  to  the  rear,  but  upon  signals  more 
B  to  always  leave  at  least  one  danger  signal  in  advance,  and 

»r  of  the  train,  and  at  sulficient  distance  for  warning  to  another  .— »«• 

is  what  I  denominate  my  system  of  overlapping  signals,  as  the  "^i** 

:  means  of  communication,  between  the  train  and  distant  signals,  .***" 

in  past  each  other,  as  Is  fully  explained  hereafter  by  reference  TDZ^ 

ma."  ^cr" 

claim  of  this  patent  indicatefl  the  scope  of  Fiad's  inTen-  s!*'* 

ethod  herein  described  of  signaling,  whereby  overlapping  signals  Cm« 

from  the  train  are  reversed,  while  other  signals,  between  the 
a  and  the  train,  remain  at  rest,  to  be  reversed  In  their  turn,  an 
as  and  for  the  purpose  set  forth." 

jferred  means  of  carrying  out  bis  invention  is  by  pnen-  ^^^ 

a,  bat  he  does  not  confine  himself  to  that,  and,  after  ^^H  f 

:  hydraulic  op  other  specified  means  may  be  employed  to  ^V  r'%-% 

)paratas,  he  adds:    "Or  the  commonicatioa  between  the  J  -*i-^ 

lignal  may  be  by  electricity,  the  dosing  or  opening  of  f.-'' 

setting  in  motion  mechanism  by  which  the  signals  are  li''''** 

There  can  be  no  doubt  that,  at  the  date  of  Fiad's  patent,  "^■;! 

al  engineer  of  ordinary  skill,  acting  upon  the  suggestion  — '<«^ 

it,  could  hare  succeffifolly  applied  Fiad's  systan  of  over- 

lals  by  means  of  mechanism  electrically  actuated  and 
the  train. 

ip  relation  of  safety  signals  is  a  main  feature  of  United 

Qt  No.  150,030,  to  Hall,  dated  April  21,  1874,  for  an 

t  in  train-operated  electric  railway  signaling  apparatus. 
that  this  Hall  overlap  was  in  practical  use  for  a  con- 

ae,  beginning  about  the  year  1873,  on  the  Eastern  Bail- 
state  of  Massachusetts,  where  there  was  for  each  track 

verlapping  space  of  500  feet  in  length  during  the  passage 

the  train  was  protected  by  two  danger  signals  behind 

of  these  signals  not  being  put  to  safety  until  the  train 

beyond  the  500  feet  overlap. 

',  the  method  of  operating  railway  electrical  signaling  ap- 

»matically  was  by  means  of  instruments  so  arranged  along 

at  the  train  in  passing  engaged  with  them.  This  method 
"track  instrument  system."    Afterwards  William  Robin- 

and  patented  a  method  for  the  automatic  operation  of 
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railway  electric  signals  by  the  passing  train,  which  was  a  rer; 
improvement  upon  the  track  instrument  system.    Robinson's 
tion  is  described  in  his  United  States  ptitent  No.  130,661,  dated 
20,  1872  (reissue  5,958).    His  specification  states  the  object  of 
yention  thus : 

"The  object  of  this  Inrention  Is  to  operate  electric  slKoals,  andible  or 
by  meaus  of  raoving  or  standing  vehicles  or  trains  without  the  use 
nary  track  connections  for  closing  or  breaking  circuits,  and  without 
or  with  a  limited  use  of  line  wires  for  conducting  the  electric  cuit 
rails  of  the  track  being  used  for  the  latter  pur|>ose." 

His  patent  shows  the  track  divided  into  sections  insulated  a 
ends,  and  the  poles  of  the  battery  connected  by  wires  to  the  tw( 
site  rails,  and  the  electro-magnet  which  controls  the  signal 
manner  connected  to  the  two  lines  of  rail.  Robinson  thus  proi 
normally  closed  circuit  in  each  track  section  with  the  signal  no 
in  safety  position.  The  method  of  operation  is  this:  As  th< 
enters  upon  a  track  section,  its  wheels  and  axles,  by  short-cirr 
cut  off  the  battery  current  from  the  electro-magnet,  which  is  tl 
magnetized,  and  thereby  the  signal  is  shifted  to  danger,  and  n 
at  danger  as  long  as  any  part  of  the  train  is  on  the  section 
specification  states: 

"When  the  signal  banner  If)  In  a  position  of  exposure,  as  shown,  tb 
L,  may  serve  to  close  an  adilitlonal  circuit  through  the  battery,  B, 
may  be  used  to  operate  an  alarni.  I.  in  conjunction  witli  the  signal,  ! 
actuate  another  signal  at  any  distant  point.  Furthermore,  instead  o 
the  magnet,  H,  to  actuate  the  signal  directly.  It  may  be  used  as  ( 
operating,  when  magnetized,  to  keep  the  clrcnlt  wblcb  directly  actui 
signal  open  or  closed,  as  desired.  The  signals  may  be  used  also  on  i 
track,  and  be  applied  as  block  signals,  and  for  other  purposes  on  si 
double  tracks.  WTien  used  as  a  block  signal  or  for  other  purposes, 
be  desirable  to  indicate  at  a  distant  station  when  the  signal  is  op 
To  accomplish  this  object,  carry  one  of  the  wires  from  the  magnet  M 
distant  station.  Here  let  the  wire  be  passed  through  the  coils  of  a  be 
net  or  other  signaling  device,  and  thence  be  carried  to  the  track,  and  a 
to  the  same,  as  already  doscrllied.  The  distant  office  or  station  sigi 
operate  simultaneously  with  the  signal  S.  Thus,  any  desired  numl>er 
nnls  mav  be  operated  simultaneously  at  different  points  from  a  single 
of  track." 

Robinson's  British  patent  of  Angnst  20,  1879  (No.  3,479),  wh 
eludes  his  closed  circuit  system  of  signaling,  thus  speaks  of  iti 
bility: 

"One  or  more  lines  of  wires  may  also  be  used  to  operate  additional  i 
for  Instance,  to  indicate  at  a  station  the  approach  of  a  train,  or  to  i 
when  the  block  signal  has  changed." 

We  come  now  to  the  patents  here  in  suit,  and  we  take  up  fli 
earlier  of  the  two  Gassett  patents.  No.  233,746.  dated  October  26 
The  specification  begins  with  an  acknowledgment  with  resjiect 
previous  condition  of  the  art,  and  a  statement  of  what  the  pa 
had  in  view.   We  think  it  best  to  quote  here  at  length : 

"My  Invention  relates  to  that  system  of  automatic  electric  railway  sij 
which  consists  In  dividing  the  whole  or  a  portion  of  the  length  of  a 
railway  Into  a  signal  section  of  any  required  or  convenient  length 
length  corresponds  to  the  mlnimnni  interval  of  space  which  It  Is  des 
preserve  between  different  trains  moving  upon  the  same  track),  i 
guarding  each  of  said  sections  by  a  signal  placed  at  or  near  the  entn 
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which  signal  Is  actuated  or  controlled  by  an  electro-magnet 
1  electric  circuit  extendluj;  the  entire  length  of  the  sljrnal  section 
ipertalns,  said  elwtro-mRgnet  1>eing,  In  Its  tnm,  controlled  throngh 
ircnlt  by  a  movable  circuit  closer  attached  to  the  train.  By  this 
iBsage  of  a  train  over  each  succcssire  signal  section  causes  a 
I  to  be  exhibited  at  the  entrance  of  such  section  from  the  time 
I  enters  It  at  one  end,  until  It  leaves  it  at  the  opposite  end,  when 
ignal  is  withdrawn  or  discontinued,  leaving  the  way  clear  for 
ceding  train.  It  has  been  found  In  practice  that  it  is  frequently 
.  necessary  to  continue  a  given  danger  aigual  In  action  after  the 
ets  it  in  action  has  passed  o£C  from  the  section  which  the  signal 
)  guard  until  such  train  has  passed  over  the  next  section  in  ad- 
irtaln  portion  thereof,  by  which  means  an  additional  security  is 
)eciany  upon  dangerous  portions  of  the  road,  stu-h  as  sharp 
scendlng  grades.  The  object  of  my  Invention  is  to  effect  this 
:  consists,  principally.  In  a  novel  arrangement  of  electric  circuits 
several  circuits,  appertaining  to  the  different  signal  sections,  In- 
g  entirely  independent  of  each  other,  as  in  the  ordinary  arrange- 
de  to  act  to  a  certain  extent  dependently,  so  that  each  circuit  Is, 

under  the  direct  control  of  the  train  while  the  latter  Is  traversing  . 

)n,  but,  in  addition  to  this,  is  also  indirectly  under  the  control  of  JC'"* 

>ngh  the  agency  of  the  next  signal  circuit  in  the  series  while  the  !I3C7 

raversing  a  certain  portion  of  the  next  signal  section."  I^'" 

Scatiou  then  proceeds  to  describe  Bobinson's  closed  circuit  Jl*'" 

ignaling,  and  the  patentee  adopts  liobinson'a  apptiratus  "^ij 

in  their  entirety.    Gassett's  disclosed  improvement  upon  VZZZf 

insists  in  continuing  the  exhibition  of  the  danger  signal 
ntrance  of  a  track  section  until  the  train  has  passed  over 
irtion  of  the  track  section  next  in  advance,  thus  securing  ^^^  _^ 

signals  rearward  of  the  train  while  it  is  traversing  the  ^^|  <■'•!! 

assett  shows  specific  means  for  accomplishing  this  result. 
Q  point  (b2)  in  advance  of  the  entrance  end  of  the  track 
inserts  an  insulated  splice  "in  one  line  of  rails  only,  the  ^^  KlKf 

8  being  connected  by  the  wires  3,  4,  which  form  the  ter-  irtlJ 

n  electro-magnet,  C2."    The  electro-magnet,  C2,  controls  IT-'*' 

)reaker,  d.   A  peculiar  adjustment  is  given  to  this  electro-  t!).'*' 

and  its  armature,  d.  Further  details  here  may  be  omitted.  "'^'^ 

y  would  hardly  be  intelligible  unless  accompanied  by 
The  object  to  be  attained  and  the  general  method  of  its 
nent  are  thus  summed  up  in  the  specification: 

rtll  be  understood  that  the  danger  signal  of  each  section  is  ex- 
g  the  passage  of  a  train  over  that  section  by  the  sbnnting  of  its 
>t,  and  that  its  exhibition  Is  continued  during  the  passage  of 
r  a  portion  of  the  next  advance  section  by  the  interruption  of  the 
^ans  of  a  circuit  breaker  controlled  by  the  train  while  traversing 
:Uon." 

fication  then  adds,  with  respect  to  the  extent  of  the  over- 
owing  direction : 

jted  splice,  b2,  may  be  placed  at  any  desired  point  between  a2 
rdlng  to  circumstances.  In  practice  it  Is  usually  preferable  to 
distance  from  the  point  a2,  at  the  entrance  of  the  section,  eqnal 
lum  distance  required  to  stop  a  train  after  passing  the  signal  S2 
,  and  this  will  obviously  be  determined  by  the  circumstances  of 
r  location." 

stand  the  force  of  this  last  citation,  it  must  be  noted  that 
ire  the  insulations  at  either  end  of  the  track  section,  and 
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therefore  the  "insulated  splice,  b2,"  to  be  inserted  "in  one  li 
rails  only,"  cannot  be  coincident  with  either  end  insulation,  but 
have  an  intermediate  position,  as,  indeed,  the  drawings  show  ai 
specification  directs. 

Infringement  is  alleged  of  the  third  and  fourth  claims  of  this  p 
These  claims  are  as  follows: 

"(3)  The  combination,  substantially  as  hereinbefore  set  forth,  of  a  r 
track  dlTided  Into  two  or  more  signal  sections,  a  signaling  apparatus  ac 
or  controlled  by  an  electro-magnet,  and  placed  at  the  entrance  of  each 
said  signal  sections,  a  circuit  closer  controlled  by  a  moving  train,  whl« 
to  exhibit  a  danger  signal  by  diverting  the  actuating  current  from  the  « 
magnet  during  the  time  occupied  by  the  train  In  traversing  the  section 
ed  by  said  signal,  and  a  circuit  breaker  controlled  by  the  moving 
which  acts  to  continue  the  exhibition  of  said  danger  signal  by  inten 
the  current  through  its  electro-magnet  during  the  time  occupied  by  thi 
in  traversing  a  determinate  portion  of  the  next  succeeding  signal  sectio 

"(4)  The  combination,  substantially  as  hereinbefore  set  forth,  of  a  se 
two  or  more  normally  closed  railway  signaling  circuits  and  a  series  of 
breakers,  one  for  each  circuit,  each  of  which  circuit  breakers  is  actot 
controlled  by  an  electro-magnet  included  in  the  next  circuit  in  the  aeriei 

The  second  Gassett  patent.  No.  246,492,  dated  August  30, 188 
its  fellow,  is  based  upon  Robinson's  closed  drcnit  system  of  sign 
and  it  makes  the  same  acknowledgment  as  to  the  ptior  state  < 
art  as  was  made  by  the  eiarlier  Gassett  patent  It  contains  tl 
cital  and  statement  of  invention: 

"In  letters  patent  of  the  United  States  No.  233,746,  granted  to  me  € 
26,  18S0,  I  have  described  and  claimed  a  combination  of  electric  drcai 
apparatus  In  which  the  several  drcuits  appertaining  to  the  different 
sections,  instead  of  being  entirely  independent  of  each  other,  as  In  th 
nary  arrangement,  are  made  to  act  to  a  certain  extent  depeudcntly;  t 
Willie  each  signal  is,  as  heretofore,  under  the  direct  control  of  a  train 
is  traversing  the  section  appertaining  thereto.  It  is  also  ander  tbe  IndlTe 
trol'of  tbe  same  train  tbrongh  the  agency  oC  tbe  next  signal  circuit 
aeries  daring  the  time  in  which  the  said  train  ig  traversing  a  certain  ] 
of  the  next  signal  section.  My  present  invention  consists  of  an  im 
organization  of  circuits  and  apparatus  whereby  the  same  result  may 
talned  in  a  more  reliable  and  eftlclent  manner." 

The  second  Gassett  patent,  then,  is  a  mere  improvement  up( 
first  invention  in  arrangement  of  circuits  and  apparatus.  It  in^ 
simply  a  change  of  means — ^the  substitution  of  other  special  dev 
for  attaining  the  same  result.  The  first  Gassett  patent,  as  we 
seen,  prescribed  tbe  insertion  of  the  "insulated  splice,"  b2,  "i 
line  of  rails  only."  The  second  patent  directs  the  insulating  i 
b2,  to  be  put  in  both  rails,  at  the  same  point,  and  the  purpose  ( 
change  is  thus  stated: 

"Additional  Insulated  splices,  I^,  b2,  are  inserted  in  both  lines  of  r 
some  suitable  Intermediate  point  of  tbe  signal  section,  whereby  each 
section  is  divided  into  two  subsections,  constituting  two  complete  cl 
which  are  electrically  independent  of  each  other." 

The  special  electro-magnet,  C2,  and  the  peculiar  adjustma 
tween  it  and  its  armature,  d,  which  characterized  the  first  Gs 
patent,  are  absent  from  tbe  second  patent.  A  circuit  breaker  is  j 
in  each  alternate  signaling  circuit  of  the  series,  and  these  c 
breakers  are  placed  under  control  of  electromagnets  included  i 
adjacent  intermediate  signaling  circuit,  while  in  No.  233,746,  c 
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breakers  are  located  in  each  and  every  circuit  of  the  aerieB.  There 
are  other  differences  in  details  which  need  not  be  mentioned.  The 
result  attained  is  the  same  as  that  aimed  at  bj  the  earlier  patent  (No. 
^S.3,746),  namely,  the  continued  exhibition  of  the  signal  set  to  danger 
at  the  entrance  of  the  track  section,  'Vhile  the  train  is  passing  over 
a  certain  portion  of  the  next  adjacent  section  ahead." 

The  action  of  the  train  is  thus  stated  in  the  specification  of  the 
second  patent: 

"Thus,  It  will  be  understood  that  the  danger  signal  of  each  signal  section 
Is  antomatlcally  exhibited  during  the  passage  of  a  train  orer  that  section  by 
reason  of  the  successive  shunting  and  the  consequent  demagnetlz.itlon  of  the 
electro-magnets,  c  and  m,  and  that  the  exhibition  of  a  danger  signal  Is  con- 
tinued during  the  passage  of  the  same  train  over  a  certain  portion,  viz.  the 
adjacent  subsection,  of  the  next  signal  section  ahead,  In  consequence  of  the 
Interruption  of  the  circuit  by  means  of  a  circuit  breaker  controlled  by  the  train 
while  traversing  the  last-named  subsection." 

The  direction  here  given  as  to  the  extent  of  the  overlap  to  be  ob- 
tained is  precisely  the  same  as  in  the  first  Gassett  patent,  namely: 

"The  Insulated  splice,  b2,  may  be  placed  at  any  desired  point  between  A2 
and  A3,  according  to  the  circumstances.  In  practice  it  Is  usually  preferable 
to  place  it  «t  a  distance  from  the  point  aZ,  at  the  entrance  of  the  section, 
which  is  equal  to  the  maximum  distance  required  In  order  to  stop  a  train 
which  has  passed  the  signal  S2  at  full  speed;  and  therefore  the  proper  distance 
will  necessarily  be  determined  by  the  circumstaJDces  of  the  particular  loca- 
flon." 

Infringement  of  the  third  4;laim  of  this  patent  is  alleged.  That 
claim  is  as  follows: 

"(3)  The  combination,  substantially  as  hereinbefore  set  forth,  of  a  sec- 
ondary circuit  for  actuating  an  electro-magnet  controlling  the  movements  of 
.  a  signal,  two  Independent  circuit  breakers  placed  In  said  secondary  circuit, 
and  two  Independent  primary  signaling  circuits,  respectively  controlling  the 
action  of  the  said  circuit  breakers,  which  primary  circuits  are  themselvefl 
actuated  successively  by  a  train  while  traversing  the  signal  section  protected 
by  said  signal." 

We  turn  now  to  the  WestinghcMise  patent,  No.  270,867,  dated 
January  16, 1883.  Infringement  of  the  foortk  claim  of  this  i>atent  is 
all^^ed.     That  claim  is  aa  follows: 

"(4)  In  combination  with  a  track  drcnlt  add  a  relay-magnet  tbereln,  a  slgnal- 
ing  circuit  opened  and  closed  by  such  telaff,  and  at  least  two  signals  In  such 
signaling  circuit,  one  of  which  Is  arranged  at  or  near  the  entrance  end  of  such 
track  circuit,  and  the  other  at  the  required  distance  to  the  rear  for  safety, 
snlwtantlally  as  set  forth." 

The  nature  of  this  invention  is  concisely  stated  by  the  plaintiffs' 
expert  (Mr.  Waterman),  and  his  statement  may  be  accepted  as  sub- 
stantially correct.     He  testifies  thus: 

"Tills  invention,  like  those  of  Gassett,  Is  founded  upon  the  Robinson  sys- 
tem, specific  mention  thereof  being  made  in  the  specification.  And  It  has 
therefore.  In  common  with  that  system,  a  division  of  the  track  Into  blocks  by 
the  Interposition  at  intervals,  in  each  line  of  rails,  of  insulating  pieces,  which 
break  the  electric  continuity  of  the  rail.  At  all  other  points  the  rails  are 
electrically  connected.  £}ach  block  has,  like  the  Robinson  system,  a  battery 
iritb  Its  poles  connected  to  opposite  rails  of  the  block,  and  an  electro-magnet 
bavln^  its  two  terminals  likewise  connected  to  opposite  rails,  thus  forming, 
for  each  block,  a  normally  closed  circuit.  Referring  to  Pig.  1,  the  successive 
blocIsM  Into  which  the  track  is  divided  are  shown  aX  Rl,  R2,  R8.  the  location 
8TP.-68 
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of  the  Insulating  pieces  being  designated  by  rl,  rl,  rl.  The  several ' 
connected  to  the  rails  of  each  block  are  designated  al;  the  main-track 
are  cl,  c2,  c3,  c4,  These  magnets  act  as  relays,  making  or  breaking 
by  means  of  armatures,  si,  82,  s3,  84.  The  several  circnits  of  the  sig 
designated  by  numerals  placed  Just  above  the  main  magnets,  as  cl: 
2,  3,  4.  Circuit  No.  1,  being  controlled  by  the  first  section  of  the  trs 
tains  three  silgn.nls,  b,  d,  d2,  receiving  current  from  battery  dl,  as 
Circuit  No.  2,  and  also  the  remaining  circuits,  contain  four  signals, 
circuit  No.  2  being  designated  bl,  b2,  dl,  d4.  All  these  signals  ar 
ranged  that  normally  a  current  flows  through  them,  and  they  are  he! 
safety  position,  but  when,  under  train  action,  the  current  ceases  to 
the  main-track  magnet,  and  the  circuit  breaker  breaks  the  circuit  of 
nals  so  that  no  current  flows  through  them,  they  Indicate  danger.  Si 
now  a  train,  ■vj-hlch  we  will  call  'No.  1,'  to  enter  section  Rl,  proceedl 
right  to  left.  Its  wheels  and  axles  will  divert  the  current  from  ms 
causing  circuit  breaker  si  to  open  circuit  No.  1,  thereby  setting  the  si 
that  circuit  to  danger,  and  a  train  approaching  from  the  rear  cans 
block  Rl,  but  must  stop  and  wait,  because  the  signal  b,  which  is  the 
the  two  signals  at  the  entrance  to  block  Rl,  Is  at  danger,  indlcatln 
position  that  train  No.  1  is  upon  block  Rl.  When  train  No.  1  ente 
1(2,  Its  magnet,  c2,  is  de-energized,  causing  circuit  2  to  be  broke; 
thereby  setting  to  danger  signals  bl  and  b2  in  Its  rear,  and  slj 
and  d4  In  Its  front  The  engineer  of  train  No.  2,  seeing  signal  b  go  ti 
and  signal  bl  go  to  danger,  will  know,  by  reason  of  the  fact  that  t 
upper  signal,  that  train  No.  1  has  passed  on  to  section  R2  In  advaj 
that  he  may  proceed  with  caution.  At  the  same  time,  if  a  train 
should  be  on  block  R4,  it  will  And  signal  d4  at  danger,  indicating  to 
glneer  of  train  No.  3  that  train  No.  1  is  upon  block  U2.  As  train  Nc 
onto  block  R3,  It  sets  behind  it  signals  b3  and  b4  to  danger,  signals  bl 
returning  to  safety;  and  the  engineer  of  train  No.  2  on  block  Rl,  find 
one  danger  signal  at  the  entrance  to  block  R2,  and  that  signal  the  Uf 
will  know  that  train  No.  1  has  passed  on  to  block  R3,  and  that  he  i 
proceed  with  caution.  In  the  appllcatlQU  of  the  system  to  a  doni 
road,  it  is  evident  that  it  is  only  necessary  to  omit  the  forward  slgnali 

This  patent  need  not  long  engage  oar  attention.  It  is  not 
sary  to  consider  tlie  question  of  its  alleged  infringement, 
question  whether  claim  4  shows  patentable  novelty,  in  view 
Robinson  patent  and  the  state  of  the  art  prior  to  Robinson't 
tion.  A  complete  defense  on  other  ground  appears.  This 
as  we  have  seen,  was  issned  on  January  16,  1883.  Assamii 
it  was  applied  for  on  November  16,  1882,  as  alleged,  no  earli 
than  that  can  be  accorded  to  Westinghouse.  Now,  the  \ 
clear  that  more  than  two  years  before  the  last-named  date 
vention  described  in  the  Westinghouse  patent,  and  covered 
fourth  claim,  was  in  practical  and  public  use  on  a  portion- 
10  mUes  of  track — of  the  Chicago,  Burlington  &  Quincy  Ri 
near  the  city  of  Chicago.  The  installation  of  this  signaling 
upon  that  railroad  was  the  work  of  the  Union  Electric  Sign) 
pany  (the  plaintiff's  predecessor  in  business)  under  a  writti 
tract  entered  into  in  September,  1879.  The  work  was  compl 
August,  1880,  and  was  taken  possession  of  by  the  Chicago,  I 
ton  &  Quincy  Company  on  October  7,  1880.  The  apparat 
thereafter  operated  by  that  company  for  a  period  of  abo 
years.  This  installation  was  an  embodiment  of  the  inven 
the  Westinghouse  patent  in  a  completed  and  operative  form 
use  was  public  and  practical,  and  was  continued  until  abou 
The  only  reply  attempted  to  be  made  to  this  defense  is  th 
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use  npon  the  Chicago,  Bnrlington  &  Quincy  Bailroad  was  in  the 
natare  of  an  abandoned'  experiment.  This  enRgestion  is  unsupported 
by  the  evidence.  It  is  against  the  clear  proof.  The  apparatus,  In- 
deed, was  set  up  at  the  expense  of  the  signal  company  on  trial  to 
eatisty  the  railroad  company  with  a  view  to  a  sale  to  that  com- 
pany, and  the  company  declined  to  buy.  Bnt  in  no  other  sense 
was  the  nse  experimental.  Furthermore,  it  is  shown  that  an  article 
on  the  "Union  Electric  Signal  System"  was  printed  and  published 
in  the  "Bailroad  (Gazette,"  a  trade  newspaper  published  in  New 
York  and  Chicago,  and  having  a  general  circulation  among  railroad 
people  and  those  connected  with  railroads,  beginning  with  the  num- 
ber issued  on  March  12,  1880,  and  ending  with  the  number  issued 
on  April  2,  1880,  which  contidned  a  substantially  com^^ete  descrip- 
tion of  the  invention  at  the  Westinghouse  patent  I  can  see  no 
patentable  difference  between  the  subject-matter  of  the  fourth  claim 
of  the  Westinghouse  patent  and  the  description  contained  in  the 
publication  in  the  Railroad  (Gazette.  That  article  was  not  in  the 
nature  of  a  trade  circular  addressed  to  the  customers  of  the  signal 
company,  but  was  a  publication  to  the  world,  and  intended  for  gen- 
eral circulation  and  information. 

The  defendants'  signaling  apparatus  now  demands  our  attention. 
The  defendants  have  employed  two  forms  of  apparatus,  but  they 
are  substantially  alike,  and  a  description  of  one  will  answer  for 
both.     The  defendants'  line  of  rails  is  divided  into  blocks  or  track 
.sections,  insulated  from  each  other,  and  the  signals  are  operated 
according  to  Robinson's  dosed  circuit  system,  which  has  been  free 
to  the  public  since  1889.     At  the  entrance  end  of  each  track  sec- 
tion two  signals  are  placed  on  the  same  post.     One  is  the  block 
signal  for  that  section,  and  is  denominated  the  home  signal.     In 
this  record  it  is  designated  signal  H.     A  series  of  H  signals  guards 
the  entire  line  of  railway,  each  H  signal  guarding  its  own  track 
section  exclusively.     Each  signal  circuit  is  independent  of  the  sig- 
nal   circuits  of  adjacent  track  sections.     The  other  signal  at  the 
entrance  end  of  each  track  section,  is  denominated  the  "distant  sig- 
nal."     In  this  record  it  is  designated  "signal  D."     Its  purpose  is 
to  ^ve  preliminary  notice  to  an  engineer  of  a  train  about  to  enter  a 
block  of  the  then  condition  of  the  second  block  or  track  section  in 
advance.     To  effect  this,  an  indicator  wire  is  run  back  from  the 
track   section  in  advance  ,to  the  entrance  end  of  the  track  section 
in  the  rear,  and  is  put  in  electrical  connection  with  the  D  signal 
there-      The  H  signals  are  alone  depended  on  for  blocking  the  train. 
The  I>  signals  are  cautionary,  giving  the  engineer  an  indication  of 
what  he  may  expect  when  he  reaches  the  entrance  end  of  the  track 
section  second  in  advance.  '  • 

In  the  defendants'  apparatus,  with  everything  in  good  order,  and 
with  the  track  free,  all  track  circuits  are  closed,  all  signal  circuits 
are  broken,  and  all  signals  stand  at  danger.  In  that  situation  let 
OS  illastrate  the  operation:  The  initial  &ack  section  may  be  desig- 
nated as  "A,"  and  the  two  following  ones  as  "B"  and  "C."  A 
train  entering  upon  section  A  would  put  to  safety  both  signals  at 
the  entrance  end  of  section  B,  and  also  signal  H  at  the  entrance 


( 


Digitized  by 


.y  Google 


916 


87  FBDEKAI.  REPOBTER. 


end  of  section  0,  If  the  track  ahead  were  in  normal  c€ 
When  the  train  reached  the  entrance  end  of  section  B,  if 
glneer  should  find  signal  H  at  safety,  he  would  thereby  lea 
there  was  no  train  on  section  B.  If  he  should  find  thai 
D  was  also  at  safety,  he  would  thereby  learn  that  there 
train  on  section  C,  the  second  section  ahead.  The  enginee 
then  be  at  liberty  to  proceed  at  schedule  speed.  When  tl 
entered  section  B,  it  would  put  to  danger  the  two  signals  I 
at  the  entrance  of  that  section,  and  keep  them  at  dange 
it  was  on  that  section.  As  soon  as  the  train  had  passed 
section  B,  the  signal  H,  at  the  entrance  of  that  section,  w 
returned  to  safety,  but  the  signal  D  would  remain  at  dan 
at  this  juncture  a  second  train  following  on  section  A  sh( 
proach  the  entrance  end  of  section  B,  its  engineer  woul 
from  the  safety  position  of  the  home  mgnal  (H)  that  se 
was  clear,  and  from  the  danger  position  of  the  distant  sif 
that  the  second  section  in  advance,  section  G,  was  occupied, 
these  circumstances,  the  engii^eer  might  proceed  with  cauti 
his  train  under  control,  so  as  to  stop  at  the  entrance  of 
G  if  the  home  signal  there  should  show  danger.  The  resuli 
fore,  is  this:  A  train,  on  entering  a  track  section  (say,  B] 
behind  it  the  two  signals  H  and  D  at  the  entrance  at  dange 
when  it  enters  the  next  track  section  ahead  (say,  C),  it  le 
hind  it  at  danger  the  two  signals  H  and  D  at  the  entrance 
section,  and  also  the  signal  D  one  whole  block  to  the  rear,  a 
tionary  signal  to  indicate  to  the  engineer  of  a  following  tn 
the  first  train  is  on  the  second  block  in  advance,  section  C 
this  is  repeated  from  block  to  block.  The  only  reason  for 
the  signal  D  show  danger  when  the  signal  H  on  the  same 
at  danger  is  to  avoid  confusion.  If  signal  D  then  stood  cl 
engineer  might  possibly  be  misled.  By  repeating  the  dangi 
ing  of  its  comiMUiion,  signal  H,  possible  mistake  is  ayert< 
this  juncture  the  function  of  signal  D  is  not  brought  into 
all.  For  practical  purposes  it  might  as  well  be  absent.  1 
function  of  signal  D  begins  when  the  train  has  passed  into 
ond  section  ahead,  and  then  it  announces  the  condition  of  t 
tion  to  the  engineer,  who  is  a  whole  block  to  the  rear.  U] 
subject  the  plaintiff's  own  expert  (Mr.  Waterman)  tmly  says 
"The  only  dme  when  tlte  engineer  does  not  know  exactly  what  111 
signal  means  Is  tbe  time  when  It  makes  no  difference  whether  be  1 
not,  namely,  the  time  when  the  adjacent  home  signal  la  at  danger, 
therefore,  this  Is  not  doing  anything  more  than  would  be  done  If  a 
could  be  dropi>ed  down  over  the  distant  signal,  so  that  In  effect  It  cot 
moved  altogether." 

Do  the  defendants  infringe  the  Gassett  patents,  or  either  o 
It  is  not  pretended  that  any  such  infringement  is  to  be  f 
the  defendants'  home  signals  or  in  the  manner  of  their  op 
Clearly,  to  that  extent  the  defendants  have  simply  followed 
son's  system,  as  described  and  illustrated  in  his  expired 
The  alleged  infringement  of  the  Gussett  patents  by  the  def 
lies  in  their  use  of  the  distant  signals, — the  series  of  sig 
These  distant  signals,  however,  are  set,  shifted,  and  operate 
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bj  Bobinson'B  method,  and  not  otherwiee.  Here,  then, 
borrowed  from  Gassett.  The  supposed  violation  of  the 
ights  consists  exclusively  in  the  fact  that  the  distant 
Bet  to  danger  while  the  home  signal  H  on  the  same  post 

showing,  aad  that  it  continues  at  danger  daring  the 
the  train  over  the  second  track  section  in  advance, 
fford  any  fair  ground  for  the  charge  of  infringement  if 
hue  aubstance  of  things?  The  office  of  the  distant  sig- 
r  to  give  warning  to  the  engineer  of  the  following  train 
ick  section  second  in  advance  is  occupied.  Its  function 
action  when  the  forward  train  enters  on  the  second  sec- 

The  D  signal  does  Jiot  guard  the  section  at  whose  en-  i 

.nds.  Its  f  onctionai  relation  is  to  the  section  second  in  ad- 
it is  in  electrical  connection  with  that  section  for  the 

d   only  for  tlie  purpose,  of   preliminary  announcement  ...£•> 

L  to  the  engineer  of  the  onc(Hning  train  when  he  is  a  !23>* 

th  rearward.  ^"3 

i  system  of  home  and  distant  signals  was  old,  antedating  Ilr'^ 

Now,  plainly,, Robinson's  method,  no  less  than  the  track 

method,  was  applicable  to  the  working  of  signals  standing  i>-/<] 

and  distant  relation.    It  is  not  to  be  doubted  that  to  add  SSi. 

[-atus  shown  in  Bobineon's  patent  a  signal  to  repeat  at  a 
the  rear  ^e  showing  of  the  block  signal  would  have  been 
expedient  to  a  skilled  electrical  engineer,  even  had  the 
wholly  silent  with  respect  to  the  employment  of  additional 
le  patent,  however,  gives  repress  directions  for  carrying 

the  electro-magnet  which  controls  the  block  signal  to  a  ^^ 

i  or  station  to  indicate  when  the  signal  is  operative.    ThiH  '^■j  r*I*1 

se  is  put  as  an  example  only,  for  the  patent  adds:  "Thus,  |  "'vy 

number  of  signals  may  be  operated  simultaneously  at  'v'». 

nts  from  a  single  section  of  track."  Clearly,  this  language  '-i'-i 

id  covers  the  employment  of  a  distant  indicator  signal.  •-^" 

patent  says  that  lines  of  wire  may  be  used  to  operate  addi- 
Is;  "for  instance,  to  indicate  when  the  block  signal  has 
In  view  of  these  suggestions,  certainly  no  invention  was 
carrying  back  a  wire  to  a  signal  at  a  distant  point  in  the 
cautionary  notice  to  the  engineer  of  an  approaching  train 
tion  of  a  forward  blocl^.  This,  then,  is  a  legitimate  exer- 
nson's  invention,  now  open  to  the  public.  Moreover,  the 
reliminary  notice  to  a  following  train  of  the  condition  of 
ction  second  in  advance  is  not  taken  from  Gassett.  It  is 
wanting  in  Gassett's  patents.  In  the  working  of  his  appa- 
igineer,  when  stopped  by  the  danger  showing  of  the  signal 
Qce  of  a  track  section,  cannot  tell  where  the  forward  train 
upon  that  section  or  upon  the  overlap  in  advance.  Gas- 
:  one  signal  for  each  track  section,  and  that  signal,  if  at 
i  as  an  absolute  block  upon  any  further  advance  of  the 
he  signal  shifts  to  safety. 

in,  was  Gassett's  real  improvement  in  the  art  of  railway 
As  we  have  seen,  Robinson  had  devised  a  oloaed  track 
lod,  wiuch  gave  complete  and  continnooa  train  control 
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over  signals.  The  problem  to  which  Gassett  addressed  himse 
to  introduce  an  overlap  into  a  Robinson  operated  system,  by  co 
ing  in  action  the  danger  signal  at  the  entrance  of  a  signal  s 
after  the  train  had  left  that  section,  and  while  it  was  passini 
"a  certain  portion  of  the  next  adjacent  section  ahead."  It  is  ir 
that  Gassett  contemplated  the  continuance  in  action  of  such  c 
signal  during  the  passage  of  the  train  over  the  whole  of  the  nc 
vanced  section.  Whether  or  not  he  considered  this  to  be  desin 
immaterial.  He  suggested  no  means  for  accomplishing  such  i 
Nothing  can  be  plainer  than  that  Gassett's  novel  organization 
cnits  and  apparatus,  both  in  the  original  and  in  the  improved 
was  intended  and  devised  so  as  to  secure  the  continued  exhibit 
the  danger  signal  at  the  entrance  of  a  block  while  the  train  ie 
ersing  a  definite  portion  only  of  the  next  signal  section  in  ad 
To  attain  this  declared  object,  each  of  his  patents  disclosed  s] 
means.  It  may  here  be  remarked  that  neither  of  Gassetf  s  p 
shows  a  pioneer  invention.  The  proofs  abundantly  establisi 
devices  for  securing  a  train  from  rear  collisions  by  means  of  ov 
and  the  setting  of  two  danger  signals  behind  the  train  were  old 
art.  Gassett  may  have  been  the  first  to  incorporate  an  overlap 
Robinson  worked  system;  but,  if  so,  his  patents  conferred  o 
the  exclusive  right  only  to  use  the  means  he  specified  to  prodo 
described  result;  and  anyone  may  lawfully  accomplish  the  sam 
without  infringing  the  patents,  if  he  uses  means  substantiallydil 
from  those  described.    O'Reilly  v.  Morse,  15  How.  62,  119. 

Now,  while  it  is  true  that  Gassett  and  the  defendants  both  s 
the  same  general  object,  namely,  to  secure  safety  to  the  train 
vance  as  against  a  train  following  on  the  same  track,  yet  the  a 
purposes  they  respectively  have  in  view  are  quite  different,  as  al 
their  respective  organizations  of  circuits  and  apparatus.  Gai 
achievement  was  a  forward  overlap,  effected  by  a  peculiar  an 
ment  of  circuits,  whereby  the  action  of  the  danger  signal  at  t' 
trance  of  the  section  is  prolonged  after  the  train  has  gone  b 
that  section.  His  improvement  has  no  relation  whatever  to  d 
cautionary  signals  for  the  guidance  of  the  engineer  of  a  foil 
train.  On  the  other  hand,  that  part  of  the  defendants'  apparatu 
plained  of  relates  altogether  to  the  series  of  distant  cautionarysi 
The  specific  means  employed  by  Gassett,  such  as  the  insulated  i 
b2,  whether  inserted  in  one  line  of  rails  or  in  both  linos  of  rail 
special  electro-magnet,  C2,  and  its  peculiar  adjustment  with  its 
ture,  d,  the  division  of  each  signal  section  into  two  subsectioni 
the  interdependence  of  adjacent  signaling  sections,  are  absent 
the  defendants'  organization.  After  a  patient  investigation  i 
subject,  I  cannot  do  otherwise  than  hold  that,  in  structure,  oper 
purpose,  and  result,  these  two  organizations  of  signaling  ci 
and  apparatus  are  essentially  different,  and  that  the  defendan 
not  shown  to  have  infringed  either  of  the  Gassett  patents. 

We  are  now  brought  to  the  examination  of  the  fourth  patci 
braced  in  this  bill,  namely.  No,  227,102,  dated  May  4,  1880,  to 
Gassett  and  Israel  Fisher,  for  an  improvement  in  connectors  foi 
trie  track  circuits.    The  specification  describes  the  invention  thi 
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an  consists  In  puDcbing  or  drilling  holes  in  the  flanges  of  adjacent 
Dient  points  near,  but  so  as  not  to  Interfere  with  the  rail  joint, 
to  these  boles  the  ends  of  a  wire  connector  long  enough  to  reach 

and  span  the  ran  joint,  the  said  connector  being  provided  at 

driving  atuds  a  trifle  larger  in  diameter  than  the  holes  and 
hat,  when  they  are  forcibly  driven  into  the  boles  in  the  rail, 
irfect  and  permanent  contact  therewith,  and,  on  account  of  the 
ghtly  that  they  cannot  be  driven  out  or  removed  except  by  a 
nent  for  drawing  them,  thns  removing  from  them  any  scale 
rnished  surface,  and  leaving  the  surface  thereof  bright  where 
itact  with  the  rail,  sud^  bright  metallic  surfaces,  forced  together, 
•feet  electric  connection.  The  ends  of  the  wire  connector  are 
the  said  driving  studs  just  under  their  heads,  and  the  whole 
I  molten  solder  or  other  suitable  metal." 

ication  adds  that  "a  conoector  of  this  kind  is  cheaper  and 
i  than  one  applied  by  soldering  or  clamping." 
alleged  to  be  infringed  is  the  first,  namely : 

nbinatlon,  with  a  rail  bored  to  receive  it,  of  a  wire  provided  '^*b* 

th  a  connected  driving  stud,  to  be  driven  into  the  said  rail  to  ^«v 

nous  metallic  conductor  therewith  for  an  electric  current,  sub-  r>^^ 
escribed." 


id  infringement  ccmBists  in  this:  The  defendants  bore  a 

in  the  rail ;  then  take  a  longitudinally  grooved  tapering 

end  of  a  piece  of  wire  in  the  groove,  and  drive  the  stud 

e  in  the  groove  tightly  into  the  hole.    From  an  examina 
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rior  {mtents  in  this  record,  and  the  general  proofs  relat-  ^gd  jUi^ 

abject,  it  is  very  evident  to  me  that,  if  the  Gassett  and  ^^H  *•»» 

is  to  be  sustained  at  all,  it  must  be  narrowly  construed..  ^^H  *  *'• 

d  to  the  identical  device  described.    Now,  the  only  way  ^^H  p---- 

g  the  wire  with  the  driving  stud  here  suggested  is  by  ^^  t'i*J 

nre  around  the  stud,  and  then  soldering  it.    The  coiling  I  "'I'll 

round  the  driving  stud  is  essential  to  the  described  device,  5y  I^, 

its  only  patentably  novel  feature.    But  the  defendants  '•j"! 

heir  wires  around  the  stud,  and,  indeed,  they  do  not,  in  •* 

this  patent,  connect  their  wires  at  all  with  the  driving 
limply  lay  their  wire  lengthwise  in  a  longitudinal  groove 
e  side  of  the  stud,  and  the  stud  with  the  wire  laid  in  the 
;B  driven  into  the  hole  in  the  rail.  The  result  really  is  a 
tachment  or  connection  between  the  wire  and  the  rail, 
owever,  in  effect,  is  disclaimed.  Under  all  the  proofs,  I 
ily  convinced  that  the  defendants  have  not  infringed  this 
tiierefore,  the  defense  of  noninfringement  must  be  sus- 
not  deem  it  necessary  to  consider  the  other  defenses  to 

anally,  patent  No.  273,377,  dated  March  6, 1883,  to  Charles 
r  improvements  appertaining  to  electric  railway  signals. 
t  of  the  sixth  claun  of  this  patent  is  alleged.    That  claim 

ablnation,  with  the  conducting  wire,  U,  of  the  split  plug,  X, 
rack,  Q,  substantially  as  and  for  the  purpose  set  forth." 

>f  the  speciflcatioQ  npon  which  this  claim  is  based  is  aa 
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"The  other  end  of  Sie  coUa  of  electro-magnet,  K,  Is  connectad  to  tbe 
Q,  by  means  of  a  spring  ping,  X.  This  plug  is  tapered,  and  baa  a  hole  i 
center  just  the  size  of  wire  TJ.  Tbe  end  of  tbe  plug  Is  silt  like  the 
used  for  making  connections  on  switch  boards,  so  that,  when  it  is  d 
forcibly  into  a  hole  drilled  in  tbe  rail,  it  clamps  tbe  wire,  making  a  r^ 
electric  connection." 

Sevdral  defenses  are  here  set  ap,  but  none  of  them  save  thi 
noninfringement  need  be  considered.  Most  clearly,  the  defend 
do  not  infringe  this  patent.  Their  ping  has  no  hole  in  the  cente 
is  not  split;  it  is  not  a  spring  ping,  a^R  has  no  spring  action. 

Let  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with  c 


WALES  T.  WATEKBURT  MFG.  CO. 

(Circuit  Court,  D.  Connecticut    June  20,  1898./ 

Patents— Imprinobmbnt — Damaods  akd  Pbofitb. 

Where  complainant  executed  a  license  to  defendant,  but,  after  defei 
began  to  manufacture  tbereuuder,  caucpled  the  license,  and  defei 
continued  to  manufacture  and  sell  tbe  goods,  tbe  measure  of  damai 
not  to  be  determined  by  tbe  license  fee,  but  by  tbe  actual  profits  < 
fendant. 

This  was  a  suit  in  equity  by  Harriet  H.  Wales  against  the  W 
bury  Manufacturing  Company  for  alleged  infringement  of  a  pa 
The  cause  was  heard  on  exceptions  to  the  mastei^s  report 

Henry  Stoddard  and  Roger  S.  Baldwin,  for  complainant. 
Charles  B.  Ingersoll,  Geo.  E.  Terry,  and  John  K.  Beach,  for  de 
ant 

TOWNSEND,  District  Judge.  In  this  cause,  upon  final  hea 
the  court  held  that  certain  claims  of  the  patent  in  suit  were  iufrii 
and  referred  the  matter  to  a  master  for  an  accoanting.  59  Fed. 
Tbe  qaestions  herein  arise  upon  exceptions  to  the  master's  re 

Tbe  patent  was  for  an  improved  buclde.  .  Complainant  gave  de: 
ant  a  license  to  manufacture  said  buckle  upon  payment  of  a  ro; 
of  15  cents  a  gross.  The  buckle  was  also  used  in  connection  w 
pencil  holder  to  be  attached  to  the  clothing,  and,  for  each  groi 
buckles  and  pencil  holders  combined,  defendant  agreed  to  ps 
license  fee  graded  according  to  the  selling  price,  and  amountii 
|2.03^  where  the  selling  price  was  |5.Q8  per  gross.  After  defen 
h^d  commenced  to  manufacture,  complainant  canceled  the  Ho 
Defendant  continued  to  manufacture,  and  complainant  brought 
The  license  was  canceled  in  June,  1881.  The  bill  was  filed  in 
vember,  1881,  and  the  answer  was  made  in  May,  1882.  Complai 
first  began  to  take  evidence  seven  years  later,  and  brought  me 
to  tbe  court  for  a  final  hearing  in  1893,  after  the  patent  had  exp 
Complainant  in  the  meantime  made  no  attempt  to  manufacture, 
fendant  manufactured  between  June  15,  1881,  and  January  18,  1 
11,009  */ii  gross  of  buckles,  of  eight  different  sizes  and  prices,  S 
of  which  were  made  in  connection  with,  a  pencil  holder.  Large  ] 
its  were  made  on  No.  1,403,  which  was  used  in  the  pencil  ho 
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The  principal  contention  herein  is  as  to  what  share  of  their  profits 
Bhould  be  aaeigned  to  the  buckle.     The  master  suggestB  several  dif- 
ferent methods  of  estimating  the  amount  to  be  allowed  the  complain- 
ant:    First,  the  license  fee  agreed  upon  for  buckles  and  for  buckles 
attached  to  pencil -holders,  which  would  amoimt  to  |19,010.61;  sec- 
<md,  a  deduction  pf  15  cents  from  the  profit  on  the  pencil  holder, 
leaving  all  the  other  profits  to  the  complainant,  which  would  amount 
to  132,431.18;  third,  a  division  of  the  profits  of  the  pencil  holder  ac- 
cording to  the  respective  cost  of  the  holder  and  buckle,  which  would 
give  the  complainant  |21,454 ;  fourth,  a  division  of  the  profits  of  the 
pencil  holder  equally  on  four  elementB  named  by  the  master,  which 
would  give  the  complainant  |25,383.49.     Defendant  insists  that  the 
claims  allowed  do  not  cover  the  entire  buckle;  that  the  buckle  used 
in  the  pencil  holders  was  dififerMit  from  the  others,  and  was  improved 
by  defendant;  that  there  is  no  definite  proof  as  to  the  amount  of 
profits  accruing  to  the  complainant  from  the  patented  part  of  the 
buckle;  that,  as  complainant  has  never  attempted  to  manufacture, 
she  has  suffered  no  damages;  that  complainant  cannot  recover  an 
amount  based  on  her  license  contract;  that,  having  canceled  her 
license,  she  can  now  recover  only  legal  damages  for  infringement; 
and  that,  if  the  license  fee  is  to  goven,  it  should  be  the  license  fee  on 
the  buckle  only,  or  15  cents  for  each  gross  of  buckles  sold,  which 
would  make  about  $1,740.     Defendant  submits  a  statement  of  re- 
ceipts and  costs,  in  which  it  estimates  the  amount  received  for  the 
buckles  used  with  the  holder  at  the  same  price  as  that  for  which  it 
sold  the  same  buckles  without  the  holders,  and  makes  the  amount 
of  its  profits  12,690.04,  which  it  claims  to  be  the  whole  profits  for 
which  it  can  be  liable  in  any  event. 

I  think  defendant  is  right  in  its  contention.     CJomplainant  appears 
to  have  prrferred  an  accounting  for  defendant's  profits  after  the  ex- 
piration of  the  patent  to  an  adjudication  upon  the  patent  during 
its  life.     Complainant  is  only  entitled  to  the  profits  made  upon  the 
bnckle.     The  15  cents  license  fee  on  the  buckle  might  be  adopted  as 
the  measure  of  profits  except  that,  taking  the  selling  price  and  cost 
of  the  buckles  at  defendant's  own  estimate,  its  profits  were  mani- 
festly greater  than  this  license  fee.     The  seven  numbers  or  sizes  of 
buckles  sold,  other  than  those  combined  with  the  pencil  holders,  make 
aboat  2,130  gross  of  buckles,  for  which  defendant  adtoits  that  it  re- 
ceived f 2,408.63.    Defendant's  estimate  of  the  cost  in  making  these 
buckles  is  11.975.33,  which  would  leave  a  profit  of  $433.30.     The 
master'B  estimate  of  the  costs,  correcting  a  manifest  clerical  error, 
and  snpplying  a  manifest  omission,  is  $1,973.50,  or  $1.85  less  than  that 
of   complainant.     Complainant  admits,  however,  certain  omissions 
on  the  part  of  the  master,  and  that  ibe  actual  cost,  based  on  the 
m  aster's  estimates  and  supplying  his  omissions  of  the  No.  1,403 
buckles,  was  $2,085.50.     This  rodnces  the  profits  on  the  buckles  other 
than  Ko.  1,403  to  $323.18,  instend  of  $433.30,  which  defendant  admit- 
ted in  its  account     Of  No.  1,403,  116  gross  were  sold  for  about  $174, 
which  defendant  says  should  fix  the  price  for  those  attached  to  pen- 
cil   holders.     Altogether  about  9,478  gross  of  No.  1.403  were  sold, 
and,    at  the  price  thus  fined,  would  amount  to  $14,245.25.     De- 
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fendant  estimates  their  cost  at  |L26i  per  gross.  The  mastc 
mates  their  cost  at  fl.U3.  Inasmnch  as  the  master's  estim 
cost  on  the  other  buckles  exceeds  that  of  defendant,  and  t 
fendant  has  furnished  no  definite  statement  of  errors  on  th 
1,403  which  I  am  able  to  adopt  or  complainant's  counsel  i 
to  be  correct,  I  shall  adopt  the  master's  instead' of  the  defen 
estimate  of  cost,  which  gives  a  cost  of  $9,762.21;  ^d  deductin 
profit  from  the  admitted  selling  price  of  |14,245.23  leaves  |4,^ 
which,  added  to  |323.13  profits  on  the  other  series,  makes  14,1 
In  regard  to  the  selling  price  adopted  by  complainant,  the  actni 
ing  price  of  the  buckles  sold  separately  was  15^  per  cent  abo 
cost,  as  admitted  by  complainant.  In  the  case  of  No.  1,403  tt 
ing  price  is  more  than  45  per  cent  above  the  cost,  which  in^ 
that  it  is  sufficiently  high;  that  is,  the  complainant  is  allowed 
three  times  the  proportionate  profit  on  No.  1,403  that  was  mt 
the  other  numbers  in  which  the  actual  selling  price  and  cost  a 
mitted  by  complainant  Furthermore,  as  the  claims  allowed  < 
cover  the  whole  buckle,  and  as  defendant  improved  the  bncl 
this  particular  purpose,  and  added  a  new  element  thereto,  the  si 
profit  to  be  assigned  to  the  buckle  must,  as  the  report  in  othei 
makes  evident,  be  a  matter  of  opinion,  upon  which  different 
would  necessarily  differ.  I  think  the  above  amount  is  as  mi 
should  be  assigned  to  the  buckle  and  recovered  by  complainani 
all  the  facts  before  me,  and  especially  in  view  of  her  delay  in  enf 
her  right&  Let  judgment  be  entered  for  complainant  for  sai 
of  14,806,15. 


PERKINS  ELECTRIC  SWITCH  MFG.  CO.  v.  GIBBS  ELECTRIC  MF 

et  al. 

(Circuit  Court,  D.  Connecticut     June  20.  1898.) 

1.  Patents— Construction  ov  Ct.aims— PRorEEDiNos  in  Patent  Ofkici 
A  patentee  should  not  necessarily  be  estopped  by  statements  of 
licltor  in  explaining  tbe  claims;  but  wbere  he  deliberately  acqnie 
the  rejection  of  a  broad  claim,  and  substitutes  therefor  a  narrowi 
as  a  condition  of  securing  tbe  patent,  be  cannot  thereafter  Insist  on 
struction'  which  will  cover  what  was  thus  abandoned. 

3.  Same — Electric  Switches. 

Tbe  Glhbs  patent.  No.  517,100,  for  an  improvement  in  electric  »^ 
of  tbe  form  known  as  "snap  switches."  covers  a  new  and  useful  In 
ment,  but  must  be  limited  to  tbe  precise  construction  shown. 

This  \iyt8  a  suit  in  equity  by  the  Perkins  Electric  Switch 
facturing  Company  atrainst  the  Gibbs  Electric  Manufacturing 
pany  and  others  for  alleged  infringement  of  a  patent 

G.  L.  Buckingham,  for  complainant 

Fhillipp,  Phelps  &  Sawyer  and  J.  J.  Kennedy,  for  defendan 

TOWNSEND,  District  Judge.  Bill  in  equity  on  patent  No, 
100,  granted  March  27,  1894,  to  complaiuanj,  as  assignee  o 
Gibbs.    Defendants  claim  that  they  manufacture  under  patei 
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ited  to  said  Gibbs.     The  inTention  relates  to  that  form 
iritch  known  as  a  "snap  switch."    Complainant  and  de- 
■h  URe  devices  which  comprise  the  ordinary  insulating 
tationai7  contacts,  and  the  lock  latch  and  trip,  of  the 
Each  Dse  what  will  hereafter  be  called  the  "two-part 
complainant  actuating  it  by  a  screw  and  nut,  while  the 
ise  a  rack  and  pinion.    The  complainant,  after  the  man- 
's of  patents  for  electrical  devices,  claims  that  this  two- 
eature  is  a  great  invention,  "and  constitutes  such  an  im- 
Tibntion  to  the  art  that  the  patent  may  be  regarded  aa 
er  class,  and,  as  such,  interpreted  to  cover,  not  the  mere 
I,  but,  as  well,  the  real  invention  of  the  claims."    The 
it  alleged  to  cover  this  feature  are  the  following: 
trie  switch,  having  a  base  with  stationary  contacts;  a  rigid  lock, 
if  any  conducting  parts;   and  a  rotary  baodle,  with  a  screw  ...... 

;  a  two-part  block  (one  part  having  conducting  poles,  ftnd  the  mLm 

-mally  engaging  with  the  lock  on  the  base,  but  adapted  to  be  IX^i* 

from  by  the  rotation  of  the  handle  spindle);  and  a  spring,  con-  "Drji 

n  the  spindle  and  a  portion  of  the  block,  for  throwing  the  block  '^;2 

ndle  Is  sufficiently  rotated,— substantially  as  specified.    (2)  An  S*"" 

I,  having  a  base  with  stationary  contacts,  and  a  rotary  handle  ?•"* 

a  screw  thread;   a  threaded  nut  borne  by  the  screw;   a  block,  "Z^i^ 

ag  poles,  loosely  connected  with  tlje  nut;  a  lock  on  the  base 
y  holding  the  nut  and  block  against  rotation;  and  a  spring  for 
lock  when  the  not  is  released  from  the  lock,— aubstantially  as 
An  electric  switch,  having  a  base  with  stationary  contacts,  and  ^^ 

le  spindle,  with  a  screw  thread:   a  threaded  nut  borne  by  the  ^^H 

k,  with  conducting  poles,  held  rotarily  with,  but  movable  side-  ^^H  Zti*" 

cnt  of,  the  nut;  a  circular  ratchet  on  the  base  beneath  the  nut;  ^^H  ■"■• 

with  one  end  connected  with  the  spindle  and  the  other  with  the  ^^H  |p.«M 

lally  as  specified."  ^V  #*'-» 

[>art  block,"  so-called,  of  the  patent,  consists  of  "a  thread-  |  ~*ri 

is  preferably  provided  with  wings,  the  bottom  edges  of  *v*  • 

the  nut  is  screwed  down  the  thread,  are  adapted  to  make  *-i'-i 

1  the  teeth  of  the  ratchet  on  the  base,"  and  "a  circular  -^■;! 

ilating  material  which  holds  a  pair  of  conducting  poles."  ""**».. 

?a(led  tapindle  bears  this  nut,  and  when  said  spindle  is 
nnt  is  drawn  up  said  spindle  until  it  is  freed  from  the 

ratchet,  when  it  springs  forward,  and  carries  the  block 
;  material  to  a  point  where  its  poles  make  or  break  con- 
i  stationary  rigid  contacts  below,  and  spring  arms  above, 

Whether  such  a  mere  locking  nut  forms  a  part  of  a 
rhether  complainant's  device  is  a  two-part  block,  as  dis- 
rom  the  prior  art,  is  a  qriestion  of  names,  and  imma- 
term  did  not  originally  appear  in  the  patent  at  all,  and 
ere  to  be  found  except  in  the  first  claim.  The  essential 
1  is  the  functional   result  of  this   construction.     The 

"loosely  supported,  so  that  it  rotates  with,  but  moves 
ependently  of,  the  nut,"  floats,  as  it  were,  between  the 
id  thus  secures  better  contacts,  is  adapted  to  use  in 
istrncted  or  assembled  by  unskilled  labor,  and  thus 
!  product.  The  complainant's  patent  covers  a  practical 
But,  stripped  of  the  dazzling  halo  which  convention- 
appliances  designed  to  deal  with  that  mysterious  agent, 
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electricity,  and  riewed  in  the  everyday  liglit  of  the  prior  ax 
merely  a  new  and  useful  improvement,  effected  by  the  Bkillfu 
tation  of  well-known  means  so  as  to  secure  greater  freedom  ol 
ment.  Complainant  has  made  more  out  of  its  patent  than  t 
entee  conceived,  by  the  discovery  of  the  importance  of  the  ' 
tion  between  one-part  and  two-part  blocks;  but  neverthel 
patent  is  a  good  one,  within  narrow  limits. 

Patent  No.  436,162,  granted  August  26,  1890,  tO  Nortoi 
ciently  shows  the  status  of  the  patent  in  suit,  with  reference 
prior  art.  It  shows  the  lock,  latch,  trip,  and  spring  of  compla 
patent,  and  a  perforated  block  of  insulating  material,  and 
faced  disk,  from  wliich  two  pins  extend  down  so  as  to  pass  t 
said  perforations  into  corresponding  holes  in  the  base,  and  i 
ated  like  complainant's  switch.  It  is  immaterial  whether  tl 
one-part  or  a  two-part  block.  It  does  not  provide  means  f< 
free  floating  or  sidewise  movement  as  are  shown  in  compla 
patent.  Its  contacts  are  rigid,  and  therefore  the  range  of  si 
movement  of  the  blocks  must  be  limited.  But  it  is  cited  1 
order  to  show  what  slight  modifications  were  required  to  ad 
isting  appliances  to  the  new  requirements  of  the  electric  swit 
Neither  complainant  nor  defendants  construct  their  switches 
cordance  with  the  specifications  of  the  patents  under  whic 
respectively  profess  to  make  them.  Defendants  use  a  blo< 
that  covered  by  the  patent  in  suit.  But  their  handle  has  no 
thread,  bearing  a  two-part  block,"  nor  "threaded  nut  borne 
screw,"  as  claimed  in  the  patent  in  suit  Their  switch  is  open 
means  of  a  rack  and  pinion,  as  described  in  patent  No.  667,198 
fendant  Gibbs.  The  pinion  is  borne  by  the  spindle,  and  is  loc 
a  recess  in  the  block,  and  a  sliding  rack  meshes  with  it  Wl 
handle  is  turned,  the  pinion  moves  the  rack  outward  to  \ 
catch,  which  moves  at  right  angles  to  the  axis  of  the  spiudl 
the  block  is  unlocked  and  rotated  by  the  spring  in  the  ordinal 
for  making  or  breaking  contact  The  complainant  claims  tl 
defendant  Gibbs,  by  the  substitution  of  the  rack  and  pinion, 
sought  to  evade  his  former  patent,  and  that  the  one  is  the 
alent  of  the  other.  If  this  were  a  broad  patent,  there  wo 
more  force  in  this  contention.  But,  as  defendants  have 
screw  nor  nut,  we  must  examine  the  file  wrapper  for  fnrthej 
I  do  not  think  the  patentee  should  necessarily  be  estopped  bj 
ments  made  by  his  solicitor  in  explaining  the  claima.  But  hi 
broad  claim  was  rejected,  aii^  the  applicant,  as  a  condition 
curing  his  patent,  deliberately  acquiesced  in  such  rejection,  t 
a  condition  of  receiving  a  patent,  abandoned  the  broad  claii 
substituted  therefor  a  narrower  one.  Upon  notice  from  the 
ofiice  of  the  adverse  claims  of  the  public,  the  inventor  is  at 
to  stake  out  his  boundaries  where  he  sees  fit,  but  he  cannot  tl 
them  by  a  rolling  stone,  to  be  afterwards  pushed  into  the  dom 
cnpii'd  by  the  public.  In  the  first  claim,  as  originally  filed,  tl 
part  bl<)<k  conBtrnction  was  neither  referred  to  nor  claimed, 
claim  was  rejected  on  the  Norton  patent,  No.  430.252,  and  J< 
patent,  No.  427,328.    The  claim  was  then  so  amended  as  to  n 
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*tb«  locking  part  of  tbe  block  for  throwing  the  block,"  and  was 
again  rejected,  in  the  following  langnagie: 

"Claim  1  coven  no  more,  broadly,  tban  the  mere  ose  of  tbe  Idea  of  tbe 
Independent  locks  of  435,152  on  tbe  switcbes  of  427,328.  Sucb  uae,  broadly, 
b  not  patentable.    Tbe  applicant  Is  limited  to  his  spectflc  construction." 

Patent  No.  435,152  is  the  Norton  patent,  already  discussed.  The 
claim  was  again  amended;  the  attorney  for  the  expert  arguing  as 
to  said  claim  as  follows: 

"It  cannot  be  said  to  cover  merely  the  nse  of  tiie  Norton  lock  on  a  Johnson 
■witch.  This  claim  is  limited  to  a  specific  construction,  and  tiie  stmcture 
claimed  Is  not  found  in  the  references  cited  against  tbe  former  first  claim." 

The  claim  was  again  rejected,  and  claim  1  of  the  patent  in  salt 
substituted  therefor;  the  attorney  for  the  applicant  saying,  inter  alia: 

'The  reference  cited  does  not  have  a  screw  thread  bearing  a  two-part  block, 
one  part  having  conducting  poles,  and  tbe  other  part  engaging  with  a  lock  on 
the  baae,  which  1>  now  an  element  of  the  first  daim." 

Claims  2  and  3,  which  are  limited  in  terms  to  a  screw-threaded 
spindle  and  threaded  nut,  were  allowed  as  filed,  and  the  objection  to 
the  first  claim  was  amended  so  as  to  cover  a  certain  specific  construc- 
tion.    In  these  circumstances,  complaihant's  claim  should  be  limit- 
ed to  the  precise  construction  stated  by  the  patentee,  and  should  not 
be  extended  to  cover  the  broad  construction  abandoned  by  him  in 
the  patent  ofBce.    And  inasmuch  as  the  defendants  do  not  nse  "a 
screw  thread  bearing  a  two-part  block,"  and  operating  horizontally, 
but  a  rack  and  pinion  moving  at  right  angles  to  the  axis  of  the 
spindle,  they  do  not  infringe  said  finit,  second,  and  third  claims. 
The  fourth  claim  is  a  narrow  claim  in  terms.    It  was  narrowed  by 
the  action  of  the  applicant  in  the  patent  oflSce  to  a  "block  of  insul- 
ating material,  bearing  loose  poles  of  conducting  material."     It 
abundantly  appears  from  the  record  that  this  claim  means  "poles 
free  to  move  a  little  longitudinally  in  the  block,"  as  stated  in  the 
apeciflcation.    The  defendants'  conducting  poles  are  rigidly  screwed 
to  the  block  of  insulating  material,  and  therefore  said  block  holds 
ri^d  and  fixed  poles,  not  loose  poles,  of  conducting  material.    Let 
tlie  bill  be  dismissed. 


i 


THE  RITA. 

(District  Oonrt,  D.  South  Carolina.    Time  2,  1898.) 

Pbizb — CoNDEMNATiow— EHBirr's  Vessel. 

A  Spanish  merchant  vessel  captured,  after  the  declaration  of  war,  by 
jt  United  States  cruiser  while  bound  from  a  neutral  to  a  Spanish  port,  is 
Ifliwful  prize,  not  being  within  tbe  exceptions  mentioned  in  the  laresldenf  s 
proclamation  of  April  26, 1898. 

Aajk B— Declasation  or  Was. 

Tbe  act  of  April  26,  1898,  declaring  that  war  has  existed  since  April  21, 
1898,  between  the  United  States  and  the  kingdom  of  Spain,  fixes  the 
precise  period  when  the  peculiar  duties  and  obligations  Imposed  by  the  con< 
ditloD  of  war  ariask 
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This  was  a  prize  proceeding  institnted  to  procure  the  con 
tlon  of  the  Spanish  steamship  Rita,  which  was  captured  by  t) 
iliary  cruiser  Yale  on  Maj  8, 1898. 


BRAWLEY,  District  Judge.  The  Spanish  steamship  Ri 
captured  off  the  island  of  Culebra,  May  8,  1898,  by  the  United 
cruiser  Yale,  and  sent  into  this  port  in  charge  of  a  prize  mat 
adjudication.  A  libel  for  condemnation  was  filed  May  17th. 
monition  issued  returnable  June  1,  1898,  on  which  day  procla 
was  duly  made,  and  no  claimant  has  appeared.  It  appears  fi 
testimony  taken  by  the  prize  commissioners  in  preparatorio,  ar 
the  examination  of  the  ship's  papers,  that  the  Bita  belong 
corporation  of  Bilboa,  Spain, — ^the  Linea  de  Vapores  Serra;  tl 
is  a  steamship  of  1,396  net  tonnage;  that  she  carried  a  cre^ 
persons,  all  subjects  of  the  king  of  Spain,  and  a  miscellaneous 
that  she  sailed  from  Liverpool,  England,  on  April  9th,  toac 
Santander,  Spain,  on  April  14th,  and  at  Ck>ninna,  Spain,  oi 
16th,  at  which  last-named  ports  she  took  on  six  passengers  and 
of  her  cargo,  consisting  of  win'e,  macaroni,  and  potatoes,  and  t 
was  bound  for  St  Juan  and  other  ports  on  the  island  of  Puerti 
and  that  the  voyage  was  to  terminate  at  the  port  of  Humacao.  i 
island.  The  cargo  is  now  being  unladen  under  the  direction 
prize  commissioners,  and,  pending  an  inventory  and  report  tl 
all  questions  respecting  the  same  are  re8(>rved.  The  libel  filed 
attorney  for  the  United  States  for  this  district  claims  that  tht 
and  cargo  are  lawful  prize  of  war,  and  subject  to  be  condemn 
forfeited  to  the  United  States  as  such,  and  the  proofs  in  respect 
vessel  are  snflBcient  to  enable  the  court  to  proceed  to  adjudi 
The  congress  of  the  United  States,  by  an  act  approved  April  2? 
has  declared  that  war  has  existed  since  April  21,  1898,  betwc 
United  States  and  the  kingdom  of  Spain. 

The  testimony  shows  that  the  Bita  is  a  Spanish  merchant 
owned  by  a  corporation  in  the  kingdom  of  Bpain;  that  whil 
voyage  to  a  port  belonging  to  that  kingdom,  on  May  8, 1898,  in  li 
18.25  north,  and  longitude  65.18  west,  she  was  captured  by  the 
States  cruiser  Yale.  The  case  does  not  come  within  the  exe 
declared  in  the  fourth  and  fifth  paragraphs  of  the  proclamation 
president  dated  April  26,  1898,  which  exempt  from  capture  me 
vessels  loading  or  bound  for  any  port  of  the  United  States 
limitations  as  to  time  therein  mentioned.  This  act  of  congret 
the  precise  period  when  the  peculiar  duties  and  obligations  ii 
by  the  condition  of  war  arise;  and  as  this  vessel  was  enemy  pn 
captured  after  the  commencement  of  hostilities,  it  is  by  the 
nations  subject  to  condemnation  and  forfeiture.  Under  the  inl 
of  the  milder  sentiments  of  recent  years,  the  private  property  ( 
combatants  upon  land  is  generally  held  not  liable  to  seizureae 
by  an  invading  army;  and  it  is  to  the  credit  of  the  governn 
the  United  States  that  it  has  sought,  on  several  occasions,  t 
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the  law  of  nations  the  more  mild  and  mitigated  practice 
mercliant  vessels  from  capture;  but  except  in  isolated 
d  for  by  treaty,  this  policy  has  not  met  with  general 
While  these  considerations  are  proper  for  that  depart- 
ovemment  which  can  make  or  modify  the  law  as  policy 
lay  dictate,  they  have  no  place  in  that  department  which 
ter  the  law  as  it  is  found.  It  is  adjudged  and  decreed 
iship  Rita,  together  with  her  tackle,  apparel,  and  fumi- 
mn^,  forfeit^,  and  sold  as  lawful  prize  of  war;  and  an 
entered  providing  for  the  distribution  of  the  proceeds  as 
8  may  hereafter  be  adjudged. 


THE  BUENA  VENTURA  et  «L  ....« 

(District  Court,  a  D.  Florida.    May  27, 1808.)  !X2** 

r  OF  CAPTtmR.  Z3C7 

ize  law,  as  accepted  at  tbe  present  time,  the  war  vessels  of  a  <C** 

lave  the  right.  In  the  absence  of  any  declaration  of  exemption  *3;S 

tical  power,  to  capture  wherever  and  whenever  fonnd  afloat,  ^'-^ 

hich  belongs  to  or  is  the  property  of  the  enemy.    Whenever  ,-**«* 

I  that  an  exemption  Is  made  by  proclamation  or  ordinance,  the  CITy 
roof  Is  on  the  claimant  to  show  that  the  particular  case  comes 

ixemptlon;  and,  although  such  proclamation  or  ordinance  is  to  .                I"""' 

construed  In  behalf  of  the  claimants,  there  must  be  found  ^gd               ^SZ*' 

icient  language  to  justify  the  court  in  finding  that  the  Inten-  ^^H                **^aM 

exempt  from  seizure  the  class  of  property  under  Investigation.  ^^H                "'•• 

WITH  Spaik— Presisbkt's  pBOCiiAMATton— Spasish  Vessels  im  ^^|                _...> 

'ORTS.  ^^H 

ration  In  the  president's  proclamation  of  April  26,  1898,  that,  ^^  C'I"J 

lerchant  vessels   in   any   ports   or  places  within   the   United  |  '  " 

I  be  allowed  until  May  21,  18S)8,"  for  loading  cargoes  and  de- 

1  shall  not  be  subject  to  seizure  on  the  voyage,  applied  not  ,2"-»* 

lels  In  such  ports  at  the  date  of  the  proclamatlou,  but  also  to  •"]  "f 

lerican  ports  at  the  breaking  out  of  the  war  on  April  21,  1808,  .-  -• 

sailed  prior  to  the  proclamation.    Tbe  cargoes  of  sncb  vessels 

to  the  same  exemption  as  the  vessels  themselves. 

;l8  Boond  for  Aubrican  Ports. 

article  of  the  president's  proclamation  of  April  26,  1803,  de- 

any  Spanish  merchant  vessel  which,  prior  to  April  21,  1R!)8, 
any  foreign  port  bound  to  any  port  of  the  United  States,  shall 
i  to  enter  such  port  and  discharge  her  cargo,  and  afterwards 
out  molestation,  does  not  exempt  from  seizure  vessels  sailing 
ean  ports  for  Spanish  ports  in  Cuba,  to  there  disoliarge  tlielr 
1  which.  In  the  ordinary  course,  would  then  come  to  a  port  of 
States  to  receive  cargo. 

r's  Propkbtv— NEnTRAi.8  Havinq  Tradirs  Houses  in  Enbut's 
Corporations. 

property  belonging  to  a  trading  house  established  In  an  euc- 
y  Is  liable  to  condemnation  as  prize  whatever  the  domlrile  of 
s;  and  this  principle  applies  with  even  greater  force  to  the 
a  corporation  formed  under  the  laws  of  the  enemy's  coimtry, 
if  the  domicile  of  tbe  individual  stockholders,  or  of  any  equi- 
(t  neutrals  may  have  therein. 

i,s  Seized  before  Formal  Declaration  of  War. 
ice  of  a  formal  proolanintion  before  recognizing  an  existing 
iturlng  enemy's  property  has  fallen  into  disuse  In  modern  times, 
hostilities  may  determine  the  date  of  tbe  commencement  of 


Digitized  by 


Google 


J 


928  87  FEDERAL  RBPORTBR. 

war,  thongh  no  proclamation  may  have  been  Icwued,  no  declaratl 
and  no  action  of  tbe  legislative  branch  of  the  government  bad. 
61.  Same — Vessbls  Bound  fob  Ambhican  Ports— Libbbtt  to  Touch  i 
A  vessel  which  cleared  from  an  American  port  for  a  foreign  i 
to  the  outbrealc  of  hostllltiea,  with  liberty,  however,  to  touch  ai 
American  port  for  coal  for  her  voyage,  was  not  a  vessel  boun 
American  port,  within  the  meaning  of  the  president's  proclamatloi: 
26,  1898,  and  was,  therefore,  subject  to  capture. 

7.  Samb— Neutral  Cargo  in  Enbut's  Vessku 

The  exemption  declared  In  section  2  of  the  president's  proclar 
favor  of  neutral  goods,  not  contraband,  found  under  the  eneu 
applies  to  the  case  of  a  capture  between  the  outbreak  of  bostU 
the  date  of  the  proclamation. 

8.  Same— Prrsomftions — Cahoo  Shipped  bt  Neutrals  to  Enemies. 

Cargo  shipped  in  enemy's  vessels  by  neutrals  to  parties  in  the 
country  Is  prima  facie  enemy's  property,  but  this  presumptloi 
overcome  by  evidence. 
0.  Same— Cargo  Consioned  to  Neutrals. 

Cargo  shipped  from  this  country  In  an  enemy's  vessel,  and  con 
residents  of  a  neutral  country,  is  presumptively  neutral  cargo, 
subject  to  seizure  under  the  president's  proclamation. 

These  were  libels  flled'by  the  United  States  to  procure  the 
nation  as  prizes  of  war  of  the  Spanish  steamships  Bnena  "^ 
Panama,  Catalina,  Miguel  Jover,  Pedro,  and  Quido,  and  their 

J.  N.  Strippling,  U.  S.  Atty.,  and  Ed.  K.  Jones,  for  the 
States. 

Converse,  Kirlin  &  Patterson,  for  the  Bnena  Ventura 
Panama. 

Wilhelm  Mynderse  and  G.  Bourne  Patterson,  for  the  Pe 
the  Guido. 

G.  Bourne  Patterson  and  Geo.  Deri^jre,  for  the  Catalina 
Miguel  Jover. 

LOCKE,  District  Judge.    The  questions  Involved  in  these 
eases,  being  of  the  same  character,  have  been  considered  toge 

Of  these  vessels,  the  Buena  Ventura  cleared  from  the 
Scranton,  Jliss.,  on  the  16th  of  April,  1898,  and  sailed  with 
of  lumber  for  Rotterdam  the  19th  of  that  month,  and  was  cap 
the  Straits  of  Florida,  between  Key  West  and  Cuba,  on  the  22< 
United  States  steam^p  Nashville.  Tlie  Panama  cleared  an 
from  New  York  for  Havana  with  an  assorted  cargo  on  the  201 
same  month,  and  was  captured  on  the  23th  by  the  Unite< 
steamship  Mangrove^  while  approaching  that  port.  T^e  Cata 
the  Miguel  Jover,  ladened  with  cotton  and  staves,  cleared  fn 
Orleans  on  the  21st  of  the  same  month,  and  sailed  the  evoiin 
siime  day  for  Barcelona  and  Genoa.  The  Catalina  was  capt 
the  United  States  steamship  Detroit,  and  the  Miguel  Jovei 
Uniled  States  steamship  Helena,  both  on  the  24tli.  The 
which  had  sailed  from  Antwerp  some  time  before,  had  be 
Havana,  had  cleared  for  Santiago,  Cuba,  and  was  captured 
22d  of  the  Siune  month  about  12  miles  from  the  port  of  Ha 
the  United  States  steamship  New  York;  and  the  Guido,  froi 
pool,  bound  for  Havana,  by  the  way  of  Santander,  Guwana, 
Puebla,  was  captured  on  the  27th  by  the  United  States  8t< 
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y  are  all  Spanish  ressels,  aailing''ander  the  Spanish  flag, 
tents,  ofiScered  and  manned  by  Spaniards,  and,  with  the 
±8  Pedro  and  Guido,  no  question  has  been  raised  as  to 
aemy's  property.  They  were  all  merchant  vessels,  en- 
ilar  lines  of  commerce,  and  this,  and  the  hardship  and 
le  captures  before  a  declaration  of  war,  has  been  strenn- 
1  argument  as  contrary  to  the  humane  policy  of  our  gov- 
ddition  to  the  proTiaons  of  the  president's  proclamation. 
5  of  the  law  of  prize  have  been  so  often  and  so  distinctly 
le  highest  courts  of  all  civilized  countries  that  they  need 
eview  here.  The  law  of  prize  is  a  law  of  war,  of  might 
which  is  to  be  exercised  at  the  order  and  behest  of  the 
1  not  upon  the  principles  of  policy  or  equity ;  and  while 
where  questions  of  doubt  arise,  yield  as  far  as  possible 

of  humanity  and  respect  for  personal  rights,  yet  they 

trolled  by  such  considerations.     The  former  rule  of  the  , 

was  that  the  belligerent  had  a  right  to  capture  the  ^n 

le  opposing  belligerent  or  antagonist  under  any  circum-  '^3 

to  injure  him  in  any  way,  by  depriving  him  of  his  prop*  ^I"" 

JOB  the  original  practice,  but  it  has  been  restricted  by  the  2^ ^ 

ice  of  civilization  until  by  the  prize  law  of  to-day,  as  ac-  .--i«* 

ptor  has  the  right,  in  the  absence  of  any  declaration  of  dI7 

the  political  power,  to  capture,  wherever  and  whenever 

anything  which  belongs  to  or  is  the  property  of  the  ^J 

?never  it  is  claimed  that  there  is  an  exemption  made  by  ^^|  — 3». 

or  by  ordinance,  the  burden  of  proof  is  upon  the  claim-  ^^M  ■«— 

>at  the  particuUir  case  comes  within  the  ecemption,  and,  ^^|  |...<> 

I  proclamation  or  ordinance  is  to  be  liberally  construed  ^H  ir*i"> 

the  claimants,  there  must  be  found  therein  suflBcient  |  --i"? 

istify  the  court  in  finding  that  the  intention  was  to  ex-  s;!* 

izure  the  class  of  property  under  investigation.     The  '-v-i 

ustify  an  exemption,  must  be  found.     It  cannot  be  pre-  —^■;! 

iternational  history  or  policy,  nor  from  the  principles  of  — **», 

osity,  or  humanity. 

ant  questions  in  the  cases  now  pending  arise  upon  the 
>f  the  proclamation  of  the  president  of  the  United  States 
L898.  As  that  is  construed  by  the  claimants  of  these 
ships,  each  one  of  them  comes  within  some  provision  of 
tion  which  exempts  it  from  the  liability  of  capture  and 
I,  but,  as  construed  by  the  attorneys  for  the  captors,  not 
B  so  exempt.     The  proclamation  is  as  follows: 

:y  the  President  of  the  United  States  of  America. 

"A  Proclamation. 

'  an  act  of  congress  approved  April  25th,  1898,  it  Is  declared 
.  aud  tliat  war  tias  existed  since  tlie  2l8t  of  April,  1898,  inclnd- 
l)etween  the  United  States  of  America  and  the  liingdom  of 
lereas,  It  tioing  desirable  that  such  war  should  be  condncted 
in  barmouy  with  the  present  views  of  nations,  and  sanctioned 
:  practices,  it  has  already  t>een  announced  that  the  policy  of 
It  will  be  not  to  resort  to  privateering,  but  to  adhere  to  the 
claration  of  Paris: 
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"Now,  therefore,  I,  William  McKlnlej-,  president  of  the  United  S 
America,  by  virtue  of  the  power  vested  In  me  by  the  constltntlon 
laws,  do  hereby  declare  and  proclaim: 

"(1)  The  neutral  flag  covers  enemy's  goods,  with  the  exception  ol 
band  of  war. 

"(2)  Neutral  goods,  not  contraband  of  war,  are  not  liable  to  conflaa 
der  the  enemy's  flag. 

"(3)  Blockades,  in  order  to  be  binding,  must  be  effective. 

"(4)  SpauiBh  merchant  vessels  In  any  ports  or  places  within  the 
States  shall  be  allowed  until  May  2lBt,  1S»8,  Inclusive,  for  loading  t 
goes  and  departing  from  such  ports  or  places;  and  such  Spanish  e 
vessels,  if  met  at  sea  by  any  United  States  ship,  shall  be  permitted  to 
their  voyage.  If,  upon  examination  of  their  papers,  it  shall  appear  tl 
cargoes  were  taken  on  board  before  the  expiration  of  the  above  tei 
vided,  that  nothing  herein  contained  shall  apply  to  Spanish  vessels  tu 
board  any  ofHcer  In  the  military  or  naval  service  of  the  enemy,  or  i 
(except  such  as  may  be  necessary  for  their  voyage),  or  any  other  art 
hlbited  or  contraband  of  war,  or  any  despatch  of  or  to  the  Spanish  govi 

"(5)  Any  Spanish  merchant  vessel  which,  prior  to  April  21st,  18! 
have  sailed  from  any  foreign  port  bound  for  any  port  or  place  In  th( 
States,  shall  be  permitted  to  enter  such  port  or  place,  and  to  dlsclu 
cargo,  and  afterward  forthwith  to  depart  without  molestation;  and  < 
vessel,  if  met  at  sea  by  any  United  States  ship,  shall  be  permitted  to 
her  voyage  to  any  port  not  blockaded. 

"(6)  The  right  of  search  is  to  be  exercised  with  strict  regard  for  tl 
of  neutrals,  and  the  voyages  of  mall  steamers  are  not  to  be  interfer 
except  on  the  clearest  grounds  of  suspicion  of  a  violation  of  law  li 
of  contraband  or  blockade. 

"In  witness  whereof,  I  have  hereunto  set/  my  hand  and  caused  the 
the  United  States  to  be  affixed. 

"Done  at  the  city  of  Washington  the-2rith  day  of  April,  in  the  yea 
Lord  one  thousand  eight  hundred  and  uiiiery-eight,  and  of  the  Inde] 
of  the  United  States  the  one  hundred  and  twenty-second. 

"fSeai.]  Wm.  Mel 

"By  the  President: 

"Alvey  A.  Adee,  Acting  Secretary  of  State." 

Examining  this  proclamation  in  its  several  parts,  we  find: 
the  simple  declaration  and  announcement  of  a  recognition  of  i 
tion  of  war  existing  since  the  21st  of  April,  1898.  as  declared 
act  of  congress  of  April  25,  1898;  second,  a  declaration  of  th 
that  such  war  shall  be  conducted  upon  principles  in  harmoi 
the  present  views  of  nations,  and  sanctioned  by  recent  practic( 
being  the  declared  intention  of  the  executive,  it  must  be  acc€ 
aid  in  construing  the  subsequent  declarations  of  the  procla 
The  first  point  in  which  the  executive  desires  to  continue  the  \ 
and  be  in  harmony  with  the  views  of  nations  is  that  there  sha 
privateering;  the  second,  that  a  neutral  flag  shall  cover  the  i 
goods  with  the  exception  of  contraband  of  war,  and  that 
goods  not  contraband  of  war  shall  not  be  liable  to  forfeituri 
the  enemy's  flag.  So  far  it  is  very  clear  that  the  proclamat 
followed  the  humane  practice  of  all  nations  more  recently  esta 
but,  reaching  the  fourth  article  of  the  proclamation,  we  find 
lutoly  necessary  in  these  cases,  in  order  to  interpret  and  con 
according  to  the  arguments  of  either  the  libelants  or  the  defe 
to  read  into  it  some  language  determining  the  time  at  which  I 
merchant  vessels  should  be  "in  any  ports  or  places  within,  the 
States"  to  give  them  the  right  of  being  alloweid  until  May  21, 1 
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loading  tbeir  cargoes  and  departing.  There  is  no  expression  of  any 
element  of  time  in  this  connection  to  aid  in  the  construction,  but  up<m 
this  depends  the  cases  of  the  Catallna  and  of  the  Miguel  Jover,  which 
cleared  from  New  Orleans  the  evening  .of  April  21,  1898.  It  is  urged 
by  the  claimants  that  the  intention  of  the  proclamation  was  that  the 
exemption  should  attach  to  all  Spanish  merchant  vessels  in  harbor  at 
the  outbreak  of  the  war,  and  that  the  words  "at  that  date,"  or  their 
equivalent,  shonld  be  understood;  while  the  counsel  for  the  captors 
contend  that  there  can  be  no  retroactive  effect  of  the  proclamation, 
and  the  only  word  that  could  be  understood  is  "now."  Which  of  these 
views  is  in  harmony  with  the  present  view  of  nations,  and  sanctioned 
by  tbeir  recent  practice?  Formerly,  at  the  outbreak  of  war,  nations 
lost  no  time  in  seizing  enemies'  shipping  found  in  their  ports,  although 
they  had  entered  in  good  faith  in  time  of  peace;  but  modem  usage 
condemns  such  a  breach  of  national  good  faith,  and  recent  practice 
•has  been  to  give  certain  days  of  grace  to  shipping  found  within  ene- 
mies' ports  at  the  outbreak  of  war.  In  the  Crimean  war  of  1854, 
Bussian  vessels  were  allowed  six  weeks  to  leave  British  ports.  In 
1870,  thirty  days  were  allowed  German  vessels  in  French  ports,  and 
French  vessels  in  German  ports  were  allowed  six  weeks  to  leave.  In 
1897  (the  Greco-Turkish  war)  fifteen  days  were  allowed  by  each  na- 
tion for  the  vessels  of  the  opposite  nation  to  clear  with  impunity.  In 
each  of  these  cases  the  Immunity  attached  from  the  outbreak  of  the 
war. 

In  the  proclamation  of  the  22d  of  April  the  president  had  declared 
that  .30  days  of  grace  should  be  given  to  neutral  vessels  found  in 
blockaded  ports.  Can  it  be  believed  that  he  intended  to  change  the 
nnmber  of  days  of  grace,  .from  30,  already  named  in  one  proclamation, 
to  25  in  this?  Is  it  not  more  reasonable  to  consider  that  the  same 
namber  of  days  was  intended,  which,  commencing  at  the  outbreak  of 
the  war,  would  bring  it  to  the  2l8t  of  May.  the  day  named? 

Was  it  the  intention  of  this  proclamation  to  apply  these  days  of 
grace  to  all  vessels  in  ports  of  the  United  States  at  the  outbreak  of 
the  war,  or  to  those  so  in  port  on  the  day  of  the  actual  issuance  of  the 
proclamation?     If  the  latter  construction  is  accepted,-  it  certainly 
wonid  not  be  in  accordance  with  the  present  views  of  nations,  nor 
sanctioned  by  their  recent  acts.     It  would  leave  a  space  of  five  days 
after  the  commencement  of  hostilities  when,  according  to  such  views 
and   practice,  they  might  be  considered  exempt  from  seizure,  and 
could  safely  leave  port;  but  upon  the  issuing  of  such  proclamation 
became  subject  to  seizure.     If  they  were  safe  according  to  the  present 
mle  of  civilized  nations,  certainly  the  issuing  of  the  proclamation  at  a 
later  day,  without  declaring  that  it  should  be  retrospective,  should 
not  make  them  liable.     While  it  is  true  that  the  rule  of  construction 
generally  is  that  statutes  have  no  retrospective  or  retroactive  effect, 
it  is  not  without  exceptions,  and  the  principal  question  always  is,  what 
was  the  intention  of  the  legislators?    It  is  contended. that,  the  ves- 
sels being  captured  before  the  proclamation  issued,  the  rights  of  the 
captors  attached ;  but,  if  it  was  the  intention  to  exempt  all  in  port  at 
the  ontbreak  of  the  war,  it  is  not  considered  that  the  attaching  of  any 
smch  right  should  influence  the  decision  in  these  cases.     Giving  the 
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introductory  language  of  the  proclamation  tlie  force  to  whicli 
sider  it  is  entitled,  I  feel  compelled  to  hold  that  the  intention 
executive  was  to  fully  recognize  the  recent  practice  of  civili; 
tions,  and  not  to  sanction  or  permit  the  seizure  of  the  vessels 
enemy  within  the  harbors  of  the  United  States  at  the  time  of  t] 
mencement  of  war,  or  to  permit  them  to  escape  from  portt 
seized  immediately  on  entering  upon  the  high  seas;  and  tl 
fourth  article  should  be  held  to  apply  to  all  Spanish  merchant 
in  a  harbor  of  the  United  States  upon  April  21,  1898,  and  < 
them  from  seizure.  This  will  effect  the  release  of  the  Catali 
the  Miguel  Jover. 

In  regard  to  the  cargoes  of  such  vessels,  it  cannot  be  con 
that  it  could  be  the  intention  of  the  executive,  or  the  policy 
nation,  to  permit  vessels  to  take  in  their  cargoes  up  to  a 
time,  and  leave  the  port  free,  and  then  have  them  seized,  so  t 
cargoes  should  be  liable  to  condemnation.  What  makes  the  fi 
sel  makes  the  free  cargo,  although  it  may  be  found  to  belong 
enemy. 

The  fifth  article  of  this  proclamation  declares  that  any  I 
merchant  vessel,  which,  prior  to  April  21,  1898,  shall  have 
from  any  foreign  port  bound  to  any  port  or  place  in  the  United 
shall  be  permitted  to  enter  such  port  and  discharge  her  can 
afterwards  to  depart  without  molestation.  This  raises  a  q 
which  is  not  without  difficulty  in  the  cases  against  the  Pe^ 
Guido.  The  testimony  shows  that  both  these  vessels  were  ow 
a  Spanish  corporation  of  Bilboa,  Spain,  and  were  engaged  in 
trade  with  outward  cargoes  from  European — particularly  Spi 
ports  to  the  Cuban  ports  to  discharge; thence  to  some  part 
United  States — usually  Pensacola — ^for  a  load  of  lumber  for 
turn  voyage.  The  Guido  had  sailed  from  Liverpool  by  way 
tander,  Coruna,  and  La  Puebla,  and  was  bound  for  Havana, 
regular  course,  after  she  had  touched  at  that  and  several  of  the 
ports,  she  would  have  proceeded  to  Pensacola,  and  she  had  am( 
papers  a  bill  of  health  for  that  place;  bnt  there  was  no  charte 
or  certainty  of  her  going  there.  8he  had  no  cargo  for  that 
other  port  of  the  United  States.  The  Pedro,  a  vessel  of  the  sai 
had  sailed  from  Antwerp  with  cargo  destined  for  several  Cubai 
She  had  been  into  Havana,  discharged  some  cargo,  and  takei 
on  board,  and  was  bound  to  Santiago.  After  she  had  t 
there,  and  one  or  two  other  Cuban  ports  for  which  she  had  cai 
was  under  charter  to  proceed  to  Pensacola  to  load  lumber  fc 
port  in  Europe.  She  had  on  board  no  cargo  for  Pensacola. 
contended  by  the  claimants  of  these  two  vessels  that  the  fai 
their  ultimate  destination,  after  stopping  at  the  other  ports, 
I)ort  of  the  United  States  to  take  in  a  cargo,  brings  them  witl 
provision  of  the  fifth  article  of  the  proclamation,  as  being 
which,  prior  Xo  April  21.  1898,  had  sailed  from  a  foreign  port, 
for  a  port  or  place  of  the  United  States;  and  extended  and  el« 
arguments  were  had,  and  cases  were  cited,  upon  the  subject 
tinuing  voyages  and  their  termini.  I  do  not  consider  that  i 
construction  can  be  recognized  as  reasonable  when  applied  to  1 
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)f  this  case ;  nor  that  it  can  for  a  moment  be  considered 
the  intentibn  of  the  proclamation  when  made.  The  rea- 
i  exemption  from  seizure  are  twofold:  First,  it  excuses 
'h,  ignorant  of  the  condition  of  war,  comes  directly  into 
the  enemy,  and  is,  therefore,  to  that  extent,  a  protection 
.  and  tends  to  prevent  a  breaking  np  of  commercial  rela- 
n  nations  npon  the  first,  and  perhaps  unfounded,  suspi- 
endly  relations  between  them ;  secondly,  as  the  material 
I  nation's  possession  is  always  desirable  upon  the  out- 
and  the  importations  of  foreign  cargoes  may  well  be  con- 
aid  towards  such  increase,  it  is  desirable  to  encourage 
ations,  although  brought  by  ships  of  the  enemy.  But 
lese  reasons  apply  to  the  cases  at  bar.  These  vessels 
been  informed  of  the  condition  of  war  long  before  ap- 
ir  shores.     In  fact,  a  state  of  war  existed  before  the  ... .« 

avana;  and,  having  no  cargo  to  bring  into  this  country,  ixsi* 

ily  coming  to  take  property  away,  and  in  the  meantime  ' 

jommerce  in  the  interest  of  the  enemy  between  its  ports, 
g  it  with  necessary  provisions  with  impunity, 
urged  by  the  claimants  of  these  vessels  that,  although 
wned  by  a  Spanish  corporation  of  Bilboa,  La  Flecha, 
managers  of  which  were  Spanish  citizens,  and  resided  at 
large  portion  of  the  stock  of  this  corporation  was  owned  , 

)f  Great  Britain,  who  had  a  lien  on,  or  equitable  owner-  ^m  ^ 

est  of  the  stock,  so  that  in  reality  the  vessels  were  neutral  ^^^  mc'** 

d  had  only  been  put  under  the  Spanish  flag  to  take  ad-  W^M 

lertain  privileges  given  them  in  trading  to  the  Spanish  ^^|  CII'I 

It  has  been  repeatedly  declared  that  the  property  of  ^^  i'j'j 

rade  established  in  an  enemy's  country  is  liable  to  con-  I  "*1"> 

8  prize,  whatever  may  be  the  domicile  of  the  partners,.  *V:». 
iciple  will  apply  with  much  greater  force  to  the  property  "r't 
Hon  duly  incorporated,  and  acting  under  the  laws  of  an  II.<'" 
ntry,  regardless  of  the  domicile  of  the  individual  stock-  **'  *"" 
my  equitable  interest  neutrals  might  have  in  the  stock. 

or  equitable  lien  upon  the  vessel  itself,  if  held  by  a 
Id  not  protect  her  from  seizure,  and  much  less  can  an 
lerest  in  the  stock  of  the  corporation  which  is  the  owner. 

9  were  owned  by  a  Spanish  corporation,  sailing  under  a 
ih  jjatent,  flying  the  Spanish  flag,  oflBcered  and  manned 
citizens,  nearly,  if  not  quite,  all  of  whom  were  registered 
of  the  Spanish  naval  reserve;  and  they  must  be  taken  and 
9  in  aJl  respects  property  of  the  enemy,  and  subject  to  for- 

na  sailed  from  New  York  before  the  2l8t  of  April,  1898, 
>n  the  high  seas  at  that  time  and  at  the  time  of  capture, 
it  there  had  been  no  formal  proclamation  or  declaration 
e  she  had  sailed  or  at  the  time  she  was  captured,  or  that 
I  recent  date  left  a  port  of  the  United  States,  cannot  be 
8  exempting  her  from  the  liability  of  all  enemy's  property 
unless  coming  directly  within  the  language  of  the  presi- 
imation.     The  practice  of  a  formal  proclamation  before 
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recoguizing  an  exiatiog  war  and  capturing  enemy's  propei 
fallen  into  disuse  in  modern  times,  and  actual  hostilities  ma, 
mine  the  date  of  the  commencement  of  war,  although  no  pr 
tion  may  have  been  issued,  no  declaration  made,  or  no  actior 
legislative  department  of  the  government  had.  This  'date  h 
declared  by  the  act  of  congress  of  April  25,  1898,  and  by  the 
mation  of  the  president  of  the  next  day  to  have  been  April  2 
including  that  day,  so  that  any  Spanish  property  afloat,  captur 
that  time,  became  liable  to  condemnation,  unless  exempt 
executive  proclamation. 

In  the  case  of  the  Buena  Ventura  it  is  shown  by  the  evider 
she  cleared  for  Scranton,  Miss.,  with  permission  to  touch  at  I 
News  for  coal  on  her  voyage  to  Rotterdam.  Although  she 
touch  there  for  that  purpose,  it  was  not  a  port  of  discharge,  i 
she  from  a  foreign  port,  and  her  case  clearly  does  not  come  wil 
language  of  the  proclamation.  Had  she  been  captured  appr 
Newport  News  for  the  purpose  of  coaling,  even  then  there  mig 
been  some  opportunity  for  argument  that  the  permission  t 
had  given  her  encouragement,  and  it  should,  in  justice,  furi 
same  protection  as  to  a  vessel  coming  from  a  foreign  port;  I 
was  not  the  case.  When  captured  she  must  have  been  pursu 
same  course  she  would  have  pursued  had  there  been  no  intej 
stop  for  coal,  and  neither  such  intention  nor  permission  tende( 
way  to  iuci'ease  the  liability  of  her  capture.  She  was  an  i 
vessel,  found  upon  the  high  seas  at  the  commenconent  of  t 
and  not  coming  within  the  exceptions  of  the  proclamation.  1 
go  was  shipped  by  a  citizen  of  the  United  States  to  a  neutr 
consigned  partly  to  the  shipper's  order  and  partly  to  a  citizen  c 
Britain,  and  is  unquestionably  either  neutral,  or  the  shipper 
erty.  The  suggestion  that  it  should  be  condemned,  although 
because  found  in  an  enemy's  vessel,  and,  at  the  time  of  the  ( 
there  had  been  no  proclamation  issued  declaring  it  not  subject 
demnation,  cannot  be  entertained  for  a  moment.  The  policy  i 
declared  in  the  executive  proclamation  is  considered  to  be 
by  which  this  court  is  governed,  whether  the  capture  took  p 
fore  or  after  it  was  issued.  It  is  the  existing  law  by  whicl 
must  be  determined,  and  in  this  matter  there  can  be  no  possil 
tion  of  construction  or  intention. 
1, 1 1     ,  :  M  "^^  cargoes  of  the  Pedro  and  the  Guido  appear  from  the  te 

"  and  papers  found  on  board  to  have  been  mostly  shipped  by  : 

to  parties  in  the  enemy's  country.  Such  shipments  are  prin 
'  enemies'  property,  and  subject  to  condemnation;  but  such  p: 
tion  can  be  overcome  by  evidence,  and,  in  those  cases  in  whicl 
and  test  affidavits  have  been  fllfMj  tending  to  show  the  ownOTsh 
will  be  given  for  further  proof;  but  the  property  all  beinj 
Ijerisluible,  or  subject  to  deterioration  by  delay,  or  such  that  th( 
keeping  will  be  disproportionate  to  its  value,  an  order  of  s 
issue,  and  the  claim  stand  against  the  proceeds  of  sale. 

The  I'anunia,  after  touching  at  Havana,  was  bound  to  Vei 
and  a  large  portion  of  her  cargo  is  shown  to  have  been  shi 
•Mexico,  and  consigned  to  residents,  and  presumptively  citi; 
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•lie.  That  ia  all  prima  facie  neatral  property,  and  will  be 
The  rest,  shipped  by  merchants  in  New  York,  and  con- 
parties  in  Havana,  is  presumably  the  property  of  the  con- 
it,  where  claims  and  test  aflSdavits  have  been  filed  combat- 
resumption,  time  for  further  proof  will  be  given,  as  in  the 
le  Pedro  and  the  Quido.  When  the  property  can  be  imine- 
rtored  to  the  claimants,  it  will  be  so  ordered,  but  otherwise 
sold  pending  further  proof,  as  the  greater  part,  if  not  all,  is 
eterioration  by  the  delay. 


TEN  THOUSAND  AND  EIGHTY-TWO  OAK  TIE8. 

(District  Court,  D.  New  Jersey.    June  20,  1898.) 

IGE— Delay  in  DiscHABoma — Crartek  Party.  "'^Ti 

charter  of  a  vessel  to  carry  railroad  ties  a  provision  that  from  the  *2Sa* 

e  vessel  Is  reported  ready  not  less  than  1,500  ties  shall  be  for-  "-l"^ 

per  running  day  "for  loading  at  port  of  loading,  and  prompt  dls-  r^w7 

>r  discharging  at  port  of  discharge,"  entitles  the  Ship  to  demurrage  "^^C 

ly  In  unloading  caused  by  other  vessels  being  previously  at  the  !3** 

ee's  dock,  though,  by  the  custom  of  the  port,  vessels  are  obliged  '^'l 

their  turn.  :^*i 

!  master,  after  beginning  to  unload,  Intends  to  discontinue  until 

is  given  for  demurrage,  he  should  give  such  timely  notice  thereof  ^i 

enable  the  charterers  to  furnish  the  required   security  without  ^^M                     ___ 

;  the  progress  of  the  work,  or  adopt  a  means  by  which  prompt  ^^H                ^Ss** 

;e  can  be  made  and  the  lien  of  the  vessel  retained:  ^^H                **'>•» 

18  a  libel  in  rem  by  Matthew  M.  Norbury  against  10,082  ^1  L.... 

)  recover  demurrage  for  delay  in  discharging.  j  KlUf 

Wing,  Putnam  &  Bnrlingham,  for  libelt^t.  s:!*' 

L.  Cheyney,  for  claimants.  ii}''' 

ATRICK,  District  Judge.     This  is  an  action  in  rem  to  re-  "'^'■, 

lurrage  claimed  by  the  schooner  Rob  Roy  for  delay  occa- 

the  discharge  of  a  cargo  of  oak  ties  at  Elizabethport,  in  this 

le  charter  providing  that  the  "vessel  should  have  an  absolute 

pgo  for  freight,  dead  freight,  and  demurrage."    The  Rob  Roy 

ered  to  bring  a  cargo  of  oak  ties  from  Charleston,  S.  C. 

?thport,  N.  J.    The  vessel  arrived  at  Elizabethport  on  Sat- 

ne  1,  1895,  at  3:30  o'clock  p.  m.,  and  the  captain  imme- 

ported  her  arrival  to  Mr.  Finch,  the  agent  of  the  Central 

I^ompany  of  New  Jersey,  to  whom  the  ties  were  consigned, 

ime  day  telegraphed  the  same  to  Messrs.  Brockie  &  Welsch. 

erers,  who  resided  in  Philadelphia.    When  the  Rob  Roy 

Elizabethport  there  were  lying  at  the  dock  of  the  Central 

Company  of  New  Jersey  three  schooners  similarly  laden 

oad  ties,  and  by  reason  thereof  there  was  no  berth  available 

the  Rob  Roy  could  discharge.    Solely  for  this  reason  the 

was  detained  at  Elizabethport,  and  the  unloading  of  her 

i  not  begun  until  June  14th.    During  all  the  time  of  this 

Harriss,  the  agent  of  the  vessel,  was  in  almost  daily  com- 
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innnication  with  the  charterers,  Messrs.  Brockie  &  Welsch,  d 
ing  prompt  discharere,  and  he  notified  the  charterers  that  dea 
for  the  delay  would  be  demanded  according  to  the  terms  of  ti 
ter.  On  the  14th  day  of  June  the  discharge  of  the  Bob  Roy 
and  proceeded  until  the  19th,  by  which  time  about  7,000  t 
been  unloaded,  placed  upon  railroad  cars,  and  shipped  to  d 
points  on  the  railroad,  whereby  the  lien  of  the  vessel  for  den 

^  became  limited  to  the  cargo  remaining  on  board.    Thereupon, 

19th  day  of  June,  the  master  notifi^  the  consignee  and  th 

1  terers  that  be  would  stop  dischargihg  unless  his  lien  for  den 

was  secured.  On  the  20th  day  of  June  the  master  was  in 
that  the  consignee  assumed  no  liability  for  his  detention. 
2l8t  of  June  Messrs.  Brockie  &  Welsch  offered  to  give  seci 
these  words :  "In  consideration  of  your  delivery  of  cargo  of  » 
Rob  Roy  without  attaching  for  alleged  claim  of  demurrage,  w 
to  p^y  demurrage,  if  any,  for  which  we  may  be  legally  liabh 
the  same  day  the  attorneys  for  the  master  of  the  Rob  Roy  : 
charterers  that  the  schooner  would  remove  to  and  dischai^e 
of  cargo  at  nearest  wharf  where  lien  could  be  preserved,  un 
curity  were  given  for  demurrage,  and  asking  for  answer.  ' 
notice  Messrs.  Brockie  &  Welsch  replied  on  June  22d:  "We 
deavoring  to  arrange  with  owners  of  Rob  Roy  for  her  to  o 
discharging  ties  to  Jersey  Central  Railroad  without  libeling  oi 
ing  coarse  outlined  by  you."  No  arrangement,  however,  waf 
The  libel  in  this  suit  was  filed,  and  on  the  25th  of  June  the  chi 
telegraphed  that  they  would  "enter  security  at  Trenton." 
26th  of  June  the  unloading  was  resumed,  and  continued  to  fi 
the  afternoon  of  the  28th  of  June.  The  .actual  time  required 
discharge  was  seven  days. 

The  clause  in  tl^e  charter  upon  which  the  libelant  bases  hi 
is  as  follows: 

"It  Is  agreed  that  the  lay  days  for  loading  and  discharging  sha' 
follows  (if  not  sooner  dispatched):  Commencing  from  the  time  the 
reports  vessel  ready  and  prepared  to  receive  or  discharge  cargo,  not  1 
1,500  ties  per  running  day,  Sunday  excepted,  to  l>e  furnished  the  v« 
loading  at  port  of  loading,  and  prompt  dispatch  for  discharging  at 
discharge;  and  for  each  and  every  day's  detention  by  default  of  tl 
of  the  second  part  or  agent  74  dollars  per  day,  day  by  day,  shall  be 
said  party  of  the  second  part  or  agent  to  said  party  of  the  flrst  part  ot 

The  defendants  interposed  by  their  answer  these  defenses  < 
That  the  vessel  delayed  entering  upon  her  charter,  and  that  tl 
ter  did  not  report  her  ready  to  discharge  to  the  proper  officei 
consiffnee,  and  that  for  these  reasons  the  delay  of  which  th 
ant  complains  was  occasioned.  These  allegations  are  not  s< 
tiated  by  the  proofs.  I  find  the  facts  to  be  that  there  was  n< 
in  entering  upon  the  voyage,  and  that  report  was  made  to 
officer  at  port  of  destination. 

The  defendants  also  insist  that  the  "prompt  dispatch  for  d 
ging"  stipulated  for  in  the  contract  is  so  qualified  by  the  s 
ing  words  "at  port  of  disoliai^e"  that,  taken  as  a  whole,  tt 
simply  equivalent  to  prompt  dispatch  as  regulated  or  determi 
the  custom  of  the  port  of  discharge,  and  that  it  being  tlte  cus 
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t  Elizabethport  for  vessels  to  wait  their  tarn  for  dischar- 
the  Rob  Boy  haying  been  prcanptly  discharged  after  the 
scbarge  began,  no  liability  arose  for  detention  in  beginning 
caneed  by  her  being  obliged  to  wait  her  tnm.  It  seems 
sen  the  intention  of  the  parties  to  the  contract  to  provide 
!lay  of  the  schooner  both  at  the  port  of  lading  and  dis- 
Jhe  was  to  be  loaded  at  the  port  of  lading  at  the  rate  of 
per  day,  and  be  discharged  at  the  port  of  discharge  with 
spatch.  The  words  "at  port  of  discharge"  were  not  in- 
qualify  the  prompt  dispatch  the  vessel  was  to  receive  in 
ig  cargo,  but  to  relate  to  the  place  where  sach  prompt 
was  to  be  made.  In  making  this  definite  and  express  con- 
:ive  discharge  with  prompt  dispatch,  the  charterers  took 

iselves  the  risk  of  providing  at  once  a  berth  from  which  ,...« 

irge  could  take  place,  and  it  is  no  excuse  to  show  that,  by  K^"* 

1  of  the  port,  vessels  there  take  their  torn.    "Demurrage  is  J'* 

>f  contract,  the  provisions  of  which  usage  cannot  modify."  '^^ 

Wallace,  Fed.  Cas.  No.  3,657.    To  the  same  effect  is  the  •<--. 

ley  V.  Three  Thousand  Railroad  Ties,  38  Fed.  254,  where  5'*' 

d  judge,  discussing  the  question  of  demurrage  in  connec-  .^O 

usage  of  the  port,  says:    "If  not  satisfied  to  do  this  [be-  Cllf 

ect  to  port  usage],  he  [the  master]  should  have  guarded 
e  danger  by  stipulating  for  demurrage."    In  the  absence 

contract,  reasonable  diligence  is  all  tiiat  can  be  required.  ^^^  _^ 

tiat  the  vessel  was  bound  to  wait  her  turn  according  to  ^^M  ««J!t 


of  the  port,  notwithstanding  the  stipulation  for  prompt  dis-  ^^1  |— - 

lid  be  to  prohibit  the  parties  from  receiving  that  compen-  ^B  r'i-» 

delays  for  which  it  was  their  intention  to  provide.    Fish  J  -:,:% 

adred  and  Fifty  Tons  of  Brown  Stone,  20  Fed.  202.    Prompt  ;- 1  -' 

xcludes  all  delay  save  the  time  employed  in  unloading  and  iT''.V 

cargo,  except  what  is  caused  by  natural  causes  beyond  ','.K'.\ 

1  of  the  party  contracting.    Under  the  contract,  the  char-  ••-'^^ 

e  bound  to  furnish  prompt  dispatch  for  discharging.  This 
I  to  do,  and  such  failure  was  a  default  on  his  part  such  as 
mplated  by  the  charter.  Burrill  v.  Grossman,  16  C.  C.  A, 
d.  747.  "A  charter  party  which  made  charterer  liable  for 
;  only  when  caused  by  bis  default  did  not  relieve  him  for 
ied  by  omission  to  perform  his  covenants,  even  though  he 
[uilty  of  negligence."  One  Thousand  Six  Hundred  Tons 
of  Soda  V.  McLeod,  10  C.  C.  A.  115,  61  Fed.  849. 
lant  being  entitled  to  demurrage,  the  only  remaining  ques- 
(V  much.  Under  the  charter  the  vessel  had  a  lien  on  the 
?murrage,  which  on  the  day  of  the  stoppage  of  discharge 
ly  accrued.  By  the  removal  of  the  ties  from  the  wharf 
irs  of  the  consignee,  the  vessel  was  losing  her  lien  expressly 
for  in  the  charter.  There  was  no  place  on  the  railroad 
lischarge  where  the  ties  could  be  stored.  The  only  course 
le  vessel  by  which  the  lien  could  be  preserved  was  that 
to  the  consignee  and  charterers, — ^to  remove  to  nearest 
ere  the  ties  could  be  retained  until  the  question  of  demur- 
determined.     The  evidence  shows  that  there  was  not  a 
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wharf  near  by  suitable  for  the  purpose.     The  dock  suggested 
sufficient  water  at  low  tide  to  tloat  the  Rob  Boy,  and  to  it  the 
could  not  have  been  expected  to  go.    To  have  pi-oceeded  eli 
to  complete  discharge  would  have  cousumed  several  days.    T 
not  desired  by  the  charterers,  as  is  apparent  from  their  t 
of  June  '2'2d,  in  which  they  say:    "We  are  endeavoring  to 
with  the  owner  of  Kob  Koy  in  this  city  for  her  to  continue 
ging  ties  to  Jersey  Central  Railroad  without  libeling  or  a 
the  course  outlined  by  you,  and  hope  by  Monday  to  have 
satisfactorily  arranged."    This  was  virtually  a  request  for 
sel  to  remain  at  Elizabethport  and  await  developments,  and 
be  assumed  that  she  did  so  in  consequence  of  this  telegram. 
26th  of  June  unloading  was  recommenced,  and  proceeded  p; 
until  vessel  was  discharged.    There  is  no  dispute  in  regarcj 
rapidity  of  the  discharge  while  the  work  was  in  actual  progi 
the  master  intended  to  discontinue  discharging  his  vessel  i 
curity  were  given  for  demurrage,  he  should  have  given  such 
notice  of  his  intention  to  the  charterers  as  would  have  enabh 
to  have  furnished  the  required  security  without  delaying  the  i 
of  the  work,  or  have  adopted  a  means  by  which  prompt  di 
could  have  been  made  and  the  lien  of  the  vessel  retained 
course  was  not  pursued  by  the  master.    I  will  not,  therefore 
any  demurrage  from  the  time  when  the  master  arbitrarily 
the  discharging  on  the  20th  of  June  to  the  time  of  charterers'  t' 
last  above  referred  to,  June  22d,  a  period  of  three  days. 

I  am  of  the  opinion  that,  under  the  contract  and  the  circum 
of  this  case,  the  libelant  is  entitled  to  demurrage  for  14  daj 
a  decree  be  prepared  accordingly. 


PEDERSON  y.  JOHN  D.  SPRECKLES  &  BROS.  CO. 

(Circuit  Court  of  Appeals,  Math  Circuit.    Marclt  3, 1898.) 

No.  418. 

1  1.  Towage— Method  of  PASTENrao  Line. 

'  On  the  preponderanre  of  the  evidence,  held,  that  In  towing  a 

I  it  is  not  good  seamaDship,  when  the  line  is  passed  through  th 

I  chock,  to  make  it  fast  to  the  pawl  bitt,  as  this  brings  it  at  such 

as  to  put  a  great  and  uneven  pressure  on  the  choctc,  and  a  heavy  i 

'  the  line;    that.  If  passed  through  the  breast  chock,  the  line  si 

,i  fastened  to  the  windlass  bitt;    and  that  the  best  method  is  to 

straight  a  lead  as  possible. 

3.  Same — Speed  of  Tuwaoe. 

In  towing  a  si'hooner  about  00  feet  in  length,  and  of  some  87  toi 
with  a  5-lncb  Manilla  lino,  in  a  smooth  bay,  6  to  7  knots  an  hoi 
e.xcesslve  or  dangerous  speed.  \ 

8.  Same— RESP0N8iBii.tTT  for  FASTEurao  Towline. 

When  a  tug  takes  in  tow  a  schooner,  having  her  own  officers  a 
on  board,  wlio  take  control  and  management  of  the  fastening  of 
line  to  their  vessel,  they  are  bound  to  see  that  it  is  securely  fasten 
the  tug  is  not  responsible  for  any  failure  in  this  respect. 

4.  Same — Reciprocat,  Duties. 

A  tug  engaged  iu  towing  is  not  bound  to  exercise  the  highest 
degree  of  skill  and  cure.     Her  duty  la  to  use  reasonable  care  a: 
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f  has  a  right  to  expect  correspoDdlng  care  and  skill  on  the  part  of 
',  when  the  latter  la  in  charge  of  her  own  oQlcera  and  crew. 

'BK80MAI.  brjURIKS. 

;,  towing  a  scbooner  manned  by  her  own  officers  and  crew.  Add  not 
or  personal  Injuries  occasioned  to  the  schooner's  mate  by  the  break- 
he  breast  chock,  through  which  the  line  was  run,  where  the  accident 
le  to  bad  seamanship  of  the  mate,  in  causing  the  line  to  be  nut 
1  tbe  breast  ctiock  and  fastened  to  tbe  pawl  bltt,  instead  of  to  tlw 
M  bitt. 

from  the  District  Court  of  the  United  States  for  the  North- 
ict  of  CaUfornia. 

Hatton,  for  appellant 

dge,  Beatty  &  Brittain,  for  appellee. 

GILBEBT  and  BOSS,  CSrcuit  Judges,  and  HAWLET,  Di» 

lEY,  District  Judge.    This  is  a  libel  in  personam  by  Louis  A.  Z3w3i 

,  appellant,  to  recover  damages  from  the  John  D.  Sprecklea  "^-I! 

ompany  for  injuries  received.    The  undisputed  facts  are  sub-  3l5»» 

as  follows:    The  steamer  Crown  of  England  was  wrecked  ,  Illi^ 

Bosa  Island,  in  Santa  Barbara  Channel,  December  1,  1894.  '  C*3J 

ornia  Iron  &  Wrecking  Company  was  employed  by  the  own- 
Crowft  of  England  to  recover  the  machinery  from  the  wreck ;  t 

Bsist  in  this  work,  the  company  employed  the  schooner  S.  ^fl 

1  and  the  tugboats  Kittie  O'Neill  and  Vigilant.    The  schoon-  ^^M  «<!n 

wned  in  part  by  one  Mrs.  Gruggel,  wife  of  its  captain.     It  ^^M  -..H 

OSS  tonnage,  87.55;   net  tonnage,  83.20;   net  length,  91.9;  ^1  L— ~ 

27.7;  depth,  6.8  feet, — carried  about  5  tons  of  iron,  and  was  ^H  CIKJ 

years  of  age,  and  in  good  condition.     The  tug  Vigilant  was  '  IIII) 

'  appellee.     The  S.  Danielson  and  the  Vigilant  lay  at  anchor  '.I'-'*' 

before  the  accident,  side  by  side,  in  Beechers'  Bay,  on  the  ',Z)"J 

of  the  island.     On  the  morning  of  January  6,  1895,  about  *-«C" 

past  8,  the  S.  Danielson,  upon  the  suggestion  of  the  tug, 
1  her  anchor,  and  started  to  drift,  while  waiting  for  the  tug 
ilongside  and  take  her  in  tow.  After  drifting  aboiit  half  a 
tug  came  alongside,  and  about  9  o'clock  made  fast  to  the 
and  began  towing.  Appellant,  who  was  the  mate  of  the 
S.  Danielson,  passed  a  5-inch  Manilla  rope  out  to  the  tug,  to 
in  the  towing.  The  line  was  passed  through  the  breast 
the  port  side,  and  was  made  fast,  under  his  supervision,  to 
bitt.  Between  40  and  50  fathoms  of  line  were  passed  out 
e  master  of  the  tug  Vigilant  signified  that  they  had  length 
WTiile  engaged  in  parceling  the  line,  and  standing  on  the 
le  line,  between  the  line  and  the  capstan,  the  chock  broke; 
llant  Was  thrown  against  the  capstan  by  the  snap  of  the 
his  leg  was  broken,  and  so  severely  injured  that  amputation 
e  necessary.  Some  10  or  15  minutes  thereafter  the  line 
The  time  occupied  in  towing  before  the  accident  is  variously 
I  by  the  witnesses  at  from  15  to  20  minutes. 
:ansed  the  accident?  Was  the  appellee  guilty  of  any  negli- 
The  contention  of  appellant  is  that  the  accident  was  caused 
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by  the  negligence  of  the  parties  in  charge  of  the  Vigilant,  in 
at  such  an  excessive  rate  of  speed  that  the  chock  through  wl 
towline  was  passed  was  pulled  in  two;  that  the  appellee  wa 
of  negligence,  in  not  supervising  or  directing  the  arrangemen 
towline,  in  not  watching  the  effect  of  her  towing  upon  the  8< 
and  in  towing  at  an  excessive  speed.  It  is  claimed  on  behal 
pellant  that  there  is  a  substantial  agreement  on  the  facts,  a 
the  only  questions  involved  herein  are  questions  of  law.  1 
tention  of  the  appellee  is  that  the  accident  was  caused  by  1 
of  appellant  and  those  acting  under  his  direction,  in  putting 
through  the  breast  chock,  and  making  it  fast  to  the  pawl 
stead  of  the  windlass  bitt;  that  improper  steering  by  the  ca 
the  schooner,  in  charge  of  the  helm,  also  contributed  to  the  h 
of  the  chock,  by  increasing  the  ^strain  thereon;  that,  in  fa 
perform  his  duty  in  this  respect,  appellant  was  guilty  of  sue 
gence  as  bars  him  from  recovering  any  damages.  It  is  clai 
appellee  that  the  questions  involved  herein  are  purely  ques 
fact,  upon  which  there  is  a  conflict  of  evidence,  and  that  the 
of  the  trial  court  should  not  be  disturbed  on  this  ground. 

The  tug  and  the  schooner  were  each  in  charge  of  their  re 
officers  and  crew.  Each  was  properly  manned  and  equipped, 
were  no  visible  defects  in  either.  The  weather  was  calm  ar 
there  was  a  light  wind,  and  the  water  was  smooth.  .  The  c 
the  schooner  is  used  to  keep  the  line  in  place,  and  the  bitt  t 
the  line  is  fastened  gives  the  strength  for  towing  purposes, 
cided  preponderance  of  the  evidence  establishes  tiie  facts  co 
for  by  appellee,  that  it  is  not  good  seamanship  upon  the  par 
officers  and  crew  of  the  schooner,  when  the  line  is  passed  thro 
breast  chock,  to  make  it  fast  to  the  pawl  bitt;  that,  if  th« 
passed  through  the  breast  chock,  it  should,  in  order  to  be 
fastened  to  the  windlass  bitt;  that  when  the  line  is  put  in  th 
chock,  and  fastened  to  the  pawl  bitt,  it  is  at  such  an  ang 
bring  a  great  and  uneven  pressure  on  the  chock,  and  a  heav 
upon  the  line;  that  the  best  method  is  to  have  as  straight  a 
possible;  that  the  straighter  the  lead,  the  safer  the  tow.  Tl 
mony  is  not  in  any  manner  weakened  by  the  fact  that  the  s 
had  been  previously  towed  in  safety,  for  a  longer  distance,  ^ 
line  placed  in  the  breast  chock,  and  fastened  to  the  pawl  bit 
question  as  to  who  furnished  the  line,  or  who  first  suggested 
does  not  clearly  appear.  But,  in  view  of  the  other  facts,  it  it 
immaterial.  There  is  no  suggestion  tliat  the  line  was  not  a 
strong,  and  safe  one,  and  no  claim  is  made  as  to  there  be 
defect  therein.  Appellant,  as  the  mate  of  the  schooner,  had 
and  control  of  her  forward  part.  He  was  at  his  post  of  duty. 
Randall  had  charge  of  the  tug.  Hie  called  upon  the  achoonei 
him  the  end  of  the  line.  It  was  passed  to  him  by  appellant, 
son.  in  the  ordinary  discharge  of  his  duty  as  mate  of  the  scho< 
rected  where  and  how  the  line  should  be  placed.  It  was  laid 
the  breast  chock,  and  made  fast  to  the  pawl  bitt,  of  the  sc 
Signals  were  then  given,  and  the  tug  started  on  its  course, 
light  of  these  circumstances,  it  seems  to  be  a  self-evident  proj 


Digitized  by 


Google 


PEDEBSON  V.  JOHN  D.  SPRECKLES  &   BBOB.  00.  941 

e  tag  could  not  have  been  at  fault  anless  at  the  time  of  the 

it  she  was  towing  at  an  excessive  speed.     Touching  this  point, 

St  that  can  be  said  in  favor  of  appellant  is  that  there  was  a 

:  of  evidence  as  to  the  rate  of  speed.     Appellant's  witnesses 

i  that  in  their  opinion  the  tug  was  towing  at  a  rate  of  9  or  10 

in  hoar,  while  the  testimony  on  the  part  of  appellee  placed  it 

I  6  to  7  knots  an  hour.     The  question  as  to  whether  the  speed 

cessive  is  not  to  be  determined  solelv  from  the  rate.     It  de- 

ipon  the  conditi(m  of  the  tow,  the  line,  and  other  surroundings. 

lestions  are  whether  she  was  going  at  such  a  speed  that  no 

i  would  be  liable  to  ensue  therefrom;  whether  she  was  exer- 

due  caution  and  reasonable  diligence.     If  the  speed  of  the 

ised  the  accident   if  was  excessive.     The  great  preponderance 

evidence  is — taking  into  consideration  the  tonnage  and  size 

schooner,  the  strength  of  the  line,  and  state  of  the  weather.  •  ....^ 

Lud  water — that  the  tug  was  towing  at  a  reasonable  and  safe  sr'"» 

lot  exceeding  7  knots  an  hour,  and  waa  not  guilty  of  any  fault,  — E'S 

it  the  speed  of  the  tug  was  not  the  proximate  cause  of  the  '^i2 

ig  of  the  breast  chock  on  the  schooner.     While  there  was  a  SE"" 

conflict  as  to  the  rate  of  speed,  the  witnesses  substantially  3*** 

that  7  knots  an  hour  was  safe  and  reasonable.     The  witness  ,--13 

orth,  who  had  been  about  4  years  on  the  Vigilant,  and  was  CHI 

tug  at  the  time  of  the  accident,  and  had  been  engaged  over  10  p.^. 

1  Sie  towing  business,  testified  that  the  Vigilant  was  a  steady  ^J  j55»« 

ler  pulling,  regular  in  her  movements,  in  perfect  condition,  and  J^t  «:*** 

knots  an  hour  "was  a  safe  speed."     Thompson,  who  was  cap-  ^H  "ti" 

the  tug  Bescue,  in  the  employ  of  the  Merchants'  &  Ship-  ^^|  IP— . 

'  Towboat  Company,  and  had  been  engaeed  for  20  years  in  the  ^B  r'l'i 

iHisinese,  on  all  kinds  of  boats  and  ships,  in  all  parts  of  the  |  --I-* 

Deluding  the  Santa  Barbara  Channel,  under  all  conditions  of  ;■;"' 

ad  weather,  testified,  in  reply  to  questions,  a»  follows:  iV'l** 

towing  a  schooner  of  the  dimensions  and  the  tonnage  of  the  Daniel-  ..}..[ 

Ish  you  wonld  state  to  the  court  whether  It  would  be  safe  and  proper  ■"■•*»^ 

.  line  of  from  40  to  50  fathoms  length  In  towing  such  a  schooner  in 
a  Barbara  Channel,  when  the  water  is  smooth,  the  wind  fair,  and  the 
hawser  a  6-lnch  Manilla  line?  A.  It  wonld  if  it  was  smooth  and 
1  fair,  as  you  say.  It  wonld  be  line  enough.  I  should  accept  that; 
(p  rope,  good  line,— if  the  distance  was  not  too  long,  and  I  expected 
;t  different  weather,  or  anything  like  that.  Q.  As  to  the  rate  of  speed 
ronld  be  proper  towing,  with  a  schooner  such  as  the  Danlelson,  under 
Litlons  I  have  named,  would  you  say  that  a  speed  of  from  5  to  6  or 
nots  would  be  a  proper,  reasonable,  and  careful  speed  to  tow?  A.  I 
ay  a  speed  of  7  or  8  knots  would  be  all  right,  if  It  was  smooth,  with 
•Inch  line.  I  should  tow  that  fast  If  I  was  doing  it;  after  I  got  fairly 
-got  way  on  my  tow.  If  it  was  rough,  and  I  considered  It  necessary 
)w,  I  shonid  do  so.  If  it  was  smooth,  I  should  certainly  go  as  fast 
Id;  and  I  think  that  would  be  just  about  the  rate  of  speed,— S  knots 
isel  like  that." 

Harvey,  assistant  superintendent  Of  the  Merchants'  &  Ship- 

Towboat  Company,  who  had  been  engaged  in  the  towboat  busi- 
r  30  years,  under  various  conditions,  and  upon  all  kinds  and 
er  of  vessels,  testified  as  follows : 

ike  the  schooner  Danlelson,  whose  dimensions  I  have  given  you,  in 
ta  Barbara  Channel,  with  smooth  water,  fair  wind,  being  towed  by 
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the  tug  Vigilant;  would  a  5-lnch  Une— Bay,  from  35  to  40  or  50  fa 
be  a  proper  length  of  line  to  have  out,  towing  such  a  schooner?  A.  J 
say  it  would  be.  Q.  As  to  the  rate  of  spted,  captain,  that  It  would 
to  tow  a  schooner  under  those  circumstances;  what  would  you  sa, 
that?  A.  I  should  say  It  was  safe  for  a  tug  to  pull  all  It  could.  Q. 
or  9  knots  would  be  safe,  In  point  of  speed?  A.  Yes,  sir;  that  line  ■^ 
that  boat,  and  more  too." 

Capt.  Gray,  who  was  the  anperiutendent  of  the  same  towbos 
pany,  and  had  been  in  the  business  for  over  20  years,  and  was  fi 
with  the  Santa  Barbara  Channel,  testified  as  follows: 

"Q.  What  would  you  say  as  to  the  speed  which  it  would  be  safe  and 
to  tow  a  schooner  of  these  dimensions  in  quiet,  still  water,  with  a  tug 
the  Vigilant,  and  with  a  5-lnch  Manilla  rope,  of  about  40  or  4o  fatho: 
I  should  tow  just  as  fast  as  the  tug  Would  tow  her.  Q.  Would  it. 
speed  to  go  at,  say,  5  or  6  or  7  knots  an  hour?    A.  Yes,  sir;  perfectly 

Rosenberg,  a  witness  for  appellant  in  rebuttal,  on  cross-exami 
testified  as  follows: 

"Q.  What  would  you  say  as  to  the  speed  of  towing  a  schooner  sad 
Danielson,  •  •  •  smooth  water,  fair  wind,  very  lightly  laden  wit 
wreckage,  and  It  was  being  towed  by  a  strong  steam  tug,  the  Vigila 
line  made  fast  to  the  pawl  bitt,  passing  through  the  after  port  cho 
the  tug  ahead;  what  would  you  say  as  to  reasonable  speed  to  tow  nndi 
circumstances,  a  6-lncb  Manilla  rope  being  used?  A.  About  6  or  7  n 
hour." 

Bat  it  is  earnestly  argued  by  appellant  that  the  testimony  is 
pnted  that  the  speed  of  the  tugboat  actually  caused  the  breal 
the  after  chock.  This  position  is  sought  to  be  maintained  up 
testimony  of  Capt.  Randall,  the  master  of  the  tug  Vigilant,  give 
reference  to  the  manner  in  which  the  line  was  made  fast,  as  ascei 
by  him  after  the  accident  The  testimony  of  the  other  witness 
on  the  assumption  that  the  line  was  properly  placed  and  fastenpi 
fully  understand  that  portion  of  the  testimony  of  Capt.  Randall 
upon  and  quoted  by  appellant,  it  is  necessary  to  refer  to  othe 
of  his  testimony.  He  had  testified  in  chief  that  the  tug  started  i 
speed,  that  after  towing  about  15  minutes  the  chock  was  carried 
and  that  at  that  time  the  tug  was  towing  about  6  knots. 

"Q.  When  the  vessel  started,  how  fast  were  you  going?  A.  We 
gradually,  and  gradually  got  on  the  way  to  about  6  knots.  Q.  How  loi 
you  started  before  you  were  going  at  the  rate  of  about  6  knots?  A 
4  or  5  minutes.  Q.  Kor  10  minutes  you  had  been  going  at  the  rate  of  ( 
A.  Yes,  sir.  Q.  No  faster?  A.  No,  sir.  Q.  The  same  rate  of  spei 
The  same  rate  of  speed.    The  engine  was  not  speeded  up  at  all." 

He  further  testified  that  the  tug  at  the  time  of  the  accident 
up  and  stopped,  and,  after  ascertaining  what  had  happened, 
started  ahead  at  the  same  rate  of  speed  a.s  before,  and  after  tow 
or  12  minutes  the  line  parted.     Upon  his  cross-examination  t 
lowing  questions  were  asked,  and  answers  given: 

"Q.  Did  you  notice  through  which  chock  the  towllne  was  lading? 
sir;  the  breast  chock.  Q.  Did  you  notice  where  it  was  made  fast 
No,  sir;  I  could  not  see  that.  Q.  Do  you  think  that  you  could  break  i 
line  like  that,  towing  a  schooner  such  as  the  Danielson  6  knots  an  bo 
under  the  conditions  you  were  towing  her  that  morning?  A.  No,  s 
with  a  fair  lead.  Q.  What  do  you  mean  by  a  'fair  lead'?  A.  A  i 
lead.  •  •  •  Q.  You  went  ahead  on  that  morning  without  reference  ti 
the  towllne  was  made  fast  to?    A.  We  allowed  that  the  people  on  the  si 
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would  aid  us  In  the  matter,  to  help  us  out,  by  not  making  those  lines  fast  to 
the  wrong  place." 

Next  come  the  questions  and  answers  so  confidently  relied  upon  by 
connsel : 

"Q.  I  ask  you  whether  on  that  morning  you  went  ahead  without  reference 
to  what  part  of  the  schooner  the  towllne  was  made  fast  to?  A.  Yes,  sir.  Q. 
Six  miles  an  hour  was  too  fast,  lender  the  condition  that  that  line  was  made 
fast?  A.  No,  sir.  Q.  How  did  the  chock  come  to  break,  then?  A.  It  was 
too  fast.  It  proved  it.  It  certainly  was  too  fast.  Q.  Under  the  conditions  at 
which  the  line  was  made  fast?    A.  It  was  too  fast" 

It  is  evident  that  this  language  had  reference  to  the  condition  of' 
fastening  the  line  on  the  pawl  bitt  after  placing  it  in  the  breast  choclc, 
which  was  a  fact  unknown  to  the  officers  and  crew  of  the  tugboat  until 
after  the  accident  This  is  made  clear  by  the  answer  of  the  witness 
when  recalled  on  behalf  of  the  appellee : 

"Q.  The  way  in  which  the  line  was  made  fast,  then,  you  did  not  know?     A. 

1  did  not  know;  no,  sir.  Afterwards  I  seen  where  the  line  had  been  made  fast, 
and  knew  the  chock  It  was  In;  after  we  went  alongside.  Q.  To  what  would 
yon,  then,  attribute,— all  told  in  one  answer,  covering  the  whole  case,— In  your 
best  judgment,  the  breaking  of  the  chock?  A.  Bad  steering,  and  the  Une  being 
made  fast  in  the  way  It  was,  and  iwsslbly  a  bad  casting.  The  speed  of  the 
vessel  had  nothing  to  do  with  It     It  must  have  broke  If  we  bad  been  going  at 

2  or  3  knots." 

This  testimony,  instead  of  showing  that  the  tug  was  towing  at  an 
excessive  speed,  tends  to  show  that  the  line,  after  passing  through 
the  breast  chock,  was  fastened  to  the  wrong  bitt,  and  that  the  neg- 
ligence was  upon  the  part  of  the  officers  and  crew  of  the  schooner, 
instead  of  upon  the  part  of  the  tug.     It  is  shown  by  the  testimony 
that  the  tug  was  fully  adequate  to  the  work.     It  was  managed 
with  reasonable  care,  judgment,  and  skill.     It  performed  its  duty 
in  an  ordinary,  careful,  and  prudent  manner,  and  did  its  entire 
doty,  unless,  as  is  claimed  by  appellant,  it  was  its  duty  to  see  that 
the  line  was  properly  placed  and  fastened  on  the  schooner  before  it 
started  to  tow.     A  vast  number  of  authorities  are  cited  by  appel- 
lant to  the  effect  that  the  tug  dominates,  guides,  and  directs;  that 
the  tow  keeps  in  her  wake,  and  conforms  to  her  directions;   that 
the  tug  must  furnish  the  motive  power,  and  direct  the  location  of 
the  tow;  how  she  shall  be  lashed;  with  what  fastening  she  shall  be 
secured;  to  see  that  her  tow  is  properly  made  up,  and  secured  with 
lines  of  proper  strength.     Many  of  these  cases  are  in  relation  to 
the  duties  of  the  tug  in  the  towing  of  canal  boats  and  barges,  which 
have  no  life,  voice,  or  control  in  making  np  the  tow;  and  in  all  these 
cases  it  is  held  that  it  is  the  duty  of  the  tug  to  see  that  the  lines 
of  the  tow  are  |»operly,  sufficiently,  and  securely  fastened,  and  that, 
if  the  tug  fails  in  this  duty,  she  is  guilty  of  a  maritime  fault.     But 
such  cases  have  no  application  to  a  case  like  this,  where  the  schooner 
had  its  own  officers  and  crew  on  board,  and,  in  pursuance  of  the 
custom  in  this  respect,  took  full  charge,  management,  and  control 
of  these  matters.     The  distinction  between  the  cases  is  too  manifest 
to  require  extended  discussion,  and  is  clearly  illustrated  in  the  de- 
cision of  the  court  in  The  Quickstep,  9  Wall.  665,  670,  which  is  one 
of  the  leading  cases  relied  upon  by  appellant.     In  the  course  of  the 
opinion  the  court  said : 
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"If  the  tug.  In  constructing  the  tow,  used  the  lines  fnrnlshed  by  the 
boats,  yet,  as  each  boat  was  independent  of  the  other,  no  responsib; 
attach  to  either  for  the  breaking  of  the  line  which  she  did  not  prot 
had  nothing  to  do  with  making  fast." 

The  testimony  shows,  without  conflict,  that  it  is  the  custon 
cases  where  the  tow  has  its  own  officers  and  crew  on  board 
charge,  for  the  oflBcers  of  the  vessel  to  arrange  all  the  preli 
matters,  such  as  placing  and  making  fast  the  towline;  th 
matters  were  within  the  duty  of  the  appellant  to  perform;  a 
he  did  in  fact  perform  that  duty.  Every  case  should  be  det« 
with  reference  to  its  own  peculiar  facts,  circumstances,  and 
tlons.     In  The  Allie  &  Evie,  24  Fed.  745,  749,  Brown,  J.,  sail 

"In  whatever  form  the  question  comes  up, — whether  as  to  seawo 
adequacy  for  the  work,  or  the  time  of  starting,— It  Is  a  practical  qu( 
reasonable  prudence  and  judgment;  and  as  regards  seaworthiness  In 
or  the  adequacy  of  the  tug  for  the  work  undertaken,  there  Is  no  ot 
criterion  than  the  Judgment  of  practical  men  versed  in  the  business, 
customs  and  usages  of  the  time  and  place,  viewed  as  representing  the  y 
and  knowledge  of  the  time.  To  show  this,  the  custom  and  practice  of 
men  Is  admissible." 

See,  also.  The  Battler,  62  Fed,  612,  614,  and  authoritie 
cited;  The  Merrimac,  2  Sawy.  586,  Fed.  Cas.  No.  9,478;  B 
Bennett,  99  Cal.  363, 33  Pac.  916.    , 

The  general  rule  as  to  the  duty  and  liability  of  a  tug  in 
is  clearly  expressed  in  The  Webb,  14  Wall.  406,  414.  Amon 
things,  the  court  said: 

"It  must  be  conceded  that  an  engagement  to  tow  does  not  Impose  < 
obligation  to  Insure,  or  the  liability  of  common  carriers.  The  burd 
ways  upon  him  who  alleges  the  breach  of  such  a  contract  to  show  ell 
there  has  been  no  attempt  at  performance,  or  that  there  has  been  ne 
or  unsklUfulness,  to  his  Injury,  In  the  performance.  Unlike  the 
common  carriers,  damage  sustained  by  the  tow  does  not  ordinarily 
presumption  that  the  tug  has  been  in  fault  The  contract  requires 
than  that  he  who  undertakes  to  tow  shall  carry  out  bis  nndertakl 
that  degree  of  caution  and  skill  which  prudent  navigators  usually  ei 
similar  services." 

In  The  Margaret,  94  U.  S.  494,  496,  the  court  said: 

"The  tug  was  not  a  common  carrier,  and  the  law  of  that  relatloi 
application  here.  She  was  not  an  insurer.  The  highest  possible  d 
skill  and  care  were  not  required  of  her.  She  was  bound  to  brinj 
performance  of  the  duty  she  assumed  reasonable  skill  and  care, 
exercise  them  In  everything  relating  to  the  work  untU  it  was  accompl: 

See,  also.  The  Jacob  Brandow,  39  Fed.  831;  The  Argus,  ; 
481,  4&3. 

The  law  applicable  to  this  case  is  that  both  the  tng  and  1 
must  exercise  reasonable  care  and  skill.  While  the  tng  wae 
to  exercise  reasonable  care  and  skill,  she  had  the  right  to 
corresponding  care  and  skill  on  the  part  of  the  schoonet 
Jacob  Brandow,  39  Fed.  831;  The  Sagua  v.  The  Grace,  42  F< 
The  Ciampa  Emilia,  46  Fed.  866,  868;  The  Invertrossacha, 
A.  87,  59  Fed.  194,  198;  The  Mai^aret,  5  Biss.  353,  Fed.  C 
9,0G8;  The  Allej^ance,  6  Rav,'y.  68,  Fed.  Cas.  No.  207;  Sproul  ^ 
mingway,  14  IMck.  1.  The  contention  of  appellant  that  ti 
pening  of  the  accident  raised  a  presumption  of  negligence 
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he  tng  eannot,  therefore,  be  snstained.  The  bordra  of  proof 
case  vfSB  upon  the  appellant  to  show  'aflftrmattvely,-  by  a 
ponderanee  of  the  evidence,  that  the  tug  was  guilty  of  neg- 
1  Shear.  &  R.  Neg.  §  57.  This  he  failed  to  do,  and  he  is 
efore,  entitled  to  recover  any  damages.  It  is  true,  as  was 
'he  Webb,  supra,  that: 

may  be  cases  In  which  the  resnlt  Is  a  safe  criterion  by  which  to  Judge 
iracter  of  tiie  act  which  has  cansed  it" 

( Joseph  B.  Thomas,  86  Fed.  662,  this  court  said: 

are  cases  where  the  fact  that  the  accident  happened  under  given 
I,  aoid  In  connection  with  certain  circumstances,  will  amount  to  evi- 
legligeDce  sufficient  to  charge  the  defendant" 

so,  1  Shear.  &  B.  Keg.  §  59. 

es  where  no  questions  are  raised  as  to  what  caused  the 

or  the  injury,  and  the  circumstances  are  of  such  a  char-  IIZCZ 

to  show  tijat  the  thing  which  did  happen  would  not  have  U5»» 

unless  there  was  negligence  upon  the  part  of  the  person  ^C? 

harge  and  control  of  such  thing,  then  the  presumption  con-  "^CC 

or  would  apply.     But  it  would  be  a  strange  construction  Dl!"* 

rule  to  apply  it  to  a  case  like  the  one  under  considera-  '^kj 

ere  all  the  facts  as  to  the  cause  of  the  accident  are  in  Cm 

and  nothing  occurred  which,  of  itself,  tended  to  show  that 
was  at  fault.     On  the  other  hand,  it  was  the  chock  on  the  ^J 

that  first  gave  way  and  caused  the  line  to  hit  appellant,  ^^^ 

was  the  real  cause  of  the  injury  to  hhn.     The  presump-  ^^M  «<(2!1 

refore,  if  any  is  to  be  indulged  in,  would  be  that  the  breast  ^^M  -..11 

as  defective,  because  it  broke.     The  line  did  not  part  for  ^1  L.... 

ninutes  after  the  accident  occurred,  and  its  parting  had  |  ^IK% 

whatever  to  do  with  the  injury  complained  of.     Moreover,  II1!> 

mony  tended  very  strongly  to  show  that  it  did  not  part  '3*5»* 

nt  of  the  speed  of  the  tug,  but  was  caused  by  chafing  after  '.Z'i'.'J 

king  of  the  chock.  •—<»;; 

■ous  other  minor  questions  were  discussed  by  counsel,  which 
I  unnecessary  to  refer  to,  as  the  views  already  expressed 
dve  of  the  case.  Upon  the  whole  case,  we  are  of  opinion 
accident  was  caused  by  the  negligence  of  those  having 
f  the  schooner,  and  that  the  tug  was  not  in  any  wise  at 
Che  decree  of  the  district  court  is  affirmed. 


IMULLT  &  JEFFREY  MFG.  CO.  v.  SAGBR  MFG.  CO.  et  SL 

(Circuit  Court,  N.  D.  New  York.    Juno  20,  1898.) 

»— Ikvbntioh. 

patent  for  a  bicycle  saddle,  no  invention  is  involved  in  merely  omit- 

colled  spring  at  the  pommel  end  of  a  prior  construction. 

Duryea  patent,  No.  293,725,  for  an  Improved  bicycle  saddle  (designed 
i  old  high-wheel  vehicle),  Is  void  because  of  anticipation  by  the  Kel- 
Idle. 
-60 
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This  was  a  suit  in  equity  by  the  Gormully  &  Jeffrey  Manufi 
Company  against  the  Sager  Manufacturing  Company  and  ot 
alleged  infringement  of  a  patent  for  a  bicycle  saddle. 

Charles  K.  OflQeld,  for  complainant. 

Edmund  Wetmore,  Howard  L.  Osgood,  and  Lawrence  E. 
for  defendants. 

COXE,  District  Judge.  This  is  an  equity  action  based  u 
ters  patent,  Ho.  293,725,  owned  by  the  complainant , and  grant 
luary  19,  1884,  to  Charles  E.  Duryea  for  an  improved  bicycl 
designed  for  the  "ordinary,"  or  high-wheeled  vehicle  which 
vogue  at  the  date  of  the  patent  The  specification  and  d 
describe  and  show  the  saddle  attached  to  the  "backbone"  or  1< 
which  carries  the  small  rear  wheel.  The  alleged  infringing 
is  designed  solely  for  use  upon  a  "safety"  bicycle.  The  8i)ec: 
says  that  the  structure  of  the  patent  "consists,  essentiall 
flexible  seat  or  saddle  having  its  two  extremities  attache* 
elastic  supporting-frame  composed,  essentially,  of  two  long 
parallel  springs  arranged  in  such  manner  as  to  admit  of  their 
downward  on  opposite  sides  of  the  backbone  or  reach,  and 
maintaining  a  longitudinal  strain  or  tension  to  the  seat"  1 
ent  contains  eight  claims.  The  first  five  are  alleged  to  be  in 
The  first  claim  is  the  broadest  and  sufficiently  describes  the  in 
It  is  as  follows: 

"(1)  Xbe  improved  saddle  for  bicycle,  consisting  of  a  flexible  seat  c 
proper,  and  a  supporting-spring  bavlng  two  substantially  parallel  ai 
upturned  ends  attached  to  the  seat,  and  adapted,  as  described,  to 
longitudinal  tension  thereto." 

The  defenses  are  the  usual  ones, — anticipation,  want  of 
ability,  noninfringement  and  defective  title.  A  large  numbei 
ents  and  devices  have  been  introduced  by  the  defendants  ' 
discussion  at  the  argument  makes  it  unnecessary  to  conside 
The  great  bulk  of  the  anticipatory  literature  is  condensed 
exhibits  known  as  the  "Star"  or  "Kelley"  saddles,  which  are  o 
to  be  prior  to  the  Duryea.  To  spend  time  in  the  examinatioi 
other  exhibits  would  be  like  studying  with  laborious  care  a  m 
of  antique  and  musty  volumes  when  everything  contained 
which  bears  upon  the  subject  in  hand,  has  been  condensed  anc 
found  in  the  encyclopedia  in  one  short  and  concise  statement 

The  Kelley  saddles  are  the  best  references  offered  by  the  def 
and  possess  all  of  the  features  of  the  Duryea  saddle  with  thi 
exception  that  the  Kelley  saddle,  as  illustrated  by  the  Exhibi 
is  provided  with  a  coiled  spring  at  the  narrow,  or  pommi 
This  proposition  is  undisputed.  The  sole  question,  therefor 
this  branch  of  the  controversy,  is  this:  Assuming  that  the 
saddle  is  not  an  exact  anticipation,  did  it  require  invention 
the  Kelley  saddle  omitting  only  the  coiled  spring?  It  is  thoui 
If  Duryea  had  been  first  in  the  art  it  might,  possibly,  have  i 
invention  to  add  the  coiled  spring  to  his  structure.  Surely  it 
require  invention  to  leave  off  that  feature.  The  attempt  ti 
patentable  distinction  in  favor  of  Duryea  by  reason  of  the  omi 
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le  coil  is  based  upon  the  most  technical  and  visionary  con- 
is.  The  only  conceivable  difference  is  one  of  degree.  The 
iddle  may  have  a  greater  spring  action  than  the  Duryea  sad- 
there  can  be  no  question  that  Exhibit  No.  6,  if  made  after 
ea  patent,  would  infringe.  The  court  would  not  listen  with 
1  to  an  argument  that  Kelley  had  escaped  infringement  by 
:ion  of  the  coil  in  question.  Beipg  made  prior,  if  not  an 
ticipatiou,  the  change  to  the  Duryea  structure  was  wholly 
de  province  of  the  skilled  mechanic.  The  sitnation  seems 
D  that  which  was  disposed  of  by  this  court  In  Manufacturing 
dbridge,  60  Fed.  91.     The  bill  is  dismissed. 


AMERICAN  ORDNANCE  CX).  v.  DBIGGS-SBABtmY  00.  ;^£~ 

(Clrcolt  Court,  D.  Connecticut    June  20, 1S88.)  '"^l" 

No.  962  ^»-« 

PiucLnintART  Injunction.  *  cf 'It 

eliminary  InJuDction  on  a  patent  for  guns  ■will  be  denied  where  de-  !I2in 

t  1b  financially  responsible,  and  is  under  contract  to  furnish  the  C^ 

a  question  to  the  government,  within  a  limited  time,  for  uae  In  time  ^— «• 
'  for  coast  defense,  under  pressure  of  impending  danger. 


:»•• 


ras  a  suit  in  equity  by  the  American  Ordnance  CJompany  ^^ 

he  Driggs-Seabury  Company  for  alleged  infringement  of  a  ^^  «*'" 

The  cause  was  heard  on  motion  for  preliminary  injunction. 

Singleton,  for  complainant  ^  tlKJ 

1  &  Wallace,  for  defendant  I  ''vy 

'SEND,  District  Judge.     On  this  motion  for  a  preliminary  ")."' 

n,  complainant  claims  public  acquiescence  in  the  validity  of  •— «»^ 

it,  infringement,  and  that  defendant  is  estopped  to  deny 
>y  reason  of  the  previous  relations  of  the  parties  in  interest. 
t  satisfied  that  defendant's  proposed  construction  will  not 
certain  claims  of  the  patent  in  suit  But,  as  it  is  admitted 
indant  is  financially  responsible,  the  motion  will  be  denied  . 
round  that  defendant  is  under  contract  to  furnish  the  guns 
on  to  the  government  of  the  United  States  within  six  weeks 
present  time,  for  use  in  time  of  war  for  coast  defense,  and 
e  pressure  of  immediate  and  impending  danger.  In  these 
inces,  the  defendant  should  not  be  restrained  from  deliver- 
necessary  war  material  to  the  government 
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JAKOBSEN  v.  9PRIN6BR  et  aL 

8PBINOKB  V.  JAKOBSEN  et  al. 

(drcait  Court  of  Appeals,  Fifth  Circuit     Jlay  17,  1888.) 

No.  687. 

1.  Collision— Stbambrb  ts  Hiver— Violation  ok  Kavigatioh  RtrLKs 
Two  steamers,  oue  ascending  and  the  other  descending  along 
bank  of  a  broad,  straight  stretch  of  the  Mississippi  river,  held  both 
for  a  collision  between  them,— the  descending  vessel  for  faulty  < 
tlon,  rendering  it  dllBcult  to  check  her  speed,  and  for  being  on 
proper  course,  in  the  path  of  ascending  vessels;  the  ascending  v 
starboarding  her  helm  instead  of  porting,  as  required  by  navigat 
18  and  19  (Rev.  St.  S  4233). 

i.  Same— Mutual  Fault— Damages — Losses  op  Chew. 

In  case  of  mutual  fault,  members  of  the  crew  of  one  vessel,  ^ 
personal  efTects,  may  recover  from  the  other  only  half  their  damaf 

8.  Same — Pabbenoebs. 

In  cases  of  mutual  fault,  the  personal  representative!  of  passen 
with  one  of  the  vessels  may  recover  full  damages  from  the  other 
latter  may  recoup  one-half  thereof  from  the  half  damages  aw 
the  owners  of  the  former  vessel. 

Appeal  from  the  District  Court  of  the  United  States  f<w  the  '. 
District  of  Lonisiana. 

This  cause  arises  from  a  collision  on  the  nl^t  of  January  27,  1897. 
the  steam  yacht  Argo,  101  feet  long,  6  feet'  draft,  and  the  Norwegian 
Albert  Dumois,  a  freight  veEsel,  210  feet  long,  and  17  feet  draft,  in  a 
stretch  of  the  MiBBlsslppi  river,  half  a  mile  wide,  and  about  80  mlli 
the  city  of  New  Orleans.  The  Argo  was  under  special  charter  of  a  nt 
company  to  make  a  quick  trip  to  the  mouth  of  the  Mississippi  river 
turn.  She  started  about  7  o'clock  p.  m.  on  that  day,  and  had  on  ' 
the  time  a  master,  who  served  also  as  a  pilot;  an  engineer;  a  flreni 
deckhand;  one  steward,  who  served  also  as  a  cook.  The  nndertak 
under  the  direction  of  H.  G.  Hester,  representative  of  the  newspaj 
pany;  and  his  party  consisted  of  himself,  A.  Faure  Bourgeois  de  Bl 
C.  Lindauer,  newspaper  correspondents,  and  one  Cranz,  an  Invite 
According  to  her  inspection  certificate,  the  Argo  should  have  bad  o 
one  engineer,  and  a  crew  of  five  men;  but  as  there  was  great  hurr 
her  away,  so  as  to  be  present  at  the  mouth  of  the  river  at  the  tim 
arrival  of  a  congressional  committee  to  inspect  the  jetties  (which 
ceded  them  on  the  steamship  Whitney),  to  report  said  committee's  pro( 
Messrs.  Hester,  Lindauer,  and  Bleslne,  all  of  whom  were  said  to  be 
with  the  management  of  water  craft,  agreed  in  case  of  necessity  to  leni 
and  act  as  part  of  the  crew.  The  Argo  sped  rapidly  down  the  river, 
delay  or  accident,  until,  between  12  and  1  o'clock  in  the  morning  of 
28,  1897,  she  came  In  collision  with  the  Albert  Dumois,  striking  hei 
starboard  bow  10  or  12  feet  abaft  the  stem,  damaging  herself  so  ba 
she  sunk  in  a  few  minutes  thereafter;  her  crew  and  passengers  all  e 
except  Hester  and  Bleslne,  who  were  drowned.  The  Dumois  made  ; 
of  an  hour  or  more,  trying  to  find  the  missing  men,  and  then  broDgb 
malnder  of  the  crew  and  passengers  to  the  city  of  New  Orleans. 
same  day  the  Dumois  reached  New  Orleans,  Oscar  M.  Springer,  owne 
Argo,  filed  his  libel  in  rem  against  the  Dumois,  claiming  that  she  was 
in  fault,  asking  $40,000  damages.  Shortly  thereafter  the  crew  of  t 
filed  their  intervention,  claiming  various  small  sums,  to  the  value 
personal  effects  lost  by  the  sinking  of  the  Argo;  and  thereafter  Mrs. 
mother  of  the  deceased  Bleslne,  Uled  her  libel  in  personam  against 
Jakobsen,  who  had  appeared,  through  the  steamship's  master,  and  cli 
be  the  sole  owner  of  said  steamship;  alleging  that  said  Bleslne  died 
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iMoe,  having  no  wife  or  fattier  living,  leaving  her  hia  only  iniTlvlng  parent, 
and  alleging  said  collision  and  death  were  solely  caused  through  the  fanlt, 
neie^lgence,  and  improper  conduct  of  those  in  charge  of  the  steamship,  and 
asking  for  $20,000  damages.  After  filing  hto  claim,  Jakobsen,  owner  of  the 
Dumols,  filed  a  petition  claiming  the  benefit  of  the  limited  liability  act,  and 
asked  that  the  said  vessel  and  her  pending  freight  be  appraised  and  released 
on  bond.  Thereupon  an  appraisal  was  had,  and  the  value  of  the  vessel  and 
freight  appraised  at  931,333.75,  and  an  order  was  rendered  restraining  further 
proceedings  against  said  vessel;  and  a  monition  was  published  for  three 
months,  calling  on  all  parties  having  or  pretending  to  have  claims  against 
the  said  vessel  to  appear  before  a  commissioner  and  present  the  same.  Under 
this  monition,  Mrs.  Hester,  the  widow  of  H.  G.  Hester,  filed  her  petition, 
alleging  that  her  said  husband  had  lost  his- life  through  the  fault  of  those  In 
charge  of  the  said  Dumols,  and  claiming  damages  in  the  snm  of  $20,000.  By 
agreement  the  libel  of  Mrs.  Blealne  was  filed  as  a  claim  under  said  monition, 
and  to  be  treated  aa  an  answer  to  the  petition  of  Jakobsen,  denying  fault 
on  the  part  of  the  Dumols,  and  asking  tb^t  all  claims  be  made  against  said 
bond,  and  not  against  the  steamship.  The  libelant  Springer  filed  an  answer 
denying  all  the  allegations,  and  surrendering  the  wreck  of  said  Argo,  and 
any  charter  money  that  might  be  due  to  him  and  to  any  and  all  parties  in 
Interest.  On  the  hearing  the  district  court  decided  that  the  Dumols  was  solely 
in  faalt,  and  rendered  decrees  against  the  fund  In  favor  of  Springer,  owner  of 
the  Argo,  for  $11,000;  Mrs.  Hester,  $5,000;  Mrs.  Bleslne,  $2,500,— and  for  the 
crew  of  the  Argo  the  following  amounts:  One  Broadhurst,  $61.45;  Orkney, 
$20.25;  Jewett,  $25.50;  Brown,  $213;  Green,  $5;  and  Diseamus,  $4.  From  this 
decree  the  owners  of  the  Dumols  appealed,  claiming,  among  other  errors,  that 
the  court  erred  in  finding  the  Dumols  In  fault,  and  In  not  finding  the  Argo 
solely  In  fault;  and  thereupon  O.  M.  Springer,  the  owner  of  the  Argo,  also  ap- 
pealed, claiming  that  the  court  erred  in  not  finding  a  higher  ralue  than  $11,000 
tor  the  Argo. 

Bicbard  De  Gray,  for  Springer,  Mib.  Blesine,  and  orew. 

George  Denegre,  for  Mrs.  Hester. 

John  D.  Bonse  and  William  Qrant,  for  claimant  Jakobsen. 

Before  PABDEE  and  McCOBMIOK,  (3ircult  Judges,  and  SWAYNE, 
IMstrict  Judge. 

PABDEE,  Circuit  Judge  (after  stating  the  facts).  Prima  facie,  a 
collision  between  an  ascending  and  a  descending  steamer,  in  a  straight 
stretch  of  the  MissisBippi  river,  where  it  is  half  a  mile  wide,  can  only 
result  from  gross  mismanagement  in  the  handling  of  both  steamers, 
unless  there  is  intended  and  carried  out  a  deliberate  purpose  on  the 
part  of  the  one  to  run  the  other  down.  In  case  each  vessel  is  any- 
where near  its  proper  place,  they  are  necessarily  too  far  apart  to 
make  a  collision  posaible.  The  case  in  hand  is  no  exception  to  the 
rule.  It  is  admitted  by  the  pleadings  and  shown  by  the  evidence  that 
at  tbe  time  the  Dumols  and  the  Argo  first  came  in  sight  of  each  other 
the  Dumois  was  ascending  the  river  in  her  proper  place,  near  the 
left  bank.  That  the  Argo  was  at  the  same  time  descending  the  river 
near  the  same  bank,  and  out  of  her  proper  place,  which  was  the  mid- 
dle of  the  river,  is  dear,  by  the  preponderance  of  the  evidence,  sup- 
ported as  it  is  by  concIuEdons  that  necessarily  follow  from  admitted 
facta  Lombard,  the  pilot  of  the  Dumois,  who  was  keeping  a  look- 
out on  the  bridge,  and  Sibitsen,  the  mate,  who  was  with  him,  also, 
on  watch,  each  testify  that  when  he  first  distinguished  the  Ai^o  he 
saw  her  red,  green,  and  white  lights  dead  ahead, — ^if  anything,  a  little 
inside;  that  is,  a  little  nearer  ^e  left  .bank  than  the  Dumois.     Lar- 
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sen,  able  seaman,  who  was  on  watch,  and  afterwards  at  the  w 
the  Dumois,  says  that  the  Dumois  was  about  a  half  a  ship's 
from  the  left  bank  when  he  saw  the  lights  of  the  Argo  to  th 
board  of  the  Dumois,  and  this  was  after  some  signals  had  b 
changed.  Nicholas  Theodore,  pilot  on  the  tug  Day  Dream, 
with  its  tow,  was  about  to  land  at  the  lugger  landing  on  the  lef 
just  above  where  the  collision  took  place,  says  that  the  Argo 
so  close  to  him  that  he  could  see  her  colw;  that  'she  was  al 
feet  from  him,  and  he  was  afraid  she  would  run  into  him. 
Green,  cook  on  board  the  Argo,  says  that  when  he  heard  t] 
whistle  of  the  Argo  he  went  up  on  the  steps  and  looked  out,  a 
all  the  three  lights  of  the  Dumois.  Capt.  Brown,  master  and  ] 
the  Argo,  and  who  was  the  only  man  on  watch  at  the  time,  al 
Diseamus,  seaman,  stood  by  him,  admits  passing  the  tug  Day 
and  giving  her  a  signal  of  passage,  and  immediately  after  admi 
seeing  the  Dumois,  but  only  the  white  and  red  lights  of  that 
which  he  says  were  on  his  port  bow.  Diseamus  saw  only  th< 
that  Capt.  Brown  saw.  One  Nicholas  Dedes,  pilot  of  the  ti 
Dream,  says  that  they  were  about  making  a  landing  on  the  eas 
of  the  river  when  the  Argo  passed,  blowing  one  whistle.  He  di 
undertake  to  say  where  the  Argo  was  when  she  first  signal 
Dumois.  One  Capt.  Jurisch,  on  one  of  the  luggers  in  tow 
Day  Dream,  testifies  to  the  signal  between  the  Argo  and  tl 
Dream,  but  gives  no  satisfactory  evidence  as  to  where  the  Argo 
the  time  she  first  came  in  sight  of  the  Dumois.  From  this  ev 
and  from  legitimate  conclusions  from  admitted  facts,  it  is  clei 
at  the  time  the  Argo  first  sighted  the  Dumois  the  Argo  was  out 
proper  course,  unnecessarily,  in  the  path  of  ascending  vessels 
fact  being  established,  it  is  very  easy  to  reconcile  the  other  ev 
conflicting  though  it  may  be,  as  to  the  lights,  course,  and  n 
ment  of  the  respective  ships,  resulting  in  the  collision.  Tlie  mf 
the  Argo  admits  that  after  sighting  the  Dumois,  and  before  ch 
his  course,  he  M'aited  for  the  Dumois  to  give  the  passing  sign 
that,  the  Dumois  not  giving  the  passing  signal,  he  himself  gai 
one  whistle,  meaning  to  pass  to  the  right, — and  thereupon,  ( 
soon  thereafter,  put  his  helm  to  port.  Notwithstanding  tb 
signal  of  two  whistles  then  given  by  the  Dumois,  and  the  ap 
direct  change  of  course  of  the  Dumois  in  accordance  with  its 
and  the  continuance  of  the  Dtimois  upon  its  changed  course,  tl 
ter  of  the  Argo.  believing  in  the  speed  of  his  vessel,  and  that  hi 
run  around  and  pass  to  the  right  of  the  Dumois  in  any  even 
his  course  until  he  struck  the  Dumois  and  sunk  his  vessel.  W( 
from  his  deposition: 

"Q.  Well,  how  far  away  was  the  boat  when  you  first  saw  her,  bef 
gave  the  signal?  A.  Rhe  was  about  three-quarters  of  a  mile  away,  : 
about  three-quarters  of  a  mile,  the  way  I  was  goInK.  I  understand 
yes,  sir;  I  saw  her  some  time  before  I  blew  the  first  whistle.  Q.  ^ 
derstand.  of  course,  which  Teasel  should  blow  first?  A.  It  was  her  | 
blow  first.  That  Is  what  I  was  waiting  for.  Q.  And  when  she  didn't 
A.  I  blew.  Q.  You  blew  because  she  didn't  blow  for  you  first?  A.  ] 
•  •  •  Q.  Did  .von  blow  for  the  Pnmols  after  yoti  passed  abreast  of 
gers  at  the  canal?    A.  Yes,  sir;  I  blew,  but  I  waited  some  time  for 
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d  he  didn't  blow.  Then  I  blew  one  whistle  as  he  -vc^as  on  the  east 
3.  After  you  passed  the  Day  Dream?  A.  Yes,  sir.  Q.  How  far 
1  past  the  Day  Dream  and  her  luggers  when  you  blew  the  whistle 
..  I  suppose  I  was  not  more  than  about— very  little  distance— about 
Ix  swonds,  seven  or  eight  seconds.  •  •  •  Q.  Why  didn't  you  blow 
tls  of  alarm  when  you  flrst  discovered  the  lights  of  the  Dumols?  A. 
I  had  no  business  blowing  the  alarm  then,  because  I  was  on  my  right 
and  I  blew  one  whistle  to  hUn.  and  he  answered  by  two,  crossing  my 
rhlch  I  suppose  any  man  would  have  altered  his  signals  and  stopped 
.  coming  that  close  to  each  other.  Q.  You  didn't  sound  that  one 
the  whistle  until  you  had  passed  the  Day  Dream,  when  you  were  less 
f  a  mile  from  the  Dumois'i  A.  No.  sir.  Q.  When  did  you  sound  It? 
nded  the  whistle  half  a  mile  from  the  Dumols;  that  is,  the  first  whls- 
as  going  very  fast,  captain.  Q.  You  understand  the  rule  to  be,  then, 
en  an  ascending  vessel  gives  the  signal  for  sides,  that  the  descending 
ay  give  her  signal  for  sides?  A.  Yes,  sir;  I  was  waiting  for  him  to 
id  I  thonght  I  would  have  to  do  It;  couldn't  wait  any  longer;  and 
V  one  whistle,  and  he  answered  me  back  two  whistles,  crossing  my 
Then  I  blew  one   Immediately  afterwards, — one  whistle,— then   Im- 

y  afterwards,  and  ported  my  helm  quick,  when  he  blew  his  two  whis-  „^ 

stead  of  blowing  his  two  whistles,  he  ought  to  have  stopped  accord-  JC" 

le  rules,  and  backed  his  ship.     I  ported  my  helm  right  away,  to  get  ^wjl 

le  road,  immediately  after  the  two  whistles  were  blown  by  him.     Q.  .  " 

terval  of  time  elapsed  between  your  first  and  second  whistle?     A.  I 

it  was  not  very  long.    Let  us  see;   about— not  more  than  about  15  — ,-« 

Q.  Then  you  put  your  helm  hard  a-port?    A.  I  put  my  wheel  hard  ,-^\J 

nd.  the  velocity  I  was  going,  1  made  sure  I  would  go  clear  of  him.  Cllf 

f  sane  man  would  go  across  my  bow,  I  thought  it  was  too  much  alto- 
I  have  been  on  this  river  40  .vears,  and  I  never  knew  anybody  to  do  , 

Q.  Why  didn't  you  stop  and  back  after  you  saw  the  Dumois  cross-  ^m 

■  signal?    A.  It  was  too  late  then.     I  thought  I  could  clear  her.     Q.  ^^M  _, 

lot  too  late  to  port  your  helm?    A.  I  ported  my  helm  after  I  blew  ^^H  "•!! 

nd  whistle.     She  never  blew  any  more  whistles.     Q.  W'hy  didn't  you  HH  _.... 

>r  you  blew  the  second  whistle?    A.  Because  my  Judgment  said  I  ^^1  i 

?ar  her,  with  the  velocity  I  was  going.     Q.  That  Is  the  reason  you  ^^ 

tempted  to  reverse, — check  your  speed?     A.  No,  sir;    I  made  sure  I  |  «.  .. 

ear  her.     That  Is  the  reason.     You  could  see  yourself  when  I  struck  .11. J 

t  feet  from  the  stem.    If  that  ship  was  backing  when  they  rung  '3':** 

n,  I  would  have  cleared  her  two  or  three  hundred  feet."  '-1  -• 

ault  of  the  Argo  is  too  clear  to  require  further  discussion,  and  —■ 'C^ 

rdly  necessary  to  add  that  at  the  time  she  was  short  of  her 
ion  crew.  The  substitution  of  passengers  to  work  in  case  of 
y  may  satisfy  inspection  officers,  but  ought  not  to  deceive  the 

She  was  not  constructed  so  that  her  speed  could  be  checked 
;quired  by  the  rules  of  navigation,  or  that  she  could  be  backed 
any  reasonable  time  after  sighting  danger;  and,  withal,  she 
ining  recklessly  in  the  nighttime,  with  substantially  only  one 

watch,  in  the  path  of  ascending  vessels,  trusting  to  her  speed 
nagement  to  keep  out  of  trouble. 

'ault  of  the  Dumois  is  not  so  apparent  She  was  properly 
I,  manned,  and  equipped;  had  a  regular  licensed  pilot  on 
carried  the  regulation  lights ;  was  in  a  place  where  she  had  a 

be  at  the  time  the  Argo  was  sighted.  Ahead  of  her,  almost 
bailing  or  signaling  distance,  the  tug  Day  Dream  was  either 
,  or  had  just  landed,  showing  all  the  lights  of  such  a  tow.  In 
1,  coming  towards  her,  showing  three  lights  at  an  even  height 
,  green,  and  white  lights),  was  the  Argo,  From  the  evidence, 
;o  signaled  iirst  to  pass  to  the  right,  and  ported  her  helm 
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accordingly.  The  Dnmois,  either  not  hearing  this  signal,  o 
willing  to  permit  the  Argo  to  pass  to  the  right,  crossed  the  Argo 
nal,  and  gave  two  whistles  to  pass  to  the  left,  and  apparently  im 
ately  put  her  helm  to  starboard,  changing  the  course  of  the 
from  straight  up  the  river  along  the  left  bank  to  across  the 
or  towards  the  right  bank.  Notwithstanding  the  failure  of  the 
to  answer  with  two  whistles,  the  Dumois  kept  her  course,  anc 
stopped  and  reversed  her  engines  when  the  collision  was  appai 
inevitable.     Rules  18  and  19  (section  4233,  Rev.  St.)  are  as  folio 

"Rule  18.  If  two  vesBels  under  steam  are  meeting  end  od,  or  nearly  e 
BO  as  to  Involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  p 
that  each  may  pass  on  the  port  side  of  the  other.  Rule  19.  If  two  vess 
der  steam  are  crossing  so  as  to  involve  risk  of  collision,  the  vessel  whl 
the  other  on  her  starboard  side  shall  keep  out  of  the  way  of  the  other." 

According  to  these  rules,  the  Dnmois,  instead  of  insisting  on 
ing  her  course,  should  have  ported  her  helm,  and  she  would 
avoided  the  collision.  As  soon  as  the  Argo  ported  her  heln 
showed  only  her  red  light  to  the  Dnmois,  and  the  Dumois  ha( 
boarded  her  helm,  showing  only  the  green  light  to  the  Argo,  U 
sels  were  in  the  fifth  position  foreseen  and  provided  for  by  the 
of  the  supervising  inspectors,  to  wit: 

"This  Is  a  situation  requiring  great  caution;  the  red  light  of  A.  In  viei 
and  the  green  light  of  B.  In  view  to  A.  will  Inform  both  that  they  t 
pronehing  each  other  in  an  oblique  direction.  B.  should  put  his  helm 
and  pass  astern  of  A.,  while  A.  should  continup  on  his  course  or  p 
helm,  if  necessary  to  avoid  collision,  each  having  previously  given  on 
of  the  steam  whistle,  aa  required  by  the  rules  when  passing  to  the  righl 


And  the  Dnmois  shonld  have  pat  her  helm  to  i>ort,  to  pass  i 
of  the  Ai^o, 

As  to  the  value  of  the  Argo,  we  have  examined  all  the  evii 
She  had  had  a  varied  and  interesting  career,  and  at  different 
unquestionably  had  different  values.  The  district  court  allowe* 
000  as  her  value,  probably  based  upon  the  testimony  of  Col.  1 
who  testifies  that  he  had  had  some  claim  against  the  owner,  and 
correspondence  with  him  as  to  the  value  of  the  Argo.  In  Nov 
or  December,  1896,  the  owner  expressed  himself  as  willing  to  sc 
.'\rgo  for  112,000,  but  claimed  that  it  would  be  a  tremendous  sac 
and  that  whoever  bought  her  at  that  price  wonld  be  getting  a  ba 
He  was  anxious  to  sell,  and  wonld  allow  one  or  two  thousand  d 
commission.  The  owner  himself  testifies  that  the  day  previons  i 
collision  he  had  sold  a  half  interest  in  her  for  |7,500,  and  thj 
sale  was  not  concluded  only  because  the  Argo  was  sank;  an* 
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Is  corroborated  by  one  Bagley,  the  intending  purchaser. 
esoM  to  be  no  dispnte  as  to  this  fact  in  regard  to  the  value 
rgo,  and  giving  effect  to  the  same,  and  further  considering 
ral  average  of  the  values  of  the  Ai^  fixed  by  the  witnesses, 
that  the  value  of  the  Ai^o  at  the  time  of  the  collision  was 

signments  of  error  not  relating  to  the  fault  of  the  vessels  nor 
Ine  of  the  Argo  are  not  well  taken. 

and  Blesine  were  passengers  aboard  the  Argo.  The  claim 
7  were  part  of  the  crew  of  the  Argo  is  not  sustained  by  the 

g  as  we  do  both,  the  Domois  and  Argo  in  fault,  the  decree  of 
ict  court  must  be  reversed,  and  a  new  decree,  adjusting  the 
,  entered.     The  crew  of  the  Argo  who  lost  effects  by  the 

are  entitled  to  recover  only  half  their  damages  from  the  'J^iZ 

and,  as  the  Argo  was  in  fault,  nothing  from  their  own  ship.  !5e3>* 

;n,  40  Fed.  694;  The  City  of  Norwalk,  55  Fed.  102.     Hester  ^CJI 

ine  being  passengers  on  board  the  Argo,  and  not  in  fault,  •C" 

resentatives  are  entitled  to  recover  full  damages  from  the  !3l7ii' 

but  the  Dumois  is  entitled  to  reconp  half  the  damages  so  '"*!] 

I  deduct  the  same  from  the  amount  awarded  to  the  owners  "'* 

•go.  The  Hercules,  20  Fed.  205;  The  North  Star,  106  V.  S. 
>.  Ct  41.  The  Argo,  being  a  total  loss,  can  recover  one-half 
I  from  the  Dumois,  less  one-half  the  damages  suffered  by  the 
shown  by  the  record  to  be  $185.     Decreed  accordingly. 

iriiS 

THE  MARGTJBRITH.  I  ~*ri 

(District  Court,  D.  Massachusetts.    May  14,  1898.)  *3'-»* 

No.  749. 


ON — Mambuvbbs  under  Prkssctre  or  Extbbitb  Danobr. 
ssel  wbicb  has  the  right  to  be  where  she  is  should  not  be  held  to 
!aalt  for  an  unwise  maneuver  made  in  a  moment  of  extreme  danger. 
Bight  of  Wat— Sailing  Vessel,  and  Too  with  Tows. 
e  the  rule  giving  the  right  of  way  to  sailing  vessels  as  against  steam- 
>ased  historically  npon  their  assumed  Inferiority,  it  Is  nevertheless  an 
iry  rule,  which  Is  not  to  be  varied  by  any  estimates  which  the  navl- 
Immediately  concerned  may  make  of  the  comp;iratlve  maneuvering 
i  of  their  respective  vessels.  Therefore  a  tug  with  tows  Is  bound  to 
ut  of  the  way  of  a  schooner,  under  ordinary  circumstances,  though  It 
[Ifest  that  the  schooner  can  much  more  readily  change  her  course.  - 

role  giving  a  sailing  vessel  the  right  of  way,  as  against  a  steamer, 

>8  the  steamer  to  keep  oC  the  course  of  the  sailing  vessel  If  it  be 

;ally  possible  to  do  so;    that  is,  If  she  can  do  so  without  accident, 

s  collision  with  another  vessel,  running  aground,  or  the  like. 

[Jhanob  op  Codrsk  by  Sailing  Vessel. 

iling  vessel  approaching  a  tug  with  towa  rtiould  bold  her  course,  at 

Dts  until  It  becomes  evident  that  the  tug  will  persist  in  ber  breach 

rule  by  refusing  to  give  way. 

SiuBT  OF  Wat— Sailing  Vessel  and  Tug  with  Tow. 

g  with  tow,  meeting  a  sniling  vessel  at  night  In  a  narrow  channri, 

3t  relieved  of  her  oWlgntlon  to  keep  out  of  the  latter's  way  by  the 
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fact  that  she  had  wind  and  tide  with  ber,  and  that  the  sailing  resa 
under  full  sail  and  in  a  position  to  maneuver  easily. 

Carver  &  Blodgett,  for  libelant. 
W.  H.  Leonard,  for  respondent. 

LOWELL,  District  Judge.  This  was  a  libel  for  the  loss  < 
schooner  Nickerson  by  collision  with  a  scow  towed  by  the  stei 
Marguerite.  The  accident  occurred  October  25,  1895,  at  abou 
past  6  in  the  afternoon,  a  little  below  Castle  Island,  in  Boston  H 
There  was  a  northwest  wind,  blowing  20  miles  an  hour  or  som 
less,  and  the  tide  was  about  an  hour  ebb.  The  schooner,  a  flshc 
of  90  tons,  loaded  with  about  20  tons  of  fish,  was  returning  fro 
banks.  Bhe  was  carrying  mainsail,  foresail,  jib,  and  flying  jib. 
had  a  crew  of  16  men,  all  told.  Near  buoy  6  she  came  about  < 
starboard  tack,  and  stood  across  the  channel.  Having  reach 
southern  edge,  she  came  'about  on  the  port  tack  below  buoy  7.  1 
was  tacking,  her  captain,  who  was  forward  on  the  lookout  wit 
or  two  other  men,  perceived  the  tug  coming  down  the  channel 
half  a  mile  away,  with  towing  lights  set.  He  did  not  see  th 
or  any  lights  upon  it  Conceiving  that  the  schooner  had  the  rij 
way,  he  held  his  course  on  the -port  tack  until  a  few  moments 
the  collision,  when  he  attempted  to  come  about;  but,  before  he 
do  so  fully,  the  starboard  corner  of  the  scow  struck  the  starboar 
of  the  schooner,  making  a  hole  so  large  that  the  schooner  q 
sank. 

The  Marguerite  was  towing  two  loaded  mud  scows,  lashed  to{ 
end  to  end.  The  towing  hawser  was  about  200  feet  long,  and  the  i 
length  of  the  tug  and  tow  was  something  less  than  300  feet, 
tug's  captain  saw  the  schooner  crossing  the  channel  on  the  star 
tack,  and  from  that  time  to  the  time  of  collision  had  her  cons 
in  observation.  He  proceeded  on  the  theory,  developed  by  c< 
in  the  arfjument  before  me,  that  the  tug  and  tow  had  the  rij 
way,  and  he  did  nothing  to  avoid  the  schooner  until  a  few  mo 
before  the  collision,  when  he  shouted  to  her  to  tack,  and  slowed 
or  stopped  the  tug,  thus  slacking  the  hawser  between  it  and  the 

I  find  that  both  vessels  had  full  view  of  each  other  for  some 
before  the  collision,  though  the  lookout  on  the  tug  was  sharper 
that  on  the  schooner.     Until  just  before  the  collision,  each 
was  maneuvered  as  if  it  had  the  right  of  way.     If  the  tug  should 
given  way  to  the  schooner,  the  fonner  was  clearly  to  blame, 
was  the  duty  of  the  schooner  to  avoid  the  tug  and  tow,  the  faul 
wholly  with  the  schooner.     I  should  add  that  the  testimony  giv 
the  captain  of  the  tug  seems  to  me  to  be,  on  the  whole,  more  ac( 
than  that  of  the  schooner's  crew,  but  concerning  the  facts 
stated  there  is  little  or  no  conflict  of  endence. 

Before  discussing  the  ))rincipal  question  presented  by  this  cas 
which  vessel  had  the  right  of  way.  I  must  dispose  of  one  or  twi 
Hidiary  complaints  made  by  each  vessel  of  the  other.  The  men  c 
Hclioonor  did  not  see  any  lights  on  the  scows,  but  the  evidence  ii 
elusive  that  there  was  a  white  light  on  each  scow  from  six  to 
feet  above  the  water.     Not  improbably,  these  lights  were  h 
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schooner  by  the  tug.  Libelant's  counsel  contends  that 
Its  were  not  those  required  by  rule  8,  Bev.  St.  §  4233.  Even 
16  lights  were  insufflcient,  I  should  have  no  diflQculty  in  flnd- 
if  the  tug  and  tow  had  the  right  of  way,  it  was  in  the  highest 
;gligent  for  the  schooner  to  attempt  to  sail  across  the  stem 
;  after  baring  seen  the  tug's  towing  lighta  If,  on  the  other 
>  schooner  bad  the  r^ht  of  way,  ti^e  tug  was  in  fault,  even 
lere  were  proper  lights  upon  the  tow. 
Dtended  by  those  on  the  tug  and  tow  that  the  helmsman  of  the 

just  before  the  collision,  put  his  helm  to  port  for  an  instant, 
lally  putting  it  to  starboard.  1  am  inclined  to  think  that 
mony  arose  from  an  error  in  observation.  The  captain  of 
eatifled  that  the  schooner  did  not  be^n  to  sheer  to  starboard 

had  gone  half  way  from  the  tug  to  the  first  scow.  This 
m  than  20  seconds  for  the  schooner  to  have  sheered  to  star- 
id  then  sheered  to  port,  so  as  to  oppose  her  starboard  bow  to 
oard  corner  of  the  scow.  Even  if  the  schooner's  helm  was 
irt  for  an  instant,  I  should  have  no  diffiiulty  in  finding  that 
vas  done  in  a  moment  of  extreme  danger,  and  that,  if  the 
had  the  right  to  be  where  she  then  was,  she  ought  not  to  be 
ault  even  if  the  maneuver  was  made  inadvertently  or  waa  ■-.— • 

See  Bigelow  v.  Nickerson,  17  C.  C.  A.  1,  70  Fed.  113, 122.  ^^ 

therefore,  to  consider  simply  if  the  ordinary  rule  which  gives 
iling  vessel  the  right  of  way  did  not  apply  under  the  peculiar 
inces  of  this  case, 
circumstances  are  stated  by  the  claimant's  counsel  substan-  

follows:     A  tug  descending  a  narrow  channel  with  two  ^^  I" 

10  feet)  at  the  end  of  a  hawser  (210  feet).  Wind  and  tide 
er.     The  channel  1,000  to  1,200  feet  wide.     A  small  fishing  |  i:^:* 

with  all  sail  set  and  wind  enough  to  maneuver  easily.    The  *v'». 

about  to  enter  the  channel  in  the  opposite  direction  to  the  ''y'\ 

tow.     As  I  understand  it,  the  learned  counsel'*  contention  !l,f-- 

itated  thus:     The  rule  which  gives  the  right  of  way  to  the  "**»<. 

essel  is  based  upon  the  greater  freedom  of  movement  ordi- 

longing  to  the  steamer.     Hence  it  follows  that  when,  in  a 

e.  the  sailing  vessel  has  a  manifest  superiority,  the  rule  be- 

ipplicable  for  want  of  the  reason  upon  which  it  is  based,  and 

is  governed  by  rule  24.     Doubtless  the  presmuption  of  in- 

is  always  with  the  sailing  vessel,  and  the  steamer  must  af- 

ly  demonstrate  her  own  inferiority;  but,  where  the  steamer's 

y  is  both  manifest  and  considerable,  she  has  the  right  of 

^8  is,  I  think,  the  claimant's  contention,  stated  fairly  and 

he  rule  which  gives  the  right  of  way  to  sailing  vessels  as 
teamers  is  based  historically  upon  the  assumed  inferiority  of 
ir  there  can  be  no  doubt.  In  some  other  cases,  the  rules  give 
jssel  the  right  of  way  as  against  another  quite  arbitrarily, 
out  any  such  historical  reason.  But  a  rule  of  navigation, 
its  origin,  when  once  established,  is  an  arbitrary  rule,  and 
in  excellent  reason.  That  the  rules  governing  the  conduct 
I  should  be  precisely  determined  is  far  more  important  than 


Digitized  by 


Google 


956 


8r  FBDBRAL  REPORTER. 


fl 

1 

i 

;  \f  'r*  M . 


that  they  should  impose  upon  every  vessel  a  burden  of  precise! 
same  weight.  As  soon  as  two  vessels  come  within  sight  of 
other,  each  should  know  just  what  it  may  expect  of  the  other 
it  may  govern  its  own  movements  accordingly.  The  rules  of  ni 
tion  not  infrequently  put  one  vessel  to  a  deviation  which  the  j\ 
of  peculiar  circumstances  would  impose  upon  another,  but  the 
ship  of  this  deviation  is  rightly  deemed  a  small  matter  compai 
the  dangers  in  which  uncertain  rules  of  navigation  wonid  invol 
vessels. 

If,  when  a  sailing  vessel  sights  a  steamer,  she  may  not  ai 
that  the  steamer  will  give  way,  bat,  before  holding  her  own  o 
must  first  determine  if  she  or  the  steamer  has  the  superior  a 
to  maneuver,  the  perils  of  navigation  will  be  greatly  increasec 
is  usually  easy  to  distinguish  a  sailing  vessel  from  a  steamer,  bi 
comparative  ability  of  two  vessels  to  maneuver  may  often  remai 
determined  until  it  has  been  passed  upon  by  the  final  court  of  a] 
and,  if  it  be  contended  that  the  right  of  way  belongs  to  the  st* 
only  if  her  inferiority  is  manifest  in  a  high  degree,  the  uncertai: 
not  much  lessened.  Each  vessel  must  then  determine  not 
which  has  the  superior  ability,  but,  if  the  superiority  is  with  thi 
ing  vessel,  must  also  determine  what  is  the  degree  of  that  sujjer 

As  has  often  been  said,  the  right  of  way  is  not  a  right  to  sail  ' 
the  privileged  vessel  chooses.  The  privileged  vessel  has  its  bni 
and  the  burdened  vessel  has  its  privileges.  Under  ordinary  ci 
stances,  the  former,  indeed,  may  hold  her  course;  hut  she  may 
that  course  only  at  her  peril,  and,  on  leaving  it,  she  becomes,  i 
turn,  the  burdened  vessel.  On  the  other  hand,  the  burdened 
must  leave  open  the  course  which  the  privileged  vessel  is  holding 
unlike  the  latter,  she  may  go  wherever  ^Jse  on  the  face  of  the  v 
she  pleases,  and,  in  every  place  not  within  the  forbidden  conrs* 
in  her  turn,  is  privileged.  To  cause  a  sailing  vessel  and  a  sti 
to  exchange  privileges  and  burdens  according  to  their  individua 
ity  to  maneuver  would  induce  disastrous  confusion,  and  would  ; 
no  sure  relief  to  the  inferior  vessel.  A  schooner  which  had  com 
collision  with  a  steamer  by  an  imjjroper  change  of  course  would 
be  found  contending  that  she  was  without  fault  because  her  su] 
ability  made  her  the  burdened  vessel,  and  thus  imposed  upo 
steamer,  as  the  privileged  vessel,  the  duty  of  holding  her  own  c 

The  need  of  absolute  certainty  in  rules  of  navigation  has  often 
declared.     In  The  Oregon,  18  How.  570,  572,  it  is  said: 

"Practically,  when  a  rule  for  this  purpose  Is  laid  down,  it  Is  rendei 
effectual  by  admitting  exceptions  to  It.  The  mtnd  begins  to  waiver  ai 
ns  the  danger  arlRes,  and  the  exception,  rather  than  the  rule,  becoi 
subject  of  solicitude  with  the  masters  of  both  boats,  and  this,  pract 
auuulB  the  rule,  and  causes  the  movements  of  both  vessels  to  be  uncert; 

See  Belden  v.  Chase,  150  U.  S.  674,  699, 14  Sup.  Ot  264. 

It  is  difficult  to  make  a  general  statement  which  shall  apply 
oases,  but  it  seems  to  me  that  the  rules  require  a  steamer  to 
oflf  the  course  of  a  sailing  vessel  if  it  is  practically  possible  fc 
steamer  to  do  so;  that  is  to  say,  if  she  can  do  so  without  acci 
such  as  collision  with  another  vessel,  rimning  aground,  or  the 
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on  and  the  limits  of  this  qualification  of  the  rule  are  both 
.  If  the  steamer  cannot  keep  off  the  course  of  the  sailing 
bviously  there  will  be  a  collision  unless  the  sailing  vessel 
y.  If  the  steamer  came  into  its  original  position  without 
cannot  be  held  In  fault  for  a  colliuon  which  no  subsequent 
•  it  could  have  avoided.  On  the  other  hand,  if  the  steamer's 
to  keep  off  the  course  of  the  sailing  vessel  be  seasonably  ap- 
}  the  latter,  there  is  no  injustice  in  holding  the  latter  to 
r  the  collision,  if  she,  in  her  turn,  could  have  avoided  it 
f  the  manifest  Inability  of  the  steamer  to  give  way,  therefore, 
lat  case  only,  does  she  have  the  right  of  way  over  a  sailing 
This  general  rule,  and  this  exception  thereto,  seem  to  me 
as  safe  and  as  easy  of  application  as  '  :l>  nature  of  the  case 

le  is  well  illnstrated  by  the  case  at  bar.     When  the  schooner  •-v— 

ted  the  tug  the  former  was  coming  about  upon  the  port  tack.  !5E2>* 

time  nothing  was  visible  to  those  on  the  schooner  but  the  ^"3 

ht  and  the  towing  lights  of  a  steamer.     That  the  schooner  ^-"^ 

iad  the  superior  maneuvering  ability  I  have  no  doubt,  but  the  "1-S 

ty  was  not  then  evident  to  those  aboard  of  her.     If  my  inter-  ~i*l 

1  of  the  rules  of  navigation  be  correct,  she  had  nothing  to  do  !?"•"» 

lid  her  course,  at  all  events  until  it  became  evident  that  the  C«# 

^ould  persist  in  her  breach  of  the  rules.     When  this  became  j-—^ 

:he  schooner  should  have  given  way,  though  her  failure  to  do  ^A             jtTf 

in  no  way  relieve  the  steamer  from  fault.     If,  on  the  other  ^H             S*" 

;  claimant  has  correctly  interpreted  the  rules  of  navigation,  ^H             *  *"" 

charge  of  the  schooner  and  of  the  tug,  as  the  vessels  ap-  ^H              CII^ 

each  other,  should  have  devoted  themselves  to  an  estima-  ^^              i'l"! 

he  comparative  maneuvering  abilities  of  their  several  ves-  I              ""1'J 

r  the  existing  conditions  of  wind,  tide,  and  locality,  and,  if  at  'vj*. 

the  8choon»  appeared  to  be  decidedly  the  superior  of  the  "i  "I 

should  have  treated  the  latter  as  having  the  right  of  way.  vJSt'' 
cing  this  altruism,  each  of  these  two  vessels,  instead  of  claun- 
■ight  of  way,  had  yielded  it  to  the  other,  and  if  a  collision 
led,  as  the  natural  result  of  the  mutual  forbearance,  this 

the  claimant's  theory,  wonld  have  had  to  pass  upon  the 
ibility  of  the  schooner  and  the  tug,  with  each  vessel  seeking 
ish  its  own  superiority  and  to  fix  the  right  of  way  upon  its 

be  said  that  the  letter  of  the  rules  bears  hardly  upon  tows, 
ve  become  a  most  important  means  of  coastwise  commerce, 
mportant,  perhaps,  than  sailing  vessels.  To  this  argument 
■er  is  obvious.  If  the  rules  are  unjust, — that  is  to  say,  if 
the  burden  upon  what  is  ordinarily  the  inferior  vessel, — the 
•e  should  change  them,  but,  until  the  change  is  made,  the 
1  bear  in  mind  that  public  safety  is  less  endangered  by  the 
of  the  rules  than  by  their  uncertainty.  Certainty  is  the 
requirement  of  rules  of  navigation ;  the  requirement  of  fair- 
ily  secondary. 

cided  cases,  includinf:  those  cited  by  the  claimant  and  those 
ije  libelant,  support  the  principles  just  set  out 
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In  The  M.  W.  Page,  36  Fed.  329,  the  schooner  which  was  1 
fault  was  fickle,  and  brought  about  the  collision  by  an  unreas 
change  of  course.  It  is  doubtful,  moreover,  if  the  tug  and  tov 
have  changed  their  course  so  as  to  avoid  the  collision,  without  r 
into  a  third  vessel.  It  was  daylight,  and  the  situation  was  p 
the  schooner.  The  dicta  in  the  opinion,  indeed,  go  somewhat  I 
the  decision,  and  seem  to  allow  to  a  long  tow  certain  rights 
the  circuit  court  of  appeals  of  this  circuit  has  denied  to  it 
Gladiator,  25  C.  C.  A.  32,  79  Fed.  445;  The  Mount  Hope,  29  C 
365,  84  Fed.  910. 

In  The  Rose  Culkin,  62  Fed.  328,  the  schooner  changed  her 
improperly.     Here  again  the  dicta  go  beyond  the  decision. 

The  case  of  The  A.  P.  Cranmer,  1  Fed.  255,  cited  in  The  Rose  i 
holds  that  a  tug  and  tow  are  not  a  steamer  within  the  rule 
upon  this  point  has  been  overruled.  The  Civilta,  103  U.  I 
And  see  The  Harold,  84  Fed.  698.  It  is  true  that  the  jndgn 
the  district  court  was  affirmed  on  appeal,  but  the  affirmance  wa 
another  ground.     8  Fed.  523. 

In  The  Minnie  C.  Taylor,  52  Fed.  323,  the  tug  and  tow  coi 
turn  to  starboard  without  striking  a  third  vessel,  and  could  n( 
to  port  without  running  aground.  To  stop  the  tug.  and  thu8 
the  barges  to  huddle  together,  would  hardly  have  been  safe, 
case  was  very  close  to  the  line  of  distinction,  and  the  learned 
though  he  seems  to  have  held  that  the  tug  and  tow  had  th< 
of  way,  yet  found  that  the  tug,  also,  was  in  fault.  The  Philade 
10  C.  C.  A.  127,  61  Fed.  862,  was  a  case  in  which  the  sailing 
did  not  sail  out  her  tack. 

In  The  Excelsior  v.  The  Bruce.  38  Fed.  271,  the  tug  and  tow  s 
sailing  vessel,  as  in  this  case,  held  their  courses  until  collisic 
probable,  if  not  inevitable,  when  the  latter  made  an  nnsuc 
attempt  to  tack.  It  was  held  that  the  tug  was  to  blame,  a: 
learned  judge  said: 

"The  nllCKfltlon  that  the  bark  should  have  gone  about  earlier,  or 
have  turned  southward,  and  endeavored  to  go  astern  of  the  tow,  fl 
support  in  the  facts  of  the  ease.  Her  tack  was  not  run  out  by  sevei 
dred  yards.  She  had  a  right,  tlierefore,  to  hold  her  course,  and  it  ^ 
duty  to  do  so  until  threatened  with  collision,  and  then  It  was  proper  t 
the  effort  which  she  did  to  avoid  the  danger."  "Was  the  tug  in  fault 
lleve  she  was.  It  was  her  plain  duty  to  go  astern  of  the  l>ark.  Th< 
nothing,  I  think,  in  the  way  of  her  doing  so.  It  seems  quite  evide 
she  desired  to  avoid  loss  of  time  by  change  of  course,  and  therefo 
the  risk  of  crossing  the  bark's  bows,  hoping  to  get  by  in  time.  She  t 
chances,  and  must  bear  the  consequences.  Ilad  there  been  anytl 
the  way  of  turning  slightly  eastward  to  go  astern,  when  she  saw  tl 
turn  westward,  she  should  have  slowed  down,  and  stopped,  if  necessar 
use  of  her  anchors  and  those  of  the  ship  would  have  enabled  her  to 
with  safety." 

In  The  Howard  Carroll,  41  Fed.  159,  a  tug  and  tow  were  I 
fault  for  a  collision  with  a  schooner  beating  up  East  river,  and 
said: 

"In  this  case  the  sailing  vessel  was  beating  In  a  narrow  channel,  wl 
order  to  do  anything  to  avoid  the  tow,  It  would  be  necessary  for  her  to  i 
her  tuck."     "Instead  of  taking  means  to  avoid  the  sailing  vessel,  aa  she 


Digitized  by 


Google 


TBE   UARGDEHITK. 


959 


:::c 
5j- 


>ne,  the  tug  took  and  malntaiued  ber  course,  upon  the  chance  that 
f  vessel  would  know  her  intention  and  break  her  tack  upon  being 
y  the  tug.  But  If  the  tug  was  not  able,  through  lack  of  power,  to 
e  float,  she  was  nevertheless  In  fault:  for  the  safety  of  the  harbor 
liat  the  tugs  which  undertake  to  tow  the  large  floats  should  be  of 
power  to  handle  their  floats  easily  and  properly,  and  able  to  avoid 
isels  when  they  are  met  in  the  course  of  their  navigation  about  the 

BO,  The  Maverick,  28  C.  C.  A.  562,  84  Fed.  906. 
George  S.  Shnltz,  28  C.  C.  A.  476, 84  Fed  508,  it  was  held  that 
ombered  steamer,  making  14  miles  an  hour,  had  the  right  of 
{ainst  a  tug  and  tow  in  narrow  waters  and  in  broad  daylight, 
>  steamer  had  the  tug  on  her  port  hand.  In  that  case  the 
;h  required  the  tug  to  give  way  was  purely  arbitrary  in  its 

f  ojiinion,  therefore,  that  the  schooner  had  the  right  of  way, 

the  tug  should  have  avoided  her  by  porting  her  helm,  and 
ler  to  the  southward,  or  by  slowing  down,  or  by  some  other  i-j"n 

That  the  tug  could  have  avoided  the  schooner,  if  she  had  '^3 

io  so,  seems  clear.     I  do  not  think  that  she  need  have  an-  ^Z" 

8  was  suggested  in  The  Excelsior.  2"^ 

igh  the  tug  was  thus  in  fault,  I  have  further  to  determine  if  .--O 

)ner  did  not  contribute  to  the  accident  by  holding  her  port  CHH 

ong  as  she  did.  At  some  time  it  should  have  become  {dain 
on  board  her  that  the  tug  meant  to  hold  its  course,  and  that 

I  the  schooner's  part  was  the  only  way  of  avoiding  a  colli- 
bwever  dear  may  have  been  the  schooner's  right  of  way.  yet  ^^^ 
»o  right  wantonly  to  run  into  another  vessel,  however  blame-  ^^|  f 

But  it  must  be  observed  that  the  schooner  could  tack  only  ^H              ir'f  "T 

arding  the  ordinary  rules  of  navigation,  and  by  taking  upon  |               --i -^ 

II  the  risks  of  this  disregard.  Had  she  done  so.  and  had  the  fl-' 
ged  her  own  course  to  stiirboard  at  the  same  time,  the  former  i}}'V, 
ve  been  held  liable  for  the  collision  which  would  have  en«ne<l.  •-^'•;! 

court  should  hold  a  vessel  in  fault  for  assuming  that  an  ■"■•*^» 

ing  vessel  will  be  properly  navigated,  and  tor  not  taking 

of  disregarding  the  ordinary  niles,  the  case  must  be  very 
all  events  where  the  C(Hnplaining  party  is  the  vessel  whose 

navigation  was  the  real  cause  of  the  accident.  As  things 
at,  the  Marguerite  might  well  have  tacked  a  minute  sooner; 

not  think  that  the  tug,  which  made  no  signal  to  indicate 
intended  to  transgress  the  ordinary  rule  of  navigation,  can 

of  the  delay.  In  The  Excelsior  the  sailing  vessel  seems  to 
sisted  in  her  tack  as  long  as  in  the  case  at  bar,  and  that  in 
(light,  when  the  danger  oif  a  change  would  have  been  lepa. 

Delaware,  161  U.  S.  459.  468,  469, 16  Sup.  Ct.  516,  521,  there 
ission  of  the  duty,  under  certain  circumstances,  of  the  priv- 
jsel  to  avoid  the  burdened  vessel.  "The  weight  of  English,  and  ' 
jf  American  authorities,"  it  is  said,  "is  to  the  effect  that,  if 
?r  of  the  preferred  steamer  has  any  reason  to  believe  that  the 
1  not  take  measures  to  keep  out  of  her  way,  he  may  treat  this 
!cial  circumstance,'  under  rule  24,  'rendering  a  departure' 
rules  'necessary  to  avoid  immediate  danger.'     Some  even  go 
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SO  far  as  to  hold  it  the  duty  of  the  preferred  vessel  to  stop  and  re 
when  a  continuance  upon  her  course  involves  an  apparent  d 
of  collision.  Upon  the  other  hand,  other  authorities  hold  thi 
master  of  the  preferred  steamer  ought  not  to  be  embarrass 
doubts  as  to  his  duty,  and,  unless  the  two  vessels  be  in  extrem 
is  bound  to  hold  to  his.  course  and  speed." 

The  cases  of  The  Britannia,  153  U.  S.  130,  14  Sup.  Ct  795,  an 
Northfield,  154  U.  S.  639,  14  Sup.  Ct.  1184,  must  be  regarded, 
ever,  as  settling  the  law  that  the  preferred  steamer  will  not  b 
in  fault  for  maintaining  her  course  and  speed,  so  long  as  it  is  pc 
for  the  other  to  avoid  her  by  porting,  at  least  in  the  absence  of 
distinct  indication  that  she  is  about  to  fail  in  her  duty.  If  the  n 
of  the  preferred  steamer  were  at  liberty  to  speculate  upon  the 
bility,  or  even  upon  the  probability,  of  the  approaching  steame 
ing  to  do  her  duty  and  keep  out  of  his  way,  the  certainty  thi 
former  vessel  will  hold  her  course,  upon  which  the  latter  has  a 
to  rdy,  and  which  it  is  the  very  object  of  the  rule  to  insure, 
give  place  in  the  mind  of  the  master  at  the  obligated  stear 
doubts  whether  she  would  do  so  or  not,  and  would  produce  a  tu 
and  feebleness  of  action  on  the  part  of  both  masters  which 
bring  about  more  collisions  than  it  would  prevent.  Belden  ▼.  i 
150  U.  S.  674,  14  Sup.  Ct.  264;  The  Highgate,  62  Law  T.  (N.  S 
6  Asp.  512.  See,  also,  The  Isaac  Newton,  18  How.  581;  The  0 
158  U.  S.  186,  202,  15  Sup.  Ct.  804;  The  Maggie  J.  Smith,  123 
349,  355,  8  Sup.  Ct.  159;  The  Bywell  Castle,  4  Prob.  Div.  219 
Warrior,  L.  R.  3  Adm.  &  Ecc.  553;  The  American,  L.  B.  6  P.  C. 

In  The  City  of  New  York,  147  U.  S.  72,  85, 13  Sup.  Ct.  211,  21 
said : 

"Where  fault  on  the  part  of  one  vessel  Is  established  by  uncontr 
testimony,  and  such  fault  Is  of  Itself  sufficient  to  account  for  the  d 
It  Is  not  enough  for  such  vessel  to  raise  a  doubt  with  regard  to  the  n 
ment  of  the  other  vessel.  There  is  some  presumption,  at  least,  adverst 
claim,  and  any  reasonable  doubt  with  regard  to  the  propriety  of  the  « 
of  the  other  vessel  should  be  resolved  in  Its  favor."  "The  evidence  i 
tributing  negligence  on  the  part  of  the  SfUllng  vessel  should  be  de 
convincing." 

In  the  case  at  bar  the  evidence  of  contributory  negligence  < 
part  of  the  Nickerson  seems  to  me  far  from  conclusive.  For  tl 
sons  mentioned  I  find  that  the  neglect  of  the  rules  by  the  Marj 
was  the  sole  cause  of  the  collision.     Decree  for  libelant 


w 


Digitized  by 


Google 


IB£   ANNIE  FAXON.  961 

THE  ANNIB  FAXON. 

(Circuit  Ooort  of  Appeals,  Ninth  Circuit    May  8,  1898.) 

No.  414. 

ODRT  OF  Appeals — Jurisdiction. 

circuit  court  of  appeals  has  no  Jurisdiction  of  an  apiwal  in  proceed- 
1  admiralty  for  limitation  of  liability,  when  the  only  question  pre- 
fer review  on  tlie  record  is  wljether  tlie  district  court  had  power 
irlsdlctlon,  after  flnal  disposition  of  the  questions  of  limitation,  to 
a  decree  in  personam  against  the  owners  at  the  vessel  for  damages 
>d  by  some  of  tiie  Interveners. 

I  from  the  District  Court  of  the  United  States  for  the  South- 
ion  of  the  District  of  Washington. 

otton,  Teal  &  Minor,  for  appellants. 

s  H.  Taylor  and  Hubbard  &  Taylor,  for  appellees. 

GILBERT,  ROSS,  and  MORROW,  Oircnit  Judges, 

OW,  Circuit  Judge.     This  was  a  petition  by  the  Oregon  '^2 

&  Navigation  Company,  as  owner,  and  the  Oregon  Short  "^Z"^ 

Utah  Northern  Railway  Company,  lessee,  for  limitation  of  sf*" 

in  respect  to  the  damages  caused  by  the  explosion  of  the  H^^H 

the  steamer  Annie  Faxon  on  August  14,  1893,  while  the  dlH 

ts  navigating  the  Snake  riv^,  in  the  state  of  Washington, 
mer  was  owned  by  the  Oregon  Railway  &  Navigation  Com- 
t  at  the  time  of  the  accident  it  was  leased  to,  and  was 

jrated  by,  the  Oregon  Short  Line  &  Utah  Northern  Railway  ^H  ««-" 

On  September  18,  1893,  both  of  these  companies  filed  ^H  p— — 

it  and  separate  libels  and  petition  in  the  district  court  for  ^B  r'l't 

ict  of  Washington,  in  accordance  with  the  provisions  of  \  --i-J 

fourth  admiralty  rule,  for  the  purpose  of  obtaining  a  limi-  ;•  ■' 

their  liability  under  section  4283  of  the  Revised  Statutes  X'-y 

Jnited  States,  and  such  proceedings  were  thereupon  had  "3  ""J 

ippraisement  of  the  wreck  was  had,  fixing  its  value  at  |3,520,  -'Ci^ 

nd  in  the  sum  of  f4,020,  in  lieu  of  the  appraised  value,  was 
J  given  by  the  appellants.  Thereafter  various  persons  who 
isengers  upon  said  steamer,  and  injured  by  the  explosion, 
esentatives  of  deceased  passengers  killed  by  the  explosion, 
as  various  persons  who  were  employes  upon  tie  steamer, 
)y  the  e3rplosion,  and  representatives  of  deceased  employ^ 

the  explosion,  appeared  in  the  proceedings,  and  presented 

their  claims  for  damages,  and  also  made  and  filed  sepa- 
vers  in  the  nature  of  cross  bills,  contesting  the  right  of  the 
ts  to  an  exemption  from  or  a  limitation  of  their  liability 
remises.  Among  the  claims  so  filed,  and  for  which  judg- 
?re  asked  against  the  appellants,  and  each  and  both  of  them, 

following  for  and  on  behalf  of  the  appellees:  Lewis  T. 
a  passenger,  |176,00O;  Mary  A.  Mcintosh,  as  administra- 
le  estate  of  John  Mcintosh,  deceased,  a  passenger,  ^50,000; 
n  Mcintosh,  as  widow  and  sole  heir  at  law  of  Thomas  Mc- 
eceased,  a  passenger,  $50,000.  The  district  court  held  that 
lants  were  entitled  to  limit  their  liability  with  respect  to  the 
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claims  of  all  the  persons  injured,  and  a  decree  was  entered  a 
ingly.  From  this  decree  an  appeal  was  taken  to  this  cour 
this  court  held  that  the  appellants  were  entitled  to  have  tht 
bility  limited  for  damages  resulting  from  the  explosion  with  i 
to  the  claims  of  the  employes,  but  were  not  entitled  to  hav€ 
liability  so  limited  with  respect  to  the  claims  of  passengers. 
C.  A.  366,  75  Fed.  312.  The  decree  was,  therefore,  reversed 
the  claims  of  the  appellees,  and  the  cause  was  remanded  for  f 
proceedings  in  the  court  below,  not  in  conflict  with  the  opin 
this  court.  When  the  mandate  of  this  court  was  entered  in  ti 
trict  court,  the  appellees  filed  a  petition  praying  that  the  ft 
court  be  distributed,  and  a  commissioner  appointed  to  take 
mony  as  to  the  damages  suffered  by  the  appellees.  Testimon 
accordingly  taken  as  to  such  damages,  and  an  order  was  mati 
tributing  the  fund  in  court  to  the  various  claimants,  inclu( 
portion  of  it  to  the  appellees.  The  court  then  proceeded  and 
tained  the  amount  of  damages  suffered  by  the  appellees,  and  ei 
a  personal  judgment  against  the  Oregon  Short  Line  &  Utah  No 
Railway  Company,  for  such  damages  in  favor  of  the  claima 
follows:  Lewis  T.  Lawton,  f 20,000;  Mary  A.  Mcintosh,  as  ad 
tratrix  of  the  estate  of  John  Mcintosh,  deceased,  ^10,000 ;  and 
Mcintosh,  as  widow  and  sole  heir  at  law  of  Thomas  Mclntot 
ceased,  |10,000.  From  this  judgment  the  appellants  have 
cuted  the  present  appeal. 

The  errors  assigned — six  in  number — may  be  reduced  to  tl 
lowing:  First.  The  district  court  erred  in  making  the  order  ai 
ing  a  commissioner  to  take  evidence  as  to  the  damages  clain 
have  been  sustained  by  the  appellees,  for  the  reason  that  tl 
trict  court  had  no  power,  under  the  mandate  of  the  circuit  co 
appeals,  or  under  the  practice  in  such  proceedings,  to  enter 
sonal  judgment  or  decree  against  the  appellants  in  excess  of  tl 
ited  liability  fund  in  the  district  court  represented  by  the  bond 
in  that  behalf.  Second.  The  district  court  erred  in  deprivii 
appellants  of  a  trial  by  jury  as  to  the  claims  of  the  appellees 
cess  of  the  limited  liability  fund  in  the  district  court.  Thin 
district  court  erred  in  entering  a  personal  judgment  againi 
Oregon  Short  Line  &  Utah  Northern  Railway  Company  in  fa 
the  appellees.  Fourth.  The  district  court  erred  in  entertain! 
risdiction  of  the  proceedings  for  the  purpose  of  ascertaining  t 
bility  of  the  appellants,  or  either  of  them,  in  excess  of  the  fund 
sented  by  the  bond  given  by  the  api>ellant8.  It  is  contended  i 
part  of  the  appellants  that  the  only  decree  which  could  hav« 
entered  in  the  court  below  upon  the  mandate  of  this  court  wi 
dismissing  the  injunction  restraining  the  appellees  from  pu 
appropriate  remedies  to  collect  from  the  appellants  the  da 
claimed  to  have  been  suffered  by  the  appellees,  and  that  th 
trict  court  had  no  power  to  retain  jurisdiction  of  the  proceedin 
the  purpose  of  entering  a  judgment  against  the  appellants,  or 
of  them,  for  damages. 

It  ajipears  that  before  the  taking  of  the  testimony  in  the  < 
was  stipulated  that  no  action  or  appearance  on  thepart  of  tl 
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should  be  taken  or  held  aa  a  waiver  of  any  objection  to  the 
:ion  of  the  court,  or  to  the  jurisdiction  of  the  court  to  enter 
judgment  or  decree  assessing  damages  in  favor  of  the  ap- 
or  either  of  them;  that,  upon  the  commissioner  of  the  court 
ng  to  take  testimony,  the  appellants  appeared  specially,  and 
the  right  to  make  any  and  all  objections  to  the  jurisdic- 
the  court  to  further  try,  hear,  and  determine  any  matter 
ver  in  the  proceedings,  or  to  the  jurisdiction  of  the  court  to 
iny  judgment  or  decree  therein,  assessing  damages  in  favor 
ppellees;  that  no  other  objection  or  exception  whatever  to 
limony,  evidence,  ruling,  direction,  or  proceeding  was  made, 
»r  suggested,  and  no  error  of  law  noted  or  excepted  to,  or 

0  the  attention  of  the  district  court  by  the  appellants,  or 
f  them,  in  the  proceedings  or  at  the  trial;  and  that  neither 

[^>ellant8,  by  their  attorneys  or  otherwise,  made  any  request,  •--£-• 

ion,  or  motion  for  a  jury  trial  in  the  district  court.     The  !5e2>* 

istion  contained  in  the  record  ou/the  present  appeal  is,  there-  - 

3  question  of  the  jurisdiction  of  the  district  court  to  hear 
ermine  the  issues  as  to  the  liability  of  the  appellants  for  the 

1  sustained  by  the  appellees,  and  to  enter  a  judgment  against 
;on  Short  Line  &  Utah  Northern  Railway  Company  and  in 

the  appellees  in  excera  of  ftie  fund  in  the  district  court  rep- 
l  by  the  bond  given  by  the  appellants.  The  act  of  March  3, 
►  Stat.  826),  creating  the  circuit  court  of  appeals,  provides 
>n  5  of  the  act: 

appeals  or  ■writs  of  error  may  be  taken  from  the  district  courts  or  ^^_                    , 

existing  circuit  courts  direct  to  the  supreme  court  in  the  following  ^^H  T 

n  any  case  in  which  the  Jurisdiction  of  ttie  court  is  In  issue  In  such  ^S  iF'l't 

!  question  of  jurisdiction  alone  shall  be  certified  to  the  supreme  I  --I*i 

m  the  court  below  for  decision.    •    •    •  ,11. J 

That  the  circuit  court  of  appeals  established  by  this  act  shall  ,  "])*J»* 


22 
cm 


::5::» 


appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error  final 

In  the  district  court  and  the  existing  circuit  courts  In  all  eases  other 

se  provided  for  in  the  preceding  section  of  this  act,  unless  otherwise  •"**-••. 

by  law." 

Lish  V.  Eoff,  141  U.  S.  661,  668,  12  Sup.  Ct.  118,  120,  the  su- 
ourt  held  that,  after  a  final  judgment  in  the  circuit  court, 
:ty  against  whom  it  is  rendered  must  elect  whether  he  will 
writ  of  error  or  appeal  to  the  supreme  court  upon  the  ques- 
iurisdiction  alone,  or  to  the  circuit  court  of  appeals  upon  the 
f  the  case.  If  the  latter,  then  the  circuit  court  of  appeals  • 
it  deem  proper,  certify  the  question  of  jurisdiction  to  this 

>  case  of  The  Alliance,  44  U.  S.  App.  52,  17  C.  C.  A.  124,  and 
273,  this  court  held  that,  to  give  the  circuit  court  of  appeals 
ion  to  review  an  appeal  from  the  district  court  in  admiralty 
le  act  of  March  3,  1891,  it  was  necessary  to  present  for  re- 
ae  question  other  than  that  of  jurisdiction,  and,  m  the  case 
Dresent  such  a  question,  the  appeal  was  dismissed, 
nufacturing  Co.  v.  Barber,  18  U.  S.  App.  476,  9  C.  C.  A.  79,  and 
465,  the  circuit  court  of  appeals  for  the  Seventh  judicial 
leld  the  same  doctrine  upon  a  writ  of  error  from  the  cir- 
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cuit  court,  and  in  that  case  the  writ  of  error  was  dismisaed.  1 
present  case  the  substantial  and  only  question  is  as  to  the  pov 
the  district  court  to  render' a  personal  judgment  or  decree  a( 
the  company  having  the  custody,  control,  and  management  e 
steamer  at  the  time  of  the  accident.  This  is  clearly  a  questi 
jurisdiction,  which  this  court  is  not  authorized  to  review.  Tl 
peal  is  therefore  dismissed,  at  appellants'  costs. 


SMITH  y.  BACKLIFFB. 

(Clrcnlt  Court  ot  Appeals,  Ninth  Circuit    May  3,  tSOa) 

No.  422. 

L  JUKISDICTION  OF  FeDBBAI.  COUBTS— AOTIOH  AGAINST  StATK  OfTICBB. 

An  action  by  a  citizen  of  another  state  or  by  an  alien  against  i 
treasurer  to  recover  taxes  ^Ueged  to  have  been  Illegally  collected 
state  Is,  In  effect,  an  action  against  the  state,  and  cannot  be  main 
In  a  federal  court  In  view  of  the  prohibition  of  the  eleventh  amende 
Sl  Saub. 

Pol.  Code  Cal.  {  3669,  which  provides  for  bringing  suits  again 
state  to  recover  taxes  Illegally  collected,  is  not  to  be  construed  as 
sent  that  such  suits  may  be  brought  in  the  federal  courts,  since  it  co 
proyisions  wholly  Inapplicable  to  the  procedure  of  the  federal  > 
among  them  being  a  provision  that,  at  a  certain  stage  of  the  cai 
treasurer  may  cause  it  to  be  removed  Into  the  superior  court  t 
county  of  Sacramento. 
8.  Same— Citizenship— RBCBTVBps  ov  Corporations. 

It  Is  only  where  the  jurisdiction  of  the  federal  courts  depends 

diverse  citizenship  that  the  citizenship  of  a  receiver  of  an  Incorp 

party  Is  material.    If  the  jurisdiction  Is  asserted  on  any  other  g 

the  receiver  stands  upon  the  same  footing  as  the  corporation  Itself. 

4  Same. 

The  provision  In  the  constitution  giving  the  federal  courts  jurist 
of  controversies  "between  a  state  and  citizens  of  another  state,  ' 
and  between  a  state,  or  the  citizens  thereof,  and  foreign  states,  c 
or  subjects"  (article  3,  §  2),  does  not  include  an  aVtion  against  a  st 
a  corporation  created  by  act  of  congress. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  1 
em  District  of  California. 

C.  N.  Sterry  and  E.  S.  Pillsbury,  for  plaintiff  in  error. 

W.  F.  Fitzgerald  and  W.  H.  Anderson,  for  defendant  in  erroi 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEI 
trict  Judge. 

•  GILBERT,  Circuit  Judge.  The  plaintiff  in  error,  as  receiT( 
the  Atlantic  &  Pacific  Railroad  Company,  was  the  plaintiff 
action  which  was  brought  against  the  state  treasurer  of  the  sti 
California,  under  section  36G9  of  the  Political  Code  of  Californ 
recover  $2,272.80  taxes  paid  by  said  company  for  tlie  year  189 
legiug,  in  his  complaint,  that  said  railroad  company  was  open 
under  a  lease  from  the  Southern  Pacific  Railroad  Company,  a  ce 
line  of  railroad  in  the  state  of  California,  over  wliich  leased  lin 
lessor  company  also  ran  its  trains;  that  said  line  of  road,  ant 
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lock  thereon,  owned  and  operated  by  the  Southern  Pacific 

Company,  were  returned  by  that  comi>any  to  the  state  board 
ization  for  assesBment  for  the  year  1893,  and  were  aaseased 
louthem  Pacific  Company  at  a  certain  apportioned  valuation 

for  all  of  the  road  which  is  covered  by  the  lease;  that  the 
tock  on  said  leased  road,  owned  and  operated  by  the  Atlantic 
c  Railroad  Company,  was  returned  under  protest  by  that 
'  to  the  state  board  of  equalization,  and  was  by  said  board 

for  the  year  189."  to  its  said  owner;  that  each  of  said  corn- 
aid  the  taxes  levied  upon  its  property :  that  the  said  rolling 
the  Atlantic  &  Pacific  Railroad  Company  so  assessed  was  not 
le  upon  the  line  of  the  leased  road  in  California,  but  was  used 
ompany's  traflSc  in  other  states,  and  was  constantly  coming 
ig  into  and  out  of  said  state,  and  that  the  Atlantic  &  Pacific 

Company's  headquarters  and  the  situs  of  its  rolling  stock  is 
>unty  of  Bernallio,  N.  M.,  in  which  county  all  of  its  rolling 
18  returned  for  taxation  in  1893;  that  said  assessment  on  the 
tock  of  both  companies  using  said  road  resulted  in  double 
The  action  was  begun  in  the  name  of  J.  W.  Reinhart,  the 
eceiver  of  said  road,  and  against  J.  R.  McDonald,  then  the 

lasurer.     To  the  said  complaint  a  demurrer  was  interposed,  r—i 

i  grounds — First,  that  the  court  had  no  jurisdiction  of  the  C«# 

natter  of  the  action ;  and,  second,  that  the  complaint  failed  »-.»« 

facts  sufficient  to  constitute  a  cause  of  action.     The  circuit  ^J  jCJw 

cKenna,  J.,  sustained  the  demurrer  upon  the  second  ground,  ^H  ■•n» 

osed  of  the  question  of  the  jurisdiction  in  the  following  Ian-  ^H  *•— . 

vw  that  this  Is  a  suJt  against  the  state  is  presented  by  the  attorney  "                      ^^  t'l'J 

'Ith  great. strength  and  plausibility.    But,  even  If  the  contention  be  |                ~-l*1] 

Ink  It  l8  a  fair  deduction  from  the  authorities,  as  from  principle,  ,.*.* 

right  of  suit  against  the  treasurer  of  the  state  being  given,  it  may  ,3''»* 

at  In  the  federal  courts  when  other  grounds  of  jurisdiction  exist,  "I"! 

o  in  this  case.     I  do  not  think  It  Is  necessary  to  review  the  cases.  **  "- 
very  numerous,  and  the  care  of  counsel  has  cited  all  of  them." 
V.  McDonald,  76  Fed.  403. 

writ  of  error  from  this  court,  the  plaintiflf  in  error  contends 

circuit  court  erroneously  sustained  the  demurrer,  and  the 
it  in  error  a?ain  raises  the  objection  which  was  presented 
wer  court,  that  the  court  is  without  jurisdiction  of  the  snb- 
ter  of  the  action  upon  the  ground  that  it  is  an  action  against 
?  of  CalifoiTiia,  and  subject  to  the  inhibition  of  the  eleventh 
ent  to  the  constitution  of  the  United  States,  which  provides 
e  judicial  power  of  the  United  States  shall  not  be  construed 
d  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
one  of  the  United  States  by  citizens  of  another  state,  or  by 
or  subjects  of  any  foreign  state."     There  can  be  no  doubt 

action,  although  nominally  against  the  state  treasurer,  is 
m  action  against  the  state  of  California.  From  the  time 
loption  of  the  eleventh  amendment  the  supreme  court  of  the 
Itates  has  held  that  it  should  be  construed  fairly  and  liberally, 
consonance  with  its  manifest  purpose,  and  has  established 
rine  that  when,  "the  nominal  defendants  have  no  personal 
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interest  in  the  subject-matter  of  the  suit,  but  defend  only  as  i 
Bentiug  the  state,  the  state  is  the  real  party  aeainst  whom  the 
is  sought,  and  this  suit  is  substantially  within  the  prohibition  * 
eleventh  amendment."  Hagood  v.  Southern,  117  U.  8.  52,  6  Su 
608;  Louisiana  v.  Jumel,  107  U.  8.  711,  2  8up.  Ct.  128;  In  re  ^ 
123  U.  S.  443, 8  Sup.  Ct.  164,  Louisiana  v.  Steele,  134  U.  8.  230. 1( 
Ct.  511.  In  re  Ayera,  123  U.  8.  443,  8  Sup.  Ct.  164,  Mr.  Justice 
thews  said,  of  the  purpose  of  the  eleventh  amendment: 

"It  was  thought  to  be  nekher  becoming  nor  convenient  that  the  s 
states  of  the  Union  Invested  with  that  large  residuum  of  sovereignty 
had  not  been  delegated  to  the  United  States,  should  be  summoned  as  d 
ants  to  answer  the  complaints  of  private  persons,  whether  citizens  of 
states  or  aliens,  or  that  the  course  of  their  public  policy  and  administ 
of  their  public  affairs  should  be  subject  to,  and  controlled  by,  the  mai 
of  judicial  tribunals  without  their  consent,  and  In  favor  of  individual  int 
To  secure  the  manifest  purposes  of  the  constitutional  exemption  gnar 
by  the  eleventh  amendment  requires  that  it  should  be  interpreted,  not  li: 
and  too  narrowly,  but  fairly,  and  with  such  breadth  and  largeness 
effectually  accomplish  the  substance  of  its  purpose.  In  this  spirit.  It 
be  held  to  cover,  not  only  suits  brought  against  a  state  by  name,  but 
also  against  its  officers,  agrents,  and  representatives,  where  the  state,  t 
not  named  as  such,  is,  nevertheless,  the  only  real  party  against  which 
in  fact,  the  relief  is  aslied,  aud  against  which  the  judgment  or  decree 
Ively  operates." 

The  present  case  comos  clearly  within  the  line  of  cases  to  ^ 
these  words  apply.  It  is  a  case  in  which  the  state  of  Califon 
alone  interested  as  defendant  No  personal  relief  is  sought  as  a^ 
the  state  treasurer,  no  act  of  his  is  brought  in  question,  and  no  o 
misconduct  is  charged  against  him.  So  far  as  he  is  concernec 
action  is  purely  impersonal.  It  was  originally  began  agains 
Donald,  his  predecessor  in  ofBce,  It  is  the  aim  of  the  action  to  re 
from  the  state  treasurer,  in  his  oflficial  capacity  only,  money  i 
has  been  paid  to  the  state  for  taxes,  and  mingled  with  other 
of  the  state.  The  money  which  the  treasurer  receives  as  such  is 
by  him  in  the  vaults  of  the  state  treasury.  It  is  so  recjuired  bi 
division  1  of  section  452  of  the  Political  Code.  If  a  judgment 
rendered  for  plaintiff  in  the  action,  the  treasurer,  upon  the  contn 
warrant,  would  be  required  to  repay  the  tax  money  out  of  tai 
illegally  collected,  and  to  pay  the  costs  out  of  the  general  fund  < 
treasury.  The  money  sued  for  was  not  originally  paid  to  the 
urer.  It  did  not  pass  through  his  hands,  but  came  into  the  tre 
through  other  officers.     The  state  is  the  only  party  in  interest. 

But,  notwithstanding  the  eleventh  amendment,  the  state  ma 
an  act  of  its  legislature,  permit  itself  to  be  sued,  either  in  a  f« 
court  or  in  its  own  courts.  It  is  contended  by  the  plaintiff  in 
that  such  permission  has  been  granted  in  the  present  case  by  thi 
visions  of  section  3069  of  the  Political  Code  of  California,  which 
as  follows: 

"Sec.  36C9.  Each  corporation,  person,  or  association  assessed  by  the 
board  of  equalization,  must  pay  to  the  state  treasurer  upon  the  order 
controller,  as. other  moneys  are  required  to  be  paid  into  the  treasury,  the 
and  county,  and  city  and  county,  taxes  each  year  levied  upon  the  pr 
80  assessed  to  it  or  him  by  said  board.  Any  corporation,  person,  or  as 
tlon,  dissatisfied  with  the  asse:$sment  made  by  the  board,  upon  the  pa; 
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es  due  upon  the  assessment  complained  of,  and  tbe  flye  per  cent, 
to  be  added,  on  or  before  tbe  first  Monday  in  February,  and  tbe 
otice  with  tbe  controller  of  an  intention  to  begin  an  action,  may, 
ban  the  first  Monday  of  February,  bring  an  action  against  the  state 
tor  the  recovery  of  the  amount  of  taxes  and  percentage  so  paid 
isurer,  or  any  part  thereof,  and  in  the  complaint  may  allege  any 
ig  to  show  the  illegality  of  the  tax,  or  the  assessment  upon  which 
are  levied,  In  whole  or  In  part  A  copy  of  the  complaint  and  of 
ons  must  be  served  upon  the  treasurer  within  ten  days  after  the 

has  been  filed,  and  the  treasurer  taa«  thirty  days  within  which 
or  answer.  At  the  lime  the  treasurer  demurs  or  answers  be  may 
lat  the  action  be  tried  in  the  superior  court  of  the  county  of  Sacra- 
'he  attorney  general  must  defend  the  action.  The  provisions  of  the 
Ivll  Procedure  relating  to  pleadings,  proofs,  trials,  and  appeals  are 

to  the  proceedings  herein  provided  for.  If  the  final  judgment  be 
e  treasurer,  upon  presentation  of  a  certified  copy  of  such  judgment 
itroller,  he  shall  draw  his  warrant  upon  the  state  treasurer,  who 
to  the  plaintiff  the  amount  of  the  taxes  so  declared  to  have  been 
>llected,  and  the  coM  of  such  action,  audited  by  the  board  of  exam- 
it  be  paid  out  of  any  money  in  the  general  fund  of  tbe  treasury, 


■^iZ 


c::j 


hereby  appropriated,  and  the  controller  may  demand  and  receive  0**" 

:ounty,  or  city  and  county,  interested,  the  proportion  of  such  costs,  tSC? 

»duct  such  proportion  from  any  money  then  or  to  become  due  to  t^'" 

ty,  or  city  and  county.     Such  action  must  be  begun  on  or  before  ~*»SI 

londay  in  February  of  the  year  succeeding  the  year  in  which  the  ST'il 

i  levied,  and  a  failure  to  begin  such  action  Is  deemed  a  waiver  of  ,^0 
of  action." 

3  statute  the  state  of  California  has  made  a  general  provision 

it  consents  to  be  sued  in  its  own  courts  in  actions  of  the  na- 

he  case  at  bar.     Has  it  consented  to  be  sued  in  the  federal 

The  state  has  the  unquestioned  right  to  select  the  forum  in  ^^ 

shall  be  sued,  to  prescribe  the  manner  in  which  the  suit  shall  ^H  IT* 

cted,  and  to  impose  upon  the  prosecution  of  the  action  any  ^H  ir'i't 

that  may  be  deemed  proper.     It  may  even  retract  its  permis-  \  -'I'l 

e  sued  after  an  action  has  been  begun.     Railroad  Go.  v.  Ala-  ^v' 

1  U.  S.  832.     Examining  the  section  just  quoted,  it  will  be  :.  ^f! 

conditions  are  imposed  which  are  wholly  incompatible  with  •-^•j! 

:  to  be  sued  in  the  United  States  courts.     It  is  made  a  condi-  •"■•*«, 

le  action  that,  at  the  time  -when  the  treasurer  demurs  or  an- 
I  may  demand  that  the  case  be  tried  in  the  superiorcourt  of  the 
'  Sacramento.  That  condition  is  a  valid  one.  and  it  conserves 
itial  right  to  the  state.     It  conld  not  be  complied  with  in  an 

the  United  States  court.  No  cause  can  be  transferred  from 
?d  States  circuit  court  for  the  Northern  district  of  California 
perior  court  of  the  state  of  California  for  Sacramento  county. 
t  is  provided  in  the  same  section  that  "the  provisions  of  the 
Civil  Procedure,  relating  to  pleadings,  proofs,  trials  and  ap- 
applicable  to  the  proceedings  herein  provided  for."  Althougli 
in  the  federal  courts  conforms  as  nearly  as  may  be  to  that  of 
I  courts  in  actions  at  law,  there  are  certain  features  in  which 
cednre  is  controlled  by  acts  of  congress,  from  which  the  fed- 
ts  are  not  at  liberty  to  deviate  in  response  to  any  provision  of 
atute,  and  the  clause  of  the  language  just  quoted  in  reference 
Is  could  have  no  application  whatever  in  a  proceeding  in  the 
itates  court.  By  this  provision  in  regard  to  appeals,  it  was 
le  intention  of  tiie  legislatm-e  to  make  the  supreme  court  of 
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the  state  of  California  the  conrt  of  last  resort  to  pass  upon  al 
tions  which  might  arise  in  such  an  action.  It  was  ^itended  ti 
rights  of  litigants  in  such  a  suit  should  be  subject  to  the  const 
which  that  court  should  finally  adopt.  That  provision  secures 
state  the  most  substantial  right  which  is  conserved  to  it  in  the 
just  quoted,  and  presents  an  insurmountable  obstacle  to  the  prosi 
of  the  action  in  a  court  of  the  United  States. 

But  it  is  urged  bj  the  plaintiff  in  error  that  the  Atlantic  & 
Railroad  Company  is  not  a  citizen  of  another  state,  nor  a  cit 
subject  of  a  foreign  state,  but  is  a  corporation  created  under  ai 
congress  for  the  express  purpose  of  acting  as  an  agent  for  the 
government,  and  is  therefore  not  among  those  from  whom,  by  tin 
of  the  11th  amendment,  the  power  to  sue  a  state  is  withheld, 
ceiver  stands  upon  the  footing  of  the  corporation  itself.  If  the 
ration  had  the  right  to  sue  the  state  of  California,  the  receiyer  oi 
edly  has  succeeded  to  the  right.  It  is  only  where  the  jurisdic 
the  United  States  courts  depends  upon  diverse  citizenship  tl 
citizenship  of  the  receiver  is  to  be  r^arded.  New  Orleans  v.  ' 
Adm'r,  138  U.  S.  595,  11  Sup.  Ct.  428;  American  Nat.  Bank 
tional  Benefit  &  Casualty  Co.,  70  Fed.  420;  Brisenden  v.  Chaml 
53  Fed.  307.  The  effect  of  the  eleventh  amendment  was  to  o 
the  decision  of  the  supreme  coui't  in  the  case  of  Chisholm  v.  G 
2  DalL  419,  in  which  it  had  been  said,  under  the  terms  of  arti( 
the  constitution,  extending  the  judicial  power  of  the  United  S( 
controversies  between  a  state  and  the  citizens  of  another  state, 
state  was  subject  to  a  suit  by  a  citizen  of  another  state.  Si 
Justice  Matthews  in  Re  Ayers,  above  cited:  "The  very  object  au 
pose  of  the  eleventh  amendment  were  to  prevent  the  indignity 
jecting  a  state  to  the  coercive  process  of  judicial  tribunals  at 
stance  of  private  parties."  In  Hans  v.  Louisiana,  134  U.  S.  1, 1 
Ct.  504,  it  was  held  that  the  purpose  of  the  eleventh  amendmc 
to  recognize  the  sovereignty  of  the  state,  and  to  declare  that  the  j 
power  of  the  United  States  was  never  intended  by  the  framera 
constitution  to  extend  to  suits  by  individuals  against  a  state,  ai 
the  amendment  should  not  be  so  construed  as  to  inhibit  only  t 
the  instance  of  the  particular  classes  of  citizens  named  there! 
that  it  applied  as  well  to  suits  against  a  state  by  its  own  citizens, 
jurisdiction  of  the  court  in  that  case  was  invoked  upon  the  groni 
a  federal  question  was  involved  in  the  controversy.  The  pri 
announced  in  the  decision  are  conclusive  of  the  question  which 
before  us.  But  we  find  a  further  and  complete  answer  to  the 
tion  of  the  plaintiff  in  error.  The  jurisdiction  of  the  United 
court  in  the  present  case  is  not  invoked  upon  the  ground  that  t 
tiovorsy  presents  a  case  arising  under  the  constitution  ot  laws 
United  States.  Nor  can  jurisdiction  be  claimed  upon  the  gro 
the  diverse  citizenship  of  the  pai-ties,  since,  as  we  have  seen,  tb 
itself  is  a  party.  It  must  rest  upon  some  other  grant  of  jurisi 
The  only  other  grant  under  which  it  could  be  claimed  is  that  w 
contained  in  section  2  of  article  3  of  the  constitution,  declaring  t 
judicial  power  of  the  United  States  shall  extend  to  controversi 
tween  a  state  and  citizens  of  another  slate,    •    •    •    and  bet 
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le  citizens  thereof  and  foreign  states,  citizens  or  sabjects." 
ifF  in  error  must  find  in  thie  provision  his  right  to  proceed 
il  court,  and  if  the  Atlantic  &  Pacific  Bailroad  Company  is 
en  of  a  state,  or  a  citizen  or  subject  of  a  foreign  state,  the 
y  is  not  among  those  of  which  jurisdiction  iB  conferred  upon 
;  States  courts  by  the  constitution.  It  follows  that  the  cir- 
?rroneou8ly  entertained  jurisdiction  of  the  cause.  For  want 
ion  the  judgment  of  dismissal  is  ailirmed. 


<0X  ROOK-BI/ASTING  OO.  v.  RAIRDON  8XONB  Oa 
(arcuit  Court,  S.  D.  Ohio,  W.  D.   Jane  21, 1808.) 


XiZ 


LEADING— Form  op  Plba.  *Y«aa 

should  state  some  single  objection  to  the  plalntlflTs  case  which  •*!«■ 

?  a  complete  defense  either  to  the  whole  bill  or  to  some  distinct  !I3w7 

t.  Ic-- 

.EA  IN  Patent  Sdit.  3!»» 

to  a  bill  In  the  usual  form,  charging  infringement  of  a  patent,  Is        ■  t^.  -m 

re  It  alleges  that  during  a  certain  period  the  patented  device  was  .-rfi-* 

inted  with  by  defendant  by  consent  of  complainant,  and  that  with  CHI 
0  other  occasions  it  did  not  infringe. 

to  the  bill  Is  Inappropriate  to  suits  in  equity  for  infringement  ot  a 
nless  In  very  special  circumstances. 

9  a  suit  in  equity  by  the  Knox  Rock-Blasting  Company  ^^M  -. 

e  Bairdon  Stone  Company  for  alleged  Infringement  of  a  ^H  "Z'Z' 

lie  cause  was  iieard  on  motion  to  strike  from  the  files  a  plea  I  VJ'.y 

Boyd  and  Bakewell  &  Bakewell,  for  complainant  '-v-i 

msey,  for  defmdant.  ,-J..» 

— 'C, 

ENS,  District  Judge.  The  motion  to  strike  the  defend- 
from  the  files  must  be  sustained.  To  a  bill  in  the  usual 
?ing  infringement  of  a  patent,  the  defendant  pleads  that, 
ertain  period  the  patented  device  was  experimented  with 
endant  by  consult  of  the  complainant,  and  that  with  re- 
ther  occasions  it  did  not  infringe.  A  plea,  should  state 
e  objection  to  the  plaintiff's  case  which  would  be  a  com- 
ise  either  to  the  whole  bill  or  to  some  distinct  part  of  it 
Ices  neither,  but  consists  of  matter  which  would  be  a  de* 
ome  of  the  period  covered  by  the  allegations  of  the  bill  and 
ir  the  rest  of  the  period.  It  has  been  several  times  de- 
a  defense  by  plea  is  inappropriate  to  this  class  of  cases  un- 
y  special  circumstances,  and  I  think  the  objections  to,  it 
reed  in  this  case  by  the  general  rule  of  equity  pleading  to 
ive  referred.  Sharp  v.  Beissner,  9  Fed.  445;  Hubbell  *. 
14  Fed.  471-474;  Korn  v.  Wiebusch,  33  Fed.  50;  Union 
Signal  Co.  v.  Philadelphia  &  R  B.  Co.,  69  Fed.  833-833; 
V.  Johnson,  84  Fed  384.  Such  cases  as  Leatherbee  \.< 
Fed.  590,  are  distinguishable.     There  the  whole  matter  ot 
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d^ense  in  the  case  consisted  of  a  single  point,  and  the  ca 
within  the  exception  to  the  general  rule  ahoye  stated.  The 
is  sustained.     Leave  is  given  to  answer  within  20  days. 


SOUTHERN  PAO.  R.  CX).  v.  GROEOK  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  2,  18D8.) 

No.  398. 

1.  Railroad  Land  Grants — Witudrawal  of  Lands— Pre-emption. 
No  yalld  pre-emption  can  be  made  of  lands  which  have  been  wi 
from  settlement  and  sale  by  the  officers  of  the  land  department;  i 
If  the  order  of  withdrawal  is  subsequently  canceled,  and  a  pat 
issues,  no  title  passes,  for  the  acts  of  the  settler  were  in  vlolatloi 
and  void. 

3.  Samb— Withdrawal  by  Operation  of  Law. 

The  act  of  July  27,  1866,  |  3,  granting  lands  to  aid  in  the  constn 
the  Southern  Paciflc  Railroad  Company,  of  Itself  operated  to  v 
from  settlement  the  lands  lying  within  the  Indemnity  as  well  as  t 
limits,  from  the  date  of  filing  of  the  map  of  the  general  route;  and 
•  retary  of  the  Interior  had  no  power  to  affect  the  grantee's  rlgh 
authorize  a  pre-emption  settlement  on  the  lands,  by  subsequent]: 
Ing  bis  order  withdrawing  the  lands  from  settlement. 
8.  Same— Forfeiture  of  Land  Grant— Power  of  Secretart  of  Iki 

Belay  In  constructing  the  road,  beyond  the  time  limited  by  la 
the  secretary  of  the  interior  no  authority  to  reopen  the  lands  to  sc 
by  canceling  his  order  of  withdrawal.  A  forfeiture  of  the  rallroi 
can  be  declared  by  congress  alone. 

4,  Same— Laches  of  Grantee. 

Where  the  granting  act  of  itself  operates  to  withdraw  from  se 
lands  lying  within  the  indemnity  limits  as  well  as  within  the  gra: 
(as  in  the  case  of  the  grant  of  X860  to  the  Southern  Pacific  Railro 
pany),  laches  is  not  Imputable  to  the  grantee,  because  of  delay 
pleting  its  road  and  making  Its  Indemnity  selections,  in  a  contest  ^ 
who  has  attempted  to  make  a  pre-emption  entry  after  the  filing  of 
of  general  route. 

Appeal  from  the  C!ircuit  Court  of  the  United  States  for  the 
em  District  of  California. 

William  F.  Herrin,  John  Garber,  and  William  Singer,  . 
appellant. 
W.  B.  Wallace,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HA 
District  Judge. 

GILBERT,  Circuit  Judge.  The  Southern  Paciflc  Railroa 
p&nj  brought  suit  against  the  appellees  to  obtain  a  decree  t 
appellees  hold  in  trust  a  patent  which  Otto  Groeck  receive 
the  United  States  to  a  certain  tract  of  land,  which  it  is  conten<i 
land  granted  by  the  United  States  to  the  railroad  company  by 
of  date  July  27,  1866.  Section  18  of  said  act  authorized  the 
lant  to  construct  the  railroad  which  now  extends  from  Ban 
Cisco,  by  way  of  Mojave,  to  the  Needles  on  the  Colorado  river 
tion  3  provided  as  follows: 
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lere  be,  aud  hereby  Is,  granted  •  •  •  every  aJternate  section  of 
U  not  mifleral,  designated  by  odd  numbers,  to  the  amount  of  •  •  • 
ite  sections  of  land  per  mile  on  each  side  of  said  railroad  wben- 
ses  through  any  state,  and  whenever  on  the  line  thereof  the  United 
e  full  title  •  •  •  at  the  time  the  line  of  said  railroad  is  deslg- 
L  plat  thereof,  filed  In  the  office  of  the  commissioner  of  the  general 
;  and  whenever,  prior  to  said  time,  any  of  said  sections  or  parts  of 
^11  have  been  granted,  sold,  reserved,  occupied  by  homestead  set- 
«-empted,  or  otherwise  disposed  of,  other  lands  shall  be  selected  by 
any  in  lieu  thereof,  under  the  direction  of  the  secretary  of  the 
I  alternate  sections,  and  designated  by  odd  numbers,  not  more  than 
leyond  the  limits  of  the  said  alternate  sections." 

6  of  the  act  provided  as  follows: 

e  president  of  the  United  States  shall  cause  the  land  to  be  surveyed 

Qiles  in  width  on  both  sides  of  the  entire  line  of  said  road  after  the 

ute  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  constmc- 

Id  railroad,  and  the  odd  sections  of  land  hereby  granted  shall  not  '**£■• 

:o  sale  or  entry  or  pre-emption  before  or  after  they  are  surveyed,  *Y3a* 

said  company,  as  provided  In  this  act."  sinmm 

I  alleges  that  the  aj^llant  accepted  the  tenns  of  the  grant,  ••s^C 

general  route  of  its  road  as  contemplated  by  the  act,  and  '  U"*" 

xj  3,  1867,  filed  a  map  thereof  in  the  office  of  the  commis-  IHO 

the  general  land  oflBce;  that  on  that  date  the  commissioner  XZZZf 

and  approved  the  map  and  the  route  designated  by  it,  and 
1  22,  1867,  under  the  direction  of  the  secretary  of  the  in-  i 

!  withdrew  the  odd  sections  of  land  lying< within  30  miles  ^M 

le  of  road  from  sale  or  location,  pre-emption  or  homestead  ^H  ««J!1 

lat  on  November  2,  1869,  the  secretary  of  the  interior  made  ^H 

declaring  the  withdrawal  revoked;   that  on  December  15,  ^H 

'  secretary  suspended  his  order  of  November  2d;   that  on  ^^  CIHT 

1870,  the  secretary  restored  the  withdrawal  of  March  22,  '  IIJIJ 

at  on  August  15,  1887,  the  secretary  declared  the  with-  *]*.:»• 

if  March  22,  1867,  revoked,  as  to  the  indemnity  sections  [Z'ii'J 

that  the  appeUant  commenced  to  build  its  road  during  the  --'C^ 

),  and  completed  the  construction  in  different  sections  be- 
at date  and  the  year  1889, — ^the  last  section,  extending 
ron  westerly  to  Alcalde,  having  been  constructed  during 
1888;  that  the  land  in  suit  is  opposite  to,  and  coterminous 
t  section,  and  is  within  the  indemnity  limits  of  the  grant, 
trt  included  in  any  exceptitm  therefrom;  that  on  Septem- 
85,  the  appellee  Groeck  settled  on  the  land  in  controversy, 
ag  the  same  month  filed  bis  pre-emption  claim  therefor 
oper  land  office  of  the  United  States,  and  thereafter  com- 
h  the  land-office  regulations,  and  on  June  7,  1886,  made 
on  proof  and  payment  for  the  land;  that  on  April  11,  1890, 
as  issued  from  the  United  States,  conveying  the  land  to 
it,  as  the  appellant's  road  was  constructed  in  several  sec- 
,'h  sections  were  examined  by  commissioners  appointed  by 
lent,  as  provided  by  section  4  of  the  act,  and  that  said  com- 
s  reported  that  such  sections  had  been  completed  as  re- 
7  the  act,  and  thereupon  the  president  accepted  and  ap- 
le  reports;  that  a  map  of  the  definite  location  of  said  sec- 
reen  Huron  and  Alcalde  was  filed  with  and  approved  by 
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the  secretary  of  the  interior  on  April  2,  1889,  and  the  presidei 
cepted  and  approved  the  commissioners'  report  on  that  sectic 
November  8,  1889;  that  on  July  13,  1891,  the  appellant,  actin 
der  the  direction  of  the  secretary  of  the  interior,  sdected  the 
in  suit,  as  granted  to  it  by  the  act.  To  the  bill  of  complain 
appellees  filed  a  plea  asserting  the  validity  of  Groeck's  pre-em 
and  the  title  thereby  acquired,  and  further  alleging  that  ii 
event  the  appellant,  "by  its  long  delay  in  asserting  any  claim  t 
land,  in  filing  its  map  of  definite  location,  and  in  offering  to 
said  land,  is  barred  by  its  laches  from  asserting  claim  the 
Upon  the  plea  so  interposed  the  court  denied  the  right  of  tl 
pellant  to  the  relief  prayed  for,  upon  the  ground  of  its  lachej 
decreed  that  the  bill  be  dismissed.  The  questions  presented 
the  appeal  are:  First,  was  the  land  in  controversy  lawfully 
ject  to  the  pre-emption  entry  of  Groeck?  and,  second,  is  tl 
pellant's  right  to  the  relief  sued  for  barred  by  its  laches,  as  a 
in  the  plea? 

The  land  in  controversy  was  at  the  time  of  the  entry  by  Groec 
at  the  time  when  he  took  steps  to  acquire  title  thereto,  with( 
from  settlement  by  the  act  of  the  secretary  of  the  interior.     1 
land  to  which  section  2268  of  the  Revised  Statutes  applied, 
daring  that: 

"The  following  classes  of  lands,  unlesB  otherwise  specifically  prorii 
law,  shall  not  be  subject  to  the  rights  of  pre-emptioD,  to  wit:  First 
included  In  any  reservation  by  any  treaty,  law,  or  proclamation  of  the 
dent,  for  any  purpose." 

It  is  true  that  in  1891,  at  the  time  when  patent  issued,  the 
of  withdrawal  of  March  22,  1867,  had  been  set  aside  by  the 
tary  of  the  interior;  but,  as  we  understand  the  decision  of  t! 
preme  court  in  the  case  of  Riley  v.  Welles,  154  U.  S.  578.  14  Si 
1166,  no  valid  pre-emption  could  be  made  of  lands  which  were 
drawn  from  settlement  by  the  ofQcers  of  the  land  department 
such  entry,  if  made,  could  not  become  the  basis  of  title,  even 
the  subsequent  cancellation  of  the  order  of  withdrawal,  sine 
acts  of  the  settler  upon  such  lands  were  acts  done  in  violat 
law,  and  void.  This  was  hdd  in  a  case  in  which  "it  was  after 
found  that  the  law  by  reason  of  which  this  action  was  tak( 
not  contemplate  such  a  withdrawal."  Wood  v.  Beach,  166 
550,  15  Sup.  Ct.  410.  But  it  is  urged  that  the  act  of  withd 
was  a  ministerial  act  upon  the  part  of  the  secretary  of  the  ini 
such  as  could  be  set  aside  at  any  time  by  that  officer,  and  tl 
permit  a  pre-emption  entry  to  be  made,  as  was  done  in  this 
and  to  recognize  its  validity,  was,  in  effect,  to  set  aside  the 
of  withdrawal,  and  was  tantamount  to  a  cancellation  there 
far  as  it  included  the  particular  lands  so  entered.  The  ca 
Riley  v.  WeUes  may  be  cited  likewise  in  opposition  to  this  conte 
But  it  is  not  necessary  to  rest  the  question  of  the  appellees' 
upon  the  doctrine  of  that  case  alone.  A  careful  considerati 
other  decisions  of  the  supreme  court  determining  the  nattire  ( 
right  which  the  grantee  of  such  a  grant  acquires  to  lands  \i 
the  indemnity  limits,  prior  to  the  time  when  definite  locatioi 
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selection  of  Ilea  lands  is  made,  leads  us  to  the  conclusion  that,  in 
the  case  of  a  grant  such  as  that  now  under  consideration,  by  the 
operation  of  the  terms  of  the  grant  itself  the  indemnity  lands'  are 
withdrawn  from  settlement  from  the  moment  when  a  map  of  the 
general  roate  of  the  road  is  made  and  filed.  It  may  be  deduced 
'  om  those  decisions  that  the  grant  to  the  appellant  conferred  upon 
liie  grantee,  within  the  indonnity  limits,  more  than  the  mere  right 
to  initiate  a  title  by  selection,  and  that  the  lands  in  the  indemnity 
limits  are  as  truly  granted  lands,  within  the  terms  of  the  act,  as 
are  the  lands  within  the  place  limits.  The  difference  is  in  the  pre- 
liminary steps  which  are  requisite  to  attach  the  title  to  the  par- 
ticular tracte  which  are  granted.  Thus,  the  supreme  court  has 
held  that,  when  the  lands  within  the  indemnity  limits  are  all  needed 
to  make  up  the  granted  quantity,  the  grant  to  the  indemnity  lands 
takes  effect  at  the  same  time,  and  is  of  the  same  nature,  as  the 
grant  of  the  lands  in  the  place  limits.  St.  Paul  &  S.  C.  B.  Co.  t. 
Winona  &  St.  P.  R  Co.,  112  U.  S.  720,  726,  6  Sup.  Ct.  334.  In  St. 
Paul  &  P.  R.  Co.  V.  Nwthern  Pac.  B.  Ca,  139  U.  S.  1, 11  Sup.  Ot  389, 
answering  the  objection  that  no  evidence  was  offered  showing  a 
selection  of  lieu  lands,  the  court  said: 

"It  Is  sofflclent  to  observe  that  all  tbe  lands  within  tbe  Indemnity  limits  only 
made  tip  in  part  for  those  dellclencles.  There  was  therefore  no  occasion  for 
the  exercise  of  the  Judgment  of  the  secretary  of  the  Interior  In  selecting  from 
them,  for  they  were  all  appropriated." 

Bat,  where  the  lands  in  tbe  indemnity  limits  exceed  the  total  quan- 
tity which  is  granted  by  the  act,  they  remain  afloat  until  selection 
is  made  as  required  by  the  act.  In  Battz  v.  Bailroad  Co.,  119  U.  S. 
55,  7  Sap.  Ct.  100,  Mr.  Justice  Field,  referring  to  section  6  of  the 
Northern  Pacific  Company's  act,  said: 

"The  act  of  congress  not  only  contemplaXes  the  filing  by  tbe  company  in  the 
office  of  the  commissioner  of  tbe  general  land  office  of  a  map  showing  the 
definite  location  of  the  line  of  its  road,  and  limits  the  grant  to  sach  alternate 
odd  sections  as  have  not  at  that  time  been  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  ate  free  from  pre-emption,  grant,  or  other  claims  or 
rights,  bnt  it  also  contemplates  a  preliminary  designation  of  tbe  general  route 
of  the  road,  and  tbe  exclusion  from  sale,  entry,  or  pre-emption  of  the  adjoln- 
lus  odd  sections  within  forty  miles  on  each  side  until  the'  definite  location  is 
made." 

In  Northern  Pac.  B.  C^T.  Mnsser-Saimtry  Land,  Logging  &  Mann- 
factaring  Co.,  168  U.  S.  608,  611,  18  Sup,  Ot.  205,  206,  the  court  said: 

"But  beyond  the  significance  of  tbe  word  'reserved,'  alone,  there  are  other 
words  In  tbe  act  which,  talcen  In  connection  with  it,  make  It  clear  that  these 
lands  do  not  fall  within  the  grant  'Otherwise  appropriated'  is  one  term 
of  description,  and  evidently  when  tbe  withdrawal  was  made  in  1866  it  was 
au  appropriation  of  these  lands,  so  far  as  might  be  necessary  for  satisfying 
that  particular  grant.  It  is  true.  It  was  not  a  final  appropriation,  or  an  abso- 
lute passage  of  title  to  tbe  state  or  the  railway  company,  for  that  was  con- 
tingent opon  tbings  thereafter  to  happen— First,  tbe  construction  of  tbe  road; 
and,  second,  tbe  necessity  of  resorting  to  those  lands  for  supplying  deficien- 
cies In  the  lands  In  place;  still,  it  was  an  appropriation  for  the  purpose  of 
supplying  any  such  deficiencies." 

Continuing,  on  page  611,  168  U.  S.,  and  page  207, 18  Sup.  Ct,  the 
court  saidi 


i 


Digitized  by 


Google 


r 

i  974  87  PBDBRAL  REPORTBH. 

"Neither  Is  It  Intended  to  question  the  rule  that  the  title  to  Indemnity  1 
dates  from  selection,  and  not  from  the  grant.  All  that  we  here  hold  Is 
whei)  a  withdrawal  of  lands  within  Indemnity  limits  is  made  In  aid  o 
earlier  land  grant,  and  made  prior  to  the  filing  of  the  map  of  definite  Iocs 
by  a  company  having  a  later  grant, — the  latter  having  such  words  of  excej 
and  limitation  as  are  found  in  the  grant  to  the  plaintiff,— it  operates  to  ei 
the  withdrawn  lands  from  the  scope  of  such  later  grant." 

In  U.  S.  V.  Southern  Pac  R  Co.,  146  U.  S,  570,  600,  13  Sup. 
152, 158,  the  conrt  said: 

"When  the  general  route  of  the  road  is  thus  fixed  in  good  faitb,  am 
formation  thereof  given  to  the  land  department  by  filing  a  map  thereof 
the  commissioner  of  the  general  land  office  or  the  secretary  of  the  inte 
the  law  withdraws  from  sale  or  pre-emption  the  odd  sections,  to  the  ej 
of  forty  miles  on  each  side.  The  object  of  the  law  In  this  particular  is  p 
It  Is  to  preserve  the  land  for  the  company  to  which,  in  aid  of  the  constnK 
of  the  road,  it  is  granted." 

In  tljie  case  of  Wood  v.  Beach,  156  U.  S.  548,  15  Snp.  Ct. 
the  land  which  was  in  controversy  lay  within  the.  indemnity  lii 
of  two  railroad  grants, — a  grant  to  the  Leavenworth,  Lawrenc 
Galveston  road,  and  a  grant  to  the  Missouri.  Kansas  &  Pacific  I 
way.  Act  July  26,  1866.  Wood  made  a  homestead  entry  prio 
the  selection  of  the  lands  in  the  indemnity  limits  by  the  railroad  c 
panics,  but  years  after  the  lands  had  been  withdrawn  from  sale, 
emption,  or  homestead  entries,  under  two  orders  of  withdrawal,— 
for  each  company.  In  construing  section  4  of  the  act  granting  It 
to  aid  the  construction  of  the  second  road,  in  which  it  was  provi 
"that  as  soon  as  said  company  shall  file  with  the  secretary  of  th» 
terior  maps  of  its  line,  designating  the  route  thereof,  it  shall  be 
duty  of  said  secretary  to  withdraw  from  the  market  the  lands  grai 
by  this  act  in  such  manner  as  may  be  best  calculated  to  effect 
purposes  of  this  act  and  subserve  the  public  interest,"  the  court  s 
"These  withdrawals  were  not  merely  executive  acts,  but  the  Is 
one,  at  least,  was  in  obedience  to  the  direct  command  of  congrt 
If  such  withdrawal  takes  place  by  operation  of  law,  as  has  been 
by  the  supreme  court  in  these  decisions,  the  secretary  of  the  inte 
is  powerless  to  affect  the  rights  of  the  grantee  by  setting  aside 
order  of  withdra^^'al.  Nor  does  he  acquire  such  power  from  the 
that  the  period  has  expired  within  which  the  grantee  is  requirei 
complete  the  road.  The  expiration  of  the  time  so  limited  by  law 
the  construction  of  the  road  is  a  matter  whlMi  rests  between  cong 
and  the  grantee.  The  delay  may  afford  congress  excellent  reaso 
declare  the  land  grant  forfeited,  but  congress  alone  has  the  powt 
declare  such  forfeiture.  After  such  lands  have  once  been  set  a 
by  congressional  act,  no  authority  is  vested  in  the  secretary  of 
interior,  or  in  any  officer  of  the  land  department,  to  restore  then 
open  them  to  settlement.  Nor  is  any  right  conferred  upon  a 
emption  settler  to  take  advantage  of  such  default  of  the  grantee 

It  follows  from  the  rulings  of  the  supreme  court  in  the  decis 
to  which  we  have  referred  that  the  plea  of  laches  cannot  avail 
appellees.  The  laches  is  said  to  consist  in  the  long  delay  of 
railroad  company  in  constructing  the  road  and  selecting  the  int 
nity  lands.  We  are  unable  to  peieeive  how  that  delay  has  confe 
rights  upon  the  pre-emption  settler,  or  how  it  now  affords  him  grc 


Digitized  by 


Google 


SOCTHERS    PAC.   B.  CO.  V.  GBOECE.  976 

fce  inequity  to  the  company.  The  company  owed  no  duty  to 
nded  settler  upon  the  public  domain.  The  United  States  did 
•  this  land  to  Groeck,  nor  did  it  invite  his  occupancy  or  entry. 

a  trespasser  on  the  premises.     His  pre-emption  entry  was 

void,  but  it  was  unlawful.  Neither  such  an  entry,  nor  the 
t  of  the  purchase  price,  nor  the  issuance  of  the  patent,  could 
m  in  a  position  to  plead  laches,  as  against  the  title  asserted 
ailroad  company.     Said  the  court  in  Wood  v.  Beach: 

lear  that  Mr.  Wood  acquired  no  equitable  rights  by  his  occupation 
;ment  He  went  upon  lands  which  were  not  open  to  homestead  or 
on  entry,  and  cannot  make  his  unauthorized  entry  the  foundation 
itable  title." 

ippellees  cite  and  rely  upon  the  cases  of  Railroad  Go.  t. 
,  110  U.  a  27,  3  Sup.  Ct.  485,  and  Galliher  v.  Cadwell,  145  U. 
12  Sup.  Ct  873.     In  the  first  of  these  cases  the  grant  to  ...... 

■oad  company  provided  for  the  withdrawal  when  a  map  def-  :s'"* 

howing  the  line  of  road  should  be  filed.     The  map  was  not  Jn^— 

il  three  years  and  a  half  after  the  passage  of  the  act.     During  '^H* 

iod  homestead  and  pre-emption  entries  were  made.     The  SE"" 

;ld  that  no  obligation  rested  upon  the  government  to  with-  2*11 

e  lands  from  sale  until  the  grantee  filed  a  map  in  the  general  !IIO 

ce,  definitely  showing  the  entire  line  of  its  road,  and  that  tn  CIC 

ntime  the  kmds  were  open  to  pre-emption  and  homestead  en- 
:  is  readily  seen  that  the  facts  in  that  case  clearly  distinguish 
the  case  at  bar.     In  Galliher  v.  Cadwell  it  was  said  by  the 

B  is  not,  like  limitation,  a  mere  matter  of  time,  but  principally  a  ^^|  I" 

of  the  Inequity  of  permitting  the  claim  to  be  enforced,— an  inequity  ^H  Tl'i 

upon  some  change  in  the  condition  or  relations  of  the  property  or  the  H  CII.x 

are  no  facts  in  the  present  caBe  to  which  that  language  ^-v-i 

;able.     The  appellant  and  Groeck  were  not  in  the  attitude  of  •-^";! 

to  whom  the  land  in  controversy  was  offered  upon  equal  •"**-% 

fiving  to  the  first  entryman  the  prior  right  It  was  offered 
the  railroad  company.     The  facts  stated  in  the  bill  and  in 

are  insufficient  to  show  that  the  company  has  in  any  respect 
equitably  with  Groeck.  This  is  not  a  case  in  which  it  has 
enforcing  its  rights  to  the  detriment  of  another.  The  delay 
meting  the  road  and  in  selecting  the  lieu  lands  has  worked  no 

0  Groec^.  So  long  as  the  United  States  made  no  complaint 
elay,  no  equity  was  created  thereby  in  favor  of  any  intending 

And  no  such  settler  could  take  it  upon  himself  to  say  that 
atee  had  forfeited  any  of  the  rights  specified  in  the  grant 
apany  was  not  required  to  give  Groeck  notice  of  its  rights 
remises.  He  was  bound  to  take  note  of  the  law,  which  itself 
m  notice.     In  short,  no  facts  exist  on  which  laches  may  be 

1  to  the  railroad  company  for  any  delay  upon  its  part  short  of 
utory  period  of  limitation  whereby  its  right  to  obtain  the 
led  for  would  be  absolutely  barred.  The  suit  was  brought 
less  than  three  years  after  definite  location,  which  was  the 
time  when  selection  could  have  been  made,  in  less  than  two 
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years  after  the  issuance  of  Groeck's  patent,  and  within  less  than 
year  after  selection  was  made.  The  decree  will  be  reversed,  anc 
manded  to  ^'he  circuit  court  for  further  proceedings  not  inconsis 
with  this  opinion. 


RTLE  et  al.  v.  KNOWLBS  LOOM  WORKS. 
(Circuit  Court  of  Appeals,  Third  Clrcnit   Jane  29,  189&) 

L  Conditional  Hales— Riohts  of  Cbbditors. 

In  Pennsylvania  a  sale  and  delivery  of  personal  property,  with  an  a 
ment  that  the  ownership  shall  remain  In  the  vendor  until  the  purchase 
is  paid,  is  void  as  to  creditors  of  the  vendee  and  Innocent  purchasers; 
this  rule  applies,  whatever  the  form  of  the  agreement. 

a.  Bailment— Rights  of  Crkditob. 

Where  personal  property  is  delivered  under  a  contract  of  bailmeni 
companied  with  an  agreement  for  a  future  sale  to  the  bailee  on  the 
menc  of  a  certain  price,  the  ownership  of  the  bailor  is  preserved,  aoi 
transaction  is  valid,  even  as  against  the  creditore  of  the  bailee  and  Inn 
purchasers. 

8,  Conditional  Sales — Rights  of  Cbeditors— Lease  as  Secdritt. 

In  PcniisylvaDla,  a  reservation  of  title,  by  an  instrument  in  the  form 
lease,  as  security  for  the  purchase  price  of  personal  property  sold  an 
livered,  is  unavailing  as  against  creditors  and  Innocent  purchasers; 
it  matters  not  that  the  lease  was  contemplated  from  the  beginning,  aa 
property  delivered  In  pursuance  of  that  contemplation. 

4.  Replevin— Devenbes— Rights  of  Mortgage  Bondboloebs. 

In  replevin  for  machinery  sold  by  the  plaintiff,  with  reservation  of 
as  security  for  the  purchase  price,  the  rights  of  ionoceut  mortgage  I 
holders  under  a  mortgage  executed  by  the  vendee  are  available  as 
fense. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eai 
District  of  Pennsylvania. 

This  was  an  action  of  replevin  by  the  Knowles  Loom  Woriu  ag: 
William  Eyle  and  others  to  recover  possession  of  certain  machL 
In  the  circuit  court,  verdict  and  judgment  were  given  for  plaii 
and  the  defendants  sued  out  this  writ  of  error. 

Bobert  B.  Honeyman,  for  plaintiffs  iu  error. 

Benno  Loewy  and  J.  M.  Bommell,  for  defendant  in  error. 

Before  A0HE80N  and  DALLAS.  Circuit  Judges,  and  BBADFC 
District  Judge. 

• 

ACHEBON,  Circuit  Judge.  It  is,  and  long  has  been,  the  e 
lished  rule  in  Pennsylvania  that  a  sale  and  deUvery  of  personal  i 
erty,  with  an  agreement  that  the  ownership  shall  remain  in  the  ve 
until  the  purchase  price  is  paid,  is  ineffectual  andvoid  as  respect; 
creditors  of  the  vendee  and  innocent  purchasers ;  and  the  role  api 
whatever  may  be  the  form  of  the  agreement  Haak  v.  Lindennai 
Pa.  St.  499;  Stadtfeld  v.  Hnnlsman,  92  Pa.  St.  53;  Thompso 
Paret,  94  Pa.  St.  275;  Brunswiclv  &  Balke  Co.  v.  Hoover,  95  Pa 
.708;  Forrest  v.  Nelson.  108  Pa.  St.  481;  Dearborn  v.  Raysor.  135 
St.  231, 20  Atl.  690;  Farqnhar  v.  McAlevy,  142  Pa.  St.  233, 21  Atl. 
Ott  V.  Sweatman,  166  Pa.  St.  217,  31  Atl.  102.     But  where  pCTS 
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f  is  delivered  under  a  contract  of  bailment,  accompanied  with 
ement  for  a  future  sale  to  the  bailee  on  the  payment  of  a  cer- 
ce,  the  ownership  <rf  the  bailor  is  preserved,  and  the  transac- 
ralid,  even  as  against  the  creditcnrs  of  the  bailee  and  porchas- 
owe  V.  Sharp,  51  Pa.  St  26;  Enlow  v.  Klein,  79  Pa.  St.  488; 
E-PresB  Co.  V.  Jordan,  171  Pa.  St  474,  32  AtL  1031.  Within 
{  the  two  a,boTe-dtated  rales  does  the  present  case  fall?  The 
1  facts  are  these: 

arch  16, 1895,  the  Cutter  Silk  Manufacturing  Company  signed 
ivered  to  the  plaintiff  in  this  replevin  suit  (Knowles  Loom 
and  the  latter  accepted  and  agreed  to,  the  following  written 
1  or  order: 

"New  York,  March  lOth,  1895. 
les  Loom  Works— Oentlemen:    Please  tmlld  for  ns  one  hmidred  silk 
5  In.  20  harness  4x4  box,  with  mnltipUer  and  angular  drive  hi  each 

1  left,  with  Jacqnards,  600  hooks  rise  and  fall,  three  levers;  price,  two  '*'f^ 

and  eighty  dollars  each.    Terms  of  payment;    Notes  bearing  Interest  *X3** 

It.  per  ajtnum,  and  maturing  twelve  months  from  the  average  date  •^*<1 

ry,  but  to  be  written  'six  months,'  for  convenience,  and  renewed  as  '^^m 

e.     The  Knowles  Loom  Works  to  own  the  machinery  until  paid  for,  *••■■ 

lelr  usual  form,  and  to  hold,  also,  In  first  mortgage  bonds  of  the  Cut-  3?** 

Mfg.  Co.,  fifteen  thousand  [dollars],  as  ct^lateral  security  towards  ""rl 

lent  of  said  notes.  Cutter  Silk  Mfg.  Co.,  'JllzL 

"By  John  D.  Cutter,  Prest"  C^ 

rsuance  of  the  contract  thus  entered  into,  the  plaintiff  ddiv-  i 

the  Cutter  Silk  Manufacturing  Company  the  specified  ma-  ^M 

and  the  same  was  set  up  in  the  company's  mill  at  West  Beth-  ^H  «»2!; 

?a.;  the  looms  being  fastened  to  the  floor  by  the  ordinary  1^  ^H  -.,11 

and  the  Jacquards  attached  to  the  looms.     The  delivery  be-  ^H  L.-«. 

y  in  April.     One-half  of  the  machinery  was  delivered  and  set  ^  KlKf 

e  mill  before  May  18th,  and  all  of  it  was  delivered  and  set  up  '  IIJIJ 

Fuly  12,  1895,  except  18  Jacquards,  of  the  value  of  |810,  t3*-»' 

ere  delivered  shortly  after  the  date  last  mentioned.     On  May  IZV^'J 

i,  the  Cutter  Silk  Manufacturing  Company  executed  and  de-  •-■«<{i 

its  mortgage  on  its  mill,  including  "all  machinery  now  placed 
iter  to  be  placed  on  said  mortgaged  premises,"  to  the  E.  P. 
Trast  Company,  in  trust  to  secure  an  issue  of  f  100,000  of  the 
or's  bonds,  payable  to  bearer;  and  on  May  22,  189fl,  the  mort- 
:cepted  the  trust  The  mortgage  was  duly  recorded  on  May 
.  The  price  of  the  entire  machinery  delivered  as  above  men- 
)y  the  plaintiff  was  |29,650.  For  this  sum  the  Cutter  Silk 
:turing  Company  on  July  12,  1895,  gave  to  the  plaintiff  its 
>ry  notes,  namely,  itB  two  notes  dated  July  12,  1895.  payable 
lys,  one  for  f3,6.50,  with  interest,  and  one  for  $4,000.  with 
;  its  four  notes  dated  July  1,  1895,  each  for  f 5,000,  pavable 
ths  after  date,  with  interest;  and  its  note  dated  July  1, 1895, 
•0,  payable  six  months  after  date,  with  interest.  On  the  same 
56  notes  were  given,  namely,  July  12,  1895,  the  plaintiff  and 
ter  Silk  Manufacturing  Company  executed  the  following  in- 
t  of  writing: 

!S  of  agreement  made  and  concluded  this  first  day  of  .Tulv.  A.  D. 
ween  the  Knowles  Loom  Works,  of  Worcester,  In  the  county  of 
r  and  commonwealth  of  Massachusetts,  of  the  one  part  and  Oat- 
.—62 
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ter  Silk  Mfg.  Co.,  of  Bethlehem,  county  of  Lehigh,  state  of  PennsylvanI 
the  other  part:  I.  The  said  Knowles  Loom  Works  doth  hereby  rent 
the  said  Cutter  Silk  Mfg.  Co.  the  following  described  property,  to  wit: 
35"— 20  harness  4x4  box  silk  loom,  with  Jacquards;  piano  card-cutting  mat 
repeater,  and  press,— for  the  period  of  one  year  from  the  date  hereof, 
rental  or  price  of  twenty-two  thousand  dollars  per  annum;  said  rental  i 
paid  on  or  before  the  first  ,day  of  July,  1896.  II.  The  said  Knowles  1 
Works  doth  agree  to  make  a  sale  of  said  machinery  to  said  Cutter  Silk 
Co.,  at  any  time  prior  to  the  expiration  of  this  lease,  for  the  cash  price  or 
of  twenty-two  thousand  dollars,  provided  the  herein  reserved  rental  an 
surance  shall  have  been  promptly  paid,  and  will  allow  as  a  credit  on  such 
chase  all  of  the  said  rental  so  paid.  III.  The  said  Cutter  Silk  Mfg.  Co.  a 
to  pay,  promptly  as  they  shall  become  due,  to  the  said  Knowles  Loom  W 
both  the  said  rental  and  all  expenses  Incurred  by  It  during  the  continnan 
this  lease  in  keeping  said  machinery  insured;  to  maintain  the  same  In 
order  and  repair  during  said  term;  and  In  the  event  of  any  failure  to  pa; 
said  rent  as  It  becomes  due,  or  at  the  termination  of  this  lease,  to  immedi 
surrender  said  machinery  to  said  Knowles  Loom  Works,  its  successors  c 
signs,  or  allow  It  or  them  to  retake  possession  of  the  same.  In  witness  w 
of,  the  said  parties  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written.  Knowles  Loom  Works.    [Seal.] 

"J.  M.  tlussell.  Cash 
"Cutter  Silk  Mfg.  Co.         [Seal.] 

"John  D.  Cutter,  Pp 
"Sealed  and  delivered  In  presence  of  Frank  E.  Stevens." 

The  oral  testimony  respecting  this  paper  was  conflicting. 
Stevens,  tlie  vice  president  of  the  Cutter  Silk  Manufacturing  ( 
pany,  testified  that  a  lease  was  never  mentioned  prior  to  Jnlj 
1895.  On  the  other  hand,  Mr.  Markoe,  who  conducted  the  ori« 
negotiations  on  the  part  of  the  plaintiff,  stated  that  it  was  "ui 
stood  between  Mr.  Cutter  and  myself  that  a  lease  would  be  draw 
to  that  effect";  and  upon  cross-examination  he  testified  thus: 

"X-Q.  Was  the  word  'lease'  used  between  you  and  Mr.  Cotter,  or  a 

gestlon  about  reservation  of  title?  A.  The  question  of  lease,— that  the  1< 
were  to  remain  the  property  of  the  Knowles  Loom  Works  until  paid  for. 
the  Court:  X-Q.  Was  it  said  how?  A.  The  usual  form  that  our  people 
for  lease  at  that  time, 
was." 


X-Q.  Then  the  word  'lease'  was  mentioned? 


The  Cutter  Silk  Manufacturing  Company  paid  its  two  notes  a 
days,  aggr^ating  f  7,650,  at  or  before  the  maturity  thereof.  Its  o 
notes,  a^regating  f  22,000,  were  renewed  at  maturity.  The  ren( 
notes  were  not  paid.  On  March  30,  1896,  the  Cutter  Silk  Mani 
turing  Company  made  a  voluntary  assignment  for  the  benefit  ol 
creditors.  Before  this  assignment  at  least  ^45,000  of  the  bondi 
cured  by  the  mortgage  of  May  13, 1895,  had  been  negotiated,  and  i 
in  the  hands  of  bona  fide  holders  for  value.  Prior  to  the  brin; 
of  this  suit  the  defendant  William  Byle  had  become  the  purch 
and  holder  of  these  bonds,  and  he  had  also  purchased  the  equit 
redemption  in  the  mortgaged  premises  from  the  voluntary  assig 
and  be  was  in  possession  of  the  mill  and  machinery  when  the  wri 
replevin  issued. 

The  court  below  instructed  the  jury,  as  matter  of  law,  that  the  tr 
action  between  the  plaintiff  and  the  Cutter  Silk  Manufacturing  C 
pany  respecting  this  machinery  was  a  bailment,  and,  therefore.  1 
the  plaintiff  had  a  right  to  recover  the  value  of  the  machinery  in 


Digitized  by 


Google 


BYt.E  T.  KK0WLE3   LUOU    WOBK8.  979 

The  only  question  snbmitted  to  the  jury  was  that  of  value, 
low  to  determine  whether  these  instructions  were  correct. 

treatment  of  this  case,  we  naturally  begin  with  the  paper 

16,  1895,  showing  the  original  contract  relating  to  this  ma- 
Snbstantially  the  whole  of  the  machinery  was  delivered  on 
ig  of  that  paper  alone  It  was  the  only  contract  on  the  sub- 
xistence  when  the  trust  mortgage  took  effect  Now,  the 
March  16th  fixed  the  purchase  price  of  the  machinery,  and 
s  of  payment.  Interest-bearing  notes  were  to  be  given  and 
in  payment;  and,  what  is  very  significant,  the  Knowles 
>rks  was  to  take  and  hold  f  15,000  of  the  mortgage  bonds  of 
sr  Silk  Manufacturing  Company  as  collateral  security  for  the 

oi  the  notes.     These  provisions,  we  think,  plainly  import 

the  machinery.     The  stipulation  that  the  Knowles  Loom 
tis  "to  own  the  machineiy  until  paid  for"  seems  to  us  to  ... ,— 

the  idea  that  the  parties  had  in  view  a  bailment  (Summerson  53»» 

134  Pa-  St.  566,  569,  19  Atl.  808);  for,  upon  a  bailment,  "^ — 

p  remains  in  the  bailor,  as  of  course.  This  stipulation  im- 
ile  with  a  reservation  of  title,  to  secure  the  purchase  price. 
s  not  named  in  the  paper.  If,  however,  the  words  "as  per 
al  form"  are  referable  to  a  lease,  they  must  be  read  in  con- 
vith  the  context:  **The  Knowles  Loom  Works  to  own  the 
y  until  paid  for,  as  per  their  usual  form,  and  to  hold,  also, 
lortgage  bonds  of  the  Cutter  Silk  Mfg.  Co.,  fifteen  thousand 

as  collateral  security  towards  the  payment  of  said  notea" 

was  here  contemplated,  undoubtedly  it  was  a  lease  to  secure  ^^ 

base  iHlce  of  the  machinerj-.     The  oral  testimony  put  no  ^H  Z'.'.',. 

face' upon  the  matter.     But  it  is  the  declared  law  of  Pennsyl-  ^1  c'iij 

it  a  reservation  of  title,  by  an  instrument  in-  the  form  of  a  |  "'rj 

security  for  the  purchase  price  of  personal  property  sold  *y  ;»• 

rered,  is  unavailing  as  against  creditors  and  innocent  pur-  *'V*f 

and  it  matters  not  that  the  lease  was  contemplated  from  !I«C' 

ming,  and  the  property  was  delivered  in  pursuance  of  that  '"    " 

ation.  Brunswick  &  Balke  Co.  v.  Hoover,  supra;  Farquhar 
vy,  supra.  In  Cooper  v.  Whitmer,  6  Atl.  571,  the  supreme 
Pennsylvania  said: 

ird  lease'  being  by  common  consent  part  of  the  written  contract 
Meg,  the  case  comes  clearly  within  the  ruling  of  this  court  In  Bmns- 
like  Co.  V.  Hooveiv  95  Pa.  St.  508.  The  agreement  Is,  beyond  doubt, 
the  property,  with  a  provision  for  a  lease  security  which  waa  good 
tween  the  parties,  but  worthless  as  against  creditors." 

quhar  v.  McAlev^,  as  in  Brunswick  &  Balke  Co.  v.  Hoover, 

was  stipulated  for  in  the  original  contract,  which,  as  here, 

le  form  of  an  order  for  machinery. 

i  nothing  in  what  was  done  on  July  12,  1895,  to  change  the 

sn  of  the  case.     Evidently  the  short-time  notes  for  f7,650 

m  and  taken  on  account  of  the  purchase  money  of  the  ma- 
It  is  idle  to  suggest  that  these  notes  represent  rent.  They 
emtoaced  in  the  so-called  lease  executed  that  day.     That 

it  covered  only  the  balance  of  the  purchase  price,  namely, 

or  which  the  other  notes  were  giv^i.     The  paper  calls  for 
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"a  rental  or  price  of  twenty-two  thoosand  dollars  per  annam."  ' 
was  rental  in  name,  but  price  in  fact.  The  lease  ran  for  a  si 
year  only,  and  this  large  lump  sum  was  to  be  paid  at  the  end  ol 
year,  or  before.  Regarding  the  two  instroments  of  March  Ifith 
July  12th  as  parts  of  one  and  the  same  transaction, — which  is 
most  favorable  view  that  can  be  taken  for  the  Knowles  Loom  W( 
— the  conclusion  is  irresistible  that  the  transaction  was  not  a 
ment,  but  a  sale,  of  the  machinery,  with  a  lease  security  for  the  p 
The  case  is  not  distinguishable  from  those  of  Brunswick  &  Balkt 
V.  Hoover,  Cooper  v.  Whitmer,  and  Farquhar  v.  McAlevy,  supra. 
In  Bummerson  v.  Hicks,  supra,  the  parties,  under  date  of  Ocl 
31, 1885,  signed  the  following  paper: 

"This  Is  to  certify  tbat  I  have  this  day  leased  to  John  Snmmerson  1 
of  dark-bay  horses,  for  the  sum  of  one  tamidred  and  twenty-five  doUai 
be  paid  by  the  first  of  April,  1886;  and  In  case  the  said  John  Snmmerson 
fall  to  make  such  payment  as  above  agreed,  to  me  (Mary  Hicks),  then  I 
have  fnll  and  free  possession  of  said  horse  team;  and  It  Is  further  agreed 
the  ownership  shall  remain  in  hands  of  Mary  Hicks  tmtU  payment  Is  ma 
fnU." 

Concerning  this  paper  the  supreme  court  of  Pennsylvania,  spes 
by  Mr,  Justice  Mitchell,  said: 

"It  Is  called  a  lease,  but  It  is  manifestly  a  sale.  No  term  Is  stipulate 
the  hiring,  or  any  rate  per  month  or  per  annum.  On  the  contrary.  It  Is  a 
said  that  the  horses  are  leased  for  a  lump  sum  of  one  hundred  and  twent 
dollars.  But  what  Is  conclusive  of  the  character  of  the  transaction,  I 
stipulation  that  'the  ownership  shall  remain  In  Mary  Hicks  until  paym^ 
made  In  fulL'  If  It  was  merely  a  hiring,  the  ownership  would  have  rem 
In  Mrs.  Hicks  all  the  time,  without  any  such  stipulation." 

All  the  indicia  of  a  sale  here  commented  on  are  present  in 
case,  taking  into  account  the  two  papers  of  March  16th  and  July 

The  authority  of  the  decisions  upon  which  we  base  our  judg 
is  not  in  any  degree  shaken  by  the  case  of  Printing-Press  Co.  v. 
dan,  171  Pa.  St.  474,  32  Atl.  1031.  There,  while  the  original  i 
tion  of  the  parties  was  to  make  a  sale,  yet,  before  their  purpose 
consummated,  and  when  the  first  agreement  still  remained  w 
executory,  it  was  superseded  by  a  contract  of  bailment.  The  ] 
ing  press  bad  not  been  delivered  or  accepted,  but  had  been  si 
tor  trial,  merely.  No  intervening  rights  bad  sprung  up,  am 
parties  were  entirely  free  to  contract  with  respect  to  the  press, 
the  facts  are  essentially  different.  As  we  have  seen,  the  great 
of  the  machinery  was  delivered  and  accepted  under  the  first  coni 
and  the  property  had  become  subject  to  the  tmst  mortgage  befoi 
second  instrument  was  executed. 

To  the  amount  of  |45,0O0  of  the  mortgage  bonds,  the  defer 
William  Byle  is  clothed  with  the  rights  of  the  originsd  bona 
holders,  who  took  them,  it  would  seem,  free  from  notice  of  the  al 
lease.  Porter  v.  Steel  Co.,  122  U.  S.  267,  283,  7  Sup.  Ct.  1206. 
iigainst  the  innocent  mortgage  bondholders,  and  those  claiming  i 
them,  the  plaintiff  had  no  right  to  strip  the  mill  of  this  machiner3 
carry  it  away.  Undoubtedly  the  rights  of  the  mortgage  bondh€ 
are  available  as  a  defense  here.  In  replevin  a  plea  of  property 
the  plaintiff  to  proof  of  title  in  himself,  and  his  right  to  ezclai-'  -« 
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Beinheimer  t.  Hemingway,  35  Pa.  St.  432,  438;  Mathiae  t. 
86  Pa.  St.  486y  492.  The  judgment'  is  reversed,  and  the  cause 
nded  to  the  circuit  court,  with  direction  to  set  aside  the  verdict 
int  a  new  trial 


In  re  BLOCH. 

(District  Court,  W.  D.  Arkansas.    March  18,  1898.) 

AS  CoBPUs— Arrbst  fob  Extradition— Idbntitt  of  Prisonkb. 
habeas  corpus  proceedings  for  the  discbarge  of  a  prisoner  held  under 
rtradltlon  warrant  Issued  by  the  governor  of  a  state,  the  question  of 
jrlsoner's  Identity  cannot  be  raised  by  demurrer  to  the  return  of  the 
sr  to  the  writ 

— Recitals  in  Extradition  Warrant— Bordbn  of  Proof. 

habeas  corpus  proceedings  for  the  discharge  of  a  prisoner  held  under  ..•*•> 

xtraditiou  warrant  Issued  by  the  gOTemor  of  a  state  in  conformity  '?3al 

the  requirements  of  the  act  of  congress,  a  recital  in  the  warrant  s!»«I 

the  prisoner  Is  a  fugitive  from  justice  will  be  taken  as  true  until  ^w7 

»me  by  satisfactory  proof.  •«S«** 

EDITION— Fugitive  from  Justice.  35i» 

lere  one  has  1^  the  state  In  which  he  is  indicted  for  a  crime,  be  is  a  '^i'i 

Jve  from  justice,  in  the  sense  of  the  act  of  congress  relating  to  the  Si-Sl 

idition  of  criminals,  whatever  may  have  been  bis  motive  in  leaving  CI/ 
itate. 

-Habbas  Corpus  Procebdihos— Hatters  Considbbbd. 

habeas  corpus  proceedings  for  the  discharge  of  a  prisoner  held  under 

^tradition  warrant  issued  by  the  governor  of  a  state,  the  federal 

t  will  not  consider  or  pass  upon  any  matters  of  defense  to  the  Indict-  ^^^ 

I  upon  which  the  extradition  is  based,  nor  a  charge  that  the  requisi-  ^^M  l>.^« 

proceedings  are  Instigated  by  malice,  and  intended  to  annoy  and  ^H  >...•• 

SB  the  petitioner.  ^  tZKf 

&  Brizziliara,  for  petiticmer.  'y.l>' 

lie  B.  Pearson  and  Bead  &  MoDonoagh,  for  People  of  State  ^--l-i 

EBS,  District  Judge.  The  petitioner  sued  out  a  writ  of  ha- 
rpns  for  liis  release  from  the  arrest  of  T.  W.  Bugg,  slierifl 
stian  county,  Ark.,  and  his  deputies,  and.  one  Frank  Tyrrell, 
d  sheriff,  having  said  Bloch  in  custody,  filed  his  response  to 
it,  allegini^  in  substance,  that  he  had  arrested  the  defeud- 
1  held  him  in  custody  under  a  writ  issued  by  the  governor 
Etusas,  commanding  him  to  arrest  the  said  Abe  Bloch  for  a 
inder  the  laws  of  the  State  of  Blluois,  known  as  "confidence 
the  said  warrant  for  the  arrest  of  the  said  Abe  Bloch  being 
by  the  governor  of  the  state  of  Arkansas  upon  demand  by . 
ero«r  of  the  state  of  Illinois,  the  said  demand  being  accom- 
by  a  copy  of  the  indictment  against  the  said  Abe  Bloch, 
indictment  was  duly  authenticated,  all  of  which  is  shown  In 
irrant,  which  is  thereto  attached,  and  the  said  Abe  Bloch 
I  fugitive  from  justice  from  the  said  state  of  Illinois,  which 
shown  by  the  said  warrant  thereto  attached,  and  that  hi; 
he  said  Abe  Bloch  in  obedience  to  the  said  warrant,  ready 
urued  over  and  delivered  to  the  agent  of  the  state  of  Illinois, 
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Frank  Tyrrell,  wlio  is  pi^sent  to  receive  the  said  Abe  Bloch, 
convey  him  to  the  state  of  Illinois,  to  be  dealt  with  accordinj 
law  and  justice.  The  writ  of  the  governor  attached  to  said 
sponse  recites  the  following  facts:  That  the  governor  of  the  si 
of  Illinois  had  issued  a  writ  or  requisition,  accompanied  by  a  ( 
of  the  indictment  in  said  state  of  Illinois,  which  is  duly  anth( 
cated,  demanding  the  body  of  Abe  Bloeh,  charged  in  said  s 
with  the  crime  of  confidence  game,  which  is  duly  certified  to  1 
crime  under  the  laws  of  said  state;  and  that  it  having  been  shi 
by  satisfactory  evidence  that  the  said  Abe  Bloch  fled  from  the 
tice  of  said  state,  and  has  probably  taken  refuge  in  the  state  of 
kansas,  to  the  end,  therefore,  that  justice  may  be  done  in  the  pi 
ises,  the  sheriff  of  any  county,  in  the  state  of  Arkansas  is  c 
manded  to  take  the  body  of  the  said  Abe  Bloch,  and  him  sa 
keep  and  cause  him  to  be  delivered  to  Frank  Tyrrell,  the  agen 
the  state  of  Illinois,  to  be  taken  into  said  state,  that  he  mai 
dealt  with  as  law  and  justice  require.  This  response  with 
writ  attached  thereto  is  sufiicient  in  form,  and  conforms  in  all 
stantial  particulars  to  the  requirements  of  the  constitution  and  1 
of  the  United  States  for  the  extradition  of  fugitives  from  jus 
The  authority  for  the  issuance  of  the  writ  by  the  governor, 
its  execution  by  the  sheriff,  are  fully  made  to  appear,  and  it  is 
contended  that  the* papers  are  notj  in  every  respect,  regular. on  1 
face. 

A  demurrer  waa  interposed  to  the  response  of  the  sheriff.  ' 
demurrer  concedes  the  truth  of  all  the  allegations  set  forth  in 
response.  It  seeks  to  raise  two  questions:  First,  that  the  Abe  B 
under  arrest  is  not  identified  as  the  Abe  Bloch  under  arrest ;  seci 
that  the  response  is  insufiicient.in  law.  The  first  question  canno 
raised  by  demurrer.  That  ground  of  demurrer  is  in  the  natnr 
a  speaking  demurrer;  that  is  to  say,  it  undertakes  to  raise  a  q 
tion  of  fact,  whereas  the  office  of  a  demurrer  is  to  test  the  s 
ciency  of  the  facts,  admitting  thom  to  be  true.  The  second  gro 
of  the  demurrer,  namely,  that  the  response  is  insufBcient,  I  th 
is  wholly  without  merit.  Every  fact  required  by  the  act  of 
gress  for  the  extradition  of  fugitives  from  justice  is  made  to  ap] 
by  the  response  of  the  sheriff,  and  the  exhibits  attached  thei 
The  demurrer  therefore  should  be  overruled. 

The  petitioner  also  filed  a  reply  to  the  response.  It  is  long, 
no  good  purpose  can  be  subserved  by  setting  it  ont  at  length.  Su 
it  to  say,  I  regard  the  matter  set  up  therein  as  irrelevant  and 
material.  It  appears  by  the  response,  and  I  think  conclusivel; 
connection  with  the  record  introduced  in  evidence,  that  the  j 
tioner  is  the  Abe  Bloch  named  in  the  writ.  The  chief  point  soi 
to  be  raised  by  the  response  is  as  to  whether  or  not  Abe  B 
is  a  fugitive  from  justice.  Prima  facie  the  finding  of  fact 
the  governor,  and  which  is  recited  in  the  body  of  the  writ,  to 
"and  it  having  been  shown  by  satisfactory  evid«ice  that  the 
Abe  Bloch  flei  from  the  justice  of  said  state,  and  has  prob 
taken  refuge  in  the  state  of  Arkansas,"  must  be  treated  as  t 
Has  this  prima  facie  case  been  overturned  by  the  response? 
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think  it  has.  It  is  shown  on  the  face  of  the  response,  and 
J  from  a  copy  of  the  indictment  filed  with  the  papers  in  the 
hat  the  crime  alleged  against  him  was  committed  on  °  the 
f  of  November^  1897,  in  Cook  county,  111.;  and  it  also  ap- 
rom  the  response  that  the  said  Abe  Bloch  was  in  Cook  county, 

the  1st  day  of  November,  1897,  and  remained  there  "many 
ter  the  first."  It  also  appears  from  the  response  that  after 
me,  and  during  the  month  of  November,  defendant  absented 

from  the  state  of  Illinois,  and  since  that  time  has  been 
jtate  of  Arkansas.  Under  the  law,  the  court  is  of  the  opinion 
lis  response,  instead  of  removing  the  prima  facie  case  made 
governor's  writ,  confirms  the  fact  recited  in  the  governor's 
at  the  said  Abe  Bloch  is  a  fugitive  from  justice, 
supreme  court  of  the  United  States,  in  Roberts  r.  Beilly,  116 
0,  6  Sup.  Ct.  291,  in  considering  the  question  as  to  whether  .— f— 

n  demanded  was  a  fugitive  from  justice,  say:  !5e3** 

conceded  that  the  determination  of  the  fact  by  the  executive  of  a  

.  Igsvfing  his  warrant  of  arrest  upon  a  demand  made  on  that  ground, 

•  the  writ  contains  the  recital  of  an  express  flnding  to  that  effect  or  — 

8t  be  regarded  as  sufflcient  to  Justify  tlie  removal  until  the  presump-  jl*'" 

ts  favor  is  overturned  by  contrary  proof.     Ex  parte  Reggel,  114  tJ.  S.  '"ill 

up.  Ct  114S.    •    •    •    To  be  a  fugitive  from  justice,  in  the  sense  of  '"' 

of  congress  regulating  the  subject  under  coDsideratlon,  it  is  not  nec- 
bat  the  party  charged  should  ha^  left  the  state  In  which  the  crime  f.«M« 

id  to  have  been  committed,  after  an  indictment  found,  or  for  the  I  ■tpi«, 

of  avoiding  a  prosecution,  anticipated  or  begun,  bnt  simply  that  hav-  ^M  •*,* 

lin  a  state  committed  that  which  by  its  laws  constitutes  a  crime,  when  ^^t  «c"* 

ight  to  be  subjected  to  its  criminal  process,  to  answer  for  bis  offense,  ^^M  ** 

eft  its  Jurisdiction,  and  is  found  within  the  territory  of  another."  ^^B  ■•••'>• 

decision  is  supported  by  innumerable  authorities,  and  I  think  ^1  t'l*^ 


ed  law  in  the  federal  and  other  courts.    I  need  not  take  the 
collate  them.    See  Ex  parte  Brown,  28  Fed.  653 ;  In  re  Voor- 


Brnner,  Col.  Cas.  87,  Fed.  Cas.  No.  16,332;  In  re  Keller,  36  Fed. 
I  re  White,  5  C.  C.  A.  29,  55  Fed.  54;  State  v.  Richter,  37  Minn. 
N.W.9;  Hibler  v.  State,  43  Tex.  197;  In  re  Roberts,,24  Fed.  132; 
Kingsbury's  Case,  106  Ma^223;  Ex  parte  Swearingen,  13  S.  C. 
re  Greenough,  31  Vt!  279;  In  re  Adams,  7  Law  Rep.  386;  Jack- 
ase,  12  Am.  Law  Rev.  602;  Ex  parte  Smith,  3  McLean,  131, 
IS  No.  12,968. 

£  parte  Dawson,  28  C.  0.  A.  681,  83  Fed.  306,  the  court  of  ap- 
I  the  Eighth  circuit  say: 

where  the  requisition  and  a  copy  of  the  indictment  accompanying  It 
made  a  part  of  the  return,  and  the  warrant  alone,  as  In  this  case,  Is 
tae  court,  it  must  show:  First,  that  a  demand  by  requisition  has 
ide  for  the  party  in  custody  as  a  fugitive  from  justice:  second,  that 
lisltion  was  .accompanied  by  a  copy  of  an  Indictmeut  or  affidavit 
;  the  commission  of  the  offense;  that  the  copy  of  such  indictment 
ivit  was  certified  by  the  governor  of  the  state  mailing  the  demand, 
intic."— citing  Rol)erts  v.  Reiily,  116  U.  S.  80,  6  Sup.  Ct.  291;  Ex  parte 
114  U.  8.  642,  5  Sup.  Ct.  1148;  In  re  Doo  Woon,  18  Fed.  898;  Ex  parte 
McLean,  121,  Fed.  Cas.  No.  12,968;  People  v.  Donohue,  84  N.  T.  43a 

)aper8  in  that  case  did  not  strictly  conform  to  the  requirements 
ict  of  congress.  In  the  case  at  bar  they  do.  In  that  case  the 
aid: 


2=2 
c::j 


I  N.  J.  Law,  141;  People  v.  llnkerton,  17  Hun,  199;  U.  S.  v.  if,... 
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"The  federal  court  will  not,  however,  on  habeas  corpus,  discharge  a  priaoi 
charged  with  a  Tlolatlon  of  the  criminal  laws  of  one  state,  and  appreheD( 
in  another,  where  It  appears  by  the  recitals  contained  In  the  warrant 
virtue  of  which  he  was  arrested,  and  the  record  of  the  extradition  proceedin 
that  any  right,  privilege,  or  immunity  secured  him  by  the  constltntlou  i 
laws  of  the  United  States  will  be  violated  by  reaumdlng  him  to  the  cast* 
of  the  agent  of  the  state  demanding  blm." 

It  will  be  seen  from  an  examination  of  the  cases  cited  precia 
what  is  required  under  the  act  of  congress  in  order  to  secure  1 
extradition  of  a  fugitive  from  justice,  and  it  will  appear  that  whi 
the  papers  show  oni  their  face  that  the  petitioner  is  indicted  for  1 
commission  of  a  crime  in  another  state,  and  has  left  that  state, 
law  he  is  a  fugitive  from  justice,  whatever  his  motive  in  leaving  1 
state  where  the  offense  was  committed  maj  have  been. 

The  response  sets  up  the  statute  of  limitations  of  form^  trial  a 
acquittal  for  the  same  offense.  It  is  sufficient  to  saj  that  matters 
that  kind,  and  all  other  matters  of  defense,  must  be  referred  to  1 
courts  in  Illinois.  The  response  also  contains  matter  tending  to  shi 
that  the  requisition  papers  have  been  set  on  foot  and  are  instigal 
by  malice,  and  not  in  good  faith,  and  are  intended  to  harass  and  i 
noy  the  petitioner.  It  is  sufflcifent  to  say  that  these  are  matters  whi 
must  either  go  to  the  courts  in  Illinois,  or  to  the  governor  of  t 
state  of  Arkansas,  who  issued  the  warrant.  It  is  not  a  question  tl 
this  court  has  a  right  to  pass  Apon  under  habeas  corpus.  Nor 
they,  if  true,  constitute  any  predicate  for  affirmative  relief  by  1 
court. 

The  court  will  overrule  the  motion  to  strike,  and  let  the  answ 
stand,  but  finds  the  fact  to  be  that  the  Abe  Bloch  under  arrest  is  t 
Abe  Bloch  designated  in  the  writ  of  the  governor,  and  is,  in  law 
fugitive  from  justice  from  the  state  of  Illinois.  The  court  is  therefc 
of  opinion  that  the  writ  should  be  denied;  that  his  petition  be  d 
missed;  -and  that  he  be  remanded  to  the  custody  of  the  sheriff  of  i 
bastian  county.  Ark.,  to  be  dealt  with  according  to  law,  and  in  « 
formity  with  the  writ  under  which  he  was  held  when  the  writ 
habeas  corpus  was  sued  out 


UNITED  STATES  T.  PETERS. 

(Circuit  Ctourt,  D.  Washington.    June  16,  1898.) 

CRrMTNAL  Law— Plea  or  Fobmer  Jeopakdt. 

A  plea  of  former  Jeopardy  set  up  certain  prior  proceedings  had  In  t 
same  court  under  the  same  Indictment.  Coiinsel  for  the  government  hi 
ing  objected  thereto,  the  court  treated  his  objection  as  a  demurrer  to 
sxiffielency  in  law,  and  thereupon  overruled  the  plea.  The  trial  tl 
went  on,  without  objection  by  defendant  to  the  sultseqnent  proceedin 
Beid,  that  there  was  no  error  in  thus  proceeding  with  the  cause  wtth< 
first  setting  down  the  plea  for  trial,  as  the  only  question  arising  there 
was  one  of  law,  which  was  finally  disposed  of  by  the  former  mllng. 

SOFFICIENCY  OF  InDICTMKNT— MOTIOKS  TO  QUASB. 

Kev.  St.  S  102,'),  forbidding  the  court  to  quash  an  indictment  for  defi 
of  form,  makes  it  unnecessary,  in  criminal  iudlctrhents;  to  repeat  an  av 
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ment  contained  In  the  first  count,  where  subsequent  counts  refer  hack 
to  the  first,  and  are  thereby  rendered  suflSclently  -explicit  In  stating  the 
offense. 

8.   SaSIE — EVIDENCB. 

An  Indictment  charged  the  making  of  false  entries  In  the  books  of  a 
national  bank  for  the  purpose  of  showing  that  on  a  certain  date  a  county 
treasurer  deposited  $10,000  "special,"  which  was  drawn  out  again  a  few 
days  later.  Evidence  was  offered  by  the  government  to  prove  that  no 
such  deposit  was  made,  and  the  treasurer  himself  was  called  by  It,  aud 
testified  that  he  had  some  recollection  oL  having  deposited  a  large  sum 
about  the  time  in  question.  Thereupon  nis  books  were  produced,  and. 
after  he  had  testified  that  he  believed  them  to  be  correct,  he  was  permitted 
to  testify  as  to  the  entries  therein  on  the  dates  referred  to.  By  these 
entries  it  did  not  appear  that  $10,000  had  been  either  deposited  in  banlc. 
or  drawn  from  the  cash  on  hand.  The  treasurer,  however,  then  reit- 
erated his  former  statement,  and  was  even'  more  positive  that  he  had 
made  the  deposit.  Held  that,  in  view  thereof,  there  was  no  prejudicial 
error  in  admitting  his  testimony  as  to  the  Itook  entries. 

4.  Natiohai*  Banks— Falsb  Ehtkiks— "Spbciai^"  Deposits. 

If  money  Is  left  with  a  national  bank  In  a  sack,  with  the  express  under- 
standing that  it  is  not  to  be  mingled  with  the  bank's  funds,  but  the 
Identical  bills  or  coins  are  to  be  returned  In  the  same  condition,  and 
this  is  done  to  make  a  showing  of  money  to  a  bank  examiner,  as  If  it 
were  the  money  of  the  bank,  then  the  entry  thereof  on  the  books  of  the 
bank  as  money  deposited  is  a  false  entry. 

0.  Samk — Instructions — Intent. 

If  the  Jury  be  charged  that  a  false  entry  on  the  books  of  a  national 
bank  alone  gives  rise  to  the  presumption,  not  only  that  the  entry  was 
made  with  criminal  intent,  but  also  with  knowledge  of  its  falsity,  but 
elsewhere  in  the  charge  it  was  said  that  a  false  entry  must  be  known  to 
be  false,  and  deslgdta  and  Intended  to  deceive,  the  charge  is  not  erroneous. 

6.  Samb. 

Where  the  court  has  several  times  stated  to  the  jury  that  the  Indictment 
charges  the  making  of  false  entries  In  the  books  of  the  bank,  with  intent 
to  deceive  the  bank  examiner,  and  the  making  of  false  reports,  with  Intent 
to  deceive  the  comptroller,  it  is  not  misleading  to  thereafter  say  t^^t 
defendant  is  guilty  if  he  made  such  false  entries  and  report  "with  the 
intent  mentioned  in  the  statute,"  although  the  statute  mentions  several 
other  Intents. 

Wilson  R  Gay,  U.  S.  Atty. 

W.  H.  Pritchard,  W.  H.  Bogle,  and  Beverly  Waugh  Coiner,  for  de- 
fendant. 

GILBERT,  Circuit  Judge.  The  defendant  was  indicted  upon  46 
counts,  charging  him  with  violating  section  5209  of  the  Revised  Stat- 
utes, in  making  and  causing  to  be  made  certain  false  entries  in  the 
books  of  the  Columbia  National  Bank  of  Tacoma,  Wash.,  and  in 
<-crtain  reports  and  statements  of  the  condition  of  said  banking  associ- 
ation to  the  comptroller  of  the  currency,  with  intent  to  deceive  the 
said  comptroller  of  the  currency  of  the  United  States.  Upon  a  second 
trial  of  the  cause  the  defendant  was  found  guilty  as  charged  in  the 
indictment  under  counts  23  ,to  46,  inclusive.  The  defendant  now 
moves  for  a  new  trial  upon 'several  grounds,  the  first  of  which  is 
that  the  court  erred  in  proceeding  to  the  second  trial  without  dispos- 
ing of  a  plea  of  former  acquittal  which  was  filed  by  the  defendant 
a  f  ter  the  first  trial.  Upon  the  first  trial  the  verdict  of  the  jury  was  as 
follows: 
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"We,  the  jury  Impaneled  In  the  above-entitled  cause,  find  the  deft-m 
Williams  G.  Peters,  guilty  as  charged  in  the  Indictment,  In  falsifying 
returns  to  the  comptroller  of  currency,  and  also  l>ooks  of  the  Columbia 
tloual  Bank;  and  on  balance  of  counts  we  do  not  agn^ee." 

The  plea  of  former  acquittal  set  forth  this  verdict  and  the  proc 
ings  upon  the  former  trial,  and  alleged  that  because  the  jury  was 
charged  by  the  court  from  further  consideration  of  the  indictm 
and  from  rendering  a  verdict  on  all  the  counts  on  that  trial,  the  o 
could  not  proceed  to  a  secodi  trial,  and  that,  inasmuch  as  the  def 
ant  had  once  been  put  in  jeopardy  upon  all  the  counts  of  the  im 
ment,  the  discharge  of  the  jury  operated  as  an  acquittal  of  the  def 
ant  upon  all  said  charges.  Upon  the  defendant's  motion  for  a 
trial,  the  first  verdict  was  set  aside,  and  a  new  trial  was  orde 
Thereafter  the  following  proceeding  was  had  in  reference  to  the  ] 
of  former  acquittal : 

"This  cause  coming  on  to  be  heard,  thereupon  the  defendant,  Williaii 
Peters,  moved  the  court  for  leave  to  file  his  plea  of  former  Jeopardy  to  co 
one  to  twenty-two,  both  inclusive,  of  the  indictment  herein,  and  his  pie 
former  acquittal  to  counts  twenty-three  to  forty-six,  both  inclusive,  of 
indictment,  which  leave  was  given,  and  said  pleas  were  thereupon  filed, 
thereupon  the  district  attorney  moved  the  court  for  leave  to  enter  a  : 
prosequi  as  to  counts  two  to  twenty-two,  both  incliwlve,  of  said  Indlctn 
which  was  granted,  and  a  nolle  prosequi  was  thereupon  entered  and  sail 
fendaut  discharged  as  to  said  counts  two  to  twenty-two.  And  thereo 
upon  the  statement  by  the  district  attorney  that  lie  intended  to  introduc 
evidence  touching  the  matters  alleged  in  count  one,  except  evidence  to  [ 
the  organization  of  the  Columbia  National  Bank,  1(8  location, .  and  the 
pulntmeut,  qualification,  and  acting  of  defendant  asl^  cashier,  and  to  p 
venue,  the  court  overruled  said  pleas  as  to  count  oD^  and  also  as  to  co 
twenty-three  to  forty-six.  Inclusive.  To  which  action  of  the  court  In  < 
ruling  said  pleas  as  to  count  one  and  counts  twenty-three  to  forty-six,  li 
give,  the  defendant  excepted,  and  his  exception  was  allowed." 

.Counsel  for  the  defendant  now  urge,  as  ground  for  setting  a 
the  second  verdict,  that  the  si>ecial  plea  was  not  set  down  for  1 
and  disposed  of  before  proceeding  to  trial  on  the  plea  of  not  gu 
It  may  be  said  in  answer  to  this  that  the  disno^ition  made  of 
plea  as  recited  in  the  order  above  quoted  was  at  the  time  considt 
final  by  court  and  counsel,  and  no  objection  was  made  to  proceed 
to  trial  on  the  plea  of  not  guilty  upon  the  ground  that  further  ac 
had  not  been  taken  in  regard  to  the  plea  of  former  acquittal.  Tl 
was  no  occasion  to  have  the  plea  set  for  trial,  or  to  adduce  evid< 
upon  the  issue  presented  by  it.  The  plea  in  this  case  is  not  like 
ordinary  plea  of  a  former  acquittal.  It  referred  solely  to  proceed 
which  had  been  had  in  the  court  in  which  the  cause  was  pending, 
concerning  which  the  court  needed  no  evidence,  and  could  take  n 
The  only  question  presented  by  the  plea  was  a  question  of  law.  1 
question  was  whether  or  not  the  verdict  rendered  upon  the  first  1 
u[)erated  to  acquit  the  defendant  upon  all  the  counts  of  the  indictm 
It  will  be  noted  that  as  to  the  counts  on  which  the  former  verdict 
silent,  and  on  which  the  jury  could  not  agree,  the  court,  in  disposin 
the  plea,  directed  that  those  counts  be  dismissed.  In  overru 
the  plea  the  court  treated  the  objection  of  counsel  for  the  govemn 
tlu'veto  as  a  demurrer  to  its  sufficiency  in  point  of  law,  and  considi 
and  passed  upon  the  legal  question  which  it  presented.     If  the  ; 
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had  been  set  down  by  the  court  for  farther  consideration  or  trial, 
nothing  more  could  have  been  done  than  was  done  upon  the  first  hear- 
ing thereof.  Its  sufBciency  in  law  was  passed  upon  and  adjudicated, 
and  the  defendant's  counsel  acquiesced  therein,  so  far  as  they  could 
acquiesce  by  their  failure  to  object  to  the  subsequent  proceedings.  I 
can  see  no  error,  therefore,  in  proceeding  to  the  second  trial  with- 
out having  taken  further  action  in  regard  to  the  plea  of  former  ac- 
quittal. 

It  is  next  urged  that  the  counts  in  the  indictment  upon  which  the 
defendant  was  tried  are  radically  defective,  for  the  reason  that  in 
none  of  said  counts,  except  the  first,  was  it  alleged  that  the  Colum- 
bia National  Bank  was  organized  under  the  laws  of' the  United  States, 
and  was  carrying  on  business  in  Tacoma,  Pierce  county,  Wash.,  at 
the  time  when  the  acts  are  chafed  to  have  been  committed  by  the 
defendant.     The  first  count  alleges  all  the  necessary  facts  in  regard 
to  the  incorporation  of  the  bank,  and  contains  the  necessary  aver- 
ments that  it  was  carrying  on  business,  and  that  the  defendant  was  its 
cashier,  at  all  the  dates  upon  which  the  alleged  offenses  were  said  to 
have  been  committed.     The  subsequent  counts  refer  back  to  the 
first,  without  repeating  said  averments,  and  state  the  offense — as  in 
the  second  count,  for  example — ^by  alleging  that  the  defendant  "was 
the  cashier  of  said  association  at  said  county  on  the  2d  day  of  July, 
1885,  and  continuously  thereafter  until  the  24th  day  of  October," 
etc.     Under  the  authority  of  Blitz  v.  U.  S.,  153  U.  S.  308,  14  Sup.  Ct. 
924, 1  think  that  all  the  counts  of  the  indictment  are  made  sufficiently 
explicit  by  their  reference  to,  and  adoption  of,  the  averments  of  the 
first  count.     In  the  Blitz  Case  the  defendant  was  indicted,  under 
three  counts,  for  violations  of  the  provisions  of  Rev.  St.  §  5511, — for 
knowingly  personating  and  voting  under  the  name  of  another  at  an 
election.    In  the  first  count  it  was  charged  "that  on  the  8th  day  of  No- 
vember, A.  D.  1892,  at  Kansas  City,  in  the  county  of  Jackson  and  state 
of  Missouri,  there  was  then  and  there  an  election  duly  and  in  due  form 
of  law  had  and  held  for  choice  of  representative  in  the  congress  of  the 
United  States."    In  the  second  count  it  was  charged  that  "at  said 
election"  the  defendant  voted  more  than  once  for  representative  in 
congress.     The  words  "at  said  election"  were  held  a  sufficient  de- 
scription of  the  time,  place,  and  purpose  of  the  election.     Under  sec- 
tion 1025  of  the  Revised  Statutes,  the  court  is  forbidden  to  quash  an 
indictment  for  defect  of  form.     In  the  present  case  no  motion  or  de- 
murrer was  directed  against  the  defect,  if  any  there  be,  in  the  form 
of  any  of  the  counts  of  the  indictment.     Of  the  24  counts  under  which 
the  defendant  was  found  guilty,  22  refer  to  two  principal  transactions: 
First.  It  was  chai^d  that  in  order  to  make  a  favorable  showing  of 
ttie  condition  of  the  bank  upon  the  11th  day  of  July,  1895,  in  com- 
pliance with  a  call  from  the  comptroller  of  the  currency  for  a  state- 
ment of  its  condition  on  that  date,  false  entries  were  made,  so  as  to 
cause  it  to  appear  that  on  the  10th  day  of  July,  1895,  the  German- 
American  Safe-Deposit  &  Savings  Bank  deposited  120,000  with  the  . 
defendant's  bank,  and  that  on  the  13th  day  of  July  the  said  sum  was 
paid  iMick  to  the  depositor;  and  by  various  counts  it  was  alleged  that, 
in  order  to  make  a  showing  on  all  the  books  of  the  bank  that  said  sum 
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was  added  to  the  cash  on  hand,  alterations,  erasures,  and  entries  t 
made  by  the  defendant  in  different  books,  under  the  head  of  "Ca 
"Gold  in  Vault,"  "Gold  in  Tray,"  etc  Second.  It  was  charged  i 
in  order  to  make  a  favorable  showing  of  the  condition  of  the  banl 
the  28th  day  of  September,  1895,  in  response  to  a  call  of  the  c« 
troller,  false  entries  were  made,  as  of  tlie  25th,  to  show  that  u 
that  date  J.  B.  Hedges  deposited  ?10,000  "q>ecial,"  which  was  dri 
out  by  him  on  the  30th  of  September,  1805,  and  that  on  the  20th 
of  September,  1895,  J.  W.  McAulay  deposited  |10,000  "special,"  wl 
was  drawn  out  by  him  on  the  30th  day  of  September,  1895;  and  ui 
various  counts  the  defendant  was  charged  with  alterations  of 
books  to  make  It  appear  that  f  20,000  was  by  such  deposits  adde< 
the  sum  total  of  the  cash  on  hand  in  the  bank,  as  in  the  other  c 
The  last  two  counts  chained  the  defendant  with  making  false 
ports  to  the  comptroller  of  the  currency  of  the  condition  of  the  b 
on  the  11th  day  of  July,  1895,  and  on  the  28th  day  of  September,  1 
Evidence  was  offered  to  show  that  the  erasures  and  alterations  in 
books,  as  charged  in  these  counts,  were  made,  and  that  they  \ 
made  under  the  direction  of  the  defendant,  and  evidence  was  addi 
tending  strongly  to  show  that  none  of  said  sums  were  ever  depoe 
with  the  bank,  or  came  into  its  possession. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  cer 
entries  in  the  cash  book  of  J.  B.  Hedge&  Hedges  was  the  treasi 
of  Pierce  county,  Wash.  E\  idence  was  offered  by  the  goverun 
tending  to  prove  that  no  such  deporat  as  the  J.  B.  Hedges  flO 
"special"  was  ever  made;  that  the  entry  thereof  was  false.  J 
Hedges  was  called  as  a  witness  for  the  United  States,  and  testi 
that  he  had  some  recollection  of  having  deposited  a  large  sun 
some  time  near  the  date  of  September  25,  1895,  of  the  funds  wl 
he  held  as  treasurer  of  Pierce  county.  His  cash  book  us  such  ti 
urer  was  produced,  and  after  he  had  testified  that  he  believed 
book  to  be  correct,  and  that  he  had  had  general  supervision  of  it 
had  checked  it  'up,  and  had  therein  kept  the  transactions  of  his  ol 
he  was  allowed,  over  the  objection  of  the  defendant,  to  testify  as  to 
entries  of  his  books  on  September  24th  to  September  30th,  inclui 
By  the  evidence  so  offered  it  did  not  appear  that  any  sum  of  |10 
had  been  entered  upon  the  treasurer's  books,  either  as  d^osited  in 
bank,  or  as  drawn  from  the  cash  on  hand,  or  as  restored  to  the  < 
on  hand;  but,  after  so  testifying  concerning  said  entries,  the  witi 
adhered  to  his  former  testimony  in  regard  to  having  made  such 
posit,  and  stated  that,  if  such  deposit  was  made,  his  testimony  i 
cerning  the  same  would  be  in  no  way  affected  by  the  entries  of 
book;  and  he  testified  more  positively  than  before  that  he  beli« 
that  he  had  made  such  deposit  on  or  about  said  date,  and  thai 
might  have  drawn  or  taken  |10,000  from  moneys  deposited  in  oi 
banks  with  which  he  had  accounts,  and  transferred  it  to  the  def( 
ant's  bank..  Under  these  circumstances,  I  can  see  no  error  in  ad 
ring  in  evidence  the  entries  upon  the  cash  book.  It  cannot  be  i 
that  the  evidence  so  admitted  was  open  to  objecrion  upon  the  gro 
that  it  served  to  refresh  the  memory  of  the  witness  against  the  def« 
ant,  for  his  testimony  thereon  was  more  favorable  to  the  defend 
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than  it  was  before.  Neither  can  it  be  said  that  it  tended  to  im- 
peach his  evidence.  It  was  not  admitted  for  that  pu^se.  It  was 
admitted  for  the  purpose  of  explaining,  if  possible,  his  evidence  upon 
the  snbject  of  the  deposits  which  he  had  made.  It  was  evidence 
which  conld  not  in  any  possible  way  have  prejudiced  the  defendant's 
case.  It  did  not  tend  to  contradict  the  evidence  of  the  witness,  or  to 
prove  aflBrmatively  that  the  money  which  he  said  he  might  have  de- 
posited with  the  bank  at  a  time  near  that  date  was  not  so  deposited. 
In  addition  to  this,  it  may  be  said  that  in  any  view  it  was  evidence 
which  affected  one  transaction  only  of  those  which  were  made  the  sub- 
ject of  the  indictment,  and  upon  which  the  defendant  was  found 
gnilty. 

It  is  urged  that  the  court  erroneously  instructed  the  jury  concern- 
ing the  special  deposits  purported  to  have  been  made  by  Hedges, 
county  treasurer,  and  McAulay,  city  treasurer.     These  deposits,  as 
above  indicated,  appeared  in  the  names  of  the  depositors,  with  the 
word  "special"  added.     The  evidence  of  several  witnesses  was  taken 
as  to  the  meaning  of  the  word  "special,"  so  used ;  and  the  substance 
of  the  evidence  given  was  in  harmony  with  that  of  3.  B.  Hedges, 
who  testified  that  it  was  "a  deposit  to  be  placed  in  bank  in  a  sack, 
to  be  returned  to  me  in  the  same  condition  in  which  it  was  placed 
there,  without  mingling  with  the  funds  of  the  bank,"  or,  In  other 
words,  that  it  was  a  bailment  of  the  money  with  the  bank.     There 
was  evidence,  as  we  have  seen,  tending  strpngly  to  show  that  In  fact 
neither  of  these  deposits  was  made;   that  the  moneys  represented 
thereby  were  entered  upon  the  books  by  alteration  and  erasure  of 
entries.     But  Hedges  gave  some  testimony  tending  to  show  that  at 
some  period  near  that  date  he  had  made  a  large  special  deposit  at  the 
bank  at  the  request  of  the  defendant.     He  does  not  say  that  it  was 
on  the  26th  of  September,  or  that  it  was  ¥10,000,  and  no  entry  was 
produced  in  any  book  of  his  indicating  that  such  mon^  was  left  there 
at  or  near  that  date.     He  testified  to  the  effect  that,  on  leaving  some 
such  sum,  in  response  to  a  request  from  the  defendant  in  a  conversa- 
tion in  which  the  defendant  said  that  he  expected  to  receive  funds 
in  a  few  days  from  Eastern  stockholders,  it  was  understood  that  the 
money  was  not  to  be  used  by  the  defendant  unless  he  needed  to  use 
it.      Neither  Hedges  nor  McAulay  had  an  account  with  the  bank  un- 
der the  name  "special,"  and  these  entries  appear  to  have  been  the  only 
ones  with  said  depositors  which  were  so  designated.     Concerning  the 
McAulay  deposit,  there  was  evidence  that  the  defendant  had  a  similar 
talk  with  him  as  with  Hedges,  with  reference  to  the  bank  and  what 
the  bank  was  doing,  and  that  he  gave  him  a  slip  the  same  as  he  gave 
Hedges,  and  that  both  to  McAulay  and  Hedges  he  returned  the  iden- 
tical sacks  of  money  which  they  had  left  with  him  on  surrender  of 
the  slips, — in  Hedges'  case  five  days,  and  in  the  McAdlay  case  four 
days,  aifter  the  deposit     The  court  instructed  the  jury: 

"That  If  either  or  both  the  said  J.  \V.  McAulay  and  J.  B.  Hedges  at  said 
dates  left  With  the  bank  the  sum  of  $10,000,  and  received  therefor  what  is 
called  In  the  evidence  a  deposit  slip  or  mumonindum,  with  the  Inteutlon  to 
can  for  and  receive  the  Identical  sum  so  left  on  the  surrender  of  the  slip  or 
memoranduni,  and  If  the  bank  so  received  the  same  to  be  returned  on  the 
surrender  of  the  slip  oi  memorandunv  then  I  charge  you  that  the  bank  was 
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a  bailee  or  custodian  of  said  mouey,  and  had  no  rlglit  to  enter  tbe  sail 
Its  books  as  mo^y  deposited  wltb  the  bank." 

As  to  the  Hedges  deposit  the  jury  were  further  instructed  ai 
lows: 

"You  are  to  determine  from  the  evidence  what  was  the  nature  of  th 
that  was  so  permitted  to  be  made,  and  if  the  evidence  convinces  you,  bt 
a  reasonable  doubt,  that  the  use  so  permitted;  and  as  understood  b; 
defendant,  was  to  make  a  showing  of  said  money.  If  necessary,  to. any 
examiner  or  officer  of  the  government,  as  If  tbe  same  were  money  t>ela 
to  the  funds  of  the  bank,  then  you  are  Instructed  that  the  entry  of 
mouey  upon  the  books  of  the  bank  as  appears  in  tbe  evidence  in  this 
was  a  false  entry;  but  if  you  find  that  the  use  so  permitted  was  tlia 
money  was  to  be  considered  a  loan  to  the  bank,  or  that  it  might  be  consi 
a  loan  to  the  bank,  or  that  it  shopid  be  mingled  with  the  funds  of  the 
as  an  ordinary  deposit,  subject  to  withdrawal  by  check  in  the  ordinary  c 
of  business,  the  entry  of  such  Item  on  the  books  would  be  lawful  and  pr< 

In  view  of  the  evidence,  it  is  not  perceived  that  this  charge  t< 
jury  was  erroneous,  or  that  it  could  have  misled  them  to  the  de 
ant's  injury. 

Exception  is  taken  to  that  portion  of  the  charge  to  the  jury  in  ¥ 
it  was  said  that,  if  the  jury  should  find  that  the  defendant  ma 
false  entry  on  the  books,  from  this  evidence  alone  the  presum] 
would  arise,  not  only  that  the  entry  was  made  with  the  criminf 
tent  charged  in  the  indictment,  but  that  it  was  made  with  knowl 
of  its  falsity.  If  this  were  the  whole  of  the  charge  on  the  subje 
false  entries,  it  might  be 'open  to  the  criticism  which  is  suggi 
by  counsel  for  defendant :  but  elsewhere  In  the  charge  the  jury 
instructed  concerning  false  entries,  and  were  told  that : 

"A  false  entry,  punishable  under  this  Indictment,  must  be  an  entry 
in  a  book  or  report  of  the  bank  by  the  accused,  or  by  some  person  nnd( 
control,  acting  under  his  direction,  which  was  false,  and  known  to  be  i 
the  defendant  when  it  was  made,  and  designed  and  intended  by  hi 
deceive  tbe  bank  examiner." 

It  is  urged,  also,  that  the  court  erred  in  charging  the  jury  ai 
lows: 

"If  the  Jury  believe,  Iseyond  a  reasonable  doubt,  from  the  evidence, 
tbe  defendant  made  or  caused  to  be  made  false  entries  In  the  books  ai 
port  to  the  comptroller  of  the  currency,  with  the  intent  mentioned  I 
statute,  then  he  Is  guilty." 

It  is  argued  that  several  intents  are  mentioned  in  the  sta 
whereas  only  one  is  charged  in  the  indictment  But  it  will  be  f 
that  the  court  distinctly  charged  the  jury  that  the  indictmen 
cused  the  defendant,  under  Kev.  St.  §  5209,  of  making  false  er 
in  the  books  of  the  bank,  with  intent  to  deceive  the  examine 
pointed  by  the  comptroller  of  the  currency,  and  with  making  re 
to  the  comptroller  with  the  intent  to  deceive  the  comptroller  o 
currency  of  the  United  States,  and  that  elsewhere  in  the  charg 
attention  of  the  jury  was  twice  again  directed  to  the  fact  tha 
entries  must  be  such  as  were  calculated  to  deceive  an  examin 
the  comptroller;  and  when  reference  was  made  to  the  "report  t 
comptroller  of  the  currency,  with  the  intent  mentioned  in  the  stat 
it  could  only  mean  the  intent  to  deceive  an  oflBcer  appointed  t 
amine  the  condition  of  the  bank,  which  is  mentioned  in  the  at£ 
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jury  could  not  have  been  misled  into  supposing  that  they 
d  the  defendant  guilty  of  making  false  entries"  with  Intent 
e  any  officer  of  the  association,  or  guilty  of  any  other  offense 
eh  he  was  not  charged  in  the  indictment. 
)ntended  by  counsel  for  the  defendant  that  the  evidence  in 
was  insufficient,  to  justify  the  verdict.  Without  reviewing 
ice  in  detail,  it  will  be  sufficient  to  say  that  in  my  judgment 
cts  upon  both  trials  were  fully  justified.  The  motion  for  a 
will  be  denied. 


13?=     !•• 


DOIG  V.  SUTHERLAND  et  aL 
(CIrcnit  Court.  S.  D.  New  York.    May  18,  1898.) 

I— OPKRATrVK    DSVICH— ReCGNSTBUOTIOS  op  Cl\I1&.  ...Ca. 

claim  can  be  interpreted  so  as  to  describe  a  practical  device  only  !2>** 

icing  out  a  portion  ttiereof  and  transposing  other  words,  this  cannot  *^'3 
le  aa  against  the  public,  especially  where  it  has  been  allowed  to  .«• 

lor  10  years  without  taking  measures  for  its  correction.  '^••. 

Sox-Nailino  Macdinbs.  :i'«. 

Doig  &  Smith  patents,  Nob.  276,630  and  342,268,  for  tMX-nalUng  ma-  ,^'\Zl         \ 

construed,  and  the  former  held  not  infringed  as  to  claims  4  and  T,  t"1 
i  latter  beld  valid  and  infringed  u  to  clainis  1,  3,  6,  an4  6,  and  void 

lalm  2  for  want  of  novelty.  »— » 

as  a  suit  in  equity  by  William  S.  Doig  against  Eugene  ^M  «s"! 

id  and  the  John  J.  Hayes  Machine  Company  for  alleged  ^H  «'2" 

lents  of  certain  patents  relating  to  machines  for  nailing  ^H  p...« 

W.  Hoover  and  Charles  G.  Coe,  for  complainant  I  "'J') 

M.  Brqoks  and  Wm.  Saimond  Baird,  for  defendants.  *5*s** 

SEND,  District  Judge.     The  patents  in  suit,  Nos.  276,639.  '.I-C' 

ly  1,  1883,  and  342,268,  dated  May  18,  1886,  granted  to 

int  and  one  Thomas  L.  Smith,  relate  to  a  aeries  ot  devices 

nachines  for  nailing  boxes,  the  great  diesideratum  therein    • 

inomy  of  time.     These  machines  comprise  generally  a  nail 

•eceiving  the  nails,  nail  ways  for  conducting  them  to  the 

a  cut-out  so  arranged  as  to  separate  individual  nails  and 

m  in  the  nail  chutes,  and  other  devices  not  necessary  to 

onsidered.     The  complainant,  by  his  later  patent.  No.  342,- 

•oved  on  the  prior  art  by  introducing  into  the  nail  chutes 

t  overlapping  joints  in  the  nail  ways  In  place  of  the  earlier 

it,  and,   in   connection  therewith,  open  journals  for  the 

of  said  nail  ways,  thus  insuring  better  delivery,  and  ob- 

le  objections  of  breakage.     These  two  improvements,  oper- 

ether,  were  especially  useful  in  enabling  the  machine  to 

:ally  free  itself,  when   it  became  clogged  from  damaged 

IIS  promoting  certainty  of  operation.     This   construction 

1  by  claims  1  and  3  of  said  patent  No.  342,268,  which  are 
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"(1)  In  a  boz-nalling  machine,  substantially  a%  described,  a  nall-snpply  pu, 
as  O,  arranged  in  rear  of  tlie  nail-feeding  device,  P,  and  liaving  pivots,  o, 
supported  in  open  journals,  p',  tlie  said  pivots  being  arranged  to  rise  freelj 
when  the  nail-feeding  device  becomes  dogged,  as  herein  set  forth." 

"(3)  The  combination,  widi  a  nail-feeding  mechanism  provided  with  plates 
forming  nail  ways,  of  a  nail-supply  pan,  also  having  plates  in  its  bottom 
forming  nail  ways,  the  said  supply  pan  being  pivoted  in  the  automatic  vw- 
tically  adjustable  bearings  at  the  rear  of  the  nall-feedlng  mechanism,  nlv 
stantially  as  and  for  the  purpose  described." 
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fendantB  use  overlappiug  joints,  but  do  not  use  open  jour- 
stead  thereof,  they  use  conical  screws,  which,  in  the  jar 
'ear  of  the  machine,  necessarily  loosen,  and  thus  make 
its,  which  are  then  the  equivalent  in  operation  of  the  open 
of  complainant.  No  reas<m  is  suggested  for  this  unme- 
and  defective  construction,  and  the  only  effect  thereof 
mit  this  loose  motion,  and  thus  to  obtain  the  advantages 
omplainant's  patent.  The  defendants'  machine  infringes 
as  1  and  8. 

he  patent  to  Sullivan  does  not  anticipate  complainant's 
ion,  is  admitted.  That  Bogers'  patent  does  not  anticipate 
etorily  proved,  because,  among  other  reasons,  not  only  do 
inga  and  miodels  show  that  it  had  no  overlap,  but,  even 
1  liave  had  an  overlap,  it  could  not  have  he&x,  in  any  s«we, 
ap  of  the  patent  in  suit.  In  complainant's  patent,  there 
im  which  covers  the  combination  (k  overlapping  joint  and 
mal.  Claim  2  of  said  patent,  for  the  overlapping  joint 
void  for  lack  of  patentable  novelty. 
5  and  6  of  said  later  patent  cover  a  construction  of  way 
arranged  in  series  as  to  be  adjustable  laterally  in  rela- 
ach  othw,  said  way  plates  being  arranged  in  the  form  of 
les  operated  upon  laterally  by  screws  in  such  a  way  as  to 
lid  machine  to  various  siz'es  of  nail&  By  this  arrange- 
h  way  plate  was  adjusted  to  the  same  size  as  the  others 
s  entire  length  by  the  operation  of  a  pair  of  screws.  Said 
■e  aa  follows: 

•  combination,  in  a  nail-feedlug  mecbaolam,  of  a  frame  or  support 
.vith  a  series  of  way  pLttea  with  a  second  frame  or  support,  also 
(Tlth  a  series  of  way  plates,  the  way  plates  of  the  said  frames'  or 
)elng  arranged  to  act  In  pairs  to  form  nail  ways,  one  series  being- 
!  in  relatloQ  to  the  other  laterally,  gubstantlally  as  and  for  the 
it  forth. 
-63 
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"(6)  The  combination,  with  the  nail-feeding  mechanism,  of  a.  pair 
plates  supporting  frames  adjustable  laterally  one  In  relation  to  the  ol 
the  frame-adjusting  screws,  substantially  as  shown  and  described." 

The  defendants'  claim  that  this  construction  is  anticip) 
the  prior  Swan  patent  is  not  supported,  for  the  following, 
other  reasons:  The  Swan  patent  was  issued  in  1876, — K 
before  the  patent  in  suit.  It  was  a  mere  paper  patent, 
not  capable  of  successful  practical  operation.  Its  specif 
and  drawings  do  not  correspond,  and  the  model  introduced 
dence  is  neither  like  the  specification  nor  the  drawings,  ant 
shown  to  be  like  the  patent-office  model.  If  it  had  been  i 
thing,  as  defendants'  counsel  argues,  to  construct  from  th( 
device  the  device  of  the  patent  in  suit,  it  would  seem,  com 
the  manifest  advantages  resulting  from  such  construction,  tin 
one  would  have  discovered  it  during  the  10  years  before  th 
of  the  later  patent  in  suit  The  Swan  device  does  not 
rigid  frame.  Its  screws  work  separately,  and  it  therefore  d 
provide  the  ineans  for  simultaneous  adjustment  of  a  fran 
single  operation,  which  characterizes  the  complainant's  dev 

The  defendants  use  a  device  patented  to  one  of  their 
some  10  years  after  the  issuance  of  complainant's  patent 
device  is  practically  the  construction  of  tiie  complainant's 
plus  a  cam  used  in  connection  with  its  screws,  and  is  eqi 
thereof,  or  at  most  an  improvement  thereon.  I  find  that 
5  and  6  are  valid,  and  are  infringed  by  defendants. 

Complainant  contends  that  claims  4  and  7  of  the  earlier 
of  1883— No.  270,039— are  infringed.  The  fourth  claim  cove 
are  known  as  "supplementary  track  plates,"  and  is  as  follo' 

"(4)  The  combination,  with  the  track  plates,  of  the  supplementa 
plates,  g',  arranged  below  them  to  form  a  guide  track  for  the  bodle 
nails,  substantially  as  and  for  the  purposes  set  forth." 

These  track  plates  are  guides  fastened  below  the  main  nai 
for  the  purpose  of  holding  the  nails  in  a  vertical  position  i 
downward  passage  towards  the  nail  chutes,  and  especially 
sisting  the  action  of  the  pin  or  cut-out  when  it  passes  hori: 
between  the  nails.  In  view  of  the  prior  art  as  shown  by  th 
and  Rogers  patents,  I  think  that  this  device  does  not  involv< 
tion.  In  the  earlier  device  there  were  no  supplMiental  guide 
but  the  guide  plates  themselves  were  constructed  so  as  to 
on  the  same  principle.  All  that  the  complainant  did  was  t< 
a  couple  of  pieces  onto  the  bottom  of  a  guide  plate  com 
substantially  according  to  the^  guide  plates  of  the  prior 
the  purposes  above  stated.  In  any  event,  and  as  the  deft 
construction  differs  from  that  of  complainant,  and  in  view 
prior  art,  said  fourth  claim  cannot  be  so  broadened  as  to  < 
the  defendants'  construction.     This  claim,  therefore,  is  not  In 

Claim  7  of  said  patent  is  as  follows,  and  is  intended  to 
contrivance  which  defendants  admit  involved  invention,  am 
they  would  infringe  if  said  claim  were  properly  worded: 

"(7)  In  a  machine  for  feeding  nails  to  a  nailing  machine,  the  tUtlni 
arranged  to  be  lowered  at  one  nailing  operation  and  raised  at  the 
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the  cross-head,  C,  of  the  nailing  machine,  and  the  main  shaft  and 
Ich  reciprocate  it,  a  crank,  h',  driven  from  the  main  shaft,  which 
>  croas-heads,  C,  and  at  half  the  speed  of  said  main  shaft,  and  a 
,  which  couples  the  hopper  with  the  said  oranlc,  h',  whereby  the  said 
permitted  to  stand  at  rest  in  each  position  during  the  luterTal  ba- 
ling operations,  substantially  as  set  forth." 

ivention  consisted  in  an  arrangement  of  the  machine  for 
g  the  nails  to  the  nail  plates  that  they  would  not  become 
and  wonld  not  be  drawn  ont.  This  is  accomplished  by 
'  the  main  shaft  and  crank  and  other  mechanisms,  which 
n  states  has  been  accomplished  "by  means  of  the  cross- 
of  the  nailing  machine,"  etc.  The  hopper  is  not  raised 
id.  by  means  of  said  cross-head  in  either  the  complainant's 
lants'  machine.  Complainant's  expert  admits  that  said  claim 
be  interpreted  so  as  to  describe  a  practical  device  by  striking 
ortion  thereof,  and  transposing  other  words  therein.  It 
ot  be  so  construed  as  against  &e  public,  especially  as  com- 
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plainant  has  left  it  for  10  years  without  taking  any  measun 
correction.     The  defendants  do  not  infringe  said  claim. 

Let  a  decree  be  entered  for  an  injunction  against  botl 
ants,  and  for  an  accounting  against  the  defendant  corpor 
to  claims  1,  3,  6,  and  6  of  patent  No.  .342,268,  and  in  favi 
fendants  jas  to  claims  2  of  patent  No. -342,268,  and  claima 
of  patent  No.  276,639  j  without  costs  to  either  party. 


CONSOLIDATED  CAR  HEATING  CO.  v.  GOLD  CAR  HEATING 
SAME  V.  GOLD  STREET  CAR  HEATING  CO.  et  al. 

(Circuit  Court,  S.  D.  New  York.     May  26, 1898.) 

1.  pAtENTs— Prior  Adjudications  in  Other  Circcits. 

An  adjiidicatien  by  a  circuit  court  of  appeals  sastalnlng  a  pi 
construing  its  claims,  will  be  followed  by  a  circuit  court  in  ai 
cult,  unless  some  new  evld«tce  Is  presented,  of  such  a  charactei 
fairly  be  supposed  to  be  calculated  to  induce  a  different  declsloi 
been  produced  before  tbat  court. 
8.  Same— Validitt — Electric  Car  Heaters. 

The  McElroy  patent.  No.  500,288,  for  au  electrical  heater  for  i 
way  cars,  held  valid  and  Infringed,  on  motion  for  preliminary  in; 

These  were  suits  in  equity  brought  by  the  Consolidated  C 
ing  Company  against  the  Oold  Car  Heating  Company  and  o1 
against  the  Gold  Street  Car  Heating  Company  and  others,  n 
ly,  for  alleged  infringement  of  letters  patent  No.  51)0,288,  iss 
27, 1893,  to  the  complainant,  as  assignee  of  James  F.  McElr 
causes  were  heard  on  motions  for  preliminary  injunction. 

Frederick  P.  Fish,  for  the  motion. 
Henry  Thompson,  opposed. 

LACOMBE,  Circuit  Judge.  Well  settled  practice  in  thi 
would  se^m  to  leave  little  doubt  as  to  the  proper  dispositi 
made  of  these  motions.  The  patent  in  suit,  upon  a  voluini 
ord,  and  after  gareful  argument,  has  been  sustained,  and  ii 
construed,  by  the  circuit  court  of  appeals  in  the  First  ci 
Consolidated  Car  Heating  Co.  v.  West  End  8t.  Ry.  Co.,  29 
386,  85  Fed.  662.  That  construction  is  to  be  followed  her 
this  record  presents  some  new  evidence,  of  such  a  character 
fairly  be  8Hi>poBed  to  be  calculated  to  induce  a  different 
had  such  evidence  been  before  the  court  which  heard  th 
cause.  The  only  new  evidence  introduced  on  this  hearing 
of  the  Joule  "demonstration,"  the  Pulvermacher  British  pat 
the  Gold  steam  heater.  Noae  of  these  seem  entitled  to  ^ny 
consideration.  They  are  clearly  not  "anticipations,"  and,  c< 
as  '"suggestions,"  they  deal  rather  with  form  than  with  si 
The  construction  which  the  circuit  court  of  appeals  gave  to 
claim,  therefore,  will  be  followed  here.  Buch  constructio 
mechanical  equivalents  which  embody  the  substantial  inv< 
the  patent    The  device  of  defendants  is  obviously  a  close  nu 
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it, — differing  in  form,  but  accomplifihing  the  same  result  la 
way.  It  seems,  however,  to  be  a  better  arranged  and  more 
device,  and  a  distinct  improvement  upon  the  patent  in  suit, 
teration  of  tfak  latter  circumstance,  the  injunction  to  which 
lant  is  entitled  will  be  raspeoded  till  November  1st,  upon 
ts  giving  bonds  in  the  usual  form  for  |10,OQO  in  each  case, 
;  sworn  accounts  <rf  sales  monthly.  8nch  sotqienaioB,  how* 
le  without  prejudice  to  any  future  action  by  complainants  to 
le  use  by  purchasers  of  any  infringing  devices  bought  dur- 
)endency  of  such  suspension. 


HBE,  Circuit  Judge.  In  preparing  fur  skins  for  the  market 
ssary  to  remove  certain  stiff  hairs  (known  as  "water  hairs"), 
oject  up  through  the  softer  fur.  Originally  these  were  re- 
'  hand,  the  for  being  parted  by  blowing  upon  it,  and  the 
ir  appearing  in  the  "part"  being  snipped  off  with  a  pair  of 
Subsequently  machines  were  devised  to  do  this  work,  in- 
ne  invented  by  Sutton  (United  States  patent  No.  383.238, 
888).  The  patent  in  suit  is  for  an  improvement  on  this  laat- 
itent.  A  description  sufficient  for  the  purposes  of  this  suit 
und  in  the  following  excerpt  from  the  later  patent: 

mention  consists  of  a  macblne  for  removing  the  water  hairs  from 
I  kinds,  which  comprises  a  fixed  stretcher  bar.  means  for  stretching 
alttently  feeding  a  pelt  over  said  stretcher  bar,  a  rotary  brush  lo- 
"e  the  stretcher  bar  and  near  the  edge  of  the  same,  a  reciprocating, 
b  below  the  stretcher  bar,  a  rotary  separating  brush  Uliewise  below 
ler  bar,  mechanism  for  moving  the  said  brush  and  guard  comb  Into 
In  upward  and  forward  direction  towards  the  edge  of  the  stretcher 
ver  the  portion  of  the  pelt  below  the  same,  a  vertically  reclppo- 
fe,  a  rotary  knife  arrauged  to  cut  off  the  projecting  water  bales  In 


32 


CIMIOTTI  UNHAIBINO  CO.  et  ai  V.  DEEBOKLOW. 

(Circuit  Court.  E.  D.  New  York.    June  27, 1898.)  — £~ 

B— ISFRIHGEMEKT— EXPERIMEKTATtOW.  '  JE^"* 

who  used  two  infringing  machines  for  ddialring  pelts  for  neatly 

rears  cannot  escape  liability  on  the  ground  that  he  was  merely  ex« 

ntlng  to  see  if  he  could  discover  Improvements  on  the  maehines.  „^-~ 

Jly  where  it  appears  that  the  pelts  operated  upon  were  not  bis  jJ""* 

tut  those  of  bis  customers,  given  to  blm  to  dehair  in  the  ordinary  11^1^1 

of  business. 

HaCHIHKS  fob  pLUCKtNO  Peltb. 

Sutton  patent,  No.  536,742,  for  a  machine  fof  plucking  pelts,  too- 
and  heia  valid  and  infringed. 


c::i 


g  upon  pleadings  and  proofs  of  bill  in  equity  to  restrain  in- 

nt  of  claims  1  and  3  of  United  States  patent  No.  586,742,  ^^ 

pril  2,  1895,  to  complainant  John  W.  Sutton  for  a  machine  ^H              L. 

ing  pelts.     The  complainant  the  Cimiotti  Unhairing  Com-  ]              IIHJ 

ie  exclusive  licensee  in  the  United  States  under  said  patent.  '               irJIJ 

&  Baegener,  for  complainants.  j3"  3»» 

i  York,  for  defendant.  "3w' 
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conjunction  with  the  vertically  reciprocating  knife,  and  a  card  an 
the  arm  of  the  rotary  knife  at  some  distance  from  the  same,  so  a 
oyer  the  portion  of  the  pelt  in  position  on  the  stretcher  bar." 

This  description  includes  the  original  machine  as  well  ae 
provement.  The  improvement  which  is  covered  by  the  paten 
and  on  which  alone  infringement  is  charged,  consists  in  th 
brush  above  the  stretcher  bar.   The  specification  says : 

"As  compared  to  my  prior  patent  before  mentioned,  the  novel  and 
feature  of  the  present  construction  is  the  substitution  for  the  statio 
above  the  stretcher  bar  of  a  rotary  brush  which  Is  placed  close  tc 
of  the  stretcher  bar,  and  which  serves  to  brush  the  fur  back  from 
of  the  bar  while  it  allows  the  stiff  hairs  to  rise  and  project  abovi 
When  the  card,  which  was  suppcurted  back  of  the  rotary  knife  In 
machine,  passed  the  edge  of  the  stretcher  bar,  it  drew  out  from 
stationary  card  all  the  fur  and  hair  on  that  section  of  the  pelt  thai 
the  edge  of  the  bar.  Some  of  the  fur,  however,  was  only  partly  d 
owing  to  the  varying  thicknesses  of  the  pelts.  This  partly  draw: 
lay  In  the  form  of  a  loop,  which  stood  out  far  enough  to  be  reach 
knives,  but  not  far  enough  to  be  reached  by  the  rotary  brush  1 
stretcher  bar,  and  so  was  cut  off  by  the  knives.  With  the  rotary 
place  of  the  stationary  card  heretofore  used  by  me,  this  looped  fur 
back  and  laid  down  before  the  knives  reach  It,  so  that  the  cutting  ( 
is  prevented,  and  only  the  stiff  hairs  are  removed." 

This  is  a  concise  and  intelligible  description.  It  showi 
just  what  it  was  which  Sutton  devised  to  remedy  the  defei 
earlier  machine.  It  can  readily  be  understood  that  his  de 
eflBcient,  and  unless  it  is  anticipated  in  earlier  patents,  or  so 
use  is  shown,  the  claims  embodying  such  improvement  wot 
to  be  valid.    The  claims  in  suit  are: . 

"(1)  The  combination  of  a  stretcher  bar,  means  for  intermlttentl 
a  pelt  over  the  stretcher  bar  in  one  direction,  a  rotary  brusl 
near  the  edge  of  the  stretcher  bar  and  In  contact  with  that  portl< 
pelt  moving  towards  the  edge  of  the  stretcher  bar,  means  for  coi 
rotating  said  brush  reversely  to  the  direction  of  the  movement  of 
and  means  for  removing  the  hairs  projecting  from  the  pelt  In  fro 
working  edge  of  the  stretcher  bar,  after  the  brash  has  operated  on 
substantially  as  set  forth."  "(3)  The  combination  of  a  stretcher  bi 
for  intermittently  feeding  a  pelt  over  the  stretcher  bar  in  one  dl 
rotary  brush  located  near  the  edge  of  the  stretcher  bar  and  In  con 
that  portion  of  the  pelt  moving  towards  the  edge  of  the  stretcher  bt 
for  continuously  rotating  said  brush  reversely  to  the  direction  of  i 
of  the  pelt,  a  rotary  separating  brush  below  the  stretcher  bar,  anc 
anlsm  by  which  the  separating  brush  is  moved  upward  and  forwa 
position  close  to  the  working  edge  of  the  stretcher  bar,  substantia 
forth." 

It  will  be  observed  that  a  "parting"  of  the  fur  is  effected 
operation  of  two  devices,  one  on  each  side  of  the  line  over  w 
pelt  passes  in  its  progress  under  the  cutting  devices.  One 
parting  devices  is  located  beyond  such  line,  and  in  comp 
patent  is  a  rotary  brush  revolving  so  as  to  brush  the  hair 
same  direction  in  which  the  pelt  is  moving.  This  may  I 
the  "lower  parting  device."  The  other,  which  may  be  cs 
"upper  parting  device,"  is  located  just  short  of  the  line  w 
cutting  devices  operate.  In  the  complainant's  patent,  a] 
rotary  brush,  which  revolves,  however,  so  as  to  brush  the  h 
direction  contrary  to  that  in  which  the  pelt  is  moving. 
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inswer  sets  up  a  United  States  patent  to  defendant  (No.  483,- 
tptember  27,  1892),  which  has  been  put  in  proof.  It  also 
iudistiuctlj  refers  to  a  United  States  patent  to  one  Anton 
'ny,  in  the  year  1888,  of  which  the  record  contains  no  trace., 
patent  to  defendant  (483,142)  the  "lower  parting  device"  is 
lied  "wiper,"  which  is  a  hollow  sleeve  or  tube,  with  hollow 
leld  in  such  tube  or  sleeve,  and  commnnicating  with  the  in- 
hereof,  the  vanes  being  formed  with  perforations.  Steam  is 
through  the  "wiper,"  dampening  the  fur,  and  as  the  vanes 
gthwise  the  revolving  tube,  and  therefore  across  the  moving 
leir  faces  press  down  the  dampened  fur.  The  revolution  of 
per"  is  such  as  to  press  or  "wipe"  down  the  fur  in  the  direction 
forward  movement  of  the  pelt.  In  the  same  patent  the  "up- 
ting  device"  is  the  guard  or  comb,  G,  which,  motionless  itself, 
to  retard  the  fur  as  the  pelt  is  moved  along  between  the  guard, 
b  and  the  stretcher  bar.  This  certainly  is  no  anticipation  of 
inant's  upper  rotary  brush.  Indeed,  as  his  specification  points 
J  brush  was  devised  to  correct  defects  of  operation  which  were 
:o  exist  when  a  comb  or  guard  was  used, 
other  United  States  patents  have  been  put  in  evidence.  Not 
pleaded,  they  could  not  be  availed  of  as  anticipations,  but 
mtain  nothing  material.  In  the  one  to  Anton  Hedbavny  (No. 
I,  August  18,  1889)  the  "upper  parting  device"  is  the  guard 
C,-  which  serves  to  retain  the  toft  hair  or  wool  of  the  pelt 
the  same  passes  over  the  edge  of  the  transverse  bar  (stretcher 
In  the  one  to  H.  W.  Covert  (No.  304,992,  September  9,  1884) 
jper  parting  device"  is  the  cutting  blade  or  shear,  C,  the  cut-' ' 
ge  resting  permanently  on  the  fur  for  the  purpose  of  holding 
1  in  its  natural  position. . 

it  a  month  after  the  patent  to  complainant  was  issued  de- 
t  filed  a  caveat  for  a  skin-dehairing  machine,  which  shows  the 
tary  brushes  revolving  in  opposite  directions,  as  shown  and 
1  in  complainant's  patent.  The  evidence  by  which  defendant 
to  carry  his  use  of  this  device  back  to  January  1,  1894,  is 
Ing,  and  not  particularly  persuasive;  while  evidence  quite 
ifactory  carried  back  the  date  of  Sutton's  invention  to  the 
»art  of  1893.  There  is  evidence  showing  utility  and  accept- 
r  the  trade.    The  patent  is  therefore  sustained  as  to  the  claims 

ase  of  two  infringing  machines  is  hardly  denied.  Defendant 
that  for  nearly  tiiree  years  he  has  been  using  machines  for 
Qg  pelts  which  contain  the  combination  of  brushes  shown  in 
eat,  which  is  substantially  the  combination  of  the  patent.  It 
ht  to  excuse  this  use  of  infringing  devices  on  the  tiieory  that 
mt  was  "experimenting"  with  the  machines  in  order  to  see 
Duld  not  discover  some  improvement.  But  his  exi)erimentB 
!d  in  running  pelts  through  the  machines.  Apparently  he 
pelts  of  his  own,  and  has  used  those  of  his  customers,  which 
given  to  dehair,  in  the  ordinary  course  of  business.  This  is 
rly  within  any  legitimate  use  for  experimental  purposes  only, 
husen  v.  Falke  (1861)  2  Fish.  Pat.  Cas.  181,  Fed.  Cas.  No. 
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11.279;  Albright  v.  Trimming  Co.,  2  Ban.  &  A.  029,  Fed  C 
147. 

Complainants  may  take  the  nsoal  decree  for  injunction  i 
counting. 


E.  INGBAHAM  OO.  v.  B.  N.  WELCH  MFG.  CO.  et  aL 

(Circuit  Court,  D.  Connecticut.   June  11,  18US.) 

Vo.  943. 

1.   PatENTO— NOVBJLTY  A3»D  lUTRNTlON— EviDKNCTt. 

Evidence  of  reduction  in  cost,  improved  appearance,  increased  i 
large  sales,  and  lue(iuital>]e  conduct  by  defendants  is  only  relevat 
tlie  question  of  novelty  is  in  doubt. 
S.  Same— Bases  for  Clocks. 

lliere  is  no  invention  In  merely  cutting  the  under  surface  of 
molding  section  used  in  forming  bases  for  cloclcs,  so  as  to  drive  I 
in  from  below  instead  of  above; 
8.  Same. 

The  Wrigljt  patent,  No.  594.309,  for  a  base  for  cloclcs.  Is  Invalid  oi 
for  want  of  invention. 

This  was  a  salt  in  equity  by  the  E.  Ingraham  Company  agai 
E.  N.  Welch  Manafac'turing  Company  and  others  for  infrin 
of  a  patent  for  a  base  for  clocks,  granted  to  William  H.  Wrij 
vember  23,  1897. 

George  D.  Seymour,  for  complainant. 

W.  E.  Simonds  and  Mitchell,  Bartlett  &  Brownell,  for  defend 

TOWNSEND,  District  Judge.     To  this  bill  for  infringeii 
patent  No.  694,309.  for  base  for  clocks,  granted  November  '2i 
and  assigned  to  complainant,  defendants  demur  for  invalidity 
ing  on  the  face  of  the  patent. 

The  claim  is  for —         * 

"A  framed  clock  bawe,  consisting  of  several  wooden  molding  sections 
together,  and  each  provided  upon  the  Inner  face  of  its  upper  edge  wit 
tegral,  inwardly  projecting  asseiubllug  flange,  extending  tliroughout  it: 
and  formed  by  cutting  away  a  portion  of  its  inner  face,  a  panel  plac 
tlie  upper  edges  of  the  said  framed  molding  sections  so  as  to  rest  i 
as.seni))iing  flanges  thereof,  and  fastening  devices  passed  upward  thn 
said  ilanges  into  the  lower  face  of  the  panel,  which  tbey  linuly  bin 
(rained  molding  sections,  substantially  as  descrilied." 

In  short,  the  patentee  asserts  a  monopoly  in  clock  bases  p 
with  such  a  flauge,  through  which  tacks  may  be  driven  from 
neath.  In  supi)ort  of  this  claim,  counsel  for  the  patentee  stat 
he  proposes  to  rely  on  proof  of  reduction  in  cost,  improved  ajipe 
increased  strength,  large  sales,  and  inequitable  conduct  on  tl 
of  defendants.  These  facts,  if  shown,  would  be  relevant  only 
the  question  of  patentable  novelty  is  in  donbt.  Here  it  is  cle 
the  flaiigo.s,  even  If  they  are  not  the  ordinary  construction  en 
in  brackets,  shelves,  and  moldings,  are,  at  most,  the  result  of  tl 
oise  of  the  merest  mechanical  skill. 
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itentee,  in  hie  specification  and  drawings,  shows  that  his  in- 
Mosists  in  cutting  the  under  surface  of  the  old  motdiag  sec- 
)  to  drive  the  nails  in  from  below  instead  of  above.  It  is  im- 
to  conceive  of  any  evidence  which  wonld  di^fy  snch  a 
ly  mechanical  expedient  with  the  name  of  invention.  The 
r  is  sustained. 


3SI" 


THB  ETJGE3NB. 
(Oircnlt  Court  of  Appeals,  Ninth  Circuit.    Mar  12. 1898.) 

tio.  430. 
.  AND  EbROB— FlKALITT  OF  DecRKB. 

cree  in  admiralty,  awarding  llbelaBts  a  definite  sum,  adjndging  that 

Ittme  lien  exists  tlierefor,  and  directing  the  sale  of  the  vessel  and  '  I"C«^ 

nt  of  the  pixtceeds  into  the  registry  to  await  the  further  order  of  the  *** 

is  a  final  appealable  decree. 

Haritime  Libns— Brsacr  of  Contract. 

e  can  be  no  maritime  lien  against  a  vessel  for  breach  of  a  contract  _ 

rluge  where  she  never  in  fact  entered  on  the  performance  thereof,  3"'* 

'itber  the  libelants  nor  their  baggage  were  ever  received  on  Itoard,  "■"1*1 

«d  in  the  care  or  control  of  the  master.   83  Fed.  222,  affirmed.  !r-*'4 

1  from  the  District  Court  of  the  United  States  for  the  North-  p.. 

iion  of  the  District  of  Wasliington.  1  ^»j 

ms,  Wood  &  Linthicum,  for  appellant.  ^H  **sn 

!.  Hogan  and  Patterson  &  Easley,  for  appellees.  ^B  *  ^* 

GILBERT  and  ROSS,  Qrcuit  Judges,  and  HAWLEY,  Di»  ^  E^^^ 

Circuit  Judge.     The  appellant  is  claimant  of  the  steamboat  IT-'" 

and  brings' tiiis  appeal  from  the  decrre  of  the  court  below  "1^1' 

:he  steaml)6a±  and  in  favor  of  the  libelants  and  of  Walter  — *C^ 

Fred  M.  Lyons,  and  Edward  J.  Knight,  named  in  the  de- 
nterveners.  eacli  in  the  sum  of  |800,  and  directing  that  a 
enditioni  exponas  issue  against  the  vessel  to  satisfy  the  de- ' 
h  costs.  Exceptions  to  the  original  libel  having  been  sns- 
S  Fed.  222),  the  libel  was  amended.  As  amended,  it  al- 
substance,  that  the  defendant  Portland  &  Alaska  Trading  & 
tation  Company  was,  during  the  times  therein  mentioned, 
n  carrier  by  water  of  passengers,  baggage,  and  freight  be-  • 
le  city  of  Seattle,  Wash.,  and  Dawson  City,  on  the  Yniton 
i  E.  B.  McParland  being  .its  general  manager,  and  one  O.  W. 
8  transportation  agent;  that  during  all  of  the  times  men- 
e  trading  and  transportation  company  owned  and  operated, 
;tion  with  its  said  business,  the  steamboat  Eugene,  and  also 
,  in  the  same  connection,  a  steamship  known  as  the  Bristol;' 
prior,  and  subsequent  to  August  11,  1897,  the  Eugene  and 
indent  company  caused  it  to  be  publicly  and  extensively 
d  that  the  Eugene,  in  tow  of  the  Bristol,  would  leave  Seattle 
ion  August  23,  1897,  and  would  transport  passengers  to  the 
of  330,  or  less,  including  their  baggage  and  freight,  not  to 
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exceed  1,500  pounds  each,  and  would  reach  Dawson  City  not 
September  13, 1897;  that,  relying  upon  the  good  faith  of  th 
tisements,  and  believing  those  represeutationB,  and  othei 
effect,  to  be  true,  the  libelants,  on  or  about  August  19,  11 
and  entered  into  a  contract  with  the  steamer  Eugene,  wh 
whereby  that  boat  undertook  and  agreed  to  carry  the  libel 
the  city  of  Seattle  to  Dawson  City,  and  to  leave  Seattle  on  t 
on  the  24th  day  of  August,  1897,  and  to  reach  Dawson  City 
than  September  15th  of  the  same  year;  that  the  contract  fu 
vided  that  the  Eugene  should  leave  Seattle  on  the  voyage 
the  steamship  Bristol,  and  should  be  towed  by  the  Bristol  1 
tie  to  the  port  of  St.  Michaels,  Alaska,  from  which  place  tl 
should  continue  the  voyage  alone  up  the  Yukon  river  to  Dav 
in  consideration  of  all  which  each  of  the  libelants  paid  fc 
on  said  steamer  Eugene,  with  1,500  pounds  of  baggage,  tl 
fJJOO,  and  received  tickets  for  such  passage.  The  amended 
ther  alleges  that  on  the  24th  day  of  August,  1897,  the  E 
tared  upon  the  performance  of  the  alleged  contract,  anc 
city  of  Seattle  in  tow  of  the  Bristol,  and  undertook  to  carr^i 
ants  and  other  passengers  over  the  whole  of  the  said  vo; 
proceeded  thereon  600  or  700  miles  on  the  high  seas  to  th 
Alaska,  where  she  abandoned  the  voyage,  and  refused  t< 
further  thereon.  It  is  alleged  that  the  libelants  were  I 
Victoria,  B.  C,  each  of  whom  was  thereby  damaged  in  tt 
f  1,000  by  reason  of  the  loss  of  outfit,  loss  of  time,  and  passai 
After  the  filing  of  an  answer  to  the  amended  libel  by  the 
Walter  M.  Cary,  Fred  M.  Lyons,  and  Edward  J.  Knight  sei 
the  proctors  for  the  claimant  a  petition  in  intervention,  clai 
same  relief  against  the  steamboat  Eugene  upon  a  precise] 
state  of  facts;  in  respect  to  which  intervention  the  respecti^ 
stipulated  that  it  should  abide  the  result  of  the  trial  of  1 
between  the  libelants  and  the  claimant  One  C.  Henniga 
tervened  in  the  cause  for  repairs  made  upon  £he  Eugene  si 
to  the  libelants'  claims,  but  afterwards  that  intervention 
stipulation  of  the  respective  parties,  eliminated  from  cons 
The  decree  awarded  damages  in  favor  of  each  of  the  libelan 
terveners  in  the  sum  of  fSOO,  and  further  decreed  that  t 
libeled  be  sold,  and  the  proceeds  paid  into  the  registry  of  1 
after  deducting  the  costs  of  sale,  there  to  await  the  furt 
of  the  court  in  respect  to  their  distribution. 

The  appellees,  claiming  that  the  decree  is  not  a  final  one 
dismiss  tlie  appeal  on  that  ground.  There  is  nothing  in  i 
The  decree  awards  a  definite  sum  to  each  of  the  libelants  i 
veners,  decrees  that  a  maritime  lien  exists  therefor  upon  th( 
and  directs  the  execution  of  the  decree  by  the  sale  of  th< 
the  marshal  under  the  admiralty  process  of  the  court.  I 
would  divest  the  claimant  of  all  title  to  the  vessel.  The 
tJiat  the  marshal  pay  the  proceeds  into  the  registry  of  the  co 
to  await  the  further  order  of  the  court  in  respect  to  their  di 
was  a  mere  incident.  The  merits  of  the  controversy  betwee 
ties  remained  concluded  by  the  decree,  from  which  any  di 
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id  the  right  of  appeal  Whiting  v.  Bank,  13  Pet.  6;  Forgay 
id,  6  How.  204;  Withenbury  v.  U.  S.,  5  Wall.  819;  ffiU  v. 
I  Co.,  140  U.  S.  52,  11  Sup.  Ct  690;  The  Alert,  9  0.  C.  A. 

Fed.  115.  Hennigar  was  not  a  party  to  the  proceedings 
to  be  reviewed.  His  intervention  was,  by  the  stipulation  of 
le  parties,  withdrawn  from  consideration.  See  Gllfillan  v. 
159  U.  S.  303,  16  Sup.  Ct.  6. 

jpect  to  the  merits,  but  little  need  be  said.  The  libels  are 
pon  alleged  contracts  by  which,  in  consideration  of  the  pay- 

$300  each,  the  steamboat  Eugene  undertook  and  agreed  to 
■t  the  libelants  and  interveners,  with  1,500  pounds  of  freight 
5m  the  city  of  Seattle  to  Dawson  City.  The  dififlculty  in  the 
iflSrming  tide  decree  (apart  from  the  question  raised  as  to  the 
of  damages  awarded)  is  that  the  proof  wholly  fails  to  show 

Eugene  ever  undertook  or  agreed  to  transport  either  of  the  'JiJiZi 

9  or  interveners  from  Seattle  to  DawsMi  City.     On  the  con-  !X^ 

be  proof  shows,  without  conflict,  that  the  Eugene  was  to  — 

rt  them  from  St.  Michaels,  Alaska,  to  Dawson  City  only, 
e  performance  of  that  undertaking  the  Eugene  never  entered,  ^ 

she  ever  receive  on  board  either  of  the  libelants  or  inter-  '^ 

or  any  of  their  freight  or  baggage.  We  can  discover  no 
upon  which  a  lien  upon  that  boat  can  be  sustained  in  tavae 
ppellees,  or  either  of  them.     Decree  reversed,  and  cause  re- 

for,  further  proceedings  not  inconsistent  with  this  opinion. 
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ICBMOHANDXJU  DECISIONS. 


CALIFORNIA  REDWOOD  CO.  v.  UTLB.  (Circuit  Oonrt  of  Appei 
Circuit.  May  8.  1898.)  No.  403.  Appeal  from  the  Circuit  Com 
United  States  for  the  Northern  District  of  California.  Page,  McC 
Eells,  for  appellant.  Barclay  Henley  and  S.  V.  Costello,  for  appellei 
GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  District  Judge. 

HAWLEY,  District  Judge.  This  case  presents  Bubstanttelly  the  as 
tlons  that  were  involved  in  Mortgage  Co.  v.  H(4)per,  12  0.  C.  A.  293 
553,  559.  We  are  asked  to  review  the  question  relative  to  the  rlgliti 
fide  purchasers,  for  value,  before  the  Issuance  of  a  patent  We  adhe 
views  expressed  upon  this  point  In  the  Hopper  Case,  repeated  and 
by  this  court  in  DlUer  v.  Hawley,  26  O.  C.  A.  51-t,  81  Fed.  651,  658:  « 
the  principles  therein  anoonnced,  the  Judgment  of  the  circuit  court  is 
with  costs. 


CALIFORNIA  REDWOOD  CO.  v.   MAHAX.     (Circuit  Court  of 
Ninth  Circuit.     May  3,  1898.)     No.  404.     Appeal  from  the  Circuit 
the  United  States  for  the  Northern  District  of  California.     Page.  M 
&  Eells,  for  appeUant.     Barclay  Henley  and  S.  Y.  Costello,  (or  appel 
(ore  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  District  J 

HAWLEY,  District  Judge.  This  Is  a  companion  case  to  that  of  ( 
Redwood  Co.  v.  LItle,  ubi  supra:  but  the  spec-ial  point  relied  upon  1 
lant  In  this  case  Is  that  the  cancellation  of  the  entry  (or  (raud  was  mi 
out  notice  to  the  claimant  or  parties  interested.  The  facts  are  ident 
those  presented  upon  this  point  In  Mortgage  Co.  v.  Hopper,  12  C.  C 
64  Fed.  553,  536;  and,  upon  the  principles  announced  In  that  case  an 
thoritles  there  cited,  the  Judgment  of  the  circuit  court  is  affirmed,  wit 


CALDWELL  et  al.  v.  ALLEN  et  al.  (Circuit  Court  of  Appeals.  I 
cult.  May  21,  1898.),  No.  726.  In  Error  to  the  Circuit  Ct)arf  of  tli 
States  for  the  Northern  District  of  Alabama.  Caldwell  &  Johnstoi 
per.  Cablness  &  Weakley,  for  defendants  in  error.  Dismissed,  pei 
tion. 


CARTTER  et  al.  v.  JACKSONVILLE  &  K.  W.  RY.  CO.  (Circuit 
Appeals,  Fifth  Circuit.  May  21.  181)8.)  No.  700.  Appeal  from  th 
Court  of  the  United  States  for  the  Southern  District  of  Florida.  SI 
Foster,  for  appellant.  T.  M.  Day,  Jr.,  J.  C.  Cooper,  and  R.  H.  Ll| 
appellees.     Dismissed,  per  stipulation  of  counseL 


DUNKLIN  TP.,  GREENVILLE  COITNTY.  S.  C.  v.  WELLS.  (CIrc 
of  Appeals.  Fourth  Circuit.  May  3.  ISitS.)  No.  250.  Appeal  from  tt 
Court  of  the  United  States  for  the  District  of  South  Carolina.  B.  M. 
(J.  A.  McCullough,  on  brief),  for  plaintiff  in  error.  H.  J.  Haynsn 
Haynaworth  &  Parker),  for  defendant  in  error.  Before  GOFF,  Clrcu 
and  JACKSON  and  PAUL,  District  .Tudges. 

JACKSON,  District  Judge.  The  controlling  questions  presented  for 
sideration  of  this  court  in  the  record  in  this  car^e  are  similar  to  those  | 
In  the  case  of  Township  of  Ninety-Six  v.  Foisom,  87  Fed.  304,  which  b 
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y  considered  by  the  court;  and.  for  the  reason  assigned  In  the  opinion  of 
rt  la  tbat  case,  the  jndginent  of  the  court  below  In  this  case  is  without 
lie  demurrer  to  the  comptaint  w»b  properly  orermled,  and  we  concur 
ith  the  trial  judge  In  his  action  on  the  points  raised  during  the  trial 
ury.     Affirmed. 


KHTJRST  S.  S.  CO.,  Limited,  v.  KBTRER  et  al.  KBYBER  et  al.  ▼. 
HURST  8.  S.  CO.,  Limited.  (Circuit  Court  of  Appeals,  Fifth  Cireott. 
,  1898.)  No.  653.  Appeal  and  Cross  Appeal  from  the  District  Court 
United  States  for  the  Northern  District  of  Florida.  J.  P.  Kirlin  and 
igan,  for  Hawkhurst  S.  S.  Co,  John  C.  Avery,  for  W.  S.  Keyser  &  Co. 
PARDEE  and  McCORMICK,  Circuit  Judges,  and  PARLANCE,  Dls- 
dce. 

CURIAM.  The  questions  raised  on  this  appeal  and  cross  appeal  were 
:ely  consitered  by  the  district  judge.  His  wrttten  opinioa  Is  found  la 
iBcript,  as  well  as  tepoited  ia  84  Fed.  668;  andi  as  we  coacor  tn  the 
ions  reached  by  him,  the  decree  appealed  from  ia  aJtlnDed. 


I   I  I     ■!  ;j3a> 

In  re  HIRSCH.  ^;^ 

(Circuit  Court  of  Appeals,  Second  Ch-cuit    March  2,  1898.)  13:** 

No.  68.  "^^^ 

CORFIM— WdBR  GRAKTKD.  *--•• 

a  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Con-  I               p— • 

vas  a  petition  for  a  writ  of  habeas  corpus  by  Heyman  J.  Hirsch,  deputy  ^H                "^sH 

reTentie  collector,  who  was  committed  by  a  state  emirt  of  Connecticut  ^^|                **«^ 


f  usal  to  produce  to  such  court,  in  obedience  to  a  snbpcena  duces  tecum, 
nal  application  or  return  of  a  special  taxpayer,  to  be  used  as  eyidence 


id  the  petitioner  appeals. 

M  W.  Cofflstoclt,  U.  S.  Atty.,  for  appellant.     Jotm  L,  Hunter,  for 

i  WALLACE  and  LACOMBE,  Circuit  Judges. 

CURIAM.  We  concur  In  the  opinion  of  the  circuit  Judge  dismissing 
t  of  habeas  corpus,  and  therefore  attrm  the  order  appealed  from.  We 
however.  Intend  to  decide  that  the  writ  of  habeas  corpus  Is  the  proper 
to  secure  a  review  of  the  judgment  of  tire  state  court  in  punishing 
ss  for  disobedience  of  its  process  of  subpoena  ad  testificandum.  See 
e  Paries.  93  U.  S.  18;  In  re  Wood.  140  U.  S.  278,  11  Sup.  Ct.  T38;  In 
erich,  149  U.  S.  70,  13  Sup.  Ct.  793;  In  re  Tyler.  149  U.  S.  180, 13  Sup. 
;  Ex  parte  Crouch,  112  U.  8.  178,  5  Sup.  Ct.  9B. 


i'PNER  V.  U.NITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cii^ 
lay  »,  1898.)  No.  S»8«.  In  Error  to  the  District  Court  of  the  United 
or  the  Eastern  District  of  Missouri.  Thomas  B.  Harvey,  for  plaintiff 
•.  Edward  A.  RoEler.  U.  S.  Atty..  and  Walter  D.  Coles,  Asst.  U.  8. 
•or  defendant  in  error.  Before  SANBORN  and  THAYER,  (3h?cuit 
and  SHIRAS.  District  Judge. 

AS,  Dlsttlet  Judge.  This  case  presents  the  same  questions  that  have 
ssed  upon  In  case  No.  08,5,  just  decided  (Hoeffner  v.  U.  S.,  87  Fed. 
d,  following  the  conclusions  therein  reached,  the  judgment  In  the  trial 
affirmed. 


r* 


(>ro8ecutlon  of  such  taxpayer  for  selling  liquor  in  violation  of  the  state  ^  CI*)' 

rhe  writ  was  discharged  by  the  circuit  court  on  the  hearing  (74  Fed.  '  *  ' 
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THE   ST.  PAUL.    VANELIUS  v.  UNITED  STATES.     (Circuit 
Appeals,  Ninth  Circuit.    February  7,  1898.)    No.  181.    Appeal  from 
trict  Court  of  the  United  States  for  the  District  of  Alaska.    Warren 
for  appellant.    Charles  A.  Garter,  for  the  United  States.    Before  O 
KOSS,  and  MORROW,  Circuit  Judges. 

PER  CURIAM.  This  case  Is  precisely  similar  to  the  caae  entl 
Xlnfa,"  heretofore  decided  by  this  court,  and  reported  in  44  U.  S.  . 
21  C.  C.  A.  434,  and  TO  Fed.  513.  On  the  authority  of  that  case,  tl 
appealed  from  Is  reversed,  and  the  cause  remanded,  with  Instmctloi 
district  court  to  dismiss  the  libel. 


STANDARD  OIL  CO.  v.  BELL  et  al.  (Circuit  Court  of  Appeals,  1 
cult.  May  24,  1898.)  No.  688.  In  Error  to  the  Circuit  Court  of  tl 
States  for  the  Southern  District  of  Florida.  This  is  an  action  brougb 
Ham  J.  Bell  and  others  against  the  Standard  Oil  Company  to  recoy< 
sion  of  land  and  damages  for  the  occupation  and  use  thereof.  Judg 
piaintitTs,  and  defendant  brings  error.  Affirmed.  J.  C.  Cooper,  W.  > 
W.  B.  Spencer,  and  G.  B.  Coclie,  for  plaintiff  in  error.  H.  Bisliet 
fendants  In  error.  Before  PARDEE  and  McCORMICK,  Circuit  Ju( 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Judge.  This  case  is  identical  in  its  substant 
with  the  case  of  Railroad  Co.  v.  Bell  (Just  decided)  87  Fed.  360,  the 
in  error  In  this  case  claiming  under  the  Florida  Central  &  Peninsular 
Company;  and,  on  the  ground  and  for  the  reasons  given  and  suggest 
opinion  in  that  case,  the  Judgment  of  the  circuit  court  in  this  case  is 


TRUMAN  V.  DEERE  IMPLEMENT  00.  (Circuit  Court  of  Appea 
Circuit.  February  21,  1808.)  No.  377.  Appeal  from  the  Circuit  Coi 
United  States  for  the  Northern  District  of  California.  John  L.  B 
appellant.  M.  A.  Dorn,  D.  S.  Dorn,  and  Chas.  B.  Nouges,  for  appellee 
GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  District  Judge 

HAWLEY,  District  Judge.    This  case  involves  the  same  questions 
presented  and  decided  in  Truman  v.  Holmes,  87  Fed.  742;    and, 
authority  of  that  case,  the  Judgment  of  the  circuit  court  is  affirmed,  w 


WESTENFELDER  v.  6BEEN  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  17,  1806.) 

No.  42a 
Appeal— Record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  o 

Before  ROSS  and  MORROW,  Circuit  Judges,  and  HAWLEY,  Dlstrl 

ROSS,  Circuit  Judge.  This  was,  apparently,  a  suit  in  equity  to  q 
plalnant's  alleged  title  to  a  lot  of  land  In  the  dty  of  Portland,  Or 
Fed.  9^5,  78  Fed.  802.  It  was  argued,  both  orally  and  by  brief,  on 
the  respective  parties,  as  if  there  was  an  appeal  here  from  the  deer 
court  below.  An  examination  of  the  record,  however,  falls  to  dls^ 
such  appeal;  and,  if  it  did,  there  Is  nothing  in  the  transcript  showioK 
upon  which  the  decree  printed  therein  was  based.  Indeed,  there  is 
in  it  properly  certified  or  identified.  The  pretended  appeal,  together 
of  the  proceedings  herein,  is  accordingly  dismissed. 
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et  aT.  ▼.  KEYSER  et  al.  KEYSER  et  al.  v.  WOOD  et  al.  (Circuit 
Appeals,  Fifth  Circuit.  May  24,  1808.)  No.  654.  Appeal  and  Cross 
■om  the  District  Court  of  the  United  States  for  the  Northern  District 
a.  J.  P.  KlrJIn  and  John  Eagan,  for  John  Wood  &  Co.  John  C. 
>r  W.  S.  Keyser  &  Co.  Before  PARDEE  and  McCORMICK,  Circuit 
nd  PAKL/ANOE,  District  Judge.. 

URIAM.  The  questions  raised  on  this  appeal  and  cross  appeal  were 
ly  considered  by  the  district  Judge  In  his  written  opinion,  as  found 
anscrlpt,  and  as  reported  In  84  Fed.  688;  and,  as  we  concur  In  ttad 
is  reached  by  him,  the  decree  appealed  from  is  affirmed. 


HOB  et  al.  t.  SCOTT. 

(Oircnlt  Court.  D.  New  Jersey.   May  20, 1898.) 

Dion,  see  87  Fed.  220. 

ATRICK,  District  Judge.   The  defendant  baring  moved  tbls  court  •.•£«. 

leposltlons  of  each  and  every  witness  taken  on  the  accounting  herein  H3i* 

e  master,  and  each  and  every  part  thereof,  and  all  exhibits  ofTered  !3ni 

2e  in  connection  with  such  deposition,  be  strieiien  out,   and,  in  case  ^''* 

should  decline  so  to  do,  that  defendant  should  be  allowed  to  put  in  ^»— 

in  defense  before  the  master  upon  matters  relating  to  the  scope  of  J^'" 

mting  before  the  nature  and  scope  of  the  account    which  the  do-  IHill 

9  to  Ule  are  passed  upon,  and  for  other  and  further  relief;  and  such 
>ming  on  to  be  heard,  upon  the  proceedings  heretofore  had  herein, 
led  papers  and  evidence  in  this  cause.  Including  the  evidence  hereto- 
1  before  Henry  D.  Oliphant,  Esq.,  master,  etc.,  and  upon  the  atUdavits  J 

r  Scott  and  William  H.  L.  Lee,  both  verified  April  1,  1897;    and  ^U 

ring  Benjamin  F.  Lee,  Esq.,  and  William  H.  L.  Lee,  Esq.,  of  counsel  ^H  mi*" 

lant,  in  support  of  said  motion,  and  Myron  H.  Phelps,  Esq.,  of  coun-  ^H 

mplainant,  in  opposition  thereto,  and  due  deliberation  having  been  ^H  p>«<« 

it  appearing  to  the  court  that  the  motion  to  strilce  out  said  depi.si-  ^H  -IJ!' 

exhibits  should  not  be  allowed  or  considered  on  its  merits  at  the  |  CrilY 

ime,  and  that  all  matters  pertaining  to  the  merits  should  be  deferred  f  'I]I}l 

coming  in  of  the  master's  report:  *v'». 

'dered  and  adjudged  that  the  motion  to  strike  out  the  depositions  'i^'^^^ 

nd  every  witness  taken  on  the  accounting  herein  before  the  master,  ..J. .J 

and  every  part  thereof,  and  all  exhibits  offered  in  evidence  in  con-  "•'**»i 

ith  said  depositions,  without  passing  on  the  merits  thereof,  be,  and 
Is,  not  allowed  at  the  present  time,  and  that  the  hearing  of  said 
ind  all  matte,r6  Involved  in  said  motion  pertaining  to  the  merits 
le,  and  they  hereby  are,  deferred,  and  the  consideration  thereof  re- 
Qtil  the  coming  in  of  the  said  master's  report;  and  it  appearing  to 
:  that  there  are  certain  machines  manufactured  by  the  defendant 
i  Claimed  by  the  complainants  to  be  within  the  scope  of  the  decree 
1  the  catise,  and  which  said  machines,  it  is  Insisted  on  the  part  of 
dant,  are  not  within  the  scope  of  said  decree,  and  the  court  being  of 
)n  that  It  Is  within  the  province  or  the  duty  of  the  master  to  do- 
he  question  whether  said  machines  contain  infringement  upon  the 
the  complainant's  patent  as  in  this  cause  adjudicated,  it  is  ordered 
>re  proceeding  with  the  accounting  so  far  as  the  same  relates  to 
lines  which  it  is  claimed  are  not  within  the  scope  of  the  decree, 
naster  do  first  satisfy  himself  by  the  evidence  produced  by  both  par* 
9  validity  of  the  complainant's  contention. 

End  or  CAass  is  Voi  87. 


Digitized  by 


Google 


I 


Digitized  by 


Google 


Digitized  by 


Googl( 


I 


Digitized' by  VjOOQIC 


Digitized  by 


Google 


I 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


4 


Digitized  by 


Google 


Nathmal  Reporier  System.  Unltod  SlatM  Series. 

THE 

FEDERAL  REPORTER. 

VOLUME  88. 


CASES  ARGUED  AND  DETERMINED 

CIRCUIT  COURTS  OF  APPEALS  AND  CIRCUIT 

AND  DISTRICT  COURTS  OF  THE 

UNITED  STATES. 

PERMANENT  EDITION.. 


AUGUST— OCTOBER,  189& 


ST.  PAUL: 
WEST  PUBLISHING  CO. 

1&98. 


Digitized  by 


Google 


COPTRIGHT,  1898, 

WEST  PUBLISHING  COMPANY. 


Digitized  by 


Google 


RULES  OF  COURT. 


UUITED  STATES  CIRCUIT  COITRTS  OP  APPEALS. 


Table  of  Fees  for  Circuit  Courts  of  Appeals. 


Supreme  Court  of  the  United  State([^  October  Term,  1897. 

Order. 

February  28,  1898. 
Ordered,  that  the  table  of  fees  and  costs  in  the  circuit  courts  of 
appeals,*  established  in  pursuance  of  the  act  of  congress  of  February 
19,  1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby, 
amended  as  to  tbe  item  for  "Preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing 'and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  .15,"  by  substituting 
twenty-five  cents  in  place  of  fifteen  cents,  for  each  printed  page,  so 
tliat  said  order  as  amended  shall  read  as  follows: 

Ordered,  in  pnrsuance  of  the  act  of  congress  of  February  19,  1897 
(29  Stat  686,  c.  263),  that  the  following  table  of  fees  and  costs  in 
the  circuit  courts  of  appeals  be,  and  the  same  is  hereby,  established, 
to  take  effect  on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees 
and  costs  than  those  therein  named  shall  thereafter  be  charged: 

Docketing  a  case  and  filing  tiie  record $  5  00 

Bnterlng  an  appearance 26 

Transferring  a  case  to  the  printed  calendar 1  00 

Sntering  a  contlnaance 25 

FlUns  a  motion,  order,  or  other  paper 25 

Eintering  any  rule,  or  making  or  copying  any  record  or  other  paper,  for 

each  one  hundred  words 20 

Entering  a  Judgment  or  decree 1  00 

Bvery  search  of  the  records  of  the  court  and  certifying  the  same. ...      1  00 

Afflxinf;  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute  or 

order  of  court,  one  per  cent,  on  the  amount  so  received,  kept  and  paid. 

Preparing  the  record  for  the  printer,  indexing  the  same,  supervising 

tbe  printing  and  distributing  the  copies,  for  each  printed  page  of  the 

record  and  Index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  In  addition  for  supervising 

th»  i»inting) 20 

Issnlns:  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

otber  process  5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Gopy  ot  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  five  dollars  In  the  Whole  for  any  copy) 1  00 

Attomey'a  docket  fee 20  00 

I,  James  H.  McKenney,  clerk  of  the  supreme  court  of  the  United 
States,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  liie"  ordw 
8S  F.  (ill) 
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of  said  supreme  court  entered  on  February  28,  1898,  In  pursi 
the  act  of  congress  of  February  19,  1897,  as  fbs  same  remai 
the  flies  and  records  of  said  supreme  court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
seal  of  said  supreme  court,  at  the  city  of  Washington,  tbia  lit 
March,  A.  D.  1898. 

[Seal.]  JAMES  H.  McKENNET, 

Clerk  of  the  Supreme  Court  of  the  Unite 


Mgrhth  Oironit. 

APPENDIX  TO  RULE  35.t 


[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Oai 

Know  All  Men  by  These  Presents, 

Tbat  we,  as  principal,  and  — —  as  sureties,  are  held  ai 

bound  unto  the  United  States  of  America  in  the  full  and  Just  sum 
Dollars,  to  be  paid  to  the  United  States  of  America,  to  which  payi 
and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and 
trators  Jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of  ^-—  In  the  ye 

Lord.  One  Thousand  Eight  Hundred  and  Ninety- , 

Whereas,  lately  at  the Term,  A.  D.  180—,  of  the Cot 

United  States  for  the  District  of  ,  In  a  suit  dependlni 

Court  between  the  United  States  of  America,  plaintiff,  and ,  del 

a  judgment  and  sentence  was  rendered  against  the  said and 

ha—  obtained  a  writ  of  error  from  the  United  States  Circuit 

Appeals  for  the  Eighth  Circuit,  to  reverse  the  Judgment  and  senteo 
aforesaid  suit,  and  a  citation  directed  to  the  said  United  States  of 
citing  and  admonishing  the  United  States  of  America  to  be  and  i 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  a' 
of  St  Louis,  Missouri,  sixty  days  from  and  after  the  date  of  said 
which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  Is  such  that  if  the  s 
shall  api)ear  either  in  person  or  by  attorney  in  the  United  States  Circ 
of  Appeals  for  the  Eighth  Circuit  on  such  day  or  days  as  may  be  i 
for  the  hearing  of  said  cause  in  said  Court  and  prosecute  his  said  t^ 
ror  and  shall  abide  by  and  obey  all  orders  made  by  the  United  Stati 
Court  of  Appeals  for  the  Eighth  Circuit  in  said  cause,  and  shall  i 
himself  in  execution  of  the  Judgment  and  sentence  appealed  froo 
Court  may  direct,  if  the  Judgment  and  sentence  against  him  shall  be 

and  if  he  shall  appear  for  trial  in  the Court  of  the  United  Stati 

District  of dn  such  day  or  days  as  may  be  appointed  for 

by  said Court,  and  abide  by  and  obey  all  orders  made  by  sj 

provided  the  Judgment  and  sentence  against  him  shall  be  reverse 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit;  then  I 
obligation  to  be  void,  otherwise  to  remain  In  full  forcCi  virtue  and  < 


Approved:— 


Judge  of  the k 

1  For.  appendix  to  rule  35,  as  originally  adopted  In  the  Blghth  oil 
22  a  0.  A.  vi.,  78  Fed.  cxxxl. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS 


FIRST  CIRCUIT. 


Hon.  HORACE  ORAT,  Circuit  .TuiUca WaiUngton,  D.  a 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Bristol.  R.  I. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge..... Portland,   Me. 

Hon.  NATHAN  WBBB,  Dtotrt«t  Judge.  Maine Portland,  Me. 

Hon.  KDQAR  ALDRICH,  DUtrict  Judge,  New  Hampshire Littleton.  N.  H. 

Hon.  FRANCIS  a  LOWEUXi,  District  Judge,  Masaacbugetta Bolton,  Man. 

ARTHmt  L.  BROWN,  District  Judge,  Rliode  Island Prorldenee.  R.  I. 


SECOND  CIRCUIT. 


Hon.  RUFUS  W.  PECKHAU.  Circuit  Justice WBihlngton.  D.  a 

Hon.  WIU4AM  J.  WALIiACB,  Circuit  Judge Albaor,  N.  T. 

Hen.  B.  HBNRT  LACOMBB.  Otroott  Jvdge New  Tork.  N.  T. 

Hon.  NATHANIBL  SHIPMAN,  Circuit  Judge Harttord.  Conn. 

Hon.  WILLIAM  K.  TOWNSBND,  Dtstriet  Judge,  Conoectleut New  Haven,  Conn. 

Hon.  ALFRED  C.  COXB,  District  Judge,  N.  D.  New  York UUea.  N.  T. 

Hon.  ADDISON  BROWN,  District  Judge,  &  D.  New  York New  York,  N.  T. 

Hon.  BDWARD  B.  THOMAS.  District  Judge,  X.  D.  New  Tork....I>  Liberty  St.,  New  York. 
BoD.  HOTT  H.  V^HBELER,  District' Judge,  Vermont Brattleboro.  Vt. 


THIRD  CIRCUIT. 


OBOROa  SHIRAS,  Jr.,  Circuit  Justice Waahlngton.  D.  0. 

Hon.  IfAROOa  W.  ACHESON,  Circuit  Judge PltUburgh,  Pa. 

Hon.  OBOBGB  H.  DALLAS,  Circuit  Judge Fhiladelpbia,  Pa. 

Hon.  BIBWABD  O.  BRADFORD.  IMstHct  Judge,  Delaware .Wilmington,  Del. 

Hob.  AMDRaW  KIRKPATRICK,  Olatriet  Judge.  New  JetMr Trenton,  N.  J. 

Hon.  'W^ILLIAM  BXTTLER,  District  Judge,  B.  D.  PennsyWania PbiUdelpbla,  Pa. 

Hon.  JOSEPH  BUFFINQTON.  DUtrict  Judge,  W.  O.  Pennsylvania Pittsburgb.  Pa. 

FOURTH  CIRCUIT. 

Hob.  MBLVILLB  W.  FOLLBR,  Cireult  Jusitoe WasUncton,  D.  a 

Hon.  NATHAN  GOIV,  Oirenit  Judge Clarksburg,  W.  Va. 

Hon.  CHARLES  H.  SIMONTON,  Circuit  Judge Obarleaton,  8.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PintNELL.  District  Judge,  B.  D.  North  Carolina. Raleigh,  N.  0. 

Hon.   HAMILTON  Q.  BWART,  District  Judge,  W.  D.  North  Oarollna.  .HendersonviUe,  N.  C. 
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Hon.  WILLIAM  H.  BRAWLET,  Dtstrtet  Judge,  B.  Mid  W.  D.  South  Car.  .Charlaston.  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judsa,  B.  D.  Virginia Richmond,  Vl 

Hon.  JOHN  PAUL,  Dtitrlct  Judge,  W.  D.  VirglnU Hanrlwaburg.  Vt. 

Hon.  JOHN  J.  JACKSON,  District  Judge,  Weit  Virginia Parkenbnrg,  W.  Va. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  JusUce Waihlngton.  D.  a 

Hon.  DON  A.  PARDEE,  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  Mccormick,  circuit  judge .• Datlaa.  Til 

Hon.  JOHN  BRUCE,  District  Judge,  M.  and  N.  D.  Alabama HontgomeiT,  All. 

Hod.  HARRT  T.  TOULMIN,  District  Judge,  S.  D.  AUIwma MobUa.  All. 

Hon.  CHARLES  SWATNE,  District  Judge,  N.  D.  Florida JackaonvUla.  Fli. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  8.  D.  Florida Ker  West.  JU 

Bon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Oeorgla Atlanta,  Gi. 

Hon.  EMORY  SPEER,  District  Judge,  8.  D.  Georgia Macon.  0*. 

Hon.  CHARLES  PARLANOE.  District  Judge.  B.  D.  Louisiana New  Orieana,  U. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shrereport.  L*. 

Hon.  HENRT  C.  NILBS,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko.  Mia. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  B.  D.  Texas Sherman.  Tn. 

Hon.  JOHN  B.  RECTOR,  District  Judge,  N.  D.  Texas.' Dallas,  TsL 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas.' Ft.  Worth.  Tax. 

Hon.  THOMAS  S.  MAXEY.  District  Judge.  W.  D.  Texas Austin.  Tu. 

SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice Waslilngtott,  D.  C. 

Hon.  WILLIAM  H.  TAFT,  Circuit  Judge Cincinnati.  OUk 

Hon.  HORACE  H.  LURTON,  Circuit  Judge ...NashTlUa.  Tsno. 

Hon.  JOHN  WATSON  BtARR,  District  Judge,  Kentucky LoulsTiUe,  Kr. 

Hon.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigan Detroit,  Mich. 

Hon.  HENRY  F.  SEVERENS,  District  Judge,  W.  D.  Michigan Kalamasoo,  Uleh. 

Hon.  AUGUSTUS  J.  RICKS,  District  Jndge,  N.  D.  Ohio Cleveland.  OUo. 

Hon.  GEORGE  R.  SAGE,  District  Judge,  S.  D.  Ohio.* Cincinnati,  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.  Ohto.< Cincinnati,  Ohk). 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  H.  D.  Tennessee.... Chattanooga,  TWul 
Hon.  ELI  S.  HAMMOND,  District  Judge,  W.  D.  Tennessee Memphis,  Ttam. 


SEVENTH  CIRCUIT. 


Hon.  HENRY  B.  BROWN,  Circuit  JusUce Washington,  Dl  C 

Hon.  WILLIAM  A.  WOODS,  Circuit  Judge Indianapolis,  Ind. 

Hon.  JAMES  Q.  JENKINS,  Circuit  Judge Milwauksa,  Wis. 

Hon.  JOHN  W.  SHOWALTER,  Circuit  Judge Chicago,  VO. 

Hon.  PETBR  S.  QROSSCUP,  District  Judge,  N.  D.  Illinois.  .42S9  Grand  Boulevard,  CUeactt. 

Hon.  WILLIAM  J.  ALLEN,  District  Judge,  S.  D.  Illinois ^dngSaU,  HL 

Hon.  JOHN  H.  BAKER,  District  Judge,  Indiana. (Mhsn,  lad. 

Hon.  WILLIAJI  H.  SEAMAN,  District  Judge,  B.  D.  Wisconsin Shaborffo,  Wis. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  O.  Wisconsin Hadisoa.  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BRBIWER,  Circuit  Justice... Washington,  0.  C 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


GRS^GH  T.  EQUITABLB  LIFB  ASSUR.  SOC.  OF  UNITBD  STATBS  et  «L 
(Clrcnlt  Court,  D.  Waahlngton,  N.  D.    June  25,  1888.) 

L  RslIOTATt  OF  CAOBBS— SbPABABLE    COXTROVEBBT— AlilBRASK    or    PliAINTIFr. 

One  of  scTerid  defendants,  who  Is  a  citizen  of  one  of  the  United  States, 
cannot  remove  the  cause  on  the  ground  of  a  separable  controTersy  be- 
tween himself  and  an  alien  plaintiff. 
%  Saxb— Alikhs — Naturalization. 

A  declaration  of  intention  to  become  a  citizen  of  the  United  States  does 
not  mali£  one  a  naturalized  citizen,  nor  entitle  him  to  the  rights  or  >prlT- 
lleges  of  citizenship  in  the  state  of  Washington;   and  he  is,  therefore,  not 
a  citizen  of  that  state  in  the  meaning  of  the  removal  acts. 
t.  Removal  or  Oausks— Bepababls  C!oicTRorER8T— Actiok  ros  Lukl. 

An  action  to  recover  damages  for  a  libel  alleged  to  have  been  written 
and  pnbllshed  t^  certain  of  the  defendants,  acting  as  agents  of  their  co- 
defendant,  contains  no  separable  controversy  which  will  enable  such  co- 
defendant  to  remove  the  case. 

This  la  an  action  to  recover  damages  for  an  alleged  libd,  and 
was  brought  by  John  Creagh  against  the  Equitable  Life  Assurance 
Society  of  the  United  States,  a  New  York  corporation,  and  Frank 
Waterhouse  and  William  P.  Pritchard,  co-partners  doing  business  un- 
der the  firm  name  and  style  of  Waterhouse  &  PritchanL 

Upton,  Arthur  &  Wheeler,  for  plaintiff. 

Burke,  Shepard  &  McQilvra,  for  defendants.  ' 

HANFORD,  District  Judge.  This  action  was  commenced  in  the 
superior  court  of  the  state  of  Washington  for  King  county,  to  recover 
damages  for  an  alleged  libelous  letter,  injurious  to  the  pltiintiff, 
alleged  to  have  been  written  and  published  by  the  defendants  Water- 
house  &  Pritchard,  acting  in  that  behalf  as  agents  of  their  co-defend- 
ant, the  Equitable  Life  Assurance  Society,  and  in  the  transaction  of 
business  within  the  scope  of  their  agency,  as  well  as  in  behalf  of  them- 
selves. The  Equitable  Life  Assurance  Society  filed  in  the  state  court 
a  petition  and  bond  for  removal  of  the  case  into  this  court,  alleging  in 
88F.— 1 
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its  petition  as  the  ground  for  removal  that  there  is  a  separa 
troTersy,  which  is  wholly  between  the  plaintiff  and  said  pet 
defendant;  that  the  amount  in  controversy  exceeds  |2,000;  a 
the'plaintiff  is  an  alien,  and  said  defendant  is  a  corporation  oi 
under  the  laws  of  the  state  of  New  York,  and  is  a  citizen  of  t] 
of  New  York,  and  not  a  resident  of  the  state  of  Washingto 
plaintiff  filed  in  the  state  court  an  afiBdavit  in  opposition  to  t 
tion  for  removal,  in  which  he  controverted  certain  allegation 
petition,  and  alleged  afBrmatively  that  at  and  prior  to  the 
commencing  this  action  he  was  and  had  been  a  resident  and 
of  Seattle,  in  the  state  of  Washington,  and  that  he  had  decb 
intentions  to  become  a  citizen  of  the  United  States,  and  had  ta 
subscribed  the  oath  prescribed  by  the  laws  of  the  United  Stat 
taken  by  an  alien  at  the  time  of  making  such  declaration, 
fendants  have  caused  a  transcript  of  the  record  of  the  state  < 
be  filed  in  this  court,  and  the  case  has  been  regularly  docket 
a  date  set  for  the  trial,  although  there  has  been  no  appear; 
or  on  behalf  of  the  plaintiff.  From  the  facts  appearing  by  the 
a  question  of  jurisdiction  arises,  which  it  is  the  duty  of  the  < 
notice  and  pass  upon,  notwithstanding  the  failure  of  the  pla 
present  the  question  by  any  motion  or  pleading.  I  hold  t 
case  is  not  removable,  and  this  court  is  without  jurisdiction, 
reasons:  In  the  first  place,  the  only  ground  for  removing  ( 
alleged  by  the  petitioning  defendant  is  a  separable  controve 
the  law  does  not  permit  one  or  more  of  several  defendants  to 
a  catise  into  a  United  States  circuit  court  on  this  ground,  unle 
be  a  controversy  which  is  wholly  between  citizens  of  differen 
An  alien  who  is  a  party  to  a  separable  controversy  is  not  gi 
right  to  remove  a  cause.  King  v.  Cornell,  106  U.  8..  395-39!) 
Ct.  312.  And  the  converse  of  this  proposition  must  be  equal 
that  is  to  say,  one  of  several  defendants,  who  is  a  citizen  ol 
the  United  States,  is  not  authorized  to  remove  a  cause  on  the 
that  there  is  a  separable  controversy  between  himself  and  i 
plaintiff.  Now,  the  plaintiff  in  this  case  is  still  an  alien.  Hi 
ration  to  become  a  citizen  of  the  United  States  does  iiot  mak 
naturalized  citizen,  nor  entitle  him  to  the  rights  or  privileges 
zenship  in  the  state  of  Washington.  It  is  true  that  this  cas 
of  which  this  court  might  have  had  original  jurisdiction 
ground  of  diversity  of  citizenship  of  the  parties,  but  still  the 
not  removable,  because  some  of  the  defendants,  being  citizens 
idents  of  the  state  of  Washington,  are  precluded  frofn  joinin{ 
petition  for  removal,  and  the  one  defendant  who  is  a  nonres 
the  state  of  Washington  is  barred  of  the  right  of  removal 
ground  of  a  separable  controversy  by  the  fact  that  the  other  j 
the  alleged  separable  controversy  is  not  a  citizen  of  any  one 
states  of  the  Union.  The  second  fatal  objection  to  the  jurii 
of  this  court  is  found  in  the  rule,  now  well  established  by  r 
decisions  of  the  supreme  court,  that  an  action  of  tort  which  is  1 
in  a  state  court  against  several  defendants  jointly  contains 
arable  controversy  which  will  authorize  its  removal  by  8om< 
defendants  into  a  circuit  court  of  the  United  States,  even 
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file  separate  answers  and  set  ap  different  defenses  from  the  other  de- 
fendants, and  allege  that  they  are  not  jointly  liable  with  them,  and 
that  their  own  controversy  with  the  plaintiff  is  a  separable  one;  for, 
as  the  supreme  conrt  has  often  said:  "A  defendant  has  no  right  to 
say  that  an  action  shall  be  several  which  the  plaintiff  seeks  to  make 
Joint.  A  separate  defense  may  defeat  a  joint  recovery,  but  it  can- 
not deprive  a  plaintiff  of  his  right  to  prosecute  bis  suit  to  a  final  deci- 
sion in  his  own  way."  Pirie  v.  Tvedt,  116  U.  8.  41-43,  5  Sup.  Ct. 
1034, 1161;  Sloane  v.  Anderson,  117  U.  S.  275,  6  Sup.  Ct.  730;  Little 
T.  Giles,  118  U.  a  596-^01,  7  Sap.  Ct.  32;  Railroad  Co.  v.  WangeUn, 
132  U.  S,  599, 10  Sup.  Ct  203;  Torrence  v.  Shedd,  144  U.  S.  527-530, 
12  Sup.  Ct  726;  Connell  v.  Smiley,  156  U.  S.  335-340,  15  Sup.  Ct 
353;  Powers  v.  Railway  Co.,  169  U.  S.  92-103, 18  Sup.  Ct.  264.  This 
court  has  heretofore  ruled  differently  in  one  or  two  iDstsmcesj  adopt- 
ing the  rule,  which  I  now  consider  to  be  sound,  and  well  supported  by 
authorities,  that  when  a  master  is  made  liable  for  a  negligent  or 
wrongful  act  of  his  servant,  solely  upon  the  ground  of  the  relation- 
ship between  them,  and  the  application  of  the  rule  of  respondeat 
superior,  and  not  by  reason  of  any  personal  participation  in  the  neg- 
ligent or  wrongful  act,  he  is  liable  severally,  and  not  jointly  with  the 
servant  I  have  considered  it  a  logical  sequence  from  this  rule  that, 
althon^  the  master  and  his  delinquent  servant  be  named  as  co-de- 
fendants in  such  an  action,  the  complaint  shows  affirmatively  th^t 
there  is  no  joint  liability,  and  that  either  defendant  may  properly 
claim  that  there  is  a  separable  controversy  between  himself  and  the 
plaintiff.  In  the  cases  cited,  the  supreme  conrt  does  not  question 
the  rule,  and  seems  to  take  it  for  granted  that  it  may  be  successfully 
interposed  as  a  defense,  but  it  denies  the  sequence,  and  holds  to  the 
idea  that  an  action  against  several  defendants  jointly,  where  by  the 
plaintiff's  own  showing  there  is  no  joint  liability,  may  not  be  split 
into  several  controversies,  but  must  necessarily  fail  entirely.  This 
court  must  follow  the  decisions  of  the  supreme  court,  rather  than  its 
own  previous  practice.  An  order  will  be  entered  on  the  court's  own 
motion,  remanding  this  case  to  the  superior  court  for  want  of  juris- 
diction in  this  court  to  entertain  it 


GREGORY  V.  BOSTON  SAFE-DEPOSIT  &  TRUST  CO. 

(Circuit  Court,  D.  Massacbusetts.     May  18,  1898.) 

No.  048. 

Rbmovai.  or  Caubbs— TiuK  for  RcuovAii. 

Under  the  act  of  1SS7  (24  Stat.  554)  It  Is  too  late  to  file  a  petition  for  re- 
moval after  the  answer  day  In  the  state  court  has  passed. 

This  was  an  action  commenced  in  a  state  court  by  Charles  A. 
Gregory  against  the  Boston  Safe-Deposit  &  Trust  Company,  and  sub- 
sequently removed  to  this  court  by  the  defendant  The  case  has 
now  been  heard  on  a  motion  to  remand. 

Francis  A.  Brooks,  for  complainant. 

Solomon  Lincoln  and  Thomas  H.  Talbot,  for  defendant. 
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COLT,  Circuit  Jadg&  n%e  bill  of  complaint  in  this  case  was  filed 
in  the  state  court  on  March  22,  1896.  By  the  eighth  rale  of  chan- 
cery practice  of  the  state  court,  a  defendant  ia  required  to  file  his 
answer,  plea,  or  demurrer  within  one  month  after  the  day  of  ap- 
pearance, the  day  of  the  appearance  being  the  return  day  of  the  sub- 
poena. A  subpoena  was  issued  in  this  case  returnable  at  the  May 
rules,  1895,  and  was  duly  served  on  the  defendants.  The  defend- 
ants appeared,  and  answered  to  the  bill,  and  on  July  3,  1895,  the 
plaintiff  filed  his  replication.  The  bill  was  subsequently  dismissed 
as  to  all  the  defendants  except  the  Boston  Safe-Deposit  &  Trust  Com- 
pany. On  April  10,  1897,  the  plaintiff  obtained  leave  of  court  to 
amend  his  bill  of  complaint  The  petition  of  the  trust  company 
for  removal  was  filed  June  14,  1897. 

The  act  of  congress  of  1887  (24  Stat.  554)  provides  that  any  party 
entitled  to  remove  a  suit  from  a  state  court  into  the  circuit  court 
of  the  United  States  "may  make  and  file  a  petition  in  such  suit  in 
such  state  court  at  the  time,  or  any  time  before  the  defendant  is 
required  by  the  laws  of  the  state  or  the  rule  of  the  state  court  in 
which  such  suit  is  brought  to  answer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff."  In  construing  this  statute,  the  su- 
preme court  has  repeatedly  held  that  the  defendant's  right  of  re- 
moval can  only  be  exercised  before  the  time  he  is  required  to  plead 
in  the  state  court.  In  Martin's  Adm'r  v.  Bailroad  Co.,  151  U.  S. 
673,  687, 14  Sup.  Ct.  533,  538,  the  court,  speaking  through  Mr.  Justice 
Gray,  observes: 

"CoDstnilsg  the  provision  now  In  question,  having  regard  to  the  natnral 
meaning  of  its  language,  and  to  the  history  of  the  I^slatlon  upon  this  sub- 
ject, the  only  reasonable  inference  is  that  congress  contemplated  that  the 
petition  for  removal  should  be  filed  In  the  state  court  as  soon  as  the  defend- 
ant was  required  to  make  any  defense  Whatever  in  that  court,  so  that.  If  the 
case  should  be  removed,  the  validity  of  any  and  all  of  his  defenses'  should  be 
tried  and  determined  In  the  circuit  court  of  the  United  States." 

See,  also,  Goldey  v.  Morning  News,  156  U.  S.  518,  624,  15  Sup. 
Ct  559;  Railway  v.  Brow,  164  U.  S.  271,  277,  17  Sup.  Ct  126;  Man- 
ley  T.  Olney,  32  Fed.  708.    Motion  to  remand  is  granted. 


UNITED  STATUS  v.  EISENBEIS  et  sl.  (HOGO,  Intervener). 

(District  Court,  D.  Washington,  N.  D.    June  18, 1898.) 

].  Fbdbral  Oouktb— FoLLOwiHs  Statb  Decisions. 

Whether  a  mere  equitable  Interest  in  lands  becomes  Impressed  with  the 
lien  of  a  judgment  against  the  owner  of  such  interest  is  a  question  of 
local  law,  in  regard  to  which  the  federal  courts  will  follow  the  state 
decisions. 
SL  JuDGUBNT  Liens— Equitablk  Interests  in  Lands. 

The  equitable  Interest  of  one  who  has  conveyed  the  legal  title  In  his 
lands  to  third  parties,  for  the  purpose  of  defrauding  his  creditors,  does 
not,  In  the  state  of  Washington,  become  Impressed  with  the  lien  of  * 
Judgment  thereafter  rendered  against  him. 
H  Deposits  in  Court— Condemnation  Proceedinos— Rights  of  Creditors. 
Money  In  court  awaiting  distribution  to  those  in  whose  favor  awards 
liave  been  made  in  condemnation  proceedings  Instituted  by  tbe  govern- 


Digitized  by 


Google 


:::£:: 
c::i 


DNITKD   STATES   T.   KI8ENBEI8.  O 

cannot  be  Intercepted  by  means  of  a  creditors'  bill,  or  Intervening 
on  In  the  nature  thereof.  Such  a  proceeding  would  be,  In  effect,  a 
against  the  government  and  the  clerk  of  court,  to  make  them  .liable 
imlsbees. 

E.  Humphries,  for  intervener. 
Weir,  for  respondents. 

FORD,  District  Judge.     This  suit  was  instituted  by  the  gov- 

t  of  the  United  States  against  the  several  owners  of  a  tract 

for  condemnation  of  said  land  for  the  use  of  the  government 

e  for  the  Point  Wilson  fortifications.     All  persons  who,  by 

ilic  records,  appear  to  have  been  owners  of  any  part  of  tlte 

jquired,  or  of  any  interest  therein,  or  having  Uens  thereon, 

ade  defendants.     The  list  includes  Henry  Bash  and  his  wife, 

!ir  son,  Francis  L.  Bash,  and  their  daughter,  Clementine  R 

nd  her  husband,  B.  M.  Long.     By  the  judgment  of  the  court 

determined  that  said  Francis  L.  Bash  and  B.  M.  Long  were 

lers  of  undivided  interests  of  part  of  the  tract  condemned,  and 

sation  therefor  was  awarded  to  them.*    After  the  trial  and 

judication  of  the  rights  of  the  parties,  J.  B.  Hogg,  as  admin- 

■  of  the  estate  of  George  E.  Hogg,  deceased,  by  leave  of  the 

lied  a  petition,  as  an  intervener,  for  the  purpose  of  contest- 
right  of  said  Francis  L.  Bash  and  B.  M.  Long  to  receive  the  C** 

awarded  to  them  as  compensation  for  their  interests  in  said  jS:» 

id  in  his  petition  the  intervener  prays  to  have  said  money  paid  2«'** 

and  applied  in  satisfaction  of  a  judgment  rendered  by  the  "— 

r  court  of  the  state  of  Washington  for  Jefferson  county,  in  ^"'I 

Qth  of  April,  1893,  in  favor  of  George  E.  Hogg  and  against  C'l*} 

Bash.     The  amended  petition  avers  that  on  and  prior  to  the  "'I'l 

y  of  May,  1892,  said  Henry  Bash  and  Charles  Eisenbeis  were  "V!». 

oers  as  tenants  in  common  of  part  of  said  tract  of  land  de-  '~i''| 

in  the  amended  petition;  and  on  said  day,  for  the  purpose  of  lilt'' 

ling  the  creditors  of  said  Henry  Bash,  he  conveyed  the  legal 
his  interest  in  said  property  to  said  Francis  L.  Bash  and  B. 

g,  without  consideration,  and  his  said  grantees  took  the  title, 

je  since  held  the  same,  merely  as  trustees  for  said  Henry  Bash, 

s  been  ever  since  and  is  the  real  owner  thereof,  and  by  reason 

iwnership  the  said  judgment  in  favor  of  Cksorge  E.  Hogg  be- 
lien  upon  said  property,  and  continued  to  be  a  lien,  up  to 

luding  the  time  of  the  condemnation  proceedings  herein.    The 

id  petition  also  avers  that  the  debt  for  which  said  judgment 

idered  was  a  community  debt  of  said  Henry  Bash  and  his  wife, 

it  said  Henry  Bash  at  all  times  since  the  date  of  said  judgment 

n  insolvent,  having  no  property  upon  which  an  execution  could 

id,  except  his  interest  in  said  land,  and  that  said  judgment  re- 

Krholly  unsatisfied.     The  case  has  been  argued  and  submitted 

demurrer  to  said  amended  petition. 

te  argument  the  attorney  for  the  intervener  has  expressly  dis- 

I  intention  to  attack  the  validity  of  the  conveyance  from  Henry 

nd  wife  to  Francis  L.  Bash  and  B.  M.  Long,  on  the  ground 

e  same  was  executed  on  Memorial  Day,  and  in  the  amended 
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petition  it  is  averred  explicitly  that  the  legal  title  was  cony 
and  became  fully  vested  in,  said  Francis  L.  Bash  and  B.  & 
The  biain  question  in  the  case,  therefore,  is  whether,  under  t 
of  this  state,  a  mere  equitable  interest  in  real  estate  becoi 
pressed  with  the  lien  of  a  judgment  against  the  owner  of  sucl 
ble  interest.  This  is  a  question  of  local  law,  because  a  judg 
a  state  court  in  a  personal  action  becomes  a  lien  upon  real  e 
the  judgment  debtor  only  by  force  of  the  statutes  of  the  sta 
the  supreme  court  of  this  state  having  passed  upon  the  q 
and  rendered  a  decision  declaratory  of  the  law  of  this  state 
comes  the  duty  of  this  court  to  accept  that  decision  as  conclua 
follow  it.  In  the  case  of  Sawtelle  v.  Weymouth,  14  Wash 
Pac.  1101,  the  question  now  under  consideration  was  conside 
decided  by  the  supreme  court  of  this  state.  In  that  case  a  jc 
creditor  claimed  a  lien  upon  real  estate,  which  prior  to  the 
the  judgment  had  been  conveyed  by  the  judgment  debtor  to  1 
without  consideration,  and  thereafter  transferred  by  the  husb 
wife  to  other  near  relatives  in  payment  of  existing  debts, 
opinion  by  Mr.  Justice  Ctordon,  the  court  said  that,  at  the 
entry  of  the  judgment,  the  legal  title  to  the  premises  in  quest 
in  Margaret  E.  Weymouth,  the  wife  of  the  judgment  debtor, 
no  lien  attached  to  the  land  as  a  consequence  of  said  judgme 
the  filing  of  the  transcript,  and  the  subsequent  conveyances 
respondent  Margaret  E.  Weymouth  and  her  husband  to  De  La 
Strong,  for  value,  prior  to  any  proceedings  taken  by  said  i 
attacking  the  transfer  from  the  husband  to  the  wife,  were  si 
and  would  be  upheld."  In  this  case  the  legal  title  was  c 
by  the  judgment  debtor  prior  to  the  date  of  the  judgment, 
ceedings  were  commenced  by  the  intervener  or  his  testator  ai 
the  validity  of  the  transfer  of  title  from  Henrj'  Bash  and 
their  son  and  son-in-law  until  after  the  trial  and  determinatio 
issues  in  the  condemnation  proceedings  by  which  the  land 
propriated  by  the  United  States  government.  In  effect,  the 
tie  and  the  interest  of  all  the  parties  named  as  defendants  wai 
final  judgment  herein,  conveyed  to  the  government,  so  that 
comes  fairly  within  the  rule  laid  down  by  the  supreme  conn 
state  in  the  case  above  cited.  The  judgment  set  forth  in  tl 
vener's  petition  never  became  a  lien  upon  any  part  of  the  Ian 
priated  by  these  proceedings.  Therefore  the  petition  fails 
that  the  intervener  has  any  just  or  legal  claim  to  any  par 
money  paid  into  the  registry,  or  any  standing  to  contest  t 
of  the  parties  to  whom  said  money  has  been  awarded  to  rec 
same. 

The  intervener's  amended  petition  cannot  be  treated  as 
itors'  bill,  and  he  cannot  be  permitted  to  intercept  the  pa 
money  from  the  government  of  the  United  States  to  the  pe 
whom  compensation  was  awarded,  while  that  money  remaii 
custody  of  this  court,  for  two  reasons:  First.  Such  a  pn 
would  be,  in  effect,  a  suit  against  the  government  of  the  Unite 
and,  the  clerk  of  this  court  having  legal  custody  of  the  f 
make  them  liable  to  the  intervener,  as  garnishee.     Procee 
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this  nature,  to  reach  funds  in  legal  oostody,  are  not  tolerated.  Sec- 
ond. The  intervener's  amended  petition  is  insufficient  as  a  creditors' 
bill  for  the  reason  that  it  does  not  aver  that  an  execution  has  been 
issued  upon  the  judgment,  and  returned  nulla  bona,  nor  that  the  legal 
remedies  for  enforcing  the  judgment  have  been  esdiausted.  Demu^ 
rer  sustained. 


BASTERN  BUIIiDINO  &  LOAN  ASS'N  t.  BBDFORD. 

(Circuit  Goort,  W.  D.  XeniieBsee.  W.  D.    May  81,  1898.) 

No.  487. 

L  FonKioN  CoBFORATiONS— Stats  Regulation— "Doiho  Business." 

Complainant,  a  New  York  corporation,  loaned  money  to  defendant  In 
Tennessee,  taking  as  security  a  mortgage  upon  land  In  the  latter  state, 
without  having  compiled  with  the  conditions  prescribed  by  the  Tennessee 
statutes  for  foreign  corporations  doing  business  within  the  state.  The 
negotiations  were  all  carried  on  by  mail,  through  agents  in  Tennessee, 
the  loan  being  approved  at  the  company's  home  office  in  New  York,  and 
aU  notes  being  payable  at  that  office.  Held,  that  the  contract  was  made 
In  New  York,  and  to  be  performed  there,  and  that  the  company  was  not 
doing  bnslness  in  Tennessee  within  the  meaning  of  the  statutes. 

S.  Contracts— NoNBNFOBcsABLE  m  State  Couhts— Power  of  Federal  Courts. 
A  federal  court  will  not  refuse  to  enforce  a  valid  contract,  harmless  in 
Itself,  which  is  nonenforceable  in  the  state  courts  merely  on  account 
of  noncompliance  with  state  administrative  regulations. 

t,  Ububt— Lbx  Loci  Coktractus  Governs. 

A  contract  which  would  be  usurious  in  the  state  where  It  is  sought  to 
be  enforced  Is  not  subject  to  the  usury  penalties  of  that  state  if  It  is  not 
usurious  uuder  the  law  of  the  state  where  It  was  made. 

i.  Contracts — Enfobcbabilitv— Curino  Defects. 

Where  a. contract  is  nonenforceable  simply  by  reason  of  noncompliance 
with  administrative  regulations  of  the  state,  and  not  because  of  any 
vice  inherent  in  the  contract  itself,  the  defect  is  cured,  and  the  contract 
rendered  enforceable,  by  subsequent  compliance  with  such  regulations. 

In  Equity.     Bill  to  foreclose  a  mortgage. 

By  an  act  of  the  legislature  of  the  state  of  Tennessee  of  March  28,  1891 
(chapter  2),  entitled  "An  act  to  regulate  the  business  of  building  and  loan 
associations,"  It  was  required  that  no  building  and  loan  association  organ- 
ized under  the  laws  of  another  state  should  do  business  In  Tennessee  unless 
said  association  should  deposit,  and  continually  thereafter  keep  deposited. 
In  trust  for  all  its  members  and  creditors,  mortgages  amounting  to  not  less 
than  $25,000  or  more  than  $50,000,  at  the  discretion  of  the  treasurer.  They 
were  also  required,  before  commencing  to  do  business,  to  file  with  the 
treasurer  of  tie  state  a  duly-authenticated  copy  of  their  charter  or  articles 
of  Incorporation,  and  a  certificate  of  deposit  of  the  valid  securities  required. 
By  anotlier  section  the  officers,  directors,  or  agents  of  foreign  building  and 
loan  associations  were  forbidden  to  solicit  subscriptions  to  their  stock  In  that 
state,  or  to  sell  or  knowingly  cause  to  be  Issued  to  a  resident  of  the  state  any 
stock  of  the  association,  unless  a  deposit  had  been  made  in  accordance  with 
the  terms  of  the  act,  and  It  had  otherwise  complied  with  Its  provisions,  .\gents 
were  required  to  be  licensed  by  the  treasurer,  for  which  they  were  to  pay 
a  fee  of  $2,  and  he  was  also  to  receive  a  fee  of  $25  for  filing  the  papers 
mentioned  In  the  act  Any  violation  of  the  prohibition  against  the  sale  of 
stock  without  a  compliance  with  the  act  was  made  a  misdemeanor,  and  pun- 
ished as  such  by  fixed  penalties.  By  another  act  of  March  17,  1891  (chapter 
96),  chapter  31  of  the  acts  of  the  legislature  of  Tennessee  for  the  year  1877, 
being  sections  1992  to  2003  of  Milllkeu  &  Vertrees*  Code,  was  amended  so  as 
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to  apply  that  act  to  corporations,  chartered  under  the  laws  of  othc 
known  as  "building  and  loaii  associations,"  and  other  specifically 
ated  corporations.     The  act  of  1877,  carried  into  Mllliken  &  Vertre 
was  an  act  for  the  encouragement  of  mining  and  manufacturing  corp 
which  were  required,  if  desiring  to  carry  on  their  business  in  this 
file  in  the  office  of  tlie  secretary  of  state  a  copy  of  their  charters  oi 
of  incorporation,  and  such  cori>orations  were  to  be  deemed  and 
be  corporations  of  this  state, .  subject  to   Its  Jurisdiction,  to  sue 
sued  therein  In  the  mode  and  manner  directed  by  law  in  the  case  < 
rations  created  and  organized  within  the  state.    Then  the  act  conf« 
privilege  of  acquiring  and  holding  real  property,  which  was  mai 
for  its  debts.    The  act  gave  resident  creditors  priority.    Taxation  -w 
lated.    Rights  of  way  were  given  for  the  maintenance  of  roads, 
canals,  tramways,  telegraph  lines,  etc.;    but  they  were  required 
business  within  a  year.  It  being  declared  to  be  the  object  of  th« 
secure  the  opening  and  development  of  the  mineral  resources  of  t 
to  facilitate  the  introduction  of  foreign  capital,  etc.;   and  such  cor] 
were  authorized  to  establish  villages  and  settlements  for  the  use  i 
dence  of  its  employes  and  others;  and  the  sale  of  liquor  was  prohlbitc 
a  radius  of  five  miles  of  such  villages  and  settlements.     Subsequent! 
act  of  March  28,  1891  (chapter  122),  this  act  (chapter  31,  1877)  was 
to  all  corporations  chartered  or  organized  under  the  laws  of  other 
countries  for  any  purpose  whatsoever,  which  may  desire  to  do  any 
business  within  the  state  of  Tennessee.    This  last  act  further  requ 
a  copy  of  the  charter  should  be  filed  with  the  secretary  of  state, 
abstract  thereof  in  every  county  In  which  a  foreign  corporation  desli 
business.    And  then,  by  section  3,  it  was  enacted  that  "It  shall  be 
for  any  foreign  corporation  to  do  or  attempt  to  do  any  business  oi 
acquire  any  property  in  this  state  without  first  having  compiled 
provisions  of  this  act,  and  a  violation  of  this  statute  shall  subject  the 
to  a  fine  of  not  less  than  one  hundred  dollars,  nor  more  than  five 
dollars,  at  the  discretion  of  the  jury  trying  the  case."     And  by  s 
when  the  corporation  had  complied  with  the  provisions  of  the  act, 
be  to  all  intents  and  purposes  a  domestic  corporation  of  the  state, 
had  no  agent  In  the  state  upon  whom  process  could  be  served,  it  'w 
to  attachment,  to  be  levied  upon  any  property  owned  by  the  corporat 
last  section  of  the  act  re-enacted  the  provisions  of  chapter  31  of 
of  1877,  thus  extending  all  the  privileges  of  that  original  act  to  all 
tions  whatever  coming  into  the  state  to  do  business.     The  plalntlflF  le 
ing  and  loan  association  of  the  state  of  New  York,  having  its  locatU 
city  of  Syracuse,  which  has  never  complied  or  attempted  to  compl; 
aa  hereinafter  stated,  with  any  of  the  foregoing  acts,  nor  with  a  su 
act  known  in  the  legislation  of  the  state  as  the  "Curative  Act"  of 
1895  (chapter  119),  which  authorized  corporations  that  had  been  do 
ness  in  the  state  contrary  to  the  provisions  of  the  former  act  to 
charters  as  required,  and  be  relieved  of  the  penalties  and  forfet 
curred,  but  with  the  important  provision  that  no  suit  should  be  1 
upon  any  contract  thus  made  valid  until  after  two  years  from  the 
of  the  act. 

By  the  charter  of  the  plalntitT  company  it  was  authorized  to  esi 
local  board  anywhere,  to  be  composed  of  Its  members  in  that  lo< 
assist  in  carrying  on  its  business,  it  being  a  mutual  company.  It  hi 
of  agents  in  Memphis,  Shelby  county,  Tenn.,  and  also  a  local  boa 
posed  of  members  thereabouts.  On  the  23d  day  of  January,  180; 
the  passage  of  any  of  the  foregoing  acts  except  that  of  1877,  the  d 
signed  In  Shelby  county,  Tenn.,  a  written  application  for  shares  in  t 
tiff  association  in  the  form  prescribed  for  the  purpose,  and  custo 
doing  its  business.  This  application  was  forwarded  by  mail  thn 
above  agents  to  the  plaintiff  company  at  Its  home  ofllce  In  Syracus 
The  application  was  granted  by  the  board  of  directors  at  the  home  oi 
on  February  2,  1891,  a  certificate  for  46  shares  of  the  stock,  amoD 
$4,600,  was  issued  to  the  defendant,  being  sent  to  him  by  mail  thr 
Memphis  agents.    According  to  the  scheme  of  the  company,  this  st 
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to  mature  by  the  payment  of  Its  dues  and  assessments  on  the  Ist  of  Anjmst, 
1807.  These  dues  and  assessments  were  payable  at  its  home  office  In  Syra- 
cuse, N.  Y.,  but  a  by^aw  authorized  them  to  be  paid  to  the  local  board  or 
agent  where  the  stoclcholder  resided,  If  the  stocliholder  so  desired.  On  March 
20,  1891,  the  defendant  made  a  written  application  for  a  loan,  which,  accord- 
ing to  the  custom  of  the  company,  was  sworn  to,  and  appraisers  appointed 
by  the  local  board  Indorsed  on  the  application  a  sworn  appraisement  of  the 
property  which  was  offered  as  security.  In  this  application  for  a  loan  of 
$4,600  for  61^  years  it  was  stated  that  the  loan  was  to  bear  interest  at  the 
rate  of  5  per  cent,  per  annum,  and  a  premium  of  5  per  cent,  per  annum, 
payable  annually  on  or  before  the  last  Saturday  of  each  month,  "all  pay- 
ments to  be  made  as  the  lender  may  direct,"  and  to  secure  the  same  the 
defendant  agreed  to  give  a  mortgage  upon  the  propelrty  offered  as  security. 
This  application  and  appraisement,  like  the  application  for  stock,  was  sent 
by  the  agents,-  through  the  mail,  to  the  home  office  at  Syracuse,  N.  T.;  and 
on  the  18th  of  May,  1891,  the  board  of  directors  at  Syracuse,  In  the  state  of 
New  York,  recommended  and  approved  the  loan.  Subsequently  Bedford  made 
a  written  application,  again  sent  through  the  mails  for  what  Is  called  "an 
advance  of  loan,"  and  referred  to  the  resolution  of  the  board  of  directors 
of  May  IS,  1801,  allowing  the  advance  at  "a  premium  of  ten  per  cent,"  at- 
tached to  which  written  application  was  the  affidavit  of  one  of  the  agents, 
which -was  again  forwarded  to  the  board  of  directors  by  mail.  The  defendant 
and  hJa  wife  then  executed  a  mortgage  upon  real  estate  situated  in  Shelby 
county,  Tenn.,  dated  May  1,  1801,  duly  and  properly  acknowledged  June  18, 
1891,  filed  for  record  June  20,  1891,  and  duly  recorded  In  the  register's  office 
of  Shelby  county.  This  mortgage  acknowledged  the  receipt  of  $4,600,  and 
secured  the  sum  of  $6,683.08,  "the  same  being  the  principal,  Interest,  and 
premium  of  the  loan,  evidenced  by  78  notes,  dated  Memphis,  Tenn.,  May  1, 
1801,  payable  to  said  association  at  its  office  in  Syracuse,  monthly."  Having 
Bigned  these  notes  at  Memphis,  and  recorded  this  mortage,  they  were  again 
forwarded  by  these  agents,  through  the  mail,  to  the  home  office,  in  the 
city  of  Syracuse,  N.  Y.,  and  thereupon  the  plaintiff  company  drew  its  draft 
on  the  Bank  of  Onondaga  at  Syracuse,  N.  Y.,  in  favor  of  the  defendant,  for 
the  sum  of  $4,140,  which  in  due  course  of  business  was  paid  to  him,  or  to 
his  order,  at  Syracuse,  N.  Y.  The  shares  of  stock  were  withdrawn,  duly 
receipted  for,  according  to  the  customary  method  of  doing  business.  The 
plaintiff  company  did  file  a  copy  of  its  charter  with  the  secretary  of  state  on 
August  11,  1803,  and  an  abstract  thereof  in  Shelby  county  on  August  15, 
1898,  more  than  two  years  after  the  completion  of  this  transaction,  and  be- 
fore the  passage  of  the  curative  act  The  78  notes  executed  were  all  dated 
May  1,  1891.  Each  was  foe  $72.86,  except  the  last  three,  which  were  eacb 
for  the  sum  of  ?38.36.  They  were  all  payable  to  the  order  of  the  plaintiff 
company  at  Its  office  In  Syracuse,  N.  Y.,  the  first  on  or  before  the  last  Satur- 
day of  May,  1891,  and  each  successive  one  on  the  last  Saturday  of  every  month 
thereafter  up  to  and  Including  the  last  Saturday  of  November,  1897.  These 
notes  represented  the  amount  of  dues  estimated  to  mature  and  become  pay- 
able on  the  shares  of  stock  which  the  defendant  held  until  the  same  should 
mature  and  reach  their  par  value  from  the  payment  of  the  dues,  together 
with  the  earnings  thereon,  and  the  interest  and  premium  advance  during  that 
period.  The  shares  of  stock  were  also  pledged  as  collateral  security  In 
addition  to  the  mortgage.  The  mortgage  Itself  contained  stipulations  to  pay 
the  principal,  interest,  and  premiums,  and  to  conform  to  the  constitution  and 
by-laws  of  the  order,  pay  the  fines  and  penalties  prescribed  thereby  according 
to  the  intent  and  meaning  of  the  articles  of  association,  keep  the  buildings  on 
the  premises  Insured  against  loss  by  fire,  to  pay  aU  taxes,  and  to  perform 
all  other  necessary  things  relative  to  said  premises  which  were  Imposed  by 
tbe  contract  and  by-laws  of  the  association.  The  defendant  further  agreed 
to  pay  the  monthly  installment  dues  of  75  cents  on  each  share.  There  was 
also  a  provision  that  If  he  should  fall  to  pay  any  of  the  notes,  shares,  or  dues. 
ttae  whole  should  become  fully  due  and  payable;  that  the  shares  of  stock 
should  be  forfeited,  and  the  mortgage  and  contract  should  be  immediately 
enforced.  The  notes  were  all  paid  up  to  and  including  the  last  Saturday  of 
Jane,  1803,  since  which  time  none  of  the  notes,  assessments,  or  dues  have 
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been  paid.    This  bill  was  filed  to  enforce  the  contract  and   foret 
mortgage,  on  the  24tb  of  June,  1895,  a  little  more  than  30  days 
passage  of  the  curative  act,  and  before  the  2-years  limitation  the 
expired. 

Buchanon  &  Minor,  for  plaintiff. 
Froysier  &  Heath,  for  defendant. 

HAMMOND,  J.  (after  stating  the  facts).  The  defense  in  t 
is  without  a  particle  of  merit,  the  defendant  having  receive* 
|5,000  of  the  plaintiff's  money  upon  a  loan  secured  by  a  n 
upon  his  property  in  the  ordinary  way  of  such  transactions, 
is  no  reason  why  he  should  not  pay  the  money  back,  and  no 
is  offered  except  that  the  plaintiff,  being  a  foreign  corpora! 
no  right  to  make  the  loan  until  it  had  complied  with  certain 
Istrative  rules  and  regulations  of  the  state  of  Tennessee  coi 
foreign  corporationa  Naturally,  repudiation  of  a  debt  adn 
be  just  finds  its  protest  at  the  bar  from  the  plaintiff's  counsel 
protest  also  must  find  response  in  judicial  judgment,  unless  tb 
are  compelled  to  sustain  the  defense  upon  some  inexorable  ] 
of  law  having  its  only  justification  in  the  maxim,  "Ita  lex 
est."  For  my  part,  I  am  not  prepared  to  concede  to  stai 
lation  that  unrestrained  absolutism  of  power  oyer  foreign 
tions  which  is  being  built  up  by  the  usurpation  and  enlarge 
the  recognized  right  to  regulate  foreign  corporations  doing 
in  the  state.  Those  corporations  are  not  outlaws  from  all  < 
tional  protection  because  of  this  power  to  r^pilate  them,  nor 
of  a  power  to  prdiibit  them  from  doing  business  in  the  state 
power  of  regulation  or  prohibition  does  not  necessarily  mean 
to  forbid  their  home  contracts  with  citizens  of  a  foreign  st 
about  property  in  that  state.  It  is  not  more  imperious  t 
equally  vaunted  police  power  of  a  state,  which  it  was  said 
supreme  court  "cannot  be  put  forward  as  an  excuse  for  op 
and  unjust  legislation."  Per  Mr.  Justice  Brown  in  Holden  ^ 
(Feb.  28.  1898)  18  Snp.  Ct.  383;  Davidson -v.  New  Orleans, 
97;  Tick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064.  Ai 
the  case  of  the  police  power,  the  exaggerated  claim  of  absolul 
over  foreign  corporations  has  received  its  check,  first  in  the  di 
opinion  in  Hooper  v.  California,  1.55  U.  S.  648,  657,  15  Sup. 
and  now  in  the  judgment  of  the  full  court  in  Allgeyer  v.  Ix 
165  U.  S.  578,  17  Sup.  Ct.  427;  and  that,  too,  in  relation  to 
tion  similar  to  that  set  up  by  this  defense.  What  may  be  a 
constitutional  freedom  of  trade  or  right  of  contract  as  agaii 
legislation  has  been  fully  sustained  by  the  latest  of  these  di 
both  as  against  the  police  power,  where  the  public  health, 
or  safety  is  not  involved,  and  this  power  to  regulate  or  pro! 
business  of  foreign  corporations.  "The  question  in  each  caf 
Mr.  Justice  Brown  in  Holden  v.  Hardy,  supra,  "is  whether  t 
lature  has  adopted  the  statute  in  exercise  of  a  reasonable  dii 
or  whether  its  action  be  a  mere  excuse  for  an  unjust  discrin 
or  the  oppression  or  spoliation  of  a  particular  class." 

When  asked  what  public  policy  was  at  the  back  of  the  lej 
of  1891  forbidding  foreign  coiporatious  to  do  business  in  tl 
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without  having  first  registered  their  ciuurtem  in  every  coanty  in  the 
state  in  which  they  proposed  to  do  bBsineas  and  acqnire  property, 
counsel  for  the  d^endant  replied  tliat  it  was  to  prevent  irresponsible 
corporations  from  getting  a  footing  in  the  state,  and  to  advise  the 
people  as  to  the  charter  rights  and  privileges  of  the  companies. 
Plainly,  this  is  only  administrative  in  its  chancer,  and  is  in  no  sense 
at  all  a  policy  which  affects  the  health,  morals,  or  general  safety  of 
the  public;  and,  as  apjdied  to  a  contract  like  that  we  have  under 
consideration,  there  is  no  effect  of  the  policy  that  in  any  sense  dis- 
parages the  contract.  It  is  as  harmless  as  it  was  before,  and  in  the 
nature  of  the  public  policy  there  is  nothing  to  invoke  that  kind  of 
protection  which  usually  falls  within  the  police  power;  and  it  is 
somewhat  misleading,  therefore,  to  attack  the  contract  as  being 
against  public  policy.  The  statute  makes  no  distinction  between 
responsible  c<Hnpanie&  Either  may  establie^  themselves  by  register- 
ing their  charters. 

As  to  the  matter  of  information,  the  defense  has  rather  a  fiimsiy 
foundation,  for  it  is  far  mwe  likely  that  any  one  dealing  with  the 
corporation  would  depend  upon  the  abundantly  printed  and  circu- 
lated forms  of  the  charter,  which  in  this  day  of  cheap  printing  and 
rapid  commnnication  is  all-sulScient  for  the  purpose  of  informatimi, 
without  the  trouble  of  going  to  the  county  seat  to  inspefct  the  rec- 
ords. There  does  not  seem  to  be  much  in  this  suggestion  to  invoke 
the  principle  of  public  safety,  or  even  the  public  welfare,  as  a  founda- 
tion for  the  policy  stated.  It  is  not  to  be  presumed  that  the  object 
of  the  legislature  was  to  make  repudiation  eae^  by  furnishing  a  de- 
fense like  this  to  the  vast  number  of  people  who  have  resorted  to  the 
loan  and  mortgage  companies  to  borrow  money  which  they  could  not 
get  at  home,  and  could  get  abroad  at  cheaper  rates.  Possibly,  the  oft- 
reiterated  charge  that  the  real  purpose  of  the  legislation  was  to  make 
fees  for  the  registration  officers  in  the  different  counties  may  fur- 
nish a  clue  to  the  kind  of  public  policy-  which  is  the  foundation  of  the 
legislation;  but,  evidently,  fwfeitures  of  contracts  are  not  to  be  en- 
forced by  the  courts  in  aid  of  a  public  policy  like  that  unless  it  must 
be  done  in  loyal  obedience  to  the  command  of  the  l^slature.  Cer- 
tainly, however,  it  does  not  fall  within  the  class  of  cases  mentioned 
by  Mr.  Justice  Brown  in  Holden  v.  Hardy,  where  the  legislature  may 
impose  limitations  upon  the  right  of  contract  to  jM^vent  detriment 
to  the  well-being  and  safety  of  the  people  or  their  property.  It  can- 
not be  denied,  nevertheless,  that  the  legislature  of  Tennessee  had 
the  right,  and  the  courts  must  enforce  it,  to  require  foreign  corpora- 
tions to  comply  with  these  regulations,  and  might  afSz  any  pains  and 
penalties  tor  that  purpose  which  the  legislature  might  choose, — 
and  that  has  been  done  by  this  act;  so  that,  if  we  had  the  male- 
factors against  its  prohibitions,  and  tlds  were  a  case  to  enforce  those 
penalties,  as  in  Hooper  v.  California,  supra,  we  might  be  compelled  to 
do  it  But  when  it  is  claimed  that  this  act  makes  the  contract  be- 
tweai  the  borrower  and  the  lender  void  or  nonenforceable  in  the 
courts,  it  is  another  matter,  which  requires  the  strictest  scrutiny  be- 
fore such  a  penalty  can  be  invoked  against  the  natural  justice  and 
the  greater  public  policy  of  encouraging  the  enforcement  <rf  fair  con- 
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tracts  and  compelling  borrowers  to  r^ay  the  mon^  wMch  they  have 
borrowed.  It  seemed  to  be  conceded  in  the  argument  by  the  plain- 
tifPs  counsel  that  the  supreme  court  of  Tennessee  does  not  recognize 
any  distinction  between  statutes  which,  in  their  terms,  declare  a 
contract  shall  be  void  as  one  of  the  p^ialiles  imposed,  and  those 
which  do  no  more  than  prohibit  the  doing  of  a  thing,  and  impose  a 
penalty;  that  by  our  Tennessee  law,  if  the  thing  is  prohibited  any 
contract  concerning  it  is  void  without  any  explicit  declaration  of  the 
statute  to  that  effect,  and  without  reference  to  the  fact  whether  the 
statute  imposes  other  penalties  or  not.  Steyenson  v.  Ewing,  87 
Tenn.  46,  9  S.  W.  230;  State  t.  Phoenix  Ins.  Co.,  92  Tenn.  420,  21  S. 
W.  893;  Haworth  v.  Montgomery,  91  Tenn.  16,  18  S.  W.  399;  Ander- 
son V.  Railroad  C!o,  91  Tenn.  46,  17  S.  W.  803;  Railroad  Go.  t.  Evans, 
14  G.  C.  A.  116,  66  Fed.  809.  It  is  not  necessary  in  this  case  to  go 
into  a  critical  examination  of  the  Tennessee  cases  to  determine 
whether  or  not  Ihey  go  to  the  extent  of  declaring  the  contract  void, 
or  only  to  that  of  declaring  that  the  courts  of  Tennessee  will  not  en- 
force them,  which,  be  it  remembered,  are  two  distinct  results,  the 
difference  being  all-important.  If  the  cOntra;cts  be  void,  they  should 
not  be  enforced  anywhere;  but,  if  there  be  only  a  prohibition  on  the 
courts  of  the  state  from  enforcing  them,  they  might  be  enforced  else- 
where, and  as  well,  probably,  in  the  federal  courts  sitting  in  the  state 
of  Tennessee,  which  are  not  subject  to  the  prohibitions  of  the  Tennes- 
see l^slature  relating  to  the  state  courts.  We  are  relieved  from 
any  considerations  like  these  from  the  fact  that  this  contract,  in  our 
judgment,  was  one  over  which  the  state  of  Tennessee  bad  no  power 
whatever,  except  possibly  to  deny  Its  enforcement  by  the  courts  of 
Tennessee,  though  even  that  may  be  very  doubtful.  This  was  a 
New  York  contract,  made  in  New  York,  to  be  performed  there,  and 
not  in  any  sense  a  Tennessee  contract.  The  making  of  such  a  con- 
tract is  not  doing  business  in  Tennessee,  and  does  not  fall  within 
the  prohibitions  of  the  statute.  Essentially,  it  is  not  different  In  re- 
spect of  this  from  the  contract  in  the  case  of  AUgeyer  v.  Louisiana, 
165  U.  S.  578, 17  Sup.  Ot.  427;  nor  Loan  Co.  v.  Gannon,  96  Tenn.  599, 
36  S.  W.  386;  nor  Lauter  v.  Trust  Co.,  29  C.  C.  A.  473,  85  Fed.  894; 
nor  Oeesar  v.  Gapell,  83  Fed.  403;  nor  Trust  Co.  v.  Willhoit,  84  Fed. 
514. 

It  is  contended  that  the  case  of  Association  v.  Gannon  (Knoxville, 
Sept.,  1697;  Tenn.  Sup.)  41  S.  W.  1054,  has  authoritatively  settled 
that  the  contract  is  void,  and  that  the  federal  courts  are  bound  by 
that  decision.  It  does  not  appear  from  the  report  of  that  case 
whether  the  notes  were  payable  in  New  York  or  Tennessee,  though 
an  inference  that  they  were  payable  in  New  York  is  insisted  apon  by 
counsel  for  the  defendant  It  is  true  that  in  that  case  it  was  decided 
that  the  building  and  loan  association  was  doing  business  in  Tennessee 
contrary  to  the  prohibitions  of  the  statute,  citing  Lumber  Co.  v. 
Thomas,  92  Tenn.  589,  22  S.  W.  743;  Manufacturing  Co.  v.  Oorten,  93 
Tenn.  597,  27  S.  W.  971.  But  it  is  to  be  particularly  noted  that  the 
court  does  not  decide  that  the  contract  was  void,  no  matter  whether 
it  was  a  New  York  or  a  Tennessee  contract,  but  only  that  "the  court 
of  chancery  appeals  was  correct  in  holding  that  the  contract  was 
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illegal,  and  could  not  be  enforced  bj  the  court,  and  in  refusing  to 
foreclose  the  mortgage  of  the  building  and  loan  association."  If 
that  be  true  of  the  Tennessee  state  courts,  it  is  not  necessarily  true 
of  the  federal  courts,  as  before  intimated.  It  is  a  familiar  principle 
that  the  federal  courts  do  not  follow  the  penal  statutes  imposing  pen- 
alties of  prohibition  that  relate  only  to  matters  of  procedure  and  prac- 
tice or  to  matters  of  jurisdiction.  The  legislature  of  a  state  cannot 
shut  up  the  federal  courts,  nor  deny  parties  access  thereto.  They 
may  prescribe  rules  of  property,  and  declare  contracts  within  their 
juris^ction  null  and  void,  and  thereupon  the  federal  courts  will 
enforce  the  rules  of  proper^  and  refuse  to  enforce  the  void  contracts; 
but,  if  the  legislature  leaves  the  contract  yalid,  enabling  the  parties 
to  enforce  it  within  jurisdictions  that  are  not  amenable  to  the  legis- 
lature of  the  state  of  Tennessee,  I  see  no  reason  why  the  federal  courts 
may  not  enforce  soch  contracts,  although  their  enforcement  is  pro- 
hibited to  the  courts  of  the  state.  This  is  not,  howeyer,  to  be  mis- 
understood, as  applying  to  those  cases  where  the  l^islation  is  the 
exercise  of  a  police  power  based  upon  a  public  policy  appertaining  to 
the  health,  morals,  or  safety  of  the  state,  to  use  again  the  language 
of  Mr.  Justice  Brown  in  the  case  above  cited.  That  class  of  cases  is 
very  near  akin  to  those  constituting  rules  of  property.  At  all  events, 
the  federal  courts  will  not  «iforce  contracts  that  are  vicious  because 
they  are  contrary  to  the  declared  will  of  the  legislature  exercising 
that  care  tcr  the  health,  morals,  or  safety  of  the  public  to  which 
we  have  adverted.  But  it  does  not  follow  from  this  that  they  will 
refuse  to  enforce  valid  contracts  that  are  harmless  in  themselves. 
and  nonenforceable  in  the  state  courts,  only  because  they  are  not  in 
conformity  to  certain  prescribed  preliminary  rules  and  regulations 
of  an  administrative  character,  necessary  to  be  complied  witii  before 
suit  can  be  brought  upon  them  in  the  state  courts.  I  do  not  stop 
to  support  this  enunciation  by  the  citation  of  authorities,  for  the 
reason  that  it  is  not  depended  upon  In  favor  of  this  judgment. 

Whatever  respect  we  may  and  should  have  for  the  adjudications 
of  tiie  supreme  court  of  Tennessee  in  construing  state  statutes,  it  is 
not  imperative  that  we  shall  follow  a  decision  which  is  contrary  to 
our  own  federal  decisions  above  cited,  and  one  which  has  been  made 
long  after  this  contract  was  entered  into,  and  after  the  rights  of  the 
parties  therein  had  fully  attached.  In  such  cases  it  is  open  to  us  to 
follow  our  own  decisions  and  exercise  our  own  independent  judg- 
ment as  to  the  validity  of  these  statutes.  The  rule  upon  this  sub- 
ject is  nowhere  so  well  expressed  as  in  the  case  of  Louisville  Trust 
C!o.  V.  City  of  Cincinnati,  22  C.  C.  A.  334,  76  Fed.  296,  in  which  case 
Jndge  Lurton  was  careful  to  collate  the  cases  on  the  subject,  and  to 
declare  the  correct  rule  for  our  guidance.  Burgess  v.  Seligman,  107 
U.  &  20,  2  Sup,  Ot.  10. 

Another  observation  upon  the  case  of  Association  v.  Cannon,  supra, 
IB  worthy  to  be  noted  here,  and  that  is  that,  although  the  contract  was 
declared  fflegal,  and  not  enforceable  in  the  state  of  Tennessee,  the 
result  was  so  shocking  to  the  sense  of  justice  of  that  court  that  It 
resorted  to  the  well-known  principle  that  one  asking  equitable  relief 
must  himself  do  equity,  and  compelled  tiie  debtor  to  repay  the  vaaaej 
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borrowed  out  of  the  funds  realized  by  the  sale  of  the  proper 
withstanding  the  so-called  illegality  of  the  contract,  thereby  s 
tially  enforcing  it  notwithstanding  the  prohibitions  of  the  f 
But,  conceding  all  that  may  be  claimed  for  that  case,  and  ad: 
that  it  is  a  fair  inference  from  the  statement  of  facts  that  th 
tract,  like  this,  was  to  be  performed  in  the  state  of  New  Yoi 
not  in  the  state  of  Tennessee,  the  final  and  all-sufficient  ani 
it  is  that,  if  the  supreme  court  of  Tennessee  has  properly  coi 
the  statute,  it  has  been,  in  our  judgment,  declared  unconstit 
by  the  supreme  court  of  the  United  States  in  the  above-dtc 
of  AUgeyer  v.  Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  427,  just  ai 
ilar  statute  of  Louisiana  similarly  construed  by  the  snpremi 
of  that  state  was  declared  unconstitntionaL 

In  Caesar  t.  Capell,  supra,  this  court  had  occasion  to  exam 
authorities  upon  which  the  ruling  is  based  that  a  promissoi 
payable  in  the  state  of  New  York  is  a  New  York  contract,  to 
the  giving  of  a  mortgage  in  Tennessee  is  only  as  incident,  an( 
part,  of  ti^e  contract;  and  it  is  only  necessary  to  refer  to  the 
ing  and  treatment  of  the  cases  found  in  that  opinion.  I  ad 
that  opinion,  and  hold  that  the  facts  in  this  case,  which  i. 
unlike  the  facts  in  that  case,  do  not  change  the  rule  there  laic 
It  is  true  that  there  is  much  more  ground  on  the  facts 
case  for  the  contention  that  the  business  was  done  in  Tennesst 
there  was  in  the  Case  of  AUgeyer,  above  cited,  but  this  is 
superficial  view  of  the  subject  In  the  AUgeyer  Case  the  p 
insured  was  in  the  state  of  Louisiana.  The  owner  making  t 
tract  of  insurance  was  in  Louisiana.  That  which  he  did  to  ] 
contract  into  being  was  done  in  Louisiana,  by  writing  and  dep 
a  letter  in  the  post  office  at  New  Orleans.  The  agency  which  1 
in  his  business  was  the  telegraph  and  its  operators  or  the  poi 
and  its  officials.  They  were  all  in  Louisiana,  and  necessary  a 
in  the  completion  of  the  contract ;  and  yet  it  was  held  that  tl 
not  doing  business  in  the  state  of  Louisiana,  because  the  contn 
to  be  performed  in  New  York,  the  premiums  were  to  be  pau 
the  losses,  if  any,  were  to  be  paid  there,  which  made  it  a  Ne^ 
contract;  and  tiie  supreme  court  say  tliat,  if  the  supreme  c 
Louisiana  was  correct  in  holding  that  the  Louisiana  statute  1 
the  doing  of  those  things  in  Louisiana  because  the  company  1 
complied  with  statutes  of  prohibition  similar  to  this  we  have 
case,  the  statute  was  in  violation  of  the  fourteenth  amendmeni 
federal  constitution  by  depriving  the  parties  of  their  liberty  i 
due  process  of  law, — that  is  to  say,  the  freedom  to  make  a  c 
of  insurance  to  be  performed  in  the  state  of  New  York.  W 
hot  be  misled  by  the  suggestion  of  counsel  for  the  plaintiffs 
the  AUgeyer  Case  it  was  especially  noted  that  the  defendant 
agent  in  Louisiana,  thereby  inferring  that,  if  the  company  h 
an  agent  in  Louisiana,  the  decision  would  have  been  otherwise 
is  a  mistaken  reading  of  the  case.  The  constitution  of  Looisia 
tained  a  provision  that  no  foreign  corporation  should  do  busi 
the  state  without  having  one  or  more  known  places  of  busint 
an  authorized  agent  or  agents  in  the  state  upon  whom  procese 
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ed,  and  the  coart  adverted  to  the  fact  that  there  was  no  known 

f  bDBineas  and  no  agent  in  the  state  as  a  circumstance  to  show 

e  company  was  not  doing  business  in  the  state,  and  as  an  indi- 

»f  what  was  meant  by  that  phraseology  in  the  legislation  then 

consideration.     It  is  not  at  all  to  be  inferred  from  this  that, 

Qsarance  company  had  made  this  contract  through  the  agency 

s  solicitor,  who  performed  the  function  of  mailing  the  corre- 

ace  by  which  it  was  effectuated,  instead  of  that  correspondence 

nailed  by  the  insured  himself,  the  decision  would  have  been 

ise  than  it  was;  and  that  is  all  the  difference  there  is  in  this 

There  Allgeyer  wrote  and  mailed  his  own  letters,  which  were 

ry  to  complete  the  contract.     Here  the  defendant's  applica- 

d  subsequent  acceptance  were  also  transmitted  through  the 

albeit  by  the  instrumentality  of  his  own  agents  or  fellow 

rs  of  the  building  and  loan  association  acting  in  the  city  of  ..•f— 

JB.     These  wer^  only  his  messengers  or  agents  to  put  his  let-  !x3s* 

the  mails.     The  essential  facts  are  that  he  applied  in  the  state  ^"3 

York  by  mail  for  a  loan,  and  the  acceptance  of  his  offer  was  I^-** 

the  state  of  New  York,  and  transmitted  to  him  by  mail  through 
ne  agents  as  before.  The  contract  was  that  he  would  pay 
ney,  principal  and  interest,  in  New  York,  which  made  it  a  New 
ontract;  and  the  fact  that  the  creditor  gave  him  the  privilege 
ing  it  here  in  Memphis  if  he  chose  to  do  so  does  not  at  all 
hat  circumstance.     The  most  that  can  be  said  upon  the  facts 

case  is  that  the  preliminary  negotiations  for  the  contract 
lace  in  Tennessee.  It  may  be  that  the  agents  through  whom 
ere  carried  on  were,  in  the  sense  of  the  Tennessee  statute,  as  ^-— 

le  negotiations,  doing  business  in  that  state  contrary  to  the  c'l'} 

;  and  it  may  be  that  the  supreme  court  will  refuse  to  hold  ''I'll 

e  fourteenth  amendment  protects  the  defendant  in  his  right  to  "  ' 

money  in  the  state  of  New  York,  and  to  mortgage  his  Ten 


land  as  security  for  it,  if  he  does  the  business  through  such  '.liV-' 

»,  and  may  confine  that  valuable  constitutional  protection  to 
re  use  of  the  mails;  but  I  do  not  see  why  any  such  distinc- 
ould  be  made.  If  it  be  a  sound  distinction,  the  utmost  that 
claimed  is  that  the  preliminary  negotiations  themselves  were 

and  subjected  the  offending  parties  to  the  penalties  of  the 
,  as  in  Hooper  v.  California,  supra;  but  this  does  not  change 
imate  fact  that  the  defendant  here  and  the  plaintiff  there  en- 
ato  a  contract  in  the  city  of  Syracuse,  N.  Y.,  for  the  loan  of 
ney  and  the  mortgage  of  the  property.  It  was  there  in  Syra- 
at  their  minds  came  together  through  whatever  agencies  may 
Jen  used  for  that  purpose,  and  the  contract  of  lending  or  bor- 

and  mortgaging  was  done  in  the  city  of  Syracuse,  N.  Y.,  and 
the  city  of  Memphis,  and  therefore  the  statute  of  Tennessee  has 
lication  to  it     That  part  of  the  business  was  not  done  in  Ten- 

and  it  is  only  that  part  with  which  we  are  dealing  in  this 

lerstand  the  case  of  Allgeyer  v.  Louisiana  to  settle  that  it  is 
'Ma  the  competency  of  the  legislature  to  prohibit  a  citizen  of 
Bee  from  borrowing  money  in  New  York  from  a  citizen  of  New 
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York  and  giving  a  mortgage  npon  his  property  in  TenneBsee  to  secure 
it,  and  the  fact  that  the  lender  is  a  New  York  corporation  does  not  at 
all  alter  the  right  both  of  the  defendant  to  make  the  contract  of  bor- 
rowing and  of  the  corporation  in  New  York  to  make  the  contract  of 
lending  according  to  its  capacities  in  that  state.  The  law  of  New 
York  is  the  lex  loci  contractus  in  sach  cases,  and  not  that  of  the  state 
where  the  borrower  resides.  That  is  both  the  business  and  the  legal 
status  of  the  transaction.  It  is  only  a  question  of  how  the  partiea 
shall  get  together  to  make  their  contract.  It  seems  to  me  qaite 
preposterooB  to  say,  as  was  suggested  in  the  argument,  that  the 
borrower  must  physically  leave  the  state  of  Tennessee,  and  be  phys- 
ically present  in  the  state  of  New  York,  in  order  to  make  sach  a 
contract  valid.  It  seems  to  be  agreed  by  the  defendant's  counsel 
that,  if  such  physical  presence  in  New  York  had  occurred,  this  con- 
tract could  be  enforced.  It  is  decided  in  AUgeyer's  Case  that  it  can 
he  enforced  if  the  contract  is  made  through  the  agency  of  the  mails; 
that  is  to  say,  through  the  functions  of  the  postmasters.  I  suppose 
it  would  be  agreed  that  if  the  defendant  had  made  the  same  contract 
through  the  agency  of  the  express  company  that  it  would  not  have 
been  illegal;  or  if.  he  had  put  a  messenger  on  the  cars,  and  sent  him 
with  a  power  of  attorney  to  the  city  of  New  York,  it  would  not  have 
been  illegal.  Now,  why  is  it  any  more  illegal  to  negotiate  through 
persons  in  Tennessee  who  are  willing  to  take  the  burden  of  attending 
to  the  details,  and  transmitting  their  correspondence  through  the 
mails?  For  my  part,  I  do  not  see  any  distinction  that  can  be  fairly 
drawn,  npon  the  circumstances,  between  the  two  cases.  We  have, 
then,  the  broad  principle  that  a  contract  of  bonrowing  and  lending  to 
be  performed  in  the  state  of  New  York  is  the  doing  of  that  business 
within  the  state  of  New  York,  and  not  within  the  state  of  Tennessee, 
no  matter  how  or  what  agencies  are  used  for  the  purpose,  and  no 
matter  what  punishments  may  be  inflicted  upon  those  who  dare  to  ac- 
cept such  agencies  within  the  state  of  Tennessee.  And,  moreover, 
we  have  in  the  Allgeyer  Case  the  broad  principle  that  the  right  of  the 
citizen  of  Tennessee  to  make  such  a  contract  of  borrowing,  and  of  the 
New  York  corporation  such  contract  of  lending,  cannot  be  prohibited 
by  the  legislature  of  the  state  of  Tennessee;  and  it  is  a  misapplication 
of  the  power  of  the  state  of  Tennessee  over  foreign  corporations  to 
assume  that  it  can  exercise  any  such  prohibitions  upon  the  freedom 
of  contracts.  The  whole  argument  in  behalf  of  this  defense  proceeds 
upon  the  false  assumption,  in  my  judgment,  that  it  was  a  contract 
made  within  the  state  of  Tennessee. 

It  may  be  that  this  will  very  much  narrow  and  limit  the  operation 
of  this  act  of  Tennessee,  but  I  cannot  see  that  that  is  any  objection 
to  the  ruling  here  made.  It  may  be  that,  if  the  foreign  corporations 
can  thus  "do  business"  in  Tennessee,  we  'emasculate  the  power  of 
the  state  of  Tennessee  to.prevent  their  "doing  business"  in  that  state; 
but  all  this  is  a  mere  play  upon  the  words,  as  the  only  effect  of  the 
ruling  is  to  confine  the  power  of  the  state  to  that  class  of  prohibi- 
tions which  prevent  the  foreign  companies  from  becoming  pro  hac 
Tennessee  corporations.  That  is  the  privilege  given  them  by  tiie  orip- 
Inal  statute  and  all  the  later  statutes,  that  if  they  will  comply  with 
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their  proyisioos  they  shall,  in  effect,  become  domestic  corporations. 
Indeed,  the  conception  of  the  original  statute  was  one  of  encourage- 
ment and  indulgence,  and  not  prohibition.  And  the  fallacy  of  the 
defense- is  that  unless  they  accept  the  benefit,  and  thus  become  do- 
mestic corporations,  they  shall  not  be  allowed  to  make  contracts  with 
the  citizens  of  Tennessee  at  all.  How  far  they  may  go  in  that  direc- 
tion we  need  not  decide,  but  we  have  now  the  authority  of  the  su- 
praue  court  of  the  United  States  for  saying  that  the  legislature  can- 
not go  to  the  extent  of  prohibiting  the  making  of  a  contract  to  be 
performed  in  the  state,  of  New  Ywk.  There  is  no  anomaly  in  this 
position,  for,  in  the  former  opinion  upon  this  question  I  cited  the  case 
of  a  Scottish  railroad  company  which  built  its  tracks  within  the 
territory  of  England,  and  ran  its  trafBc  trains  every  day  over  that 
territory,  kept  its  station  houses  and  station  agents  there,  and  yet 
that  was  held  not  to  be  "doing  business"  within  the  territoiy  of  Eng- 
land. Cffisar  V.  Capell,  supra;  Hazelton  t.  Insurance  Co.,  55  Fed. 
743,  750. 

Beference  has  been  made  in  the  argument  to  a  Tennessee  process 
act  of  March  29, 1887  (chapter  22G),  defining,  for  the  purpose  of  serv- 
ing process  in  suits  brought  against  foreign  corporations  in  Tennessee, 
what  is  to  be,  in  the  purview  of  that  act,  held  to  be  "doing  budness" 
within  the  stata  That  is  a  special  statutory  definition  for  a  special 
purpose,  and  cannot  be  perverted  to  the  purposes  of  an  interpretation 
of  another  act  where  only  a  similar  phraseology  is  used  for  an  entirely 
different  purpose.  The  truth  is,  this  phrase,  "doing  business"  within 
the  state,  or  "engaged  in  business"  within  the  state,  is  of  such  an  in- 
definite and  uncertain  meaning,  so  vague  and  ambiguous,  so  elastic 
in  its  quality,  that  an  act  of  the  legi^ature  which  uses  it  without 
defining  it  is  almost  nugatory  for  want  of  certainty  as  to  its  mean- 
ing; and,  following  the  well-known  and  cardinal  rules  of  construction, 
such  phraseology  will  not  be  construed  by  the  courts  to  prohibit  harm- 
less contracts,  or  to  secure  formidable  forfeitures  upon  the  mere  liter- 
alism of  the  words  used.  If  one  should  undertake  to  define  the  phrase 
by  specific  or  particular  designations  of  the  things  prohibited,  he  might 
be  expected  to  encounter  difficulties  in  doing  what  penal  acts  should 
do  in  respect  of  explicit  definitions  of  the  offenses  created;  and  as 
well  some  lack  of  power  to  extend  the  prohibitions  beyond  the  ter 
ritorial  limits  of  the  state.  It  is  not  possible  to  build  a  Chinese 
wall  around  a  state,  so  that  a  citizen  of  it  shall  make  no  contracts  with 
a  foreign  corporation  except  by  permission  of  the  state.  The  All- 
geycr  Case  settles  that  the  mails,  at  least,  will  break  through  such  a 
prohibitory  contrivanca 

The  defense  of  usury  is  untenable.  The  contract  is  not  usurious 
under  the  laws  of  the  state  of  New  York,  and  in  that  respect  the 
case  certainly  is  governed  by  the  above-cited  case  of  Loan  Co.  v.  Can- 
non, 96  Tenn.  599,  36  S.  W.  386.  which  holds  that  the  usury  laws  of 
Tennessee  can  have  no  extraterritorial  effect  It  has  always  seemed 
to  me  that  that  case  also  is  almost  a  direct  judgment  in  favor  of  the 
ruling  here  that  this  was  a  New  York  contract.  It  decided  un- 
der very  similar  circumstances  that  it  was  a  Minnesota  contract, 
and  therefore  not  subject  to  the  usury  penalties  of  the  Tennessee 
88  F.— 2 
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statutes.  If  it  was  a  Minnesota  contract  for  the  purposes  of  usury, 
it  wajB  a  Minnesota  contract  for  the  purposes  of  the  prohibitions  of 
the  act  of  1891. 

This  view  of  the  case  makes  it  unnecessary  to  consider  the  conten- 
tion of  the  plaintifif  that  the  defendant  is  estopped  to  contest  the 
validity  of  the  contract,  upon  the  ground  that  he  is  himself  particepa 
criminis^  and  acting  in  violation  of  whatever  state  law  there  may 
have  been ;  that  he  is  taking  advantage  of  his  own  wrong  and  hi«  own 
turpitude  as  a  violation  of  the  statute,  as  a  defense  to  a  debt  volun- 
tarily contracted,  and  for  which  he  has  received  full  consideration. 
Also  upon  the  ground  that,  having  received  and  used  plaintiff's 
money  with  full  knowledge,  necessarily  implied,  if  not  actually  ex- 
isting, of  the  plaintiff's  alleged  incapacity  to  contract  in  Tennessee, 
he  is  estopped  to  set  up  that  incapacity  a»  a  defense  upon  much  the 
same  ground  that  one  who  deals  with  a  corporation  is  estopped  to 
deny  the  corporate  character  of  the  party  with  whom  he  deals.  And, 
lastly,  that  the  defendant  was  himself  a  member  of  this  company  at 
the  time  the  act  was  passed,  at  the  time  he  solicited  tbe  loan,  and  at 
the  time  he  made  the  contract;  that  it  was  a  mutual  company,  for 
which  he  is  as  much  responsible  as  the  other  members,  and  there- 
fore he  will  not  be  allowed  to  set  up  that  its  contract  was  illegal  and 
void,  but  must  leave  it  to  the  state  to  enforce  whatever  penalties  and 
forfeitures  may  arise  to  him  and  his  fellows  because  of  his  own  ille- 
gal conduct  in  joining  a  mutual  company  acting  in  the  state  in  viola- 
tion of  the  law,  or,  what  is  the  same  thing,  remaining  in  the  com- 
pany after  the  act  was  passed.  It  is  possible  that  this  is  a  good  de- 
fense, but  we  need  not  decide  the  point.  Gold-Mining  Co.  v.  National 
Bank,  96  U.  S.  640,  was  a  case  where  a  defendant  sued  by  a  national 
bank  which  had  loaned  him  money  was  not  allowed  to  plead  as  a 
bar  that  the  bank  had  violated  the  act  of  congress  in  lending  a  larger 
amount  of  its  capital  stock  than  had  been  actually  paid  in.  There 
the  court  says:  "We  do  not  think  that  public  policy  requires,  or  that 
the  act  of  congress  intended,  that  an  excess  of  loans  beyond  the  pro- 
portion specified  should  enable  the  borrower  to  avoid  the  pajTnent  of 
the  money  actually  received  by  him."  In  Cowell  v.  Springs  Co.,  100 
U.  S.  55,  upon  a  breach  of  a  condition  in  a  deed  that  intoxicating 
liquors  should  not  be  manufactured  or  sold  upon  the  premises,  the 
grantee  was  not  allowed  to  set  up  the  invalidity  of  the  title  in  de- 
fense of  a  suit  to  enforce  the  terms  of  the  condition.  In  Williams 
T.  Gideon,  7  Heisk.  621,  the  principle  is  well  settled  that  the  creditor 
who  has  confirmed  a  fraudulent  deed  by  receiving  a  benefit  under 
it,  or  becoming  a  party  to  it,  is  estopped  from  impeaching  it.  And 
there  are  many  other  cases  holding  that  corporations  acting  ultra 
vires  and  making  invalid  contracts  may  nevertheless  enforce  them 
against  persons  who  have  received  the  benefit,  upon  the  doctrine 
that  they  are  estopped  to  deny  the  binding  effect  of  that  which  they 
have  done  voluntarily,  and  with  full  knowledge  of  the  facts.  Bail- 
way  CJo.  ▼.  McCarthy,  96  U.  S.  2S8;  Bank  v.  Matthews,  98  D.  S.  621, 
where  the  court  quotes  with  approval  Mr.  Sedgwick's  statement 
that  "where  it  is  a  simple  question  of  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  organization  or  of  power  con- 
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y  the  charter,  the  party  who  has  had  the  benefit  of  an  agree- 
innot  be  permitted  in  an  action  founded  upon  it  to  qnestion 
lity.  It  wonid  be  in  the  highest  degree  inequitable  and  un- 
lermit  a  defendant  to  repudiate  a  contract  the  benefit  of  which 
na"  Sedg.  St.  &  Const.  Law,  73;  Arms  Co.  v.  Barlow,  68  N. 
Sherwood  v,  AItIs,  88  Ala.  115,  8  South.  307;  Bay  v.  Agency 
Ga.  132,  26  S.  E.  56;  Macon  &,  A.  B.  Co.  y.  Georgia  B.  Ca,  63 
;  Poock  V.  Association,  71  Ind.  357;  Pancoast  v.  Insurance 
Ind.  172;  Navigation  Co.  v.  Weed,  17  Barb.  378.  It  must 
eded  that  this  doctrine  does  not  apply  to  cmitracts  involving 
urpitude  on  the  part  of  both  contracting  parties,  or  those 
lave  some  infirmity  that  arises  out  of  a  violation  of  public 
Lud  public  law,  constituted  and  maintained  for  the  safeguard 
public  against  dangers  threatening  the  health,  morals,  and 

)f  the  people;  but  this  power  of  regulating  foreign  corpora-  ....— 

ad  the  methods  of  doing  their  business  within  the  state,  or  *  "tjll 

ting  them  from  doing  business  within  the  state  at  all,  has  no  ^"^ 

nndation  as  that.     The  laws  are  purely  administrative,  and  ^t»* 

irectory  than  mandatoiy  in  their  character.     At  all  events,  "* 

are  any  cases  involving  the  state's  power  over  foreign  corpo- 
to  which  the  doctrine  of  estoppel  does  apply,  this  case  most 


"<; 


tiin  that  class.  ^.7 

has  been  said  about  the  acts  of  1891  ap(dicable  to  all  foreign  ..— «. 

tions  is  equally  applicable  to  the  special  act  relating  to  build-  jC5«» 

1  loan  associations  of  March  28,  1891  (chapter  2,  p.  17,  Acts  *'sn 

That  act  is  purely  directory  in  its  provisions.     It  does  not  *«— . 

any  penalties  for  its  violation,  nor  does  it  contain  anything  p— » 

ing  the  doing  of  business  within  the  state  without  a  corapli-  r'i*]' 

ith  its  directions.     Much  less  than  the  other  acts  can  it  be  ''I') 

declare  the  contracts  made  by  foreign  building  and  loan  asso-  'v' . 

I  without  compliance  with  it  void,  or  to  forbid  their  enforce-  '-v'l 

I  the  state  courts.     Its  seventh  section  prohibits  the  ofiicers,  "1"' 

«,  or  agents  from  soliciting  subscriptions  of  stock  in  this 
•  seUing  or  knowingly  causing  to  be  sold  or  issued  to  a  resident 
state  any  stock  of  the  association,  without  having  deposited 
irities  required  with  the  state  treasurer;  and  it  also  requires 
ints  to  have  a  license,  for  which,  as  always,  a  fee  is  charged, 
punishes  violation  of  this  provision  by  making  It  a  misde- 
Some  penalties  are  imposed  upon  domestic  corporations 
elation  of  the  directions  requiring  them  to  keep  deposits  with 
isurer,  but  there  is  not  one  line,  word,  or  syllable  of  the  whole 
ch  makes  the  contracts  void.  However,  since  the  act  of  March 
1  (chapter  95),  and  the  act  of  March  26,  1891  (chapter  122), 
r  terms  apply  to  building  and  loan  as  well  as  to  all  other 
tions,  the  whole  l^slation  may  be  taken  as  standing  together, 
BBu,  upon  the  same  footing  one  with  another,  and,  taken  all 
r,  it  may  be  said  that  contracts  falling  within  the  prohibitions 
enforcrable  by  the  state  courts  of  Tennessee,  and  perhaps  not 
federal  courts  sitting  within  the  state,  though,  as  before  re- 
,  that  may  be  doubtful.  Yet  the  fact  remains  that  a  con- 
y  any  of  these  corporations,  to  be  performed  in  another  state, 
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does  not  fall  within  the  dennndatioDB  and  prohibitiong  of  the  statute. 
'%ese  acts  comprebend  every  foreign  corporation  whatever,  and,  if 
ihey  are  to  be  construed  and  enforced  in  the  manner  suggested  by 
this  defense,  they  would  make  void  and  nonenforceable  every  ordi- 
nary l6an  of  money  by  a  banking  corporation  in  another  state  to  a 
citizen  of  Tennessee  carried  on  by  correspondence  through  the  mails 
or  through  the  agency  of  local  banks  and  loan  brokers,  as  well 
as  every  other  commercial  contract  which  can  possibly  be  conceived, 
made  with  foreign  corporations.  It  is  inconceivable  that  the  legis- 
lature had  any  intention  to  give  the  statute  such  effect  as  that, 
and  the  true  spirit  and  meaning  of  the  act  is,  in  my  judgment,  found 
in  the  fourth  section  of  the  act  of  March  26,  1891  (chapter  122),  and 
also  of  the  original  act  of  1877  (Mill.  &  V.  Code,  §  1994),  as  fbllows: 

"Sec.  4.  That  when  any  corporation  compiles  with  the  provisions  of  this  act 
^^  shall  then  be  to  all  latents  and  purposes  a  domestic  corporation,  and  may 
stie  and  be. sued  In  the  courts  of  this  state,  and  subject  to  the  Jurisdiction  of 
the  courts  of  this  state  Just  as  If  It  were  created  under  the  laws  of  this  state." 

This  means  that  foreign  corporations  may  have  the  privilege  of 
becoming  Tennessee  corporations  by  compliance  with  these  statutes, 
and  their  domestication  was  the  real  purpose  of  all  the  acts.  For- 
eign corporations  that  desire  such  domestication  must  comply  with 
the  provisions  of  these  statutes,  and  if  they  carry  on  their  busi- 
ness in  the  same  manner  that  domestic  corporations  do,  and  make 
their  contracts  to  be  performed  within  the  state  of  Tennessee  with- 
out compliance  with  these  acts,  then  they  are  within  the  pains  and 
penalties  of  the  statutes.  But  if  th^  confine  their  business  to  their 
own  hmne  places,  make  their  contracts  there,  to  be  performed  there, 
as  was  done  in  this  case,  they  are  not  within  the  pains  and  penalties 
of  the  acts,  and  such  contracts  are  not  affected  by  them.  As  to 
such  contracts,  it  is  not  vdthin  the  power  of  the  state  to  discharge  or 
suspend  their  obligations.  It  may  be  within  the  power  of  the  state 
by  judicial  construction  of  the  act  to  close  the  courts  of  Tennessee  to 
their  enforcement,  but  they  cannot  close  the  courts  of  the  United 
States  to  suitors  who  resort  to  those  tribunals  for  enforconent  of 
the  contract  Says  Mr.  Justice  Clifford,  in  Green  v.  Collins,  3  Cliff. 
494,  Fed.  Cas.  No.  6,755: 

"Doubts  may  at  one  time  have  existed  upon  the  subject,  but  It  Is  now  well 
settled  that  a  state  law  cannot  discharge  or  suspend  the  obligation  of  a 
contract  made  In  another  state  if  It  was  legal  where  it  was  made,  and  was  a 
contract  with  a  citizen  of  another  state;  not  even  if  it  was  to  be  pierformed  in 
the  state  whose  law  is  invoked  to  defeat  the  remedy." 

He  cites  Baldwin  ▼.  Bank,  1  Wall.  236;  Suydam  v.  Broadnaz,  14 
Pet  74;  Union  Bank  v.  Jolly,  18  How.  503;  Watson  v.  Tarpley,  Id. 
520;  Hyde  v.  Stone,  20  How.  175;  Draneritt  v.  Bank,  1  Brunner,  Col. 
Cas.  598,  Fed.  Cas.  No.  3,780;  Hunt  v.  Danfortb,  2  Curt  692,  Fed. 
Cas.  No.  6,887,  in  which  Mr.  Justice  Curtis  r^narks,  "No  state  law 
can,  proprio  vigore,  deprive  this  court  of  jurisdiction  conf»red  by 
the  constitution  and  laws  of  the  United  States,"  applying  the  doctrine 
to  the  effect  of  the  insolvency  laws  of  a  state.  See,  also,  Cowles  v. 
Mercer  Co.,  7  Wall.  118;  Kail  way  Co.  ▼.  Denton,  146  U.  S.  202,  13 
Sup.  Ct  44. 
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mfficient  to  refer  to  the  case  of  Caesar  v.  Ci^ll,  83  Fed.  403, 
idgment  of  tlie  court  npon  tbe  effect  of  the  filing  of  the  charter 
e  secretary  of  state  and  the  abstract  thereof  on  Ang:Qst  11, 
[bseqnently  to  the  making  of  the  contract,  and  prior  to  the 
of  the  cnrative  act  of  May  10,  1895.  We  there  held  that  a 
ice  with  the  statute  prior  to  the  act  of  1896  was,  in  itself, 
ent  filing,  which  removed  whatever  infirmity  there  was  in  the 
:;  and  therefore  it  might  be  enforced  by  the  courts  without 
0  the  act  of  1895  subsequently  passed.     It  was  there  said: 

ofirmlty  whtch  existed  before  that  time  was  that  the  courts  of 
e,  state  and  federal,  If  you  please,  would  not  enforce  a  contract 

disobedience  of  the  statute;    but  whenever  that  disobedience  was 

and  the  parties  compiled  with  the  conditions,  there  was  no  longer 
itantial  reason  why  the  courts  should  not  enforce  It.     Any  reason 
lit  be  assigned  for  not  enforcing  it  would  be  neither  within  the  mis- 
be  remedied  by  the  statute  nor  within  the  enforcement  of  any  policy  ...»>. 
by  It,  but  purely  and  entirely  sentimental;   the  sentiment  being  that  .»«l— 
act,  having  been  originally  made  In  disrespect  of  the  statute,  should                                        i3C3>* 
T  disfavored  by  the  courts  and  repelled  from  their  precincts,  until                                          "^Tl 
ature  had  granted  a  statutory  pardon.     We  think  It  will  be  found                                          2^-** 
ts  do  not  proceed  upon  any  such  theory  unless  the  Infirmity  inheres                                        ^«»« 
:louB,  immoral,  or  criminal  nature  of  the  act  itself."                                                                  jK*" 


rtill  seems  to  me  quite  a  substantial  answer  to  the  defense 
1  been  set  up  in  this  suit.  The  result  is  that  the  plaintiff  is 
to  a  decree  for  the  collection  of  its  debt  and  the  foreclosure 
ortgage,  and  the  usual  decree  for  that  purpose  will  be  drawn 
ered.     Decree  accordingly. 


cm 

r — 
c:i:j 

(District  Court,  E.  D.  New  York.   June  21,  1898.)  "r.-»* 


•  THE  META. 


rCB— PBBSONAIi  iKJtJRrEB— P'REsniUTIONB. 

L  libel  In  admiralty  to  recover  for  personal  injuries,  where  the  evi- 
ls such  as  to  leave  the  circumstances  and  cause  of  the  Injury  so 
tain  that  the  court  can  give  no  logical  reason  for  determining  the 
in  libelant's  favor,  the  presumption  that  the  person  charged  with  the 
!  not  guilty  mtist  be  maintained. 

N&s  a  libel  in  rem  by  Thomas  Hanson  against  the  steam  tug 
recover  damages  for  personal  iujuries. 

&  Wray,  for  libelant. 
Dter  &  Park,  for  claimant. 

IAS,  District  Judge.  The  libelant,  the  master  of  the  barge 
lying  between  piers  18  and  19,  East  river,  New  York,  with 
'  towards  the  bulkhead,  was  on  May  1,  1893,  as  he  claims, 
by  the  tug  Meta.  The  Kaiser  was  housed  along  her  full 
excepting  a  short  space  on  the  bow  and  stern.  There  was 
■  string  piece,  about  six  inches  wide,  on  the  outside  of  the 
ironnd  the  vessel,  and  about  even  with  her  deck.  A  large 
i  lying  alongside  the  dock  on  the  upper  side  of  the  sMp,  with 
Q  near  the  end  of  the  pier,  occupying  the  dock  for  nearly  its 
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whole  length;  and  against  this  ship  the  Kaiser  was  lying.  On  the 
lower  Bide  of  the  slip  were  one  or  more  Tesaels,  and  among  them  the 
■cow  Middlesex,  which  was  attempting  to  get  oat  of  the  slip,  and 
in  this  attempt  swung  one  end  up  against  the  side  of  the  Kaiser, 
while  the  other  end  was  lying  against  a  vessel  at  the  lower  side  of 
the  slip.  The  steam  tug  Meta,  passing  along  the  East  river,  was 
called  by  the  libelant  to  tow  the  Kaiser  out  of  the  slip,  and  take  her 
to  her  destination.  The  tug  came  alongside  of  the  port  quarts  of 
the  barge  as  shfe  lay  in  the  slip,  and  made  her  towing  line  fast  to  a 
deat  on  the  Kaiser's  port  quarter.  This  cleat  was  aboat  11  feet 
from  the  Kaiser's  stem,  and  the  towing  line  passed  aroond  the  cor- 
ner of  the  Pennsylvania  scow,  there  being  about  15  feet  between  the 
cleat  and  the  tugboat's  niggerhead,  to  which  the  line  was  made  fast. 
Thereupon  the  tug  started  to  back  out,  pulling  the  Kaiser  from  the 
slip,  but  shortly  a  loose  and  projecting  guard  iron  on  the  side  of  the 
Kaiser's  port  rail  struck  the  corner  of  the  Middlesex,  preventing,  for 
the  moment,  any  further  operation.  Thereupon  the  tug  stopped, 
slackened  its  line,  and  the  tug's  stem  was  brought  up  to  within  three 
feet  of  the  Kaiser's  side.  The  libelant  claims  that  thereupon  he  left 
the  stem  of  the  Kaiser,  where  he  had  been  standing,  while  the  tug 
was  polling,  and  went  oat  on  the  guard  rail  to  disengage  the  comer 
of  the  scow  from  the  side  of  the  barge;  that  when  he  reached  this 
point  he  held  on  to  the  hand  rail  along  the  top  of  the  house  with  his 
right  hand,  having  his  back  towards  the  tug.  and  with  his  left  hand 
pushed  on  the  scow,  in  an  attempt  to  swing  her  back,  and  allow  the 
Kaiser  to  pass  by  her;  that  while  so  engaged,  and  without  any  warn- 
ing to  him,  the  tugboat  pushed  her  bow  in  between  the  scow  and  the 
barge  in  such  a  way  as  to  8ho\«  the  scow  away  from  the  Kaiser's 
side,  and  at  the  same  time  struck  the  libelant  on  the  right  foot,  ei- 
ther with  the  niggerhead  of  the  tug  or  the  fender  on  the  tug,  in  such 
a  way  as  to  press  his  ankle  against  the  side  of  the  Kaiser's  house, 
and  tiiereby  fracture  the  bone  in  his  right  leg  near  the  joint.  That 
the  libelant's  leg  was  broken  at  this  time  is  beyond  doubt,  but  the 
burden  is  upon  him  to  establish  that  it  was  broken  in  substantially 
the  manner  described  by  him,  by  the  fault  of  the  tug.  Although 
there  is  corroborative  evidence  that  the  libelant  was  engaged  in  some- 
what the  manner  described  by  him,  yet  no  one  observed  the  alleged 
collision  from  which  the  injury  is  claimed  to  have  arisen.  On  the 
part  of  the  tug  it  is  claimed  that  she  came  forward  and  pressed  her 
stem  against  &e  side  of  the  barge,  but  that  the  libelant  was  not  in 
the  vicinity  of  contact,  and  that  she  did  not  force  her  stem  be- 
tween the  barge  and  the  Middlesex  in  the  way  claimed  by  the  libel- 
ant; and  her  evidence  is  quite  as  credible  as  that  of  the  libelant  on 
this  issue.  It  must  be  remembered  that  the  libelant  has  the  burden 
of  proof,  and  the  object  of  such  proof  is  to  carry  conviction  to  the 
mind  of  the  court  that  the  right  of  one  person  has  been  invaded  by 
the  fault  of  another.  Such  a  conviction  does  not  result  in  the  pres- 
ent case.  While  there  is  no  question  of  an  injury,  there  is  decide 
doubt  as  to  the  manner  of  its  happening,  and  such  doubt  is  by  no 
means  favorable  to  the  libelant.  Where  the  evidence  is  left  in  such 
condition  that  the  court  can  give  no  logical  reason  for  determining 
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le  in  favor  of  the  libelant,  it  is  jnst  that  the  presumption  that 
son  charged  with  tort  is  not  gnilty  should  be  maintained.  It 
e  confessed  that  tiie  explanation  given  as  to  the  manner  in 
he  tag  wonld  naturally  detach  the  barge  from  the  Middlesex, 
ented  by  the  libelant's  advocate,  seems  the  more  plausible, 
;h  the  captain  of  the  tug  strenuously  asserts  that  such  a  course 
t  necessary,  and  was  not  employed,  in  the  present  instance. 
J  question  turn  upon  which  method  was  the  more  suitable  to 
le  barge,  there  would  be  no  hesitation  on  the  part  of  the  conrt 
nnining  in  favor  of  the  libelant;  but  the  quality  and  strength 
evidence  as  to  what  was  actually  done  are  at  least  as  favor- 
the  claimant  as  the  libelant,  and,  in  view  of  the  burden  that 
)on  the  libelant  to  make  definite  his  right  to  recover,  it  is  con- 
that  the  decree  should  be  in  favor  of  the  claimant.  Let  such 
e  be  entered,  with  costs  to  the  claimant 
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(Circuit  Court  of  Appeals,  Third  Circuit.    June  18.  1898.)  "HO 

No.  T.  cm 

— MisLBAonto  IxaTROOTioirs. 

itructions  which,  taken  as  a  whole,  are  calculated  to  mislead  the  Jury 
the  character  of  the  evidence  necessary  to  prove  the  Issue  on  one  side, 
irroneous. 

—Failure  to  Sobmtt  Matbrial  Evidbncb. 

verslble  error  exists  If  the  general  effect  of  a  charge  tends  to  with-  T 

r  from  the  consideration  of  the  Jury  material  evidence,  or  falls  to 
>nt  with  snfBclent  distinctness  a  material  fact  which  may  have  a 
rolling  effect  ZUIJ 

IT'*' 

Is  error  for  the  conrt  to  submit  the  evidence  and  theory  of  one  party  —^  -i 

ilnently  and  fully  to  the  Jury,  and  not  call  their  attention  to  the  main  "  "' 

ts  of  the  opposite  party's  case. 

BB  AND  SbRTAHT— PatVATB   RaILW AT— EMPLOYE   CROSSING  TRACK. 

e  rule  requiring  a  traveler  on  a  highway  to  stop,  look,  and  listen  be- 
crossing  a  railroad  track,  Is  not  the  criterion  by  which  to  determine 
legree  of  care  required  by  an  empioy6  about  to  cross  a  private  railway 
ited  as  part  of  his  employer's  rolling-mill  plant.  In  such  case  the 
oyer  is  bound  not  to  expose  Its  servant,  conducting  its  business,  to 
cessary  peril  against  which  It  might  have  guarded  with  reasonable  - 
ence;  and  the  serves  nt  has  a  right  to  assume  that  his  employer  will 
lubject  him  to  needless  danger.  The  servant  Is  therefore  bound  only 
jaerve  reasonable  care  to  avoid  danger  which  is  obvious,  or  which 
lown  to  him,  or  of  which  he  might  have  acquired  knowledge  by  the 
:lse  of  proper  attention. 
Has,  Circuit  Judge,  dissenting. 

rror  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
:  of  Pennsylvania. 

Demming  and  M.  Hampton  Todd,  for  plaintiff  in  error. 
G.  Johnson,  for  defendant  in  error. 

•e  ACHESON  and  DALLAS,  Circuit  Judges,  and  BRADFORD, 
:  Judge. 
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ACHESON,  Oircnit  Judge.  This  is  an  action  brought  b] 
Weiss  against  the  Bethlehem  Iron  Ck>mpan7  to  recover  damai 
bodily  injuries  alleged  to  have  been  sustained  by  the  plain 
reason  of  the  negligence  of  the  defendant.  The  plaintiff  wei 
the  employment  of  the  defendant  company  at  its  steel  works 
evening  of  April  27, 1896.  He  worked  at  night  from  6  o'clock 
evening  to  6  o'clock  in  the  morning,  and  his  duties  were  to 
fire  brick  and  clay  in  a  wheel  barrow  to  a  place  in  the  defei 
mill,  where  new  furnaces  were  in  course  of  erection,  and  to 
therefrom  old  fire  brick,  and  dump  them  at  a  refuse  pile  in  i 
fendant's  adjoining  mold  yard.  While  engaged  in  this  latter 
shortly  after  9  o'clock  on  the  night  of  April  30,  1896,— the 
night  of  his  employment, — the  plaintiff  was  struck  by  a  movi 
which  crossed  his  pathway,  and  was  badly  maimed,  under  t 
cumstances  and  in  the  manner  about  to  be  related.  In  ^1 
away  the  old  fire  brick  in  his  barrow,  the  plaintiff  pursued,  as  1 
directed  to  do,  a  wheelbarrow  runway  which  passed  through  ai 
ing  in  the  wall  of  the  mill  out  into  the  mold  yard,  and  pro 
through  the  yard  to  a  right  angle  of  the  wall  of  the  mill,  and  i 
turning  to  the  left  on  a  line  parallel  with  the  wall,  and  a  fe 
distant  therefrom,  to  the  refuse  pile.  The  last-mentioned  part 
wheelbarrow  runway  at  one  point  crossed  a  narrow-gauge  r 
track,  2J  feet  wide,  upon  which  ran  a  "dinkey  engine"  and  its 
gies"  (a  small  locomotive  and  small  cars),  used  in  transporting 
from  and  into  the  mill.  In  coming  out  of  the  mill  into  the 
yard,  this  dinkey  engine  and  its  cars  emerged  through  a  dc 
in  the  wall,  which  doorway  was  11  feet,  less  4  inches,  wide, 
distance  from  the  outside  of  the  wall  to  the  middle  of  the  wheell 
runway  crossing  was  7  feet.  Immediately  inside  the  doorway 
in  the  mill,  the  railway  track  made  a  sharp  curve,  so  that  a 
standing  in  the  middle  of  the  wheelbarrow  crossing  and  1< 
into  the  mill  through  the  doorway  could  see  along  the  railway 
only  the  distance  of  19^  feet.  Therefore,  if  the  head  of  the 
were  on  the  track  inside  the  doorway,  and  12^  feet  distant  ther 
it  would  be  invisible  to  a  person  at  the  wheelbarrow  crossing 
all  circumstances.  The  dinkey  engine  was  19  feet  long,  ai 
length  of  one  of  its  buggies  or  cars  was  11^  feet.  In  coming 
the  mill  through  the  doorway,  the  engine  sometimes  pulled  a  a 
sometimes  pushed  a  car  ahead.  Its  ordinary  rate  of  speed  wa 
four  to  six  miles  an  hour.  Its  usual  signal  before  it  emerged  c 
was  its  whistle,  sounded  a  short  distance — about  25  feet — in.si 
mill  as  it  came  around  the  curve  already  mentioned  towards  tb< 
way.  Usually,  however,  there  were  three  dinkey  engines  in  co 
use  in  the  mill  at  the  same  time,  moving  upon  several  narrow 
railway  tracks  laid  in  various  directions  through  the  mill;  and 
three  engines,  it  was  testified,  were  giving  signal  whistles  evei 
minutes  all  day  and  all  night.  A  disinterested  witness  (J 
speaking  of  these  moving  dinkey  engines,  said:  "They  always 
tie;  they  are  always  going;  never  stop."  It  also  appeared  that 
were  several  stationary  engines  in  the  mill  near  this  locoi 
doorway,  whose  whistles  were  sounding  from  time  to  time,  an< 
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■other  load  noises  at  that  place  were  constantly  made  by  the  Bessemer 
blowers  and  otherwise.  The  plaintiff  was  31  years  of  age.  He  was 
«  Gterman,  who  had  only  been  in  this  country  a  few  months  before 
he  went  into  the  defendant's  service.  He  had  not  previously  worked 
in  snch  an  establishment,  and  bad  nerer  been  in  the  defendant's  works 
before  his  hiring. 

There  was  evidence  tending  to  show  that  it  was  a  rnle  at  the  de- 
fendant's works  for  the  foreman  to  warn  new  men  in  regard  to  the 
danger  from  locomotives,  but  that  no  such  warning  was  given  to  the 
plaintiff.  The  defendant's  general  foreman,  Oharles  Q.  Barnes,  who 
hired  the  plaintiff,  testified:  "As- a  rale,  I  generally  caution  the  men 
-abont  the  tracks  to  be  crossed,  and  the  locomotive  coming  oat  on 
the  tracks;  bat  I  don't  know  whether  I  told  him  [plaintiff!  or  not. 
I  know  I  told  the  foreman  of  the  bottom  makers  to  tell  him  about  it; 
to  take  him  oat  and  show  him  the  tracks."  It  was  not  shown  that 
■any  one  had  given  such  caution  to  the  plaintiff.  To  the  contrary,* 
speaking  of  the  dinkey  engine  which  came  out  of  the  doorway  into 
the  mold  yard  and  crossed  the  wheelbarrow  runway,  the  plaintiff 
testifled,  "Nm  one  told  me  anything  abont  that  locomotive."  The  plain- 
tiff testified  that  during  each  of  the  three  nights  he  had  worked  before 
the  night  on  which  be  was  hurt  he  had  wheeled  six  loads  of  old  fire 
brick  to  the  refuse  pile,  and,  counting  both  his  goings  and  returns, 
bad  thus  crossed  the  railway  track  12  times  each  of  these  three  nights. 
He  had  wheeled,  it  seems,  three  loads  on  the  fourth  night  before  the 
trip  on  which  the  accident  occurred.  Thus,  as  he  stated,  he  had 
erossed  the  track  with  his  wheelbarrow  altogether  42  times,  com- 
puting both  his  going  and  returning.  The  plaintiff  testifled  that  only 
-on  one  occasion  had  he  seen  the  locomotive  come  oat  of  the  doorway 
into  the  mold  yard,  and  this  on  the  first  or  second  night  of  his  service; 
and  that  on  that  occasion  a  man  came  to  the  doorway,  looked  out, 
and  beckoned  with  his  hand  for  the  engine  to  come  on,  and  that  this 
man  came  out,  and  the  engine  followed  him.  No  part  of  this  testi- 
mony was  contradicted.  In  one  particular  it  was  corroborated,  as 
we  shall  more  fully  see  hereafter. 

On  the  occasion  when  the  plaintiff  was  run  down,  the  'locomotive, 
it  would  seem,  was  moving  at  its  usual  speed,  and  blew  its  usual 
signal  whistle  inside  the  mill  at  the  customary  place,  but  no  other 
precaution  was  observed.  The  engine  was  pushing  a  car  ahead. 
The  car  was  loaded  with  molds,  which,  it  was  testified,  woold  show 
a  "cherry  red"  in  the  dark.  There  was  no  light  on  the  car,  nor  was 
any  person  on  it.  The  engineer,  speaking  of  the  plaintiff,  testified. 
"I  couldn't  see  him;  there  were  molds  on  the  top  of  the  buggy." 
Presumably,  then,  the  plaintiff  could  not  see  the  engineer  or  the  head 
of  the  engine.  In  the  mold  yard  there  was  an  electric  arc  light  per- 
haps 160  feet  from  the  crossing.  As  to  the  effectiveness  of  t£s  light 
at  the  place  of  the  accident  there  was  some  confiict  of  evidence. 

With  reference  to  the  accident  the  plaintiff  testified  in  substance  as 
follows:  That  as  he  approached  near  to  the  railway  track,  and  be- 
fore starting  to  cross  it,  he  listened  and  looked,  and  he  heard  nothing 
and  saw  noting;  that  he  then  went  straight  ahead,  without  stopping, 
and  shoved  his  wheelbarrow  over  the  track;  that  he  himself  had 
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reached  the  middle  of  the  railway  traclc  when  he  was  8tru( 
car,  and  dragged  by  it  seven  or  eight  yards.  In  responi 
question  asked  by  the  court,  "Why  did  you  do  that  [listen  i 
if  yon  had  never  seen  an  engine  pass  along  that  track  but  o 
your  experience?"  the  plaintiff  answered:  "I  lodked  and  listi 
when  that  man  came  out  before  to  see  whether  everything  i 
— ^that  was  the  reason  I  looked  and  listened.  I  looked  for 
to  come."  The  plaintiff  stated  that  while  he  was  upon 
and  after  he  had  started  from  the  mill,  he  heard  the  whistle 
motive  inside,  but  that  the  locomotives  were  constantly 
inside  the  mill  as  he  passed  along  the  wheelbarrow  runway. 
The  counsel  for  the  defendant  insist  "that  as  a  matter  oJ 
plaintiff,  upon  the  evidence  in  this  case,  cannot  recover." 
proposition  is  wholly  inadmissible.  The  supreme  court  of  tl 
States  has  declared  that  it  is  only  when  the  facts  are  such  ths 
fonable  men  must  draw  the  same  conclusion  from  them  that 
tion  of  negligence  is  ever  considered  one  of  law  for  the  com 
way  Ck).  v.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679;  Railw 
Gentry,  163  U.  S.  853,  365, 368. 16  Sup.  Ct.  1104.  And  th*  c< 
made  observations  which  we  do  well  to  bear  in  mind  here: 

"What  may  be  deemed  ordinary  care  In  one  case  may,  under  dlfl 
roandlngs  and  clrcnmstances,  be  gross  negligence.  The  policy  a 
baa  relegated  the  determination  of  such  qnestlons  to  the  jury,  urn 
instructions  of  the  court.  It  is  their  province  to  note  the  specli 
stances  and  surroundings  of  such  particular  case,  and  then  to  sa; 
the  conduct  of  the  parties  In  that  case  was  such  as  would  be  e: 
reasonable,  prudent  men,  under  a  similar  state  of  affairs." 

As  was  said  in  Elailway  Co.  v.  Gentry,  supra,  so  we  say  of 
ent  case  that  it  was  "one  peculiarly  for  the  jury  under  ap 
instructions  as  to  the  principles  of  law  by  which  they  were  to  1 
in  reaching  a  conclusion."  The  evidence,  we  think,  fairly  j 
finding  that  the  crossing  at  which  the  plaintiff  was  injured  wi 
of  special  danger.  As  we  have  seen,  the  wheelbarrow  runwa 
the  railway  track  in  front  of  and  only  seven  feet  from  a  comp 
narrow  doorway  out  of  which  a  dinkey  engine  and  its  cars 
A  sharp  curvature  of  the  railway  track  inside  the  doorway  ] 
a  sight  of  an  approaching  locomotive  or  car  until  it  was  with 
of  the  crossing.  It  was  no  unusual  thing — as  liappeued  in  th« 
under  investigation — for  the  engine  to  push  ahead  a  car  wit 
look  or  light  upon  it.  The  only  signal  of  approach  usually 
and  the  one  given  on  this  occasion — was  a  whistle  from  the  Ir 
while  it  was  inside  the  mill,  and  not  visible  from  the  crossing 
was  evidence  tending  to  show  that  the  defendant's  superinteu 
foreman  regarded  this  crossing  as  particularly  dangerous,  anc 
habit  was  to  warn  new  and  inexperienced  employes  against 
ger.  The  plaintiff  testified  that  no  such  warning  was  givei 
and  in  this  statement  he  was  thoroughly  corroborated,  t 
evidence  a  finding  that  he  was  so  cautioned  could  not  have 
tained.  The  plaintiff  was  entirely  inexperienced  when  he  en 
defendant's  service.  This  was  known  to  the  defendant's  foren 
the  plaintiff  was  hired.     The  plaititiff  worked  at  night.     U 
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the  early  part  of  the  fonrth  night  of  his  service.     He  testi- 
L  only  once  had  he  seen  the  locomotive  come  oat  through  this 
',  and  that  then  a  man  came  befwe,  apparently  to  give  wam- 
B  approach. 

ber,  with  respect  to  evidence  tending  to  establish  the  recited 
facts,  the  instrnctions  which  the  court  gave  to  the  jury  were 
late  and  adequate,  let  us  now  consider.     The  court  substan- 
Brmed  the  plaintifF's  fourth  point,  which  was  to  the  effect  that, 
iryiound  that  the  plaintiff  had  received  no  special  instructiMis 
d  to  the  mode  in  which  the  engine  came  oat  of  the  doorway, 
personal  observation  justly  led  him  to  believe  that  every  time 
out  some  one  preceded  it  to  warn  him  and  his  fellow  work- 
the  track,  and  the  plaintiff  had  no  other  reasonable  way  of  bet- 
rming  himself,  the  jury  should  find  that  the  defendant  failed 
ity  to  give  him  instructions;  but,  after  so  charging  the  court,  ...... 

itely  added:  ^5 

lalntlff,  in  preBenting  big  case  through  his  counsel,  has  laid  a  good  "V'i 

tress  on  the  position  stated  In  the  point  Just  read  to  you,  and  If  you  ,«• 

verdict  for  him  It  Is  not  at  all  Improbable  that  It  will  be  based  npon  ^«— 

t.    I  therefore  call  your  attention  to  the  fact  that  the  only  evidence  7*'* 

plaintilf  had  any  Justification  for  supposing  the  engine  when  it  ap-  "Hill 

the  crossing  was  preceded  by  a  man  to  give  warning  is  to  be  found 
n  testimony,  which  is  to  the  effect  that  upon  the  only  occasion  when 
n  engine  come  out  of  the  doorway  and  approach  the  crossing  It  was 

by  such  an  Individual.  So  that  the  fact  upon  which  this  point  is 
d  is  testified  to  by  the  plaintiff  alone.  Now,  if  the  case  is  put  upon 
t,  you  must  bear  in  mind  that  the  point  is  predicated  and  supported 
stlmony  of  the  plaintiff  alone.  That  may  be  sufficient.  If  It  satisfies 
id  fully.  In  view  of  the  other  evidence,  It  Is.    But  you  must  not  p»— • 

the  fact  that  this  is  the  testimony  of  the  plaintiff;    that  he   is  ..-•• 

I  to  the  extent  of  all  involved  here,  and  must  remember  that  other  CrU)' 

I  who  have  been  called,  who  are  disinterested,  and  who  spoke  trpon  "*)'}< 
ect,  said  that  it  was  not  the  practice  so  to  warn  persons  of  the  "v'i.» 

of  an  engine  to  that  crossing;   that  they  never  knew  It  to  be  done  ;.'.! 

elr  experience;    that  the  method  of  giving  such  warning  was  by  "K*' 

a  whistle,  and  no  other.  ■  It  Is  for  you  to  say  whether  tlito  occurred  — *C^ 
ilntilf  has  testified,  or  whether  he  was  mistakeo  respecting  It." 

roposition  embodied  in  the  plaintifPs  fourth  point  bad  a  most 
Qt  relation  to  the  case.  The  court,  indeed,  went  so  far  as  to 
tie  jury  that,  if  they  rendered  a  verdict  for  the  plaintiff,  "it  is 

II  improbable  "that  it  will  be  ba.sed  upon  this  point."  It  was, 
s,  a  matter  of  great  moment  to  the  plaintiff  that  the  instruc- 

the  court  should  be  accurate.  The  plaintiff's  statement  aa 
he  saw  on  the  first  or  second  night  of  his  service  in  respect  to 
receding  the  locomotive  as  it  issued  through  the  doorway  was 
tantial.  It  was  either  a  truthful  statement  or  a  fabrication, 
t  was  a  great  fact  in  the  case,  to  which  the  jury  should  have 
le  most  serious  consideration  in  connection  with  the  evidence 
upon  the  defendant's  alleged  neglect  of  duty  to  the  plaintiff 
g  to  give  him  warning  against  a  danger  which  was  not  obvious, 
lave  seen,  the  court  said  that  "the  point  is  predicated  and  sup- 
y  the  testimony  of  the  plaintiff  alone,"  and  that  he  was  "inter- 
the  extent  of  all  involved  here,"  and  that  other  witnesses  "who 
iterested/'  and  who  had  spoken  upon  this  subject,  said  "that  it 
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was  not  the  practice  bo  to  warn  persons  of  the  approach  of  the  engine 
to  that  crossing;  that  they  never  knew  it  to  be  done  in  all  their  ex- 
perience; that  tiie  method  of  giving  such  wamiog  was  by  means  of  a 
whistle,  and  no  other."  Evidently  these  instructions  were  calculated 
to  discredit  the  plaintiff  with  the  jury.  Now,  in  so  charging  the 
learned  judge  had  overlooked  the  testimony  of  the  brakeman  (Jnlien), 
who,  upon  cross-examination  by  the  defendant's  counsel,  had  testified 
thus: 

"Q.  Had  yoTi  ever  known  anybody  to  run  ahead  of  the  locomotive?  A- 
When  they  are  In  there  loading  molds  off  the  front  of  the  foundry,  the  brake- 
man  always  walks  out  there.  Q.  Repeat  that  again.  A.  I  say  when  there 
Is  molds  come  out  of  the  foundry,  and  get  put  off  at  the  other  crane,  the 
engine  lays  there  at  the  dump  empty,  and  the  brakeman  runs  ahead." 

This  testimony,  we  think,  tended  to  corroborate  the  plaintiff  in  his 
statement  as  to  what  he  had  observed.  In  view  of  this  evidence,  there 
certainly  was  error  in  the  above  instructions.  Moreover,  the  erroneous 
statements  of  the  court  upon  this  subject  were  extremely  hurtful  to 
the  plaintiff,  and  perhaps  fatal  to  his  case.  The  bill  of  exceptions,  in- 
deed, shows  that  in  a  supplemental  charge  to  the  jury  the  court,  among 
other  things,  said : 

"And  you  have  been  sent  for  to  be  Informed  that  the  plaintiff's  counsel  has 
called  the  attention  of  the  court  to  a  few  lines  of  testimony  of  the  witness 
Julian,  called  by  him,  which  he  desires  you  to  hear  read.  I  told  yon  that 
I  did  not  see  any  testimony  corroborative  of  the  plaintiff's  statement  that 
the  only  time  he  saw  the  engine  leave  the  building  and  cross  the  track  It 
was  preceded  by  a  man  to  ascertain  whether  the  track  was  clear.  The 
plaintiff's  counsel  thinks  there  Is  such  corroboration  In  the  lines  which  he  will 
now  read  to  you.  [The  lines  were  then  read.)  After  reading,  the  court  said, 
this  testimony  had  not  Impressed  it  as  it  had  the  counsel,  but  that  Its  effect 
and  value  was  for  the  jury,  to  whom  It  was  submitted." 

Was  this  a  sufficient  correction  of  the  error  into  which  the  court 
had  fallen?  We  are  constrained  to  answer  negatively.  The  plaintiff 
was  justly  entitled  to  an  unequivocal  withdrawal  of  the  previous  errone- 
ous statements  of  the  court  The  jury  may  well  have  understood  that 
no  retraction  whatever  was  intendeid,  but  that  the  court  adhered  to  the 
views  it  had  previously  expressed. 

We  now  turn  to  the  charge  of  the  court  upon  the  subject  of  the 
defendant's  alleged  negligence.  Here  it  will  be  necessary  for  us  to 
quote  the  major  part  of  the  instructions.  We  give  all  that  are  here 
material.     The  court  said: 

"In  the  case  before  us  the  plaintiff  charges  that  the  place  where  he  was  put 
to  work  was  dangerous,  and  unnecessarily  so.  The  only  cause  of  danger 
pointed  out  which  we  are  called  upon  to  consider  Is  that  arising  from  the 
railroad  crossing  where  he  was  Injured.  If  any  other  cause  of  danger  ex- 
isted, it  Is  not  Important,  because  it  did  not  contribute  to  the  injury.  The 
precaution  taken  by  the  defendants  to  guard  against  danger  at  this  crossing 
was  the  sounding  of  a  whistle  as  the  engine  approached  as  notice  of  the  ap- 
proach. This  is  the  usual  signal  adopted  for  such  purpose.  Unless,  therefore, 
the  circumstances  existing  at  this  crossing  were  such  as  to  render  this  method 
of  giving  warning  Insufficient,  you  should  find  the  defendants  not  to  have 
been  careless  In  this  respect.  I  repeat:  Unless  the  circumstances  existing 
at  this  crossing  were  such  as  to  render  this  method  of  signaling  by  whistling 
Insufficient,  you  cannot  properly  find  the  defendants  to  have  been  careless  In 
this  respect.  What  else  or  more  was  It  reasonable  to  expect  or  require  of 
the  'defendants?    You  have  heard  the  evidence  on  the  subject,— a  description 
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Of  tbc  Bltoatlon  and  snrrounding  circumstancee;  yon  have  beard  the  dlscos- 
8lon  of  it  by  counsel  on  one  side  and  on  the  other,  and  'I  will  not  dwell  upon 
the  question.  Were  the  circumstances  at  this  crossing  such  as  to  require 
any  other  signal  than  that  established  by  the  rules  of  the  company?  Was  It 
Insaflaclent?  Does  the  evidence  show  it  to  have'  been  InsufiiclentT  It  Is 
the  usual  signal,  and,  so  far  as  appears,  the  universal  signal  at  railroad 
crossings  generally.  Was  there  anything  here  to  require  a  different  signal, 
or  an  additional  signal.  To  the  court  it  seems  that  the  sounding  of  the 
whistle  was  sufficient  to  render  the  crossing  reasonably  safe,  with  the  exer- 
cise of  propM  care  by  the  plalntlfT,  with  luowledge  on  his  part  of  the  situation. 
The  case,  however.  Is  submitted  to  you,  and  you  have  the  responsibility  of 
deciding  it  Had  the  plaintiff  knowledge  of  the  situation,  or  was  the  de- 
fendant remiss  in  falling  to  Impart  iucb  knowledge  to  him?  Tou  have  heard 
the  testimony  on  that  i^bject,— his  own  and  that  of  defendant's  witnesses.  He 
had  been  repeatedly  over  Uie  route,  back  and  forth,  on  which  he  worked.  He 
had  seen  the  railroad,  and  the  engine  and  cars  upon  it,  upon  one  occasion  at 
least.  Would  or  not  his  eyes  of  themselves  Inform  him  fully  in  respect  to 
the  situation? .  •  •  •  Witti  these  observations,  and  In  view  of  the  very 
thorough  discussion  of  the  subject  by  counsel,  I  submit  to  you  the  question, 
were  the  defendants  gnllty  of  negligence  in  the  respects  stated  as  complained 
of;  that  is,  in  not  providing  for  safety  at  that  crossing,  or  by  withholding,  or 
failing  to  give  proper  Information  respecting  the  method  of  operating  the 
cars  upon  the  road  at  that  point?  I  feel  It  to  be  my  duty  to  say  to  you 
that  I  do  not  think  the  evidence  justifies  a  conclusion  that  the  defendants 
failed  in  their  duty  in  this  particular.  I  do  not  take  the  question  from  you. 
I  submit  it  to  you.  The  responsibility  will  be  upon  you  of  deciding  it  Justly. 
But  you  ought  not  to  reach  a  conclusion  on  the  subject  without  exercise  of 
great  care  and  the  best  Judgment  you  possess.  You  cannot  undertake  to  say 
how  an  establishment  like  this  shall  be  constructed,  'how  its  railroad  shall 
be  located,  what  wHl  answer  its  purposes,  and  what  will  not.  Tou  have  not 
the  information  necessary  to  enable  you  to  form  a  reliable  Judgment.  The 
real  question  here  in  this  respect  Is  whether  or  not  proper  warning  was  given 
to  this  man  at  that  crossing,  or  whether  he  was  misled  respecting  It  for  want 
of  proper  information.  These  are  the  questions,  and  the  only  questions, 
that  the  court  sees,  as  respects  this  branch  of  the  case;  and  I  repeat  what  I 
have  said,  that  in  the  Judgment  of  the  court  the  evidence  on  one  side  and 
the  othert  properly  considered,  does  not  Justlf^a  conclusion  that  the  defendant 
omitted  or  failed  In  any  part  of  its  duty  in  this  matter.  I  repeat,  however, 
■o  that  yon  will  not  misunderstand  me,  that  the  question  is  one  of  fact,  which 
!■  submitted  to  you." 

Toaching  these  instructions,  our  first  observation  is  that  no  refer- 
ence is  here  made  by  the  court  to  the  highly  important  evidence 
tending  to  show  tliat  this  crossing  was  considered  by  the  defendant 
itself  a  place  of  peculiar  danger,  and  that  it  was  customary  to  give 
particular  warning  of  that  danger  to  new  and  inexperienced  work- 
men. We  find  no  allusion  whatever  to  this  evidence  In  any  part  of 
the  charge.  This  otnission  is  the  more  to  be  regretted  because  the 
proof  was  that  the  plaintiff  had  not  been  warned.  Again,  the  atten- 
tion of  the  jury  was  not  here  directed  to  the  tact  tluit  the  plaintiff 
was  a  new  and  inexperienced  hand,  whose  term  of  service  had  been 
very  brief,  extending  only  into  the  fourth  night.  Indeed,  the  charge 
assumed  th&t  the  plaintiff  had  acquired  full  knowledge  by  observa- 
tion. Furthermore,  the  court  made  no  mention  in  detail  of  the  un- 
usual facts  relating  to  the  crossing  and  the  manner  of  its  use,  which 
we  have  recited.  Yet,  without  close  attention  to  the  special  circum- 
stances, the  jury  could  not  rightly  determine  whether  the  defendant 
had  acted  with  due  prudence,  and  with  reasonable  regard  to  the 
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safety  of  fhe  plaintiff.  In  all  these  particulars  we  are  obliged  to  saj 
that  the  instnictions  of  the  court  were  incomplete  and  inadequate. 

Then,  again,  the  court,  in  effect,  charged  the- jury  that  the  defend- 
ant had  performed  its  whole  duty  when  it  sounded  a  whistle  in  ap- 
proaching the  crossing,  although  the  uncontradicted  proof  was  tiiat 
such  signal  was  given  when  the  locomotive  was  invisible  to  one  ap- 
proaching the  crossing,  and  was  given  inside  the  mill,  where  other 
locomotives  were  continually  giving  like  signals.  In  view  of  the 
exceptional  facts,  the  instructions  upon  this  point,  we  think,  were  too 
favorable  to  the  defendant. 

Still  further,  the  court  said:  "You  cannot  undertake  to  say  how  an 
establishment  like  this  shall  be  constructed,  how  its  railroad  shall 
be  located,  what  will  answer  its  purposes,  and  what  will  not.  Tou 
have  not  the  information  necessary  for  you  to  form  a  reliable  judg- 
ment." This  instruction,  it  seems  to  us,  was  calculated  to  mislead  the 
jury.  It  might  not  have  misled  a  trained  lawyer,  but  its  effect  on  a 
jury  might  well  be  to  unduly  restrict  legitimate  inquiry.  As  we 
have  already  said,  the  determination  of  the  facts  of  this  case  was 
peculiarly  for  the  jury,  and  it  was  their  province  to  consider  all  the 
circumstances  and  surroundings. 

liistructions  which,  taken  as  a  whole,  are  calculated  to  mislead  the 
jury  as  to  the  character  of  the  evidence  necessary  to  prove  the  issue 
on  one  side,  are  erroneous.  Rea  v.  Missouri,  17  Wall.  532.  543. 
Reversible  error  exists  if  the  general  effect  of  a  charge  tends  to  with- 
draw from  the  consideration  of  the  jury  material  evidence.  Hall  v. 
Weare,  92  U.  8.  728.  If  an  instruction  ifails  to  present  with  sufficient 
distinction  a  material  fact  which  may  have  a  controlling  effect,  there 
is  ground  for  reversal.  Ayrcs  v.  Watson,  113  U.  S.  594,  609,  5  Sup. 
Ct  641.  It  is  error  for  the  court  to  submit  the  evidence  and  theory  of 
one  party  prominently  and^ully  to  the  jury  and  not  call  their  atten- 
tion to  tihe  main  points  of  the  opposite  party's  case.  Canal  Co.  v. 
Harris,  101  Pa.  St.  80;  Reichenbach  v.  Ruddach,  127  Pa.  St.  564.  595. 
18  Atl.  432;  Young  v.  Merkel,  163  Pa.  St.  513,  520,  30  Atl.  196. 

Upon  the  subject  of  alleged  contributory  negligence  on  the  part 
of  the  plaintiff  the  court  charged  the  jury  as  follows: 

"Aside  altogether  from  the  questions  whether  the  defendant  was  guilty  of 
fault  or  negligence,  could  the  plaintiff,  by  the  exercise  of  such  care  as  a 
man  should  exercise  under  such  circumstances  where  there  Is  danger,  by  the 
exercise  of  such  care  have  seen  or  heard  the  engine?  One  of  the  witnesses 
called,  who  appears  to  be  entirely  disinterested, — though  you  will  say  how 
much  confidence  should  be  reposed  in  his  testimony,— says  that  he  saw  the 
plaintiff  approach  the  railroad  on  this  occasion,  saying  that  he  saw  him  back 
some  distance  from  the  track,  describing  the  situation. .  He  says  he  beard 
the  whistle  of  the  engine,  and  knew  that  It  was  coming;  that  he  watched 
the  man  come  steadily  on,  apparently  without  looking,  and  certiinly  without 
stopping,  passed  directly  on  the  track  in  front  of  the  engine,  and  was  struck. 
Now,  is  that  60?  If  it  is.  there  can  be  no  question  about  his  negligence.  In 
a  situation  like  that  it  was  bis  duty  to  be  on  his  guard.  There  Is  nothing 
In  the  case  that  excuses  him  from  the  exercise  of  proper  care.  If  he  did  pass 
steadily  on  froni  the  point  where  this  witness  saw  him,  as  the  witness  says 
he  did,  without  taking  any  precaution  to  guard  himself  against  the  danger 
of  coining  Into  collision  with  the  engine,  there  cannot,  In  the  Judgment  of 
the  court,  be  any  room  for  doubt  that  be  was  guilty  of  contributory  negli- 
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e  says  tbat  he  stopped  and  looked  and  listened.    It  Is  tor  yon  to 

er  that  Is  tbe  case.     Tlie  witness  to  whom  I  refer  says  that  be  did 
B  Is  apparently  disinterested.    •    •    •" 

e  note,  first,  that  the  court  made  an  inadvertent  mistake  in 

lat  the  plaintiff  had  testified  that  he  had  stopped  before 

the  railway  track.     The  plaintiff  did  not  so  testify,  but 

e  reversa     In  consequence  of  this  misapprehension,  the 

emitted  to  the  jury  a  question  of  veracity  as  between  the 

and  the  witness  Jacoby.     No  such  issue,  however,  could 

properly,  for  the  supposed  discrepancy  in  the  testimony  of 

tiff  and  that  of  the  other  witness  did  not  exist     But, 

sgether  frran  this  inaccurate  stat«nent,  we  are  not  able 

'  in  the  views  of  the  court  upon  the  questi<m  of  the  plain- 

ged  contributory  n^ligence  in  not  stopping  before  he  at- 

to  cross  the  railway  track.     In  substance  and  effect  the  ....^ 

irged  the  jury  that,  if  the  plaintiff  did  not  stop,  he  was  S±'"* 

contributoiy  negligenc&     Now,  the  "stop,  look,  and  listen"  J^** 

iating  the  conduct  of  a  traveler  upon  a  highway  when  about  '^*2 

I  railroad  track  is  not  the  criterion  by  which  to  determine  ^Z^ 

«  of  care  which  was  incumbent  upon  the  plaintiff.     The  is!*" 

J  between  an  ordinary  railroad  traversed  by  trains  run-  ~0 

ligh  rates  of  speed  and  the  defendant's  private  railway  in  dll' 

,  equipment,  location,  and  use  is  so  great  that  the  general 

ming  the  crossing  of  the  formw  is  not  applicable  to  the 

fVgain,  the  relation  between  the  plaintiff  and  the  defend-  _, 

very  different  from  that  which  exists  between  a  railroad  ^«J!1 

and  a  traveler  upon   a  highway   crossing  the  railroad.  jp-.— 

idant  set  the  plaintiff  to  work  upon  its  wheelbarrow  run-  r*i-t 

ch  crossed  its  railway  track,  and  the  plaintiff,  in  the  per-  --J'l 

of  his  work,  necessarily  crossed  the  railway,  not  upon  the  s-!-' 

nvitation  of  the  defendant   simply,  but  by  its  direction.  zl''^ 

idant  was  under  a  legal  obligation  not  to  expose  its  serv-  •-^•*! 

n   conducting  its  business,   to  unnecessary   peril   ajrainst  *•■•*». 

mi^t  have  been  guarded  bv  reasonable  diligence  on  the 
he  defendant.  Hough  v.  Railway  Co.,  100  D.  S.  213,  217. 
itiff  had  a  right  to  assume  that  the  defendant  would  not 
im  to  needless  danger,  and  hence  his  watchfulness  would 

be  diminished.  The  plaintiff  was  bound  only  to  observe 
le  care  to  avoid  danger  which  was  obvious,  or  which  was 
)  him,  or  of  which  he  might  have  acquired  knowledge  by  the 
of  proper  attention.  Whether  the  plaintiff  was  guilty  of 
ory  negligence  was  a  question  for  the  determination   of 

upon  a  consideration  of  the  peculiar  circumstances  sur- 
the  case  and  in  the  light  of  all  the  evidence. 
id  support  for  these  views  In  ,the  opinion  of  the  supreme 
the  United  States  in  the.  recent  case  of  Warner  v.  Rail- 

168  U.  8.  339,  347,  18  Sup.  Ct.  68,  where  it  was  held  that 
requiring  a  traveler  upon  a  highway,  in  crossing  a  railroad 
Jid  use  his  eyes  and  ears  to  ascertain  whether  a  train  is 
ing  did  not  apply  to  a  person  who  was  crossing  a  track  at 
to  get  on  a  train.     The  court  said  that  the  person  so  cross- 
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ing  the  railroad  did  ao  upon  the  implied  inritation  of  the  railroad 
company,  and  that,  while  snch  implied  invitation  wonld  not  ab- 
solve him  from  the  duty  to  exercise  care  and  caution  in  avoiding 
danger,  "nevertheless  it  certainly  wonld  justify  him  in  aflsnming 
that,  in  holding  out  the  invitation  to  board  the  train,  the  corpora- 
tion had  not  so  arranged  its  business  as  to  expose  him  to  the  hazard 
of  danger  to  life  and  limb  nnlesa  he  exercised  the  very  highest  de- 
gree of  care  and  ca.ution."  The  court  added  that  the  railroad  ccMn- 
pany,  in  giving  the  invitation,  must  be  presumed  to  have  taken  into 
view  the  ^tate  of  mind  and  of  conduct  which  would'  be  engendered 
by  the  invitation;  and  the  court  held  that  it  was  a  question  for 
the  jury,  under  all  the  circumstances,  whether  the  plaintiiFs  intes- 
tate was  chargeable  with  contributory  negligence 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  cir- 
cuit court  with  direction  to  set  aside  the  verdict  and  grant  a  new 
trial. 

DALLAS,  Circuit  Judge,  dissents. 

BRADPOBD,  District  Judge  (concurring).  I  fully  concur  in  the 
conclusion  readied  by  the  presiding  judge  that  the  judgment  below 
be  reversed,  the  verdict  set  aside  and  a  new  trial  grant^  There  is, 
however,  one  feature  of  the  case  not  particularly  dealt  with  in  his 
opinion,  which  has  impressed  me  with  great  force,  and,  as  much  as 
any  other  consideration,  has  convinced  me  that  there  was  reversible 
error  in  the  charge  delivered  to  the  jury  in  the  court  below.  There 
was  no  evidence  showing  or  tending  to  show  that  the  defendant  had, 
at  or  prior  to  the  time  the  plaint^  was  injured,  either  adopted  or 
promulgated  any  rule  requiring  any  person,  at  the  time  when  a  loco- 
motive, with  or  without  cars  attached  to  it,  was  about  to  emerge  from 
the  defendant's  mill  and  cross  the  wheelbarrow  runway  where  the 
plaintiff  was  injured,  to  be  stationed  at  the  doorway  or  to  precede  the 
locomotive  or  cars  in  order  to  give  warning  to  such  persons  as  might 
be  engaged  in  wheeling  brick  or  other  material  along  the  mnway 
path.  The  evidence  does  not  disclose  any  such  practice  in  relation 
to  this  subject  as  to  permit  a  legitimate  inference  that  such  a  rule 
existed;  and  the  witnesses  Tomaney  and  JuHen  testified  that  there 
was  no  such  rule.  Nor  was  there  any  evidence  showing  or  tending 
to  show  the  existence  of  any  rule  requiring  a  locomotive  or  car,  about 
to  pass  from  the  mill  and  cross  the  mnway,  to  stop  at  the  doorway 
before  proceeding  further.  The  runway,  together  with  other  paths 
in  the  mould  yard,  was  maintained  by  the  defendant  for  the  use  of  its 
operatives,  in  performing  the  work  for  which  they  were  employed. 
The  doorway  through  which  the  car  passed  and  struck  the  plaintiff 
was  ten  feet  and  eight  inches  wide  in  the  clear.  Prom  the  plane  of 
the  outside  of  the  wall,  where  the  doorway  was  situated,  to  a  point 
in  the  middle  of  the  runway  as  it  crossed  the  narrow  gauge  railway 
track,  was  a  distance  of  seven  feet  and  one  inch.  The  evidence  shows 
that  the  rate  of  speed  of  locomotives  emerging  from  the  doorway  and 
crossing  the  runway  was  from  four  to  six  miles  an  hour.  If  the 
speed  of  a  locomotive  or  car  coming  out  of  the  doorway  be  taken  at 
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ige  of  five  miles  an  hoar,  the  distance  between  the  doorway 
center  of  the  runway  croraing  would  be  traversed  in  less  than 
md.  At  the  time  the  plaintiff  was  injured  the  locomotive 
it  of  the  doorway  at  its  usual  rate  of  speed.  Wooley,  the 
endent  of  the  mill,  testified  that  the  locomotive,  which  came 

the  doorway  at  the  time  of  the  plaintiffs  injury,  was  niue- 
t  and  four  and  one-half  inches  long,  and  that  in  his  judgment, 
ite  of  speed  at  which  such  engines  move,  namely,  from  four  to 
B  an  hour,  they  could  be  stopped  in  about  their  own  length, 
t  that  would  be  a  very  quick  stop.  He  further  testified  to 
:t  that  about  the  time  the  plaintiff  was  injured  -a  locomotive 
ome  out  of  and  return  through  the  doorway  about  seventy 
;8  in  the  coarse  of  one  night;  that  in  the  course  of  twenty- 
rs  about  eight  hundred  crossings  of  the  narrow  gauge  track 
he  plaintiff  was  injured  were  made  by  operatives  of  the  de- 
;  and  that  nearly  as  many  crossings  were  made  at  that  point 
as  in  day  time.  He  f urtiier  testified :  "Q.  I  have  understood 
ay,  in  answer  to  Mr.  Demming,  that  there  were  new  and  old 
ong  these  itaen  who  wheel  the  barrows?     A.  Yes,  sir.     Q. 

give  any  idea  of  the  proportion  you  always  have  of  new  men 

jobs?     A.  I  could  hardly  say  that.     There  is  hardly  a  day  r-""» 

hat  we  have  not  a  new  man  or  two  or  three  or  four."     He  C«* 

testified  to  the  effect  that  it  was  the  custom  to  put  new  men  — —«. 

work  as  would  compel  them  to  use  the  runway  and  crossing  IKs^ 

ion,  and  that  he,  the  witness,  was  in  the  habit  of  so  putting 
1  at  work  at  that  place.     There  is  evidence  to  the  effect  that 

es  a  locomotive  pulled  a  car  or  cars  and  at  other  times  pushed  |.— • 

'  cars  through  the  doorway  in  question  across  the  runway.  ir*i'} 

he  plaintiff  was  injured  the  locomotive  was  pushing  a  car  ~*i*li 

1th  moulds.     No  person  was  on  the  car,  nor  did  it  carry  a  'v"». 

Wooley  testified  that  the  moulds  carried  out  in  the  cars  were  :: ' '.' 

very  dull  red  and  dark."     Such  cars  poshed  by  the  locomo-  !!,«'• 

so  far  as  they  intervened  between  the  vision  of  a  person  •"**«« 

!  at  the  point  where  the  plaintiff  was  injured  and  a  locomotive 
such  car,  of  course,  rendered  the  locomotive  invisible  to  him. 
rs  from  the  evidence  that  the  mould  yard  was  used  principally 
lurpose  of  cooling  the  hot  moulds  which  were  taken  from  the 
ater  being  tamed  on  the  moulds  for  that  purpose.  The 
)f  the  moulds  in  this  manner  resulted  in  large  quantities  of 
hich  either  hung  over  the  yard  or  was  carried  in  one  direction 
ler  by  the  wind.  Tomaney  testified  to  the  effect  that  the 
om  the  moulds  obscured  the  electric  light  hung  in  the  mould 
Fhere  was  some  conflict  of  testimony  as  to  the  extent  to 
le  light  was  thus  obscured.  It  appears  from  the  evidence 
customary  means  of  warning  persons  in  the  mould  yard  of  the 
\i  of  locomotives  or  cars  from  -the  mill  was  blowing  the  whis- 
i  locomotives  while  within  the  miU  and  some  twenty  five  feet 

doorway.  While  two  such  locomotives  called  dinkey  engines 
iployed  in  and  about  the  mill  and  mould  yard  of  the  de- 
at  the  time  the  plaintiff  met  with  his  injury,  usually  three 
omotives  were  used.  The  operations  carried  on  in  the  mill 
-3 
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were  of  Buch  nature  as  to  produce  a  confusion  and  mingling  of  loud 
noises  of  various  kinds  incident  to  a  mill  of  that  character.  To- 
manej  testified  that  there  were  noises  in  the  mill  from  stationary 
engines  and  bessemer  cupolas.  Julien  testified  to  the  effect  that 
the  three  locomotiTes  whistled  "every  place  wherever  they  go"; 
that  they  whistled  both  when  they  passed  out  of  the  mill  and  when 
they  passed  into  the  mill;  that  they  whistled  as  they  passed  back 
and  forth  within  the  mill,  when  not  intending  to  pass  out;  and  that 
the  locomotives  "always  whistle,  they  are  always  going,  never  stop." 
Under  the  circumstances  disclosed  and  especially  in  view  of  the 
proximity  of  the  runway  crossing  to  the  doorway,  it  is  evident  that 
the  custom  of  signaling  by  whistle  was  not  calculated  adequately  to 
protect  an  inexperienced  operative,  such  as  the  plaintiff  was,  hav- 
ing occasion  to  use  the  runway  crossing;  and  this  is  all  the  more  ap- 
parent in  view  of  the  fact  that  at  most  only  two  or  three  seconds 
could  elapse  between  the  time  when  a  person  on  the  runway  cross- 
ing within  one  foot  of  the  nearer  rail  could,  under  the  most  favor- 
able circumstances,  first  see  a  car  or  locomotive  coming  round  the 
diarp  curve  on  its  way  out  of  the  mill,  and  ItA  reaching  the  spot 
where  he  istood.  On  the  runway  crossing  lurked  sudden  death  or 
mutilation  for  those  who  used  it  without  exercising  the  utmost 
vigilance.  An  operative,  wheeling  a  heavily  laden  barrow  six  feet 
long  and  stumbling  or  making  a  misstep  while  a  locomotive  or  car 
was  moving  on  its  way  out  of  the  mill,  would  incur  grave  peril  of 
loss  of  life  or  limb.  The  runway  crossing  was,  by  reason  of  the 
mode  in  which  the  defendant  carried  on  its  operations,  a  peculiarly 
hazardous  place.  There  was  some  evidence  relating  to  the  nature  of 
the  caution  generally  given  to  new  men  about  the  danger  resulting 
from  the  movements  of  locomotives.  This  evidence,  however,  is 
vague,  indefinite  and  unsatisfactory.  Barnes,  the  foreman  of  the 
bessemer  department,  testified:  "As  a  rule  I  generally  cautioned 
the  men  about  the  tracks  to  be  crossed  and  the  locomotive  coming 
out  on  the  tracks."  Wooley  testified:  "Q.  Isn't  it  your  habit  to 
warn  those  men  in  regard  to  locomotives  when  they  are  employed? 
A.  The  foremen  generally  warn  them.  Q.  As  a  matter  of  fact,  they 
are  all  supposed  to  be  warned,  are  they  not?  A.  No;  I  can't  say 
that.  Q.  It  is  the  custom  to  warn  them  all,  is  it  not?  A.  Not  par- 
ticularly about  the  locomotives,  no,  no  more  than  anything  else  about 
the  works.  Q.  You  warned  them  in  regard  to  all  the  dangers  of 
their  employment?  A,  Of  their  employment.  *  *  *  Q.  You  al- 
so said  in  answer  to  Mr.  D,emming  that  it  was  your  custom  generally 
to  warn  men.  What  kind  of  warning  do  you  give  them?  A.  If  the 
foreman  hires  a  man,  he  turns  them  over  to  the  gang  in  which  he  ia 
to  work,  and  the  man  understands  it,  without  being  told  every  time, 
to  tell  him  what  the  work  is,  and  he  can  certainly  see  without  be- 
ing told,  although  he  is  very  often  told,  and  I  think  as  a  rule  told, 
where  the  dangers  are,  if  there  are  any  particular  ones,  and  to  avoid 
them."  In  point  of  fact  the  evidence  does  not  disclose  that  the  plain- 
tiff was  cautioned  at  or  after  the  time  of  his  employment  by  the  de- 
fendant. On  the  contrary,  the  testimony  shows  that  he  was  not. 
Such  a  caution  or  warning  as  is  above  indicated,  had  it  been  given. 
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lifestly  inadequate  and  of  little  isiportaDce  in  so  far  aa  the 

crossing  is  concerned.    Certainly  every  pei-sou  of  full  age 

ad  mind,  who  has  seen  locomotives  or  cars  moving  along 

a  supposied  to  know  that  if  be  steps  on  the  railway  directly 

:  of  an  approaching  loc«motive  or  car  and  remains  there 

'nek,  he  will  be  liable  to  loss  of  life  or  limb.    And  so  every 

>le  man  must  regard  a  railway,  which  is  operated,  as  in  it- 

irning  of  danger,  putting  him  on  his  guard.     But  the  giving 

nation  only  as  to  these  points  is  of  small  avail.     Any  sane 

issesses  such  knowledge  without  instruction  from  his  em- 
It  appears  from  the  evidence  that  the  only  rule  established 

lefendant  for  the  protection  of  operatives  using  the  runway 
against  locomotives  or  cars  emerging  from  the  doorway, 

t  a  whistle  should  be  given  by  the  locomotive  as  a  signal  of 

oach.    But  this  signal,  in  view  of  the  physical  environments  lUCZ 

anway  crossing  and  the  noisy  din  and  confusion  of  whistles  ^3** 

he  mill,  was,  in  my  judgment,  clearly  an  inadequate  caution  ^C3i 

ing  to  new  and  inexperienced  operatives  using  that  crossing  •«;*■ 

ble  properly  to  locate  and  distinguish  the  sounds  within  the  iS^"" 

^e  evidence  does  not  show  the  existence  of  any  rule  re-  'HIH 

operatives  about  to  use  the  runway  crossing  to  stop  before  "^ 

pon  it.    And,  had  any  such  rule  existed,  it  would  be  proper 

jury  to  pass  on  its  suflBciency  with  respect  to  inexperienced 

is.    For  a  man,  burdened  with  a  heavily  laden  wheelbarrow, 

king,  even  after  stopping  to  go  across  the  tracks,  was  liable  ««!** 

ruck  and  killed  within  one  second  from  the  time  a  car  or  ,3H 

ive  should  project  beyond  the  doorway,  and  within  two  or  T— « 

conds  from  the  time  when,  under  the  most  favorable  circum-  tlHf 

he  could  have  seen  from  the  crossing  the  approach  of  a  Z'-^.^ 

veorcar.    It  could  hardly  be  expected,  and  evidently  was  not  ")'.:»• 

I  by  the  defendant,  that  operatives  before  crossing  the  tracks  '-j  -f 

eave  their  wheelbarrows  and  go  through  the  doorway  to  as-  '--C' 

whether  a  car  or  locomotive  was  approaching.    There  was 
that  this  should  be  done;   the  defendant  relying  only  on 

Btle  as  a  signal.     Owing  to  the  large  number  of  crossings 

ich  night,  it  was  probably  impracticable  that  it  should  be 

^nd  if  it  had  been  done,  the  operatives  would,  on  returning  to 

leelbarrows,  have  been  subject  practically  to  the  same  peril 

had  not  been  done.    New  and  inexperienced  opei'atives  were 

to  a  reasonably  proper  and  sufficient  warning  of  the  peril, 

1  a  warning  does  not  mean  a  general  warning  to  look  out  for 

I  locomotives  given  at  the  inception  of  the  employment,  but, 

e  like  this,  a  reasonable  and  sufQcient  warning  given  to  thc 

es  at  the  time  a  locomotive  or  car  was  about  to  cross  the 
The  warning  should  have  been  timely,  and  the  approach 

>motiTe  or  car  marked  the  right  time.     An  obviously  proper 
the  giving  of  such  warning  would,  have  required  an  oper-. 

hen  a  locomotive  or  car  was  about  to  emerge  from  the  mill, 

sitioned  at  the  doorway  or  to  precede  the  locomotive  or  car. 

case,  it  would  not  have  been  necessary  that  a  locomotive  or 

>ut  to  pass  from  .the  mill  across  the  runway,  should  stop. 
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While  the  defendant  was  not  an  insurer  of  the  safety  of  the  plain- 
tiff at  the  time  he  received  his  injuries,  and  while  the  plaintiff,  when 
he  entered  the  service  of  the  defendant,  assumed  the  ordinary  and 
usual  risks  of  his  employment,  Including  the  risk  of  injury  from  the 
negligence  of  his  fellow  servants,  in  the  absence  of  negligence  on 
the  part  of  the  defendant  m  their  selection  or  retention,  he  did  not 
assume  any  risk  resulting  from  the  defendant's  negligence,  nor  had 
the  defendant  any  right  to  expose  him  to  unusual  and  unnecessary 
peril  against  which  the  defendant  by  the  exercise  of  reasonable  care 
could  guard  him.  T^e  plaintiff  had  the  right  to  assume  that  he 
would  not  be  exposed  to  such  peril.  The  evidence  does  not  show 
any  necessity  for  the  maintenance  of  the  runway  and  runway  cross- 
ing in  such  close  proximity  to  the  mill.  Had  the  plaintiff's  service 
in  the  employ  of  the  defendant  been  of  long  continuance,  and  had 
he  become  thoroughly  familiar  with  the  noises  in  the  mill  and  the 
mode  in  which  the  defendant  operated  its  cars  and  locomotives  when 
passing  through  the  doorway,  a  case  materially  different  from  the 
one  in  hand  might  be  presented.  But  the  plaintiff,  as  a  new  and 
inexperienced  operative,  had  a  right  to  rely  upon  greater  care,  con- 
sideration and  protection,  than  he  received  from  the  defendant.  It 
was  his  right  that  the  defendant  should  use  reasonable  care  and  pre- 
caution for  his  protection  at  the  runway  crossing. 

In  Improvement  Co.  v.  Stead,  95  U.  S.  161,  Mr.  Justice  Bradley, 
delivering  the  unanimous  opinion  of  the  court,  in  speaking  of  a 
railway  grade  crossing  on  a  common  road,  said : 

"The  train  has  the  preference  and  right  of  way.  But  It  la  bonnd  to  give 
due  framing  of  Its  approach,  bo  that  the  wagon  may  stop  and  allow  It  to  pass, 
and  to  use  every  exertion  to  stop  if  the  wagon  is  Inevitably  in  the  way.  Socb 
warning  must  be  reasonable  and  timely.  But  what  Is  reasonable  and  timely 
warning  may  depend  on  many  clrcumstanceB.  It  cannot  be  such,  if  the 
speed  of  the  train  be  so  great  as  to  render  It  unavailing.  The  explosion  of 
a  cannon  may  be  said  to  be  a  warning  of  the  coming  shot;  but  the  velocity 
of  the  latter  grenerally  outstrips  the  wairnlng.  The  speed  of  a  train  at  a  creas- 
ing should  not  be  so  great  as  to  render  unavailing  the  warning  of  its  whistle 
and.  bell;  and  this  caution  is  especially  ig;>pllcable  when  their  sound  is  ob- 
structed by  winds  and  other  noises,  and  when  Intervening  objects  prevent 
those  who  are  approaching  the  railroad  from  seeing  a  coming  train.  In  such 
cases,  if  an  unslackened  speed  is  desirable,  watchmen  should  be  stationed  at 
tbe  crossing." 

So,  here,  the  defendant,  in  view  of  the  surroundings  of  the  runway 
crossing,  should  have  adopted  and  promulgated  a  rule  for  the  pro- 
tection of  new  and  inexperienced  operatives  requiring  someone  to 
stand  at  the  doorway  or  precede  locomotives  or  cars  emerging  from 
the  mill.  Had  the  defendant  adopted  and  promulgated  such  a  rule 
and  used  reasonable  circumspection  to  secure  its  enforcement  at  all 
times,  the  negligent  omission  of  the  operative  or  operatives  de- 
tailed or  designated  for  that  purpose  in  any  given  Instance  to  carry 
out  the  rule,  might  be  considered  negligence  with  respect  to  an 
executive  detail  of  the  operation  of  the  defendant's  plant,  and,  as 
such,  not  to  involve  the  defendant  in  any  liability  for  an  injury 
received  through  such  negligent  omission.  But  it  is  unnecessary 
to  further  pursue  this  particular  branch.  In  my  judgment,  the 
defendant  was  culpably  negligent,  with  respect  to  the  plaintiff,  in 
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not  establishing  snch  a  rule.  The  above  points  relating  to  the  neg- 
ligence of  the  defendant,  if  not,  indeed,  sufBcient  to  establish  snch 
negligence  as  a  matter  of  law,  shoold  certainly  hare  been  freely 
and  folly  left  for  consideration  by  the  jury.  Were  they  so  Irft? 
If  not,  in  view  of  their  tanportant  bearing  upon  the  case,  there  was 
reversible  error.  In  Starr  v,  U.  S.,  153  U.  8.  614,  14  Bjip,  Ct.  923, 
Chief  Justice  Fuller,  delivering  the  (pinion  of  the  court,  in  speaking 
of  the  proper  functions  of  a  judge  in  charging  juries,  said: 

"Bat  he  should  take  car<e  to  separate  the  law  from  the  facts  and  to  leave  the 
latter  In  unequivocal  terms  to  the  Judgment  of  the  Jury  as  their  true  and 
peculiar  province.  McLanahan  v.  Insurance  C!o.,  1  Pet.  170,  182.  As  the 
Jurors  are  the  trlera  of  facts,  expressions  of  opinion  by  the  court  should  be  so 
guarded  as  to  leave  the  Jury  free  In  the  exercise  of  their  own  Judgments. 
They  should  be  made  distinctly  to  nnderstand  that  the  Instruction  Is  not 
given  as  to  a  point  of  law  by  which  they  are  to  be  governed,  but  as  a  mere 
<^lnton  as  to  the  facts  to  which  they  should  give  no  more  weight  than  It  was 
entitled  to." 

The  seventh  assignment  of  error  is  as  follows: 

"(7)  The  learned  Judge  erred  In  instructing  the  Jury  as  follows:  'I  feel 
It  to  be  my  duty  to  say  to  you  that  I  do  not  think  the  evidence  Justifies  a 
conclusion  that  the  defendants  failed  In  their  duty  In  this  particular.  I  do 
not  take  the  question  from  you;  I  submit  It  to  yon;  the  responsibility  will 
be  upon  you  of  deciding  It  Justly.  But  you  ought  not  to  reach  a  conclusion 
on  the  subject  without  the  exercise  of  great  care,  and  the  best  Judgment  you 
possess.  You  cannot  undertake  to  say  how  an  establishment  like  this  shall 
be  constructed,  how  the  railroad  shall  be  located,  what  will  answer  Its  pur- 
poses, and  what  will  not.  You  have  not  the  Information  necessary  to 
enable  you  to  form  a  reliable  Judgment  The  real  question  here  In  this 
re8i>ect  is,  whether  or  not  proper  warning  was  given  to  this  man  at  that 
crossing,  or  whether  he  was  misled  respecting  it,  for  want  of  proper  Informa- 
tion. These  are  the  questions,  and  the  only  questions  that  the  court  sees 
as  respects  this  branch  of  the  case,  and  I  repeat  what  I  have  said,  that  in 
the  Judgment  of  the  court,  the  evidence  on  one  side  and  the  other,  properly 
considered,  does  not  Justify  a  conclusion  that  the  defendant  omitted,  or  failed 
In,  any  part  of  its  duty  in  this  matter.  I  repeat,  however,  so  that  you  will 
not  misunderstand  me,  that  the  question  is  one  of  fact,  which  is  submitted 
to  you.  If  you  find  that  the  defendants  were  not  negligent,  your  verdict  will 
be  In  their  favor.' " 

The  learned  judge  below,  in  this  portion  of  the  charge  was  deal- 
ing principally  with  the  sufficiency  of  a  locomotive  whistle  as  a 
warning  of  danger  and  with  the  knowledge  of  the  plaintiff  of  the 
situation  generally.  On  these  points,  while  expressing  his  opinion 
adversely  to  the  plaintiff,  the  learned  judge  nevertheless  left  than 
for  the  decision  of  the  jury.  But  language  was  used  which  virtually 
took  away  from  the  jury  the  right  to  determine  whether  the  defend- 
ant was  not  culpably  negligent  toward  the  {daintiff,  in  failing  to 
adopt  a  rule  requiring  warning  to  be  given  of  the  approach  of  a  loco- 
motiTe  or  car  by  an  operative  stationed  at  the  doorway,  or  preceding 
die  locomotive  or  car.     The  learned  judge  said : 

"You  cannot  undertake  to  say  how  &n  establishment  like  this  shall  be  con- 
Btrncted,  how  the  railroad  shall  be  located,  what  will  answer  its  purposes, 
and  what  will  not  Yon  have  not  the  Information  necessary  to  enable  you 
to  form  a  reliable  Judgment" 

The  jury  was  thus  told  in  effect  that  they  had  not  the  informa- 
tion or  the  power  to  decide  whether  the  defendant  was  not  at  fault 
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for  omitting  to  adopt  soch  a  rule  aB  is  above  indicated.  The  jury, 
however,  in  my  judgment,  had  that  right  Neither  the  rale  of  dam- 
num absque  injuria  nor  any  other  principle  of  the  law  deprived 
the  jury  of  that  right.  I  am,  therefore,  of  the  opinion  that  fatal 
error  was  committed  which  requires  the  reversal  of  the  judgment  of 
the  court  below  and  the  granting  of  a  new  trial. 

With  respect  to  alleged  error  in  the  chai^  touching  contribu- 
tory negligence  I  fully  concur  with  the  presiding  judge  in  his  views 
on  that  subject 


BROWN  et  nx.  v.  UNITED  STATES  OASUAI/TT  OO. 

(Olrcnlt  Ooart,  W.  D.  Tennessee,  E.  D.     May  6,  1898.) 

No.  140. 

L  Ihsubakob— Substituted  Pomct— Nbw  Cokditioks. 

An  Insurance  company,  which  ofEers  to  Issue,  free  of  charge,  to  the  policy 
holders  of  an  Insolvent  company.  Its  own  policies  for  tlie  period  for  which 
premlnms  hare  been  paid  In  the  old  company,  to  bound,  on  acceptance 
of  Its  offer,  only  by  the  stipulations  In  its  own  substituted  policy,  and  not 
by  those  in  the  original  policy  of  the  Insolvent  company. 

9.  Sahk— Accident  Polict— Muhdeb. 

Where  an  accident  insurance  policy  provides  that  the  insurance  shall  not 
cover  "death  *  •  •  resulting  from  •  •  •  intentional  injuries  In- 
flicted by  any  person,"  no  recovery  can  be  had  against  the  company  in  case 
of  the  murder  of  the  Insured. 

Trial  by  the  court  withput  a  jury. 

During  the  argument  of  the  demurrer  filed  in  the  record  the  parties 
stipulated  in  writing  that  the  case  should  be  tried  by  the  court 
without  a  jury,  and  thereupon  filed  an  agreed  statement  of  facts  upon 
which  the  cause  was  heard.  The  stipulation  to  try  without  a  jury 
and  the  agreed  statement  of  facts  are  filed  in  the  record. 
Special  Finding  of  Facts. 

The  court  therefore  finds  the  following  facts: 

(1)  The  testator.  H.  B.  Miller,  was  the  holder  of  a.  policy  in  the  United 
States  Mutual  Accident  Association,  of  the  city  of  New  York,  No.  671,  which 
Insured  him. "against  personal  bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means."  It  contains  in  none  of  its  stipulations  any  ex- 
pressed limitation  or  exception  upon  the  liability  declared  by  the  alwve- 
quoted  covenant  of  insurance,  so  far  as  applicable  to  the  facts  of  this  case. 

(2)  The  United  States  Mutual  Accident  Association  becoming  insolvent,  and 
being  wound  up  as  such,  the  defendant,  the  United  States  Casualty  Company, 
Issued  its  circular  letter  inviting  the  policy  holders  of  the  defunct  company 
to  accept  a.  policy  In  that  company,  free  of  cost,  for  the  period  for  which 
the  premiums  had  been  paid  In  the  defunct  company;  this  being  a  business 
scheme  to  possess  Itself,  as  successor,  of  the  business  of  the  insolvent  com- 
pany. 

(3)  This  offer  Miller  accepted  by  returning  to  the  defendant  company  a 
postal  card  whereon  was-  printed  the  form  of  acceptance  which  had  been 
sent  to  him  by  the  defendant  companyvfor  that  purpose.     It  reads  as  follows: 

"United  States  Casualty  Company:  I  hereby  reaffirm  the  statements  and 
warranties  contained  In  my  application  to  the  United  States  Mutual  Accident 
Association  for  membership  therein,  and  authorize  the  United  States  Casualty 
Company  to  Issue  to  me  an  accident  policy  based  thereon,  conditioned  that 
my  insurance  shall  be  carried  without  further  charge  to  the  date  to  wliich 
It  now  stands  paid  on  the  books  of  the  United  States  Mutual  Accident  Aaao- 
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and  I  agree  that  npon  tbe  Issue  of  such  new  policy  my  present 
n  the  United  States  Mutual  Accident  Association  shall  thereafter  be 
of  no  effect,  reserving  my  right  to  share  in  the  distribution  of  anj' 
'  the  United  States  Mutual  Accident  Association  after  payment  of 
ties.  H.  P.  Miller,  Milan.  Tennessee." 

ireupon  the  defendant  company  issued  to  him  tbe  policy  sued  on  In 
,  Insuring  him  "against  lx>dlly  injuries  sustained  through  external 
ind  accidental  means,"  but  also  containing  among  ita  other  stipuliv 
following  condition: 

The  Insurance  under  this  contract  shall  not  cover  disappearances, 
is,  whether  fatal  or  disabling,  of  which  there  Is  no  visible  mark  on 
(the  txHly  In  case  of  death  not  to  be  deemed  such  mark),  nor  cover 
dlsmemt)erment,  disability,  or  death  sustained  while  tbe  Insured  Is 
!  reason,  sight,  or  hearing,  or  while  mining,  blasting,  wrecking,  or 
I  in  the  manufacture,  sale,  transportation,  or  handling  of  any  ex- 
omponnd,  or  while,  or  In  consequence  of,  violating  the  law,  or  while 
e  Influence  of  intoxicating  drinks  or  narcotics,  or  in  consequence 

or  while  in  any  wild  or  uncivilized  countries,  or  while  riding  or  ..•>•• 

in  any  vehicle  or  conveyance  not  provided  for  transportation  of  ..•fc»» 

ra,  or  resulting  from  or  caused,  directly  or  indirectly,  wholly  or  in 

while  so  affected,  by  vertigo,  somnambulism,  bodily  infirmities,  de-  ^W  ^ 

,  or  disease  of  any  kind,  gas  or  poison  In  any  form  or  manner,  .^••* 

ivlth  poisonous  substances,  surgical  or  medical  treatment,  dueling, 

wrestling,  war,  riot,  lifting,  overexertion,  suicide  (sane  or  insane),  *"-/•• 

i,  freezing,  riding  or  driving  races,  voluntary  exposure  to  unnece8s.ary  ,m*\J 

n  Intentional  Injuries  inflicted  by  any  person."  CTJ 

aequently,  on  the  Slst  day  of  December,  1886,  Miller  was  killed  and 
1  in  his  hotel  by  negroes  striking  him  npon  the  head  with  a  railway 
pin,  from  which  injuries  he  died  almost  Immediately.     He   was 

lUe  secluded  In  a  water-closet,  for  the  purpose  of  robbing  his  person  , 

loney  which  he  then  carried,  and  which  tbe  murderers  took  from  *('!! 

Is  agreed,  therefore,  by  tbe  parties,  that  he  was  guilty  of  no  negli-  -.„.. 

being  at  tbe  place  where  be  was  murdered,  and  that  be  bad  uu  I      ^ 

{e  whatever  of  the  intention  on  the  part  of  tlie  parties  who  murdered 
Is  also  agreed  that  the  two  murderers  have  been  convicted  of  the 


:i3- 

■■  ■■■• 


VXJi 

Conclusions  of  Law  Found  by  the  Court.  *}T:** 

rhe  defendant  company  Is  bound  only  by  tbe  stipalations  of  its  own  "KI' 

ed  policy,  and  not  at  all  by  tbe  broader  stipulations  of  tbe  original  '--C* 

its  predecessor.  * 

ly.  The  injuries  through  which  the  death  was  effected  fall  within  the 
3  exceptions  contained  in  the  conditions  of  the  policy.  It  was  a  * 
suiting  from,  and  wholly  caused  directly  by,  intentional  injuries 
by  other  persons,  his  murderers;  wherefore  the  defendant  company 
ible  in  this  action,  and  the  Judgment  should  be  for  the  defendant, 
ordered  accordingly. 

L.  Hill,  J.  P.  Rhodes,  and  J.  J.  Hays,  for  plaintiffs 
ins  &  Latimore,  for  defendant. 

MOND,  J.  (after  stating  the  facts  as  above).  The  notion  that 
ad  contracted  for  an  insurance  as  broad  as  the  original  policj, 
1  not,  under  the  circumstances,  bound  by  the  more  restricted 
>ns  (rf  the  substituted  policy,  is  wholl,y  untenable.  There  is 
whatever  in  the  circular  letter  found  in  the  evidence  offering 
the  substituted  company  to  the  old  policy  of  the  defunct  com- 
The  first  company  was  a  mutual  company,  the  second  was  a 
mpany;  and  this,  of  itself,  would  sn^^st  the  necessity  of  some 
of  the  form  of  contract,  and  the  necessity  for  a  new  policy, 
raa  not  a  guaran^  or  an  assumption  of  an  old  contract,  nor 


Digitized  by 


Google 


40  88  FEDERAL  REPOaTEB. 

any  offer  of  ench  an  arrangement,  but  only  one  to  Issne  "free  insnr 
auce"  for  the  period  for  which  the  premium  had  been  paid  in  the  old 
company,  with  the  evident  expectation  of  continuing  the  business 
upon  the  receipt  of  the  newly-accrued  premiums,  and  thereby  taking 
the  policy  holder  into  the  new  company  as  one  of  its  policy  holders. 
This  was  the  natural  and  orderly  method  growing  out  of  the  business 
scheme.  But,  no  matter  how  that  might  be,  Miller's  own  acceptance 
on  the  postal  card  in  its  very  words  authorized  the  United  States 
Casualty  Company  to  issue  to  him  an  accident  insurance  policy  based 
upon  his  application  to  the  old  company,  and  not  upon  the  terms  and 
stipulations  of  the  old  policy;  and  then  he  says,  "I  agree  that  upon 
the  issue  of  such  new  policy  my  present  policies  in  the  United  States 
Accident  Association  shall  thereafter  be  void  and  of  no  effect"  This 
shows  conclusively  that  he  contemplated  the  issuance  of  a  new  policy, 
and  the  well-known  principle  of  law  is  that  when  he  accepted  the 
policy  he  accepted  all  its  stipulations  as  they  were  contained  therein, 
including  the  conditions  which  were  made  a  part  of  it. 

Much  stress  has  been  laid  upon  what  I  wDl  call  the  "fine  print" 
argument,  so  often  resorted  to  in  cases  like  this.  There  are  occa- 
sions, undoubtedly,  when  there  is  force  in  this  argument,  and  the 
courts  have  sometimes  sustained  it  when  the  circumstances  were  such 
that  special  notice  of  the  particular  condition  would  be  required  to 
charge  the  policy  holder  with  a  knowledge  of  the  fact  of  its  existence. 
A  pertinent  illustration  is  found  in  the  case  cited  by  counsel  of  Bassell 
T.  Insurance  Co.,  2  Hughes,  531,  Fed.  Cas.  No,  1,094.  There,  in  the 
negotiations  with  the  agent  of  the  insurance  company,  the  policy 
holder  had  told  him  that  he  used  kerosene  oil  for  the  lighting  of  his 
store,  but  did  not  keep  it  in  stock.  Afterwards  a  policy  was  sent  to 
him,  in  which  there  was  a  condition  printed  that  kerosene  oil  should 
not  be  used  for  lighting  the  premises,  except  by  special  permission; 
and  it  was  held  that  under  the  circumstances  the  policy  holder  was 
not  bound  by  the  condition  without  having  his  attention  specially 
called  to  it,  for  the  obvious  reason  that  he  had  negotiated  for  a  con- 
,  tract  which  permitted  him  to  use  the  kerosene  oil,  as  he  might  reason- 
ably suppose;  and  the  appearance  of  the  condition  in  fine  print  on 
the  back  of  the  policy  with  innumerable  other  conditions  was  held 
not  to  charge  him  with  notice,  or  bind  him  to  a  change  of  the  contract 
which  he  had  made.  Other  cases  might  be  cited  to  the  same  effect, 
but  they  do  not  at  all  proceed  upon  the  theory  of  eliminating  the  con- 
ditions that  are  printed  in  fine  print,  but  depend  upon  the  particular 
circumstances  of  the  making  of  the  contract  which  show  that  the 
policy  holder  had  never  agreed  to  it.  It  is  unnecessary  to  consider 
these  cases  more  particularly,  for  the  reason  that  the  present  case  is 
destitute  of  a  single  circumstance  to  invoke  that  principle.  It  is  well 
enough  to  remark,  in  the  first  place,  that  th«%  is  no  fine  print  on  this 
policy.  The  condition  involved  is  conspicooosly  printed  in  type  aa 
large  as  that  on  the  face  of  the  policy,  and  in  each  manner  as  to  at- 
tract the  attention  of  any  one  who  should  give  the  subject  the  least 
attention.  The  argument  by  the  plaintiff  assumes  that  Miller,  being 
aware  of  the  fact  that  he  had  a  broad  policy  covering  his  life  if  he 
should  be  murdered,  naturally  supposed  that  the  new  policy  was  as 
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8  the  old,  and  that  he  was  misled  into  accepting  the  limita- 

the  new  policy  for  want  of  his  attention  being  called  to  the 
Ions  between  the  two;  but  there  is  not  the  least  circumstance 
case  to  justify  the  assumption  that  Miller  ever  knew  or  rec- 
any  such  diflference.  Even  now  and  here,  on  the  autiiority  of 
s  cited  pro  and  con,  counsel  differ  as  to  whether  or  not  the 
cy,  properly  construed,  would  cover  a  life  lost  by  murder.  It 
conceded  that  the  better  opinion  is  that  it  does,  yet  it  is  not  at 
lable  that  Miller's  attention  was  called  to  the  conflict  about 
struction  of  his  original  policy,  and  there  is  no  proof  that  be- 
im  and  any  agent  of  the  company  there  was  ever  any  reference 
)  that  subject     Doubtless  he  took  the  policy  as  it  was  given 

without  any  consideration  of  that  particular  point     When 

V  policy  came  into  existence,  the  circumstances  were  such  ....« 

turally  he  would  be  likely  to  accept  anything  that  was  offered  j.C»> 

His  old  company  had  collapsed,  and  his  old  insurance  was  'Jt^" 

ss.     Tiie  new  was  offered  to  him  gratuitously.     He  was  pay-  ^![9 

tiing  for  it,  and  it  is  well  denominated  "free  insurance";  and  '^itH 

ogether  probable  that  he  was  following  the  homely  adage  not  !35»» 

Bi  gift  horse  in  the  mouth.     So  there  is  no  circumstance  proved  "H^iJ 

:e  that  in  the  case  just  cited  from  the  federal  court  of  Vir-  dH 

)  invoke  in  behalf  of  the  policy  holder  the  idea  that  he  was 

and  not  advised  of  the  conditions  of  his  policy;   nothing 

?r  to  overcome  the  firmly  established  doctrine  that  ordinarily  ___^ 

thout  special  circumstance  the  policy  holder,  by  accepting  ««2U 

icy,  takes  it  as  It  is  written  or  printed,  with  all  its  terms  and  |....> 

ms  alike  binding  upon  him;  and  this  is  particularly  so  when  T'!" 

es,  as  he  did  in  this  case,  on  the  face  of  the  policy  itself,  that  5:':^ 

nrance  should  be  "subject  to  all  conditions  indorsed  hereon."  Z!KJ 

rt  be  conclusively  presumed  to  have  read  his  policy  unless  the  "3'5»* 

stances  take  the  case  out  m  that  rule.     Insurance  Co.  v.  '.Z'i'.'J 

r,  117  U.  8.  519,  529,  6  Sup.  Ct  837.  — «:: 

p:«at  and  substantial  struggle  between  the  parties  in  this  case 
i  upon  the  proper  construction  of  the  language  of  the  condition 
ing  the  exception  relied  upon  to  eliminate  any  liability  in  a 
lere  the  policy  holder  was  murdered.  Deeming  it  possible  that 
its  of  the  parties  might  depend  upon  the  construction  of  the 
►logy  of  the  old  policy  insuring  in  its  broad  terms  against 

injuries  effected  through  external,  violent,  and  accidental 
'  without  any  limitation  applicable  to  the  case  of  one  mur- 
or  that  it  was  possible  that  the  exception  in  the  new  policy 
K  disregarded  vrpon  the  "fine  print"  theory,  there  was  a  very 

and  able  argument  between  counsel  upon  the  authorities  on 
(stion  whether'*or  not  the  words  of  the  old  policy  within  them- 
i^ould  cover  a  case  of  murder;  whether  death  by  murder,  in  the 
f  the  law,  is  a  death  by  "accidental  means,"  which  are  the 
jf  both  policies;  but  we  are  relieved  from  a  consideration  of 
piment,  or  of  the  cases  on  either  side,  by  the  holding  that  the 
if  the  parties  do  not  depend  upon  the  old  policy,  and  that  the 
a  condition  of  the  new  policy  was  accepted  by  Miller,  and  bind- 
him.     It  then  becomes  a  question  of  the  proper  construction 
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of  the  language  of  the  given  condition  or  exception,  as  quoted  in  the 
special  finding  of  facts. 

Again,  an  ingenious  argument  has  been  made  to  the  effect  that, 
notwithstanding  the  condition,  the  case  of  murder  is  not  taken  from 
the  broad  language  of  the  insurance  clause  of  the  policy,  and,  con- 
ceding that  death  by  murder  is  an  accidental  means  by  which  the  life 
was  destroyed,  that  there  is  then  no  exception  in  the  condition  against 
it.  The  argument  for  the  plaintiff  proceeds  upon  the  theory  that  the 
disputed  words,  "or  intentional  injuries  inflicted  by  any  person," 
can  properly  be  held  to  apply  only  to  "injuries  that  do  not  inelude 
death,"  to  use  the  language  of  learned  counsel  for  the  plaintiff.  In- 
jury, commonly  so  called,  counsel  contends,  includes  any  and  all  hurt 
and  harm  short  of  death,  and  this  policy  so  confines  the  meaning  of 
the  word  that  only  bodily  injuries  short  of  death,  sustained  through 
external,  violent,  or  accidental  means,  are  comprehended  within  the 
disputed  phrase  above  quoted.  It  divides,  or  rather  subdivides,  in- 
juries short  of  death  into  three  classes  or  divisions,  for  each  of  which 
different  indemnities  are  .to  be  paid :  (a)  Losses  of  time,  not  includ- 
ing loss  of  one  or  both  hands,  feet,  or  eyes,  for  each  of  which  a  dif- 
ferent indemnity  is  paid;  (b)  severance  or  dismemberment, — the  loss 
of  one  or  both  hands,  feet,  or  eyes,  for  each  of  which  a  different  in- 
demnity is  paid;  this  class  of  injuries  being  called  "severance  or 
dismemberment";  (c)  total  disability  for  two  years  arising  from  some 
injury  other  than  the  loss  of  one  or  both  hands,  feet,  or  eyes,  for 
which  a  different  indemnity  is  paid.  This  classification  of  the  argu- 
ment is  taken  from  the  terms  of  the  policy,  and  is  substantially  cor- 
rect; and  now  the  argument  proceeds  to  urge  that  the  language  or 
phraseology  of  the  conditions  containing  the  exceptions  must  be  con- 
strued in  reference  to  that  classification.  Then  we  come  to  (d)  death 
resulting  from  external,  violent*  and  accidental  means;  this  being 
an  entirely  independent  class  (ft  "losses,"  not  at  all  related  to  the 
.  others,  for  which  also  a  different  indemnity  is  paid,  namely,  a  life 
insurance  of  ten  thousand  dollars, — the  final  contention  of  the  argu- 
ment being  that  this  death  loss  is  not  included  in  the  exception  of 
"intentional  injuries  inflicted  by  any  person,"  the  phrase  used  in  the 
exception.  In  other  words,  the  argument  is  that  the  exception  of 
"intentional  injuries  inflicted  by  any  person"  must  be,  by  proper  con- 
struction of  the  sentence,  confined  to  those  injuries  which  would  oth- 
erwise be  covered  by  the  policy  falling  short  of  death. 

The  argument  here  is  very  ingenious  and  quite  persuasive,  but  I 
think  it  is  illusory  and  unsound,  and  is  broken  down  by  the  plain, 
everyday,  grammatical  arrangement  of  the  sentence.  It  does  not 
depend  upon  adjudicated  precedents,  for  no  case  has  been  cited  on 
eitiier  side  deciding  the  point.  The  full  authority  of  the  cases  cited 
on  either  side  may  be  conceded,  and  yet  they  do  not  throw  even  a 
useful  sidelight  upon  this  question,  and  I  shall  therefore  confine 
consideration  of  the  subject  to  the  construction  of  the  sentence  itself, 
conceding  to  the  fullest  extent  the  claim  that  all  doubt  must  be  re- 
solved against  the  cnnpany.  Undoubtedly,  this  question  would  nev- 
er have  been  made  if  the  architect  of  the  sentence  had  anticipated 
the  point  we  have  under  consideration,  and  had  proceeded  to  recon- 
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struct  the  seiitence  to  make  its  meaning  more  clear  in  respect  of  that 
point.  Like  most  of  the  sentences  in  policies  of  insurance  establish- 
ing the  conditions  and  exceptions,  tliis  sentence  is  overloaded  with 
an  immense  cargo  of  details.  With  a  commendable  desire  for  con- 
densation, the  sentence  is  made  to  bear  schedules  of  enumeration 
which  very  much  obscure  its  meaning,  undeniably,  and  which  give 
occasion  for  the  breeding  of  lawsuits  by  just  such  contentions  as  we 
have  here.  But  a  little  close  thought  and  careful  analysis  brings  out 
the  meaning  with  sufficient  distinctness  to  satisfy  the  judicial  judg- 
ment as  to  the  meaning  of  the  parties  in  making  the  contract.  It 
should  not  be  overlooked  in  construing  a  contract  like  this,  and  a 
condition  like  this,  and  a  sentence  like  this,  that  the  exception  was 
adopted  to  provide  against  the  very  conflict  of  authority  which  has 
been  developed  by  the  investigations  of  counsel  in  this  case.  It  be- 
ing doubtful,  under  the  authorities  or  adjudications  of  the  courts, 
whether  a  death  by  murder  was  a  death  by  accidental  means,  if  the 
parties  should  set  to  work  to  agree  upon  the  question  whether  it 
should  be  so  considered,  they  might  use  much  more  specific  language 
to  express  their  intention  than  we  find  in  this  policy,  and,  possibly, 
under  such  a  writing  of  the  policy,  this  qaestioh  would  not  have 
arisen;  but  when  the  insurance  company,  being  also  aware  of  the 
wider  scope  of  the  question,  were  desirous  of  constructing  a  policy 
which  should  provide  against  any  liability  for  any  injuries,  whether 
resulting  in  death  or  not,  that  might  come  from  the  intentional  as- 
saults of  third  parties  upon  the  person  of  the  policy  holder,  they 'might 
reasonably  be  expected  to  construct  a  sentence  very  much  like  ^t 
we  have  here,  although  it  might  even  then  have  been  more  clearly 
expressed  than  in  the  sentence  we  have  under  conrideration,  which 
unites  with  this  subject,  in  the  same  complex  sentence,  many  others 
rather  widely  separated  In  their  analogies.  The  argument  for  the 
plaintiff  uses  in  the  simple  process  of  grammatical  analysis  a  very 
rigid  and  relentless  sort  of  foot  rale,  or  measuring  tape,  which  has 
nothing  on  it  except  the  classifications  or  subdivisions  of  injuries 
made  for  another  purpose  in  the  body  of  the  policy,  entirely  ignor- 
ing the  methodical  classifications  or  subdivisions  of  injuries  and  lia- 
bilities which  are  contained  in  the  sentence  itself,  for  the  different 
purpose  of  enumerating  exceptions.  The  body  of  the  policy  sched- 
ules or  enumerates  injuria  for  which  the  liability  exists.  Naturally 
these  would  be  strictly  specific  in  their  description,  and  the  word 
"injury"  might  be  confined  as  the  plaintiff  suggests.  The  body  of  the 
condition  or  exception  schedules  or  enumerates  the  injuries  for  which 
DO  liability  is  to  exist,  and,  while  the  essential  connection  between 
the  two  cannot  be  denied,  they  are  not  essentially  wholly  interde- 
pendent upon  each  other  in  the  manner  insisted  upon  by  plaintiffs 
counsel.  Naturally  these  schedules  would  be  broadly  generic  in  their 
description,  and  the  word  "injury"  might  have  an  enlarged  meaning 
in  this  place. 

L6t  OS  analyze  the  sentence  in  a  simple  way,  as  follows:  (1)  The 
insuhukce  under  this  contract  shall  not  cover  (a)  disappearances,  or 
(b)  injuries,  whether  fatal  or  disabling,  of  which  there  is  no  viable 
mark,  etc    (2)  Nor  cover  (a)  injuries,  (b)  dismemberment,  (c)  dis- 
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ability,  or  (d)  death  snetalned  (a)  while  the  liurared  is  bereft  of  rea- 
son, sight,  etc.,  (b)  or  while  mining,  blasting,  wrecking,  (c)  or  em.- 
plojed  in  the  manufacture,  sale,  transportation,  or  handling  of  any 
explosive  compound,  (d)  or  while,  or  in  consequence  of,  violating  the 
law,  (e)  or  while  under  the  influence'  of  intoxicating  drinks  or  nar- 
cotics, or  in  consequence  thereof,  (f)  or  while  in  any  wild  or  uncivil- 
ized countries,  (g)  or  while  riding  or  traveling  in  any  vehicle  or  con- 
veyance not  provided  for  transportation  of  passengers;  or  result- 
ing from  or  caused,  directly  or  indirectly,  wholly  or  in  part,  or  while 
so  affected,  by  (a)  vertigo,  (b)  somnambulism,  (c)  bodily  infirmities,  (^ 
deformities,  or  (e)  diseai^e  of  any  kind,  (f)  gas  or  (g)  poison  in  any 
form  or  manner,  (h)  contact  -with  poisonous  substances,  (i)  surgictd 
or  medical  treatment,  (j)  dueling,  (k)  fighting,  (1)  wrestling,  (m)  war, 
(n)  riot,  (o)  lifting,  (p)  overexertion,  (q)  suicide  (sane  or  insane),  (r) 
sunstroke,  (s)  freezing,  (t)  riding  or  driving  races,  (n)  voluntary  ex- 
posure to  unnecessary  danger,  or  (v)  intentional  injuries  inflicted  by 
any  person.  Now,  by  the  mere  cancellation  of  the  ontlying  terms  of 
the  sentence,  we  have  the  exception  stated  thus:  "The  insarance 
under  this  contract  shall  not  cover  •  •  •  death  •••  re- 
sulting from  •  •  *  intentional  injuries  inflicted  by  any  person." 
And  Sien  we  have  almost  precisely  the  case  of  Insurance  Go.  v. 
McConkey,  127-  U.  S.  661,  8  Sup.  Ct.  13^0,  where  it  was  held  that 
under  such  an  exception  the  policy  did  not  cover  a  case  of  murder. 
It  is  true  that  in  that  policy  the  exception  in  its  application  to  a 
case  oi  "death  was  somewhat  more  clearly  manifested  by  a  structoral 
plan  of  the  sentence,  bringing  the  word  "death"  more  closely  in 
association  with  the  words  "intentional  injuries  inflicted  by  the  in- 
sured or  any  other  person."  But  I  think  the  intention  of  the  par- 
ties to  exclude  a  case  of  death  so  inflicted  is  just  as  clear  under  this 
policy  as  it  was  under  that.  Judgment  for  the  defendant  So  or- 
dered. 


WOOD  V.  LOmSVUiLE  &  N.  R.  GO. 
(Circuit  Court,  W.  D.  Tennessee,  E.  D.    June  2,  189S.) 

No.  8,130. 

1.  Nboligbncb— Cattlb  Chutks. 

A  railroad  company  Is  negligent  lo  constructing  a  cattle  Chute  so  don 
to  the  track  that  a  brakeman,  on  the  ladder  of  a  passing  car,  may  be 
struck  by  It. 
Sl  Master  and  Sebvant— Contmbutort  Neoligkncb. 

A  brakeman  who  Is  struck  by  a  cattle  chute,  while  climbing  the  ladder 
of  a  passing  car.  Is  not  negligent,  altbongh  he  did  not  see  the  chute  until 
he  was  struck. 
&  Pbksonai>  Injury — ExcEssnrB  Damaobs. 

A  verdict  for  $8,000  damages  for  the  loss  by  a  railroad  brakeman  of  one 
foot  and  four  toes  on  the  other  Is  excessive. 

Tbia  was  an  action  by  Horace  J.  Wood  against  the  Louisville  & 
Nashville  Railroad  Company  to  recover  damages  for  i>er8onaI  in- 
juries. There  was  a  verdict  for  plaintiff  for  (8,000,  and  defendant 
moves  for  a  new  trial. 
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Tbe  plaintiff  was  a  swltcbman  on  the  LonlaTllle  dc  NaabTlUe  Railroad,  and 
bad  been  ao  engaged  for  about  three  months  on  a  gravel  train.  Being  trans- 
ferred to  the  position  of  middle  braliemau  on  a  freight  train,  wtiich  was 
switching  cars  on  tbe  railroad  side  tracks,  and  while  in  the  discbarge  of  tato 
duty,  climbing  one  of  the  ladders  to  tbe  top  of  the  car,  be  was  raked  off  by 
a  cattle  chute,  which  was  so  near  to  the  track  that  tbere  was  not  room  for 
bis  body  to  pass  without  being  struck  in  the  manner  in  which  it  was.  The 
injury  crushed  the  toes  of  his  left  foot'  in  such  a  way  that  be  lost  all 
the  toes  by  amputation,  except  tbe  great  tbe,  of  that  foot,  and  bis  right 
foot  was  crushed  entirely  otC,  just  above  tbe  ankle,  so  that  he  Is  permanently 
crippled  in  both  legs.  There  is  a  dispute  In  the  testimony  as  to  whether  the 
close  proximity  of  tbe  cattle  chute  to  the  rails  of  the  track  wa^  the  result 
of  the  original  construction,  or  whether  It  bad  become  from  long  disuse  so 
dilapidated  that  It  had  got  ont  of  plumb,  and  for  that  reason  was  too  close 
to  tbe  track.  Tbere  was  also  some  dispute  In  the  testimony  as  to  tbe  exact 
distance  between  the  mouth  of  tbe  chute  and  tbe  track,  and,  as  the  structure 
has  since  the  accident  been  torn  down,  It  is  impossible  to  determine  with  ac- 
curacy Just  the  number  of  feet  and  inches,  tbe  testimony  of  tbe  witnesses 
ranging  from  an  estimate  of  eighteen  inches  to  four  feet  Defendant's  wit- 
nesses swore  that  tbls  chute  was  constructed  like  all  other  cattle  chutes 
OD  tbe  line.  Whatever  the  accurate  distance  from  the  track  was,  the  fact 
Is  that  the  plaintiff,  while  climbing  the  ladder,  was  knocked  off.  The 
structure  had  been  tbere  for  a  number  of  years,  and  bad  been  for  some 
time  out  of  use,  but  was  left  standing  as  described  by  the  witnesses.  The 
plaintiff  swears  that  he  did  not  know  tbe  chute  was  tbere,  bad  not 
observed  It  while  at  work,  and  that  be  did  not  on  the  occasion  of  his  injury 
observe  It  at  all.  The  Jury  found  a  verdict  la  favor  of  tbe  plaintiff  for 
*8,000. 

J.  W.  E.  Moore,  for  plaintiff. 
A.  D.  Bright,  for  defendant 

HAMMOND,  J.  (after  stating  the  facts  as  above).  The  verdict  of 
the  jury  is  conclnsive  as  to  the  negligence  of  the  defendant  company 
in  the  constrnction  of  this  cattle  chnte.  It  is  not  a  question  of  a  few 
inches  more  or  less  of  proximity  to  the  track,  nor  is  it  a  question  of 
the  different  sizes  of  the  men  called  upon  to  operate  in  or  near  it,  as 
to  whether  they  conld  comfortably  pass  between  tlie  mouth  of  the 
■chute  and  side  of  the  car  while  the  car  was  being  loaded  or  unloaded 
from  the  cattle  pens,  as  described  by  the  witnesses.  Neither  is  it  a 
■question  of  avoidance,  in  climbing  the  ladder,  of  the  too  great  protm- 
sion  of  the  body  by  the  skillful  or  unskillful  use  of  the  ladder.  It 
seems  to  me  quite  unreasonable  to  demand  that  a  brakeman,  intently 
■engaged  in  moving  over  a  running  freight  train,  and  climbing  the 
ladders  put  there  for  that  purpose,  shall  make  a  nice  calculation 
ot  inches  as  to  the  protrusion  of  his  body,  so  as  not  to  strike  an  ob- 
struction to  which  his  attention  is  not  specifically  called,  and  which 
is  of  such  a  nature  that  he  would  not  be  required  to  be  on  the  lookout 
for  it  unless  particularly  informed  about  the  danger.  The  case  of  a 
bridge  across  the  road  or  an  overhanging  roof  presents  a  different 
question.  Either  is  a  structure  the  danger  of  which  is  always  ap- 
parent, and  against  which  the  brakeman  must  be -constantly  on  his 
guard;  but  these  cattle  chutes  along  the  road  may  be  located  at  any 
place,  and  the  primary  duty  of  every  railroad  company  in  their  con- 
struction is  to  see  that  they  are  not  ao  close  to  the  track  as  by  any 
possibility  to  result  in  such  an  injury  as  this.  It  is  only  a  matter 
•of  tbe  length  of  the  bridge  that  must  connect  the  cattle  chnts  with 
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the  floor  of  the  oar  which  is  being  loaded  or  nnloaded.  Of  coarse, 
the  cattle  can  be  more  readily  controlled  in  passing  in  or  out  of  the 
car  to  or  from  the  chate  the  shorter  this  distance  i^,  but  by  giving 
a  few  inches  of  extra  space  the  stroctare  can  be  so  far  ranoved  from 
the  track  as  to  provide  against  raking  a  brakeman  off  who  is  on  the 
ladders,  and  against  the  possible  inequalities  arising  out  of  any  nar- 
rower or  wider  cars  that  may  be  moving  on  the  track. 

Therefore  I  think  there  is  no  doubt,  from  the  proof  in  this  case, 
that  the  jury  was  right  in  concluding  that  this  structure  was  too 
close  to  the  railroad  track,  and  the  cases  cited  by  counsel  of  passing 
bridges,  station  houses,  railroad  frogs,  and  structures  like  ^at  are 
not  applicable  to  the  facts  of  this  case,  for  the  reason  that  there  is 
nothing  in  the  nature  and  character  of  the  structure  itself  to  make 
it  dangerous,  if  it  is  kept  far  enough  back  from  the  track.  The  truth 
is  that  such  a  structure  might  be  used  for  years  and  years  in  too  close 
proximity  to  the  track  without  attracting  attention,  because  the  un- 
happy combination  of  a  brakeman  on  a  ladder  at  the  precise  mo- 
ment of  passing  the  cattle  chute  would  occur  very  rarely,  if  ever. 
Unhappily,  it  did  occur  in  this  case.  In  overhanging  bridges  or 
roofs,  the  danger  ia  obvious,  and  threatens  every  time  the  trains  move 
under  them.  Of  course,  if  the  cattle  chute  be  allowed  to  fall  into 
dilapidation,  or  be  out  of  repair,  and  become  loose  in  its  joints,  there 
would  be  danger  of  the  few  number  of  inches  that  might  have  been 
allowed  in  the  original  construction  becoming  closed  by  the  falling 
away  of  the  timber  from  the  close-fitting  framework,  and  that  is 
possibly  what  occurred  in  this  case. 

As  to  the  contributory  negligence  of  the  defendant,  I  think,  also, 
that  the  verdict  of  the  jury  was  right.  It  cannot  be  required  of  a 
brakemfin  that  he  shall  go  about  upon  the  line  of  a  railroad  upon 
which  he  is  operating,  and  lay  a  foot  rule  to  all  the  structures  of 
this  kind,  and  see  whether  or  not  they  be  so  close  as  to  make  it  neces- 
sary that  he  should  be  watchful  when  he  is  climbing  the  ladders,  or 
to  avoid  taking  the  ladder  until  the  chute  shall  have  been  passed. 
The  fact  that  no  accident  of  this  kind  had  happened  before  upon 
the  railroad,  and  that  trains  were  constantly  passing  this  chute  with- 
out the  development  of  this  danger,  brings  it  directly  within  the 
class  of  what  we  may  call  "concealed  dangers."  This  danger,  was 
larking  for  years  without  its  being  known.  The  constituent  ele- 
ment of  it  was  a  matter  of  mere  indies,  and  that,  in  the  very  nature 
of  things,  could  not  be  detected  by  ordinary  observation.  It  is  an 
idle  struggle  to  escape  the  liability  for  this  negligence  to  impute  con- 
tributory negligence  to  the  plaintiff  under  the  circumstances  of  this 
case-  Even  if  he  had  been  aware  of  the  fact  that  the  cattle  chute 
was  there,  it  does  not  follow  that  he  was  aware  of  the  fact  that  it 
was  a  few  inches  more  or  less  too  close  to  the  track;  and  he  had  a 
right  to  rely  upon  and  believe  that  the  railroad  company  would  not 
put  it  too  close  to  the  track,  or  would  not  permit  the  customers  whom 
they  allowed  to  build  it  to  put  it  too  close  to  the  track,  to  injure  their 
«mploy<Ss.  It  is  a  danger  that  does  not  probably  show  itself  ontti 
an  accident  like  this  brings  it  into  prominence,  either  to  the  railroad 
owner  who  operates  the  road  or  to  the  man  who  originally  coustruct- 
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ed  it.  They  were  thinking  of  establishing  a  clearance  for  the  cars, 
and  not  for  a  man  climbing  the  ladders  at  tlie  moment  of  passing  the 
chute.  That  danger  was  probably  not  thought  of  by  anybody;  not 
by  the  constmctors  any  more  than  by  the  plaintiff.  It  is  a  danger 
that  might  arise,  and  possibly  did  arise,  in  this  case,  because  tlie  car 
on  which  he  was  mounted  was  wider  than  ordinary  cars;  or  perhaps 
the  ladder  might  have  been  constructed  so  as  to  hare  been  further 
away  from  the  side  of  the  car  than  in  the  ordinary  construction  of 
ladders.  Many  differences  of  this  kind  might  appear  to  make  a 
danger  in  this  particular  conjunction  of  a  brakeman  on  a  ladder  and 
a  cattle  chute  too  near  the  track  that  would  not  be  observable  to  any 
ordinary  intelligence  or  observation. 

The  case  was  fairly  left  to  the  jury,  and  they  have  decided  these 
questions  of  negligence  and  contributory  negligence  against  the 
^fendant,  and  I  think  properly  so.  I  can  see  no  error  in  the  action 
of  either  the  court  or  the  jury  entitling  the  party  to  a  new  trial  upon 
that  ground. 

But  the  difficulty  that  I  have  had  with  this  verdict  has  been  that 
I  have  thought  all  along  that  it  was  excessive.  In  the  opinions  that 
I  have  heretofore  written  upon  this  subject,  which  it  is  not  necessary 
to  cite  here,  it  will  be  found  that  I  have  always  had  the  greatest  re- 
luctance, in  exercising  the  right  or  power  of  the  court  over  a  verdict, 
to  set  it  aside  because  the  amount  was  too  large,  and  I  have  never 
exercised  the  power  where  the  sum  was  at  all  reasonable.  It  is  the 
province  of  the  jury  to  determine  the  amount  that  will  compensate 
for  the  injury,  and  it  is  a  denial  of  the  right  of  trial  by  jury  to  inter- 
fere with  the  exercise  of  this  duty  by  them.  Yet  it  is  also  one  of 
the  rights  of  trial  by  jury  that  the  trial  judge  shall  see  that  the  jury 
does  no  injustice  by  being  carried  away  through  passion,  prejudice, 
or  undue  sympathy,  and  I  think  in  this  case  they  have  been  misled 
by  their  sympathies  for  this  plaintiff  into  giving  a  larger  verdict 
than  the  facts  demand.  Sentimentally  considered,  the  loss  of  life 
or  the  loss  of  a  limb  is  irremedial  by  any  sum  of  money,  but  this  is 
not  the  rule  of  compensation  in  auch  cases.  It  is  not  the  fair  rule 
of  judgment. 

I  know  it  is  not  evidence  to  go  before  a  jury  to  prov^  sums  that  are 
ordinarily  allowed  by  accident  and  life  insurance  companies  for  loss 
of  life  or  limb,  and  there  was  no  such  proof  as  that  before  this  jury, 
and  no  proof  before. the  trial  judge  upon  the  subject;  but,  in  re- 
flecting upon  the  question  of  what  is  fair  compensation  for  the  loss 
of  one's  limbs  or  life,  it  occurs  to  me  that  the  common  experience 
of  men  undertaking  to  provide  for  indemnity  against  accidents  re- 
sulting in  the  loss  of  life  or  limb  may  be  fairly  considered.  If  the 
plaintiff  had  lost  his  life,  I  think  it  is  apparent,  from  his  earning 
capacity  and  the  amount  required  by  him  to  live,  that,  in  the  common 
experience  of  switchmen,  he  would  not  have  been  able  to  earn  suffi- 
cient money,  after  paying  his  living  expenses,  to  provide  for  him- 
self a  policy  of  insurance  for  |8,000,  upon  which  he  would  be  able  to 
pay  the  premiums.  He  would,  from  necessity,  have  had  to  take  a 
less  indonnity  and  a  policy  for  a  smaller  amount.  He  would  not 
be  able,  fairly  and  reasonably,  to  insure  his  life  from  his  earnings 
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for  the  earn  of  f 8,000,  nor  would  he  be  able  to  provide  the  necessarj 
money  to  insure  himself  against  loss  of  limb  for  that  amount  of 
money;  and  perhaps  no  accident  insnrance  company  wonld  hare 
been  willing,  for  any  sum  of  money  he  would  be  able  reasonably  to 
pay,  to  have  agreed  to  pay  him  f8,000  for  the  loss  of  his  limb  and 
toes,  as  that  loss  appears  in  this  evidence.  I  mention  this  only  as  an 
argument  which  has  force  in  my  mind,  at  least,  in  determining  the 
question,  how  much  money  wonld  fairly  compensate  him  for  the  loss 
he  has  sustained? 

Taking  the  young  man  just  as  we  find  him  in  the  proof,  I  think 
the  verdict  is  more  than  he  could  have  otherwise  provided  as  an 
indemnity  against  this  loss,  and  I  think  it  is  very  largely  more.  Re- 
luctant as  I  am  to  interfere  with  the  verdict  of  a  jury  upon  such  a 
matter,  I  have  concluded  to  grant  this  motion  for  a  new  trial  upon 
the  ground  of  an  excessive  verdict,  unless  the  plaintiff  shall,  within 
30  days  from  this  date,  enter  a  remittitur  of  one-half  the  amount  of 
the  verdict.  If  this  is  done,  there  may  be  a  judgment  for  tliat 
amount  and  the  interest  since  the  rendition  of  the  verdict.  Ordered 
accordingly. 


BADGER  SILVER  MIN.  CO.  v.  DRAKE. 
(Circuit  Court  of  Appeals,  Fifth  Circuit    AprU  12,  189a) 

No.  ess. 

L  Vendor  Ain>  Pubcrasbr— Comstbuction  of  Land  Contract. 

A  contract  under  seal,  by  which  one  party  ag^rees  to  sell  and  another 
agrees  to  buy  certain  lands  and  other  property,  which  provides  for  delivery 
of  the  property  and  payment  therefor,  and  the  deposit  of  deeds  In  escrow 
for  delivery  upon  completion  of  the  payments,  is  a  contract  of  sale,  and 
not  a  contract  for  sale. 

2.  Principal  and  Agent — TTndisclosed  Princtpai.. 

Plaintiff's  assignor,  by  contract  under  seal,  sold  land  to  an  agent,  who 
contracted  in  bis  own  name  without  disclosing  bis  principal.  Held  that, 
on  default  of  payments,  the  plaintiff  bad  no  right  of  action  against  the 
principal  afterwards  discovered. 

In  Error  to  the  Circuit- Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

.  This  action  was  brought  by  the  plaintiff  in  error  against  A.  H. 
Drake  and  Levy  Mayer  in  the  circuit  court  of  Suwannee  county,  Fla., 
and  removed  to  the  federal  court,  no  service  being  had  upon  Mayer. 

The  action  was  brought  upon  the  following  contract: 
This  agreement,  made  at  Milwauliee,  in  the  state  of  Wisconsin,  tills  13tb 
day  of  January,  1891,  by  and  between  the  Badger  Silver  Mining  Company, 
of  Gillies,  Ontario,  a  corporation,  organized  under  the  laws  of  Wisconsin, 
party  of  the  first  part,  and  Herbert  N.  Nichols,  of  Denver,  OoL,  party  of  the 
second  part,  wltnessetb: 

First  Said  first  party  hereby  agrees  to  sell,  transfer,  assign,  convey,  and 
deliver  unto  said  second  party  all  the  property,  of  every  kind,  character,  and 
description,  of  said  first  party,  real,  personal,  and  mixed,  wheresoever  sit- 
uate, whether  enumerated  herein  or  not.  Said  property  embraces,  amonn 
other  things,  the  following:  That  part  of  mining  location  known  as  200  T. 
commencing  at  the  northeast  corner  of  said  200  T;  thence,  running  south, 
along  the  east  line  of  said  200  T,  12  chains  98  links,  more  or  less,  to  a  point, 
thence  west  80  chains  8  links,  more  or  less,  to  the  west  boundary  of  said 
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ence  north  twelve  chains  96  links,  more  or  less,  to  the  northwest 
said  200  T;  thence  east,  along  the  north  line  of  said  200  T,  80 
links,  more  or  less,  to  the  point  of  beginning,— containing  one  hun- 
fonr  acres,  more  or  less,  comprising  all  the  land  in  said  200  X 
the  said  first  party  \>j  John  M.  Stowell.  Also  the  mining  location 
201  T  and  96  T,  the  said  201  T  and  96  T,  together  with  the  said 
lid  200  T,  embracing  360  acres,  more  or  less,  all  of  said  location 
\ii  township  of  Gillies,  district  of  Thunder  Bay,  province  of  Ontario, 
Also  all  mills,  bnlldings.  improrements,  fixtures,  machinery,  tools, 
ts,  and  snpplies  in,  npon,  or  abont  said  mining  locations,  or  used  in 
t  with  the  working  and  operation  of  the  same.  Also  all  ores  of 
niption,  wherever  the  same  may  be.  Also  all  books,  maps,  plans. 
Id  documents,  now  in  use  or  heretofore  used  in  connection  with 
Dg  of  said  mining  location  or  the  business  connected  therewith  or 
Said  first  party  hereby  covenants  and  agrees  that  it  has  a  good, 
i,  absolute,  and  uninterrupted  right  to  sell,  transfer,  assign,  convey, 
»r  all  of  the  foregoing  property,  and  every  part  thereof;    that  it 

solute  and  indefeasible  title  in  fee  simple  to  all  of  said  real  estate,  ^^  ^ 

It  is  the  absolute  owner  of  all  Mid  personal  property;    that  all  of  mCw 

irty,  real,  personal,  and  mixed,  and  wheresoever  situate,  is  free  and  !X3i» 

I  all  mortgages,  charges,  Incnmbrances,  liens,  claims,  taxes,  and  as-  "^  - 

whatsoever,  except  as  hereinafter  stated;   and  that  It  will  forever 

nd  defend  the  title  to  said  property,  and  every  part  thereof,  against  

all  person  or  persons,  corporation  and  corporations,   whatsoever.  ^•*' 

md  uninterrupted  possession  of  all  the  said  property  in  manner  and  *~1'*1 

foresaid  shall  be  delivered  to  said  second  party  on  or  before  Feb-  r"-"» 

I.  1891,  and  none  of  said  property  of  any  kind  shall  be  removed  or  C.../ 

f  in  any  way  by  said  first  pnrty.  its  agents  or  employes,  on  and  after 
ereof.  It  is  the  intent  of  this  agreement  that  though  absolute  pos- 
ly  not  be  delivered  until  on  or  before  February  10th,  1891,  the  same 
effect  on,  and  relate  back  to,  the  date  hereof.  It  is  understood  that 
rst  party,  for  purposes  of  convenience,  has  held  and  holds  the  title 

ining  location  96  T,  otherwise  known  as  the  "Porcupine  Mine,"  In  !>..•• 

of  John  M.  Stowell.  as  trustee,  the  president  of  said  first  party,  L..«. 

the  mining  location  last  aforesaid  is  subject  to  an  Incnmbrance  of  CrU' 

1OOO.OO.     It  is  covenanted  and  agreed  by  said  first  party  that,  con-  "'T) 

lously  with  the  making  of  the  payment  of  the  sum  of  $24,000.00  *v" 

r  referred  to,  the  sold  amount  or  so  much  thereof  as  Is  necessary  .J-'" 

mmediately  applied  towards  the  complete  release  and  payment  of  '.Zl'.'J 

nbrance,  and  that  contemporaneously  therewith  the  said  Stowell 
nte  and  deliver  to  the  escrow  hereinafter  mentioned  a  good  and 
trarranty  deed  running  to  the  said  second  party  or  his  assigns,  and 
;  covenants  of  warranty  on  the  part  of  said  Storwell  against  any  and 
nd  omissions  on  his  part,  and  containing  also  full  covenants  of 
on  the  part  of  the  said  first  party.  The  deed  last  aforesaid  shall  at 
Ined  in  by  the  wife  of  the  said  Stowell,  releasing  all  her  dower  and 
[  rights,  if  any.  therein.  The  said  deed,  immediately  upon  its  exe- 
all  be  delivered  in  escrow  to  the  American  Trust  &  Savings  Bank, 
),  ni.,  by  said  bank  to  be  held  until  all  of  the  payments  hereinafter 
>  have  been  made  In  manner  as  hereinafter  set  forth,  on  the  making 
the  said  deed  shall  be  delivered  by  said  bank  to  said  second  party 
igns.  Contemporaneously  with  the  execution  and  delivery  of  this 
lie  said  first  party  shall  execute  and  deliver  to  said  escrow  full  and 
and  absolute  instruments  of  transfer  and  conveyance,  containing 
ants  of  warranty,  and  conveying  to  said  second  party  or  bis  assigns 
property  hereinbefore  specifled.  Said  Instruments  of  transfer  and 
«  shall  be  held  by  said  escrow  until  all  the  payments  hereinafter 
o  have  been  made  In  manner  as  herelnaftor  set  forth,  and,  im- 
npon  the  making  of  the  same,  shall  be  delivered  to  said  second 
Is  assigns. 

Said  second  party  hereby  agrees  to  and  does  purchase  all  of  the  f  ore- 
perty,  and  agrees  to  and  shall  pay  therefor  the  sum  of  two  hundred 
housand  dollars  ($250,000)  in  manner  following:   $1,000  In  cash  upon 
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the  date  of  the  execution  of  this  agreement,  the  receipt  of  which  by  said  flrst 
party  is  hereby  acknowledged;  ?24,000.00  In  cash  on  or  before  February  10th. 
1891;  $25,000  In  cash  on  or  before  May  Ist,  1891,  with  Interest  thereon  from 
the  date  hereof  at  the  rate  of  6  per  cent,  per  annum;  $25,000  shall  be  paid 
Into  said  bank  as  escrow  on  or  before  Sept.  Ist,  1891,  with  Interest  thereon 
from  the  date  hereof  at  the  rate  of  6  per  cent  per  annum;  $50,000  shall  be 
paid  Into  said  bank  as  escrow  on  or  before  December  Ist,  1891,  with  interest 
thereon  from  the  date  hereof  at  the  rate  of  6  per  cent,  per  annuiu;  $50,000 
shall  be  paid  Into  said  bank  as  escrow  on  or  before  March  1st,  1892,  with 
interest  thereon  from  the  date  hereof  at  the  rate  of  6  per  cent  per  annmn; 
$75,000  shall  be  paid  Into  said  bank  as  escrow  on  or  before  July  1st,  1892,  with 
Interest  thereon  from  the  date  hereof  at  the  rate  of  6  per  cent  per  annum. 
If  the  titles  to  the  said  property  or  any  part  thereof  shall  upon  examination 
by  the  solicitors  of  said  party  of  the  second  part  be  found  to  be  other  than 
as  hereinbefore  covenanted,  then,  upon  notice  of  said  fact  to  said  escrow,  the 
said  moneys  so  to  be  deposited  with  the  said  escrow  as  aforesaid  shall  not 
be  paid  over  to  said  flrst  party  until  the  defects  In  said  title,  if  any,  shall 
have  been  satisfactorily  cured,  or  the  value  of  said  defects  adjusted  and  paid 
or  abated  to  said  second  party  or  his  assigns;  and  thereafter,  or  In  the  event 
of  the  titles  to  said  property  being  as  herein  covenanted,  the  said  payments 
shall,  after  they  have  been  made  to  said  bank  as  escrow  as  aforesaid,  and 
provided  said  first  party  shall  not  be  In  default  in  any  way  In  the  premises, 
be  paid  to  the  said  flrst  party  by  said  bank,  and  contemporaneously  therewith 
the  said  deeds  so  as  aforesaid  to  be  held  in  escrow  by  said  bank  «hall  be  de- 
livered to  said  second  party  or  bis  assigns.  If  the  said  titles  shall  be  found 
satisfactory  by  said  solicitors,  as  herein  provided,  before  the  time  for  the 
making  of  said  last  payment  to  said  escrow,  then  and  In  that  event  the  said 
escrow  shall  turn  over  such  payments  theretofore  made  or  thereafter  to  be 
made  to  It  under  this  contract  to  said  flrst  party,  provided  said  flrst  party 
shall' not  be  then  In  any  way  In  default  In  the  premises.  It  Is  further  cov- 
enanted and  agreed  that  If  it  becomes  necessary  to  take  any  proceedings  to 
cure  any  defects,  if  any,  In  any  of  the  titles  to  the  property  aforesaid,  that 
such  proceedings  shall  be  taken  at  the  sole  expense  of  said  first  party,  aad 
said  second  party,  his  heirs,  legal  representatives,  and  assigns,  shall,  if 
necessary,  join  in  or  allow  such  proceedings,  and  do  whatever  is  necessary 
to  effect  the  same,  provided  said  second  party  Is  satisfactorily  secured  and  In- 
demnified in  the  premises. 

Third.  It  Is  covenanted  and  agreed  that,  until  the  full  payment  Is  made  of 
all  said  deferred  payments,  sixty  per  cent,  of  the  net  receipts  for  ores  hereafter 
mined  and  sold  before  the  m.aktng  of  said  final  payments  as  aforesaid  shall 
be  applied  towards  the  said  deferred  payments.  The  said  ores,  prior  to  the 
making  of  said  final  payment  as  aforesaid,  shall  be  shipped  to  Balbach  & 
Sons.  Newark,  New  tTersey,  or  any  other  responsible  and  reliable  smelter  to 
be  selected  by  said  flrst  party,  provided  said  Balbach  &  Sons  or  said  other 
smelter  shall  do  the  smelterlng  as  cheap  as  any  other  equally  responsible  or 
rdlable  smelter.  Said  flrst  party  is  hereby  given  the  right,  at  Its  own  sole 
cost  and  expense,  to  place  a  man  at  said  mining  locations  until  all  of  said  de- 
ferred payments  have  been  made  as  hereinbefore  specified;  and  such  man 
shall  have  the  right  to  ascertain  the  amount  of  all  said  net  receipts  as  afore- 
said, but  be  shall  have  no  right  of  any  kind  In  any  way  to  Interfere  with  the 
working  of  said  mining  locations,  or  the  conduct,  control,  or  management  of 
the  business  therewith  connected. 

Fourth.  If  said  second  party  shall  make  default  In  any  of  the  payments 
specified  in  paragraph  second  of  this  contract,  and  shall  continue  in  defanlc 
for  thirty  days,  then  and  In  that  event  said  first  party,  if  said  first  party  sbnM 
not  then  be  In  default  in  the  premises,  shall  have  the  right  to  forfeit  all 
payments  heretofore  made  in  tiie  premises,  and  to  become  reinvested  wltb 
the  title  to  all  of*  said  property,  with  the  same  etfect  as  though  this  instru- 
ment had  not  been  made;  but  the  second  party  shall  not  be  entitled  to  with- 
hold payment  of  the  first  $50,000  of  said  purchase  price  on  account  of  any 
defect  of  title  to  said  mining  locations  known  as  200  T  and  201  T. 

Fifth.  Said  first  party  further  ciovenants  and  agrees  that  it  will  properly 
execute  and  deliver,  and  cause  to  be  properly  executed  and  delivered,  prompt- 
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lemand,  any  and  all  instniments  of  transfer  and  conveTmnce  wMch 
I  time  to  time  be  required  by  said  second  party  In  the  premises,  for 
se  of  fnlly  and  completely  carrying  out  both  tbe  spirit  and  letter  of 
iiment;  said  instrument  of  transfer  and  conveyance  to  contain  fall 
lete  covenants  of  warranty, 
i  Intention  of  this  agreement  that  the  payments  made  to  the  bank 

shall  be  withheld  by  the  bank  until  the  title  to  said  premises  is  In 
lltlon  that  the  deeds  herein  specified  will  confer  upon  the  party  of 
d  part  such  title  as  Is  herein  covenanted,  and  that  after  said  tltie 
ed  as  aforesaid,  and  so  found  by  tbe  solicitors  of  the  party  of  the 
irt.  that  then  the  payments  made  to  the  bank  shall  be  paid  over 

to  the  party  of  the  first  part,  but  that  tbe  deed  shall  remain  in 
atll  the  completion  of  all  the  payments.  This  Insrument  In  all  its 
U  be  binding  upon  the  said  first  party  and  all  of  its  stockholders, 
sors  and  assigns,  and  shall  run  to  and  in  favor  of  the  said  second 

heirs,  legal  representatives,  and  assigns,  forever. 
ess  whereof,  the  said  first  party  has  caused  these  presents  to  be 

Its  president,  and  attested  by  its  secretary  under  Its  corporate  seal. 

lald  second  party  has  attached  hereto  his  hand  and  seal,  all  done  IdCw 

late,  and  place  first  above  written.  *X3i* 

Tbe  Badger  Silver  Mining  Company  of  Gillies,  Ontario,  "T.  ■■ 

ite  Seal.]  By  John  M.  Stowell,  President.  '^.2 

Walter  Read,  Secretary.  ^•■« 

Herbert  N.  Nichols.    tSeal.]  3i5'»" 

sealed,  and  delivered  in  presence  of  s  H-O 

9  H.  Bottom. 

'  Wisconsin.  Milwaukee  County— es.:   Be  It  remembered  that  on  this 

f  Feby.,  1891.  personally  appeared  before  me  John  M.  Stowell,  presi- 

Walter  Read,  secretary,  of  the  Badger  Silver  Mining  Company  of 

ntarlo,  to  me  personally  well  known  to  be  such  officers,  and  to  me 

vn  to  be  the  persons  described  in  and  who  executed  the  foregoing  ■■K^^ 

and  severally  and  duly  acknowledged  the  execution  of  the  foregoing  _.... 

18  president  and  secretary,  respectively,  as  their  free  act  and  deed  L...» 

trporation;   and  the  said  John  M.  Stowell  and  Walter  Read  severally  r'l'Y 

t)efore  me  that  they  executed  the  foregoing  contract  for  and  on  be-  --I'i 

le  said  corporation  by  virtue  of  and  pursuant  to  the  unanimous  vote  ..'.J* 

ectors  of  said  corporation  lawfully  taken.  I])'-*' 

I  my  hand  and  official  seal.  Chas.  L.  Goss.  '"i") 

aria]  Seal.]  Notary  Public  Milwaukee  County,  Wisconsin.  .-^... 

Milwaukee.  Wisconsin.  Jan.  30,  '91. 
d  and  valuable  considerations  to  us  and  each  of  us.  who  are  stock- 
f  the  Badger  Silver  Mining  Co.,  the  pkrty  of  the  first  part  in  the 

contract,  this  day  In  hand  paid,  tbe  receipt  of  wbich  is  liereby 
dged,  we,  the  undersigned,  do  hereby  fully  consent  to  ratify,  approve, 
rm  the  action  of  the  Badger  Silver  Mining  Co.  as  evidenced  by  tbe 

Instrument  and  all  of  its  parts,  and  hereby  covenant  to  and  with 
'4.  Nichols,  the  party  of  the  second  part  to  said  contract,  bis  heirs, 
'esentatlves,  and  assigns,  forever,  that  we  and  each  of  us  hereby  do 
and  shall  guaranty  the  full,  complete,  and  prompt  performance  by 
Badger  Silver  Mining  Co.  of  all  and  every  part  of  the  said  contract 
Jd  Badger  Silver  Mining  Co.  to  be  performed.  The  Individual  11a- 
$ach  of  us  under  this  contract  is  however  expressly  limited  to  such 
1  of  the  purchase  price  specified  In  the  foregoing  Instrument  as  our 
I  holdings  of  the  stock  of  said  Badger  Silver  Mining  Co.  bear  to  tbe 
tal  stock  tbereof. 
wkholden.  Mo.  of  Sbara*. 

ttowell 632% 

Eloblnson U,»23 

ed 7,591 

ead  8,14«% 

Saramons 6,312V4 

iser 1,1250 
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The  declaration  alleges  that  Nichols  was,  at  the  time  of  the  nego- 
tiation and  making  of  the  contract,  a  duly-authorized  agent  of  the 
defendants,  A.  M.  Drake  and  Levy  Mayer,  and  of  C.  E.  Dickerman 
and  A.  H.  Wilder,  for  the  purpose  of  making  the  contract,  and  that 
said  Nichols  entered  into  and  executed  the  contract  as  the  agent 
for  and  on  behalf  of  the  said  Drake,  Mayer,  Dickerman,  and  Wilder; 
that  Dickerman  and  Wilder  have  died  since  the  execution  and  de- 
livery of  the  contract,  and  were  never  residents  of  the  state  of 
Florida,  and  that  the  plaintiff  company  has  not  been  able  to  ascer- 
tain who  had  been  appointed  as  administrator  of  the  estate  of  either 
of  said  decedents;  that,  in  pursuance  of  the  said  contract,  defend- 
ants and  their  associates  paid  to  the  said  first  party  |2S,000,  the 
first  two  payments  under  the  contract,  on  or  about  the  10th  of  Feb- 
ruary, 1891;  and  that  on  or  about  the  last-named  date  the  defend- 
ants and  the  said  Dickerman  and  Wilder  received,  and  the  said  first 
party  delivered,  possession  of  all  the  property  mentioned  in  said  con- 
tract as  purchased  by  the  said  Nichols,  and  have  ever  since  retained 
the  same.  The  declaration  also  alleges  the  delivery  by  the  first 
party  to  the  bank  named  fn  the  contract  of  sufQcient  deeds  of  the 
lands  described  in  the  contract,  and  the  making  of  a  good  title  to 
Nichols  to  said  lands,  and  that  all  things  precedent  to  be  done  by 
the  plaintiff  had  been  done,  but  that  the  defendants  had  not  carried 
out  the  contract  or  paid  any  further  portion  of  the  purchase  money 
beyond  f25,000.  The  transfer  from  the  first  party  to  the  contract 
to  the  plaintiff  herein  of  the  contract  and  all  its  rights  thereunder 
is  alleged,  and  the  declaration  seeks  to  recover  from  Drake  and  Mayer 
the  purchase  price  of  the  property  sold  and  delivered.  In  the  second 
<;ount  it  alleges  the  damages  sustained  by  the  plaintiff  to  have  been 
the  loss  of  profits  arising  from  the  defendants'  failure  to  carry  out 
the  contract.  The  third  count  allies  that  the  defendants  and  their 
associates  have  been  in  possession  of  the  property  ever  since  the  time 
of  delivery,  and  have  derived  therefrom  large  sums  of  money,  which 
the  plaintiff  seeks  to  recover. 

The  declaration  was  demurred  to,  on  the  ground  that  the  declara- 
tion and  contract  showed  that  Nichols  was  not  the  agent  of  the  de- 
fendant Drake,  and  that  no  testimony  was  admissible  to  establish 
such  agency.     The  demurrer  was  sustained  by  the  order  following: 

"This  cause  having  come  on  to  be  beard,  by  brief,  on  defendant's  demurrer 
to  plaintiff's  declaration,  and  having  been  duly  considered,  the  court  considers 
that  the  decisions  cited  in  135  U.  S.  313,  10  Sup.  Ct.  831  [WlUard  v.  Wood], 
64  N.  Y.  358  [Brlggs  v.  Partridge],  and  2  N.  E.  785  [Haley  v.  Belting  Co. 
(Mass.)],  apply  to  the  facts  In  this  case;  that  the  contract  sued  upon  was  not 
a  contract  for  sale,  but  a  contract  of  sale,  so  far  as  questions  of  covenanting 
by  both  parties  are  concerned;  that  third  parties  not  mentioned  In  the  con- 
tract cannot  be  sued  upon  covenants  to  which  they  are  not  directly  parties  in 
the  contract.  Nichols  covenants  for  himself,  and  discloses  no  one  else.  It  la 
therefore  ordered  that  the  demurrer  herein  be  sustained." 

The  plaintiff  then  filed  an  amended  declaration  based,  in  one  count, 
on  the  theory  of  an  implied  contract  on  the  part  of  the  defendants  to 
pay  for  the  value  of  the  property,  as  evidenced  by  the  purchase  price, 
specified  in  the  written  contract,  on  the  alleged  grounds  that  the 
■defendants  and  their  associates  received  and  retained  the  [voperty^ 
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In  another  count  the  theory  is  that  the  defendants  are  liable  to  pay 
for  the  value  of  the  silver  ore  taken  from  the  mines  while  in  the 
possession  of  the  defendants  and  their  associates,  which  ore  is  alleged 
to  have  been  converted  by  the  defendants  to  their  use.  This  amended 
declaration  was  also  demurred  to,  and  demurrer  sustained. 

W.  A.  Blount  and  A.  G.  Bloont,  Jr.,  for  plaintiff  in  error. 
H.  Bisbee,  for  defendant  in  error. 

Before  PARDEE  and  McGOBMIGK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  For  the  reasons  given  by  the  trial  judge,  and  con- 
sidering Willard  v.  Wood,  135  U.  S.  309,  313, 10  Sup.  Ct  831,  Cragin 
V.  Lovell,  109  U.  S.  194,  3  Sup.  Ot.  132,  Briggs  v.  Partridge,  64  N.  Y. 
358,  and  Haley  v.  Belting  Co.,  140  Mass.  73,  2  N.  E.  785,  the  judg- 
ment of  the  circuit  court  is  affirmed. 


•  STAPYLTON  v.  CIB  DES  PHOSPHATES  DE  FRANCE. 
(Circuit  (Jourt  of  Appeals,  Fifth  Carcnlt     March  1,  1898.) 
No.  623. 

Banks  and  Bahkino— Rbcbivers. 

Defendant  deposited  In  bank  a  draft  drawn  on  its  New  Tork.  corre- 
■pondent  having  theretofore  slightly  overdrawn  its  acconnt.  The  draft 
was  passed  to  defendant's  credit,  and  checked  against.  On  suspension 
of  the  bank,  defendant  stopped  payment  of  the  draft  by  telegram,  wbere- 
npon  plalBtlif  sued  as  receiver  to  recover  on  the  draft.  Held,  that  he 
was  entitled  to  recover  only  the  amount  due  the  bank  after  charging 
back  the  draft. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
•em  District  of  Florida. 

This  was  a  suit  brought  by  G.  C.  Stapylton,  as  receiver  of  the  First  National 
Bank  of  Ocala,  against  the  Cie  des  Phosphates  de  France,  a  corporation 
under  the  laws  of  France,  upon  a  draft  for  $3,000,  directed  to  Lazard  Freres. 
The  draft  was  duly  presented  for  acceptance,  and  dishonored,  of  which  the 
defendant  had  due  notice.  The  defendant  pleaded  that  the  bank  did  not 
own  the  draft,  and  pleaded  a  set-off  of  $2,665.13,  a  balance  on  deposit  ac- 
connt of  the  First  National  Bank  of  Ocala  at  the  time  of  the  suspension  of 
the  bank,  and  also  a  claim  of  setoff  of  $500  by  reason  of  a  certain  draft 
drawn  by  the  Ocala  Bank  in  favor  of  the  Live  Oak  Bank  upon  the  National 
Bank  of  Jacksonville,— a  draft  which  was  the  property  of  the  defendant,  and 
represented  money  which  defendant  had  placed  with  the  Ocala  Bank  to 
purchase  said  draft.  The  cause  was  submitted  to  the  Judge  without  a 
jury,  and  the  plaintiff  proved  the  draft  was  made  and  executed  by  .the 
defendant,  and  placed  to  the  credit  of  defendant  in  the  Ocala  Bank  as  cash, 
and  drawn  upon  as  cash;  that  the  draft  was  sent  to  New  York  for  collection; 
that  the  draft  was  returned  from  New  York,  having  been  presented  tor 
payment,  and  payment  refused;  that  payment  was  refused  by  Lazard  Freres 
because  payment  was  stopped  by  a  telegram  by  the  defendant  through  its 
manager,  P.  Levy;  tliat  by  the  cour^  of  dealing  between  the  defendant  and 
the  bank,  the  baink  had  been  in  the  habit  of  receiving  such  drafts  as  oash, 
and  crediting  the  same  to  the  defendant  as  cash,  and  that  this  draft  was 
«ateted  both  on  the  bank's  books  and  on  the  book  of  the  defendant,  or  by 
a  reixipt  given  it,  as  so  much  cash  deposited.  The  defendant  sought  to 
•bow  that  of  this  $3,000  there  was  a  credit  balance  of  $2,665.18  on  the  books 
«f  the  bank  at  the  time  of  the  failure.    The  idalntlff  objected  to  the  Intro- 
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ductlon  of  this  evidence  on  the  ground  that  defendant  was  not  entitled  to 
set  off  the  said  alleged  credit  balance,  and  allowing  the  said  set-off  being 
equivalent  to  permitting  the  defendant  to  make  Itself  a  preferred  creditor 
by  its  own  action  in  refusing  to  pay  the  $3,000  draft;  that  such  proceeding 
was  contrary  to  the  acts  of  congress  controlling  national  banks. 

The  statement  and  findings  of  the  court  below  are  as  follows: 
"That  the  defendant,  by  its  general  manager,  P.  Levy,  deposited  in  the 
First  National  Bank  of  Ocala,  of  which  tlie  platntiS  herein  is  the  regularly 
appointed  and  qualified  receiver,  on  the  16th  day  of  April,  1S95,  its  check 
on  Lazard  Freres,  New  York,  for  $3,000.  payable  to  the  order  of  said  bank. 
That  the  same  was  credited  to  the  defendant's  general  deposit  account  on 
the  boolirs  of  the  said  bank.  That  defendant  had  been  accustomed  to  ao 
deposit  checks  to  be  drawn  against  after  the  officers  of  the  defendant  com- 
pany had  exhibited  to  the  officers  of  the  bank  advices  by  cable  from  their 
Paris  office  authorizing  such  checks.  There  was  no  contract  or  agreement 
between  the  parties  with  regard  to  the  treatment  of  such  checks,  but  they 
were  usually  placed  to  the  general  account  of  the  defendant,  and  drawn 
against  as  funds  were  required.  There  had  been  certain  checks  drawn  by 
the  general  manager  of  the  defendant  company  upon  the  bank,  which  were 
outstanding  at  the  time  of  this  deposit,  to  the  extent  of  $777.30,  which  was 
paid,  and  charged  to  the  account  of  the  company.  That  the  said  check  of 
$3,000  was  not  paid  upon  presentation  to  the  drawee  in  New  Tork.  and  the 
protest  fees  amounted  to  $1.31,  which  were  paid  by  the  plaintiff.  That  allow- 
ing the  defendant  the  .$3,000  credit  given  It  for  the  unpaid  check,  there  was  to 
the  crwlit  of  the  defendant  company  by  said  bank,  at  the  time  of  insolvency, 
$2,665.1S;  but  charging  back  the  $3,000  credited  for  said  check  there  was 
an  overdraft  of  $334.82  due  said  bank:  and  the  court  fails  to  find  sufficient 
evidence  of  the  indebtedness  of  the  plaintiff  to  the  defendant  of  the  $500 
pleaded  as  set-off  by  said  defendant  to  find  such  set-off.  And  the  court 
finds  as  a  mixed  matter  of  law  and  fact  that  the  defendant  company  la  In- 
debted to  the  plaintiff  In  the  amount  of  $334.82,  and  Interest  to  the  amount  of 
$60.70,  making  a  totiU  amount  of  $385.52,  for  which  Judgment  ahould  (ttliow, 
together  with  the  costs  to  be  herein  taxed  and  allowed." 

J.  C.  Cooper,  for  plaintiff  in  error. 

Before  PARDEE  and  McC»RMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  As  a  jury  was  waived  in  the  court  below,  the 
findings  of  fact  by  the  judge  are  controlling  in  this  court;  and,  con- 
sidering those  findings,  applying  the  principles  declared  in  Rail- 
way Co.  V.  Johnston,  133  U.  S.  566,  10  Sup.  Ct.  390,  and  Scott  v. 
.\rmstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  the  judgment  of  the  cir- 
cuit court  does  substantial  justice  between  the  parties,  and  is  there- 
fore affirmed. 


UNITED  STATES  v.  STEATTON. 

(Circuit  Court  of  Appeals,  Fifth  CIrcalt    May  24,  1808.) 

No.  686. 

L  Bcrrs  aoaikbt  Unitrd  States— Supwoibhct  of  FntDtnes. 

Under  the  act  of  March  3,  1887,  providing  tor  the  bringing  ot  snlta 
against  the  United  States,  which  requires  the  court  to  file  an  opinion 
setting  forth  the  specific  findhig^s  of  fact,  etc.,  such  findhigs  must  exhibit 
exactly  the  services  for  which  compensation  Is  asked;  and,  In  a  salt  by 
a  United  States  commissioner  to  recover  for  fees,  a  finding  that  be  baa 
rendered  services  as  follows:  "Gbarges  for  per  diems  for  taking  ball 
under  capias,  etc..  $160.00,"— is  insufficient,  because  It  cannot  be  infenred 
therefrom  what  the  charges  are  for. 
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8.  Sam£— Flkadiso. 

A  petition  filed  under  the  act  of  March  8,  1887,  must,  as  reqntred  by 
section  5,  cont&in  a  Bucclnct  statement  of  the  facts  on  which  the  claim  is 
based.  And,  in  a  petition  by  a.  United  States  commissioner  to  recover  for 
fees,  general  statements  of  items— such  as  "Per  diems  for  taking  bail," 
"Charges  for  per  diems  in  certain  cases,"  "Charges  of  all  fees  in  case 
T.  Holloway,"  etc.— are  insufficient 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

This  suit  was  commenced  by  the  filing  of  a  petition  In  the  district  court, 
as  follows: 

"Your  petitioner,  Asa  E.  Stratton,  who  is  a  resident  citizen  of  Pilte  county, 
in  the  state  of  Alabama,  and  district  aforesaid!  respectfully  shows  to  your 
honor: 

"First  That  petitioner  was  duly  appointed  and  legally  qualified  as  a 
commissioner  of  the  circuit  court  of  the  United  States  for  the  Middle  dis- 
trict of  Alabama,  on  the  9th  day  of  June,  A.  D.  1894,  and  that,  continuously 
since  the  day  of  his  appointment  and  qualification  as  such  commissioner, 
has  rendered  and  performed  services  to  the  aovernment  of  the  United  States, 
hereinafter  referred  to,  and  speciflcally  set  out  in  a  bill  of  particulars  here- 
with filed,  marl^ed  'BiXhibit  A,'  and  made  a  part  of  this  petition.  Petitioner 
further  alleges  that  said  services  were  rendered  and  performed  at  the  in- 
stance and  request  of  the  United  States,  and  that  such  service  consisted  in 
taking  complaints  and  the  issuance  of  warrants,  and  the  examination  under 
complaint  and  warrant  of  such  persons  as  were  brought  before  him  as  such 
commissioner  by  the  marshal  of  said  Middle  district  of  Alabama  Charged 
with  the  violation  of  the  Internal  revenue  law?  and  other  criminal  statutes 
of  the  United  States,  and  in  the  holding  of  persons  to  bail  who  had  been 
arrested  nnder  capias,  or  other  legal  process  of  the  courts  of  the  United 
States. 

"Second.  Petitioner  avers  that  he  Is  entitled  to  have  and  receive  from  and 
to  be  paid  by  the  United  States  the  aprgreprate  sum  of  six  hundred  and  five 
dollars  and  seventy  cents  ($605.70).  The  said  amount  Is  made  up  of  the 
following  Items,  shown  by  the  summary  to  the  account  hereinbefore  referred 
to,  as  Exhibit  A,  and  made  a  part  of  this  petition,  to  wit: 

Per  diems  for  taking  bail  only HW  00 

Charge  for  subpcenas,  entering,  returning,  and  filing 7  50 

Charge  for  more  than  one  warrant  when  there  was  more  than  one 

defendant  in  a  case 88  00 

Charges  for  filing  mittimus  sent  to  clerk 10 

Charge  for  writ  of  attachment  for  defaulting  witness 3  75 

Charge  for  per  diem  on  a  warrant  issued  in  Florida 500 

Charge  for  duplicate  order  to  marshal  to  pay  witness 1  20 

Charge  for  certified  transcript  of  proceedings 35  10 

Charge  for  excess  of  one  folio  in  recognizances 172  90 

Qiarge  for  complaint  In  addition  to  testimony  of  informing  witness  55  25 
Charge  for  testimony  of  Informing  witnesses  In  addition  to  com- 
plaint    17  80 

Entering  return  and  filing  warrant  in  cases  tried  by  some  other  . 

commissioner  10  00 

Charges  for  filing  complaint  Issued  by  some  other  commissioner. .  1  80 

Charges  for  per  diems  in  certain  cases 60  00 

Charges  for  per  diems  in  case  United  States  v.  Eddins 5  00 

Charges  of  all  fees  in  case  v.  Holloway 13  60 

Charges  for  excess  of  one  folio  on  each  day  in  case  for  docket  entry  8  55 

Charges  for  per  diems  in  case  v.  Wadsworth 6  00 

Charges  for  justifying  sureties  on  bonds 60 

Charges  for  docket  entries 95 

Total   $605  70 
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"Third.  Petitioner  avers  tbat  he  made  ont,  rendered  In  due  form,  and  at 
the  proper  time,  accounts  for  the  several  quarters  on  the  respective  fiscal 
years  since  bis  appointment  and  qualification,  as  aforesaid;  tbat  said  ac- 
counts embraced  each  and  all  of  the  items  herein  sued  for;  and  tbat  the 
same  were  duly  allowed  by  yonr  honor's  court,  and  thereafter  forwarded  in 
due  course  to  the  proper  auditing  and  accounting  officers  of  the  government 
of  the  United  States,  as  will  more  fully  appear  from  the  record  of  said  court. 

"Fourth.  Petitioner  further  avers  that  each  [and]  all  of  the  several  item* 
and  charges  in  said  Exhibit  A  and  summary  thereto,  and  which  are  here 
sued  on,  were  the  items  and  charges  in  petitioner's  said  accounts  for  serv- 
ices rendered  as  such  commissioner,  and  are  the  Items  and  charges  which 
the  said  auditing  and  accounting  officers,  in  the  adjustment  of  petitioner's 
said  accounts,  erroneously  and  unlawfully  suspended  and  disallowed. 

"Fifth.  Petitioner  further  avers  tbat  the  said  account,  amounting  In  the 
aggregate  to  six  hundred  and  five  dollars  and  seventy  cents  ($605.70),  as 
shown  in  said  Exhibit  A,  and  each  and  all  of  the  items  and  charges  therein, 
are  due  and  owing  to  your  petitioner;  that  no  part  of  the  same  has  been  al- 
lowed or  paid  to  him  by  the  defendant,  the  United  States  of  America,  nor 
has  any  part  thereof  been  passed  upon  or  rejected  by  any  court  authorized 
to  pass  upon  the  same;  and  that  petitioner  now  has  the  legal  right  to  claim, 
sue  for,  and  receive  payment  %erefor,"— concluding  with  prayer  for  Judg- 
ment 

The  Exhibit  A  referred  to  In  the  petition  as  a  bill  of  particulars  appears 
to  be  the  copy  of  the  commissioner's  account  for  several  quarters  prior  to  the 
institution  of  the  suit,  upon  which  memoranda  have  been  made  by  account- 
ing officers  of  the  government  and  by  petitioner.     The  following  is  a  sample: 

2.    2.  Account  from  July  tlie  1st  to  S^tember  80,  18M. 

Judiciary  No.  606. 

8.  2.  Charge  for  taking  ball  only  (per  diem)  after  completion  of 
case,  disallowed.  This  is  not  a  hearing  or  deciding  on 
criminal  charge,  within  the  meaning  of  the  statute.  This 
is  simply  a  clerical,  and  not  a  Judicial,  act $20  00 

4.  8.    Charge  for  more  than  one  warrant  where  there  are  more 

than  One  defendant  in  a  case,  disallowed.  All  defend- 
ants In  a  case  should  be  included  in  one  warrant 17  60 

5.  4,    Charge  for  more  than  one  copy  of  complaint  as  unnecessary, 

as  in  Item  3  (attached  to  warrant) 5  25 

8.  6.  Charge  for  more  than  one  subpoena  at  any  time,  disal- 
lowed.   All  witnesses  should  l>e  included  in  one  subpoena, 

you  being  allowed  for  copy  for  service 6  25- 

(There  was  no  charge  except  for  copy  for  each  witness, 
and  all  witnesses  were  included  in  the  original.) 

7.  7.    Charge  for  filing  mittimus  sent  up  to  the  clerk,  disallowed, 

who  flies  it 10 

8.  8.    Case  v.  Henry  Ansley  and  R.  L.  McAlIley.    Charge  for  writ 

of  attachment  for  defaulting  witness  suspended  to  know 
If  this  was  issued  under  rule  of  court,  or  state  practice. 
If  so,  send  certified  copy  of  the  rule 125 

9.  9.    Case  v.  Bullell  Phillips  et  als.,  the  same  as  item  8 250 

10.  11.  •  Charge  for  duplicated  copies  of  subpoenas  and  order  for  mar- 
shal In  duplicate,  disallowed.  To  pay  witness.  The  wit- 
nesses should  not  have  been  discharged  until  the  case  vma 
completed    120 

(There  was  no  duplicate  orders  to  the  marshal  to  pay  wit- 
nesses. Part  of  the  witnesses  came  in  on  one  day,  were 
examined,  and  discharged.  The  others  came  on  another, 
were  examined,  paid,  and  discharged.) 

Service  was  duly  made  upon  the  attorney  general,  but  the  United  States^ 
made  no  appearance  to  the  suit,  and  thereupon,  after  proper  delays,  the  fol- 
lowing entry  was  made  by  the  court: 
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"Finding  of  Fact  and  Law. 

"Thursday,  Jnne  24,  IHQT. 
Iln  the  District  Ctourt  of  the  United  States  for  the  Middle  District  of  Ala- 
bama. 

"Asa  E.  Stratton  vs.  The  United  States. 
"The  above-entitled  cause,  coming  on  regularly  to  be  heard  at  the  present 
term  of  the  court,  on  the  leth  day  of  June,  A.  D.  1897,  was  submitted  for 
decision  on  pleadings  and  evidence,  and  the  court  makes  and  flies  the  fol- 
lowing findings  of  facts:  First  That  petitioner  is  now,  and  tias  been  since 
tbe  ninth  day  of  Jnne,  1894,  a  commissioner  of  the  circuit  conrt  of  the  United 
States  for  the  Middle  district  of  Alabama.  That  said  petitioner,  as  such 
commissioner,  has,  at  the  instance  and  request  of  the  United  States,  per- 
formed certain  services,  which  are  as  follows,  to  wit: 

e barges  for  per  diems  for  talcing  bail  under  capias,  &c |160  00 

barges  for  subpoenas,  entering,  returning,  and  filing 7  60 

-Cliarges  for  more  than  one  warrant  when  there  was  more  than  one 

defendant  In  a  case 88  00 

Charge  for  filing  mittimus  sent  to  clerk 10 

CTharge  for  writ  of  attachment  for  defaulting  witnesses 3  75 

Charge  for  per  diem  on  warrant  issued  In  case  of  defendant  from 

Florida,  and  for  removal  proceedings 800 

-Charge  for  duplicate  order  to  marshal  to  pay  witnesses 1  20 

-Charge  for  certified  transcript  of  proceedings 8S  10 

Charge  for  excess  of  one  folio  in  recognizances.   These  recog- 
nizances contained  abont  seven  folios,  but  the  petitioner  only 

charged  for  four  folios,  making  his  claim  .for  this  Item 1T2  90 

•Obargee  for  complaint  in  addition  to  testimony  of  Informing  wit- 
nesses    65  25 

Charges  for  testimony  of  Informing  witnesses  In  addition  to- com- 
plaint   10  00 

Charges  for  filing  complaint  issued  by  some  other  commissioner. .  1  80 

Charges  for  per  dIems  to  trying  cases 45  00 

Charges  for  fees  in  case  U.  S.  v.  Holloway 13  00 

Charges  for  excess  of  one  folio  on  each  day  In  case  for  docket  entry  8  55 

Charges  for  per  diem  In  case  U.  S.  v.  Wadsworth 5  00 

Charges  for  Justifying  sureties  on  bonds 60 

Total    4....  $580  85 

"AH  obthese  items  have  been  presented  In  said  commissioner's  quarterly 
account,  ikretof ore  rendered  and  disallowed  by  the  accounting  officers  of  the 
treasury. 

"The  court  finds  as  a  fact  that  said  services  were  actually  rendered  by 
said  petitioner,  and  therefore  the  conrt  files  the  following  as  Its  findings  of 
law:  First.  Ttie  court  declares  and  holds,  that  under  the  provisions  and 
statutes  of  the  United  States  regulating  the  fees  to  be  paid  to  commis- 
sioners of  the  circuit  court  of  the  United  States,  the  charges  hereinbefore 
set  forth  are  proper  charges  against  the  United  States. 

"John  Brace.  Judge. 

"Judgment:  It  Is  therefore  ordered  and  adjudged  by  the  conrt  that  the 
petitioner,  Asa  B.  Stratton,  do  have  and  recover  of  and  from  the  defendants, 
the  United  States  of  America,  the  sum  of  five  hundred  and  eighty  dollars 
($580S5)  and  eighty-five  cents,  together  with  the  costs  in  this  behalf  ex- 
pended. 

"Filed  June  24,  1897." 

The  United  States  have  bronght  tbe  case  to  this  conrt  for  relief,  assigning 
errors  as  follows:  "(1)  The  district  court  erred  In  its  findings  of  facts.  (2) 
Tbe  district  court  erred  in  Its  findings  of  law.  (3)  Tbe  district  court  erred 
in  allowing  certain  charges  to  be  Included  In  said  findings  of  facts,  which 
were  not  proper  and  legal  charges.  (4)  The  district  court  erred  In  allowing 
-certain  charges  to  be  Included  in  said  findings  of  facts,  when  in  truth  and 
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In  fact  such  services  warranting  snch  charges  were  never  performed  by  nU 
court  (5)  The  district  court  erred  in  holding  that  plalntlfT  was  entitled  to 
recover  the  whole  amount  sued  for  by  him,  without  deducting  therefrom 
certain  charges  that  were  not  lawful,  and  certain  other  charges  for  which 
the  services  were  not  performed,  and  therefore  Improper.  (6)  The  district 
court  erred  In  rendering  Judgment  against  the  defendants,  as  shown  by  the 
record." 

Thereafter,  on  leave  of  the  court,  the  assignment  of  errors  was  amended, 
and  additional  errors  assigned,  as  follows:  "The  district  court  erred  in  its 
findings  of  facts  as  shown  in  charge  14  In  findings  of  facts,  viz.:  'Charges 
for  per  diems  to  trying  cases,  $45.00.'  See  Transcript,  p.  13.  (8)  That  the  dis- 
trict court  erred  in  Its  findings  of  law.  (a)  In  charge  No.  1  of  findings  of 
facts  and  law,  'Charges  (or  per  diems  for  taking  ball,  under  caplaa,  etc., 
$160.00.'  See  Transcript,  p.  12.  (b)  In  charge  No.  4,  in  finding  of  facta  and 
law,  'Charge  for  filing  mittimus  sent  to  clerk,  10  cents.'  See  Transcript,  p. 
12.  <c)  In  charge  No.  9,  findings  of  facts  and  law,  'Kxcesa  of  one  folio  Jn 
recognizances.  These  recognizances  contained  about  seven  folios,  but  the 
petitioner  only  chart;eB  for  four  folios,  making  his  claim  for  this  Item, 
.S1T2.90.'  See  Transcript,  p.  13.  (d)  Charge  No.  14  in  finding  of  law  and 
facts,   'Charge  for  per  dlema  to  trying  cases,  $46.00.'   See  Transcript,  p.  13." 

W.  S.  Reese,  Jr.,  for  the  United  States. 
Geo.  P.  Moore,  for  defendant  in  error. 

Before  PARDEE  and  McOORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  Tliis  suit  against  the  United  States  was  brought 
under  an  act  of  congress  entitled  "An  act  to  provide  for  the  bring- 
ing of  suits  against  the  government  of  the  United  States,"  approvMl 
March  3,  1887.  Supp.  Rev.  St.  p.  659.  The  seventh  section  of  that 
act  provides  that: 

"It  shall  be  the  duty  of  the  court  to  cause  a  written  opinion  to  be  filed  in 
the  cause,  setting  forth  the  specific  findings  of  the  court  of  the  facta  therein 
and  the  conclusion  of  the  court  upon  all  questions  of  law  involved  in  the 
case  and  to  render  judgment  thereon." 

Prom  the  statement  given  above  of  the  proceedings  in  the  court 
a  quo,  it  will  be  seen  that,  while  an  attempt  was  made  to  complv 
with  the  provisions  of  section  7  above  quoted,  yet  the|p  is  no 
such  specific  finding  of  facts  as  to  exhibit  exactly  the  services  for 
which  the  claimant  asks  compensation.  One  class  of  service  for 
which  judgment  for  fl60  is  given  against  the  United  States  is  de- 
scribed as,  "Charges  for  per  diems  for  taking  bail  under  capias,"' 
etc.  If  these  charges  are  for  hearing  and  deciding- criminal  charges, 
for  which  the  statute  allows  commissioners  f 5  per  day  for  the  time 
necessarily  employed,  they  are  within  the  statute;  but  from  the  flad- 
ing  of  facts  we  cannot  infer  what  they  were  for,  nor  how  many  days 
were  occupied  by  the  commissioner  in  thus  taking  bail  under  capias. 

Another  large  item  of  the  account  going  into  the  judgment  is  de- 
scribed as  follows:  "Charge  for  excess  of  one  folio  in  recognizances. 
These  recognizances  contained  about  seven  folios,  but  the  petition- 
er only  charged  for  four  folios,  making  his  claim  for  this  item." 
Does  this  finding  mean  that  this  charge  is  for  four  folios  in  recogni- 
zances which  contained  seven  folios,  or  for  the  three  folios  In  ex- 
cess of  the  four  folios  theretofore  charged  for'?  In  .short,  the  find- 
ing of  facts  is  incomplete  and  obscure,  and  not  in  substantial  com- 
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pliance  with  the  law.  To  do  justice  to  the  United  States  and  to  thb 
appellee,  and  in  the  interest  of  both  parties,  the  case  should  be  re- 
versed, and  the  caase  remanded,  to  permit  a  specific  finding  of  facts 
to  be  made. 

It  is  proper  to  notice  that  the  petition  in  this  case,  even  as  aided 
by  the  all^^  bill  of  particulars,  does  not  contain  a  succinct  state- 
ment of  the  facts  npon  which  the  claim  is  based,  as  required  by  sec- 
tion 6  of  the  above-mentioned  act  of  congress.  The  statements  made 
in  the  petition  are  largely  of  a  general  nature,  such  as,  "Per  diems 
for  taking  bail  only,"  "Charges  for  per  diems  in  certain  cases," 
"Charges  of  all  fees  in  case  v.  Holloway";  and  the  bill  of  partic- 
alars  attached  is  no  more  specific,  and,  being  interspersed  with  au- 
ditor's memoranda,  is  of  doubtful  value,  beyond  showing  that  many 
items  were  rejected  or  suspended  by  the  auditor  for  insufficient  state- 
ment. 

The  original  assignment  of  errors  was  of  too  general  a  nature  to 
be  in  accordance  with  our  rules.  As  amended,  the  errors  complain- 
ed of  questioned  the  correctness  of  findings  of  fact,  or  mixed  law 
and  fact.  The  judgment  of  the  district  court  is  reversed,  and  the 
case  is  remanded,  with  instructions  to  grant  a  new  triaL 


MARION  COUNTY  v.  COINER  et  al. 

(CMrcult  Ckjurt  of  Appeals,  Fifth  ClrcnlU     May  10.  1S98.) 

No.  690. 

1.  Rks  Jodicata— Action  ok  Codntt  Bonds. 

Wtaere  a  Jadgment  has  been  recovered  against  a  county  on  Its  refunding 
bonds,  and  subsequently  mandamus  baa  been  issued  to  compel  the  levy 
of  a  tax  to  pay  such  bonds,  the  question  of  their  validity  is  concluded 
as  between  the  same  parties,  and  cannot  be  again  raised  in  a  subsequent 
suit. 

%.  County  Jdogb— Vacancy— AraroniTifBirr  bt  OoMifissiONEBS. 

In  Texas,  three  out  of  four  county  coBimlssioners  liave  power  to  appoint 
a  county  Judge  to  fill  a  vacancy,  who  will  be  a  Judge  de  facto,  if  not  de 
Jure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas. 
P.  H.  Prendergast  and  W.  T.  Armistead,  for  plaintiff  in  error. 
W.  8.  Hemdon  and  Ben  B.  Cain,  for  defendants  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  The  defendants  in  error,  W.  N.  Coler  &  Co.,  first 
sued  Marion  county  on  June  6,  1892,  in  the  United  States  circuit 
court  for  the  Easiern  district  of  Texas,  at  Jefferson,  on  certain  court- 
house and  jail  bonds,  and  certain  refunding  bonds,  and  on  certain 
"funding  or  Urquhart  bonds."  To  that  suit  the  county  filed  various 
defenses  to  the  validity  of  the  funding  bonds.  Said  funding  bonds 
were  signed  by  J.  M.  Urquhart  as  county  judge.    The  defense  then 
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tet  np  was  as  follows:  That  the  funding  bonds  were  issaed  with- 
out  any  authority,  and  that  the  same  were  issued  in  redemption  of 
false,  fictitious,  and  void  obligations  against  the  county,  and  the 
plaintiffs  were  present  when  the  same  were  issued  and  signed  by 
this  county  judge  of  Marion  county,  and  urged  him,  the  said  county 
judge,  to  sign  the  same,  when  they  well  knew  that  there  was  no- 
consideration  passing  therefor,  and  that  the  said  judge  who  signed 
said  bonds  was  wholly  incapacitated  to  -do  or  perform  any  rational 
act  at  the  time  of  the  signing  of  said  bonds,  and  the  plaintiffs  and 
their  agents  well  knew  this  fact;  that  said  bonds  were  issued  in 
fraud  of  the  defendant  county,  and  are  not  ralid  claims  against  it. 
This  defense  was  OTerruled,  and  judgment  was  rendered  against  the 
county  in  October,  1893,  for  the  amount  due  on  the  funding  bonds 
involved  in  that  suit.  The  county  appealed  to  the  United  States 
circuit  court  of  appeals,  and  the  judgment  was  affirmed.  14  C.  C. 
A.  301,  67  Fed.  60.  On  August  3,  1895,  W.  N.  Coler  &  Co.  filed 
suit  in  the  United  States  circuit  court  at  Jefferson  for  a  mandamus 
against  Marion  county  to  compel  the  county  to  levy  a  tax  to  pay 
the  judgment  recovered.  In  the  mandamus  suit  the  county  pleaded 
as  a  defense  that  J.  M.  Urquhart,  whose  name  appeared  on  said 
coupons  sued  on,  being  coupons  from  the  funding  bonds,  was  never 
at  any  date  county  judge  of  said  county,  and  was  never  either  elect- 
ed or  appointed,  and  was  a  volunteer  only,  entirely  without  power 
to  bind  the  county.  This  defense  was  overruled,  and  the  mandamus 
was  awarded  as  prayed  for.  The  county  appealed  said  cause,  and 
the  judgment  was  affirmed  in  the  United.  States  circuit  court  of 
appeals.  21  G.  C.  A.  392,  75  Fed.  352.  On  May  13,  1895,  the  pres- 
ent snit  was  filed  against  Marion  county  by  W.  N.  Goler  &  Co.,  in 
which  they  seek  to  recover  against  Marion  county  for  about  flO,- 
000  due  on  the  "funding  or  Urquhart  bonds,"  The  defendant  an- 
swered in  the  present  suit  substantially  as  follows:  That  the  fund- 
ing bonds  set  out  by  plaintiffs  are  null  and  void,  and  are  not  bind- 
ing bonds  against  the  defendant,  because  said  funding  bonds  of 
1880  were  never  executed  or  signed  by  any  officer  authorized  to  sign 
the  same  and  to  bind  the  defendant  county  thereby;  for  that  one 
Charles  Haughn  was  the  duly-elected  county  judge  at  that  time,  and 
had  ceased  by  his  own  motion  to  act  as  such  judge,  and  had  begun  to 
act  as  county  attorney,  after  either  vacating  or  attempting  to  vacate 
his  office  as  county  judge,  in  December,  1879,  and  on  said  day  and 
date,  by  the  action  of  only  three  out  of  four  of  the  county  commis- 
sioners, and  in  the  absence  of  the  judge,  the  said  three  commission- 
ers undertook  to  appoint,  and  did  appoint,  one  J.  M.  Urquhart  as 
county  judge,  he  being  only  a  private  citizen.  In  the  absence  of  one 
of  the  commissioners,  the  three  other  commissioners  appointed  said 
Urquhart  as  judge;  and  the  county  alleged  that  three  of  the  com- 
missioners, in  the  absence  of  a  county  jud«re.  had  no  power  to  fill 
the  vacancy  of  the  office  of  county  judge,  and  its  act  in  so  doing  was  a 
nullity,  and  the  subsequent  act  of  the  judge  did  not  and  could  not 
bind  the  county;  and  that  plaintiffs  claim  that  by  the  signature  of 
the  said  J.  M.  Urquhart  the  funding  bonds  are  made  valid  and  bind 
the  oonnty. 
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To  this  answer  W.  N.  Coler  &  Co.  filed  the  plea  of  res  adjudicate, 
in  effect,  that  the  county  was  estopped  from  making  this  defense 
by  reason  of  the  judgment  for  the  debt  in  the  first  suit  on  these 
bonds,  and  by  reason  of  the  judgment  awarding  the  mandamus  com- 
pelling the  oonnty  to  levy  a  tax  to  pay  the  first  judgment.  The 
court  sustained  the  plea  on  the  former  adjudication  as  to  the  valid- 
ity of  the  funding  bonds,  and  directed  the  jury  to  return  a  verdict 
for  the  plaintiffs  for  the  amonnt  of  the  Urquhart  bonds  in  suit. 

We  find  no  error  in  the  ruling  of  the  court.  The  validity  of  the 
Urquhart  or  funding  bonds  has  been  twice  an  issue  between  the  same 
parties  in  the  same  court,  and  twice  the  decision  has  been  against 
the  plaintiff  in  error.  On  the  facts  admitted  in  the  pleadings,  J.  M. 
Urquhart,  at  the  time  he  signed  the  bonds  and  coupons  in  question, 
was  county  judge  of  Marion  county  de  facto,  if  not  de  jure.  The 
jndgmoat  of  the  circuit  court  is  affiimed. 


SAXIiEHNEB  y.  EISNEK  &  MENDELSON  CO.     SAME  v.  SIEGEL-COOPBK 
CO.     SAME  V.  GIES.     SAME  v,  MARQUET. 

<Clrcult  Court,  8.  I).  New  York.    Jane  28,  1898.) 

L  PanrciPAT.  Ain>  Aesitr— Cortract  Rblatiok. 

A  contract  whereby  the  owner  of  a  well  of  mineral  water  in  Eorope 
"abandoned"  to  a  certain  corporation  the  exclusive  sale  thereof  in  this 
country— the  corporation  to  pay  him  specified  prices  for  the  water,  and 
take  a  specified  number  of  bottles  yearly,  agreeing  to  sell  no  other  similar 
waters— creates  the  relation  of  buyer  and  seller,  and  not  of  prlnc^l  and 
agent 

&   TXADS-MAIlKa— ABAirDONHBITT. 

The  owner  of  wells  of  bitter  water  in  Hungary,  which  water  was  sold 
In  Europe  under  the  name  "Hunyadl  Janos,"  by  contract  gave  to  a  corpo- 
ration the  exclusive  right  to  sell  the  same  in  this  country.  For  several 
years  the  company  sold  large  quantities  here,  until  the  name  had  in  fact 
become  an  established  trade-mark.  The  owner  of  the  wells  failed,  how- 
ever, to  suppress  in  Europe  the  use  of  "Hunyadl"  as  a  prefix  to  the  names 
of  other  competing  waters,  and,  partly  in  consequence  thereof,  certain 
suits  instituted  In  this  country  for  infringement  were  voluntarily  dis- 
missed, and  the  use  of  the  name  became  common  by  competitors;  and 
thereafter  the  corporation  selling  the  water  here  published  notices  stating 
that  "Hunyadl"  had  become  a  general  name  for  bitter  Hungarian  waters, 
and  that  It  would  henceforth  distinguish  its  "Janos"  water  by  a  red  dia- 
mond on  the  label,  which  was  done  for  several  years,  and  until  the  termi- 
nation of  the  contract.  Sdd,  that  this  was  an  actual  abandonment  of  the 
term  "Hunyadl"  to  competitors,  who  invested  money  In  reliance  upon  such 
assertions,  so  that,  although  the  owner  of  the  wells  finally  established  an 
exclusive  right  to  the  word  in  Hungary,  he  could  not,  after  the  termination 
of  the  contract,  assert  such  a  right  here, 
lb  Baitb— Abakdonhbnt  of  Labels. 

Where  a  corporation,  having  an  exclusive  right  to  sell  certain  Europenn 
mineral  waters  in  this  country,  neglected  for  four  or  five  years  to  take 
any  action  against  persons  using  infringing  labels  on  competiug  waters. 
to  the  use  of  which  labels  the  European  owner  had  an  undonbted  exclusive 
right,  held,  that  this  was  not  an  abandonment  of  the  label,  as  against  the 
owners  of  the  well,  after  the  termination  of  their  contract  with  such  cor- 
iwratiofi. 

4  SaHB — iNV&IiraEMBNT— IlTJDKCTIOir. 

One  who,  after  using  an  infringing  label  for  some  time,  discontinues  It 
merely  for  financial  reasons,  still  claiming  a  right  to  use  it,  should  be  en- 
joined. 
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Sl  SAiot— IiTFRiiraKiraRT  BT  TIetailem. 

*  A  retailer,  whose  clerks,  on  receiving  requests  for  a  particular  brand  of 
goods,  wrap  up  and  deliver  competing  goods,  will  be  enjoined. 

These  were  four  snits  in  equity  broaglit  by  Emilie  Saxlehner  against 
the  Eisner  &  Mendelson  Ck)mpany,  the  Siegel-C!ooper  Company,  Ru- 
dolph Qies,  and  Louis  Marquet,  to  enjoin  an  improper  use  of  trade- 
marks and  labels  in  connection  with  certain  Hungarian  mineral  wa- 
ters. 

Antonio  Knauth,  for  complainant. 

Edmund  Wetmore  and  Charles  O.  Coe,  for  defendants. 

SHIPMAN,  Circuit  Judge.  These  four  bills  in  equity  were  brought 
to  restrain  the  improper  use  of  the  complainant's  trade-marks  and 
labels;  and,  in  the  three  cases  against  retailers,  to  restrain  the  fraud- 
ulent sale  of  the  water  from  wells  not  of  the  complainant  as  the 
product  of  the  wells  which  she  owns.  The  jurisdiction  of  the  court 
is  founded  upon  the  citizenship  of  the  parties.  The  complainant 
resides  at  Budapest,  in  the  kingdom  of  Hungary,  and  is  a  subject  of 
the  king  of  Hungary.  The  Eisner  &  Mendelson  Company  is  a  cor- 
poration of  the  state  of  West  Virginia,  and  transacts  its  entire  busi- 
ness in  New  York  City.  The  other  three  defendants  are  residents 
of  the  city  of  New  York,  and  citizens  of  the  state  of  New  York. 

The  following  facts,  which  were  alleged  in  the  bills  of  complaint, 
or  which  are  incidental  thereto,  were  clearly  proved: 

Andrieas  Saxlehner  in  about  the  year  1863  commenced  to  bottle  the 
waters  of  a  well  of  bitter  water  owned  by  him,  situated  within  the 
city  limits  of  Budapest,  Hungary,  and,  for  the  purpose  of  distin- 
guishing the  bitter  waters  of  this  spring  from  other  waters  then 
known  and  on  sale,  adopted  in  1865  the  arbitary  name  or  trade-mark 
of  "Hunyadi  Janos"  for  the  water  of  his  spring.  Hunyadi  Janos.  or 
John  of  Hunyad,  was  a  Hungarian  hero  who  lived  In  the  fifteenth 
century.  The  business  soon  increased;  additional  wells  were  sunk 
by  him  in  the  same  territory,  which  gave  forth  similar  water ;  and  in 
the  course  of  time  the  water  was  exported  beyond  the  limits  of 
Hungary, — to  other  countries  of  Europe,  and  also  to  the  United 
States.  When  Saxlehner  commenced  this  busine.<;s  he  adopted  a 
characteristic  and  novel  style  of  bottles;  the  same  being  of  a  straight 
shape,  with  a  short  neck,  to  the  top  of  which  was  attached  a  metal 
capsule  bearing  the  inscription,  "Hunyadi  Janos,  Bndai  Keseruviz" 
(meaning  Hunyadi  Janos,  Bitter  Water  of  Buda),  together  with  a 
portrait,  supposed  to  be  the  portrait  of  the  hero,  stamped  therein, 
and  a  novel  and  peculiar  label,  covering  almost  the  whole  body  of 
the  bottle,  the  characteristic  features  of  which  were  a  division  of  the 
same  into  three  longitudinal  fields;  the  middle  field  bearing  the  said 
portrait  in  a  medallion,  with  the  name  "Hunyadi  Janos"  written  in 
large  letters  on  the  top  part  of  the  label, — ^tiie  color  of  the  middle 
field  being  red.  As  this  water  was  exported  to  and  sold  in  the  va- 
rious countries  of  the  world,  a  different  custom  concerning  its  ap- 
pellation sprung  up  in  diffcreut  countries;  the  Latin  races  using  the 
word  "Janos"  as  the  common  appellation  of  the  water,  it  being 
known  as  "Ean  de  Janes,"  or  "Aqua  di  Janos,**  while  in  England 
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United  States  of  America  the  name  "Hanyadi"  became  its 
1  appellation,  it  being  known  as  "Hunyadi  Water." 
e  month  of  March,  1876,  Andreas  Saxlebner  made  a  contract 
?  Apollinaris  Company,  Limited,  of  London,  by  which  he  gave 
xclusive  opportunity  of  selling  his  Hnnyadi  Janos  water  in 
Britain,  the  United  States  of  America,  and  other  transmarine 
'8,  for  a  term  of  years,  which  terminated  finally  on  March  25, 
A.bont  this  time  a  latel  was  designed,  to  be  used  on  the  bot- 
ich  were  to  be  sold  by  the  Apollinaris  Company,  Limited,  of 
tially  the  same  contents  and  characteristic  features,  but  of 
mt  color;  the  body  of  the  label  being  a  blue  color,  retaining, 
r,  the  red  color  of  the  central  field.  A  narrow  strip'  on  top 
label  was  added,  containing  the  imprint  of  the  Apollinaris 
ly  as  importers;  and  ever  since  the  making  of  this  contract 
[lantities  of  Hunyadi  Janos  water,  bearing  this  blue  and  red  .—>•. 

ere  exported  to  the  United  States,  and  sold  here, — the  water  ""■  "* 

rdered  and  sold  under  the  short  name  "Hunyadi,"  or  the  full  i 

Bunyadi  Janos."  In  the  year  1889  Andreas  Saxlehner  died, 
pon  his  widow,  the  complainant,  succeeded  him  in  the  busi- 
bottling  and  eziwrting  the  Hunyadi  Janos  water;  and  since 
aination  of  the  contract  with  the  Apollinaris  Company,  Lim- 
i  has  continued  to  export  to  the  United  States,  and  sell  here, 
lyadi  Janos  water  in  the  same  bottles,  and  with  substantially 
le  labels,  the  name  of  her  firm  being  substituted  in  place  of 
the  Apollinaris  Company  on  the  labels.  In  the  year  1887 
3  Saxlehner  caused  the  name  "Hunyadi"  to  be  registered  as 
le-mark  for  natural  aperient  waters  in  the  United  States  pat-  '""II 

:e.    By  reason  of  the  great  care  exercised  by  complainant  c'l*} 

predecessors  in  business  in  bottling  it,  the  water  has  become  "'j') 

and  favorably  known,  and  is  commonly  designated  by  con-  '5'"» 

in  the  United  States  as  "Hunyadi  Water."     Until  the  year  '"V"! 

mplainant  did  not  enjoy  adequate  protection  in  Hungary  in  ■* 

of  her  trade-marks  and  labels,  on  account  of  a  lack  of  stat- 
;ulating  such  matters,  by  reason  of  which  fact  other  persons 
gary  and  in  Europe  used  the  name  "Hunyadi"  in  connection 
her  names,  imitating  her  labels,  capsules,  and  bottles;  and 
1  unable  to  stop  these  practices.  Since  1890  the  law  of  Hun- 
IS  been  changed,  and  she  has  succeeded  in  causing  all  these 
and  labels  to  be  suppressed  in  Hungary,  including  also  the  ' 
the  names  "Hunyadi  Laszlo"  and  "Hunyadi  Matyas."  The 
:omplaint  complained  of  two  different  kinds  of  labels  used  by 
lUts  in  the  sale  of  Hungarian  bitter  waters;  one  being  marked 
e  name  "Hunyadi  Matyas,"  while  the  other  is  marked  with 
ne  'hunyadi  Laszlo";  both  labels  being  otherwise  closely 
to  complainant's  label  in  their  color,  size,  shape,  and  gen- 
'angement;  stress  being  laid  upon  the  tripartite  division  al- 
escribed,  the  medallion  portrait  on  the  center  label,  the  blue 
i  color,  the  name  "Hunyadi,"  and  also  the  similarity  of  the 
3  used  on  both  bottles,  the  bottles  being  of  the  same  sisse  and 
It  is  alleged  that  these  were  adopted  by  the  defendants  with 
>wledge  of  the  complainant's  rights,  and  for  the  purpose  of 
g  upon  the  public,  and  depriving  the  complainant  of  the  ben^ 
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eflt8  of  her  bosiness.  The  bill  of  complaint,  thus,  is  of  a  twofold 
character;  being  brought  for  infringement  of  trade-mark  rights  of 
the  complainant,  and  also  to  enjoin  an  unfair  competition  by  means 
of  simulated  labels  and  insignia  of  trade.  A  decree  for  permanent 
injunction,  damages,  profits,  and  costs,  was  prayed  for. 

The  wells  of  Andreas  Saxlehner,  which  finally  became  113  in 
number,  are  situated  in  the  valley  of  Orsod,  near  the  inhabited  part 
of  the  city  of  Budapest,  and  cover  an  extent  of  100  acres,  and  pro- 
duce an  aperient  water.  In  1873  one  Ignatius  Markus,  the  proprietor 
of  a  spring  of  bitter  water  in  Budapest,  applied  to  the  city  author- 
ities for  permission  to  call  the  spring  and  its  water  by  the  name 
"Hunyadi  Matyas,"  and  to  register  this  name  as  a  designation  of 
the  water.  This  application  was  successfully  opposed  by  Saxlehner 
before  the  local  authorities,  but  the  decision  was  reversed  upon  ap- 
peal to  the  minister  of  agriculture,  who  held  that  the  two  names  were 
sufficiently  distinct,  and  that  it  sufficiently  appeared  that  the  waters 
of  the  springs  were  of  the  same  quality,  and  granted  Markus'  pe- 
tition. Afterwards  this  spring  was  registered  in  Budapest  by  the 
name  of  "Hunyadi  Matyas."  Thereupon  the  proprietors  of  other 
wells  commenced  to  sell  their  waters  in  Europe  under  the  name  of 
"Hunyadi,"  with  some  added  name,  with  the  use  of  a  close  imita- 
tion of  the  red  and  white  labels.  Saxlehner  made  in  1887  another 
unsaccessf ul  attempt  to  stop  the  employment  of  the  name  "Hunyadi" 
when  applied  to  the  water  called  "Hunyadi  Joseph";  his  Hunyadi 
Janos  water  had  been  sold  by  him  in  the  Unitied  States,  under  the 
red  and  white  label,  to  a  limited  extent,  before  March,  1876,  when 
he  made  his  contract  with  the  Apollinaris  Company  of  London.  By 
the  contract  he  "abandoned"  to  that  company  the  exclusive  sale  of 
his  Janos  water  in  this  country.  It  was  to  pay  specified  prices.  It 
agreed  to  take  yearly  100,000  half  or  entire  bottles,  and  to  sell  no 
other  bitter  water.  'The  goods  were  to  travel  at  its  risk.  Saxlehner 
was  to  furnish  careful  package  and  faultless  bottling.  Upon  the  red 
part  of  the  label  there  was  a  warning,  signed  by  Saxlehner,  that 
"imitation  of  this  water,  or  of  the  label,  or  of  the  capsule,  will  be 
the  subject  of  legal  proceedings  at  the  instance  of  the  Apollinaris 
Company,"  but  the  company  did  not  agree  to  institnte  such  pro- 
ceedings. The  contract  was  for  10  years,  and  was  afterwards  ex- 
tended for  25  years,  beginning  January  1,  1876,  but  the  company 
could  withdraw  upon  12  months'  notice.  Saxlehner  had  no  such 
right  of  cancellation.  The  company  went  on  in  the  business  of  sell- 
ing Janos  water  in  the  United  States  without  a  competitor  of  im- 
portance until  1886,  and  succeeded  in  developing  a  very  large  busi- 
ness, and  the  water  had  secured  for  itself  a  high  popular  and  med- 
ical reputation  under  the  short  name  "Hunyadi."  In  1886  Mattoni 
&  Wille,  of  Budapest,  consigned  to  one  Andres,  in  New  York,  121 
cases  of  their  Hunyadi  Matyas  bitter  water.  Tbia  firm  had  bought 
four  springs  in  Budapest,  one  of  their  purchases  being  the  original 
Markus  spring;  and  in  1877  they  registered  in  Hungary  four  trade- 
marks for  four  several  wells,  viz.  Szcihenyi,  Deak,  Sz-Istvan,  and 
Hunyadi  Matyas.  Ignatz  Ungar  &  Son  became  in  1880  the  owner  of 
a  Budapest  spring,  which  they  called  "Hunyadi  Arpad,"  and  regis- 
tered the  name  in  Hungary,  and  in  1886  began  to  sell  the  water  from 
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ew  York  City  through  Joseph  Ungar,  aa  their  agent.  Thia 
fas  put  up  in  an  imitation  of  Saxlehner's  red  and  blue  labels. 
ityas,  bearing  the  words  "Hunyadi  Matlxias  Quille"  in  small 
ras  put  up  in  red  and  white  labels.  Suits  were  promptly,  and 
Andres  had  an  opportonity  to  sell  his  lot,  commenced  in  1886 
Jnited  States  circuit  court  for  this  district  by  the  Apollinaris 
ly  against  these  agents,  to  enjoin  against  the  use  of  the 
une  "Hunyadi,"  and  of  the  labels,  but  were  withdrawn  on  the 
of  want  of  jurisdiction;  and  two  suits  (one  against  Andres,  and 
!r  against  Ungar)  were  bronght  by  the  Apollinaris  Company, 
upreme  court  in  the  dty  of  New  York.  Ex  parte  injunctions 
sued  in  each  case  in  February,  1887,  and  remained  in  force 
ily,  1888,  when,  on  application  of  the  defendant  in  the  Ungar 
le  injunction  in  that  suit  was  dissolved,  no  one  appearing  in 
ion;  and  soon  after  the  injunction  in  the  Andres  suit  was  dis- 
vithout  objection,  and  the  suit  was  Toluptarily  discontinued, 
mpt  was  made  by  the  Eisner  &  Mendelson  Company  to  show 
i  Apollinaris  Company  notified  Saxlehner  of  the  pendency  of 
ion  to  dissolve  the  injunction  in  the  Ungar  Case,  and  his  re- 
assist  in  the  opposition ;  but  the  offered  testimony  was  mere- 
lay,  and  was  inadmissible  After  the  dissolntion  of  these  in- 
1^,  the  Hunyadi  Arpad  and  the  Hunyadi  Laszlo  waters  were 
this  country  by  the  agent  of  Ungar  until  1892,  who  also  sold 
ayadi  Bela  water  to  a  limited  extent, — all  under  the  general 
if  "Hunyadi,"  and  with  the  imitation  red  and  blue  label. 
>ad  water  was  extensively  advertised.  The  sale  of  the  Matyas 
ras  not  renewed,  but  the  quantity  on  hand  was  disposed  of 
hanged  labels.  The  Apollinaris  Company  published  in  April 
and  thereafter  in  1889  and  1890,  the  following  advertisement: 

Ipolllnarls  Company,  Limited,  Iiondon,  beg  to  annonnce  that,  as 
a  aperient  waters  are  offered  to  the  public  under  names  of  which  the 
unyadi'  forms  a  part,  tbey  bare  now  adopted  an  additional  label, 
ng  their  registered  trade-mark  of  selection,  which  consists  of  a  red 
This  label  will  henceforth  also  serve  to  distinguish  the  Hungarian 
water  sold  by  the  company  from  all  other  aperient  waters." 

'  April,  1889,  and  until  the  cancellation  of  the  contract  in 
lis  company  placed  upon  each  bottle  of  Janos  water  which  it 
this  country  a  red  diamond,  containing  these  words: 

«d  diamond  is  the  trade-mark  of  the  Apollinaris  Company,  Limited, 
leant  only  to  indicate  that  the  mineral  waters  so  marked  are  sold  by 
llnarls  Company,  Limited." 

86  or  1887  the  Apollinaris  Company  purchased  a  spring  of 
rater,  under  the  name  of  "Apenta,"  in  Budapest,  and,  imme- 
upon  the  dissolution  of  the  contract,  began  to  push  the  sale 
water  in  this  country  and  in  England,  under  the  name  of 
fi  from  the  Uj  (New)  Hunyadi  Springs  at  Budapest,"  with  the 
nond  label.  Its  use  of  the  wo^d  "Hunyadi"  was  stopped  by 
ion  in  England  in  June,  1897,  and  was  abandoned  in  thia 

Disner  &  Mendelson  Company  of  Pennsylvania,  the  predeces- 
de  present  defendant,  which  was  organized  in  April,  1892,  and 
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•acceedied  to  all  the  business  and  contracts  of  its  predecessor,  made 
a  contract,  dated  July  30,  1889,  with  Heinrich  Mattoni,  the  owner  of 
the  springs,  the  water  of  which  had  been  sold  by  Mattoni  &  Wilie,  by 
which  it  obtained  the  sole  agency  for  the  United  States  and  Canada 
for  the  sale  of  the  bitter  waters  which  he  owned,  for  the  term  of 
20  years  from  September  1,  1889.  Eisner,  who  acted  for  the  Eisner 
A  Mendelson  Company,  saw  half  a  dozen  different  Mattoni  labels, 
but  devised  a  new  one  for  the  American  market,  and  imported  some 
20,000  bottles  in  1889  and  1890  nnder  the  name  "Boyal  Hungarian 
Bitter  Water,"  upon  a  red  and  white  label.  In  July,  1890,  the  Eisner 
&  Mendelson  Company  took  a  lease  for  6  years,  with  an  option  for  a 
renewal  for  20  years  thereafter,  from  Mattoni,  of  the  so-called  "Hon- 
yadi  Matyas  Spring,  No.  2,"  and  became  entitled  to  have  all  the  bit- 
ter water  for  its  American  use  bottled  from  this  spring.  This  leaae 
superseded  the  previous  contract.  The  reason  which  Induced  Biisner 
to  make  this  lease  v;as  his  desire  to  control  the  American  label,  so 
that  neither  Mattoni  &  Wille  nor  European  purchasers  could  inter- 
fere with  the  American  trade.  A  new  label  was  therefore  forthwith 
devised  by  Eisner,  which  was  a  reddish  brown  and  blue  label,  and  is 
described  in  the  complaint,  containing  the  name  "Hunyadi  Matyas," 
"Buda  Keserwirz,"  and  a  medallion  portrait  of  King  Stephen  in  the 
center  of  the  red  division.  He  intentionally  simulated  the  Saxlehner 
United  States  label,  for  the  purpose  of  obtaining,  by  means  of  the 
umulation,  a  part  of  the  good  will  which  the  Janos  water  had  gained. 
This  "Matyas  Spring,  No.  2,"  was  not  the  original  Matyas  spring, 
in  regard  to  which  Markns  had  his  litigation  in  1873,  but  was  an- 
other spring,  called  the  "Franz  Deak  Spring,"  which  Mattoni  & 
Wille  bought  in  1876  from  Michael  Ivanyi  and  wife,  and  was  the 
spring  registered  in  1877  under  the  name  "Deak."  In  May,  1890,  the 
Eisner  &  Mendelson  Company  commenced  vigorous  measures  to  ad- 
vertise this  water,  and  introduce  it,  through  circulars  and  newspapers 
and  sample  bottles,  to  druggists  and  to  physicians.  It  was  exten- 
sively advertised  as  a  Hunyadi  water,  and,  being  sold  below  the 
market  price  of  the  Janos  water,  has  been  largely  bought,  especially 
by  druggists  who  receive  the  custom  of  the  class  which  desires  ec<Mi- 
oiny.  On  May  2,  1892,  the  present  Eisner  &  Mendelson  Company 
entered  into  a  contract  with  Ignatz  Ungar  &  Sons  for  the  sole  agency 
in  the  United  States  of  their  waters  from  four  Hungarian  springs, — 
the  Hunyadi  Arpadj  Hunyadi  Bela,  Victoria,  and  Racocay  Georgy, — 
and  acquired  by  purchase  from  Perrine  &  Co.,  the  Ungar  agents  in 
New  York,  their  rights  under  the  contcact  which  they  had  held.  In 
April,  1892,  it  acquired  from  a  Paris  corporation  the  exclusive  right 
to  the  sale  in  this  country  of  a  Hungarian  bitter  spring  water  called 
"Hunyadi  Laszlo."  These  various  waters,  with  the  exception  of 
the  Victoria  and  the  Georgy,  were  sold  under  the  name  "Hunyadi," 
and  with  the  red  and  blue  label.  In  April,  1893,  the  ApoUinaris 
Company,  for  the  purpose  of  counteracting  the  idea  that  the  Eisner 
&  Mendelson  Company  had  become  lessees  of  all  the  Hunyadi  springs, 
issued  an  advertisement  and  postal  cards,  of  which  the  following  is 
the  important  part: 

"Before  any  Hunyadi  water  was  practically  known  In  the  T7nlted  States,  the 
▲poUIoarls  Company,  Limited,  of  London,  widely  and  anccessfally  Introdaced 
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the  Hunradl  Jaaos  water;  the  proprietor  in  Bada  Pest  of  the  sprlnfrB  haring 
intrusted  to  them,  for  a  term  of  yean  gtiU  unexpired,  the  sole  isale  of  this 
-water  In  England,  and  In  all  transmarine  plaeea.  Hnnyadl  Janos  water  hav- 
ing become  very  popular,  quite  a  number  of  other  waters  are  now  offered 
for  sale  under  names  of  whl<^  the  word  'Hunyadi'  forms  part,  and  In  bottles 
and  with  labels  closely  resembling  In  appearance  and  color  those  long  used 
for  Hunyadi  Janos  water.  The  word  'Hunyadi'  having  become  a  general 
name  for  Hungarian  bitter  waters,— good,  bad,  or  Indifferent,— the  ApolUnarls 
Company  affixed  to  the  bottles  of  Hunyadi  Janos,  the  Hangarlan  bitter  water 
of  which  they  have  still  the  sole  sale,  a  small,  yellow  label,  with  their  red 
diamond;  the  object  of  this  trade-mark  being  only  to  indicate  to  the  public 
that  the  bottle  so  labeled  is  sold  by  the  ApolUnarls  Company,  Limited." 

On  July '6,  1893,  the  complainant  bought  from  Ignatz  Uugar  & 
Bong  the  Ungar  springs,  the  Ungar  contract  with  the  E}isner  &  Men- 
delson  Company  was  terminated,  and  the  importation  of  those  wa- 
ters ceased.  In  1895  or  1896  the  defendant  ceased  to  import  the 
Laszlo  waters.  In  1893  the  Eisner  &  Mendelson  Company  began  to 
use,  and  has  used  ever  since,  upon  their  standard  bottles  of  Matyas 
water,  an  additional  label,  consisting  of  a  red  seal  upon  a  white 
gronnd,  and  containing  the  words: 

"Atk  for  the  seal  brand.  This  label  has  been  adopted  to  protect  the  public 
tram  Imitation,  and  as  a  guaranty  of  tte  genuineness  of  the  Hunyadi  Matyas 
water,  imported  solely  by  Eisner  &  Mendelson  Co.,  Mew  York.'.' 

The  attention  of  druggists  had  been  called  to  this  seal  brand  by  ad- 
vertisements in  the  trade  papers.  The  Mattoni  lease  was  renewed 
for  20  years  from  March  1,  1895.  The  Apolllnaris  Company,  during 
the  continuance  of  its  Saxlehner  contract,  did  not  object  to  the 
Eisner  &  Mendelson  Company's  operation^  or  trade-marks  or  repre- 
sentations, except  in  one  particular,  which  was  changed  at  the  for- 
mer's request. 

The  following  table,  compiled  by  the  agent  of  the  Apollinaris  Com- 
pany from  the  Journal  of  Commerce  and  Bonfort's  Journal,  which 
are  considered  to  be  authorities  upon  the  subject  of  importations, 
states  the  number  of  cases  of  so-called  "Hunyadi  Water,"  other  than 
Janos,  reported  in  those  journals  to  hare  been  imported  into  the 
UnitedStates  from  1886  to  1896,  inclusive: 
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In  1894,  and  in  October,  1896,  the  Hnngarian  minister  of  com- 
merce canceled  all  the  Hunyadi  Matypa  trade-marks,  and  also  five 
illustrated  labels  for  Hnnyadi  Matyas  bottles,  and  also  canceled  the 
Hunyadi  trademarks  of  all  the  claimants  or  users  thereof,  except  the 
one  belonging  to  the  complainant  This  action  was  taken  upon  her 
petition,  and  under  authority  of  progressive  Hungarian  litigation  on 
the  subject  in  1890  and  in  1895;  so  tiiat  it  is  established  in  Hungary 
that  the  complainant  is  alone  entitled  to  the  use  of  the  word  "Hun- 
yadi." This  litigation  was  vigorously  conducted  by  the  complain- 
ant. The  questions  in  regard  to  the  right  of  the  Eisner  &  Mendelson 
Company  to  the  use  of  tiie  name  "Hunyadi,"  and  of  the  Saxlehner 
label,  depend  upon  circumstances  which  differ  in -important  partic- 
ulars. The  Hunyadi  question  is  by  far  the  most  important  to  the 
parties.  In  1886,  when  substantial  competition  in  the  sale  of  Hnn- 
yadi bitter  waters  made  its  appearance  in  this  country,  the  name 
"Hunyadi"  was  in  fact  the  established  trade-mark  of  the  Janos  wa- 
ter. In  was  prevented  from  taking  that  position  in  Hungary  or  in 
continental  Europe  by  the  decision  of  1873,  which  declared  that' 
"Hunyadi  Janos"  and  "Hunyadi  Matyas"  were  different  names. 
Whetiter,  upon  an  attack,  Baxlehner  could  have  then  maintained  his 
right  to  have  an  exclusive  use  of  the  name  in  this  country,  is  not  now 
clear.  The  Apollinaris  Company,  having  obtained  ex  parte  injnnc- 
tions,  abandoned  them  in  1888,  influenced  in  part,  probably,  by  the 
failure  of  Saxlehner  in  the  Hunyadi  Joseph  litigation  of  1887,  pub- 
lished their  advertisement  of  1889,  which  announced  that  their 
red  diamond  would  serve  to  distinguish  the  Janos  water,  and  again, 
in  1893,  published  a  notice  that  the  word  "Hunyadi"  had  become 
a  general  name  for  Hungarian  bitter  waters  of  all  varieties  of  ex- 
cellence. Much  reliance  has  been  placed  by  the  defendant  upon  these 
statements,  upon  the  theory  that  they  were  made  by  the  agents  of 
Saxlehner.  The  Apollinaris  Company  was  never  an  agent  of  the 
owner  of  the  well.  Their  relations  were  those  of  seller  and  buyer. 
The  company  simply  agreed  to  buy  a  specilSed  number  of  bottles 
yearly,  and  to  introduce  no  other  bitter  water.  It  did  not  agree  to 
use  any  other  efforts  to  protect  the  good  will  or  the  trade-marks  of 
Saxlehner,  or  to  use  any  efforts  to  promote  his  business  or  his  pe- 
cuniary interests,  and  it  could  cancel  the  contract  upon  notice.  In- 
asmuch as  it  was  the  sole  person  who  had  the  right  to  sell  the  Janos 
water  in  this  country,  and  to  use  its  trade-mark,  and  to  enjoy  the 
good  will  of  the  business,  it  was  in  a  position  in  which  it  conld  in 
fact  destroy  the  name  and  the  good  will,  if  its  own  interest  dictated 
snch  a  course.  In  considering  the  reasons,  legal  and  commercial, 
which  induced  the  Apollinaris  Company  to  publish  its  advertisements, 
and  to  rely  upon  its  red  diamond  label,  it  is  right  to  say  that  the 
history  of  the  Hungarian  litigation,  and  of  the  continental  use  of 
"Hnnyadi,"  presented  a  legal  reason,  which  was  at  least  very  plans- 
ible,  for  the  conclusion  that  kindred  waters  conld  use  the  name  any- 
where, and  served  to  embarrass  a  litigant  in  the  attempt  to  enforce 
an  exclusive  right  to  it  in  the  United  States.  Whatever  may  have 
induced  the  action  of  the  Apollinaris  Company,  it  did,  notwithstand- 
ing the  name  had  become  localized  here,  abandon,  in  terms  and  pos- 
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',  a  claim  to  a  right  to  its  exclusive  use,  and  afBrmed  that  it 

"come,  in  practice,  a  general  name.    As  the  name  had  become 

t  a  trade-name  in  1886,  so,  also,  it  conld  by  affirmative  and  poa- 

iction  cease  to  be  such ;  and,  when  it  had  publicly  become  open 
by  competitors,  the  persons  who  invested  their  money  in  the 

:  belief  that  the  name  was  public  property  should  have  a  fair 

ng  in  a  court  of  equity.     I  am  obliged  to  say  that  by  the 

re  action  of  the  corporation,  which  alone  had  the  right  to  the 

aent  of  the  name  in  this  country,  and  which  had  the  right  to 

suits  for  its  protection,  it  became  after  1888  one  which  dealers 

ngarian  bitter  waters  could  use  as  a  prefix  to  the  other  specific 

of  the  respective  waters.     They  could  not  call  their  water 

•adi,"  but  they  could  use  the  word  as  a  prefix.    Two  causes 

t)uted  to  this  result:    Ilrst,  the  action  of  the  Hungarian  au- 

es;  and,  secondly,  the  careless  contract  by  which  the  Apolli-  ...,— 

Company  entered  into  no  contractual  obligations  to  protect  Sax-  '"'  "* 

's  interest  or  property. 

question  in  regard  to  the  label  is  a  different  one.    The  red  and 

ibel  was  Saxlehner's  label  in  England  and  in  this  country.    He 

i  it,  and  his  sole  right  to  its  use  was  never  entangled  by  any 

of  a  public  right  to  use  it  wherever  Hungarian  bitter  waters 

Id;  and  before  the  injunctions  were  dissolved,  in  1888,  his  ex- 

;  right  in  this  country  was  undeniable.    After  the  dissolution 

I  used  upon  the  Arpad  water  until  July,  1893,  when  its  fur 

96  was  effectively  stopped  by  the  action  of  the  complainant.    It  S*** 

)t  used  upon  the  Matyas  water  until  1890,  when  the  defendant  *~ 

oned  the  use  of  the  Mattoni  label,  which  it  had  devised,  and  CIHl 

ed  the  insignia  of  the  Janos  water,  with  a  simulated  change  c'iIj 

jr  from  red  to  reddish  brown.    It  is  said,  however,  that  the  ~'l*J 

naris  Company  also  abandoned  to  the  public  any  claim  to  an  *5':»» 

ive  right  to  a  red  and  blue  label.    Its  action  in  regard  to  the  "V'f 

was  positive,  but  it  neither  asserted  nor  admitted  anything  "  " 

ard  to  the  label.    It  simply  did  not  act  against  its  use  upon 

rpad  water,  which,  as  the  table  of  importations  shows,  was 

ly  competitor  of  importance  until  1890;  nor  against  the  Mat- 

tiich  did  not  come  into  the  field  with  this  label  until  July,  1890. 

her  waters  whose  names  were  frequently  repeated  in  the  rec- 

;re  of  no  importance  as  competitors,  certainly  until  1895,  when 

wllinaris  Company  gave  notice  of  its  intent  to  cancel  the  con- 
Its  conduct  in  regard  to  labels  was  that  of  indifference  and 

les,  and  can  give  no  rights,  as  against  the  complainant,  to  the 
&  Mendelson  Company,  who  started  in  1890  to  use  her  label, 

igned  to  have  avoided  it    The  charge  of  laches  against  the 

linant  or  her  predecessor  is  not  adequately  sustained.    Neither 

n  could  practically  accomplish  anything  through  litigation  in 

inntry  until  the  cancellation  of  the  Apollinaris  contract.    In 

iber,  1895,  the  son  of  the  complainant  came  to  this  country  to 

harge  of  his  mother's  business;   and  he  has  been  active  in 

ion  since  the  contract  closed,  and  in  October,  1896,  notified 

fendant  of  his  proposed  suit  against  it.     The  defendant  has, 

er,  since  1893,  for  the  purpose  of  having  a  mark  of  its  own, 
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and  thus  avoid  the  injurious  effect  of  new  competition,  used  a  dis- 
tinctive "seal  brand,"  which  is  a  red  seal  upon  a  white  ground,  large 
enough  and  peculiar  enough  to  be  eatdlj  recognized,  and  which  in- 
forms the  public,  in  substance,  that  the  water  is  Matyaa  water,  and 
is  sold  only  by  the  defendant.  Inasmuch  as  the  name  "Hnnyadi" 
can  be  used  in  this  country  by  rivals  of  the  Janos  water,  I  think 
that  this  label  is  a  sufficient  attempt  on  the  part  of  the  defendant  to 
assert  that  it  is  the  seller  of  Matyas  water,  and  that  since  1893  It 
frees  the  defendant  from  the  charge  which  before  that  time  was 
true, — that  it  was  cajoling  or  deceiving  the  ordinary  retail  purchaser 
into  the  belief  that  he  was  buying  the  Janos  water.  This  freedom 
applies  only  to  the  water  sold  under  the  seal  brand.  In  the  spring 
of  1896  the  Eisner  &  Mendelson  Company  imported  a  few  hundred 
cases  of  another  kind  of  Matyas  water,  which  was  called  "No.  3,** 
and  which  they  sold  without  the  seal  brand,  and  with  "3"  marked 
upon  the  red  and  blue  label.  It  would  not  be  an  infringement  a- 
cept  for  the  use  of  the  three  well-known  longitudinal  red  and  bine 
fields  of  the  Saxlehner  label, — the  field  covering  the  whole  bottle,— 
and  the  red  field  in  the  middle,  with  a  medallion  portrait.  The  com- 
pany ceased  to  import  this  water,  and  it  also  ceased  in  1895  or  1896 
to  import  the  Laszlo  water,  which  was  sold  under  its  red  and  blue 
label;  but  it  claims  the  right  to  sell  these,  or  any  other  Hunyadi 
waters,  under  the  simulated  label  of  Sazlehner.  It  ceased  to  make 
these  importations  for  financial  reasons  only.  Let  there  be  an  in- 
terlocutory decree  against  further  infringement  of  this  label,  and 
for  an  accounting  for  the  damages  occasioned  by  past  infringements 
since  April  13,  1892,  the  date  of  the  organization  of  the  defendant. 
The  question  of  costs  will  be  reserved  until  final  decree. 

The  cases  against  retailers,  which  were  based  upon  instances  of  a 
fraudulent  sale  of  Matyas  water,  representing  it  to  be  Janos.  were 
defended  by  the  Eisner  &  Mendelson  Company,  and  all  the  cases 
were  presented  in  one  record.  There  is  no  substantial  evidence  of 
fraudulent  conduct  on  the  part  of  Siegel-Cooper  Company,  and  the 
bill  is  dismissed,  without  costs.  The  testimony  in  regard  to  sales 
at  the  retail  drug  stores  of  Rudolph  Oies  and  Louis  Marqnet  satisfies 
me  that  the  clerk  in  charge  at  each  of  those  stores,  in  response  to 
special  requests  for  Janos  water,  wrapped  up  and  delivered  bottles 
of  the  Matyas  water  of  the  Eisner  &  Mendelson  Company.  In  etch 
case  the  witnesses  were  evidently  mistaken  in  regard  to  the  fignre 
and  complexion  of  the  clerk,  but  I  have  little  doubt  that  the  man  in 
charge  made  the  deliveries  as  testified.  Their  sales  were  probably 
not  large  enongh  to  justify  the  expense  of  taking  an  account,  bnt 
there  should  be  in  each  case  an  injunction  against  a  sale  of  Matyas 
water  as  and  for  the  Janos  water  of  the  complainant,  without  coats. 
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SAXLBHNBS  r.  NIBLSON. 
(Circuit  Coort,  B.  D.  New  Tork.    June  30,  1898.) 

ABKS  ASO  TkaDB-NaMBS— iNVRtSOEHKNT  OT  LaBBLB. 

>  using  a  name  or  mark,  which  Is  free  to  the  public,  In  connection  wttb 
el  purposely  imitating  the  label  of  another,  which  he  has  the  excluslye 
to  use,  for  the  purpose  of  utilizing,  b/  the  use  of  the  simulated  label, 
eputatloD  of  such  other,  will  be  enjoined  from  a  further  use  of  sucb 
and  held  to  account  for  previous  damages. 

was  a  suit  in  equity  by  EmUie  Saxlehner  against  Alexander 
to  enjoin  an  unfair  use  of  labels  and  trademarks,  and  for 
nntlog  for  past  infringements. 

en  &.Knaath,  for  complainant. 
C.  Raegener,  for  defendant.  ,.  ^ 

MAN,  Circuit  Judge.     This  is  a  bill  in  equity  by  a  resident  ^v^m 

ipest,  in  Hungary,  and  a  subject  of  the  king  of  Hungary,  '^E2 

a  citizen  of  Brooklyn  and  the  state  of  New  York,  to  enjoin  5E"" 

im  the  sale  of  Hungarian  bitter  water  under  the  name  of  2f!I 

di  Lajos,"  and  in  bottles  bearing  labels  which  imitate  those  HI^D 

the  complainant  in  her  business  of  selling  in  this  country  Cm 

arian  bitter  water  called  "HunyadI  Janos."  A  similar  action 
complainant  against  the  Eisner  &  Mendelson  C!ompany,  to  re- 
hat  company  from  the  use  of  the  name  "Hunyadi  Matyas,"  has  — an 
■  been  tried  before  me  in  the  United  States  circuit  court  for  the  ««-.. 
n  district  of  New  York,  upon  a  full  record;  and  the  facts  in  ^-.— 
to  the  history  of  the  name  "Hunyadi"  in  connection  with  the  r't't 
Hungarian  bitter  waters,  and  to  the  history  of  such  sales  in  --i-> 
intry,  and  to  the  exclusive  right  of  the  complainant  to  the  z'l 
ind  the  conclusions  of  the  court,  are  stated  at  length  in  the  il''.''. 
,  which  has  just  been  filed,  and  need  not  be  formally  repeated.  •-^•;! 

61.    The  record  in  this  case  is  much  shorter,  and  gives  the  — •*», 

[i  history  in  a  somewhat  disjointed  way;  but  the  conclusion 
i  complainant  had  no  exclusive  right  in  this  country,  after  the 
J8,  to  the  name  "Hunyadi,"  is  unaltered, 
istory  of  the  complainant's  red  and  blue  label,  which  has  been 
this  country  upon  the  bottles  of  her  Hunyadi  Janos  water,  was 
ted  in  the  Eisner  &  Mendelson  Case.  The  firm  of  Bell,  Pollitz 
>f  which  Nielson  was  a  memb<:'r,  began  to  import  Hungarian 
rater  into  this  country  in  1892,  under  the  name  of  "Hunyadi 
and  to  sell  it  in  bottles  with  labels  closely  resembling  the  red 
e  labels  of  the  complainant.  The  water  was  called  by  that 
I  Hungary,  and  the  importers  used  the  label  because  it  was 
:ed  in  the  minds  of  the  public  with  the  character  and  repnta- 
the  Janos  water,  and  because  its  use  greatly  facilitated  the 
iny  Hunyadi  water,  and  created  for  the  Lajos  water  a.  market 

trouble  or  expense.  The  use  of  this  simulated  label  was 
nal,  and  was  fraudulent  in  its  object  and  in  its  results.  It 
t  appear  in  the  record  when  the  partnership  of  Bell,  Pollitz  & 
dissolved,  and  when  Nielson  took  the  business  upon  himself; 
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but  he  continued  the  use  of  the  label  upon  the  bottles  which  he  sold 
until  after  the  commencement  of  this  suit,  when  he  changed  the  label. 
He  was  notifled  of  the  alleged  infringement  in  October,  1896.  The 
complainant  is  not  chargeable  with  laches  in  not  taking  earlier  meas- 
ures to  suppress  the  defendant's  use  of  the  label.  There  can  he  no 
decree  against  the  use  of  the  name  "Hunyadi."  Let  there  be  an  inte^ 
locutory  decree  for  an  injunction  against  the  infringement  of  the 
complainant's  red  and  blue  label,  and  an  accounting  of  the  damages 
to  the  complainant  arising  from  the  infringements  since  the  defend- 
ant's sole  ownership  of  the  business.  The  question  of  costs  will  be 
reserved  until  final  decree. 


LAMONT  T.  LEBDY  et  al. 

(Circuit  Ck>ort,  D.  Washington,  N.  D.    June  20,  1898.) 

• 

L  Tbadb-Harkb — What  mat  bb  Appropriated— Descriptivb  Terkb. 

"Crystallized  egg,"  being  words  In  common  use,  cannot  be  appropriated 
as  an  exclusive  trade-mark  for  egg  meat  presers'ed  by  secret  process,  and 
put  up  In  cans  and  bottles,  though  they  may  not  Indicate  with  deamen 
or  accuracy  the  character  of  the  goods. 

&  Same— Unfair  CoiiPETiTioir. 

A  bill  for  Infringement  of  a  trade-mark  cannot  be  sustained  as  a  bU 
to  restrain  unfair  competition,  when  H  does  not  allege  that  defendants 
have  attempted  or  Intend  to  practice  any  deceit  for  the  purpose  of  selling 
defendants'  goods  as  the  goods  of  complainant. 

-This  was  a  suit  in  equity  by  Charles  Fred  Lamont  against  John 
D.  Leedy  and  others  for  alleged  infringement  of  a  trade-mark.  The 
cause  was  heard  on  demurrer  to  the  bill. 

Humphries,  Humphrey  &  Bostwick,  for  plaintiff. 
White,  Munday  &  Fulton,  for  defendants. 

HANFORD,  District  Judge.  This  is  a  suit  in  equity  to  restrain 
infringement  of  ah  alleged  trademark,  and  for  an  accounting,  and  to 
recover  damages.  The  bill  of  complaint,  avers  that  the  complainant, 
his  predecessors  and  assignors, areand  have  been  engaged  in  the  bnsi- 
ness  of  preparing  and  selling  an  article  of  food  consisting  of  egg  meat, 
preserved  by  a  secret  process,  and  put  up  in  cans  and  bottles,  hermet- 
ically sealed,  and  have  built  up  an  extensive  and  profitable  trade 
throughout  the  world,  due  in  part  to  the  merit  and  value  of  the  prod- 
uct as  an  article  of  food,  and  in  part  to  extensive  advertising;  that  the 
product  has  been  sold  and  advertised  under  the  name  of  "crystalliBed 
egg,"  that  being  an  arbitrary  term,  designed  and  used  as  a  trade-mark 
by  which  the  article  manufactured  by  the  complainant,  his  predecessors 
and  assignors,  would  be  known  and  recognized  by  consumers  and  the 
public;  that  said  trade-mark  is  printed,  embossed,  and  stamped  upon 
all  labels  and  brands  placed  upon  the  cans,  bottles,  boxes,  and  other 
receptacles  of  the  article  manufactured  and  sold  by  the  complainant, 
and  said  words  "crystallized  egg"  have  also  been  duly  registered  as  a 
trade-mark  by  the  complainant  in  the  United  States  patent  office,  par 
suant  to  the  act  of  congress  providing  for  registering  trade-marka, 
and  in  the  office  of  the  secretary  of  state  of  the  state  of  Washington, 
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t  to  a  statute  of  the  atate  of  Washington,  and  in  the  do- 

of  Canada,  pursuant  to  the  laws  of  Canada.     The  gist  of  the 

nt  against  the  defendants  Is  that  they  are  engaged  in  the 

cture  and  sale  of  a  food  preparation  consisting  of  preserved 

t,  in  cans  and  boxes  labeled  "Leedy's  Perfected  Crystallized 

itending  thereby  to  make  the  public  believe  that  they  have 

d  and  perfected  the  goods  sold  by  the  complainant,  in  order 

an  advantage  and  reap  profits  from  the  advertising  and  busi- 

)ntatipn  of  the  complainant,  and  to  attract  the  attention  of 

^rs  and  the  public  from  the  complainant's  business  to  their 

iness.    The  bill  contains  no  averment  that  the  defendants  are 

>  will  use  labels,  brands,  or  stamps  in  imitation  of  the  labels, 

or  stamps  placed  upon  complainant's  goods,  or  that  they 

javoring  to  palm  off  upon  the  public  their  own  goods  as  the  ....^ 

lannfactured  by  the  complainant     The  wrong  complained  of  ^ 

entirely  in  the  use  of  the  words  "crystallized  egg"  as  descrip-  ^mi 

he  goods  manufdctured  and  offered  for  sale  by  the  defendants.  »3^ 

jndants  have  demurred  to  the  bill,  and  in  the  argument  upon  Sz"" 

lurrer  they  dispute  the  right  of  the  complainant  to  appropri-  2f  ^ 

is  exclusive  use  the  words  "crystallized  egg"  as  a  trade-mark.  !IIO 

rds  "crystallized  egg"  may  not  be  well  chosen  to  indicate  d7 

;amess  or  accuracy  the  character  of  the  goods  sold  under  _««> 

me,  but  they  are  suggestive  of  its  general  nature  and  charac-  j5S»» 

they  do  not.  even  in  the  remotest  way,  serve  to  identify  the  '  "SSH 

orshlp  or  origin  of  the  product.     Being  words  of  common  ««... 

eral  use,  they  cannot  be  fairly  appropriated  to  the  exclusive  ^— • 

be  complainant  as  a  trade-mark.     The  rules  which  must  gov-  r-i*^ 

eciding  the  question  raised  by  the  demurrer  are  given  in  the  --i-i 

8  of  the  supreme  court  of  the  United  States  in  the  cases  of  s:," 

iHs  India  Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  '^''*' 

8-604,  9  Sup.  Ct.  166,  and  Mill  Co.  v.  Alcorn,  150  U.  S.  460-  .-^■•;! 

Sup.  Ct.  151.     In  the  latter  case  the  opinion  by  Mr.  Justice  —■ '<i. 

states  the  following  as  propositions  established  and  settled 
rior  decisions  of  the  supreme  court,  viz. : 

lat  to  acquire  tbe  right  to  the  exclnslve  use  of  a  name,  device,  or 
8  a  trade-mark  It  mnst  appear  that  It  was  adopted  tor  tbe  purpose 
fylng  the  origin  or  ownership  of  the  article  to  which  It  Is  attached, 
nch  trade-mark  most  point  distinctively,  either  by  Itself  or  by  asso- 
0  the  origin,  manufacture,  or  ownership  of  tbe  article  on  which  it  Is 
It  must  be  designed,  as  its  primary  object  and  purpose,  to  indicate 
r  or  producer  of  the  commodity,  and  to  distinguish  It  from  like  articles 
tured  by  others.  (2)  That  If  the  device,  mark,  or  symbol  was  adopted 
upon  the  article  for  the  purpose  of  identifying  its  class,  grade,  style, 
7,  or  for  any  purpose  other  than  a  reference  to  or  indication  of  its 
p,  it  cannot  be  sustained  as  a  valid  trade-mark.  (3)  That  the  ex- 
ight  to  the  use  of  tbe  mark  or  device  claimed  as  a  trade-mark  is 
on  priority  of  appropriation:  that  Is  to  say,  the  claimant  of  the  trade- 
ist  have  been  the  first  to  use  or  employ  the  same  on  like  articles, of 
in.  (4)  Sncb  trade-mark  cannot  cousist  of  words  in  common  use  as 
ng  locality,  section,  or  region  of  country." 

lill  in  this  case  cannot  be  sustained  on  the  ground  that  a 
Tade-mark  has  been  infringed.  The  right  to  use  a  trade- 
ill  not  protect  a  monopoly  of  the  trade  in  evaporated  eggs. 
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The  bill  is  also  insufficient  to  entitle  the  complainant  to  relief  on 
the  ground  that  the  defendants  have  injured  or  intend  to  injure 
them  by  deceitfully  misrepresenting  and  marketing  their  product  as 
the  product  sold  by  the  complainant  under  the  name  of  "crystallized 
egg,"  for  the  reason  that  it  is  not  shown  that  the  defendants  hare 
attempted  to  or  intend  to  practice  such  decdt;  on  the  contrary,  the 
bill  plainly  charges  that  the  defendants  are  trying  to  divert  pnblio 
attention  from  the  complainant's  goods  to  their  own  production. 
In  the  case  of  Goodyear's  India  Rubber  Glove  Mfg.  C5o.  v.  Goodyear 
Rubber  Co.,  in  the  opinion  of  the  court  by  Mr.  Justice  Field  it  was 
said  that: 

"The  case  at  bar  cannot  be  sustained  as  one  to  restrain  unfair  trade.  Belief 
tn  such  cases  is  granted  only  where  the  defendant,  by  bis  marks,  signs,  labels, 
or  in  other  ways,  represents  to  the  public  that  the  goods  sold  by  hini  are  those 
manufactured  or  produced  by  the  plaintiff,  thus  palming  off  his  goods  for 
those  of  a  different  manufacture,  to  the  Injury  of  the  plaintiff.  McLean  v. 
Fleming,  96  U.  S.  245;  Sawyer  v.  Horn,  4  Hughes,  239,  1  Fed.  24;  Perry  t. 
Tmefltt,  6  Beav.  C6;  Croft  v.  Day,  7  Beav.  84.  There  is  no  proof  of  any 
attempt  of  the  defendant  to  represent  the  goods  manufactured  and  sold  by  Iilm 
as  those  manufactured  and  sold  by  the  plaintiff;  but,  on  the  contrary,  the 
record  shows  a  persistent  effort  on  its  part  to  call  the  attention  of  the  pnbllc 
to  its  own  manufactured  goods,  and  the  places  where  they  are  to  b«  bad,  and 
that  it  has  no  connection  with  the  plaintiff." 

Demurrer  sustained. 


BBODEK  et  al.  ▼.  ZENO  MAUVAIS  MUSIC  CO. 

(Circuit  Court,  N.  D.  California.    June  1,  1898.) 

No.  12,193. 

1.   COPTBIOHT— PeIORITT— EviDKHCB. 

On  conflicting  evidence,  helfl,  that  Bert  A.  Williams  was  the  original 
composer  of  the  copyrighted  song  "Dora  Dean,"  and  that  Charles  Sidney 
O'Brien,  in  pretending  to  compose  the  melody  of  the  song  "Ma  Angellne," 
which  was  copyrighted  by  him,  pirated  the  melody  of  the  song  "Dora 
Dean." 

8.    SAMB — COPTRIOHTABLK  WOBDB— lUKORAIi   CHARACTER. 

Musical  compositions  of  immoral  character  cannot  be  protected  by  copy- 
right; but  where  a  copyright  Is  held  invalid  because  of  the  use  of  a  word 
of  immoral  significance  the  owners  thereof  may  republish  the  song,  omit- 
ting the  objectionable  matter,  and  obtain  a.  valid  copyright  therefor. 
8.  Same — RBSTRAimiia  Ordsr— Damages. 

A  defendant,  who  is  shown  to  hare  pirated  a  song  from  complainant. 
Is  not  entitled  to  damages  occasioned  to  him  by  a  restraining  order,  though 
the  court  dissolves  such  order  because  of  the  Invalidity  of  complainant's 
copyright 

H.  C.  Dibble,  for  complainants 
H.  R.  Wiley,  for  defendant 

MORROW,  Circuit  Judge.  This  is  a  suit  for  infringement  of  the 
copyright  to  a  song  entitled  "Dora  Dean,"  alleged  to  have  been  com- 
posed by  Bert  A.  Williams,  who  sold  all  his  right,  title,  and  interest 
in  and  to  the  same  to  the  complainants.  It  is  claimed  that  the  song 
"Ma  Angellne,"  alleged  to  have  been  composed  by  Charles  Sidney 
O'Brien,  and  by  him  sold  to  the  defendant  company,  was  pirated, 
from  the  song  "Dora  Dean."     On  the  other  hand,  the  defendant,  in 
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and  bjr  its  answer  and  cross  bill,  claims  that  the  aong  "Dora  Dean" 
was  pirated  from  the  aong  "Ma  Angeline."  Both  of  the  songs  are 
colored  melodies,  and  both  of  the  alleged  composers  of  "Dora  Dean" 
and  "Ma  Aageline,"  respectively,  are  colored  gentlemen.  It  is  con- 
ceded that  the  melody  of  the  two  songs  is  substantially  the  same. 
Charles  Sidney  O'Brien,  the  alleged  composer  of  "Ma  Angeline,"  se- 
cured, a  copyright  for  his  song  on  February  6,  1896,  while  Bert  A. 
Williams,  the  alleged  composer  of  "Dora  Dean,"  secured  a  copyright 
for  his  song  on  February  10,  1896,  or  only  four  days  after  O'Brien 
got  his  copyright.  Each  of  these  alleged  composers  charges  the 
other  with  having  pirated  the  melody,  merely  changing  the  title  and 
words.  The  important  question  to  be  determined,  therefore,  is, 
which  of  these  two  alleged  composers  first  composed  his  song.  A 
second  question  also  arises  in  this  ca^,  and  that  is  whether  the  use 
of  the  word  "hottest"  in  the  song  "Dora  Dean"  as  first  published  has 
the  effect  of  rendering  the  song  obscene  and  vulgar,  and  thereby  of  ex- 
cluding it  from  the  class  of  compositions  that  may  be  copyrighted. 
The  evidence  is  of  a  voluminous  and  conflicting  character.  The 
case  must  be  determined  largely  upon  the  credibility  of  the  witnesses 
adduced  for  each  side,  and  upon  the  inherent  probabilities  and  im- 
probabilities of  their  stories.  The  case  as  made  out  by  the  com- 
plainants is  this:  Bert  A.  Williams  first  conceived  the  idea  of  the 
song  "Dora  Dean"  on  or  about  the  latter  part  of  July,  1895,  in  San 
Francisco.  In  August  following,  Williams,  being  a  vaudeville  artist, 
was  employed  by  the  proprietors  of  a  vaudeville  resort  in  San  Fran- 
cisco, called  the  "Midway  Plaisance,"  to.  do  a  performance  on  the 
stage,  and  play  in  a  caf6  afterwards.  It  appears  that  he  played  the 
piano  and  bis  partner  did  the  singing.  During  the  course  of  his  em- 
ploymoit  there,  he  worked  out  and  composed  the  song  "Dora  Dean." 
It  further  appears  that  Charles  Sidney  O'Brien,  the  alleged  composer 
of  the  song  "Ma  Angeline,"  frequented  the  resort  at  which  Williams 
was  then  employed,  where  he  occasionally  rendered  services  to  the 
management  by  assisting  in  songs  and  such  like  work.  He  played 
the  banjo  and  sang.  He  and  Williams  became  acquainted  with  each 
other.  According  to  Williams,  O'Brien  first  heard  the  melody  of 
"Dora  Dean"  while  the  former  was  working  out  and  practicing  the 
song,  and  singing  the  same  in  the  presence  of  the  attaches  and  fre- 
quenters of  the  resort.  Williams  testified  that  O'Brien  came  to  him, 
and  asked  him  to  teach  him  the  song,  representing  that  he  was  going 
out  with  a  minstrel  troupe,  and  that  he  wanted  something  that  no- 
body else  had,  and  that  he  (Williams)  complied  with  his  request,  and 
taught  him  the  song.  The  testimony  of  Williams  is  corroborated  in 
several  respects  by  a  number  of  witnesses  who  testified  that  they 
first  heard  Williams  compose  and  rehearse  the  song  "Dora  Dean," 
and  that  Williams  frequently  sang  it  to  them  to  obtain  their  opinion. 
Furthermore,  Williams  was  corroborated  as  to  the  fact  that  O'Brien 
had  frequented  the  resort  where  Williams  had  been  employed,  and 
where  he  had  composed  and  practiced  the  song.  The  testimony  and 
evidence  on  behalf  of  the  complainant  also^shows,  without  entering 
into  detail,  that  on  August  30,  1895,  George  W.  Hetzel,  a  musician 
and  arranger  of  music,  took  down  the  melody  of  "Dora  Dean"  from 
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Williams,  who  had  completed  the  song  some  time  previous.  On 
September  30,  1895,  Hetzel  received  the  words  of  the  song  from  Wil- 
liams. The  draft  of  the  song,  in  the  handwriting  of  Williams,  was 
introdaced  in  evidence.  On  November  24,  1895,  Hetzel  had  com- 
pleted the  piano  arrangement  for  publication,  and  on  November  SOtb 
ensuing  a  copy  was  delivered  to  the  printer.  On  December  10,  1895, 
the  proof  was  read  and  revised,  and  a  copy  given  to  the  complainants. 
On  December  13,  1895,  the  stereotyped  plates  of  the  song  were  deliv- 
ered to  the  complainants,  and,  on  December  14,  1895,  the  plates  were 
given  to  the  H.  S.  Crocker  Company  to  do  the  presswork.  A  delay 
then  occurred  in  securing  the  copyright,  owing  to  the  fact  that  Wil- 
liams desired  to  have  the  song  introduced  to  the  public  by  two  noted 
vaudeville  artists,  and  desired  to  print  their  pictures  on  the  title 
page.  The  time  consumed  in  communicating  with  them  and  in 
obtaining  their  permission  caused  the  delay  in  getting  the  song  out 
On  January  21,  1896,  the  complainants  gave  their  order  to  the  H.  8. 
Crocker  Company  to  print  the  song,  and  it  was  finally  brought  out 
on  February  4,  1896.  On  that  day,  the  title  page  of  the  song  was 
sent  from  San  Francisco  to  the  librarian  of  congress  to  be  copy- 
righted, and  was  deposited  in  the  latter's  ofBce  on  February  10,  lffl6. 
A  copyright  was  thereafter  duly  issued  to  the  complainants.  It  is  to 
be  noted  that  the  song  "Ma  Angeline,"  alleged  to  have  been  composed 
by  O'Brien,  and  owned  by  the  defendant  comptmy,  was  issued  for 
public  sale  on  the  same  day  in  San  Francisco  that  the  song  of  com- 
plainants was,  viz.  February  4,  1896. 

The  case  presented  by  the  defendant  company  in  support  of  its  de- 
fense that  O'Brien  did  not  pirate  from  Williams'  song,  "Dora  Dean." 
but  that,  on  the  contrary,  Williams  pirated  from  O'Brien's  song,  "^la 
Angeline,"  is  briefly  as  follows:  O'Brien  testified  that  he  was  a 
singer  and  comedian ;  that  he  first  conceived  the  idea  of  the  melody 
of  "Ma  Angeline"  in  1887,  while  in  Liverpool;  that  he  sang  the 
melody,  with  some  of  the  words,  at  various  places  and  times  in  San 
Francisco  prior  to  the  time  of  the  song's  publication,  and  previous  to 
the  composition  of  the  song  "Dora  Dean"  by  Williams;  that  the 
song,  as  originally  written  by  him,  contained  the  name  "Ma  Ange- 
line"; that  in  singing  said  song  he  would  change  the  name  from  "Ma 
Angeline"  to  "Dora  Dean,"  "Josephine,"  or  "Seraphine,"  as  his  fancy 
dictated;  that  during  the  entire  time  of  the  Midwinter  Fair  held  in 
San  Francisco  the  first  half  of  1894,  he  was  employed  and  sang  at 
various  concessions  at  the  Fair  called  "The  Palace  of  Black  Art" 
"Cooney  Island  Lunch  Counter,"  and  "The  49  Mining  Camp";  that, 
during  the  greater  part  of  the  time  he  was  so  employed  he  was  as- 
sisted in  singing  by  one  Frederick  H.  Worth  and  one  Isaac  Long; 
that  the  song  "Ma  Angeline"  was  sung  by  them  frequently  daring 
the  said  Fair;  that  he  knows  Bert  A.  Williams,  and  that  Williams 
often  came  to  his  (O'Brien's)  place  of  business,  and  heard  him  sing 
the  song  "Ma  Angeline" ;  that  he  sold  the  song  to  the  Zeno  Haavais 
Music  Company,  the  defendant,  on  January  30,  1896,  for  five  dollars. 
It  further  appears  from  the  evidence  introduced  on  behalf  of  the  de- 
fendant that  the  melody  of  the  song  "Ma  Angeline"  was  taken  down 
by  one  Donigan,  otherwise  known  as  Lee  JiDhnsoB,  a  mnslcian  and  aolo 
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curnetist  Donigan  negotiated  the  sale  from  O'Brien  to  the  defend- 
ant, and  receives  a  royalty  upon  the  sale  of  the  song.  He  secured,  on 
January  31, 1396,  the  services  of  Charles- H.  Reed,  a  musician,  to  ar- 
range the  music  for  the  piano,  and  to  make  a  proper  arrangement  of 
the  song.  This  work  appears  to  have  been  despatphed  without  delay, 
for  the  song  was  placed  in  the  hands  of  the  printer  the  same  or  the 
next  day,  and  on  February  i,  1896,  as  stated,  the  song  "Ma  Angeline"' 
came  out  simultaneously  with  that  of  "Dora  Dean."  The  title  page 
of  "Ma  Angeline"  had,  however,  be«n  sent  to  Washington  on  February 
1,  1896,  some  four  days  before  that  of  "Dora  Dean"  was  forwarded. 
Many  witnesses  were  called  for  the  defendant,  who  testified  that  they 
had  heard  O'Brien  sing  "Ma  Angeline"  at  the  various  places  and  times 
testified  to  by  him  before  the  song  "Dora  Dean"  was  produced;  nota- 
bly at  the  Midwinter  Fair  held  in  San  Francisco  the  first  part  of  1894. 
In  rebuttal,  the  complainants  introduced  witnesses  who  testified  with 
equal  positiveness  that  th^  had  never  heard  the  song  "Ma  Angeline'' 
sung  at  the  Midwinter  Fair,  and  that,  if  such  a  song  or  melody  had 
been  sung,  they  were  in  a  position  to  know  that  fact,  and  would  have 
noticed  it. 

It  is  obvious,  from  this  brief  statement  of  the  case  as  presented 
pro  and  con,  that  the  issue  of  piracy  must  be  determined  upon  the 
veracity  and  credibility  of  the  witnesses.  It  would  serve  no  nsdul  pur- 
pose to  analyze  the  testimony,  and  make  comparisons,  which  would 
necessarily  involve  much  detail ;  but  upon  the  whole  of  the  case  I  am 
compelled  to  accept  the  testimony  and  evidence  adduced  by  the  com- 
plainants as  the  more  reliable  and  trnstwOTthy.  I  am  satisfied  that 
Williams  first  conceived  the  melody,  which  is  common. to  both  of  the 
songs  "Dora  Dean"  and  "Ma  Angeline,"  and  that  O'Brien  pirated  the 
same,  merdy  changing  the  title  and  words.  The  evidence  shows 
very  clearly,  to  my  mind,  that  Williams,  by  reason  of  his  musical 
proficiency  and  education,  was  far  more  competent  and  more  likely 
to  produce  a  song  than  O'Brien.  Williams  appears  to  be  regarded 
as  a  very  clever  vaudeville  artist,  whereas  the  evidence  does  not  war- 
rant the  belief  that  O'Brien  is  anything  more  than  a  street  or  saloon 
negro  minstrel.  It  appeared  afiOrmatively  from  O'Brien's  own  ad- 
missions that  he  played  the  banjo  and  sang  negro  songs  in  saloons 
and  such  like  resorts,  passing  around  the  hat  for  his  livelihood.  Fur- 
thermore, it  is  extremely  singular  that  a  song  whose  melody  proved 
to  be  as  popular  as  "Ma  Angeline"  has  shown  itself  to  be,  should  have 
been  sung  by  O'Brien  from  1887,  when  he  testifies  he  first  conceived 
the  melody,  to  1896,  when  it  was  first  publicly  produced  and  sold  in 
San  Francisco,  without  it  having  been  noticed  more  generally  than 
is  testified  to  by  the  score  or  so  of  witnesses  who  appeared*  in  behalf 
of  the  defendant.  It  is  strange  that,  if  it  be  true  that  O'Brien  and 
two  others  sang  the  song  at  the  Midwinter  Fair,  which  lasted  for  sev- 
eral months,  and  at  other  resorts  in  San  Francisco,  it  did  not  attain 
any  appreciable  degree  of  popularity  until  its  production,  simaltane- , 
ously  with  the  song  "Dora  Dean,"  in  the  early  part  of  1896,  at  San 
Francisco.  Kor  does  the  evidence  on  behalf  of  the  defendant  satis- 
factorily explain  why  it  was,  if  the  melody  of  the  song  "Ma  Angeline" 
was  M  catchy  and  well  received  by  those  who  heard  it»  that  Q'Btien 
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never  secured  a  copyright  for  the  same  antil  the  early  part  of  the 
year  1896,  when  he  had  h^ird  Williams  aing  the  melody  of  "Dora 
Dean,"  and  it  appears,  by  the  evidence  presented  on  bdialf  of  the 
complainants,  after  he  had  actaally  sung  not  only  the  melody,  bat 
the  words,  of  the  song  "Dora  Dean"  at  the  Alcazar  Theater  in  San 
Francisco.  This  evidence  tends  to  show  very  strongly  that  OTBrieo 
had  heard,  and  was  very  familiar  with,  the  song  "Dora  Dean." 
finally,  when  it  was  determined  by  O'Brien,  one  Donigan,  also  known 
as  Lee  Johnson,  and  the  defendant  company,  which  bought  the  song 
through  the  mediation  of  Donigan,  to  write,  publish,  and  copyright 
the  song,  matters  were  so  rushed  that  a  copyright  for  the  song  was 
obtained  just  four  days  before  that  for  the  song  "Dora  Dean"  waa 
secured,  and  both  songs  appeared  for  sale  in  San  Francisco  rai 
the  same  day,  as  already  stated.  Such  anomalous  and  peculiar 
state  of  facts  certainly  invites  suspicion,  and  tends  to  cast  discredit 
on  the  contention,  so  earnestly  pressed  by  counsel  for  defendant, 
that  O'Brien  was  the  original  composer  of  the  melody  common  to 
both  "Dora  Dean"  and  "Ma  Angeline."  But  it  is  needless  to  enter 
into  the  several  inconsistencies  and  incongruities  which  a  careful 
analysis  of  the  case  presented  on  behalf  of  the  defendant  would  show. 
It  is  my  belief  that  the  complainants  have  established  their  case  by 
a  reasonable  preponderance  of  evidence;  that  Williams  was  the  orig- 
inal composer  of  the  melody  of  the  song  "Dora  Dean";  and  tiiat 
O'Brien,  in  pretending  to  compose  the  melody  of  the  song  "Ma  An- 
geline,"  pirated  the  melody  of  the  song  "Dora  Dean."  So  far  as 
the  melody  of  the  songs  is  concerned,  therefore,  the  complainants 
have  established  a  better  right  to  the  copyright  than  the  defend- 
ant. , 

Another  question  arises,  however,  and  that  is  as  to  whether  the 
comfdainants  are  entitled  to  a  copyright  in  view  of  the  fact  that 
the  word  "hottest"  in  the  verse,  "She's  the  hottest  thing  you  ever 
seen,"  is  used  by  Williams  in  his  song  "Dora  Dean."  In  other 
words,  the  question  arises  whether  the  use  at  the  word  "hottest"  in 
the  connection  referred  to  renders  the  song  morally  objectionaUe, 
musical  compositions  of  an  immoral  character  not  being  protected 
by  copyright.  Lawrence  v.  Smith,  Jac.  471;  Walcot  v.  Walker,  7 
Ves.  1;  Martinetti  v.  Maguire,  1  Abb.  (D.  S.)  356,  Fed.  Cas.  No.  9,173; 
Shook  V.  Daly,  49  How.  Prac.  366,  368;  Drone,  Oopyr.  181;  7  Am.  & 
Eng.  Enc.  Law  (2d.  Ed.)  688.  The  original  restraining  order  was 
discharged,  and  a  motion  for  a  preliminary  injunction  denied  by 
my  predecessor,  now  Mr.  Justice  McKenna,  on  the  ground  that  the 
word  "hottest,"  as  used  in  song  "Dora  Dean,"  was  an  indecent  and 
obscene  expression.  Since  that  ruling  additional  testimony  has 
been  presented  on  both  aides.  That  introduced  on  behalf  of  the 
complainants  is  to  the  effect  that  the  word  "hottest,"  as  used  in  the 
song  "Dora  Dean,"  and  as  understood  by  colored  people,  has  no 
.  obscene  or  vulgar  meaning,  but  simply  means  "great,"  "grand,"  "bril- 
liant," or,  a»  one  of  the  witnesses  stated,  it  means,  with  colored 
people,  the  same  as  the  expression,  "She's  out  of  sight,"  does  with 
some  white  people.  On  the  other  hand,  the  witnesses  for  the  defend- 
ant testify  that  the  word  'Qiottest,"  as  used  in  the  song  "Dora  Dean," 
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is  obscene  and  vulgar.  Wliile  it  cannot  be  said  that  the  word 
"hottest,"  as  used  in  its  ordinary  sense,  is  vulgar  per  se,  yet  in  its 
colloquial  or  vernacular  meaning,  as  applied  to  a  woman,  it  is  ob- 
viously different  The  word  "hot,"  as  defined  in  Webster's  Un- 
abridged Dictionary,  means,  among  other  things,  "lustful,  lewd,  lecher- 
ous." As  used  in  the  song  "Dora  Dean,"  it  is  used  in  its  superlative 
sense,  and  is  applied  to  a  female.  It  is  difficult  to  escape  the  con- 
clusion that  the  word  "hottest,"  as  need  in  the  song  "Dora  Dean," 
has  an  immoral  signification.  Several  songs  were  introduced  in 
evidence  by  the  complainants  which  appear  to  have  been  copyrighted, 
and  which  contain  such  words  and  expressions  as  "hot  stuff,"  "hot," 
"warmest,"  "red  hot  coon,"  and  other  similar  words  and  phrases,  and 
it  is  argued  that  the  use  of  the  word  "hottest"  in  the  song  "Dora 
Dean"  is  no  more  objectionable  than  the  words  above  referred  to 
in  the  songs  introduced  in  evidence.  It  is  to  be  observed  that  some 
of  these  expressions  also  referred  to  women.  But  the  fact  that 
such  words  and  expressions  may  be  found  in  other  songs  which  have 
been  copyrighted  does  not  justilfy  the  court  in  upholding  the  use  of 
tlie  word  "hottest"  in  the  context  in  which  it  is  used  in  the  song  in- 
volved in  the  case  at  bar.  Nor  can  the  contention  that  the  word 
"hottest"  is  immaterial  be  upheld.  The  word  is  given  a  prominent 
part  in  the  chorus,  and  is  printed  on  the  title  page  in  the  refrain,  "The 
Hottest  Thing  You  Ever  Seen."  It  therefore  can  hardly  be  regarded 
as  an  immaterial  word  when  it  appears  to  give  character  to  the  whole 
composition.  I  am  of  the  opinion  that  the  word  "hottest,"  as  used  in 
the  chorus  of  song  "Dora  Dean,"  has  an  indelicate  and  vulgar  mean- 
ing, and  that  for  that  reason  the  song  cannot  be  protected  by  copy- 
right This  decision  will,  however,  not  prevent  the  complainants 
from  republishing  their  song,  and,  by  omitting  the  objectionable 
word,  thus  to  secure  a  valid  copyright  therrfor.  In  fact,  it  appeared 
in  evidence  that  the  complainants  had  since  been  publishing  the  song 
"Dora  Dean"  in  this  form.  It  results  from  what  has  been  said  that, 
while  the  complainants  are  undoubtedly  entitled  to  a  copyright  for 
the  melody  of  the  song  "Dora  Dean,"  yet  they  are  not  entitled  to  a 
copyright  of  the  song  with  the  objectionable  word  in  the  composition. 
The  bill  will  therefore  have  to  be  dismissed.  The  cross  bill  will  also 
be  dismissed. 

The  defendant  claims  that  it  is  entitled  to  be  reimbursed  for  such 
damages  as  it  suffered  by  reason  of  the  restraining  order  which  pre- 
vented it,  for  a  time,  from  selling  the  song  "Ma  Angelina"  This 
order  was  discharged,  aa  previously  stated,  on  the  ground  that  the 
song  "Dora  Dean"  was  not  entitled  to  the  protection  of  a  copyright 
because  of  the  objectionable  word  referred  to.  The  defendant  there- 
fore contends  that  it  had  a  right  to  sell  its  song  "Ma  Angeline."  But, 
whatever  claim  for  damages  by  reason  of  the  restraining  order  the 
defendant  may  have  had,  it  is  certainly  defeated  by  the  fact,  estab- 
lished by  a  fair  preponderance  of  evidence,  that  O'Brien  pirated  thr- 
melody  of  the  song  "Dora  Dean"  in  pretending  to  compose  the  song 
"Ma  Angeline." 

An  oi^er  will  be  entered  dismissing  both  the  bill  and  cross  bill,  and 
that  each  party  pay  its  own  costs. 
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A.  B.  DICK  CO.  ▼.  HBNRY. 

(Olrcmt  Conrt,  &  D.  New  Tork.    Jnly  6, 1898.) 

IimmcnoRB  in  Patent  Cases— Violation— Ponishmbnt. 

A  defendant  knowingly  violating  an  injunction  is  not  to  be  excused  from 
punishment  on  the  ground  that  the  few  dollars  to  be  earned  by  selling  the 
infringing  article  constituted  too  strong  a  temptation  to  be  resisted;  his 
circumstances  being  such  that  he  finds  it  diflScult  to  make  a  llTlng. 

This  was  a  suit  in  equity  by  the  A.  B.  Dick  Company  against 
Sidney  Henry  for  infringement  of  a  patent.  The  cause  was  heard  on 
motion  to  punish  the  defendant  for  contempt  in  disobeying  a  decree 
for  perpetual  injunction. 

Richai'd  N.  Dyer,  for  complaiDant. 
Sidney  Henry,  per  se. 

LAGOMBE,  Circuit  Judge.  This  is  a  peculiarly  disagreeable  mo- 
tion to  deal  with,  as,  indeed,  are  all  such  where  defendants  do  not 
appear  by  counsel,  and  appeal  to  the  mercy  of  the  court  with  some 
pitiable  story  of  necessity.  It  seems  necessary,  however,  to  vindicate 
the  process  of  the  court,  since  violation  of  its  injunction  seems  to  be 
growing  more  frequent  The  defendant  once  before  violated  this 
same  injunction,  and,  upon  being  brought  up  upon  proceedings  to 
punish  for  contempt,  appeared  without  counsel,  and  represented  that 
he  supposed  some  decision  in  another  cause  concerning  the  same  pat- 
ent left  him  free  to  infringe.  His  ignorance  of  the  law  was  taken 
as  an  excuse.  He  was  cautioned,  and  sentence  suspended.  Now  it 
appears  that  he  has  again,  and  this  time  knowingly,  infringed.  EUs 
only  excuse  is  that  the  few  dollars  to  be  earned  by  selling  the  in- 
fringing article  were  too  strong  a  temptation  to  be  resisted;  his 
circumstances  being  such  that  he  finds  it  difflcnlt  to  make  a  living. 
Of  course,  this  is  no  excuse;  and,  unless  the  obligatitm  of  its  decrees 
is  enforced,  the  court  itself  will  soon  be  in  contempt  Complainants 
are  as  much  entitled  to  consideration  as  are  defendants,  even  though 
the  complainant  be — as  defendant  here  urges  in  excuse  for  bis  con- 
duct— a  corporation.  Consideration,  however,  will  be  given  to  the 
defendant's  distressful  condition  in  this  particular  case, — a  measure 
of  consideration  which  is  not  to  be  taken  as  a  precedent.  Indeed, 
where  a  copy  of  this  opinion  is  served  with  the  writ  of  injunction  in 
future  cases,  complainant,  in  the  event  of  subsequent  violation,  will 
be  in  a  position  to  urge  that  individuals  thus  disobeying  be  fined 
and  imprisoned  to  the  full  extent  allowed.  Let  a  warrant  issoe  com- 
mitting defendant  for  two  days. 
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THOMPSON  et  aL  t.  N.  T.  BUSHNELL  CO. 

(Gircait  Court,  D.  Connecticut     June  23,  1898.) 

Patkntb— Prkliminakt  Injdrction— Saws. 

The  Fowler  patent.  No.  328,019,  for  a  saw  to  cut  metal,  with  a  tougtt 
pliable  steel  blade,  bighly  tempered  as  to  Its  teetb  only,  held  valid  and  In- 
fringed. 

This  was  a  suit  in  equity  by  Henry  Q.  Thompson  and  others  against 
the  N.  T.  Bushnell  Company  for  alleged  infringement  of  letters  pat- 
ent No.  328,019,  issued  October  13, 1885,  to  complainants  as  assignees 
of  the  inventor,  Thaddeus  Fowler. 

John  K.  Beach,  for  complainant 
Pbillipp,  Phelps  &  Sawyer,  for  defendant 

TOWNSEKD,  District  Judge.  The  parties  herein  are  practically 
the  same  as  in  Thompson  v.  Jennings,  21  C.  C.  A.  486,  75  Fed.  572. 
In  said  action  the  decision  of  the  circuit  court  which  dismissed  the 
bill  was  afiBrmed  by  the  circuit  court  of  appeals.  The  circuit  court  in 
its  opinion  held  that  the  patent  was  valid,  but  that  the  defendant  did 
not  infringe.  The  circuit  court  of  appeals  held  that,  "unless  the  pat- 
ent in  suit  can  be  limited  so  as  to  cover  only  a  band  saw  or  a  hack 
saw,  there  appears  to  be  no  escape  from  the  conclusions  expressed 
in  the  opinion  of  Judge  Lacombe  in  the  court  below.  It  cannot  be  thus 
limited,  in  view  of  its  unequivocal  language."  In  accordance  with 
this  suggestion,  complainant  flled  a  disclaimer  so  as  "to  include  only 
hack  saws  and  band  saws."  The  issues  herein  relate  to  certain  hack 
saws  sold  by  defendant.  I  am  satisfied,  from  the  expert  testimony  and 
from  demonstrations  at  the  hearing  and  upon  practical  tests  with 
said  exhibits,  that  many  of  these  saws  unquestionably  infringe  the 
patent  as  construed  by  Judge  Lacombe.  "They  are  either  hardened 
to  the  base  line  of  the  teeth,  or  so  near  it  that  the  variance  from  the 
distinctive  fractional  tempering  of  the*  patent  was  trivial."  It  is  im- 
material that  defendant  claims  said  infringement  is  accidental.  If, 
as  it  now  contends,  the  saw  of  the  patent  in  suit  is  impracticable,  and 
the  flexibility  which  results  from  the  invention  of  the  patent  in  suit 
is  a  disadvantage,  the  defendant  will  not  suffer  from  the  effect  of  an 
injunction  which  will  operate  to  prevent  its  making  such  defective 
saws  in  the  future,  accidentally  or  otherwise.  It  is  unnecessary  now 
to  discuss  the  elaborate  and  ingenious  arguments  of  counsel  as  to 
the  effect  of  the  former  judgment  or  of  said  disclaimer.  The  new  evi- 
dence of  alleged  prior  use  is  not  only  discredited  by  the  failure  to 
produce  exhibits  and  by  its  antiquity  and  indeSniteness,  but  because 
it  falls  to  show  that  by  these  uses  the  new  results  of  the  new  invention 
of  the  patient  in  suit  were  produced.  Let  a  decree  be  entered  for  an 
injunction  and  an  accounting. 
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UNION  RT.  CO.  et  al.  ▼.  SPRAOUE  EliBOTRIO  RAIL  WAT  &  MOTOR  CO. 

(Clrcnit  Court  of  Appeals,  Second  Circuit    May  17, 1898.) 

No.  108. 

1.  PaTBHTS— IllTRINaKKBlfT— BUOTRTO  RaILWAT  HoTOBS. 

In  a  patent  for  an  electric  railway  motor,  a  claim  deacriblng  tbe  Add 
magnet  of  the  motor  as  "sleeved  upon  an  axle"  of  the  vehicle  at  one  end 
Is  infringed  by  a  construction  In  which  flexible  eztenslons  from  tbe  field 
magnet  are  jonrnaled  upon  the  axle.     . 

t>  SAMB — CONSTKDCTION  OF  CLAIMS. 

In  a  claim  for  the  combination  with  a  wheeled  Tehlcle  of  an  electro- 
dynamic  motor  flexibly  supported  from  such  vehicle,  "and  centered  upon 
the  driving  axle  thereof,"  the  use  of  the  word  "centered"  does  not  require 
a  perfectly  rigid  union  of  axle  and  motor,  but  only  that  tbe  center  of  move- 
ment of  the  motor  shall  always  be  the  car  axle. 
H  Bahb. 

The  Sprague  patent,  No.  324392,  for  an  Improved  electric  railway  motor, 
covers,  not  a  pioneer  or  broad  invention,  bat  a  clearly-defined  one,  tbe  gist 
of  which  consists  in-  the  utilization  of  the  frame  of  the  motor  Itself  with 
the  necessary  extension,  and  the  centering  of  the  motor  on  the  driven  axle 
by  extension  pieces  from  the  field  magnet  at  one  end,  and  In  Its  flexible 
suspension,  at  the  other  end,  to  the  car  track,  the  armature  being  carried 
rigidly  by  the  field  magnet  Claims  2  and  6  of  this  patent  are  infringed 
by  a  motor  made  in  accordance  witb  the  Short  patent,  No.  546,660,  and 
claim  0  is  not  infringed. 

This  appeal  is  from  a  decree  of  the  circait  coort  for  the  Botithern 
district  of  New  York,  which  adjudged  that  the  defendants  had  in- 
fringed claims  2,  6,  and  9  of  letters  patent  No.  324,892,  dated  Angnst 
25,  1885,  and  issued  to  Frank  J.  Sprague,  for  an  improved  electrio 
railway  motor.  84  Fed.  641.  The  defendants'  motor  is  made  in  ac- 
cordance with  letters  patent  No.  546,560,  dated  September  17,  1895, 
and  issued  to  Sidney  H.  Short 

The  three  claims  which  the  circuit  court  found  to  have  been  in- 
fringed are  as  follows: 

"(2)  The  combination  of  a  wheeled  vehicle  and  an  electro-dynamic  motor 
mounted  upon  and  propelling  the  same,  the  field  magnet  of  said  motor  being 
sleeved  upon  an  axle  of  the  vehicle  at  one  end,  and  supported  by  fiexible  con- 
nections from  the  body  of  the  vehicle  at  the  other  end,  substantially  as  set 
forth." 

"(6)  The  combination,  with  a  wheeled  vehicle,  supported  upon  its  axles 
by  springs,  of  an  electro-dynamic  motor  fiexlbly  supported  from  such  vetaide, 
and  centered  upon  the  driving  axle  thereof,  substantially  as  set  forth." 

"(9)  The  combination,  with  a  wheeled  vehicle,  of  an  electro-dynamic  motor 
centered  upon  the  driving  axle  thereof  at  one  end,  a  spring  support  for  that 
end  of  the  motor  from  the  truck  or  body  of  vehicle,  and  relieving  axle  wholly 
or  partly  of  dead  weight  and  a  spring  support  for  the  other  end  of  motor 
from  tbe  truck  or  body  of  vehicle,  substantially  as  set  forth." 

Ghas.  E.  Mitchell  and  Wm.  H.  Kenyon,  for  appellants. 
Fredk.  H.  Betts,  for  appellee. 

Before  WALLACE,  LAOOMBE,  and  8HIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  As  soon  as  the  use  of  an  electrio 
motor  for  the  propulsion  of  cars  upon  a  street  railway  was  thought  to 
be  attainable,  divers  methods  were  invented  which  were  intended  to 
enable  the  motor  to  act  efficiently,  economically,  and  certainly  upon 
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'  axle.  At  first,  the  motor  was  snpported  by  or  on  the  car 
ad  afterwards  it  was  upheld  upon  a  separate  platform.  Hie 
f  the  art  apon  the  subject  is  so  fully  stated  by  Judge  Sanborn 
ma  Electric  By.  Co.  v.  Lindell  Ry,  Co.,  40  U.  B.  App.  482,  23 
L.  223,  and  77  Fed.  432,  that  it  need  not  be  restated  here. 
e  hung  the  motor  under  the  car  body  directly  upon  the  axle  of 
the  pairs  of  wheels  by  an  extension  or  solid  bearing  attached 
'  to  the  motor.  He  used  a  magnet  having  a  yoke  and  pole 
and,  by  sleeving  one  end  upon  £e  axle,  he  caused  the  arma- 
lich  was  carried  between  the  poles  of  the  magnet  to  be  held 
rmnesB,  and  the  armature  s^aft  to  be  held  in  alignment  with 
axle  The  opposite  end  of  the  motor  was  uphdd  by  springs 
ng  to  a  crossbar  on  the  truck  frame.  He  also  relieved  the 
upon  the  axle  by  a  spring  support  from  the  truck  of  the  vehicle, 
tor  was  thus  hung  below  the  car,  one  end  being  centered  upon  .-.,— 

e,  and  the  other  end  being  flexibly  attached  by  springs  to  the  — -w— 

pama  The  effect  of  the  mode  of  construction  is  explained  in 
cification  as  follows: 

urmatnre  being  carried  ri^dly  by  the  field  magnet,  these  two  parta  **v>m 

Krayt  maintain  precisely  the  same  relative  position  under  every  vertical  Ti',-m 

il  movement  of  the  wheels  or  of  the  car  body;  and,  as  the  field  magnet  ,.^v«] 

arries  the  armature  is  Itself  centered  by  the  axle  of  the  wheels  to  XZ'Zt 

he  armatare  shaft  Is  geared,  the  engaging  gears,  also,  must  always  '^-•«« 

9  precisely  the  same  relative  position.  At  the  same  time  the  con- 
of  the  entire  motor  with  the  truck  Is  through  springs,  so  that  its 
is  not  affected  by  the  movements  of  the  truck  on  its  springs." 

dmplicity  and  comparative  lightness  of  the  general  plan  upon  ■■«:;« 

this  motor  was  constructed,  and  the  adaptability  of  the  means  IP>— 

'oquired  result,  made  the  motor  successful,  and  other  pre-exist-  r*i*T 

tbods  of  construction  disappeared  to  a  great  extent  ~*1'1i 

inestion  of  anticipation  by  a  pre-existing  electric  railway  motor  •^!* 

laid  out  of  the  case,  for  it  is  not  asserted  that  any  patent  prior  .J-*** 

late  of  the  patent  in  suit  described  an  electric  motor  geared  to 
>pelling  a  vehicle,  and  supported  at  one  end  by  sleeving  exten- 
eces  from  the  field  magnet  upon  the  driven  axle,  and  at  the 
>nd  by  a  flexible  connection  with  the  truck  or  body  of  the 
Upon  the  question  of  nonpatentability,  the  defendants  urge 
[bstantially  the  same  features  of  construction  were  shown  in 
ban  electric  motors,  and  the  patent  to  Charles  W.  Hermance, 
,644,  dated  February  7,  1871,  for  a  steam  road  wagon,  is  relied 
B  affording  the  closest  analogy  to  the  Sprague  device  Upon 
rmance  axle  the  rear  end  of  a  frame  was  hinged,  the  front  end 
:h  rested  upon  springs  which  were  attached  to  beams  which 
Iso  attached  to  the  axle.  The  boiler,  engine,  and  machinery 
1  attached  to  this  frame,  which  was  above  the  car  frame,  and 
suspended  the  entire  parts  and  permitted  vertical  motion, 
rague  device  discarded  frames,  and  hung  the  motor  by  exten- 
jces  from  the  magnet  directly  to  the  car  axle.  Hermance  and 
:;tric  motor  patentees  who  followed  the  same  line  of  construc- 
mg  the  motor  upon  a  frame  which  was  hung  upon  the  axle, 
lection  of  the  Hermance  wagon  would  not  suggest  an  abandon- 
f  independent  frames  and  a  construction  which  compelled  the 
to  be  its  own  frame,  and  we  see  nothing  in  his  wagon,  or  in 
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the  other  steam  wagons  in  the  record,  which  diminishes  the  patentable 
character  of  the  Spragne  method  of  construction. 

The  defendants'  field  magnet  is  cylindrical,  and  snrroonds  the  arma- 
ture. "The  yoke  or  neutral  part  of  the  field  magnet  forms  the  exte- 
rior portion  thereof,  and  is  extended  aronnd  and  over  the  ends,  so  at 
to  complete  the  casing  within  which  the  armature  and  the  other  po^ 
tions  of  the  field  magnet  are  contained.  The  motor,  therefore,  ap- 
pears like  a  small  barrel  or  cylinder  of  iron,  the  surface  of  which  is 
magnetically  neutral."  In  their  structure  the  extension  from  the 
field  magnet  towards  the  car  axle  is  not  rigid  with  the  field  magnet, 
but  is  jointed  thereto,  being  for  this  purpose  of  a  U  shape,  the  baae 
of  the  n  being  joumaled  on  the  car  axle,  and  the  two  arms  of  the  V 
being  jointed  to  the  opposite  lateral  sides  of  the  motor,  which  is 
embraced  between  them.  A  form  of  the  defendants'  method  of  sns- 
pension  is  described  in  one  of  the  advertisements  of  the  Walker  Com- 
pany as  follows: 

"B  la  a  U-shaped  frame,  the  rounded  end  of  the  U  being  Joumaled  on  the 
car  axle  in  the  ordinary  way.  Swinging  freely  between  the  arms  of  this  TI 
Is  the  motor,  A,  trunnloned  by  Its  bearing  cases.  The  motor  is  then  supported 
at  the  rear  by  spiral  springs,  0.  between  the  lugs  on  the  frame— whlA 
have  a  factor  of  safety  In  strengrtb  of  twenty— and  the  arms  of  the  U.  This 
feature  Is  also  shown  in  figure  3.  At  the  front  end  It  Is  supported  by  a  swing- 
ing arm  from  the  ordinary  spring  truck  bar,  D." 

The  three  points  which  the  defendants'  experts  regard  as  patent* 
ably  distinguishing  their  motor  from  the  Sprague  invention,  as  de- 
scribed in  claims  2  and  6,  are  that  their  field  magnet  is  not  sleeved 
upon  the  axle,  as  required  in  claim  2,  and  that  their  motor  is  not 
centered  upon  the  driving  axle,  as  required  in  claim  6;  and,  as  a 
part  of  the  same  proposition,  that  their  field  magnet  is  not  so 
centered,  and  that  their  motor,  being  in  the  form  of  a  drum,  is  not 
equipped  with  ends,  as  required  in  claim  2.  The  third  point  may  be 
dismissed  as  trivial. 

The  Sprague  invention  was  not  a  pioneer,  and  ^as  not  of  a  broad 
character,  but  it  was  a  distinct  and  clearly-defined  invention,  in  the 
method  of  hanging  electric  motors  for  vehicles,  and  its  gist  con- 
sisted In  the  utilization  of  the  frame  of  the  motor  itself  with  the 
necessary  extension,  and  the  ceitering  of  the  motor  on  the  driven 
axle  by  extension  pieces  from  the  field  magnet  at  one  end,  and  in  its 
flexible  suspension  at  the  other  end  to  the  car  truck,  the  armature 
being  carried  rigidly  by  the  field  magnet 

Tl^  question  of  the  infringement  of  claim  2  is  of  the  most  im- 
iwrtance;  for,  if  the  defendants'  jointed  attachment  of  their  motor 
to  the  axle  of  the  vehicle  is  not  the  sleeving  of  claim  2,  it  wonid 
almost  necessarily  follow  that  the  defendants'  centering  of  the  motor 
is  accomplished  in  a  substantially  different  way  from  that  of  the 
patent  Sprague  bolted  the  extension  piece  from  his  motor  to  the 
axle,  and  hung  his  motor  upon  the  axle  by  a  connecti<Hi  which 
might  be  called  rigid.  Short  hung  his  barrel-shaped  motor  to  the 
axle  by  joumaling  the  rounded  end  of  the  U-shaped  «ctension  to  the 
car  axle,  and  jointing  the  two  arms  of  the  XJ  to  the  opposite  lateral 
sides  of  the  motor,  and  thus  his  extensions  from  the  field  masnet 
to  the  axle  are  flexiUe,  and  the  motor  can  ro<^  or  tip  to#ardB  and 
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le  axle,  which  is  esteemed  to  be  a  noteworthy  improTement 
lendants  insist  that,  inasmuch  as  the  motor  is  hung  by  exten- 
0  trunnions  upon  its  opposite  sides,  it  is  not  sleeved  to  the 
icause  sleeving,  as  described  in  the  patent,  is  by  a  rigid  attach- 
and  that  if  the  magnet  is  sleeved  upon  the  axle  it  has  no 
y  of  up  and  down  movement  relatively  to  the  axle,  except 
onsleeved  end.  This  construction  presupposes  that  Sprague's 
on  consisted  in  the  details  by  which  he  attached  his  motor 
magnet  to  the  axle.  If  it  did  so  consist,  the  defendants  are 
»at  the  invention  was  more  than  a  matter  of  form  or  detail, 
irt  of  the  invention  now  under  consideration  consisted,  as 
!n  said,  in  otilizing  the  frame  of  the  motor,  and  hanging  it 
necessary  extensions  from  the  field  magnet  at  one  end  to  • 
e;  and,  while  it  is  true  that  the  patentee  showed  a  rigid 
an,  his  claim  did  not  tie  up  that  part  of  the  invention  to 
'.  A  jointed  and  a  flexible  extension  is  not  only  within  the 
[>n,  but  within  the  claim. 

defendants  also  say,  in  this  part  of  the  case,  that  the  Add 

is  required  by  claM  2  to  be  sleeved  upon  the  axle,  and  that 

lagnet  is  not  so  sleeved  because  the  trunnions  from  which 

i  arms  extend  are  not  parts  of  the  field  magnet,  and  the  ^ide  r-"*» 

hich  extend  from  the  trunnions  to  the  axle  are  not  extensions  d.«# 

le  field  magnet.     In  the  Sprague  motor,  the  field  magnet,  by  P*"** 

of  extensions  from  the  pole  pieces,  is  sleeved  upon  the  axle,  jC3» 

B  in  the  defendants'  motor  extensions  from  the  exterior  shell,  *-jIt 

is  mechanically  integral  with  the,  yoke  of  the  magnet,  are  ««—. 

ed  or  sleeved  upon  the  axle.     This  supposed  difference,  which  ^— • 

results  from  the  use  of  a  different  shape  of  magnet  and  of  r'i'j 

is  of  an  unsubstantial  character  with  regard  to  infringe-  ""I'J 

next  point  is  in  regard  to  the  use  of  the  word  "centered"  in  '-i'-i 

5.     The  defendants  say  that  "centering"  means  fixing  upon 

al  point,  and  that  the  motion  of  the  patented  extension  must 

:ed  to  the  motion  of  the  axle,  whereas  the  arms  of  their  U  are 

J,  and  their  motor  swings  between  them.     By  the  use  of  the 

center,"  a  perfectly  rigid  union  of  axle  and  motor  was  not 

led,  but  it  was  intended  that  the  center  of  the  movement  of 

tor  was  always  to  be  the  car  axle,  and  the  defendants'  motor 

centered.     Its  yielding  movement  is  in  an  arc  of  which  the 

axle  is  the  center,  and  therefore  its  driving  gears  retain  the 
elative  position,  which  is  the  effect  of  the  centering  of  the 
e  magnet,  as  stated  in  the  extract  from  the  specification  which 
eady  been  quoted.  The  specification  of  the  Short  patent  de- 
the  movement  of  its  motor  as  follows: 

yielding  movement  of  the  motor  In  either  direction,  either  npwardly 
iwardly,  being  in  the  are  of  a  circle  of  which  the  driving  axle  is  the 
ad  the  supporting  frame  the  radius,  it  foUows  that  the  driving  gears 
rays  retain  the  same  relative  positions,  and  be  kept  in  perfect  mesh 
out  all  adjustmeDts  and  positions  of  the  motor." 

v&rious  discussion^  by  the  defendants  in  regard  to  infringe- 
accept  the  one  in  regard  to  sleeving  by  a  rigid  extension,  are 
Jon*  i>  regard  to  words,  and  oot  in  regard  to  things.     The 
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difference  between  a  rigid  attachment  and  a  jointed  and  flexible 
attachment  to  the  axle  has  a  reality  with  relation  to  this  invennon 
which  is  lacking  in  the  other  alleged  differences,  but  the  difBcollj 
with  that  part  of  the  defendants'  case  is  that  the  Short  device  is 
an  improvement  apon  the  Spragae  invention,  which  was  of  a  broader 
character  than  the  defendants  interpret  it  to  have  been. 

Claim  9  requires  a  spring  support  for  the  axle  end  of  the  motor 
from  the  tmck  or  body  of  the  vehicle.  The  specification  says  that  the 
springs,  known  as  "springs  M,"  extend  to  crossbars  on  the  truck 
frame,  or  to  the  car  body,  in  case  no  truck  is  used.  The  spring  sup- 
ports on  the  axle  end  of  the  defendants'  motor  are  from  the  car  axle. 
It  is  true  that  the  car  axle  is  held  in  the  truck,  but  the  claim  made 
it  imperative  that  the  support  for  that  end  must  be  from  the  truck 
or  body  of  the  vehicle,  and  the  specification  describes  the  same 
method  of  construction.     We  think  that  claim  0  was  not  infdnged. 

The  decriee  should  be  modified,  with  costs  of  this  court  to  the  appel- 
lants, by  limiting  the  injunction  and  the  accounting  to  claims  2  and 
6;  and  the  case  is  remanded  to  the  circuit  court,  with  directions  to 
enter  a  modified  decree  in  accordance  with  the  foregoing  opinion, 
with  costs  of  that  court 


UNION  OAS-ENOINE  CO.  et  aL  v.  DOAK. 

(Circuit  Court,  N.  D.  California.     May  10,  1808.) 

No.  11,947. 

1.  Patents— SDBjKore  of  Patknt. 

It  !b  not  the  result  attained  which  Is  patentable,  but  the  device  or  me- 
chanical means  by  which  that  result  Is  secured. 

2.  Bamb— Analooodb  Use. 

There  Is  no  Invention  in  adapting  the  prior  devices  for  Igniting  gaslights 
by  an  electric  spark,  by  what  is  known  as  tlie  wiping  or  reciprocating 
movement,  to  the  Ignition  of  gas  in  the  explosion  chambers  of  gas  engines. 
The  changes  required  Involve  mere  mechanical  adaptations,  obvious  to 
the  skilled  workman, 
t.  Samb— Gas  ENOiMBa 

The  Barrett  &  Daly  patent.  No.  430,506,  for  an  Improvement  In  gas 
engines,  consisting  in  mechanism  for  igniting  the  gas  by  means  of  an 
electric  spark,  is  void,  becanse  of  anticipation  and  want  of  novelty. 

This  was  a  suit  in  equity  by  the  Union  Oas-Englne  Company 
Mora  M.  Barrett,  and  John  F.  Daly  against  John  E.  Doak  for  alleged 
infringement  of  a  patent  for  an  improvement  in  gas  engines. 

John  H.  Miller,  for  complainants. 
John  L.  Boon€^  for  defendant. 

MOBROW,  Circuit  Judge.  This  is  a  suit  for  the  infringement 
of  letters  patent  No.  430,506,  issued  on  Jane  17,  1890,  to  Mora  M. 
Barrett  and  John  F.  Daly.  The  Union  Oas-£ngine  Company,  one 
of  the  complainants,  appears  to  be  the  successor  in  interest  of  all 
the  rights,  title,  and  interest  of  the  Pacific  Gas-Engine  Company, 
to  whom  the  patentees,  Barrett  and  Daly,  had  assigned  their  patent. 
The  patent  was  issued  for  a  new  and  useful  improvement  in  gas 
engines.     The  improvement  consists  in  a  device  or  mechaidBm  for 
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ig  the  gas  used  in  gas  engines,  by  means  of  an  electric  spark, 
ir  specification,  tiie  patentees  tliiis  describe  the  invention: 
'  present  Improvements  axe  applied  to  gas  engines  of  the  upright  Wnd. 
ey  relate  to  novel  valve  mechanism  for  operating  the  exhaust  valve,  to 
il  electric  ignltor  on  an  open  circuit  for  exploding  the  charges  of  gas 
cylinder,  and,  in  connection  therewith,  a  current  interrupter  adapted 
ik  the  circuit  at  every  alternate  revolution  of  the  crank  shaft." 

n  follows  a  description  of  the  improvements  with  reference 
drawings  apcompanjing  the  speciflcatioa. 


Tiq.4- 
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That  part  which  relates  to  the  daimB  alleged  to  have  been  in- 
fringed is  as  follows: 

"S  and  T  are  the  two  electrodefs  or  contact  points  of  the  Ig^nltor.  The  part 
S  (8  a  flexible  yielding  tongne  of  metal  fixed  at  one  end  in  an  tnsnlated  plug. 
S*,  and  setting  tbrougb  tbe  side  of  the  cylinder  Into  the  space  abore  the 
piston;  and  the  part  T  is  a  finger  or  projection  on  a  short  rock  shaft,  T*, 
that  sets  through  and  has  movement  in  an  insulated  bearing,  X',  in  tbe  side 
of  the  cylinder.  Rocking  movement  is  given  to  this  shaft  by  an  arm,  U, 
on  the  outer  end  of  an  eccentric  rod,  V,  and  an  eccentric,  V*,  fast  on  the 
crank  shaft.  Tbe  finger,  T,  sets  in  line  with  and  in  close  relation  to  the 
free  end  of  the  yielding  tongue.  By  the  rocking  movement  of  tbe  shaft  It  is 
pressed  against  and  drawn  over  the  end  of  tbe  tongrue  with  a  wiping  move- 
ment, first  In  a  downward  direction,  and  then  In  an  upward  direction,  with 
equal  pressure  In  both  movements.  One  wire  from  tbe  battery  being  con- 
nected at  X  to  the  rock  shaft,  and  the  other  one,  at  Y*,  to  the  tongue,  tbe 
circuit  Is  closed,  and  then  broken,  by  tbe  contact  of  tbe  rock-shaft  finger  with 
tbe  tongue,  and  the  subsequent  separation  when  the  finger  clears  the  tongue. 
As  thus  constructed  for  operation,  this  ignitor  is  found  to  produce  a  better 
quality  of  spark  than  Is  usually  made  by  contact  points  or  electrodes  that 
work  with  a  simple  contact  without  a  rubbing  or  wiping  movement  of  one 
upon  the  other.  The  yielding  tongue  also  retains  its  Shape  for  a  mncb 
longer  tfme  than  tbe  tongues  or  springs  in  other  Ignltors  of  tbe  kind  where 
tbe  contact  and  pressure  of  one  part  against  tbe  other  is  from  one  side  or 
in  one  direction  only.  In  connection  with  these  parts,  provision  Is  made  for 
cutting  off  the  current  at  every  alternate  upstroke  of  the  piston  when  con- 
tact between  the  two  electrodes  is  made;  but  no  spark  is  required,  the  object 
of  which  Is  to  prevent  waste  and  economize  the  battery  power.    •    •    •" 

Foar  claims  are  made,  of  which  the  second  and  third  are  in  con- 
troversy.    Claim  No.  2  is  as  follows: 

"An  electric  ignitor  for  gas  engines,  consisting  of  a  flexible  tongue  forming 
one  electrode  or  terminal,  and  an  oscillating  finger  forming  tbe  other  terminal, 
and  adapted  by  its  movements  to  act  with  a  wiping  movement  against  tbe 
fiezlble  terminal,  first  in  one  direction,  or  downward,  and  in  the  contrary 
direction." 

Claim  No.  3  is  as  follows: 

"The  combination  of  the  yielding  tongue,  S,  shaft,  T*,  carrying  a  finger  or 
projection,  and  mechanism  giving  said  shaft  rocking  movement,  by  which 
the  finger  Is  drawn  against  and  off  the  end  of  the  yielding  tongue  first  In 
one  direction,  and  then  in  tbe  contrary  direction." 

The  specification,  claims,  and  testimony  introduced  in  the  case 
show  that  the  improvement  claimed  consists  in  a  mechanism  which 
produces  what  is  termed  a  wiping  or  reciprocating  motion;  that 
is,  one  electrode,  which  is  fixed  to  the  shaft,  wipes  or  rubs  against 
the  flexible  and  yielding  electrode,  thereby  producing  an  electric 
spark,  which  ignites  the  gas  in  the  explosion  chamber  of  a  gas  en 
gine,  causes  an  explosion,  and  furnishes  the  motive  power.  Ac- 
cording to  one  of  the  witnesses,  "the  wiping  spark  is  when  one  elec- 
trode comes  in  contact  with  the  other,  and  ^en  is  broken  with  a 
wiping  or  rubbing  motion."  The  advantage  of  the  wiping  motion 
over  other  movements  is  that  the  electrode  is  always  clean,  and 
the  current  passes  better,  and  creates  a  bigger  spark.  There  are 
two  wiping  or  rubbing  movements,  one  rotating,  and  the  other  recip- 
rocating; that  is,  moving  back  and  forth.  Another  advantage  of 
the  reciprocating  movement  over  the  rotating  one  is  that  it  has 
a  tendency  to  keep  the  spring  to  which  the  flexible  and  yielding 
electrode  is  attached  straight,  thereby  prolonging  the  period  of  its 
serviceability,  whereas  the  tendency  of  the  rotating  movement  is- 
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tie  flexible  and  yielding  electrode  is  habitnally  bent  in  one 
an,  thereby  softening  it;  and  it  beeomeB  more  and  more  bent 
be  contact  electrodes  fail  to  toacb,  from  which  it  must  result 
o  i^ark  can  be  produced.  In  short,  the  value  of  the  im- 
lent  consists  in  the  device  which  produces  the  wiping  move- 
Instead  of  the  rotating  movement,  with  the  results  above  set 

defendant,  in  his  answer,  sets  np  anticipation  and  want  of 

on.     He  relies  npon  the  following  prior  patents  to  support 

it  defense,  viz.:    (i.)  Reissued  United  States  letters  patent  No. 

dated  August  23,  1881,  issued  to  J.  P.  Tirrell  and  George  T. 

JDO,  entitled  "Aiq>aratus  for  Lighting  and  Extinguishing  Gas 

ictricity";    (2)  United  States  letters  patent  No.  272,004,  is- 

0  H.  J,  Warren,  dated  February  6,  1883,  entitled  "Electric 

;hting  Burners";  (3)  United  States  letters  patent  No.  383,336,  "r- 

December  29,  1885,  issued  to  Daniel  a  Began;    (4)  United  ^Z,^ 

letters  patent  No.  368,445,  dated  August  16,  1887,  isstied  to  :^^ 

W.  Baldwin;    (5)  United  States  letters  patent  No.  387,167,  j^bs 

luly  31,  1888,  issued  to  Julig  &  Ewald;  (6)  British  letters  pat- 

.  4,736,  of  1884;  (7)  British  letters  patent  No.  11,448,  of  1888; 

man  patent  No.  48,446.     These  patents  all  throw  light  upon  . 

ite  of  the  art  with  respect  to  the  ignition  of  gas  by  means 

trie  sparking,  and  the  application  of  this  principle  to  the  igni-  »-— 

gas  in  gas  engines.     The  patent  issued  to  J.  P.  Tirrell  and  jCs** 

T.  Pinkham,  No.  9,846,  on  August  23, 1881,  and  denominated  "'iT. 

•atus    for    Lighting  and  Extinguishing  Gas  by  Electricity,"  •■»■•— 

that  the  idea  of  igniting  gas  by  electric  sparking  produced  ^"''. 

riping  or  reciprocating  motion  between  two  electrodes  was  r'i'j 

town  and  understood,  and,  as  applied  to  the  lighting  of  gas  "'I') 

houses,  streets,  etc.,  worked  successfully.     The  patent  issued  'v"». 

ry  J.  Warren,  No.  272,004,  on  February  6,  1883,  for  an  im-  :i:'.j 

ent  in  electric  gas-lighting  burners,  further  exemplifies  and  •* 

tes  this  idea  of  electrical  sparking  produced  by  a  reciprocat- 
wiping  movement,  as  above  stated.  There  was  nothing  new, 
re,  in  the  application  of  the  principle  of  electric  sparking 
ignition  of  gas  used  as  a  motive  power  in  gas  engines.  But 
well-established  doctrine  of  the  law  of  patents  that  it  is  not 
ult  attained  by  a  patentable  device  or  mechanism  which  is 
ible,  but  that  the  subject  of  a  patent  is  the  device  or  mechan- 
lans  by  which  the  desired  result  is  secured.     Carver  v.  Hyde, 

513,  519;  Le  Boy  v.  Tatham,  14  How.  156;  Corning  v.  Bur- 
i  How.  252;  Burr  v.  Doryee,  1  Wall.  531;  Fuller  v.  Yentzer, 
L  288;  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct.  81. 
tated  above,  the  improvement  claimed  for  the  complainant's 
consists  in  the  wiping  movement,  back  and  forth ;  also  called 
>ciprocating  motion."  The  superiority  of  this  improvement 
electric  sparking  igniting  mechanism  for  gas  engines  over 
levices  wWch  have  rotating  movementB  is  supported  by  the 
e,  and,  for  the  purposes  of  the  case,  may  be  taken  as  estab- 
But  the  fact  remains  that  the  wiping  or  reciprocating  move- 
evised  to  ignite  gas  issuing  from  a  gas  jet  is  substantiallj 
le  as  that  which  complainants  claim  for  the  ignition  of  gas 
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in  the  explosion  chamber  of  gas  engines.  There  is  no  material  dif- 
ference between  the  two.  The  only  difference  is  that  one  is  adapted 
to  operate  on  a  gas  jet,  and  the  other  in  the  explosion  chamber  of 
a  gas  engine.  In  both  instances,  the  movement,  the  process  of 
operation,  and  the  result  are  the  same.  It  may  well  be  that  the ' 
simple  mechanism  attached  to  a  gas  jet  is  Bu£Qciently  effective  for 
the  purpose  of  igniting  gas  issuing  from  a  gas  jet,  and  that  the 
same  mechanism  placed  in  the  explosion  chamber  of  a  gas  engine 
would  be  practically  ineffective  and  useless  for  want  of  proper  me- 
chanical adaptation.  But  such  change  in  the  mechanism  as  is  nec- 
essary to  make  the  device  attached  to  a  gas  jet  adaptable  to  the 
explosion  chamber  of  a  gas  engine,  and  thereby  conserve  the  wiping 
or  reciprocating  motion,  is  purely  a  mechanical  adaptation,  and 
does  not,  in  my  opinion,  require  any  inventive  faculty.  It  appears 
to  be  a  matter  which  any  skilled  and  trained  mechanic  could  easily 
acc<»nplish,  and  the  testimony  introduced  tends  to  support  that 
view  of  the  case.  It  is  well  settled  that,  where  the  public  has  ac- 
quired the  right  to  use  a  machine  or  device  for  a  particular  purpose, 
it  has  the  ri^t  to  use  it  for  all  like  purposes  to  which  it  can  be  ap- 
plied, unless  a  new  and  different  result  is  obtained  by  a  new  appli- 
cation of  it  Blake  v.  City  and  Ck>unty  of  San  Francisco,  113  U. 
S.  679,  5  Sup.  Ot.  692.  If  what  the  device  claimed  as  an  improve- 
ment in  this  case  performs  is  essentially  the  same  as  that  performfd 
by  the  gas-jet  devices  referred  to,  and  the  structure,  operation,  idea, 
and  result  of  the  latter  are  such  as  would  suggest  to  the  mind  of  an 
ordinarily  skillful  mechanic  their  adaptation  to  a  gas  engine  for 
the  same  purpose  and  by  substantially  the  same  means,  this  adapta- 
tion is  not  a  new  invention,  nor  such  an  improvement  as  would  en- 
title it  to  be  regarded  as  an  invention,  and  is  not  patentable.  Tncker 
V.  Spalding,  13  Wall.  453;  Blake  v.  City  and  County  of  San  Fran- 
cisco, 133  U.  S.  679,  5  Sup,  Ct.  692.  In  Pennsylvania  R  R  v.  Locomo- 
tive Engine  Safety  Truck  Co.,  110  U.  8.  490,  494,  4  Sup.  Ct.  220,  222. 
Mr.  Justice  Gray,  speaking  for  the  court,  said : 

"It  Is  settled  by  many  decisions  of  tbls  court,  which  It  Is  aonccesisary  to 
quote  from  or  refer  to  in  detail,  that  the  application  of  an  old  process  or 
machine  to  a  similar  or  analogous  subject,  with  no  cbnuge  In  the  manner 
of  application,  and  no  result  substantially  distinct  in  Its  nature,  will  not 
sustain  a  patent,  even  If  the  new  form  of  result  has  not  before  been  contem- 
plated,"—citing  HotcbklsB  V.  Greenwood,  11  How.  248;  Phillips  v.  Page,  24 
How.  164,  167;  Jones  v.  Moretaead,  1  Wall.  155,  overruling  s.  c,  nom.  Liv- 
ingston V.  Jones,  1  Fish.  Pat.  Gas.  521,  Fed.  Gas.  No.  8,413;  Hicks  v.  Kelsey, 
18  Wall.  670;  Smith  v.  Nichols,  21  Wall.  112:  Brown  v.  Piper.  91  U.  S.  37: 
Roberts  v.  Ryer,  91  U.  S.  150;  Keystone  Bridge  Co.  v.  Phrenlx  Iron  Co.,  95 
V.  8.  274,  276;  Machine  Oo.  v.  Keith,  101  U.  S.  479,  491;  Pearce  v.  Mnlford. 
102  U.  S.  112:  Heald  v.  Rice,  104  U.  S.  737,  754-756;  Atlantt<i  Works  v. 
Brady,  107  U.  S.  192,  2  Sup.  Ct.  225. 

The  other  prior  patents  introduced  in  the  case  not  only  confirm  this 
view  of  the  case,  but  show  that  the  idea  contained  in  the  Barrett  and 
Daly  patent,  viz.  the  wiping  movement,  bad  been  anticipated,  and. 
further,  convince  me  that  the  mere  change  in  the  igniting  device  from 
a  rotating  motion  to  a  reciprocating  movement  is  purely  a  questioD 
of  mechanical  skill.  It  appeared  affirmatively  in  evidence  that  the 
number  of  sparks  would  be  the  same,  only  one  spark  being  deemed 
expedient  in  the  movement.     E^rthermore,  as  tending  to  show  the 
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ical  nature  of  thia  wiping  movement  in  place  of  the  rotating 
it  appears  from  the  testimony  in  the  case  that  at  least  fonr 
len,  all  more  or  less  familiar  with  and  experienced  in  electrical 
g  devices,  have  devised  mechanism  or  devices  which  contain 
le  wiping  or  reciprocating  motion.  This  fact  strongly  con- 
le  opinion  I  hold  that  the  mere  change  of  motion,  claimed  as 
•ovement  by  the  Barrett  and  Daly  patent,  from  the  rotating  to 
iprocating  movement,  involved  only  mechanical  skill,  and  did 
aire  any  peculiar  inventive  geniru.  As  was  said  by  Acheson, 
Judge,  in  Haslem  v.  Plate-Glass  Co.,  68  Fed.  479,  the  fact  that 
skillful  mechanics,  •  •  •  acting  independently  of  each 
suggested  the  duplication  of  the  orbicular  beam,  •  •  • 
;umstance  that  furnishes  persuasive  evidence  that  the  change 
dons  to  the  skilled  mechanic."  See,  also,  iu  this  connection, 
c  Works  V.  Brady,  107  U.  S.  192;  2  Sup.  C5t.  225.  Upon  the 
»f  the  case,  I  conclude  that  the  Barrett  and  Daly  patent.  No. 
,  issued  June  17,  1890,  has  been  in  effect  anticipated,  and  is 
*  want  of  novelQr.     The  bill  will  be  dismissed,  at  complain-  
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WRITHIRE  V.  OOBB. 
(CIrcnIt  Court  of  Appeals,  Fifth  Circuit.     May  24,  1898.) 

No.  659. 

OE— When  Atxowed. 

Qber  found  drifting  with  tbe  tide,  on  deep  water.  In  a  liarbor,  and  T* 

if  control  of  tbe  owners,  is  tbe  subject  of  salvage. 

-AifoUKT  OP  Rbcovert.  

on  proof  that  the  public  custodian  of  lost  timber,  who  himself  was  Z-'-' 

led  to  demand  75  cents  per  stick  for  timber  recovered,  paid  regularly  "3i;5»» 

iTors  GO  cents  per  stick  for  timber  turned  over  to  him,  the  court  al-  *'V'I 

A  a  salTor  50  cents  per  stick  as  against  the  owner  of  the  timber.    Beld  "**',. 
Suse  of  discretion.                                                                                                                             .     ""**^ 

al  from  the  District  Court  of  the  United  States  for  the  North- 
itrict  of  Florida. 

[y  7,  1896,  a  storm  swept  over  the  western  part  of  Florida,  taking  in 

le  the  mouths  of  Escambia  Biver  and  Escambia  Bay,  an  arm  of  Pen-  ' 

ay.     At  Ferry  Pass,  on  one  of  these  mouths  of  the  river,  there  were 

thousand  sticks  of  timber  gathered  together  which  were  cast  adrift  * 

rtorm,  and  carried  by  the  wind  and  tide  out  into  the  waters  of  Es- 

Bay.    Two  hundred  and  forty-one  of  these  sticks,  scattered  along  the 

shore  of  Escambia  Bay  near  Gareon  Point,  for  a  distance  of  one  and 

miles,  were  collected  together  by  the  appellee,  N.  H.  Cobb,  assisted 
iree  children  and  one  man.  According  to  his  statement,  Cobb  worked 
ys  In  gathering  two  hundred  pieces,  and  collected  the  balance  during 
1  of  two  weeks'  time.  The  man  employed  by  Cobb  to  assist  him 
one-half  day.  The  timber  was  afterwards  taken  by  Whitmire,  the 
t.  Thereupon  the  appellee  filed  a  libel  ngalnst  the  timber  In  the 
States  district  court  for  the  Northern  district  of  Florida.  Whitmire 
>d  a  claim  and  filed  bis  answer.  Upon  the  hearing  upon  the  merits 
rlct  judge  awarded  Cobb,  the  appellee,  the  sum  of  $120.50,  or  50 
r  stick,  as  salvage,  and  the  costs.  From  this  decree  Whitmire  appeals 
ourt,  assigning  error  as  follows:    "The  district  judge  erred  (1)  in  ren- 

decree  for  the  lil>elant:  (2)  In  rendering  a  decree  for  so  much  as  the 
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Bum  of  one  bnndred  and  twenty  dollars  In  favor  of  the  libdant  and  agalnat 
the  claimant;  (3)  in  rendering  a  decree  of  any  sum  whatever  in  favor  of  tlie 

libelant  against  the  claimant;   (4)  in  not  dismissing  the  libei" 

W.  A.  Blount  and  A-  C.  Blount,  for  appellant 
B.  G.  Tunison,  for  appellee. 

Before  PAItDEE  and  McCOBMICK,  Circait  Judges,  and  PAB- 
LANGE,  District  Judge. 

FEB  OUBIAM.  The  ascdgnmentB  of  error  raise  two  qnestions: 
Is  the  case  made  by  the  lib^  one  of  salvage?  and  whether  the 
amount  allowed  by  the  district  court  is  erroneous,  because  excessive. 
'  Timber  found  drifting  with  the  tide  on  deep  water,  in  the  harbor 
and  out  of  the  control  of  the  owners,  is  the  subject  of  salvage.  By- 
water  V.  A  Raft  of  Piles,  42  Fed.  917.  See,  also,  Mnntz  v.  A  Raft 
of  Timber,  15  Fed.  555;  A  Raft  of  Spars,  1  Abb.  Adm.  485,  Fed. 
Cas.  No.  11,529;  Fifty  Thousand  Feet  of  Timber,  2  Lowell,  64,  Fed. 
Gas.  No.  4,783.  Following  these  decisions,  we  hold  that  the  case 
made  bj  the  libel  is  one  of  salvage; 

As  to  the  amount  allowed:  While  we  are  of  opinion  that  the  sal- 
vage services  in  question  were  of  a  low  order,  and  would  have  been 
adequately  compensated  on  the  basis  of  work  and  labor,  yet  we 
cannot  hold  that  the  amount  allowed  was  so  manifestly  excessive 
as  to  justify  its  revision  on  appeal.  The  district  judge  acted  upon 
proof  that  the  public  custodian  of  lost  timber  and  lumber,  who  him- 
self was  entitled  to  demand  and  receive  for  each  stick  of  timber  re- 
covered and  delivered  75  cents,  paid  regularly  to  salvors  of  timber  50 
cent»  per  stick  turned  over  to  him.  While  the  price  paid  by  the  pub- 
lic custodian  was  arbitrary,  and  not  based  upon  services  actually 
rendered,  yet  we  are  not  prepared  to  say  the  district  judge,  in  adopt- 
ing it,  proceeded  upon  a  wrong  principle  or  abused  the  discretion 
vested  in  him.    The  decree  appealed  from  is  afBrmed. 


THB  WEBER  BROS.  AND  THIRTEEN  OTHER  CANAL  BOATS. 
(District  Court,  E.  D.  New  York.     June  20,  1898.) 

SAI.TAOB— TOWAOB  COMPENSATION. 

A  tug  which  rendered  some  aid  in  drawing  a  fleet  of  canal  boats  into  a 
safe  barber,  after  they  had  been  rescued  from  all  serious  danger  by  otber 
tugs,  Aeid  not  entitled  to  a  salvage  award,  but  merely  to  a  compensation  o.^ 
1100  for  towage. 

This  was  a  libel  in  rem  by  Mary  T.  Millen  against  the  canal  boats 
Weber  Bros.,  Peter  A.  Weber,  B,  T.  Hedden,  Lottie  A.  Gollina,  D. 
Johnson,  Mrs.  Mary  Monks,  John  Monks,  Willie  J.  Glark,  Augustus 
Swan,  John  T.  Dunbar,  Albert  Atwood,  David  Taylor,  Ard  McCor- 
mack,  and  their  cargoes,  to  recover  compensation  foi^  alleged  salvage 
services. 

Peter  S.  Carter,  for  libelant. 

Carpenter  &  Mosher,  for  all  boats  except  the  Peter  A.  Weber  and 
the  Weber  Bros. 
Jauies  J.  Macklin,  for  the  Peter  A.  Weber  and  the  Weber  Bros. 
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THOMAS,  District  Judge.  The  libelant  brings  the  present  ae- 
tion  for  salvage  services  alleged  to  have  beoi  rendered  the  boats  of 
the  claimants  in  the  Hudson  river,  on  the  28th  day  of  August,  1893. 
Daring  the  night  of  the  27th  of  August  a  storm  of  great,  and,  on 
that  river,  unprecedented,  violence  arose,  which  continued  unabated 
until  the  afternoon  of  the  28th.  The  tug  Hudson,  owned  by  the  libel- 
ant, was  lying  at  Bockland  Lake  landing,  when  the  canal  boats  li- 
beled herein,  and  other  canal  boats,  were  towed  down  the  river  past 
such  point  by  certain  tugs,  to  wit,  the  tugs  Pocohontas,  Komuk,  and 
Victoria.  The  tow  proceeded  safely  until  opposite  Irvington,  when 
the  sinking  of  one  of  the  boats  caused  the  tow  to  break  up.  There- 
upon, after  considerable  difflculty,  a  portion  of  the  tow  proceeded 
down  the  river  in  charge  of  the  Pocohontas.  The  tugs  Komuk  and 
Victoria  undertook  to  secure  control  of  the  remaining  fragment  of 
the  tow,  consisting  of  the  boats  libeled'  herein,  laden  with  grain,  and 
partially  succeeded  in  doing  so.  The  tow  was  conducted  with  great 
difficulty,  and  amidst  great  peril  to  the  boats  and  those  in  charge 
thereof,  to  a  point  some  two  miles  south  of  the  Rockland  Lake  land- 
ing. At  about  that  point  a  signal  of  distress  was  sent  out  by  one 
of  the  tngB,  and  ^though  the  tug  Hudson  was  lying  at  Rockland 
Lake  landing,  and  in  sight  of  the  distressed  boats,  she  preferred  the 
security  of  her  place  of  refuge,  and  did  not  respond  to  the  signal. 
However,  the  tug  Terror  did  so  respond,  and  rendered  aid  to  the  tow. 
The  Terror  fastened  to  the  stem  of  the  tow,  somewhat  on  the  star- 
board side,  and  the  tug  Komuk  did  the  same  on  the  port  side,  and 
in  these  positions  pulled  the  tow  up  the  stream;  while  the  Victoria, 
running  a  line  from  her  stem  to  the  bow  of  the  tow,  drew  in  a  di- 
rection contrary  to  that  of  the  Komuk  and  the  Terror,  so  as  to  keep 
the  boats  apart,  and  prevent  them  from  pounding  against  and  in- 
juring each  other.  There  were  four  tiers  of  boat&  In  the  front  tier 
were  the  boats  owned  by  or  in  charge  of  Weber.  In  the  second  tier 
were  three  boats,  and  in  each  of  the  fourth  and  fifth  tiers  were  four 
boats.  At  this  time  the  tow  was  in  the  center  of  the  channel  or 
somewhat  eastward  thereof.  The  tide  was  flood  and  the  wind  blow- 
ing with  considerable  velocity.  The  libelant's  witnesses  place  the 
wind  slightly  west  of  math,  while  the  claimant's  witnesses  give  it  a 
slightly  southeasterly  conrse.  It  was  blowing  substantially  from 
the  south,  which  would  carry  the  tug  directly  up  the  river.  The 
tow.  In  charge  of  the  tugs  as  above  stated,  was  drawn  northwesterly 
In  the  direction  of  Rockland  Lake  landing,  and,  according  to  the 
evidence  of  the  claimant's  witnesses,  passed  the  dock  at  a  distance 
in  the  river  of  from  500  to  800  feet,  to  a  point  where  the  bow  of  the 
tow  was  somewhat  above  or  northerly  from  the  dock;  whereupon 
the  Komuk  and  Terror  left  their  positions  at  the  stem  of  the  tow, 
and  secured  lines  to  the  bow  thereof,  the  Victoria  having  discon- 
nected her  lines,  as  her  radder  was  somewhat  impaired,  and  it  is 
claimed  that  her  services  w&re  no  longer  necessary.  The  claimants 
contend  that  the  intention  was  to  draw  the  tow  into  the  harbor  at 
Rockland  Lake  landing.  At  about  this  juncture,  but  before  the  tugs 
changed  their  position,  the  Hudson,  as  the  claimants  contend,'  came 


Digitized  by 


Google 


94  88  FEDERAL  REPORTER. 

out  from  the  dock,  went  in  front  of  the  Victoria,  aronnd  to  the  port 
side  and  stern  of  the  tow,  and  offered  her  aid  to  the  Terror;  that 
the  captain  of  the  Victoria,  temporarily  on  the  Komnk,  and  in  charge 
of  the  entire  tow,  called  out  to  the  captain  of  the  Terror  not  to  take 
the  line;  that  the  captain  of  the  Terror  directed  his  deck  hand  not 
to  take  the  line,  and  that  it  was  accordingly  refused.  The  captain 
of  the  Hudson  admits  that  the  Terror  declined  the  line,  bat  states 
that  the  reason  given  him  was  that  it  might  cause  the  Terror's  haw- 
ser to  part,  and  that  a  suggestion  was  made  by  some  one  that  the 
Hudson  should  connect  directly  with  the  tow.  In  any  case,  it  is 
agreed  that  the  Hudson  did  offer  her  aid  to  the  Weber  boats,  in  the 
front  tier  of  the  tow,  and  that  this  offer  was  declined  by  some  per- 
son in  immediate  charge  of  the  two  canal  boats  in  sach  tier.  The 
captain  of  the  Hudson  states  that  it  was  declined  for  the  same  rea- 
son and  with  the  same  suggestion  made  by  some  one  on  the  Terror. 
Again,  the  Hudson,  her  line  haying  been  refused  by  the  second  tier 
of  boats,  dropped  back  and  threw  her  line  to  the  CJoUins,  in  the 
third  tier.  No  one  testifying  for  the  claimant  knows,  as  they  tes- 
tify, how  the  Hudson  made  her  attachment  to  the  Collin&  However, 
some  of  them  state  that  the  first  line  thrown  to  the  Hudson  was  not 
taken  by  persons  on  the  Ck)llins,  and  was  allowed  to  fall  back  into 
the  water.  The  captain  of  the  Hudson  states  that  his  line  was  taken 
and  made  fast  by  those  on  the  Collins,  and  he  is  corroborated  in  this 
by  the  captain  of  the  Collins.  The  fact  seems  to  be  uncontradict- 
ed that  thereupon  the  Hudson  assisted  to  haul  the  boats  to  the  Bock- 
land  Lake  landing,  and  to  secure  them  in  the  refuge  there  provided. 
Several  persons  in  charge  of  the  canal  boats,  and  the  captains  of  the 
towing  tugs,  all  unite  in  a  substantially  similar  statement  as  to  the 
position  of  the  tugs  and  tow  when  the  Hudson  came  ap.  They  as- 
sert that  the  water  was  at  that  point  not  violent,  as  was  the  case 
further  oat  in  the  stream;  that  tiie  boats  were  in  no  danger  what- 
ever; that  the  tugs  in  charge  could  have  landed  them  without  diflB- 
culty;  that  the  perils  had  been  passed,  and  the  harbor  of  refuge  all 
but  made,  when  the  Hudson  came  out;  and  that  the  Mitire  service 
of  the  Hudson  did  not  continue  for  more  than  half  an  hour. 

The  captain  of  the  Hudson,  confirmed  somewhat  by  other  wit- 
nesses, gives  quite  another  and  different  account.  He  says  that 
when  he  went  out  the  tow  was  a  mile  or  a  mile  and  a  quarter  to  the 
east  of  the  dock;  that  her  tugs  were  fastened  to  the  bow,  but  were 
so  impotent  to  hold  the  tow  that  it  was  drifting  stemways  towards 
Tellers  Point,  on  the  east  side  of  the  river.  Teller's  Point  is  not  di- 
rectly eaat  from  Bockland  Lake  landing,  bat  northeasterly  thereof, 
and  about  northerly  of  the  center  of  the  river  opposite  Bockland  Lake 
landing,  and  about  a  mile  and  a  half  from  that  point.  The  river  oppo- 
site Bockland  Lake  landing  is  some  2^  miles  in  width.  The  libelant's 
evidence  also  tends  to  show  that  the  river  was  very  much  distarbed; 
that  the  water  was  dashing  over  the  bbats;  that  they  were  unman- 
ageable, and  in  danger  of  parting  their  lines,  separating,  and  being 
carried  to  and  wrecked  on  the  rocky  shore;  and  that  the  Hndson's 
aid,  Continuing  something  like  1^  hours,  prevented  such  cataatrophe. 
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The  question  is  whether  the  boats  were  in  any  danger  when  the 
Hudson  appeared,  whether  her  proffered  aid  was  declined,  and  wheth- 
er it  was  necessary. 

In  any  case,  before  reaching  Rockland  Lake  landing,  going  atem- 
waya,  the  boata  had  been  in  extreme  danger  for  many  hours;  also 
boats  in  the  aame  locality  had  been  separated  from  their  tow,  and 
several  of  them  dashed  to  pieces,  and  sunk  or  washed  upon  the  shore. 
The  boats  in  question  had  narrowly  escaped  destruction,  and  when 
making  for  Rockland  Lake  landing,  if  they  were  not  in,  yet  they 
were  in  close  conjunction  to,  a  danger  that  had  for  many  hours  beset 
them ;  and  those  on  board  of  the  canal  boats,  suffering  from  exposure, 
had  barely  escaped,  even  if  they  had  then  escaped,  from  a  continuing 
menace  to  their  lives.  The  alleged  indifference  of  those  on  the  tugs 
and  boats,  amounting  almost  to  serenity,  as  stated  by  them  severally 
on  the  witness  stand,  when  the  Hudson  appeared,  comports  illy  with 
the  very  great  and  just  sense  of  peril  that  seems  theretofore  to  have 
pursued  these  men,  in  what  was  on  both  sides  admitted  to  be  the 
most  destructive  storm  that  had  ever  come  over  the  river;  and  yet 
the  abundance  of  the  evidence  offered  by  the  claimants,  the  appar- 
ent candor  and  intelligence  of  several  of  their  witnesses,  render  im- 
probable the  evidence  of  the  libelant's  witnesses  as  to  the  dire  peril  of 
the  crew  at  the  very  time  when  the  Hudson  went  to  render  aid. 
The  tow  had  been  taken  for  some  miles  up  the  river,  and  had  been 
kept  off  the  shore.  It  is  true  that  full  control  of  the  tow  would  have 
been  necessary  to  have  taken  it  around  Teller's  Point,  had  it  drifted 
so  far  northerly;  but  it  is  incredible  that  so  many  persons,  of  ap- 
parently respectable  character,  should  have  disclaimed  so  strongly 
and  deliberately  against  the  continuance  of  the  full  dangers  that  at- 
tended them,  if  in  fact  they  had  been  in  peril  of  being  swept  by  the 
tempest  and  tide  upon  the  rock. 

liie  burden  of  proof  upon  the  libelant  has  not  been  sufficiently 
maintained  to  impress  the  court  with  the  truth  of  his  contention  that 
he  delivered  these  boats  from  great  peril.  They  had  probably  es- 
caped the  physical  dangers,  but  those  in  charge  were  probably  in 
such  condition  that  they  were  not  unwilling  to  receive  the  assistance 
extended  to  them  by  the  Hudson.  This  the  evidence  fairly  shows. 
It  is  suggested  by  some  of  the  parties  interested  that  the  act  of  the 
Bndson  was  regarded  as  a  mere  courtesy,  such  as  is  frequently  ex- 
tended by  tugs  to  tows,  and  that  it  was  not  expected  that  a  salvage 
service  was  intended.  The  captain  in  general  charge  of  the  tow 
stated  that  he  understood  that  the  Hudson  was  offering  a  service  for 
which  a  charge  would  be  made.  However  that  may  be,  the  service 
was  rendered,  and,  if  not  received  with  eagerness,  it  was  not  re- 
pelled as  absolutely  unwelcome.  The  libelant  has  the  legal  right  to 
be  paid  in  money  rather  than  by  a  reciprocity  of  courtesies.  The 
question  is,  what  should  that  payment  be?  It  cannot  be  said  that 
the  Hudson  saved  the  boats,  but  it  gave  a  helping  hand  to  those  who 
had  then  reached,  and  only  barely  reached,  in  weariness  and  distress, 
a  place  of  safety.  While  compensation  for  salvage  service,  as  such, 
cannot  be  allowed,  yet  something  in  the  nature  of  compensation  for 
towage  should  be  paid,  In  justice  to  the  libelant.    The  sum  of  $100 
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is  the  fall,  if  not  beyond  the  fall,  limit  of  jnat  compenBation  for  the 
Bcmces.  For  such  sum  and  costs  let  a  decree  be  Altered  in  favor  of 
the  libelant.  If  any  qnestion  shall  arise  as  to  the  share  of  the  decree 
that  the  vessels  shonld  respectively  bear,  the  matter  may  be  pre- 
sented to  the  court  for  settlement 


THE  IIARION. 

(District  Oonrt.  N.  D.  CallfornlB.     May  21,  1898.) 

No.  11,300. 

Sbakeh's  Wagks— Libel  against  Cakqo— Oatch  of  Fisb. 

Claimants  advanced  money  and  suppUet  to  tbe  owners,  to  enable  tbe 
vessel  to  make  a  fishing  voyage.  On  her  return  she  delivered  the  catch 
of  fish  to  them  In  payment  of  such  advances.  Bild  that,  on  these  facts, 
the  owners  of  the  vessel  were  owners  of  the  fish  when  canght,  and  when 
landed  after  her  return,  and  that  such  cargo  was  therefore  subject  to  a 
lien  for  seamen's  wages  In  an  amount  equal  to  what  wotild  be  a  reason- 
able freight  thereon  If  the  cargo  had  been  carried  by  the  veuel  for  per 
sons  other  than  her  owners. 

This  vras  a  libel  in  rem  for  seamen's  wages. 

H.  W.  Button,  for  libelants. 
A.  P.  Van  Dnzer,  for  claimants. 

DE  HAVEN,  District  Jndge.  This  is  a  libel  by  seamen  to  enforce 
against  a  cargo  of  salmon  a  claim  of  lien  for  their  wa^ea.  .The  cargo, 
consisting  of  850  barrels  of  salmon,  was  brought  by  the  barkentine 
Marion  from  Alaska  to  the  port  of  San  Francisco,  upon  the  voyage 
described  in  the  amended  libel.  The  Marion  has  been  sold,  and,  the 
proceeds  arising  from  such  sale  not  being  suflScient  to  pay  the  wages 
of  the  seamen,  it  is  sought  by  this  proceeding  to  enforce  the  balance 
of  their  claim  for  wages  against  the  cargo  in  question.  It  was  admit- 
ted upon  the  trial  that  prior  to  the  departure  of  the  Marion  on  that 
voyage,  which  was  a  voyage  undertaken  for  the  purpose  of  catching 
fish,  C.  E.  Whitney  &  Co.,  the  claimants  here,  advanced  to  the  owners 
of  the  vessel  money  and  supplies  of  the  value  of  f  4,400  for  the  pur- 
pose of  enabling  her  to  make  such  voyage.  Upon  the  return  of  the 
vessel  to  San  Francisco  the  claimants  received  the  860  barrels  of 
salmon  in  payment  of  the  advances  so  made  by  them  to  the  owners 
of  the  vesseL  Upon  this  state  of  facts,  there  must  be  a  finding  that  thei 
owners  of  the  vessel  were  the  owners  of  the  salmon  when  caught 
and  landed  in  San  Francisco;  and,  under  the  law  as  declared  by  my 
predecessor  in  overruling  the  exceptions  to  the  amended  libel  in  this 
case  (The  Marion,, 79  Fed.  104),  the  seamen  are  entitled  to  a  lien 
upon  such  cargo  in  an  amount  equal  to  what  would  be  a  reasonable 
freight  thereon  if  such  cargo  had  been  carried  by  the  vessel  for  per- 
sons other  than  the  owners  of  the  vessel.  It  was  agreed  upon  the 
trial  that  $1  per  barrel  would  be  a  reasonable  charge  for  freight  upon 
the  voyage  named.  Let  a  decree  be  entered  in  favor  of  the  libelants 
for  the  sum  of  f 850  and  costs. 
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HARLESS  V.   UNITED  STATES. 
(Circuit  Coart  of  Appeals,  Elghtli  Circuit   June  20,  1898.) 

No.  1,050. 
Courts  of  Afpbai,— CBivniAL  J musDionOK— Crimes  in  Ihdias  Terri- 

the  act  of  March  1,  1895,  creating  a  court  of  appeals  for  the  Indian    • 
Itory,  and  giving  It  full  Jurisdiction,  civil  a'nd  criminal,  the  provision 
?ctIon  11  that  "writs  of  error  and  appeals  from  the  final  decision  of 

appellate  court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court 
ppeals  for  the  Eighth  Judicial  circuit,  in  the  same  manner  and  under 
same  regulations  as  appeals  are  taken  from  the  circuit  courts  of  the 
ed  States,"  conferred  upon  that  court  full  appellate  Jurisdiction,  in- 
ing  that  In  cases  of  Infamous  crimes,  which  was  theretofore  vested 
te  United  States  supreme  court. 

pror  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter-  IIICII 

•JC5.. 
las  Marcnm,  Thomas  Owen,  J.  H.  Koogler,  John  Watkins  '^^2 

a  M.  Mellette,  and  Edgar  Smith,  for  plaintiff  in  error.  l2'"' 

.  S<^r,  U.  8.  Atty.  (L.  F.  Parker,  Jr.,  Asat.  U.  8.  Atty.,  on  Jt*^ 

tor  the  United  States.  !-*r? 

re  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
t  Judg& 


iAS,  District  Judge.    Plaintiff  in  error  was  indicted  in  the  ««J!1 

States  court,  in  the  Indian  Territory,  for  larceny  and  receiv-  -.... 

len  property,  and,  upon  trial,  was  found  guilty,  and  sentenced  L..— 

riaonment  for  two  years  and  six  montha    By  appeal  he  carried  KlKi 

e  before  the  United  States  court  of  appeals  for  the  territory,  "ID 

ich  the  sentence  and  judgment  of  the  trial  court  were  af-  *]':>* 

;   and  thereupon  a  writ  of  error  from  this  court  was  sued  '.ZyJ'J 

the  territorial  appellate  court,  and,  the  transcript  having  been  — 'C^ 
ed  in  this  court,  the  United  States  now  moves  for  a  dismissal 
writ,  on  the  ground  that  a  writ  of  error  will  not  lie  from  this 
o  the  appellate  court  of  the  Indian  Territory  in  cases  of  infa- 
rimes,  or,  in  other  words,  that  jurisdiction  in  this  court  does 
St  in  cases  of  infamous  crimes  committed  in  the  Indian  Terri- 

iipport  of  the  motion  to  dismiss,  it  is  argued  that  under  the 
ons  of  the  act  of  March  3,  1891,  creating  the  courts  of  appeal, 
ction  in  cases  of  infamous  crimes  was  not  conferred  upon  the 
of  appeal,  but  by  section  5  of  the  act  was  conferred  upon  the 
e  court,  and  that  it  was  not  until  the  adoption  of  the  act  of 
y  20,  1897  (29  Stat.  492),  amendatory  of  the  act  of  1891,  that 
cuit  courts  of  appeal  could  entertain  jurisdiction  in  cases  of 
us  crimes,  and  that  this  amendatory  act  has  only  the  effect 
sferring  to  the  several  circuit  courts  of  appeal  the  then  exist- 
isdiction  of  the  supreme  court  over  cases  of  infamous  crimes, 
at,  when  this  act  took  effect,  the  supreme  court  did  not  have 
:tion  over  such  cases  in  the  Indian  Territory,  because  th<> 
V.~7 


Digitized  by 


Google 


98  88  FBDERAL  RBPORTGR. 

jurisdiction  conferred  upon  the  supreme  court  over  such  cases  in  the 
Indian  Territory,  by  the  act  of  1891,  had  been  taken  away  by  the 
subsequent  act  of  March  1,  1895  (28  Stat.  693),  creating  an  appellate 
court  for  the  territory,  and,  therefore,  there  was  no  existing  juriB- 
diction  in  the  supreme  court  in  such  cases  to  be  transferred  to  this 
court  by  force  of  the  {Movisions  of  the  act  of.  1897. 

In  determining  the  question  of  the  extent  of  the  jurisdiction  of  thia 
court  over  the  courts  of  the  Indian  Territory,  regard  must  be  pri- 
marily paid  to  the  acts  of  congress  creating  and  enlarging,  from  time 
to  time,  the  courts  and  judicial  system  of  the  territory. 

Previous  to  the  adoption  of  the  act  of  March  1,  1889  (25  Stat 
788),  creating  a  United  States  trial  court  in  the  ^dian  Territorj, 
the  jurisdiction  in  criminal  cases  arising  in  the  territory  wa^  appor- 
tioned between  the  United  States  courts  in  the  Northern  distiict 
of  Tcxaa,  the  Western  district  of  Arkansas,  and  the  district  of  Kan- 
sas. No  appeal  or  writ  of  error  was  provided  for  until  the  adoption 
of  the  general  act  of  February  6, 1889  (25  Stat.  655),  which  authorized 
the  issuance  of  the  writ  of  error  from  the  supreme  court  to  any  court 
of  the  United  States  in  capital  cases.  By  the  act  of  March  i,  1888, 
a  United  States  trial  court  was  created  for  the  territory ;  and  by  sec- 
tion 5  of  the  act  it  was  declared  "that  the  court  hereby  established 
shall  have  exclusive  original  jurisdiction  over  all  offenses  against 
the  laws  of  the  United  States  committed  within  the  Indian  Ter- 
ritory, as  in  this  act  defined,  not  punishable  by  death  or  by  impris- 
onment at  hard  labor";  thus  leaving  the  jurisdiction  in  the  latter 
class  of  cases  in  the  United  States  courts  of  Texas  and  Arkansas. 

The  act  of  May  2,  1890  (26  Stat.  81),  enlarged  the  jurisdiction 
of  the  trial  court  of  the  territory  by  putting  in  force  therein  the 
provisions  of  chapter  45  of  the  General  Laws  of  the  State  of  .\rkan- 
sas,  entitled  "Criminal  Law,"  and  conferring  jurisdiction  over  the 
offenses  therein  defined  upon  the  territorial  court,  subject  to  the  pro- 
viso that  the  United  States  courts  in  the  Eastern  district  of  Texas 
and  Western  district  of  Arkansas  "shall  continue  to  exercise  ex- 
clusive jurisdiction  over  all  crimes  and  misdemeanors  against  the 
laws  of  the  United  States  applicable  to  the  said  territory,  which  are 
punishable  by  the  laws  of  the  United  States  by  death  or  by  imprison- 
ment at  hard  labor,  except  as  otherwise  provided  in  the  following 
sections  of  this  act."  These  sections,  numbered  34,  35.  and  36,  con- 
ferred upon  the  territorial  court  jurisdiction  over  many  infamous 
offenses,  so  that  in  effect  the  jurisdiction  over  this  class  of  cases  was 
apportioned  between  the  territorial  court  and  the  courts  of  the  East- 
ern district  of  Texas  and  Western  district  of  Arkansas,  being  in 
some  instances  concurrent.  By  section  42  of  the  act  it  was  declared 
"that  appeals  and  writs  of  error  may  be  taken  and  prosecuted  from 
the  decisions  of  the  United  States  court  in  the  Indian  Territory  to 
the  supreme  court  of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  courts  of  the  United 
States,  except  as  otherwise  provided  in  this  act." 

The  next  act  in  sequence  of  time,  affecting  the  question,  is  that 
of  March  3,  1891  (26  Stat.  826),  creating  the  circuit  courts  of  appeals, 
which  provided,  in  section  5,  that  writs  of  error  from  the  supreme 
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lij^t  be  taken  to  the  circuit  and  district  courts  in  cases  of 
ion  of  a  capital  or  otherwise  infamous  crime,  and  in  other 
1  cases  jurisdiction  was  conferred  on  the  proper  circuit  court 
sals.  By  section  13  of  the  act  it  waa  provided  tliat  appeals 
its  of  error  may  be  taken  and  prosecuted  from  the  decisions 
United  States  court  in  the  Indian  Territory  to  the  supreme 
f  the  United  States,  or  to  the  circuit  court  of  appeals  in  the 
circuit,  in  the  same  manner  and  under  the  same  r^ulations 
1  the  circuit  and  district  courts  of  the  United  States  under 
t  In  McLiah  v.  Eoff,  141  U.  S.  661,  12  Sup.  Ct  118,  it  was 
It  this  act  "provides  for  the  distribution  of  the  entire  appellate 
;tion  of  our  national  judicial  system  between  the  supreme  court 
United  States  and  the  circuit  court  ot  appeals,  therein  estab- 
by  designating  the  classes  of  cases  in  respect  of  which  each 
e  courts  shall  respectively  have  final  jurisdiction."    It  thus  ..,.«. 

appears  that,  if  the  case  now  under  consideration  had  been  ^ 

n  the  trial  court  of  the  territory  at  any  time  when  these  pro-  sE^ 

of  the  act  of  1891  were  in  force  in  the  territory,  the  case  '^is 

lave.been  carried  by  writ  of  error  before  the  supreme  court.  ^Z" 

«•  words,  when  the  act  of  1891  took  effect,  the  supreme  court  5^^ 

:isdiction,  by  writ  of  error,  in  all  cases  wherein  a  conviction  !^0 

infamous  crime  was  had  in  any  circuit  or  district  court  of  the  CI^ 

States  or  in  the  United  States  court  in  the  Indian  Territory.  -.»« 

lie  provisions  of  the  act  of  January  20,  1897  (29  Stat.  492),  the  U.j„ 

stion  over  cases  of  infamous  crimes  is  tal^en  awaj  from  the  ^'iT, 

le  court,  and  is  conferred  upon  the  circuit  courts  of  appeals;  «»-,l 

:  there  can  be  no  question  that  had  the  conviction  in  the  case  |.-.« 

?fore  the  court  been  had  in  a  circuit  or  district  court  of  the  r-t-i 

States,  subsequent  to  January  20,  1897,  this  court  would  have  -'i  •? 

risdiction  therein.     It  is  contended,  however,  that  this  juris-  s;!. 

does  not  exist  over  infamous  cases  arising  in  the  Indian  Ter-  '^~'T. 

on  the  ground  that  the  act  of  March  1, 1895  (28  Stat.  693),  had  .I'i'^l 

!d  the  supreme  court  of  jurisdiction  over  infamous  crimes  in  — *<», 

lian  Territory,  and  thwefore  the  act  of  1897  did  not  confer  this 
ction  on  this  court,  it  being  in  terms  limited  to  cases  arising  in 
trict  and  circuit  courts.  The  act  of  1895  was  practically  in- 
to create  a  judicial  system  for  the  Indian  Territory.  It  en- 
the  civil  jurisdiction  of  the  trial  court,  and  by  section  9  it  de-  ' 

the  courts  of  Texas,  Arkansas,  and  Kansas  of  all  criminal  ju-  i 

ion  after  September  1,  1896,  over  cases  arising  in  the  territory, 
oferred  the  entire  criminal  jurisdiction,  after  that  date,  on  the 
rial  court.     In  re  Johnson,  167  U.  S.  120, 17  Sup.  Ct.  735.     In 
11  it  provided  for  a  court  of  appeals  for  the  territory,  and 
1  that  all  appeals  and  writs  of  error  in  criminal  cases  should 
en  to  the  appellate  court  created  by  the  act ;  and  it  is  by  rea- 
this  provision  that  it  is  contended  that  the  pre-existing  juris- 
of  the  supreme  court  over  convictions  in  infamous  cases  was 
ated,  and  therefore  the  act  of  1897  did  not  transfer  jurisdiction 
court,  in  such  cases  arising  in  the  territory,  because  no  such 
ction  then  existed- in  the  supreme  court.     But  the  jurisdiction 
court  is  not  dependent  upon  the  provisions  of  the  act  of  1897, 
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bat  Upon  those  of  section  11  of  the  act  of  1805,  which,  after  creating 
a  court  of  appeals  for  the  territory  and  for  the  taking  of  all  cases, 
civil  and  criminal,  to  that  court  from  the  trial  court  on  appeal  or 
writ  of  error,  fnrtilier  enacts  that  "writs  of  error  and  appeals  from 
the  final  decision  of  said  appellate  court  shall  be  allowed,  and  may  be 
taken  to  the  circuit  court  of  appeals  for  the  Eighth  judicial  circuit, 
in  the  same  manner  and  under  the  same  regulations  as  appeals  are 
taken  from  the  circuit  courts  of  the  United  States."  Thus,  we  have 
a  specific  grant  to  this  court  of  jurisdiction  over  the  final  decisions  of 
the  appellate  court  of  the  territory,  which  may  be  said  to  be  open  to 
two  constructions:  First,  that  it  is  a  grant  of  jurisdiction  over  every 
case  finally  decided  by  the  appellate  court,  the  latter  clause  of  the 
paragraph  being  intended  to  point  out  the  manner  and  method  for 
securing  the  right  of  appeal  created  by  the  preceding  portion  of  the 
sentence  or  paragraph ;  or,  second,  that  it  is  a  grant  of  jurisdictioc 
over  the  final  decisions  of  the  appellate  court  in  all  cases  wherein 
jurisdiction  in  this  court  would  e^ist  if  the  decision  had  been  rendered 
in  a  circuit  court  of  the  United  States. 

If  the  first  construction  is  the  proper  one,  then  the  jui^isdiction  of 
this  court  is  beyond  all  fair  question;  and  we  are  of  the  opinion  that 
this  is  the  true  meaning  of  the  clause  under  consideration.  Section 
11  of  the  act  creates  a  court  of  appeals  for  the  territory,  and  enacts 
that  it  i^all  have  the  same  supervisory  power  over  the  trial  courts 
as  is  possessed  by  the  supreme  court  of  Arkansas  over  the  trial  courts 
of  that  state;  and,  appellate  jurisdiction  in  civil  and  criminal  cases 
having  been  thus  conferred,  it  is  then  enacted  that  writs  of  error  and 
appeals  from  the  final  decision  of  said  appellate  court  shall  be  al- 
lowed, and  may  be  taken  to  this  court,  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken  from  the  circuit  courts. 
The  natural  construction  of  this  clause  makes  it  include  all  final  deci- 
sions of  the  appellate  court.  The  clause  was  enacted  to  confer  an 
appellate  jurisdiction  upon  this  court  over  the  territorial  appellate 
court  When  this  subject-matter  was  before  congress  for  considera- 
tion, two  questions  would  naturally  arise :  First,  what  shall  be  the 
extent  of  the  jurisdiction  proposed  to  be  conferred  upon  the  court 
of  appeals  for  the  Eighth  circuit  over  the  decisions  of  the  territorial 
court;  and,  second,  how  shall  this  jurisdiction  be  exercised?  The 
first  question  was  answered  by  enacting  that  "writs  of  error  and  ap- 
peals from  the  final  decision  of  said  appellate  court  shall  be  allowed 
and  may  be  taken  to  the  circuit  court  of  appeals  for  the  Eighth  judi- 
cial circuit";  euxd  the  second  question  was  answered  by  the  words, 
"in  the  same  manner  and  under  the  same  regulations  as  appeals  are 
taken  from  the  circuit  courts  of  the  United  States."  The  words  cre- 
ating the  appellate  jurisdiction  in  this  court  are  general  in  their  im- 
port, and  it  is  difiQcult  to  see  in  what  way  a  more  unlimited  jurisdic- 
tion could  have  been  created  in  this  court  over  the  final  decisions  of 
the  territorial  court  than  is  provided  for  in  this  clause  of  the  section; 
and  the  contention  that  the  addition  of  the  words  "in  the  same  man. 
ner  and  under  the  same  regulations  as  appeals  are  taken  from  the 
circuit  courts  of  the  United  States"  must  be  construed  to  be  a  lim- 
itation upon  the  previously  granted  jurisdiction  is  not  well  founded. 
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Tbey  refer  solely  to  the  mode  in  which  the  previously  granted  right 
of  appeal  is  to  be  exercised. 

The  distinction  to  be  made  between  statates  containing  a  general 
grant  of  jurisdiction  and  those  intended  to  be  limited  to  particular 
cases  only  is  well  illustrated  by  the  statutes  construed  by  the  supreme 
court  in  the  cases  of  In  re  Heath,  lU  U.  S.  92,  12  Sup.  Ct.  615,  and 
Polsom  V.  U.  S.,  160  U.  S.  121, 16  Sup.  Ct.  222,  cited  and  relied  upon 
by  counsel  for  the  government.  In  the  former  case  a  writ, of  error 
from  the  snpreme  court  of  the  United  States  to  the  supreme  court  of 
the  District  of  Columbia  was  sought  under  the  provisions  of  section 
846  of  the  Revised  Statutes  of  the  District  of  Columbia,  which  enacts 
that  "any  final  judgment,  order  or  decree  of  the  snpreme  court  of  the 
district  may  be  re-examined  and  reversed  or  affirmed  ru  the  supreme 
court  of  the  United  States  upon  writ  of  error  or  appeal,  in  the  same 
cases  and  in  the  like  manner  as  provided  by  law  in  reference  to  the 
final  judgments,  orders  and  decrees  of  the  circuit  court  of  the  United 
States."  This  statute,  by  the  use  of  the  apt  words  "in  the  same 
cases,"  clearly  restricted  the  Appellate  jurisdiction  of  the  snpreme 
court  over  the  judgments  of  the  supreme  court  of  the  District  of 
Columbia  to  the  cases  in  which  appellate  jurisdiction  existed  over 
judgments  of  the  circuit  courts  of  the  United  States.  In  the  case  of 
Folsom  y.  U.  S.,  a  case  certified  from  this  conrt  to  the  supreme  court, 
and  involving  the  question  whether  this  court  had  jurisdiction  to 
review  the  judgment  of  the  supreme  court  of  the  territory  of  New 
Mexico  in  cases  of  infamous  crimes  (the  case  arising  before  the  adop- 
tion of  the  act  of  1897),  it  was  held  by  the  supreme  court  that  the 
question  turned  upon  the  construction  to  be  given  to  section  16  of  the 
act  of  1891,  creating  the  circuit  courts  of  appeals,  which  in  substance 
provides  that,  in  cases  wherein  the  decision  of  the  court  of  appeals 
is  made  final  by  section  6  of  the  act,  that  court  shall  have  the  same 
right  to  review  the  final  judgments  of  the  supreme  courts  of  the  sev- 
eral territories  as  is  conferred  by  the  act  to  review  the  judgments 
of  the  district  and  circuit  courts.  The  supreme  court  held  that  this 
section  did  not  include  a  general  grant  of  jurisdiction,  but  that  it  was 
specific  and  limited,  and  did  not  extend  to  the  decisions  of  the  terri- 
torial court  of  New  Mexico,  in  cases  of  infamous  crimes,  because  such 
jurisdiction  did  not  then  exist  in  the  court  of  appeals  in  cases  pend- 
ing in  the  district  and  circuit  courts. 

The  restrictive  terms  found  in  the  statutes  construed  in  the6e  cases 
are  not  found  in  the  act  creating  the  judicial  system  for  the  Indian 
Territory.  The  provisions  of  section  11  of  the  act  creating  the  court 
of  appeals  for  the  territory,  and  conferring  jurisdiction  thereon  over 
cases  heard  in  the  trial  courts,  do  not  refer  to  the  jurisdiction  of  the 
district  and  circuit  courts  of  the  United  States,  and  the  extent  of 
the  jurisdiction  of  the  territorial  court  of  api>eal8  is  not  in  any  par- 
ticular controlled  by  the  statutes  creating  the  jurisdiction  of  the  dis- 
trict and  circuit  courts;  and,  when  the  section  proceeds  to  declare 
that  the  final  decisions  of  the  territorial  appellate  conrt  may  be  re- 
viewed in  this  court,  it  can  only  refer  to  final  decisions  rendered  by 
the  appellate  court  in  the  exercise  of  the  jurisdiction  conferred  on 
it  by  the  preceding  portions  of  the  section,  which  jurisdiction,  as 
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already  stated,  is  not  in  any  way  measared  or  limited  by  the  jurisdic- 
tion of  the  district  or  circnit  courts;  and  therefore,  if  we  give  to  the 
words  creating  the  appellate  jarisdiction  of  this  court  their  plain  and 
ordinary  meaning,  it  must  be  held  that  the  jurisdiction  of  this  court 
extends  to  all  final  decisions  rendered  in  the  territorial  appellate 
court  Unless  this  is  the  proper  construction  of  the  act,  it  follows 
that  the  decisions  of  the  territorial  appellate  court  in  convictions 
for  infamous  crimes  cannot  be  appealed  from,  but  that  an  appeal  to 
this  court  does  exist  in  all  cases  not  infamous.  It  is  true  that,  if  the 
language  of  the  statute  demands  this  construction,  the  court  is  not 
justified  in  refusing  to  follow  the  plain  meaning  of  the  statute,  by 
reason  of  the  apparently  absurd  result  caused  thereby.  Folsom  t. 
U.  8.,  160  U.  a  121,  16  Sup.  Ct.  222.  It  is  equally  true  that,  if  the 
words  of  a  statute  are  susceptible  of  more  than  one  meaning,  the  ab- 
surdity of  the  result  of  one  construction  is  a  strong  argument  against 
its  adoption.  Thus,  in  Lau  Ow  Bew  v.  U.  8.,  144  D.  S.  47,  12  Sup. 
Ct.  517,  it  is  said:  "Nothing  is  better  settled  than  that  statutes  should 
receive  a  sensible  construction,  such  as  will  effectuate  the  legislative 
intention,  and,  if  possible,  so  as  to  avoid  an  unjust  or  an  absurd  con- 
clusion." No  reason  can  be  assigned  in  support  of  the  view  that 
congress  intended  to  deny  an  appeal  in  cases  of  infamous  crimes,  and 
to  confer  it  in  cases  of  misdemeanor;  and  therefore  no  reason  exists 
for  construing  the  clause  of  section  11  of  the  act  of  1895,  which  con- 
fers jurisdiction  upon  this  court  over  the  final  decisions  of  the  appel- 
late court  of  the  territoi^,  in  such  a  manner  as  to  confer  jurisdiction 
in  minor  cases,  while  denying  it  in  cases  of  greater  importance.  If 
the  language  of  the  section  was  such  as  to  clearly  show  that  juris- 
diction was  not  conferred  upon  this  court  in  the  latter  class  of  cases, 
then  it  could  not  be  inferred  simply  to  avoid  an  apparently  absurd 
result  (Folsom  v.  U.  S.,  supra) ;  but  when,  as  in  this  case,  the  words 
of  the  section  conferring  the  jurisdiction  are  broad  enough  to  include 
convictions  for  infamous  and  noninfamous  crimes  alike,  the  court  is 
not  required  to  give  an  enlarged  meaning  to  the  words  "in  the  same 
manner  and  under  the  same  regulations  as  appeals  are  taken  from 
the  circuit  courts,"  in  order  that  the  jurisdiction  over  convictions 
for  infamous  crimes  shall  be  denied,  while  it  exists  over  cases  of  lesK 
gravity.  We  hold,  therefore,  that  section  11  of  the  act  of  1895  con- 
fers upon  this  court  appellate  jurisdiction  over  the  final  decisions  of 
the  court  of  appeals  of  the  Indian  Territory;  and,  so  holding,  it  fol- 
lows that  the  motion  to  dismiss  for  want  of  jurisdiction  must  be,  and 
i%  overruled. 


CAMPBELL  V.  WAITB. 
(Circuit  Court  of  Appeals.  Elgbtb  Circuit.   June  13,  1898.) 
No.  1.018. 
Habbab  CoBPUt— PBraoRBB  Hbld  bt  Btatb  for  Acts  Dom  uiidbr  Fxdbbax 

AnTHOKITT. 

Tbe  federal  courts  may,  on  habeas  corpus,  release  a  person  after  bis  con- 
viction by  a  state  court,  as  well  as  before  trial,  wben  he  Is  In  custody  for 
an  act  done  in  pursuance  of  a  law  of  tbe  United  States  lawfully  enacted. 
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T.  St  I  768,  was  designed  to  glre  relief  to  one  In  cnitody  under  a  state 
not  only  when  a  state  statute  expressly  imposes  a  penalty  tor  ec- 
Ing  a  law  of  the  United  States  or  the  process  of  Its  conrta,  bat  also 
a  the  state  law  is  general  in  Its  terms,  and  applicable  to  all  persons, 
one  Is  In  custody  under  color  thereof  for  an  act  which  was  In  fact 
!  In  pursuance  of  federal  authority. 

ben,  on  habeas  corpus,  a  person  claims  Immunity  from  arrest  and. 
■isonment,  on  the  ground  that  he  Is  held  for  an  act  done  under  federal 
orlty,  the  federal  courts  may  go  behind  the  indictment  or  Information 
:d  in  tbe  state  court,  and  ascertain  by  Independent  inquiry  whether 
i.ct  which  furnished  the  sole  basts  for  tbe  tfbarge  was  In  truth  done 
ursuance  of  a  law  of  the  United  States. 


e  arrest,  under  state  authority,  of  federal  officers  or  other  persons 
acts  lawfully  done  In  discharge  of  their  duties  under  federal  laws, 
;nt8  a  case  of  urgency,  which  warrants  a  discbarge  of  the  prisoner 
abeas  corpus  without  remitting  him  to  the  slower  remedy  o^  an  appeal 
le  United  States  supreme  court. 

!al  from  the  District  Conn  of  tlie  United  States  for  the  North- 
strict  of  Iowa.  v 

rd  F.  Waite,  the  appellee,  filed  an  application  for  a  writ  of  habeas 
In  the  United  States  district  court  for  the  Northern  district  of  Iowa. 
h  he  alleged.  In  substance,  that  he  was  unlawfully  restrained  of  his 
t>y  A.  C.  Campbell,  the  sheriff  of  Howard  county,  Iowa,  under  a  war- 
ned by  the  district  court  of  said  county;  that  he  was  held  in  custody 
mgfnily  deprived  of  his  liberty  "for  an  act  done  In  pursuance  of  the 

the  United  States";  and  that  tbe  restraint  so  Imposed  "was  in  viola- 
the  constitution  and  laws  of  the  United  States,  the  courts  of  the  state 
.  having  no  Jurisdiction  to  arrest  or  imprison  him."  A  writ  of  habeas 
having  been  duly  Issued  and  served,  said  A.  C.  Campbell,  the  appel- 
ide  a  return  to  the  writ,  stating.  In  substance,  that  he  held  the  said 
»  custody  by  virtue  of  a  warrant  of  commitment  Issued  on  a  Judgment 
Ustrict  court  of  Howard  county,  Iowa,  which  was  rradered  on  June 
i,  and  that  said  Judgment  after  Its  rendition  had  been  duly  affirmed 
!al  by  the  supreme  court  of  the  state  of  Iowa.  Attached  to  said  re- 
■re  duly-certlfled  copies  of  the  Judgment  of  the  district  court  of  How- 
Dty,  of  the  indictment  on  which  the  said  Waite  had  been  tried,  of  tbe 
at  of  affirmance  by  the  supreme  court  of  the  state,  and  of  the  warrant 
aitment  under  which  the  accused  was  held. 

idictment  appears  to  hare  been  based  on  section  4767  of  the  Code  of 
'  1897,  quoted  below  in  tbe  margin,i  and  charged,  in  substance,  that 
Valte,  at  and  within  said  county  of  Howard,  on  or  abont  the  4th 

October,  A.  D.  1894,  did  willfully,  maliciously,  unlawfully,  and 
Bly  threaten  verbally  to  accuse  one  D.  P.  Andrus,  a  person  then  and 
sing  and  residing  In  Howard  county,  Iowa,  of  the  crime  of  perjury, 
have  him  arrested  and  punished  therefor,  in  order  to  compel  the  sal"'* 

to  do  an  act  against  his  will.     To  the  aforesaid  return  a  reply  wa' 

tbe  petitioner,  wherein  he  admitted  that  he  bad  been  indicted,  triec' 
ivlcted  in  the  district  court  of  Howard  county,  Iowa;    that  the  Judg 
t  said  court  had  been  subsequently  affirmed  by  the  supreme  courv 
itate  (70  N.  W.  596);  and  that  he  was  then  In  custody  by  virtue  of  a 
t  issued  on  said  Judgment    He  averred,  however,  in  substance,  that 

y  person,  either  verbally  or  by  any  written  or  printed  oommunioation,  ma- 
threaten  to  accune  another  of  a  crime  or  offense,  or  to  do  any  injary  to  the 
r  property  of  another  with  intent  to  extort  any  money  or  pecuniary  advantage 
r,or  to  compel  ihp  person  so  threatened  to  do  any  act  against  his  wlU,  he  shall 
soned  in  the  penitentiary  not  more  than  two  years  or  be  fined  not  exceeding 
Ired  dollars. 


:::c:: 
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the  Judgment  of  the  state  court,  by  virtue  of  which  be  was  held  in  castody. 
was  utterly  null  and  void  and  of  no  force  or  effect,  because  the  acts  com- 
plained of  In  the  indictment  on  account  of  which  be  had  been  accnsed  and 
convicted  were  acts  which  he  had  done  and  performed  as  a  special  examiner 
of  pension  claims  in  the  discharge  of  duties  that  were  Imposed  upon  him  aa 
such  examiner  by  the  laws  of  the  United  States.  In  support  of  this  general 
averment,  the  petitioner  alleged,  in  substance,  the  following  facts:  That,  at 
the  time  of  the  commission  of  the  alleged  otfense  against  the  laws  of  the 
state  of  Iowa,  he  was  a  special  examiner  of  the  pension  bureau,  and,  as  sach. 
had  authority  to  administer  oaths  and  take  affidavits  In  the  InveatigaUon  of 
.claims  pending  before  the  commissioner  of  pensions,  and  was  charged  with 
the  duty  of  examining  pension  claims  and  aiding  In  the  prosecution  of  per- 
sons appearing  on  such  investigations  to  be  guilty  of  fraud  In  presenting  or 
procuring  the  allowance  of  claims  for  pension;  that  one  Daniel  P.  Andms, 
of  Howard  county,  Iowa,  was  at  the  time  a  pensioner  of  the  United  States, 
and  an  applicant  before  the  pension  bureau  for  an  Increase  of  his  pension; 
that  three  letters  had  been  &led  by  said  Andrus  In  support  of  his  claim  for  an 
increased  pension;  that  the  duty  had  been  devolved  on  the  petitioner,  by 
order  of  the  commissioner  of  pensions,  of  Investigating  the  merits  of  said 
dalm;  that,  In  the  discharge  of  that  duty,  the  three  letters  aforesaid  and 
other  evidence  in  support  of  the  claim  came  Into  the  possession  of  the  peti- 
tioner; that,  upon  an  examination  thereof,  he  had  good  reason  to  believe, 
and  did  believe,  that  one  or  more  of  said  letters  were  false  and  fraudulent, 
in  that  they  had  been  written  long  after  the  time  when  they  purported  to 
have  been  written;  and  that  It  thereupon  became  bis  duty,  as  special  examiner 
In  charge  of  said  claim,  to  visit  said  Andrus,'  and  ascertain  from  him,  by  a 
statement  under  oath,  the  true  date  when  the  said  letters  were  written.  The 
petitioner  further  alleged  that,  for  more  than  one  year  prior  to  the  date  last 
aforesaid,  he  had  been  engaged  with  other  special  examiners  in  Investigating 
many  pension  claims  originating  In  Howard  county,  Iowa,  and  in  that 
vicinity.  In  which  one  George  M.  Van  Leuven,  a  resident  of  that  county,  had 
acted  as  attorney  in  prosecuting  said  claims  before  the  pension  department; 
that  so  many  frauds  bad  been  unearthed  in  the  course  of  such  investigation, 
many  of  which  had  been  committed  at  the  instance  of  said  Van  Leaven, 
without  any  Intentional  wrongdoing  on  the  part  of  the  applicants,  that  it  was 
deemed  inexpedient  and  Impracticable  to  prosecute  all  persons  concerned 
therein;  that  general  instructions  had  accordingly  been  given  by  the  com- 
missioner of  pensions  to  obtain  all  material  evidence  that  could  be  obtained 
respecting  the  conduct  of  said  Van  Leuven  and  other  persons  who  had  acted 
in  an  official  capacity,  as  examining  surgeons,  who  might  have  been  concerned 
in  said  frauds,  to  the  end  that  they  might  be  duly  prosecuted,  but  that  no 
prosecutions  should  be  recommended  or  set  on  foot  by  special  examiners  of 
the  pension  department  against  individual  pensioners  who  confessed  their 
fraud,  except  in  extreme  cases  where  the  frauds  perpetrated  appeared  to  have 
been  gross  and  willful;  that,  acting  in  line  with  such  general  Instructions  of 
the  commissioner  of  pensions,  the  petitioner  visited  said  Andrus,  in  Howard 
county,  Iowa,  with  a  view  of  ascertaining  whether  the  aforesaid  letters  which 
were  believed  to  be  fraudulent  were  in  fact  written  on  the  date  which  had 
theretofore  been  alleged  by  the  pension  claimant,  to  wit,  in  the  year  1S64, 
or  at  a  much  later  date;  that,  on  the  occasion  of  said  interview,  the  petitioner 
requested  said  Andrus  to  make  a  truthful  statement  concerning  said  letters 
and  the  dates  when  they  were  written,  and  said  to  him,  in  substance,  "that 
if  be,  the  said  Andrus,  should  not  tell  the  truth  about  said  letters,  and  if  it 
should  conclusively  appear  thereafter  from  other  sources  that  he  had  made 
false  statements  under  oath  concerning  said  letters,  then  he,  the  said  peti- 
tioner, would  recommend  the  criminal  prosecution  of  said  Androa  for  per- 
jury," the  fact  being  that  Andrus  had  theretofore  stated  under  oath,  in  a 
deposition  taken  before  a  special  examiner  of  the  pension  bureau  in  support 
of  his  claim  for  a  pension,  that  said  letters  were  written  by  him  during  the 
year  1864,  which  statement  was  material  to  the  allowance  of  the  claim,  and 
constituted  the  crime  of  perjury,  under  the  laws  of  the  United  States,  provided 
It  was  false  and  was  known  to  said  Andrus  to  be  false  when  the  same  was 
made.   The  reply  further  disclosed,  in  substance,  that  the  acts  aforesaid,  as 
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described  by  the  petitioner,  and  no  other  or  different  acts,  constlttitea  the 
alleged  offense  for  which  he  had  been  Indicted,  tried,  convicted,  and  sentenced 
In  the  district  court  of  Howard  county,  Iowa.  The  respondent  below,  who  U 
the  appellant  here,  demurred  to  the  foregoing  plea,  and  also  moved  to  strike 
out  material  parts  thereof,  but  each  was  overruled.  A  hearing  was  then  bad 
on  the  issues  tendered  by  the  plea;  considerable  evidence  was  offered  by  the 
petitioner  In  support  thereof;  and,  at  the  conclusion  of  the  hearing,  the  peti- 
tioner was  discharged  from  custody.  81  Fed.  359.  The  case  comes  to  this 
court  on  appeal  from  such  order. 

Milton  Remley,  Atty.  Gen.  of  Iowa,  for  appellant 
Edward  C.  Stringer,  U.  S.  Atty.,  Fred  W.  Reed,  and  Daniel  Pish, 
for  appellee 

Before  SAIJBORN  and  THAYEB,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  on  behaJf  of  the  ai^ellant,  and  it  seems  to  be  one  of 
the  principal  errors  which  is  relied  upon  for  a  reversal  of  the  order  of 
the  district  court,  that  the  facts  alleged  in  the  petitioner's  reply  to 
the  sheriff's  return,  hereafter  termed  the  "petitioner's  plea,"  were  in- 
BuflScient  to  warrant  his  discharge  from  custody,  and  that  the  trial 
court  erred  both  in  overruling  the  demurrer  thereto  and  in  admitting 
testimony  to  substantiate  the  averments  of  the  plea.  In  support  of 
this  contention  it  is  said,  in  effect,  that  the  plea  which  was  inter- 
posed vfOB  inconclusive  and  of  no  avail,  because  it  did  not  admit  the 
doing  of  the  acts  charged  in  the  indictment,  and,  furthermore,  show 
by  proper  averments  that  they  were  done  in  obedience  to  the  laws  of 
the  United  States,  but  that  the  plea  merely  admitted  the  doing  of 
certain  other  acts,  quite  different  from  those  described  in  the  indict- 
ment, and  then  averred  or  showed  that  such  other  acts  were  done  in 
pursuance  of  federal  authority.  We  think,  however,  that  the  plea 
was  not  bad  for  the  reasons  last  indicated.  It  is  manifest  from  an 
inspection  of  the  pleading  that  it  was  not  framed  with  a  view  of  con- 
fessing and  avoiding  the  specific  charge  contained  in  the  indictment, 
but  that  it  was  framed  upon  an  entirely  different  theory,  namely,  for 
the  purpose  of  showing  that  the  petitioner  was  not  guilty  of  the  spe- 
cific acts  described  in  the  indictment;  that  the  acts  by  him  done  and 
performed,  which  had  furnished  the  sole  basis  for  a  criminal  charge 
under  the  laws  of  the  state,  were  done  by  the  petitioner  in  the  line  of 
his  duty  as  a  federal  oflBcer;  and  that  by  reason  of  that  fact  the 
federal  court,  to  which  the  application  for  a  writ  of  habeas  corpus 
was  addressed,  was  fully  empowered  by  sections  751,  753,  and  761  of 
the  Revised  Statutes  of  the  United  States  to  release  him  from  impris- 
onment, notwithstanding  his  prior  conviction  as  for  a  crime  in  the 
courts  of  the  state  of  Iowa.  The  plea  seems  to  have  been  well  con- 
ceived for  the  purpose  last  indicated,  and  it  admits  of  no  controversy, 
we  think,  that  the  acts  which  were  confessed  by  the  plea,  considering 
all  the  circumstances  under  which  the  petitioner  was  called  upon  to 
act,  were  within  the  line  of  his  duty  as  a  special  examiner  of  the 
pension  bureau,  the  same  having  been  done  in  accordance  with  retju- 
lations  lawfully  made  and  instructions  given  by  the  commissioner  of 
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pensions,  and  therefore  having  been  done  and  performed  in  pnrsaance 
of  the  laws  of  the  United  States. 

It  IB  insisted,  however,  in  behalf  of  the  appellant,  that  the  action 
taken  by  the  trial  court  sets  at  naught  the  solemn  adjudication  of 
the  courts  of  Iowa  in  a  case  properly  within  their  jnrisdiction,  and 
that,  because  of  this  fact,  the  order  discharging  the  petitioner  wa«  er- 
roneous and  beyond  the  power  of  the  trial  court.  The  answer  to 
this  contention  is  found  in  the  fact  that  by  section  7  of  the  act  of 
March  2,  1833  (4  Stat.  632,  c.  57),  the  substance  of  which  is  now  em- 
bodied in  section  753  of  the  Revised  Statutes,  the  congress  of  the 
United  States  has  expressly  authorized  the  federal  courts  to  issue 
writs  of  habeas  corpus  for  the  release  of  persons  who  are  confined 
or  imprisoned  "for  any  act  done,  or  omitted  to  be  done,  in  pursuance 
of  a  law  of  the  United  States,  or  any  order,  process,  or  decree  of  any 
court  or  judge  thereof."  By  means  of  numerous  federal  adjudica- 
tions upon  this  act,  which  have  been  cited  and  approved  by  the  su- 
preme court  of  the  United  States,  it  is  now  well  established :  First, 
that  the  federal  courts  may  release  a  person  after  his  conviction  by  a 
state  court  as  well  aa  before  a  trial,  when  he  is  restrained  of  his  lib- 
erty for  an  act  done  in  pursuance  of  a  law  of  the  United  States  law- 
fully enacted;  second,  that  the  statute  in  question  was  designed 
to  give  relief  to  one  in  custody  under  a  state  law^,  not  only  when  a 
state  statute  expressly  imposes  a  penalty  for  executing  a  law  of  the 
United  States  or  the  process  of  its  courts,  but  also  when  a  state  law 
is  general  in  its  terms,  and  applicable  to  all  persons,  and  one  is  in 
custody  under  color  thereof  for  an  act  which  was  in  fact  done  in 
pursuance  of  federal  authority;  and,  third,  that,  when  an  indictment 
charging  an  offense  against  a  state  law  does  not  show  on  its  face  that 
the  act  which  forms  the  basis  of  the  charge  was  done  in  pursuance 
of  a  law  of  the  United  States,  that  fact  may  be  established  by  proof 
aliunde, — in  other  words,  that  when,  in  a  proceeding  by  habeas  cor- 
pus, a  person  claims  immunity  from  arrest  and  imprisonment  on  the 
ground  that  he  is  in  fact  held  for  an  act  done  in  pursuance  of  federal 
authority,  the  federal  courts  may  go  behind  the  indictment  or  infor- 
mation, as  the  case  may  be,  and  ascertain  by  an  independent  inquiry 
whether  the  act  which  furnishes  the  sole  basis  for  the  charge  was  in 
truth  done  in  pursuance  of  a  law  of  the  United  States,  or  the  order. 
process,  or  decree  of  a  federal  tribunal.  If  the  federal  courts  did  not 
possess  the  power  last  mentioned,  the  habeas  corpus  act  would  in 
some  cases  prove  Ineffective  to  protect  federal  ofBcers  in  the  perform- 
ance of  their  duties.  In  re  Hurst,  2  Flip.  510,  12  Fed.  Cas.  1024; 
Brown  v.  U.  S.,  2  Woods,  428,  4  Fed.  Cas.  98;  U.  S.  v.  Jailer,  26  Fed. 
Cas.  571,  575,  2  Abb.  (U.  S.)  265;  Ex  parte  Thompson.  1  Flip.  507.  23 
Fed.  Cas.  1015,  1016;  Ex  parte  Jenkins,  2  Wall.  Jr.  521,  13  Fed.  Cas. 
445;  In  re  Bull,  4  DUl.  323,  328,  Fed.  Cas.  No.  2,119;  In  re  Neill,  8 
Blatchf.  156,  17  Fed.  Caa  1296.  It  was  also  decided  in  Be  Neagle. 
135  U.  S.  1,  75,  10  Sup.  Ct.  658,  where  most  of  the  foregoing  cases 
were  cited  and  approved,  that  no  act  done  in  pursuance  of  a  law  of 
the  United  States  lawfully  enacted  can  be  an  offense  against  the  laws 
of  a  state,  and  that  an  act  done  in  obedience  to  rules  or  regulations 
lawfully  prescribed  by  one  of  the  ^cecutive  departments  of  the  gov- 
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wnmoit  or  tn  obedience  to  the  directions  of  one  of  the  heads  ol  sach 
departments,  acting  witbdn  the  scope  of  his  authority,  is  to  be  regarded 
as  an  act  done  in  pursoance  of  a  law  of  the  United  States,  althou^ 
no  statute  of  the  United  States  has  in  express  terms  directed  the 
doing  of  the  act  It  may  be  conceded  that  the  act  of  congress  of 
March  2, 1833,  which  empowers  the  federal  coart»  to  go  bdiind  an  in- 
dictment found  in  a  state  conrt,  and  determine  by  an  independent 
investigation  of  the  facts  whether  the  act  which  forms  the  basis  of 
the  criminal  charge  was  done  in  pursuance  of  federal  authority,  con- 
fers a  delicate  and  anomalous  power  on  the  federal  courts,  which 
should  in  all  cases  be  cautiously  exercised;  but,  in  view  of  the  numer- 
ous adjudications  cited  above,  we  cannot  doubt  the  existence  of  such 
a  power,  nor  the  fact  that  it  was  intentionally  conferred  by  the  law- 
maker. The  act  in  question  owes  its  birth  to  an  attempt  by  one  ci 
the  states  of  this  Union  to  nullify  the  action  of  the  congress  of  the 
United  States  over  subjects  that  had  been  committed  to  its  charge 
by  the  federal  constitution,  and  the  power  thereby  f.onferred  on  fed- 
eral courts  and  federal  judges  was  granted  for  no  otber  purpose  than 
to  prevent  interference  with  the  rightful  authority  of  the  general 
government  Owing  to  the  dual  nature  of  our  government,  it  was 
deemed  necessary  legislation  to  accomplish  that  object 

It  follows  from  what  has  been  said  that  no  error  w<>«  conmiitted  by 
the  trial  court  in  receiving  the  proof  which  was  offered  by  the  peti- 
tioner to  show  that,  in  point  of  fact,  he  was  in  custody  for  acts  done 
in  the  legitimate  discharge  of  his  duties  as  a  federal  official,  nor  tn 
ordering  his  discharge  when  fully  satisfied  that  such  was  the  case. 
For  acts  of  that  nature  the  state  court  was  without  power  to  im- 
prison or  fine  the  petitioner,  and  its  judgment  inflicting  such  punish- 
ment was  void  in  tiie  same  sense  that  the  judgment  of  a  court  is  void 
when  it  sentences  a  person  to  a  kind  of  punishment  not  authorized 
by  law.  Ex  parte  Lange,  18  Wall.  163;  Ex  parte  Bain,  121  U.  S. 
1,  7  Sup.  Ct.  781. 

It  is  further  suggested  in  the  brief  of  the  attorney  general,  and 
some  stress  was  laid  on  that  point  in  argument,  that,  in  any  event, 
the  petitioner  should  not  have  been  discharged  on  habeas  corpus,  but 
should  have  been  remanded  to  the  custody  of  the  sheriff,  and  required 
to  prosecute  a  writ  of  error  to  the  supreme  court  of  the  United 
States.  This  contention,  we  think,  is  without  merit.  While  it  is 
true  that  the  relief  prayed  for  by  the  petitioner  could  have  been  ob- 
tained in  the  usual  way  by  a  writ  of  etror,  yet,  in  our  judgment,  the 
case  at  bar  does  not  belong  to  the  class  of  cases  in  which  a  person  in 
custody  under  the  warrant  of  a  state  court  should  be  compelled  to 
seek  relief  by  appeal  or  writ  of  error  rather  than  by  a  writ  of  habeas 
corpus.  In  the  case  of  Ex  parte  Royall,  117  U.  S.  241,  251,  6  Sup. 
Ct  734,  it  was  said,  in  substance,  that  when  a  federal  officer  i^  in 
custody  for  an  act  done  in  pursuance  of  a  law  of  the  United  States, 
or  an  order,  process,  or  decree  of  a  federal  court,  and  that  wh<>n  a 
citizen  of  a  foreign  state  is  in  custody,  under  the  warrant  of  a  stsite 
court,  for  an  act  done  under  an  authority  claimed  to  have  been  con- 
ferred by  the  sovereignty  of  which  he  is  a  citizen,  so  that  our  r*^a- 
tions  with  foreign  governments  are  involved  in  the  controverqr,  s>^h 
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cases  present  qaestions  of  mch  importance  and  nrgencj  that  the 
court  which  is  ai^aled  to  for  relief  may  and  should  discharge  the  pe- 
titioner in  a  proceeding  by  habeas  corpus,  instead  of  compdiing  him 
to  resort  to  the  slower  remedy  by  appeal,  provided  that  it  finds  upon 
an  investigation  of  the  case  that  the  petitioner's  complaint  is  wdl 
founded.  The  arrest  of  federal  officers  or  other  persons  for  acts 
lawfully  done  in  discharge  of  their  duties  under  federal  laws  impairs 
to  a  certain  extent  the  authority  and  efficiency  of  the  general  govern- 
ment; and  for  that  reason  no  court,  so  far  as  we  are  aware,  has  ever 
hesitated  in  that  class  of  cases  to  discharge  a  petitioner  from  custody 
by  writ  of  habeas  corpus,  when  it  appeared  on  a  hearing  of  the  case 
that  the  petitioner  was  entitled  to  be  released  from  imf^sonment 

No  other  questions  besides  those  already  noticed  and  decided  are 
presented  by  the  assignment  of  errors  which  require  consideration  at 
our  hands.  In  the  brief  of  counsel  for  the  appellant  it  is  said,  in 
substance,  that  the  errors  complained  of  consisted  in  overruling  the 
demurrer  to  the  petitioner's  plea ;  that,  on  the  conceded  facts  of  the 
case,  which  we  take  to  mean  the  facts  alleged  in  the  petitioner's  plea, 
inasmuch  as  there  is  no  special  finding  of  fact  contained  in  the  rec- 
ord, the  trial  court  had  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus  or  to  discharge  the  prisoner;  and  that  the  court  also  erred  in 
holding  that  the  petitioner  was  illegally  deprived  of  his  liberty  when 
it  appeared  that  he  was  in  custody  under  the  judgment  and  sentence 
of  the  district  court  of  Howard  county,  Iowa,  upon  an  indictment 
ailing  an  offense  under  the  laws  of  the  state.  These,  in  our  opin- 
ion, axe  the  only  questions  presented  by  the  record  which  are  opai 
for  review  by  this  court;  and,  as  they  have  each  been  considered  and 
the  position  taken  by  the  appellant  adjudged  to  be  untenable,  the 
order  discharging  the  petitiouCT  from  custody  is  hereby  affirmed. 


LAPP  et  aL  ▼.  BITTER. 

(Circuit  Court,  D.  Indiana.    June  30,  1898.) 

No.  9,568. 

1.  Fbdhrai.  Courts— Following  State  Decisions— Cosbtructiow  of  Stats 
Statutes. 

A  decision  by  the  highest  court  of  a  state,  construing  a  statute  ot  tne 
state,  Is  as  binding  upon  the  federal  courts  as  though  the  construction  so 
given  had  been  written  In  the  statute  by  the  legislature  Itself. 

i.  Rbplkvin — Dismissal  op  Suit  bt  Plaintiff — Character  of  Judombnt. 

Under  the  Indiana  Code  of  1881,  when  a  plalntlft  In  replevin  voluntarily 
dismisses  the  suit,  after  obtaining  possession  of  the  property,  the  only 
judgment  that  can  be  entered  Is  for  costs,  and  a  return  of  the  prooerty 
cannot  be  directed.  This,  however,  does  not  leave  the  defendant  without 
a  remedy,  since  the  dismissal  Is  a  breach  of  the  condition  in  the  replevin 
bond  requiring  the  plaintiff  to  prosecute  his  suit  to  effect  and  defendant 
may  sue  on  the  bond,  and  recover  the  value  of  the  property  taken  from 
him.  Nor  In  such  case  Is  the  burden  of  showing  title  to  the  property 
shifted  from  the  plaintiff  In  replevin  to  the  defendant,  since,  in  an  actkn 
on  the  bond,  the  latter  would  be  entitled  to  Judgment  on  Introducing  the 
replevin  bond  and  the  proceedings  in  the  replevin  suit,  unless  the  replevin 
plaintiff  then  showed  by  preponderance  of  proof  that  he  was  the  uwaa  oc 
entitled  to  possession  of  the  property. 
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This  was  an  action  of  replevin  by  Peter  Lapp  and  others  against 
John  E.  Bitter. 

C  B.  Templer,  Gregory,  Silverberg  &  Lotz,  and  Gavin,  CofOn  & 
Davis,  for  plaintiffs. 
Franlz  B.  Borke,  for  defendant 

BAKEB,  District  Judge  (orally).  This  is  a  suit  brought  by  the 
plaintiffs  against  the  defendant  in  this  court  for  the  recovery  of  the 
possession  of  certain  personal  property  alleged  to  be  wrongfully  in 
the  possession  of  the  defendant,  and  of  which  the  plaintiffs  allege 
they  are  the  owners  and  entitled  to  the  possession.  The  com- 
plaint in  this  case  is  verified,  so  that  it  becomes  an  affidavit,  as  re- 
quired by  the  statute  of  the  state  as  a  condition  precedent  to  the 
issuance  of  the  writ  of  replevin.  In  order  to  procure  the  issuance 
of  the  writ  of  replevin,  the  plaintiffs  were  required  to,  and  did,  file 
an  undertaking  as  provided  by  the  statute,  signed  by  themselves  and 
a  surety.  The  undertaking  required  by  law  and  filed  in  this  case 
contains  Qiree  conditions  or  covenants:  First,  that  the  plaintiffs 
shall  prosecute  their  action  with  diligence  and  to  effect;  second, 
that  they  shall  return  the  property,  if  a  return  be  adjudged  by  the 
court;  and,  third,  that  they  will  pay  all  costs  and  damages  that 
may  be  awarded  against  them.  The  complaint  has  been  put  at  issue 
by  the  filing  of  an  answer,  and  on  the  day  preceding  the  day  set  for 
trial  of  the  cause  the  plaintiffs  filed  in  court  a  written  dismissal  of 
the  same.  The  question  presented  and  argued  by  counsel  is  as  to 
the  form  of  the  judgment  upon  such  dismissal.  On  behalf  of  the 
complainants  the  contention  is  that  the  dismissal  should  be  followed 
by  a  judgment  simply  for  the  costs.  On  behalf  of  the  defendant  it 
is  contended  that  there  should  be,  in  addition  to  a  judgment  for 
costs,  a  judgment  awarding  the  return  of  the  property  to  the  de- 
fendant. 

By  section  914  of  the  Bevised  Statutes  of  the  United  States  it  is 
provided,  in  substaQce,  that  in  all  common-law  actions  in  courts  of 
the  United  States  the  pleadings,  procedure,  and  practice  shall  be 
conformable,  as  nearly  as  may,  to  the  pleadings,  procedure,  and  prac- 
tice in  the  courts  of  the  state  in  which  such  United  States  courts  are 
held.  It  results  from  this  statutory  provision  that  the  question  as 
to  the  judgment  which  must  follow  the  plaintiffs'  dismissal  of  their 
cause  of  action  is  to  be  determined  by  the  law  of  this  state.  This 
is  a  dry  question  of  law,  and,  whether  the  court  may  feel  that  it 
operates  with  harshness  or  otherwise,  it  is  without  any  discretion, 
bat  is  bound  to  pronounce  the  law  as  it  finds  the  law  to  be.  In 
Wiseman  v.  Lynn,  39  Ind.  250,  the  supreme  court  of  this  state,  re- 
viewing the  various  provisions  of  the  Civil  Code  of  1852  relating  to 
the  subject  of  dismissal  of  causes  of  action,  and  other  cognate  sec- 
tions, reached  the  conclusion  that,  under  a  proper  construction  of 
the  statutes  of  this  state,  when  a  suit  in  replevin  was  dismissed  by 
the  plaintiff  the  court  was  without  power  to  award  any  further  judg- 
ment than  one  for  costs.  This  decision  was  grounded,  not  upon  a 
«eview  and  consideration  of  the  decisions  in  other  jurisdictions  for 


Digitized  by 


Google 


110  88  FBDBRAL  RBPORTER. 

the  porpose  of  ascertaining  what  was  the  true  common-law  rnle  in 
•uch  cases,  but  was  rested  exclusively  upon  the  construction  of  the 
statutes  of  this  state.  It  is  settled  by  the  decisions  of  the  supr«ne 
court  of  the  United  States  that  the  construction  placed  bj  the  highest 
judicial  tribunal  of  the  state  upon  a  statutory  or  constitutional  pro- 
vision of  the  state  is  as  binding  and  conclusive  upon  the  courts  of 
the  United  States  as  though  the  construction  so  given  had  been  writ- 
ten into  the  statute  by  the  legislature  itself.  The  statutory  provi- 
sions found  in  the  Code  of  1852  were  changed  in  1877,  and  in  view 
of  that  change  a  different  construction  was  given  by  the  supreme 
court  of  this  state;  holding,  under  this  statute,  that  a  judgment  for 
the  return  of  the  property  on  the  dismissal  of  a  replevin  gait  was 
within  the  power  of  the  court,  and  was  a  proper  judgment  to  be 
entered.  But  in  1881,  when  the  laws  of  this  state  were  again  codi- 
fied, the  provisions  of  the  act  of  1877  touching  this  subject  were 
dropped  out  of  the  statute,  and  the  statutory  provisions  in  r^ard 
to  the  right  of  dismissal  were  restored  by  the  act  of  1881  to  the  con- 
dition in  which  they  stood  under  the  Code  of  1862.  In  Hulman  v. 
Benighof,  125  Ind.  481,  25  N.  E.  549,  the  supreme  court  of  the  state, 
in  considering  the  question  as  to  the  form  of  judgment  that  it  was 
lawful  for  a  court  of  the  state  to  enter  on  the  dismissal  of  a  r^levin 
suit,  expressly  decided  that  the  only  judgment  that  could  be  award- 
ed on  such  dismissal  w^s  a  judgment  for  costs. 

It  is  suggested  that  the  court  ought  not  to  regard  itself  bound  by 
the  construction  placed  by  the  supreme  court  of  this  state  on  the 
various  statutory  provisions  relating  to  the  subject  of  dismissal  of 
actions,  except  in  so  far  as  the  court  might  regard  such  interpreta- 
tion as  equitable  and  just.  The  court  does  not  so  regard  its  duty, 
or  so  understand  the  law.  The  court  understands  that  it  is  bonnd 
to  accept  any  construction  whatever  placed  by  the  supreme  court 
of  the  state  upon  the  constitution  or  laws  of  the  state  as  the  true 
construction,  whatever  may  be  the  private  views  of  the  court  on 
that  subject.  But  the  court  does  not  concede  that  the  disastrous  con- 
sequences suggested  by  the  learned  counsel  for  the  defendant  will 
follow  from  tiie  action  of  the  court  in  this  case  in  following  the  de- 
cisions of  the  supreme  court  of  the  state.  Each  of  the  three  condi- 
tions of  the  bond,  as  against  all  the  parties  to  it, — principals  and 
surety, — are  independent,  and  not  dependent.  The  first  condition  of 
the  bond  is  that  the  plaintiffs  shall  prosecute  their  suit  with  dili- 
gence, and  to  effect.  This  covenant  is  an  independent  one.  and  a 
dismissal  of  the  suit  is  a  breach  of  its  condition;  and  for  such  breach 
the  defendant,  in  a  suit  upon  the  bond,  is  entitled  to  recover  the  full 
yalue  of  the  property  wrongfully  taken  from  him  by  the  writ  of 
leplevin,  together  with  costs  and  damages  for  its  unlawful  caption 
and  detention,  unless  the  plaintiff  in  replevin  proves,  in  mitigatiom 
of  damages,  title  to  or  interest  in  the  property  in  suit. 

It  is  furtiiier  suggested  that  a  dismissal  of  the  suit  will  give  the 
plaintiffs  an  unconscionable  advantage  over  the  defendant,  by  shift- 
ing the  burden  of  the  issue.  It  is  suggested,  and  correctly,  that  io 
a  suit  in  replevin  the  defendant  is  not  required  to'show  title  or  own- 
ership of  the  property,  but  the  burden  is  on  the  plaintiff  to  show  hl» 
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own  title  to  the  property,  and,  unless  he  establishes  a  title  in  him- 
self, he  cannot  recover,  even  though  the  defendant  may  have  no  title 
whatever.  If  the  dismissal  of  the  suit,  and  driving  the  defendant  to 
bring  an  action  on  the  replevin  bond,  shift  this  burden  from  the 
plaintifiFs  to  the  defendant,  a  court  would  hesitate  long  before  per- 
mitting the  dismissal  of  a  replevin  suit.  But  such  is  not  the  law. 
In  a  suit  upon  the  replevin  bond,  brought  by  the  defendant  against 
the  plaintiffs  and  the  surety  after  the  dismissal  of  the  replevin  suit, 
the  plaintiff  in  the  suit  will  establish  a  right  to  recover,  prima  facie, 
the  full  value  of  the  property  taken,  by  introducing  in  evidence  the 
complaint  and  undertaking  in  replevin,  and  by  showing  the  dismissal 
of  the  suit,  and  by  introducing  the  writ  of  replevin,  the  sheriff's  re- 
torn,  and  appraisement,  showing  the  seizure  of  the  property,  and  the 
appraised  value  of  it;  and,  if  no  further  evidence  is  introduced  on 
either  side,  it  would  be  the  duty  of  the  court  to  instmct  the  jury 
peremptorily  that  the  plaintiff  was  entitled  to  recover  the  full  ap- 
praised value  of  the  property,  with  interest  upon  it,  and  any  dam- 
ages that  were  shown  beyond  that,  together  with  costs.  The  burden 
still  remains  on  the  replevin  plaintiffs  in  a  suit  on  the  bond,  where 
they  become  defendants.  In  order  to  defeat  a  recovery  of  the  full 
value  of  the  property  as  returned  by  the  swora  appraisers, ,  the  bur- 
den is  still  upon  the  plaintiffs  in  a  replevin  suit  (principals  and  sure- 
ties alike)  to  establish  by  a  preponderance  of  the  evidence  that  they 
^-or  their  principals,  rather — were  the  owners  of  the  property,  or 
had  some  interest  in  it,  at  the  time  they  instituted  their  suit  of 
replevin;  and,  failing  to  show  that,  they  would  be  liable  for  the 
full  value  of  the  property,  the  same  as  though  they  had  been  de- 
feated in  the  replevin  suit  for  a  like  failure  to  show  title  in  them- 
selves. So  it  results  that  there  is  no  practical  prejudice  imposed  up- 
on the  defendant  by  the  dismissal  of  the  suit,  except  only  the  ques- 
tion of  delay.  The  burden  of  the  issue  is  not  shifted  in  any  re- 
spect whatever.  The  replevin  plaintiffs,  in  order  to  reduce  the 
amount  of  damages  to  which  the  replevin  defendant  would  be  enti- 
tled in  a  suit  upon  the  replevin  undertaking,  are  still  required,  by  a 
preponderance  of  the  proof,  to  show  that  they  were  the  owners  of 
the  property,  or  w;ere  entitled  to  some  interest  therein.  The  only 
judgment  that  the  court  is  competent  to  pronounce  on  the  dismissal 
that  has  been  filed  is  a  judgment  for  costs,  and  such  judgment  will 
be  awarded. 


McKKNZIB  v.  POOKMAN  SILVER  MINES  OF  COLORADO.  Limited. 

(ClrcQit  Court  of  Appeals,  BIghtb  Circuit.    Juue  20,  1S08.) 

No,  1,063. 

L   CODB  PEKADnrO— DBRIAUB  OT  AltSWEB. 

Under  the  Colorado  Code,  the  plea  of  the  general  Issue,  as  known  at  com- 
mon  law,  la  abolished,  and  the  answer  must  contain  a  denial  of  each  ma- 
terial allegation  intended  to  be  denied,  and  every  material  allegation  not 
controverted  Is  taken  as  true. 

H  AoooimT  Btatbd. 

A  mere  allegation  that,  on  a  certain  date,  plaintiir  "rendered  to  defend- 
ant a  statement  of  said  account"  (being  the  account  sued  on),  is  not  equlv- 
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aient  to  an  aTenncnt  tbat  the  account  between  the  parties  had  been  stated, 
■bowing  a  specific  sani  due,  so  as  to  make  the  suit  one  on  an  acconnt 
stated. 

t    COBPOKATIONS— CONTBACrrS  OF  AOEKTS — RATIFICATION. 

In  an  action  against  a  corporation  on  a  contract  made  between  plalntllt 
and  a  third  person,  who  Is  alleged  to  have  acted  in  behalf  of  the  corpo- 
ration, It  is  not  necessary  to  show  that  the  contract  was  made  nnder 
authority  of  a  resolution  of  the  board  of  directors;  and.  If  there  Is  eri- 
deuce  tending  to  show  that  it  was  made  In  the  interest  of  the  corporation, 
which  recognized  it,  accepted  Its  benefits,  and  acted  on  Its  provision!, 
this  Is  sufiSclent  to  warrant  the  submission  of  the  cause  to  the  JU17. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  District 
of  Colorado. 

Willard  Teller  (H.  M.  Orahood  and  E.  B.  Morgan,  on  the  brief), 
for  plaintiff  in  error. 
Hugh  Butler,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SHIRAS,  District  Judge.  This  action  was  brought  by  plaintifiF  for 
the  purpose  of  recovering  from  the  defendant,  a  corporation  created 
under  the  laws  of  Great  Britain,  the  sum  of  fl4,005.3o,  it  being 
averred  in  the  petition  that  the  defendant  on  the  24th  day  of  October, 
1894,  was  indebted  to  plaintiff  for  services  by  him  rendered  to  de- 
fendant as  superintendent  of  its  mines  and  property  in  Boulder  coun- 
ty, Colo.,  and  for  money  expended,  and  goods,  wares,  and  merchan- 
dise furnished,  by  plaintiff  to  defendant,  in  superintending  and  prose- 
cuting the  work  and  operations  of  the  defendant;  that  on  the  day 
above  named  plaintiff  rendered  to  defendant  a  statement  of  the  ac- 
count, and  defendant  thereupon  acknowledged  said  indebtedness,  and 
then  and  there  promised  plaintiff  to  pay  the  same,  but  has  failed  and 
neglected  to  pay  the  same  or  any  part  thereof.  To  this  petition  an 
answer  was  filed,  wherein  the  defendant  denied: 

"That  on  the  24th  day  of  October,  1894,  or  at  any  other  time.  It  was  Indebted 
to  the  plalntlfT  In  the  sum  of  $14,006.35,  or  in  any  other  sum,  for  services  by 
the  plaintiff  theretofore  or  at  any  time  rendered  to  the  defendant,  or  for 
money  expended,  or  for  goods,  wares,  and  merchandise  furnished,  by  plain- 
tiff in  superintending  and  prosecuting  the  work  and  operations  of  the  de- 
fendant or  for  any  other  consideration,  or  at  all;  and  it  denied  that  on  said 
24th  day  of  October,  1804,  or  at  any  other  time.  It  acknowledged  that  it  was 
Indebted  to  the  plaintiff  In  the  sum  of  $14,005.35,  or  in  any  other  sum  what- 
ever, or  that  said  sum,  or  any  sum  whatever,  was  due  from  defendant  to 
plaintiff;  and  it  further  denied  that  it  promised  to  pay  to  the  plaintiff  the 
said  sum,  or  any  sum  whatever." 

When  the  case  was  called  for  trial,  and  after  the  jury  had  been 
sworn,  the  plaintiff  moved  the  court  for  an  instruction  to  the  jury  to 
return  a  verdict  in  accordance  with  the  prayer  of  the  complaint;  on 
the  ground  "that  the  denial  of  the  wording  of  the  indebtedness  of 
the  complaint  is  not  a  denial  under  the  authorities  decided  by  the 
crnpreme  court."  This  motion  was  overruled  by  the  court,  and  the 
case  proceeded  to  a  hearing  upon  the  evidence,  the  plaintiff  in  the 
first  instance  introducing  evidence  tending  to  show  that  he  had  been 
is  the  employ  of  the  def^iidant  company  as  superintendent  of  the 
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mines  operated  bj  the  defendant  company,  and  had  expended  certain 
Boms  of  money  and  furnished  goods  and  wares  in  connection  there- 
with, and  that  on  or  about  the  24th  day  of  October,  1894,  he  and 
Thomas  W.  Goad,  who,  it  is  claimed,  was  acting  as  the  general  man- 
age of  the  defendant  company,  went  over  plaintiff's  account,  and 
agreed  npon  the  sum  of  f  14,005.35  as  being  the  amount  due,  a  state- 
ment thereof  being  made  and  famished  to  Mr.  Ctoad,  who  said  be 
would  forward  it  to  the  company  in  Scotland. 

Upon  the  conclusion  of  the  evidence,  the  court  instructed  the  Jury 
to  find  for  the  defendant,  and  plainttS  now  brings  the  case  before 
this  court  by  writ  of  error,  and  the*first  ground  assigned  as  error  is 
the  action  of  the  trial  court  in  OTerruling  plaintiff's  motion  for  ver- 
dict and  judgment  on  the  pleadings.  The  position  taken  by  plaintiff 
is  that  the  action  is  on  an  account  stated,  and  that  the  answer  pre- 
sented no  issue,  because  it  did  not  deny  the  averment  ot  the  petition 
that  the  plaintiff  on  the  24th  day  of  October,  1894,  rendered  to  de- 
fendant a  statement  of  said  account,  and  that,  in  the  absence  of  a 
denial  of  this  averment,  all  the  other  denials  of  the  answer  are  of  no 
avail.  It  is  admitted  by  counsd  for  plaintiff  that  the  Code  of  Colo- 
rado has  abrogated  the  plea  of  the  general  issue  as  known  in  the 
common  law,  and  requires  either  a  general  or  specific  denial  of  the 
averments  of  the  complaint.  At  the  common  law,  in  an  action  upon 
an  account  stated,  the  plea  would  be  "non  assimipsit,"  the  foundation 
of  the  action  being  the  promise,  express  or  implied,  to  pay  the  amount 
shown  to  be  due  by  the  account  stated.  This  denial  is  found  in  the 
answer  of  the  defendant  in  this  case,  and,  in  substance,  the  denials 
of  the  answer  amount  to  the  general  issue,  which  would  have  been 
available  under  the  common-law  system  of  pleading.  But,  as  the 
code  system  of  pleading  obtains  in  Colorado,  the  answer  is  to  be 
viewed  in  the  light  of  the  code  provisions,  which  are  to  the  effect 
that  the  answer  must  contain  a  denial  of  each  material  allegation 
intended  to  be  denied,  and  that  every  material  allegation  not  con- 
troverted by  the  answer  shall  be  taken  as  true;  and  the  contention  of 
the  plaintiff  is  that,  as  the  answer  did  not  deny  the  averment  in  the 
complaint  "that  plaintiff  on  said  last-named  day  [October  24,  1894] 
rendered  to  defendant  a  statement  of  said  account,"  this  averment 
must  be  taken  to  be  true,  and  therefore  plaintiff  wa^  entitled  to 
judgment  on  the  pleadings. 

If  the  averment  in  the  complaint  had  been  to  the  effect  that  on  the 
24th  of  October,  1894,  an  account  between  the  parties  bad  been 
stated,  showing  a  specific  sum  to  be  due  plaintiff,  it  might  be  that  a 
failure  to  deny  such  statement  would  be  construed  to  be  an  admis- 
sion of  the  cause  of  action,  but  that  is  not  the  averment  in  this  case. 
The  mere  rendition  of  an  account  from  one  party  to  another  does  not 
constitute  an  account  stated,  upon  which  an  action  can  be  main- 
tained. 

Thus,  in  Toland  v.  Sprague,  12  Pet.  300,  a  case  cited  by  counsel 
for  plaintiff,  it  is  said: 

"We  agree  wltb  ttae  court  that  tlie  mere  rendering  an  account  does  not  make 
tt  a  stated  one;  but  that  U  tb«  otber  party  receives  the  account,  admits  the 
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correctnetM  of  fbt  Hema,  (lalma  the  balance,  or  offers  to  pay  it,  as  It  may  be 
for  or  against  blm,  then  it  becomes  a  stated  account" 

The  admission  of  the  account  rendered,  bo  as  to  make  it  an  account 
stated,  may  be  inferred  from  retaining  the  same  for  a  sufficient  or 
reasonable  length  of  time  without  objecting  thereto,  but  such  reten- 
tion is  merely  the  evidence  from  which  the  admission  is  inferred; 
and  therefore  when,  as  in  this  case,  it  is  averred  in  a  complaint  that 
an  account  was  rendered,  and  that  it  was  acknowledged  by  the  de- 
fendant, who  promised  to  pay  it,  the  case  would  not  be  made  out  by 
proving  that  ajD  account  had  been  rendered.  It  would  be  necessary, 
in  addition,  to  prove  that  the  defendant  had  either  expressly  prom- 
ised to  pay  the  amount,  or,  by  receiving  the  account  and  retaining 
it  without  objection,  had  impliedly  admitted  its  correctness,  from 
which  admission  the  promise  to  pay  would  be  implied. 

In  this  case  the  answer,  while  admitting  that  the  account  had  been 
rendered,  expressly  denied  that  the  defendant  had  ever  acknowledged 
it  to  be  correct,  or  had  ever  promised  to  pay  it,  and  thus  an  issue  of 
fact  was  created,  putting  plaintiff  to  his  proof,  and  the  court  did  not 
err  in  overruling  the  motion  for  judgment  on  the  {deadings. 

The  next  question  for  determination  is  whether  the  court  bdow 
erred  in  directing  a  verdict  for  the  defendant  upon  the  evidence  in 
the  case.  As  already  stated,  the  plaintiff  is  seeking  to  recover  for 
services  alleged  to  hare  been  rendered  to  defendant  as  superintendent 
of  the  mining  property,  and  also  for  money  expended  and  goods 
and  wares  furnished  to  the  defendant  in  carrying  on  the  operations 
of  the  mine  from  1891  to  1894.  From  the  evidence  it  appears  that 
the  mine  was  originally  owned  by  plaintiff;  that  on  the  1st  day  of 
September,  1891,  a  written  agreement  was  entered  into  between  the 
plaintiff  and  H.  A.  W.  Tabor,  which  recites  that  a  contract  had  be- 
fore that  date  been  entered  into  between  the  parties  with  regard  to 
the  sale  of  the  Poor  Man  Lode  Mining  Claim,  in  Boulder  county. 
Colo.;  that  in  pursuance  of  that  contract  a  corporation  had  beeu 
formed  under  the  laws  of  Great  Britain,  named  the  "Poorman  Silver 
Mines  of  Colorado,  Limited,"  with  a  capital  stock  of  130,000  shares, 
of  £1  each,  of  which  103,000  were  ordinary,  and  27,000  were  deferred, 
shares;  that  10,000  of  the  ordinary  shares  had  been  sold  for  |4S,500, 
which  amount  had  been  paid  to  plaintiff  in  part  payment  of  the  pur- 
chase price  of  the  property;  that  4,000  shares  of  the  deferred  stock 
were  to  be  issued  to  the  promoters  of  the  company  in  payment  for 
their  services,  the  remaining  23,000  deferred  shares  were  to  be  held 
to  procure  a  working  capital  for  the  company,  and  the  remaining 
93,000  shares  of  common  stock  were  to  be  issued  to  plaintiff,  and, 
upon  the  delivery  of  the  deed  of  the  mining  property  to  the  corpora- 
tion, the  93,000  shares  of  stock  issued  to  plaintiff  were  to  be  deposited 
in  the  Denver  National  Bank,  Colo.,  or  with  its  correspondent,  the 
Alliance  Bank  of  London,  subject  to  the  order  of  H.  A.  W.  Tabor, 
who  had  the  right  to  withdraw  the  same  from  time  to  time,  upon 
paying  into  the  bank  to  the  credit  of  plaintiff  80  per  cent,  of  the 
par  value  of  the  stock,  and  upon  the  completion  of  the  payment  of 
1330,000,  the  agreed  purchase  price,  to  the  plaintiff,  the  remaining; 
stock  should  be  delivered  to  the  said  Tabor;  it  being  further  agreed 
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"that  the  said  party  of  the  first  part,  nntil  he  ahall  be  paid  in  fall  for 
his  said  property,  as  above  herein  provided  for,  shall  remain  as 
saperintendent,  in  charge  and  control  of  the  mine,  at  a  salary  of  three 
hundred  dollars  per  month,  and  that  T.  W.  Ooad  riiall  be  the  resident 
and  consulting  engineer  of  said  company." 

The  evidence  does  not  clearly  show  the  relation  actnally  existing 
between  Tabor  and  the  defendant  corporation,  but  it  would  appear, 
from  the  recitals  of  this  contract,  that  the  corporation  was  organized 
for  the  purpose  of  completing  the  contract  of  purchase  of  the  mine 
existing  between  plaintiff  and  Tabor,  and  by  its  terms  this  contract 
of  September  1,  1891,  provided  for  the  purchase  of  the  ^vaperty  by 
the  defendant  company,  and  there  is  evidence.tending  to  show  that 
the  defendant  corporation  took  the  benefit  of  the  contract.  The  con- 
tract recites  that  the  property  has  been  conveyed  to  the  c(Hnpany  by 
good  and  sufficient  deeds,  which  by  the  further  terms  of  the  contract 
were  to  be  delivo^d  to  the  Denver  National  Bank  or  the  Alliance 
Bank  of  London,  to  be  held  until  payment  of  the  purchase  price  had 
been  completed.  It  is  true  this  contract  is  signed  only  by  plaintiff 
and  by  Tabor,  but,  if  from  the  entire  evidence  it  should  be  found 
that  the  defendant  company  accepted  its  benefits  and  acted  under 
its  provisions,  there  would  be  ground  for  holding  that  the  company 
had  assumed  its  obligations,  which  question  would  be  for  the  jury 
under  the  evidence  in  the  case.  This  contract  expressly  provides 
that  the  plaintiff,  until  full  payment  for  the  property  has  been  made, 
shonld  remain  in  charge  and  control  of  the  mine,  as  superintendent, 
at  a  salary  of  f300  per  month.  The  trial  judge  deemed  this  to  be 
an  absurd  and  foolish  agreement,  and  held  that,  before  it  could  be 
made  binding  upon  the  defendant,  it  ought  to  be  made  to  appear 
that  it  was  made  by  resolution  of  the  board  of  directors,  through  and 
by  the  constituted  authorities,  and  that  it  did  not  appear  that  Tabor 
had  authority  to  make  such  a  bargain  on  behalf  of  the  company. 
The  question  is  not  whether  this  particular  provimon  of  the  contract 
was  or  was  not  a  wise  or  foolish  provision.  It  is  part  of  the  con- 
tract, as  plainly  stated  as  it  is  possible  to  put  it,  and  it  forms  part  of 
the  consideration  for  which  the  plaintiff  agreed  to  sell  the  mining 
proper^  to  the  'defendant  company.  The  question  to  be  decided  is 
whether  the  company  is  bound  by  the  terms  of  the  contract.  The 
plaintiff  testified  that  this  contract  of  September  1,  1891,  was  the 
contract  under  which  the  defendant  bought  the  mine;  and  there  waa 
certainly,  therefore,  some  evidence  to  show  that  this  written  contract 
was  made  in  the  interest  of  the  company ;  and,  if  the  company  recog- 
nized it,  accepted  its  benefits,  and  acted  on  its  provisions,  this  would 
be  evidence  showing  that  it  was  adopted  by  the  company;  and,  if  in 
fact  it  was  thus  recognized  and  adopted,  it  became  binding  upon  the 
company,  the  same  as  though  it  had  been  formally  executed  in  the 
coi-porate  name. 

It  must  be  further  remembered  that  the  suit  is  not  only  to  recover 
the  sum  claimed  to  be  due  the  plaintiff,  as  salary  for  the  time  he  re- 
mained in  charge  of  the  mine,  but  also  for  money  expended  by  plain- 
Tiff  in  paying  expenses  incurred  in  running  the  mine;  and  there 
is  evidence  tending  to  show  that  T.  W.  Goad  directed  plaintiff  to 


Digitized  by 


Google 


116  88  FKDBRAJi  REPORTBR. 

operate  the  mine,  after  the  defendant  company  had  become  inter- * 
ested  therein,  and  that  money  waa  expended  in  putting  in  machinery, 
in  clearing  the  mine  of  water,  and  in  paying  the  wages  of  the  men  em- 
ployed, and  that  ore  of  the  valae  of  |70,000  waa  mined  and  sold: 
and  there  is  evidence  tending  to  show  that  the  defendant  ccHupany 
received  a  portion  of  this  money,  and  to  some  extent,  at  least,  ac- 
c^ted  the  benefits  of  the  work  done  and  expenditures  made  by 
plaintiff,  but  the  court  refused  to  submit  the  issue  on  this  branch 
of  the  case  to  the  jury.  It  is  not  to  be  denied  that  npon  the  ques- 
tions of  the  relation  of  H.  A.  W.  Tabor  to  the  defendant  company,  of 
the  connection  of  the  company  with  the  contract  of  purchase  of  the 
mining  property,  of  the  authority  actually  possessed  and  exercised 
on  behalf  of- the  defendant  company  by  T.  W.  Goad,  who  in  s<»ne 
form  and  to  some  extent  represented  the  corpwation,  the  evidence, 
as  presented  by  this  record,  is  confused  and  very  far  from  satisfac- 
tory, and  yet  we  are  of  the  (pinion  that  it  contains  some  evidence 
tencUng  to  show  that  the  corporation  had  become  bound  by  the  con- 
tract of  September  1, 1891 ;  that  T.  W.  Goad  did  to  some  extent  repre- 
sent and  act  for  the  company  in  managing  the  affairs  of  the  company 
in  connection  with  the  mining  property;  that,  under  the  joint  man- 
agement of  the  plaintiff  and  T.  W.  Goad,  the  mine  was  operated,  ex- 
penses incurred,  and  ore  mined  of  the  value  of  f 70,000,  which  to  a 
greater  or  less  extent  went  to  the  benefit  of  the  defendant  company: 
and  therefore  there  was  evidence  which  should  have  been  submitted 
to  the  jury,  in  order  that  it  might  be  determined,  as  matters  of  fact, 
whether  the  company  had  recognized  the  contract  of  Septranber  1, 
1891,  and  by  accepting  its  benefits  had  become  bound  by  its  obliga- 
tions; whether  the  acts  and  contracts  of  T.  W.  Goad  bound  the  com- 
pany, either  by  reason  of  previous  authority  granted  him,  or  by  ap- 
proval of  his  acts  in  its  behalf;  and  whether  the  company,  by  accept- 
ing the  benefits  of  the  work  done  and  expenditures  made  by  plaintiff 
In  operating  the  mine,  had  become  bound  to  repay  the  cost  thereof. 

If  there  was  evidence  on  these  matt««  for  the  consideration  of  the 
jury,  as  we  hold  there  was,  the  court  below  erred  in  directing  a  ver- 
dict for  the  defendant,  and  its  judgment  must  be  reversed,  and  the 
case  be  remanded  to  the  circuit  court,  with  instructions  to  grant  a 
new  trial. 


BALTIMORE  &  O.  B.  CO.  v.  HELLENTHAL. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    July  6,  1898.) 

No.  578. 

1.  BvisRNOK— Advisstbilitt. 

TeBtimony  of  a  wltiiesB,  acquainted  with  the  situation,  that  a  railroad 
track  1b  straight  at  a  certain  point,  and  a  crossing  In  plain  view  for  a  cer- 
tain distance,  Is  competent. 

9l  Afpbal  and  Error— Objbotioks  to  Evidekcb. 

Objections  to  the  admission  of  evidence  which  do  not  speciflcally  and 
distinctly  Indicate  the  grounds  upon  which  they  are  made  are  of  no  avail 
oa  appeaL 
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^  CORTRIBCTOBT  NKOLiaBKCB— BlOHT  OF  AOTIOR. 

Contributory  negligence  of  tbe  party  injured  will  not  defeat  an  action. 
If  the  defendant  might,  with  reasonable  care,  have  avoided  tbe  eonse- 
qnencea  of  such  negligence. 
4,  l^BeLiSKNCs — Question,  tor  Jxtby. 

Where  there  is  conflicting  evidence  as  to  the  distance  at  which  an  en 
gineer  on  a  locomotive  saw  a  child  on  the  track  and  as  to  the  dtstancr 
within  which  the  train  could  be  stopped,  the  question  as  to  whether  the 
engineer  was  negligent  In  not  stopping  the  train  In  time  is  for  the  Jury. 
H  Heasubb  of  Dakaoes — Irstructioiis. 

When  the  law  in  regard  to  tbe  measure  of  damages  for  the  killing  of  » 
child  is  correctly  given  in  the  general  charge,  it  Is  not  error  to  refuse  » 
more  detailed  special  instruction  covering  the  same  ground. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  action  was  brought  In  the  court  of  common  pleas  of  Franklin  county, 
Ohio,  against  tbe  Baltimore  &  Ohio  Railroad  Company,  the  plaintiff  In  error, 
to  recover  damages  for  the  death  of  William  Bauer,  caused,  as  alleged,  by 
the  negligence  of  plaintiff  in  error.  The  case  was,  upon  petition  of  tbe  de- 
fendant, removed  into  the  circuit  court  of  the  United  States  for  the  Eastern 
division  of  the  Southern  district  of  Ohio,  and  the  trial  resulted  in  a  verdict 
and  Judgment  In  favor  of  the  plaintiff  for  $1,500,  and  the  case  is  brought  here 
(or  review  on  writ  of  error.  Deceased  was  a  child  18  months  of  age,  and  had 
escaped  from  the  home  of  his  parents  about  9  o'clock  a.  m.,  Sunday.  April  9, 
18d4,  and  had  wandered  unobserved  upon  the  railroad  track  of  the  defendant 
at  a  public  crossing  50  yards  or  more  from  the  bouse,  and  was  sitting  with 
bis  head  down  at  the  edge  of  the  boards  which  made  the  highway,  and  Just 
at  the  end  of  the  cattle  guard,  when  struck  and  killed  by  the  locomotive  of 
a  passenger  train  of  the  defendant  going  south.  This  crossing  was  half  a 
mile  or  more  south  of  Brlggsdale  station,  on  tbe  Midland  Division  of  the 
defendant's  railway  system.  The  view  of  this  crossing  was  open  and  unob- 
structed, and  the  track  straight,  from  Brlggsdale  station  going  south.  From 
Brlggsdale  station  to  the  crossing  Is  slightly  up  grade.  The  day  was  clear 
and  the  track  dry.  The  engineer  on  the  locomotive  says  the  child,  when  first 
•een,  was  thought  to  be  a  Plymouth  Rock  chicken,  being  dressed,  as  the  proof 
all  shows.  In  light  blue  clothes.  He  says  that  when  be  first  discovered  that 
the  object  was  a  child  he  was  300  to  400  feet  away,  and  said  to  the  fireman, 
"My  God,  Dick,  there  is  a  child  on  the  track!"  and  at  once  applied  the  emer- 
gency brake,  and  used  all  means  to  stop  the  train,  reversing,  as  he  thinks, 
the  engine.  The  fireman  (Johnson)  agrees  in  tbe  main  with  the  engineer  in 
iUs  testimony,  and  says  positively  the  engine  was  reversed,  but  says  that 
when  the  engineer  told  him  there  was  a  child  on  the  track  they  wefe  two, 
and  it  may  have  been  three,  hundred  yards  from  the  child,  so  far  as  he  can 
remember.  Locomotive  engineers  were  examined  as  experts,  and  gave  opin- 
lonB  as  to  the  distance  required  within  which  to  stop  a  passenger  train  by 
application  of  all  available  appliances  under  the  circumstances  attending  the 
accident,— such  as  the  rate  of  speed,  length  of  train,  grade  and  condition  of 
track.  The  necessary  distance,  as  estimated  by  the  different  witnesses-,  varied 
from  S50  to  1,000  feet.  The  court,  in  the  charge  to  the  Jury,  eliminated  from 
the  case  and  withdrew  from  the  Jury  every  question  except  the  simple  issue 
«f  fact  whether,  after  the  engineer  knew  or  suspected  that  tbe  object  on  the 
track  was  a  child,  he  used  ordinary  care  and  skill  to  avoid  the  accident  Tbe 
exact  language  of  the  court  was  as  follows:  "This  case  presents  a  very  simple 
Issoe.  The  first  one  is  whether  the  engineer,  after  he  saw  the  object  on  the 
track,  and  after  he  knew  or  suspected  that  that  object  was  a  child,  used  the 
care  and  skill  which  an  engineer  of  ordinary  care  and  skill  would  have  used 
to  avoid  the  accident.  If  be  did,  then  tbe  company  Is  not  liable;  if  he  did  not, 
the  company  is  liable.  The  only  evidence  on  the  subject  shows  that  the  child 
was  Bitting  at  the  edge  of  tbe  boards  which  make  the  highway,  with  its  head 
down  over  the  rail.  It  was  not  using  the  highway  for  the  purpose  of  passing 
or  repassing.    It  was  ilttiag  there  In  a  way  in  which  it  had  no  right  to  use 
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the  highway.  Therefore  It  had  not  the  rights  of  a  traveler  upon  the  highway, 
and  the  company  was  not  bonnd,  with  respect  to  it,  to  ose  care  before  its 
agents  should  have  discovered  that  It  was  a  child  upon  the  highway.  The 
only  Issue  before  yon,  therefore,  is  whether,  after  the  engineer  or  fireman  saw 
the  object,  and  either  knew  or  suspected  that  it  was  a  child,  he  used  the  care 
and  skill  which  an  average  engineer— an  engineer  of  average  skill  and  care- 
would  have  used  to  prevent  the  accident.  If  he  did,  the  company  Is  not 
liable;  If  he  did  not,  the  company  is."  The  court  denied  a  motion  or  request 
to  direct  a  verdict  in  favor  of  defendant  upon  the  whole  of  the  evidence,  re- 
fused certain  special  Instructions  requested  by  defendant,  and  error  is  as- 
signed to  the  action  of  the  court  in  denying  the  motion  and  special  Instmctions, 
as  well  as  to  the  ruling  In  admitting  certain  evidence  over  objection  by  de- 
fendant. 

J.  N.  Ck>lIlnB,  for  plaintiff  in  error. 
Thomas  B.  Minehan,  for  defendant  in  error. 

Before  LUBTON,  Circuit  Judge,  and  SEVEBENS  and  CLABK, 
District  Judges. 

CLABK,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

In  considering  the  grounds  relied  on  for  reversal  in  this  court, 
we  shall  examine  the  questions  in  the  order  in  which  thej  would 
arise  in  the  progress  of  the  trial,  rather  than  according  to  impor- 
tance or  the  order  in  which  they  were  discussed  at  the  bar.  This 
brings  as  to  the  question  made  on  the  admission  of  certain  evidence 
against  exception  by  the  defendant.  William  Bauer,  the  father  of 
the  deceased  child,  was  permitted  to  testify  that  the  track  was 
straight,  and  the  track  and  crossing  in  plain  view  for  about  two 
miles  going  south,  or  going  from  Columbus.  There  was  objection 
to  this  at  the  trial,  and  also  in  the  assignment  of  errors,  although 
this  is  apparently  not  pressed  or  relied  on  in  the  brief,  and  the 
objection  is  clearly  not  well  taken.  It  was  obviously  competent  to 
show  by  any  witness  acquainted  with  the  situation  that  the  track 
was  straight,  and  the  view  of  the  crossing  unobstructed,  and  for 
what  distance.  Other  witnesses  had  proved  substantially  the  same 
facts  without  objection,  except  the  distance  was  stated  as  not 
being  quite  so  far  in  which  the  view  was  thns  plain  and  open. 
Other  evidence  was  admitted  under  exception,  which  presents  a 
more  serious  question.  Experiments  had  been  made  by  witnesses 
after  the  accident  and  before  the  trial,  by  placing  objects  on  the 
railroad  track  at  the  crossing  where  the  child  was,  or  was  supposed 
to  have  been,  and  walking  back  upon  the  railroad  track  to  ascertain 
by  observation  hew  far  these  objects  could  be  seen.  A  black  hat  at 
one  time,  and  a  bine  dress  on  a  small  bush  at  another,  were  the 
objects  used  for  these  tests  or  experiments.  The  bush  was  supposed 
to  represent  the  height  of  the  child,  and  the  dress  the  color  of  that 
on  the  child  when  killed.  Not  only  the  full  substance  of  the  evi- 
dence to  the  admission  of  which  the  error  is  alleged  is  in  accordance 
with  the  rules  of  this  court  quoted  in  the  assignment  of  errors,  bat 
the  same,  with  the  objection,  is  set  out  literally  as  follows:  *^ 
What  object  did  you  place  there?  (To  which  question  the  defend 
ant   objected.    Objection   overruled.    Exception   by   defendant.)" 
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And  the  answer  thereto  as  follows:  "A.  We  laid  a  black  hat  on 
the  crossing,  and  went  down  below  the  station,  and  we  could  see  it, 
and  tell  what  it  was."  Also  the  following  question  asked  the  wit- 
ness William  Bauer,  and  the  answers  thereto:  "Q.  Did  you  try 
more  than  one  object?  You  used  a  black  hat.  Did  you  try  any- 
thing  else?  A.  We  used  a  dress  there  one  morning, — one  of  his  lit- 
tle blue  dressea  Q.  Was  it  the  dress  the  child  had  on  that  morn- 
ing? A.  Another  one  just  like  it.  Q.  How  far  could  you  see  that 
dress?  A-  About  three-quarters  of  a  mile.  Q.  Did  you  have  any 
difficulty  in  telling  what  it  was?  A.  We  could  tell  it  was  a  dress, 
and  the  color  of  it.  (To  which  evidence  with  reference  to  the  ex- 
periments the  defendant  objected.  Objection  overruled.  Excep- 
tion by  defendant.)"  Also  the  following  question,  asked  the  wit- 
ness Anton  Hellenthal:  "Q.  What  did  they  place  on  the  track  to 
look  at?  (To  which  question  the  defendant  objected.  Objection 
overruled.  Exception  by  defendant.)  A.  It  was  on  the  public  road 
crossing.  Q.  What  did  you  place  on  the  track,  to  go  and  look  at, 
to  see  how  far  you  could  see  it?"  And  the  answer  thereto,  as  fol- 
lows: "A.  We  had  a  dress  just  like  the  child  had  on.  Q.  How  far 
conld  yon  see  that  dress?  A.  Why,  we  could  see  it — let  me  see — 
over  half  a  mile.  (To  which  question  and  answer  the  defendant 
objected.  Objection  overruled.  Exception  by  defendant.)"  Also  the 
follovnng  question  asked  the  witness  Solomon  8.  Moore:  ''Q.  Well, 
what  did  yon  observe  about  that?"  And  the  answer  thereto,  as  fol- 
lows: "A.  We  took  a  bush, — a  small  bush, — ^and  put  it  on  the 
crossing,  put  a  little  garment  on  it,  and  then  went  back  to  the  curve. 
(To  which  question  and  answer  the  defendant  objected.  Objection 
overruled.  Exception  by  defendant.)"  It  will  be  m&i  that  these  ob- 
jections are  general,  and  no  specific  grounds  for  the  objections  are 
stated.  The  learned  circuit  judge^  in  the  chaj^e,  explained  to  the 
jory  fully  and  clearly  that  this  evidence  was  admitted  for  the  sole 
purpose  of  enabling  the  jury  to  weigh  the  credibility  of  the  en- 
gineer's statement  that  he  did  not  suspect  the  presence  of  the  child 
until  too  near  to  avoid  the  accident.  The  jury  was  told  that,  if  the 
circumstances  of  these  experiments  were  not  sufficiently  similar  to 
those  of  an  engineer  in  the  cab  above  the  track,  and  going  at  a  rate 
of  speed  of  40  or  46  miles  an  hour,  then  they  should  be  disregarded 
as  evidence^  The  contention  is  that  the  question  whether  the  condi- 
tions' in  the  experiments  were  substantially  or  sufficiently  similar 
to  those  of  the  engineer  was  one  going  to  the  admissibility,  and  not 
to  the  effect,  of  the  evidence, -and  was,  therefore,  a  preliminary 
question  for  the  court,  and  not  the  jury.  We  do  not  find  it  neces- 
sary, however,  to  decide  this  question.  We  have  remarked  that  the 
objection  to  the  testimony  was  general.  It  has  been  decided  again 
and  again  that  an  objection  to  evidence  which  does  not  specifically 
and  dMinctly  indicate  the  grounds  upon  which  it  is  made  is  of  no 
avail  on  writ  of  error.  Mitchell  v.  Marker,  22  17.  S.  App.  325,  10 
C.  C.  A.  306,  and  62  Fed.  139;  Toplitz  v.  Hedden,  146  U.  8.  252,  13 
Sap.  C3t.  70;  U.  S.  v.  Shapleigh,  12  U.  S.  App.  26,  4  C.  0.  A.  237,  and 
64  Fed.  126.  This  assignment,  for  this  reason,  cannot  be  sustained. 
Ike  question  raised  by  the  assignment  of  error  on  the  court's 
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action  in-  refusing  to  direct  a  yerdict  for  defendant  most  now  be 
examined.  The  contention  is  that  the  deceased  child,  being  a  tres- 
passer on  the  railroad  track,  and  so  treated  in  the  court's  instme- 
tions  to  the  jui^,  it  would  be  necessary  for  plaintiff,  in  order  to 
recover,  to  show  that  the  killing  was  willful  or  intentional,  while 
this  element  of  willful  injury  is  neither  alleged  nor  proved.  It 
must  be  conceded  that  the  case  proceeded  througbont  apon  the 
theory  of  negligence  only,  and  not  of  willful  wrong;  and  it  is  on- 
doubtedly  the  well-established  general  rule  that  with  respect  to 
trespassers  upon  its  track  the  railroad  company  owes  no  duty  ex- 
cept to  do  such  trespassers  no  intentional  wrong  or  injury.  As  wa» 
said  by  this  court  in  Felton  t.  Aubrey,  43  U.  S.  App.  291,  20  C.  C. 
A.  441,  and  74  Fed.  356: 

"The  law  Imposes  no  duty  In  reepect  to  trespassers  upon  Its  track,  except 
that  general  duty  which  every  one  owes  to  every  other  person  to  do  him  i» 
Intentional  wrong  or  Injury.  The  liability  of  a  railway  company  to  dlschar^ 
this  duty  can  only  arise  when  It  becomes  aware  of  the  danger  In  which  a 
trespasser  stands.  Railroad  Co.  v.  Cook,  31  U.  8.  App.  277,  13  C.  C.  A.  3&1. 
and  66  Fed.  115.  The  overwhelming  weight  of  authority  Is  In  accord  with 
this  rule,  and  no  court  has  more  clearly  stated  the  principle  than  the  supreme 
court  of  :^entucky.  McDermott  v.  Railroad  Co.,  93  Ky.  408,  20  S.  W.  380; 
Hosklns  V.  Railroad  Co.,  30  S.  W.  043:  Brown's  Adm'r  v.  Railroad  Co.,  97  Ky. 
228,  30  S.  W.  639;  Gherkins  v.  Railroad  Co.,  30  S.  W.  Col." 

There  is,  however,  a  qualification  of  this  general  rule  as  thus 
stated,  as  fully  established  by  decisions  of  the  highest  authority  as 
the  rule  itself.  This  qualification  is  expressed  in  the  proposition 
that,  if  it  be  shown  that  the  defendant  might,  after  becoming  aware 
of  plaintiff's  negligence,  by  the  exercise  of  reasonable  care  imd  pru- 
dence have  avoided  the  effect  of  the  plaintiff's  negligence  or  tres- 
pass, the  defendant  is  liable  for  the  injury.  The  qualification  of 
the  rule  is  thus  stated  in  Railway  Co.  v.  Ives,  144  U.  S.  429,  12 
Sup,  Ct.  687: 

"Although  the  defendant's  negligence  may  have  been  the  primary  cause  of 
the  Injury  complained  of,  yet  an  action  for  such  injury  cannot  l>e  maintained 
If  the  proximate  and  Immediate  cause  of  the  Injury  can  be  traced  to  the  want 
of  ordinary  care  and  caution  In  the  person  Injured,  subject  to  this  qualification, 
which  has  grown  up  In  recent  years  (having  been  first  enunciated  In  Davles 
V.  Mann,  10  Mees.  &  W.  546):  that  the  contributory  negligence  of  the  i>arty 
Injured  will  not  defeat  the  action  if  It  be  shown  that  the  d^endant  might  by 
the  exercise  of  reasonable  care  and  prudence,  have  avoided  the  consequences 
of  the  Injured  party's  negligence." 

Among  numerous  decisions,  both  state  and  federal,  supporting 
this  qualification  of  the  general  rule,  we  refer  to  the  following: 
Patton  v.  Railway  Co.,  89  Tenn.  370,  15  a  W.  919;  Ctoasting  Co.  v. 
Tolson,  139  U.  S.  651,  11  Sup.  Ct.  653;  Railroad  Co.  v.  Harmon's 
Adm'r,  147  U.  S.  5^,  13  Sup,  Ct.  557;  Railway  Co.  v.  Whitcomb,  31 
U.  S.  App.  386,  14  C.  0.  A.  183,  and  66  Fed.  915;  Railroad  Co.  t. 
Kassen,  49  Ohio  St.  230,  31  jn.  E.  282;  Louisville  &  N.  R.  Co.  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.,  22  U.  S.  App.  102,  9  C.  0.  A.  314,  and 
60  Fed.  993.  Indeed,  the  principle  of  this  qualification  is  now  the 
accepted  doctrine  in  the  English  courts,  including  the  house  of 
lords,  and  in  all  the  courts  of  all  the  states  of  the  Union,  so  far 
«8  the  cases  presenting  the  question  squarely  have  come  under  our 
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examination.     See  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  387;  1  Shear. 
A  R.  Neg.  (5tli  Ed.)  §  99. 

In  view  of  what  has  been  said,  it  is  hardly  necessary  to  add  that 
the  principle  of  this  qualification  is  based  apou  the  ground  of  negli- 
gence only,  and  the  element  of  intentional  or  willful  wrong  is  not 
essential  to  render  the  principle  applicaUe.  That  this  is  true  is  a 
proposition  su  clearly  deducible  from  the  cases  referred  to  as  to 
admit  of  no  question  or  discussion.  We  think  this  well-established 
qualification  of  the  general  rule  was  applicable  to  the  facts  of  this 
case.  There  was  a  conflict  in  the  evidence,  as  we  have  seen,  as  to 
the  distance  in  which  a  passenger  train,  under  the  circumstances 
of  the  one  in  question,  might  be  stopped,  and  there  was  a  similar 
■conflict  as  to  the  distance  at  which  the  engineer  first  became  aware 
that  the  object  ahead  was  a  child.  In  view  of  the  extreme  limits 
of  the  distance  in  both  respects,  which  appear  in  the  evidence,  we 
are  of  opinion  that  the  court  could  not  say,  as  a  matter  of  law,  that 
the  jury  might  not  justifiably  conclude  upon  the  whole  of  the  proof 
that  the  engineer  might,  by  the  exercise  of  reasonable  care  and 
«kill,  have  avoided  the  injury.  We  think  the  court  properly  sub- 
mitted that  question  to  the  jury  upon  the  disputed  facts  of  the  case, 
and  that  there  was  no  errqr  in  the  court's  refusal  to  withdraw  the 
case  from  the  jury.  White  v.  Van  Horn,  159  U.  S.  3,  15  Sup.  Ct.  - 
1027;  Railroad  Co.  v.  Mackey,  157  U.  S.  72, 15  Sup.  Ct.  491. 

The  only  remaining  assignments  of  error  relied  on  in  argument 
are  based  upon  the  court's  refusal  to  give  certain  special  charges 
in  relation  to  the  measure  of  damages.  The  court's  instruction  to 
the  jury  upon  this  subject  was  as  follows: 

"Now,  what  do  1  mean  by  pecun!ai-y  loss?  I  mean  that  you  are  to  estimate, 
as  far  as  you  may,  what,  had  the  child  lived,  would  those  who  sue  here.  Its 
parents  and  next  of  kin,  receive  In  money  from  that  child  and  Its  earnings. 
Therefore  you  are  to  estimate — First,  how  long  It  would  have  been  likely  to 
live;  second.  If  It  had  lived,  what  would  have  been  Its  earning  capacity;  third, 
assuming  that  It  would  have  earned  money,  how  much  of  that  money  would 
have  come  to  the  relatives.  And  In  that  connection  yon  ought  to  consider  the 
fact  that  for  a  number  of  years,  until  h  was  14  years  of  age,  there  was  no 
probability  that  It  would  earn  anything,  and  there  was  every  probability  that 
•It  would  be  a  burden  upon  the  parents." 

In  this  instruction  the  jury's  attention  was  correctly  called  to 
the  proper  elements  of  damage,  and  the  purpose  of  the  special  in- 
atructions  seems  to  have  been  to  have  the  court  apply  the  principles 
for  the  injury  in  a  somewhat  mathematical  way,  by  stating  an  ac- 
eonnt  between  the  probable  income  from  service  of  the  child  and 
the  expense  of  education  and  maintenance.  The  principles  under 
which  damages  were  to  be  assessed  were  correctly  and  explicitly 
given,  and  the  details  of  estimating  the  damages  were  within  the 
province  of  the  jury.  The  special  instructions  were  not  different 
in  Bobstance  or  effect  from  the  court's  charge  upon  the  same  sub- 
ject, which  was  not  excepted  to,  nor  subject  to  legal  objection.  The 
only  difference  was  in  mode  of  statement  and  the  extent  to  which 
details  were  given.  The  law  having  been  correctly  stated  in  the 
j;eneral  instractioUf  the  court  was  not  required  to  repeat  the  same 
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statement  in  substance  in  a  special  instraction.  White  t.  Van 
Horn,  159  U.  S.  3,  15  Sup.  Ct.  1027;  Coffin  ▼.  U.  B.,  162  U.  S.  664, 
16  Sup.  Ct  943;  Railroad  Co.  v.  Leak,  163  U.  S.  280, 16  Sup.  Ct  1020. 
Two  other  objections  are  made  in  the  assignments  of  error,  bat 
these  are  not  discussed  in  the  brief  for  plaintiff  in  error,  and  ap- 
parently not  relied  on.  In  view  of  the  record,  we  think  they  are 
clearly  not  well  taken,  and  do  not  require  special  consideration. 
Judgment  affirmed. 


TOTTLE  ▼.  OLAPWN. 

In  re  LEE  et  al. 

(Circuit  Conrt  of  Appeals,  Second  Circuit   June  24, 1898.) 

No.  110, 

1.  AppBAt — Record— Motion  to  Strike  Out. 

Where  severaJ  different  proceedings  are  pending  below,  arising  In  the 
same  original  suit,  and  an  appeal  Is  taken  from  a  decree  rendered  In  one 
of  them,  matters  embodied  In  tbe  record  wbicb  relate  only  to  tbe  other 
proceedings  will  be  stricken  out  on  motion. 

2.  Same— Parties. 

An  appeal  cnnnot  be  dismissed  on  the  ground  that  the  appellants  are 
not  parties,  where,  though  they  are  not  parties  to  the  record  In  technical 
form,  they  were  made  parties  by  an  order  of  the  court  below,  so  oa  to  be 
entitled  to  appeal  from  the  decree. 
8.  Same — Appealable  Final  Decree. 

A  decree  entered  In  a  proceeding  by  attorneys  to  enforce  a  lien  for  their 
fees,  which  adjudges  that  they  are  entitled  to  compensation  to  a  definite 
amount  and  have  a  Hen  therefor  on  a  fund  In  court,  and  directs  payment 
thereof,  Is  a  final  appealable  decree,  although  .the  residue  Of  the  fnnd  may 
not  have  been  finally  disposed  of. 
4,  Attorne?  and  Client — iiiEN  for  Compensation — Ajuthoritt  to  Retaik. 

Where  an  assignee  for  benefit  of  creditors,  who  was  engaged  In  prose- 
cuting a  suit  for  infringement  of  a  patent  belonging  to  the  estate,  contract- 
ed with  a  third  person,  who  was  suing  tbe  same  party  for  Infringement  on 
another  patent,  to  unite  their  interests  for  their  mutual  benefit,  and  author- 
ized such  third  person  to  carry  on  or  settle  the  litigation  at  his  own  expense, 
and  divide  tbe  net  amount  recovered  equally  between  tbsm,  Iteld,  that  tbe 
latter  had  authority  to  employ  a  solicitor  and  counsel,  who  should  be  en- 
titled to  a  lien  for  their  fees  on  the  fund  recovered  by  their  efforts.  86  Fed. 
964,  affirmed. 

6.   ATTORNEyS  AND   CLIENT— CONTRACT  FOR  COMPENSATION. 

After  entry  of  a  decree  In  a  trial  court  for  merely  nominal  damages, 
counsel  for  complainant  entered  Into  a  contract  with  him  whereby  counsel 
agreed  to  prosecute  an  appeal,  and  use  all  reasonable  eftorts  to  secure  a 
reversal,  complainant  agreeing  to  pay  all  necessary  disbursements,  and  to 
give  counsel  20  per  cent  of  tbe  gross  amount  of  any  recovery  which  should 
be  paid,  after  deducting  the  expenses  and  disbursements.  A  reversal  of 
the  decree  was  thereafter  obtained  with  directions  for  a  substantial 
recovery,  and  thereupon  the  opposite  party  moved  the  court  for  a  modifi- 
cation of  the  proposed  mandate,  which  motion  was  successfully  opposed 
by  complainant's  counsel.  Application  was  then  made  to  the  supreme  court 
for  a  writ  of  certiorari,  which  motion  was  also  successfully  opposed  by 
plalntifi"8  counsel.  Beld,  that  the  contract  for  compensation  covered,  not 
merely  tbe  services  rendered  in  procuring  the  reversal,  but  also  the  sub- 
sequent services  rendered  in  both  courts. 
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Appeal  from  the  Circuit  Court  of  the  IJnitiBd  States  for  the  Southern 
District  of  New  York. 

After  the  final  decree  had  been  entered  In  the  cause  of  Tuttle,  Trustee, 
•gainst  Claflin,  for  the  payment  of  fl3,55T.27  to  the  complainant,  and  before 
April  16,  1897,  the  Union  Trust  Company  of  New  Haven,  Conn.,  and  other 
creditors  of  the  estate  of  the  Elm  City  Company,  brought  a  bill  In  equity  In 
the  circuit  court  for  the  Southern  dlBtrict  of  New  York  to  restrain  George  H. 
Woofiter,  who,  nnder  three  contracts  with  Tattle,  trustee,  was  authorized  to 
collect  the  Judgment  and  Mr.  MlUiken,  his  solicitor,  from  collecting  it,  upon 
the  ground  that  these  contracts  were  void;  and  praying,  among  other  things, 
that  the  fund,  when  collected,  should  be  transmitted  to  the  probate  court  in 
New  Haven,  and,  In  the  alternative,  that  a  master  should  be  appointed  by  the 
circuit  court  to  ascertain  the  ahsonnt  of  the  sums,  which  should  be  immediately 
payable  to  Wooster,  Miliiken,  and  Lee  &  Lee,  who  were  made  defendants. 
A  motion  for  a  temporary  injunction  restraining  Wooster  and  MilUken  from 
collecting  the  Judgment  was  made  returnable  on  April  1(3,  1897,  at  which  time 
the  circuit  court  preferred  that  the  Judgment  should  be  paid  Into  court,  and 
deposited  In  the  designated  depository,  than  that  It  should  remain  unpaid 
during  the  pendency  of  this  new  litigation,  and  ordered  that  the  defendants 
place  In  the  depository  of  the  court,  on  or  before  April  19,  1897,  the  amount 
of  the  Judgment,  which  was  done,  and  it  was  satisfied  of  record.  The  motion 
for  preliminary  injunction  was  withdrawn.  On  June  14,  1887,  Benjamin  F. 
I..ee  and  W.  H.  L.  Lee,  partners  as  Lee  &  Lee,  brought  their  petition  in  the 
matter  of  this  fund,  averring  the  facts  In  regard  to  their  employment  in  the 
original  suit;  their  services  in  the  various  proceedings  and  hearings  before 
the  circuit  court,  the  mapter,  the  circuit  court  of  appeals,  and  the  supreme 
court:  that  they  have  a  lien  upon  the  deposited  fund  for  the  payment  of 
their  reasonable  fees,  which  the  complainant  In  the  original  suit  was  unable 
to  pay;  and  averring  the  existence  of  the  Union  Trust  Company  litigation,  the 
progress  of  which  had  become  uncertain  by  the  interposition  of  demurrers, 
and  praying  for  an  order  dlro'ting  pnyuunit  of  thoir  fet s.  and  a  reference  to  a 
master  to  ascertain  the  amount  w-hlrh  was  due.  In  the  Union  Trust  Co.  Case 
an  amended  bill  was  filed  on  April  26.  1897,  and  additional  parties  were  made. 
Upon  an  order  upon  the  parties  in  Tuttle  against  Claflin  and  the  parties  In 
the  Union  Trust  Company  suit  to  show  cause,  an  order  was  made,  on  Septem- 
ber 1.  1897,  referring  to  a  master  to  report  In  regard  to  the  compensation  of 
Lee  &  Lee,  and  W.  T.  B.  Mllllken,  the  solicitor  for  the  complainant  In  the 
riaflln  Case.  The  report  was  made,  exceptions  were  filed  and  were  overruled, 
the  report  was  confirmed  by  the  circuit  court  t86  Fed.  972),  and  an  order, 
dated  April  6,  1898.  was  made  directing  a  payment  from  said  fund  of  $11,- 
434.90  to  Lee  &  Lee,  and  $3,500  to  W.  T.  B.  Mllllken,  with  Interest  from  Feb- 
ruary 11,  1898,  the  date  of  the  master's  report.  The  Union  Trust  Company 
ana  others,  known  as  the  opposing  creditors,  appealed  from  this  order. 

Edmund  Wetmore  and  John  K.  Beach,  for  appellants. 
W.  H.  L.  Lee  and  H.  T.  Kinjjsburj,  for  Lee  &  Lee. 
W.  T.  B.  Milliken,  pro  se. 
Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Two  preliminary  motions  by  the  ap- 
pellees are  to  be  disposed  of  prior  to  a  consideration  of  the  merits  of 
the  appeal.  Since  the  entry  of  final  judgment  in  the  Claflin  suit, 
there  have  been  three  independent  proceedings  at  the  foot  of  the 
decree:  (1)  Tbe  present  proceedings  at  the  suit  of  Lee  &  Lee. 
(2)  A  proceeding  upon  the  petition  of  George  H.  Wooster  for  the 
repayment  of  hto  disbursements  in  the  litigation.  (3)  A  motion  to 
substitute  Charles  H.  Trowbridge,  as  trustee  of  the  Elm  City  Com- 
pany, in  the  place  of  Tuttle,  as  complainant  in  the  Claflin  suit 
This  motion  was  denied. 
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There  are  In  the  transcript  of  record,  from  printed  pages  174  to 
178,  inclusive,  copies  of  a  stipulation  and  of  two  orders  of  coart,  and 
the  opinion  of  the  court  relative  to  the  second  and  third  proceeding* 
only.  The  present  motion  is  to  strilie  from  the  record  that  part  ot 
it  which  is  included  in  these  pages,  because  they  relate  to  differ- 
ent proceedings  from  the  one  in  which  this  appeal  is  taken.  The 
position  of  the  appellees  is  well  founded,  the  papers  are  not  properly 
a  part  of  the  transcript  of  record,  and  the  motion  is  granted,  except 
as  to  the  order  upon  the  application  of  George  H.  Wooster. 

The  second  motion  is  to  dismiss  the  appeal  because  the  order  was 
not  appealable,  and  because  the  appellants  are  not  parties  to  this 
cause  or  proceeding.  The  history  of  the  application  of  the  appellees, 
which  has  been  heretofore  given,  shows  that,  while  they  are  not 
parties  in  technical  form,  they  were  in  fact  made  parties  by  the 
order  of  the  circuit  court,  and  are  properly  appellants.  That  fte 
order  of  the  circuit  court  of  April  6,  1898,  was  a  final  decree  from 
which  an  appeal  could  be  taken,  was  decided  in  Trustees  v.  Green- 
ough,  105  U.  S.  527.  The  order,  like  those  in  that  case,  was  "a  final 
determination  of  the  particular  matter  arising  upon  the  complain- 
ant's petition  for  allowance."    The  motion  is  denied. 

It  appears  from  the  master's  report  that  the  patent  in  the  Claflin 
Case  was  owned  by  the  Elm  City  Company,  an  insolvent  corporation, 
which  made,  in  1876,  an  assignment  of  its  assets  to  Tuttle,  as  trustee 
for  its  creditors.  The  suit  was  commenced  on  August  1,  1878.  In 
June,  1883,  Tuttle,  as  trustee,  and  George  H.  Wooster,  who  was  the 
owner  of  patents  known  as  the  "Pipo  Patents,"  and  upon  whidi  he 
had  also  a  suit  against  H.  B.  Claflin  &  Co.,  agreed  that  each  would 
push,  at  bis  own  expense,  the  suits  to  a  final  determination,  and 
divide  the  gross  proceeds  equally.  In  1888  another  agreement  be- 
tween the  same  parties  was  made,  by  which  Tuttle,  as  trustee,  made 
Wooster  his  attorney  to  prosecute  the  suits,  with  full  power  to  settle 
and  compromise  them  and  to  employ  counsel.  In  the  same  year 
another  agreement  was  made,  by  which  Wooster  agreed  to  hold  Tut- 
tle, as  trustee,  harmless  from  all  costs  and  expenses  arising  out  of 
said  suits,  but  Wooster  was  to  be  reimbursed  out  of  the  gross  pro- 
ceeds, and  before  the  division  thereof,  his  expenses  and  those  which 
he  might  become  liable  to  pay.  The  poverty  of  the  Elm  City  Com- 
pany's estate  induced  Tuttle  to  make  these  agreements.  In  1890. 
Wooster  retained  B.  F.  Lee,  Esq.,  and  he  had  also  retained  W.  T.  B. 
Milliken,  Esq.  Mr.  Lee  was  the  active  patent  lawyer  in  the  case. 
Wooster  paid  the  expenses  incidental  to  the  suit,  amounting,  as  he 
says,  to  15,438.31.  Tuttle  paid  nothing  and  took  no  part  in  the  liti- 
gation, except  to  tell  Milliken  that  he  had  no  funds  and  no  collectible 
assets,  and  that  Milliken  must  look  for  his  compensation  alone  to 
the  funds  which  might  be  recovered. 

The  appellants  insist  that  the  contracts  made  by  Tuttle  as  trustee 
were  Improvident  and  ultra  vires,  and  that  the  entire  fund  shonid  be 
sent  to  the  probate  court  at  New  Haven,  which  has  charge  of  tb« 
settlement  of  the  estate  of  the  Elm  City  Company,  and  which  shonid 
make  the  proper  allowances,  if  any,  for  services.  Inasmnch  aa 
Wooster  was  fully  clothed  with  the  apparent  power  to  employ  counsel, 
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as  the  trnstee  took  no  part  in  the  litigation,  paid  and  pcdpused  to 
pay  nothing,  and  relieved  the  estate  from  all  liability  in  case  of  non- 
success,  and  as  the  fund  was  obtained  by  the  disbursements  of  Woos- 
ter  and  the  services  of  those  whom  he  employed,  they  have  an  equita- 
ble lien  upon  it,  and  the  circuit  court,  which  properly  has  control  of 
the  fand,  should  adjust  the  amount  of  the  liens  for  these  services  be- 
fore transmitting  it  to  another  jurisdiction.  Trustees  v.  Qreenongb, 
105  U.  S.  527;  Railroad  Co.  v.  Pettus,  113  U.  S.  116,  5  Sup.  Ct  387. 

The  master  made  a  careful  report,  which  considered  the  value  of 
the  services  of  Messrs.  Lee  &  Lee,  based  upon  a  quantum  meruit, 
and  fonnd  that  they  were  reasonably  worth  tiie  sum  of  $13,000,  from 
which  should  be  deducted  ¥1,860,  a  sum  already  paid  by  Wooster, 
leaving  a  balance  due  of  fll,150,  to  which  should  be  added  f284.90 
for  disbursements  which  they  made.  The  contest  before  the  master 
was  between  Lee  &  Lee  and  the  opposing  creditors,  so  called.  After 
the  payment  of  f  1,860  had  been  made,  and  after  a  decree  in  the 
Claflin  Case  for  six  cents  damages  and  such  an  apportionment  of 
costs  that  a  balance  would  be  in  favor  of  the  defendants,  and  after 
an  appeal  had  been  taken,  B.  F.  Lee  and  Wooster  entered  into  an 
agreement,  dated  December  29,  1894.  The  important  part  of  the 
agreement,  after  a  recital  of  the  condition  of  the  suit,  is  as  follows: 
Lee  agreed  to  act  aa  counsel  for  Wooster  in  the  prosecution  of  said 
appeal,  and  to  use  all  reasonable  and  proper  efforts  to  secure  a 
reversal  of  said  final  decree.  Wooster  agreed  to  pay  all  disburse- 
ments connected  with  said  suit  and  with  said  appeal  that  had  already 
been  made  or  incurred,  or  that  might  thereafter  be  incurred,  other 
than  fees  of  solicitor  and  of  coansel,  and  agreed  that  Lee  should  re- 
ceive 20  pet  cent  of  the  gross  amount  of  any  recovery  which  should 
be  paid  in  said  suit,  after  deducting  from  said  total  recovery  and 
payment  all  expenses  and  disbursements  of  litigating  said  suit  there- 
tofore, or  which  mi^t  thereafter  be  expended  or  incurred,  apart  from 
snch  20  per  cent. 

The  value  of  the  whole  services,  estimated  upon  a  quantum  meruit, 
would  probably  exceed  the  20  per  cent  mentioned  in  this  contract 
The  proper  construction  of  the  contract  is  therefore  an  important 
question.  Was  it  confined  in  point  of  time  to  the  date  of  the  opin- 
ion of  the  first  appellate  court,  or  did  it  include  all  services  before 
that  court,  and  exclude  any  possible  services  before  the  supreme 
eoart?  After  the  decision  of  the  court  of  appeals,  the  defendants 
made  a  motion  to  modify  the  proposed  order  for  a  mandate  so  that 
the  case  should  be  sent  back  to  the  master  for  further  evidence.  This 
motion  was  based  upon  affidavits  which  were  intended  to  show 
that  a  different  state  of  facts  could  be  proved  before  the  master. 
Another  motion  was  made  upon  the  ground  that  Tuttle,  as  trustee, 
had  no  title  to  the  patent  in  snit  After  the  denial  of  these  motions, 
the  defendants  applied  to  the  supreme  court  for  a  writ  of  certiorari, 
which  was  opposed  by  a  brief  and  an  oral  statement,  and  was  de- 
nied, so  that  a  large  amount  of  work  was  performed  after  the  opin- 
ion of  the  court  of  appeals  was  filed. 

We  think  that  this  contract  should  not  be  construed  as  limited  in 
point  of  time  to  that  date,  or  to  a  mandate  which  might  forthwith 
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follow  the  opinion,  but  it  inclnded  whatever  contests  and  argamenta 
should  take  place  in  the  appellate  court.  It  was  to  be  expected 
that  some  motion  would  be  made  by  the  defendant  in  case  of  non- 
success,  and  the  contract  looked  to  a  compensation  based  upon  a  per- 
manent reversal  of  the  decree  of  the  circuit  court,  for  the  new  agree- 
ment would  have  been  an  inadequate  benefit  to  Wooster  if  a  new 
compensation  upon  the  basis  of  a  quantum  meruit  was  to  commence 
after  a  successful  argument  in  the  court  of  appeals.  We  think  that 
the  contract  meant  to  include  services  necessary  to  render  a  reversal 
valuable  ajid  remunerative,  and  to  cover  those  rendered  in  opposing 
a  writ  of  certiorari.  Mr.  Lee  entered  into  a  contract  for  services 
for  a  compensation  based  upon  the  successful  attempt  to  reverse  the 
decree,  which  meant  to  keep  it  reversed,  so  as  to  secure  a  fund  out 
of  which  he  could  be  paid,  and  a  defense  against  the  application  for 
a  writ  of  certiorari  is  one  of  the  not  unusual  incidents  to  success 
in  the  first  appellate  court.  The  compensation  to  Lee  &  Lee  must, 
therefore,  be  governed  by  the  contract,  and  should  be  estimated  as 
follows:  The  amount  of  interest  paid  by  the  depositary,  being  at 
the  rate  of  1^  per  cent,  per  annum,  is  to  be  added  to  the  amount  of 
the  judgment,  from  which  should  be  deducted  Wooster's  claim  of 
f6,438.31,  and  Lee  &  Lee's  disbursements  of  f 284.90,  and  the  amount 
of  20  per  cent,  upon  the  balance,  plus  f  284.90,  with  interest  from  Feb- 
ruary 11,  1898,  the  date  of  the  master's  report,  upon  the  amount  of 
the  fund  not  heretofore  paid  to  Lee  &  Lee,  should  be  ordered  paid  by 
the  clerk  of  the  court  to  them.  If  a  payment  has  been  made  from 
the  fund  to  Lee  &  Lee  under  the  order  of  April  6,  1898,  such  amount 
will  be  regarded  as  part  payment  of  the  sum  named  in  the  decree. 
We  do  not  include  Milliken's  solicitor's  fees  in  the  disbursements  to  be 
deducted  from  the  judgment,  because  the  contract  provided  that  these 
fees  were  not  to  be  paid  by  Wooster,  and  the  expenses  which  were 
to  be  thereafter  deducted  were  those  which  he  had  paid  or  was  there- 
after to  pay. 

In  regard  to  Mr.  Milliken's  fees  of  |3,600,  there  was  no  testimony 
before  tiie  master  which  characterized  this  sum  as  an  unreasonable 
amount.  The  master  has  found  it  to  be  reasonable,  and,  without 
testimony  or  further  knowledge  upon  the  subject,  we  cannot  pro- 
nounce it  excessive.     The  order  in  regard  to  his  fees  is  afi9rmed. 

The  order  in  regard  to  the  amount  to  be  paid  Lee  &  Lee  is  modi- 
fled  as  hereinbefore  specified,  and  the  cause  is  remitted  to  the  circuit 
court,  with  directions  to  enter  a  modified  decree  in  accordance  with 
the  directions  contained  in  this  opinion.  The  appellants  and  the 
appellees  will  each  pay  their  own  costs  in  this  court.  The  appel- 
Ifuits  will  pay  one-half  the  cost  of  printing  the  record,  and  Lee  &  L^ 
and  Milliken  will  each  pay  one-quarter  of  said  cost 
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8BLS  T.  GRBENB  et  aL 

(Circuit  Cktart,  N.  D.  California.    Jnly  5,  16S&) 

No.  12.224. 

AonoKB  or  Tobt— Joindbr  ow  Dbfemdants— AmcKDimrr. 

In  an  action  against  a  certain  Indlvldnal  and  other  parties,  Including  a 
reclamation  district,  an  allegation  that  defendants  entered  upon  plalntUTit 
lands  against  bis  will, 'etc.,  and  excavatea  a  ditch,  shows  that  the  grava- 
men of  the  action  is  a  joint  tort;  and  as  an  action  may  be  maintained 
against  one  or  all  of  the  Joint  tort  feasors,  or  as  many  of  them  as  plaintiff 
chooses,  an  amendment  to  the  complaint,  omitting  the  reclamation  district 
as  a  defendant,  does  not  change  the  cause  of  action. 

This  was  an  action  at  law  to  recover  damages,  and  was  brought 
by  P.  J.  Van  Loben  Sels  against  Lester  D.  Greene  and  others,  in- 
clading  reclamation  district  Ho.  551.  The  case  was  heard  on  mo- 
tion to  strike  from  the  flies  the  amended  complaint,  and  also  on  a 
demarrer  to  the  amended  complaint. 

Olney  &  Olney,  for  plaintiff. 

W.  A.  Qett,  Jr.,  and  Elwood  Bmner,  for  defendants. 

MORROW,  drcoit  Judge.  This  is  an  action  for  damages  in  the 
snm  of  $50,000,  claimed  to  have  been  caused  by  the  defendants  en- 
ta*ing  upon  the  plaintiffs  lands,  and  excavating  and  maintaining 
ditches  thereon,  whereby  the  plaintiffs  lands  were  flooded.  A  de- 
murrer was  interposed  to  the  original  complaint,  which  was  sus- 
tained on  the  ground  that  reclamation  district  No.  551,  one  of  the 
defendants,  was  not  liable  to  actions  for  damages,  under  the  laws 
of  the  state  of  California;  being  a  "public  agency"  discharging  pub- 
lic functions  in  the  reclamation  of  swamp  and  overflowed  lands. 
See  opinion  of  ithe  court,  81  Fed.  555.  The  plaintiff  has  amended  his 
complaint  by  omitting  reclamation  district  No.  551  as  a  defendant, 
and  by  omitting,  also,  Sol  Runyon,  one  of  the  original  defendants, 
— ^it  appearing  that  he  had  died  since  the  institution  of  the  action, 
— ^and  substituting  his  executors  as  defendants  in  his  stead  and 
place.  Some  other  amendments  were  made,  which  are  unimportant, 
and  need  not  here  be  considered. 

A  motion  is  now  made  by  the  present  defendants  to  strike  the 
amended  complaint  from  the  files  of  the  court,  and  a  demurrer  has 
also  been  interposed.  It  is  contended  that  the  plaintiff,  in  omitting 
the  reclamation  district  from  the  amended  complaint,  has  introduced 
a  new  cause  of  action.  The  gravamen  of  the  action,  from  the  alle- 
gations both  of  the  original  and  the  amended  complaint,  is  that  the 
defendants  have  committed  a  tort  on  the  plaintiff's  property.  It  is 
averred  in  the  amended  complaint  that  "in  the  years  1^4  and  1896 
Sol  Bonyon,  now  deceased,  and  the  defendants  other  than  Sol  Run- 
yon's  executors,  entered  upon  the  lands  of  plaintiff,  against  his  will 
and  in  defiance  of  his  protest,  and  excavated,  and  have  ever  since 
maintained,  a  large  ditch  or  canal,"  etc.  Other  allegations  of  a 
(dmilar  purport  follow.  Prom  these  the  deduction  is  unavoidable 
that  the  gravamen  of  the  action  is  a  joint  tort;  that  is  to  say,  that 
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there  was  a  commnaitj  of  design  and  action  between  the  defend- 
ants in  entering  upon  the  plaintiff's  lands,  and  excavating  and  main- 
taining a  large  ditch  or  canal,  as  well  as  other  ditches  or  canals. 
What  part  each  of  the  defendants  sued  took  in  the  trespass,  is  not 
specifically  stated..  But,  to  render  parties  jointly  liable  on  tort,  it 
is  not  necessary  that  they  shoald  all  unite  in  committing  it.  How- 
ever, there  must  be  some  unity  between  the  tort  feasors  in  the  com- 
mission of  the  tort;  and  such  unity  must  be  actual,  and  not  casual. 
Hulsman  v.  Todd,  96  Cal.  228,  31  Pac.  39.  See,  also,  Tompkins  ▼. 
Railroad  Co.,  66  Cal.  164,  i  Pac.  1165;  Learned  v.  Castle,  78  Cal. 
460,  18  Pac.  872,  and  21  Pac.  11;  Miller  v.  Ditch  Co.,  87  Cal.  430, 
25  Pac.  550;  Dawson  v.  Schloss,  93  Cal.  198, 29  Pac.  31;  Cooley,  Torts 
(2d  Ed.)  p.  153,  and  cases  there  collated.  If  it  be  a  joint  tort,  it  is 
well  settled  that  the  plaintiff  may  sue  all  of  the  joint  tort  feasors, 
or  some  of  them,  or  one  or  each  of  them,  as  he  may  see  fit  See 
cases  cited  supra.  Of  course,  there  is  the  limitation  that  he  can 
obtain  but  one  satisfaction  of  judgment  as  against  all  of  the  joint 
tort  feasors.  Therefore  the  objection  urged  by  the  defendants,  that 
the  plaintiff,  by  omitting  the  reclamation  district,  has,  in  effect,  in- 
troduced a  new  cause  of  action,  is  devoid  of  merit.  Particularly  la 
this  so  in  view  of  the  fact  that  the  reclamation  district  was  dropped 
from  the  case,  and  omitted  in  the  amended  complaint,  because  of 
the  decision  of  this  court  that  it  was  not  liable  to  an  action  for  dam- 
ages under  the  laws  of  this  state  as  they  now  stand.  Furthermore 
the  practice  of  adding  or  striking  out  the  name  of  a  party  by  amend- 
ment is  permitted  by  the  Code  of  Civil  Procedure  of  this  state.  Sec- 
tion 473  of  that  Code  provides  that  "the  court  may,  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  allow  a  party  to 
amend  any  pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party."  To  deny  the  plaintiff  the  right  of  dropping  the 
reclamation  district  from  the  case  would  certainly  not  be  in  further- 
ance of  justice;  for,  this  court  having  held  that  the  reclamation  dis- 
trict could  not  be  sued  for  damages,  unless  the  plaintiff  is  permitted, 
by  an  amended  complaint,  to  omit  the  reclamation  district  as  a  de- 
fendant, and  sue  the  remaining  defendants,  he  would  obviously  be 
unable  to  sue  the  other  defendants  except  by  bringing  separate  ac- 
tions.   This  he  certainly  is  not  required  to  do. 

Some  further  technical  objections  are  raised  by  the  defendants' 
counsel,  to  the  effect  that  the  absence  from  the  case  of  the  reclama- 
tion district  creates  a  misjoinder  of  parties,  and  that  the  complaint, 
as  amended,  indicates  that  the  defendants,  if  liable  at  aU,  are 
responsible  for  separate  torts  committed  by  each,  and  that,  there- 
fore, they  should  be  sued  separately.  But  these  objections  are  cov- 
ered substantially  by  the  view  I  take  of  the  allegations  of  the  amend- 
ed complaint,  viz.  that  it  states  the  commission  of  a  joint  tort.  This 
view  is  fatal  to  the  objections  raised  of  misjoinder,  and  that  the  de- 
fendants should  be  sued  separately.  It  is  unnecessary  to  elaborate 
further  on  the  objections  raised.  The  motion  to  strike  oat  will  be 
denied,  and  the  demurrer  overruled. 
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SELS  T.  6RBBNB  et  aL 

(CIrcnit  Court,  N.  D.  Oalltornia.    July  5,  1898.) 

No.  12,228. 

BBCI.AMATT01I  DuTBICTB— LlABILITT  TO  BUIT. 

A  district  organize  under  Pol.  Code  Cal.  H  8440-3491,  for  the  reclama- 
tion of  swamp  and  overflowed  lands,  being  a  public  agency.  Is  not  liable 
to  be  sued  at  law  or  In  equity  for  negligence  or  for  a  nuisance.  Sels  v. 
Greene,  81  Fed.  555,  followed.  It  seems,  howerer,  tbat  the  trustees,  un- 
der wbose  control  and  ruperrlslon  the  district  is,  may  be  enjoined  If  they 
act  without  authority,  or  wlUfnlly  or  malidoUslT. 

Thia  was  a  bill  in  equity  by  P.  J.  Van  Loben  Sels  against  Lester  D. 
Greene  and  others  to  abate  a  nuisance.  The  cause  was  heard  on  de- 
murrer to  the  amended  and  supplemental  bill. 

Olney  &  Olney,  for  complainant. 

W.  A.  Gtett,  Jr.,  and  Elwood  Bruner,  for  defendants. 

MOBBOW,  Circuit  Jndge.  This  is  a  demnrrer  to  the  amended  and 
supplemental  bill.  A  demurrer  to  the  original  bill  was  sustained  by 
this  court  on  June  7,  1897(  For  opinion,  see  81  Fed.  555.  The  case 
at  bar  is  a  companion  case  to  No.  12,225,  also  a  suit  in  equity,  and 
to  case  No.  12,224,  88  Fed.  127,  an  action  at  law.  The  three  cases  all 
relate  to  the  same  subject  in  controversy.  The  two  suits  in  equity 
are  brought  by  the  complainant  to  abate  a  nuisance  alleged  to  have 
been  caused  by  the  defendants,  including  reclamation  district  No. 
551,  in  excavating  and  maintaining  certain  ditches  on  complainant's 
lands,  whereby  they  were  flooded  and  damaged.  The  action  at  law 
is  brought  to  recover  damages  claimed  to  have  been  caused  by 
the  defendants  in  entering  on  c(Hnplainanfs  lands,  and  excavating 
and  maintaining  ditches  thereon.  The  demurrer  interposed  to  the 
amended  complaint  in  the  action  at  law  I  have  considered  separately 
in  an  opinion  handed  down  to-day.    88  Fed.  127. 

The  question  raised  upon  the  demurrer  to  the  amended  and  supple- 
mental bill  in  this  and  the  other  suit  (No.  12,225)  in  equity  presents 
the  same  qnestion  which  was  argued  on  the  demurrer  to  the  original 
bills  in  both  cases;  and  that  is  whether  reclamation  district  No.  551, 
organized  under  the  provisions  of  the  Political  Code  of  the  State  of 
California  (sections  3440-^491,  inclusive)  for  the  purpose  of  reclaim- 
ing swamp  and  overflowed  lands,  can  be  sued.  It  was  held  by  me  tbat 
a  reclajmation  district  could  not  be  sned,  either  at  law  or  in  equity. 
See  opinion,  81  Fed.  555.  The  arguments  ably  presented  on  both 
sides .  upon  the  present  demnrrer  do  not  change  the  opinion  held  and 
expressed  by  me  on  the  demnrrer  to  the  original  bill.  Beclamation 
di^ricts  organized  under  the  provisions  of  the  Political  Code  of  Cali- 
fornia (sections  3440-3491,  inclusive),  while  performing,  in  a  sense, 
public  functions,  in  the  reclamation  of  swamp  and  overflowed  lands, 
are  not  public  municipal  corporations.  It  may  even  be  doubted 
whether  they  may  be  termed,  with  absolute  accuracy,  "quasi  publio 
corporations."  They  appear  to  be  more  properly  designated  as  "pub- 
lic agencies"  for  certain  particular  purposes,  to  wit,  reclamation  of 
88F.-0 
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swamp  and  overflowed  lands.  The  nature  and  functions  of  reclama- 
tion districts  organized  under  the  provisions  of  the  Political  Code  of 
this  state  have  l^n  carefully  considered  by  the  supreme  court  of  the 
dtate  in  People  v.  Reclamation  Dist  No.  551, 117  Cal.  114,  48  Pac.  1016 
(the  same  district  proceeded  against  in  the  case  at  bar),  and  in  Hens- 
ley  V.  Reclamation  Dist.,  53  Pac.  401.  In  the  case  last  cited  it  was 
said: 

"Xbey  [reclamation  districts]  have  been  called  'quasi  public  corporatiODS.' 
They  are  at  least  'public  agencies.'  (Citing  People  v.  Reclamation  Dist.  No. 
561,  117  Cal.  114,  48  Pac.  1016.]  But,  if  considered  corporations,  they  have 
only  such  powers  and  have  only  such  liabilities  as  are  prescril^ed  by  the  law 
which  creates  them.  They  are  not  corporations  organized  under  the  pro- 
visions of  the  Civil  Code.  Their  characters  are  determined  by  the  provisions 
of  the  Political  Code,  from  which  they  derive  whatever  legal  existence  they 
have.  The  law  which  creates  them  does  not  anywhere  provide  that  they 
may  be  sued,  and  they  can  sue  only  for  one  purpose;  that  Is,  to  collect  as- 
sessments. There  is  no  provision  for  perpetual  succession,  and  there  are 
only  two  or  three  usual  powers  of  a  corporation  granted  them.  If  a  judg- 
ment against  a  district  could  be  enforced  at  all.  It  could  be  enforced  only  as 
against  Individual  owners  of  land  in  the  district,  many  of  whom  are  brought 
.  into  the  district  against  their  will;  for  a  district  may  be  formed  upon  peti- 
tion of  one-half  of  the  landholders  within  it.  The  district  has  no  property  out 
of  which  a  judgment  could  be  satisfied.  It  is,  in  its  essential  character,  a 
mere  agency." 

The  point  is,  however,  made,  that  unless  the  reclamation  district 
can  be  enjoined,  the  complainant  will  be  without  remedy  to  abate  the 
alleged  nuisance.  The  answer  to  this  is  that,  while  the  district  itself 
may  not  be  enjoined,  the  trustees,  under  whose  control  and  super- 
vision the  district  is,  may  be  enjoined,  provided  that  they  have  acted 
without  authority,  or  willfully  and  maliciously.  No  reason  occurs  to 
me  why  the  trustees  cannot  be  enjoined,  if  a  proper  case  be  made  out 
against  them.  They  are  the  representatives  of  the  district, — the 
public  agents,  so  to  speak,  under  whose  authority  and  supervision 
the  work  of  reclamation  is  carried  on-  after  the  district  is  organized. 
It  is  significant,  in  this  connection,  that  section  3490  of  the  Political 
Code,  providing  for  the  bringing  of  suits  against  any  person  who  shall 
injure  any  levee  or  other  work  of  reclamation  in  any  district,  specifies 
that  the  suit  shall  be  brought  in  the  name  of  the  trustees  of  the  dis- 
trict, or,  if  there  be  no  trustees,  then  in  the  name  of  any  landowner 
in  the  district.  It  will  be  observed  that  it  is  not  provided  that  the 
suit  should  be  brought  by  the  district  itself.  The  demurrer  to  the 
amended  and  supplemental  bill  will  be  sustained,  and  it  is  so  ordered. 


SANDS  V.  B.  S.  GREELEY  &  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  24,  1898.) 

No.  120. 

rioasieir  Rbobivbrs— Comity— Riobts  or  Local  aks  Pokkion  Cbkditobs, 

When  a  foreign  receiver  is  obliged  to  invoke  the  aid  of  the  court  of  an- 
other state  In  asserting  bis  title  to  assets  within  its  jurisdiction,  such  court 
will  not,  in  the  exercise  of  comity,  recognize  his  title  to  the  prejudice  of 
tiie  citizens  of  Its  own  state,  who  have  fairly  acquired  title  to  the  assets. 
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either  by  purchase,  attachment,  or  other  legal  process,  or  whose  claims 
are  entitled  to  priority  as  equitable  Hens.  But  the  court  will  make  no  dis- 
tinction between  foreign  and  domestic  creditors  when  their  claims  are  of 
eqnal  ralldlty,  and  It  rests  in  the  court's  discretion  whether  the  assets 
within  Its  Jurisdiction  shall  be  distributed  under  its  own  direction  or  shall 
be  transmitted  to  the  primary  receiver. 

Appeal  from  the  Circoit  Court  of  the  United  States  for  the  Sonth- 
em  District  of  New  York. 

P.  G.  Dow,  for  receiver. 

H.  B.  Twombly,  for  appellant. 

E.  C.  Perkins,  for  appellee 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  E.  S.  Greeley  &  Co.,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Connecticut,  became  insolvent, 
and  on  the  6th  day  of  October,  1896,  receivers  of  all  its  property  and 
assets  were  appointed  by  the  decree  of  one  of  the  courts  of  that  state, 
with  authority  to  collect  and  possess  themselves  of  all  the  property 
of  the  corporation  and  all  the  usual  powers  of  receivers  of  insolvent 
corporations.  The  corporation  had  a  place  of  business  in  the  city 
of  New  York,  transacted  its  principal  business  there,  and  substan- 
tially all  of  its  assets  consisted  of  property  there.  Upon  a  bill  filed 
in  the  circuit  court  of  the  United  States  for  the  Southern  district  of 
New  York,  alleging  the  insolvency  of  the  corporation,  the  existence 
of  assets  within  the  jurisdiction  of  the  court,  and  the  appointment  of 
receivers  by  the  Connecticut  court,  and  praying,  that  receivers  be  ap- 
pointed of  such  assets,  ancillary  to  the  Connecticut  receivers,  the 
circuit  court  of  the  United  States  for  the  Southern  district  of  New 
York  by  its  decree  appointed  as  ancillary  receivers  the  same  persons 
who  had  been  appointed  by  the  Connecticut  court,  and  enjoined  all 
persons  from  interfering  with  the  assets,  for  the  collection  of  debts 
or  otherwise.  By  an  interlocutory  order  in  the  cause,  the  ancillary 
receivers  were  directed  to  advertise  for  claims  of  the  resident  cred- 
itors of  the  corporation,  and,  after  collecting  the  assets,  to  dispose 
of  them  as  the  court  should  instruct;  and  the  question  of  the  dis- 
posal of  any  surplus  remaining  after  payment  of  all  resident  creditors 
was  reserved  by  the  court.  Various  resident  creditors  proved  claims 
against  the  corporation  for  debts  contracted  by  it  at  the  city  of 
New  York,  among  them  the  New  York  Insulated  Wire  Company. 
The  New  York  Insulated  Wire  Company  has  appealed  from  an  order 
made  in  the  cause,  transferring  the  fund  in  the  hands  of  the  ancillary 
receivers  to  the  Connecticut  receivers,  and  adjudging  that  such  fund 
should  not  be  appropriated  to  the  resident  creditors  before  turning 
over  the  surplus  to  the  Connecticut  receivers. 

The  appeal  is  based  upon  the  contention  that  the  Connecticut  re- 
ceivers have  no  title  or  power  to  collect  the  assets  of  the  corporation 
outside  of  that  state,  and  that  in  the  state  of  New  York  the  assets 
are  primarily  subject  to  the  claims  of  its  citizens,  and  will  not  be 
sarrendered  until  they  are  satisfied.  There  are  expressions  in  the 
text-books  which  sanction  this  contention.  Thus,  it  is  stated  in 
Beach  on  Receivers  (section  254)  that  "a  foreign  receiver  will  not  b^ 
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permitted,  as  against  the  claims  of  creditors  resident  in  another  state, 
to  remove  from  that  state  the  assets  of  the  debtor,  it  being  the  policy 
of  every  sovereignty  to  retain  in  its  own  hands  the  property  of  the 
debtor  nntil  the  claims  of  its  citizens  have  been  satisfied." 

Similar  expressions  may  be  found  in  some  of  the  opinions  of  the 
courts,  but  an  examination  of  the  adjudications  will  show  that  the 
broad  proposition  has  never  been  ruled,  and  what  has  been  actually 
decided  is  that,  when  a  foreign  receiver  is  obliged  to  invoke  the  aid 
of  the  court  of  another  state  in  asserting  his  title  to  assets  within 
its  jurisdiction,  such  court  will  not,  in  the  exercise  of  comity,  rec- 
ognize his  title  to  the  .prejudice  of  the  citizens  of  its  own  state,  who 
have  fairly  acquired  title  to  the  assets,  either  by  purchase,  attach- 
ment, or  other  legal  process,  or  whose  claims  are  entitled  to  priority 
as  equitable  liens.  Patterson  v.  Lynde,  112  111.  207;  Hoyt  v.  Thomp- 
son's Ex'r,  19  N.  Y.  207;  Willitts  v.  Waite,  25  N.  Y.  577;  In  re 
Waite,  99  N.  Y.  433,  12  N.  E.  440;  Kidder  v.  Tufts,  48  N.  H.  121; 
Paine  v.  Lester,  44  Conn.  196;  Pawcett  v.  Supreme  Council,  29  Atl. 
614;  Eddy  v.  Winchester,  60  N,  H.  63;  Askew  v.  Bank,  83  Mo.  366; 
Pinckney  v.  Lanaham,  62  Md.  447;  Insurance  Co.  v.  Wright,  55  Vt. 
526;  Baldwin  v,  Hosmer  (Mich.)  59  N.  W.  432;  Hunt  v.  Insurance 
Co.,  55  Me.  290;  Taylor  v.  Insurance  Co.,  96  Mass.  853;  Bagby  v.  Rail- 
road, 86  Pa.  St.  29L 

A  receiver  appointed  in  one  state  for  an  insolvent  corporation 
has  no  title  as  such  to  property  located  in  another  state,  and  not 
actually  in  his  possession.  Whart  Confl.  Laws,  §  390.  This  Is  be- 
cause he  is  appointed  by  a  court  which  derives  its  jurisdiction  from 
state  laws  which  have  ex  proprio  vigore  no  extraterritorial  force,  and 
the  effect  of  which  in  other  states  depends  wholly  on  the  comity  of 
the  state  in  which  their  application  is  invoked.  But  by  the  comity 
extended  by  the  several  states  of  the  Union  to  one  another,  not  only 
from  motives  of  respect  but  from  considerations  of  mutual  conven- 
ieoce,  the  right  of  a  receiver  to  possess  himself  of  assets  located  io 
a  state  other  than  that  of  his  appointment  is  everywhere  recognized 
and  enforced,  subject  to  the  qualification  mentioned.  When  prop- 
erty in  another  state  has  actually  been  reduced  to  his  possession,  be 
can  stand  upon  his  possessory  title,  and  defend  his  rights  against 
all  others  who  cannot  prove  a  better  title.  It  is  only  when  he  is 
compelled  to  resort  to  the  courts  to  obtain  possession  of  assets  that 
he  must  rely  upon  that  principle  of  comity  upon  which  alone  his  title 
rests. 

When  the  administration  extends  over  assets  located  in  several  ju- 
risdictions, it  is  often  convenient  to  apply,  in  advance,  for  the  as- 
sistance of  the  different  courts;  hence  the  practice  has  become  com- 
mon of  applying  for  auxiliary  or  ancillary  appointments.  When  such 
an  application  is  made,  the  court  to  which  it  is  addressed  exercises 
its  own  original  jurisdiction.  The  decree  in  the  court  of  the  dom- 
icile of  the  corporation  is  evidence  in  every  other  state  that  the  cor- 
poration is  insolvent,  and  that  a  proper  case  exists  in  that  state  for 
the  appointment  of  a  receiver,  and  it  is  to  be  respected  accordingly, 
in  obedience  to  the  constitutional  provision  whereby  full  faith  and 
credit  is  to  be  given  in  each  state  to  the  records  and  judicial  pro- 
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ceedings  of  everj  other  state  of  the  Union.  But  it  in  for  the  court 
to  which  the  application  is  made  to  decide  wliat  remedy  it  should 
extend  in  the  particular  case,  and  whether  the  proper  adminiBtra- 
tion  of  the  assets  requires  the  appointment  of  a  receiver.  Ordinarily, 
in  comity  to  the  proceeding  of  another  court  of  co-ordinate  jurisdic- 
tion, it  will  appoint  an  ancillary  receiver,  and  assume  administration 
in  aid  of  the  primary  receiver.  Trust  Co.  v.  Miller,  33  N.  J.  £q.  155. 
When  it  appoints  a  receiver,  the  ofiQcer  becomes  its  officer,  and  is 
completely  amenable  to  its  control,  and  it  matters  not  whether  he 
is  called  an  ancillary  receiver  or  merely  a  receiver.  His  title  to  the 
assets  within  the  jurisdiction  is  derived  from  its  decree,  and  does 
not  depend  upon  comity.  The  assets  are  in  its  custody,  and  are  to 
be  disposed  of  as  equity  and  the  orderly  administration  of  justice 
require.  Its  judgments  and  decrees  in  respect  to  these  assets  must  be 
accepted  as  conclusive  by  all  other  courts.  "Where  a  receiver,  ad- 
ministrator, or  other  custodian  of  an  estate  is  appointed  by  the  courts 
of  one  state,  the  courts  of  that  state  reserve  to  themselves  full  and 
exclusive  jurisdiction  over  the  assets  of  the  estate,  within  the  lim- 
its of  the  state."  Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup.  Ct. 
773.  It  rests  in  the  discretion  of  the  court  appointing  the  receiver 
whether  the  assets  within  its  jurisdiction  shall  be  distributed  under 
its  own  direction  or  shall  be  transmitted  to  the  primary  receiver. 
U.  S.  V.  CJoxe,  18  How.  105.  It  is  eminently  proper  that  claimants 
residing  within  its  jurisdiction  should  be  relieved  from  the  expense 
and  inconvenience  of  proving  their  claims  in  other  jurisdictions,  and 
that  provision  should  be  made  for  securing  to  them  equality  of  dis- 
tribution in  respect  to  the  whole  assets  of  the  corporation ;  but  there 
is  no  hard  and  fast  rule  to  control  the  discretion  of  the  court  in  mak- 
ing such  distribution  of  the  assets  as  shall  be  just  to  all  creditors, 
and  ultimately  effect  a  ratable  distribution  of  all  the  property  of 
the  corporation.  Bnswell  v.  Supreme  Sitting  (Mass.)  36  N.  E.  1065; 
Baldwin  v.  Hosmer  (Mich.)  59  N.  W.  432. 

Courts  of  justice  make  no  distinction  between  foreign  and  domestic 
creditors  when  their  claims  are  of  equal  validity.  After  the  appoint- 
ment of  the  ancillary  receivers,  all  the  creditors  of  the  insolvent  cor- 
poration who  had  not  acquired  some  priority  of  lien  upon  its  assets 
were  upon  an  equal  footing.  None  had  previously  acquired  any,  and, 
under  the  remedies  given  by  the  laws  of  the  state,  the  domestic  cred- 
itors could  not  have  secured  priority  upon  the  assets  in  that  state 
over  the  foreign  creditors.    Bank  v.  Lacombe,  84  N.  Y.  367. 

The  orders  which  have  been  appealed  from  were  a  proper  exercise 
of  judicial  discretion.  If  they  had  directed  the  appropriation  of  the 
fnnd  to  satisfy  the  debts  of  resident  creditors,  excluding  foreign  cred- 
itors except  as  to  the  surplus,  the  rule  that  equality  among  weditors 
is  equity  wonld  have  been  ignored. 

The  orders  are  afBrmed. 
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VIRGINIA,  T.  A  O.  STEEL  St  IRON  CO.  T.  BRISTOL  LAND  Oa 

(Circuit  Court,  W.  D.  Virginia.   January  7, 180S.) 

1.  Bbobiykbs — Photkotiow  of  Pbopkrtt— Procbdcbb. 

Proceedings  by  a  receiver  to  obtain  an  injunction  for  the  protection  ot 
property  In  bis  custody  may  be  instituted  by  petition  in  tlie  recelTeistaip 
suit. 
9.  Samk— Taxation. 

Property  constructiyely  In  the  custody  of  the  court  through  Ita  receiver 
is  not  subject  to  sale  for  delinquent  taxes. 
S.  Same — Federal  Jurisdiction— State  as  Paktt. 

A  sale  of  property  in  the  custody  of  a  receiver  for  taxes  la  Toid,  and, 
even  though  the  state  buys  the  property  in  at  such  sale,  it  acquires  no 
title;  hence  a  proceeding  to  enjoin  interference  with  the  property  by  per- 
sons who  have  attempted  to  redeem  it  from  the  state  is  not  open  to  the 
objection  of  being  a  suit  against  the  state. 

J.  B.  Richmond,  for  petitioner. 

Fulkerson,  Page  &.  Hurt  and  H.  W.  Sutherland,  for  respond- 
ent. 

PAUL,  District  Judge.  In  this  cause  the  receiver,  John  C. 
Haskell,  appointed  by  a  decree  entered  on  the day  of  Au- 
gust, 1S92,  filed  a  petition  praying  for  an  injunction  against  J.  L. 
C.  Smith,  late  treasurer  of  the  city  of  Bristol,  Va.,  John  D.  Thomas, 
H.  E.  Qrayes,  and  Charles  Burson.  The  petition,  after  reciting 
the  appointment  of  a  receiver,  states  that  the  bulk  of  the  assets 
coming  into  the  hands  of  the  receiver  consists  of  a  number  of  town 
lots  situate  in  the  city  of  Bristol,  and  of  a  number  of  purchase- 
money  notes  secured  by  vendor's  liens  on  other  town  lots  in  tht- 
city  of  Bristol,  which  had  theretofore  been  sold  by  said  Bristol  Land 
Company  to  various  persons  for  part  cash  and  part  on  credit:  that 
there  were  no  funds  belonging  to  said  company  when  the  receiver 
was  appointed,  nor  have  any  come  into  his  hands,  out  of  which  to 
pay  current  expenses  of  the  property,  taxes  on  the  same,  and  other 
charges  of  the  receivership.     It  further  states: 

"That  a  number  of  the  aforesaid  town  or  city  lots,  some  of  which  are 
owned  by  said  company  and  some  on  which  there  are  llens'  as  aforesaid, 
have  been  returned  delinquent  for  unpaid  taxes,  and  your  petitioner  has  not 
paid  these  taxes,  partly  because  he  Is  advised  that  there  Is  a  question  about 
the  regularity  of  their  assessment  but  principally  because  be  baa  had  no 
funds  with  which  to  meet  them.  Your  petitioner  further  represents  that 
various  individuals,  particularly  John  D.  Iliomas,  II.  E.  Graves,  Charles 
Burson,  and  others,  claiming  to  proceed  under  certiiln  statute  laws  of  the 
state  of  Virginia,  are  attempting  to  defeat  the  possession,  title,  and  ownership 
of  your  receiver  in  and  to  said  lots  by  filing  applications  with  the  clerk  of 
the  corporation  court  of  the  city  of  Bristol,  asking  to  be  allowed  to  redeem 
said  lots  from  the  taxes  aforesaid,  and  seeking  thereby  to  acquire  title  and 
possession  to  said  lots.  The  proceedings  under  wliifh  said  parties  are  now 
making  these  attempts  are  the  delinquent  tax  returns  made  by  one  J.  L.  C. 
Smith,  former  treasurer  of  said  city,  and  certain  attempted  sales  made  by 
him  to  the  auditor  of  the  state  of  Virginia.  Your  petitioner  is  Informed, 
believes,  and  charges  that  the  said  parties  have  taken  said  proceedings  and 
have  done  the  acts  aforesaid  with  full  knowledge  of  the  said  receivership. 
Your  petitioner  avers  that  if  these  parties  are  allowed  to  defeat  his  title  to 
said  lots  that  the  assets  of  the  Bristol  Land  Company  will  be  practically  de- 
stroyed.   Your  petitioner  Is  advised  that  any  lion  of  the  state  of  Virginia 


Digitized  by 


Google 


VIRtilNIA,  T.  *    C.  STEEL  *   IROS    CO.  V.  BRISTOL    LAND   CO.  136 

will  be  amply  protected  by  this  court  and  provided  for  Id  the  final  dlatrtbn- 
tlon  of  tbe  asseU,  but  that  during  tbe  receivership  yonr  petitioner's  title  and 
possession  will  be  protected." 

The  prayer  of  the  petition  is  that  said  John  D.  Thomas,  H.  E. 
Graves,  Charles  Burson,  and  J.  L.  C.  Smith,  former  treasurer,  and 
all  other  persons,  "be  inhibited  and  enjoined  from  doing  any  such 
acts  as  are  referred  to  in  this  petition,  or  in  any  manner  interfer- 
ing with  any  of  the  property  or  assets  of  the  receiver  of  the  Bristol 
Land  Company;  and  that  a  rule  be  issued  against  said  parties" 
requiring  them  "to  show  cause,  if  any  they  can,  why  all  their  afore- 
said acts  and  proceedings  relative  to  the  sale  or  purchase  of  any 
of  the  lands  of  the  Bristol  Land  Company  for  alleged  taxes  shall 
not  be  annulled,  why  they  shall  not  be  permanently  enjoined  from 
any  further  acts  therein,  and  why  the  said  John  D.  Thomas.  H.  E. 
Graves,  and  Charles  Bnrson  shall  not  be  dealt  with  for  their  con- 
tempt of  this  court." 

A  temporary  injunction  was  awarded  against  the  defendants, 
and  a  rule  requiring  them  to  show  cause  why  the  injunction  should 
not  be  made  perpetual,  and  why  they  should  not  be  fined  and  at- 
tached for  interfering  with  property  in  the  hands  of  the  receiver. 

The  defendant  J.  D.  Thomas  flies  a  demurrer  to  the  petition. 
The  substance  of  the  grounds  assigned  in  tbe  demurrer  is: 

"(1)  That  the  plalntlfT  is  not  entitled  to  proceed  by  petition  upon  the  mat- 
ters set  forth,  and  Is  not  entitled  to  bring  the  defendant  into  the  said  cause 
in  which  said  petition  Is  filed  for  the  purpose  of  litigating  tbe  matters  set 
forth  In  said  petition,  but  that  the  plaintiff's  proceedings,  if  he  Is  entitlec 
to  proceed  as  to  the  matters  set  forth  in  said  petition,  is  by  a  bill  In  equity. 
(2)  That  the  commonwealth  of  Virginia  is  the  owner  of  the  lands  mentioned 
In  tbe  petition,  and  therefore  interested  in  the  subject,  and,  inasmuch  as  it 
cannot  he  made  a  party  defendant  in  such  canse  without  Its  consent,  this 
court  Is  without  jurisdiction." 

To  the  rule  awarded  on  the  petition  the  defendants  Smith,  Thom- 
as, and  Graves  file  their  separate  answers. 

The  defendant  J.  L.  C.  Smith  in  his  answer  says: 

"This  respondent  was  the  treasurer  of  the  city  of  Bristol,  but  his  term  of 
office  as  such  terminated  on  the  30th  day  of  .Tune,  1806.  and  since  that  time 
this  respondent  has  not  acted  as  treasurer;  that  all  acts  done  by  him  in  the 
I»«mises  were  done  officially  as  such  treasurer;  that  he  has  no  Interest  what- 
ever in  the  subject-matter  of  said  rule,  or  in  the  petition  upon  wbicli  said 
rule  was  issued.  (2)  That  during  tbe  time  respondent  was  treasurer  of  the 
said  city  of  Bristol  he,  under  and  pursuant  to  the  statutes  in  such  cases 
made  and  provided,  made  sale  of  certain  lota  of  land  standing  in  the  name 

of  the  Bristol  Land  Company,  on  the day  of  December.  1893,  and  on 

the  day  of  Deceml>er,  1894.  Such  sales  were  made  under  and  pursu- 
ant to  the  laws  of  the  state  of  Virginia  providing  for  tbe  sale  of  lands  re- 
tamed  as  delinquent  for  the  nonpayment  of  taxes,  and  the  sales  made  by 
respondent  were  made  after  such  advertisement  as  is  required  by  the  stat- 
ute, and  otherwise  in  conformity  to  the  statutes  relating  to  the  sale  of  de- 
linquent lands.  (3)  That  the  lands  of  the  said  Bristol  Land  Compiiny  so 
■old  by  respondent  were  purchased  in  the  name  of  the  auditor  of  public  ac- 
counts, for  the  benefit  of  the  commonwealth  of  Virginia  and  the  city  of  Bris- 
tol, and  report  of  said  sales  made  ai  required  by  law." 

The  separate  answers  filed  by  the  other  defendants  are  substan- 
tially the  same,  and  that  of  John  D,  Thomas  will  serve  to  jshow  the 
defenses  set  up  by  all.     The  answer  of  Thomas  is  as  follows: 
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"(1)  Respondent  admits  that  John  C.  Haskell  was  appointed  receiver  lo 
said  cause,  and  that  he  dnly  qnaltfled  as  such,  and  respondent  presames  that 
he  took  charge  of  all  the  property  and  assets  of  the  Bristol  Land  Oompaay, 
but,  not  knowing  the  fact,  respondent  aeltber  admits  nor  denies  said  state- 
ment. Respondent  admits  that  said  petitioner  has  continued,  to  act  as  re- 
ceiver of  said  company.  (2)  Respondent  presomes  It  to  be  true  that  the 
bulk  of  the  assets  coming  Into  the  hands  of  the  petitioner  as  receiver  con- 
sisted of  a  number  of  town  lots  and  a  number  of  purchase-money  notes  se- 
cured by  vendor's  liens  on  other  town  lots,  but  respondent  does  not  know  the 
fact,  and  therefore  can  neither  admit  nor  deny  said  statement.  (3)  Re- 
spondent does  not  know  the  condition  of  the  Bristol  Land  Ck>mpany  at  the 
time  of  the  apjrointment  of  the  petitioner  as  receiver,  and  can  therefore 
neither  admit  nor  deny  the  statement  that  at  the  time  of  said  appointment 
there  were  no  funds  belonging  to  said  company  out  of  which  any  demands 
could  be  paid,  and  that  no  funds  have  come  Into  the  hands  of  the  peti- 
tioner since  his  appointment  with  which  to  pay  the  current  expenses  of  the 
property,  taxes  upon  the  same,  and  other  charges  of  the  receivership.  (4> 
It  Is  admitted  that  a  number  of  the  said  town  or  dty  lots,  some  owned  by 
said  company  and  some  on  which  said  company  had  Hens,  have  been  re- 
turned delinquent  for  unpaid  taxes,  and  It  is  also  admitted  that  said  peti- 
tioner has  not  paid  these  taxes,  but,  not  knowing  the  reasons  for  said  failure, 
respondent  cannot  admit,  but  on  the  contrary  denies,  that  said  failure  to  pat 
said  taxes  was  'partly  because  he  is  advised  that  there  is  a  question  about 
the  regularity  of  the  assessment';  and,  while  It  may  be  true  ttiat  said 
failure  was  principally  because  be  has  bad  no  funds  with  wtilch  to  meet 
them,  yet  respondent  can  neither  admit  nor  deny  that  such  Is  the  facL  (5i 
Respondent  denies  that  he,  claiming  to  proceed  under  certain  statute  laws 
of  the  state  of  Virginia,  is  attempting  to  defeat  the  possession,  title,  and 
ownership  of  said  receiver  in  and  to  said  lots  by  filing  applications  with 
the  clerk  of  the  corporation  court  of  Bristol  asking  to  be  allowed  to  redeem 
aald  lots  for  the.  taxes  aforesaid,  and  seeking  thereby  to  acquire  title  and 
possession  to  said  lots.  Respondent  denies  that  there  Is  any  title  or  owner- 
ship of  said  lots  In  the  said  petitioner,  and  denies  that  he  is  in  any  man- 
ner Interfering  with  the  possession  of  said  lots  by  said  receiver.  The  truth 
is  that  respondent,  acting  under  the  provisions  of  the  statute  laws  of  Vir- 
ginia, has  filed  applications  to  purchase  forty-five  or  forty-six  lots  situate -in 
the  city  of  Bristol,  which  lots  were  then  owned  by  the  commonwealth  of  Vir- 
ginia, under  and  by  virtue  of  a  purchase  made  by  the  auditor  at  a  sale  for 
delinquent  taxes  made  by  J.  L.  C.  Smith,  treasurer  of  the  city  of  Bristol, 
on  the  5th  day  of  Decemlier,  1S04,  which  purchase  was  made  by  said  auditor 
more  than  two  years  before  the  filing  of  respondent's  said  applications.  The 
statute  under  which  respondent  filed  said  applications  is  to  Ik>  found  in  the 
Acts  of  the  General  Assembly  (Sess.  1895-96)  pp.  219,  220.  Respondent 
herewith  files  a  list  of  said  lots  from  the  records  of  the  corporation  court  of 
the  city  of  Bristol.  Whilst  respondent  admits  that  by  said  applications  be 
was  endeavoring  to  obtain  the  legal  title  to  said  lots,  yet  respondent  de- 
nies that  be  has  made  or  is  making  any  effort  or  attempt  to  Interfere  with 
the  possession  of  said  lots  by  said  receiver.  Respondent  further  states  that 
he  complied  with  the  statute  referred  to  in  making  said  applications,  and 
that  notices  of  said  several  applications  were  duly  served  as  required  by  said 
statute.  (6)  Respondent  admits  that  his  proceedings  in  regard  to  said  ap- 
plications were  made  and  taken  after  he  had  been  Informed  that  said  re- 
ceiver had  been  appointed.  (7)  And,  stating  new  matter,  respondent  Baya 
that  the  time,  thirty  days,  after  the  giving  of  said  notices  of  said  applica- 
tions, has  expired,  and  that  said  lots  have  not  been  redeemed  by  the  payoaent 
of  the  taxes  thereon." 

The  first  objection  raised  by  the  demurrer  to  the  petition  is  that 
the  proceedings  by  the  receiver  to  obtain  an  injunction  cannot  be 
taken  by  petition.  This  objection  cannot  be  sustained.  Where: 
in  a  pending  suit,  the  court  has  in  its  custody  property  which  it 
has  by  its  orders  placed  in  possession  of  a  receiver,  and  an  injano- 
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tion  becomes  necessaij  to  the  protection  of  such  possession,  the 
proper  course  is  for  the  receiver  to  file  a  petition  in  the  same  suit, 
invoking  the  power  of  the  court  to  protect  his  possession  and  con- 
trol of  the  property.  He  is  not  required  to  bring  a  separate  suit 
in  equity.  Such  a  proceeding  is  entirely  unnecessary,  for  "the 
receiver  is  the  ministerial  ofiBcer  of  the  court  which  appoints  him, 
and  his  possession  is  exclusively  the  possession  of  the  court,  the 
property  being  regarded  as  in  the  custody  of  the  law."  20  Am. 
&  Eng.  Enc.  Law,  137.  Such  proceeding  is  necessary  as  will  call 
the  attention  of  the  court  to  the  fact  that  its  jurisdiction  is  being 
invaded.  This  is  an  interlocutory  application,  which  Is  a  request 
not  incorporated  in  a  bill,  but  is  made  to  the  court  for  its  inter- 
ference in  a  matter  arising  in  a  cause,  either  before  or  after  a  de- 
cree. An  interlocutory  application  is  made  by  motion  on  petition. 
Post  Fed.  Prac  (2d  Ed.)  §  193.  "Petition  and  rule  for  attachment 
is  a  proper  method  to  pursue  in  a  proceeding  for  contempt  in  dis- 
obeying an  order  of  court,  although  not  the  only  remedy."  Ameri- 
can CJonst.  Co.  V.  Jacksonville,  T.  &  K.  W.  Ry.  Co.,  52  Fed.  937. 
The  receiver  in  this  case  has  pursued  the  same  course,  that  by  peti- 
tion and  rule,  as  was  taken  in  Ex  parte  Chamberlain,  55  Fed.  704. 
The  case  In  re  Tyler,  149  U.  8.  164,  13  Sup.  Ct.  785,  involved  the  va- 
lidity of  the  proceedings  in  Ex  parte  Chamberlain,  supra.  The 
court:  said: 

"The  property  In  question  was  In  the  custody  of  the  circuit  court  in  a  case 
within  its  Jurisdiction  and  protected  by  injunction.  The  power  exercised  was 
the  power  to  protect  the  property  In  the  custody  of  the  court  from  invasion, 
and,  in  order  to  sustain  the  receiver's  application,  the  ordinary  grounds  of 
equity  interposition  were  not  required  to  be  set  forth." 

Further  citation  of  authorities  on  this  question  is  unnecessary. 

As  to  the  second  ground  of  demurrer,  namely,  '^hat  the  com- 
monwealth of  Virginia  is  the  owner  of  the  lands  mentioned  in  the 
petition,  and  therefore  interested  in  the  subject,  and,  inasmuch  as 
it  cannot  be  made  a  party  defendant  in  such  case  without  its  con- 
sent, this  court  is  without  jurisdiction."  The  same  question  was 
raised  before  the  supreme  court  in  Re  Tyler,  supra,  and  the  same 
argument  urged  as  in  this  case  to  convince  the  court  that  to  re- 
strain an  oflBcer  of  a  state  to  prevent  his  seizure  of  property  in  the 
custody  of  the  court  was  a  suit  against  the  state  itself.  But  the 
conrt  said: 

"The  stress  of  the  argument,  however,  on  behalf  of  the  petitioner,  is  placed 
upon  the  proposition  tliat  this  proceeding  is  void  because  It  Is  In  fact  a  suit 
against  the  state,  and  forbidden  by  the  eleventh  amendment  But  this  begs 
the  question  under  consideration.  The  petitioner  was  either  in  contempt 
or  he  was  not  This  property  was  in  the  custody  of  the  circuit  court  under 
possession  taken  in  a  cause  confessedly  within  its  Jurisdiction,  and,  if  such 
possession  could  not  be  lawfully  interfered  with,  the  petitioner  was  in  con- 
tempt. And,  apart  from  the  question  of  the  validity  of  such  legislation,  we 
know  of  no  statute  of  Sonth  Carolina  that  attempts  to  empower  Its  officers 
to  seize  property  in  the  possession  of  the  Judicial  department  of  the  state, 
much  less  In  that  of  the  United  States.  The  object  of  this  petition  was,  we 
repeat,  to  protect  the  property,  but  even  if  it  were  regarded  as  a  plenary 
bill  in  equity  properly  brought  for  the  purpose  of  testing  the  legality  of  the 
tax,  we  ought  to  add  that.  In  our  judgment,  it  would  not  be  obnoxious  to 
the  objection  of  being  a  suit  against  the  state." 
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This  case  is  decisiTe  of  this  question,  and  settles  adversely  to 
the  defendants  their  contention  that  this  is  a  proceeding  against 
the  state.  Besides,  the  defendants  Thomas,  Graves,  and  Burson 
are  in  no  sense  officers  of  the  state  of  Virginia.  They  are  merely 
private  citizens,  acting  in  their  individual  capacity  in  their  efforts, 
under  the  provisions  of  the  Virginia  statute,  to  acquire  title  to 
property  in  the  custody  of  this  court  which  by  its  orders  it  has 
placed  in  the  possession  of  its  receiver.  The  defense  they  seek 
to  make  in  this  proceeding  against  them  for  contempt,  that  it  is 
a  proceeding  against  the  state  of  Virginia,  is  not  entitled  to  serioas 
consideration. 

There  is  no  evidence  of  any  irregularity  in  the  assessment  of  the 
taxes  on  these  lots,  and  the  question  will  not  be  considered. 

The  defendants  in  their  answers  claim  that  all  the  proceedings 
that  have  been  taken  by  them  with  regard  to  any  of  the  lots  in 
the  possession  of  the  receiver  were  taken  pursuant  to  the  provi- 
sions of  the  tax  laws  of  the  state  of  Virginia  relative  to  the  sale 
of  lands  returned  delinquent  for  the  nonpayment  of  taxes.  The 
defendant  Smith  says  in  his  answer  thdt,  as  treasurer  of  the  city  of 
Bristol,  he  sold  in  the  month  of  December,  1893,  and  in  the  month 
of  December,  1894,  certain  lots  in  the  city  of  Bristol  standing  in 
the  name  of  the  Bristol  Land  (Company,  and  that  the  same  were 
purchased  in  the  name  of  the  auditor  of  public  accounts.  These 
sales,  he  claims,  were  made  in  pursuance  of  section  662  of  the 
Ck)de  of  Virginia,  of  1887,  which  provides:  "When  any  real  estate 
is  offered  for  sale  as  provided  in  section  six  hundred  and  thirty- 
eight  and  no  person  bids  the  amount  chargeable  thereon,  the  treas- 
urer shall  purchase  the  same  in  the  name  of  the  auditor  of  public 
accounts  for  the  benefit  of  the  state  and  county,  city,  or  town,  re- 
spectively, •  •  *."  The  answers  of  the  other  defendants  show 
that  they  were  proceeding  to  obtain  title  to  a  number  of  these  lots 
80  sold  to  the  auditor  of  public  accounts  in  accordance  with  the 
provisions  of  an  act  of  the  general  assembly  of  Virginia.  Acts 
1895-96,  p.  219.  This  act  provides:  **When  real  estate  so  pur- 
chased in  the  name  of  the  auditor  is  not  redeemed  by  the  previous 
owner,  his  heirs  or  assigns,  or  some  person  having  the  right  to 
charge  the  same  with  a  debt,  within  two  years  from  the  date  of 
such  purchase,  any  person  desiring  to  purchase  it  shall  file  an  ap- 
plication with  the  clerk  of  the  county  or  corporation  court  wherein 
such  real  estate  is  situated  for  the  purchase  of  such  real  estate 
for  the  amount  for  which  the  sale  to  the  commonwealth  was  made;" 
and  the  statute  provides  what  further  steps  shall  be  taken  in  order 
that  the  person  desiring  to  purchase  such  real  estate  may  acquire 
title  to  the  same.  It  is  not  necessary,  for  the  purposes  of  this 
case,  to  recite  these  further  provisions. 

The  questions  to  be  decided  in  this  case  fall  clearly  within  the 
doctrine  laid  down  in  Be  Tyler,  supra;  the  chief  difference  in  the 
two  cases  being  that  in  Re  Tyler  the  seizure  by  the  tax  collector 
was  of  personal  property,  while  in  this  case  the  property  sought  to 
be  taken  from  the  custody  of  the  court  and  sold  for  taxes  is  real 
estate.     No  reason  has  been  assigned,  nor  can  the  court  conceive 
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of  any,  why  the  principle  which  protects  personal  property  in  the 
custody  of  the  court  from  seizare  and  sale  for  taxes  is  not  equally 
applicable  to  the  protection  of  real  estate  in  the  custody  of  the 
court  from  seizure  and  sale  for  the  payment  of  taxes.  The  rea- 
son of  the  law  is  applicable  to  both  species  of  property.  The  ju- 
risdiction of  the  court  cannot  be  invaded  as  to  either. 
In  Be  Tyler,  supra,  the  court  says: 

"No  rule  is  better  settled  than  that,  when  a  court  has.  appointed  a  recelTer, 
hlB  posgeaslon  Is  the  possession  of  the  court,  for  the  benefit  of  the  parties  to 
the  suit  and  all  concerned,  and  cannot  be  disturbed  without  leave  of  the 
court;  and.  If  any  person  without  leave  Intentionally  Interfere  with  snch 
possession,  he  .necessarily  co'mmlts  a  contempt  of  court,  and  Is  liable  there- 
for,"—dtlng  Wiswall  V.  Sampson,  14  How.  52j  Taylor  v.  Carryl,  20  How. 
583;  Davis  v.  Gray,  16  Wall.  203;   and  a  number  of  other  authorities. 

It  further  says: 

'^he  general  doctrine  that  property  in  the  possession  of  a  receiver  i^ 
pointed  by  a  court  is  In  custodla  legla,  and  that  unauthorissed  interference 
with  such  possession  is  punishable  as  a  contempt,  is  conceded;  but  It  Is  con- 
tended that  this  salutary  rule  has  no  application  to  the  collection  of  taxes. 
Undoubtedly  property  so  situated  Is  not  thereby  rendered  exempt  from  the  im- 
position of  taxes  by  the.  government  within  whose  jurisdiction  the  property 
is,  and  tbe  lien  for  taxes  is  superior  to  all  other  liens  whatsoever,  except  Ju- 
dicial costs,  when  the  property  is  rightfully  In  the  custody  of  the  law,  but 
this  does  not  Justify  a  physical  Invasion  of  such  custody  and  a  wanton  disre- 
gard of  the  orders  of  the  court  in  respect  of  it.  The  maintenance  of  the 
system  of  checks  and  balances  characteristic  of  republican  institutions  re- 
qnires  the  co-ordinate  departments  of  government,  whether  federal  or  state, 
to  refrain  from  any  infringement  of  the  Independence  of  each  other,  and  tbe 
possession  of  property  by  the  Judicial  department  cannot  be  arbitrarily  en- 
croached upon,  save  in  violation  of  this  fundamental  principle.  The  levy  of 
a  tax  warrant,  like  the  levy  of  an  ordinary  fieri  facias,  sequestrates  the  prop- 
erty to  answer  the  exigency  of  the  writ;  but  property  in  the  possession  of 
the  receiver  Is  already  in  sequestration,  already  held  In  equitable  execution, 
and,  while  the  lien  for  taxes  must  be  recognized  and  enforced,  the  orderly 
administration  of  Justice  requires  this  to  be  done  by  and  under  tbe  sanction 
of  the  court.  It  Is  the  duty  of  the  court  to  see  to  it  that  this  is  done;  and  a 
seizure  of  the  property  against  Its  will  can  only  be  predicated  upon  tbe  as- 
sumption that  the  court  will  fail  in  tbe  discharge  of  Its  duty,— an  assumption 
carrying  a  contempt  upon  its  face." 

The  chief  defense  relied  on  by  the  defendants  in  their  answers 
is  that  Smith,  the  treasurer  of  the  city  of  Bristol,  having,  under 
the  provisions  of  the  Virginia  tax  law,  sold  the  lots  in  question 
to  the  auditor  of  public  accounts  of  the  state  of  Virginia  for  the 
benefit  of  the  commonwealth  and  the  city  of  Bristol,  that  that  was 
a  valid  sale,  and  that  the  other  defendants,  in  pursuance  of  the 
provisions  of  another  section  of  the  tax  law  touching  delinquent 
lands,  are  simply  endeavoring  to  acquire  the  title  which  vested  in 
the  auditor  for  the  benefit  of  the  commonwealth  and  the  city  of 
Bristol.  If  the  treasurer,  Smith,  had  no  right  to  invade  the  juris- 
diction of  this  court,  and  take  control  of  and  dispose  of  property 
in  the  hands  of  its  receiver;  if  in  doing  this  he  was  in  contempt 
of  this  court, — ^then  the  court  is  at  a  loss  to  see  on  what  principle 
he  could  make  a  valid  sale  of  this  property  to  the  auditor  for  the 
benefit  of  the  commonwealth  and  the  city  of  Bristol  any  more  than 
he  could  make  a  valid  sale  to  a  private  person.     His  authority  as 
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a  tax  collector  to  dispose  of  these  lands  as  delinqnent  for  the  non- 
payment of  taxes  ceased  when  the  proceedings  were  instituted 
for  the  sequestration  of  all  the  property  of  the  Bristol  Land  Com- 
pany. After  that  no  person  or  ofiScer,  whether  state  or  federal, 
not  even  the  receiver  himself,  could  sell  any  of  the  property  except 
by  an  order  of  the  court.  A  sale  made  in  any  other  way  or  by 
any  other  person  is  null  and  void.  It  follows  that  the  proceedings 
taken  by  the  other  defendants,  Thomas,  Graves,  and  Burson,  based 
on  the  void  sale  made  by  Smith,  as  treasurer,  to  the  auditor  of  pub- 
lic accounts,  for  the  benefit  of  the  commonwealth  and  the  city  of 
Bristol,  are  likewise  null  arid  void.  The  acts  of  all  the  defendants 
have  been  in  contempt  of  the  authority  of  this  court,  and  are  pun- 
ishable as  such.  This  being  the  first  proceeding  in  this  district  in 
which  the  questions  passed  upon  have  arisen,  and  it  appearing  to 
the  court  from  the  answers  of  the  defendants  that  they  have  not 
committed  any  willful  wrong,  the  court  will  forego  any  action  fai 
the  matter  of  contempt  it  might  otherwise  take.  The  temporary 
injunction  will  be  made  absolute.  A  decree  will  be  entered  at  the 
present  term  directing  a  sale  of  all  of  the  property  of  the  Bristol 
Land  Company,  and  providing  for  the  payment,  as  first  liens,  of  all 
taxes  due  the  commonwealth  of  Virginia,  the  city  of  Bristol,  and 
any  of  the  counties  in  which  the  lands  of  said  company  are  situated. 


XJNITED  ST.\TES  TRUST  CO.  v.  MEBCANTII^E  TRTTST  CO.  et  aL 

(Circuit  Court  of  Appeals,  Nintb  Circntt    May  2,  1898.) 

No.  3TO. 

Equity— C0NCI.TOIVBNR88  of  Master's  FrrroiNos. 

Where,  by  stlpnlatlon  and  order  of  court  hasert  thereon,  the  cause  Is 
referred  to  a  special  master  to  take  the  proofs  "and  report  the  same  to  Ott 
court,  -with  his  findings  of  fact  and  conclusions  of  law  thereon,"  the  mas- 
ter's findings  of  fact  are  conclusive  upon  the  court,  so  far  as  they  are  based 
on  conflicting  evidence,  or  the  veracity  of  witnesses,  or  so  far  as  there  is 
evidence  consistent  with  the  finding.  But  this  rule  Is  confined  strictly  to 
flndings  of  fact  and  does  not  include  the  Interpretation  and  legal  effect  et 
documents,  nor  is  it  applicable  when,  by  subsequent  stipulation.  additJooal 
evidence  is  Introduced  before  the  court. 

Railroads — Contract  of  Sai.b  Ain>  Lbasb. 

One  railroad  company,  by  written  contract,  agreed  to  sell  to  another,  and 
the  latter  agreed  to  buy,  part  of  its  road  at  a  fixed  price,  but  the  contract 
recited  that,  owing  to  mortgages  on  the  property,  the  vendor  could  not  then 
mal^e  a  clear  title:  and  it  was  therefore  further  agreed  that  in  the  meaa- 
time  It  should  lease  the  road  to  the  purchaser  at  a  fixed  rental  per  mUe. 
The  provisions  In  relation  to  the  sale  and  to  the  lease  were  kept  dtetlnct 
throughout  the  Instrument,  and  a  right  was  reserved  to  the  lessor  to  re- 
enter for  nonpayment  of  rent,  etc.  Held  that,  grior  to  the  time  when  title 
could  be  transferred,  the  relations  of  the  parties  were  those  of  lessor  and 
lessee,  and  that,  even  If  the  contract  of  sale  was  ultra  vires  the  lease  was 
valid. 

Samb— LiABiLrrr  of  Lbssbb  for  Taxbs. 

A  railroad  company  leased  part  of  its  road  to  another  company,  the  les- 
see agreeing  to  pay  all  taxes  assessed  against  the  leased  property.  Under 
the  local  laws  taxes  on  the  leased  line  were  assessed  to  the  lessor,  as  owner. 
In  the  same  manner  as  the  taxes  upon  the  part  of  Its  road  not  leased;  aad 
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In  the  course  of  busidesa  the  lessor  paid  all  the  taxes  and  then  rendered 
bills  to  the  leasee  for  the  proportion  due  from  the  leased  line.  The  asaess- 
ment  of  all  the  property  of  the  lessor,  Including  the  leased  line,  having 
been  raised.  It  contested  the  same,  and  after  long  litigation  the  aaaessment 
was  anstalned.  In  the  meantime  recelTers  had  been  appointed  for  the 
lessee  company,  and  they  had  remained  In  possession  of  the  leased  road, 
and  had  raised  money  to  pay  other  taxes  thereon  by  Issuing  receivers'  cer- 
tificates, ffdi/,  that  their  action  was  an  adoption  of  the  lease,  and  they 
were  liable,  according  to  Its  terms,  to  repay  to  the  lessor  their  proper  pro- 
portion of  the  Judgment  for  the  contested  taxes. 
4.  Railroad  Rbcbivxhs— Adoftior  ov  Lbasb— Pbiobitt  or  Ci^nts— Taxxb. 
Where  one  of  the  conditions  on  which  receivers  are  appointed  In  railroad 
foreclosure  proceedings  is  that  they  shall  pay  all  claims  for  taxes,  and 
the  receivers  adopt  the  provisions  of  a  lease  by  continuing  In  the  possession 
and  operation  of  the  leased  line,  a  dalm  for  taxes  which  the  lessor  com- 
pany has'  been  compelled  to  pay,  and  which,  by  the  terms  of  the  lease,  the 
lessee  is  bound  to  refnnd,  becomes  entitled  to  priority  over  the  mortgage 
debt 

&  JWDOMBNT— COLl-ATKKAl.  ATTACK— EVIDENCE. 

In  a  suit  by  a  lessor  railroad  company  to  recover,  ander  the  provisions 
of  the  lease,  taxes  on  'the  leased  property  which  the  lessor  has  been  com- 
pelled to  pay  by  the  Judgment  of  a  court  of  competent  Jurisdiction,  evi- 
dence as  to  the  assessable  value  of  the  leased  line  Is  Inadmissible  as  being, 
in  effect,  a  collateral  attack  upon  the  assessment  and  upon  the  Judgment  in 
fftvor  of  the  state  for  the  amount  of  the  taxes. 
4L  Railroad  Lbasb— Cohtkst  ot  Taxxs  bt  Lessor— ArroBSBT's  Fxxs  abd 
Costs. 

Where  a  lessee  railroad  company  is  bound  by  the  provisions  of  the  lease 
to  repay  to  the  lessor  taxes  paid  by  It  on  the  leased  property,  and,  upon 
the  subsequent  increase  of  the  assessment  of  the  leased  line,  together  with 
other  roads  of  the  lessor,  the  lessee,  through  its  counsel,  assents  to  a  con- 
test thereof  by  the  lessor,  which  contest  results  in  favor  of  the  state,  the 
lessee  company,  and  Its  receiver  subsequently  appointed,  are  liable  for 
their  due  proportion  of  the  attorney's  fees,  costs,  and  Interest  Incurred  in 
ibe  contest. 

80  Fed.  18,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  California. 

This  case  comes  up  on  an  appeal  by  the  United  States  Trust  Com- 
pany, one  of  the  defendants  in  the  court  below,  from  an  order  of 
the  circuit  court  for  the  Southern  district  of  California,  made  and 
entered  April  7,  1897,  upon  tiie  petition  in  intervention  of  the  South- 
em  Pacific  Railroad  Company.  The  order  appealed  from  directed 
the  receiver  of  the  Atlantic  &  Pacific  Railroad  Company,  one  of  the 
defendants  to  the  bill  brought  by  the  Mercantile  Trust  Company  for 
the  foreclosure  of  the  latter's  mortgage  upon  the  properties  of  the 
Atlantic  &  Pacific  Railroad  Company,  to  pay  to  the  intervener,  the 
Southern  Pacific  Railroad  Company,  the  sum  of  148,683.74,  the  same 
being  the  aggregate  amount  of  the  proportion  of  taxes  claimed  to 
be  due  from  the  Atlantic  &  Pacific  Railroad  Company  to  the  Southern 
Pacific  Railroad  Company  for  the  fiscal  year  1887-1888,  together  with 
A  certain  proportion  for  attorney's  fees,  costs  of  suit,  interest,  etc.. 
incurred  by  the  Southern  Pacific  Railroad  Company  In  contesting 
and  litigating  the  taxes  for  the  fiscal  year  1887-1888.  The  suit  in 
which  tiie  intervention  was  filed  was  brought  by  the  Mercantile 
Trcst  Company,  one  of  the  appellees  on  this  appeal,  against  the 
Atlantic  &  Pacific  Railroad  Company,  to  foreclose  its  mortgage 
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against  the  propertieB  of  that  company,  executed  on  September  1, 
1887,  and  known  as  the  second  mortgage.  Subsequently,  on  Jane 
14,  1895,  an  amended  and  supplemental  bill  was  filed  by  the  com- 
plainant, making  the  United  States  Trust  Company,  the  present  ap- 
pellant, holder  of  the  first  mortgage  against  the  Atlantic  &  Paciflo 
Railroad  Company,  a  party  defendant.  Thereafter,  on  October  7, 
1896,  the  Southern  Pacific  Railroad  Company  filed  its  petiticm  in 
intervention,  asking  that  the  receiver  appointed  by  the  court  below 
be  directed,  by  the  order  of  the  court,  to  pay  to  the  petitioner  the 
gross  sum  of  |48,683.74,  claimed  to  be  due  for  taxes  and  a  portion 
of  the  expenses  incurrc»d  by  the  intervener  in  litigating  the  taxes 
for  the  fiscal  year  1887-1888,  under  an  agreement  existing  between 
the  two  companies,  and  dated  August  20.  1884.  It  appears  that  the 
receiver  himself  had  previously,  on  August  25,  1896,  filed  a  petition, 
stating  that  the  Southern  Pacific  Railroad  Company  had  made  sach 
a  demand  upon  him,  and  asking  for  the  advice  and  order  of  the  court 
as  to  whether  or  not  he  should  pay  the  same.  Answers  to  these 
petitions  were  filed  by  both  the  United  States  Trust  Company,  the 
present  appellant,  and  the  Mercantile  Trust  Company,  one  of  the 
appellees.  The  matter  was  referred,  by  the  agreranent  of  the  par- 
ties, to  a  special  master,  "to  take  the  proofs  of  the  respective  parties, 
and  report  the  same  to  the  court,  with  his  findings  of  fact  and  con- 
clusions of  law  thereon."  On  December  11, 1896,  the  special  master 
duly  made  his  report  with  his  findings  of  fact  and  conclusions  of  law 
thereon,  the  effect  of  which  was  that  he  denied  and  rejected  the  claim 
for  taxes,  etc.  Exceptions  to  some  of  these  findings  of  fact  and  to 
all  of  the  conclusions  of  law  were  thereupon  filed  by  the  intervener, 
the  Southern  Pacific  Railroad  Company.  These  came  on  for  hearing 
before  the  court  below,  which  sustained  all  of  the  exceptions,  and 
made  and  entered  on  April  7,  1897,  its  order  and  decree,  directing 
the  payment  of  the  claim  in  the  full  amount  of  f 48,683.74  and  costs. 
See  opinion  of  the  court  below,  80  Fed.  18.  It  is  from  this  order 
and  decree  that  the  present  appeal  is  prosecuted  by  the  United  States 
Trust  Company,  holder  of  the  first  mortgage  upon  the  Atlantic  & 
Pacific  Railroad  Company.  The  facts  of  the  case  bearing  more  or 
less  directly  on  the  only  question  at  Issue,  viz.  whether  or  not  the 
claim  for  taxes,  etc.,  should  be  paid  by  the  receiver  as  against  the 
prior  mortgage  liens,  may  best  be  stated  in  the  clear  and  concise 
statement  of  them  contained  in  the  opinion  of  the  court  below,  as 
follows: 

On  the  20th  day  ot  August,  1884,  a  contract  was  made  and  entered  Into  In 
writing  by  and  between  the  Southeni  Pacific  Itallroad  Company,  a  corporation 
organized  under  and  In  pursuance  of  the  laws  of  the  state  of  California,  as 
party  of  the  first  part,  the  Atlantic  &  Pacific  Railroad  Company,  a  corporatlou 
created  and  organized  under  the  acts  of  the  congress  of  the  United  States,  aa 
party  of  the  second  part,  the  St.  Louis  &  San  Francisco  Railway  Company,  a 
corporation  organized  under  the  laws  of  the  state  of  Missouri,  as  party  of  the 
third  part,  and  the  Atchison,  Topeka  &  Santa  F€  Railroad  Company,  a  corpo- 
ration organized  pursuant  to  the  laws  of  the  territory  and  state  of  Kansas, 
as  party  of  the  fourth  part,  which  recited  that  whereas,  the  party  of  the  first 
part  to  the  contract  was  then  the  owner  of  a  certain  line  of  railway  in  the 
state  of  California,  particularly  described  therein;  and  whereas,  it  bad  then 
been  agreed  by  and  between  the  parties  to  the  contract  that  sach  line  of 
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J  ihonld  be  sold  hj  the  party  of  the  flrat  part  thereto,  and  purchased 

>  party  of  the  second  part,  upon  the  terms  and  condltlona  therein  stated; 

hereas.  In  consequence  of  the  lien  then  existing  upon  auch  line  of  rail- 

uider  the  mortgage  made  and  executed  by  the  party  of  the  first  part, 

g  date  April  1,  1875,  the  party  of  the  first  part  could  not  then  make 

Jtle  to  such  line  of  railway,  It  had  then  been  agreed  that  until  clear  title 

t>  could  be  made,  such  line  of  railway  should  be  leased  by  the  party  of 

St  part  to  the  party  of  the  second  part  upon  certain  terms  and  conditions 

1  ETtated;   and  whereas,  the  parties  of  the  third  and  fourth  parts  were 

argely  interested  pecuniarily  in  the  acquisition  of  such  line  of  railway 

i  party  of  the  second  part  "by  lease  and  purchase  as  aforesaid,"— the 

tire  parties  did  thereupon.   In  consideration  of  the  premises  and  the 

J  undertakings  and  agreements  in  the  contract  stated,  and  for  other  good 

aluable  considerations  therein  acknowledged,  covenant  aind  agree  to 

ith  each  other  as  follows: 

t.  The  party  of  the  first  part  agreed  to  sell  to  the  party  of  the  second 

ind  the  party  of  the  second  part  agreed  to  purchase  from  the  party  of 

St  part,  the  said  line  of  railway,  described  as  extending  from  the  west 

t  the  bridge  over  the  Colorado  river  at  or  near  The  Needles,  In  the  '"If** 

of  California,  242.37  miles,  or  thereabouts,  to  the  easterly  margin  of  *X2B* 

ounds  or  yards  of  the  party  of  the  first  part  used  in  connection  with  the  ^'^ 

e  Junction  station,  or  with  the  main  line  of  railroad  of  the  party  of  the  ^ZJ'J 

art  between  Goshen  and  Yuma,  together  with  the  right  of  way  therefor  "^'T, 

et  in  width,  and  the  switches,  sidings,  turnouts,  station  buildings,  sec-  *^;** 

ouses.  turntables,  and  other  appurtenances,  together  with  the  right  to  *~*   "1 

rt  at  Mojave  Junction  with  the  tracks  of  the  party  of  the  first  part,  but  "^ili 

ling  the  equipment  of  the  road,  and  any  Interference  with  the  right  ot  da# 

nd  depot  grounds  of  the  party  of  the  first  part  at  the  Junction  mentioned, 

i  for  the  price  of  thirty  thousand  dollars  a  mile  (that  is  to  say,  seven 

1  two  hundred  and  seventy-one  thousand  one  hundred  dollars),  of  which 

ise  price  one-ststh  part  (that  is  to  say,  one  million  two  hundred  and  "*'In 

1  thousand  eight  hundred  and  fifty  dollars)  to  be  paid  in  cash,  and  the  *<-•. 

alng  six  million  and  fifty-nine  thousand  two  hundred  and  fifty  dollars 

paid  by  the  party  of  the  second  part  to  the  party  of  the  first  part  either 


r- 


b  or  in  first  mortgage  six  per  cent,  bonds  of  the  party  of  the  second  part  C'lII' 


z'jiy 


imder  and  secured  by  its  first  mortgage,  bearing  date  July  1,  1880,  the 

it  payment  of  the  principal  and  interest  of  which  to  be  legally  guaran-  , 

y  the  parties  of  the  third  and  fourth  parts  to  the  contract,  respectively;  .J'^'** 

ig  expressly  agreed  that  the  sale  should  be  consummated  and  the  pur-  'IIC^^ 

price  of  the  line  of  railway  paid  whenever  the  party  of  the  first  part  •-•il' 

t  be  able  to  make  clear  tiUe  thereto,  discharged  from  the  lien  of  its  ,  **«« 

oortgage  bearing  date  April  1,  1875,  and  from  all  other  liens  existing 
n  at  the  time  of  the  contract,  or  which  may  be  imposed  thereon  by  the 
of  the  first  part  at  any  time  thereafter. 

ud.  The  contract  declared  that  in  the  meantime,  and  until  the  con- 
ation of  such  sale  and  payment  of  the  purchase  price  of  the  property,  the 
of  the  first  part  agreed  to  and  did  lease  and  demise  to  the  party  of  the 
I  part,  and  the  party  of  the  second  part  agreed  to  and  did  hire  from  the 
of  the  first  part,  from  the  1st  day  of  October,  1884,  the  said  line  of  rail- 
together  with  the  appurtenances,  in  the  contract  agreed  to  be  sold  at 
>r  the  annual  rental  of  eighteen  hundred  dollars  per  mile,— that  is  to 
3ur  hundred  and  thirty-six  thousand  two  hundred  and  sixty-six  dollars, 
le  semiannually,  during  the  continuance  of  such  lease;    and  the  party 

second  part  covenanted  and  agreed  to  and  with  the  party  of  the  first 
ror  Itself  and  its  successors  and  assigns,  to  pay  to  the  party  of  the 
lart.  Its  successors  and  assigns,  as  rental  for  the  line  of  railway  and 
tenances  mentioned,  until  the  consummation  of  the  sale  and  the  pay- 
of  the  purchase  price,  as  provided  for,  the  sum  of  two  hundred  and 
en  thousand  one  hundred  and  thirty-three  dollars  on  the  1st  days  of 
uid  October  In  each  and  every  year;  and  further,  for  itself  and  on  beb.ilf 
successors  and  assigns,  to  further  promptly  pay  and  discharge  all  taxes  . 
asessments  which  should  thereafter  become  due  upon  said  property,  or 
irt  of  It,  or  which  might  become  in  any  wise  due  or  owing  In  respect 
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to  the  same,  and  wonld  maintain,  repair,  and  replace  nicta  property  ■»  <"»' 
the  same  should  at  all  times  be  and  remain  in  substantiaUy  at  good  plight 
and  condition  as  it  then  was,  the  nature  and  character  of  the  property  being 
considered. 

Third.  The  contract  further  provided  that  In  case  default  should  be  made  In 
the  payment  of  any  Installment  of  such  rental  at  the  time  stipulated  for  its 
payment,  and  such  default  should  continue  for  thirty  days,  the  party  of  the 
first  part.  Its  successors  and  assigns,  might  thereupon  and  without  demand 
or  other  formality  enter  upon  and  take  possession  of  the  said  line  of  railwa;;, 
with  Its  said  appurtenances,  and  should  be  thereafter  entitled  to  hold,  retain, 
and  enjoy  the  same  as  of  its  original  estate  therein;  but,  notwithstandhig 
such  entry,  the  party  of  the  second  part,  its  successors  and  assigns,  for  anjr 
and  all  damage  in  any  wise  resulting  from  the  nonfulfillment  of  the  contract 
or  any  wrongful  acts  or  omissions  of  the  party  of  the  second  part,  its  suc- 
cessors or  assigns,  in  respect  to  the  said  property,  or  any  part  thereof.  The 
contract  contained  the  further  provision  that,  in  case  of  the  happening  of  an; 
such  default  in  respect  to  the  payment  of  the  rental  provided  for,  and  tlie 
continuance  of  such  default  for  thirty  days,  then,  and  In  that  event,  at  the 
election  of  the  party  of  the  first  part.  Its  successors  or  assigns,  the  right  of 
the  party  of  the  second  part  to  purchase  the  premises  under  the  provisions  of 
the  contract  should  cease  and  determine. 

Fourth.  The  party  of  the  third  part  and  the  party  of  the  fourth  part  to  the 
contract,  for  themselves  and  their  respective  auccessors  and  assigns,  la 
consideration  of  their  pecuniary  interest  in  the  stock  and  securities  of  the 
party  of  the  second  part,  and  their  interest  In  the  opening  and  maintenance  of 
a  through  line  of  frietght  and  passenger  traffic  over  their  respective  lines  of 
railway  and  over  the  line  of  railway  then  belonging  to  the  party  of  the  flWt 
part  (the  subject  of  the  contract),  and  for  other  good  and  valuable  considera- 
tions in  the  contract  acknowledged,  guarantied  to  the  party  of  the  first  part. 
Its  successors  and  assigns,  the  prompt  payment  to  the  party  of  the  first  part, 
its  successors  and  assigns,  of  the  sereraJ  Installments  of  rental,  and  of  the 
purchase  price  therein  agreed  to  be  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part,  and  that.  In  case  default  should  be  made  by  the 
party  of  the  second  part  in  the  payment  of  such  Installments  or  rent,  or  of 
any,  or  of  any  part,  thereof,  or  in  the  payment  of  such  purchase  price  at 
the  time  or  times  stipulated  for  the  payment  thereof,  the  parties  of  the  third 
and  fourth  parts,  for  themselves  and  their  respective  successors  and  assigns, 
would  promptly  pay  to  the  party  of  the  first  part  upon  demand,  any  and  all 
amounts  In  respect  of  which  the  party  of  the  second  part  should  make  such 
default,  which  amounts  so  paid  by  the  party  of  the  third  or  fourth  part  should 
be  justly  chargeable  by  the  party  paying  the  same  against  all  amounts  tlien 
due  or  which  might  become  due  from  it  to  the  party  of  the  second  part  for 
traffic  over  such  leased  lines,  or  any  line  of  the  party  of  the  second  part,  and 
should  be  otherwise  enforceable  as  a  debt  of  the  party  of  the  second  part  to 
the  party  of  the  third  or  fourth  part  who  should  have  paid  the  same;  it  being 
understood  and  agreed,  however,  that  the  parties  of  the  third  and  fourth 
parts  should  not  be  liable  in  solido  for  such  amounts,  but  that  each  of  inch 
parties  should  be  liable  only  for  the  one-half  part  of  the  several  InstallmeDts 
of  rent  and  the  purchase  price  thus  guarantied  by  it. 

The  contract  in  question  contained  other  provisions,  not  Important  to  be 
specially  mentioned.  Under  and  by  virtue  of  this  contract  the  Atlantic  k 
Pacific  Railroad  Company,  on  the  1st  day  of  October,  1884,  took  actual  pos- 
session of  the  line  of  railroad  therein  described,  and  its  appurtenances,  ex- 
cepting only  the  equipment  thereof,  and  continued  in  the  actual  and  exdoslve 
possession,  use,  and  control  thereof  until  the  appointment  by  this  court  of 
receivers  of  the  property,  since  which  time  the  receivers  have,  respectively, 
been  In  such  actual  and  exclusive  possession,  use,  and  control.  While  the  At- 
lantic &  Pacific  Railroad  Company  was  in  possession,  use,  and  contrtrf  of  the 
line  of  railroad  and  Its  appurtenances  extending  from  The  Needles  to  Mojave. 
under  and  by  virtue  of  the  aforesaid  contract  of  August  20,  1884,  to  wit  on 
the  1st  day  of  September,  1887,  it  executed  a  mortgage  covering,  among  otlier 
property,  Its  right,  title,  and  interest  thereto  and  therein,  to  the  Mercantile 
Trust  Company  of  New  York,  to  secure  the  payment  of  certain  bonds.    The 
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c  &  Padflc  RAlIroad  Company  had  preylouBlT,  to  wit  on  the  Ist  day  of 
880,  executed  to  the  Union  Trust  Company  of  New  York  a  mortga^ 
ire  the  payment  of  certain  other  bonds,  which  mortgage  was  broad 

to  coTer,  and  whose  terms  did  cover,  the  after-acquired  Interest  o( 
rtgagor  In  the  line  of  railroad  and  Its  appurtenances  constituting  the 
-matter  of  the  contract  here  in  question.  By  virtue  of  its  mortgage, 
cause  the  Atlantic  &  Pacific  Railroad  Company  had  made  such  default 
erms  and  conditions  as  entitled  it  to  do  so,  the  Mercantile  Trust  Com' 
in  the  8tb  day  of  January,  1894,  commenced  suit -in  this  court  for  the 
sure  of  Ita  mortgage  and  to  obtain  the  appointment  of  a  receiver  or 
rs  of  all  of  the  property  covered  thereby  during  Its  pendency.  That 
ge  covering  the  entire  Hue  of  road  of  the  Atlantic  A  Pacific  Company, 
nclpal  portion  of  which  is  sittiated  in  the  territories  of  New  Mexico 
izona,  the  mortgagee  liad  previously  commenced  similar  suits  in  the 
States  courts  for  those  territories,  In  each  of  which  suits  three  recelv- 
:he  property  of  the  mortgagor  there  situated  were  appointed.     Of  the 

of  the  mortgaged  property  situated  within  this  Judicial  district,  this 
n  the  salt  hye  brought  by  the  Mercantile  Trust  Company,  appointed 

ae  receivers  who  had  been  appointed  by  the  oourt  of  primary  juris-  ■••£>• 

Those  receivers  at  once  qualified,  and  toolt  possession  of  such  of  "ItsbI 

>  of  road  as  extended  from  The  Needles  to  Mojave,  with  its  appurte-  ittZl 

Snbseqnently,  to  wit,  on  June  14, 189S,  the  Mercantile  Trust  Company  7~J<Jf 

amended  and  supplemental  bill  In  Its  suit  in  this  court,  in  which  the  '^it' 

States  Trust  Company  of  New  York  was  made  a  party  defendant,  as  '3;i 


r 
l: 

::::: 
— ■<; 


der  of  the  first  mortgage  on  the  said  line  of  road  extending  from 

edles  to  Mojave,  with  Its  appurtenances.     To  that  amended  and  sup- 

^1  bill  the  United  States  Trust  Company  appeared  by  counsel.     Later  dl^? 

jroceedlngs  In  the  suit,  one  of  the  original  receivers  having  deceased, 

e  remaining  two  having  tendered  their  resignation,   this  court,   fol- 

the  similar  action  of  the  court  of  primary  jurisdiction,  accepted  their 

tions,  to  take  effect  upon  the  appointment  and   qualification  of  a  ~'Z2* 

3T  or  successors.    Thereupon  this  court,   still  following  the  similar  *^. 

sf  the  court  of  primary  jarlsdiction,  appointed  C.  W.  Smith  receiver 

property  sttnated  within  this  Judicial  district,  who  qualified  as  such  

elved  from  the  former  receivers  herein  the  possession  of  said  property,  (*!*> 

hich  time  he  has  been,  and  now  is.  In  Its  actual  and  exclusive  posses-  * 

le,  and  control.    On  the  26th  day  of  Angnst,  1896,  the  receiver.  Mr. 

filed  in  and  presented  to  this  court  his  petition,  setting  forth  the  con-  .]*2** 

'  August  20,  1884.  made  and  entered  Into  between  the  Southern  Pacific  '"]"} 

d  Company,  the  Atlantic  A  Pacific  Railroad  Company,  the  St.  Louis  &  "  " 

anclsco  Railway  Company,  and  the  Atchison,  Topelsa  &  Santa  F6 
d  Company,  and  the  continuous  and  exclusive  possession,  under  that 
t,  of  the  line  of  road  extending  from  The  Needles  to  Mojave,  with 
artenances,  by  the  Atlantic  &  Pacific  Railroad  Company  and  the  re- 
of  its  property  ever  since;  and  further  alleging  that  the  receivers  so 
ed  have  not  disavowed  that  contract,  but,  on  the  contrary,  during  the 
■ship,  have  expressly  acknowledged  and  admitted  Its  terms  and  condl- 
o  far  as  the  receivership  Is  concerned.  The  petition  of  the  receiver 
states:  That  the  receivers  have  at  all  times  promptly  paid  to  the 
n  Pacific  Railroad  Company  all  taxes  paid  by  it.  or  claimed  to  have 
id  by  it,  upon  the  line  of  railroad  described  in  the  contract  of  August 
I,  Inclndlng  not  only  taxes  assessed  and  levied  for  the  years  In  which 
livers  have  been  in  possession  of  that  line  of  road,  but  also  for  taxes 
vere  levied  and  reassessed  against  the  Southern  Pacific  Railroad  Com- 
>r  the  years  1885,  188C,  and  1887.  That  the  state  board  of  equaliza- 
the  state  of  California,  in  August.  1887,  for  the  purposes  of  state  and 
taxation  for  the  fiscal  year  ending  June  30,  1888,  assessed  the  South- 
liflc  Railroad  Company,  as  the  owner  and  operator  of  a  line  of  railroad 
;  in  more  than  one  county  In  said  state,  consisting  of  1,022.33  miles 
state  of  California,  together  with  the  franchises,  roadway,  roadbed, 
id  rolling  stock,  at  the  sum  of  $16,500  per  mile,  and  that  included  in 
sessment  and  valuation  was  the  line  of  railroad  described  in  said 
t  of  August  20, 1884.  That  thereafter,  and  In  due  time,  the  state  board 
P.— 10 
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of  equalization  of  Oallfomla  apportioned  of  said  total  asBesament  of  the 
franchises,  roadway,  roadbed,  rails,  and  rolling  stock  of  tbe  defendant  to  tbe 
county  of  Kern  tbe  amount  of  $2,476,945  of  said  total  assessment  of  the 
^ailroad  therein  of  153.47  miles,  and  to  the  county  of  San  Bernardino  the 
sum  of  $4,220,022  for  the  railroad  therein  of  261.47  miles.  That  at  that  Ume. 
of  the  line  of  road  described  In  said  contract  of  August  20,  1S84.  there  was 
situated  35.64  miles  in  Kern  county,  California,  and  206.87  miles  In  the  county 
of  San  Bernardino,  which  constituted  a  part  of  the  said  1,022.33  miles.  That 
from  the  time  of  the  execution  of  the  said  contract  of  August  20,  1884,  to  the 
present  time  tbe  line  of  road  described  in  that  contract,  because  of  the  revenue 
laws  of  the  state  of  California,  has  been  assessed  by  the  state  board  of  equal- 
ization of  the  state  of  California  to  the  Southern  Pacific  Railroad  Company, 
which  has,  whenever  It  saw  fit  to  do  so,  paid  tbe  taxes  due  upon  the  line  of 
road  described  In  said  contract  of  August  20,  1884,  and  made  bills  therefor 
against  the  Atlantic  &  Pacific  Railroad  Company  and  the  receivers  thereof. 
That  neither  the  receivers  nor  tbe  Atlantic  &  Pacific  Railroad  Company  have 
ever  attempted  to  pay  the  taxes  thereon,  but  have  always  waited  imtll  the 
Southern  Pacific  Railroad  Company  should  pay  the  same,  for  the  reason  that 
In  each  county  there  were  additional  taxes  against  the  iwlance  of  the  lines 
of  railroad  belonging  to  the  Sonthern  Pacific  Railroad  Company,  and  therefore 
there  was  no  way  of  paying  the  amount  due  upon  the  portion  of  road  extend- 
ing from  Mojave  to  The  Needles  without  paying  the  entire  amount  due  from 
the  Sonthern  Pacific  Railroad  Company  in  each  county.  That  when  the  taxes 
became  due  which  were  levied  and  assessed  upon  said  lines  of  railroad  of  the 
Southern  Pacific  Railroad  Company  for  the  year  1888  [1887],  the  Southern 
Pacific  Railroad  Company  failed  to  pay  the  same,  and  that  said  taxes  became 
delinquent  on  the  last  Monday  of  December,  1887,  at  six  o'clock  p.  ta.  That 
the  total  amount  of  taxes  levied  for  the  fiscal  year  ending  June  30.  18^. 
against  the  Southern  Pacific  Railroad  Company  for  its  railroad  In  the  county 
of  Kern  was  $34,479.07,  and  that  upon  the  failure  to  pay  the  same  there  was 
added  to  it  by  tbe  comptroller  of, tbe  state  the  sum  of  $1,723.95  as  penalty. 
That  there  was  levied  for  the  same  year,  in  the  county  of  San  Bernardino, 
upon  said  assessment  upon  the  total  lines  of  railroad  belonging  to  the  South- 
em  Pacific  Railroad  Company  the  sum  of  $30,468.50,  and  that  there  was  added 
to  said  amount  as  a  penalty,  npon  its  becoming  delinquent,  the  sum  of 
$1,523.42.  That  on  tbe  2d  day  of  January,  1891,  the  state  of  California 
cainsed  an  action  to  be  brought  In  the  superior  court  of  the  state  of  California 
in  and  for  the  city  and  county  of  San  Francisco  against  the  Southern  Pacific 
Railroad  Company  to  recover  the  entire  amount  of  taxes  which  had  been 
levied  in  the  various  counties  upon  the  lines  of  railway  owned  and  operated 
by  It,  Including  the  line  of  railroad  mentioned  and  described  In  the  written 
contract  of  August  20, 1884,  and  seeking  to  recover  the  total  sum  of  $251,134.26, 
with  6  per  cent,  penalty  thereon,  which  included  the  sums  so  levied  in  Kern 
and  San  Bernardino  counties,  as  aforesaid:  and  that  afterwards,  to  wit, 
February  S,  1893,  a  judgment  was  duly  rendered  In  tbe  action  for  tbe  total 
sum  of  $251,134.26,  together  with  Interest  thereon  from  the  27th  day  of  De- 
cember, 1887,  at  the  rate  of  7  per  cent  per  annum,  amounting  to  $89,KS4.91, 
together  with  5  per  cent,  penalty  upon  said  principal  sum,  amounting  to 
$12,556.66,  and  the  further  sum  of  $18,835.06  for  attorneys'  fees,  and  $42.16 
costs  against  the  Southern  Pacific  Railroad  Company.  That  thereafter  an 
appeal  was  duly  taken  from  that  Judgment  to  the  supreme  court  of  California, 
which  court  affirmed  the  Judgment  (38  Pac.  912)  except  as  to  the  amount, 
tllowed  for  Interest,  namely,  the  sum  of  $89,654.91,  and  as  to  the  sum  of 
t6,278..Sl  allowed  as  attorney's  fees  to  one  A.  R.  Cotton.  That  afterwards  the 
Southern  Pacific  Railroad  Company  appealed  from  that  Judgment  to  the  su- 
preme court  of  the  United  States,  pending  which  appeal  the  operation  of  the 
Judgment  was  stayed.  That  pending  the  appeal  to  tbe  supreme  court  of  tbe 
TTnited  States,  and  In  1894,  the  state  board  of  equalization,  under  an  act  of 
tbe  legislature  of  the  state  of  California  approved  ilarch  23,  1893,  made  a 
reassessment  of  the  taxes  due  from  the  Southern  Pacific  Railroad  Company 
»n  Its  system  of  railroads  for  the  year  ending  June  30,  1888,  and  taxes  having 
been  duly  levied  thereon  npon  that  reassessment,  tbe  Southern  Pacific  Railroad 
Company,  In  the  fall  of  1^4,  paid  the  first  half  of  tbe  taxes  upon  such  reas- 
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sessment,  and  made  a  bill  to  the  receivers  of  the  Atlantic  &  Paclflc  Railroad 
Company  for  their  propordon,  amonntlng  to  the  snm  of  $14,902.86,  which 
bill  the  recelven  paid  in  due  time.  That  thereafter,  and  in  the  spring  of 
1896,  the  snpreme  court  of  the  United  States  affirmed  the  Judgment  so  appealed 
from  (16  Sup.  Ct.  784),  after  which  the  Southern  Paclflc  Railroad  Company 
paid  the  amount  thereof,  and  on  the  8th  day  of  June,  1896,  made  and  presented 
to  the  present  petitioner,  as  receiver,  a  bill  for  the  proportion  of  the  taxes 
which  It  claimed  to  be  due  from  the  receiver  under  the  contract  entered  Into 
between  the  Southern  Paclflc  Railroad  Company,  the  Atlantic  &  Paclflc  Rail- 
road Company,  the  St.  Louis  &  San  Francisco  Railway  Company,  and  the 
Atchison,  Topeka  &  Sante  F6  Railroad  Company.  That  included  In  the  bill 
so  made  Is  the  sum  of  $6,681.87,  as  the  portion  of  attorneys'  fees  collected  by 
the  state  of  California,  which  the  Southern  Paclflc  Railroad  Company  claims 
that  the  receiver  should  pay,  and  that  there  is  also  added  to  said  bill  the 
sum  of  $12,580.86  as  and  for  Interest  on  the  Judgment  from  the  date  of  its 
rendition  to  the  date  of  Its  payment,  at  seven  per  cent,  per  annum,  and 
being  the  proportion  which  the  Southern  Pacific  Railroad  Company  claims 
that  the  receiver  should  pay.  The  petition  of  the  receiver  further  alleges  that 
the  action  of  the  Southern  Paclflc  Railroad  Company  in  permitting  a  penalty 
to  be  added  to  the  said  tax  and  In  permitting  attorneys'  fees,  costs,  and 
interest  to  accrue  thereon,  was  without  the  knowledge  or  consent  of  the  At- 
lantic &  Paclflc  Railroad  Company  or  Its  receivers,  in  that  neither  the  Atlan- 
tic &  Paclflc  Railroad  Company  nor  its  receivers  had  any  voice  In  the  matter, 
Dor  was  that  company  or  Its  receivers  ever  consulted  about  the  same.  The 
petition  of  the  receiver  further  states  that  the  United  States  Trust  Company 
objects  to  the  payment  by  the  receiver  of  any  part  of  the  bill  so  presented  by 
the  Southern  Pacific  Railroad  Company,  and  he  therefore  asks  the  advice 
and  order  of  this  court  as  to  what  he  shall  do  in  the  premises.  The  bill  pre- 
sented by  the  Southern  Paclflc  Railroad  Company,  concerning  which  the  con- 
troversy arises,  is  as  follows: 

"San  Francisco,  Cal.,  June  8, 1896. 
"Atlantic  and  Pacific  R.  R.  Co.  to  Southern  Paclflc  Company,  Pacific  System. 

"Amended  BilL 
"Charged  In 
Month  of 
1896. 
June  8.   For  state  and  county  taxes  as  paid  by  Southern  Paclflc  Company  un- 
der Judgment  of  U.  S.  supreme  court,  March,  1896,  for  the  year  end- 
ing June  80,  1888,  on  the  franchise,  roadbed,  rails,  rolling  stock, 
etc.,  of  the  line  from  Mojave  to  The  Needles. 

Valuation  returned  by  the  So.  Pac.  R.  R.  Co.  In  1887 $  9,570,200 

Roadbed,  etc $8,182,900 

RoUing  stock  1,387,300,  or  14.50  pr.  c. 

Original  assessment  of  So.  Pac.  R.  R.  Co.  In  1887: 

Amount  of  tax,  $25,134.26 $16,139  60  per  mile. 

Less  14.50  per  cent.v ^ 2,340  24 

$13  790  36 
Kern  Co.,  35.64  miles  R.  R.  at  $18,799.36  per  mile,  $491,809.19, 

at  $2.00  per  $100 $  9,886  18 

San  Bernardino  Co.,  206^7  miles  R.  R.  at  $13,790.86  per  mile, 

$2364,673.60;  at. $138  per  $100 37,967  16 

$47,803  88 
Proportion  of  $47303.38  to  total  tax  ($251,134.26).  19.03  per  cent 

Add  penalty $12,666  66 

Add  attorney  fees 18377  22 

$81,488  88 

l»per  osnt  (rf  $Sl,4S33S 8,961  87 

$63,785  90 
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Amount  brought  forward $53,785  20 

Interest  from  date  of  Jndgment,  Feb.  5/98,  to  June  8/98,  8  years, 
4  moa.,  3  days,  at  7  per  cent  per  annum 12,580  86 

160,865  56 

Less  payments  by  company: 
Bill  rendered  and  paid,  let  Inst  of  reassessment 

Nov.  22,  1B94 $14,902  86 

Interest  Nov.  22/94,  to  June  8/96,  1  year,  6  mos.,  16 

days,  at  7  per  cent 1,611  16 

Interest  on  tender  of  2d  Inst  of  reassessment,  Apr. 

25/95,  to  June  8/96,  1  year,  1  mo.,  IS  days,  at  7 

per  cent 1.167  80 

17,681  82 

$48,683  74 

"I  certify  the  above  to  be  correct    B.  B.  Ryan. 

"Examined.    Oeorge  T.  Klink. 

"Approved.    E.  C.  W. 

"Payment  should  be  made  to  the  treasurer  S.  P.  Co.,  San  Francisco,  Cal. 
If  any  Item  Is  questioned,  or  explanation  is  required,  address  General  Auditor, 
San  Francisco,  Cal." 

The  Mercantile  Trust  Company  and  the  United  States  Trust  Company  each 
filed  an  answer  to  the  petition  of  the  receiver.  By  its  answer  the  former 
objected  to  the  payment  of  any  portion  of  the  penalty  or  attorney's  fees  In- 
cluded in  the  bill  in  question,  and  the  latter  protested  against  the  payment 
of  any  portion  of  the  bill  on  the  ground  that  the  tax  in  question  became 
delinquent  and  the  penalty  accrued  prior  to  the  appointment  of  either  of  the 
receivers,  and  that  while  the  claim  may  be  valid  against  the  Atlantic  &  Pacific 
Railroad  Company,  It  is  Invalid  as  against  Its  mortgage,  and  consequently 
not  a  proper  charge  against  the  receiver.  Thereafter  the  Sontbem  Pacific 
Railroad  Company  filed  an  Intervening  petition,  asking  the  court  to  direct  the 
payment  of  the  bill  rendered  by  it,  to  which  the  receiver  and  the  United 
States  Trust  Company  filed  answers.  The  matters  at  issue  were  thereupon 
referred  to  a  special  master  to  take  the  proofs  of  the  respective  parties,  and 
report  the  same,  together  with  his  findings  of  fact  and  conclusions  of  law, 
to  the  court.  The  report  of  the  master  was  filed  December  11,  1896,  and  to 
the  report  the  Southern  Pacific  Railroad  Company  filed  exceptions  January 
4,  1897.  Thereafter  the  report  and  the  exceptions  thereto  came  on  regularly 
for  hearing,  at  which  time  the  receiver,  by  leave  of  the  court,  amended  his 
petition  by  so  changing  the  clause  therein  in  relation  to  the  acknowledgment 
and  ratification  by  the  receivers  of  the  contract  of  August  20,  1884,  as  to 
make  it  read  as  follows:  "And  that  the  receivers  have  not  disavowed  said 
contract;  neither  have  said  receivers  affirmed  said  contract  in  any  manner 
whatever,  unless  their  acts  with  reference  thereto  shall  in  law  be  deemed  to 
amount  to  an  afilrmance  thereof." 

The  first  and  third  findings  ot,  the  special  master  are  to  the  effect  tliat  the 
Southern  Pacific  Railroad  Company  leased  the  line  of  railroad  extending  from 
The  Needles  to  Mojave,  with  Its  appurtenances,  to  the  Atlantic  &  Pacific  Rail- 
road Company,  which  company  entered  Into  possession  thereof  under  such 
lease,  and  continued  in  such  possession  until  the  appointment  of  the  receiv- 
ers. To  these  findings  the  Southern  Pacific  Railroad  Company  excepted,  on 
the  ground  that  they  are  contrary  to  the  terms  and  legal  effect  of  the  written 
contract  of  August  20,  1884. 

The  sixteenth  finding  Is  as  follows:  "The  value  of  the  leased  property  for 
the  purposes  of  taxation  for  the  year  1887,  considered  separately  from  any 
franchises  or  rolling  stock  (and  taking  into  consideration  the  fact,  whicii  I 
find  to  be  true,  that  the  cost  of  operating  the  leased  property  has  for  many 
years  prior  and  subsequent  to  the  appointment  of  the  receivers  herein  exceeded 
Its  earnings),  was  $4,000  per  mile,  or  a  total  of  $969,480,  which  is  5.39  per  cent 
of  the  entire  valuation  of  the  franchises,  roadway,  roadbed,  rails,  and  rolling 
stock  of  the  Southern  Pacific  Railroad  Company  in  California,  as  fixed  by  the 
state  board  of  equalization  for  that  year."    To  this  Oaiing  the  Southern 
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Railroad  Oompany  excepted  on  the  ground  tbat  all  of  the  testimony 
rhlcb  it  Is  baaed  was  erroneonaly  admitted,  and  was  objected  and 
d  to  by  the  Intervener  at  the  time,  and  upon  the  ground  that  the  finding 
pported  by  the  evidence  as  given,  and  Is  not  a  finding  of  the  value  of 
perty  for  the  purpose  of  taxation  for  the  year  1887,  considered  sepa* 
rrom  any  franchises  or  rolling  stock,  and,  further.  Is  in  entire  disregard 
nntract  of  August  20, 1884. 

ilneteentb  finding  is  as  follows:  "I  find  that  5.39  per  cent  of  $251.- 
the  amount  of  the  original  tax  for  1887,  without  interest  or  penalties, 
a  to  the  sum  of  $13,536.13."  To  this  finding  the  intervener  excepted, 
le  ground  that  it  is  not  within  the  Issues  presented  by  the  pleadings, 
twenty-second  finding  Is  as  follows:  "I  find  that  the  action  of  the 
ner,  the  Southern  Pacific  Railroad  Company,  in  refusing  to  pay  the 
xes  levied  and  assessed  for  the  fiscal  year  of  1887.  ending  June  80, 
nd  in  defending  the  said  suit  of  the  state  of  California  therefor,  was 
voluntary  upon  its  part,  and  was  In  no  manner  Induced  or  caused 
request,  consent,  or  advice  upon  the  part  of  the  defendant  the  Atlantic 
flc  Railroad  Company,   represented  by  W.  0.  Hazeldlne,  Its  genera] 

y,  or  other  attorney,  officer,  or  agent  having  authority  In  the  premises,  ... .-. 

I  the  part  of  the  present  or  former  receivers  herein,  or  of  any  attorney  *?^ZI 

isentatlve  of  such  receivers."    To  this  finding  the  intervene  excepted,  "^.Im 

e  ground  that  it  Is  not  only  unsupported  by,  but  Is  directly  contrary  to,  |33'9 

lence  In  the  case.  "^C" 

wenty-third  finding  Is  as  follows:    "I  find  that  while  the  original  re-  '3*iia 

and  the  present  receiver  have  continued  to  operate  and  use  the  leased  •— '-n 

road  since  their  respective  appointments,  the,  contract  of  lease  dated  ,^v.l 

20,  1884,  has  not  been  expressly  or  impliedly  affirmed  or  adopted  by  CTir^ 

I  such  manner  as  to  require  the  present  receiver  to  pay  the  account  of 
irvener  in  question."  To  this  finding  the  intervener  excepted,  on  the 
that  it  Is  in  conflict  with  the  petition  of  the  receiver,  and  with  the 

filed  thereto  by  the  United  States  Trust  Company  of  New  York,  and  —a.. 

te  orders  theretofore  made  by  the  court  in  the  cause,  and  with  the  *<•.! 

e  in  the  case.  — .»•• 

itlons  were  also  taken  by  the  Southern  Pacific  Railroad  Company  to  all  L— — 

conclusions  of  law  reported  by  the  special  master,  the  first  of  which  Is  C*I'9 

effect  that  the  evidence  offered  and  Introdnced  before  him,  showing  --i*1i 

pective  amounts  of  taxes  levied  and  assessed  for  the  years  1883,  1884,  ..J. J" 

Id  1886,  and  subsequently  reassessed  and  paid  by  the  intervener,  was  *3'!** 

■nt  and  immaterial,   and  should,   together  with  the  findings  of  fact  *"]"'! 

tiereon,  be  disregarded.     The  second  is  to  the  effect  that,  although  the  **   "*- 

s  shown  by  the  bill  rendered  by  the  intervening  petitioner  to  the 
:  were  not  paid  until  June  6,  1896,  yet.  Inasmuch  as  such  payments  were 
xclusively  on  acconnt  of  taxes  due  for  the  fiscal  year  1887,  ending 
),  1888,  upon  the  assessment  made  by  the  state  board  of  equalization 
t  year  on  all  of  the  property  of  the  Southern  Pacific  Railroad  Com- 
icluding  the  Mojave  Division,  such  payments  do  not,  under  the  orders 
Ing  the  receivers,  and  under  the  facts  shown  by  the  evidence  and 
constitute  such  an  equitable  claim,  charge,  or  lien,  as  against  the 
States  Trust  Company,  upon  the  property,  or  the  earnings  thereof  In 
ds  of  the  receiver,  as  to  require  or  Ju.stlfy  the  payment  of  the  account, 
part  thereof  by  the  receiver.  The  third  conclusion  of  law  Is  to  the 
tiat  the  evidence  introduced  by  the  respective  parties  before  the  master 
'ence  to  the  justice  and  fairness  of  the  total  taxes  levied  for  the  year 
id  other  years  upon  the  property  of  the  intervener,  which  was  charged 
company  against  the  Atlantic  &  Pacific  Railroad  Company  under  the 
t  of  August  20,  1884,  was  Irrelevant  and  immaterial,  and  should,  to- 
with  the  findings  of  fact  thereon,  be  disregarded.  The  fourth  and 
iclnsion  of  law  Is  to  the  effect  that  an  order  should  be  made  and  entered 
g  the  receiver  not  to  pay  any  part  of  the  bill  rendered  by  the  Inter- 
petltloner,  the  Southern  Pacific  Railroad  Company,  and  that  its  petition 
behalf  be  dismissed. 

ndlngs  of  the  special  master  to  which  no  exceptions  were  taken  show, 
otiier  things,  that  the  receivers  originally  appointed  In  this  suit  took 
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posBesslon  of  tbe  property  described  In  tbe  contract  of  August  20,  1884,  and 
continued  to  operate  It  as  a  part  of  the  Atlantic  &  Pacific  Railroad  nntll  the 
appointment  and  qualification  of  tbe  preseitt  receiver,  who  thereopon  took 
possession  of  the  property,  and  has  ever  since  continued  to  operate  it  as  a 
part  of  the  Atlantic  &  Pacific  Railroad;  that  the  Southern  Pacific  Railroad 
Company  returned  Its  franchises,  roadway,  roadbed,  rails,  and  rolling  stock 
situated  In  the  state  of  California,  and  subject  to  taxation  by  the  state  board 
of  equalization,  at  the  following  valuation  for  the  following  years: 

(A)  For  the  franchise,  roadway,  roadbed,  and  rails,  for  the 

year  1885 |  8,901,3«) 

Forthe  rolling  stock 1,883,050 

Total W0,374.400 

(B)  For  the  year  188C.  for  the  franchises,  roadway,  roadbed, 

and  rails   I  9.99130 

For  the  rolling  stock 1,387,300 

Total    ril,378,600 

(O  For  the  year  1887.  for  the  franchises,  roadway,  roadbed, 

and  rails   $  8.902,582 

For  the  rolling  stock 1,427,360 

Total    $10,419,942 

That  tbe  state  board  of  eqaallzatlon  of  the  state  of  California  Increased 
the  valuation  as  returned  by  the  Southern  Pacific  Railroad  Company  for  the 
years  1885,  1886,  and  1887,  as  follows:  "For  the  year  1883.  the  value  of  the 
franchises,  roadway,  roadbed,  rails,  and  rolling  stock  was  fixed  by  the  state 
board  of  equalization  at  .'!il7,000,000.  For  the  year  1886  the  value  Of  tlie 
same  property  was  fixed  by  the  same  board  at  $17,000,000.  For  the  year 
1887  the  value  of  the  same  property  was  fixed  by  the  same  board  at  $16,500.- 
000."  That  the  valuations  so  fixed  by  the  state  board  of  equalization  of  the 
state  of  California  were  so  fixed  for  each  year,  respectively,  as  an  entirety, 
and  that  tbe  state  board  of  equalization  did  not  attempt  to  assess  separately 
the  value  of  either  the  franchises,  the  roadbed,  roadway,  or  rails,  or  of  the 
rolling  stock,  and  that  the  evidence  fails  to  show  upon  what,  if  any.  par- 
ticular class  of  property  returned  by  the  Southern  Pacific  Railroad  Company 
for  taxation  for  these  years  the  Increase  in  valuation  was  made.  That  the 
Southern  Pacific  Railroad  Company  snccessfully  resisted  in  the  courts  the 
collection  of  the  taxes  .issessed  .igalnst  It  for  the  years  1885  and  1886  by  the 
state  board  of  equalization  of  the  state  of  California.  That  In  pursuance  of 
legislation  authorizing  such  action  the  state  board  of  equalization  of  the  state 
of  California  reassessed  the  property  of  the  Southern  Pacific  Railroad  Com- 
pany in  California  for  the  years  1885  and  1886,  and  attempted  to  reassess  the 
same  property  for  the  year  1887.  That  as  a  result  of  such  reassessment  the 
valuation  of  the  said  property  as  fixed  by  the  state  board  of  equalization  for 
the  years  1885  and  1886  was  reduced  as  follows:  "For  the  year  1885,  to 
$9,570,200;  for  the  year  1886,  to  $9,570,200."  That  the  Southern  Pacific  Rail- 
road Company  paid  the  taxes  so  reassessed  for  the  years  IffiS  and  1886,  and 
the  former  receivers  of  the  Atlantic  &  Pacific  Railroad  Company,  appointed  by 
this  court  January  8,  1894,  paid  to  the  Southern  Pacific  Railroad  Company 
such  proportion  of  said  taxes  as  was  demanded  by  the  Southern  Pacific 
Railroad  Company,  and  at  tbe  time  here  stated;  that  Is  to  say: 

March  21,  1894 $15,074  10 

June  4,  1894. 15,074  10 

January  11,  1895 14.870  00 

May  13,  1895 14.870  60 

Total    $50,889  40 

That  of  tbe  taxes  of  the  Southern  Pacific  Railroad  Company  for  the  year  1886 
the  amount  apportioned  to  tbe  Atlantic  &  Pacific  Railroad  Company  as  the 


Digitized  by 


Google 


UNITED  STATES  TRUST  CO.  V.  MERCANTILE   TRUST   CO.  15! 

of  the  Mojave  Division,  by  the  representatives  of  the  Southern  Pacific 
lad  Company,  on  the  basis  of  the  original  assessment  would  have  been 
17,  and  that  interest  on  that  sum  at  seven  per  cent  per  annum  to  the  datt< 
:ual  payment  would  amount  to  $29,409;  making  a  total  amount  of  $S1,296. 
the  apportionment  for  the  year  1886  on  the  same  basis  would  have  been 
ixes,  $52,517,  and  for  interest  $29,400,  making  a  total  of  $81,296,  or  » 
for  the  two  years  of  $162,592,— while,  under  the  reassessment,  the  total 
nt  paid  by  the  Atlantic  &  Pacific  Railroad  Company  for  the  years  1885 
886  was  $59,889.40.  That  at  the  time  the  taxes  for  the  years  1885  and 
were  originally  assessed,  and  for  many  years  thereafter  the  Atlantic  & 
Ic  Kallroad  Company  was  a  solvent  and  going  concern,  while  at  the 
of  the  reassessment  in  the  years  1893  and  1894  it  was  insolvent,  and  in 
ands  of  the  receivers.  The  findings  also  show  that  of  the  amount  of 
,  attorney's  fees,  Interest,  and  penalties  originally  adjudged  to  be  paid 
le  superior  court  of  the  city  and  county  of  San  Francisco  there  was  a 
:tlon  of  interest  amounting  to  $89,654.91,  and  of  counsel  fees  amounting 
,278.31,  upon  a  review  of  that  Judgment  by  the  supreme  court  of  Call 
1,  which  was  affirmed  by  the  supreme  court  of  the  ITnited  States.     That 

Btal  value  of  the  franchises,  roadway,  roadbed,  rails,  and  rolling  stoclr  IIjCII 

i  Southern  Pacific  Railroad  Company  in  California  for  the  year  1887,  ati  llCSB* 

by  the  state  board  of  equalization,  was  $16,500,000.     That  of  the  taxes  •\rH 

Bed  against  the  Southern  Pacific  Railroad  Company  in  California  for  th**  '"^2 

1887  the  former  receivers  paid  to  the  Southern  Pacific  Railroad  Company,  ■•^»». 

e  11th  day  of  Janpary,  1895,  the  sum  of  $14,902.86,  which  sum  was  paid  13*** 

n  a  reasonable  time  after  demand  made  therefor,  and  that  no  subsequent  •— •  -i 

nd  for  payment  of  any  portion  of  the  remainder  of  the  taxes  for  1887,  lr---4 

limed  by  the  Sontbem  Pacific  Railroad  Company,  was  ever  made  until  C...7 

iresentation  of  the  bill  here  in  question.     The  special  master  further  -..a^ 

1  that  on  the  23d  day  of  May,  1892.  the  Southern  Pacific  Railroad  Com  L, 

refunded   to   the   Atlantic   &   Pacific    Railroad   Company   the   sum   ol  J*'![I 

24.39  upon  a  demand  by  the  Atlantic  &  Pacific  Railroad  Company,  anc*.  **3n 

a  voucher  made  by  the  representatives  of  the  latter  company,  for  er-  *•■••. 

re  taxes  theretofore  paid  by  the   Atlantic  &  Pacific  Company  to  t><<i  •■.•.> 

lem  Pacific  Railroad  Company,  as  follows:  L.... 

the  year  ending  June  30,  1885 $  1,926  66  ^lUt 

the  year  ending  June  30.  1SS9 6,871  29  Z'J'.7 

•  the  year  ending  June  .30,  1890 9,181  17  "V  -,, 

the  year  ending  June  30,  1891 7,945  27  •   '' 


Making  a  total  of $25,924  39 

>n  the  hearing  of  the  exceptions  it  was  stipulated  and  agreed  by  and 
aen  counsel  for  the  respective  parties  that  all  papers  referred  to  or  men 
3  In  the  exceptions  should  be  considered  to  the  same  extent  and  with 
ame  force  and  effect  as  If  offered  upon  the  hearing  before  the  master 
hat,  In  addition  to  the  papers  mentioned  In  those  exceptions,  the  petition 
e  United  States  Trust  Company  of  New  York,  filed  in  this  court,  praying 

of  the  cour(  to  institute  suit  against  the  receivers  appointed  In  this 
!,  with  the  bill  of  complaint  attached  to  that  petition,  and  the  order  of  the 

made  thereon,  should  be  considered  with  the  same  effect  as  if  offered  In 
nee  before  the  master,  and  that  the  petition  of  the  receivers  of  the 
Ison,  Topeka  &  Santa  F6  Railroad  Company  to  the  court  originally  ap- 
ing them,  and  the  order  of  that  court  based  thereon,  asking  leave  to 
irm  the  contract  of  lease  attached  to  the  petition  of  the  receiver  herein, 
Jso  the  petition  of  the  receivers  of  the  St.  Louis  &  San  Francisco  Railway 
>any  to  the  court  originally  appointing  them,  and  the  order  of  that  court 
i  thereon,  for  like  leave  to  disaflirm  the  said  contract,  and  also  the  an- 
and  objections  of  the  United  States  Trust  Company  of  New  York  to  the 
cation  of  the  receivers  for  leave  to  borrow  money,  which  answer  and 
tlons  were  filed  In  this  court  on  the  14th  day  of  May,  1895,  should  b» 
aered  with  the  same  effect  as  if  offered  In  evidence  before  the  master.  It 
further  stipulated  that  none  of  the  parties  to  the  present  record  were 
>8  to  the  proceedings  In  which  the  attempted  disatUrmance  took  p1<u>« 
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nor  had  any  notice  thereof;  the  Btipalatlon,  howerer,  reserrlng  any  tod  aD 
objections  to  the  materiality,  relevancy,  and  admissibility  of  any  of  tacli 
papers  and  evidence.    80  Fed.  18-31. 

As  previously  stated,  the  court  below  sustained  all  of  the  excep- 
tions taken  by  the  Southern  Pacific  Railroad  Company  to  the  find- 
ings of  fact  and  the  conclusions  of  law  of  the  special  master,  and 
directed  the  payment  of  the  amount  claimed  by  the  intervener  as 
taxes,  from  which  order  and  decree  the  present  appeal  is  prosecuted 
by  the  United  States  Trust  Ck)mpany.  There  are  14  assignments  of 
error. 

C.  N.  Sterry  rnd  Neill  B.  Field,  for  appellant. 
Harvey  S.  Brown  and  J.  E.  Foulds  (J.  S.  Chapman,  of  counsel), 
for  intervener  and  appellee  Southern  Pac.  R.  Co. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

MORROW,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  following  opinion: 

The  ultimate  question  presented  for  determination  on  this  appeal 
is  whether  or  not  the  claim  of  the  intervener  and  appellee,  the 
Southern  Pacific  Railroad  Company,  against  the  Atlantic  &  Pacific 
Railroad  Company,  an  insolvent  corporation,  for  a  just  proportion 
of  the  taxes  paid  by  the  Southern  Pacific  Railroad  Company  for  the 
fiscal  year  1887-1888,  under  its  agreement  of  August  20,  1884,  with 
the  Atlantic  &  Pacific  Railroad  Company,  should  be  paid  by  the 
receiver  of  the  Atlantic  &  Pacific  Railroad  Company  in  preference 
to  the  mortgage  lien  of  the  United  States  Trust  Company,  the  ap- 
pellant. The  determination  of  this  question  depends  upon  the  con- 
sideration of  three  leading  propositions,  to  wit :  (1)  Is  the  Atlanti«* 
&  Pacific  Railroad  Company  liable  to  the  Southern  Pacific  Railroad 
Company,  under  the  conditions  of  the  agreement  of  August  20,  ISsi, 
for  its  just  proportion  of  taxes  for  the  fiscal  year  1887-1888?  (2> 
If  so  liable,  does  such  a  claim  for  taxes  constitute  a  preferential 
claim  to  that  of  the  mortgage  lien?  (3)  If  it  does,  in  what  amount 
should  such  taxes  be  allowed,  and  should  a  just  proportion  of  the 
sum  paid  by  the  Southern  Pacific  Railroad  Company  for  attorney's 
fees,  costs  of  suit,  interest,  etc.,  incurred  in  litigating  and  contest- 
ing the  taxes  for  the  fiscal  year  1887-1888,  be  also  allowed  and  re- 
imbursed to  the  latter  company  by  the  receiver  of  the  Atlantic  & 
Pacific  Railroad  Company?  Before  entering  into  a  consideration  of 
these  propositions,  there  is  a  preliminary  question  to  be  disposed 
of,  and  that  is  as  to  the  effect  to  be  given  to  the  findings  of  fact  of 
the  special  master.  It  is  contended,  at  the  outset,  by  the  counsel 
for  the  appellant,  that  this  court  and  the  court  below  are  bound  by 
the  findings  of  fact  made  by  the  special  master.  It  will  be  observed 
that  the  rtfereiice,  by  the  court  below,  to  the  special  master,  of  the 
claim  for  taxes  made  by  the  intervener,  the  Southern  Pacific  Rail 
road  Company,  was  not  that  of  an  ordinary  reference  to  take  and 
report  testimony,  but  it  was  stipulated  and  agreed  between  counsel 
representing  all  the  parties  that  the  special  master  should  "take  the 
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of  the  respective  parties,  and  report  the  same  to  the  court, 
lis  findings  of  fact  and  conclusions  of  law  thereon."  The 
>f  this  stipulation  was  undoubtedly  to  constitute,  to  a  certain 
,  the  special  master  as  the  judge  of  the  facts  presented  to 
The  scope  and'eflfect  of  such  a  stipulation  is  tersely  stated  by 
istice  Brown,  delivering  the  opinion  of  the  United  States 
le  court  in  Davis  v.  Schwartz,  155  U.  S.  631,  636,  15  Sup.  Gt 
9,  in  the  following  language: 

le  case  was  referred  by  the  court  to  a  master  to  report,  not  the  evl- 
lerely,  but  the  facts  of  the  case,  and  bis  conclnslons  of  law  thereon, 
k  that  his  findings,  so  far  as  It  inyolves  questions  of  fact,  Is  attended 
esnmptlon  of  correctness  similar  to  that  in  the  case  of  a  finding  by  a 
the  special  verdict  of  a  jury,  the  findings  of  a  circuit  court  in  a  case 
'  the  court  under  Rev.  St.  g  849,  or  in  an  admiralty  cause  appealed  to 
rt.  In  neither  of  these  cases  Is  the  finding  absolutely  conclusive,  as 
be  no  testimony  tending  to  support  It;  but,  so  far  as  it  depends  upon 
Dg  testimony,  or  upon  the  credibility  of  witnesses,  or  so  far  as  there 
estlmony  consistent  with  the  finding,  it  must  be  treated  as  unassail- 
:itlng  Wiscart  v.  D'Auchy,  3  Dall.  321;  Bond  v.  Brown.  12  How.  254; 
V.  Bayne,  18  How.  60,  62;  Norrla  v.  Jackson,  9  Wall.  125;  Insurance 
olaom,  18  Wall.  237,  249;  The  Abbotaford,  9B  V.  8.  440. 

further,  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct.  355; 
•rd  V.  Noal,  144  U.  S.  585,  59G,  12  Sup.  Ct.  759;  Furrer  v.  Fer- 

U.  S.  132, 12  Sup.  a.  821. 

ir,  therefore,  as  the  findings  of  fact  by  the  special  master^ 
the  stipulation  referred  to,  are  based  upon  conflicting  evi- 
or  upon  the  veracity  of  witnesses,  or  so  far  as  there  is  evi- 
^onsiatcnt  with  the  finding,  they  are  conclusive  and  binding 
le  court.  But,  in  so  far  as  other  and  additional  evidence  is 
iced  before  the  court,  the  rule  is  inapplicable.  In  this  case  it 
9  that  after  the  special  master  had  reported,  and  filed  his 
s  of  fact  and  conclusions  of  law,  it  became  necessary  to  in- 
i  further  evidence.  To  obviate  a  re-reference,  the  parties  en- 
ato  a  stipulation  consenting  to  the  introduction  of  certain 
mitary  evidence,  referred  to  above  in  the  statement  of  the 
nd  stipulated  further  that  none  of  the  parties  in  this  case 
arties  to  the  proceedings  in  which  the  attempted  disaffirm- 
)ok  place,  nor  had  any  notice  thereof.  The  effect  of  this 
tion  and  of  the  introduction  of  the  documentary  evidence  re- 
to  was  to  render  the  rule  inapplicable  so  far  as  the  evidence 
:  deemed  material  and  relevant  to  any  of  the  findings  of  fact 
special  master.  Furthermore,  the  rule  is  confined  strictly  to 
>ns  of  fact.  It  does  not  include  questions  of  law,  nor,  gen- 
ipeaking,  the  interpretation  and  construction  of  the  legal  ef- 

docnments.  In  the  case  at  bar  the  special  master  inter- 
the  agreement  of  August  20,  1884,  to  be  a  lease,  and  made 
8  of  fact  to  that  effect.  Upon  exceptions  taken  to  these  find- 
le  court  below  interpreted  the  agreement  as  a  contract  of 
lereby  overruling  the  special  master.  It  is  plain  that  the 
s  of  fact  of  the  special  master  as  to  the  legal  effect  of  the 
lent  in  question  were  no  more  binding  upon  the  court  below 
I  the  interpretation  placed  by  the  court  below  on  the  same 
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inatrament  conclusive  on  this  coart  upon  the  present  appeal.  In 
this  view  it  follows  that  findings  of  fact  (Nos.  1  and  3)  of  the  speciai 
master,  in  which  he  found  that  the  agreement  of  August  20,  1884, 
was  a  lease,  were  not  binding  on  the  court  below,  and  that  that 
court  was  correct  in  exercising  its  own  indejfendent  jadgment  as 
to  the  interpretation  to  be  given  the  agreement.  In  so  doing  the 
learned  judge  held  that  the  agreement  was  a  contract  ot  sale,  and 
that  the  lease  features  of  the  agreement  were  merely  incidental;  bat 
in  arriving  at  this  conclusion  we  think  he  did  not  give  the  lea^ 
features  of  the  agreement  the  importance  and  prominence  they  de- 
serve, and  which  the  parties  intended.  The  agreement  of  August 
20,  1884,  was  of  a  dual  character.  It  was  a  contract  to  sell  and  a 
lease.  That  it  was  intended  to  be,  and  was,  an  executoi?  contract 
of  sale,  is  plainly  deduced  from  the  language  employed,  as  appears 
from  the  terms  set  forth  in  the  statement  of  the  case.  The  South- 
ern Pacific  Bailroad  Company  agreed  to  sell  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  and  the  latter  agreed  to  buy  from  the 
former,  the  line  of  railway  extending  from  the  west  end  of  the  bridge 
over  the  Colorado  river,  at  or  near  The  Needles,  to  the  easterlj 
margin  of  the  grounds  or  yards  of  the  Southern  Pacific  Railroad 
Company  used  in  connection  with  the  Mojave  Junction  station,  or 
with  the  main  line  of  road  of  the  Southern  Pacific  Bailroad  Com- 
pany betweei)  Goshen  and  Yuma,  in  the  state  of  California,  some 
242^2  miles  in  length.  But  it  affirmatively  appears  from  the  agree- 
ment itself  that  the  Southern  Pacific  Railroad  Company  could  not, 
at  that  time,  owing  to  the  existence  of  a  certain  mortgage  covering 
the  property  in  question,  transfer  a  clear  title  to  the  road.  Nor 
does  the  agreement  state,  in  this  particular,  when  it  could  or  would 
be  able  to  convey  a  clear  title.  It  therefore  simply  contracted  to 
transfer  a  good  title  when  it  was  able  to  do  so.  This  part  of  the 
agreement  is  what  constitutes  it  an  executory  agreement  or  con- 
tract of  sale.  Then  the  agreement  further  specifically  provides  that 
meanwhile,  and  until  the  consummation  of  the  sale,  and  payment 
of  the  purchase  price  of  the  property,  the  Southern  Pacific  Railroad 
Company  would  lease  and  demise  to  the  Atlantic  &  Pacific  Railroad 
Company,  from  the  Ist  day  of  October,  1884.  the  said  line  of  railway, 
together  with  the  appurtenances,  in  the  contract  agreed  to  be  sold, 
at  and  for  the  annual  rental  of  fl,800  per  mile, — that  is  to  say, 
$436,266, — payable  semiannually  during  the  continuance  of  the 
lease.  For  the  purposes  of  the  lease,  the  Atlantic  &  Pacific  Rail- 
road Company  was  put  in  full  possession  of  the  line  of  railway.  It 
was  further  distinctly  provided  that,  in  the  event  of  any  default 
by  the  Atlantic  &  Pacific  Railroad  Company  in  its  payment  of  the 
rental  for  the  lease  as  agreed,  the  Southern  Pacific  Railroad  Com- 
pany should  retake  possession.  All  through  the  agreement  it  will 
be  found  that  there  is  a  clear,  distinct  and  unequivocal  intent  that 
the  railway  should  be  leased  until  the  consummation  of  the  sale. 
and  full  provision  is  made  as  to  the  rights  and  liabilities  of  the  re- 
spective parties  with  reference  to  the  sale  of  the  property  and  as 
to  its  lease.  The  distinction  between  the  sale  and  lease  features  of 
the  agreement  is  maintained  throughout.    The  eighth  clause,  in 
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liar,  ezcmplifles  this,  for  it  provides  that  "the  said  party  of 
3t  part  covenants  and  agrees  to  and  with  the  party  of  the 
part  that  upon  the  arrival  of  the  time  for  the  conBommation 
sale  hereinbefore  agreed  upon  it  will  convey  the  property 
the  party  of  the  second  part  by  good  and  sufficient  deed  with 
covenants  of  warranty;  and  that  during  the  term  of  said 
he  rent  reserved  being  paid  and  all  other  terms  of  said  lease 
Fulfilled,  it  will  warrant  and  defend  the  peaceful  occupation 
joyment  of  the  demised  premises,  and  of  every  part  thereof, 
party  of  the  second  part  against  the  lawful  claims  of  all  per- 

But  it  is  unnecessary  to  elaborate  further  on  the  double 
and  purpose  of  the  agreement.  A  careful  reading  of  it  will 
strate  without  doubt  that,  until  the  consummation  of  the  sale, 
e  of  railway  was  to  be  leased.  The  distinction  between  these 
atures  of  the  agreement  is  too  plain  to  justify  us  in  holding 
he  learned  judge  of  the  court  below  that  the  lease  was  a 
ncident  of  the  contract.  There  is  no  good  reason  why,  if 
1  choose  so  to  contract,  they  may  not  agree  to  lease  a  prop- 
nd,  upon  the  happening  of  a  future  act  or  contingency,  ma- 
te lease  into  a  sale.  We  conclude,  therefore,  that  the  agree- 
if  August  20, 18S4,  was  of  the  dual  character  referred  to,  and 
twofold  purpose;  or,  in  other  words,  it  operated  as  an  execu- 
intract  of  sale,  but  until  the  consummation  of  the  sale  it  was 
that  -there  should  be  a  lease  of  the  property.  This  view  dis- 
)f  the  contention  of  counsel  for  appellant,  earnestly  pressed 

court,  that,  if  the  agreement  be  regarded  as  a  contract  of 
is  void,  because  under  the  laws  of  California,  as  is  contended, 
d  companies  have  no  power  to  sell  their  roads,  or  any  part 
f.  But,  whatever  may  be  the  law  of  California  on  that  ques- 
nd  assuming,  for  the  purposes  of  the  case,  although  not  de- 
that  such  is  the  law,  this  would  not  affect  and  invalidate  the 
lent  of  August  20,  1884,  in  so  far  as  it  operates  as  a  lease, 
contract  may  be  void  in  part  and  valid  in  part  is  elementary 
We  have  seen  how  studiously  the  two  features  of  the  agree- 
riz.  that  of  sale  and  of  lease,  were  kept  separate  and  distinct, 
ing,  therefore,  that  the  agreement  is  void  as  a  contract  of 
till  it  would  be  valid  as  a  lease.  Chicago,  St.  L.  &  N.  O.  R. 
Pulhnan  South.  Car  Co.,  139  U.  S.  79,  91,  11  Sup.  Ct.  490; 
y.  Co.  v.  Union  Locomotive  &  Express  Co.,  36  N.  J.  Law,  240, 
'readwell  v.  Davis,  34  Cal.  601;  Lumber  Co.  v.  Hayes,  76  Cal. 
•3,  18  Pac.  391.  That  railroad  companies  have  the  power  to 
heir  roads,  or  any  part  thereof,  is  expresslv  provided  for  by 
t  of  1880.  St.  Cal.  1880,  p.  21.  Under  section  17  of  its  char- 
e  Atlantic  &  Pacific  Railroad  Company  had  the  "power"  to 

Act  July  27,  1866  (14  Stat.  292).  One  of  the  provisions  of 
reement,  in  so  far  as  it  was  a  lease,  was  that  the  Atlantic  & 

Railroad  Company  should  "promptly  pay  and  discharge  all 
and  assessments  which  should  thereafter  become  due  upon 
•operty,  or  any  part  of  it,  or  which  might  become  in^  any  wise 

owing  in  respect  to  the  same."  This  provision  was  binding 
lessee  so  long  as  the  lease  endured.     When  the  receivers  were 
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appointed,  tbey  did  not  disafQnn  the  lease.  On  the  contrary,  it  was 
affirmed  by  their  continued  use  and  occupation  of  the  line  of  rail- 
way. Such  being  the  fact,  the  Atlantic  &  Pacific  Bailroad  Company 
was  bound  to  perform  its  agreements  under  the  lease,  and,  among 
others,  to  pay  its  just  proportion  of  taxes.  In  fact,  one  of  the  con- 
ditions of  the  receiverships  was  that  all  taxes  then  due  should  be 
paid.  This  disposes  of  the  first  question,  viz.  whether  the  Atlantic 
&  Pacific  Railroad  Company  was  liable  to  the  Southern  Pacific  Rail- 
road Company,  under  tiie  conditions  of  the  agreement  of  August 
20,  1884,  for  its  just  proportion  of  taxes  for  the  fiscal  year  1887- 
1888,  and  brings  us  to  the  second  and  third  propositions  involved  on 
this  appeal,  which  will,  for  the  sake  of  convenience,  be  considered 
together.  The  second  proposition  is  whether  or  not  such  claim  for 
taxes  constitutes  a  preferential  claim  to  that  of  the  mortgage  liens; 
and  the  third  is,  if  it  does  constitute  a  preferential  claim,  in  what 
amount  should  it  be  allowed? 

With  reference  to  the  second  proposition,  we  think  there  ia  no 
room  for  doubt  that  this  claim  for  taxes  constitutes  a  preferential 
claim  to  that  of  the  mortgage  liens.  In  the  first  place,  it  was  made 
a  condition  of  the  receivership.  In  the  order  appointing  the  original 
receivers,  the  court  below  directed  them,  among  other  things,  to 
pay  "all  amounts  now  due  from  the  defendant  (the  Atlantic  &  Pacific 
Railroad  Company)  on  its  roads  or  properties  constituting  part  of  its 
system  for  taxes  and  assessments  upon  the  property,'  or  any  part 
thereof."  The  subsequent  order,  appointing  the  present  receiver, 
contained  similar  directions.  In  the  second  place,  the  agreement 
of  August  20,  1884,  under  which  the  taxes  were  due,  never  having 
been  disafiQrmed  by  the  receivers,  it  follows  that  it  still  continued  in 
force,  and  the  Atlantic  &  Pacific  Railroad  Company  was  subject  to 
all  the  obligations  thereunder  just  as  much  as  it  was  entitled  to  all 
the  advantages  and  benefits  thereunder.  The  language  of  the  learned 
judge  of  the  court  below,  in  this  connection,  is  pertinent.     He  said: 

"The  evidence  In  the  case,  as  well  as  those  flndiDgs  of  the  special  master 
not  excepted  to,  show  that  the  receivers  not  only  paid,  from  time  to  time, 
every  Installment  of  rental  that  has  become  due  under  the  contract  of  August 
20, 1884,  bat  also  all  of  the  taxes  that  have  become  due  on  the  property  therein 
described,  except  the  portion  of  the  taxes  for  the  year  1887  here  In  controversy. 
And  the  evidence  also  shows  that  several  of  these  Installments  of  rental  were 
paid  with  money  borrowed  by  the  receivers  upon  receivers'  certificates  author- 
ized to  be  issued  for  that  purpose  by  this  court,  upon  representations  made 
by  the  receivers,  not  only  showing  the  necessity  of  borrowing  because  of  a 
lack  of  funds,  but  also  showing  that  the  line  of  road  forming  the  subject  of 
the  contract  of  August  20,  1884,  is  an  essential  part  6t  the  Atlantic  &  Pacific 
Company's  railroad  system,  and  constitutes  the  only  western  outlet  and  Inlet 
by  rail  for  traffic  moved  over  that  system,  and  has  been  in  the  continuous 
and  exclusive  possession,  use,  and  cotitrol  of  that  company,  and  the  receivers 
of  its  property,  from  the  time  that  company  first  took  possession  of  the 
property  under  the  contract  in  question.  Those  representations  by  the  receiv- 
ers are,  In  eflTect,  admitted  to  be  true  by  the  various  pleadings  filed  In  the 
cause  by  the  Mercantile  Trust  Company  and  the  United  States  Trust  Com- 
pany, respectively.  If,  therefore.  It  be  conceded  that  the  contract  of  August 
20,  1884,  ever  admitted  of  disaffirmance  by  the  receivers,  it  has  been  affirmed 
over  and  over  again  by  them,  and  it  Is  now  too  late  for  either  of  the  parties- 
to  the  present  suit  to  here  set  up  any  right  of  election  In  respect  thereto." 
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irther  appears  that  on  January  11,  1895,  the  former  receivers 

Atlantic  &  Pacific  Company  paid  the  sum  of  $14,902.86  on 
it  of  the  very  taxes  now  in  question.  The  present  claim  is, 
ore,  merely  for  the  balance  claimed  to  be  dne.  We  think,  on 
lole,  that  the  taxes  for  the  fiscal  year  1887-1888  were  due,  al- 
I  the  precise  amount  thereof  may  not  have  been  ascertained 
he  decision  of  the  United  States  supreme  conrt  (162  U.  8.  167, 
p.  Ct  794)  in  the  case  involving  the  liability  of  the  Southern 
:  Bailroad  Company  for  the  taxes  was  rendered,  and  that  the 

appointing  the  receivers  were  broad  enough  to  include  the 
tion  of  taxes  due  by  the  Atlantic  &  Pacific  Railroad  Company 

Southern  Pacific  Railroad  Oomipany  for  that  year,  and  that 
roportion  of  taxes  is  entitled  to  preference  over  the  mortgage 

next  inquire  as  to  the  proportion  of  the  taxes  for  1887-1888  ,,.  ^ 

the  Atlantic  &  Pacific  Railroad  Company  was  called  upon  to  ^, 

irse  to  the  Southern  Pacific  Railroad  Company  under  its  agree-  ^In 

of  August  20,  1884.     Undoubtedly,  the  laws  of  the  state  of  ^;2 

rnia,  under  which  the  taxes  were  assessed  and  collected,  entered  ^Z" 

ad  became  part  of  the  agreement  with  respect  to  the  payment,  S'" 

!  Atlantic  &  Pacific  Railroad  Company,  of  the  taxes  assessed  "Z^kZI 

he  leased  line  of  railway.     By  the  law  of  the  state  the  taxes  CIU 

lessed  against  the  owner.     The  taxes  for  the  fiscal  year  1887-  p..» 

vere,  therefore,  assessed  against  the  Southern  Pacific  Railroad  Sc3n 

iny,  the  lessor  of  the  line  of  railway  involved  in  the  present  ^~l7m 

versy,  and  not  against  the  Atlantic  &  Pacific  Railroad  Com-  "«-!! 

the  lessee.     The  valuation  returned  by  the  Southern  Pacific  p-.— 

ad  Company  on  its  franchise,  roadbed,  rails,  rolling  stock,  etc.,  r'i't 

the  state  of  California,  including  the  line  of  railway  from  --i-* 

eedles  to  Mojave,  was  $9,570,200.     This  valuation  was  raised  ..J.J 

state  board  of  equalization  to  $16,500,000.     The  Southern  Pa-  J':*' 

lilroad  Company  contested  this  increase,  but  the  tax  was  upheld  IZ'iVJ 

courts.     38  Pac.  912;   162  U,  8.  167,  16  Sup.  Ct.  794.     No  — 'C, 

>n,  therefore,  of  the  validity  or  legality  of  the  tax  can  now  be 
ed  in,  nor  can  the  amount  thereof  be  inquired  into.  The  only 
m  with  which  the  court  below  was  concerned,  and  which  is  in- 

on  this  appeal,  is  as  to  the  proportionate  amount  which  the 
:ic  &  Pacific  Railroad  Company  is  to  repay  to  the  Southern 
;  Railroad  Company.     The  amount  of  tax  imposed  on  the  valna- 

$16,600,000  for  1,022.33  miles  of  railway  was  $251,134.26,  or  at 
:e  of  $16,139.60  per  mile,  which  of  course,  Included  rolling  stock, 
The  number  of  miles  of  railway  leased  by  the  Atlantic  &  Pa- 
ailroad  Company  from  the  Southern  Pacific  Railroad  Company 
me  242.37  miles,  of  which  35.64  miles  were  in  Kern  county  and 

mfles  were  in  &in  Bernardino  county.     As  the  Atlantic  & 

Railroad  Company  did  Mot  lease  the  rolling  stock  of  the  South- 
icific  Railroad  Company,  but  only  its  line  of  railway  in  the 
)anties  referred  to,  a  certain  percentage  was  allowed  by  the 
fm  Pacific  RaUroad  Company  in  computing  the  amount  due 
he  Atlantic  &  Pacific  Railroad  Company  for  the  proportion  of 
Sue  from  the  latter  company  to  the  former  under  their  agree- 
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ment  of  August  30,  1884.  This  percentage  for  the  year  1887-188S 
was  fixed  by  the  Southern  Pacific  Railroad  Company  at  14.50  per 
cent^  which  amount  has  not  been  questioned  in  this  controTeny,  and 
most,  therefore,  be  taken  as  ccHrreot.  Allowing  for  this  percentage 
for  rolling  stock,  would  make  the  tax  per  mile  the  sum  of  fl3,799J6, 
and  the  amount  due  from  the  Atlantic  &  Pacific  Railroad  CaniMiiy  to 
the  Southern  Pacific  Railroad  Company  would  be  as  follows: 

Kern  county,  35.64  miles  railway  at  $18,709.36  per  mUe,  fl91,800.19 
at  ?2  per  $100 $  9,838  18 

San  Bernardino  county,  20637  miles  railway  at  $13,799.36  per  mile, 
$2,854,673.60.  at  $1.33  per  $100 37.967  15 

^7308  » 

This  total  of  |47,803.33,  according  to  the  rate  of  taxation  fixed  by 
the  law  of  the  state  of  California,  through  its  assessing  officers,  aiHl 
confirmed  by  the  tribunals  of  the  state  and  of  the  United  States  su- 
preme court,  fixes  the  amount  due  from  the  Atlantic  &  Pacific  Rail- 
road Company  as  its  just  proportion  of  taxes  due  to  the  Southern 
Pacific  Railroad  Company,  and  this  was  the  amount  paid  by  the 
latter  company  to  the  state.  The  special  master,  in  this  conn«:tion, 
found  (finding  No.  16)  that: 

"The  value  of  the  leased  property,  for  the  purposes  of  taxation  for  the  year 

1887,  considered  separately  from  any  franchises  or  rolling  stock  (and  taking 
Into  consideration  the  fact,  which  I  find  to  be  true,  that  the  cost  of  operatliv 
the  leased  property  has  for  many  years  prior  and  subsequent  to  the  appoint- 
ment of  the  receivers  herein  exceeded  Its  earnings),  was  $4,000  per  mile,  or 
a  total  of  $969,480,  which  Is  5.39  per  cent  of  the  entire  valuation  of  the  fran- 
chises, roadway,  roadbed,  rails,  and  rolling  stock  of  the  Southern  Pacific 
Railroad  Company  In  California,  as  fixed  by  the  state  board  of  eqnallzadon  for 
that  year." 

Upon  exceptions,  this  finding  was  overruled  by  the  court  below. 
In  this,  we  think,  the  court  was  entirely  correct.  The  evidence  ob- 
jected to  and  admitted,  tending  to  show  what  the  earnings  of  the 
Atlantic  &  Pacific  Railroad  Company  were  for  the  year  1887  and 
prior  thereto,  was  erroneously  admitted,  and  was  irrelevant,  and  in- 
competent to  fix  the  tax  due  by  the  Atlantic  &  Pacific  Railroad  Com- 
pany to  the  Southern  Pacific  Railroad  Company  for  the  year  1887- 

1888.  The  taxes  which  were  comprehended  and  contemplated  by 
the  agreement  of  August  20,  1884,  were  those  fixed  by  law.  The 
taxes  in  the  present  instance  are  based  upon  the  assessment  and 
apportionment  made  by  the  state  board  of  equalization,  under  the 
provisions  of  the  constitution  and  laws  of  the  state  of  California, 
and  that  assessment  and  apportionment  were  held  to  be  valid  by 
the  superior  court  of  the  city  and  county  of  San  fSrancisco,  by  tiie 
supreme  court  of  the  state  of  California,  and  finally  by  the  supreme 
court  Of  the  United  States.  The  admission  of  the  evidence  tendinf; 
to  show  any  other  basis  or  rate  of  taxation  was,  in  effect,  a  collateral 
attack  upon  the  assessment  and  apportionment  of  the  state  board 
of  equalization,  and  also  upon  the  judgment  and  decision  of  the 
courts,  which  sustained  the  validity  of  the  assessment.  Unsuooort- 
ed  by  the  evidence  which,  we  hold,  has  been  erroneously  admitted, 
the  findings  cannot  stand.     The  nineteenth  finding  of  the  special 
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was  to  the  same  effect,  was  overruled  by  the  court  below, 
I  think,  properly  so. 

al  other  objections  are  presented  by  counsel  for  appellant  as 
validity  of  the  tax,  but,  as  we  consider  them  untenable,  it  is 
essary,  in  our  opinion,  to  protract  this  already  lengthy  ojdn- 
a  detailed  consideration  of  them.  It  follows,  from  the  views 
that  the  taxes  for  which  the  Atlantic  &  Pacific  Railroad 
ly  was  liable  to  repay  and  reimburse  the  Southern  Pacific 
d  Ck)mpany  under  its  agreement  of  August  20,  1884,  and  the 
the  state  of  California  with  reference  to  the  taxation  of  the 
railway  in  question,  as  sustained  by  the  decisions  of  the 
>reviou8ly  referred  to,  was  the  sum  of  f47,803.33,  less  any  sum 
he  Atlantic  &  Pacific  BaUroad  Company  may  have  previously 

account  of  these  taxes.     It  appears  that  it  had  paid  to  the 
'n  Pacific  Bailroad  Company  the  sum  of  $14,902.86  on  a  re- 
lent for  the  fiscal  year  1887-1888.     This  amount,  with  cer-  ZLiZ 
ms  of  interest  credited  by  the  Southern  Pacific  Bailroad  Com-  ^  'JiZw 
vould  amount  to  the  sum  of  fl7,681.82,  which  should  be  '                          ^'7 
d  from  the   amount  of  taxes  as  stated   above,  leaving  a                              ^^^ 

as  follows:     $47,803.33,  amount   of  taxes  for  fiscal  year  !3*"* 

$88;  $17,681.82,  amount  credited;  $30,121.51,  balance  due  for  ;~in 


next  and  final  question  is  whether  the  Atlantic  &  Pacific 
d  Company  should  reimburse  the  Southern  Pacific  Bailroad 
ly  for  a  just  proportion  of  the  attorney's  fees,  costs  oi  suit,  _^ 

:,  etc.,  incurred  by  the  latter  company  in  contesting  and  ««?!! 

ig  the  taxes  for  the  fiscal  year  1887-1888.  When  the  taxes  for  _.... 

r  1887-1888  were  assessed  by  the  state  board  of  equalization  "TT* 

increased  valuation  of  $16,500,000,  the  Southern  Pacific  Bail-  K,IKJ 

impany  contested  the  same.     It  was,  however,  unsuccessful  "J!J 

litigation,  and,  in  addition  to  having  to  pay  the  full  amount  "3*.s»* 

tax  imposed,  amounting,  as  stated,  to  $251,134.26,  incurred  'Jlll'J 

additional  expenditures,  such  as  accrued  penalties,  costs  of  •"■*<C 

tomey's  fees,  interest,  etc.  In  the  bill  presented  by  it  to  the 
c  &  Pacific  Bailroad  Company,  it  sought  to  charge  that  com-  i 

ith  a  certain  proportion  of  these  additional  costs.     The  pro- 
charged  was  fixed  at  19.03  per  cent,  that  being  the  per- 
!  which  the  sum  of  $47,803.33,  the  amount  of  taxes  charged  to  i 

lantic  &  Pacific  Bailroad  Company,  bore  to  the  total  tax  of  ' 

3.26,  charged  as  taxes  against  the  Southern  Pacific  Bailroad 
ay.     The  special  master  found  that  the  Atlantic  &  Pacific  j 

d  Company  was  not  called  upon  to  reimburse  the  Southern 
Bailroad  Company  for  its  expenses  incurred  in  that  behalf, 
lonnd  the  fact  to  be  that  the  "action  of  the  intervener,  the 
rn  Pacific  Bailroad  Company,  in  refusing  to  pay  said  taxes 
md  assessed  for  the  fiscal  year  of  1887,  ending  June  30,  1888, 
defending  the  said  suit  of  the  state  of  California  therefor, 
lolly  voluntary  upon  its  part,  and  was  in  no  manner  induced 
!ed  by  any  request,  consent,  or  advice  upon  the  part  of  the 
int  the  Atlantic  &  Pacific  Bailroad  Company,  represented  by 
Bazeldine,  its  general  attorney,  or  other  attorney,  oflScer,  or 
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agent  baving  authority  in  the  premises,  or  apon  the  part  <tf  tlie 
presept  or  former  receirers  herein,  or  of  any  attorney  or  represen- 
tative of  such  receivers."  The  court  below,  in  passing  upon  the 
exception  taken  to  this  finding,  sustained  the  exception,  and  held 
that  the  Atlantic  &  Pacific  Bailroad  Company  was  liable  for  a  pro- 
portionate share  of  the  penalty,  coats,  attorney's  fees,  interest,  etc., 
incident  to  the  litigation,  and  fixed  such  proportion  at  19.03  per 
cent,  as  charged  in  the  bill  presented  by  the  Southern  Pacific  Rail- 
road Company  to  the  Atlantic  &  Pacific  Bailroad  Company.  The 
learned  judge  based  this  determination  on  the  ground  that  the  evi- 
dence tended  to  show  that  Mr.  Hazeldine,  as  solicitor  for  the  At- 
lantic &  Pacific  Bailroad  Company,  had  authority  to  act  as  such 
solicitor  for  the  ccHupany  in  respect  to  the  matter  of  these  taxes, 
and  that  he,  as  such  solicitor,  consulted  with  the  legal  representativea 
of  the  Southern  Pacific  Bailroad  Company  in  connection  with  the 
very  taxes  in  qnestion,  and  acquiesced  in  and  consented  to  the 
^  contest  made  by  the  Southern  Pacific  Bailroad  Company  against  the 
'  taxes  in  question.  In  this,  we  think,  the  learned  judge  was  correct. 
Had  the  Atlantic  &  Pacific  Bailroad  Company  desired  to  avoid  the 
additional  penalty,  attorney's  fees,  interest,  and  costs  incurred  by 
a  failure  to  pay  the  taxes  when  due  and  when  contested,  it  conld 
have  offered  its  part  of  the  taxes,  and  thereby  absolved  itself  from 
any  liability  in  that  direction.  From  the  foregoing  opinion  it  fol- 
lows that  the  claim  of  the  Southern  Pacific  Bailroad  Company  for 
taxes  for  the  fiscal  year  1887-1888  should  be  allowed  and  paid  by  the 
receiver,  amounting,  after  crediting  certain  sums  previously  stated, 
to  the  balance  of  130,121.61,  and  that  that  part  of  the  claim  which 
relates  to  the  propOTtion  claimed  for  interest,  costs  of  suit,  attorney's 
fees,  etc.,  be  allowed  as  charged  in  the  bill.  The  judgment  and  de- 
cree of  the  circuit  court  will  be  affirmed. 


LIVERPOOL  &  LONDON  &  GLOBE  INS.  -00.  et  al.  r.  OLTTNIH.  HART- 
FORD FIRE  INS.  CO.  et  al.  v.  SAME.  HANOVBB  FIRE  INS.  OO.  et  aL 
V.  SAME.  AMERICAN  FIRE  INS.  CO.  et  aL  T.  SAME.  SPBINOFIELD 
FIRE  &  MARINE  INS.  CO.  et  aL  v.  SAME. 

(Circuit  Court,  N.  D.  California.   June  27,  1S98.) 

Nos.  12,557,  12,563,  12,504,  12,666,  and  12,667. 

L  Equity  Jubisdiotioit  — Mui,tiplicitt  of  Suits— Pabtibb  — Mai.TirAi»oi78irB8a. 
A  court  of  equity  will,  In  a  alng'le  suit,  take  cognizance  of  a  controversy, 
determine  the  rights  of  all  the  parties,  and  grant  the  relief  requisite  to 
meet  the  ends  of  Justice,  In  order  to  prevent  a  multiplicity  of  suits,  where 
a  number  of  parties  have  separate  and  individual  claims  and  rights  of 
action  against  the  same  party,  but  all  arise  from  some  common  cause, 
are  governed  by  the  same  legal  rule,  and  involve  similar  facts,  and  the 
whole  matter  may  be  settled  In  one  action  brought  by  all  these  uniting 
co-com  pla  Ina  nts. 

&   6AMB— INEQUITABI.B  CONDUCT  OP   COMPLAmT. 

The  Inequity  which  deprives  a  suitor  of  a  right  to  justice  In  a  court  of 
equity  is  not  general  iniquitous  conduct,  unconnected  with  the  act  of  the 
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>ndant  wblcb  the  complaining  party  states  as  his  ground  of  action, 
it  must  be  evil  practice  or  wrong  conduct  In  the  particular  matter  or 
isaction  in  respect  of  which  judicial  protection  or  redress  Is  sought. 

:— Illegal  Combinations. 

le  fact  that  a  number  of  foreign  insurance  companies  doing  business  in 
:ate  are  members  of  an  alleged  Illegal  combination  to  suppress  com- 
tion,  etc.,  will  not  prevent  them  from  maintaining  a  suit  to  enjoin  the 
e  Insurance  commissioner  from  illegally  revoking  their  certificates 
utbority  to  do  business  In  the  state,  and  canceling  tbeir  bonds.    , 

SRAL  Courts— Following  State  Decisions. 

le  federal  courts  are  bound  by  the  decision  of  the  supreme  court  of 

fornia  that  a  statute  of  that  state  is  void,  because,  in  disregard  of  an 

ress  constitutional  limitation  on  the  power  of  the  legislature,  it  at- 

pts  to  impose  a  tax  for  municipal  purposes.  • 

:ioN  Inbubancb  Compamibs— Powers  of  State  Imsurascs  Commissioner. 
le  power  of  the  insurance  commissioner  of  California  to  revoke  the 
Ificate  of  authority  under  which  a  foreign  company  Is  doing  business 

he  state  arises  only  (1)  when  such  a  company  removes  an  action  to  a  ...._ 

iral  court,  and  (2)  when  It  becomes  Insolvent    PoL  Code,  g§  695,  600.  ;.kw> 

can  cancel  its  bond  only  when  defective  in  form  or  substance,  or  when  H«** 

sureties  are  financially  Insufficient;  and  he  has  no  power  or  discretion  "ZiZJ 

[o  either  merely  on  the  ground  that  such  company  is  a  member  of  an  '^''' 

:al  combination  to  raise  Insurance  rates,  or  because  it  refuses  to  i>ay  •^I" 

X  which  It  claims  Is  lUegaL  JK*" 

! — Construction  of  Statotk.  ,--^.* 

)1.  Code   Cal.  §  595,  after  enumerating  certain  duties  of  an  Insurance  CI*I7 

mlssioner,  further  requires  him  to  "perform  all  other  duties  imposed 
Q  him  by  the  laws  ^^gulatlng  the  business  of  insurance  in  this  state, 
enforce  the  execution  of  such  laws."    Held,  that  this  does  not  enlarge 

Jurisdiction,  or  confer  on  blm  any  authority  to  perform  a  duty  not  _, 

:lfled  or  to  execute  a  purpose  not  sanctioned  by  the  law.  ■■<?!I 

.  Coogan  (Wilson  &  Wilson,  W,  S.  Goodfellow,  and  John  Gar-  CI.- 

counsel),  for  complainants.  tlHJ 

gford  &  Clunie  and  Andrew  J.  Clunie  in  pro.  per.  (George  IIJIJ 

Una  and  Eugene  F.  Bert,  of  counsel),  for  defendant.  *}".5»" 

JROW,  Circuit  Judge.     Five  bills  in  equity  have  been  filed  •  — <C 

fire  insurance  companies,  doing  business  in  the  state  of  Cali- 

,  against  Andrew  J.  Clunie,  insurance  commissioner  of  the 

}f  California,  to  restrain  him  from  doing  certain  acts  which, 

lleged,  will  cause  the  complainants  irreparable  injury.     In     , 

0.  12,557  the  complainants  are  34  foreign  corporations,  viz. 

orporated  under  the  laws  of  Great  Britain  and  Ireland,  2 

the  laws  of  the  dominion  of  Canada,  7  under  the  laws  of  the 

i  of  Germany,  2  under  the  laws  of  the  republic  of  Switzerland, 

er  the  laws  of  the  colony  of  New  Zealand,  and  1  under  the 

>f  the  kingdom  of  Sweden.     In  bill  No.  12,563  the  complain- 

,ce  6  corporations  incorporated  under  the  laws  of  the  state 

inecticut.     In  bill  No.  12,564  the  complainants  are  10  com-. 

incorporated  under  the  laws  of  the  state  of  New  York.  In 
>.  12,566  the  complainants  are  5  companies  incorporated  under 
(vs  of  the  state  of  Pennsylvania.  In  bill  No.  12,567  the  com- 
nts  are  7  companies  incorporated  under  the  laws  of  the  states 
issachusetts,   New   Jersey,  Missouri,  Minnesota,  Wisconsin, 

Island,  and  Louisiana.  The  questions  presented  for  deter- 
F.— 11 


Digitized  by  VjOOQIC 


162  88  raOBRAL  REPOBTBK. 

minatlon  in  these  sereral  bills  are  substantially  the  same,  and  will 
therefore  be  considered  together. 

The  bills  allege  that  the  complainants  are  corporations  formed 
for  the  purpose  of  insuring  against  loss  or  damage  by  fire,  ajid  are 
engaged  in  carrying  on  the  business  of  fire  insurance  in  the  state 
of  California;  that,  before  commencing  the  business,  each  of  them, 
in  accordance  with  the  law  of  the  state,  procured  from  the  insur- 
ance Commissioner  of  the  state,  then  in  office,  a  certificate  of  author- 
ity, authorizing  it  to  transact  insurance  business  in  the  state,  and 
paid  to  the  commissioner  therefor  the  sum  of  f20  for  each  certif- 
icate as  required  by  law;  that  these  certiflcates  are  still  in  force, 
and  have  not  been  canceled,  revoked,  surrendered,  or  in  any  wise 
impaired;  that  each  of  the  complainants,  at  all  the  times  men- 
tioned in  the  complaint,  was,  and  has  continued  to  be,  and  is,  fully 
solvent;  that  they  have  not  at  any  time  transferred  or  caused  to 
be  transferred  to  the  United  States  circuit  court  any  action  com- 
menced against  them,  or  any  of  them,  in  a  court  of  the  state  of 
California;  and  that  they  have  at  all  times  complied  with  the  laws 
of  the  state.  The  bills  allege,  further,  that  in  the  year  1885  the 
legislature  of  the  state  of  California  passed  an  act  entitled  "An  act 
to  require  the  payment  of  certain  premiums  to  counties,  and  cities 
and  counties,  by  flre  insurance  companies  not  organized  under  the 
laws  of  the  state  of  California,  but  doing  business  therein,  and  pro- 
viding for  the  disposition  of  such  premiuihs";  that,  by  its  terms, 
this  act  purported  to  require  the  agents  of  corporations  not  incor- 
porated under  the  laws  of  this  state,  but  carrying  on  the  business 
of  flre  insurance  therein,  to  pay  to  the  county  treasurer  of  every 
county,  or  city  and  county  in  this  state,  for  the  use  and  benefit  of 
the  firemen's  fund  of  said  county,  or  city  and  county,  on  the  first 
Monday  in  December  of  each  year,  a  sum  equal  to  1  per  cent,  upon 
the  amounts  of  all  premiums  which,  during  the'  year  or  part  of  a 
year  ending  on  the  last  preceding  Monday  of  September,  should 
have  been  received  by  such  agent  or  person,  or  any  other  person 
or  agent,  acting  during  such  period  for  such  corporation  so  engaged 
in  such  business,  or  should  have  been  agreed  to  be  paid  to  such 
corporation  or  its  agents,  for  any  insurance  effected  or  agreed  to 
be  effected  by  such  corporation  within  the  limits  of  such  county, 
or  city  and  county;  that  this  act  is  in  violation  of  the  constitution 
of  the  state  of  California,  and  is  null  and  void,  and  has  been  so  ad- 
judged by  the  supreme  court  of  the  state  of  California;  that,  not- 
withstanding the  invalidity  of  such  act,  the  defendant,  as  insurance 
commissioner,  claims  and  asserts  that  the  act  of  the  legislature  is 
valid,  and  that  all  foreign  corporations  carrying  on  the  business 
of  flre  insurance  in  this  state  are  under  obligations  to  pay  said  taxes, 
and  claims  and  asserts  that,  in  case  of  failure  so  to  do,  such  foreign 
corporations  may  and  should  be  prevented  from  carrying  on  the 
business  of  flre  insurance  in  this  state;  that  the  defendant,  as  in- 
surance commissioner,  further  claims  and  asserts  that  he  has  power 
and  authority  conferred  upon  him  by  the  laws  of  the  state,  as  such 
insurance  commissioner,  to  enforce  the  payment  by  said  foreign 
corporations  of  such  taxes,  or,  failing  in  such  payment,  to  exclude 
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orporations  frcHn  carrying  on  the  business  of  fire  insarance 
state;  that  none  of  the  complainants  have  paid  any  taxes 
centages  required  to  be  paid  bj  the  act  of  the  legislature 
be  year  1885;  tl)at  the  amount  of  such  taxes  and  percentages 
ing  unpaid,  and  which  woijld  be  due  and  payable  by  the  corn- 
its  if  the  said  act  of  the  legislature  were  valid,  is  the  sum  of 
K)  and  upward;  that  the  defendant,  as  insurance  commis- 
demanded  from  each  of  the  complainants,  in  respect  to  the 
9s  respectively  transacted  by  them,  the  payment  of  said  taxes 
i  since  the  year  1885,  and  demanded  that  such  payment  be 
or  that  each  of  the  complainants  cease  the  transaction  ot 
ace  business  in  this  state  on  or  before  the  1st  day  of  Feb- 
1898;  that  the  defendant  threatens  and  intends,  in  case  said 
be  not  paid  as  demanded,  to  revoke  the  certificates  of  au- 
'  held  by  the  complainants,  and  forbid  them  from  transacting 
siness  of  fire  insurance  in  this  state,  and  threatens  and  in- 
after  revoking  said  certificates  of  authority,  to  give  notice  to 
blic,  by  advertisements  in  newspapers,  that  said  certificates 
leen  revoked,  and  that  complainants  are  forbidden  to  trans- 
>  business  of  fire  insurance  in  this  state,  and  that  all  policies 
irance  and  contracts  made  by  them  thereafter  will  be  null 
>id;  that  complainants  have  been  transacting  the  business 
insurance  in  this  state  for  a  number  of  years;  that  each  of 
las  established  agencies  throughout  the  state  of  California 
itB  places,  and  that  each  of  them  has  expended  large  sums  of 
in  establishing  said  agencies,  and  in  advertising  their  busi- 
nd  in  providing  supplies  therefor;  that  each  of  the  complain- 
as  a  large  and  valuable  business  in  the  state  of  California, 
value  of  120,000  and  upward;  that  if  the  defendant  be  permit- 
carry  his  threats  into  execution,  and  revoke  sfiid  certificates 
iiority,  complainants,  and  each  of  them,  will  be  obstructed  in 
oduct  of  their  business,  their  customers  and  the  public  will 
erred  from  accepting  their  policies  of  insurance,  and  will 
their  property  with  other  insurance  companies,  and  that  the 
ss  of  each  of  the  complainants,  at  present  large  and  valuable, 
;  utterly  ruined  and  destroyed ;  that  if  the  defendant  be  not 
ned  by  injunction,  and  be  permitted  to  carry  his  threats  into 
ion,  multiplicity  of  snits  will  result,  in  that  each  of  the  com- 
Qts  will  be  compelled  to  commence  an  action  for  damages 
t  the  defendant,  and  in  that  the  defendant  will  commence 
}  to  recover  penalties  against  the  agents  of  each  of  the  com- 
nts  continuing  to  transact  business,  pursuant  to  the  provi- 
>f  section  596  of  the  Political  Code  of  the  state  of  California; 
le  complainants  are  without  adequate  remedy  at  law  in  the 
es;  that  the  injury  threatened  to  them  is  irreparable;  and 
le  damages  which  will  be  sustained  by  them  are  difficult  or 
lible  of  exact  ascertainment.  The  prayer  of  the  bill  in  case 
SST^is  that  it  be  adjudged  by  the  decree  of  the  court  that  the 
the  legislature  of  1885  is  null  and  void,  and  that  the  com- 
ttts  are  not  under  any  obligation  to  pay  the  taxes  or  percent- 
iierein  mentioned,  either  as  a  tax  or  as  a  condition  of  their 
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doing  the  business  of  fire  insarance  in  this  atate;  that  tlie  defend- 
ant be  enjoined  and  restrained  from  revoking  the  certificates  of  au- 
thority, or  any  of  them,  issued  to  the  complainants,  or  from  in  any 
manner  obstructing  or  interfering  with  the  complainants,  or  any  of 
them,  or  their  agents,  in  the  tranaaction  of  fire  insarance  business 
in  the  state  of  California,  and  for  a  writ  of  injunction  pendente  lite, 
restraining  the  defendant  from  doing  any  of  the  acts  mentioned  in 
the  bill  of  complaint. 

The  bill  of  complaint  in  case  No.  12,557  was  filed  January  27, 
1898,  and  on  the  same  day  an  order  was  issued  requiring  the  defend- 
ant to  show  cause,  on  February  7,  1898,  why  an  injunction  should 
not  issue  as  prayed  for  in  the  bill  of  complaint,  and  in  the  meantime 
the  defendant  was  restrained  from  doing  any  of  the  acts  or  things 
mentioned  in  the  bill  of  complaint,  and  threatened  by  him,  and 
from  revoking  any  of  the  certificates  of  authority  theretofore  issued 
by  the  insurance  commissioner  of  the  state  of  California  to  the  com- 
plainants, or  any  of  them,  and  from  interfering  with  or  obstructing 
the  comjdainants,  or  any  of  them,  or  their  agents,  in  the  transaction 
of  fire  insurance  business  in  the  state  of  California.  After  the  filing 
of  the  bill,  and  after  the  order  to  show  cause  had  been  issued  and 
served,  to  wit,  on  the  28th  day  of  January,  1898,  the  defendant  ap- 
peared before  the  judge  of  this  court  in  chambers,  and  asked  for  and 
obtained  a  modification  of  the  restraining  order,  striking  therefrom 
the  provifflon  restraining  the  defendant  from  interfering  with  or  ob- 
structing the  complainants,  or  any  of  them,  or  their  agents,  in  the 
transaction  of  fire  insurance  business  in  the  state  of  California. 

On  February  7,  1898,  the  complainants  appeared,  and  filed  a  sup- 
plemental bill  of  complaint,  in  which  it  is  alleged  that  the  modifica- 
tion of  the  restraining  order  was  obtained  at  about  the  hour  of  3 
o'clock  p.  m.  on  Friday,  the  28th  day  of  January,  1898,  and  that  at 
the  hour  of  12:30  o'clock  p.  m.  on  Saturday,  the  29th  day  of  January, 
1898,  the  defendant  made  and  filed  in  his  office  an  official  order  op 
document,  wherein  he  recited  that  it  appeared  to  him  that  the  bonds 
theretofore  given  by  the  complainants,  and  each  of  them,  were  insuffi- 
cient and  invalid,  and  that  he,  as  insurance  commissioner,  by  virtue 
of  the  powers  vested  in  him  by  the  laws  of  the  state,  did  thereby 
adjufige  and  determine  each  and  every  of  said  bonds  to  be  invalid  and 
insufficient,  and,  accordingly,  that  each  and  every  of  the  complain- 
ants and  their  agents  were  therefore  required  to  forthwith  renew 
said  bonds  by  substituting  valid  and  sufficient  bonds  duly  approved 
by  him  in  place  thereof;  that  said  order  contained  no  other  matter 
or  information  than  as  herein  stated,  save  the  names  of  the  companies 
whose  bonds  were  declared  to  be  invalid,  their  agents,  and  the  dates 
of  filing  the  same,  and  that  it  in  no  wise  indicated  wherein  or  for 
what  reasons  the  said  bonds  were  found  or  determined  to  be  invalid 
or  insufficient;  that,  upon  the  complainants  being  notified  by  the 
defendant  that  he  claimed  that  their  bonds  were  invalid  and  insuffi- 
cient, their  attorneys  called  upon  the  defendant,  and  inquired  in  what 
respect  their  bonds  were  invalid  and  insufficient;  that  the  defend- 
ant refused  to  give  any  reply  other  than  to  refer  to  the  order  which 
he  had  made;  that  inquiry  was  made  as  to  whether  it  was  claimed 


Digitized  by 


Google 


LIVERPOOL  A   LONiA>N  A  OLOBB  INS.  CO.  V.  CLONIB.  165 

by  him  that  any  of  the  sureties  upon  any  of  the  bonds  were  insolvent 
or  insu£Qcient  in  jwint  of  financial  capacity,  to  which  inqairies  the 
defendant  refused  to  make  answer  save  to  refer  to  the  order  he  had 
made;  that  the  defendant  was  requested  to  furnish  a  form  of  a  bond 
or  specify  the  terms  of  a  bond  which  would  be  satisfactory  to  him) 
with  which  request  the  defendant  refused  to  comply.  It  is  further 
alleged  that  on  the  30th  day  of  January,  1898,  the  defendant  made 
the  following  statement,  well  knowing  and  intending  that  it  would 
be  published  in  the' newspaper,  and  thus  give  widespread  circulation 
throughout  the  state: 

"I  bave  made  my  order,  and  my  future  action  depends  npon  what  the  In- 
surance companies  may  have  to  say.  Do  I  think  they  will  furnish  new 
bonds?  I  think  they  will,  but  whether  I  will  approve  them  is  another  ques- 
tion. If  the  bond  la  not  acceptable,  I  have  the  right  to  reject  it,  and  deny  to 
the  company  a  certificate  to  do  business  in  the  state.  1  shall  certainly  refuse 
the  bond  of  any  company  which  is  in  arrears  for  the  tax  provided  by  the  law 
of  1885.  They  claim,  of  course,  that  this  has  been  declared  unconstitutional 
by  the  supreme  court  Well,  I  don't  dispute  that.  I  am  aware  that  the 
supreme  court  decided  against  the  law  on  the  ground  that  It  was  an  attempt 
on  the  part  of  the  legislature  to  levy  (i  municipal  tax.  Of  course,  under  that 
ruling  It  would  be  absurd  to  undertake  the  collection  of  the  tax  by  process  of 
law:  but,  if  the  companies  don't  desire  to  comply  with  what  the  law  Intends, 
there  Is  no  reason  why  they  should  not  be  barred  from  doing  business  here." 

It  is  alleged  that  the  bonds  were  in  strict  accordance  with  the 
laws  of  the  state,  and  in  all  respects  valid  and  sufficient,  and  each 
for  the  sum  of  |2,000;  that  prior  to  making  the  order  (^  Jannai^  29, 
1898,  the  defendant  did  not  make  investigation  of  the  facts  concern- 
ing the  alleged  invalidity  or  insufficiency  of  such  bonds,  and  did  not, 
in  fact,  exercise  any  judgment  or  discretion  In  relation  thereto;  and 
that  no  fact  or  circumstance  shoveing,  or  tending  to  show,  the  in- 
validity OP  insufficiency  of  said  bonds,  or  any  of  them,  was  ascertained 
by  or  brou^t  to  the  knowledge  of  the  defendant,  or  existed  in  fact. 
Tlie  bni  contains  further  allegations  denying  the  good  faith  of  the 
defendant  in  his  statements  and  actions  respecting  the  validity  and 
sufficiency  of  the  bonds,  his  refusal  to  approve  new  bonds,  and  his 
expressed  intention  to  refuse  to  approve  any  of  the  new  bonds  pre 
pared  and  executed  by  the  complainants  unless  they  shall  first  pay 
the  taxes  attempted  to  be  imposed  by  the  act  of  1^.  The  prayer 
of  the  supplemental  bill  is  that  the  defendant  be  enjoined  and  re- 
strained fPOTtt  further  declaring  or  asserting  to  be  invalid  or  insuf- 
ficient the  complainants'  bonds,  or  any  of  them,  and  from  instituting 
or  causing  to  be  instituted,  or  from  inciting  others  to  institute,  any 
salts,  actions,  or  proceedings  against  complainants,  their  agents  or 
brokers,  or  any  of  them,  and  from  in  any  way  obstructing  or  interfer- 
ing with  complainants,  or  any  of  them,  or  their  agents,  in  the  transac- 
tion of  fire  insurance  business,  and  for  a  writ  of  injunction  pendente 
lite  restraining  the  defendant  from  doing  any  of  the  acts  mentioned 
in  the  supplemental  bill.  A  second  order  was  thereupon  issued,  re- 
quiring the  defendant  to  show  cause,  on  February  14,  1898,  why  a 
writ  of  injunction  should  not  issue  as  prayed  for  in  the  supplemental 
bill;  and,  pending  the  hearing,  the  defendant  was  restrained  from 
further  declaring  or  asserting  the  invalidity  or  insufficiency  of  com- 
plainants' bonds,  and  from  In  any  manner  obstructing  or  interfering 
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with  the  complainants,  or  any  of  them,  or  their  agents,  in  the  transac- 
tion of  fire  insurance  business. 

It  is  insisted  on  behalf  of  the  defendant  that  the  act  of  the  legis- 
lature of  1885  is  not  null  and  void,  and  is  not  in  Tiolation  of  the 
constitntion  of  the  state  of  California,  or  of  the  constitution  of  the 
United  States,  but  that  it  is  a  valid  and  subsisting  condition  precedent 
to  the  transaction  of  business  in  said  state  by  the  corporations  which 
it  affects.  The  defendant  has,  however,  in  response  to  the  order  to 
show  cause,  filed  a  voluminous  affidavit,  in  which  he  allies,  among 
other  things,  that,  as  insurance  commissioner,  he  does  not  claim  or 
assert^  and  never  has  claimed  or  asserted,  that  he  has  power  and 
authority  conferred  upon  him,  by  the  laws  of  the  state  of  California, 
to  enforce  the  payment  by  foreign  corporations  of  the  taxes  provided 
for  by  the  said  act  of  the  legislature,  or,  failing  in  such  payment, 
to  exclude  such  corporations  from  carrying  on  the  business  of  fire 
insurance  in  the  state;  that,  as  insurance  commissioner,  he  does  not 
threaten  or  intend,  and  has  never  threatened  or  intended,  in  case  said 
taxes  be  not  paid  on  or  before  the  1st  day  of  February,  1898,  to  re- 
voke the  certificates  of  authority  held  by  the  complainants,  or  to  for- 
bid them  from  transacting  the  business  of  fire  insurance  in  the  state; 
that  he  will  not  carry  any  of  the  threats  referred  to  in  the  bill  into 
execution,  nor  will  he  revoke  any  of  the  certificates  of  any  of  said 
complainants,  nor  will  he  give  public  notice  that  he  will  carry  such 
threats  into  execution  or  revoke  such  certificates,  or  any  of  them,  nor 
warn  all  or  any  persons  that  policies  of  insurance  or  other  contracts 
made  by  them  thereafter  will  be  null  and  void.  With  respect  to  the 
matters  set  forth  in  the  supplemental  bill  of  complaint,  defendant 
alleges  that  no  one  of  the  complainants  gave  a  bond  pursuant  to  the 
provisions  of  section  623  of  the  Political  Code  of  California ;  that  de- 
fendant, in  rejecting  the  bonds  offered  and  tendered  by  the  complain- 
ants, and  in  holding  them  to  be  insufficient  and  invalid,  did  so  after 
due  examination  and  investigation  into  the  matter,  and  in  the 
exercise  of  discretion  conferred  npon  him  by  law.  This  allegation 
is  repeated  in  other  forms,  but,  in  substance,  the  claim  of  the  de- 
fendant is  that,  in  declaring  the  bonds  of  the  complainants  to  be 
invalid  and  insufficient,  he  made  full  and  complete  investigation  of 
the  facts  concerning  their -invalidity  and  insufficiency,  and  did,  in 
fact,  exercise  his  official  judgment  and  discretion  in  rdation  thereto, 
and  did  ascertain  facts  and  circumstances  showing,  and  tending  to 
show,  the  invalidity  and  insufficiency  of  each  and  all  of  said  bonds, 
and  that  he  is  ready  and  willing  to  approve  of  valid  and  sufficient 
bonds  when  furnished  by  insurance  companies  authorized  to  do  busi- 
ness under  the  laws  of  the  state.  The  defendant  further  alleges  that 
the  complainants  should  not  be  heard  nor  permitted  to  prosecute 
or  maintain  these  actions  against  the  defendant,  for  the  reason  that 
the  complainants  are  now,  and  have  been  for  many  years,  transacting 
insurance  business  in  the  state  of  California  as  members  of  a  certain 
illegal  combination  and  compact  known  and  designated  by  the  name 
of  the  "Board  of  Fire  Underwriters  of  the  Pacific";  that  the  main 
purpose  of  this  organization  is  to  prevent  and  suppress  competition 
in  the  insurance  business,  to  control  the  fixing  of,  and  to  fix,  the 
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rates  of  premiums  to  be  charged  on  insurance,  to  regulate  and  pre- 
vent rebates,  to  fix  the  compensation  for  insurance  business,  to  regu- 
late premium  collections,  and  to  appoint  agencies ;  that  seyen-eighths 
of  the  insurance  companies  authorized  to  transact  business  in  this 
state  are  members  of  this  combination.  The  defendant  sets  forth 
in  full  the  constitution  of  the  Board  of  Underwriters  of  the  Pacific, 
and  claims  that  it  necessarily  results  therefrom  that  the  complain- 
ants are  engaged  in  carrying  on  business  in  an  unlawful  manner,  and 
that  the  action  of  the  complainants  against  the  defendant  is  in  fur- 
therance of  such  unlawful  interference;  and,  as  evidence  of  the  truth- 
fulness of  this  charge,  he  refers  to  a  circular  dated  February  24, 
1898,  addressed  to  the  local  fire  insurance  agents  in  this  state  by  the 
Board  of  Fire  Underwriters  of  the  Pacific,  concerning  the  action  of  the 
insurance  commissioner  in  declaring  the  bonds  of  the  complainants 
invalid,  the  proceedings  in  this  court,  and  the  fact  that  the  compa- 
nies are  conducting  business  as  usual. 

A  preliminary  objection  has  Mten  made  by  the  defendant  that  the 
bills  are  multifarious,  on  the  grounds  that,  while  it  appears  that 
the  complainants  are  all  interested  in  the  question  involved  in  the 
controversy,  their  interests  are  otherwise  severable,  distinct,  and 
independent,  and  that  they  are  therefore  not  entitled  to  unite  in  these 
several  actions.  As  this  objection  is  directed  to  matters  appearing 
on  the  face  of  the  bills,  it  should  properly  be  raised  by  demurrer. 
It  is,  however,  urged  as  a  parol  exception  to  the  legal  suflBciency  of 
the  bills  under  rule  67  of  this  court.  The  exception  cannot  be  sus- 
tained. A  court  of  equity  will,  in  a  single  suit,  take  cognizance  of 
a  controversy,  determine  the  rights  of  all  the  parties,  and  grant  the 
relief  requisite  to  meet  the  ends  of  justice  in  order  to  prevent  a  mul- 
tiplicity of  suits,  where  a  number  of  persons  have  separate  and  indi- 
vidual claims  and  rights  of  action  against  the  same  party,  but  all 
arise  from  some  common  cause,  are  governed  by  the  same  legal  rule, 
and  involve  similar  facts,  and  the  whole  matter  may  be  settled  in  one 
action  brought  by  all  these  persons  uniting  as  co-plaintiffs.  Pom. 
Eq.  Jnr.  §§  243,  245,  255,  269;  Libby  v.  Norris,  142  Mass.  246,  7  N.  E. 
919;  Osborne  v.  Railroad  Co.,  43  Fed.  824;  Railroad  Co.  v.  Gibson, 
85  Ga.  1,  11  S.  E.  442;  Sang  Lung  v.  Jackson,  85  Fed.  502,  504; 
Smyth  V.  Ames,  169  U.  S.  466, 18  Sup.  Ot.  418. 

The  case  of  Scott  v.  Donald,  165  U.  S.  107,  17  Sup.  Ct.  262,  cited 
by  the  defendant  as  sustaining  his  objection,  is,  in  my  opinion,  not 
opposed  to  this  doctrine.  It  appears  in  that  case  that  James  Donald, 
a  citizen  of  the  United  States  and  of  the  state  of  South  Carolina,  In 
his  own  behalf  and  on  behalf  of  all  other  persons  in  the  state  of  South 
Carolina  as  importers  for  their  own  use  and  consumers  of  wines,  ales, 
and  spirituous  liquors,  the  products  of  other  states  and  foreign  coun- 
tries, filed  a  bill  in  equity  against  J.  M.  Scott  et  al.,  claiming  to  act 
as  constables  of  the  state  of  South  Carolina,  and  all  other  persons 
whomsoever  claiming  to  act  as  constables,  or  as  county  sheriffs, 
municipal  policemen,  or  executive  oflBcers  or  county  sheriffs,  or  in 
any  capacity  whatsoever  under  or  by  virtue  of  a  certain  act  of  the 
legislature  of  the  state  of  South  Carolina.  The  action  was  to  re- 
strain the  defendants  from  forcibly  entering  or  attempting  to  search 
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the  dwelling  bouse  of  the  plaintiff  for  liquors  of  the  ch^ract^  men- 
tioned, and  from  hindering  and  preventing  the  plaintiff  or  anj  other 
person  from  importing,  holding  possession,  and  using  the  said  liquors 
so  imported.  A  preliminary  injunction  was  issued  as  prajed  for 
in  the  bill  of  complaint,  and  afterwards,  upon  the  pleadings  and 
agreed  statement  of  the  facts,  the  injunction  was  made  perpetual 
In  the  supreme  court  of  the  United  States,  upon  a  writ  of  error,  the 
decree  was  afiSrmed,  but  restricted  to  the  parties  named  as  plaintiffs 
and  defendants  in  the  bill.  The  objection  to  the  decree  as  to  par- 
ties not  named  as  plaintiffs  was  that  as  to  them  the  complainant  as- 
sumed to  act  in  a  representative  capacity  for  a  class  of  numerous 
persons  situated  like  himself  with  respect  to  the  matter  in  contro- 
versy. The  court  held  that  such  a  state  of  facts  was  too  conjectural 
to  furnish  a  safe  basis  upon  which  a  court  of  equity  ought  to  grant 
an  injunction,  meaning,  of  course,  an  injunction  in  favor  of  plain- 
tiffs, and  binding  upon  defendants  not  named  in  the  bill;  for  the 
court  expressly  held  that  the  compliant  was  entitled  to  an  injunc- 
tion against  those  defendants  who  had  despoiled  him  of  his  property, 
and  who  were  threatening  to  continue  to  do  so,  and  upheld  the  decree 
of  the  circuit  court  to  that  extent.  In  the  present  case  the  plain- 
tiffs do  not  act  in  a  representative  capacity,  but  all  are  parties  to  the 
several  bills,  by  a  classification  under  which  the  plaintiffs  in  each 
suit  liave  the  same  corporate  rights  and  are  under  the  same  corporate 
obligations  with  respect  to  the  business  in  which  they  are  engaged. 

In  Smyth  v.  Ames,  169  U.  S.  466, 18  Sup.  Ct.  418,  the  supreme  court 
had  before  it  three  cases  involving  the  constitutionality  of  an  act 
of  the  legislature  of  the  state  of  Nebraska,  regulating  railroads, 
classifying  freights,  fixing  reasonable  maximum  rates,  etc  There, 
as  here,  all  the  plaintiffs  were  interested  in  the  subject-matter  of 
the  controversy,  but  were  classified  in  three  suits  with  respect  to 
their  rights  under  certain  corporate  franchises.  The  opinion  of 
the  court  with  respect  to  the  question  as  to  what  community  of 
interests  will  entitle  plaintiffs  to  unite  in  one  action  to  avoid  a  mul- 
tiplicity of  suits  is  peculiarly  applicable  to  the  facts  in  the  cases 
at  bar,  and  appears  to  determine  the  question  beyond  controversy. 
The  court  says: 

"In  these  cases,  the  plaintiffs,  stockholders  In  the  corporations  named,  ask 
a  decree  enjoining  the  enforcement  of  certain  rates  for  transportation,  upon 
the  ground  that  the  statute  prescribing  them  is  repugnant  to.  the  constitution 
of  the  United  States.  Under  the  principles  which  In  the  federal  system 
distinguish  oases  In  law  from  'those  In  equity,  the  circuit  court  of  the  United 
States,  sitting  In  equity,  can  make  a  comprehensive  decree  covering  tbe 
whole  f;round  of  controversy,  and  thus  avoid  tbe  multiplicity  of  suits  that 
would  inevitably  arise  under  the  statute.  The  carrier  Is  made  liable  not  only 
to  Individual  persons  for  every  act,  matter,  or  thing  required  to  be  done,  but 
to  a  flue  of  from  $1,000  to  $5,000  for  the  first  offense,  from  $5,000  to  $10,000 
for  the  second  offense,  from  $10,000  to  $20,000  for  the  third  offense,  and  $26,- 
000  for  every  subsequent  offense.  The  transactions  along  the  line  of  any  one 
of  these  railroads,  out  of  which  causes  of  action  might  arise  under  the  stat- 
ute, are  so  numerous  and  varied  that  tbe  Interference  of  equity  conid  wtU 
be  Justified  upon  the  ground  that  a  general  decree,  according  to  Uie  prayer  of 
the  bills,  would  avoid  a  multiplicity  of  suits,  and  give  a  remedy  more  oertalB 
and  efficacious  than  could  be  given  In  any  proceeding  Instituted  ai^lnst  tbe 
company  In  a  court  of  law;  for  a  court  of  law  could  only  deal  with  each  Kp- 
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arate  transaction  InToIving  the  rates  to  be  charged  for  transportation.  The 
transactions  of  a  single  week  would  expose  any  company  questioning  the 
▼alidity  of  the  statute  to  a  vast  number  of  suits  by  shippers,  to  say  nothing 
of  the  heavy  penalties  named  In  the  statute.  Only  a  court  of  equity  is  com- 
petent to  meet  such  an  emergency,  and  determine  once  for  all,  and  without 
a  multiplicity  of  suits,  matters  that  affect  not  simply  individuals,  but  the  in- 
terests of  the  entlr*  community  as  Involved  in  the  use  of  a  public  highway, 
and  in  the  administration  of  the  afTairs  of  the  quasi  public  corporation  by 
which  such  highway  is  maintained." 

It  is  fi*rther  objected  by  the  defendant  that  the  complainants 
shoold  not  be  allowed  to  come  into  a  court  of  equity  for  relief;  and 
in  support  of  this  objection  he  invokes  the  maxim  that  he  who  comes 
into  a  court  of  equity  must  do  so  with  clean  hands.  The  inequita- 
ble conduct  charged  against  the  complainants  is  that  they  are  mem- 
bers of  an  illegal  combination  and  compact  known  and  designated 
by  the  name  of  the  "Board  of  Fire  Underwriters  of  the  Pacific"; 
that  the  main  purpose  of  this  association  is  to  prevent  and  suppress 
competition  in  the  insurance  business  in  this  state,  to  control  the 
fixing  of  premium  rates  to  be  charged  on  insurance,  to  regulate  and 
prevent  rebates,  to  fix  compensation  for  insurance,  to  regulate 
premium  collections,  and  to  appoint  agencies;  that  seven-eighths 
of  the  insurance  companies  authorized  to  transact  business  in  the 
state  are  members  of  this  confederation.  In  opposition  to  this 
charge,  the  affidavit  of  Bolla  V.  Watt,  who  is  the  general  manager 
of  the  Boyal  Insurance  Company  and  the  Queen  Insurance  Company, 
and  also  a  member  of  the  executive  committee  of  the  Board  of  Fire 
Underwriters  of  the  Pacific,  alleges  that  the  last-named  association 
is  not  an  incorporation  or  association  formed  for  business  pur- 
poses, and  is  not  conducting  any  independent  business  on  its  own 
behalf;  that  it  is  merely' the  agent  of  the  several  insurance  com- 
panies carrying  on  business  in  this  state  which  are  members  there- 
of for  the  more  convenient  transaction  of  business  between  them- 
selves; that  it  has  not  nor  does  it  attempt  to  exert  any  influence 
or  control  over  persons  or  corporations  who  are  not  members  there- 
of; that  its  purpose  is  not  to  stifle  competition,  nor  to  restrict  the 
amount  of  insurance  business  done,  but,  by  co-operation,  to  induce 
owners  of  property  to  take  greater  precautions  to  avoid  loss  and 
damage  by  fire,  and  to  adopt  inventions  and  other  means  to  that 
end,  such  inducement  being  effected  by  reducing  rates  of  premium; 
also  to  prevail  upon  the  several  municipalities  of  the  state  to  main- 
tain fire  departments,  and  adopt  means  and  inventions  of  preventing 
and  suppressing  loss  by  fire,  to  assist  the  public  authorities  to 
prosecute  and  condemn  persons  guilty  of  arson,  and  by  divers  other 
means  and  ways  to  decrease  the  amount  of  loss  by  fire,  and  to  re- 
duce the  hazards  of  the  fire  insurance  business,  and  also  to  estab- 
lish rates  of  premium  which  are  reasonable  and  uniform  and  only 
fairly  remunerative,  based  upon  the  combined  experience  of  all  the 
members  thereof;  that  a  large  number  of  insurance  companies  do- 
ing business  in  this  state  are  not  members  of  said  Board  of  Fire 
Underwriters;  that  said  insurance  companies  so  doing  business  in 
this  state,  and  which  are  not  members  of  said  association,  have 
in  fact  the  capacity  to  transact  all  the  insurance  business  in  this 
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stati)  if  the  same  were  intrusted  to  them,  and  might  do  so  with 
safety  to  themselves,  by  reinsuring  with  other  insurance  companies 
in  the  United  States,  in  which  there  are,  in  number,  175  or  there- 
about. It  will  not  be  necessary  to  enter  into  a  discussion  of  the 
facts  thus  presented  for  the  purpose  of  determining  the  legality  of 
the  Board  of  Underwriters  in  this  action,  or  to  Ascertain  how  far 
its  acts  are  open  to  just  criticism.  It  is  manifest  that,  if  such  a 
controversy  is  disclosed,  it  is  foreign  to  the  one  now  before  the 
court.  The  maxim  that  he  who  comes  into  equity  must  pome  with 
clean  hands  has  its  limitations.  It  does  not  apply  to  every  uncon- 
scientious act  or  inequitable  conduct  on  the  part  of  the  complain- 
ants. The  inequity  which  deprives  a  suitor  of  a  right  to  justice 
in  a  court  of  equity  is  not  general  iniquitous  conduct  unconnected 
with  the  act  of  the  defendant  which  the  complaining  party  states 
as  his  ground  or  cause  of  action,  but  it  must  be  evil  practice  or 
wrong  conduct  in  the  particular  matter  or  transaction  in  respect  to 
which  judicial  protection  or  redress  is  sought.  Woodward  v.  Wood- 
ward, 41  N.  J.  Eq.  224,  4  Atl.  424;  1  Pom.  Eq.  Jur.  399. 

The  declarations  of  the  defendant,  in  his  aflSdavit,  disclaiming  aU 
power  and  authority  as  insurance  commissioner  to  enforce  the  pay- 
ment of  the  taxes  provided  for  by  the  act  of  the  legislature  of  1885, 
and  the  power  to  exclude  foreign  insurance  corporations  from  the 
state  who  fail  to  pay  such  taxes,  and  his  further  disclaimer  of  any  in- 
tention to  revoke  their  certificates  of  authority  to  transact  fire  in- 
surance business  in  the  state,  would  dispose  of  that  feature  of  the 
controversy,  but  for  the  fact  that  the  defendant  insists  that  the  act 
of  1885  is  constitutional,  and  a  valid  and  subsisting  condition  'pre- 
cedent to  the  transaction  of  business  by  the  corporations  to  which  it 
relates,  and  the  fact  that  prior  to  the  commencement  of  these  suits 
he  bad  so  notified  the  34  foreign  insurance  companies  constituting 
the  complainants  in  case  No.  12,557,  officially  in  writing,  and  had 
demanded  that  they  should  forthwith  comply  with  the  terms  of  the 
law,  and  make  the  payments  therein  required,  or  that  they  should 
cease  the  transaction  of  fire  insurance  business  in  this  Btat&  This 
notice  called  the  attention  of  the  insurance  companies  to  section  593 
of  the  Political  Code  of  the  state,  providing  that  "the  insurance  com- 
missioner •  •  •  must  issue  a  certificate  of  authority  to  transact 
insurance  business  in  this  state  to  any  persons  in  a  solvent  condition, 
who  have  fully  complied  with  the  laws  of  this  state,  and  are  in  no 
wise  in  arrears  to  the  state,  or  to  any  county  or  city  of  the  state, 
for  fees,  licenses,  taxes,  or  penalties  accrued  upon  business  previouslj 
transacted  in  the  state."  The  notice  also  called  attention  to  the 
fact  that  in  the  same  section  it  was  made  the  duty  of  the  insurance 
commissioner  to  perform  "all  other  duties  imposed  upon  him.  by  the 
laws  regulating  the  business  of  insurance  in  this  state,  and  enforce 
the  execution  of  such  laws,"  and  that  in  section  596  of  the  same 
Ck>de,  it  was  provided  that  "no  person  or  company  must  transact  in- 
surance business  in  this  state  without  first  procuring  from  the  in- 
surance commissioner  a  certificate  of  authority,  as  in  this  chapter 
provided."  This  notice  was  issued  from  the  ofBce  of  the  commissioner 
on  December  31,  1897,  and  does  not  appear  to  have  been  recalled  or 
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snspended  except  in  so  far  aa  it  may  be  deemed  to  be  Inconsistent 
with  tlie  declarations  contained  in  the  defendant's  aflfldavit  on  the 
present  hearing.  Moreover,  the  defendant,  in  declaring  the  bonds  of 
all  the  complainants  InsnlBcient  and  invalid,  on  the  29th  day  of  Janu- 
ary, 1898,  without  previous  notice,  undertook  to  deprive  the  complain- 
ants of  their  authority  to  transact  business  in  this  state,  and  to 
compel  them  to  furnish  new  bonds  and  to  procure  new  certificates. 
No  reason  was  given  in  the  order  for  this  action,  and  the  charge  that 
it  was  an  arbitrary  proceeding  is  supported  by  the  fact  that  the  bonds 
which  the  defendant  declared  insufficient  and  invalid  were  made  out 
on  forms  prescribed  by  the  insurance  commissioner  of  the  state,  and 
two  of  them  had  been  previously  accepted  and  approved  by  the  defend- 
ant himself.  It  appears,  further,  that,  on  the  30th  day  of  January, 
1898,  the  defendant  made  this  declaration: 

"I  have  made  my  order,  and  my  future  action  depends  upon  what  the  In- 
saravce  companies  may  have  to  say.  Do  I  think  they  will  furnish  new  bonds? 
I  think  they  will,  bat  whether  I  will  approve  them  Is  another  question.  If 
the  bond  Is  not  acceptable,  I  have  the  right  to  reject  It,  and  deny  to  th% 
company  a  certificate  to  do  business  In  the  state.  I  shall  certainly  refuse 
the  bond  of  any  company  which  Is  in  arrears  for  the  tax  provided  by  the  law 
of  1S85.  They  claim,  of  course,  that  this  has  been  declared  nnconstltutlbnal 
by  the  supreme  court.  Well,  I  don't  dispute  that  I  am  aware  that  the  Su- 
preme court  decided  against  the  law  on  the  ground  that  it  was  an  attempt 
on  the  part  of  the  legislature  to  levy  a  municipal  tax.  Of  course,  under  that 
ruling  it  would  be  absurd  to  undertake  the  collection  of  the  tax  by  process 
of  law.  But,  if  the  companies  don't  desire  to  comply  with  what  ttie  law 
intends,  there  Is  no  reason  why  they  should  not  be  barred  from  doing  busi- 
ness here." 

It  is  manifest  from  this  statement  that  the  original  purpose  of  the 
defendant  was  to  compel  the  insurance  companies  not  incorporated 
by  or  under  the  laws  ot  this  state  to  pay  the  taxes  provided  for  in 
the  act  of  March  3, 1885;  and,  notwithstanding  the  positive  assertions 
of  the  defendant  in  his  affidavit  to  the  contrary,  it  is  not  clear  that  he 
has  entirely  abandoned  that  purpose.  There  is,  indeed,  some  ground 
for  believing  that  he  is  endeavoring  to  accomplish  indirectly  what  he 
is  not  able  to  accomplish  directly,  and  it  therefore  becomes  important 
to  determine  preliminarily  the  validity  of  the  act  of  March  3, 1885. 

The  constitution  of  the  state  of  California,  adopted  in  1879,  pro- 
vides, in  article  11,  §  12,  that: 

"The  legislature  shall  have  no  power  to  impose  taxes  upon  counties,  cities, 
towns,  or. other  public  or  municipal  corporations,  or  upon  the  inhabitants  or 
property  thereof,  for  county,  city,  town,  or  other  municipal  purposes,  but  miay, 
by  general  laws,  vest  in  the  corporate  authorities  thereof  the  power  to  assess 
and  collect  taxes  for  such  purposes." 

Pursuant  to  this  provision  of  the  constitution,  the  le^slature  es- 
tablished a  uniform  system  of  county  and  township  governments  by 
the  act  approved  March  14,  1883  (St.  1883,  p.  299),  and  provided  for 
the  organization,  incorporation,  and  government  of  municipal  corpo- 
rations by  the  act  approved  March  13,  1883  (St.  1883,  p.  93).  By 
these  acts,  the  legislature,  as  required  by  the  constitution,  vested 
in  the  county  and  municipal  corporations  of  the  state  full  power 
and  authority  to  assess  and  collect  taxes  for  county  and  municipal 
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parpoaes.  Notwithstanding  this  distributiim  ot  the  power  of  taxation 
for  local  purposes,  the  legislature,  by  the  act  of  March  3,  1885,  under- 
took to  exercise  that  power  for  the  purpose  of  raidng  a  rerenne  from 
foreign  insurance  companies  to  establish  a  firemen's  relief  fond,  to  be 
disbursed  locally.  The  first  section  of  the  act  provided  that  every 
agent  of  every  fire  insurance  corporation  or  company  not  incorporated 
under  the  laws  of  the  state  should  pay  into  the  hands  of  the  treasurer 
of  the  county,  or  city  and  county,  in  the  state,  a  sum  equal  to  1  per 
centum  upon  the  amount  of  all  premiums  which,  during  the  year, 
or  part  of  a  year,  ending  on  the  last  preceding  first  Monday  of  Sep- 
tember, shall  have  been  received  by  such  agent  or  person,  or  any  other 
person  or  agent  acting  during  such  period  for  said  corporation  or 
company  so  engaged  in  said  business,  or  which  shall  have  been  agreed 
to  be  paid  such  corporation  or  ccxnpany,  or  his  or  their  agents,  for 
any  insurance  effected,  or  agreed  to  be  taffected,  by  such  corporation 
or  company,  against  loss  or  injury  by  fire  upon  property  situate  wUhin 
the  limits  of  said  county,  or  city  and  county.  The  second  section  re- 
quired that  the  tax  provided  for  by  the  act,  when  paid  or  collected 
by  the  person  or  officer  entitled  thereto,  should  constitute  a  fund, 
to  be  known  and  designated  as  the  "Firemen's  Relief  Fund,"  of  the 
county,  or  city  and  county,  in  which  the  property  insured,  or  agreed 
to  be  insured,  is  situated.  The  third  section  provided  that  such  fund 
should  be  under  the  exclusive  control  of  the  fire  commissioners,  or 
other  governing  body  of  the  fire  department  or  fire  departments  of 
such  county,  or  city  and  county,  under  such  regulations  as  the  board 
of  supervisors  thereof  might  prescribe.  The  other  sections  of  the 
act  provided  for  the  disposition  of  the  fund  thus  raised,  authorizing 
them  to  be  disbursed  by  officers  and  to  members  of  the  fire  depart- 
ment of  the  city,  or  the  city  and  county,  to  whose  treasurer  they  were 
required  to  be  paid.    St.  Cal.  1885,  p.  13. 

In  1886  the  city  and  county  of  San  Francisco  brought  suit  in  the 
superior  court  of  the  city  and  county  of  San  Francisco  to  recover 
from  the  Liverpool  &  London  &  Globe  Insurance  Company  the  sum 
of  1441.36,  alleged  to  be  due  under  the  provisions  of  this  act  The 
defendant  demurred  to  the  complaint,  on  the  ground  that  the  act  was 
unconstitutional  and  void.  The  demurrer  was  overruled,  and  a  judg- 
ment entered  in  favor  of  the  plaintiff.  On  appeal  to  the  supreme 
court  of  the  state,  the  judgment  was  reversed,  the  court  holding  tiiat 
the  act  attempted  to  impose  a  charge  for  the  purpose  of  revenue,  and 
was  a  tax  imposed  by  the  legislature  of  the  state  for  municipal  pur- 
poses, and  therefore  unconstitutional  and  void,  and  that,  as  a  con- 
dition upon  which  foreign  corporations  might  be  permitted  to  do 
business  in  the  state,  it  was  void,  for  the  reason  that  the  legislature 
could  not  «ercise  a  power  clearly  denied  to  it  by  the  constitation 
of  the  state.  San  Francisco  v.  Liverpool  ft  L.  ft  G.  Ins.  Co.,  74  CaL 
118,  15  Pac.  380.  This  decision  certainly  disposes  of  the  contention 
that  the  terms  of  the  act  may  be  enforced  as  a  condition,  if  not  as  a 
tax;  and,  as  it  is  a  construction  placed  by  the  highest  court  of  the 
state  upon  its  own  constitution  and  statute,  it  is  binding  upon  this 
court,  and  must  be  fbllowed.  Forsyth  ▼.  Hammond,  166  U.  S.  506, 
518,  17  Sup.  Ct  665. 
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In  Norton  v.  Shelby  Co.,  118  U.  S.  425,  6  Snp.  Ct.  1121,  certain  per- 
sons who  nndertook  to  act  as  county  commissioners  were  adjudged 
to  be  usurpers  as  against  others  who  were  lawful  officers;  and  it 
was  held  by  the  supreme  court  that,  as  the  act  of  the  l^slature 
which  created  the  board  of  commissioners  was  nnconstitational,  there 
were  no  de  facto  ofQcers,  and  therefore  no  de  jure  ofBcers;  and,  an- 
swering the  argument  that  a  legislative  act,  though  unconstitutional, 
might  in  terms  create  an  office,  and  that  nothing  further  than  its 
apparent  existence  was  necessary  to  give  validity  to  the  acts  of  the 
assumed  incumbent,  Mr.  Justice  Field,  speaking  for  the  court,  said : 

"An  uDconstitutloiuil  act  Is  not  a  law.  It  confers  no  rigbta.  It  imposes  no 
duties.  It  affords  no  protection.  It  creates  no  office.  It  is,  In  legal  contem- 
plation, as  inoperative  as  tliough  it  had  never  been  passed." 

Bat,  as  the  defendant  does  not  now  claim  that  he  can  enforce  this 
law  against  the  complainants,  this  feature,  of  the  case  may  be  dis- 
missed without  further  comment,  except  to  say  that  the  defendant's 
action,  on  January  29, 1898,  in  declaring  that  the  complainants'  bonds 
were  insufficient  and  invalid,  cannot  be  justified  for  the  reasons  given 
by  him  in  ttis  statement  of  January  30, 1898.  He  then  declared  that 
he  would  certainly  refuse  the  bond  of  any  company  that  was  in  ar- 
rears for  the  tax  provided  by  the  act  of  1885.  This  declaration  was, 
in  effect,  a  notice  that  the  bonds  of  the  88  insurance  companies,  wliich 
he  had  adjudged  insufficient  and  invalid  on  the  ■29th  day  of  January, 
1898,  had  been  so  adjudged  by  reason  of  such  arrearage. 

We  come  now  to  the  consideration  of  the  defendant's  action  in 
declaring  the  bonds  in  question  insufficient  and  invalid,  aside  from 
the  reasons  given  by  him  for  such  action  on  January  30,  1898.  It  is 
contended,  on  behalf  of  the  defendant,  that  the  complainants  were  not 
entitled  to  know  his  reasons;  that  he  was  exercising  quasi  judicial 
powers  in  passing  upon  the  sufficiency  and  validity  of  thedr  bonds; 
and  that  his  action  in  that  respect  cannot  be  reviewed  by  the  court 
in  this  proceeding. 

Section  596  of  the  Political  Code  of  California  provides  that: 

"Tbe  insurance  commissioner'  must  receive  all  bonds  and  secnrltles  of  per- 
sons engaged  In  the  transaction  of  insurance  business  in  this  state,  and  file 
and  safely  keep  the  same  in  his  office,  or  deposit  them  as  provided  in  this 
article.  He  must  examine  and  inspect  the  financial  condition  of  all  persons 
engaged,  or  who  desire  to  engage,  in  the  business  of  Insurance:  issue  a 
certificate  of  authority  to  transact  Insurance  business  in  this  state  to  any 
persons  In  a  solvent  condition,  who  have  folly  complied  with  the  laws  of  this 
Rtate,  and  are  in  no  wise  in  arrears  to  the  state,  or  to  any  county  or  city  of 
the  state,  for  fees,  licenses,  taxes,  or  penalties  accrued  upon  business  previ- 
ously transacted  In  the  state;  determine  the  sufficiency  and  validity  of  all 
tionds  and  other  securities  required  to  be  given  by  persons  engaged,  or  to  be 
engaged,  In  insurance  business,  and  cause  the  same  to  be  renewed  in  case 
of  tbe  Insufficiency  or  Invalidity  thereof.    *    *    *" 

Section  623  of  the  same  Code  provides  that: 

"^Fbe  commissioner  must  require  every  company,  association,  or  Individual, 
not  Incorporated  under  the  lavre  of  this  state,  and  proposing  to  transact  In- 
surance business  by  agent  or  agents  In  this  state,  before  commencing  such 
business  to  file  in  his  office  a  bond,  to  be  signed  by  the  person  or  firm,  officer 
or  agent,  as  principal,  with  two  sureties,  to  be  approved  by  the  commissioner, 
in  the  penal  sum  of  two  thousand  dollars  for  each  insurance  company,  asso- 
eiatton,  flnn,  or  Individual  for  whose  accoont  It  Is  proposed  t«  coUdct  preul- 
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umB  of  iDBurance  In  this  state,  the  conditions  of  such  bonds  to  be  as  follows: 
(1)  That  the  person  or  firm,  agent  or  officer,  named  therein,  acting  on  behalf 
of  the  company,  association,  firm  or  Individual  named  therein,  will  pay  to  the 
treasurer  of  the  county,  or  city  and  county,  In  which  the  principal  office  of 
the  agency  is  located,  such  sum  per  quarter,  quarterly  In  advance,  for  a 
license  to  transact  an  Insurance  business,  or  such  other  license  as  may  be 
imposed  by  law,  so  long  as  the  agency  remains  in  the  hands  of  the  person  or 
firm',  officer  or  agent,  named  as  principal  in  the  bond.  (2)  That  the  person 
or  firm,  officer  or  agent,  wlU  pay  to  the  state  all  stamps  or  other  duties  on 
the  gross  amounts  insured  by  them,  in  the  manner  and  at  the  time  prescribed 
by  law,  inclusive  of  renewals  on  existing  policies.  (3)  Tliat  the  person,  firm, 
agent,  or  corporation  named  therein  will  conform  to  all  the  provisions  of  the 
revenue  and  other  laws  made  to  govern  them." 

It  is  alleged  in  the  bill  of  complaint  that  the  bonds  of  the  com- 
plainants, which  the  defendant  adjudged  to  be  insnfScient  and  in- 
valid, were  each  of  them  given  pursuant  to  the  provisions  of  this 
section  of  the  Political  Code;  that  no  previous  notice  was  given 
to  the  complainants  of  the  alleged  insulBciency  or  invalidity  of 
said  bonds,  op  any  of  them,  nor  was  any  opportunity  given  to  the 
complainants,  or  any  of  them,  to  renew  said  bonds,  or  any  of  them; 
that  the  bonds  were  in  fact  according  to  the  form  which  had  been 
provided  for  many  years  last  past  by  successive  insurance  commis- 
sioners of  this  state,  and  were  in  form  and  substance  such  as  had 
been  accepted  and  approved  by  the  defendant  himself  since  he  had 
been  insurance  commissioner.  A  copy  of  the  form  of  the  bond 
furnished  by  each  of  the  complainants  is  attached  to  the  bills  of 
complaint,  from  which  it  appears  that  the  terms  and  conditions  of 
the  bonds  are  strictly  in  accordance  with  the  requirements  of  the 
statute.  It  appears,  further,  that  the  defendant  was  appointed 
insurance  commissioner  March  3,  1897,  and  again  on  May  18,  1897. 
He  qualified  on  May  19, 1897,  under  the  last  appointment;  and  from 
the  last  date,  if  not  before,  he  discharged  the  duties  of  insurance 
commissioner.  From  May  19,  1897,  to  January  29,  1898,  without 
any  objection  whatever,  he  treated  complainants'  bonds  as  valid  and 
subsisting  obligations,  securing  the  state  against  any  default  on 
account  of  taxes,  and  entitling  the  complainants  to  transact  insnr- 
ance  business  in  this  state.  But,  assuming  that  after  investiga- 
tion the  defendant  did  discover  that  the  securities  of  these  bonds 
were  not  sufQcient,  or  that  the  conditions  of  the  bonds  were  not  in 
accordance  with  the  statute,  was  it  not  his  duty,  as  an  oflScer  of 
the  state,  charged  with  the  administration  of  the  laws  regnlating 
the  business  of  insurance,  to  notify  the  complainants  of  the  defect, 
and  require  that  the  law  should  be  observed?  He  was  authorized 
to  cause  a  renewal  of  insufficient  and  invalid  bonds;  but  how  could 
the  complainants  furnish  sufficient  and  valid  bonds  by  renewal  nn- 
less  they  were  advised  in  what  particula,r  they  were'^  defective? 
The  practical  difficulties  arising  out  of  a  refusal  to  give  such  a  no- 
tice is  well  illustrated  by  the  proceedings  which  took  place  before 
the  commissioner  after  he  made  his  order  of  January  29,  1898,  de- 
claring the  bonds  insufficient  and  invalid.  He  was  asked  by  the 
complainants  in  what  respect  the  bonds  were  insufficient  and  in- 
valid, and  he  refused  to  reply  other  than  to  refer  to  the  order  he 
had  made.     He  was  asked  if  the  bonds  were  defective  in  form,  or 
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whether  he  claimed  the  sureties  were  insolvent  or  insofiScient  in 
point  of  financial  ability.  He  was  also  asked  to  furnish  the  form 
of  a  bond,  or  specify  the  terms  of  a  bond  that  would  be  satisfac- 
tory, but  to  all  these  inquiries  he  gave  no  further  information  than' 
to  refer  to  the  terms  of  his  order.  It  appears,  however,  that  the 
defendant  did,  as  insurance  commissioner,  on  the  Ist  day  of  Feb- 
ruary, 1898,  accept  from  the  Continental  Insurance  Company  of 
New  York  a  bond  in  the  identical  form  of  the  bonds  adjudged  to 
be  insufficient  and  invalid  on  January  29,  189S;  and  on  tiie  2d  day 
of  February,  1898,  he  accepted  the  American  Surety  Company  of 
New  York  as  a  surety  on  the  bond  of  the  United  States  Fidelity  & 
Onarantee  Company  of  Baltimore.  The  complainants,  acting  upon 
the  supposition  that  bonds  in  the  form  and  with  the  surety  of  the 
bonds  which  the  commissioner  had  accepted  would  also  be  accepted 
from  them,  prepared  renewal  bonds  in  such  form  and  with  such 
surety,  and  on  February  3,  1898,  deposited  them  with  the  defendant, 
as  insurance  commissioner.  On  the  7th  day  of  February,  1898,  the 
defendant  made  an  order  adjudging  and  determining  that  each  and 
every  one  of  these  renewal  bonds  was  invalid  and  insufficient,  and 
declined  to  approve  or  file  the  same.  The  order  is  preceded  with 
a  written  opinion,  in  which  the  commissioner  states  his  objections 
to  these  renewal  bonds.  These  objections  are,  in  substance,  as  fol- 
lows: 

(1)  It  is  objected  that  each  of  the  companies  executing  the  bonds 
is  a  member  of  the  organization  or  association  known  as  the  "Board 
of  Underwriters  of  the  Pacific";  that  the  purpose  and  effect  of  this 
association  is  to  create  a  monopoly  of  the  fire  insurance  business 
in  this  state,  which,  in  the  opinion  of  the  commissioner,  is  anlaw- 
fol,  and  against  pnblic  policy  and  the  interests  of  the  state;  and 
that  no  foreign  corporation  can  come  into  the  state,  and  enter  into 
snch  an  agreement,  become  a  member  of  such  association,  and  law- 
fully continue  to  transact  business  in  this  state. 

(2)  It  is  objected,  against  the  bonds  of  the  34  foreign  insurance 
companies,  that  the  whole  of  the  capital  stock  of  snch  companies 
had  not  been  paid  up. 

Section  15  of  article  12  of  the  constitution  of  this  state  provides 
that: 

"No  corporation  organized  outside  the  limits  of  this  state  shall  be  allowed 
to  transact  business  within  this  state  on  more  favorable  conditions  than  are 
prescribed  by  law  to  similar  corporations  organized  under  the  laws  of  this 
state." 

And  section  424  of  the  Civil  Code  of  the  state  provides  that: 

"The  entire  capital  stock  of  every  fire  or  marine  Insurance  corporation  must 
be  paid  up  in  casta  within  twelve  months  from  the  filing  of  the  articles  of 
Incoriwration,  and  no  policy  of  insurance  must  be  issued  or  risk  taken  until 
twenty-five  per  cent,  of  the  whole  capital  stock  is  paid  up." 

The  commissioner  holds,  under  these  constitutional  and  statu- 
tory provisions,  that  no  foreign  corporation  organized  for  more  than 
one  year  is  entitled  to  transact  business  in  this  state  unless  its  en 
tire  subscribed  capital  stock  has  been  paid  up. 

(3)  It  is  objected  that  the  consent  of  the  stockholders  of  the  for- 


Digitized  by 


Google 


176  8S  FEDERAL  REPORTER. 

eign  corporations  had  not  been  obtained  for  their  individaal  and 
personal  liability  for  the  debts  and  liabilities  of  the  corporations, 
as'proTided  in  section  322  of  the  Civil  Ck>de  of  the  state.  That  sec- 
tion provides: 

"Each  stockholder  of  a  corporation  Is  Individually  and  personally  liable  tor 
such  proportion  of  Its  debts  and  liabilities  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of 
the  corporation,  and  for  a  like  proportion  only  of  each  debt  or  claim  against 
tt;e  corporation.  •  •  •  The  liability  of  each  stocldiolder  of  a  corporation 
formed  under  the  laws  of  any  other  state  or  territory  of  the  United  States, 
or  of  any  foreign  country,  and  doing  business  within  this  state,  shall  be  Ue 
same  as  the  liability  of  a  stockholder  of  a  corporation  created  under  the  con- 
stitution and  laws  of  this  state." 

(4)  It  is  objected  that  complainants  do  not  maintain  an  office  or 
place  in  this  state  for  the  transaction  of  their  business,  where  trans- 
fers of  stock  can  be  made,  and  in  which  shall  be  kept  (for  inspec- 
tion by  every  person  having  an  interest  therein,  and  legislative  com- 
mittees), books  in  which  shall  be  recorded  the  amount  of  capital 
stock  subscribed,  and  by  whom,  the  names  of  the  owners  of  the 
stock,  and  the  amounts  owned  by  them  respectively,  the  amonnts  of 
stock  paid  in,  and  by  whom,  the  transfers  of  stock,  the  amount  of 
their  assets  and  liabilities,  and  the  names  and  places  of  their  offi- 
cers, as  provided  in  section  14,  art.  12,  of  the  constitution  of  the 
state.     That  section  provides: 

"Every  corporation  other  than  religions,  educational,  or  benevolent  organ- 
ized or  doing  business  In  this  state,  shall  have  and  maintain  an  oflSce  or  place 
In  this  state  for  the  transaction  of  Its  business,  where  transfers  of  stock  shaD 
be  made,  and  In  which  shall  be  kept,  for  Inspection  by  every  person  having  an 
Interest  therein,  and  legislative  committees,  books  In  which  shall  be  recorded 
the  amount  of  capital  stock  subscribed,  and  by  whom;  the  names  of  the 
owners  of  Its  stock,  and  the  amounts  owned  by'  them  respectively;  the  amonnt 
of  stock  paid  In,  and  by  whom;  the  transfers  of  stock;  the  amount  of  its 
assets  and  liabilities,  and  the  names  and  place  of  residence  of  its  officers." 

(5)  It  is  alleged:  That  in  certain  states  of  the  Union  the  certif- 
icates of  anthority  or  license  to  transact  insurance  business  in  such 
states  are  of  annual  duration.  That  section  622  of  the  Political 
Code  of  California  provides  that: 

"When  by  the  laws  of  any  other  state  or  conntry,  any  taxes,  fines,  penalties, 
licenses,  fees,  deposits  of  money,  or  of  securities,  or  other  obligations,  or  pro- 
hibitions, are  imposed  on  insurance  companies  of  this  state,  doing  business 
in  such  other  state  or  country,  or  upon  their  agents  therein,  in  excess  of  such 
taxes,  flnes,  penalties,  licenses,  fees,  deposits  of  securltiesi  or  other  obligations 
or  prohibitions,  imposed  upon  Insurance  companies  of 'such  other  state  or  coun- 
try, so  long  as  such  laws  continue  in  force,  the  same  obligations  and  prohibi- 
tions of  whatsoever  kind  must  be  Imposed  upon  Insnrance  companies  of  sacb 
other  state  or  cotmtry  doing  business  In  this  state.    *    *    *" 

— ^That  the  effect  of  this  retaliatory  law  upon  the  insnrance  com- 
panies, from  such  states  as  provide  for  an  annual  certificate,  is  to 
limit  the  certificate  of  authority  issued  to  them  under  the  law  of 
the  state  to  one  year.  It  is  accordingly  objected  that  all  such  com- 
panies who  have  not  procured  renewed  certificates  within  one  yeai 
are  transacting  business  in  this  state  contrary  to  law. 
The  commissioner  concludes  his  opinion  with  the  statement  that: 
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"There  are  many  otber  objections,  founded  upon  the  laws  of  this  state, 
which  I  believe  to  be  sufficient  to  justify  me  In  withholding  approval  from 
these  bonds,  and  In  denying  the  applications  to  file  same.  I  have  carefully 
examined  the  said  bonds,  and  the  manner  of  their  execution,  and,  with  the 
exception  of  those  furnished  by  the  Home  of  New  York  and  Phoenix  of  Hart- , 
ford,  I  believe  them  to  be  Insufficient  in  form  and  substance;  and  as  to  the 
two  excepted,  while  not  open  to  all  the  objections  to  which  the  others  are  sub- 
ject, I  am  not  satisfied  as  to  their  execution." 

The  commissioner  thereupon  adjndged  and  determined  that  each 
and  every  of  said  bonds  was  "invalid  and  insufficient." 

We  have  in  these  objections  the  opinion  of  the  commissioner  con- 
cerning the  renewal  bonds,  but  he  sajs  nothing  whatever  about  the 
original  bonds,  the  sufficiency  and  validity  of  which  are  the  essential 
qnestions  involved  in  this  controversy.  It  was  assumed,  however, 
upon  the  argument,  that  the  objections  of  the  commissioner  to  the 
renewal  bonds  were  also  applicable  to  the  original  bonds,  and  they 
will  be  so  considered. 

With  respect  to  the  first  objection,  it  ia  sufficient  to  repeat  what 
has  been  said  before, — that  the  question  raised  is  immaterial.  It  is 
a  fact,  however,  that  the  question  whether  the  Board  of  Fire  Under- 
writers of  the  Pacific  is  an  unlawful  association  or  its  purpose  ille- 
gal was  before  this  court  in  Continental  Ins.  Co.  v.  Board  of  Fire 
Underwriters  of  the  Pacific,  67  Fed.  310.  The  sabject  wa«  there 
discussed  by  Judge  McKenna  (now  Mr.  Justice  McKenna  of  the 
supreme  court)  with  great  care,  and  the  authorities  relating  to  nn- 
lawful  combinations  elaborately  reviewed.  The  learned  judge  ar- 
rived at  the  conclusion  that  the  association  was  lawful  and  its  pur- 
pose legal. 

With  respect  to  the  other  objections,  it  will  not  be  necessary  in 
these  proceedings  to  ascertain  to  what  extent  the  complainants  in 
the  troiisaction  of  insurance  business  in  this  state  are  subject  to  the 
constitutional  and  statutory  provisions  upon  which  the  objections  are 
based.  The  scope  of  the  commissioner's  power  to  declare  bonds  in- 
sufficient and  invalid  must  be  determined  on  other  grounds. 

It  will  be  observed  that  no  objection  is  made  by  the  defendant  to 
the  sufficiency  of  the  sureties  on  any  of  these  bonds,  and,  with  the 
exception  of  the  general  objection  that  the  commissioner  believes  the 
bonds  "to  be  insufficient  in  form  and  substance,"  no  objection  is  made 
to  their  fonn.  He  points  out  no  defect  in  the  terms  of  any  of  the 
bonds,  and  does  not  claim  that  any  of  the  conditions  required  by  the 
statute  have  been  omitted  therefrom.  The  objections  he  has  made, 
and  which  appear  to  have  been  prepared  with  some  degree  of  care, 
are  directed  to  matters  that  in  no  way  affected  the  sufficiency  or 
validity  of  the  bonds  under  which  the  complainants  were  transacting 
insurance  business  in  this  state  on  the  29th  day  of  January,  1898. 
The  cl&im  made  on  behalf  of  the  defendant,  that  the  statute  clothes 
the  insurance  commissioner  with  a  discretionary  power  in  deter- 
mining the  sufficiency  and  validity  of  the  bonds  furnished  by  insur- 
ance companies,  and  that,  in  the  exercise  of  this  discretion,  his  acts 
i-annot  be  reviewed  by  the  courts,  is  not  controverted  by  the  com- 
pl.-iinnnts.     They  admit  that  if  the  solvency  of  the  sureties  to  these 
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bonds  was  disputed,  and  the  commissioner  shonld  in  good  faith  insti- 
tute an  inquiry  to  determine  that  fact,  and,  upon  the  evidence,  should 
adjudge  that  the  bonds  were  not  sufficient  in  point  of  financial  abil- 
ity  to  secure  the  state  in  the  full  principal  sum  of  the  bond,  the 
judgment  of  the  commissioner  would  be  final,  and  not  subject  to 
review  by  the  courts.  It  may  be  admitted,  further,  that,  if  the  con- 
ditions of  these  bonds  were  such  that  they  did  not  conform  to  the 
requirements  of  the  statute,  the  judgment  of  the  commissioner  acting 
in  good  faith  upon  the  question  of  their  validity  would  be  final,  and 
not  subject  to  review  by  the  courts.  But  here  we  have  the  question 
whether  the  commissioner  has  the  power  to  adjudge  that  the  bonds 
of  the  insurance  companies  are  insu£Qcient  and  invalid  for  other  and 
different  reasons,  and  because,  in  his  opinion,  the  companies  have 
associated  themselves  together  in  an  unlawful  combination,  ac  have 
not  complied  with  some  law  of  the  state.  These  bonds  contain  the 
condition  that  the  insurance  company  will  "conform  to  all  the  pro- 
visions of  the  revenue  and  other  laws  made  to  govern  them."  Is 
it  possible  that  upon  the  breach  of  this  condition,  and  for  that  reason, 
the  commissioner  has  the  power  to  declare  these  bonds  invalid? 
Manifestly  not.  The  validity  of  the  bond  is  the  security  which  the 
state  has  for  the  enforcement  of  the  law.  Bat  it  may  be  said  that  the 
action  of  the  commissioner  had  reference  to  the  future,  and  not  to  the 
past;  that,  having  discovered  that  the  insurance  companies  were  not 
complying  with  the  law,  he  proposed  to  terminate  their  disobedience  by 
canceling  their  bonds,  and,  by  refusing  to  approve  and  file  renewal 
bonds,  compel  them  to  leave  the  state.  This  is,  in  effect,  exercising  the 
power  of  revoking  their  certificates  of  authority  to  transact  business  in 
this  state.  If  the  commissioner  has  this  power  under  such  conditions, 
it  must  be  found  in  the  law  in  plain  and  explicit  terms.  It  ought 
not  to  be  matter  of  inference  or  the  subject  of  mere  conjecture.  It 
should  be  positive  and  distinct,  and  in  accordance  with  the  manifest 
intent  and  purpose  of  the  legislature.  The  commissioner  has  the 
power  to  revoke  certificates  of  authority  under  which  insurance  com- 
panies are  entitled  to  transact  business  in  this  state.  This  power  is 
clearly  and  distinctly  given  in  the  statute,  but  the  conditions  under 
which  it  may  be  exercised  are  also  clearly  stated.  By  section  595  of 
the  Political  Code  of  California  it  is  provided  that  the  commissioner 
may  revoke  the  certificate  of  any  foreign  corporation  or  company 
authorizing  it  to  do  business  in  this  state  whenever  "such  corporation 
or  company  shall  transfer  or  cause  to  be  transferred  an  action  to  the 
United  States  circuit  court."  By  section  600  of  the  same  Code  it  is 
provided  that,  "whenever  the  commissioner  ascertains  that  any  per- 
son engaged  in  the  insurance  business  is  insolvent  within  the  mean- 
ing of  this  chapter,  he  must  revoke  the  certificate  granted,  and  send 
by  mail  to  such  person,  addressed  to  him  at  his  principal  place  of 
business,  or  deliver  to  him  personally,  notice  of  such  revocation,"  etc. 
These  are  the  only  conditions  under  which  the  commissioner  is  au- 
thorized by  the  laws  of  the  state  to  revoke  a  certificate,  and,  by  a 
well-known  rule  of  interpretation,  the  authority  cannot  be  extended 
to  other  conditions  or  circumstances  not  mentioned  in  the  statute. 
Suth.  St.  Const.  Law,  §  392. 
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We  find,  then,  that,  while  the  power  of  the  commissioner  in  deal- 
ing with  the  bonds  of  the  insurance  companies  and  with  the  certifi- 
cate of  anthority  granted  them  to  transact  business  in  the  state  is 
clearly  defined,  it  is,  nevertheless,  limited  in  its  scope,  and  does  not 
include  the  authority  to  declare  complainants'  bonds  insufQcient 
and  invalid  for  any  of  the  reasons  disclosed  in  the  defendant's  afBda- 
vit.  How,  then,  can  it  be  said  that  he  was  acting  within  his  juris- 
diction in  the  exercise  of  a  legal  discretion?  It  is  true  that  in  section 
395  of  the  Political  C!ode,  after  ^amerating  certain  duties  of  the  com- 
missioner, he  is  required  to  "perform  all  other  duties  imposed  upon 
him  by  the  laws  r^ulating  the  business  of  insurance  in  this  state, 
and  enforce  the  execution  of  such  laws."  But  this  provision  certainly 
does  not  enlarge  his  jurisdiction,  or  confer  upon  him  any  power  or 
aathority  to  perform  a  duty  not  specified,  or  to  execute  a  purpose 
not  sanctioned  by  the  law.  U.  a  v.  Doherty,  27  Fed.  730,  733;  U. 
S.  V.  Kirby,  7  Wall.  482,  486.  "Notwithstanding  the  words  of  the 
commission  give  authority  to  the  commissioners  to  do  according  to 
their  discretion,  yet  their  proceedings  ought  to  be  limited  and  bound 
with  the  rule  of  reason  and  law."     Rooke's  Case,  5  Coke,  99. 

The  duty  the  commisirioner  is  required  to  perform  in  enforcing  the 
execution  of  the  laws  against  domestic  insurance  companies  is  clearly 
pointed  out  in  section  601  of  the  Political  Code,  where  it  is  provided: 

"In  case  any  person,  npon  tbe  teqaisitlon  of  tbe  commlSBloner,  fafls  to  make 
np  the  deficiency  of  tbe  capital  In  accordance  witli  tbe  requirements  of  this 
cbapter,  or  to  comply  in  all  respects  with  the  laws  of  this  state,  the  com- 
missioner must  communicate  tbe  fact  to  the  attorney-general,  who  must, 
■B-Ithln  twenty  days  after  receiving  such  commnuicatlon,  commence  an  action 
In  the  name  of  the  people  of  this  state  In  tbe  superior  court  of  tbe  county 
where  the  person  in  question  Is  located  or  has  his  principal  office,  against  such 
person,  and  apply  for  an  order  requiring  cause  to  be  shown  why  tbe  business 
sbonld  not  be  closed,"  etc. 

If  the  only  purpose  of  this  section  is  to  close  up  the  business  of  the 
delinquent  corporation,  and  not  to  distribute  its  effects  to  the  stock- 
holders and  creditors,  as  determined  in  State  Inv.  &  Ins.  Co.  v.  Su- 
perior Court  of  City  and  County  of  San  Francisco>  101  OaL  136, 146, 
35  Pac.  549,  it  is.  not  perceived  why  the  section  is  not  applicable  to 
all  insurance  companies  alike,  whether  foreign  or  domestic.  If  a 
foreign  corporation  fails  to  comply  with  the  laws  of  the  state,  is  there 
any  reason  why  that  fact  should  not  be  determined  by  the  court  npon 
the  suit  of  the  attorney  general,  as  in  the  case  of  a  domestic  corpora- 
tion, when  the  remedy  for  the  delinquency  is  to  compel  the  corpora- 
tion to  cease  doing  business  in  the  state?  There  is  certainly  no 
reason  in  the  general  administration  of  the  law,  and  none  has  been 
disclosed  in  any  of  the  facts  of  the  present  case. 

The  <>onclu8ion  to  be  drawn  from  these  various  provisions  of  the 
statute  is  that  the  duties  of  the  insurance  commissioner  have  been 
carefully  prescribed  and  regulated.  If  a  foreign  insurance  corpora- 
tion removes  an  action  from  the  state  court  to  the  United  States  court, 
or  becomes  insolvent,  the  conunissioner  is  required  to  revoke  its 
certificate  of  authority  to  transact  business  in  the  state.  If  the 
bond  of  such  a  corporation  is  discovered  to  be  invalid  by  reason  of 
tbe  conditions  being  defective  in  form  or  substance,  or  if  it  be  found 
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that  the  sureties  are  insalBcient,  in  a  financial  point  of  view,  to 
secure  to  the  state  the  penal  snm  of  the  bond,  then  it  is  the  duty  of 
the  commissioner  to  cause  the  bond  to  be  renewed.  If  the  comiuis- 
sioner  discovers  that  such  a  corporation  had  failed  to  complj  with, 
the  laws  of  the  state  in  any  respect,  and  no  specific  method  of  pro- 
cedure has  been  prescribed  by  the  statute,  then  the  commissioner  is 
required  to  communicate  the  fact  to  the  attorney  general  of  the 
state,  who  may  proceed  on  the  bond,  or  take  such  other  action  as 
may  be  appropriate  under  the  circumstances.  Wliat  can  be  more 
clear  than  the  fact  that  it  is  not  necessary  to  enlarge  the  cranmiB- 
sioner's  powers  in  one  direction  to  secure  an  enforcement  of  the  law 
in  another? 

In  Com.  V.  City  of  Philadelphia  (Pa.  Sup.)  35  Atl.  195,  a  contract 
had  been  made  by  the  board  of  education  of  the  dty  of  Philadelphia 
for  a  matter  within  their  department,  and  they  had  issaed  a  warrant 
for  payment  of  the  claim  thereunder,  and  an  sJternatiTe  writ  of  man- 
damus bad  issued  to  compel  the  city  comptroller  to  sign  a  warrant 
for  the  payment  of  the  claim.  The  comptroller  answered  that  it  did 
not  appear  that  the  contract  was  made  in  accordance  with  an  act 
governing  sudb  contracts;  that  the  binding  of  the  books,  which  were 
the  subject  of  the  contract,  was  so  unsuitable  as  to  render  them  un- 
serviceable for  public  use;  and  that  the  relator  was  allowing  a  very 
large  commission  to  the  agent  who  secured  the  contract.  The  judg- 
ment of  the  court  of  common  pleas  of  Philadelphia  was  in  ta.vae  of 
the  defendants.  The  supreme  court,  in  passing  upon  the  snfBciency 
of  this  answer  on  appeal,  said: 

"The  answer  appears  to  be  based  on  a  very  exaggerated  and  erroneous  Idea 
of  the  controller's  powers  and  authority,  and  the  claim  that  be  Is  "not  sub- 
ject to  the  order  or  direction  of  the  courts  Is  not  to  be  tolerated.  The  duties 
of  the  controller,  as  was  held  In  Com.  v.  George,  148  Pa.  St.  463,  24  AtL  89. 
<S1,  are  partly  ministerial  and  partly  discretionary;  and,  while  the  courts  will 
not  review  his  discretion,  exercised  in  a  proper  case,  yet  he  Is  not  above  the 
law,  and  his  discretion  is  not  arbitrary,  but  legal.  When,  therefore,  be  is 
called  upon  by  the  courts,  the  facts  must  be  made  to  appear  sufficiently  to 
show  that  they  bring  the  case  within  his  discretion,  and  that  It  was  exercised 
In  obedience  to  law.  On  this  subject  the  courts  are  the  final  authority,  and 
their  Jurisdiction  cannot  be  ousted  by  simply  putting  forth  the  assertion  of 
discretionary  power,  without  showing  that  tbe  matter  was  properly  within 
such  discretion.  *  *  *  The  only  contest  comes  from  the  controller,  and 
his  grounds  of  objection,  set  out  at  length  in  his  answer,  show  that  none  of 
them  were  founded  on  matters  within  his  discretion.  Had  any  of  them  been 
valid,  the  court  would  not  review  his  decision  in  regard  to  the  facts;  but 
when,  admittinpr  all  the  facts,  none  of  the  reasons  are  sufficient,  the  courts, 
and  not  the  official,  must  determine  the  rights  of  the  parties.  This  is  the  rule 
even  In  cases  of  discretion  vested  In  strictly  Judicial  tribunals  (In  re  John- 
son's License,  156  Pa.  St.  322,  26  Atl.  1066;  Gross'  License,  161  Pa.  St.  344. 
29  Atl.  2.5;  Gemns'  License,  169  Pa.  St.  43,  32  Atl.  88);  and  a  fortiori  must  It 
be  the  rule  where  the  discretion,  though  ample  and  exclusive,  Is  reposed  in  a 
tribunal  or  an  official  who  Is  only  quasi  Judicial  within  prescribed  limits." 

The  ju^ment  of  the  lower  court  was  accordingly  reversed,  and 
mandamus  directed  to  be  issued. 

Applying  tbe  doctrine  of  this  case  to  the  case  at  bar,  and  it  appears 
to  dispose  of  all  the  objections  which  the  defendant  has  raised  to  the 
present  proceedings.    The  duty  of  the  commissioner  is  partly  minis- 
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terial  and  partly  discretionary.  With  respect  to  the  performance 
of  those  dnties  in  which  he  exercises  his  discretion  in  good  faith,  the 
conrts  will  not  review  his  judgment  or  restrain  his  action;  but  the 
discretion  he  may  thus  exercise  must  be  a  legal  discretion,  and  within 
the  limitations  of  his  authority.  He  cannot  act  arbitrarily  or  capri- 
ciously, or  in  disregard  of  the  established  rules  of  law;  and,  when 
he  is  called  upon  by  the  court  to  answer  the  charge  that  his  conduct 
is  illegal,  oppressive,  and  injurious,  be  should  be  able  to  present  such 
facts  as  will  clearly  show  that  he  is  acting  under  authority  and 
within  the  jurisdiction  of  his  oflSce.  It  is  true,  the  defendant  alleges 
in  his  aflBdavit  that  in  rejecting  the  bonds  offered  and  tendered  by 
the  complainants,  and  in  holding  them  to  be  insufficient  and  invalid, 
he  did  so  after  an  examination  and  investigation  into  the  matter, 
and  in  the  exercise  of  the  discretion  conferred  upon  him  by  law;  but, 
from  other  facts  alleged  by  the  complainants,  and  not  denied  by  the 
defendant,  this  allegation  appears  to  be  in  the  nature  of  an  opinion 
which  the  defendant  himself  formed  as  to  the  character  of  his  own 
acts  in  the  premises.  That  there  have  been  evils  in  the  administra- 
tion of  the  insurance  law  may  be  admitted;  that  the  defendant  be- 
lieves it  to  be  his  duty  to  maJ^e  the  office  of  commissioner  efficient 
and  of  substantial  benefit  to  the  public  may  also  be  conceded;  but 
it  does  not  follow  that  he  may  adopt  any  course  or  pursue  any  method 
that  will  accomplish  the  purpose  he  has  in  view.  The  law  furnishes 
the  guide  and  regulates  the  performance  of  official  conduct,  and  will 
be  construed  as  conferring  those  powers  only  which  are  expressly 
imposed  or  necessarily  implied.  Mechem,  Pub.  Off.  §  511.  A  tempo- 
rary injunction  will  issue,  in  accordance  with  this  opinion. 


MOSS  v.   DOWMAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  27,  1808.) 

No.  1,041. 

1.  PtTBMo  Lahds— Homesteads— Relinqdishmbnt— Bona  Fide  8etti.ers. 

When,  on  the  relinquishment  of  a  homestead  entry,  the  land  is,  and  for 
8ome  time  past  has  been,  In  the  possession  of  another,  who  Is  a  bona 
fide  settler,  his  rights  as  such  Immediately  attach  to  the  exclusion  of  a 
third  person,  who  procures  the  rellnqnishment  to  be  made,  and  who 
slmnltaneonsly  with  the  relinquishment  tenders  an  application  for  entry 
of  the  lands,  and  immediately  enters  thereon  and  makes  Improvements. 

>.  Saice — RuLiwos  OF  Land  Department— Eqnrrv  Juiusdiction. 

It  is  only  when  it  is  made  plain  that  the  officers  of  the  land  department 
have,  by  a  mistake  of  law,  deprlTed  a  party  of  land  to  which  he  is  right- 
fully entitled,  that  a  court  of  equity  is  justified  in  setting  aside  the  action 
of  the  department 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

The  bill  In  this  case  was  filed  in  the  circuit  court  for  the  district  of  Minne- 
sota, for  the  purpose  of  determining  the  ownership  of  160  acres  of  land  situ- 
ated in  that  state,  as  between  the  complainant  and  defendant,  it  appearing 
that  the  legal  title  of  the  land  is  vested  in  the  defendant,  Richard  Dowman, 
under  a  patent  of  the  United  States  duly  Issued  to  him  under  date  of  March 
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17,  1897.  A  demnrrer  to  the  bill  was  filed,  and,  after  argument,  was  sustained 
by  the  circuit  court,  the  bill  being  dismissed  for  want  of  equity,  and  the 
complainant  now  seeks  to  obtain  a  reversal  of  the  decree  dismissing  the  bllL 
From  the  facts  recited  in  the  bill  and  the  exhibits  attached  thereto,  it  appears 
that  on  May  7,  1890,  one  Robert  H.  Doran  had  made  a  homestead  entry  of 
the  land  In  the  United  States  land  office  at  Dnlnth,  Minn.,  which  he  subse- 
quently relinquished,  and  thereupon  the  complainant  filed  this  relinquishment 
lu  the  land  office,  and  made  application  to  be  allowed  to  enter  the  same  In 
her  own  behalf.  On  November  18,  1890,  Richard  Dowroan,  the  defendant, 
filed  In  the  land  office  an  application  for  the  entry  of  the  land  as  a  home- 
stead, accompanied  with  an  affidavit  stating  that  he  had  made  an  actual 
settlement  on  the  land  on  the  19tb  of  September,  1890,  having  bnllt  a  bouse 
thereon,  and  that  he  was  In  exclusive  possession  of  the  premises  when  Doran's 
entry  was  relinquished,  on  the  24th  of  October,  1890.  For  the  purpose  of 
determining  the  rights  of  the  parties,  hearings  were  had  before  the  receiver 
and  register  of  the  local  land  office,  who  did  not  agree  in  their  conclusions, 
and  the  case  then  went  before  the  commissioner,  who  decided  In  favor  of  the 
complainant.  Moss,  and  thereupon  an  appeal  was  taken  to  the  secretary  of 
the  Interior,  before  whom  the  matter  was  fully  heard,  and  by  whom  the  facts 
were  determined,  and  stated  as  follows:  "The  land  Involved  In  this  contro- 
versy lies  in  the  First  school  district  of  Cook  county,  state  of  Minnesota. 
This  county  is  a  very  large  one,  being  fifty  miles  long  east  and  west,  and 
eighteen  miles  wide  north  and  south  at  the  east  end,  and  fifty  miles  wide 
north  a^d  south  at  the  west  end.  The  northern  line  of  the  county  Is  the 
southern  line  of  Canada.  The  land  in  controversy  lies  In  the  northern  central 
part  of  Cook  county,  near  the  Canadian  line.  To  use  a  description  made  by 
Miss  Moss,  the  defendant,  'the  land  was  situated  In  the  wildest  and  most 
unbroken  wilderness,  without  roads,  or  even  foot  trails,  through  Minnesota 
for  the  settlements,  distant  by  rail  from  Duluth  over  nine  hundred  miles. 
The  nearest  post  office  is  fifty  miles  away,  and  telegraph  nearly  one  hundred 
miles  distant.'  Richard  Dowman,  the  settler  and  contestant  In  the  case,  bad 
lived  for  a  number  of  years  In  Grand  Marais,  the  county  town  of  Cook  county, 
distant  fifty  miles  southeast  of  the  land,  and  In  the  same  school  district 
He  was  a  member  of  the  First  district  school  board,  a  county  commissioner, 
was  unmarried,  and  his  occupation,  besides  the  two  county  offices,  appears 
to  have  been  that  of  an  explorer  and  guide  for  parties  going  through  that 
part  of  the  country.  The  evidence  does  not  show  that  he  had  any  other  vlaible 
means  of  support  or  possessed  much  money.  Although  numerous  persons 
have  made  homestead  entry  of  this  land,  none  appear  to  have  done  so  in 
good  faith,  for  none  appear  to  have  made  any  settlement  during  the  period 
of  five  years  It  was  entered  and  relinquished  every  six  months.  Dowman, 
according  to  his  own  testimony,  knowing  the  land  bad  been  thus  entered  and 
relinquished  a  number  of  times  without  any  of  the  entrymen  attempting  to 
make  settlement  thereon,  went  on  the  land  September  19,  1890,  and  began  the 
construction  of  a  house,  which  he  finished  October  10th  following.  From 
that  time  he  made  the  land  his  home,  actually  living  there  contlnaously 
until  November,  1800,  with  the  one  exception  of  a  trip  to  the  county  town  for 
provisions,  which  be  made  October  19,  1890,  returning  October  24.  1890,  the 
day  Doran's  relinquishment  was  filed.  From  November  1.  1890,  to  the  date 
of  the  hearing,  he  has  been  temporarily  absent  for  days  at  a  time  in  Grand 
Marais,  the  county  town  of  Cook  county,  a  village  of  one  hundred  and  twenty 
inhabitants,  but  which,  although  fifty  miles  distant,  lies  in  the  same  school 
district  as  does  the  land  in  controversy.  This  absenteeism  appears  owing 
largely  to  the  fact  that  Dowman  was  a  member  of  the  school  boud  and  a 
county  commissioner,  two  distinct  offices,  and  to  fulfill  the  duties  of  which 
he  was  compelled  to  go  to  the  county  town.  The  county  town  was  also  the 
nearest  point  at  which  provisions  could  be  obtained.  Owing  to  the  distance, 
the  absence  of  transportation,  and  the  difficulties  of  the  route,  it  required  two 
days  to  make  the  trip,  and  Dowman  appears  to  have  on  occasions  been  ab- 
sent quite  a  number  of  days  at  a  time  from  his  claim.  But  tills  does  not  neces- 
sarily show  bad  faith,  and  the  department  always  presumes  temporary  ab- 
sences to  be  for  good  reasons,  and,  before  a  contrary  reason  will  be  accept- 
ed, facts  must  be  disclosed  which  prove  it.    In  this  case  no  such   facts 
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have  been  produced,  and  nothing  to  show  Dowman  had  any  other  home  than 
that  on  the  land  In  controversy,  beyond  a  room,  over  the  store  of  a  friend, 
waich  be  occupied  In  the  count?  town  on  these  visits.  Moss  was  a  school 
teacher  in  Grand  Rapids,  Mich.,  and  had  taught  school  in  cities  for  a  period 
of  twenty  years.  She  was  unmarried,  about  forty  years  of  age,  and  had 
W.OOO  in  cash,  and  a  farm  in  Dakota  yielding  an  income  of  from  flOO 
to  $230  per  annum,  while  her  salary  was  $60  per  month.  She  bought  the  re- . 
linquisbment  of  the  land  solely  on  the  representations  of  her  Dai^ota  agent, 
from  Doraii,  who,  as  previously  shown,  had  been  erroneously  allowed  to  make 
entry  of  the  land.  Without  knowing  anything  of  the  land  except  from  her 
agent,  and  without  ever  having  been  nearer  than  one  hundred  and  sixty  miles 
on  an  air  line,  and  nine  hundred  miles  by  rail,  she  paid  $1,000  for  the  re- 
linquishment. The  evidence  shows  that  at  that  time  Dowman-  was  a  settler 
living  upon  the  land.  Returning  to  Grand  Rapids,  Mich.,  over  one  thousand 
miles  ^rom  the  land  by  the  nearest  route,  although  she  bad  sworn  she  made 
entry  on  the  land  with  the  purpose  of  making  settlement  thereon.  Moss  con- 
tinued to  teach  school  until  the  latter  part  of  March,  five  months  after  her 
entry,  and  after  she  had  been  served  with  a  notice  of  Dowman's  contest.  The 
following  month  she  made  the  trip  to  the  land,  arriving  there  two  days  before 
the  expiration  of  the  first  six  months  after  her  entry.  Pitching  a  tent  within 
sight  of  Dowman's  house,  in  which  he  was  living,  she  began  the  erection  of 
improvements  so.near  to  Dowman's  cabin  that  the  clearings  Joined,  erecting  a 
residence  that  cost  $700,  and  all  the  furniture  and  conveniences  that  money 
could  buy  to  make  it  comfortable  for  a  woman  to  reside  in.  All  this  expendi- 
ture and  Improvement  were  made  in  the  face  and  with  a  knowledge  of 
Dowman's  claim  and  prior  settlement,  and  therefore  made  at  Moss'  own  risk, 
and'  it  would  appear,  for  the  purpose  of  defeating  his  claim.  If  possible,  by 
means  of  superior  improvements.  In  spite  of  the  long-established  and  well- 
known  ruling  of  this  department  In  such  cases.  The  character  or  valne  of 
Moss'  improvements  gives  her  no  advantage.  Because  she  had  more  money 
than  Dowman  to  expend  on  improvements  does  not  detract  from  his  rights. 
In  view  of  these  facts,  and  that  no  evidence  has  been  introduced  which  shows 
that  Dowman's  settlement  was  not  made  in  good  faith,  under  the  established 
ruling  of  this  department,  the  settler  Dowman's  right  attaches  instantly  on 
the  filing  of  Doran's  relinquishment,  and  is  thereflfre  superior  to  Moss'  entry." 
Based  upon  this  decision,  the  land  department  lasaed  a  patent  of  the  land, 
to  Richard  Dowman,  and  thereupon  the  present  bill  was  filed,  in  which  it  is 
prayed  that  complainant  be  adjudged  to  be  the  owner  of  the  land,  and  that 
the  defendant  holds  the  legal  title  as  trustee  for  complainant. 

James  K.  Bedington  (Warren  N.  Draper,  on  brief),  for  appellant.  > 
L.  C.  Harris,  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  8HIBAS, 
District  Judge. 

SHIBAS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

In  the  brief  filed  bj  counsel  for  appellant,  it  is  admitted  that  it  is 
well  settled  that  "all  questions  of  fact  presented  and  decided  in  a 
controverted  proceeding,  where  both  parties  are  heard,  are  concluded 
by  the  department  decision,  and  are  binding  on  the  court.  Bat  where 
the  officers  of  the  land  department  have,  by  a  mistake  of  law,  given 
to  one  man  the  land  which,  upon  the  facts  found,  belongs  to  another, 
equity  will  grant  relief  by  putting  the  title  where  of  right  it  ought 
to  be."  In  this  case  it  appears  that  a  controverted  proceeding  was 
had  between  the  parties  before  the  secretary  of  the  interior,  in  which 
it  has  been  decided  that  at  the  time,  to  wit,  October  24,  1890,  when 
complainant  made  application  to  enter  the  land,  Dowman  was  then 
a  settler  thereon  in  good  faith,  and,  this  being  true  as  a  matter  of 
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fact,  the  only  question  of  law  arising  thereon  is  whether  the  complain- 
ant could  make  a  homestead  entry  thereof  which  would  be  effectual 
against  the  pre-existing  actual  occupancy  of  Dowman.  On  behalf 
of  appellant  it  is  argued  that  Dowman  cannot  be  permitted  to  take 
advantage  of  the  entry  and  occupation  by  him  initiated  September 
19,  1890,  because  the  land  was  not  then  open  to  homestead  entry  by 
reason  of  the  then  pending  application  of  Doran;  that,  the  land  be- 
ing thus  segregated  from  the  public  lands  open  to  entry,  the  at- 
tempt of  Dowman  to  obtain  a  settlement  was  illegal,  and,  the  at- 
tempted entry  being  illegal,  no  rights  can  grow  out  thereof,  on  the 
principle  that  no  person  should  be  permitted  to  obtain  an  advan- 
tage by  reason  of  his  own  wrong  or  illegal  acts.  The  action  of  Dow- 
man in  going  upon  the  land,  for  the  purpose  of  making  a  homestead 
thereon,  was  not  illegal  or  wrongful,  within  the  meaning  of  the  rale 
invoked.  When  Dowman's  entry  was  made  no  one  was  upon  the 
land,  and  there  was  nothing  to  show  that  any  one  claimed  it,  except 
the  entry  of  Doran's  application  on  the  records  of  the  land  ofiBc^  at 
Dulutb,  some  hundreds  of  miles  distant.  If  Doran's  application  had 
ripened  into  a  title,  Dowman's  actual  entry  on  and  settlement  of  the 
land  would  have  been  ineffectual  to  defeat  it,  but  it  would  be  ef- 
fectual and  legal  against  all  parties  whose  rights  were  acquired  sub- 
sequent to  the  entry  thus  made.  By  the  relinquishment  of  Doran's 
claim,  the  land  became  again  subject  to  entry,  and  Dowman's  actual 
possession  and  occupancy  at  once  became  effectual  in  his  favor. 
His  action  in  taking  possession  in  September,  and  continuing  the 
same  thereafter,  might  have  been  ineffectual  as  against  Doran,  bat 
such  action  was  not  illegal  and  wrongful  in  such  sense  that  he  can- 
not claim  the  benefit  thereof  as  against  the  appellant,  whose  entry 
was  not  made  until  the  24th  day  of  October,  1890.  The  facts  show 
that  Doran's  entry  was  relinquished  on  that  day,  and  the  kind  was 
then  restored  to  the  unappropriated  public  domain.  When  this  res- 
toration of  the  land  took  place,  Dowman  was  a  settler  thereon  in 
good  faith,  living  on  the  land,  and  his  rights  attached  as  soon  as  the 
land  became  subject  to  entry.  The  facts,  as  found  by  the  secretary 
of  the  interior,  show  that  Dowman  was  in  possession  of  the  land, 
in  good  faith,  for  homestead  purposes,  during  the  whole  of  the  24th 
day  of  October,  1890;  and,  as  a  matter  of  fact,  it  is  impossible  for 
the  appellant  to  show  that,  when  she  filed  her  application  in  the  land 
office  on  that  day,  the  land  was  not  then  in  the  possession  of  Dow- 
man, and  she  is  of  necessity  driven  to  claim,  as  matter  of  law,  that 
Dowman's  entry  was  illegal  and  wrongful,  and  that,  as  her  appli- 
cation was  filed  in  the  land  office  at  the  same  time  she  filed  the 
Doran  relinquishment,  she  becomes  entitled  to  the  benefit  of  the 
Doran  entry,  as  against  the  effect  of  the  existing  possession  by  Dow- 
man. The  evidence  shows  that  appellant  paid  Doran  |1,000  to  re- 
linquish his  entry,  but  by  this  payment  she  did  not  become  the  as- 
signee of  Doran's  rights  or  entry.  The  payment  was  made  in  con- 
sideration of  Doran  relinquishing  his  entry,  in  order  that  thereby  the 
land  might  be  restored  to  the  unappropriated  public  domain,  and  thus 
bopomo  open  to  other  entries.  It  is  not  open  to  appellant  to  in.sist 
that  she  is,  in  any  sense,  the  successor  to,  or  assignee  of,  the  Doran 
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entry.  The  payment  to  Doran  of  the  sum  named  created  no  equity 
or  right  in  favor  of  appellant  as  against  Dowman,  and  the  only  legal 
effect  that  can  be  giren  to  the  relinquishment  executed  by  Doran  is 
that  thereby  the  land  became  again  open  to  appropriation  under  the 
homestead  act,  and,  being  thus  released  from  the  eiSect  of  the  Doran 
entry,  the  appellant  made  application  at  the  land  office  to  enter  the 
land,  which  application  is  in  law  effectual  from  its  date;  but  the 
fact,  as  found  by  the  secretary  of  the  interior,  is  that,  when  this 
application  was  made,  the  land  was  then  occupied  by  a  bona  fide 
settler,  and  there  is  no  legal  or  equitable  ground  for  holding  that 
the  right  conferred  by  such  prior  possession  and  occupancy  must  be 
postponed  to  the  right  created  by  the  application  filed  in  the  land 
office. 

Counsel  for  appellant  claim  that  their  position  is  sustained  by  the 
ruling  of  the  supreme  court  in  Wood  v.  Beach,  156  U.  S.  548,  15  Sup. 
Ct.  410.  In  that  case  it  appeared  that  Wood,  in  1870,  had  occupied 
certain  lands  in  Kansas,  seeking  to  make  a  homestead  thereof,  which 
were  within  the  indemnity  limits  of  a  railroad  grant  then  existing, 
and  under  which  the  land  had  been  withdrawn  from  sale  or  entry 
by  proper  orders  of  the  land  department,  entered  in  1867.  The  final 
selection  of  thd  land  under  the  railroad  grant  was  made  in  1872,  and 
the  deed  from  the  state  to  which  the  title  passed  under  the  act  of 
congress  was  made,  in  1873,  to  the  defendant  Beach.  The  supreme 
court  held  that  the  withdrawal  orders  in  1867  were  sufficient  to  de- 
feat a  settlement  for  homestead  purposes  taking  effect  while  'the  or- 
ders were  in  force,  because  thereby  the  land  was  in  fact  withdrawn 
from  sale  or  entry,  and,  as  the  railway  company  subsequiently  per- 
fected its  right  to  the  land  and  made  selection  thereof,  its  rights 
could  not  be  defeated  ,by  any  supposed  equities  existing  in  favor  o. 
Wood,  who  made  his  homestead  entry  with  full  knowledge  of  the 
facts.  This  case  would  be  an  authority  in  point,  if  the  present  con- 
test was  between  Doran,  claiming  under  his  entry  in  the  land  office, 
and  Dowman,  claiming  tender  an  actual  settlement  made  after  the 
Doran  entry  had  been  filed;  but  it  is  not  applicable  to  the  question 
at  issue  between  the  present  litigants.  In  the  brief  submitted  for 
appellant,  counsel  have  cited  many  decisions  of  the  land  department 
for  the  purpose  of  showing  that  from  1859  to  1885  it  was  uniformly 
held  "that  no  right  upon  cancellation  of  an  entry  inured  by  reason 
of  a  settlement  made  during  its  existence;  that  to  hold  otherwise 
would  be  to  enable  a  trespasser  to  benefit  by  his  own  wrong;"  and 
it  is  therefore  claimed,  under  the  rule  of  stare  decisis,  that  the  sec- 
retary made  a  mistake  of  law  in  not  following  the  doctrine  claimed 
to  be  established  by  the  decisions  cited;  but  counsel  further  show 
in  their  brief  that,  since  1885,  modifications  of  the  previous  ruling 
have  been  made,  and  recognition  has  been  given  to  settlements  made 
under  circumstances  similar  to  those  existing  in  the  present  case, 
and  that  since  August  20,  1890,  the  rulings  of  the  department  are 
to  the  effect  that  a  settlement  made  in  good  faith  and  prior  in  time 
will  be  held  good  as  against  a  filing  or  application  tendered  simulta- 
neously with  the  relinquishment  or  cancellation  of  a  pre-existing  en- 
try.    It  thus  appears  that  if  the  secretary  in  this  case  had  held  that 
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Dowman'g  entry  and  settlement,  though  made  in  good  falth^  were 
not  available  to  him  upon  the  relinquishment  of  Doran's  entry,  each 
ruling  would  have  been  contrary  to  that  established  by  the  later 
decisions  of  the  department;  and  certainly  it  cannot  be  said  that, 
in  following  the  later  rulings,  the  secretary  violated  any  recognized 
rule  of  law;  and  it  is  only  when  it  Is  made  plain  that  the  officers  of 
the  land  department  have,  by  a  mistake  of  law,  .deprived  a  party  of 
land  to  which  he  is  rightfully  entitled  that  a  court  of  equity  is  juB- 
tifled  in  setting  aside  the  action  of  the  department.  Moore  v.  Bob- 
bins, 96  U.  8.  530;  Marque*  v.  Prisbie,  101  U.  8.  473;  Quinbv  v. 
Oonlan,  104  U.  S,  420. 

Being  of  the  opinion  that  the  facts  set  forth  in  liie  bill  herein  filed 
do  not  make  a  case  for  the  intwvention  of  a  court  of  equity,  with- 
in the  rule  laid  down  in  the  cases  cited,  it  follows  that  the  trial 
court  did  not  err  in  dismissing  the  bill  on  the  merits,  and  the  decree 
to  that  effect  is  affirmed. 


INTBBSTATEI  OOMMBRCB  COMMISSION  t.  WESTERN  &  A.  R.  00.  et  al. 

(Circuit  Court,  N.  D.  Georgia.    June  IB,  1898.) 

No.  524. 

1.  Thx  Fourtk  Sbgtiok  of  the  Act  to  Reoulatb  Comubrcb. 

If  a  greater  charge  be  made  for  a  shorter  than  for  a  longer  distance  over 
the  aame  line,  etc.,  and  the  circumstances  and  conditions  at  the  longer 
distance  point  are  substantially  similar  to  those  at  the  shorter  distance 
points,  it  Is  a  violation  of  the  fourth  section;  but  if  the  clrcnmstances  and 
conditions  at  the  longer  distance  point  are  substantially  dissimilar,  wttbin 
the  meaning  of  the  ax:t.  to  those  at  the  shorter  distance  point,  tbe  fourth 
section  Is  not  violated. 

&  Samb. 

If  the  circumstances  and  conditions  at  the  longer  distance  point  are  sub- 
stantially dissimilar  from  those  at  the  shorter  distance  point  then  the 
fourth  section  of  the  act  is  inapplicable.  C^ses  cited  and  followed:  In 
re  liOUiBVlUe  &  N.  R.  Co.,  1  Interst.  Commerce  Com.  R.  67;  1  Interst. 
Commerce  Com.  R.  278;  Interstate  Commerce  Commission  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  50  Fed.  300;  Behlmer  v.  Railroad  Co.,  71  Fed. 
839;  Interstate  Commerce  Commission  v.  Alabama  M.  Ry.  Co.,  18  Sup. 
Ct  46,  168  U.  S.  144.  Case  cited  and  disapproved:  Interstate  Commerce 
Commission  v.  Bast  Tennessee,  V.  &  G.  Ry.  Co.,  85  Fed.  107. 

B.  Samb— SiMttARiTT  of  Circumstances  and  Conditions— Compbtitiox. 

Competition  Is  one  of  the  most  obrlous  and  effective  circumstances  that 
make  the  conditions  under  which  a  long  and  short  haul  Is  performed  dis- 
similar, and  as  such  must  have  been  in  the  contemplation  of  congress  in 
the  passage  of  the  act  to  regulate  commerce.  Case  cited:  Interstate  Gom- 
merce  Commission  v.  Alabama  M.  Ry.  Co.,  18  Sup.  Ct.  45,  168  U.  a  144. 

4  Samb — Compbtitioh  bbtwebn  Railways. 

Railway  competition  may  create  such  dissimilar  circumstances  and  con- 
ditions as  exempt  tbe  carrier  from  an  observance  of  tbe  long  and  short 
haul  proTlsion.  The  fourth  section  declares  that  the  carrier  shall  not  mak« 
the  higher  charge  to  the  nearer  point  under  substantially  similar  circum- 
stances and  conditions.  If  tbe  circumstances  and  conditions  are  not  sulv 
stantlally  similar,  then  the  section  does  not  apply,  and  the  carrier  Is  not 
bound  to  regard  It  in  the  making  of  its  tarlfTs.  If  railway  competition 
does  actually  control  the  rate  at  tbe  more  distant  point  that  rate  Is  not 
made  under  the  same  circumstances  and  conditions  as  is'  tbe  rate  at  the 
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Intermediate  point,  and  the  higher  rate  is  not  prohibited  by  the  fourth  nee- 
tion.  Oasea  cited:  SaTannah  Burean  of  Freight  &  Transportation  t. 
Charleston  &  S.  Ry.  Co.,  7  Interst  Commerce  Com.  B.  479;  11  Ann.  Rep. 
Interst  Commerce  Com.  pp.  37-43. 

K.   BaUB— FOWBB  OV  COUBTB  AKD  COKMIBSION  IN  RbOAKD  TO  RATBa 

Where  the  circomstanceB  and  conditions  at  the  longer  distance  point  are 
Bubstantlally  dissimilar,  the  carrier  may  judge  of  this  for  Itself,  in  the 
first  Instance,  and  fix  the  rates  for  the  longer  distance  point  without  Tio- 
latl^  the  fourth  section  of  the  act;  but  this  does  not  preclude  the  courts 
or  tne  commission  from  Inquiring  as  to  whether  the  rates  to  the  shorter 
distance  points  are  unjust  or  unreasonable,  or  whether  they  constitTite 
undue  preference  tor,pr  nnjnst  nrejudlce  against,  any  locality.  Case  cited: 
Interstate  Commerce  Commission  v.  Alabama  M.  Ry.  Co.,  21  0.  C.  A.  61, 
74  Fed.  .723;  Id.,  18  Sup.  Ct.  45,  168  V.  S.  173. 
ft.  Samk. 

In  order  to  constitute  dissimilarity  under  the  fourth  section  of  the  act, 
the  competition  must  be  real,  and  not  Imaginary  or  trifling. 

7.  Thb  Thjbd  Bectiox  of  thb  Act  to  BssuiiAte  Comiibbcb— Undub  Pbbtbb- 

ENCB. 

Railway  companies  are  only  bound  to  give  the  some  terms  to  all  persons 
alike  nnder  the  same  conditions  and  circumstances,  and  any  fact  which 
produces  an  inequality  of  condition  and  a  change  of  circumstances  Justi- 
fles  an  Inequality  of  charge.  Case  cited:  Interstate  Commerce  Commis- 
sion y.  Baltimore  &  O.  R.  Co.,  12  Sup.  Ct  844,  145  U.  S.  283. 

8.  Sahb— Competition. 

If  the  lesser  charge  to  the  longer  distance  point  results  from  dissimilar 
circumstances  and  conditions  brought  about  by  competition,  it  cannot  be 
said  to  be  a  preference  which  is  undue  or  unreasonable. 
1.  Samb. 

All  the  evidence  shows  Is  that  the  rate  to  Atlanta,  the  longer  distance 
point  In  this  case,  is  forced  on  the  railroad  offlclals  by  competition.  There 
is  no  evidence  of  any  Improper  desire  on  the  part  of  these  officials  to  give 
Atlanta  a  lower  rate  or  the  local  shorter  distance  points  a  higher  rate.  The 
matter  is  controlled  by  existing  competitive  conditions.  Dnless  the  rates 
complained  of,  as  compared  with  each  other,  violate  the  fourth  section  of 
the  act,  there  seems  to  be  very  little  ground  for  claiming  that  they  violate 
the  undue-preference  provision  of  the  third  section.  Case  cited:  Inter- 
state Commerce  Commission  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  56  Fed. 
947,  948. 

la  ■'Bakb. 

Government  should  not  undertake  the  impossible,  but  injurious,  task  of 
making  the  commercial  advantages  of  one  place  equal  to  those  of  another. 
It  might  as  well  attempt  to  equalize  the  Intellectual  powers  of  Its  people. 
There  should  be  no  attempt  to  deprive  a  community  of  its  natural  ad- 
vantages, or  those  legitimate  rewards  which  flow  from  large  investments, 
business  Industries,  and  competing  systems  of  transportation  to  facilitate 
and  increase  commerce.  The  adt  to  regulate  commerce  has  no  such  pur- 
pose. Case  cited:  Brewer  v.  Railway  Co.,  84  Fed.  258. 
H.  Thb  Fibst  Skction  ok  thb  Act  to  Rkodlate  •  Commerce— Re.\sonabi,e- 
NKSS  OF  Ratim  in  and  of  Themselves. 

The  first  section  provides  that  all  charges  for  the  transportation  of  prop- 
erty, etc.,  shall  be  reasonable  and  Just.  There  Is  no  evidence  to  Justify 
a  finding  that  the  rates  charged  to  the  shorter  distance  points  in  this  case 
are  nnjust  and  unreasonable  In  and  of  themselves.  The  mere  fact  that 
lower  rates  which  are  charged  to  a  longer  distance  competitive  point  pay 
something  above  the  cost  of  the  service  of  carriage  does  not  show  that  the 
shorter  distance  rates  are  unreasonable. 
it.  Same— Combination  Rates. 

The  rates  to  the  shorter  distance  points  in  this  case  are  made  up  of  a 
highly  competitive  rate  from  point  of  shipment  to  Chattanooga,  added 
to  a  local  rate  to  destination  fixed  by  the  Georgia  Railroad  Commission. 
The  rates  In  question,  when  separately  considered,  are  not  unreasonable  or 
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unjust  On  the  contrary,  the  testimony  Is  that  each  to  reasonable  of 
Itself.  Case  cited:  Interstate  Gommerce  Oommisslon  t.  Alabama  M.  By. 
Co.,  21  O.  a  A.  01,  74  Fed.  728. 

IflL  Thb  Second  Section  of  the  Act  to  HBonrATB  Couhebce. 

The  second  section  deals  with  preferences  as  between  shippers,  and  not 
as  between  localities,  and  it  Is  conceded  to  be  wholly  Inapplicable  to  this 
case. 

Geo.  L.  Bell,  ABst  U.  S.  Atty.  (L,  A-  Shaver,  of  counsel),  <or  com- 
plainant. 

Ed.  Baxter  and  Pajne  &  I^e,  tor  defendants. 

NEWMAK,  District  Judge.  On  the  16th  day  of  October,  1891,  L. 
N.  Trammell,  Allen  Port,  and  Virgil  Powers,  constituting  the  railroad 
commission  of  Georgia,  filed  with  the  interstate  commerce  commission 
a  petition  setting  up  a  violation  on  the  part  of  the  above-named  de- 
fendants of  section  4  of  the  act  of  congress,  entitled  "An  act  to  regulate 
commerce"  (24  Stat.  379).  The  petition,  after  setting  out  that  the 
defendants  are  common  carriers  engaged  in  transporting  goods  from 
Cincinnati,  Ohio,  to  points  in  Georgia,  and  therefore  subject  to  the 
act  to  regulate  commerce,  complains  that  the  rates  charged  on  freight 
from  Cincinnati  and  other  Ohio  river  points  to  Calhoun,  Adairsville, 
Kingston,  Cartersville,  Acworth,  and  Marietta,  local  stations  on  the 
line  of  the  Western  &  Atlantic  Bailroad  in  Georgia,  are  greater  than 
the  rates  charged  to  Atlanta,  the  eastern  terminus  of  the  WeBtem  A 
Atlantic  Bailroad,  and  a  longer  distance  point.  It  was  alleged  that  the 
transportation  to  Atlanta  and  to  the  local  stations  named  was  ondw 
substantially  similar  circumstances  and  conditions.  The  petition  far- 
ther stated  that  Marietta  is  20  miles  west  of  Atlanta  and  118  miles  east 
of  Chattanooga,  that  Acworth  is  35  miles  west  of  Atlanta  and  103 
miles  east  of  Chattanooga,  that  Cartersville  is  48  miles  west  of  Atlanta 
and  90  miles  east  of  Chattanooga,  that  Kingston  is  59  miles  west  of 
Atlanta  and  79  miles  east  of  Chattanooga,  that  Adairsville  is  69  miles 
west  of  Atlanta  and  69  miles  east  of  Chattanooga,  and  that  OalHoan 
is  78  miles  west  of  Atlanta  and  60  miles  east  of  Chattanooga; 
that  the  rates  of  freight  charged,  collected,  and  received  by  the  de- 
fendants for  freight  transportation  by  continuous  carriage  from  the 
city  of  Cincinnati  and  other  Ohio  river  points  to  the  towns  and  stations 
above  named  were  more  and  greater  on  each  class  than  the  amount 
charged  and  received  for  freight  to  the  city  of  Atlanta,  which  is  a 
greater  distance  from  the  city  of  Cincinnati;  that,  therefore,  the  rates 
were  unreasonable  and  discriminating  in  their  nature ;  that  they  have 
called  the  attention  of  the  oflScials  of  the  Western  &  Atlantic  Bailroad 
Company  to  the  fact,  and  that  they  have  refused  and  declined  to 
change  the  same.   The  prayer  of  the  petition  is  as  follows: 

"Whereupon  petitioners,  as  the  railroad  commission  of  the  state  of  Georgia, 
come  and  present  the  facts  as  aforesaid,  and  appeal  to  the  Interstate  commerce 
commission  for  relief,  and  aver  and  charge  that  the  aforesaid  through  rate  of 
freight  Into  the  state  of  Georgia  and  to  the  different  towns  and  stations  on 
the  Western  &  Atlantic  Railroad,  so  made,  charged,  and  collected  by  the 
carriers  as  aforesaid.  Is  unreasonable  and  discriminating  In  its  nature,  and 
is  In  direct  violation  of  section  4  of  the  act  of  congress  euUtled  'An  act  to 
regulate  commerce.' " 
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Answers  were  filed  by  the  defendants,  in  which  substantially  they 
denied  that  the  transportation  to  Atlanta  and  the  other  points  named 
was  onder  substantiallj  similar  circumstances  and  conditions,  or  that 
the  rates  were  nnjnst  and  discriminating.  After  hearing  the  parties, 
the  interstate  commerce  commission,  on  November  11,  1892,  filed  its 
report  and  opinion,  and  made  an  order  in  which  it  required  the  railroad 
companies  to  desist  from  the  acts  complained  of  in  the  petition  of  the 
Georgia  railroad  commission.  On  the  27th  day  of  May,  1893,  the 
interstate  commerce  commission  filed  its  bill  in  this  court,  alleging 
that  the  defendant  railroad  companies  had  refused,  and  still  refuse,  to 
comply  with  the  order  so  made  by  it,  asking  that  said  order  be  enforced, 
and  that  the  defendant  railroad  companies  be  enjoined  in  accordance 
with  its  decision  and  order.  The  particular  act,  therefore,  which  it  is- 
claimed  constitutes  a  violation  of  section  4  of  the  act  to  regulate  com- 
merce, is  the  charging  and  receiving  greater  compensation  in  the  ag- 
gregate for  the  transportation  of  a  like  kind  of  property  from  Oin- 
ciiuati  and  other  points,  called  and  known  as  "Ohio  river  points," 
for  a  shorter  distance  to  Calhoun,  Adairsville,  Kingston,  Cartersville, 
Acworth,  and  Marietta,  in  the  state  of  Georgia,  than  for  a  longer  dis- 
tance over  the  same  line  in  the  same  direction  to  Atlanta,  also  in  the 
state  of  Georgia;  the  shorter  being  included  within  the  longer  distance. 
The  claim,  of  course,  is,  and  the  conclusion  of  the  commission  was, 
that  freight  carried  from  Cincinnati,  etc.,  to  Atlanta,  is  carried  under 
substantially  similar  circumstances  and  conditions  as  freight  carried  to 
the  shorter  distance  points  named.  And  this  violation  of  section  4  has 
been  the  only  question  raised  prior  to  this  hearing,  as  shown  by  the  rec- 
ord. If  the  drcnmstances  and  conditions  at  Atlanta  are  substantially 
similar  to  those  at  Marietta  and  the  other  shorter  distance  points  named, 
it  is  conceded  to  be  a  violation  of  section  4  of  the  act  to  regulate  com- 
merce; if  the  circumstances  and  conditions  at  Atlanta  are  substantially 
dissimilar,  within  the  meaning  of  the  act,  to  those  at  the  shorter  distance 
points,  then  it  is  conceded  that  the  fourth  section  is  not  violated.  As 
bearing  upon  this  question,  and,  indeed,  as  determining  it,  the  question 
discussed  in  this  case,  oK  in  several  other  cases,  has  been  whether 
or  not  competition  with  other  carriers  subject  to  the  act  to  regulate 
commerce  at  longer  distance  points  is  sufScient  to  make  the  carriage 
to  snch  points  under  dissimilar  circumstances  and  conditions.  The 
record  in  this  case  shows  that  the  rates  on  first-class  goods  per  100 
poonds,  in  1892,  and  at  present,  are  as  follows:  From  Cincinnati  to 
Chattanooga,  76  cents;  to  Calhoun,  |1.09;  to  Adairsville,  $1.12;  to 
Kingston,  f  1.15;  toCarter8ville,tl.l8;  to  Acworth,  f  1.24;  to  Marietta, 
fl.27;  and  to  Atlanta,  |1.07.  The  rate  to  the  six  local  points  named 
is  made  up  of  the  through  competitive  rate  to  Chattanooga,  Tenn., 
with  the  local  rate  authorized  by  tiie  Georgia  railroad  commission  from 
Chattanooga  to  the  points  named  added.  The  plan  of  rate-making 
in  Georgia  to  local  noncompetitive  stations  is  to  add  to  the  through 
competitive  rate  the  locarrate  authorized  by  the  Georgia  railroad  com- 
mission; and  when  made  in  this  way  the  above  rates  are  the  result 

After  the  case  was  at  issue  in  this  court,  evidence  was  taken  both 
for  the  commission  and  the  railway  companies.  The  evidence  for 
the  commission  was  that  of  merchants  at  the  local  stations  on  the 
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Western  &  Atlantic  Bailroad.  Their  evidence  tended  to  show  that  they 
were  put  at  a  disadvantage  at  their  respeetiTe  places  of  bnsineBB  by 
reason  of  the  lower  rate  to  Atlanta,  and  that  injury  had  resulted  to 
business  at  these  points  by  reason  of  the  Atlanta  rate.  The  evidence 
for  the  railway  companies  was  taken  for  the  purpose  of  showing,  and 
tends  to  show,  that  the  rate  to  Atlanta  is  the  result  of  active  compe- 
tition ;  also  that  the  rate  to  the  local  stations  named  on  the  Western  & 
Atlantic  Bailroad  were  just  and  reasonable  rates  in  and  of  themselves; 
also  that  a  lower  rate  to  the  local  stations  would  not  materially  affect 
the  amount  of  goods  carried  to  those  stations,  or  the  volume  of  business 
transacted.  The  testimony  is  of  considerable  length,  and  no  attempt 
will  be  made  to  quote  from  the  evidence  for  either  side  except  from 
the  testimony  of  one  witness  out  of  a  number,  as  to  competition  exist- 
ing at  Atlanta.  Mr.  J.  M.  Gulp,  the  general  trafQc  manager  of  the 
Southern  Railway,  was  a  witness  for  the  defendants,  and  the  following 
extract  is  taken  from  his  testimony,  by  questions  and  answers: 

"Q.  State  whether  the  rates  of  freight  from  Ohio  river  points  to  Atlanta 
are  controlled  by  any,  and.  If  bo,  tp  what,  extent,  by  competition.  A.  They 
are  entirely  controlled  by  competition.  They  are  controlled  by  competition 
between  the  railroads  themselves,  the  railroads  leading  from  the  Ohio  river 
themselves,  and  controlled  by  competition  from  the  Eastern  seaboard.  The 
adjustment  of  rates  on  certain  of  the  classes  is  based  upon  the  same  rates 
from  Cincinnati  to  Atlanta  as  from  Baltimore  to  Atlanta.  Tills  is  not  true 
of  all  classes,  but  it  is  true  of  a  number  of  classes.  Q.  State  whether  there 
is  any  such  competition  at  Calhoun,  Adalrsville,  Kingston,  CarterBville,  Ac- 
worth,  and  Marietta  as  exists  at  Atlanta,  Georgia.  A.  There  is  not  the 
same  competition.  There  is  competition  existing  up  to  Chattanooga,— strong 
competition;  and  the  rates  fixed  by  that  competition  are  used  In  making  rat^ 
to  these  local  stations.  As  I  have  before  testified,  to  these  competitive  rates 
up  to  Chattanooga  are  added  the  rates  which  are  the  same  for  tiie  same  dis- 
tance as  the  rates  of  the  Georgja  commission." 

While  the  testimony  varies  somewhat,  the  above  is  in  line  with  the 
testimony  of  all  the  witnesses  for  the  defendants  who  testified  on  the 
subject.  The  present  case  was  heard  and  decided  by  the  interstate 
commerce  commission  in  1892.  At  that  time  there  had  been  no  an- 
thoritative  determination  of  the  question  fts  to  whether  or  not  compe- 
tition at  a  longer  distance  point  would  render  the  carriage  of  freight 
to  such  point  under  substantially  dissimilar  circumstances  and  condi- 
tions from  those  existing  at  a  shorter  distance  point  within  the  mean- 
ing of  the  fourth  section  of  the  act  to  regulate  commerce.  Since  that 
time  several  cases  have  been  before  the  supreme  court,  and  the  ques- 
tion thoroughly  discussed.  It  appears  to  be  now  finally  settled  by 
the  decision  of  the  supreme  court  in  the  case  of  Interstate  Commerce 
Oonunission  v.  Alabama  M.  Ry.  Co.,  168  U.  S.  144,  18  Sup.  CL  46. 
In  that  case  the  substance  of  the  decision  by  the  supreme  court  may 
be  gathered  from  a  headnote  as  follows: 

"Competition  is  one  of  the  most  obvious  and  effective  drcumstances  that 
make  the  conditions  under  which  a  long  and  short  haol  Is  performed  snb- 
stantlally  dissimilar,  and  as  such  must  hare  b^en  in  the  contemplation  of 
congress  in  the  passage  of  the  act  to  regulate  commerce.  This  is  no  longer 
an  open  question  in  this  court." 

In  the  case  of  Savannah  Bureau  of  Freight  &  Transportation  v. 
Charleston  &  S.  Ry.  Co.,  7  Interst.  Commerce  Cora,  R.  479,  the  in- 
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terstate  commerce  commission,  speaking  of  this  decision  in   the 
Alabama  M.  By.  Ck).  Case,  used  the  foliowing  language: 

"The  commission  has  uniformly  held,  up  to  the  present  time,  that  tblt 
species  of  competition  does  not  create  the  necessary  dissimilarity  of  circum- 
stances and  conditions  under  that  section,  and  such  would  have  been  Its 
decision  In  this  case  upon  the  law  as  It  was  supposed  to  be  when  the  findings 
of  fact  were  prepared.  Since  then,  however,  the  supreme  court  of  the 
United  States,  by  its  decision  In  the  case  of  Interstate  Commerce  Commission 
V.  Alabama  M.  By.  Co.  (decided  Nov.  8,  189T)  168  U.  S.  144,  18  Sup.  Ct.  45,  has 
determined  that  this  view  of  the  law  is  erroneous,  and  that  railway  compe- 
tition may  create  such  dissimilar  circumstances  and  conditions  as  exempt 
the  carrier  from  au  observance  of  the  long  and  short  haul  provision.  Under 
this  interpretation  of  the  law  as  applied  to  the  facts  found  in  this  case,  we 
are  of  the  opinion  that  the  charging  of  th«  higher  rate  to  the  Intermediate 
points  as  set  forth  is  not  obnoxious  to  the  fourth  section.  The  section 
declares  that  the  carrier  shall  not  make  the  higher  charge  to  the  nearer 
point  under  'substantially  similar  drcnmstances  and  conditions.'  If  the 
conditions  and  circumstances  are  not  substantially  slmUar,  then  the  section 
does  not  apply,  and  the  carrier  is  not  bound  to  regard  it  in  the  making  of  its 
tariffs.  The  court  has  decided  that  railway  competition,  if  it  exists,  must 
be  considered.  If,  therefore,  such  competition  does  actually  control  the 
rate  at  the  more  distant  point,  that  rate  is  not  made  under  the  same  circum- 
stances and  conditions  as  is  the  rate  at  the  intermediate  point,  and  the  higher 
rate  Is  not  prohibited  by  the  fourth  section." 

In  the  Eleventh  Annaal  Report  of  the  Interstate  Commerce  CknnmiB- 
sion  (page  37)  the  commission  discussed  the  Alabama  M.  By.  Go. 
Case,  decided  by  the  sapreme  court,  as  follows: 

"It  is  stated  in  the  foregoing  pages  that  there  was  pending  before  the  su- 
preme court  of  the  United  States  a  case  arising  under  the  fourth  section.  Since 
the  above  was  written,  that  case  has  been  decided  adversely  to  the  contention 
of  the  commission.  It  is  proper,  therefore,  to  further  state  the  nature  and  bear- 
ing of  that  decision.  The  case  is  entitled  'Interstate  Commerce  Commission  v. 
Alabama  Midland  Railway  Company  and  Others,'  and  was  decided  November 
8, 1897.  The  original  complaint  was  brought  by  the  Board  of  Trade  of  Troy, 
Ala.,  against  the  Alabama  Midland  Bailway  Company  and  the  Georgia  Cen- 
tral Railroad  Company  and  their  connections.  The  facts,  In  brief,  are  these: 
Troy,  Ala.,  is  situated  upon  the  Alabama  Midland  Railway,  52  miles  east 
of  Montgomery.  Rates  from  all  points  in  the  East  and  Northeast  are 
higher  to  Troy  than  to  Montgomery  via  the  Alabama  Midland,  although  the 
trafBc  over  that  line  passes  through  Troy  on  Its  way  to  Montgomery.  Rates 
on  cotton  from  Troy  to  Eastern  seaports,  like  Savannah,  are  higher  than  rates 
on  cotton  from  Montgomery,  although  the  Montgomery  cotton  passes  through 
Troy  upon  its  way  to  Savannah.  There  were  other  questions  In  the  case, 
but  these  sufficiently  illustrate  what  was  decided  in  reference  to  the  fourth 
section.  Troy  Is  reached  by  two  rajlroads,  the  Alabama  Midland  and  Geor- 
gia Central,  and  both  these  lines  actually  compete  at  that  point  for  all  kinds 
of  traffic.  Montgomery  is  the  converging  point  for  several  lines  of  railway, 
which  also  compete  for  all  kinds  of  traffic.  The  defendants  claimed  that 
the  lower  rate  at  Montgomery  was  Justified  and  made  necessary  by  this 
competition  between  the  different  lines  centering  there,  which  did  not  affect 
the  rate  to  Troy.  The  fourth  section  provides  that  more  shall  not  be  charged 
for  the  short  than  for  the  long  haul  when  the  transportation  is  under  'sub- 
stantially similar  circumstances  and  conditions.'  The  defendants  Insisted  that 
the  fact  of  railway  competition  at  Montgomery  made  the  circumstances  and 
conditions  at  Troy  and  at  Montgomery  dissimilar,  and  that,  therefore,  the 
inhibition  of  the  fourth  section  did  not  apply.  Tbe  commission  had  held 
in  many  previous  cases,  and  held  in  this  case,  that  railway  competition  be- 
tween carriers  subject  to  the  provisions  of  the  act  should  not  of  Itself  create 
necessary  dissimilarity  in  circumstances  and  conditions.  This  contention  is 
not  sustained  by  the  supreme  court  which  holds  that  such  competition  does 
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create  that  dtsslmttarity,  and  tbat  the  higher  rate  to  Troy  la  not  prohibited 
by  the  fourth  section." 

Then,  after  discussing  at  some  length  the  origin  of  this  section, 
the  views  of  the  commission,  its  purposes,  etc.,  it  states  (page  43): 

"This  language  Is  Intelligible  as  to  the  third  section,  but  we  are  at  a  loss 
to  understand  how  it  can  be  applied  to  the  fourth.  That  section  enacts  that 
the  carrier  shall  not  charge  more  for  the  short  than  for  the  long  haul  under 
substantially  similar  circumstances  and  conditions.  If  the  clrcnmstances  and 
conditions  are  similar,  the  greater  charge  cannot  be  made.  If  the  clrcnm- 
stances and  conditions  are  not  similar,  the  section  does  not  apply.  The  court 
holds  that  railway  competition  of  controlling  force  makes  the  clrcnmatances 
dissimilar.  If,  therefore,  we  find  In  a  parttcular  case  that  competition  of  con- 
trolling force  actually  exists,  that  ends  the  matter.  We  have  no  power  to  say 
whether,  nor  to  what  extent,  such  competition  justifies  the  higher  rate  to  the 
intermediate  point.  The  third  section  Is  stlU  left,  and  under  that  secdon  we 
may  inquire  whether,  under  all  the  circumstances,  the.  rates  as  adjusted  give 
an  undue  preference  to  the  competitive  point,  but  the  fourth  section  Is  by  this 
decision  eliminated  from  the  act." 

In  view  of  the  foregoing  statements  made  by  the  interstate  com- 
merce commission  in  its  report,  and  in  the  decision  of  the  Savannah 
Bureau  of  Freight  &  Transportation  Case,  it  may  reasonably  be 
assumed  that  the  commission  itself  would  not  now,  upon  the  record 
and  facts,  decide,  in  the  case  under  consideration,  that  the  fourth 
section  of  the  act  was  violated. 

Examining  the  question  of  the  existence  of  such  competition  at 
Atlanta  as  is  necessary  to  justify  the  lower  rate,  we  find  that  the 
interstate  commerce  commission  has  expressed  itself  in  this  case. 
In  its  report  and  opinion  in  the  present  case  the  commission  stated: 

"The  present  adjustment  of  rates  to  Atlanta  is  the  outcome  of  severe  com- 
petition between  lines  leading  from  competing  markets,  like  St  Louts,  Balti- 
more, Cincinnati,  etc.,  and  with  some  modifications,  occurring  from  time  to 
time,  has  been  In  effect  for  a  considerable  period." 

If  competition  generally  with  other  lines  renders  the  circomstances 
and  conditions  of  the  haul  dissimilar,  severe  competition  would 
seem  to  make  it  beyond  question.  As  a  matter  of  general  pablio 
knowledge,  Atlanta  is  many  times  as  large  as  either  of  the  points 
on  the  Western  &  Atlantic  Railroad  as  to  which  complaint  is  made. 
It  is  also  well  known,  and  it  is  disclosed  by  the  evidence,  that  at  At- 
lanta several  different  lines  of  railroad  compete  actively  for  business; 
and  not  only  is  competition  active  between  carriers,  bnt  also  be- 
tween markets  competing  for  the  Atlanta  business.  Gk)ods  may  be 
brought  by  water  from  New  York,  Philadelphia,  Baltimore,  and 
other  Eastern  points  by  steamer  to  Charleston,  Brunswick,  and  Sa- 
vannah, and  thence  by  competing  lines  of  railway  to  Atlanta.  From 
similar  points  in  the  North  and  East  there  are  also  competing  lines 
of  rail.  From  points  in  middle  North  and  the  great  Northwest, 
there  is  competition  by  rail  and  partly  by  water  routes.  Eight 
lines  of  railroads  enter  Atlanta.  Its  commercial  and  manufacturing 
interests  are  large  and  varied.  At  the  local  points  on  the  Western 
&  Atlantic  Railroad  mentioned  there  is  very  little,  if  any,  competi- 
tion. It  must  be  apparent  at  a  glance  that  the  conditions  under 
which  transportation  is  effected  to  Atlanta  and  at  any  of  the  local 
stations  are  entirely  different.     Assuming,  therefore,  what  is  now 
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clearly  decided,  that  competition  may  distingniah  the  circumslances, 
and  should  be  considered  in  determining  whether  a  given  rate  is 
obnoxioas  to  the  fourth  section  of  the  act  to  regulate  commerce,  it 
seems  clear  that  the  rates  complained  of  in  this  case  are  not  viola- 
tive of  that  section. 

In  tiie  case  of  Brewer  v.  Railway  Co.,  84  Fed.  258,  recently  de- 
cided by  Judge  Speer,  of  the  Southern  district  of  Greorgia,  it  is  held 
that  the  competition  existing  at  Macon,  Qa.,  is  such  as  to  distinguish 
the  circumstances  and  conditions  of  transportation  to  that  city  from 
those  existing  at  GrifBn;  and  a  construction  is  given  the  fourth 
section  of  the  act  in  accordance  with  what  has  been  hereinbefore  ex- 
pressed.    Judge  Speer,  in  concluding  his  opinion,  aptly  says: 

"SbaU  government  undertake  the  impossible,  but  injurious,  task  of  mak- 
ing the  commercial  advantages  of  one  place  equal  to  those  of  another?  It 
might  as  well  attempt  to  equalize  the  intellectual  powers  of  its  people.  There 
should  be  no  attempt  to  deprive  a  community  of  its  natural  advantages,  oi 
those  legitimate  rewards  which  flow  from  large  investments,  business  Indus-- 
tries,  and  competing  systems  of  transportation  to  facilitate  and  Increase 
commerce.  The  act  to  regulate  interstate  commerce  has  no  such  purpose,  and 
/et  this  appears  to  be  the  Inevitable  result  of  the  relief  the  complainants  seek 
in  this  case,  without  any  adequate  corresponding  advantage  either  to  them- 
selves or  to  the  community  in  which  they  live." 

It  ia  said,  however,  that,  even  if  the  rates  in  question  here  are  not 
objectionable  under  the  fourth  section  of  the  act,  the  charges  made 
to  Calhoun,  Kingston,  Adairsville,  Cartersville,  Acworth,  and  Ma- 
rietta are,  in  and  of  themselves,  unjust  and  unreasonable,  and  as 
such  come  within  the  prohibition  of  the  first  section  of  the  act  re- 
ferred to.  That  section  provides  that  "all  charges  made  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of  passen- 
gers or  property  as  aforesaid,  or  in  connection  therewith,  or  for  re- 
ceiving, delivering,  storage  or  handling  of  such  property  shall  be 
reasonable  and  just;  and  every  unreasonable  and  unjust  charge  for 
such  service  is  prohibited  and  declared  to  be  unlawful."  It  has  been 
stated  already  that  the  charge  originally  made  in  this  case,  and 
the  one  to  which  evidence  was  directed,  hearings  had,  and  orders 
made,  up  to  the  present  time,  was  the  violation  of  the  fourth  sec- 
tion of  the  act,  and  that  the  charges  made  to  the  local  stations  on 
the  Western  &  Atlantic  Railroad  relatively  to  the  charge  made  at 
Atlanta  were  in  violation  of  that  section.  But  there  is  no  evidence 
whatever  to  jnatify  a  finding  that  the  rates  charged  to  Calhoun, 
Kingston,  Adairsville,  Cartersville,  Acworth,  and  Marietta  are  un- 
just and  unreasonable  in  and  of  themselves.  It  is  argued  that  the 
fact  that  the  rate  to  Atlanta  is  said  to  be  a  reasonable  and  just 
rate  by  the  witnesses  for  the  defendant,  that  the  rates  to  the  other 
points,  being  higher,  must  be  unreasonable.  The  witnesses  speak  of 
the  rate  to  Atlanta  as  a  part  of  a  general  system  of  rates,  and  a 
fair  constmction  of  their  evidence  is  that  they  are  spoken  of  as 
reasonable  in  connection  with  this  general  system  of  rate-making. 
These  witnesses  testify  in  response  to  questions  of  counsel  for  com- 
plainant that  the  rate  to  Atlanta  pays  something  above  the  cost  of 
the  service  of  carriage.  .  It  is  doubtful  as  to  what  this  expression 
means,  and  as  to  what  it  includes, — whether  it  relates  simply  to  the 
88  F.— 18 
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cost  connected  immediately  with  the  transportation  of  the  goods,  or 
whether  it  ranbraces  all  of  the  cost  to  the  railroad  company,  includ- 
ing Its  fixed  charges,  etc.  But,  either  way,  the  fact  that  the  rate 
to  Atlanta  is  reasonable  does  not  show  that  the  other  rates  are  on- 
reasonable. 

It  is  said,  also,  that  the  fact  that  a  oart  of  the  rate  to  Galhoon, 
Kingston,  Adairsville,  Oartersville,  Acworth,  and  Marietta  is  the 
local  rate  fixed  by  the  O^eorgia  railroad  commission  for  Ipcal  haals 
shows  that  it  is  unreasonable.  The  rates  to  these  points  are  made  ap 
of  a  highly  competitive  rate  to  Chattanooga  with  the  local  rate 
added.  The  testimony  is  that  each  is  reasonable  of  itself.  In  the 
Alabama  M.  Ry.  Co.  Case  in  the  circuit  court  of  appeals  (21  C.  0.  A. 
51,  74  Fed.  723),  in  reply  to  a  question  of  this  sort,  raised  in  that 
case,  it  is  said  "the  rates  in  question,  when  separately  coniridered, 
are  not  unreasonable  or  unjust."  The  facts  here  being  similar,  the 
.conclusion  should  be  the  same. 

It  is  further  urged  that  this  bill  should  be  sustained  upon  the 
ground  that  the  rates  complained  of  violate  the  third  section  of  the 
act,  in  that  there  is  an  undue  preference  and  advantage  in  favor  of 
the  longer  distance  point,  and  an  unreasonable  prejudice  or  disad- 
vantage against  the  shorter  distance  point.  It  was  said  by  this 
court  in  the  case  of  Interstate  Commerce  Commission  v.  Cincinnati, 
N.  0.  &  T.  P.  By.  Co.,  56  Fed.  925,  as  follows: 

"As  to  the  queatlon  of  undue  preference,  nnder  section  3  of  the  act  to  regu- 
late commerce,  It  may  be  stated  that,  unless  the  traffic  Involved  here  Is  ob- 
noxious to  the  fourth  clause  of  the  act,  It  can  hardly  be  said  to  be  an  undue 
preference  In  favor  of  Augusta,  or  an  undue  prejudice  or  disadvantage 
against  Social  Olrde.  In  the  party  rate  case  (Interstate  (Commerce  Com- 
mission V.  Baltimore  &  O.  R.  Co.,  145  U.  S.  283,  12  Sup.  Ct.  844)  the  supreme 
court  say:  'But  so  far  as  relates  to  the  question  of  undue  preference.  It 
may  be  presumed  that  congress,  In  adopting  the  language  of  the  English  act 
had  In  mind  the  constructions  given  to  these  words  by  the  English  courts,  and 
Intended  to  Incorporate  them  Into  the  statute.  *  *  *  In  short,  the  sub- 
staBce  of  all  these  decisions  is  that  railway  companies  are  only  bound  to  give 
the  same  terms  to  all  persons  alike,  under  the  same  conditions  and  circum- 
stances, and  that  any  fact  which  produces  an  Inequality  of  condition,  and  a 
change  of  circumstances,  Jnatifles  an  Inequality  of  charge.'  So  that,  unless 
the  rates  complained  of,  as  compared  with  each  other,  violate  the  fourth  sec- 
tion of  the  act,  there  seems  to  be  very  little  ground  for  claiming  that  they 
violate  the  undue  preference  provision  of  the  third  section." 

There  might  be,  of  course,  a  case  of  undue  preference  on  the  one 
hand  and  undue  prejudice  on  the  other  in  connection  with  a  charge 
of  a  greater  rate  for  the  shorter  than  for  the  longer  haul.  But  the 
evidence  here  fails  to  show  'v:hat  there  is  any  undue  preference  in 
favor  of  the  longer  distance  point.  The  evidence  shows  that 
the  rate  to  Atlanta  is  forced  on  the  railroad  officials  by  competi- 
tion. There  is  no  evidence  whatever  of  any  improper  desire  on  the 
part  of  these  ofScials  to  give  Atlanta  a  lower  rate  or  the  local 
points  a  higher  rate.  The  matter  is  controlled  by  existing  comp>eti- 
tive  conditiona 

Counsel  for  the  commission,  in  his  able  brief,  invites  the  attention 
of  the  court  to  the  fact  that  "violations  of  the  long  and  short  haul 
rale  of  section  4  are  only  a  species  of  undue  preference  in  rates  be- 
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tween  localities,  and  tliat  sach  violatloiis  fall  witMn  the  pnrrlew 
at  the  provisionB  of  section  3  forbidding  undue  preference  between 
localities,  and  woald  have  been  unlawful  under  that  section,  al- 
thoagh  not  specifically  denounced  in  section  4.  Congress,  there- 
fore, in  making  the  greater  charge  for  the  shorter  than  the  longer  haul 
the  subject  of  specific  denunciation  in  a  distinct  section  of  the  law, 
only  intended  to  emphasize  its  disapprobation  of  that  particular 
species  of  undue  preference  in  rates  between  localities,  and  to  point 
it  out  as  one  of  the  principal  evils  which  called  for  remedial  legisla- 
tion, and  which  the  commerce  law  was  especially  designed  to  rem- 
edy." But  congress,  by  the  fourth  section,  intended  to  establish 
a  test  as  to  the  lawfulness  or  unlawfulness  of  charges  in  connection 
with  the  long  and  short  liaul.  Where,  under  the  terms  of  the  sec- 
tion distinctly  and  specifically  dealing  with  the  long  and  short  haul 
question,  certain  rates  are  legal,  we  cannot  turn  to  another  broader 
and  more  comprehensive  part  of  the  law,  and  determine  them  to 
be  ill^al.  If  the  lesser  charge  to  the  longer  distance  point  results 
from  dissimilar  circumstances  and  conditions  brought  about  by  com- 
petition, it  cannot  be  said  to  be  a  preference  which  is  imdne  or  nn- 
reasonable. 

Attention  has  been  called  by  counsel  for  the  commission  to  a  re- 
cent decision  by  Judge  Severens  in  the  circuit  court  for  the  Eastern 
district  of  Tennessee,  at  Chattanooga,  in  the  case  of  Interstate  Com- 
merce Conunission  v.  East  Tennessee,  V.  &  G.  R.  Co.,  85  Fed.  107,  and 
special  stress  is  laid  on  a  part  of  the  opinion  by  Judge  Severens,  as 
follows: 

"Now,  I  do  not  understand  that  sucb  a  conclusion  follows  from  that  decision 
(decision  of  tlte  supreme  court  in  the  Alabama  Midland  Case].  On  the  contrary, 
I  suppose  that  when  a  Tiolatlon  of  the  long  and  short  haul  provision  is  charged, 
competition  is  one  of  the  elementa  which  enter  into  the  determination  whether 
the  conditions  are  similar;  and.  If  dissimilarity  is  found,  then  the  fnrttier 
question  arises  whether  the  dissimilarity  is  so  great  as  to  Justify  tlie  discrim- 
ination which  Is  complained  of.  The  language  of  the  act  ottght  not  to  be 
tied  up  by  snch  liberal  construction.  If  it  were,  then  if  it  ehonld  be  found  that 
the  dissimilarity  of  conditions  Is  really  in  favor  of  the  locality  discriminated 
against,  the  provision  would  not  apply,— a  result  contrary  to  the  manifest 
intent.  In  other  words,  my  opinion  is  that  the  restraint  of  section  4  Is  to 
be  applied  upon  the  scale  of  comparison  between  dissimilarity  of  conditions 
and  the  disparity  of  rates,  and  that  It  Is  competent  under  that  section  to 
restrain  the  exaction  of  the  greater  charge  for  the  shorter  haul,  although 
there  may  be  a  substantial  dissimilarity  of  conditions,  provided  the  dissim- 
ilarity is  not  so  great  as  to  Justify  the  discrimination  made." 

This  view  of  the  law  suggested  by  Judge  Severens,  it  is  submitted 
with  the  utmost  deference,  is  not  the  view  adopted  by  the  courts,  or, 
indeed,  by  the  interstate  commerce  commission  itself.  The  view  gen- 
erally entertained  is  that,  if  the  circumstances  and  conditions  at  the 
longer  distance  point  are  substantially  dissimilar  from  those  at  the 
shorter  distance  point,  then  the  fourth  section  of  the  act  is  inap- 
plicable. 

In  the  case  of  In  re  Louisville  &  N.  R  Co.,  1  Interst.  Commerce  Com. 
R.  67,  speaking  through  Judge  Cooley,  with  reference  to  the  phrase 
"under  substantially  similar  circumstances  and  conditions,"  in  the 
fonrth  section  of  the  act,  the  commission  says: 
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"If  the  circumstances  and  ccmditlons  at  tiie  two  bania  are  dlsslmnar,  the 
statute  l8  not  Tlolated." 

In  the  Eleventh  Annual  Report,  embraced  in  the  langnage  hereto- 
fore quoted,  is  this  expression  by  the  commission: 

"If,  tberefore,  we  find  In  a  particular  case  that  competition  of  controlling 
force  actually  exists,  that  ends  the  matter.  We  have  no  power  to  say 
whether,  nor  to  what  extent,  snch  competition  Justifies  the  higher  rate  to  the 
Intermediate  point." 

The  language  of  the  commission  in  the  Louisville  &  N.  R.  Go.  Case 
has  been  quoted  with  approval  by  Judge  Ross  in  Interstate  Commerce 
Commission  v.  Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  300,  and  by  Judge 
Smonton  in  Behlmer  v.  Railroad  Co.,  71  Fed.  839.  Alabama  M.  Ry. 
Co.  Case,  supra. 

In  the  opinion  of  the  circuit  court  of  appeals  for  the  Fifth  circuit 
(21  C.  C.  A.  59,  74  Fed.  723)  in  the  Alabama  M.  Ry.  Co.  Case,  by  Cir- 
cuit Judge  McCormick,  this  occurs: 

"Within  the  limits  of  the  exercise  of  intelligent  good  faith  In  the  conduct 
of  their  business,  and  subject  to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unreasonable  or  unjust,  and  that  they  shall  not  unjustly 
discriminate  so  as  to  give  undue  preference  or  disadvantage  to  persons  or 
traffic  similarly  circumstanced,  the  act  to  regulate  commerce  leaves  common 
carriers  as  they  were  at  the  common  law,  free  to  make  special  rates  looking 
to  the  Increase  of  their  business,  to  classify  their  traffic,  to  adjust  and  appor- 
tion their  rates  so  as  to  meet  the  necessities  of  commerce  and  of  their  own 
situation  and  relation  to  It,  and,  generally,  to  manage  their  Important  Inter- 
ests upon  the  same  principles  which  are  regarded  as  sound  and  adopted  In 
other  trades  and  pursuits.  The  carriers  are  better  qualified  to  adjust  such 
matters  than  any  court  or  board  of  public  administration;  and,  within  the 
limitations  suggested,  it  Is  safe  and  wise  to  leave  to  their  traffic  managers 
the  adjusting  of  dissimilar  circumstances  and  conditions  to  their  business." 

In  the  same  case  in  the  supreme  court  this  language  of  the  circuit 
court  of  appeals  is  drawn  in  question,  and  in  the  opinion  by  Justice 
Shiras  for  the  supreme  court  (168 "U.  S.  173,  18  Sup.  Ot.  51)  it  is  said: 

"The  last  sentence  In  this  extract  is  objected  to  by  the  commission's  conn- 
sel,  as  declaring  that  the  determination  of  the  ertent  to  which  discrimina- 
tion is  justified  by  circumstances  and  conditions  should  be  left  to  the  car- 
riers. If  so  read,  we  should  not  be  ready  to  adopt  or  approve  such  a  posi- 
tion. But  we  understand  the  statement,  read  in  the  connection  In  which  It 
occurs,  to  mean  only  that,  when  once  a  substantial  dissimilarity  of  circnm- 
stances  and  conditions  has  been  made  to  appear,  the  carriers  are,  from  the 
nature  of  the  question,  better  fitted  to  adjust  their  rates  to  suit  such  dissim- 
ilarity of  circumstances  and  conditions  than  courts  or  commissions;  and 
when  we  consider  the  difficulty— the  practical  impossibility— of  a  court  or 
a  commission  taking  into  view  the  various  and  continually  changing  facts 
that  bear  upon, the  question,  and  intelligently  regulating  rates  and  charges 
accordingly,  the  observation  objected  to  Is  manifestly  just  But  it  does  not 
mean  that  the  action  of  the  carriers  in  fixing  and  adjusting  rates  In  such  In- 
stances Is  not  subject  to  revision  by  the  commission  and  the  courts,  when  It 
to  charged  that  such  action  has  resulted  in  rates  unjust  or  unreasonable, 
or  In  unjust  discrimination  and  preferences." 

The  meaning  of  this  must  be  that,  where  the  circumstances  and 
conditions  at  the  longer  distance  point  are  substantially  dissimilar, 
the  carrier  may  judge  of  this  for  itself,  in  the  first  instance,  and  fix 
the  rates  for  the  longer  distance  point  without  violating  the  fourth 
section  of  the  act;  but  this  does  not  preclude  the  courts  or  the  corn- 
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mission  from  inquiring  as  to  whether  the  rates  to  the  shorter  distance 
points  are  unjust  or  unreasonable,  or  whether  they  constitute  undue 
preference  for,  or  unjust  prejudice  against,  any  locality. 

It  may  be  said  Anally  that,  in  order  to  constitute  dissimilarity 
under  the  fourth  section  of  the  act,  the  competition  must  be  real,  and 
not  imaginary  or  trifling,  and  to  this  effect  are  all  the  decisions  on  the 
subject.  It  is  conceded  that  the  second  section  of  the  act  is  wholly 
inapplicable  here,  in  that  it  deals  with  preferences  as  between  ship- 
pers, and  not  as  between  localities. 

The  conclusions  reached  in  this  case  are: 

1.  It  is  shown  by  the  evidence  and  by  the  record  that  competition 
at  Atlanta  is  active  and  effective,  and  controls  in  the  making  of  the 
rates  in  controversy  to  Atlanta,  and  that  there  is  little  or  no  competi- 
tion at  any  of  the  local  points  as  to  which  complaint  is  made  by  the 
Creorge  commission.  Consequently,  the  haul  to  Atlanta  is  not  under 
circumstances  and  conditions  substantially  similar  to  those  at  the 
other  localities,  and  therefore  the  fourth  section  of  the  act  is  not 
violated. 

2.  There  is  nothing  whatever  in  the  evidence  or  In  the  record  from 
which  it  can  be  justly  concluded  that  the  rates  to  any  of  the  local 
points  named  are,  in  and  of  themselves,  unjust  and  unreasonable,  in 
violation  of  the  first  section  of  the  act. 

3.  The  evidence  fails  to  show  that  the  rates  complained  of  violate 
the  third  section  of  the  act.  The  only  complaint  made,  and  all  that 
the  evidence  shows,  is  that  the  rate  to  Atlanta,  the  longer  distance 
point,  is  less  than  the  rate  to  these  shorter  distance  points;  and  as 
the  rate  to  Atlanta  Is  shown  to  have  been  brought  about  by,  and  to  be 
the  result  of,  active  competition  at  that  point,  it  cannot  be  held  to  be 
a  preference  which  is  undue  or  unreasonable  in  favor  of  Atlanta,  or 
to  subject  the  local  points  named  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage. 

Entertaining  the  foregoing  opinion  of  the  case,  the  court  must  deny 
the  injunction  prayed  for  to  restrain  the  continuance  of  the  rates  in 
question. 


BARROW  S.  a  CO.,  Limited,  v.  KAMB. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  24, 1898.) 

No.  98. 

Carkibju— Injubt  to  Passenobr-^Indbfendsnt  Oortraotobs. 

A  carrier's  obligation  to  transport  bis  paBsengers  safely  cannot  be 
sbifted  from  blmself  by  delegation  to  an  independent  contractor,  and  It 
extends  to  all  the  agencies  emidoyed,  and  includes  the  duty  of  protecting 
the  passenger  from  an  Injury  caused  by  the  act  of  any  subordinate  or  third 
person  engaged  In  any  part  of  the  service  required  by  the  contract  of  trans- 
portation. 

Samb. 

The  agents  of  a  steamship  company  were  charged  with  the  duty  of  trans- 
ferring Its  passengers  by  tugs  or  tenders  from  the  port  of  embarkation, 
and  putting  them  on  M>ard  Its  ships.  For  this  they  received  a  commission, 
jtaying  the  expenses  themselves.  They  employed  a  steam  tender  and 
two  persons  in  charge  thereof,  and  these  persons,  while  plaintiff  was 
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being  transferred,  assaulted  blm,  and  confined  bim  In  a  room  of  tbe  tender, 
apart  from  the  other  passengers.  Btid,  that  tbe  steamsbip  company  was 
liable  In  damages  for  tbelr  acts. 

In  Error  to  the  Gircnit  Goart  of  the  United  States  for  the  Soathem 
District  of  New  York. 

Esek  Cowen,  for  plaintiff  in  error. 

F,  K.  Pendleton,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  questions  presented  by  the  de- 
fense of  want  of  jurisdiction  of  the  court  below  having  been  certified 
to  the  supreme  court,  and  answered  adversely  to  the  contention  of 
the  plaintiff  in  error,  the  questions  upon  the  merits  remain  to  be 
considered.     18  Sup.  Ct.  526. 

Error  is  assigned  that  the  trial  judge  instructed  the  jury,  in  sub- 
stance, that  the  defendant  was  responsible  for  the  acts  of  Hamilton 
and  Sweeney,  one  or  both.  The  evidence  upon  the  trial  authorized 
the  jury  to  find  that  the  plaintiff,  while  being  transported  from  Lon- 
donderry to  New  York  as  a  passenger,  pursuant  to  a  contract  made 
by  him  with  the  defendant,  a  common  carrier  of  passengers,  was  as- 
saulted and  maltreated  by  Hamilton  and  Sweeney.  These  persons 
were  in  the  employ  of  Henderson  Bros.,  agents  for  the  defendant; 
Hamilton  being  a  manager  for  that  firm,  and  Sweeney  a  porter. 
Among  the  duties  of  Henderson  Bros,  was  that  of  carrying  the  pas- 
sengers of  the  defendant  and  their  baggage  from  the  city  of  London- 
derry, by  tugs  or  tenders,  and  putting  them  on  board  the  defend- 
ant's steamships  at  the  mouth  of  the  river.  For  this  purpose  they 
employed  the  steam  tender  Osprey.  They  received  a  commission,  and 
paid  the  expenses  of  the  service  themselves,  and  they  employed  and 
paid  Hamilton  and  Sweeney.  According  to  the  evidence  for  the 
plaintiff,  while  he  was  on  the  Osprey,  being  carried  to  the  defend- 
ant's steamship  Devonia,  he  was,  without  cause,  forcibly  removed 
from  the  part  of  the  vessel  occupied  by  the  other  passengers,  as- 
saulted, dragged  into  a  room,  and  kept  there  by  Hamilton  and 
Sweeney  until  the  tender  reached  the  Devonia.  It  was  insisted  upon 
the  trial  that  Henderson  Bros,  were  independent  contractors  for  per- 
forming that  part  of  the  transportation  which  consisted  in  transfer- 
ring passengers  from  the  city  to  the  steamship,  and  that,  because 
Hamilton  and  Sweeney  were  the  employ^  of  Henderson  Bros.,  the 
relation  of  master  and  servant  did  not  exist  between  the  defendant 
and  those  by  whose  misconduct  the  plaintiff  was  injured. 

The  rule  respondeat  superior  rests  on  the  power  which  the  respon- 
sible party  has  a  right  to  exercise  over  the  acts  of  his  subordinates, 
and  which,  for  the  prevention  of  injuries  to  third  persons,  he  is  bound 
to  exercise,  and  applies  only  to  cases  in  whicll  such  power  exists.  In 
those  undertakings  in  which  this  power,  in  whole  or  in  part,  may 
properly  be  devolved  upon  others,  and  has  been  so  devolved  by  a 
contract  which  substitutes  another  in  the  pl^ce  of  the  original  prin- 
cipal, and  delegates  to  him  exclusively  the  control  of  the  subordinate 
agents  whom  he  nuiy  find  it  expedient  to  employ,  the  subordinate 
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agents  are  his  senranto,  and  not  the  servantB  of  the  original  princi- 
pal; and  the  latter  is  not  responsible  for  their  n^ligent  or  wrongful 
acts.  But  the  ondertaking  of  a  common  carrier  to  a  passengei!  is 
not  of  that  character.  His  obligation  to  transport  the  passenger 
safely  cannot  be  shifted  from  himself  by  delegation  to  an  independert 
contractor;  and  it  extends  to  all  the  agencies  employed,  and  includes 
the  duty  of  protecting  the  passenger  from  any  injury  caused  by  th^ 
act  of  any  subordinate  or  third  person  engaged  in  any  part  of  th<«- 
service  required  by  the  contract  of  transportation. 

The  present  case  is  quite  analogous  to  those  in  which  it  has  beer 
held  that. a  railroad  company  is  responsible  for  the  neglect  or  mis 
conduct  of  the  servants  of  a  sleeping-car  company,  whereby  a  pas 
senger  sustains  loss  or  injury  while  being  transported  under  the  con 
tract  with  the  railroad  company.  Pennsylvania  Go.  t.  Roy,  102  U. 
S.  451;  DwineUe  ▼.  Bailroad  Co.,  120  N.  Y.  117,  24  N.  E.  319;  Rail 
road  Co.  v.  Walrath,  38  Ohio  St.  461;  Kinsley  t.  Railroad  Co.,  125 
Mass.  54.  In  Dwindle  v.  Railroad  Co.  it  was  held  that  the  porter 
of  a  sleeping  car  was,  while  assisting  the  railroad  company  in  carry- 
ing out  its  contract  of  transportation  with  the  passenger,  the  servant 
of  the  company,  although  it  did  not  own  the  sleeping  car,  or  hire 
or  pay  the  porter;  and  that,  whatever  might  be  the  motive  which 
incited  him  to  assault  a  passenger  during  the  existence  of  the  rela- 
tions between  passenger  and  carrier,  the  company  was  liable.  The 
evidence  upon  the  trial  indicated  beyond  a  doubt  that  the  acts  of 
Hamilton  and  Sweeney  were  committed  under  color  of  the  authority 
which  they  had  been  intrusted  to  exercise  over  the  passengers  of 
the  defendant  in  the  usual  course  of  transportation.  The  defendant 
was  responsible  for  their  acts,  notwithstanding  they  were  servants 
of  Henderson  Bros.  We  find  no  error  in  the  rulings  complained  of, 
and  the  judgment  is  accordingly  affirmed. 


CLARK  et  al.  v.  HOWABD. 

(Circuit  Court  of  Appeals,  Blgbtb  Circuit    Jane  20,  188&) 

No.  1023. 

Nbolioxkce— Dbfectivs  Railway  Platforu. 

One  traversing  a  railway  platform  merely  to  deliver  an  article  sold  by 
tilm  to  persona  on  a  train  Is  entitled  to  no  hliKber  degree  of  care  on  tbe  part 
of  tlie  railroad  company  with  respect  to  keeping  Its  platform  in  good  con- 
dition than  Is  due  from  a  municipality  to  the  public  in  respect  to  Its 
streets,  and  hence  It  Is  not  liable  for  Injury  resulting  from  mere  sllpperlness 
due  to  sleet  and  snow  recently  fallen. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  was  an  action  at  law  by  Willian  H.  Howard  against  S.  H.  H. 
Clark,  Oliver  W.  Mink,  E.  EUery  Andafson,  J.  W.  Doane,  and  F.  R 
Coudert.  as  receivers  of  the  Union  Pacific  Railway  Company,  to  re- 
cover damages  for  personal  injuries.  In  the  circuit  court  a  verdict 
was  returned  for  plaintiff,  and  judgment  entered  accordingly,  and  the 
defendants  sued  out  this  writ  of  error. 
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A.  L.  Williams  (N.  H.  Loomis  and  B.  W.  Blair,  on  brief),  for  plain- 
tiffs in  error. 

Thomas  P.  Penlon,  Jr.  ^homaa  P.  Fenlon,  St.,  on  brief),  for  defend- 
ant in  error. 

Before  SANBOBN  and  THAYEE,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

THAYEB,  Circuit  Judge.  This  case  grows  out  of  an  injury  which 
William  H.  Howard,  the  plaintiff  below,  the  defendant  in  error  here, 
sustained  by  slipping  and  falling  on  the  platform  of  a  railroad  station 
at  Tonganoxie,  Kan.,  which  belonged  to  the  Union  Pacific- Bailway 
Company.  The  sole  question  for  consideration  is  whether  the  de- 
fendants below,  who  are  the  plaintiffs  in  error  here,  were  entitled,  at 
the  close  of  the  evidence,  to  a  peremptory  instruction  directing  a  ver- 
dict in  their  favor.  This  question  must  be  decided  in  the  light  of  the 
following  facts,  which  are  practically,  undisputed :  The  station  house 
where  the  accident  occurred  fronts  about  east,  and  was  provided  with 
a  wooden  platform  on  the  east  side  and  at  the  north  end  thereof,  which 
was  constructed  in  the  usual  manner,  of  [danks  laid  crosswise,  and  at 
the  time  of  the  accident  was  in  a  good  state  of  repair.  The  platform 
on  the  east  side  of  the  station  house  ran  parallel  with  the  railroad 
tracks,  and  was  the  one  used  by  passengers  when  entering  or  leaving 
a  train.  The  platform  at  the  north  end  of  the  station  ran  at  right 
angles  to  the  r^lroad  track,  and  was  about  8  feet  wide  and  altogether 
about  38  feet  in  length.  'Hie  ground  on  the  west  or  rear  side  of  the 
station  was  somewhat  higher  than  the  railroad  tracks,  and  for  that 
reason  the  north  platform,  for  a  distance  of  about  15  feet  from  the 
point  of  junction  with  the  east  or  front  platform,  was  laid  on  an  in- 
cline, the  descent  being  not  over  1}  inches  to  the  foot.  Persons  who 
desired  to  go  upon  the  front  platform  from  the  west  or  rear  side  of 
the  station  were  in  the  habit  of  walking  along  the  platform  at  the 
north  end  of  the  station,  or  through  the  station  house,  by  means  of  a 
door  on  the  west  side  thereof,  as  happened  to  be  most  convenient. 
The  injury  complained  of  was  sustained  in  mid-winter,  on  January 
23,  1896.  During  the  afternoon  and  evening  of  the  preceding  day 
rain  and  sleet  had  fallen.  Later  in  the  night  it  had  turned  cold  and 
frozen,  and  some  snow  had  also  fallen,  the  result  being  that  on  the 
morning  of  January  23d  the  platform  of  the  station,  and  the  side- 
walks and  streets  of  the  town  where  the  station  was  located,  were  cov- 
ered with  a  coating  of  ice,  which  was  overlaid  in  most  places  with 
a  few  inches  of  wet  snow  that  had  fallen  thereon  and  frozen.  The 
plaintiff,  who  was  a  butcher  by  trade,  was  well  aware  of  the  slippery 
condition  of  the  streets  and  sidewalks  at  and  before  the  hour  when 
the  accident  occurred.  He  testified,  in  substance,  that  in  the  morn- 
ing of  that  day  he  had  put  on  rubbers  "because  it  was  snowy  and 
slippery,"  and  that  he  wore  tfcm  during  the  forenoon  whenever  he 
found  it  necessary  to  go  out  oT  his  shop  upon  the  streets.  Between 
12  and  1  o'clock  p.  m.  he  had  occasion  to  go  to  the  depot  to  deliver 
33  pounds  of  meat  to  a  theatrical  troupe,  who  occupied  a  car  that 
was  standing  on  a  side  track  in  front  of  the  station.  His  route  from 
his  shop  to  this  car  led  him  down  the  street,  and  along  the  platform 
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at  the  north  end  of  the  depot  building,  and  thence  across  the  main 
track  to  the  side  track,  but  he  might  as  well  have  gone  through  the  sta- 
tion, or  obliquely  across  the  right  of  way,  a  little  to  the  north  of  the 
north  platform.  While  walking  down  the  slope  on  the  north  plat- 
form he  slipped  and  fell,  and  broke  his  right  leg,  which  is  the  injury 
complained  of. 

There  was  some  conflict  of  evidence  at  the  trial  respecting  the  ques- 
tion whether  any  of  the  snow  which  had  fallen  on  the  north  plat- 
form during  the  previous  night  had  been  removed  before  the  accident 
happened,  but,  according  to  the  view  that  we  have  felt  ourselves  com- 
pelled to  take  of  the  case,  that  issue  is  now  immaterial.  The  plain- 
tiff was  well  aware  that  ice  had  formed  on  the  surface  of  the  platform 
and  sidewalks  during  the  previous  night,  and  that  it  had  been  covered 
with  a  mantle  of  snow,  and  that  the  sidewalks  of  the  town  were  slip- 
pery, and  that  care  must  be  exercised  in  walking  over  any  plank  or 
stone  sidewalk,  to  which  the  ice  had  presumptivdy  adhered.  More- 
over, the  condition  in  which  the  platform  at  the  north  end  of  the 
station  was  in  when  the  plaintiff  attempted  to  walk  over  it  was  ob- 
vious to  the  most  casual  observer,  and  he  could  not  have  been  igno- 
rant, and  confessedly  was  not  ignorant,  of  its  conditi<m.  It  was  mani- 
fest to  him,  as  it  must  have  been  to  every  one  who  saw  it,  that  it  was 
covered  to  smne  extent  with  snow  or  sleet,  and  that,  in  view  of  the 
character  of  the  weather,  the  presence  of  snow  or  sleet  would  render 
the  platfwm  slippery. 

Inasmuch  as  Uie  plaintiff  went  to  the  depot,  on  the  occasion  of  the 
accident,  not  as  a  passenger  intending  to  board  one  of  the  defendants' 
trains,  nor  for  the  purpose  of  transacting  any  business  with  the  de- 
fendants, but  for  his  individual  benefit  and  advantage,  he  was  using 
the  north  platform  of  the  station  on  that  occasion  as  an  ordinary 
public  sidewalk,  and  for  that  reason  we  are  of  opinion  that  the  de- 
fendants owed  him  no  higher  duty  with  respect  to  keeping  it  in  order 
than  a  municipality  owes  to  its  citizens  and  to  the  public  generally 
with  respect  to  the  care  of  its  sidewalks.  We  know  of  no  reason  why 
the  defendants  on  the  occasion  in  question  should  be  charged  with  a 
greater  obligation  to  the  plaintiff,  or  be  held  to  the  exercise  of  a 
higher  degree  of  care,  than  the  town  of  Tonganoxie  was  required  to 
exercise  in  keeping  its  sidewalks  in  a  proper  condition  for  travel.  It 
may  be  conceded,  for  present  purposes,  that  it  was  the  duty  of  said 
town  to  exercise  ordinary  care  in  seeing  that  its  sidewalks  were  main- 
tained in  an  ordinarily  safe  condition  for  use  by  pedestrians,  and  that 
a  similar  obligation  rested  on  the  defendants  with  respect  to  the  north 
platform  of  their  depot;  but  wherever,  by  the  local  law,  a  duty  such  as 
is  last  mentioned  is  imposed  on  municipalities,  it  is  generally  held 
that  mere  slipperiness,  occasioned  by  snow  or  ice,  which  is  due  alto- 
gether to  the  action  of  the  elements,  is  not  such  a  defect  in  a  sidewalk 
or  street  as  will  render  the  municipality  liable  therefor.  Neither 
is  proof  that  on  a  certain  occasion  a  sidewalk  was  thus  made  slippery 
by  the  action  of  the  elements  any  evidence  of  negligence  or  of  a  want 
of  ordinary  care. 

A  different  rule  obtains  when  the  surface  of  a  street  is  allowed  to 
bec<Mne  rough  and  uneven  by  the  formation  of  ridges  of  ice  or  snow, 
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or  by  the  formation  of  gollies  therein,  which  are  at  soch  a  nature  aa 
to  obstruct  travel  or  render  it  unsafe  and  dangerous.  A  mnnicipalitr 
which  is  charged  with  the  duty  of  keeping  its  streets  in  a  passable 
condition  may  well  be  required  to  see  to  it  that  the  ridu  incident  to 
passing  over  a  slippery  street  or  sidewalk  are  not  increased  by  such 
obstructions  as  ruts  or  ridges,  but  it  cannot  be  expected  to  remove  all 
snow  and  ice  from  its  sidewalks,  or  to  guard  against  mere  slipperi- 
ness  which  is  due  altogether  to  the  action  of  the  elements.  Smyth  t. 
Bangor,  72  Me.  249;  Stanton  v.  City  of  Springfield,  12  Allen,  566; 
Nason  v.  City  of  Boston,  14  Allen,  508;  Luther  t.  City  of  Worces- 
ter, 97  Mass.  268,  271;  Gilbert  v.  City  of  Boxbnry,  100  Mass.  185; 
Cook  v.  City  of  Milwaukee,  24  Wis.  270,  274;  City  of  Chicago  v.  Mc- 
Given,  78  HI.  347,  352;  Todd  v.  City  of  Troy,  61  N.  Y.  507;  Pomfrey 
V.  VUlage  of  Saratoga  Springs,  104  N.  Y.  469, 11  N.  E.  43;  Blakeley  v. 
City  of  Troy,  18  Hun,  167;  Darling  v.  Mayor,  etc.  Id.  340;  Caswdl  v. 
Road  Co.,  28  U.  C.  Q.  B.  247;  Shear.  &  B.  Neg.  §  363. 

In  the  case  at  bar  the  evidence  shows  no  other  defect  in  the  plat- 
form where  the  injury  was  sustained  than  that  it  had  been  rendered 
slippery  by  sleet  which  had  fallen  and  frozen  only  a  few  hoars  before 
the  accident  occurred.  The  platform  does  not  appear  to  have  been 
rough,  but  a  coating  of  ice  or  sleet  had  formed  quite  evenly  over  its 
surface.  The  ice  or  sleet  may  have  been  covered  with  a  few  inches 
.of  loose  snow,  but,  if  such  was  the  case,  the  plaintiff  was  well  aware 
of  the  fact,  and  ventured  upon  the  platform  when  he  was  incombered 
with  a  heavy  burden.  If  he  had  slipped  and  fallen  on  one  of  the 
public  sidewalks  of  the  town  of  Tonganoxie  under  such  circumstances, 
we  think  that  the  case  would  not  have  disclosed  any  evidence  of  colpa- 
ble  negligence  on  the  part  of  the  municipality,  and  for  like  reascns 
we  are  of  opinion  that  it  fails  to  disclose  any  evidence  of  n^ligence  on 
the  part  of  the  defendants  which  would  warrant  a  recovery. 

In  conclusion,  it  shonld  be  observed  that,  at  the  plaintiff's  instance 
and  request,  the  trial  court  gave  the  following  instmctioD: 

"But  If  tbe  plaintiff  was  aware  of  the  allppery  and  dangerous  condition  of 
the  platform,  and  cbose  to  go  across  It  instead  of  going  around  It,  he  took  the 
risk  on  bluiself,  and  cannot  recover,  although  the  defendants  were  gallty  of 
negligence  In  falling  to  properly  clean  It  or  put  It  In  a  safe  condition." 

Assuming  this  to  be  a  correct  declaration  of  law  apfriicable  to  tbe 
facts  of  the  case,  of  which  the  plaintiff  cannot  complain,  we  think  tiut 
the  trial  coart  should  have  directed  a  verdict  for  the  defendants, 
since  it  appears  from  the  plaintiff's  own  admissions  that  he  was  aware 
of  the  slippery  condition  of  the  platform,  and  chose  to  walk  across  it 
or  along  it  with  a  burden  which  incumbered  his  movements,  and  ren- 
dered him  more  liable  to  slip  and  fall,  when,  without  any  apparent 
Inconvenience,  he  might  have  aVioided  the  platform  altogether,  either 
by  going  through  the  station  or  across  the  right  of  way  to  the  north 
of  the  platform.  For  error  in  refusing  to  direct  a  verdict  for  tbe  de- 
fendants, the  judgment  of  the  circuit  court  is  reversed,  and  the  caose 
is  remanded  for  a  new  trial. 
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GBEENB  T.  SIGDA  IRON  00.» 
(Circuit  Court  of  Appeals,  Second  Circuit    October  21,  1896.) 

L   OOBPOBATION— COHTHAOT  TO  BbOOMB  StOCKHOLDKH— TRANSFER  OF  SXOOK. 

An  agreement  to  purcliase  from  a  syndicate  a  certain  number  of  sbarei 
of  stock  in  a  corporation,  which  had  been  subscribed  for  by  the  syndicate, 
but  had  not  yet  been  Issued,  "or  a  proportionate  part  in  case  of  oversub- 
scription," is  not  a  contract  of  purchase,  which  renders  the  purchaser  a 
stockholder  in  the  corporation  on  a  subsequent  transfer  of  the  stock  to 
him  without  his  knowledge,  but  is  merely  an  executory  engagement  to 
purchase,  which  renders  him  liable  for  damages  for  Its  breach  on  bis 
failure  to  perform. 

8.   COSTBACTS — CONSIDERATIOK— UnILATKRAL   UhDRRTAKINO. 

A  writing  by  which  the  subscribers  promise  to  purchase  from  the  owners 
certain  shares  of  stock  in  a  corporation,  but  which  contains  no  agreement 
on  the  part  of  the  owners  to  sell  is  not  a  yaild  contract  for  want  of  con- 
sideration, but  is  merely  a  unilateral  undertaking,  which  may  be  retracted 
by  a  subscriber  at  any  time  before  it  has  been  acted  upon  by  the  owners 
by  a  transfer  of  the  stock. 

In  £rror  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Sigua  Iron  Company  against  Benjamin  D.  Greene. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Kellogg,  Rose  &  Smith,  for  plaintifF  in  error. 

Wm.  B.  Homblower  and  Howard  A.  Taylor,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  to  review  a  judgment  for  the  plaintiff  en- 
tered upon  a  verdict  of  a  jury.  The  action  was  brought  to  recover 
of  the  defendant,  as  a  stockholder  of  the  corporation  plaintiff,  the 
amount  of  certain  calls  for  installments  due  and  unpaid  upon  400 
shares  of  stock.  The  assignments  of  error  raise  the  question  whether 
there  was  sufiScient  evidence  In  the  case  to  support  the  ruling  of  the 
trial  judge  refusing  to  direct  a  verdict  for  the  defendant,  and  leaving 
it  to  the  jury  to  determine  as  an  issue  of  fact  whether  the  defendant 
ever  became  a- stockholder  of  the  plaintiff.  It  was  not  alleged  that 
the  defendant  was  liable  for  the  calls  as  a  stockholder  of  the  corpo- 
ration by  original  subscription,  but  the  theory  of  the  action  was 
that  he  became  a  purchaser  of  1,000  shares,  and  a  stockholder  by  the 
transfer  of  those  shares  to  him  upon  the  books  of  the  corporation. 
It  appeared  in  evidence  that  certain  individuals  known  as  the  "Sigua 
Syndicate,"  the  promoters  of  the  enterprise  which  the  corporation 
was  organized  to  carry  on,  were,  by  an  agreement  with  the  corpora- 
tion, entitled  to  29,995  shares  of  its  capital  stock,  of  the  par  value 
of  $100  per  share,  subject  to  calls  and  assessments  to  the  extent  of 

« 

1  This  case  was  originally  reported  In  76  Fed.  947,  but  is  now  re-repo<;ted 
in  order  to  supply  certain  sentences  whtob  were  Inadvertently  omitted  from 
the  original  copy  of  the  opinion. 
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35  per  cent    In  May,  1890,  the  plaintiff  and  certain  other  peraons 
severally  signed  an  instmment  wbich  read  as  foUowB: 

"We,  the  undersigned,  bereby  agree  wltb  the  Signa  Syndicate  to  porchaae 
from  them,  at  $35  per  share,  the  namber  of  ahares  (of  the  par  value  of  $100 
each)  set  opposite  our  names,  respectively,  the  same  being  65  per  cent,  paid, 
and  liable  to  farther  calls  and  assessmenta  to  the  extent  of  35  per  cent;  said 
35  per  cent  being  payable  one-tenth,  or  ten  per  cent,  thereof,  on  call,  and  the 
remainder  as  required,  probably  at  the  rate  of  one-tenth,  or  ten  per  cent,  of 
said  35  per  cent  every  two  months,  or  a  proportionate  part  in  case  of  over- 
subscription." 

The  defendant  subscribed  for  1,000  shares.  The  instrument  was 
delivered  to  one  Smith  as  trustee  for  the  syndicate:  July  8,  1890, 
the  corporation  duly  issued  a  certificate  to  Smith,  as  trustee  for  the 
syndicate,  for  the  29,995  shares.  July  9,  1890,  Smith,  as  trustee, 
executed  an  assignment  of  1,000  of  these  shares  to  the  defendant,  and 
the  corporation,  upon  Smith's  request,  transferred  upon  its  stock 
ledger  the  1,000  shares  to  the  defendant,  and  issued  two  certificates 
therefor  in  the  name  of  the  defendant,  one  for  600  and  the  other  for 
400  shares.  The  defendant  had  previously  declined  to  take  the  400 
shares,  insisting  that  the  subscription  was  made  upon  the  condition 
that  he  should  not  be  required  to  jjay  for  any  of  the  shares  which 
he  might  not  be  able  to  place  with  or  sell  to  other  persons,  and  that 
he  had  been  unable  to  dispose  of  400  shares.  He  afterwards  accepted 
the  certificate  for  600  shares,  but  did  not  take  the  one  for  400  shares, 
and  it  was  not  delivered  to  him,  but  thereafter  always  ranained  in 
the  possession  of  the  corporation.  Calls  for  payment  of  installments 
were  duly  made  by  the  board  of  directors  from  time  to  time,  but  no 
notice  of  a  call  was  ever  sent  to  the  defendant.  The  amount  due  on 
unpaid  installments  of  400  shares  at  the  time  of  the  trial  was  |14,000 
principal  and  |5,790.96  interest;  in  all,  f  19,790.96.  For  this  amount 
the  jury  rendered  a  verdict  for  the  plaintiff.  The  trial  judge  seems 
to  have-  assumed  that  the  subscription  by  the  defendant  evidenced  a 
purchase  of  the  shares,  and  instructed  the  jury  th&t  it  was  of  itself  a 
sufficient  authorization  to  the  corporation  to  make  the  transfer  upon 
its  books  to  defendant. 

It  is  entirely  clear  that  a  person  cannot  be  constituted  a  sharehold- 
er in  a  corporation  by  a  transfer  of  shares  without  his  consent.  The 
transfer  of  shares  on  the  books  to  a  person  who  refuses  to  accept 
them  or  recognize  the  act  in  any  way  does  not  change  his  position  in 
regard  to  the  corporation.  That  a  purchase  of  shares  from  an  exist- 
ing stockholder,  which  is  sufficient,  as  between  the  parties,  to  devest 
the  title  of  the  vendor,  and  vest  it  in  the  vendee,  and  is  intended  to 
do  so,  is  of  itself  an  implied  delegation  of  authority  to  the  vendor, 
consequently  to  the  corporation,  to  cause  the  requisite  transfer  to  be 
made  upon  the  books  of  the  corporation,  we  do  not  doubt.  The 
vendor  is  entitled,  as  against  the  vendee,  to  be  relieved  from  further 
liability  as  a  stockholder,  and  the  vendee  is  entitled,  as  against  the 
vendor,  to  all  the  rights  of  a  stockholder;  and  the  intention  of  the 
parties  cannot  be  fully  effectuated  without  the  transfer  upon  the 
books.    The  very  essence  of  such  a  contract  is  that  the  seller  shall 
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relinqoish  and  be  relieved  from,  and  the  parchaser  assume,  aU  fntnre 
benefits  and  liabilities  in  respect  of  the  shares.  Grissell  v.  Bristowe^ 
L.  R  3  C.  P.  112.  Because  the  vendor  is  entitled  to  be  relieved  from 
these  liabilities,  it  has  been  held  that,  where  he  has  been  obliged  to 
pay  the  debts  of  the  corporation  in  consequence  of  the  failure  of  the 
vendee  to  cause  the  transfer  to  be  made  upon  the  books,  be  may  re- 
cover the  amount  so  paid  in  an  appropriate  action.  Johnson  v. 
Underbill,  52  N.  T.  203;  Castellan  v.  Hobson,  L.  R  10  Eq.  47;  Walk- 
er V.  Bartlett,  18  C.  B.  845;  Wynne  v.  Price,  3  De  Gex  &  S.  310.  In 
Webster  v.  Upton,  91  U,  S.  65,  the  court  declared  that  it  was  the  duty 
of  the  vendor  of  shares  to  maJke  the  transfer  to  the  purchaser  on 
the  books  of  the  company,  and  that  the  purchase  was  of  itself  an 
authority  to  the  vendor  to  cause  such  a  transfer  to  be  made.  The 
court  said:  "It  is  clear  that  the  vendor  may  himself  request  the 
transfer  to  be  made,  and  that  when  it  is  made  at  his  request  the  buy- 
er becomes  responsible  for  subsequent  calls."  See,  also,  Wheeler  v. 
Millar,  90  N.  Y.  353.  It  was  held  in  Glenn  v.  Garth,  133  N.  Y.  18,  30 
N.  E.  649,  and  31  N.  E.  344,  that  a  broker  who  had  purchased  shares 
from  another  broker  without  giving  the  latter  express  authority  to 
cause  the  transfer  to  be  made  upon  the  books  of  the  corporation  did 
not  become  a  stockholder  notwithstanding  the  selling  broker  had 
caused  the  transfer  to  be  made.  This  doctrine  would  result  either  in 
compelling  a  vendor  whose  shares  have  been  purchased  to  continue 
to  be  a  stockholder,  and  subject  to  all  the  liabilities  of  that  relation, 
or  in  relieving  both  vendor  and  vendee  from  the  obligations  of  that 
relation  to  the  corporation  and  its  creditors.  But  it  is  unnecessary 
to  consider  the  question  upon  principle,  as  the  adjudication  in  Web- 
ster V.  Upton  is  controlling  upon  this  court.  If  by  agreement  be- 
tween the  defendant  and  the  Sigua  Syndicate  the  defendant  had 
acquired  the  title  to  the  1,000  shares,  the  doctrine  stated  would  be 
applicable.  But  the  subscription  did  not  vest  in  him  any  particular 
shares  or  number  of  shares,  and  was  not  intended  to  do  so.  When 
it  was  signed,  the  syndicate  did  not  have  legal  title  to  the  shares,  be- 
cause they  had  not  at  that  time  been  transferred  to  the  qrndicate 
upon  the  books  of  the  company.  It  was  uncertain  how  many  of  the 
shares  were  eventually  to  be  taken  by  the  defendant.  He  promised 
to  purchase  a  thousand  shares,  "or  a  proportionate  part  in  case  of 
oversubscription."  It  was  merely  an  executory  engagement  for  thfe 
purchase  of  shares,  which.  If  it  had  been  valid,  would  have  rendered 
the  defendant  liable  in  damages  for  a  breach  upon  his  refusal  to  per- 
form. But  it  was  not  a  valid  contract  because  of  want  of  considera- 
tion.   Bish.  Cont.  §  77. 

The  subscription  was  a  purely  unilateral  undertaking,  without  any 
concurrent  undertaking  on  the  part  of  the  syndicate.  If  the  e<yn- 
dicate  had  refused  to  transfer  the  shares  to  the  defendant,  and  he 
had  sought  redress  for  his  damages,  it  would  have  been  a  comp  Jeti 
answer  to  his  action  that  there  was  no  promise  on  the  part  of  thti 
syndicate  to  transfer  to  him  any  shares. 

Whether  a  c<mBideration  is  necessary  to  support  the  promise  of  a 
stockholder  by  subscription,  and  how  the  consideration  is  consid- 
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tated,  are  questions  which  have  been  mnch  dlscnssed;  and,  as  is 
said  by  a  recent  commentator,  "the  conrts,  in  their  search  for  the 
consideration  of  such  a  contract,  have  indulged  in  a  variety  of  specula- 
tions more  canons  than  useful."  Thomp.  Corp.  §  1200.  The  most 
approved  reasoning  seems  to  be  that  upon  the  acceptance  by  the 
corporation  of  the  subscription  the  subscriber  is  immediately  invest- 
ed with  the  privileges  of  a  stockholder,  and  the  rights  thus  acquired 
are  a  suflBcient  consideration  for  his  promise.  But,  as  is  pdnted  out 
by  Mr.  Morawetz  (Priv.  Corp.  §  134): 

"This  reasoning  has  no  application  in  case  of  a  contract  to  purchase  shares, 
or  to  become  a  shareholder  in  a  corporation  at  a  future  time.  A  contract  of 
this  description  is  an  ordinary  common-law  contract,  and  Is  subject  to  all  the 
technical  rules  governing  common-law  contracts.  The  promise  to  pay  for 
shares,  and  the  corresponding  promise  to  deliver  them,  or  to  receive  the 
purchaser  as  a  shareholder,  are  concurrent,  and  each  constitutes  the  con- 
sideration for  the  other.  Without  a  consideration  neither  promise  would  be 
binding." 

There  are  unilateral  contracts,  which  are,  in  effect,  a  request  or 
proposal  to  the  promisee,  in  which  it  is  not  necessary  that  the  con- 
sideration should  exist  at  the  time  of  making  the  promise,  and  where, 
if  the  promisee  acts  upon  the  promise,  it  becomes  obligatory;  but 
in  this  class  of  contracts  the  promisor  may  always  retract  before 
performance  by  the  promisee,  and  in  the  intermediate  time  the  prom- 
ise is  inert.  That  a  unilateral  promise  to  sell  cannot  be  enforced 
by  a  party  who  has  not  agreed  to  buy,  but  subsequently  notifies  his 
acceptance  of  the  offer  to  sell,  was  decided  as  long  ago  as  the  case  of 
Cooke  V.  Oxley,  3  Term  R  653.  Inasmuch  as  the  defendant  retract- 
ed his  promise  before  the  shares  were  transferred  to  him,  it  is  un- 
necessary to  consider  whether  his  subscription  can  be  regarded  as 
belonging  to  the  class  of  unilateral  contracts  which  have  been  re- 
ferred to.  The  case  is  one  where  the  defendant  never  became  a  stock- 
holder of  the  corporation,  and  because  the  trial  judge  declined  to  di- 
rect a  verdict  for  the  defendant  upon  this  ground  we  conclude  that 
the  judgment  should  be  reversed. 

Application  for  Beargument. 
(December  8,  1896.) 

WALLACE,  Circuit  Judge.  The  application  which  has  been  made 
for  a  reargument.of  this  cause  is  based  largely  upon  the  ground 
that  the  points  upon  which  the  decision  of  the  court  proceeds  were 
not  discussed  in  argimient  or  upon  the  briefs.  The  fundamental 
proposition  which  it  was  incumbent  upon  the  plaintiff  to  establish 
(vas  that  the  defendant  became  a  stockholder  of  the  corporation  as  to 
the  shares  in  controversy  by  reason  of  a  transfer  of  those  shares  to 
him  upon  the  books  of  the  corporation ;  and  it  was  of  coarse  essential 
that  the  plaintiff  demonstrate  that  the  transfer  vras  duly  authorized 
by  the  defendant.  No  authority  from  him  was  shown,  or  was  claimed 
to  exist,  except  such  as  could  be  implied  from  the  contract  with  the 
Sigua  Syndicate.  The  plaintiff  insisted  that  this  contract  evidenced 
a  purchase  of  the  shares,  and  consequently  imported  authority  to 
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the  veodor  and  to  the  corporation  to  transfer  the  diares  apon  ita 
books  and  treat  the  defendant  as  a  stockholder.  We  held  the  con- 
trary, being  (rf  opinion  that  the  contract  was  merely  an  executory 
agreement  to  purchase,  and  not  a  present  contract  of  purchase.  If 
this  point  was  not  discussed,  we  can  only  say  that  it  was  the  basic 
point  in  the  case,  and  a  decision  could  not  have  been  properly  reached 
by  the  court  without  considering  it  and  deciding  it.  As  we  enter- 
tain no  doubt  of  the  correctness  of  the  judgment  upon  this  point, 
and  as  all  the  other  grounds  of  the  application  for  a  reargument 
relate  to  subsidiary  questions  not  affecting  the  primary  one  which  lies 
at  the  very  threshold  of  the  controversy,  we  do  not  think  a  reargu- 
ment would  be  profitable,  and  the  application  is  therefore  denied. 


8IGUA  IRON  CO.  v.  OBEBNB. 
(Circuit  Court  of  Appeals,  Second  Circuit    June  18. 1888.) 

L   TbIAI.  —  UOTION  FOR  DlBBOTIOM  OV  VbBOICT  —  WaITKB  OF  RlOHT  TO  00  TO 

Jdbt. 

A  party,  by  moving  for  the  direction  of  a  verdict,  does  not  thereby 
waive  any  right  he  may  have  to  go  to  the  Jury  on  questions  of  fact,  and 
where  both  parties  at  the  close  of  the  evidence  moved  for  the  direction 
of  a  verdict,  and  both  motiona  were  denied,  but  the  court,  over  the  excei>- 
tlon  of  one  party,  submitted  a  single  issue  of  fact  to  the  jury,  such  party 
Is  not  estopped  by  his  motion  from  assigning  as  error  the  failure  of  the 
court  to  submit  the  case  generally. 

a.  SaKB— DiBKCTION  OF  VkbDIOT— QUBBTIOKS  FOB  JCRT. 

The  testimony  of  a  party  on  a  material  issue,  though  uncontradicted, 
•hoold  be  submitted  to  the  Jury  if  his  adversary  so  requests. 

8.  CoRPORATioifB— Stockholdebs— Orkatioh  OF  Rki.xtionship. 

The  relation  between  a  corporation  and  a  stockholder  Is  a  contractual  one, 
and,  although  an  express  contract  between  them  is  not  necessary  to  Its 
creation,  there  must  be  an  assent  by  both  parties,  either  express  or  Im- 
plied. 

4.  Same— Suit  aoainbt  Stockholder— Proof  of  Relationship. 

In  an  action  by  a  corporation  to  recover  an  assessment,  entries  of  de- 
fendant's name  in  plaintiff's  books  as  a  stockholder  are  not  prima  facie 
evidence  that  be  Is  such  stockholder. 

6.  BAMB — AOQUIBSCBNCB  IB  ALLOTMBBT  OF  StoOK. 

A  person  who  approves,  ratifies,  or  acquiesces  In  the  transfer  to  blm  of 
shares  of  stock  in  a  corporation  is  liable  aa  a  stockholder,  though  the 
transfer  was  originally  made  without  his  knowledge  or  consent 

9.  Samb— Trial— Withdrawal  of  Question  frou  Jurt. 

In  an  action  to  recover  from  defendant  assessments  on  certain  shares 
of  stock  which  bad  stood  in  his  name  for  some  years  on  the  books  of  the 
corporation,  where  It  was  a  material  question  whether  defendant  knew 
such  fact,  and  acquiesced  in  It,  and  he  testified  that  be  did  not,  but  It  waa 
shown  that  during  a  portion  of  the  time  defendant  who  owned  other  stock, 
was  a  director  of  the  corporation,  the  plaintiff  was  entitled  to  have  such 
question  submitted  to  the  Jury. 

7.  BviDBBCB — Contradicting  Wkittkh  Contract— When  Rule  Afflibs. 

The  rule  that  parol  evidence  cannot  be  received  to  contradict  or  vary  a 
written  contract  does  not  apply  as  against  either  party  In  an  action  be- 
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tween  a  party  to  the  contract  and  a  third  perron,  as  the  estoppel  on  which 
the  rule  rests  must  be  mutual,  and  the  third  person  is  not  bound  by  the 
contract 

This  caase  comes  here  on  a  writ  of  error  brought  by  plaintiff  below 
to  reyiew  a  judgment  of  the  circuit  court,  Southern  district  of  New 
York,  in  favor  of  defendant  below,  said  judgment  being  entered  upon 
a  verdict  directed  by  the  court 

The  action  was  brought  by  plaintiff,  a  West  Virginia  corporation,  to  recover 
a  balance  unpaid  on  some  Btoclc  In  said  company,  which  it  claimed  to  have 
been  owned  by  defendant.  The  following  outline  of  the  facts  and  history  of 
the  case  sufBciently  Indicates  the  points  discussed  in  the  opinion,  infra:  In 
the  early  part  of  the  year  1890  a  number  of  persons  known  as  the  "Slgua 
Syndicate"  bad  obtained  and  held  an  option  on  certain  mining  property,— the 
legal  title  seems  to  have  been  In  one  B.  D.  Smith,  as  trustee,— and  for  the  pur- 
pose of  taking  over  and  operating  such  property  the  plalntlfC  corporation  was 
formed  in  April,  1890.  Its  authorized  capital  stock  was  $5,000,000.  Of  this 
$1,000,000  was  treasury  stock.  $1,000,000  was  issued  full  paid,  and  $3,000,000 
was  issued  65  per  cent.  paid.  By  an  agreement  known  as  the  "Slgua  Syndi- 
cate Agreement"  all  of  the  stock  of  this  company  was  underwritten.  The 
several  signers  agreed  to  transfer  the  option  and  leasehold  to  the  company  for 
said  $5,000,000  capital  stock,  to  return  $1,000,000  of  the  fuU-paid  stock  to  the 
company  to  be  held  as  treasury  stock  for  company  purposes,  and  to  take  the 
number  of  shares  set  opposite  their  names,  both  of  full  paid  and  of  65  per 
cent,  stock.  All  rights  to  any  stock  secured  to  the  subscribers  under  this 
agreement  were  divided  Into  30  equal  (syndicate)  shares,  and  defendant  sub- 
scribed, through  E.  D.  Smith,  his  agent,  duly  authorized  to  make  such  sub- 
scription, for  one-half  share.  In  due  course  the  shares  of  stock  coming  to 
defendant  under  this  agreement  were  Issued  to  him.  All  assessments  thereon 
have  been  duly  paid  In  money  or  services,  and  no  claim  by  reason  of  his 
holding  snch  shares  has  been  made  against  him.  Some  of  the  subscribers 
to  the  Slgua  Syndicate  agreement,  being  of  the  opinion  that  they  were  taking 
more  of  the  stock  than  they  cared  to  hold,  formed  a  pool  to  dispose  of  such 
surplus  of  65  per  cent,  paid  stock.  Of  course,  no  one  wished  to  part  with  the 
full-paid  stock.  The  object  was  presumably  to  get  rid  of  possible  liability 
for  future  calls.  B.  D.  Smith  was  one  of  this  pooL  He  contributed  1,250 
shares,  the  whole  number  of  shares  in  the  pool  being  10,000,  which  was  one- 
third  of  the  total  number  of  65  per  cent  paid  shares  to  be  issued  by  the 
company.  These  10,000  shares  were  put  in  Smith's  hands  by  the  members  of 
the  pool,  to  be  disposed  of.  It  turned  out  that  considerably  less  than  half 
of  this  pool  of  10,000  shares  was  thus  disposed  of.  The  balance,  of  course, 
remained  the  property  of  the  original  subscribers,  and  was  subsequently  placed, 
or  ought  to  have  been  placed,  in  their  names  on  the  books  of  the  company. 
The  fundamental  question  in  dispute  here  is  whether  400  of  these  10,000 
shares  was  disposed  of  to  the  defendant,  or  whether  its  original  holder  is  still 
the  owner,  and  liable  for  any  unpaid  balances  thereon.  The  agreement  by 
virtue  of  which  It  is  contended  that  defendant  engaged  to  take  said  400  shares, 
and  touching  them,  to  become  a  stockholder  In  the  company,  is  as  follows: 

"Agreement  of  purchase  of  Slgua  Iron  Company  Stock.  Capital  stock,  $5,000.- 
000.  Par  value,  $100  per  share.  $1,000,000  of  capital  stock  to  be  left  in 
the  treasury  of  the  company. 

"We,  the  undersigned,  hereby  agree  with  the  Slgua  Syndicate  to  purchase 
from  them,  at  $35  per  share,  the  number  of  shares  (of  the  par  value  of  $100 
each),  set  opposite  our  names,  respectively,  the  saine  being  65  per  cent  paid, 
and  liable  to  further  calls  and  assessments  to  the  extent  of  35  per  cent,  said 
35  per  cent,  being  payable  i/io,  or  10  per  cent,  thereof,  on  call,  and  the 
remainder  as  required,  probably  at  the  rate  of  ^/jo,  or  10  per  cent  of  said 
35  per  cent,  every  two  months,  or  a  proportionate  part  in  case  of  over-sob- 
Bcriptlon: 
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Number      Amount 
of  Shares,  to  be  Paid. 
1,000             85,000 

600 

17,500 

600 
100 
100 
100 
200 

17,500 
8,500 
3,500 
3.500 
7,000 

100 

3,500 

100 
100 

8,500 
3,500 

200 

60 

100 

7,000 
1,750 
3,600" 
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"Name.  -  Address. 

B.  D.  Greene.  50  Broadway. 

I.  L.  Plerson.  Care  Adolph  Botsseraln  &  Co., 

Amsterdam. 

Bobert  Fleming,  Care  Maltland,  Phelps  &  Co., 

Per  E.  D.  S.  New  York. 

W.  M.  Chauvenet.  St.  Louis,  709  Pine  St. 

Samuel  Bell,  Jr.  208  So.  4th  St. 

H.  M.  Sm.  Schwl  Lave,  Gtn. 

W.  W.  McKee.  Catasanqna. 
J.  W.  FnUer. 
Ghas.  H.  Audon. 
A.  P.  Berlin, 

Per  E.  D.  S.  Slatln^on,  Pt. 

P.  F.  Vandervoort  Phg.,  Pa. 
M.  E.  Olmstead, 

Per  E.  D.  S.  Harrlsburg. 

Paul  Thompson.  206  So.  4th  St 

E.  J.  Collins.  Bullitt  Building. 

The  Sigua  Syndicate  did  not  sign  this  agreement,  nor,  so  far  as  appears, 
was  it  or  any  agreement  to  sell  ever  signed  by  any  of  the  members  of  sucb 
snbsyndlcate  or  pool.  All  of  these  transactions  occurred  before  any  certificate 
of  stock  had  been  made  out  by  the  company.  On  July  8,  1890,  three  certifi- 
cates were  made  out  to  E.  D.  Smith,  trustee,— two  each  for  10,000  shares  full 
paid,  and  one  for  29,996  shares  65  per  cent  paid,  and  were  issued  to  him  on 
that  day.  Thereuiwn,  and  on  the  same  day,  he  delivered  back  two  of  these 
(one  of  the  10,000  share  certificates  and  the  29,995  share  certificate),  Indorsed 
with  a  statement  to  whom  the  shares  should  be  transferred.  Transfers  were 
thereupon  made  upon  the  books  of  the  company,  and  stock  certificates  pre- 
pared In  conformity  to  such  list  Two  certificates  were  made  out  in  the  name 
of  defendant  covering  his  half  share  under  the  original  syndicate  agreement, 
and,  in  addition,  one  for  600  and  one  for  400  shares. 

It  will  be  observed  that  defendant's  name  is  subscribed  to  the  agreement  of 
purchase  for  1,000  shares.  He  accepted  600  of  these,  took  stock  certificate 
therefor,  and,  so  far  as  appears,  has  responded  to  any  mils  thereon.  It  is 
as  to  the  balance  only— 400  shares— that  dispute  has  arisen.  The  defendant 
admits  his  signature  to  this  document;  his  contention,  briefly  stated,  being 
that  he  signed  upon  an  express  understanding  with  the  representative  of  the 
sellers  that  he  was  to  take  only  such  part  of  the  1,000  shares  as  he  could  find 
outside  purchasers  for;  that  he  notified  Smith,  the  representative  of  the  seller, 
and  also  notified  the  president  of  the  company,  that  he  had  been  able  to  place 
only  COO  shares,  and  would  take  only  that  quantity,  and  that  his  contention 
as  to  the  number  of  shares  of  stock  which  should  be  thus  allotted  to  him 
was,  so  far  as  be  knew,  always  acquiesced  in  by  the  company.  He  Insists 
that  be  did  not  know  these  400  shares  had  ever  been  transferred  to  him  on 
the  books,  and  that  he  never  authorized  or  acquiesced  In  such  transfer. 

Upon  the  first  trial  of  the  action  the  case  went  to  the  Jury,  and  plaintiff  re- 
covered verdict  for  the  full  amount.  Upon  appeal  to  this  court  Judgment  was 
reversed.  The  opinion  is  reported,  but  not  In  full,  as  Greene  v.  Iron  Co.,  la 
22  O.  O.  A.  636,  76  Fed.  917.  i  Upon  the  new  trial  two  specific  questions  wer» 
pat  to  the  Jury  and  ui»on  their  answers  being  received  verdict  was  directed  fbr 
defendant 

Howard  A.  Taylor,  for  plaintiff  in  error. 
L.  Laflin  Kellogg,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Jndgea 

t  See,  for  a  fnU  report  ot  ttaiy  case.  88  Fed.  20B. 
88F.-14 
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LACOMBE,  Circuit  Jadge  (after  stating  the  facts).  Before  dis- 
cussing the  merits  of  this  appeal,  it  will  be  well  to  dispose  of  a  point 
of  practice  which  was  presented  ppon  the  argument.  Plaintiff  in 
error  insists  not  only  that  upon  the  whole  case  it  was  entitled  to  a 
direction,  but  also  that,  if  that  be  not  so,  there  were  disputed  ques- 
tions of  fact  which  the  court  improperly  took  from  the  jury,  and  itself 
decided.  Defendant  in  error  insists  that  plaintiff  in  error  is  in  no 
position  to  raise  this  objection.  The  point  is  thus  stated  in  de- 
fendant's brief: 

"Where,  at  tbe  close  of  the  evldenc*  on  a  trial,  both  parties  ask  the  court  to 
direct  a  verdict  In  their  favor,  and  tbe  court  directs  a  verdict  for  one  side,  tb 
which  the  other  excepts,  but  makes  no  request  to  go  to  the  jury,  It  will  be 
held  that  tbe  parties  have  thus  treated  the  case  as  presenting  questions  of  la* 
only,  and,  there  being  evidence  to  support  tbe  ruling,  the  Judgment  sbould  not 
be  assailed  by  showing  that  there  were  questions  of  tact  arising  on  the  evi- 
dence." 

In  support  of  this  proposition  are  cited  Provost  v.  McEncroe,  102 
N.  Y.  650,  5  N.  E,  795;  Sutter  v.  Vanderveer,  122  N.  Y.  652,  25  N.  E. 
907;  Daly  v.  Wise,  132  N.  Y.  306,  30  N.  E,  837;  Board  v.  Seal,  113 
U.  S.  227,  5  Sup.  C5t.  433;  Robertson  v,  Edelhofl,  132  U.  S.  614,  10 
Sup.  Ct.  186.     The  circumstance  that  a  party,  at  the  close  of  the 
case,  moves  the  court  to  direct  a  verdict  in  his  favor,  does  not,  of 
course,  operate  to  waive  any  right  he  may  have  to  go  to  the  jury.     Sncb 
motion  may  be  made,  and  most  often  is  made,  upon  the  theory  that 
some  controlling  proposition  of  law  would  require  a  decision  in  the 
party's  favor,  although  some  or  all  of  the  disputed  questions  of  fact 
were  decided  in  his  adversary's  favor.     But,  If  the  court  be  not  con- 
vinced as  to  the  soundness  of  his  proposition  of  law,  he  is  none  tbe 
less  entitled  to  have  his  hearing  before  the  triers  of  the  facts  npon  any 
disputed  material  issues  of  fact  in  the  case,  unless  in  some  way  or 
other  he  waives  his  right,  or  leads  the  court  to  suppose  that  he  con- 
cedes there  is  no  material  fact  in  dispute.    In  the  suppodtitioos  case 
stated  above,  where  both  sides  move  for  a  direction,  and  one  motion 
is  granted  and  the  other  denied,  and  the  defeated  party  takes  an 
exception  only,  without  any  suggestion  that  there  is  some  material 
fact  in  dispute  that  should  go  to  the  juiy,  the  court  is  entitled  to 
assume  that  he  concedes  there  is  nothing  material  for  tbe  jury  to 
pass  upon.     But  the  case  at  bar  is  a  very  different  one  from  that  to 
which  the  authorities  are  cited.     The  proofs  being  closed,  both  side* 
moved  for  the  direction  of  a  verdict,  but  the  court  denied  both  mo- 
tions.    Two  dispositions  of  the  case,  and  two  only,  were  then  possi- 
ble:   A  juror  might  have  been  drawn,  or  the  case  given  to  the  jnij. 
When  cases  are  given  to  juries,  it  is  the  usual  practice  to  reqnlie 
them  to  give  a  general  verdict  npon  all  the  evidence.     Until  thej 
were  in  some  way  notified  that  a  special  verdict  would  be  required, 
both  sides,  their  motions  being  denied,  were  entitled  to  assume  that 
the  verdict  was  to  be  a  general  one  on  the  whole  case.     Therenpoo 
the  court  announced  that  it  was  going  to  leave  one  question  only  to 
the  jury,  namely,  "to  find  whether  there  was  an  agreement  between 
the  defendant  and  Smith,  as  trustee  for  the  syndicate,  by  whicb 
Greene  was  to  become  an  out  and  out  purchaser  of  1,000  shares,  or 
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whether  it  was,  in  snbstance,  aa  the  defendant  claims,  that  he  was 
only  to  take  soch  flares  as  he  coald  dispose  of."  "Then,"  added 
the  coart,  "when  that  finding  is  in  the  case,  I  will  direct  a  verdict 
either  one  way  or  the  other."  To  tliis  plaintiff  duly  excepted.  When 
the  conrt  announced  its  decision  to  send  only  one  question  to  the 
jury,  It  necessarily  announced  its  decision  to  withdraw  all  other  dis- 
puted material  questions  of  fact  from  the  consideration  of  the  jury, 
and  under  the  exception  to  such  a  disposition  of  the  case  plaintiff  in 
error  would  be  entitled  to  contend,  as  to  any  material  question  of 
fact,  that  it  waa  improperly  withdrawn  from  the  jury.  We  find  no 
force,  therefore,  in  tiiis  preliminary  objection. 

Upon  the  first  trial,  the  court  left  it  to  the  jury  to  say  upon  all 
the  evidence  in  the  case  whether  defendant  ever  became  a  stockholder 
of  plaintiff,  directing  their  attention  particularly  to  later  transactions 
between  defendant  and  the  officers  of  the  company  subsequent  to 
July  1, 1890.  As  to  the  agreement  of  purchase, — the  second  agree- 
ment, supra, — however,  it  gave  the  jury  distinctly  to  understand  that 
under  its  terms  Greene  succeeded  to  the  rights  and  obligations  of 
those  from  whom  the  1,000  shares  were  to  come,  and  that  to  relieve 
himself  therefrom  he  would  have  to  show  in  some  way  that  he  had 
been  released  and  discharged.  The  jury  were  told  that  among  the 
"undisputed  facts  in  the  case"  were  "Greene's  purchase  of  one  thou- 
sand shares,"  and  "his  liability  to  pay  therefor  unless  he  was  some- 
how released."  This  court,  upon  appeal,  reached  a  different  conclu- 
sion as  to  this  second  agreement  ^Ve  held  that  when  it  was  signed 
"the  syndicate  did  not  have  legal  title  to  the  shares,  because  they  had 
not  at  the  time  been  transferred  to  the  syndicate  upon  the  bo<^8 
of  the  company."  We  might  liave  added — certainly  upon  the  evi- 
dence now  before  us  it  stands  uncontradicted' — that  the  opening  dec- 
laration of  the  agreement  is  a  misstatement  "The  undersigned" 
did  not  by  that  paper,  nor  by  any  other  paper,  nor  orally,  nor  in  any 
way,  "agree  with  the  Slgua  Syndicate  to  purchase  from  them"  the 
shares  referred  to.  It  is  true  that  E.  D.  Smith,  who  was  the  trustee 
of  the  Sigua  Syndicate,  solicited  subscriptions  to  the  paper;  but 
he  himself  says — and  he  was  plaintiff's  witness — that  the  shares  he 
was  trying  to  dispose  of  were  the  shares,  not  of  the  syndicate,  but  of 
individual  members,  who  had  formed  a  pool  to  get  rid  of  their 
stock.  Why  the  paper  was  so  phrased  as  to  delude  the  unwary  sub- 
scriber into  the  belief  that  he  was  dealing  with  the  Sigua  Syndicate, 
and  not  with  the  individuals  who  were  seeking  to  unload  before  a 
call,  does  not  appear,  but  may  be  surmised.  This  court  further  held 
'hat  it  was  merely  an  executory  engagement  for  the  purchase  of 
shares,  which,  if  it  had  been  valid,  would  have  rendered  defendant 
liable  in  damages  upon  his  failure  to  perform;  but  not  a  present  con- 
tract of  purchase.  Moreover,  we  held  that  it  was  not  a  valid  contract 
for  want  of  consideration ;  that,  if  the  syndicate  had  refused  to  trans- 
fer the  shares  to  defmdant,  and  he  had  sought  redress  for  his  dam- 
ages, it  would  have  been  a  complete  answer  to  his  action  that  there 
was  no  promise  on  the  part  of  the  syndicate  to  transfer  to  him  any 
shares.  A  like  answer  might  have  been  made  even  by  the  Individual 
membos  of  the  pool;   while,  as  appears  by  the  record  now  before 
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the  court,  the  Sigua  Syndicate  might  trathf ally  defend  upon  the  suf- 
ficient ground  that  it  never  had  anything  to  do  with  the  record  agree- 
ment in  any  way,  shape,  or  manner,  its  name  being  used  merely  as  a 
figurehead  by  a  man  who  showed  no  authority  to  act.  Finally,  we 
suggested  that  the  agreement  might  perhaps  be  construed  as  a  "uni- 
lateral contract  "  •  *,  in  effect  a  request  or  proposal  to  the 
promisee,  in  which  it  is  not  necessary  that  the  considemtion  should 
exist  at  the  time  of  making  the  promise,  and  when,  if  the  promisee 
acts  upon  the  promise,  it  becomes  obligatory;  but  in  this  class  of 
contracts  the  promisor  may  always  retract  before  performance  by  the 
promisee,  and  in  the  intermediate  time  the  promise  is  inert."  Wlieth- 
er  the  agreement  in  this  case  was  to  be  thus  construed  we  did  not  con 
aider,  "inasmuch  as  the  defendant  retracted  his  promise  before  the 
shares  were  transferred  to  him."  For  these  reasons  we  reversed  the 
former  judgment,  stating  that  it  was  error  for  the  trial  judge  not  to 
direct  a  verdict  for  the  defendant  The  views  heretofore  expressed 
in  this  court  as  to  the  nature  and  effect  of  the  agreement  called  for 
reversal,  but  we  were  probably"  in  error  in  holding  that  the  trial  judge 
should  have  directed  a  verdict  for  defendant.  The  evidence  that 
"defendant  retracted  his  promise  before  the  shares  were  transferred 
to  him"  was  that  of  Greene  himself,  and  the  testimony  of  a  party  on 
a  material  issue  should  always  be  submitted  to  the  jury,  even  though 
uncontradicted,  if  his  adversary  so  request. 

In  some  important  respects  the  case  made  upon  the  second  trial  is 
different  from  that  under  the  evidence  as  admitted  upon  the  first 
trial,  and  examined  on  the  first  appeal.  Plaintiff's  own  evidence 
shows  that  the  written  document,  known  as  the  "agreement  of  pur- 
chase," and  whose  construction  occupied  the  attention  of  the  court 
on  the  former  appeal,  incorrectly  expresses  the  result  of  the  negotia- 
tions which  it  undertakes  to  record;  that  the  Sigua  Syndicate  was  not 
a  party  to  such  agreement,  nor  to  any  of  the  negotiations  that  led 
up  to  it;  that  it  never  agreed  to  sell  its  shares  to  the  subscribers  to 
such  agreement,  and  never  agreed  with  them  that  they  should  pur- 
chase, but  that  under  the  guise  of  the  Sigua  Syndicate  a  few  of  its 
members  did  undertake  to  relieve  themselves  from  liability  by  selling 
some  of  their  shares;  and  that  signatures  to  such  agreement  were 
obtained  to  accomplish  this  object.  Defendant  put  in  stronger  evi- 
dence, which  induced  the  jury  to  answer  the  questions  put  to  them, 
supra,  the  first  in  the  negative,  the  second  in  the  affirmative.  The 
questions,  therefore,  presented  on  this  writ  of  error  differ  materially 
from  those  considered  when  the  first  trial  was  under  review.  Before 
discussing  them,  it  may  be  well  to  restate  the  fundamental  proposi- 
tion set  forth  in  our  former  opinion  that  "a  person  cannot  be  consti- 
tuted a  shareholder  in  a  corporation  by  a  transfer  of  shares  without 
his  consent."  The  same  proposition  was  enunciated  by  this  court  in 
Carey  v.  Williams,  26  C.  0.  A.  227,  79  Fed.  906,  in  these  terms:  "The 
relation  of  corporation  and  stockholder  is  a  contractual  one,  and  can 
only  be  created  with  the  consent,  express  or  implied,  of  both  parties." 
This  statement  by  no  means  necessarily  implies  that  the  rriationship 
can  be  created  only  by  express  contract  between  the  corporation  and 
the  stockholder.     Plaintifl  in  error  is  quite  correct  in  the  suggestion 
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that  this  occurs  but  rarelj;  eubstantially  the  only  instance  being  in 
the  case  of  an  issue  of  treasury  stock.  In  the  case  of  a  transfer  of 
stock  there  is  either  a  contract  between  transferror  and  transferee, 
whereby  the  latter  acquires  the  rights  of  the  former,  or  there  is  a 
gift,  defined  by  some  authorities  as  an  executed  contract,  which  is 
founded  on  mutual  consent,  for  the  minds  of  the  parties  must  meet 
alike  in  the  case  of  a  gift  and  of  a  contract  founded  on  consideration. 
When  the  purchaser,  donee,  or  transferee  has  thus,  by  his  own  act, 
succeeded  to  the  rights  of  the  former  holder  of  the  shares,  he  has  vol- 
untarily assumed  a  relationship  to  the  corporation  which  makes  it 
the  duty  of  the  corporation  to  accept  him  as  a  stockholder,  and  to 
perfect  his  title  by  a  transfer  on  the  books,  and  makes  it  his  duty 
to  accept  such  transfer  on  the  books  and  become  a  stockholder  of 
record  whenever  the  corporation  or  the  former  holder  so  requires.  It 
seems  hardly  necessary  to  discuss  whether  this  shall  be  defined  as  an 
implied  contract  or  a  quasi  contract.  The  important  fact  is  that 
assent  by  the  newcomer  is  an  essential  prerequisite.  We  do  not 
understand  that  there  is  any  contention  here  that  a  man  may  be 
made  a  stockholder  by  the  mere  unauthorized  entry  of  his  name  upon 
the  books  without  his  knowledge  or  consent,  or  that  he  may,  with- 
out such  knowledge  or  consent,  be  made  a  stockholder,  even  by  act 
^f  the  legislature.  It  is  contended,  however,  that  when  a  person's 
name  appears  on  the  books  as  a  stockholder,  no  matter  how  it  got 
there,  such  entry  is  prima  facie  proof  that  he  is  a  stockholder,  and 
the  burden  is  on  him  to  dl^rove  it.  This  proposition  was  discussed 
and  decided  contrary  to  the  contention  of  the  plaintiff  in  error  by  this 
court  in  Carey  v.  Williams,  25  C.  C.  A,  227,  79  Fed.  906.  The  cor- 
rectness of  snch  ruling  is,  of  course,  questioned  in  the  case  at  bar,  and 
it  is  suggested  in  the  brief  that  "the  courts  of  the  different  states 
in  this  country  are  handing  down  decisions  every  few  months  directly 
to  the  contrary  of  Carey  v.  Williams."  We  find,  however,  on  refer- 
ring to  the  three  authorities  cited  to  this  proposition,  that  in  none 
of  them  is  Carey  v.  Williams  referred  to,  and  that  two  of  them  were 
decided  before  the  opinion  in  that  case  was  itself  handed  down. 
Whatever  may  be  held  elsewhere,  this  court  abides  by  its  decision  in 
Carey  v.  Williams,  being  unwilling  to  substitute  a  rule  as  to  the 
probative  force  of  such  entries  in  the  books,  which,  in  some  of  the 
cases  approving  it,  is  called  "a  rule  of  convenience,"  when  we  are 
entirely  satisfied  that  it  would  in  many  cases  prove  to  be  a  "rule^ 
of  injustice," — unless  constrained  to  do  so  by  controlling  authority.* 
In  Carey  v.  Williams  nt  was  fully  explained  why  this  court  did  not 
find  such  controlling  authority  in  Turnbull  v.  Payson,  95  U.  S.  418. 
Plaintiff  in  error  refers  to  a  later  decision  of  the  supreme  court, — Finn 
V.  Brown,  142  U.  S,  56,  12  Sup.  Ct.  136.  In  that  case  the  language 
of  Mr.  Justice  Clifford  in  Turnbull  v.  Payson  is  cited  with  approval, 
but  no  such  proposition  was  necessary  to  the  decision.  A  verdict 
had  been  directed  against  defendant  as  a  stockholder.  He  contended 
that  he  had  a  right  to  go  to  the  jury  upon  his  own  evidence  that  he 
knew  nothing  of  the  transfer  to  himself,  and  had  not  authorized  it. 
The  oncontroverted  facts  showed  that  50  shares  in  a  national  bank 
were  transferred  to  his  name  on  October  29th,  and  a  certificate  made 
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out  He  had  not  theretofore  owned  any  stock  in  the  bank.  On  Oc- 
tober 30th  he  was  appointed  a  director  and  vice  president.  Section 
5146,  Rev.  St.  U.  S.,  provides  that  every  director  must  own  in  his  own 
right,  during  his  whole  term  of  service,  at  least  10  shares  of  stock; 
and  that,  if  he  does  not  own  such  10  shares,  he  cannot  become  or 
continue  a  director.  Section  5147  requires  each  director,  when  ap- 
pointed or  elected,  to  take  an  oath  declaring,  inter  alia,  that  he  is 
the  owner  in  good  faith  and  in  his  own  right  ot  the  requinte  number 
of  shares.  In  the  absence  of  proof  to  the  contrary,  the  supreme 
court  held  that  it  must  be  presumed  defendant  took  such  oath  before 
he  acted  as  director.  On  November  2l8t,  at  a  directors'  meeting  at 
which  defendant  was  present  and  voting,  the  resignation  of  the  cash- 
ier was  accepted,  and  defendant,  as  vice  president,  was  authorized  to 
act  as  cashier  until  a  new  cashier  should  be  regularly  appointed. 
Thereafter,  and  until  the  bank's  failure  in  January  ensuing,  he  acted 
under  such  authorization  as  cashier.  Section  5210  provides  that  'the 
president  and  cashier  of  every  national  banking  association  shall 
cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  •  •  •  and  the  number  of 
shares  held  by  each."  In  view  of  these  facts,  It  is  not  surprising  that 
the  supreme  court  held  that  defendant  "must  be  presumed  conclu- 
sively" to  have  had  knowledge  of  what  the  books  showed  as  to  his* 
holding  of  stock,  and  to  have  assented  thereto. 

The  next  question  for  consideration  is  whether,  as  the  case  is 
presented  here,  taking  the  contract  between  Smith  and  Greene  as 
the  jury  found  it,  there  was  any  authority  for  the  transfer  of  the 
400  shares  to  him  on  the  books  of  the  company.  The  entries  in  the 
books  were  made  under  Smith's  direction.  To  what  extent  was  that 
direction  authorized?  As  to  166 J  shares  of  full  paid  and  500  shares 
of  65  per  cent,  paid  stock  (being  a  one-half  share  in  the  syndicate), 
he  had  Greene's  express  written  agreement  to  accept  the  same  from 
the  Sigua  Iron  Company.  As  to  the  1,000  shares,  he  had  the  express 
written  agreement  of  one  or  more  of  the  other  members  of  the  Sigua 
Syndicate  to  accept  the  same  from  the  Sigua  Iron  Company,  and. 
in  the  absence  of  anything  more,  he  should  have  directed  transfer 
to  them.  As  to  a  part  of  those  1,000  shares,  however,  he  had,  as 
agent  for  the  persons  who  had  originally  agreed  to  take  them,  ef- 
fected a  sale  to  Greene,  and  such  of  them  as  were  so  sold  he  might 
4)roperly  have  transferred  to  Greene's  name,  because  by  buying  them 
Greene  assented  to  such  transfer.  But  as  to  any  shares  not  so  sold, 
Smith  had  no  authority  to  make  such  transfer,  and  the  only  shares 
included  in  the  sale  were  those  which  Greene  might  be  able  to  dis- 
pose of  to  others.  The  evidence  warrants  the  finding  that  600  shares 
were  thus  disposed  of,  but  upon  the  theory  of  defendant  in  regard 
to  the  second  contract,  which  the  jury  found  to  be  correct,  we  do  not 
find  in  the  record,  as  to  the  400  shares,  any  contract  of  the  defendant 
whereby  he  assented  to  their  transfer  to  him,  or  any  authorization 
by  him  to  Smith  of  a  transfer  to  him.  We  must  conclude,  therefore, 
that  the  mere  entry  of  his  name  in  the  books  and  on  the  certificate 
for  these  400  shares  did  not  make  him  a  shareholder  as  to  them. 
It  does  not  follow,  however,  as  matter  of  law,  that  he  was  not  a 
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shareholder  when  this  action  was  commeaced.  Although  the  mere 
transfer  of  stock  on  the  books  of  the  corporation  to  the  name  of  an 
indiTidaal  without  his  knowledge  or  consent  imposes  no  liability, 
nevertheless,  "if,  after  the  transfer,  he  in  any  way  approved,  ratified, 
or  acquiesced  in  such  transfer,"  he  will  be  held  "liable  to  be  treated 
as  a  shareholder."  Keyser  v,  Hitz,  133  U.  S.  149,  10  Sup.  Ct.  290. 
Whether  Greene  knew  that  these  400  shares  had  been  transferred 
to  him,  and  stood  in  his  name  on  the  books,  and  whether,  knowing 
that  to  be  so,  he  took  any  steps  to^ave  them  retransferred  to  the 
persons  to  whom,  under  the  original  syndicate  agreement,  they  prop- 
erly belonged,  or  "approved,"  "ratified,"  or  "acquiesced  in"  the  trans- 
fer to  himself,  were  all  questions  of  fact,  and,  if  there  was  conflicting 
evidence  thereon,  it  was  for  the  jury  to  determine  them.  On  the 
one  side,  defendant  testified  that  he  never  saw  the  certificate  for 
the  400  shares,  or  knew  about  its  being  in  his  name  on  the  books. 
It  appeared  otherwise  than  by  his  testimony  that  on  July  8th  he 
wrote  to  the  treasurer,  inclosing  check  for  an  assesranent  on  600 
shares  (additional  to  his  original  666),  and  stating  that  the  other 
400  shares  subscribed  by  him  had  been  taken  by  friends  whom  he 
might  not  see  before  going  away  (he  left  for  Europe  in  July,  and 
returned  in  August),  but  ^at  as  soon  as  he  returned  he  would  see 
them,  and  send  in  their  names;  that  upon  his  return  he  informed 
the  president  of  the  company  that  these  friends  would  not  take  the 
400  shares,  and  that  he  could  not  place  it;  that  thereafter  he  was 
never  called  on  for  any  assessment  (and  there  were  several  of  them) 
on  these  400  shares;  that  in  subsequent  treasurer's  reports  and  at 
directors'  meetings  they  were  listed  as  "unplaced  stock";  and  that, 
when  a  request  for  payment  was  ordered  by  the  directors  to  be  made 
on  "delinquent  subscribers,"  his  name  was  not  included  on  the  list, 
and  no  such  request  was  made  as  to  these  400  shares.  On  the 
other  hand,  it  appears  that  from  the  date  of  organization  (May  20, 
1890)  until  April  11,  1892,  he  was  himself  a  director.  We  do  not 
hold  that,  as  matter  ct  law,  it  is  therefore  to  be  conclusively  pre- 
sumed that  he  knew  his  name  stood  in  the  stock  certificate  book  as 
the  holder  of  the  400  shares  named  in  the  unissued  certificate.  The 
ca^e  at  bar  differs  materially  from  Finn  v.  Brown,  supra.  But  it 
certainly  was  a  circumstance  proper  to  be  considered  by  the  jury 
when  weighing  his  own  testimony  as  to  his  ignorance  of  the  fact. 
It  also  appeared  that  at  the  very  directors'  meeting  at  which  the 
400  shares  were  reported  as  part  of  the  2,120  "unplaced  stock"  it  was 
identified  as  "B.  D.  Greene,  400  shares."  Without  expressing  any 
opinion  as  to  the  weight  Of  the  evidence  pro  and  con  touching  knowl- 
edge and  acquiescence,  we  are  satisfied  that  there  was  sufficient  con- 
flict upon  the  question  to  call  for  its  submission  to  the  jury;  and 
in  withdrawing  it  from  their  consideration,  by  submitting  to  them 
the  single  question  as  to  the  making  of  the  contract  over  plaintiff's 
■exception,  we  are  of  the  opinion  that  there  was  error  requiring  a 
reversal  and  a  new  trial.  A  similar  question  was  submitted  to  the 
jury  on  the  first  trial,  but  under  instructions  that  the  evidence 
showed  that  defendant  had  actually  purchased  the  400  shares,  and 
was  to  be  held  liable  thereon  unless  he  showed  that  he  had  been 
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released.  Why  this  was  error  has  been  already  pointed  out  On 
the  facts  as  they  stand  on  this  record,  with  the  answer  of  the  jury  to 
the  questions  put  to  them,  the  burden  would  not  be  upon  defendant 
to  show  that  he  had  been  released,  but  on  plaintiff  to  show  that  de- 
fendant knew  he  was  entered  as  a  shareholder,  and  acquiesced  there- 
in by  permitting  the  entry  to  stand  with  no  effort  to  alter  it. 

Plaintiff  in  error  Insists  that  there  is  no  distinction  between  the 
case  at  bar  and  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  where 
a  verdict  was  directed  in  fa^r  of  the  trustee  of  the  corporation 
against  the  stockholder.  In  the  case  at  bar,  however,  there  is  no 
pretense  that  defendant  was  an  original  subscriber  as  to  the  shares 
in  controversy.  He  obtained  them,  if  at  all,  from  a  prior  owner; 
and  only  .to  tiie  extent  to  which  he  contracted  to  take  such  shares 
did  he  give  his  assignor  authority  to  have  them  transferred  to  him. 
In  Hawkins  v.  Glenn,  however,  the  defendant  contracted  directly 
with  the  company.  He  was  an  original  subscriber  in  his  own  name 
for  250  shares.  It  was  undisputed  that  he  knew  the  shares  stood  in 
his  name,  for  the  certificates,  made  out  in  his  name  only,  were  sent 
to  and  received  by  him,  and  never  returned. 

It  is  desirable  that  the  other  assignments  of  error  which  have  been 
argued  here  should  be  disposed  of,  so  as  to  eliminate  as  many  ques- 
tions as  possible  from  the  next  trial  of  the  action.  It  is  contended 
that  there  was  error  in  admitting  evidence  to  vary  the  terms  of  the 
written  instrument  referred  to  above  as  the  "agreement  of  purchase." 
Some  question  is  raised  as  to  whether  plaintiff's  counsel  had  not 
waived  the  right  to  object  by  himself  introducing  evidence  thereon. 
It  is  not  by  any  means  clear  on  the  record  that  he  did  so.  The  evi- 
dence he  produced  was  put  in  at  the  close  of  the  examination  of  a 
witness  who  was  about  to  leave  town,  and  counsel  expressly  stated 
that  it  was  out  of  order,  and  in  rebuttal,  should  defendant  himself 
give  evid*»nce  tending  to  vary  the  terms  of  the  written  instrument. 
Moreover,  the  evidence  thus  offered  by  plaintiff  did  not  tend  to  vary 
the  terms  of  the  written  instrument,  but  the  reverse.  However, 
it  is  not  necessary  to  pass  upon  this  point.  Assuming,  for  the  sake 
of  the  argument,  that  the  plaintiff's  exception  was  timely,  and  that  it 
had  not  been  waived  by  his  previous  conduct  of  the  case,  it  was,  in 
our  opinion,  unsound.  The  true  rule  is  aptly  expressed  by  the  court 
of  appeals  of  this  state  in  Lee  v.  Adsit,  37  N.  T.  78,  as  follows: 

"The  rule  tbat  parol  extrlDBic  evidence  shall  not  be  received  to  contradict 
or  vary  a  contract  which  Is  In  writing  applies  only  In  controversies  between 
the  parties,  promisor  and  promisee  In  such  contract.  •  •  •  The  writing  is 
not  conclusive  as  between  one  of  the  contracting  parties  and  a  third  person. 
This  doctrine  is  asserted  in  a  multitude  of  authorities,  but  in  many  instances 
it  is  accompanied  by  remarlcs  from  which  it  might  be  contended  that  the  privi- 
lege of  explaining  the  written  document  was  not  accorded  to  him,  who  was 
a  party  to  it,  but  only  to  his  adversary.  1  Greenl.  Ev.  §  279;  New  Berlin  v. 
Norwich,  10  Johns.  230;  Evans  v.  Wells,  22  Wend.  345.  But  it  is  not  so  con- 
fined. According  to  Co.  Litt  352a,  'every  estoppel  ought  to  be  reciprocal 
tbat  is  to  bind  both  parties,  and  this  is  the  reason  tbat  regularly  a  stranger 
shall  neither  take  advantage  of  or  be  bound  by  an  estoppel.'  To  this  elfect, 
see  Jewell  v.  Harrington,  19  Wend.  472;  Sparrow  v.  Kingman,  1  N.  Y.  246. 
*  *  *  In  Reynolds  v.  Magness,  24  N.  C.  30,  after  stating  the  general  rule, 
and  that  It  applies  only  as  between  the  parties,  and  not  to  strangers.  Judge 
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Gaston  says:  'They  [the  Btrangers]  are  at  liberty  to  show  that  the  written 
Instrument  does  not  disclose  the  full  or  true  character  of  the  transaction. 
And,  If  they  be  thus  at  liberty,  when  contending  with  a  party  to  the  transac- 
tion, he  must  be  equally  free  when  contending  with  them.  Both  must  be  bound 
by  this  [conventional  law]  or  neither.' " 

And  the  same  court  has  since  reiterated  the  same  rule. 

"Third  persons  are  not  precluded  from  proving  the  truth,  however  contra- 
dictory to  the  written  statements  of  others.  Strangers  to  the  Instrument,  not 
having  come  into  this  agreement,  are  not  bound  by  it,  and  may  show  that  it 
does  not  disclose  the  very  truth  of  the  matter.  And  as,  in  a  contention  between 
a  party  to  an  instrument  and  a  stranger  to  it,  the  stranger  may  give  testimony 
by  parol  differing  from  the  contents  of  the  instrument,  so  the  party  to  It  is 
not  to  be  at  a  disadvantage  with  his  opponent,  and  he,  too.  In  such  case,  may 
give  the  same  kind  of  testimony."  McMaster  v.  Insurance  Co.,  05  N.  Y.  222. 
And  to  the  same  effect,  Dempsey  v.  Kipp,  61  N.  Y.  462;  Lowell  Mfg.  Co.  v. 
Safeguard  Fire  Ins.  Oo.,  88  N.  Y.  681. 

Exception  was  reserved  as  to  evidence  tending  to  show  notification 
to  the  company  subsequent  to  July  9th  that  defendant  had  not  placed 
the  shares,  and  would  not  take  them.  If  the  case  stood  as  it  did  on 
the  first  trial,  the  agreement,  being  an  executory  one, — ^an  offer  to 
purchase  1,000  shares, — which  would  have  become  binding  upon  the 
promisor  if  the  promisee  acted  before  the  offer  was  retracted,  this 
date  would  be  of  much  importance,  since  it  was  on  July  9th  that  the 
promisee  transferred  the  stock.  Subsequent  retraction  by  the  defend- 
ant would  have  availed  nothing,  and  evidence  thereof  would  have 
been  immaterial  and  irrelevant.  But  ih  the  shape  the  case  took  upon 
the  second  trial  the  evidence  was  admissible  upon  the  question  wheth- 
er or  not  defendant  knew  that  he  was  entered  on  the  books  as  a  stock- 
holder, and  acquiesced  in  such  entry.  And  on  the  same  theory  the 
reports  of  the  treasurer  and  the  minutes  of  directors'  meetings  were 
competent  evidence.  The  judgment  of  the  circuit  court  is  reversed,, 
and  cause  remanded  for  a  new  trial. 


McDOUGAIiL  V.  HAZELTON  TRIPOD-BOILER  CO.  et  aL 

HAZELTON  TRIPOD-BOILER  CO.  et  al.  v.  McDOUGALL. 

(Circuit  Court  of  Appeals.  Sixth  Chnsuit   July  6,  1898.) 

Nos.  537,  588. 

OOBFOSATIONS — AtTTHOKrPT  OF  PBRSlDBWr — ESTOPFKL. 

A  corporation,  which  by  resolution  has  empowered  its  president  t» 
pledge  a  contract,  under  which  money  is  due  it,  as  collateral  security  for 
money  borrowed,  cannot  claim  that  the  terms  of  the  pledge  made  by  the 
president  are  in  excess  of  the  authority  conferred  on  him,  when  at  the  time 
of  the  pledge  it  was  cognizant  of  all  the  particulars  thereof,  and  received 
the  money  borrowed,  and  gave  no  sign  of  repudiating  the  transaction. 
Same. 

A  pledgor  cannot  object  that  a  sale  of  the  thing  pledged  by  one  acting 
as  agent  of  the  pledgee  was  unauthorized  by  the  latter,  when  It  appears 
that  such  agent  acted  upon  an  assumption  of  authority,  and  ^aat  the 
pledgee  was  aware  of  the  sale,  and  never  made  any  objection  to  It 
PXiBOQE — Balb  by  Pledgee — Notice. 

A  pledgee,  authorized  by  the  terms  of  the  pledge  to  sell  the  securities 
without  notice  to  the  pledgor,  is  not  bourd  to  notify  the  pledgor  of  th« 
grounds  on  which  he  exercises  the  power  of  sale. 
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4.  Bii.t,8  AND  Notes— Matukitt— Demand. 

When  a  note  Is  made  payable  five  days  after  demand,  an  express  de- 
mand In  explicit  terms  Is  not  In  all  cases  and  for  all  purposes  necessary. 
If  the  payee  signifies  to  the  maker  his  desire  for  payment  in  such  majono; 
as  to  be  the  equivalent  of  a  request,  this  is  sufficient. 

0.  Same— Effect  of  Sale. 

A  sale  of  collateral  by  the  pledgee  pursuant  to  the  terms  of  the  pledge 
conveys  the  entire  Interest,  so  that  the  pledgor  is  not  entitled,  as  against 
the  purchaser,  to  a  surplus  realized  by  him  beyond  the  amount  for  wbicta 
the  pledge  was  made. 

•.  Sake — Bxpeksbs  of  Realizing  on  Pi.bdobd  Sbodritt. 

A  corporation,  claiming  money  under  a  contract,  after  instituting  suit 

I  thereon,  pledged  the  contract  with  a  third  person  as  collateral,  bat  con- 
tinued to  prosecute  the  suit  in  its  own  name,  with  a  view  of  realizing  for 
itself  a  surplus  above  the  amount  of  the  debt  secured  by  the  pledge.  After 
it  obtained  decree,  one  who  had  purchased  the  contract  from  the  pledgee 
under  his  power  of  sale  intervened,  and  claimed  the  proceeds  of  the 
decree.  BM,  that  the  pledgor  was  not  entitled  to  be  repaid  oat  of  the 
fund  the  expenses  incurred  in  prosecatlng  the  suit. 

7.  Attorney  and  Client— Lien  for  Services. 

The  rule  giving  attorneys  and  solicitors  a  lien  upon  the  recovery  for  com- 
pensation for  their  services  extends  also  to  expenses  incurred  in  rendering 
the   services. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Dirision  of  the  Western  District  of  Tennessee. 

The  original  bill  in  this  cause  was  filed  on  January  21,  1892,  by  the  Hazelton 
Tripod-Boiler  Company  against  the  Citizens'  Street-Railroad  Company  for  the 
purpose  of  obtaining  a  decree,  and  enforcing  a  mechanic's  lieu  upon  a  lot  lu 
Memphis  on  which  were  the  steam  power  and  machinery  by  which  the  rail- 
road company  operated  its  railway  system.  The  amount  for  which  a  decree 
and  the  enforcement  of  the  lien  were  prayed  was  the  sum  of  $17,000,  and 
some  interest;  the  principal  sum  being  the  purchase  price  for  three  steam 
boilers  furnished  by  the  boiler  company,  a  corporation  located  at  Chicago,  to 
the  railroad  company,  a  corporation  doing  business  at  Memphis,  for  the  pur- 
pose of  supplying  the  latter  with  power.  The  contract  between  the  compa- 
nies, under  which  the  boilers  were  supplied,  had  been  made  In  April,  ISB^l, 
and  the  boilers  were  set  up  during  that  year;  but  the  purchase  price,  though 
In  terms  due  some  time  previous  to  the  filing  of  the  bill,  had  not  been  paid,— 
the  railroad  company  having  refused  payment  upon  the  ground  that  the  boil- 
ers were  defective,  and  not  in  conformity  with  the  contract  Upon  the  flling 
of  the  bill  the  railroad  company  appeared  and  answered;  setting  up  the  faulty 
execution  of  the  contract  on  the  part  of  the  boiler  company  In  defense,  and 
further  alleging  that  the  contract  itself,  in  respect  to  the  purchase,  was  modi- 
fied by  a  further  stipulation  that  it  should  not  exceed  the  cost  of  constrac- 
tion.  On  June  6, 1892,— a  few  months  after  filing  the  bill,— the  boiler  company, 
being  in  need  of  funds,  borrowed  $10,000  from  Qeorge  Linyard,  of  New  York, 
and  gave  him  its  promissory  note  therefor,  with  Interest;  therein  also  pledging 
the  boiler  company's  Interest  in  the  contract  with  the  railroad  company  above 
set  forth.    This  instrument  was  in  the  language  following: 

"$10,000.  Chicago,  Illinois,  June  6th,  1892. 

"Five  days  after  demand,  for  value  received,  we  promise  to  pay  to  the  order 
of  ourselves  the  sum  of  ten  thousand  dollars,  at  our  office,  1410  Manhattan 
Building,  with  interest  at  the  rate  of  six  per  cent,  per  annum  after  date;  hav- 
ing deposited  with  said  legal  holder  of  same,  as  collateral  secnrlty,  our  con- 
tract with  Citizens'  Street-Kallroad  Company  of  Shelby  County,  Tennessee, 
Memphis,  Tennessee,  dated  April  15,  1801,  and  accepted  May  2,  1891,  which 
we  hereby  give  the  said  legal  holder  of  said  note,  his  agent  or  assignee,  au- 
thority to  sell,  or  any  part  thereof,  on  the  maturity  of  this  note,  or  at  any  time 
thereafter,  or  before,  in  the  event  of  said  securities  depreciating  in  value  in 
the  opinion  of  said  legal  holder  of  said  note,  at  public  or  private  sale,  at  the 
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:retlon  of  said  legal  bolder  of  said  note,  his  assignee,  without  advertising 
same  or  demandliig  payment,  or  giving  us  any  notice,  and  to  apply  so 
ch  of  the  proceeds  tiiereof  to  the  payment  of  this  note  as  may  be  neces- 
y  to  the  same,  with  all  Interest  due  tbereon,  and  also  to  the  payment  of  all 
lenseB  attending  the  sale  of  the  said  collateral,  Including  attorney's  fees; 
1  in  case  the  proceeds  of  the  sale  of  the  said  collateral  shall  not  cover  the 
Qcipal.  Interest,  and  expenses,  we  promise  to  pay  the  deficiency  forthwith, 
er  such  sale.  Hazel  ton  Tripod-Boiler  Co., 

"By  0.  B.  Holmes,  President." 

n  October,  1892,  as  Llnyard  alleges,  ba  sent  this  Instrumeot  to  L.  H.  Bls- 
i.  one  of  the  solicitors  for  the  boiler  company  in  the  then  pending  suit,  with 
trnctions  to  collect  it,  and,  after  paying  Llnyard  what  was  due  him,  to 
y  tbe  balance  to  the  boiler  company.  In  December  following,  the  boiler 
npany,  having  become  Insolvent,  made  an  assignment  for  the  benefit  of  its 
iditors  to  O.  W.  Ortffln,  as  trustee;  and  he  subsequently  became  a  party 
the  suit,  as  co-complainant  The  taking  of  proof,  and  other  preliminary 
itters,  prolonged  the  suit  for  several  years.  In  November,  1894.  Llnyard 
idered,  and  by  leave  of  tbe  court  filed,  a  supplemental  bill,  so  called,  alleging 
I  acqatsltlon  of  the  note  and  pledge  above  mentioned,  that  he  had  sent  the 
itniment  to  Bisbee,  as  above  stated;  that  Bisbee  had  not  collected  the  note, 
d  had  refused  to  return  It  to  Llnyard  on  the  latter's  request;  that  he  bad 
erefore  revoked  Blsbee's  authority;  and  he  prayed  that  the  proceeds  of  the 
it  should  first  be  applied  In  satisfaction  of  the  note.  To  this  bill  the  boiler 
mpany  and  Grlflln,  Assignee,  were  made  defendants,  and  they  answered,  ad- 
Itting  the  aabstantial  allegations  of  the  bill.  During  tbe  progress  of  the 
it.  and  after  considerable  proof  had  been  taken,  the  case  was  brought  on  for 
aring;  and  the  court,  apparently  being  in  doubt  whether  the  contract  for 
e  boilers  was  modified  to  the  extent  that  the  price  should  not  exceed  their 
:tual  cost,  ordered  a  reference  to  the  master  to  ascertain  and  report  what 
at  cost  was.  This  duty  was  performed  by  the  master,  but,  as  It  was  finally 
>ld  by  the  court  that  the  decree  should  be  for  the  contract  price,  fiurtber  ref- 
ence  to  that  report  is  unnecessary. 

Od  January  6.  1896,  Llnyard,  after  having  made,  as  he  claims,  repeated  but 
effectual  efforts  to  realize  bis  debt  by  demand  upon  the  assignee,  and  en- 
mvor  to  sell  his  collateral,  finally  sold  the  contract  to  WUliam  McDougall 
tr  tbe  sum  of  $11,000.  On  the  17th  of  tbe  same  month.  Judge  Hammond, 
ho  had  heard  the  case,  filed  an  opinion  ordering  a  decree  in  favor  of  the 
jiier  company  for  the  amount  specified  by  the  contract,  with  interest.  72 
ed.  317.  A  few  days  thereafter,  McDougall  made  application  to  the  court 
)r  leave  to  file  a  supplemental  bill  setting  up  the  transfer  to  him  of  the  snb- 
K:t-matter  of  the  suit,  and  praying  that  the  decree  might  be  entered  in  his 
Ivor.  Leave  to  file  this  bill  was  postponed  until  after  the  decree  should  be 
itered.  On  January  Slst  the  final  decree  in  the  primary  controversy  for 
IS.473.37  was  entered  In  favor  of  tbe  boiler  company  against  the  railroad 
impany,  and,  this  being  done,  McDougall's  bill  was  permitted  to  be  filed. 
1.  32o.  The  railroad  company  paid  tbe  amount  decreed  against  it  into  court, 
od  this  was  turned  into  the  registry  to  await  the  determinatiou  of  the  clalniH 
pon  it  set  up  by  various  parties.  The  boiler  company,  upon  grounds  stated 
1  the  opinion,  claimed  that  the  pledge  of  the  collateral  in  the  note  was  un- 
nthorised,  and,  further,  that  the  sale  by  Llnyard  to  McDougall  was  Inopera- 
ive  to  convey  more  than  so  much  of  the  interest  in  the  contract  as  would 
ufflce  to  pay  the  $10,000  borrowed  from  Llnyard,  with  interest,  and  there- 
ore  It  was  entitled  to  the  whole  of  the  decree,  or  at  all  events  to  the  surplus 
f  the  decree  after  that  debt  was  satisfied.  Bisbee  and  Metcalf  &  Walker, 
be  counsel  who  had  conducted  the  suit  for  the  complainant,  asserted  a  lien 
ipon  tbe  fund  for  their  services,  the  value  of  which,  upon  reference,  was 
xed  at  $3,000;  and  $131.70  were  allowed  them  for  personal  expenses  which 
hey  also  claimed.  Grlflln  made  claim  for  his  personal  expenses  Incurred  In 
he  progress  of  the  litigation,  which  by  like  reference  were  found  to  amount 
o  $548.82.  All  these  claims  were  denied  by  McDougall.  who  Insisted  that 
he  whole  amoimt  of  the  decree  should  be  paid  to  him.  Upon  final  hearing, 
fadge  Clark,  who  heard  tbe  case  upon  these  controversies,  held  that  the  claim 
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of  the  boHer  company  to  the  whole  decree  or  to  the  surplus  was  not  maintaina- 
ble; that  Bisbee  and  Metcalf  &  Walker  were  entitled  to  the  lien  claimed  by 
them  for  counsel  fees  and  expenses,  In  the  amounts  above  stated;  and  that 
Griffin  was  not  entitled  to  be  reimbursed  for  his  personal  expenses  Incurred 
In  the  suit  A  decree  for  distribution  of  the  fund  was  entered  accordingly. 
Some  minor  details  of  fact  are  noted  to  the  opinion  following'.  The  boiler 
company  and  Grlffln  appeal  from  so  much  of  the  decree  as  denies  their  respec- 
tive claims,  and  McDougall  appeals  from  the  allowance  of  the  claims  of  Bis- 
bee and  Metcalf  &  Walker  for  counsel  fees  and  expenses. 

J.  H.  Watkine,  for  McDougalL 

S.  P.  Walker,  for  Hazelton  Tripod-Boiler  Ck). 

Before  TAFT  and  LUETON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Jtidge. 

SEVEHENS,  District  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  boiler  company,  upon  its  ajqieal,  contests  the  right  of  Mo- 
Dougall  to  take  the  whole  of  the  decree  against  the  railroad  company, 
subject  to  the  lien  of  counsel,  on  various  grounds: 

1.  It  is  urged  that  the  pledge  of  the  collateral  to  the  note  was  void 
because  in  excess  of  the  authority  conferred  upon  Holmes,  the  presi- 
dent of  the  company,  who  transacted  the  buBiness,  by  the  board  of 
directors.  The  resolution  authorizing  him  in  terms  empowered  him 
to  assign  the  contract  to  the  holder  of  the  note,  as  security  therefor, 
and  to  authorize  such  holder  to  collect  the  amount  due  on  the  con- 
tract, to  satisfy  himself  for  the  sum  due  on  the  note,  with  interest, 
together  with  all  expenses  of  collection,  and  thereupon  to  require 
him  to  account  to  the  boiler  company  for  the  surplus.  The  note  was 
negotiable,  and  it  is  manifest  that  it  was  anticipated  that  the  note, 
with  the  collateral,  might  pass  into  other  hands  by  transfer  from 
the  original  holder.  The  collateral  was  an  incident,  and  would  pass  by 
the  transfer  of.  the  debt  to  the  new  holder,  and  he  would  be  authorized 
to  take  all  appropriate  measures  for  the  collection  of  the  mon^  due 
on  the  contract  pledged.  Construing  the  resolution  of  the  board 
strictly,  It  might  be  doubted  whether,  if  Linyard  had  known  its  terms, 
'he  could  have  enforced  the  payment  of  the  note  by  a  sale  of  the  con- 
tract pledged.  Possibly  it  might  still  have  been  competent  for  him  ta 
have  urged  that  under  the  resolution  itself  he  was  entitled  to  the 
ordinary  rights  of  a  pledgee,  which  would  have  included  the  power 
of  sale,  as  well  as  the  right  to  enforce  collection  of  it  by  sniL  But 
it  is  not  necessary  to  determine  this  question.  We  are  satisfied  that 
the  boiler  company  knew  of  the  particulars  of  the  transaction  as  it 
occurred.  Moreover,  it  received  the  money  borrowed,  and  gave  no 
sign  of  repudiating  the  means  by  which  it  had  been  obtained.  It 
knew,  and  Griffin,  the  assignee,  knew,  that  Linyard  was  for  a  consid- 
erable period  endeavoring  to  sell  the  pledge,  and  no  objection  to  his 
want  of  authority  to  make  such  sale  was  interposed.  In  these  circum- 
stances, it  is  evident  that  it  cannot  now  be  heard  to  disavow  the " 
terms  of  the  contract  by  which  it  borrowed  the  money.  Wilson  v. 
Pauly,  18  C.  C.  A.  475,  72  Fed.  129,  and  37  U.  S.  App.  642.  It  is  further 
argued  in  support  of  this  denial  of  authority  that  the  power  to  sell 
without  notice,  if  such  power  was  given,  did  not  include  the  power 
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to  sell  withoat  demand;  but  as  we  reach  the  conclusion,  stated  in 
diBcnssuig  another  branch  of  the  case,  that  a  sufficient  demand  was 
made,  in  the  circumstances,  we  need  not  follow  the  subject  further 
in  this  connection. 

2.  It  is  insisted  by  the  boiler  cdmpany  that  Woodbridge,  who  made 
the  sale  to  McDongall  for  Linyard,  is  not  proved  to  have  had  author- 
ity from  Linyard  to  make  it  But,  while  it  is  true  that  there  is 
no  direct  proof  of  his  appointment  as  a^nt,  it  appears  that  he  had 
for  some  time  previous  to  the  sale  been  acting  professedly  for  Linyard 
in  trying  to  realize  the  debt  from  the  sale  of  the  collateral,  and  fur- 
ther that,  in  making  the  disposition  of  it  to  McDongall,  he  acted  upon 
an  assumption  of  authority  from  Linyard,  in  whose  name  he  made 
the  sale.  The  latter  came  into  the  suit  in  1894,  and  has  continued 
to  be  a  party  since,  although  only  nominally  such  since  the  sale  to 
McDongall  in  1896.  The  circumstances  are  such  that  it  must  be  as- 
sumed that  he  was  aware  of  the  sale  of  the  boiler  company's  contract 
to  McDougall,  and  from  his  acquiescence  in  it,  and  his  failure  to  raise 
any  objection  to  the  decree  of  the  court  disposing  of  the  proceeds  to 
McDougall,  dther  before  or  after  the  decree  was  entered, — undoubt- 
edly with  his  full  knowledge, — we  think  it  may  be  fairly  inferred  that 
he  recognized  the  sale  as  one  made  for  him,  and  that  he  must  be  re- 
garded as  having  ratified  it.  Clearly,  he  would  be  bound  bv  the  or- 
ders and  decree  of  the  court  in  the  suit  to  which  he  has  been  a  party; 
and  one  of  those  orders  was  that  permitting  McDougall  to  file  the  sup- 
plemental bill,  which  was  based  upon  the  acquimtion  of  Linyard's 
rights.  We  therefore  think  there  was  no  error  in  holding  the  tranrfer 
to  have  ,been  duly  made,  so  far  as  the  question  of  the  authority  to 
make  it  is  concerned. 

3.  l^e  next  ground  taken  by  the  boiler  comjmny  is  that  the  sale 
of  the  i^edge  by  Linyard  was  prematurely  made.  It  is  contended  that 
it  nowhere  appears  that  the  sale  was  made  before  demand  for  pay- 
ment upon  the  ground  that  the  pledgee  regarded  the  security  as  de- 
preciating in  value.  We  know  of  no  rule  requiring  the  pledgee  to 
make  a  formal  announcement  of  the  reason  on  which  he  exercises  his 
power,  if  notice  thereof  has  not  been  stipulated  for  in  the  contract 
by  which  the  pledge  is  made.  In  this  case  notice  of  the  sale  was  ex- 
pressly waived  by  the  pledgor,  and  it  would  not  be  unreasonable  to 
hold  that  such  a  waiver  was  broad  enough  to  include  notice  of  the 
reason  for  making  it  There  is  abundance  of  evidence  to  show  that 
the  pledgee  mi^t  reasonably  have  regarded  his  security  as  depreciat- 
ing. It  was  the  subject  of  a  litigation  which  had  already  b^n  pro- 
tracted for  several  years.  It  was  being  persistently  defended,  and 
costs  and  fees  were  accumulating.  He  had  for  some  time  been  trying, 
without  success,  to  dispose  of  his  collateral,  and  had  offered  it  for 
considerably  less  than  the  amount  due  him  on  his  note,  and  the 
boiler  company  had  become  insolvent  We  are  disposed  to  believe 
that  Lin^rd,  in  these  circumstances,  regarded  his  security  as  de- 
predating, and  we  think  he  would  have  been  justified  in  selling  the 
pledge  on  that  ground.  But  we  are  also  of  opinion  that  sufficient  had 
transpired  to  effect  the  maturity  of  the  note. 

It  is  insisted  for  the  boiler  company  that  no  formal  demand  for 
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payment  of  the  note  is  ^own,  and  that,  as  it  was  made  payable  Ave 
days  after  demand,  it  Iiad  not  matured.  It  is  no  doubt  quite  de 
mentaiy  that  the  general  rule  applicable  to  an  instrument  thus  drawn 
is,  as  contended,  that  demand  of  paymeut  must  be  made,  in  order 
to  fix  its  maturi^.  But  an  ezpresb  demand,  in  explicit  terms,  is  not 
in  all  cases  necessary.  If  the  payee  signifies  to  the  maker,  and 
clearly  makes  known  to  him,  his  desire  for  payment,  in  such  manner 
as  to  be  the  equivalent  of  a  request,  that  is  sufficient.  A  note  in  this 
form  is  hdd  to  be  overdue  after  the  lapse  of  a  short  period,  varying, 
as  held  by  the  reported  cases,  from  one  to  a  few  months,  the  presump- 
tion being  that  demand  has  been  made,  and  payment  refused;  and 
upon  this  presumption  the  instrument  is  treated  as  dishonored.  Here 
the  note  had  been  outstanding  for  more  than  three  years.  The 
boiler  company  had  nothing  with  which  to  make  payment,  all  its 
property  having  been  assigned  to  Griffin ;  and  Woodbridge,  who  had 
charge  of  the  claim  for  Linyard,  was  for  several  months  in  commu- 
nication with  Griffin,  seeking  to  make  collection.  He  offered  to  take 
911,000  for  the  collateral.  Griffin  entertained  the  proposition,  and 
tried  to  raise  the  money.  In  1894  Linyard  had  intervened  in  the  suit, 
to  which  both  the  boiler  comimny  and  Griffin  were  already  parties; 
ailing  nonpayment  of  the  note,  and  praying  to  have  the  proceeds  of 
the  suit  on  the  collateral  applied  in  satisfaction  of  his  claim.  The 
boiler  company  and  Griffin  answered,  admitting  the  substance  of 
Linyard's  bill,  and  stating  that  when  the  sum  due  from  the  railroad 
company  was  realized  the  claim  of  lanyard  should  be  paid.  The  note 
itself  had  been  sent  to  the  boiler  company  as  early  as  October,  1892. 
for  the  purpose  of  getting  payment  oat  <rf  the  contract  pledged,  and 
that  company  put  the  papers  in  the  hands  of  Bisbee  for  the  collection 
of  the  amount  due  Linyard.  A  formal  demand  upon  the  boiler  com- 
pany would  have  been  wholly  futile.  We  cannot  doubt  that  there  was 
in  all  these  circumstances  the  equivalent  of  a  demand,  and  that  the 
note  must  be  regarded  as  having  been  long  past  due  when  Linyard 
sold  his  pledge  in  1896. 

4.  Another  contention  made  for  the  boiler  company  is  founded 
upon  these  facts:  There  is  evidence  tending  to  prove  that  McDou- 
gall's  purchase  was  in  the  interest  of  one  Billings,  who  was  at  the 
time  of  the  purchase  the  owner  of  the  large  majority  of  the  stock 
of  the  railroad  company,  and  had  also  had  a  controlling  interest 
in  that  company  from  its  formation, — covering,  of  course,  the  date 
of  the  contract  with  the  boiler  company;  that  Billings  had  promised 
the  railroad  company  to  provide  sufficient  funds  to  meet  its  liabili- 
ties, among  which  was  that  of  the  boiler  contract;  that  instead  of 
doing  this  he  caused  to  be  set  up  what  is  alleged  to  have  been  a  fic- 
titious defense  to  the  boiler  company's  suit;  that  by  being  kept  out 
of  the  money  due  on  the  contract  the  boiler  company  became  embar- 
rassed, and,  being  unable  to  pay  its  debts,  was  obliged  to  make  an 
assignment  for  the  benefit  of  its  creditors;  and  that  this  was  the 
reason  why  it  could  not  pay  its  debt  to  Linyard,  and  occasioned  the 
sale  of  the  collateral  to  McDougall  as  agent  for  himself.  It  is  upon 
this  proof  alleged  that  Billings  by  false  and  fraudulent  practices 
brought  about  the  conditions  which  compelled  the  sale,  and  having 
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effected  it,  and  taken  the  benefit  to  himself,  he  became  a  trustee  ex 
maleflcio.  Bat  it  is  hardly  conceivable  that  Billings  conld  have  been 
inspired  by  any  snch  motive  at  the  time  when  the  contract  for  the 
boilers  was  made.  There  were  no  circamstances  then  which  indi- 
cated that  any  such  scheme  was  possible.  The  defense  which  the 
railroad  company  interposed  was  one  which,  if  well  founded,  it  was 
proper  and  competent  for  that  company  to  make;  and  it  appears 
that,  npon  fall  proof  of  the  facts,  the  conrt  was  so  Ynnch  in  doubt 
that  a  reference  was  ordered  to  lay  the  foundation  for  a  decree  that 
the  contract  was  in  fact  such  as  the  railroad  company  alleged  it  to 
have  been.  And,  on  looking  into  the  evidence  in  the  record,  we 
are  unable  to  say  that  it  is  at  all  clear  that  there  was  no  fair  ground 
for  the  defense,  and  that  it  was  falsely  interposed.  Certainly  there 
is  no  snch  preponderance  of  evidence  leading  to  that  conclusion  as 
is  required  of  one  who  charges  another  with  a  fraudulent  motive. 
The  charge  in  this  instance  seems  mainly  to  rest  upon  the  fact  that 
the  defense  was  not  sustained  by  the  court,  for  we  find  not  much  else 
to  support  it.  Further,  there  is  no  proof  that  Billings  made  any 
promise  to  the  boiler  company  that  he  would  pay  for  the  boilers. 
Indeed,  it  is  clear  from  the  record  that  the  only  promise,  if  it  was 
snch,  which  Billings  made  of  the  kind  alleged,  was  a  promise  made 
to  the  railroad  company.  Oonflrmation  of  this  is  found  in  the  fact 
that  the  boiler  company  has  never  attempted  to  hold  Billings  npon 
any  obligation  directly  to  itself.  If,  therefore,  Billings  failed  to  fulfill 
such  an  obligation,  as  the  evidence  possibly  indicates,  it  was  a  mat- 
ter in  which  the  railroad  company  alone  was  concerned.  And  be- 
sides it  is  not  proved  that  the  defense  was  undertaken  because  of  a 
lack  of  funds  to  pay  the  railroad  company's  debt.  Up  to  about  the 
date  of  McDougall's  purchase  there  is  nothing  of  consequence  to 
show  that  Billings  had  conceived  the  purpose  of  making  it.  Our 
opinion  of  the  probability  is  that  Billings,  beine  quite  sure  that  there 
would,  in  any  event,  be  a  decree  for  a  larger  amount  than  Linyard's 
debt,  thought  it  a  good  speculation  for  him  to  buy  the  collateral,  and 
planned  to  do  so.  And  we  can  find  no  reason  for  saying  that  he  had 
not  the  same  privilege  to  buy  it  as  any  other  person  had.  He  was 
in  no  trust  relation  to  the  boiler  company,  and  a  sale  to  him  would 
not  put  that  company  in  any  worse  position  than  a  sale  to  any  other 
person.  It  may  be  (though  it  is  a  question  which  we  are  not  required 
to  decide)  that  the  railroad  company,  by  virtue  of  his  relation  to  it, 
coald  claim  that  the  purchase  should  be  held  to  have  been  made  in 
its  interest,  and  thereupon  hold  him  as  trustee.  But  that  is  an- 
other matter.  It  is  clear  that  he  stood  in  no  such  relation  to  the 
boiler  company.  In  the  case  of  Angle  v.  Railway  Co.,  151  U.  6.  1, 
14  Sup.  Ct.  240,  which  is  much  relied  upon  by  the  appellant,  two  very 
essential  facts  existed,  which,  as  has  been  shown,  did  not  exist  here. 
The  first  and  most  important  one  is  that  in  that  case  there  was  an 
unlawful  conspiracy  between  an  intervening  stranger  and  the  man- 
aging officials  of  the  debtor  company  to  defeat  the  plaintifTs  con- 
tract; and,  in  the  second  place,  it  involved  the  absteaction  of  all 
the  debtor's  assets  out  of  which  his  claim  could  be  collected.  Strip- 
ped of  these  features,  the  case  has  little  resemblance  to  this.     For 
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these  reasons  we  think  the  boiler  company's  claim  must  faiL  The 
sale  by  Linyard  conv^ed  the  whole  of  the  company's  interest  in  the 
contract  Trust  Co.  v.  Young,  4  0.  C.  A.  561,  64  Fed.  759,  aad  6  U. 
B.  App.  469;  Atlantic  Trust  Go.  t.  Woodbridge  Canal  &  Irrigation 
Co.,  86  Fed.  975,  982;  Wade  v.  Railroad  Co.,  149  U.  &  327,  13  Sup, 
Ct.  892.  Its  insolvency  was  the  cause  of  its  loss  of  the  pledge,  and 
there  is  nothing  shown  in  the  conduct  of  the  other  parties  which  is 
sufQciently  proximate  to  its  misfortune  to  make  them  responsible 
for  it  upon  any  recognized  doctrine  of  law  or  equity. 

The  appeal  in  respect  to  the  claim  of  Oriffin  stands  upon  these 
facts:  GrifBn  was  the  assignee  of  the  boiler  company.  In  the 
progress  of  the  suit  in  which  he  intervened  after  the  assignment,  he 
incurred  certain  traveling  and  other  expenses  in  giving  his  attention 
thereto.  For  the  amount  of  these  he  makes  claim  upon  the  fond. 
He  has  already  been  reimbursed  from  the  assets  of  the  boiler  com- 
pany. The  circuit  court  held  that  he  was  not  entitled  to  maintain 
this  claim,  and  we  are  of  opinion  that  this  conclusion  was  tight 
Under  the  general  rule  of  law,  the  expenses  incurred  in  enforcing 
the  pledge  must  be  borne  by  the  pledgor  (Gregory  v.  Pike,  15  0.  C. 
A.  33,  67  Fed.  837);  and,  if  the  pledgee  is  compelled  to  pay  them  in 
the  first  instance,  he  has  his  remedy  over  against  the  pledgor.  But 
here  the  pledgor  had  already  instituted  the  suit  in  its  own  behalf  at 
the  time  of  the  pledge,  and  it  thereafter  continued  to  prosecute  it 
by  its  own  counsel.  After  the  assignment  to  Oriffin  he  catbe  in, 
and  the  suit  was  prosecuted  by  them  jointly.  It  was  thus  prosecuted 
in  their  own  interest;  the  purpose  being  to  reduce  the  claim  to  judg- 
ment, and  thereupon  to  obtain  the  proceeds  after  paying  the  sum 
for  which  it  was  pledged.  They  retained  the  control  of  the  suit 
and  the  only  object  of  Linyard's  intervention  in  1894  was  to  obtain 
standing  ground  in  the  court,  upon  which  he  could  be  recognized 
when  the  fund  should  be  brought  in.  This  was  the  whole  conse- 
quence of  his  intervention.  It  was  an  episode  which  formed  no 
part  of  the  main  proceeding  in  the  case.  We  can  discover  no  groond 
upon  which  Linyard's  pledge  could  be  burdened  with  the  expenses  of 
the  boiler  company,  or  later  of  the  assignee,  in  reducing  the  claim  to 
judgment  by  a  suit  brought  and  controlled  by  itself  for  its  own  pur- 
poses. If  such  a  claim  could  be  supported,  it  is  obvious  that  the 
costs  might  absorb  the  pledge,  and  leave  to  the  pledgor  the  surplus 
intact. 

McDongall  appeals  from  that  provision  of  the  decree  which  allowed 
to  Bisbee  and  Metcalf  &  Walker  their  claim  for  professional  services 
in  the  case,  fixed  at  13,000,  and  their  expenses  in  rendering  such  serv- 
ices, amounting  to  $131.70.  The  allowance  of  this  claim  is  resisted 
on  two  grounds:  First,  because,  as  is  urged,  the  lien  of  the  solicitors 
had  not  become  fixed  on  the  6th  day  of  January,  when  the  sale  to 
McDougall  took  place;  and,  second,  because  they  have  denied  and 
resisted  the  demand  of  the  true  owner  of  the  claim.  In  respect  to 
the  first  ground,  it  appears  that  the  solicitors  above  named  filed  the 
original  bill  in  bdialf  of  the  boiler  company.  When  Qriffin,  the 
assignee,  joined,  they  continued  to  represent  the  parties  complainant; 
and  this  was  their  position  in  the  case  at  the  time  of,  and  subsequent 
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to,  the  filing  of  the  Intervening  petition  of  Linyard.  He  took  no  step 
to  displace  them,  but  in  effect  allowed  them  to  continue  the  prosecu- 
tion of  the  BTiit;  his  intervention  being,  as  already  indicated,  simply 
to  obtain  a  foothold  in  the  case,  and  be  in  position  to  demand  the  rec- 
ognition of  his  rights  when  the  proceeds  of  the  decree  should  be  paid 
in.  At  the  date  of  the  entry  of  the  decree  they  were  still  the  solicit- 
ors for  the  complainants.  McDougall's  purchase  was  made  on  the 
6th  of  January.  The  opinion  of  the  court,  announcing  the  final  de- 
termination of  the  merits  of  the  case,  was  handed  down  on  the  17th. 
McDongall  filed  his  application  for  leave  to  intervene  on  the  25th. 
The  conrt  denied  the  application  for  the  time  being,  and  on  the  31st 
of  the  same  month  entered  the  final  decree,  in  accordance  with  its 
opinion  filed  on  the  17th,  in  favor  of  the  original  parties  complainant, 
and  against  the  railroad  company.  McDougall  was  thereupon  al- 
lowed to  intervene.  Whether  the  court  was  influenced  in  some 
measure  in  delaying  the  allowance  of  McDougall's  intervention  by  the 
purpose  to  preserve  the  Hen  of  the  solicitors  upon  the  fund,  does  not 
appear.  But,  if  it  was,  we  think  it  was  not  improper.  These  solicit- 
ors had  carried  on  the  contest  from  the  be^nning,  and  had  brought 
it  to  an  altogether  successful  result.  The  professional  labor  in  the 
case  waa  substantially  ended,  and  the  fruits  of  their  service  were  al- 
ready in  sight  The  litigation  was  ended,  and  nothing  remained  but 
the  formal  entry  of  the  conclusion  already  declared  by  the  court.  If 
there  were  anything  in  the  circumstance  that  the  decree  had  not  l)een 
entered  when  McDougall  presented  his  supplemental  bill,  and  applied 
for  leave  to  intervene  in  the  suit,  even  if  the  court  had  then  allowed  it 
to  be  done, — a  point  we  do  not  decide, — it  was  a  bare  technicality; 
and  McDougall  has  no  equity  to  complain  that  the  court  did  not  allow 
him  at  the  nick  of  time  to  stand  in  and  prevent  the  formal  act  which 
would  fix  the  Men.  By  the  law  of  Tennessee,  attorneys  and  solicit- 
ors have  a  lien  upon  the  recovery,  whether  by  judgment  or  decree, 
for  their  serrices  in  the  case.  Hunt  v.  McClanahan,  1  Heisk.  503; 
Perkins  v.  Perkins,  9  Heisk.  95;  Damron  v.  Bobertson,  12  Lea,  372; 
Eoberts  v.  Mitchell,  94  Tenn.  277,  29  S.  W.  5;  Brown  v.  Bigley,  3  Tenn. 
Gh.  618.  The  assignee  of  a  judgment  takes  it  subject  to  the  lien. 
Cunningham  v.  McQrady,  2  Baxt.  141.  And  although  it  does  not  ap- 
pear that  the  question  has  ever  been  considered  by  the  supreme  court 
of  that  state  whether  the  same  rule  would  apply  to  the  expenses  in- 
curred in  rendering  such  services,  we  can  see  no  reason  for  a  distinc- 
tion. The  labor  and  the  money  expended  are  equally  the  property  of 
the  lawyer,  and  alike  necessary  to  the  prosecution  of  the  suit.  In 
substance,  they  are  intrinsically  connected, — ^the  service,  and  the  ex- 
penses incurred  in  rendering  it.  The  other  reason  assigned  for  the 
rejection  of  this  claim  is  that  the  solkitors  have  denied,  and  continue 
to  deny,  the  right  of  the  true  owner  of  the  decree.  The  basis  of  this 
allegation  consists  in  the  fact  that  as  solicitors  for  the  complainants 
they  have  adhered  to  their  clients,  and  have  presented  and  urged  the 
claims  of  those  clients  to  the  decree,  or  some  part  of  it  There  was 
no  departure  from  duty  in  this.  It  was  hardly  to  be  expected  that 
npon  such  an  issue  they  would  go  over  to  the  opposite  party.     The 
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role  relied  npon,  that  the  lien  is  lost  by  hostile  action  towards  the 
owner,  rests  upon  the  asaumption  of  a  repudiation  of  his  duly  by  the 
attorney,  and  has  no  application  to  the  present  case.  The  solicitors 
did  not  hare  their  lien  by  virtue  of  any  relation  to  linyard  or  Mc- 
Dougall,  but  upon  the  ground  that  they  had  prosecuted  the  suit  for 
the  recovery  of  this  fond  to  a  final  decree  for  parties  entitled  to  main- 
tain it.     There  was  no  error  in  sustaining  this  daim. 

None  of  the  assignments  of  error  being  sustained,  the  decree  ap- 
pealed from  is  affirmed.  McDougall  will  recover  his  costs  on  this 
appeal  and  in  the  court  bdow  against  the  boiler  company  and  Griffin, 
as  between  those  parties,  and  Bisbee  and  Metcalf  &  Walker  will  re- 
cover their  costs  against  MoDougall  in  this  court  and  in  the  court  be- 
low. 


CITY  OP  DENVER  et  al.  ▼.  SHERBET. 
(Circuit  Qonrt  of  Appeals,  Bigbth  drcalt     June  27,  18G8.) 
No.  1,061. 
t.  CiTIZKNSHIF — CbAKOR  OF  DoUIOIUt. 

Plaintiff,  who  had  altrays  resided  In  Kansas,  as  a  member  of  her  father's 
family,  went  to  Denver,  Colo.,  where  she  toolc  an  examination  for  the  po- 
sition of  teacher  in  the  schools,  intending,  if  successful,  to  remain  ttiete, 
but,  if  not,  to  return  to  Kansas.  Before  the  result  of  her  examination  was 
known,  she  was  serioosly  Injured,  and,  when  sufficiently  recovered,  re- 
turned to  her  father's  home,  in  Kansas,  where  she  remained.  Beli,  that 
she  did  not  cease  to  be  a  citizen  of  Kansas. 
X  Municipal.  Corforationb— Electric  Light  Poles  ik  Strkbts — Liabiutt 
roR  DsrECTs. 

A  city,  by  authorizing  the  erection  by  an  electric  light  company  of  poles 
and  wires  in  the  streets,  does  not  become  chargeable  with  the  duty  of  in- 
specting such  structures,  and  maintaining  them  In  a  safe  condition  for 
the  protection  of  persons  using  the'  streets  for  travel,  to  the  aame  extent 
as  though  it  had  itself  erected  them;  but  its  dnty  extends  only  to  a  general 
supervision  over  the  light  company,  and  it  is  liable  for  Injuries  caused  by 
defects  only  when  It  has  been  negligent,  after  actual  or  constructive  notice 
of  such  defects.  .  Thayer,  Circuit  Judge,  dissenting. 
8.  Parties— Joinder  of  Defendants— Motion  to  Require  Electios'. 

Where  an  action  was  brought  against  a  city  and  an  electric  light  company 
as  jointly  liable  for  an  injury  to  plaintiff,  and  no  objection  to  the  joinder 
was  taken  by  motion  or  demurrer,  but  defendants  both  answered,  a  motion 
made  when  the  cause  came  on  for  trial  to  require  plaintiff  to  elect  which  de- 
fendant she  would  proceed  against  was,  In  effect,  a  motion  for  separate 
trials;  and,  being  addressed  to  the  discretion  of  the  court,  its  mling  there- 
on Is  not  reviewable. 
4  Electric  Lioht  Comfant— LiAsiLrrr  fob  Dbfbctivb  Pole— Ikbtrvctions. 

An  Instmction  that  it  is  the  duty  of  an  electric  light  company  having 
poles  in  the  streets  to  make  such  Inspection  of  them,  "from  time  to  time. 
as  will  determine  and  ascertain  whether  decay  has  taken  place  to  such  an 
extent  as  to  render  the  timber  unfit  for  use,"  is  misleading,  wh«:e  the  de- 
fect shown  by  the  evidence  was  not  visible  from  the  outside,  as  apparently 
requiring  that  the  Inspection  must  be  effectual  and  going  beyond  the  ordi- 
nary requirement  of  reasonable  and  ordinary  care. 
IL  Same— Notice  of  Defect — Knowledge  or  Employe. 

The  discovery  of  a  defect  in  an  electric  light  pole  by  an  employ^  of  tiie 
company  while  In  the  line  of  his  employment,  and  whose  duty  It  is  to  re- 
port it  to  his  superiors.  Is  notice  of  such  defect  to  the  company. 
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t.  Sams— Pbrsokal  Ikjubt— Oohtribotobt  Keoliokncx. 

The  fact  tbat  plaintiff  waa  walking  diagonally  acrosa  the  atteet  when 
■truck  by  a  falling  electric  light  pole  and  wlraa  does  not  tend  to  establlata 
contributory  negligence,  In  the  absence  of  any  facts  which  would  charge 
her  with  notice  that  there  was  greater  danger  in  so  crossing. 

7.  D.AMA6B8  FOB  Fkbsohai.  iNjcRina— Fcturb  Earnings. 

An  Instruction  that,  if  the  jury  found  that  plalntlfTs  injuries  would  im- 
pair her  ability  to  carry  on  her  occupation  as  school  teacher  in  the  future, 
abe  was  entitled  to  recover  as  damages  therefor  the  amoont  of  salary  she 
would  hare  earned  during  the  time  she  would  be  so  disabled  from  pur- 
stiing  her  occupation,  is  erroneous;  the  true  rule  being  tliat,  upon  all  the 
eridence,  the  Jury  should  award  such  fair  sum  as  would,  in  their  judg- 
ment, compensate  for  the  lessened  or  destroyed  ability  to  earn  money, 
making  due  allowance  for  the  contingencies  and  uncertalntlM  that  inhere 
In  such  matters.   Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
.of  Colorado. 

T.  J.  O'Donnell  (Milton  Smith,  on  briei),  for  plaintiffs  in  error. 
D.  V.  Bums,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

SHIRAS,  District  Judge.  This  action  waa  brought  in  the  circuit 
court  for  the  district  of  Cdorado  by  the  defendant  in  error  against 
the  city  of  Denver  and  the  Denver  Consolidated  Electric  Company 
to  recover  damages  for  personal  injuries  caused  her  by  the  falling  of 
an  electric  light  pole  to  which  were  attached  the  wires  which  sup- 
p<Mi:ed  the  lamp  used  in  lighting  the  city  streets.  In  her  petition, 
the  plaintiff,  as  ground  of  jurisdiction,  averred  that  she  was  a  citizen 
of  the  state  of  Kansas,  and  that  the  defendants  were  corporations 
created  under  the  laws  of  the  state  of  Colorado.  In  the  answers 
filed,  the  defendants  took  issue  on  the  averment  of  the  citizenship  of 
the  plaintiff,  claiming  that  she  had  become  a  citizen  of  the  state  of 
Colorado.  The  issue  thus  made  was  heard  and  determined  before 
entering  upon  the  merits  of  the  case,  and,  upon  the  conclusion  of  the 
evidence  adduced  on  that  issue,  the  court  instructed  the  jury  to  find 
thereon  in  favor  of  the  plaintiff,  and  this  ruling  is  now  assigned  as 
error.  The  point  at  issue  was:  Of  what  state  was  the  plaintiff  a 
citizen  when  this  action  was  brought,  on  the  29th  day  of  October, 
1897?  The  evidence  showed  without  dispute  that  the  plaintift  had 
been  bom  in  Hiawatha,  Kan.,  and  had  lived  there  all  her  life,  as  a 
member  of  her  father's  family,  being  engaged  as  a  teacher  in  the  pub- 
lic schools  of  that  place,  until,  in  May,  1897,  she  went  to  the  city  of 
Deavet,  for  the  purpose  of  endeavoring  to  secure  a  position  in  the 
schools  of  that  city;  and  she  and  her  father  both  testified  that,  if  she 
failed  in  securing  such  position,  it  was  her  intent  to  return  to  Kansas, 
and  continue  her  occupation  as  a  teacher  in  Hiawatha.  On  the  21st 
and  22d  days  of  June,  she  underwent  the  requisite  examination  be- 
fore the  school  board  of  Denver;  but,  before  the  result  was  known, 
she  was  injured  as  stated,  and,  when  sufQciently  recovered,  she  re- 
turned to  her  father's  house,  in  Hiawatha;  and  since  that  time  she 
had  continued  to  live  at  Hiawatha  as  an  inmate  of  hia  family.    The 
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utmost  that  could  be  fairly  claimed  under  the  evidence  in  this  case 
is  that  it  was  the  purpose  of  plaintiff  to  change  her  place  of  resi- 
dence from  Hiawatha  to  Denver  in  case  she  was  successful  in  ob- 
taining a  position  as  teacher  in  the  schools  of  the  latter  city;  but 
this  position  was  not  obtained,  and  the  plaintiff  still  continues  to  be 
a  member  of  her  father's  family,  at  BUawatha.  Clearly,  therefore, 
there  was  not  any  evidence  in  the  case  which  would  have  sustained  a 
finding  that  on  the  29th  day  of  October,  1897,  the  plaintiff  was  a  citi- 
zen of  the  state  of  Colorado,  and  had  ceased  to  be  a  citizen  of  Kansas; 
and,  this  being  true,  the  court  did  not  err  in  directing  a  verdict  on  this 
issue  in  favor  of  plaintiff,  thus  sustaining  the  jurisdiction  of  the 
court 

Upon  the  merits  of  the  case,  it  appeared  from  the  evidence  that  the 
Denver  Consolidated  Electric  Company,  under  an  ordinance  of  the 
city  of 'Denver,  had  obtained  the  authority  to  place  in  the  city  streets 
the  poles  and  wires  necessary  to  liable  it  to  furnish  electricity  for 
lighting  purposes;  that,  in  pursuance  of  this  authority,  it  had  main- 
tained at  the  intersection  of  Seventeenth-  and  Stout  streets  a  pole 
and  wires,  and  also  a  lamp  attached  to  wires,  for  the  purpose  of 
lighting  the  street;  that  on  the  22d  day  of  June,  1897,  this  pole  fell 
down,  carrying  with  it  the  wires  attached  thereto,  which  struck  the 
plaintiff,  who  was  then  crossing  the  street,  and  severely  injured  her. 
The  plaintiff  further  introdu^  evidence  tending  to  show  that 
the  pole  had  been  erected  for  a  number  of  years;  that  it  had  become 
rotten  in  the  part  subjected  to  the  dampness  of  the  earth,  which  con- 
dition could  have  been  readily  discovered  by  proper  examination  of 
the  pole;  and  it  was  claimed'  on  behalf  of  plaintiff  that  both  defend- 
ants had  been  guilty  of  negligence  in  thus  allowing  the  pole  to  remain 
in  the  street  after  it  had  become  rotten.  Both  the  city  and  the 
electric  company  are  joined  as  defendants  to  the  action,  but  it  will 
probably  aid  in  a  clear  understanding  of  the  questions  involved  if 
the  case  is  viewed — First,  as  an  action  against  the  city  alone,  and, 
second,  as  one  against  the  electric  company. 

In  defining  the  l^al  duty  imposed  upon  the  city,  the  court  charged 
the  jury  that: 

"The  city  of  Denver,  as  a  municipal  corporation,  Is  charged  wltb  tbe  duty 
of  keeping  the  streets  In  a  safe  condition.  If  It  does  anything  directly  to 
render  them  unsafe,  It  Is  liable  In  damages  for  the  act.  If  It. permits  another 
to  do  anything  which  renders  the  streets  unsafe,  it  Is  liable,  and  the  person 
doing  It  will  be  liable  in  the  same  degree.  If  tbe  dty  had  erected  this  pole 
which  fell,  and  tbe  falling  of  which,  It  Is  alleged,  caused  the  Injury,  and  had 
allowed  It  to  get  into  a  condition  which  caused  It  to  fall.  It  would  be  liable  for 
any  Injury  resulting  from  such  fall;  and  permitting  another,  tbe  Consolidated 
Blectrlc  Company,  to  maintain  the  pole,  in  no  manner  changes  the  position 
of  the  city  in  the  matter." 

Exceptions  were  duly  taken  to  ithe  cited  portions  of  the  charge  of 
the  court,  and  we  have  thus  presented  the  question  whether  the 
charge  correctly  states  the  duty  imposed  by  the  law  upon  the  city 
with  respect  to  the  poles  placed  in  the  streets  of  the  city  by  the  elec- 
tric company.  The  court  instructed  the  jury  that,  as  the  city  was 
charged  with  the  duty  of  keeping  the  streets  in  a  safe  condition,  it 
was  charged  with  the  duty  of  Inspecting  the  poles  from  time  to  time, 
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In  order  to  ascertain  their  condition;  and,  in  effect,  the  court  laid 
down  the  rule  that  the  city  was  bound  to  do  all  that  would  have 
been  required  of  it  had  the  city  itself  been  the  owner  of  the  electric 
plant,  including  the  poles  used  in  connection  therewith.  If  this  lia- 
bility exists  with  respect  to  the  poles  erected  in  the  streets,  it  must 
also  exist  with  respect  to  the  wires  and  lamps  attached  thereto,  for 
it  will  be  remembered  that  it  is  not  claimed  that  the  mere  erection  of 
the  pole  which  fell  created  an  unlawful  obstruction  of  the  streets; 
but  the  theory  of  the  trial  court  was  that,  as  the  city  permitted  the 
electric  company  to  erect  the  pole  as  part  of  its  lighting  system,  the 
city  was  charged  with  the  duty  of  inspection,  by  reason  of  the  duty 
of  the  dty  to  keep  the  streets  in  a  safe  condition,  and  therefore,  as  the 
city  permitted  the  electric  company  to  string  its  wires  along  the 
streets,  and  hang  its  lamps  over  the  same,  the  same  duty  of  inspection 
must  exist  with  respect  to  the  wires  and  lamps  as  exists  with  respect 
to  the  poles.  It  is  well  known  that.  In  the  development  of  urban  life, 
city  streets  are  now  used,  under  legislative  sanction,  for  many  pur- 
poses other  than  for  the  passage  of  persons,  animals,  and  vehicles 
along  the  same.  Underneath  the  streets  may  be  placed  conduits  for 
the  conveyance  of  water  and  gas,  while  above  ground  are  found  tele- 
graph and  telephone  wires,  electric  li^t  and  power  wires,  and  electric 
street-car  wires,  all  suspended  along  and  over  the  streets,  and  ex-, 
perience  has  demonstrated  that  the  presence  of  these  wires  creates 
a  new  danger  in  the  use  of  the  public  highways.  If  what  is  called 
"a  live  wire"  becomes  broken  and  falls  into  the  street,  it 'may  cause 
the  death  of  all  persons  or  animals  coming  into  contact  therewith. 
So,  also,  it  has  been  demonstrated  that,  in  the  mnning  of  cable  cars 
through  the  streets  of  a  city,  a  danger  is  created  to  the  public,  in  that 
occasionally  the  machinery  forming  the  grip  does  not  properly  act, 
and  the  car  cannot  be  stopped,  but  may  be  dashed  into  other  vehicles, 
causing  injury  to  persons  and  property,  or  the  cable  itself  may  be- 
come defective,  and  thus  cause  an  obstruction  to  the  free  use  of  the 
street  If  the  ruling  of  the  trial  court  in  this  case  is  sustained,  to 
the  effect  that,  because  the  city  permitted  the  electric  company  to 
erect  the  pole  in  the  street  as  part  of  its  electric  system,  the  city 
became  charged  with  the  duty  of  Inspecting  the  pole,  the  same  as 
though  it  was  owned  and  (q)erated  by  the  city,  then  it  must  follow 
that,  because  a,  city  permits  the  use  of  its  streets  for  telegraph,  tele- 
phone, electric  light,  and  power  systems,  as  well  as  for  the  use  of 
cable  and  electric  street-car  systems,  the  city  is  charged  with  the  duty 
of  inspecting  all  the  poles,  wires,  lamps,  cables,  and  cars  used  in  con- 
nection with  tiiese  systems  in  the  public  streets,  in  order  to  prevent 
obstructions  being  caused  to  the  safe  use  of  Hie  street,  through  de- 
fects in  the  appliances  used  for  these  several  purposes. 

The  trial  court  charged  the  jury  that,  if  the  city  was  liable  in  this 
case,  it  was  by  reason  of  its  omission  in  the  matter  of  inspection. 
But  it  is  apparent  that  inspection  is  merely  a  means  to  an  end,  and,  if 
the  city  was  under  obligation  to  inspect,  it  is  because  the  city  was  un- 
der obligation  to  maintain  the  pole  in  a  safe  condition;  and  that  this 
was  the  meaning  of  the  court  in  its  charge  is  clear  from  the  statement 
that: 
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"If  the  city  bad  erected  this  pole  which  fell,  and  the  falling  of  which,  It  ts 
alleged,  caused  the  Injury,  and  had  allowed  It  to  get  Into  a  condition  which 
caused  It  to  fall,  It  would  be  liable  for  any  Injury  resulting  from  such  fall; 
and  permitting  another,  the  Consolidated  Electric  Company,  to  maintain  the 
pole,  in  no  manner  changes  the  position  of  the  city  in  the  matter." 

Thus,  the  jury  were  instracted  that  they  must  view  the  case  just 
as  they  would  be  required  to  do  if  it  appeared  that  the  city  had 
itself  erected  the  pole  as  part  of  a  lighting  system  erected,  owned, 
and  operated  by  the  city.  Any  corporation,  municipal  or  otherwise, 
or  any  person  that  may  be  the  owner  of  an  electric  light  and  power 
plant,  is  under  obligation  to  use  ordinary  care  in  the  maintenance 
and  operation  thereof,  in  order  to  prevent  injury  to  third  parties; 
but  it  cannot  be  true  that,  simply  because  a  municipal  corporation 
permits  another  to  erect  and  operate  such  a  plant  in  the  city  streets, 
it  becomes  charged  with  the  duty  of  maintaining  the  poles,  wires, 
and  lamps  connected  therewith  in  a  safe  condition.  The  charge 
given  to  the  jury  was  to  the  effect  that  the  obligation  resting  upon 
the  city  was  just  the  same  as  though  the  city  had  erected  and  owned 
tile  pole;  that,  therefore,  it  was  under  obligation  to  inspect  the  pole 
from  time  to  time,  to  the  end  that  it  should  be  kept  in  a  safe  con- 
dition; and  that  if,  through  the  failure  to  properly  inspect  the  same, 
.  it  was  allowed  to  become  rotten  and  fall,  the  city  would  be  liable  for 
the  results  thereof.  If  this  is  a  correct  statement  of  the  law,  it 
follows  that  with  respect  to  all  the  appliances  in  the  shape  of  poles, 
wires,  lamps,  cables,  and  the  like  placed  in  the  city  streets,  by  tele- 
graph, telephone,  electric  light,  electric  power,  electric  and  cable 
street-car  companies,  there  rests  a  primary  duty  and  obligation  opon 
the  city  to  keep  them  in  safe  condition,  and  to  make  the  inspections 
necessary  to  detect  defects  in  order  that  the  same  may  be  promptly 
repaired.  If  this  duty  rests  upon  the  city,  then  it  will  be  compelled 
to  keep  in  its  employ  men  who  possess  the  knowledge  and  skill  need- 
ed to  detect  defects,  and,  when  detected,  to  repair  and  keep  in  proper 
condition  the  electric  wires  and  the  cables  and  other  appliances  osed 
In  the  streets;  and  it  is  apparent  that  this  would,  of  necessity,  lead 
to  a  conflict,  in  many  instances,  between  the  city  and  the  companies 
owning  and  operating  the  electric  and  cable  plants.  In  support  of 
the  charge  of  the  court  upon  this  point,  counsel  for  the  defendants 
in  error  cite  a  number  of  cases  decided  by  the  suprepie  court  of  the 
United  States  and  the  supreme  court  of  Colorado,  in  which  the  dnty 
of  inspecting  the  streets  is  recognized;  but  they  are  all  cases  based 
upon  defects  in  bridges,  sidewalks,  or  carriageways,  wherein  the 
primary  duty  of  erecting  and  maintaining  the  same,  as  part  of  the 
highway,  was  upon  the  city,  and  wherein  the  duty  of  inspection  ex- 
ists, because  the  duty  of  keeping  in  repair  rests  primarily  upon  the 
city;  but  none  of  these  cases  involved  the  point  now  under  consid- 
eration. In  this  case,  the  trial  conrt  held,  and  the  contrary  is  not 
contended  for  by  counsel  for  defendant  in  error,  that  the  original 
erection  of  the  pole  was  lawful,  and  did  not  constitute  an  obstruc- 
tion in  the  street;  and  therefore  the  question  is  narrowed  down  to 
the  point  whether  the  city  is  bound  to  inspect  from  time  to  time 
«11  poles,  wires,  lamps,  and  cables  that  may  he  lawfully  placed  io 
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the  streets,  foe  defects  therein,  and  to  repair  such  defects  in  order 
to  prevent  them  becoming  an  obstruction  to  the  safe  use  of  the 
streiets,  or  whether  the  rights  of  the  public  are  not  sufficiently  pro- 
tected by  imposing  the  duty  of  keeping  watch  over  these  appliances 
upon  the  corporation  or  person  owning  and  operating  the  same,  and 
holding  the  city  liable  only  iu  cases  wherein,  after  actual  or  con- 
structive notice  of  the  existence  of  danger  to  the  public  in  the  use 
of  the  street,  growing  out  of  or  caused  by  some  defect  in  the  poles, 
wires,  or  other  appliances,  the  city  does  not  use  diligence  in  ob- 
viating the  danger  thus  created.  Believing  this  to  be  the  extent  of 
liabili^  incurred  by  the  city  under  such  circumstances,  it  follows 
that  the  trial  court  erred  in  holding  that  the  same  rule  must  obtain 
as  would  be  applicable  if  the  city  had  itself  erected  the  pole  for  its 
own  purposes. 

Coming  now  to  a  consideration  of  the  errors  relied  on  as  grounds 
for  reversing  the  judgment  against  the  electric  company,  the  first 
one  present^  is  that  the  trial  court  erred  in  overruling  the  motion 
made  by  the  defendants  when  the  case  was  called  for  trial,  that  the 
plaintiff  be  required  to  elect  whether  she  would  proceed  against  th« 
city  of  Denver  alone,  or  against  the  electric  company  alone,  on  the 
ground  that  the  defendants  were  not  joint  tort  feasors,  and  were  not 
jointly  liable  to  plaintiff.  In  form,  the  complaint  charges  the  de- 
fendants with  a  joint  liability.  The  defendants  did  not,  by  motion 
or  demurrer,  present  the  question  whether  they  were  properly  joined 
in  the  action,  and  in  the  answers  filed  no  issue  or  question  of  this 
nature  was  presented.  The  case  coming  on  for  trial,  the  defendants 
then  moved  that  plaintiff  be  required  to  elect  whether  she  would 
proceed  against  the  city  or  the  electric  company,  which  was,  in  ef- 
fect, asking  the  court  to  order  separate  trials.  As  the  record  then 
was,  this  was  but  an  appeal  to  the  court  to  exercise  its  discretion  in 
determining  whether  there  should  be  separate  trials  of  the  issues  pre- 
sented  by  the  answers.  If  the  motion  had  been  granted,  and  plain- 
tiff had  elected  to  proceed  against  the  city,  the  case  would  still  be 
left  pending  against  the  electric  company,  as  the  motion  did  not  ask 
a  dismissal  of  the  case  as  against  either  defendant.  Motions  of  this 
character,  being  but  appeals  to  the  discretion  of  the  trial  court  in 
regulating  the  order  of  trial,  do  not  usually  present  questions  upon 
which  an  appeal  lies,  and  this  case  is  not  an  exception  to  the  gen- 
eral rule 

The  principal  grounds  relied  on  for  a  reversal  of  the  judgment 
against  the  electric  company  are  found  in  the  charge  of  the  court, 
touching  the  duty  of  the  company  with  respect  to  the  pole  erected 
by  it,  it  being  claimed  oa  behalf  of  plaintiff  in  error  that  the  court, 
in  effect,  made  it  the  duty  of  the  company  to  exercise  such  a  super- 
vision of  the  poles  forming  part  of  its  system  that  it  would  certainly 
detect  defects  therein  rendering  the  poles  unsafe.  It  will  be  remem- 
bered that  negligence  against  the  company  was  charged  in  two  par- 
ticulars: First,  that  the  company  failed  to  properly  inspect  the  pole 
from  time  to  time,  and  thus  it  was  allowed  to  become  rotten  and 
nnsafe;  and,  second,  that,  some  days  before  the  pole  fell,  actual  no- 
tice of  the  unsafe  condition  of  the  pole  was  brought  home  to  the 
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companj,  and,  with  this  notice,  the  company  neglected  to  make  it 
safe.  The  portions  of  the  charge  to  which  exceptions  were  taken 
are  as  follows: 

"The  pole  In  question  was  unquestionably  a  good  one  when  It  was  erected.  It 
was  large  enough,  and  apparently  strong  enough.  If  it  had  broken  down  Imme- 
diately, no  negligence  could  be  Imputed  either  to  the  city  or  to  the  company  on 
account  of  the  fact.  If  it  had  been  overthrown  by  a  great  storm,  as  sometlmet 
oappens,  immediately  after  its  erection,  there  wonld  be  no  act  of  negligence  im- 
putable either  to  the  city  or  the  electric  light  company  in  respect  to  It.  But 
it  was  charged  and  alleged  in  the  complaint  that  it  was  allowed  to  stand  for 
such  time  that  it  became  decayed  and  weak,  and  that  it  fell  In  consequence 
of  such  wealcness.  If  this  is  a  fact,  and  no  measures  were  taken  either  by  the 
city  or  the  electric  light  company,  to  ascertain  its  condition,  or  If  the  measures 
were  not  eCTectual,  if  they  were  not  such  as  should  have  been  taken  to  ascer- 
tain the  condition  of  the  pole,  then  the  liability  exists  in  the  same  manner. 
*  •  •  The  defect  which  existed  in  it,  if  there  was  such  defect,  being  rotten 
at  the  surface  of  the  ground  or  below  the  g^round,  was  one  which  was  not  open 
to  ordinary  observation.  If  there  was  a  shell  which  was  not  decayed,  it 
would  be  necessary  to  penetrate  the  sbeii  In  order  to  ascertain  the  condition 
of  the  heart  of  the  pole.  '  Whether  any  one  on  behalf  of  the  city  or  on  behalf 
of  the  company  made  any  such  examination,  within  a  reasonable  time,  as 
was  needful,  to  ascertain  its  condition.  Is  a  question  for  your  consideration. 
In  putting  up  the  poles  In  the  street,  it  was  undoubtedly  a  duty  resting  npon 
the  city,  and  upon  the  company  which  erected  them,  to  examine  them  from 
time  to  time,  as  often  as  may  be  necessary,  to  ascertain  their  condition. 
Decay  In  timber  Is  natural.  We  all  know  what  it  is.  We  know  it  from  the 
ordinary  experience  of  our  lives,  and  it  is  a  circumstance  of  which  all  parties 
concerned  In  these  matters  are  bound  to  take  notice.  They  are  required  to 
know  that  timber  will  decay,  and  are  required  to  make  such  examination 
and  Inspection  from  time  to  time  as  will  determine  and  ascertain  whether  de- 
cay has  taken  place  to  such  an  extent  as  to  render  the  timber  unfit  for  ust 
If  you  are  of  opinion  that  the  examinations,  either  of  the  electric  company 
or  by  the  city,  were  of  a  kind  and  character  such  as  ought  to  have  been  made 
to  ascertain  the  condition  of  the  pole,  and  were,  in  (act.  made  by  them, 
and  that  the  defect  in  the  pole.  If  any  there  was,  was  not  discovered  by  such 
examination,  then  the  city  cannot  be  liable  in  this  action.  The  only  liability 
of  the  city  with  respect  to  the  poles  erected  in  this  manner,  when  it  was  ap- 
parently safe  on  the  outside  when  It  was  first  put  up,  was  to  Inspect  from 
time  to  time  to  ascertain  whether  It  had  fallen  Into  a  condition  which  rendeied 
It  unsafe." 

In  the  latter  part  of  the  charge  the  jury  was  instructed  that,  unless 
there  was  negligence  on  part  of  the  company,  it  would  not  he  liable; 
that  negligence  would  consist  in  a  failure  to  inspect  and  examine  the 
pole  with  sufficient  care  and  diligence.  And  in  the  first  part  of  the 
charge  it  was  declared  to  be  the  duty  of  the  company  to  take  effec- 
tual measures  to  ascertain  the  condition  of  the  pole;  tiiat  the  com- 
pany was  required  to  know  that  timber  will  decay,  and  was  required 
to  make  such  examination  and  inspection,  from  time  to  time,  "as 
will  determine  and  ascertain  whether  decay  has  taken  place  to  snch 
an  extent  as  to  render  the  timber  unfit  for  use."  It  may  be  true,  as 
is  claimed  on  behalf  of  the  defendant  in  error,  that  the  court  did 
not  intend  to  impose  upon  the  company  a  duty  beyond  that  of  exer- 
cising ordinary  care  in  the  maintenance  of  the  poles  forming  part 
of  its  electric  light  plant;  but  the  question  is  wheSier  the  jury  wonld 
not  naturally  construe  these  instructions  to  mean  that  the  company 
was  bound  to  make  such  an  examination  and  inspection  from  time  to 
time  as  would  determine  and  ascertain  whether  decay  Iiad  in  fact 
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taken  place.  Giving  the  language  used  its  natural  import,  it  cer- 
tainly does  impose  upon  the  company  the  duty  of  making  such  ex- 
amination, from  time  to  time,  as  will  ascertain  and  determine  wheth- 
er the  poles  have  become  decayed;  and  it  is  then  declared  that  a 
failure  to  make  such  an  examination  constitutes  negligence  on  part 
of  the  company.  The  evidence  in  this  case  showed  that  the  decay 
which  affected  the  strength  of  the  pole  was  not  upon  the  surface, 
and  therefore  was  not  open  to  ordinary  observation,  and,  applying 
the  instructions  given  to  the  facts  proven,  the  jury  could  only  under- 
stand from  the  instructions  given  that  the  company  was  bound  to 
make  such  an  examination  of  the  poles  as  would  be  effectual  to  dis- 
cover decay  existing  underneath  the  surface. 

In  defining  the  liability  of  the  city,  the  court  charged  the  jury  that 
if  "the  examination,  either  of  the  electric  company  or  by  the  city, 
were  of  a  kind  and  character  such  as  ought  to  have  been  made  to 
ascertain  the  condition  of  the  pole,  and  were  in  fact  made  by  them, 
and  that  the  defect  in  the  pole,  if  any  there  was,  was  not  discovered 
by  such  examination,  then  the  city  cannot  be  liable  in  this  action." 
No  sach  instruction  was  given  with  reference  to  the  electric  com- 
pany, and  there  seems  no  escape  from  the  conclusion  that  the  charge 
was  faulty  and  misleading,  in  that  it  failed  to  properly  define  the 
dnty  resting  npon  the  company  with  respect  to  the  maintenance 
of  the  poles  by  it  lawfully  placed  in  the  city  streets,  in  that 
it  was  so  phrased  that  the  jury  must  have  understood  that  the  com- 
pany was  bound  to  make  such  an  examination  that  all  defects  would 
certainly  be  discovered,  instead  of  being  bound  to  ose  reasonable 
and  ordinary  care  in  the  supervision  and  inspection  of  the  poles 
placed  in  the  street.  By  this  ruling  it  is  not  meant  to  relieve  the 
company  from  a  faithful  performance  of  its  obligations  to  the  pub- 
lic. In  all  cases  wherein  telegraph,  telephone,  electric  light  and 
power  and  electric  car  companies  obtain  and  exercise  the  privilege 
of  erecting  and  maintaining  poles,  wires,  lamps,  and  other  appli- 
ances in  the  public  streets,  they  are  bound  to  know  that  the  main- 
tenance of  such  appliances  in  and  about  the  highway  may  create 
dangers  to  persons  exercising  the  primary  and  paramount  right  of 
passage  along  or  across  the  same.  The  companies  are  not  insurers 
of  the  safety  of  the  public  against  all  dangers  arising  from  the  law- 
ful placing  in  the  street  of  the  appliances  pertaining  to  the  business 
carried  on  by  the  companies;  but  they  are  bound  to  know  the  dan- 
gers which  may  naturally  be  caused  by  such  use  of  the  streets,  and 
to  guard  against  the  same  by  the  exercise  of  all  the  foresight  and 
caution  which  can  be  reasonably  expected  of  prudent  men  under 
such  circumstances.  If  the  court,  in  its  instructions,  had  not  over- 
stepped this  line  in  defining  the  obligation  resting  upon  the  electric 
company,  we  would  not  feel  compelled  to  hold  that  error  had  been 
committed;  but,  as  we  view  it,  the  court  used  language  which  the 
jury  might  well  construe  to  mean  that  practically  the  company  was 
bound  to  make  such  an  examination  of  its  appliances  as  would  cer- 
tainly secure  a  discovery  of  all  hidden  defects  therein,  which  ex- 
tends the  duty  resting  upon  the  company  beyond  the  limit  which  the 
law  imposes  upon  the  company. 
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It  is  also  assigned  as  error  tliat  the  court  charged  the  jurj  that 
if  Blake,  who  was  an  emploj^  of  the  company,  made  an  examination 
of  the  pole,  and  discorered  its  rotten  and  unsafe  condition,  this  would 
be  notice  to  the  company,  whether  he  communicated  this  knowledge 
to  any  officer  of  the  company  or  not.  Blake  was  called  as  a  witness 
for  the  defendant  in  error,  and  he  testified  that  he  was  in'  the  em- 
ploy of  the  electric  company  as  a  lamp  trimmer,  it  being  his  duty  to 
trim  the  lamps,  report  the  "outs,"  put  in  carbons,  and  to  report  any- 
thing that  looked  bad, — to  report  any  trouble.  He  further  testified 
that,  some  10  or  15  days  before  the  pole  fell  which  injured  Miss 
Sherret,  he  examined  the  pole  with  a  screwdriver,  and  found  "that 
the  screwdriver  went  in  pretty  easy,  and  showed  that  it  [the  pole] 
was  pretty  rotten,"  and  that  he  was  led  to  make  this  examination 
from  seeing  the  pole  "wriggling."  He  further  testified  that  he  no- 
tified Mr.  Sheridan,- a  storekeeper  of  the  company,  of  the  fact  he 
had  discovered.  Mr.  Sheridan,  being  called  as  a  witness,  denied  re- 
ceiving such  report  or  notice  from  Blake.  Mr.  McSparrin,  the  line 
foreman  of  the  electric  company,  and  Mr.  Barker,  the  superintendent, 
both  testified  that  it  was  Blake's  duty  to  report  any  defects  he  dis- 
covered either  to  the  foreman  or  the  superintendent,  and  both  wit- 
nesses denied  receiving  any  report  of  the  defect  in  the  pole  from 
him.  The  court  instructed  the  jury  that,  if  they  found  from  the  evi- 
dence that  Blake  did  in  fact  examine  the  pole  and  discover  the  un- 
safe condition  thereof  at  the  time  he  stated  in  his  testimony,  this 
would  be  notice  to  the  company,  regardless  of  the  question  whether 
he  made  a  report  thereof  to  any  other  employ^  or  o£Qcer  of  the  com- 
pany, and  this  ruling  is  assigned  as  error. 

In  Thompson  on  the  Law  of  Corporations  (volume  4,  §  5195)  the  rule 
is  stated  to  be  to  the  effect  that,  in  order  to  bind  the  principal,  the  no- 
tice must  be  communicated  to  one  whose  duty  it  is  "to  act  for  the  prin- 
cipal upon  the  subject  of  the  notice,  or  whose  duty  it  is  to  communicate 
the  information  either  to  the  principal  or  to  the  agent  whose  duty  it 
was  to  act  for  him  with  regard  to  it"  Counsel  for  the  electric  com- 
pany, in  the  brief  submitted,  state  their  view  of  the  rule  in  the 
following  terms:  "The  general  rule  with  reference  to  the  question 
of  notice  is  that  notice  to  the  agent  is  notice  to  the  principal,  if 
the  agent  comes  to  a  knowledge  of  the  facts  while  he  is  acting  for 
the  principal;  but  this  rule  is  limited  by  the  further  rules  that 
notice  to  the  agent,  to  bind  the  principal,  must  be  within  the  scope 
of  the  employment," — and  cite  in  support  thereof  the  cases  of  The 
Distilled  Spirits,  11  Wall,  356,  and  Rogers  v.  Palmer,  102  U.  S.  263. 
In  the  former  case  it  was  said  that  "the  general  rule  that  a  prin- 
cipal is  bound  by  the  knowledge  of  his  agent  is  based  on  the  prin- 
ciple of  law  that  it  is  the  agent's  duty  to  communicate  the  knowl- 
edge which  he  has  respecting  the  subject-matter  of  negotiation,  and 
the  presumption  that  he  will  perform  that  doty";  and  in  the  latter 
case  it  was  held  that  knowledge  obtained  by  an  attorney  when  con- 
ducting a  case  for  a  client  was  imputable  to  the  latter. 

As  already  stated,  Blake  testified  that  it  was  his  duty  to  report 
anything  wrong  or  any  trouble  he  discovered  about  the  poles  or 
wires  of  the  company;  and  none  of  the  witnesses  for  the  electrie 


Digitized  by 


Google 


CITY   OF   SBDVSB  T.  8BEBBET.  235 

company  deny  tiiis  fact,  bat,  on  the  contrary,  McSparrin  and  Barker, 
the  line  foreoaan  and  superintendent,  both  testify  that  it  was  Blake's 
duty  to  report  to  them  any  defects  he  might  discover;  and  thns  it 
was  made  plain  that  it  was  Blake's  dvty  to  take  notice  of  defects  in 
the  plant  coming  under  hie  observation,  and  to  report  the  same 
when  discovered :  and  therefore,  within  the  doctrine  of  the  author- 
ities cited,  the  court  was  justified  in  instructing  the  jury  that  knowl- 
edge acquired  by  Blake  of  the  defective  condition  of  the  pole,  when 
he  was  going  his  rounds  as  an  employ^  of  the  company,  would  be 
Imputable  to  the  company,  because  it  was  proven  beyond  dispute  that 
it  was  his  duty  to  take  notice  of  defects,  and,  noticing  them,  to  make 
report  thereof. 

A  nnmber  of  errors  are  assigned  upon  the  action  of  the  court  in 
permitting  testimony  to  be  given  with  respect  to  the  mental  and 
physical  oondition  of  the  d^endant  in  error  prior  to  the  accident, 
and  her  c<mdition  aitet  the  injury ;  but  we  find  no  error  therein,  and 
it  it  not  necessary  to  discuss  them  at  length. 

Exception  is  also  taken  to  the  ruling  of  the  court  upon  the  defense 
interposed  of  contributory  negligence,  which  was  to  the  effect  that 
there  was  no  evidence  sustaining  the  defense.  The  charge  of  neg- 
ligence on  part  of  defendant  in  error  was  based  upon  the  fact  that, 
when  she  attempted  to  cross  the  street  at  the  time  of  the  accident, 
she  did  so  diagonally,  thus  leaving  the  crossing  usually  followed  by 
pedestrians;  it  being  claimed  that,  had  she  been  upon  the  crossing 
proper,  she  would  not  have  been  struck  by  the  falling  pole  and  wires. 
To  maintain  the  defense  of  contributory  negligence  under  these  cir- 
cumstances, it  would  be  necessary  to  hold  that  the  defendant  in  er- 
ror had  no  l^al  right  to  cross  the  street  diagonally,  and  that  she 
was  a  trespasser  in  thus  going  upon  it  In  support  of  this  conten- 
tion, counsel  for  plaintiff  in  error  cite  a  number  of  cases  wherein 
it  was  held  that  it  was  a  question  for  the  jury  to  determine  whether 
the  party  injured  was  negligent  in  the  use  made  of  the  street  or  high- 
way; but  these  are  cases  wherein  the  charge  of  negligence  against 
the  defendant  corporation  was  a  failure  to  keep  the  sidewalk  in  prop- 
er condition,  in  that  some  defect  existed  in  the  pathway  itself,  bat 
it  appeared  that  the  usually  traveled  part  of  the  street  was  in  proper 
condition,  and  the  injury  had  been  occasioned  by  the  traveler  go- 
ing outside  of  this  part  of  the  street.  In  this  class  of  cases  there  is 
usually  a  choice  given  to  the  traveler  to  use  the  usually  traveled  and 
safe  part  of  the  highway,  or  to  go  upon  the  part  which  may  be  less 
safe;  and  then  it  is  for  the  jury  to  say  whether  it  was  negligence 
to  use  the  latter.  In  this  case,  as  the  trial  court  stated  to  the  jury, 
when  defendant  in  error  started  to  cross  the  street,  there  was  noth- 
ing in  the  surroundings  which  would  charge  her  with  notice  that  she 
incurr^  greater  danger  in  crossing  diagonally,  and  therefore  there 
was  nothing  on  which  to  base  the  charge  of  contributory  negligence 
other  than  the  fact  that  she  crossed  diagonally;  and  certainly  this 
would  not  sustain  the  charge  of  contributory  negligence,  unless  it 
be  true  that  pedestrians  have  no  right  to  cross  a  publio  street  ex- 
cept at  right  angles  and  at  places  ordinarily  used  as  a  crossing. 
The  use  of  the  publio  streets  between  crossings  is  not  limited  soldy  to 
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animals  and  vehicles,  but  may  be  used  by  footmen,  dne  cantlon  being 
exercised.  Elliott,  Roads  &  B.  622;  Moeboa  t.  Herrmann,  108  N. 
Y.  349,  15  N.  E.  416. 

The  only  other  error  assigned  which  needs  consideration  is  based 
upon  that  part  of  the  charge  upon  the  mle  of  damages  which  was 
given  in  the  following  words : 

"If  she  ta  under  further  disability,  If  these  Injuries  are  permanent  In  their 
character,  so  that  she  will  not  be  able  hereafter  to  resume  her  occopatloD.  or. 
resuming  it,  cannot  perform  the  service  as  effldentljc  aa  before,  she  Is  entitled 
to  compensation  in  the  degree  In  which  she  loses  the  power  to  earn  money. 
So  that.  If  you  think  that  her  powers  are  permanently  Impaired,  that  she  will 
not  hereafter  be  able  to  carry  on  her  occupation  as  a  school  teacher,  for  the 
length  of  time  for  which  she  Is  withdrawn  from  her  occupation  she  Is  entitled 
to  such  money  as  she  could  earn  during  that  time,  whether  it  be  one  year 
or  more."  , 

In  effect,  the  jury  were  instructed  that  defendant  in  error  was  en 
titled  to  compensation  for  the  past  loss  of  time,  resulting  from  the 
injury, — that  is,  to  the  compensation  she  would  have  earned  as  s 
school  teacher;  and,  further,  that,  if  the  jury  found  that  the  injuries 
received  would  impair  her  ability  to  carry  on  her  occupation  as  a 
school  teacher  in  the  future,  she  would  be  entitled  to  the  salary  she 
would  have  earned  for  the  year  or  years  she  waa  disabled  from  pur- 
suing her  occupation.     In  cases  wherein  the  evidence  shows  that  the 
injury  received  will  affect  the  ability  of  the  party  in  the  future  to 
earn  money,  compensation  must  be  made  therefor;   but  the  rule  is 
not  that  the  jury  must  determine  the  number  of  years  that  the  dis- 
ability will  continue  to  exist,  and  then  multiply  this  number  by  the 
yearly  compensation  the  party  has  earned  in  the  past.    Damages  for 
future  losses  in  cases  of  this  kind  are  not  susceptible  of  computation 
by  a  strictly  mathematical  calculation.    Evidence  may  be  given  of 
the  age  of  the  party  injured,  the  probable  duration  of  life,  the  effect 
the  injury  has  had  upon  the  ability  of  the  person  to  earn  money,  of 
the  probability  that  the  injurious  effect  on  the  ability  to  earn  money 
will  continue  in  the  future,  either  during  life  or  for  a  lesser  pe- 
riod, and  of  the  business  or  occupation  in  which  the  person  was  ea- 
gaged,  and  the  compensation,  whether  by  wages,  fees,  by  a  fixed 
salary  or  profits  that  resulted  therefrom;  and,  from  the  facts  thas 
proven  in  evidence,  it  is  for  the  jury  to  award  such  fair  sum  as  will, 
in  their  judgment,  compensate  the  party  for  the  decreased  or  it- 
stroyed  ability  to  earn  money  in  the  future,  due  allowance  being 
made  for  the  contingencies  and  uncertainties  that  inhere  in  snch 
matters.    Railroad  C!o.  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct  1;  Bail 
way  Co.  V.  Needham,  10  U.  8.  App.  339,  351,  8  C.  C.  A.  129,  148,  and 
52  Fed.  371,  378.    We  are  of  the  opinion  that  the  charge  of  the  conrt 
on  this  subject  is  open  to  the  criticism  that  the  jury  would  naturall; 
infer  therefrom  that  they  must  compensate  the  defendant  in  «Tor  for 
this  future  loss  by  allowing  her  the  yearly  compensation  Ae  had 
earned  as  a  teacher  for  the  length  of  time  they  deemed  the  disabilitr 
would  continue,  thus  assuming  that,  if  this  accident  had  not  hap- 
pened, the  defendant  in  error  would  certainly  have  continued  to 
teach  at  that  rate  of  salary  for  her  lifetime,  or  for  the  length 
of  time  the  jury  determined  the  injury  would  continue  to  aftect  ber 
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ability  to  earn  money;  and,  as  already  said,  this  is  not  a  correct 
statement  of  the  rule  to  be  observed  by  the  jury  in  estimating  dam- 
ages of  this  nature. 

For  these  reasons,  the  judgments  rendered  must  be  reversed,  and 
the  case  be  remanded  for  a  new  trial  as  to  both  the  city  of  Denver 
and  the  electric  company. 

THATEB,  Circuit  Judge  (dissenting).  I  am  not  able,  to  concur  in 
all  the  propositions  considered  and  decidad  in  the  foregoing  opinion. 
If  a  dty  authorizes  a  tel^raph,  telephone,  or  electric  light  company 
to  erect  a  tall  wooden  pole,  burdened  with  wires,  on  one  of  its  pub- 
lic thoroughfares,  it  is  affected  with  knowledge,  from  the  very  na- 
ture of  the  structure,  that,  in  course  of  time,  it  will  decay,  and  be- 
come dangerous  to  tiiose  who  have  occasion  to  use  its  streets.  I 
am  of  opinion,  therefore,  that  a  municipality  which  authorizes  such 
poles  to  be  erected  on  its  streets  is  under  an  obligation  to  the  pub- 
lic to  see  that  they  are  examined  in  a  proper  manner  and  at  reason- 
able intervals,  either  by  its  own  agents  or  by  the  persons  or  corpo- 
rations whom  it  has  authorized  to  erect  them,  and  that  the  duty  of 
inspection  does  not  rest  exclusively  upon  the  latter,  as  the  opinion 
of  the  majority  seems  to  hold.  Moreover,  I  do  not  understand  that 
the  charge  of  the  trial  judge,  when  considered  altogether,  imposed 
upon  the  electric  ligti  company  the  duty  of  exercising  more  than 
ordinary  care  in  the  matter  of  inspecting  its  poles.  From  the  fact 
that  the  jury  were  instructed  very  pointedly  that  there  could  be  no 
recovery  against  either  of  the  defendants  unless  negligence  on  their 
part  was  proven,  it  is  apparent,  I  think,  that  the  trial  judge  did  not 
entertain  the  view,  or  intend  to  convey  the  idea  to  the  jury  that  the 
electric  light  company  was  bound  at  all  hazards  to  see  that  its  poles 
were  in  a  safe  condition.  Considered  as  an  entirety,  the  charge  on 
this  branch  of  the  case  meant,  I  think,  that  the  electric  light  com- 
pany was  required  to  adopt  a  proper  method  of  examining  its  poles, 
— one  which  would  be  liable  to  develop  any  interior  rottenness,-— 
and  to  examine  them  at  reasonable  intervals.  This  direction,  in  my 
jadgmeut,  was  substantially  correct 


WILLIAMS  et  aL  v.  LTMAN. 

(Oircnit  Court  of  Appeals,  Elgbtlv  Circuit    June  20,  189S.) 

No.  l,t)84. 

i.  FUHCIFAIt  AHD  SUBBTT— OtFICIAL  BonDS — NBeUOBMCB  OV  ObMQBS. 

Neither  the  negligence  nor  fallnre  of  an  obligee  In  an  official  bond,  in 
the  discharge  of  some  duty  to  a  third  party,  nor  hU  negligence  or  laches 
In  enforcing  a  compliance  with  its  condition,  will  release  the  anretles. 
Nothing  less  than  the  breach  of  a  covenant  which  the  obligee  has  made, 
or  connivance  at  the  principal's  breach  of  the  bond,  or  knowledge  of  such 
breach,  and  a  continuance  of  his  employment  without  communicating 
the  fact  to  bis  sureties,  or  aucb  a  willful  abutting  of  the  eyes  to  the  evl- 
doices  ot  th*  breach  as  warranta  the  Inference  of  connivance,  will  have 
tbat  effect 
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3;  Samk. 

Mere  neglect  of  an  internal  revenue  collector  to  comply  with  Uie  laws 
and  regnilations  requiring  him  to  frequently  examine  and  verify  tlie  ac- 
counts of  Ills  deputy,  and  see  tbat  he  faithfully  discharges  his  duty,  will 
not  release  the  sureties  on  the  deputy's  official  bond  from  liability  for 
defalcations,  which  a  strict  performance  of  these  duties  might  have  pre- 
vented. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

This  was  an  action  at  Iftw  by  Ambrose  W.  Lyman  against  P.  L. 
Williams,  George  Callins,  and  Sidney  W.  Darke,  as  sureties  on  the 
official  bond  of  Richard  H.  Cabell,  as  a  deputy  internal  revenue  ctA- 
lector.  There  was  a  verdict  for  plaintiff  in  the  court  below,  and 
judgment  was  entered  thereon,  to  review  which  the  defendants  0ued 
out  this  writ  of  error. 

E.  B.  Critchlow  and  George  Sutherland,  for  plaintiffs  in  error. 
Franklin  S.  Bichards,  for  defendant  in  error. 

Before  SAl^BOBN  and  THAYEB,  Circuit  Judges,  and  8HIBAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  caae  presents  but  a  single  ques- 
tion, and  it  ts  this:  Is  negligence  or  laches  by  an  obligee  in  the  dis- 
charge of  his  duties  to  a  third  person,  or  in  <tbe  enforcement  of  his 
claims  against  the  principal  in  a  bond,  a  release  of  the  obligation  of 
the  sureties  thereon?  This  question  arises  in  this  way:  On  Janu- 
ary 24,  1894,  Ambrose  W.  Lyman,  the  defendant  in  error,  was  the 
United  States  internal  revenue  collector  for  the  district  of  Montana. 
He  appointed  one  Richard  H.  Gabdl  one  of  his  deputies,  and  on  that 
day  Cabell  as  principal,  and  the  plaintiffs  in  error  as  sureties,  exe- 
cuted a  bond  to  the  defendant  in  error  conditioned  for  the  faithful 
dischai^e  of  his  duties  by  Cabell.  Between  the  date  of  that  bond 
and  February  23, 1897,  Cabell  misappropriated  moneys  of  the  United 
States  which  came  into  his  hands  as  d^uty  collector  to  the  amount 
of  about  f8,000.  Lyman,  the  obligee  in  the  bond,  brought  this  action 
to  recover  his  loss  on  account  of  this  defalcaticm.  The  {daintiffs  in 
error  answered,  and  the  case  was  tried  by  a  jury,  which  returned  a 
verdict  in  favor  of  the  defendant  in  error. 

The  only  error  of  which  complaint  is  made  is  that  the  court  below 
struck  out  the  sixth  paragraph  of  the  answer,  with  leave  to  the  plain- 
tiffs in  error  to  amend  it  by  adding  allegations  of  fraud  and  conniv- 
ance. This  paragraph  pleaded  two  defenses.  The  first  was  that, 
under  the  laws  of  the  United  States  and  the  rules  made  by  the  secre- 
tary of  the  treasury  and  the  commissioner  of  internal  revenue  there- 
under, it  was  the  duty  of  the  defendant  in  error  to  frequently  and 
personally  examine  and  verify  the  accounts  of  Cabell,  to  diligmtly 
and  carefully  supervise  his  discharge  of  the  duties  of  his  office,  and 
to  see  that  he  faithfully  performed  tiiem;  that  the  defendant  in  error 
entirely  neglected  to  do  these  things;  and  that  the  misappropriatioD 
and  defalcation  of  Cabell  would  not  have  occurred  if  Lyman  had  faith- 
fully and  diligently  discharged  his  duties.  The  second  defense  was 
that  the  defendant  in  error  knew  of  the  mist^ppropriations  of  CabeD 
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while  thej  were  in  progress,  bat  failed  to  notify  the  sareties  thereof, 
and  was  guilty  of  neglect  so  gross  and  inexcusable  that  it  operated  aa 
a  fraud  upon  them.  The  latter  defense  is  not  before  as  for  con- 
sideration, because  the  plaintiffs  in  error  so  amended  their  answer 
after  the  sixth  paragraph  was  stricken  oat  that  they  were  permitted 
to  introduce  evidence  upon  the  trial  in  support  of  this  defense,  and 
the  court  charged  the  jury  that,  if  the  defendant  in  error  had  any 
notice  or  knowledge  of  the  defalcation  of  Cabell,  it  was  his  duty  to 
inmiediately  discharge  him,  or  to  communicate  the  fact  to  his  sure- 
ties as  soon  as  he  heard  it,  and  that,  if  he  failed  to  do  so,  he  could  not 
recover  on  the  bond,  although  mere  inattention  or  negligence  on  his 
part,  without  knowledge,  would  not  defeat  the  action.  The  only 
question,  therefore,  for  our  consideration,  is  whether  or  not  the  negli  - 
gmce  of  Lyman  released  the  sureties. 

It  is  earnestly  contended  that  since  the  laws  and  regulations  under 
which  the  commissioner  and  his  deputy  were  acting  required  the 
former  to  diligently  supervise  and  inspect  the  accounts  and  acts  of 
the  latter,  and  since  such  a  supervision  and  inspection  would  have 
brought  the  latter's  defalcations  to  light  and  might  have  prevented 
the  larger  part  of  them,  the  sureties  on  his  bond  had  a  ri^t  to  rely 
upon  the  faithful  discharge  of  these  duties  by  this  collector,  and  that 
they  ought  not  to  be  compelled  to  pay  for  losses  that  probably  would 
not  have  been  sustained  if  the  obligee  in  their  bond  had  been  diligent 
and  faithful.  It  may  be  conceded  that  if  this  collector,  in  considera- 
tion of  the  execution  of  the  bond,  had  covenanted  with  these  sureties 
that  he  would  diligently  supervise  and  inspect  the  acts  and  accounts, 
and  compel  <the  faithful  discharge  of  the  duties  imposed  upon  his 
deputy,  and  had  then  made  a  breach  of  his  agreement,  the  sureties 
woald  have  been  released  from  their  obligation.  This  proposition 
rests  upon  the  rule  that  a  breach  of  a  contract  by  one  of  the  parties 
to  it  releases  the  other  ttom  farther  performance.  It  may  be  c(»i- 
ceded,  also,  that  sureties  for  a  deputy  or  a  servant  are  released  from 
liability  for  subsequent  delinquencies  if  the  employer  connives  at  his 
defalcations,  or  if  he  becomes  aware  of  them,  and  pwmits  his  deputy 
or  servant  to  continue  in  his  employment,  without  communicating 
his  knowledge  to  the  sureties.  The  reason  is  that  the  duty  to  act  in 
good  faith  towards  those  in  contract  relations  with  them  rests  upon 
all  men,  and  a  concealment  of  such  defalcations,  a  failure  to  notify 
the  sareties  of  them  as  soon  as  discovered,  or  to  immediately  dis- 
charge the  defaalter,  or  a  connivance  at  them,  is  both  a  violation  of 
that  duty  and  a  fraud  upon  the  sureties.  Phillips  v.  Foxall,  L  B. 
7  Q.  B.  666;  Burgess  v.  Eve,  L.  R.  13  Eq.  450,  458;  Gradle  v.  Hoffman, 
105  HI.  147, 155.  Perhaps  a  willful  Cutting  of  the  eyes  to  evidences 
of  fraud,  dishonesty,  or  embezzlement  on  the  part  of  the  servant — a 
negligence  so  gross  as  to  warrant  the  inference  of  connivance — might 
have  the  same  effect,  because  such  willful  ignorance  would  work  a 
like  fraud  on  the  sureties  But  there  must  be  some  violation  at  a 
covenant  with,  or  some  breach  of  a  duty  to,  the  sareties  to  work  a 
release  of  their  obligation.  Was  there  anything  of  this  character  in 
the  failure  of  the  ccdlectw  to  supervise  and  inspect  the  acts  and  ac- 
counts and  to  diligently  enforce  the  discharge  of  the  daties  of  bis 
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deputy,  as  required  by  the  acts  of  congress  and  the  r^ulatlons  of  the 
treasury  department?  He  made  no  agreement  with  these  sureties 
that  he  would  comply  with  these  laws  and  r^ulations.  The  laws 
were  not  enacted  nor  were  the  regulations  adopted  in  the  interest,  or 
for  the  benefit,  of  these  sureties.  The  acts  of  congress  were  pajssed, 
and  the  rules  of  the  treastiry  department  were  establi^ed,  for  the 
benefit  and  protection  of  the  United  States,  and  for  their  benefit  and 
protection  aIon&  The  plaintiffs  in  error  cannot,  therefore,  base  any 
cause  of  action  or  defense  upon  these  laws  and  regulations  alone, 
because  Lyman  owed  the  duty  of  obedience  to  them  to  the  United 
States  only,  and  they  alone  could  recover  damages  for  the  breach  of 
that  duty.  The  failure  to  discharge  a  duty  to  the  complaining  party, 
and  resulting  injury  to  him,  are  indispensable  elements  of  an  action 
or  defense  on  the  ground  of  negligence.  Reynolds  v.  Railway  Co, 
32  U.  a  App.  577,  586,  16  C.  C.  A.  435,  440,  and  69  Fed.  80& 

Lyman,  lien,  owed  no  duty  to  the  sureties  by  virtue  of  the  laws 
and  regulations.  Did  the  execution  of  the  bond  impose  any  duty 
upon  him  to  comply  with  these  laws  and  regulations  for  the  benefit 
of  the  plaintiffs  in  error?  They  were  in  force  when  the  IxMid  was 
executed.  They  required  regular,  prompt,  and  correct  accounts  and 
vouchers,  the  careful  preservation  and  prompt  payment  of  the  mon- 
eys of  the  government  to  the  collector,  and  the  faithful  discharge  of 
all  his  duties  from  the  deputy,  Cabell,  as  much  as  they  called  for 
supervision,  inspection,  and  diligence  by  the  collector,  Lyman.  If 
Cabell  had  complied  with  the  laws  and  regulations,  no  negligence  of 
Lyman — no  failure  on  his  part  to  discharge  his  duties — could  hare 
entailed  any  loss  upon  the  sureties.  When  this  bond  w.as  made, 
these  sureties  came  to  Lyman,  and  said,  in  effect  "If  yon  will  appoint 
Cabell  your  deputy,  we  will  guaranty  that  he  will  comply  with  the 
laws  and  r^ulations  which  govern  that  office,  and  that  he  will  faith- 
fully discharge  its  duties."  Lyman  appointed  him,  and  in  considera- 
tion of  that  appointment  these  sureties  gave  the  guaranty, — they 
executed  this  bond.  Cabell  failed  to  fulfill  the  guaranty;  he  broke 
the  condition  of  the  bond.  The  contract  which  his  sureties  made 
with  the  collector  was  that  they  would  see  that  his  deputy,  Cabell, 
faithfully  discharged  his  duties.  They  failed  to  do  this.  Is  it  any 
defense  to  an  action  on  this  contract  that  the  collector  or  any  oth« 
party  failed  to  do  the  very  thing  which  these  sureties  had  agreed  to 
do  for  them?  Is  it  any  defense  to  such  an  action  that  the  collector 
was  negligent  in  the  discbarge  of  a  duty  which  he  owed  to  the  gov- 
ernment, and  that,  if  he  had  faithfully  and  carefully  discharged  that 
duty,  the  failure  of  these  sureties  to  perform  their  contract — their 
failure  to  see  that  this  deputy  discharged  his  duties — would  hare 
caused  them  less  loss?  These  questions  must  be  answered  in  the 
negative.  The  contract  was  not  that  these  sureties  would  guaranty 
the  faithful  discharge  of  the  duties  of  this  deputy  if  the  coDector 
supervised,  inspected,  and  enforced  his  performance  of  them,  or  if  be 
faithfully  discharged  his  duties  to  the  government  or  to  any  other 
third  party.  The  bond  contained  no  such  conditions.  Its  purpose 
and  effect  were  rather  to  relieve  the  collector  of  care  concerning 
Cabell's  actions  and  to  cast  that  burden  upon  his  sureties.     The  con- 
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tract  of  suretyship  is  not  that  the  obligee  will  see  that  the  principal 
performs  its  condition,  but  it  is  that  the  surety  will  see  that  he  per- 
forms it.  Nelson  v.  Bank,  32  U.  8.  App.  554,  571,  16  C.  C.  A.  425, 
435,  and  69  Fed.  798.  If  the  principal  fails,  and  loss  ensues,  the 
laches  or  negligence  of  the  obUgee  constitates  no  defense  for  the 
surety,  because  by  his  contract  he  takes  upon  himself  the  primary 
doty  of  watchfulness  and  care.  If  the  deputy  in  this  case  was  late 
in  the  presentation  of  his  accounts,  and  lax  in  the  discharge  of  hia 
duties,  and  if  care  and  diligence  would  have  discovered  the  begin- 
ning of  his  misappropriations  and  would  have  prevented  his  subse- 
quent delinquencies,  the  burden  was  on  those  who  guarantied  his 
acts  to  exercise  that  care,  to  discover  those. defalcations,  and  to  de- 
mand his  removal.  -  If  they  failed  to  be  careful,  if  they  failed  to  dis- 
cover the  misappropriations,  and  to  demand  the  removal  of  their 
principal  until  after  loss  had  resulted  from  his  defalcations,  their 
contract  was  that  they  would  pay  that  loss.  Neither  the  n^ligence 
nor  failure  of  an  obligee  in  a  bond  in  the  discharge  of  some  duty  to 
a  third  party,  nor  his  negligence  or  laches  in  enforcing  a  compliance 
with  its  condition,  will  release  the  sureties  from  their  obligation. 
Nothing  less  than  the  breach  of  a  covenant  which  the  obligee  has 
made,  or  connivance  at  the  principal's  breach  of  the  condition  of  the 
bond,  or  knowledge  of  such  breach,  and  a  continuance  of  his  employ- 
ment without  communicating  the  fact  to  his  sureties,  or  such  a  willful 
shutting  of  the  eyes  to  the  evidences  of  the  breach  as  warrants  the 
inference  of  connivance,  will  have  that  effect.  Mactaggart  v.  Wat- 
son, 3  Clark  &  F.  533;  U.  S.  v.  Kirkpatrick,  9  Wheat  720,  735;  Tap- 
ley  V.  Martin,  116  Ma^.  275;  Board  v.  Otis,  62  N.  Y.  88,  92;  U.  8.  v. 
Witten,  143  U.  8.  78,  79,  12  Sup.  Ct  372;  Water  Co.  v.  Parker  (Cal.) 
35  Pac.  1048,  1051;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  853,  361; 
Pacific  Fire  Ins.  Co.  of  New  York  v.  Pacific  Surety  Oo.  of  California 
(Cal.)  28  Pac.  842;  Bank  v.  Brownell,  9  R  L  168.  The  judgment 
below  la  affirmed. 


BBROBR  et  al.  v.  PACIFIC  MUT.  LIFE  INS.  CO.  OF  CALIFORNIA. 

(Circuit  Court,  W.  D.  Missouri,  W.  D.    June  13,  1898.) 

AcciBBST  Ikbdbajicb— Shootihs  bt  iBBAsa  Pkbson. 

An  exception  in  an  accident  policy  of  "Intentional  injuries  inflicted  by 
ttie  Insured  or  any  other  person"  does  not  Include  deatb  from  being  shot 
by  an  Insane  person  without  capacity  to  form  an  Intention  to  inflict  sncb 
injuries,  or  to  understand  the  nature  .and  quality  of  Ills  act 

This  was  an  action  at  law  by  Emma  Berger  and  others  against 
the  Pacific  Mutual  Life  Insurance  Company  of  California  to  recover 
on  a  policy  of  accident  insurance. 

New  &  Palmer  and  Karnes,  Holmes  &  KrauthofT,  for  plaintiffs. 
Trimble  &  Braley,  for  defendant. 

PHILIPS,  District  Judge.     The  def^idant  has  demurred  to  the 
petition  herein,  raising  the  principal  question  as  to  whether  or  not 
the  defendant  is  liable  <m  the  policy  of  insurance  sued  upon  for  the 
88F.— 16 
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death  of  Lyman  A.  Berger,  caused  by  a  gnn  or  pistol  shot  fired  by 
one  John  Schlegel,  alleged  to  have  been  at  the  time  of  firing  "a  person 
of  insane  mind,  and  ^en  and  there  without  sufficient  capacity  to 
form  and  hare  an  intention  to  inflict  such  injuries,  or  to  understand 
the  nature  and  quality  of  his  act,"  by  which  act  a  violent  and  acci- 
dental injury  was  inflicted  upon  said  Lyman  A.  Berger,  occasioning 
his  death.  The  policy  in  question  is  what  is  known  as  an  "accident 
policy."  Among  its  provisions  is  the  following,  in  substance:  This 
insurance  does  not  cover,  and  the  company  will  not  be  liable  for, 
injury  or  death  caused  by,  resulting  from,  or  attributable,  partially 
or  wholly,  to  "intentional  injuries  inflicted  by  the  insured  or  any 
other  person."  The  federal  authorities  are  quite  agreed  that  if  the 
death  is  caused  by  the  voluntary  act  of  the  assured,  when  his  rea- 
soning faculties  were  so  far  impaired  that  he  was  not  able  to  under- 
stand the  moral  character,  or  the  general  nature,  consequences,  and 
effect,  of  the  act  he  was  about  to  commit,  such  death  is  not  "inten- 
tional," within  the  meaning  of  that  term  as  employed  in  the  policy, 
and  the  insurer  is  liable.  This,  for  the  very  obvious  reason  that  the 
term  "intentional"  implies  the  exercise  of  the  reasoning  faculty,  con- 
sciousness, and  volition;  and,  when  the  injury  is  thus  inflicted  by 
such  a  person,  it  is  accidental,  resulting  from  external,  violent  cause, 
within  the  meaning  of  an  accident  policy.  Insurance  Co.  v.  Terry, 
15  Wall.  591;  Insurance  Co.  v.  Rodel,  95  U.  S.  232;  Insurance  Co.  t. 
Broughton,  109  U.  S.  121,  3  Sup.  Ct.  99;  Insurance  Co.  v.  Crandal, 
120  U.  S.  527, 7  Sup.  Ct.  685.  If  this  be  so  as  to  a  self-inflicted  injury 
by  the  insured,  I  am  not  able  to  perceive  any  escape  from  the  proposi- 
tion that  the  same  rule  should  be  applied  to  the  injury  inflicted  by 
"other  person."  The  word  "intentional"  qualifies  as  much  the  act 
of  the  other  person  as  it  does  the  injury  inflicted  by  the  insured; 
and  on  the  rule  of  construction,  a  sociis  nocitur,  the  same  meaning 
and  construction  must  be  given  to  the  word  "intentional"  when  ap- 
plied to  the  act  of  the  other  person  as  when  applied  to  the  self- 
mflicted  injury  by  the  insured.  If  an  injury  inflicted  on  one's  self 
while  insane  is  not  intentionally  done,  because  of  the  mental  in- 
capacity of  the  party  to  perform  an  intentional  act,  it  woald  seem 
that  it  must  follow  logically  that  an  injury  inflicted  by  another 
party,  when  such  other  party  was  insane,  was  not  intentionally  don& 
Where  the  term  "intentional"  is  employed  in  the  same  clause  and  con- 
nection, it  qualifies  the  act  both  of  the  insured  and  the  act  of  "any 
other  person." 

It  does  seem  to  me  that  an  argument  may  be  drawn  in  favor  of 
this  conclusion  by  reference  to  the  immediately  preceding  part  of 
this  same  paragraph  in  the  policy.  It  exempts  the  insurance  com- 
pany from  all  responsibility  resulting  from  suicide,  whether  com- 
mitted by  fhe  insured  when  sane  or  insane.  Technically  speaking, 
it  is  a  legal  solecism  to  speak  of  suicide  committed  by  an  insane  per- 
son, as  tbe  term  "suicide"  implies  the  willful  and  voluntary  act  of  a 
person  who  understands  the  physical  nature  of  the  act,  and  intends 
by  it  to  accomplish  the  result  of  self-destroetion.  It  is  a  deliberate 
termination  of  one's  existence,  while  in  the  possession  and  enjoyment 
of  his  mental  faculties,  and  therefore  the  books  say  that  self-killing 
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bj  an  insane  person  is  not  suicide.  Breasted  v.  Trust  Co.,  4  Hill, 
73;  Id.,  8  N.  Y.  299;  munck  v.  Insurance  Co.,  Fed.  Cas.  No.  10,266. 
Bat  doubtltsa  the  courts  would  say  in  respect  of  a  policy  of  insur- 
ance which  in  express  terms  exempts  the  insurer  from  liability  re- 
sulting from  suicide,  sane  or  insane,  that  the  clear  purpose  was  to 
include  death  by  the  act  or  hand  of  the  insured,  whether  he  was  sane 
or  insane  at  the  time.  The  inference,  however,  to  be  drawn  from 
tMs  provision  is  that,  when  the  insurance  company  intended  to  ex- 
empt itself  from  liability  for  an  injury  or  death  resulting  from  an 
act  committed  by  the  party  when  insane,  it  is  expressly  so  declared; 
and  therefore  when,  in  the  same  connection,  it  only  exempted  itself 
from  liability  for  death  resulting  from  an  intentional  injury  Inflicted 
either  by  the  insured  or  any  oiSer  person,  without  the  qualification 
of  "sane  or  insane,"  the  conclusion  follows  that  such  exception  was 
not  in  the  mind  of  the  insurer;  and  on  the  well-established  rule  of 
construction,  applied  by  the  courts  to  contracts  of  insurance  compa- 
nies, that  the  terms  be  construed  in  favor  of  the  insured  rather  than 
in  favor  of  the  insurer,  it  results  that  the  demurrer  should  be  over- 
ruled, which  is  accordingly  done. 


VRKD  J.  KIKSBL  A  CX).  ▼.  SUN  INS.  OFFIOBJ  OP  LONDON. 

(Circnit  Court  of  Appeals,  Eighth  Circuit.   June  20,  1898.) 

No.  1,087. 

1.  FiBB  IRBUBAKOB— COKSTKUCTIOH  OF  PoiJCT. 

A  policy  .on  goods  in  a  warehonse  contained  a  clause  wbidi  dedarad 
that  "if  a  building  or  any  part  thereof  fall,  except  as  the  result  of  fire, 
all  Insurance  by  this  policy  on  snch  building  or  Its  contents  shall  im- 
mediately cease."  The  building  fell,  and  the  goods-  were  destroyed  by  fire; 
but  whether  the  fall  was  caused  by  the  fire,  or  by  a  gale  of  wind,  was 
the  matter  In  Issue.  Plaintiff  requested  a  charge  that,  if  the  building  or 
goods  were  on  Are  before  the  building  fell,  the  company  was  liable,  even 
though  it  would  not  have  fallen  but  for  the  wind.  BM,  that  the  court 
properly  rejected  this  request,  and  correctly  charged  that,  if  the  fall  was 
caused  by  the  fire,  the  company  was  liable,  but,  if  it  resulted  from  some 
other  cause,  it  was  not 
1  Samb. 

While  a  policy  which  is  ambiguous  or  of  doubtful  meaning  sbonld  be 
construed  most  strongly  against  the  Insurer,  yet.  If  its  terms  are  clear 
and  unambiguous,  they  are  to  be  taken  in  their  plain,  ordinary  sense,  and 
no  construction  Is  necessary. 
9.  Afpbai.  and  Erbob— QtJBsnoN  hot  Raised  BsiiOW. 

A  question  which  was  not  called  to  the  attention  of  the  court  below  by 
any  objection  or  request  for  instructions  will  not  be  considered  on  amiteal 
or  writ  of  error. 
4  QraKiON  EviDENCB — When  Admibsiblb. 

There  is  a  recognized  exception  to  the  general  rule  requiring  a  witness 
to  state  facts,  and  not  conclusions,  which  permits  him  to  state  his  Infer- 
ence or  opinion  from  facts  he  sees  or  knows,  when  he  draw*  it  from  so 
many  minor  details  that  It  Is  impossible  to  state  them  so  that  a  Jury 
ootdd  deduce  a  Just  inference  from  his  narrative.  But  on  an  Issue  as  to 
whether  a  building  containing  insured  goods  fell  as  the  result  of  fire, 
or  WB>  blown  down  by  a  high  wind,  held,  that  the  court -committed  no 
error  In  refusing  to  permit  witnesses,  who  testified  that  they  saw  the  roof 


Digitized  by 


Google 


244  88  FEDBSAL  BBFOBTOB. 

on  fire,  and  had  seen  other  buildings  on  fire  before,  to  give  their  opinions 
as  to  whether  it  was  still  standing  when  they  saw  it  biumlog. 
S.  Sahs. 

The  general  rule  that  witnesses  should  state  facts,  and  nofe  oondnsions, 
should  be  strictly  followed;  and,  whenever  it  is  doubtful  whether  a  case 
falls  under  the  rule  or  one  of  its  exceptions,  the  wise  course  is  to  place 
it  under  the  rule. 

In  Error  to  the  Circuit  Coart  of  the  United  States  tor  the  Digtrict  of 
Utah. 

A.  B.  Heywood  (Hagh  A.  Taft,  on  the  brief),  for  plaintiff  in  error. 
T.  C.  "Van  Ness,  for  defendant  in  error. 

Before  SANBOBN  and  THAYEB,  Circuit  Judges,  and  SHIRA8) 
District  Judge. 

SANBOBN,  Circuit  Judge.  This  \rrit  of  error  challenges  a  judg- 
ment for  the  defendaut  in  error,  the  Bun  Insurance  Office  of  London, 
an  insurance  corporation,  in  an. action  brought  against  It  by  the 
plaintiff  in  error,  Fred  J.  Kiesel  &  Co.,  a  corporation,  on  a  policy 
of  fire  insurance  upon  merchandise  that  was  situated  in  a  ware- 
house at  Ogden,  in  the  state  of  Utah.  One  of  the  clauses  of  this 
policy  reads:  "If  a  building,  or  any  part  thereof,  fall,  excqpt  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on  such  building  or  its  con- 
tents shall  immediately  cease."  The  complaint  of  the  plaintiff  con- 
tained the  usual  allegations  of  the  issue  of  the  policy,  the  destruction 
by  Are  of  the  merchandise  insured,  the  proof  of  the  loss,  and  a 
demand  for  its  payment.  In  its  answer  the  defendant  denied  that 
the  goods  were  destroyed  by  Are,  and  that  proper  proof  of  loss  was 
made,  and  then  averred  that  the  building  in  which  the  merchandise 
was  contained  fell,  not  as  a  result  of  fire,  but  as  a  result  of  wind, 
before  either  the  building  or  the  goods  within  it  were  destroyed  or 
injured  by  fire.  When  the  case  came  to  trial,  the  defendant  stipu- 
lated that,  if  it  was  liable  at  all,  it  was  liable  for  the  full  amount  of 
the  policy,  and  that  the  proof  of  loss  was  sufBcient  in  that  event, 
but  "did  not  admit  that  it  was  liable,  but,  upon  the  contrary,  alleged 
and  claimed  and  stood  upon  the  proposition  that  in  truth  the  build- 
ing was  blown  down  by  a  gale  of  wind  on  the  night  of  the  18th  of 
September,  and  that,  after  the  building  had  been  blown  down,  a 
fire  started  in  the  d^ris,  and  destroyed  to  some  extent,  the  contents; 
that  the  only  real  issue  to  be  tried  was  whether  or  not  the  loss  oc- 
curred from  fire, — that  ^  is,  whether  the  building  first  caught  fire, 
which  resulted  in  the  destruction  of  the  building  and  its  contents, 
■or  whether  it  fell  before  the  fire  began."  This  issue  was  tried  by  a 
jury  for  five  days.  Evidence  was  introduced,  on  the  one  hand,  tend- 
ing to  show  that  the  warehouse  was  on  fire,  and  that  the  flames  were 
breaking  through  its  roof  while  every  part  of  it  was  still  standing; 
and,  on  the  other  hand,  that  material  portions  and  substantially 
all  of  the  warehouse  had  fallen  from  a  cause  other  than  fire,  and  un- 
connected with  fire,  to  wit,  from  a  gale  of  wind,  prior  to  the  occur- 
rence of  fire  on  the  goods  insured  or  on  the  building.  The  principal 
complaint  in  the  case  is:  That  at  the  close  of  the  trial  the  court  be- 
low refused  to  give  to  the  jury  the  following  instruction,  which 
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was  requested  by  counsel  for  the  plaintiff:  "If  yon  believe  from  tide 
evidence  that  the  fire  bad  originated,  and  that  the  bnilding  or  any 
portion  of  the  insured  goods  therein  contained  was  on  fire  and 
burning,  before  the  building  or  any  part  thereof  fell,  your  verdict 
shorld  be  for  the  plaintiff,  notwithstanding  yon  may  find  from  the 
evidence  that  subsequently  the  building  or  some  substantial  part 
thereof  fell,  and  that  the  same  would  not  have  fallen  but  for  the 
wind  which  was  blowing  at  the  time."  That  it  charged  them  on  this 
subject  in  these  words:  "If  this  building,  or  any  substantial  part 
thereof,  fell  before  the  fire,  or  before  any  portion  of  the  merchandise 
insured  (and  this  policy  is  on  the  merchandise  within  the  building, 
and  not  on  the  building  itself),  before  any  portion  of  that  merchan- 
dise was  injured  by  fire,  and  it  so  fell,  not  as  the  result  of  the  fire, 
but  as  the  result  of  something  else,  your  verdict  should  be  for  the 
defendant  in  this  case,  and  not  for  the  plaintiff."  And  that  when 
counsel  for  the  insurance  company,  at  the  close  of  the  charge,  ex- 
cepted to  this  portion  of  it,  and  said,  "As  I  understand  the  charge 
of  the  court,  no  matter  to  what  extent  the  building  was  burning, 
if  the  goods  were  not  on  fire,  no  liability  would  attach,"  the 
court  turned  to  the  jury,  and  further  charged  them  in  this  way: 
"Perhaps,  gentlemen,  I  did  not  explain  fully  what  I  meant  on  that 
subject.  If  that  bnilding  fell,  even  after  the  fire  had  originated,  but 
fell  from  a  cause  distinct  from  the  fire, — ^in  other  words,  if  the  fall 
was  not  caused  by  the  fire,— rand  if  at  the  time  it  fell  the  goods  had 
not  caught  fire,  and  had  not  been  damaged  by  fire,  the  defendant 
would  not  be  liable  in  this  case.  If,  on  the  other  hand,  the  goods — 
and  the  goods  and  merchandise  only  were  insured — in  the  building, 
if  those  goods  had  been  damaged  by  fire  or  had  caught  fire  prior  to 
the  falling  of  the  building,  you  will  find  for  the  plaintiff." 

It  is  plain  from  the  request  of  the  plaintiff's,  counsel,  which  we 
have  quoted,  and  from  the  instructions  given  by  the  court,  that  the 
only  question  of  law  at  issue  between  court  and  counsel  was  whether 
or  not  the  defendant  was  liable  under  its  policy  in  case  the  building, 
or  a  substantial  part  thereof,  fell  from  some  other  cause  than  fire 
after  fire  had  attacked  it,  and  before  any  of  the  goods  insured  were 
burned.  No. words  occur  to  us  more  apt,  terse,  and  expressive  than 
those  contained  in  the  policy  with  which  to  answer  this  question: 
"If  a  building  or  any  part  thereof  fall,  except  as  the  result  of  fire, 
all  insurance  by  this  policy  on  such  building  or  its  contents  shall 
immediately  cease."  If  the  building  falls  before  the  goods  insured 
are  damaged  by  fire,  and  if  the  fall  is  not  caused  by  fire,  from  that 
instant  the  insurance  ceases.  The  purpose  of  parties  to  an  insurance 
policy  in  making  their  contract  is  to  indemnify  the  insured  against 
all  destruction  or  damage  caused  by  fire,  but  to  give  no  indemnity 
against  any  destruction  which  resulted  from  other  causes.  Naturally, 
the  dominant  thought  throughout  the  entire  agreement,  and  hence 
the  key  to  its  interpretation  and  the  measure  of  the  liability  of  the 
company  under  it,  is  the  cause  of  the  destruction  or  damage.  Oen- 
erally  speaking,  if  that  cause  is  fire,  there  is  liability.  If  fire  is  not 
the  cause,  there  is  no  liability.  In  the  particular  clause  in  issue  in 
this  case,  the  same  purpose  controls,  tiie  same  key  interprets,  the 
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same  test  determines  the  liability.  If  the  fall  of  the  building  was 
caused  by  fire,  then  the  defendant  was  liable,  whether  the  goods 
insured  were  burned  before  or  after  the  fall ;  but  if  the  fall  occurred 
before  the  fire  attacked  the  goods,  and  if  that  fall  was  caused  by 
an  earthquake,  by  a  waterspout,  by  a  cyclone,  or  by  any  other  cause 
than  fire,  the  express  .agreement  was  that,  when  the  fall  occurred, 
the  insurance  ceased,  and  there  was  no  liability.  If  the  building  was 
on  fire,  and  if  it  would  not  have  fallen  witiiout  the  Are,  its  fall 
mig^t  well  be  said  to  have  been  the  result  of  the  fire;  but  if  it  was 
on  fire,  and  if  it  would  have  fallen  by  the  force  of  the  wind  if  there 
had  been  no  fire,  then  its  fall  could  not  be  said  to  have  been  the 
result  of  the  fire,  and  the  defendant  was  not  liable.  Herein  was  the 
fatal  defect  in  the  instruction  asked  by  plaintiffs  counsel.  They 
failed  to  appreciate  the  fact  that  the  cause  of  the  fall  was  the  test 
of  the  liability.  They  requested  the  court  to  charge  the  jury  that 
if  the  building  was  on  fire,  and  would  not  have  fallen  but  for  the 
wind,  the  defendant  was  liable,  when,  by  the  express  terms  of  the 
contract,  it  was  not  liable  unless  the  warehouse  fell  as  fhe  result 
of  the  fire;  and  inasmuch  as  it  might  have  been  on  fire,  and  yet  might 
have  fallen  from  the  wind  if  there  had  been  no  fire,  this  instruction 
was  erroneous.  If  they  had  asked  a  charge  that  the  defendant  waa 
liable  if  the  building  would  not  have  fallen  but  for  the  fire,  that  in- 
struction would  have  been  in  accord  with  the  terms  of  the  contract, 
and  would  undoubtedly  have  been  given*  But  when  they  asked  that 
the  defendant  be  held  although  the  fall  resulted  from  the  wind,  re- 
gardless of  the  question  whether  it  resulted  either  directly  or  indi- 
rectly from  the  fire,  they  attempted  to  evade  and  escape  from  the 
plain  reading  of  the  agreement.  The  court  below  perceived  this  mis- 
take, and  correctly  charged  that,  if  the  fall  was  caused  by  the  fire, 
the  insurance  company  was  liable,  but  that  if  it  resulted  from  some 
other  cause  it  waa  not. 

In  reaching  this  conclusion,  we  have  not  overlooked  the  customary 
appeal  of  counsel  in  insurance  cases  to  the  rule  that,  where  the  terms 
of  a  policy  are  ambiguous  or  of  doubtful  meaning,  its  words  should 
be  construed  most  strongly  against  the  company.  Guarantee  Co.  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  47  U.  8.  App.  91,  101,  26 
C.  C.  A.  146, 152,  and  80  Fed.  766,  772.  But  it  is  equally  weU  settled 
that  "contracts  of  insurance,  like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the  terms  which  the  parties 
have  used ;  and,  if  they  are  clear  and  unambiguous,  their  terms  are  to 
be  taken  in  their  plain,  ordinary,  and  proper  sense."  Imperial  Fire 
Ins.  Co.  v.  Coos  Co.,  151  U.  S.  452,  463,  14  Sup.  Ct.  379,  381.  We  are 
unable  to  discover  anything  ambiguous,  doubtful,  or  obscure  in  the 
language  of  the  clause  over  which  this  controversy  rages.  It  was 
competent  for  these  parties  to  fix  the  terms  of  their  agreement.  It  is 
admitted  that  the  contract  was  one  for  indemnity  against  loss  caused 
by  fire,  and  not  against  loss  from  other  causes.  It  was  for  indemnity 
against  such  loss  while  the  goods  remained  in  the  same  state  of  hazard 
in  which  they  were  when  the  contract  was  made;  and  the  policy  con- 
tained various  provisions  limiting  its  duration  and  eflfect  if  a  diange 
in  the  situation  of  the  goods  took  place  which  might  enhance  the 
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danger  of  loss  by  fire,  such  as  that  the  policy  should  be  void  if  the 
insured  obtained  other  insurance  without  notice  to  the  company,  or 
if  the  goods  became  incumbered  by  a  chattel  mortgage,  or  if  the  policy 
was  assigned  before  loss,  or  if  dynamite  or  certain  other  explosives 
exceeding  in  quantity  25  pounds  were  kept  on  the  premises,  or  if  a 
loss  was  caused  by  riot,  theft,  or  by  the  neglect  of  the  insured  after 
a  fire,  or  if  the  building  containing  the  goods  fell  except  as  the  result 
of  fire.  There  was  nothing  unjust,  unreasonable,  or  unfair  in  any  of 
these  stipulations.  In  making  them,  the  parties  merely  exercised 
their  rights  of  contract.  They  simply  guarded  more  carefully  and 
expressed  more  clearly  their  fixed  intent  to  make  a  contract  to  in- 
demnify the  insured  against  loss  caused  by  fire,  and  by  fire  only. 
Both  parties  well  understood  that  this  fire  insurance  company  did  not 
undertake  to  indemnify  the  plaintiff  against  loss  caused  by  tornadoes, 
cyclones,  waterspouts,  earthquakes,  or  winds.  Observation  had 
taught,  and  experience  had  proved,  that  the  d^ris  of  a  fallen  building 
IB  far  more  likely  than  the  standing  building  to  take  fire  and  bum ; 
and  the  clause  here  in  issue,  which  exempts  the  company  from  liabil- 
ity from  the  contents  of  such  a  building  from  the  instant  of  its  fall, 
when  that  fall  is  not  caused  by  fire,  is  consistent  with  the  main  pur- 
pose of  the  contract,  is  rational  and  fair  in  itself,  and  is  expressed  in 
words  so  apt,  terse,  and  plain  that  attempts  to  elucidate  their  mean- 
ing are  vain.  Where  the  terms  of  a  contract  are  so  clear  that  expo- 
sition serves  only  to  obscure,  interpretation  is  futile  and  rules  of  con- 
struction have  no  application. 

Several  objections  to  this  charge  have  been  presented,  which  do  not 
challenge  the  soundness  of  the  main  proposition  of  law  which  we 
have  been  considering,  and  they  will  now  be  briefly  noticed. 

It  is  claimed  that  the  charge  was  .erroneous  because  the  defendant 
did  not  claim  in  its  answer  that  it  was  free  from  liability  if  the  build- 
ing caught  fli-e  before  it  fell,  and  because  at  the  opening  of  the  trial 
it  admitted  "that  the  only  real  issue  to  be  tried  was  whether  or  not 
the  loss  occurred  from  fire, — that  is,  whether  the  building  first  caught 
fire,  which  resulted  in  the  destruction  of  the  building  and  its  contents, 
or  whether  it  fell  before  the  fire  began."  Na  objection  of  this  kind, 
however,  was  made,  and  no  exception  to  the  charge  on  this  ground 
was  taken.  No  request  was  preferred  to  instruct  the  jury  that  the 
defendant,  by  its  answer  and  stipulation,  had  admitted  that  it  was  lia- 
ble if  the  building  caught  fire  before  it  fell,  and  that  question  was 
never  presented  to  the  court  below.  It  is  therefore  not  here  for  our 
consideration.  This  is  a  court  for  the  correction  of  the  errors  of  the 
trial  court  only.  Insurance  Co.  v.  Miller,  19  U.  S.  App.  588-592, 
8  C.  C.  A.  612,  614,  and  60  Fed.  254,  257;  City  of  Lincoln  v.  Sun  Va- 
por Street-Light  Co.,  19  U.  S.  App.  431,  439,  8  C.  C.  A.  253,  258,  and 
59  Fed.  756, 761.  Since  this  question  was  not  presented  to  that  court, 
and  that  court  never  considered  or  decided  it,  it  certainly  never  com- 
mitted any  error  regarding  it,  and  there  is  nothing  in  this  objection 
for  us  to  consider  or  correct.  Moreover,  the  stipulation  at  the  opening 
of  the  trial  was  not  made  for  the  purpose  of  presenting  an  accurate 
statement  of  the  single  issue  for  trial,  but  for  the  mere  purpose  of 
naming  that  issue  and  separating  it  from  others  raised  by  the  plead- 
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ings.  The  policy  was  introduced  in  evidence  at  the  trial,  and  on  it» 
face  it  raised  the  question  which  the  court  considered.  The  case  wa» 
tried  five  days,  and  at  the  close  of  that  trial  the  court  gave  the  law 
relative  to  this  issue,  and  submitted  it  to  the  jury  without  any  suggt^ 
tion  or  warning  from  any  one  that  it  had  been  eliminated  from  the 
case  either  by  answer  or  admission.  Under  these  circumstances,  the 
issue  was  not  eliminated.  It  was  pending,  and  a  refusal  to  consider 
and  submit  it  would  have  been  erroneous. 

It  is  said  that  the  last  sentence  of  the  supplementary  charge,  which 
was,  "If,  on  the  other  hand,  the  goods, — and  the  goods  and  merchan- 
dise only  were  insured  in  the  building, — if  those  goods  had  been  dam- 
aged by  fire,  or  had  caught  fire  prior  to  the  falling  of  the  building,  yon 
will  find  for  the  plaintiff,"  was,  in  effect,  a  charge  that  the  jury  could 
not  find  for  the  plaintiff  unless  the  goods  took  fire  before  the  building 
fell,  and  that  this  was  an  erroneous  statement  of  the  law.  But  no  ex- 
ception was  taken  to  this  sentence  of  the  charge,  and  no  request  was 
made  for  its  modification  or  extension;  so  that  this  question  is  not 
brfore  us,  and,  if  it  was,  it  is  plain,  when  the  entire  charge  is  consid- 
ered, that  there  is  no  just  ground  for  this  criticism.  No  jury  of  ordi- 
nary intelligence  could  have  listened  to  the  instructions  of  the  court 
in  this  case  without  perceiving  that  the  question  for  them  to  deter- 
mine vas  not  whether  or  not  the  goods  were  burning  before  the  build- 
ing fell,  but  was  whether  the  fall  of  the  building  was  the  result  of 
fire  or  of  some  other  cause. 

It  is  assigned  as  error  that  witnesses  who  had  testified  that  they 
saw  the  roof  of  the  building  on  fire,  and  that  they  had  seen  other 
buildings  on  fire  before,  were  not  permitted  to  testify  whether  or  not 
in  their  opinion  the  roof  was  standing  when  they  saw  it  burning.     It 
is  conceded  that  this  was  not  a  proper  subject  for  expert  testimony, 
and  that  the  general  rule  of  evidence  is  that  a  witness  must  state  the 
facts,  and  may  not  testify  to  his  opinions.     But  it  is  claimed  that  the 
proposed  testimony  falls  under  the  recognized  exception  to  this  rule 
that  any  witness  may  state  his  conclusion,  inference,  or  opinion  from 
facts  he  sees  or  knows  when  he  draws  it  from  so  many  minor  details 
that  it  is  impossible  for  him  to  state  them  so  that  the  jury  would  have 
a  fair  opportunity  to  deduce  a  just  inference,  or  to  form  a  correct 
opinion  from  the  narration  or  description  he  could  give.     Bailroad 
Go.  V.  Bambo,  16  U.  S.  App.  277,  280,  281,  8  C.  C,  A.  6,  8,  and  59  Fed. 
75,  77;   Yahn  v.  City  of  Ottumwa  flowa)  15  N.  W.  267.     It  is  not 
difficult  to  state  this  exception,  or  to  illustrate  it  with  striking  exam- 
ples; but  it  is  not  always  easy  to  correctly  apply  it  in  doubtful  cases. 
Many  instances  readily  occur  to  the  mind  which,  from  their  very  na- 
ture, fall  clearly  within  the  exception.     A  witness  may  give  his  opin- 
ion as  to  the  identity  of  a  person,  as  to  his  physical  or  mental  condi- 
tion, may  testify  that  he  was  sick  or  intoxicated,  or  that  he  was 
pleased  or  angry  or  insane,  because  it  is  clearly  Impossible  for  him  to 
describe  to  the  jury  the  many,  sometimes  slight,  yet  sure,  manifesta- 
tions of  the  identity  or  state  which  he  saw,  so  that  they  can  have  any 
fair  opportunity  to  draw  from  them  a  correct  conclusion.      In  cases 
of  this  kind  a  refusal  to  allow  a  witness  to  state  his  opinion  would 
constitute  a  palpable  error.     But  there  are  many  cases  so  near  the 
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line  between  the  rale  and  its  exception  that  an  appellate  court  should 
not  be  swift  to  reverse  the  rulings  of  the  court  below  unless  it  is  rea- 
sonably clear  that  a  plain  error  of  law  has  been  committed.  There  is 
a  wide  difference  in  the  ability  of  witnesses  to  describe  what  they 
have  seen,  and  to  narrate  what  they  have  heard.  One  witness  may 
be  able  to  make  so  graphic  a  word  picture  of  a  scene  he  has  wit- 
nessed that  those  who  bear  it  are  in  as  good  a  situation  to  deduce  a 
correct  conclusion  as  he  is;  while  another,  who  has  observed  the  same 
incidents,  may  be  utterly  incapable  of  describing  them,  and  can  do 
nothing  but  state  the  impression  or  conclusion  he  drew  from  them. 
The  trial  court  sees  and  hears  each  witness,  and  in  doubtful  cases  is 
far  better  qualified  than  the  court  of  appeals  to  determine  whether  a 
witness  should  be  confined  to  the  facts,  or  should  be  allowed  to  state 
his  conclusions.  In  the  case  in  hand,  it  does  not  appear  to  have  been 
impossible — ^indeed,  it  does  not  seem  to  have  been  very  di^cult — for 
the  witnesses  to  have  so  described  the  appearance  of  the  burning  roof 
that  the  jury  could  have  drawn  a  correct  conclusion  from  their  de- 
scription wiOi  reference  to  the  question  whether  or  not  it  was  stand- 
ing when  they  saw  it  burning.  One  of  these  witnesses  testified  that 
he  saw  the  upper  portion  of  the  east  wall  from  one  end  to  the  other 
standing;  that  he  saw  one-third  of  the  easterly  slope  of  the  roof  in 
place;  and  that  the  north  two-thirds  of  this  easterly  slope  was  cov- 
«red  with  fire  and  flames,  so  that  he  could  not  see  the  material  of 
which  it  was  composed.  This  witness  could  certainly  have  stated, 
as  the  facts  were,  either  that  the  base  of  these  flames  was  on  the  plane 
of  the  roof,  or  that  on  a  portion  of  the  roof  their  base  was  on  this 
plane,  and  on  another  portion  it  was  below  it,  and  that  the  flames. 
eame  through  it  as  from  the  mouth  of  a  crater;  and  fr<Mn  such  a 
description  the  jury  conld  easily  have  drawn  the  proper  conclusion. 
The  general  rule  fhat  facts,  and  not  conclusions,  should  be  stated,  is 
a  wise  and  salutary  one,  and  cannot  be  too  strictly  followed.  It 
tends  to  prevent  fraud  and  perjury,  and  is  one  of  t}xe  strongest  safe- 
guards of  personal  liberty  and  private  rights.  Whenever  it  is  doubt- 
ful whether  a  case  falls  uqder  the  rule,  or  under  one  of  its  exceptions, 
the  wise  course  is  to  place  it  under  the  rule;  and,  in  our  opinion,  the 
court  below  made  no  mistake  in  following  this  course  in  the  case 
before  us.     The  judgment  below  is  afiBrmed. 


UNITED  STATES  v.  SATIBB. 

(District  Court,  W.  D.  Michigan,  S.  D.   June  18,  189a) 

IiXBeAii  Uss  OF  Mails — Schxmbs  to  Defrattd — Lottbry  Bchbmbs. 

Rev.  St.  i  5480,  Is  general  In  character,  and  makes  It  a  criminal  offense 
to  use  the  malls  for  promoting  schemes  to  defraud  In  general;  and  the 
amendment  of  March  2,  1889,  only  alters  Its  scope  by  adding  a  certain 
class  of  cases  particularly  described  therein.  Section  3894,  notwithstand- 
ing some  general  language  therein.  Is  specific,  and  designed  to  punish  the 
use  of  the  malls  for  promoting  lottery  schemes;  and  the  amendment  of 
September  19,  1890,  merely  makes  further  and  speciflc  provislonB  and 
amendments,  without  changing  Its  scope.  An  Indictment,  therefore,  for 
using  the  malls  to  defraud,  not  by  any  lottery  scheme,  is  referable  to  sec- 
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tloD  54S0,  and  Is  to  be  determined  und«r  tbat  secUon,  without  reference 
to  the  terms  of  section  3894. 
!•  Bahk — Vbkub  of  Ofvbnbb. 

A  prosecution  under  Rev.  St.  (  6480,  prohibiting  the  use  of  the  poat  of- 
fice for  promoting  a  scheme  to  defraud,  can  only  be  instituted  In  the  dis- 
trict in  'Which  the  fraudulent  matter  was  placed  in  the  post  office. 

This  matter  arose  upoQ  au  application  for  an  order  of  removal 
(ODnded  on  aa  indictment  and  bench  warrant  from  the  district  coart 

for  the  Eastern  district  of  Pennsylvania. 

George  G.  Covell,  U.  S.  Atty.,  and  Dwight  Gobs,  Asst.  U.  S.  At^., 
for  plaintiff. 
Bondeman  &  Adams,  for  defendant. 

SEYEBEi^S,  District  Judge.  The  only  question  with  which  I 
shall  hare  ,to  deal  is  whether,  upon  reading  the  indictment  and  war- 
rant shown  as  the  ground  of  removal,  it  appears  that  the  ofiTense 
charged  is  triable  in  the  Eastern  district  of  Pennsylvania.  If  the 
court  there  has  no  jurisdiction  of  the  offense  because  it  was  not  com- 
mitted in  that  district,  the  order  for  removal  cannot  properly  be  made. 
There  are  found  in  the  Revised  Statutes  of  the  United  States  two  pro- 
visions relating  to  the  general  subject  of  the  use  of  the  postal  facilities 
of  the  United  States  for  the  purpose  of  promoting  fraudulent  schemes. 
One  of  these  provisions  is  found  in  section  5480,  which  is  framed  for 
the  purpose  of  constituting  as  a  criminal  offense  the  placing  or  causing 
to  be  placed  in  the  post  ofSce  material  which  might  be  otherwise  maila- 
ble, for  the  purpose  of  promoting  a  scheme  previously  concocted 
to  defraud  some  person  or  persons.  That  was  a  statute  of  a  gen- 
eral character.  There  was  at  the  same  time  another  (section  3^4), 
which  in  substance  was  a  provision  against  the  use  of  the  mails 
of  the  United  States  for  the  purpose  of  promoting  "lottery  schemes," 
generally  so  termed.  A  fundamental  rule  of  constrnction  requires 
us  to  give  such  an  interpretation  to  each  of  these  several  provisions 
as  shall  give  place  for  the  other  to  have  effect.  As  I  said,  section 
5480  is  a  general  statute.  Section  3894  is  a  statute  designed  for 
the  specific  purpose  of  prohibiting  the  use  of  the  mails  for  pro- 
moting lottery  schemes.  It  is  true  that  in  section  3894  there  is 
some  general  language,  such  as  this:  "Or  concerning  schemes  de- 
vised for  the  purpose  of  obtaining  money  or  property  under  false 
pretences."  Now,  that  language  is  general  in  its  form;  but,  upon 
the  application  of  two  maxims,  it  is  to  be  restricted  in  its  applica- 
tion so  as  to  apply  to  schemes  of  the  character  designated  in  that 
section  (3894),  because,  if  it  were  construed  broadly  and  according 
to  the  wide  import  of  its  terms,  without  restriction,  it  would  cover 
the  subject-matter  of  section  5480.  This  would  be  to  violate  the 
rule  which  I  have  adverted  to;  of  so  construing  each  part  of  the 
statutes  as  that  every  other  bearing  upon  a  kindred  subject  may 
have  its  due  effect.  And  it  would  also  be  in  disregard  of  another 
maxim  of  construction,  which  is  that,  where  general  words  are 
used  in  connection  with  particular  words,  the  general  words  are 
to  be  restricted  in  their  signification  so  as  to  include  only  others 
of  the  same  class  or  character  as  those  which  are  specifically  desig- 
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nated  in  the  section  and  particular  language  in  which  the  general 
language  is  found.  Now,  taking  these  propositions  for  oar  starting 
place,— L  &  that  section  M80,  as  found  in  the  Bevised  Statutes,  was 
designed  to  apply  to  cases  of  the  general  character  therein  de- 
scribed, and  that  section  3894  was  designed  to  apply  to  tehemes 
in  the  nature  of  lottery  enterprises, — we  will  follow  up  those  two 
sections  of  the  statutes  and  the  amendments  to  them  respectively. 

Section  5480  was  amended  March  2,  1889,  by  including  within  the 
general  tenns  of  the  section,  as  it  had  before  stood,  certain  other 
particular  descriptions  of  fraud.  If  the  whole  of  this  language  as 
it  now  stands  had  been  then  originally  enacted,  there  might  have 
been  room  for  the  application  of  one  of  the  maxims  above  men- 
tioned, viz.  that  general  language  should  be  restricted  to  a  similar 
meaning  to  that  of  the  specific  and  particular  language  or  provi- 
sions in  the  section.  But  there  are  other  considerations.  This 
section,  which  is  amended,  was  a  section  which  had  been  enacted 
prior  to  the  date  of  this  act,  and  this  amendment  professes  upon 
its  face  to  be  an  amendment  of  the  old  section ;  and  the  rule  is  that 
an  amendment  is  not  to  be  regarded  as  annulling  the  provisions 
of  the  section  to  be  amended  any  further  than  is  necessary  to  give 
the  amendment  due  scope  and  effect.  The  conclusion  to  be  reached 
in  the  construction  of  section  5480  is  that  it  was  no  further  amended 
or  altered  in  its  scope  than  to  add  a  certain  class  of  cases  which 
are  particularly  described  in  the  amending  matter.  Turning  to 
the  act  of  September  19,  1890,  upon  which  the  district  attorney  has 
placed  some  reliance,  it  is  found  that  that  also  is  simply  an  amend- 
ment of  section  3894,  being  the  section  theretofore  contained  in  the 
Revised  Statutes  leveled  at  the  use  of  the  mails  for  lottery  schemes; 
and  it  goes  on  to  make  some  further  and  specific  provisions  and 
amendments  to  the  statute  as  it  formerly  stood.  That  statute  is 
very  different  as  it  stands  amended  from  the  statute  section  5480 
as  amended,  and  the  two  sections  or  provisions  stand  on  entirely 
independent  grounds.  Now,  this  indictment  seems  to  have  been 
framed  upon  the  supposition  that  the  case  which  is  attempted  to 
be  stated  under  it  was  a  case  which  would  fall  under  section  3894 
as  amended;  but,  for  the  reasons  which  I  have  given,  I  am  very 
clearly  of  opinion  that  this  is  not  the  section  which  is  applicable 
to  the  class  of  cases  in  which  the  case  attempted  to  be  described  in 
this  indictment  is  included.  'So,  it  will  not  be  permissible  to  refer 
to  the  general  language  of  section  3894  as  amended,  above  quoted, 
this  not  being  a  matter  relating  to  any  lottery  scheme,  or  having 
any  similitude  to  a  lottery  scheme,  and  very  clearly  falling  under 
the  provisions  of  section  5480,  as  amended  by  the  act  of  Mai;ch  2, 
1889. 

Now,  it  seems  to  me  that — starting  from  the  root  of  the  matter, 
as  we  have  done,  and  considering,  as  we  must,  that  congress,  when 
it  made  up  this  revision  of  the  statutes,  could  not  possibly  have  in- 
tended to  make  two  distinct  provisions  in  reference  to  the  same 
subject-matter,  but  must  be  supposed  to  have  intended  these  sev- 
eral provisions  to  relate  to  the  distinct  classes  within  which  the 
cases  might  be  included,  and  taking  up  the  amendments,  and  show- 
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ing,  as  I  think  is  clearly  done,  that  each  of  the  amendments  is  au 
amendment,  and  an  amendment  only,  of  the  particular  statute  which 
in  its  caption  and  title  it  professes  to  be  an  amendment  cri — ^neither 
of  these  two  branches  becomes  merged  in  the  other,  bat  that  each 
one  moYes  oft  separately,  and  has  continued  down  to  this  time  sepa- 
rate from  the  other. 

Now,  if  this  is  so,  and  this  case  is  not  of  a  class  or  character  in- 
cluded within  the  statute  leveled  at  lottery  schemes,  the  only  remain- 
ing question  is  to  inquire  and  determine  whether  or  not  the  case 
can  be  tried  in  the  district  to  which  the  letter,  packet,  or  writing  is 
addressed,  and  where  it  is  delivered.  In  order  to  settle  that  matter, 
we  must  have  regard  to  the  language  of  section  5480  as  amended. 
That  statute,  after  having  referr^  to  the  formation  of  the  scheme  to 
defraud,  then  goes  on  to  enact  the  gist  of  the  offense  in  these  words: 
"Shall,  in  and  for  executing  such  scheme  or  artifice  or  attempting  sa 
to  do,  place  or  cause  to  be  placed,  any  letter,  packet,  writing,  circu- 
lar, pamphlet  or  advertisement  in  any  post-office,  branch  post  oflSce, 
or  street  or  hotel  letter-box  of  the  United  States,  to  be  sent  or  deliv- 
ered by  the  said  post-office  establishment.  •  •  «"  i  think  that 
the  words  "to  be  sent  or  delivered  by  the  said  post-office  establish- 
ment" refer  to  the  purpose  with  which  the  supposed  letter  or  packet 
is  to  be  placed  in  the  post  office,  and  djenote  that  it  is  not  snfficient 
that  a  letter  is  simply  placed  in  the  post  office,  but  that  it  must  be 
done  for  the  purpose  of  being  transmitted;  the  words  "to  be  sent 
or  delivered  by  tiie  said  post-office  establidiment"  being  employed 
for  the  purpose  of  denoting  the  intent  or  general  purpose  for  which 
the  letter  is  placed  in  the  post  office.  I  think  the  conclusion  is  in- 
evitable that  the  offense  is  committed  by  the  placing  of  the  letter  in 
the  post  office,  and  that  it  is  completed  at  the  time  when  it  is  placed 
there  for  the  purpose  of  being  transmitted.  The  lottery  statute  con- 
tains a  provision  making  it  a  penal  offense  not  only  to  place  the 
prohibited  matter  in  the  post  office  to  be  sent,  but  also  makes  it  a 
penal  offense  to  send  the  matter, — that  is,  cause  it  to  be  transndtted, — 
and  also  makes  it  a  penal  offense  to  deliver  such  matter,  or  cause  it 
to  be  delivered,  at  the  end  of  its  transit  Well,  now,  it  seems  to  me 
obvious  that  if  the  prohibition  against  putting  the  letter  or  packet 
relating  to  the  lottery  scheme  into  the  post  office  did  ipso  facto  in- 
clude not  only  that,  but  the  sending  %nd  the  delivering  of  the  letter 
at  the  end  of  the  line,  the  second  and  third  provisions  of  the  lottery 
statute  would  be  useless.  In  short,  it  appears  to  me  that  it  is  not 
consistent  with  the  rules  of  construction  which  relate  to  the  inter- 
pretation of  statutes  creating  criminal  offenses  to  enlarge  and  extend 
these  words  in  section  5480  beyond  their  ordinary  plain,  natural  im- 
port; and  especially  is  this  course  to  be  required  of  the  court  when, 
turning  to  a  kindred  statute,  we  see  that  in  the  cases  there  provided 
for,  for  reasons  best  known  to  the  legislative  department  which  en- 
acted them,  there  is  also  a  provision,  in  addition  to  the  placing  of 
the  letter  in  the  post  office,  making  subsequent  action  in  the  course  of 
the  transmission  and  delivery  of  such  letters  penal.  For  these  rea 
sons,  my  opinion  is  that  the  offense  which  is  attempted  to  be  set  out 
in  this  indictment  is  one  which  could  only  be  prosecuted,  under  the 
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coDStitQtional  proTisioii  in  that  regard,  in  the  proper  district  in  the 
state  of  Illinois  from  which  this  fraudulent  matter  was  transmitted, — 
where  it  waa  placed  in  the  post  ofQce. 

It  might  not  be  out  of  place  to  say  that  this  indictment,  in  charging 
the  gist  of  the  offense,  says:  "So  devising  and  intending  in  and  for 
executing  anch  scheme  and  artifice  to  defraud,  and  for  the  obtaining 
of  money  under  false  pretenses,  and  attempting  so  to  do,  cause  to 
be  conveyed  and  delivered  by  mail,  in  the  district  aforesaid."  Now, 
I  think,  there  is  grave  room  for  doubt  as  to  whether  that  language 
is  salBcient  to  charge  as  a  penal  offense  the  placing  of  the  mail  in 
the  post  office.  It  would  seem  to  me  language  more  appropriately 
fitted  to  charge  the  second  and  third  of  the  offenses  contained  in  the 
lottery  act;  L  e.  the  sending,  which  is  the  second,  and  delivering, 
which  is  the  third.  But  it  is  not  necessary,  as  I  think,  for  me  to  ex- 
press a  definite  opinion  npon  that.  It  is  hardly  necessary  to  point 
ont  the  distinction  between  the  character  of  cases  that  we  are  deal- 
ing with  and  the  case  of  an  extradition  by  the  trovemor  of  one  state 
npon  the  reqaisition  of  the  governor  of  another  state  in  whibh  the 
offense  is  conunitted.  No  doubt,  where  goods  are  obtained  by  fraud- 
ulent pretenses  which  are  initiated  in  another  state,  and  they  pro- 
duce their  effect  in  the  state  in  question,  the  matter  might  fall  under 
the  general  doctrine  that  where  an  offense  is  committed  in  part  in 
one  state,  and  in  part'  in  another,  the  case  may  be  prosecuted  in 
either  jurisdiction.  Bat  what  we  have  to  deal  with  ia  simply  a 
federal  statute,  and  not  one  relating  to  common-law  offenses,  or  the 
practice  growing  out  of  state  prosecutions,  and  the  reclamation  of 
f ugitiver  from  justice  npon  the  demand  of  the  governor  of  one  state 
upon  the  governor  of  another. 

For  these  reasons,  I  think,  the  order  of  removal  most  be  denied, 
and  the  respondent  discharged. 


8TAT0N  V.  DmTBD  STATBS. 

(Clrcnlt  Court  of  Appals,  Eigbtb  Circuit    Jane  20, 1808.) 

No.  1,035. 

L  DEPBAnnnio  Ukited  States— Fohgbd  APFroAvir. 

One  presenting  accounts  to  the  government  cannot  be  convicted  nnder 
Rev.  St.  H  6418,  5479,  for  forging  the  name  of  a  Justice  of  the  peace  to  the 
affidavit  attached  thereto,  unless  It  be  done  to  defraud  the  TJnlted  States. 

i,  Baxb — Insictmskt. 

An  Indictment  charging  that  defendant  forged  the  name  of  a  Justice  of 
the  peace  to  accounts  presented  by  him  to  the  government  accounting  offi- 
oera,  "with  intent  to  defraud  the  United  States,"  mnst  be  regarded  as  based 
on  Rev.  St  U  B418,  6479,  and  not  on  section  6421,  which  denounces  the 
making,  altering,  forging,  etc.,  of  papers,  for  the  purpose  of  "obtaining  or 
receiving  •  •  •  from  the  United  States  or  any  of  their  ofBcers  or  agents 
any  sum  of  money." 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

O.  W.  Murphy,  for  plaintiff  in  error. 
Edward  0.  Stringer,  U.  S.  Atty. 
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Before  SANBOBN  and  THAYEB,  Circuit  Jndges,  and  SniBAS, 
District  Judg& 

THAYEB,  Gircait  Jadge.  Ben  B.  Staton,  the  plaintiff  in  error, 
was  indicted  under  an  indictment  containing  two  connts,  in  the  dis- 
trict court  of  the  United  States  for  the  Eastern  district  of  ArkausaB. 
The  indictment  on  its  face  purported  to  hare  been  framed  on  the 
provisions  of  sections  6418,  6421,  and  6479  of  the  Bevised  Statntes  of 
the  United  States.  The  first  connt  of  the  indictment  charged  that 
said  Staton,  on  July  S,  1894,  in  the  Western  diyision  of  the  Eastern 
district  of  Arkansas,  "did  then  and  there  willfully,  unlawfully,  wil- 
lingly, falsely,  and  feloniously  make  and  forge  a  certain  affidavit  and 
writing  to  his  quarterly  postal  account  and  return  for  the  quarter 
ending  June  30,  1894,  to  the  auditor  for  the  post-office  department, 
which  said  affidavit  and  writing  is  in  words  and  figures  as  follows, 
to  wit"  The  alleged  forged  affidavit  was  then  set  out  in  hec  vert>a, 
the  same  being  an  affidavit  which  purported  to  have  been  sworn  to 
before  "M.  H.  Stokes,  J.  P.."  and  was  in  form  and  substance  the  usual 
affidavit  which  postmasters  are  required  to  affix  or  attach  to  th^r 
quarterly  reports.  The  second  connt  of  the  indictment  charged  the 
accused  with  the  commission  ot  a  similar  offense  on  October  2, 1894,  in 
t^t  he  had  attached  to  his  quarterly  return  for  the  quarter  ending 
Septemba-  30,  1894,  a  forged  affidavit  made  before  "M.  H.  Stokes,  J. 
P."  The  second  count,  howevejf,  differed  from  the  first  count  in  that  it 
further  allied  that  M.  H.  Stolres,  justice  of  the  peax:e,  did  not  sign  bis 
name  to  said  affidavit;  that  the  name  of  the  justice  had  been  signed 
thereto  by  said  Staton;  and  that  the  act  was  conmiitted  by  the  ac- 
cused "with  intent  to  defraud  the  United  States,  contrary  to  the  form 
of  the  statute  In  snch  case  made  and  provided."  The  first  connt  of  the 
indictment  contained  no  allegations  similar  to  those  last  aforesaid 
charging  that  the  accused  had  signed  the  name  of  Stokes  with  an  in- 
tent to  defraud.  On  the  trial  of  the  indictment,  the  accused  testified 
in  his  own  favor,  in  substance,  as  follows:  That  while  he  did  sign  the 
name  of  "M.  H.  Stokes,  J.  P.,"  to  each  of  the  quarterly  reports  of  date 
June  30  and  September  30, 1894,  yet  that  the  name  of  the  justice  was 
so  signed  by  direction  of  said  justice  because  the  latter  was  busy  at 
the  time,  and  did  not  wish  to  take  the  trouble  to  affix  his  official  sig- 
nature to  the  reports;  that  the  returns  were  in  all  respects  true  and 
correct;  and  that  the  defendant  had  no  purpose  or  intent  to  defraud 
the  United  States  or  to  obtain  money  or  credit  to  which  he  was  not 
entitled. 

The  defendant  requested  the  trial  court  to  charge  the  jury  in  his 
behalf  as  follows:  "If  the  items  embraced  in  the  returns  or  accounts 
were  coirect,  and  contained  no  false  entry  or  claim,  and -there  was  no 
intent  on  the  part  of  the  defendant  to  obtain  from  the  government 
something  that  he  was  not  entitled  to  in  the  way  ot  money  <x  credit, 
he  is  entitled  to  an  acquittal."  But  the  court  declined  to  do  so,  and 
thereupon  charged  the  jury  to  the  contrary  of  such  request,  and  in 
substance  as  follows:  That,  even  if  the  accused  did  have  authority 
from  Stokes  to  sign  the  latter's  name  to  the  jurats  which  were  at- 
tached to  the  affidavit  to  his  quarterly  reports,  yet,  as  a  person  can- 
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not  administer  an  oath  to  himself,  the  fact  that  the  accused  signed  the 
name  of  the  justice  of  the  peace  to  the  returns,  and  presented  the  same 
to  the  goTemment,  when  he  had  not  in  fact  sworn  to  them  before  the 
jostice,  constituted  the  crime  of  forgery,  and  that  the  jury  should  so 
find.  No  attempt  is  made  by  counsel  for  the  government  to  support 
the  action  of  the  trial  court  in  the  respects  last  stated,  under  the 
provisions  of  sections  5418  and  5479  of  the  Revised  Statutes,  the  same 
being  two  of  the  sections  referred  to  on  the  face  of  the  indictment, 
under  which  it  purports  to  have  been  drawn.  These  sections  in  ex- 
press terms  provide  that  the  making,  altering,  forging,  or  counterfeit- 
ing of  the  various  instruments  and  writings  to  which  those  sections 
refer  shall  be  an  offense  when  done  "for  the  purpose  of  defrauding  the 
United  States";  and  inaamoch  as  the  trial  court  in  its  charge  alto- 
gether ignored  the  intent  with  which  the  acts  complained  of  had  been 
committed,  and  instructed  the  jury  that  the  accused  was  guilty  of 
the  crime  of  forgery  if  he  signed  the  name  of  the  justice  to  his  re- 
ports, even  with  that  officer's  consent,  and  subsequently  presented  the 
reports  to  the  government,  it  is  manifest  that  there  was  error  in  the 
charge  if  we  regard  the  indictment  as  founded  on  the  two  sections  of 
the  statute  last  above  mentioned. 

It  is  contended,  however, — and  this  seems  to  be  the  sole  reason 
urged  in  support  of  the  charge, — that  the  indictment  was  drawn  un- 
der section  5421  of  the  Bevised  Statutes,  and  that  inasmuch  as  the  de- 
fendant admitted  that  he  had  intentionally  signed  the  name  of  the 
justice  of  the  peace  to  his  reports,  and  subsequently  presented  the  re- 
ports to  the  auditor  of  the  post-oflace  department,  the  question  of  in- 
tent was  elindnated  from  the  case,  and  no  finding  thereon  by  the  jury 
was  requisite.  It  is  a  sufficient  answer  to  this  contention  to  say  that 
the  indictment  was  not  based  on  section  5421  of  the  statute,  of,  if  it 
was  the  intention  of  the  pleader  to  found  it  thereon,  that  it  was  in- 
sufficient. Section  5421  provides  that  "every  person  who  falsely 
makes,  alters,  forges  or  counterfeits  *  •  •  any  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other  writing,  for  the  purpose 
of  obtaining  or  receiving  •  •  •  from  the  United  States  or  any 
of  their  officers  or  agents  any  sum  of  money,  •  ♦  ♦  shall  be 
imprisoned,"  etc.;  and  neither  count  of  the  indictment  in  question 
charged,  as  it  should  have  done  if  drawn  under  that  section,  that  the 
act  complained  of  was  done  for  the  purpose  of  obtaining  from  the 
United  States  a  sum  of  money.  Moreover,  the  second  count  of  the  in- 
dictment expressly  charged  that  the  act  complained  of  was  done 
"with  intent  to  defraud  the  United  States." 

We  think  it  clear,  therefore,  that  the  indictment  must  be  regarded 
as  based  on  sections  5418  and  5479  of  the  Revised  Statutes,  rather 
than  on  section  5421 ;  that  the  element  of  intent  was  involved  in  the 
issue ;  and  that  the  accused  was  entitled  to  have  the  jury  determine, 
it  being  one  of  the  necessary  ingredients  of  the  offense  charged  in  the 
blD,  whether  he  had  been  actuated  with  an  intent  to  defraud  the 
United  States. 

It  results  from  these  views  that  the  judgment  of  the  district  court 
most  be  reversed,  and  the  cause  remanded  for  a  new  triaL  It  will  be 
80  ordered. 
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BURROUGHS  ▼.  BRHARDT. 
(Olrcnlt  Court  ot  Appeals,  Second  Oircnit    June  24,  1808.) 

No.  104. 

CusTom  Duties— MoRBT  Dbfositbd  with  Collsotob— Bbcotkbt  Back. 

Money  deposited  with  the  collector  as  security  (additional  to  that  of  the 
Importer's  bonds)  for  payment  of  duties  assessed,  and  actually  applied  to 
the  payment  of  duties,  cannot  be  recovered  back,  in  the  absence  of  a 
protest,  even  if  the  duties  were  wrongfully  assessed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York, 

This  cause  comes  here  upon  writ  of  error  sued  out  by  the  admin- 
istratrix of  plaintiff  below  to  renew  a  judgment  of  the  circuit  court. 
Southern  district  of  Kew  Yorls,  in  favor  of  defendant  below,  the 
collector  of  the  port  of  New  York,  upon  a  verdict  directed  in  his  favor 
by  the  circuit  judge. 

C.  B.  Barker,  for  plaintiff  in  error. 

Arthur  M.  King,  Asst  U.  S.  Atty.,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURLA.M.  It  is  practically  not  disputed  that  if  the  $6,000 
in  controversy  was  deposited  with  the  collector  to  secure  the  payment 
of  duties  assessed  upon  plaintiff's  merchandise,  even  though  such 
duties  may  have  been  wrongly  so  assessed,  it  cannot  be  recovered  back, 
since  no  protest  was  filed.  The  difl9culty  with  the  case  is  that,  even 
upon  the  plaintiff's  own  evidence,  this  is  precisely  the  purpose  for 
which  the  deposit  was  made.  Plaintiff  testifies  that  it  was  depos-. 
ited  because  the  government  ofiBcers  "did  not  consider  [his]  bonds 
were  sufficient  to  protect  the  government;  .th^  wanted  additional 
security."  The  amended  complaint  avers  that  the  deposit  was 
made  "as  a  guaranty  of  good  faith  in  making  entries  for  ware- 
house," and  "as  security  to  the  United  States  against  any  loss  in 
case  the  warehouse  bonds  were  not  sufficient  to  cover  all  the  lumber." 
But  the  only  object  of  the  warehouse  bond  is  to  protect  the  govern- 
ment against  failure  to  pay  duties;  the  only  possible  loss  consequent 
upon  insufficient  bonds  would  be  a  loss  of  duties.  The  bond  is 
security  placed  in  the  hands  of  the  government,  from  which,  in  the 
event  of  the  importer's  failure  to  pay  duties  assessed  upon  his  goods, 
such  payment  may  be  obtained.  The  f 6,000  in  gold  was  manifestly 
deposited  for  a  like  purpose.  We  are  unable  to  conceive  of  any 
theory  upon  which,  assuming  plaintiffs  statements  to  be  entirely 
accurate,  a  single  dollar  of  it  was  to  be  paid  for  anything  except 
duties.  It  was  used  up  (except  for  the  small  balance  returned)  in 
making  payments  of  duties  assessed  against  plaintiffs  goods,  and, 
in  the  absence  of  any  protest  against  the  exaction  of  such  duties, 
cannot  be  recovered  back. 
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In  re  B.  W.  RATHBUN  ft  CO. 

(drcnlt  Court,  N.  D.  New  Xotk.    July  6,  1898.) 

CiDBTOMa  DuTiKs— Classification— Lumber. 

White  pine  lumber  In  sticks  measuring  6  by  12  Inches  Is  dutiable  as 
"sawed  lumber,  not  specially  provided  for,"  at  two  dollars  per  1,000  feet, 
under  paragraph  195  of  the  act  of  July  24,  1897,  and  not  as  timber  "hewn, 
sided  or  squared  (not  less  than  eight  Inches  square),"  under  paragraph  194. 
The  parenthetical  clause  refers  to  the  shape  of  the  timber,  and  not  to  the 
number  of  square  inches  It  contains,  and  excludes  timber  measuring  less 
than  8  inches  one  way. 

Tbis  is  an  application  by  the  collector  of  cnstoms  at  Oswego,  N. 
Y.,  for  a  reriew  of  the  decision  of  the  board  of  general  appraisers 
reversing  the  decision  of  the  collector  as  to  the  rate  of  duty  on  cer- 
tain pine  lumber  imported  by  E.  W.  Bathbun  &  (3o.  in  November, 
1897. 

The  collector  imposed  a  duty  of  two  dollars  per  1,000  feet,  board 
measure,  under  paragraph  195  of  the  act  of  July  24, 1897,  which  pro- 
vides as  follows: 

"Sawed  boards,  planks,  deals,  and  other  lumber  of  wbltewood,  sycamore, 
and  bftsswood,  one  dollar  per  thousand  feet  board  measure:  sawed  lumber, 
not  specially  provided  for  In  this  act,  two  dollars  per  thousand  feet  board 
measure." 

The  importers  protested,  Insisting  that  their  merchandise  should 
have  been  classified  under  paragraph  194  of  the  act,  which  is  as  fol- 
lows: 

"Timber  hewn,  sided,  or  squared  (not  less  than  eight  inches  square),  and 
round  timber  used  for  spars  or  In  building  wharves,  one  cent  per  cubic  foot." 

The  issue  thus  presented  came  on  for  hearing  before  the  board  of 
general  appraisers  which  sustained  the  protest  The  prevailing  opin- 
ion is  as  follows : 

"The  merchandise  consists  of  1,462  feet  white  pine  lumber  contained  In  nine 
Iileces  25  to  30  feet  in  length  and  measuring  six  by  twelve  inches.  It  was 
assessed  for  duty  at  $2  per  1,000  f^t  B.  M.,  under  paragraph  195,  Act  July 
24.  1897,  and  Is  claimed  to  be  dutiable  as  timber  at  one  cent  per  cubic  foot 
under  paragraph  194.  Paragraph  194  reads:  Timber  hewn,  sided,  or  squared 
(not  less  than  eight  inches  square),  •  •  •  one  cent  per  cubic  foot'  The 
collector  reports  that  as  this  timber  measures  less  than  eight  inches  one 
way,  the  assessment  of  duty  Is  made  for  the  purpose  of  obtaining  a  decision 
from  the  board.  Paragraph  194  says  'not  less  than  eight  Inches  square.' 
Eight  Inches  square  is  64  inches.  The  timber  In  question  is  72  inches 
square  and  Is  not,  therefore,  excluded  by  the  limitation.  The  protest  is  sus- 
tained accordingly." 

One  member  of  the  board  dissented.     His  opinion  is  as  follows: 

"I  dissent  from  the  conclusions  of  my  colleagues  in  this  case.  In  my  opin- 
ion, the  words  'not  less  than  eight  Inches  square '  in  the  paragraph  under 
which  duty  was  assessed,  have  reference  to  squared  timber,  neither  of  the 
sides  of  which  shall  measure  less  than  eight  Inches.  Such,  according  to  my 
understanding.  Is  the  meaning  of  these  words  in  common  speech  and  as  used 
in  the  tariff  act.  They  are  as  If  reading:  'neither  side  of  which  shall  be  less 
than  eight  Inches  in  width.'  The  distinction  made  In  the  tariff  act  between 
the  phrases,  'inches  square'  and  'square  Inches'  is  clear  and  easily  under- 
stood. Where  the  former  Is  used  (as  in  paragraph  194),  it  always  refers  to 
the  dimensions  and  shape,  but  where  the  area  or  square  measure  is  intended, 
88P.-17 
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without  regard  to  the  shape,  the  latter  1«  always  psed.  For  example,  para- 
graph 104  of  the  tariff  act  provides  for  'cast  polished  plate  glass  •  •  •  not 
exceeding  16x24  inches  square.'  This  provision  has  been  in  several  tariff 
acts,  but  has  never  been  construed  to  mean  384  square  Inches  of  glass  of 
any  dimensions  or  sizes.  Paragraph  105  contains  the  same  expression,  and, 
in  Immediate  juxtaposition  with  It,  a  provision  for  'cast  polished  plate  glass 
*  •  *  exceeding  144  square  Inches,'  which  does  mean  of  any  shape.  In 
paragraph  112,  provision  is  made  for  'mirrors,  not  exceeding  in  size  144 
square  inches.'  Paragraph  88  also  provides  for  tiles  •  •  •  exceeding  two 
square  Inches  In  size.'  In  the  one  case,  the  rate  of  duty  has  express  refer- 
ence to  the  dimensions  and  shape  of  the  article,  and  In  the  other,  to  the  area 
or  square  Inch  measurement,  without  regard  to  shape.  If  It  is  held  that  the 
phrase  'eight  inches  square'  la  the  equivalent  of  'sixty-four  square  Inches/  It 
could  be  held  with  equal  propriety  that  'one  hundred  and  forty-four  aqoars 
Inches'  means  'twelve  Inches  square'  and  excludes  an  article  9x16  inches 
square.  I  think  the  protest  should  be  overruled,  and  the  assessment  of  duty- 
affirm  ed." 

Emory  P.  Close,  U.  S.  At^.,  for  Collector. 

COX^;,  District  Judge.  The  language  of  paragraph  195,  under 
which  the  collector  acted,  sufiBiciently  describes  the  importations  as 
"sawed  lumber."  His  action  must  stand  unless  it  appears  that  the 
lumber  is  specially  provided  for  in  paragraph  194  as  "timber  hewn, 
sided  or  squared  (not  less  than  eight  inches  square)."  In  other  words, 
if  lumber,  which  is  12  inches  wide,  6  inches  thick  and  20  feet  long,  is 
less  than  8  inches  square,  the  importers  cannot  succeed.  I  am  of 
the  opinion  that  it  is  less  than  8  inches  square.  The  board  reached 
a  contrary  conclusion  upon  the  theory  that  the  words  "eight  inches 
square"  are  equivalent  in  meaning  to  64  square  inches,  and,  as  the 
pieces  in  question  have  72  square  inches,  they  are  more  than  8  inches 
square.  This,  in  my  judgment,  is  not  a  correct  reading  of  the  para- 
graph which  has  reference  to  the  shape  of  the  lumber  and  not  to  the 
square  inches  it  contains.  A  plank  which  is  but  two  inches  thick 
cannot  be  eight  Inches  square  even  though  it  be  three  feet  wide.  . 

The  question  has  been  fully  presented  in  the  two  opinions  filed  by 
the  appraisers  and  nothing  can  be  added  to  the  discussion.  It  is 
thought  that  the  view  taken  in  the  dissenting  opinion  is  the  correct 
one.     The  decision  of  the  board  is  reversed. 


WBSTINGHOtJSE  AIR-BRAKE  CQ.  v.  GREAT  NORTHERN  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  24,  1898.) 

No.  117. 

L  Fedbral  Connxs— Jurisdictioh  ik  Patbht  Cases— Whbkk  Suits  mat  bb 
Bbought. 

The  provision  in  the  Judiciary  act  of  1887-88  that  no  civil  suit,  of  which 
federal  courts  have  Jurisdiction  concurrently  with  the  courts  of  tbe 
several  states,  shall  be  brought  against  any  person  In  any  other  district 
than  that  whereof  he  is  an  inhabitant,  does  not  apply  to  patent  suits, 
exclusive  Jurisdiction  over  which  Is  conferred  by  Rev.  St.  |  628,  cL  9. 
And  hence,  prior  to  the  act  of  March  3,  1897,  defining  the  Jurisdiction  of 
tbe  federal  courts  In  patent  suits,  a  suit  for  Infringement  by  a  citiaen  of  a 
atate  of  the  Union  could  be  brought  In  any  district  where  valid  service 
could  be  made  upon  the  defendant. 
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%  Samx— AxKirDiacsT  ahd  Rkpbai.  o»  Statijtks. 

The  act  of  March  3,  1897,  defining  the  jarlsdlctlon  of  the  federal  courts 
h)  patent  suits,  and  autborlzlnj;  the  bringing  of  such  suits  in  the  district 
of  which  defendant  is  an  inhabitant,  or  in  which  he  "shall  have  committed 
the  acts  of  infringement,  and  have  a  regular  established  place  of  business," 
did  not  repeal  prior  statutes,  so  as  to  oust  the  courts  of  Jurisdiction  In 
pending  cases  not  falling  within  the  Jurisdictional  limits  prescribed  in  the 
new  act. 

IL  Patents— AR'noiPATioK—*'SuooESTioRs''  nr  Pbior  Patbhts. 

Prophetical  suggestions  in  a  foreign  patent  of  what  can  be  done,  when 
no  one  has  ever  tested,  by  actual  and  hard  experience  and  under  the 
stress  of  competition,  the  truth  of  the  suggestions,  or  the  practical  diffi- 
culties In  the  way  of  their  accomplishment,  or  even  whether  the  sug- 
gestions are  feasible,  are  not  to  be  accepted  as  showing  that  a  subsequent 
patent,  which  has  already  been  sustained  by  the  courts  as  a  meritorious 
one.  is  without  actual  invention. 

4.  Sahb— AiB  Brakes. 

The  Westinghouse  patent.  No.  376,887,  for  improvements  In  fluid  pressure 
brake  mechanism,  held  valid  and  Infringed  as  to  claims  1,  2,  and  3. 

6.  Sake — Prelimikart  Injukction. 

A  railroad  company  continuing  to  use  Infringing  air  brakes  on  large 
numbers  of  its  cars  for  3^  years  after  notice  of  an  adjudication  by  k 
circuit  court  of  appeals  sustaining  the  patent,  and  declaring  infringement, 
cannot  complain,  on  the  ground  of  hardship,  of  a  preliminary  injunction, 
which  provides  for  a  gradual  removal  of  the  infringing  brakes. 

This  appeal  is  by  the  Great  Northern  Bailwaj  Company  from  an 
order  of  the  circuit  court  for  the  Southern  district  of  New  York,  which 
granted  a  preliminary  injunction  against  the  infringement  by  that 
corporation  of  claims  1, 2,  and  3  of  letters  patent  No.  376,837,  applied 
for  October  1, 1887,  and  issued  to  George  Westinghouse,  Jr.,  on  Janu- 
ary 24, 1888,  for  improvements  in  fluid  pressure  brake  mechanism. 

The  bin  of  complaint  was  filed  October  8,  1896,  and  the  defendant  filed  pleas 
to  the  Jurisdiction,  which  were  overruled  December  27,  1897.  The  order  for 
an  injunction  pendente  lite  was  granted  April  1,  1896.  The  questions  of  the 
validity  of  claims  1,  2,  and  3  of  this  patent,  and  of  thetr  infringement  by  the 
quick  action  triple  valve  which  Is  used  by  the  defendant,  were  before  this 
court,  and  were  decided  on  October  15, 1884.  Westinghouse  Alr-Brake  Co.  v. 
Now  York  Alr-Brake  Co.,  U  C.  0.  A.  528,  63  Fed.  962,  and  26  U.  S.  App.  248. 

Simon  Sterne  and  Wm.  H.  Eenyon,  for  appellant. - 
Frederic  H.  Betts  and  George  H.  Christy  (J.  Snowden  Bell,  of  coun- 
sel), for  appellee. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  first  question  which  arises  upon 
this  appeal  is  that  of  the  jurisdiction  of  the  circuit  court  for  the 
Southern  district  of  New  York  over  the  cause,  so  far  forth  as  it  re- 
lates to  the  appellant.  The  Great  Northern  Bailway  Company  is  a 
corporation  organized  under  the  laws  of  the  state  of  Minnesota,  and 
is  a  citizen  of  that  state,  and  operates  a  line  of  railway  from  Duluth 
and  St.  Paul  to  the  Pacific  coast.  It  has  an  oflSce  in  the  city  of 
New  York,  where  its  transfer  books  are  kept  and  transfers  of  stock 
are  made;  and  this  part  of  its  corporate  business  is  attended  to  at 
said  office  by  Edward  T.  Nichols,  its  secretary  and  assistant  treasurer, 
who  resides  at  Morristown,  N.  J.  Service  was  made  upon  him  in 
New  York  City,  as  secretary  of  the  corporation.  The  complainant 
is  a  citizen  of  the  state  of  Pennsylvania. 
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The  appellant  insists  that,  when  the  bill  was  filed,  the  only  existing 
statute  which  prescribed  and  designated  the  proper  district  within 
which  suits  arising  under  the  patent  laws  conid  be  brought  against 
a  citizen  of  the  United  States  was  the  first  section  of  the  act  of  March 
3,  1887,  as  amended  by  the  act  of  August  13,  1888  (25  Stat  434), 
the  last  clause  of  which  is  as  follows: 

"And  no  civil  suit  shall  be  brought  before  either  of  said  courts  agalnet  any 
person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  be  Is  an  Inhabitant,  but  where  the  Jurisdiction  Is  founded  only  on 
the  fact  that  the  action  Is  between  citizens  of  different  states,  suits  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant" 

The  question  whether  the  circuit  courts  of  the  United  States  could 
take  jurisdiction  without  the  consent  of  the  defendant,  of  suits  of 
which  the  federal  courts  have  exclusive  jurisdiction,  in  any  other 
district  than  the  one  of  which  the  defendant  was  an  inhabitant  when 
the  suit  was  brought,  has  been  much  discussed  since  the  date  of  the 
act  of  March  3, 1887,  but,  for  the  present,  must  be  considered  as  snb- 
stantially  settled  by  the  dicta  contained  in  the  opinions  of  the  su- 
preme court  in  Be  Hohorst,  150  U.  S.  653,  14  Sup.  Gt  221,  decided 
December  18, 1893,  and  in  Re  Keasby  &  Mattison  Co.,  160  U.  S.  221, 
16  Sup.  Ct.  273,  decided  December  16,  1895. 

If  the  clause  of  the  section  which  has  been  quoted  was  an  inde- 
pendent paragraph,  and  had  no  relation  to  the  previous  clauses  of  the 
same  section,  the  contention  of  the  appellant  would  have  great  force; 
but  in  the  Hohorst  Case  it  is  regarded  as  so  related  to  the  preceding 
clauses  that  it  must  be  considered  as  referring  only  to  the  jurisdic- 
tion of  the  circuit  courts,  which  is  concurrent  with  that  of  the  sev- 
eral states.     The  earlier  part  of  the  section  is  as  follows: 

"The  circuit  courts  of  the  United  States  shall  have  original  cognisance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  and  arising; 
under  the  constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  uuder  their  authority,  or  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners,  or  In  which  there  shall  be  a  controversy 
between  citizens  of  different  states." 

The  bill  in  equity  in  this  case  does  not  aver  the  sum  or  valne  of  the 
matter  in  dispute,  and  the  jurisdiction  of  the  circuit  court  depends 
entirely  upon  the  subject-matter.  ^  In  regard  to  causes  of  that  class, 
the  supreme  court  says  in  the  Hohorst  Case,  which  was  a  suit  by  a 
citizen  of  New  York  against  an  alien  corporation,  for  the  infringement 
of  letters  patent  of  the  United  States: 

"By  statute  in  force  at  the  time  of  the  passage  of  the  acts  of  1887  and  1888, 
the  courts  of  the  nation  had  original  Jurisdiction,  'exclusive  of  the  courts  of 
the  several  states,'  'of  all  cases  arising  under  the  patent  right  or  copyright 
laws  of  the  United  States,'  without  regard  to  the  amount  or  value  in  dispute. 
Rev.  St  §  628,  d.  9;  Id.  {  711,  d.  6.  The  section  now  In  question,  at  the  outset, 
speaks  only  of  so  much  of  the  civil  jurisdiction  of  the  circuit  courts  of  the 
United  States  as  is  'concurrent  with  the  courts  of  the  several  states,'  and  at 
concerns  cases  In  which  the  matter  In  dispute  exceeds  two  thousand  dollars 
in  amount  or  value.  The  grant  to  the  circuit  courts  of  the  United  States,  in 
this  section,  of  jurisdiction  over  a  class  of  cases  described  generally  as 
'arising  under  the  constitution  and  laws  of  the  United  States,'  does  not  affect 
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the  Jurisdiction  granted  by  earlier  statnteB  to  any  conrt  of  the  United  States 
over  specified  cases  of  that  class.  If  the  clanse  of  tlie  section  defining  tlie 
district  In  wliicli  suit  stiall  be  brought  Is  applicable  to  patent  cases,  the 
clause  limiting  the  jurisdiction  to  matters  of  a  certain  amount  or  value  must 
be  held  to  l>e  equally  applicable,  with  ttie  result  that  no  court  of  the  country, 
national  or  state,  would  have  Jurisdiction  of  patent  suits  inyoiving  a  less 
amount  or  value.  It  is  Impowlble  to  aAopt  a  construction  whlcb  necessarily 
leads  to  such  a  result" 

The  Keasby  &  Mattison  Case  was  a  suit  in  equity  between  citizens 
of  different  states  for  the  infringement  of  a  trade-mark  under  the 
statute  of  March  3,  1881;  and  the  bill  alleged  that  the  matter  in 
dispute,  exclusive  of  interest  and  costs,  exceeded  the  sum  or  value  of 
f2,000.  Hie  court  hold  that  a  suit  for  infringement  of  a  trade-mark 
under  the  trade-mark  act  of  1881  was  "one  of  which  the  courts  of  the 
United  States  have  jurisdiction  concurrently  with  the  courts  of  the 
several  states,"  and  that  It  came  within  the  provisions  at  section  1 
of  the  act  of  August  13,  1888,  and  repeat  the  two  grounds  which 
governed  the  decision  in  the  Hohorst  C^se,  the  second  of  which  has 
been  stated,  and  say  emphatically  that  it  is  distinguishable  from  a 
trade-mark  case  in  the  essential  particulars  that  "it  was  a  suit  for 
infringement  of  a  patent  right,  exclusive  jurisdiction  of  which  had 
been  granted  to  the  circuit  courts  of  the  United  States  by  clause  9 
of  section  629,  and  clause  5  of  section  711,  of  the  Revised  S4:atntes, 
re-enacting  earlier  acts  of  congress,  and  was  therefore  not  affected  by 
general  provisions  regulating  the  jurisdiction  of  the  courts  of  the 
United  States,  concurrent  with  that  of  the  several  states."  Tbin 
construction  of  the  provisions  of  section  1  of  the  act  of  1888  was 
very  deliberately  stated  by  the  supreme  court,  had  been  apparentiy 
carefully  considered,  and,  until  it  has  been  revised  and  altered  by  that 
court,  is  controlling  upon  us. 

It  follows  that,  inasmuch  as  jurisdiction  of  this  class  of  cases  does 
not  depend  upon  inhabitancy,  the  defendant  corporation  "may  be 
sued  by  a  citizen  of  a  state  of  the  Union  in  any  district  in  which 
valid  service  may  be  made  upon  the  defendant."  in  re  Hohorst,  Bupr& 
Service  was  made  upon  the  secretary  of  the  company,  who  was  in 
permanent  charge  of  an  office  of  the  corporation  in  the  city  of  New 
York,  in  which  an  important  part  of  its  corporate  business  was 
transacted;  was  made  in  accordance  with  section  432  of  the  Hew 
York  Code  of  Civil  Procedure  (Tuchband  v.  Railroad  Co.,  115  N.  Y. 
437,  22  N.  E.  360);  and  was  a  sufficient  service  upon  the  corporation 
(St.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup.  Ot  354;  SodiU  Poncifere  et 
Agricole  des  Etats  Unis  v.  Milliken,  135  U.  S.  304, 10  Sup.  Ot  823). 

The  appellants  next  assert  that  the  act  of  March  3,  1897  (29  Stat 
695),  devested  the  circuit  court  of  any  jurisdiction  which  it  might 
have  had  when  the  suit  was  commenced.     The  statute  is  as  follows: 

"Chapter  395. 

"An  act  defining  the  jurisdiction  of  the  United  States  circuit  courts  in  case 
brought  for  the  infringement  of  letters  patent. 

"Be  It  enacted  by  the  senate  and  bouse  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  in  suits  brought  for  the  in- 
fringement of  letters  patent  tbe  circuit  courts  of  the  United  States  shall  have 
Jurisdiction,  in  law  or  in  equity,  in  the  district  of  which  the  defendant  is  an 
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Inhabitant,  or  In  any  district  In  whicb  the  defendant,  whether  a  person,  part- 
nership or  corporation,  shall  have  committed  acts  of  Infringement  and  have 
a  regular  and  established  place  of  business.  If  sndi  suit  is  brought  in  a  dis- 
trict of  which  the  defendant  is  not  an  inhabitant,  but  in  which  such  defend- 
ant has  a  regular  and  established  place  of  business,  service  of  process,  sum- 
mons, or  subpoena  upon  the  defendant  may  be  made  by  seirlce  upon  the 
agent  or  agents  engaged  in  conducting  such  business  in  the  district  In  which 
suit  is  brought." 

The  act  was  passed  about  16  months  after  the  Keasby  decision, 
and  was  obviously  intended  to  add  to  the  general  statutes  upon  the 
subject  of  jurisdiction  in  patent  cases  a  definition  of  the  particular 
requisites  for  jurisdiction  of  such  causes  by  the  various  circuit  courts, 
and  of  the  proper  method  of  service  of  process  upon  a  defendant  in 
the  district  of  which  he  was  not  an  inhabitant.  The  object  was  to 
determine  with  precision  the  boundaries  of  jurisdiction,  and  to  create 
a  future  method  of  service  of  process  in  patent  causes  i^ainst  non- 
reitident  defendants,  which  had  not  theretofore  been  stated  in  a  fed- 
eral statute. 

The  appellant,  however,  says  that  the  statute  covered  the  subject 
of  jurisdiction  in  patent  cases,  prescribed  a  new  set  6f  rules  in  regard 
thereto,  and  must  be  held  to  repeal  former  statutes.  The  circum- 
stances of  the  cases  and  the  statutes  to  which  the  appellant  refers 
bear  no  similarity  to  those  now  in  question.  The  statutes  which,  in 
the  view  of  the  supreme  court,  alone  gave  jurisdiction  to  circuit  courts 
in  patent  cases,  were  very  general.  The  new  providons  were  pro- 
spective, in  accordance  with  the  ordinary  rule  of  construction  when 
the  language  does  not  necessarily  indicate  that  they  are  retroactive. 
Harvey  v.  Tyler,  2  Wall.  328.  It  is  said,  however,  that  the  statute 
repealed  former  statutes,  and  tliat,  therefore,  the  courts  were  ousted 
of  jurisdiction  in  cases  which  were  undetermined  at  the  date  of  its 
approval,  and  in  which  the  jurisdiction  differed  from  the  limits  de- 
scribed in  the  new  statute.  Of  course,  it  did  not  repeal  the  statute 
wliich  gave  the  circuit  courts  exclusive  jurisdiction  of  all  cases  arirang 
under  the  patent  laws.  Bank  v.  Harrison,  8  Fed.  721.  It  did  not 
repeal  pre-existing  remedies,  and  "is  to  be  considered  rather  as  a  con- 
tinuance and  modification  of  old  laws  than  as  an  abrogation  of  the 
old  and  the  re-enactment  of  new  ones."  Treat  v.  Staples,  1  Holmes, 
1,  5,  Fed.  Gas.  No.  14,162;  Wright  v.  Oakley,  5  Mete.  (Mass.)  406. 

The  question  of  infringement  depends  upon  the  correctness  of  the 
construction  which  was  given  to  the  patent  in  the  New  York  Air- 
Brake  Case,  supra.  The  former  opinion  of  this  court  was  based  upon 
the  position  tlmt  the  improvement  shown  in  patent  No.  376,837  waj 
a  marked  and  successful  advance  upon  the  invention  described  in 
No.  360,070,  and  that  the  later  i>atent  was  entitled  to  a  broad  con- 
struction. The  appdlant  introduces  British  letters  patent  to  George 
Westinghouse,  Jr.,  No.  4,676,  applied  for  March  29,  1887,  accepted 
April  29,  1887,  which  describes  the  invention  of  letters  patent  of  the 
United  States  No.  360,070,  and  which  says: 

"It  is  obvious  that  it  [the  stem  of  the  emergency  valve]  might  be  worked 
as  described  by  a  separate  piston  in  a  cylindrical  cavity  communicating  on  the 
one  side  of  the  piston  with  the  auxiliary  reservoir,  and  on  the  other  side  with 
tbe  train  pipe." 
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It  is  said  that  this  describes  the  appellant's  valve,  shows  that  the 
change  from  360,070  (which  was  applied  for  November  19,  1886)  to 
376,^7  was  aja  obvious  one,  and,  therefore,  that  the  former  concep- 
tion of  the  inventive  character  of  the  improvements  mast  be  modified. 
The  successful  character  of  the  invention  described  in  the  later  pat- 
ent has  been  universally  recognized  in  the  litigations  upon  it,  by 
the  witnesses  on  both  sides,  including  Mr.  Massey,  the  Inventor  of  the 
valve  which  is  the  subject  of  this  suit,  and  by  the  courts  in  the  Boyden 
Brake  Cases,  66  Fed.  997,  25  U.  S.  App.  475,  17  C.  C.  A,  430,  and 
70  Fed.  816;  and  its  importance  at  the  date  of  the  invention,  in  view 
of  the  practical  failure  of  the  brake  mechanism  of  the  previous  patent, 
in  the  tests  upon  long  freight  trains,  cannot  be  doubted.  The  pro- 
phetical suggestions  in  English  patents  of  what  can  be  done,  when  no 
one  has  ever  tested  by  actual  and  hard  experience  and  under  the 
stress  of  competition  the  truth  of  these  suggestions,  or  the  practical 
difficulties  in  the  way  of  their  accomplishment,  or  even  whether  the 
su^estions  are  feasible,  do  not  carry  conviction  of  the  truth  of  these 
frequent  and  vague  statements.  The  nature  and  character  of  the  in- 
vention of  376,^7  were,  in  the  record  heretofore  before  this  court, 
put  to  rigorous  tests  by  examination  and  cross-examination  in  court; 
and  the  result  which  was  then  reached  is  not  shaken  by  merely  R 
single  sentence  in  the  English  patent 

The  defendant  has  about  16,000  cars  in  the  equipment  of  its  ^stem 
of  railway,  which  covers  a  very  large  extent  of  territory,  of  which 
number  about  3,200  are  equipped  with  the  infringing  valves.  The 
order  provided  that  these  valves  should  be  removed  during  successive 
periods  of  60  and  30  days,  occupying  9  months  in  all.  In  October, 
1894,  the  attention  of  the  defendant  was  called  by  a  general  circular 
to  the  decision  of  the  circuit  court  of  appeals;  and  in  May,  1895, 
its  attention  was  particularly  called  to  the  infringement  by  a  written 
proposition  from  the  complainant  for  a  purchase  of  its  valves,  and 
an  indemnity  against  claims  for  infringement.  It  has  paid  no  atten- 
tion to  the  subject  for  about  3^  years,  and  it  now  thinks  that  it  is 
a  hardship  to  be  prohibited  from  further  infringement.  The  subject 
of  the  propriety  generally  of  a  i»«liminary  injunction  against  the 
user  of  infringing  mechanism  has  been  fully  considered  by  this  court 
in  Allington  v.  Booth,  24  C.  G.  A.  378,  78  Fed.  878;  and  the  appel- 
lant discloses  no  peculiar  equities  which  ought  to  induce  a  withhcdd- 
Ing  of  the  injunction.  It  has  been  a  deliberate  user  of  a  large  number 
of  valves,  and  has  preferred  to  run  the  risk  of  an  injunction  than 
to  displace  its  present  equipment  The  order  of  the  circuit  court  is 
afRrmed,  with  costs  of  this  court 
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WICKBLMAN  t.  A.  B.  DIOK  CO. 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    Jtme  24,  1S98.) 

No.  98. 

L  Patejttb— NoTBLTT— AcciDBKTAi.  Priok  Proddctioh. 

Novelty  Is  not  negatived  by  a  prior  accidental  production  ot  tbe  same 
thing,  when  the  operator  does  not  recognize  the  means  by  which  the  acci- 
dental result  Is  accomplished,  and  no  knowledge  of  tbem,  or  of  tbe  metbod 
of  their  employment,  is  derived  from  it  by  any  one. 
a.  Sake — Stencil  Sheets. 

The  Broderick  patent.  No.  377,706,  for  a  coated  paper  sheet  for  atenclla, 
iield  to  cover  a  novel  and  meritorious  invention,  and  also  held  infringed. 

Appeal  from  the  CSrcuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a  suit  in  equity  by  the  A.  B.  Dick  Company  against  Fred- 
erick A.  Wickelman  for  alleged  infringement  of  a  patent  for  stencil 
sheets.  In  the  circuit  court  a  decree  was  rendered  for  an  acconnt 
of  profits  and  damages  (74  Fed.  799),  and  afterwards  the  cause  was 
heard  on  exceptions  to  the  master's  report,  and  such  exceptions  were 
overruled.  80  Fed.  519.  From  the  final  decree  thereafter  rendered 
the  defendant  has  appealed. 

P.  A.  Wickelman,  pro  se. 

Richard  N.  Dyer,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  CSrcuit  Judges. 

WALLACE,  Circuit  Judge.  Error  is  assigned  upon  this  appeal  of 
a  decree  adjudging  the  validity  of  letters  patent  No.  377,706,  granted 
February  7, 1888,  to  John  Broderick,  for  coated  paper  sheet  for  sten- 
cil, and  the  infringement  thereof  by  the  defendant.  The  appellant 
insists  that  the  court  below  should  have  held  the  patent  void  for 
want  of  novelty.  The  patent  covers  a  meritorious  invention.  The 
subject  is  a  transmitting  printing  sheet  to  be  used  as  a  stencil  for 
duplicating  upon  other  sheets  the  words  or  designs  impressed  upon  it, 
but  differing  from  a  stencil  in  that  the  letters  or  figures  are  not  cut 
out.  In  tbe  ordinary  stencil,  loop  letters  such  as  0,  D,  Q^  etc,  cannot 
be  perfectly  formed,  for,  if  completely  cut  out,  the  center  is  lost 
The  invention  is  especially  valuable  because  it  is  adapted  for  use 
with  a  typewriting  machine,  and  enabled  for  the  first  time  a  com- 
mercially useful,  type-impressible  stencil  to  be  made,  and  thereby 
the  dnplication  of  a  greater  number  of  copies  than  can  be  transmit- 
ted by  carbon  sheets.  The  work  done  upon  it  is  practically  the 
equivalent  of  ribbon  work,  and  resembles  it  so  closely  that  it  is  diffi- 
cult to  detect  whether  the  prints  made  from  it  are  not  actually  type- 
writer work,  and  the  thousandth  copy  is  as  perfect,  substantially,  as 
the  earlier  copies. 

In  the  prior  art,  stencil  sheets  for  duplicating  handwritings  were 
made  from  waxed  or  gummed  paper  cut  or  perforated  through  the 
wax  and  the  fibers  of  the  paper.  In  some  instances  these  sheets 
of  paper,  covered  with  wax,  were  placed  upon  a  roughened  plate, 
and  when  the  letters  were  traced  upon  it  the  plate  would  abrade  the 
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sheet,  causing  minute  perforations  through  which  the  ink  could  be 
transmitted-  In  others,  ink  of  a  peculiar  acid  was  used  to  eat  through 
the  paper.  And  in  others  the  writing  was  done  by  a  notched  or 
roughened  wheel,  which  forced  its  way  through  the  sheet.  The  wax 
coating  commonly  used  was  hard,  and  measurably  brittle. 

The  patentee  conceived  the  idea  of  employing  a  porous  basic  ma- 
terial for  the  sheet,  which  would  not  require  to  be  cut  or  perforated, 
and  coating  it  with  a  gummy  or  waxy  substance,  ImperTious  to  ink, 
of  such  a  consistency  that  it  could  be  displaced  at  the  lines  of  im- 
pression 80  as  to  leave  the  inherent  interstices  in  the  paper  exposed, 
for  the  transmission  of  the  ink.  In  his  experiments  with  different 
lands  of  basic  materials  he  found  the  Japanese  paper  known  as 
"yoshino"  to  be  admirably  adapted  for  the  purpose  in  view,  having 
sufficient  porosity,  thinness,  and  toughness  to  meet  all  the  necessary 
conditions.  This  kind  of  paper  had  never  previously  been  employed 
for  stencil  sheets.  Among  the  coating  substances  which  he  tried 
he  found  that  parafBne  of  about  120°  Fahrenheit,  fusion  point,  was 
suitable.  In  describing  the  way  of  practicing  his  invention  he  states 
that  such  paper  and  such  a  coating  material  are  preferentially  to  be 
used  in  preparing  the  sheet.  The  patent,  however,  is  not  limited 
to  the  use  of  these  constituents  in  preparing  the  sheet.  The  specifica- 
tion points  out  that  any  sheet  of  the  requisite  porosity,  thinness,  and 
toughness  may  be  used,  and  may  be  coated  with  any  gummy  or  waxy 
substance  of  a  consistency  that  will  yield  upon  pressure  so  as  to  ex- 
pose the  interstices  of  the  basic  material  at  the  lines  of  impresston 
without  abrasion.     The  claims  are  as  follows : 

"(1)  A  transmitting  printing  sheet  consisting  of  a  thin,  porous  sheet  through, 
which  ink  is  readily  transmitted,  such  as  Japanese  dental  paper  or  yoshino, 
filled  or  coated  with  a  substance  impervious  to  ink,  as  paraffine,  snbstantiaUy 
as  described. 

"(2)  A  transmittlDg  printing  sheet  consisting  of  a  thin  porous  Sheet  through 
which  ink  is  readily  transmitted,  such  as  Japanese  dental  paper  or  yoshino, 
filled  or  coated  with  a  substance  Impervious  to  ink,  as  paraffine,  ajid  Iiavlng 
this  fining  or  coating  removed  at  the  points  or  lines  of  printing,  substantially 
as  described,  for  the  purpose  specified. 

"(3)  A  prepared  sheet  for  stencils,  consisting  of  a  sheet  of  Japanese  dental 
paper  or  yoshino,  coated  with  a  substance  impervious  to  Ink,  substantially  as 
described." 

We  entertain  no  doubt  that,  if  the  patentee  was  the  first  to  make 
a  transmitting  sheet  which,  by  reason  of  the  peculiar  characteristics 
of  the  basic  material,  and  of  the  coating,  was  new  and  useful,  what 
he  did  involved  invention,  and  entitled  him  to  a  patent.  Inventive 
thought  was  involved  in  the  conception  that  materials  could  be  em- 
ploy^ that  would  dispense  with  cutting  or  puncturing  instrumen 
talities  altogether.  Even  if  what  he  did  was  merely  to  employ  a 
basic  material  differing  in  the  degree  of  porosity  and  toughness,  and 
a  coating  differing  in  the  degree  of  softness,  from  that  which  had 
been  previously  used,  he  accomplished  thereby  a  new  result.  Each 
of  these  modifications  was  necessary  to  successfully  introduce  the 
new  principle,  which  differentiated  his  production  from  the  stencil 
sheets  of  the  prior  art. 

The  only  evidence  in  the  record  which  tends  to  negative  the  novelty 
of  the  invention  is  the  testimony  relating  to  the  waxed  paper  made 
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and  sold  by  the  defendant  prior  to  May  20,  1886,  the  date  of  Broder- 
ick's  application  for  the  patent.  Since  1871  the  defendant  had  been 
engaged  in  the  manufacture  and  sale  of  waxed  paper  for  use  as 
waterproof  wrappers  upon  candy,  meat,  and  other  articles.  In  that 
business  he  used  many  different  kinds  of  paper,  and  waxed  them 
with  coatings  of  different  consistencies,  including  paraffine  at  dif- 
ferent degrees  of  fusion.  He  testifies  that  he  coated  with  wax,  in- 
cluding paraflBne  ranging  from  110°  to  140",  every  kind  of  paper  he 
could  find  in  the  market,  from  the  lightest  tissue  to  packing  paper; 
and  that  in  1878  and  subsequently  he  used  considerable  Japanese  pa- 
per, some  of  which  was  yoshino.  Until  after  the  date  of  the  appli- 
cation for  the  patent  in  suit,  he  had  never  attempted  to  make  any 
wax  paper  for  stencil  sheets,  and  the  idea  of  its  adaptability  for  that 
use  had  never  occurred  to  him.  Early  in  1887  the  complainant,  whose 
officers  were  experimenting  in  the  production  of  sheets  for  manifold- 
ing typewriting,  employed  him  to  make  stencil  sheets.  After  he 
had  tried  crepe  lisse,  nainsook,  mull,  and  tarletan,  and  different 
kinds  of  paper,  with  coatings  of  various  consistencies,  Mr.  Dick  in- 
structed him  to  try  a  soft  wax,  and  he  then  made  coatings  of  a 
greater  degree  of  softness.  During  these  experiments,  at  his  sugges- 
tion, a  West  India  tissue  paper  was  tried.  Ko  suitable  paper  was 
found,  however,  until  some  time  in  the  sununer  of  1887,  when,  at 
the  suggestion  of  Mr.  Dick,  yoshino  was  tried,  and  was  successfully 
coated.  This  evidence  indicates  quite  persuasively  that  the  defend- 
ant was  not  conversant  with  yoshino  paper.  Assuming,  however, 
that  he  had  used  it,  and  had  coated  it  with  soft  paraffine,  it  is  ob- 
vious that  he  bad  done  so  in  ignorance  of  the  characteristics  of  the 
paper  and  of  the  necessary  consistency  of  the  coating,  and  that  the 
product,  if  capable  at  all  of  use  for  a  stencil  sheet,  was  an  accidental 
product,  which  contributed  nothing  to  the  prior  art  of  making  such 
sheets. 

In  disposing  of  the  defense  in  the  court  below,  Judge  Wheeler, 
speaking  of  the  evidence  for  the  defendant,  said: 

"It  tails  short  of  showing  satisfactorily,  and  beyond  fair  doubt,  that  he  bad 
actually  ever  waxed  this  kind  of  paper;  and  far  short  of  so  showing  that  he 
had  ever  made  such  blanks  as  these  for  stencils,  or  had,  by  waxing  and 
shaping,  made  this  kind  of  paper  In  the  form  suitable  for  such  stencils." 

In  these  observations  we  entirely  agree. 

Tlie  case  is  one  for  the  application  of  the  doctrine,  well  settled  in 
the  law  of  patents,  that  novelty  is  not  negatived  by  a  prior  accidental 
production  of  the  same  thing,  when  the  operator  does  not  recognize 
the  means  by  which  the  accidental  result  is  accomplished,  and  no 
knowledge  of  them,  or  of  the  method  of  its  employment,  is  derived 
from  it  by  any  one.  Pittsburgh  Reduction  Co.  v.  Cowles  Electric 
Smelting  &  Aluminum  Co.,  55  Fed.  307;  Chase  v.  Pillebrown,  58 
Fed.  377;  Topliff  v.  Topliff,  146  U.  S.  161, 12  Sup.  Ct.  825;  Tilghman 
V.  Proctor,  102  U.  S.  707,  711. 

"The  chance  operation  of  a  principle,  unrecognized  by  any  one  at 
the  time,  and  from  which  no  information  of  its  existence,  and  no 
knowledge  of  a  method  of  its  employment,  is  derived  by  any  one, 
if  proved  to  have  occurred,  will  not  be  sufficient  to  defeat  the  claim 
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of  him  who  first  dlscoTera  the  principle,  and,  by  putting  it  to  practical 
and  intelligent  use,  flrst  makea  it  available  to  man."  Andrews  y. 
Carman,  13  Blatchf.  308,  Fed.  Gas.  No.  37L 

The  assignments  of  error  present  no  other  question  than  that  of 
the  validity  of  the  patent.  They  are  not  well  founded,  and  the  de- 
cree is  accordingly  afQrmed,  with  costs. 


EDISON  BLEOTBIC  UGHT  00.  T.  B.  G.  BERNARD  OO.  «t  aL 

(Olrcnlt  Gonrt,  N.  D.  New  York.    May  S,  1888.) 

L  Patkrts— Iktbbpbxtatiom. 

Tbe  courts  are  not  permitted  to  conatme  a  patent  by  reeoostmctlng  tt 
to  conform  to  what  It  may  tblnk  was  In  the  mind  of  the  patentee  at  tbe 
time. 
S.  Baxc— HacHANioAL  Equitalkhts. 

On  the  preponderance  of  the  evidence,  held,  that  an  electroplating  tutth 
to  a  "translating  device";  that  the  articles  placed  therein  to  be  plated  are 
"connected  in  multiple-arc";  and  that  this  arrangement  Is  the  equivalent 
of  a  multiple-arc  lamp  circuit. 

t,    SAMB— ElBCTRIO  DTirAMOB. 

Translating  devices  which  require  constant  potential  should  be  harnessed 
to  a  dynamo  whldi  produces  constant  potential;  but  it  does  not  follow, 
because  they  are  shown  to  be  thus  connected  In  the  drawings  of  a  pat- 
ent, that  the  dynamo  so  described  will  secure  constant  potential,  or  tell 
others  how  to  secure  It. 
i.  Same. 

The  character  of  the  translating  devices  does  not  change  the  character 
of  the  dynamo,  and  an  electrician  does  not  become  an  Inventor  by  merely 
attaching  a  series  of  lamps  to  a  dynamo  which  bad  previously  been  used 
In  connection  with  a  series  of  articles  to  be  plated  by  all  electroplating 
circuit 
S.  Saub. 

The  Edison  patent.  No.  264,668,  for  an  Improvement  in  regulating  the 
generative  capacity  of  dynamo-electric  machines,  is  void,  'because  of  an- 
ticipation by  the  Brush  patent,  No.  217,677,  for  an  Improvement  in  dynamo- 
electric  machines. 

This  was  a  suit  in  equity  by  the  Edison  Electric  Light  Company 
against  the  E.  G.  Bernard  Company  and  others  for  alleged  infringe- 
ment of  a  patent  for  improvements  in  regulating  the  generative 
capacity  of  dynatno-electric  machines. 

This  is  an  equity  action,  founded  upon  letters  patent,  No.  264,668,  granted 
to  Thomas  A.  Edison,  September  19,  1882,  for  an  improvement  in  regulating 
the  generative  capacity  of  dynamo-electric  machines. 

The  specification  says: 

"The  object  of  this  invention  is  to  produce  means  by  which  the  addition  or 
removal  of  translating  devices  in  the  multiple-arc  circuits  of  a  system  of 
electrical  distribution  shall  cause  immediately  a  proper  regulation  of  the  cur- 
rent energizing  the  fleld-magnet  of  the  dynamo-electric  machine  supplying 
ouch  system,  and  this  without  the  use  of  adjustable  resistances,  or  of  any 
mechanism  whatever,  except  the  ordinary  circuit  controllers  of  the  lamps." 

Of  the  drawing  the  specification  says: 

"A  is  a  dynamo-electric  machine,  from  which  lead  the  main  conductors  1  2, 
In  multiple-arc  circuits  from  which  are  placed  lamps  or  other  translating  de- 
vices, a,  each  provided  with  a  circuit  controller,  c.  The  lower  portion  of  the 
field  magnet  of  the  generator  A  is  wound  with  wire,  forming  part  of  a  mul- 
tiple-arc circuit,  8  4,  from  the  main  conductors  1  2.    This  circuit  is  of  high 
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resistance,  00  that  only  a  small  amount  of  current  soiBcIent  to  primarily 
energize  the  fleld-magnet  will  pass  through  it  It  may,  if  desired,  be  a  circuit 
supplied  from  an  external  source  instead  of  from  the  conductors  1  2.  The 
main  conductor  1  is  brought  up  on  one  side  and  wound  aronnd  the  magnet, 
afterwards  extending  out  parallel  with  the  conductor  2.  When  translating 
devices  are  first  put  in  circuit  the  magnet  is  sufQciently  energized  by  means 
of  the  circuit  3  4;  but  as  their  number  is  increased  the  resistance  of  the  main 
circuit  is  lowered,  so  that  more  current  flows  through  the  conductor  1  and  the 
magnet  becomes  more  and  more  energized.  As  devices  are  thrown  out  and 
the  resistance  of  the  main  clrcnit  increases,  the  energy  of  the  magnet  ia  les- 
sened by  the  decrease  of  current  In  Om  conductor  1. 
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"It  TTin  tbus  be  seen  that  tlie  regnlatlon  of  the  machine  is  accomplished 
Instantly  and  automatically  by  the  throwing  In  and  out  of  circuit  of  single 
translating  devices,  the  addition  or  removal  of  each  device  having  an  Im- 
mediate effect  on  tbe  current  passing  through  the  field-magnet" 

The  claims  are: 

"(1)  The  combination,  with  a  dynamo-electric  machine  and  translating  de- 
vices arranged  in  multiple-arc,  of  a  field-circuit  of  constant  resistance  for 
primarily  energizing  the  field-magnet,  and  another  fleld-clrcult  whose  resist- 
ance is  varied  by  the  addition  and  removal  of  translating  devices,  substantially 
as  set  forth. 

"(2)  The  combination,  with  a  dynamo-electric  machine,  of  one  of  Its  main 
condnctors  forming  a  portion  of  the  coils  of  its  fleld-magnet,  a  circuit  for 
primarily  energizing  such  field-magnet,  and  translating  devices  arranged  in 
multiple-arc  or  derived  circuits,  whereby  the  addiUon  of  each  Indivldnal  trans- 
lating device  causes  a  corresponding  Increase  in  the  energy  of  the  fleld-magnet, 
substantially  as  set  forth. 

"(3)  The  combination  of  a  multiple-arc  circuit  containing  a  portion  of  the 
coils  of  the  fleld-magnet  of  a  dynamo-electric  machine,  a  multiple-arc  circuit 
containing  the  armature  of  said  machine,  and  multiple-arc  circuits  containing 
lamps  or  other  translating  devices,  all  such  multiple-arc  circuits  being  derived 
from  the  same  main  conductors,  and  another  field-circuit  whose  resistance  ia 
varied  by  the  addition  and  removal  of  translating  devices,  whereby  the  ad- 
dition or  removal  of  any  translating  device  causes  an  instant  and  correspond- 
ing regulation  of  the  current  energizing  the  fleld-magnet  of  the  machine,  sub- 
•tantlally  as  set  forth." 

The  earliest  date  assigned  for  the  conception  of  the  Edison  Invention  is 
August  19,  1879.  The  machines  made  at  the  time  of  the  patent  and  prior 
thereto  did  not  operate  in  a  satisfactory  manner.  They  never  were  a  com- 
mercial success.    They  have  disappeared. 

On  the  22d  of  July,  1879,  letters  patent.  No.  217,677.  were  granted  to  Charles 
F.  Brush  for  an  improvement  In  dynamo-electric  machines.  The  application 
for  this  patent  was  filed  March  11,  1878. 

Brush  says  In  the  specification: 

''My  invention  relates  to  dynamo-electric  machines,  and  has  for  its  object 
the  maintenance  in  such  machines  of  a  'mag^netic  field'  while  the  machine  is 
rtinnlng,  whether  the  external  circuit  Is  closed  or  open.  In  dynamo-electric 
machines  as  ordinarily  constructed,  no  magnetic  field  is  maintained  when  the 
external  circuit  is  open,  except  that  due  to  residual  magnetism;  hence  the 
electro-motive  force  developed  by  the  machine  In  this  condition  is  very  feeble. 
It  is  only  when  the  external  circuit  Is  closed  through  a  resistance  not  too  large 
that  powerful  currents  are  developed,  owing  to  the  strong  magnetic  field  pro- 
duced by  the  circulation  of  the  currents  themselves  around  the  field-magnets. 
Such  machines  are  not  well  adapted  to  certain  Iclnds  of  work,  notably  that 
of  electroplating.  For  this  purpose  a  machine  arranged  to  do  a  large  quantity 
of  woric  at  one  operation  may  fail  entirely  to  do  a  small  quantity,  because  of 
the  comparatively  high  external  resistance  involved  in  the  latter  case  and 
the  low  electro-motive  force  of  the  machine  at  the  start  Again,  It  Is  well 
known  that  during  the  process  of  electroplating,  a  very  considerable  electro- 
motive force  Is  developed  in  the  plating  bath  in  a  direction  opposed  to  the 
current  from  the  dynamo-electric  machine.  If,  now,  the  current  from  the 
machine  is  momentarily  weakened,  by  accident  or  otherwise.  Its  magnetic 
field,  and  consequently  its  electro-motive  force,  are  correspondingly  reduced. 
If  the  latter  falls  below  the  opposing  electro-motive  force  of  the  bath,  it  will 
be  overcome  by  it,  and  the  machine  will  have  the  direction  of  Its  current  re- 
versed. This  accident  often  happens  with  plating  machines,  and  is  a  source 
of  much  annoyance.  It  will  now  be  obvious  that  if  even  a  moderately  strong 
magnetic  field  be  constantly  maintained  within  the  machine,  both  of  the  above- 
described  difficulties  will  be  eliminated.  Other  useful  applications  of  a 
'permanent-field'  machine  wiU  readily  suggest  themselves.  I  attain  my  ob- 
ject by  diverting  from  external  work  a  portion  of  the  current  of  the  machine, 
and  nsing  it  either  alone  or  In  connection  with  the  rest  of  the  current  for 
working  the  field-magnets.  I  prefer  the  latter  plan  of  the  two  Just  above  men- 
tioned, especially  for  electroplating  machine*.    If,  now,  the  external  circuit 
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be  broken  entirely,  the  magnetic  fleld  will  In  the  former  plan  just  mentioned 
remain  unimpaired,  and  in  the  latter  plan  will  remain  sufficiently  strong  to 
effect  the  desired  end. 

"In  applying  my  Invention  to  dynamo-electric  machines,  I  wind  the  core* 
of  the  field-magnets  with  a  suitable  quantity  of  comparatively  fine  wire 
baring  a  high  resistance  In  comparison  with  that  of  the  external  drcnit 
and  the  rest  of  the  wire  on  the  machine.  The  ends  of  this  wire  are  so  con- 
nected with  other  parts  of  the  machine  that  when  the  latter  is  running  a 
current  of  electricity  constantly  circulates  in  said  wire,  whether  the  external 
circuit  be  closed  or  not.  The  high  resistance  of  this  wire  prevents  the 
passage  through  it  of  more  than  a  small  proportion  of  the  whole  corrent 
capable  of  being  evolved  by  the  machine;  therefore  the  available  external 
current  is  not  materially  lessened.  When  this  device,  which  I  have  called 
a  'teaser,'  is  used  In  connection  with  fleld-magnets,  also  wound  with  coarse 
wire,  as  shown  in  Figure  1  of  the  drawings,  for  the  purpose  of  still  further 
increasing  the  magnetic  fleld  by  employing  the  main  current  for  this  pnr- 
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poae,  In  the  usual  manner,  then  the  'teaser*  may  be  so  arranged  that  the  cur- 
rent which  passes  through  It  will  also  circulate  In  the  coarse  wire,  thus  In- 
creasing the  efficiency  of  the  device.  This  arrangement,  Illustrating  one  of 
the  most  common  applications  of  my  Invention,  Is  shown  In  Fig.  1  of  the 
drawings.  Instead  of  the  teaser  and  helix  F  being  constmcted  from  wire 
of  different  gauges,  the  size  of  wire  may  be  alike  In  both,  or  the  teaser-wire 
may  be  coarser  than  the  prlnclpaL magnet-wire;  but  In  these  cases  the  waste 
of  current  through  the  teaser  would  be  excessive,  leaving  comparatively  little 
for  use  In  the  external  circuit.  Instead  of  the  magnet  being  surrounded  with 
both  teaser  and  ordinary  helix  F,  the  latter  may  be  omitted,  and  the  teaser 
Increased  in  gauge  and  length  (thus  still  maintaining  Its  high  resistance)  ontll 
It  will  of  Itself  maintain  sufficient  magnetic  field.  This  modtfled  form  of 
machine  Is  shown  In  Fig.  5  of  the  drawings." 

After  explaining  the  drawings  he  says: 

"It  shonld  be  distinctly  understood  that  I  do  not  limit  my  Invention  to  the 
form  adaptable  to  any  particular  dynamo-electric  machine,  inasmuch  as  it 
Is  susceptible  of  a  variety  of  modifications,  whereby  It  may  be  applied  to 
devices,  of  various  constructions  without  any  material  departure  from  Its 
spirit  and  intent,  or  the  essential  principles  of  its  construction  and  operation." 

The  claims  of  the  Brush  patent  are  as  follows: 

"(1)  In  a  dynamo-electric  machine,  the  wire  or  helix  E,  having  a  com- 
paratively high  resistance  and  kept  constantly  in  closed  circuit  while  the 
machine  is  running,  in  combination  with  the  magnet-wire  or  helix  F,  is  com- 
monly employed.  , 

"(2)  In  a  dynamo-electric  machine  in  which  the  colls  around  the  fleld-of-force 
electro-magnets  are  included  In  the  main  or  operative  circuits,  the  combina- 
tion of  such  main  circuit  with  a  constantly  closed  differential  circuit  of  pre- 
scribed resistance,  for  the  purpose  of  maintaining  the  fiow  of  the  current 
through  the  colls  surrounding  the  electro-magnets  In  the  machine  when  the 
main  or  operative  (external)  circuit  is  broken,  substantially  as  shown." 

The  Brush  dynamo  was  intended  for  use  In  electroplating  devices.  A  num- 
ber of  machines  were  b.ullt  under  the  Brush  patent  and  were  successfully 
operated  long  prior  to  the  date  of  the  Edison  application.  Some  of  these  are 
operative  machines  at  the  present  time.    Two  of  them  are  In  evidence. 

The  defenses  are  lack  of  novelty  and  Invention,  and  noninfringement  The 
principal  defense  Is  lack  of  novelty,  and  It  Is  based  upon  the  Brush  patent  Just 
quoted.  The  action  was  commenced  December  23,  1S93.  It  was  argued  Feb- 
ruary 8,  1808,  and  was  finally  submitted  March  9,  1898.  The  record  contains 
2,463  printed  pages,  and  the  briefs  8(X)  printed  pages. 

Edmnnd  Wetmore  and  Richard  N.  Dyer,  for  complainant. 
Henry  A.  Seymour,  Bobert  S.  Taylor,  Charles  A.  Brown,  and 
Seward  Davis,  for  defendants. 
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(X)XE,  District  Judge.  Although  this  record  has  been  expanded 
beyond  reason  and  precedent,  it  will  be  noted  that  the  real  issne  is 
one  of  the  simplest  that  can  arise  in  a  patent  cause,  viz.:  whether 
the  patent  is  invalidated  by  a  single  prior  patent.  The  best  evidence 
of  what  the  patent  covers  is  the  patent  itself.  It  states  that  it  is 
for  "a  new  and  useful  improvement  in  regulating  the  generative 
capacity  of  dynamo-electric  machines."  The  claims  are  for  the 
dynamo  in  combination  with  translating  devices  in  multiple-arc;  but 
as  this  arrangement  of  translators  has  been  well  known  since  1875, 
invention  cannot  be  predicated  of  this  element  of  the  combination; 
indeed,  there  is  no  pretense  that  it  can  be.  If  invention  can  be  found 
at  all,  it  must,  therefore,  be  in  the  dynamo. 

The  object  of  the  patentee  was  to  produce  means,  assuming  the 
translators  to  be  lamps,  by  which  the  turning  on  and  oflf  of  the 
lamps  shall  cause  immediately  a  proper  regulation  of  the  current 
energizing  the  fleld-magnet  of  the  dynamo  without  the  help  of  any 
other  mechanism.  In  short,  the  dynamo  was  expected  automatically 
to  adjust  its  generative  capacity.  The  translating  devices  shown 
in  the  drawings  are  lamps,  but  the  claims  are  not  limited  to  lamps, 
and  there  is  no  canon  of  interpretation  familiar  to  the  court  which 
will  justify  a  construction  so  narrow.  The  claims,  do  not  speak  of 
lamps.  The  words  are  "translating  devices,"  and  there  can  be  no 
doubt  that  any  translating  devices  arranged  in  multiple-arc  are 
within  the  claims,  which  unquestionably  cover  motors,  plating  baths, 
heaters  and  other  similar  devices.  The  drawing  shows  a  rudi- 
mentary dynamo  of  the  conventional  Edison  type.  It  is  the  same 
dynamo  which  appears,  mutatis  mutandis,  in  a  large  nnmber  of  pat- 
ents which  emanated  about  the  same  time  from  the  patent  office. 
The  dynamo  of  the  drawing  has  compound  windings,  a  vertical  field- 
magnet  with  pole  pieces  at  the  bottom  and  a  field  wound  with  two 
coils — a  shunt  coil  of  high  resistance  and  a  low  resistance  coil  in 
series  with  a  lamp  circuit  The  shunt  circuit  may,  if  desired,  be 
supplied  from  an  external  source.  The  main  conductor  is  brought 
up  on  one  side  and  wound  around  the  magnet  afterwards  extending 
out  parallel  with  the  outer  conductor  of  the  e^jterior  circuit. 

The  specification  states  that  when  translating  devices  are  first  pot 
in  circuit  the  magnet  is  sufQciently  energized  by  the  interior  circuit, 
but  as  the  number  of  translators  is  increased  the  resistance  of  the 
exterior  circuit  is  lowered,  and  as  they  are  thrown  out  the  resistance 
of  the  main  circuit  increases  and  the  energy  of  the  magnet  is  lessened 
by  the'  decrease  of  current  in  the  main  conductor.  This  is  practically 
all  there  is  of  the  specification.  Considering  the  far-reaching  all- 
absorbing  claim  which  is  now  asserted  for  this  patent,  it  most  te  ad- 
mitted that  the  specification  is  most  meager  and  unsatisfactory.  It 
is  almost  a  skeleton.  If  it  were  expressed  iti  the  full,  clear  and  con- 
cise terms  required  by  law,  it  is  fair  to  presume  that  the  expert  wit- 
nesses, at  least  those  on  the  same  side  of  the  controversy,  would  agree 
as  to  its  scope  and  meaning.  It  will  be  observed  that  it  says  nothing 
about  "constant  potential,"  or.  except  inferentially,  the  means  of 
securing  constant  potential.  All  details  as  to  the  size  of  the  field-mag- 
nets,  the  relative  size  of  the  coarse  and  fine  wire  and  the  length  and 
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namb«r  of  coils  of  fine  wire  are. omitted,  and  yet  it  is  maintained 
that  sufiScient  information  is  conveyed  to  enable  an  electrician  to 
construct  the  highly  organized  and  efficient  maqbineB  of  the  present 

The  combination  of  the  first  claim  contains  the  following  elements: 
(1)  A  dynamo.  (2)  Translating  devices  arranged  in  multiple-arc.  (3) 
A  field-circoit  oJF  constant  resistance  for  primarily  energizing  the 
field-magnet.  (4)  Another  field-circuit  whose  resistance  is  varied  by 
the  addition  and  removal  of  translating  devices.  The  elements  of 
the  other  claims  are  substantially  similar,  and  in  view  of  the  conclu- 
sion reached  it  is  unnecessary  to  consider  them  in  detail.  Claim  3 
differs  from  the  other  two  in  that  the  shunt  circuit  must  be  supplied 
from  the  main  conductors.  It  will  be  seen  that  the  first  claim  ia  not 
for  a  dynamo  of  the  Edison  type  or  for  the  system  of  electric  light- 
ing adopted  by  him,  but,  on  the  contrary,  that  it  is  broad  enough  to 
cover,  and  does  cover,  any  dynamo  having  the  described  characteris- 
tics in  combination  with  any  translators  in  multiple-arc. 

The  Brush  patent  relied  upon  by  the  defendants  was  applied  for 
17  months  before,  and  was  granted.  1  month  before,  the  earliest  date 
fixed  for  the  alleged  Edison  invention.  The  Brnsh  patent  is  for  an 
improvement  in  dynamo-electric  machines,  and  has  for  its  object 
the  maintenance  in  such  machines  of  a  magnetic  field  while  the 
machine  is  running  whether  the  external  circuit  ia  closed  or  opon. 
Without  analyzing  the  patent  in  detail,  suffice  it  to  say  that  the 
description  is  specific,  carefully  drawn  and  clearly  illustrated  by  six 
diagrams.  The  dynamo  of  the  patent  is  a  compound  wound  dynamo 
having  a  shnnt  and  series  coil,  the  former  of  high  resistance  and 
the  latter  of  low  resistance.  In  some  of  the  figures  the  series  coil 
is  wound  over  the  shunt  coil ;  in  others  the  shunt  is  wound  over  the 
series,  and  in  another  figure  the  two  coils  are  wound  on  opposite  ends 
of  the  same  core.  The  dynamo  ia  designed  to  generate  and  maintain 
a  safficiently  constant  electro-motive  force  and  produce  an  amount  of 
current  always  corresponding  to  the  amount  needed  by  the  devices 
in  the  working  circuit.  Mr.  Brush  shows  his  machine  in  combina- 
tion with  electroplating  in  multiple-arc,  and  Mr.  Edison  shows  his 
in  combination  with  electric  lighting  in  multiple-arc.  This  is  the 
principal  distinction  between  the  two.  If  the  one  multiple-arc  cir- 
cuit be  the  equivalent  of  the  other,  tiien  it  cannot  be  denied  that  every 
element  of  the  patent  in  suit  is  found  singly  and  in  analogous  con- 
geries in  the  Brush  patent,  and  that  they  are  described  there  so  as  to 
be  more  readily  understood,  at  least  to  the  uneducated  lay  mind,  than 
in  the  Edison  patent.  Not  only  is  this  clear  from  the  Brush  patent, 
but  the  proof  shows  that  a  number  of  machines  were  built  pursuant 
to  its  directions  and  were  commercially  used  more  than  two  years 
prior  to  the  date  of  the  application  for  the  Edison  patent.  These 
machines  exist  at  the  present  day,  and  what  is  quite  remarkable,  and 
almost  unique  in  patent  litigation,  is  the  fact  that,  in  an  art  which 
has  progressed  with  giant  strides,  machines  made  nearly  20  years 
ago  are  not  only  operative,  but  practically  as  successful  as  when  first 
built.  Two  of  these  working  dynamos  have  been  introduced  in  evi- 
dence, one  by  the  complainant  and  one  by  the  defendants.  Each 
is  capable  of  doing  the  same  work  now  as  in  1880.  All  of  the  Brush 
88  F.— 18 
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dynamos  were  originally  used  in.  electroplating  devices.  That  a 
plating  bath  is  a  translating  device,  that  the  articles  placed  therein 
to  be  plated  are  coniiected  in  maltiple-arc,  and  that  such  an  arrange- 
ment is  the  equivalent  of  a  maltiple-arc  lamp  clrcait  seems  to  be 
established  by  an  overwhelming  preponderance  of  evidence.  Not 
only  do  the  expert  witnesses  called  for  defendants  testify  to  this, 
but  so  also  does  the  principal  expert  witness  for  the  complainant 
whose  vast  fund  of  information  regarding  matters  electrical  is  well 
known  to  this  court.  Not  only  so,  but  the  proposition  has  received 
judicial  sanction. in  the  "Feeder  Case,"  where  the  court  of  appeals 
for  the  Third  circuit  say: 

"In  the  art  of  electroplating,  as  practiced  long  before  1880,  we  find  an  ar- 
rangement of  circuits  substantially  the  same  as  that  of  the  patent  In  suit 
Here  a  large  number  of  articles  to  be  plated  simultaneously  are  suspended 
in  the  batb  by  separate  wires  attached  to  a  metallic  rod  placed  acroaa  the  top 
of  the  tank;  that  Is  to  say  the  articles  are  arranged  In  multiple-arc  with 
respect  to  the  electric  current"  Westinglfcuse  v.  Electric  Light  Co.,  11  O.  C. 
A.  342,  63  Fed.  688,  6M. 

It  must  be  conceded,  therefore,  that  if  the  claims  of  the  patent  in 
hand  are  to  be  construed  according  to  the  plain  letter  of  their  mean- 
ing, without  importing  therein  limitations  and  refinements  not  found 
in.  the  patent,  but  suggested  by  subsequent  and  more  accurate  knowl- 
edge, the  patent  is  invalidated  by  the  Brush  patent  and  the  machines 
made  in  accordance  therewith. 

But  it  is  argued  that  the  patent  is  for  a  peculiarly  regulated  com- 
pound wound  dynamo  whidi  secures  constant,  or  nearly  constant, 
potential  in  combination  with  incandescent  lights  arranged  in  mul- 
tiple-arc or  other  analogous  devices  requiring  the  same  constant 
potential.  In  brief,  that  it  is  for  the  Edison  dynamo  in  combination 
with  the  Edison  system  of  electric  .distribution.  It  is  maintained 
that  the  Edison  patent  discloses  all  this  and  the  Brush  patent  does 
not  disclose  it  Even  though  this  position  could  be  maintained  it  is 
still  a  question  whether  it  involved  invention  to  secure  more  ac- 
curate regulation  after  the  Brush  patent  had  told  the  electrician  how 
to  secure  regulation  sufficiently  perfect  to  be  successful  in  the  electro- 
plating art  It  would  then  seem  to  be  a  mere  matter  of  winding 
within  the  knowledge  of  the  skilled  electrical  engineer.  But  a  suf- 
ficient answer  is  that  the  courts  are  not  permitted  to  construe  a  pat- 
ent by  reconstructing  it  to  conform  to  what  the  court  may  think  was 
in  the  mind  of  the  patentee  at  thetime. 

Assuming  that  the  dynamo  shown  in  the  Edison  patent  could  be 
used  for  electroplating,  and  was  so  used  in  place  of  the  Brash  dynamo, 
it  would  not  have  conveyed  to  the  art  any  information  for  producing 
constant  potential  which  was  not  conveyed  by  the  Brush  dynamo. 
Translating  devices  which  require  constant  potential  should  be  Iiar- 
nessed  to  a  dynamo  which  produces  constant  potential,  bat  it  does 
not  follow,  because  they  are  shown  thos  diagrammatically  connected, 
that  the  dynamo  so  described  will  secure  constant  potential  or  tell 
others  how  to  secure  it.  The  Edison  patent,  as  before  stated,  says 
nothing  regarding  constant  potential  and  gives  no  information  as  to 
the  means  of  securing  it  which  is  not  found  equally  well  stated  in 
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the  prior  patent.  The  claims  are  perfectly  clear  and  intelligible, 
and  there  is  no  precedent  for  reading  into  them  limitations  not  found 
in  the  patent  White  t.  Dunbar,  119  U.  8.  47,  7  Sup.  Ct,  72;  Mo- 
Clain  V.  Ortmayer,  141  U.  S.  419,  12  Sup.  CJt  76;  New  Home  Sewing- 
Mach.  CJo.  V.  Singer  Mfg.  Co.,  68  Fed.  224. 

It  is  doubtful  if  Mr.  Edison  had  in  mind  at  the  time  he  applied 
for  the  patent  all  of  the  improvements,  perfections  and  refinements 
which  are  now  asserted.  In  1879  the  art  of  electric  lighting  was 
in  its  infancy.  With  the  modesty  which  is  usually  found  in  men  of  • 
genins  Mr.  Edison  frankly  admits  his  lack  of  knowledge  upon  the 
subject  now  nnder  discussion.  He  says:  "As  I  knew  nothing  about 
dynamo  machines,  I  tried  to  get  information  from  electricians  and 
books."  His  memory  is  also  vague  as  to  the  success  of  the  compound 
woond  diynamos.  He  recollects  that  there  was  a  great  deal  of  trouble 
with  the  machines,  and  that  none  of  them  worked,  but  he  attributes 
their  failure  to  variations  in  the  speed  of  the  engine  that  operated 
than.  Mr.  Brush,  on  the  other  hand,  tborbughly  understood  compound 
winding  in  connection  with  other  devices  in  the  art  of  electric  light- 
ing, and  had  proceeded  far  in  the  successfal  construction  of  dynamos. 
Were  it  iinportant  to  inquire  which  of  these  two  men  would  be  most 
likely  to  produce  a  working  machine  having  the  necessary  character- 
istics, there  can  be  little  doubt  that  Mr.  Brush  would  be  chosen. 
Bnt  such  an  inquiry  seems  irrelevant.  The  patent  law  cannot  be 
administered  along  such  lines  as  these.  Patents  are  formal  grants 
controlled  by  carefully  drawn  statutes  and  strict  rules,  and  must  be 
construed  as  other  similar  documents  are  construed.  The  court  is 
not  permitted  to  inquire  what  the  patentee  might  have  done  or  was 
capable  of  doing.  The  question  is,  what  did  he  do?  Conjecture 
and  speculation  are  out  -ot  place  in  interpreting  the  claims  of  a  pat- 
ent. But  even  if  the  claims  be  limited  to  incandescent  lamps  in 
multiple-arc  circuit  it  would  seem  that  tiiey  are  met  by  the  Brush  dyna- 
mos. Several  tests  of  these  dynamos  in  connection  with  lamps  were 
made,  one  of  them  being  made  at  the  argument.  The  court  makes  no 
pretention  to  anything  but  a  most  superficial  knowledge  of  this  com- 
plex subject  which  can  hardly  be  mastered  after  the  engrossing  study 
of  years,  but  it  seemed  to  the  court  that  the  test  demonstrated  what 
the  defendants  sought  to  prove.  The  machine  regulated  automat- 
ically and  maintained  a  constant  electro-motive  force  within  permis- 
sible limits  of  variation.  There  was  no  noticeable  variation  in  the 
lamps  from  no  load  to  full  load.  The  other  experiments  described 
in  the  record  appear  to  have  been  similar  in  character  and  to  have  had 
similar  results.  The  court  cannot  resist  the  conclusion  that  the 
claims,  construed  as  they  must  be  construed,  are  invalidated  by  the 
Brush  patent  and  the  dynamos  built  thereunder.  A  Brush  plating 
machine  if  made  now  for  the  first  time  would  infringe  these  claims; 
being,  in  fact,  made  before,  it  anticipates  them. 

But  the  learned  counsel  for  the  complainant  insist: 

'TTbat  even  asBuming  the  Brueh  plating  dynamo  to  be  a  componnd-wound 
dynamo  wltbln  tbe  scope  of  the  Edison  patent,  there  waa,  nnder  aU  the  cir- 
enmfltancea  shown  by  the  record  in  this  case,  Invention  involved  in  the  em- 
^yment  of  such  a  dynamo  in  combination  with  a  multiple-arc  system  of 
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electrical  dlatrlbntlon,  od  account  of  the  dlacoTery  that  sach  a  dynamo,  when 
the  shunt  and  aeries  colls  were  properly  proportioned,  would  secure  auto- 
matically the  peculiar  regulation  to  compensate  tar  rariatlons  In  the  load 
which  iB  required  by  such  a  system." 

The  doctrine  of  Potts  &  Co.  v.  Creager,  155  U.  S.  597,  15  Sup.  Ct 
194,  is  invoked  in  aid  of  this  contention.  As  has  frequentlj  been 
pointed  out,  this  case  has  created  no  new  rule  upon  the  question  of 
double  use.  The  case  was  peculiar  upon  the  facts,  which  presented 
>an  entirely  different  condition  of  affairs  from  that  developed  in 
the  case  in  hand.  It  has  always  been  the  law  that  invention  must 
be  denied  to  one  who  merely  takes  a  device  which  has  been  used 
in  the  same  or  in  an  analogous  art,  and  uses  it  in  new  environ- 
ments to  accomplish  a  similar  result.  Btearns  &  Co.  v.  Russell, 
29  C.  C.  A.  121,  85  Fed.  218,  and  cases  cited.  It  requires  only  the 
skill  of  the  mechanic  in  the  particular  art  to  make  the  transfer 
from  one  branch  thereof  to  another  branch.  An  engineer  who  has 
used  his  engine  to  operate  -a  series  of  looms  knows  enough  to  con- 
nect his  driving  wheel  with  a  series  of  knitting  machines,  and  a 
competent  electrician  who  has  used  a  dynamo  successfully  with 
one  series  of  translating  devices  should  be  able  to  use  it  in  connec- 
tion with  another  series  of  translating  devices.  In  other  words, 
the  character  of  the  translating  devices  does  not  change  the  char- 
acter of  the  dynamo,  and  an  electrician  does  not  become  an  in- 
ventor because  he  attaches  a  series  of  lamps  to  a  dynamo  which 
had  been  used  in  connection  with  a  series  of  heaters. 

The  complainant's  proposition,  if  sustained,  would  lead  to  the 
conclusion  that  Mr.  Brush,  after  having  obtained  his  patent  in 
which  the  dynamo  is  described  as  suitable  for  an  electroplating 
circuit,  could  have  attached  the  same  dynamo  to  a  well-known 
lamp  circuit  and  have  obtained  another  patent  for  that,  and  so  on, 
as  often  as  he  changed  the  character  of  the  translators.     Even 
though  this  work  required  enlargement,    adjustment    and    some 
change  in  the  winding,  it  would  still  be  a  question  of  degree  with- 
in the  realm  of  the  skilled  mechanic.     An  electrician  would  know 
how  to  adjust  the  machine  to  do  the  required  work  and  adapt  it 
to  the  new  environment.     An  illustration  is  found  in  the  record. 
Mr.  Edison  says  that  the  first  dynamo  made  by  him  did  not  work 
because  of  variation  in  the  speed  of  the  engine  occasioned  by  poor 
governing  "as  a  compound- wound  machine  should  have  a  regular 
flpeed  to  utilize  the  invention;  but  after  a  while  the  demand  for 
close  regulation  was  met,  and  engine  builders  were  enabled  to 
build  engines  that  were  very  reliable,  and  then  the  conditions  for 
the  employment  of  compound  machines  were  met."     It  will  hardly 
be  pretended  that  the  engine  builder  who  produced  better  regula- 
tion as  the  demands  of  the  market  required  it  was  entitled  to  a 
patent.     It  would  seem  also  that  a  skilled  electrician  would  know 
how  to  adjust  the  Brush  compound  wound  dynamo  to  the  new  con- 
ditions of  an  incandescent  lamp  circuit  the  moment  the  two  were 
brought  together.     It  would  be  like  operating  a  carriage  with  a 
motor  which  had  previously  propelled  a  boat,  or  using  a  bullet 
mold  for  making  pills.     To  restrict  the  Brush  patent  to  electro- 
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plating  would  be  aa  unfair  as  to  restrict  Ediion's  to  electric  light- 
ing. The  one  illustrates  his  dynamo  in  connection  with  the  first- 
named  translating  devices,  and  the  other  with  the  second-named 
<leTices.  As  before  stated  the  patent  cannot  be  limited  to  anj 
one  maltiple-arc  system  of  electrical  distribution,  bat  if  it  could 
be,  invention  is  not  involved  in  changing  one  series  of  translating 
devices  for  another.  It  seems  probable  that,  if  this  controversy 
related  to  any  other  machine  for  generating  and  regulating  power, 
contention  would  cease  the  moment  a  device  was  discovered  in  the 
prior  art  as  near  to  the  patented  machine  as  Brush  is  to  Edison. 
The  mystery  and  uncertainty  which  surrounds  everything  relating 
to  electrici^,  and  the  feeling  of  admiration,  almost  akin  to  rever- 
ence, for  those  men  who  have  subdued  this  unknown  and  dangerous 
force  and  made  it  do  the  world's  work,  make  the  court  diffident  about 
applying  those  principles  which  are  axiomatic  in  the  patent  law. 
There  is  always  the  apprehension  that  injustice  may  be  done 
through  failure  to  comprehend  the  abstruse  and  difficult  problems 
presented.  This  fear  has  been  augmented  in  the  present  instance, 
and  the  difficulties  of  understanding  the  problem  involved  have  been 
vastly  increased  by  a  record  into  which  has  been  dumped  haphazard 
everything  which  either  party  believed  had  a  bearing  not  only  upon 
the  point  in  issue,  but  upon  the  general  subject  of  electrical  dis- 
tribution. But  even  were  there  more  doubt  as  to  the  correctness 
of  the  conclusion  reached,  the  court  should  still  hesitate  to  enforce 
a  patent  in  the  sixteenth  year  of  its  age,  and  thus  lay  the  entire 
art  under  tribute,  when  the  public  has  had  a  right  to  assume  that 
such  a  system  as  the  defendants  are  using  would  not  be  molested. 
The  bill  is  dismissed. 

NOTE. 

Motiona  have  been  made  by  botb  parties  to  strike  ont  testimony.  Most  of 
tbeae  are  based  on  technical  grounds  and  relate  to  testimony  bavlng  little 
liearing  npon  the  main  point  in  issue.  It  will  not  do  to  strilce  out  the  en- 
tire testimony  covered  by  these  motions,  as  some  of  it  la  relevant  and  la  ob- 
jected to  only  on  the  ground  that  It  was  not  taken  at  the  proper  time.  Por- 
tions of  the  testimony  criticised  contain  some  pertinent  matter  and  the  court 
does  Hot  feel  called  upon  to  attempt  to  separate  the  wheat  from  the  chaff. 
Aa  I  bare  frequently  bad  occasion  to  observe,  these  motions  are  inconse- 
quential, they  lead  to  no  result  and  are  useful  only  as  they  affect  the  question 
of  costs.  Should  I  enter  upon  a  critical  examination  of  the  testimony  included 
In  tbese  motiona  and  striice  out  such  portions  as  are  irrelevant,  no  useful 
purpose  will  be  subserved.  The  truth  is  that  both  parties'  are  equally  at 
faalt  for  the  abnormal  size  of  the  record.  The  difficulty  Is,  of  course,  largely 
with  the  system,  but  it  certainly  seema  aa  If  counsel  could  prevent  a  great 
part  of  the  tautology,  discursiveness,  repetition  and  tedioua  and  aimless 
dissertations  with  which  these  records  abound. 

This  case  presents  the  most  flagrant  instance  of  elephantiasis  in  patent 
litigation  which  has  come  under  my  observation.  To  Impose  such  a  rpcord 
apon  a  court  overwhelmed  with  work  Is  hardly  defensible;  instead  of  aiding 
tlie  cause  of  truth  it  obstructs  and  delays  it.  Not  only  is  It  unnecessary, 
but,  aa  the  counsel  who  last  addressed  the  court  for  the  defendants  ex- 
pressed it.  It  la  nnjustlflable  from  a  "humanitarian"  point  of  view  aa  well. 
The  courta  of  this  circuit  have  animadverted  so  frequently  and  so  severely 
of  late  upon  this  practice  that  It  la  doubtful  if  it  can  be  prevented  by  anything 
the  court  can  say.  The  only  protection  the  court  haa  against  such  records 
la  to  deny  coats  for  the  irrelevant  portions.    I  have  no  doubt  that  at  least  half 
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ot  the  defendants'  record  could  have  been  omitted  not  only  without  detriment 
bat  with  unquestioned  benefit  to  their  defense.  My  Impression  now  is,  there- 
fore, that  they  should  recover  only  half  their  costs. 


TH0;MAS  HOBBRTS  STBVBNSON  go.  r.  McPASSBLU 

(Circuit  Court,  B.  D.  Pennsylvania.    June  18,'1898L) 

No.  47. 

1.  Patbrtb— Ihtbrtiok— Cooxma  Ranobs. 

There  Is  no  Invention  In  changing  the  location  of  the  circulating  boiler 
of  a  cooking  range  so  as  to  place  It  horizontally  upon  a  supporting  frame 
attached  to  the  top  of  the  range,  and  in  proper  connection  with  the  circu- 
lating pipes  leading  to  and  from  the  water-back  in  the  fire  chamber,  there- 
by dispensing  with  any  brickwork,  or  In  rearranging  the  warming  shelf 
and  other  parts,  having  entirely  independent  and  separate  purposes,  to 
conform  to  this  change  in  structure. 

2.  Samb. 

The  Hayes  patent,  No.  310,276,  for  an  improvement  tn  ranges  and  stoves, 
is  void  for  want  of  Invention. 

This  was  a  aait  in  eqaity  by  the  Tboma«  Boberts  SteveiiBon  Cioin- 
pany  against  Harry  W.  McFassell,  Jr.,  for  alleged  infringement  of  a 
patent  for  improTements  in  ranges  and  stoves. 

Henry  E.  Everding,  for  complainant. 
Joshna  Puaey,  for  respondent. 

DALLAB,  Circuit  Judge.  This  is  a  suit  npon  letters  patent  No. 
310,276,  dated  January  6,  1886,  issued  to  Isaac  Haves,  for  "a  new 
and  useful  improvement  in  ranges  and  stoves."  The  specification 
and  claim  are  as  follows: 

"My  invention  consists  tn  constructing  a  portable  cooking  range.  In  which 
the  circulating  boiler  rests  In  a  horizontal  position  upon  a  supporting  frame 
secured  to  the  top  of  the  range,  with  circulating  pipes  connected  to  the  boiler 
and  with  the  water-back  in  the  fire  chamber,  the  object  of  which  is  to  dis- 
pense with  brickwork,  and  thus  lessen  the  cost,  and  to  economize  space,  and 
render  the  parts  easy  of  access  In  case  of  repairs  or  cleaning.  My  Invention 
is  also  applicable  to  ordinary  cooking  stoves.  Reference  is  had  to  the  accom- 
panying drawings,  in  which  Fig.  1  is  a  front  view  of  my  improvement  in 
portable  ranges.  Fig.  2  Is  an  end  view  of  the  same.  Fig.  3  is  a  perspective 
view  of  the  supporting  frame  In  which  the  boiler  rests.  The  portable  range, 
A,  Figs.  1  and  2,  has  inclosed  ends  and  back,  and  is  provided  with  the  ordinary 
fire  chamber,  oven,  and  water-back,  with  circulating  pipes,  B,  B',  leading  to 
the  boiler.  The  supporting  frame,  Fig.  3,  consists  of  the  uprights,  C,  C,  the 
upper  ends  of  which  are  made  semicircular  in  form  to  accommodate  the 
boiler,  D.  The  said  uprights,  C,  C,  which  :nay  be  of  any  suitable  height  are 
secured  at  their  lower  ends,  a  proper  distance  apart,  to  the  top  of  the  range, 
and  are  also  connected  to  a  plate,  B,  which  extends  across,  and  serves  as  a 
£;uard  on  the  back  of  the  range.  The  boiler,  D,  which  rests  in  a  horizontal 
position  on  the  uprights,  C,  C',  is  connected  to  the  water-back  in  the  fire 
chamber,  as  above  stated,  and  has  its  upper  surface  covered  with  a  warming 
shelf,  P,  the  ends  of  which  are  made  to  project  downward  and  fit  over  the 
boiler,  and  are  secured  to  the  uprights.  What  I  daim,  and  desire  to  secure  by 
letters  patent,  is  the  combination  of  the  portable  range.  A,  uprights,  0,  C, 
plate,  B,  warming  shelf,  F,  boiler,  D,  and  pipes,  B,  B',  sabstantially  as  shown 
and  described." 
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Fig.  1  of  the  drawings,  Iiere  reproduced,  sofficieatly  ezbibiti  tb* 
•traotore  intended  to  be  covered  by  the  patent: 


It  appears  from  the  Bpecification  that  the  main  object  of  the  pat- 
entee was  to  dispense  with  brickwork,  by  constructing  a  cooldng 
range  with  inclosed  ends  and  back,  like  an  ordinary  cookLig  stove,  to 
which,  as  he  states,  his  invention  is  also  applicable.  In  other  words, 
the  part  of  the  structure  marked  "A,"  whether  it  be  called  a  stove  or 
a  range,  is  simply  a  cooking  apparatus,  "with  the  ordinary  Are  cham- 
ber, oven,  and  water-back,  with  circulating  pipes,  B,  B',  leading  to 
the  boiler" ;  and  if  this  and  nothing  more  had  been  claimed,  unques- 
tionably no  patent  could  properly  have  issued.  But  it  is  contended 
tliat  by  associating  and  connecting  with  the  range.  A,  in  the  manner 
shown  and  described,  the  other  elements  mentioned,  Hayes  exer- 
cised the  inventive  faculty,  and  created  a  patentable  combination. 
I  am  unable  to  assent  to  this.  It  is  quite  apparent  that  the  only 
substantial  question  to  which  his  attention  was  directed  was  that 
which  is  suggested  at  the  outset  of  his  specification.  In  a  portable 
cooking  range  (that  is  to  say,  a  range  without  brickwork),  where 
should  the  circulating  boiler  be  placed?  The  ordinary  circulating 
pipes,  would,  of  course,  be  made  to  lead  to  it,  wherever  it  might  be; 
and,  no  doubt,  the  place  selected  for  it  was  a  desirable  one,  and  the 
indicated  uprights  afforded  an  appropriate  support  for  it  in  the  hori- 
zontal position  proposed.  This  arrangement  may  be  conceded  to  be 
a  convenient  and  attractive  one,  but  I  am  constrained  to  hold  that 
invention  was  not  involved  in  making  it.  The  range,  the  uprights, 
the  boiler,  and  the  circulating  pipes  were  old,  and  had  long  been  usee* 
to  effect  the  several  objects  which  they  respectively  accomplish  when 
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arranged  according  to  the  patent  The  patentee  but  altered  the 
manner  of  their  aggregation.  He  did  not  combine  them.  Further- 
more, in  view  of  the  state  of  the  art  as  disclosed  by  the  evidence,  and 
especially  by  the  Whiteley  patent,  I  am  persuaded  that  any  skilled 
mechanic,  conversant  with  tiiat  art,  who  had  been  told  to  place  the 
boiler  over  the  range,  would  have  done  substantially  all  that  Hayes 
did.  If  directed  to  place  it  against  the  wall  of  the  room,  he  probably 
would  have' set  it  upon  suitable  brackets,  and  if  required  to  place  it 
above  the  floor,  and  removed  from  the  wall,  upon  uprights;  and, 
even  if  the  same  thing  had  never  been  done  before,  I  cannot  agree 
that  the  creative  faculty  requisite  to  invention  was  exercised  when,  in 
order  to  support  the  boiler  away  from  the  wall,  and  over  the  range 
itself,  the  necessary  uprights  were  placed  upon  the  latter.  The  other 
parts  designated  as  elements  of  the  supposed  combination,  are  the 
"plate,  E,"  and  the  "warming  shelf,  F."  But  these  certainly  do  not 
aid  the  claim.  They  are  quite  distinct  additions  to  the  structure. 
They  have  each  an  entirely  independent  and  separate  purpose,  and 
neither  of  them  is  combined  with  the  other  portions  of  the  structure 
so  as  to  contribute  to  the  attainment  of  any  unitary  result  Nothing 
was  devised,  either  as  to  their  construction  or  mode  of  attachment, 
which  was  not  commonplace  and  obvious.  I  find  it  impossible  to 
uphold  this  patent,  and  therefore  the  bill  is  dismissed,  with  costs. 


EMERSON  CO.  OF  WEST  VIRGINIA  T.  NIMOCKa 
(ClreuK  Court,  E.  D.  North  Carolina.   June  25,  1898.) 

1.  Acnoss  BY  CoRPORATiOHs— Pboof  of  Corpobate  Existencb— Waiver. 

Ordinarily,  the  question  as  to  the  corporate  existence  of  plaintiff  should 
be  raised  by  plea  in  abatement,  and,  if  defendant  fully  answers,  tbe  ob- 
jection will  be  deemed  waived. 

2.  Same— PLBADnro. 

An  answer  denying  all  knowledge  of  the  corporation  plaintiff  or  Its  crea- 
tion or  corporate  existence  amounts  to  a  mere  general  denial,  and  Is  in- 
sufficient to  raise  an  issue  as  to  plaintiff's  corporate  existence. 
8.  Equity  Procedure — Taking  of  Testimony  without  Leave. 

Where  an  application  for  further  extension  of  time  to  take  testimony 
Is  refused,  but  the  party,  notwithstanding,  gives  notice  and  takes  the 
testimony,  the  opposite  party  refusing  to  attend,  the  testimony  so  taken  is 
no  part  of  the  record,  and  must  be  disregarded. 
4.  Expert  Evidence— Mode  of  Takiho. 

Expert  evidence  read  from  typewritten  sheets  originally  prepared  by 
counsel  alone,  without  any  notes  of  the  witness,  and  merely  revised  by 
tbe  witness  on  tbe  morning  of  testifying,  without  making  material  changes. 
Is  not  entitled  to  great  respect,  even  if  the  deposition  Is  not  suppressed. 
0.  Patents— Validity — Lumber  Drier. 

The  Emerson  patent,  No.  535,982,  for  a  lumber  drier,  Is  void  for  want 
of  novelty  and  invention. 

This  was  a  suit  in  equity  by  the  Emerson  Company  of  West  Vir- 
ginia against  Robert  Mitchell  Nimocks  for  alleged  infringement  of  a 
patent  for  a  lumber  drier. 

M.  R  Walter,  Stewart  &  Btewart,  and  Battle  &  Mordecai,  for  com- 
plainant 
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F.  N.  Bosbee,  John  W.  Hinsdale,  and  Ernest  Wilkinson,  for  de- 
fendant. 

SIMONTON,  Circuit  Jadge;  Before  entering  upon  tlie  discussion 
of  the  merits  of  this  case,  two  preliminary  questions  must  be  met  and 
decided. 

1.  The  complainant  sues  as  a  corporation,  and  in  its  complaint  sets 
out  the  fact  of  its  corporate  existence.  The  defendant,  in  bis  amend- 
ed answer,  denies  all  knowledge,  by  information  or  otherwise,  of  the 
corporation,  of  its  creation  or  present  corporate  existence  of  complain- 
ant. In  taking  the  testimony  in  chief,  no  evidence  was  offered  on  this 
point  by  complainant's  counsel,  but  when  taking  the  testimony  in 
rebuttal,  omission  having  been  discovered,  the  evidence  was  offered, 
and  is  in  the  record.  Ordinarily,  this  objection,  which  goes  to  the 
person  of  the  complainant,  should  have  been  taken  by  plea  in  abate- 
ment. 1  Daniell,  Ch.  Prac.  (Perlc  Ed.)  654.  The  defendant,  having 
fully  answered,  may  well  be  deemed  to  have  waived  this  objection. 
Society  for  the  Propagation  of  the  Gospel  t.  Town  of  Paulet,  4  Pet. 
480;  Pullman  v.  Upton,  96  U.  8.  329.  If,  however,  it  be  concluded 
that  the  answer  seeks  to  avail  itself  of  a  defense  which  could  have 
been  taken  by  plea,  it  does  not  accomplish  this  result.  At  the  most, 
the  answer  amounts  to  a  general  denial.  That  will  not  raise  this 
issue.  U.  S.  V.  Insurance  Companies,  22  Wall.  100;  Steamt^ip  Co. 
V.  Bodgers,  21  a  C.  27;  Association  v.  Read,  93  N.  Y.  477.  And 
above  all,  inasmuch  as  the  omission  to  introduce  the  evidence  in  chief 
was  an  inadvertence  of  counsel,  this  will  be  excused,  especially  as  the 
formal  testimony  is  introduced  before  the  taking  of  evidence  has 
closed,  and  no  possible  harm  could  hare  come  to  defendant.  Hood  v. 
Pimm,  4  Sim.  101 ;  Beach,  Eq.  Prac.  §  549.  See,  also,  Byan  v.  Martin, 
91  N.  C.  464;  Johnson  v.  Smith,  86  N.  C.  498. 

Another  point  must  be  noticed.  The  time  for  taking  rebuttal  testi- 
mony in  this  case  on  the  part  of  complainant  had  been  extended  to 
July  21, 1897.  On  6th  September,  1897,  application  was  made  by  com- 
plainant to  the  circuit  court  (Judge  Pumell  presiding),  for  further 
extension.  This  was  refused.  The  application  was  renewed  on 
18th  September  following,  and  was  again  refused  by  Judge  Purnell. 
Notwithstanding  this  refusal,  the  complainant  went  on  and  took  the 
testimony  of  Jacob  Ulman,  which  appears  at  large  on  the  record. 
The  counsel  of  defendant  were  notified  of  the  intention  to  take  this 
testimony,  and  of  the  time  and  place.  They  did  not  attend.  It  is 
no  part  of  the  record,  and  will  be  disregarded.  It  does  not  stand  on 
the  same  footing  as  testimony  taken  without  previous  leave  of  the 
court,  as  in  Coon  v.  Abbott,  37  Fed.  98,  and  Wenham  v.  Switzer,  48 
Fed.  612.  This  testimony  was  taken  despite  the  refusal  of  the  court 
to  allow  it  to  be  done. 

One  other  question  has  been  made  in  this  case,  important  as  one 
of  practice.  Just  before  closing  the  examination  in  chief  of  com- 
plainant's expert.  Prof.  Harry  Fielding  Beid,  he  was  asked  the  ques- 
tion: "Just  state  in  conclusion  what  you  understand  to  be  the  in- 
vention of  Emerson,  as  expressed  in  patent  in  suit  No.  535,982."  Be- 
plying  to  this  question,  he  read  his  answer  from  typewritten  sheets. 
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To  this  defendant  objected.  Upon  cross-examination  it  appeared 
that  these  typewritten  sheets  were  prepared  by  counsel  for  complain- 
ant in  his  office,  not  from  any  notes  of  the  witness,  and  afterward* 
submitted  to  the  witness  on  the  morning  of  the  examination.  He 
revised  them  until  they  exactly  represent^  his  opinion  on  the  subject 
The  original  memorandum  was  produced,  and  the  changes  made  by 
witness  were  shown.  These  did  not  change  the  memorandum  in  any 
material  respect  Can  this  testimony  te  admitted?  If  an  expert 
in  a  patent  case  had  himself  reduced  to  writing  the  result  of  his  ex- 
amination of  a  patent,  and  had  then  read  it,  this  may  not  be  objection- 
able. So  much  depends  upon  clear  exposition  of  the  thought  and 
a  careful  use  of  wo^  and  sentences  that  previous  consideration  and 
preparation  would  help  the  examination.  But  when  the  paper  is 
prepared  by  counsel,  who  is  cognizant  of  the  strength  and  weaknesa 
of  his  case,  and  whose  dominant  idea  must  be  a  plausible  presentation 
of  its  merits  and  concealment  of  its  demerits,  who  also  prepares  the 
paper  without  the  restraint  of  his  oath,  a  very  different  result  follows. 
All  men  are  prone  to  fall  in  with  the  current  of  thought  in  a  clear  and 
able  presentation  of  a  subject,  and  unconsciously  to  give  their  assent 
to  that  which  is  so  well  expressed.  The  course  adopted  here  is  peril- 
ously near  a  leading  question.  According  to  Greenleaf  on  Evidence 
(section  438),  a  lord  chancellor  indignantly  suppressed  a  deposition 
made  up  by  counsel  from  notes  of  the  witness  himself.  And  the 
weakness  of  all  evidence  offered  in  the  shape  of  affidavit  is  that  the 
testimony  is  by  one  given  in  the  language  of  another.  In  the  present 
case  the  evidence  is  that  of  an  expert.  It  is  an  opinion.  Its  valne 
is  gauged  by  the  weight  to  be  given  to  the  opinion.  Delivered  in  this 
way,  it  loses  very  much  of  the  respect  which  otherwise  would  have 
been  given  it.     For  this  reason  it  is  not  stricken  out 

The  bill  in  this  case  is  filed  by  the  Emerson  Company  of  West 
Virginia,  a  corporation,  against  Robert  Mitchell  Nimocks.  It  sets 
up  the  ownership  by  the  complainant  of  patents,  dated  19th  March, 
1895,  numbered  535,981  and  535.982,  tracing  its  title  thereto,  and 
charges  that  the  defendant  has  infringed  the  same.  In  his  answer, 
the  defendant  denies  the  originality  of  the  invention  claimed  by  the 
complainant;  averred  that  it  is  controverted  also  by  the  Standard 
Dry-Kiln  Company,  which  controversy  is  in  litigation;  that  the  de- 
fendant is  using  a  kiln  under  contract  with  the  Moore-Cain  Dry-Efln 
Company,  and  that  the  patents  used  bv  him  were  originallv  issued  to 
La  Fayette  Moore,  No.  524,598,  14th  August,  1894,  and  55'4,134,  Peb^ 
ruary  4,  1896.  Subsequently,  by  leave  of  court,  he  filed  an  amend- 
ed answer,  in  which,  repeating  the  defenses  in  his  original  answer, 
he  averred  that  the  alleged  invention  and  improvements  of  the  pat- 
ents claimed  by  complainant  were  covered  by  a  number  of  other  pat- 
ents theretofore  issued,  setting  them  out  in  detail;  that  the  improve- 
ments claimed  by  complainant  were  really  made  by  La  Fayette  Moore; 
that  they  had  been  in  public  use  years  before;  and  that  there  was  ir 
regularity,  prolixity,  redundancy,  and  concealment  in  the  de«criptioni 
and  specifications  under  which  the  patents  of  complainant  were  ob- 
tained. The  cause  being  at  issue,  a  mass  of  testimony  was  taken, 
and  it  comes  up  for  a  hearing  on  the  merits.  During  the  taking  of 
the  testimony,  counsel  for  complainant  gave  notice  that  he  would  not 
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telj  upon  patent  No.  536,981  at  all,  and  that  he  woold  rely  only  npon 
daima  2,  3,  5,  6,  and  9  of  patent  No.  635,982. 

The  fnnctions  and  advantages  of  this  Emerson  invention  are  thns 
described: 

"Tbls  Invention  relates  to  an  Improved  form  of  drying  kiln,  designed  par- 
'  ticniarly  for  drying  lumber,  but  useful  In  drying  any  other  material  by  heated 
air:  and  the  object  of  the  Invention  is  to  construct  a  simple,  durable,  and 
inexpensiye  Idln,  which  will  be  effective  in  operation,  economical  In  heat,  and 
wherein  sufficient  moisture  (derived  from  the  substance  of  material  being 
dried)  will  be  automatically  retaizied  during  the  initial  stages  to  heep  the  ocr 
posed  surfaces  of  such  substance  or  material  from  becoming  too  dry,  and  to 
maintain  such  surfaces  In  the  best  condition  until  the  internal  moisture  therein 
has  been  extracted." 

The  invention  is  illustrated  by  a  drawing  which  appears  Wow,  and 
is  thas  explained: 
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A  represents  Inlets  for  cold  air;  B,  B,  air  passage;  C,  opening  to  radiator* 
and  drying  chamber;  D,  radiators;  E,  K,  E,  E,  Iron  traclts  for  supporting  cars; 
P,  F.  trucks  for  supporting  material;  G,  G,  material  being  dried;  H,  H,  H, 
parts  of  the  structure  acting  as  deflectors  for  directing  the  current  of  heated- 
air  horizontally  through  the  material.  I  is  a  perforated  floor  or  walk  way. 
J,  J,  are  covers  and  walk  ways  for  directing  air  through  radiators.  K,  K,  are. 
spaces  between  walls  of  building  and  the  material  being  dried,  li,  L,  are 
receivers  or  separators  out  of  line  of  upward  current,  in  which  the  heavier 
portions  of  saturated  air  settle.  M,  M,  is  space  for  the  heated  portions  of  air 
to  become  separated  and  draft  upward.  N  Is  the  point  where  the  heated  air 
cushions  and  forms  a  return  current.  O,  O,  Is  the  heavier  portions  of 
saturated  air  forming  Into  an  eddy,  and  separating.  P,.P,  are  ducts  or  siphons 
leading  downward,  carrying  the  moisture  that  has  been  separated  by  gravita- 
tion, and  discharging  It  Into  the  atmosphere.  Q,  Q,  are  adjustable  covers,  at 
outlets  of  siphons.  R,  R,  are  walls  of  building  packed  with  nonconducting 
material.  S,  S,  are  inner  walls  of  building.  T,  T,  are  ducts  or  siphons  leadlnt; 
downward  from  drying  room  Into  cold  air  chamber  at  tJ.  V,  V.  is  a  floor 
above  air  passage.  W,  W,  are  walls  to  ducts  or  siphons.  X,  X,  is  distributing 
chamber  beneath  radiators.  Y,  Y,  are  landings  at  each  side  of  kiln  building, 
and  connected  to  frame  of  kiln  structure,  and  firmly  braces  It.  s,  z,  is  earth, 
a,  a.  Is  dry  heated  air,  denoted  by  arroVs.  b,  b.  Is  partially  saturated  air; 
c,  c,  heated  air  that  has  not  become  fully  saturated,  and  being  retained  in  kiln. 
The  claims  alleged  to  be  infringed  are  as  follows: 

(2)  A  drying  kiln  having  a  drying  chamber  resting  on  a  suitable  base,  and 
descending  air  passages  having  their  upper  parts  open  to  receive  the  moist  air 
from  the  said  drying  chamber,  and  provided  with  exits  to  the  external  at- 
mosphere, said  exits  being  located  between  the  upper  openings  and  the  said 
base.  < 

(3)  A  drying  kiln  having',  in  combination,  a  "drying  chamber,"  means  tor 
supplying  heat  thereto,  a  false  floor  below  the  heater,  a  fresh  air  supply 
passage,  B,  below,  the  false  floor  communicating  with  the  heating  chamber, 
and  a  descending  outlet  passage  for  the  delivery  of  moist  air  from  the  drying 
chamber  to  the  passage,  B,  substantially  as  and  for  the  purpose  described. 

(5)  A  drying  kiln  having  In  combination  a  drying  chamber,  descending  air 
outlet  passages,  having  their  upper  ends  open  to  receive  moist  air  from  the 
said  chamber,  and  provided  with  exits  to  the  external  atmosphere,  and  a  lower 
down  passage  or  chamber  communicating  with  the  said  drying  chamber,  and 
with  the  base  below  said  chamber,  substantially  as  described. 

(6)  A  drying  kiln  having  In  combination  a  drying  chamber  containing  double 
tracks,  so  arranged  as  to  provide  vertical  air  circulating  passages  between 
the  loaded  cars  upon  the  tracks  in  the  drying  chamber,  means  in  the  drying 
chamber  for  supplying  heat,  communications  from  the  drying  chamber  extend- 
ing down  and  below  the  means  of  supplying  heat,  and  thence  opening  again- 
into  the  drying  chamber,  and  descending  air  outlet  passages  having  their  upper 
parts  open  to  receive  moist  air  from  the  drying  chamber,  and  provided  witb 
exits  to  the  external  atmosphere,  substantially  as  shown  and  described. 

(9)  A  floor,  V,  y,  with  opening,  C,  to  the  air  chamber,  X,  X,  with  the  earth. 
•z,  z,  beneath  the  said  floor,  forming  an  air  passage  for  cold  air,  having  Inlets, 
A,  the  duct,  T,  for  conducting  the  partially  saturated  air  from  the  drying, 
chamber  to  the  said  passage  at  U,  V,  substantially  as  described. 

The  first  question  is  whether  this  be  an  invention  over  prior  art. 
It  seems  to  be  admitted,  as  stated  by  Little,  one  of  the  complainant's 
witnesses,  that  there  are  upward  of  1,300  patents  for  the  drying  of 
lumber  and  articles  of  similar  nature.  The  purpose  of  each  of  these 
is  to  secure  the  circulation  of  hot  air  through  the  material  to  be 
dried. (see  Edwards'  patent,  No.  134,529;  Ferins,  220,225;  Wood, 
245,911;  Cole,  340,660);  and  the  efiTort  is  to  make  such  circulation 
as  nearly  automatic  and  continuous  as  possible.  Mfuiy  of  these  pat- 
ents resemble  the  patent  in  question  in  very  many  important  par- 
ticulars.   Hot  air  is  applied  below  a  chamber  in  which  is  placed  the 
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material  to  be  dried.  It  paaeea  throagh  this  material  absorbing  the 
moisture  in  its  passage,  and  ascends  to  the  top  of  the  kiln.  Some  of 
the  pateats  provide  for  the  escape  of  the  heated  air  charged  with 
moisture  through  a  chimney  or  other  opening  in  the  roof.  This 
causes  as  well  a  waste  of  the  drying  heat  as  the  too  rapid  drying 
of  the  outer  part  of  the  material.  Others  have  no  aperture  at  all 
except  the  accidental  openings  or  craneries  in  the  structure.  In 
these  the  heated  air  is  kept  within  the  building,  and  a  circulation  of 
the  air  is  created,  and  the  moisture  is  absorbed  from  the  material  to 
be  dried.  This  is  a  slower  process,  and  experience  has  shown  that 
the  result  is  .imperfect.  The  material  is  not  dried  through,  or  it  is 
dried  too  suddenly,  and  cracks.  The  device  of  the  complainant  was 
intended  to  remedy  the  defects  in  each  of  these  plans.  As  is  ex- 
pressed in  argument,  to  devise  "a  structure  at  once  simple  and  sta- 
tionary,— ^that  is,  having  no  moving  parts, — inexpensive  and  effective, 
to  dry  the  lumber  by  heating  it  and  retaining  the  evaporated  air  so 
as  to  keep  the  lumber  submerged  in  a  moist  atmosphere,  and  then, 
at  the  proper  moment,  to  automatically  discharge  the  moisture,  and 
thoroughly  dry  the  lumber,  and  to  do  all  this  quickly  and  with  an 
economy  of  heat."  Others  had  conceived  the  same  idea,  and  had 
sought  to  obtain  the  same  result.  Van  Osdel,  363,704;  Morton  & 
Anchrews,  426,463;  Moore,  624,598.  The  patent  in  question  endeavors 
to  accomplish  this  object  by  means  of  deflectors,  base  floor,  tracks, 
tracks,  and  cold-air  inlets.  All  these  appear  and  are  shown  in  prior 
patents  in  evidence.  Leary's,  No.  614,^2;  Bogers,  497,687;  Moore, 
624,598;  Myers,  295,667.  The  novelty  claimed  by  complainant  is  in 
providing  overhanging  separators  or  receivers,  L,  L,  and  the  com- 
bination, arrangement,  and  location  of  the  ducts,  P,  P,  and,  T,  T. 
The  whole  theory  of  complainant's  patent  is  that  the  heated  air 
passing  through  the  material  to  be  dried,  and  absorbing  the  moisture 
in  its  passage,  becomes  heavier  by  reason  of  the  moisture,  and,  as 
it  is  driven  above  the  material,  it  descends  by  reason  of  its  gravity 
in  the  dact,  K,  down  through  T,  where  it  meets  the  outer  atmosphere 
coming  in  at  U,  and  its  moisture  is  condensed.  It  then  passes  up 
again  into  the  heating  apparatus,  through  the  material  to  be  dried, 
and  repeats  the  same  operation.  When  the  moisture  has  all  been 
taken  from  the  material,  and  so  the  air  is  lighter,  the  passage  down 
K  and  T  ceases,  and  the  heated  air  goes  out  through  P,  to  Q,  into 
the  outer  air.  In  this  operation,  L,  L,  acts  as  a  receiver  or  separat- 
ing' chamber.  This  theory  that  air,  in  absorbing  moisture,  becomes 
heavier,  and,  by  force  of  gravity,  will  descend,  is  not  sustained  either 
in  actual  observation  or  in  science.  IQmbal,  Prop.  Gas.  p.  89.  Be 
this  as  it  may.  With  regard  to  L,  L,  the  experts  for  complainant  and 
defendant  concur  in  the  opinion  that  they  are  unnecessary,  and  do 
not  perform  the  function  assigned  to  them.  T,  T,  shows  ducts  which 
appear  and  have  the  same  uses  in  Servoss'  patent.  No.  469,067.  We 
are  thus  left  to  the  position  and  arrangement  of  the  ducts,  P,  P. 
The  evidence  shows  that  these  ducts  act  simply  as  chimneys  dis- 
charging the  overheated  air  into  the  outer  atmosphere.  They  thus 
perform  tiie  same  function  as  the  chimney  in  the  roof  of  the  earlier 
patents.    The  location  at  the  side  of  these  outlets  checks  the  flow 
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of  heated  air  and  aqueous  vapor.  But  the  same  result  could  take 
place  with  chimneys  in  the  roof  by  the  use  of  dampers.  From  this 
point  of  Tiew  there  is  no  novelty  in  this  patent.  The  complainant 
relies  largely  upon  the  function  performed  by  these  ducts,  P,  P,  and 
their  outlet,  Q,  Q;  and  it  charges  that  the  defendant  has  infringed 
his  patent,  because  he  has,  under  his  patent  of  1896,  taken  out  as  an 
improvement  of  his  patent  of  1894,  No.  554,134,  and  has  made  open- 
ings in  his  structure,  which  it  is  charged  perform  the  same  function 
as  P,  P,  with  the  outlets,  Q,  Q.  But  the  preponderance  of  the  evi- 
dence shows  that  while  in  the  Emerson  structure  the  air  passes  out 
of  these  openings,  and  none  or  scarcely  any  comes  in,  in  the  diefend- 
ant's  structure  the  outer  atmosphere  continuously  comes  into  the  kiln 
through  his  opening.  Thus,  it  is  demonstrated  that  P,  P.  with  its 
outlet,  performs  the  part  of  chimneys,  while  the  opening  of  the  de- 
fendant admit  the  outer  air,  instead  of  discharging  air  from  the  kiln. 
The  length  of  this  opinion  forbids  any  further  extended  discussion  of 
the  case.  The  specifications  accompanying  the  patent  are  confused, 
abound  in  the  use  of  terms  and  in  theories  which  evidently  were  not 
clearly  understood  by  the  draftsman.  And  in  this  they  are  calcu- 
lated to  mislead  the  public,  both  as  to  the  character  and  the  extent 
of  the  claim.  Merrill  v.  Yeomans,  94  U.  S.  568.  There  is  no  evi- 
dence of  a  convincing  character  of  the  utility  of  the  invention ;  and, 
examining  the  exhibits  in  the  case  offered  by  complainant,  it  does 
not  appear  that^any  kilns  have  been  manufactured  in  accordance 
with  t£e  patent.  One  exhibit  offered  by  defendant  (defendant's 
Exhibit  No.  1),  and  shown  to  be  an  exact  representation  of  the  pat- 
ent of  complainant,  is  dissimilar  in  important  details  from  the  ex- 
hibits of  complainant  itself.    The  bill  is  dismissed. 


WILSON  et  al.  v.  CONSOLIDATED  STOKE-SBRVICE  CO. 

(Olrcnit  Court  of  Appeals,  First  Circuit    Juoe  14,  188&) 

No.  237. 

1.  Patbwts— Prkliminakt  Injdncttons. 

Sometimes  a  preliminary  iDJunction  may  Issue  In  a  suit  on  a  patent  wben 
the  validity  of  the  patent  Is  clear,  though  It  has  not  been  sustained  by  a 
prior  adjudication  or  public  acquiescence. 

2.  Sakb— -Prior  Adjcdicatiohs— Interferrncb  PROCSBDmoa. 

A  decision  in  interference  proceedings  cannot  be  invoked,  as  against 
strangers  to  it,  as  a  ground  for  the  issuance  of  a  preliminary  Injunction. 
8.  Same— Prior  Jcdomeri's  and  Acqcibscencb. 

With  reference  to  a  prior  Judgment  or  general  acquiescence,  there  must 
l>e  the  same  freedom  from  doubt,  Id  behalf  of  a  party  applying  for  a  tem- 
porary Injunction,  as  if  the  question  were  one  of  validity  alone.  And  a 
Judgment  rendered  in  a  cause  which,  by  reason  ot  an  adjustment  among 
the  parties,  became  practically  a  mere  case  before  It  was  Judicially  passed 
npon,  to  not  sufficient  ground  for  gn^anting  such  an  injunction. 
4  Samx— Cash  Carriers. 

An  order  granting  a  preliminary  injunction  against  infringement  of  the 
Osgood  patents,  Nos.  357,851  and  293,192,  for  a  cash  carrier,  or  store- 
service  apparatus,  reversed  on  appeal  because  the  validity  of  the  patent 
is  donbtfnl,  and  because  there  was  no  clear  adjudication  sustaining  the 
patent  after  bona  fide  contest,  and  no  sufficient  proof  of  pnblic  acquiescence. 
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Appeal  from  the  drcait  Cioiirt  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

This  was  a  snit  in  equity  by  the  Consolidated  Store-Service  Com- 
pany against  John  W.  Wilson  and  others  for  allied  infringement 
of  letters  patent  No.  857,861,  issned  Febrnary  15,  1887,  to  Edwin  P. 
Osgood,  and  No.  293,192,  issued  February  5,  1884,  to  Byron  A.  Os- 
good and  Edwin  P.  Osgood,  which  patents  are  for  cash  carriers,  - 
or  store-service  apparatus.  In  the  circuit  court  a  preliminary  in- 
junction was  granted  (83  Fed.  201),  and  the  defendants  have  appealed. 

Charles  E.  Mitchell  and  Elihu  G.  Loomis,  for  appellants. 
Frederick  P.  Pish  and  Guy  Cunningham,  for  appellee. 

Before  PUTNAM,  Circnlt  Judge,  and  BROWN  and  LOWELL,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Jndge.  .  This  is  an  appeal  from  an  order  grant- 
ing an  ad  interim  injunction  in  a  patent  suit.  Apparently,  the 
hearing  on  the  application  for  the  injunction  occurred  only  a  short 
time  before  the  complainant  below  might  have  brought  the  case  to 
an  issue  on  bill,  answer,  and  proofs.  Meanwhile  a  voluminous  rec- 
ord was  made  up  on  the  application,  which  apparently  had  in  view 
a  determination  as  on  the  full  merits  of  the  cause.  These  matters 
were  not  brought  to  the  attention  of  the  court  below,  and  we  would 
not  be  justified  in  commenting  on  this  particular  record  in  these 
respects.  We  refer  to  them  only  because  we  do  not  wish  to  leave 
any  presumption  that  we  impliedly  approve  that  parties  should  pro- 
ceed with  a  voluminous  hearing  on  a  mere  motion  for  an  ad  interim 
injunction  at  a  time  when  a  final  hearing  may  be  accomplished 
almost  as  BX)eedily.  Under  the  circumstances,  there  are  some  grounds 
for  presuming  that  both  parties  intended  to  waive  all  objections  as 
to  the  issues  to  be  determined  on  the  motion.  At  the  hearing  be- 
fore us,  however,  the  appellants  took  the  usual  special  objections 
against  the  issue  of  temporary  injunctions.  Consequently  we  are 
not  justified  in  assuming  that  the  parties  intended  any  waiver. 

Coming  to  the  rules  applicable  under  these  circumstances,  it  can- 
not be  denied  that  a  preliminary  injunction  may  properly  issue  in  a 
patent  suit,  where  the  validity  of  the  patent  is  clear,  although  it 
has  not  been  sustained  by  a  prior  adjudication  or  publio  acquies- 
cence. Of  course,  there  must  in  every  instance  be  an  equitable 
necessity  for  relief  by  injunction;  but  we  are  not  required  to  con- 
sider this  necessity,  because  the  case  at  bar  clearly  falls  within  the 
rule  stated  by  this  court  in  Davis  Electric  Works  v.  Edison  Electric 
light  Co.,  8  C.  C.  A.  615,  621,  60  Fed.  276,  282,  that: 

"Tbe  fundamental  basis  of  jurisdiction  in  equity  in  relation  to  patent  rights 
and  trade-marl(S  is  the  necessity  of  protecting  established  enterprises  from 
the  great  uncertainty  caused  by  infringements,  and  by  the  difficulty  of  meas- 
uring the  direct  and  indirect  losses  if  infringements  continue." 

When  the  effect  of  a  tonporary  injunction  is  mecely  to  maintain 
matters  statu  quo  nntil  a  final  hearing,  one  may  well  be  granted, 
notwithstanding  the  rights  of  the  complainant  are  doubtful,  and 
sometimes  even  when  very  doubtfuL     Bat  in  patent  suits  such  an 
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injunction  doei  not  ordinarily  hare  that  effect.  On  the  Other  hand, 
the  respondent,  while  under  the  injunction,  is  wdinarily  a  constant 
loser,  and  nerer  regains  his  losses  unless  the  complainant  has  given 
a  bond.  Therefore  in  this  class  of  cases  the  courts  usually  hold 
that  unless  the  patent  is  supported  by  public  acquiescence  or  prior 
adjudication,  or  some  other  peculiar  condition,  the  comidainant's 
rights  must  be  free  from  doubt,  to  entitle  him  to  a  preliminary  in- 
junction. It  is  su£Qcient  for  this  to  refer  to  Bob.  Pat.  §  1173  et  seq., 
and  North  v.  Kershaw  (1857)  4  Blatchf.  70,  Fed.  Oas.  No.  10,311,  and 
to  the  expressions  of  the  circuit  court  of  appeals  for  the  Seventh  cir- 
cuit, in  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  6  C.  0.  A.  100, 
56  Fed.  718,  719,  reaflBrmed  by  the  same  court  in  Williams  v.  Manu- 
facturing Co.,  23  C.  C.  A.  171,  77  Fed.  285,  286. 

The  case  at  bar  is  not  an  exceptional  one  in  other  particulars,  so 
that  the  questions  are  as  follows:  Is  the  validity  of  the  patent 
clear?  or  has  there  been  a  prior  adjudication?  or  has  there  been 
sufficient  acquiescence? 

The  validity  of  the  claim  in  issue  in  each  of  the  two  patents  in 
suit  is  far  from  clear.  It  is  sufficient  to  say  that  we  are  all  of  the 
opinion  that  the  validity  of  each<  claim  is  very  doubtful,  although 
we  do  not  deem  it  necessary  at  this  stage  of  the  proceedings  to 
elaborate  the  matter.  Indeed,  we  regard  it  prudent  not  to  do  so, 
in  view  of  the  fact  that  the  case  may  again  come  before  as  on  final 
hearing. 

The  complainant  below  relies  on  the  result  of  certain  interference 
proceedings  in  the  patent  office  as  constituting  a  prior  adjudica- 
tion; but  the  defendants  below  were  not  parties  to  that  xuroceed- 
ing,  and  the  authorities  cited  by  the  complainant  are  limited  to 
priyiesl  The  issues  on  an  interference  proceeding  are  narrow,  when 
compared  with  the  broad  question  of  the  validity  of  a  patent,  and 
the  method  of  procedure  in  the  patent  office  is  so  unlike  that  of 
judicial  tribunals  that  a  use  made  of  the  latter  furnishes  no  prece- 
dent for  a  use  to  be  made  of  the  former.  Walk.  Pat.  (3d  Ed.)  §  674, 
states  that  an  interference  proceeding  cannot  be  invoked  against 
strangers  on  the  question  of  a  preliminary  injunction;  and  Judge 
Lacombe,  who  carefully  reviewed  the  decisions  in  regard  to  this 
matter,  in  Dickerson  v.  Machine  Co.,  35  Fed.  143,  147,  came  to  the 
just  conclusion  that  the  only  adjudication  which  can  support  such 
an  injunction,  is  a  judicial  one.  This  leaves  to  be  considered,  on 
this  point,  the  prior  suit  of  Store-Service  Co.  v.  Whipple,  75  Fed.  27, 
in  which  an  interlocutory  decree  was  rendered  sustaining  the  claims 
now  in  suit.  The  rule  as  to  prior  litigation  was  stated  by  the  cir- 
cuit court  of  appeals,  in  the  Seventh  circuit,  in  Electric  Mfg.  Co 
V.  Edison  Electric  Light  Co.,  10  C.  C.  A.  106,  61  Fed.  834,  836,  and, 
as  there  stated,  was  approved  by  this  court  in  Bresnahan  v.  Leveler 
Co.,  19  O.  C.  A.  237,  72  Fed.  920,  921.  It  requires  "a  bona  fide  and 
strenuous  contest,"  resulting  in  favor  of  the  validity  of  the  patent. 
With  reference  to  a  prior  judgment  or  general  acquiescence,  it  is 
clear,  on  principle,  that  there  must  be  the  same  freedom  from  doubt, 
in  behalf  of  a  party  applying  for  a  temporary  injunction,  as  if  the 
question  was  one  of  validity  alone.     A  court  would  be  no  more  jua- 
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tified  in  granting  sach  an  injunction  on  a  doobtfol  case  of  a  prior 
judgment  than  it  would  on  a  doubtful  case  of  validity.  Neitber 
can  a  doubtful  case  of  a  prior  judgment  be  assisted  by  a  doubtful 
case  of  acquiescence,  and  vice  versa.  It  is  plain,  on  principle,  that 
the  complainant's  right  must  be  clear,  either  as  to  the  validity  of 
the  patent,  or  on  the  question  of  a  prior  judgment,  or  on  the  ques- 
tion of  acquiescence,  although,  of  course,  judgments  rendered  by 
consent  may  be  admissible  on  the  proposition  of  acquiescence,  even, 
when  not  so  on  that  which  we  are  now  considering.  The  position 
with  reference  to  the  decree  against  Whipple  Is  as  follows:  Whipple 
was  the  agent  of  a  corporation  known  as  the  Fuller  Company,  and 
was  sued  by  the  complainant  below  because,  as  agent  of  the  Fuller 
Company,  he  had  leased  or  constructed  cash-carrier  systems,  to  or 
for  various  users,  alleged  to  infringe  the  patents  in  suit.  The  suit 
against  him  was  b^un  on  June  20,  1894,  and  the  defense  was  as- 
sumed by  the  Fuller  Company.  At  that  time  the  complainant  be- 
low had  made  an  adjustment  with  a  corporation,  known  as  the  Lam- 
son  Company,  of  certain  controversies  in  regard  to  the  patents  in 
issue  here.  This  adjustment  was  of  such  a  character  tha^  although 
its  terms  are  somewhat  confusing,  yet  its  effect  gave  that  corpora- 
tion all  the  same  practical  advantages  with  reference  to  all  parties 
with  whom  it  had  dealt,  or  might  afterwards  deal,  as  though  it  had 
become  a  co-owner  of  the  patents.  Afterwards,  on  August  15,  1895, 
the  Lamson  Company,  having  then  this  broad  contract  with  the 
complainant  below,  purchased  from  the  Fuller  Company  its  business, 
and  stipulated  with  it  that  the  Lamson  Company  would  obtain  from 
the  complainant  below  licenses  under  the  patents  in  suit,  and  waiv- 
ers of  all  claims  for  damages,  covering  all  the  customers  of  the  Fuller 
Company,  not  exceeding  2,000  stations,  and  that,  so  far  as  it  did 
not  accomplish  this,  it  would  assume  the  defense  of  the  suits  of  the 
complainant  below  against  the  Fuller  Company,  its  agents  and  cus- 
tomers. Thereupon  the  counsel  who  had  been  employed  by  the  Fuller 
Company  in  the  Whipple  suit  was  superseded  in  that  suit  by  the 
counsel  of  the  Lamson  Company.  Whipple  was  not  a  customer, 
but  an  agent;  and  it  is  possible  that  a  full  investigation  of  all  the 
facts,  and  a  careful  construction  of  the  two  contracts  referred  to 
(that  is,  the  contract  between  the  complainant  below  and  the  Lam- 
son Company  and  that  between  the  Lamson  Company  and  the  Fuller 
Company),  might  leave  some  remnant  for  a  proceeding  against  him 
by  the  injunction  which  the  interlocutory  decree  directed  to  issue 
against  him.  But  the  Lamson  Company  had  no  interest  in  prevent- 
ing the  issue  of  an  injunction  against  Whipple,  as,  under  its  con- 
tract with  the  complainant  below,  it  could  at  once  license  Whipple 
as  its  own  customer,  and  thus  practically  annul  the  injunction.  It 
is  true,  the  interlocutory  decree  which  was  entered  in  the  suit  against 
WTiipple  may  be  assumed  to  have  provided  for  an  assessment  of 
damages  and  profits;  but  there  is  no  evidence  that  this  was  ever 
done,  or  that,  under  the  contracts  between  the  parties  which  we 
have  referred  to,  it  could  have  resulted  in  anything  substantial. 
On  the  other  hand,  as,  under  its  adjustment  with  the  complainant 
below,  the  Lamson  Company  was  practically  enjoying  the  advan- 
88  F.— 10 
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tages  of  a  co-ownership  of  the  patents  in  snit,  it  was  apparently  for 
its  interest  to  have  the  patents  sustained,  even  if ,  as  a  consequence 
thereof,  it  might  be  compelled  to  pay  some  damages  pursaant  to 
its  contract  with  the  Fuller  Company.  On  the  whole,  the  best  con- 
clusion which  can  be  formed,  on  the  record  as  presented  to  as,  is  that 
the  suit  against  Whipple,  before  it  was  finally  passed  on  judicially, 
became  a  moot  case.  Apparently,  the  question  of  patentability, 
.which,  rather  than  that  of  mere  anticipation,  is  the  important  one, 
was  not  presented  in  that  suit;  and  it  is  plain  that  under  the  role 
which  we  have  cited,  as  to  the  requisites  of  a  prior  adjudication  as 
the  basis  of  a  temporary  injunction,  the  decree  therein  is  not  enfU- 
cient  on  the  questions  now  on  appeal.  The  complainant  maintains 
that  it  prosecuted  the  case  against  Whipple  vigorously,  and  that 
it  ought  not  to  be  made  to  suffer  for  any  matter  which  was  omitted 
by  the  Lamson  Company  in  defending  it.  This  is  not  at  all  rele- 
vant, because  the  question  is  not  whether  it  can  be  made  to  suffer 
in  consequence  of  that  suit,  but  what  it  shall  gain  by  virtue  of  it. 

General  acquiescence  in  the  patents  in  suit  is  set  up  in  the  bill, 
but  it  has  not  been  pressed  on  us.  The  law  as  to  this  is  succinctly 
stated  in  Sargent  v.  Seagrave,  2  Curt  653,  558,  Fed.  Cas.  No.  12,366. 
While  acquiescence,  even  of  a  qualified  or  doubtful  nature,  may 
give  aid  to  a  patent  on  a  final  hearing,  yet,  as  already  said,  when 
relied  on  to  su|^rt  a  temporary  injunction  it  must  be  clear  in  its 
character  and  extent.  There  is  nothing  in  this  record  answering 
this  requirement.  The  bill  gives  the  result  of  the  litigation  with 
the  Lamson  Company,  as  shown  by  the  adjustment  to  which  we 
have  already  referred;  and,  if  that  corporation  had  been  the  only 
infringer,  the  claim  of  acquiescence  would  be  established.  But  the 
bill  states  that  there  were  many  other  infringers,  against  some  of 
whom  suits  are  still  pending.  Also,  the  record  leads  to  the  infer- 
ence that  the  patents  have  been  in  constant  litigation,  although  it  is 
alleged  that,  so  far  as  the  litigation  has  been  determined,  it  has 
resulted  in  favor  of  the  patents.  This  undoubtedly  refers  to  va- 
rious adjustments  of  suits,  because  no  decision  of  any  court  is  pro- 
duced, except  that  in  the  Whipple  Case. 

The  result  is  that  whether  we  look  at  the  question  of  validity, 
or  at  that  of  a  prior  adjudication,  or  at  that  of  alleged  public  ac- 
quiescence, the  XK>sition  is  too  doubtful  to  justify  a  temporary  injunc- 
tion in  a  patent  suit.  The  order  appealed  from  is  revezsed,  and 
the  costs  of  appeal  are  awarded  to  the  appellants. 


THE  L.  B.  X. 

(District  Oonrt,  W.  D.  Missouri.    March  1,  1898.) 

L  FsDBBAL  Courts— TsRRiTOBiAi.  JaRisDicTiOK— Admiraltt  Sum. 

An  admiralty  suit  In  personam  Is  a  "suit,"  in  the  meaning  of  the  act  of 
February  28,  1887,  S  4,  providing  that  "all  suits"  to  be  brought  In  the  fed- 
eral courts  in  Missouri,  not  of  a  local  nature,  shall  be  brought  In  the  di- 
vision having  jurisdiction  over  the  county  where  the  defendants  reside; 


Digitized  by 


Google 


TBB  L.  B.  Z.  291 

&  Adxibaltt  PBOOKBDiirew— Sxrm  m  Pbrsonak  and  iir  Re». 

When  the  cause  as  Instituted  la  one  in  rem,  and  the  process  Issued  directs 
the  seizure  of  the  res  only,  the  fact  that  the  marshal  treats  the  cause  as 
a  personal  action,  and  serye^  the  owner  with  process  in  the  nsQal  form, 
does  not  make  the  salt  one  in  peraonam. 

S.  Samb. 

The  act  of  February  28,  1887,  dividing  the  Western  district  of  Missouri 
into  four  divisions,  and  establishing  district  and  circuit  courts  in  each 
dirision,  creates  a  distinct  district,  and  distinct  courts,  having  all  the  es- 
sential features  of  a  district  and  a  district  court  as  originally  created: 
and  such  courts  are  limited  in  their  jurisdiction  over  proceedings  in  rem 
In  admiralty  to  cases  in  which  the  res-  is  situated  within  their  territorial 
limits. 

This  was  a  libel  in  admiralty  by  the  Weber  Gas  &  Qasoline  Engine 
Company  against  the  steamboat  L.  B.  X.  The  caose  was  heard  on 
motion  by  the  claimant  to  dismiss  the  libel  for' want  of  jurisdiction. 

Wash.  Adams  and  Chas.  B.  Adams,  for  libelant 
3.  D.  Chamberlin,  for  claimant 

ADAMS,  District  Judge.  This  is  a  proceeding  in  admiralty  insti- 
tuted in  this  court  by  libelant  against  the  steamboat  L.  B.  X.  The 
prayer  of  the  libel  is  for  the  arrest  of  the  vessel,  and  a  monition  to 
any  and  all  persons  claiming  any  interest  in  her,  to  the  end  that 
libelant  may  be  awarded  the  amount  alleged  to  be  due  it  for  work 
done  and  material  furnished  in  her  repair.  Upon  filing  of  the 
libel  a  warrant  of  arrest  was  duly  issued,  commanding  the  marshal 
of  this  district  to  arrest  the  vessel,  and  canse  public  notice  of  such 
arrest  to  be  given  by  publication  in  the  Kansas  City  Mail,  admonish- 
ing and  summoning  all  claimants  to  the  vessel  to  appear  in  this  court 
on  the  4th  Monday  (the  25th  day)  of  April,  and  interpose  their  claims, 
if  any  they  had.  The  marshal,  acting  under  this  warrant,  made  a 
seizure  of  the  vessel  at  her  home  port,  at  Je£ferson  City,  Mo.;  the 
same  being  in  the  Central  division  of  this  district.  It  appears  from  the 
return  of  the  marshal  that  he  also  delivered  a  copy  of  fbe  warrant  of 
arrest  and  of  the  libel  to  Henry  Strutman,  who  is  alleged  in  the  libel 
and  in  the  warrant  to  be  the  owner  and  master  of  the  vessel.  Strut- 
man,  as  such  owner,  now  comes  and  files  a  motion  in  this  court  to 
dismiss  the  libel  for  the  following  alleged  reasons:  (1)  Because  at 
the  time  of  its  filing  and  service  upon  him  he  resided  at  Jefferson  City, 
in  the  county  of  Cole,  in  the  Central  division  of  this  district;  and  (2) 
because  the  vessel  at  the  time  of  its  arrest  was  at  its  home  port,  Jef- 
ferson City,  and  not  in  any  county  over  which  this  court,  in  tiie  West- 
em  division  of  the  district,  has  jurisdiction.  Counsel  have  argued 
this  motion  as  if  the  suit  were  a  proceeding  in  personam.  While  I 
do  not  think  they  are  correct,  yet,  with  a  view  of  answering  their 
argument,  and  at  the  same  time  disclosing  historically  the  legislation 
which  bears  on  the  subject  for  its  appropriate  use  in  disposing  of  the 
.motion,  I  have  concluded  to  first  treat  this  suit  as  a  proce^ing  in 
personam. 

The  question  raised  by  the  present  motion  is  whether  the  division 
of  the  Western  district  of  Missouri  into  four  subdivisions  by  the  act 
of  congress  approved  February  28,  1887  (24  Stat.  424),  has  any  effect 
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on  the  jurisdiction  in  admiralty  and  maritime  canses  as  it  existed 
before  sucli  sabdivision  was  made.  Section  9  of  tlie  judiciary  act  of 
September  24,  1789  (1  Stat.  73),  provides  "that  the  district  courts 
shall  have  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  seizures,"  etc.,  within  their  respec- 
tive districts,  as  well  as  upon  the  high  seas.  By  the  act  of  March  16, 
1822  (3  Stat.  653),  the  state  of  Missouri  was  made  a  judicial  district, 
to  be  known  as  the  "Missouri  District,"  and  a  district  court  was  estab- 
lished therein.  By  the  act  of  March  3,  1857  (11  Stat.  197),  the  Mis- 
souri district  was  divided  into  two  judicial  districts,  to  be  known  re- 
spectively as  the  "Eastern  and  Western  Districts";  an  additional  court 
was  created,  and  the  jurisdiction  over  the  state  divided  between  the 
two  courts.  By  the  act  of  January  21, 1879  (20  Stat.  263),  the  Western 
district  was  divided  into  two  divisions,  to  be  known  as  the  "Eastern 
and  Western  Divisions  of  the  Western  District  of  Missouri,"  and  juris- 
diction over  the  former  Western  district  was  divided  between  two 
courts, — one  for  each  division,  as  specified  by  the  act.  Section  3  of 
the  act  provides,  in  substance,  that  all  civil  suits  thereafter  to  be 
brought  in  either  of  said  courts  shall  be  brought  in  the  court  having 
jurisdiction  over  the  division  in  which  the  defendant  resides.  By  the 
act  of  February  28,  1887,  supra,  the  Western  district  of  Missouri  la  di- 
vided into  four  divisions,  to  be  known  respectively  as  the  "St.  Joseph, 
the  Western,  the  Central,  and  the  Southern  Divisions."  Section  2 
specifies  the  different  counties  which  shall  constitute  these  several  di- 
visions. Section  3  in  direct  terms  establishes  a  district  and  circuit 
court  in  each  of  the  several  divisions  (except  the  Southern  division,  in 
which  the  district  was  by  that  act  alone  created),  and  provides  for  the 
holding  of  two  separate  terms  of  the  district  court  in  each  and  every 
year  in  each  of  said  divisions,  and  requires  the  judge  of  the  Western 
district  of  Missouri  to  hold  these  several  courts.  Section  4  provides 
as  follows: 

"That  hereafter  all  Bults  to  be  brought  In  the  courts  of  the  United  State* 
In  Missouri,  not  of  a  local  nature,  shall  be  brought  In  the  division  having  ju- 
risdiction over  the  county  where  the  defendants,  or  either  of  them,  reside, 
but  if  there  be  more  than  one  defendant,  and  a  part  of  them  reside  in  differ- 
ent divisions  or  districts  of  said  state,  the  plaintiff  may  sue  In  either  division, 
or  either  district  where  one  of  such  defendants  resides,  and  send  duplicate 
writs  to  the  other  dlvlblon  or  district  directed  to  the  marshal  of  said  district" 

Section  5,  among  other  things,  provides: 

"That  process  Issuing  out  of  the  courts  of  either  division  of  said  district 
■ball  be  directed  to  the  marshal  of  the  district  in  which  the  division  is  located, 
and  may  be  executed  by  him  or  his  deputies  upon  the  party  or  parties  against 
whom  Issued  wherever  found  within  his  district" 

Comparing  the  language  of  the  act  of  March  16, 1822,  sapra,  creat- 
ing the  Missouri  district,  and  the  court  therefor,  with  the  act  of  Feb- 
ruary 28,  1887,  supra,  dividing  the  Western  district  into  four  divi- 
sions, and  establishing  district  courts  for  each  division,  and  defining 
their  respective  territorial  jurisdictions,  it  appears  that  greater  par- 
ticularity is  employed  in  the  latter  act  than  in  the  former.  Lan- 
guage is  there  employed  clearly  creating  separate  jurisdictions,  and  a 
court  for  each  such  jurisdiction,  and  in  terms  coiLBning  the  jurisdic- 
tion of  each  court,  so  far  as  personal  actions  are  concerned,  to  causes 
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in  which  the  defendant  resides  within  the  division  where  the  action 
is  brought  In  other  words,  each  of  these  divisions,  and  the  coarts 
created  therein,  have  all  the  essential  features  of  a  district  and  a 
district  court  as  originally  created.  Taking  counsel  at  their  word, 
and  treating  this  suit  as  a  proceeding  in  personam  against  the  mas- 
ter or  owner  of  the  vessel,  as  if  libelant  were  proceetoig  by  simple 
monition,  under  rule  2  of  the  admiralty  rules,  there  would,  in  my 
opinion,  be  no  jurisdiction  over  such  owner  or  master.  He  did  not 
reside  within  tie  Western  division  of  the  Western  district  of  Mis- 
souri, over  which  this  court  has  jurisdiction.  This  cause  certainly 
comes  within  the  comprehensive  and  general  term  "suit,"  and  accord- 
ing to  the  requirement  of  section  4  of  the  act  of  February  28,  1887, 
"all  suits"  must  be  brought  in  the  division  having  jurisdiction  over 
the  county  where  the  defendants,  or  either  of  them,  reside.  Differ- 
ent provisions,  however,  are  made  in  the  event  the  owner  may  have 
property  or  credits  within  a  given  district,  and  resides  elsewhere. 
In  such  case  the  libelant,  under  rule  2  of  the  admiralty  rules,  might 
have  secured  an  order  for  the  attachment  of  the  property,  or  for  the 
garnishment  of  debtors  to  the  owner.  In  re  Louisville  Underwriters, 
134  U.  S.  488,  10  Sup.  Ct.  587;  Gushing  v.  Laird,  107  U.  S.  69,  2 
Sup.  Ct  196;  Ex  parte  Devoe  Mfg.  Co.,  108  U.  &  401,  2  Sup.  Ct 
894.  This  process  for  the  attachment  of  property  and  garnishment 
of  credits  seems  to  be  treated  by  the  authorities  as  in  lien  of  personal 
service  in  cases  where  the  owner  or  master  cannot  be  served  with  pro- 
cess, but  may  have  property  or  credits  within  the  jurisdiction  of  the 
court  Manro  v.  Almeida,  10  Wheat.  474.  The  remedies  above  re- 
ferred to  are  applicable  to  cases  in  personam  only.  Whatever  may 
have  been  the  distinction  drawn  in  some  of  the  cases  referred  to  by 
proctors  of  libelant,  founded  upon  the  rule  that  a  proceeding  in  ad- 
miralty is  not  a  "civil  cause,"  within  the  meaning  of  section  9  of  the 
jadiciary  act  of  1789,  it  is  believed  that  such  distinction  cannot  now 
be  made  in  a  proceei^g  brought  since  the  passage  of  the  act  of  Feb- 
ruary 28, 1887,  supra,  which  provides,  as  already  seen,  in  terms,  that 
"all  suits"  (not  civil  causes  only,  bnt  all  causes  of  action  whatsoever) 
which  parties  may  desire  to  institute  in  any  of  the  courts  of  the 
United  States  (including,  of  course,  the  district  court  in  any  branches 
of  its  jurisdiction)  shall  be  brought  in  the  division  having  jurisdiction 
over  the  county  where  the  defendants,  or  one  of  them,  reside.  If, 
therefore,  this  were  a  proceeding  in  personam,  as  argued  by  counsel, 
against  the  owner  or  master  of  the  vessel,  it  could  not  have  properly 
been  instituted  in  this  court,  bnt  should  have  been  instituted  in  the 
district  court  for  the  Central  division  of  this  district,  which  has  sole 
jurisdiction  over  Cole  county,  in  which  the  owner  and  master  resides. 
I  do  not  understand  that  the  foregoing  conclusion  is  at  variance 
with  the  doctrine  of  the  case  In  re  Louisville  Underwriters,  supra, 
relied  upon  by  proctors  of  libelant  That  case  simply  decides  that 
when  a  foreign  insurance  company  has,  in  compliance  with  the  law  of 
Louisiana,  appointed  an  agent  at  New  Orleans,  on  whom  legal  process 
might  be  served,  and  when  a  monition  issuing  out  of  the  district  court 
for  the  Eastern  district  of  Louisiana  in  a  suit  in  personam,  in  ad- 
miralty, was  there  served  upon  such  agent,  it  was  effective  to  bring 
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into  that  jurisdiction,  in  a  personal  action,  the  insurance  company, 
incorporated  in  Kentucky.  It  is  also  authority  for  the  proposition 
that  a  suitor  in  admiralty  is  not  compelled  to  resort  to  the  home  of 
the  defendant  when  its  goods  or  credits  can  be  attached  in  other  ja- 
risdictions.  The  case  of  The  Willamette,  18  C.  C.  A.  366,  70  Pfed. 
874,  is  authority  only  for  the  proposition  that  when  a  suit  in  td- 
miralty  was  commenced  in'  the  Western  division  of  the  state  of 
Washington,  and  the  owner  of  the  ship  lived  in  the  Northern  division, 
and  the  ship  was  seized  in  the  Northern  division,  the  owner,  as  claim- 
ant, may  waive  the  objection  to  the  jurisdiction,  if  any  there  was. 
In  considering  the  applicability  of  that  case,  it  should  be  observed 
that  the  act  of  congress  creating  the  judicial  district  of  Washin$!;toD 
divides  it  into  four  divisions,  "for  the  purpose  of  holding  terms  of  the 
district  court."  26  Stat.  45.  If,  therefore,  the  case  was  otherwise 
applicable  to  the  question  now  under  consideration  its  facts  might 
distinguish  it  from  this  case. 

So  it  appears  that  the  cases  relied  upon  by  the  proctors  for  libelant 
do  not  affect  the  conclusion  already  reached  in  this  case.    If,  there- 
fore, this  suit  could  be  construed  as  a  suit  in  personam,  inasmuch  as 
the  jurisdiction  of  this  court  is  assailed  at  the  outset,  and  no  waiver 
thereof  made,  the  motion  to  dismiss  for  want  of  jurisdiction  would 
necessarily  be  sustained. .  But  in  my  opinion  this  is  not  a  suit  in 
personam.    It  is  true,  the  marshal  makes  return  on  the  warrant  of 
arrest  that  he  executed  it  by  delivering  a  copy  of  the  writ  and  the 
libel  to  Henry  Strntman,  the  owner  and  master  of  the  vessel.    This 
action  of  the  marshal  in  treating  Strutman  as  a  defendant  personally 
interested  in  the  case  cannot  change  the  character  of  the  suit  Itself. 
The  duty  of  the  marshal,  under  rule  2  of  the  admiralty  rules,  was  to 
arrest  the  vessel,  her  engines,  machinery,  etc.,  and  take  the  same  into 
his  custody  for  safe-keeping,  and  to  cause  public  notice  thereof,  and 
of  the  time  assigned  for  the  return  of  process  and  the  hearing  of 
the  suit,  to  be  given  by  publication  in  a  newspaper  as  required  by  the 
warrant  of  arrest.    The  fact,  therefore,  that  the  marshal  treated  tim 
as  a  personal  action,  and  served  the  owner  with  process  in  the  usoal 
form  of  such  actions,  is  insignificant.    The  cause,  as  instituted,  was 
one  in  rem.    The  process  issued  pursuant  to  the  prayer  of  the  libel 
was  to  seize  the  res  only.    It  already  appears  that  the  home  port 
of  the  vessel  was  at  Jefferson  City,  within  the  territorial  jurisdiction 
of  the  district  court  for  the  Central  division  of  the  Western  district, 
and  that  the  vessel  was  not  at  the  time  of  the  institution  of  the  mit. 
or  at  the  time  of  the  issuance  of  the  process,  within  the  territorial 
jurisdiction  of  this  court.    The  marshal,  it  appears,  seized  the  boat 
at  Jefferson  City,  and  now  has  her  in  his  custody  at  that  place.  Tbe 
question  now  remaining  for  solution  is  whether,  under  the  facts  so 
disclosed,  this  court  has  jurisdiction  of  this  cause,  as  a  suit  in  rem. 
and  may  proceed  therewith  to  a  final  determination.    On  this  qnes- 
tion,  also,  there  is  no  waiver  of  the  jurisdiction  by  any  persons,  claim- 
ants to  the  vessel,  or  otherwise.    On  the  contrwy,  the  owner  of  Ae 
vessel  now  appears,  under  this  view  of  the  case,  as  a  claimant  chal- 
lenging the  jurisdiction  of  the  court  over  this  vessel.    The  chronolog- 
ical consideration  already  had  of  the  legislation  creating  the  courts 
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— First,  of  the  Weetern  district  of  Missouri;  second,  of  the  Eastern 
and  Western  diTisions  of  the*  Western  district  of  Missouri;  and, 
third,  of  the  St.  Joseph,  Western,  Central,  and  Southern  divisions 
of  the  Western  district  of  Missouri,  and  defining  their  territorial 
jurisdictions — ^is  convincing  to  my  mind  that  the  several  divisions, 
and  certainly  those  created  by  the  act  of  February  28,  1887,  supra, 
were  intended  by  congress  to  be  jurisdictional  subdivisions,  and  that 
the  courts  established  in  them  are  limited  in  their  jurisdiction  over 
real  actions  and  proceedings  in  rem  to  cases  where  the  real  estate 
or  the  res  proceeded  against  is  situated  within  its  territorial  limits. 
As  already  seen,  the  act  of  February  28,  1887,  not  only  divides  the 
Western  district  into  four  divisions,  but  establishes  a  district  and 
circuit  court  in  each  of  the  several  divisions,  and  particularly  confers 
jurisdiction  upon  such  courts,  and  limits  the  same  to  the  counties 
composing  the  division.  The  language  of  the  act  of  March  16,  1822, 
supra,  creating  a  judicial  district  out  of  the  state  of  Missouri,  and 
establishing  a  district  court  therein,  is  not  so  clearly  expressive  of  the 
legislative  intent  to  confine  its  jurisdiction  to  the  limits  of  the  state 
as  is  the  more  specific  language  of  the  act  of  February  28,  1887,  to 
confine  the  Jurisdiction  of  the  district  court  for  the  Western  division 
of  the  Western  district  of  Missouri  to  the  confines  of  the  several 
counties  composing  that  division.  It  is  manifest  that  congress  never 
intended  these  subdivisions  of  a  district  as  mere  convenient  ar- 
rangements for  holding  the  courts  of  the  district.  This  appears 
from  the  specific  and  accurate  language  employed,  which  is  entirely 
inconsistent  with  such  intent,  and  also  from  the  language  employed 
in  other  acts  creating  courts  for  mere  convenience.  See  specially 
the  act  of  February  24,  1879  (20  Stat.  418),  as  construed  in  Logan  v. 
U.  S.,  144  U.  S.  263-297,  12  Sup.  Ct.  617.  It  is  true,  the  act  of  Feb- 
ruary 28,  ,1887,  supra,  makes  no  specific  provision  for  jurisdiction  over 
real  actions,  or  proceedings  strictly  in  rem;  but  considering  the 
familiar  satutory  rule  respecting  real  actions  in  state  courts,  re- 
quiring them  to  be  brought  in  the  court  of  the  county  where  the  land 
is  situated;  considering  also  the  strict  limitations  imposed  by  the 
act  in  question,  as  already  observed,  with  respect  to  personal  actions, 
and  considering  especially  the  manifest  purpose  of  congress  to  create 
separate  territorial  jurisdictions  for  each  court  in  the  several  divisions 
of  this  district, — I  cannot  doubt  that  congress  intended  that  all  pro- 
ceedings in  rem,  involving  a  seizure  of  the  res,  as  well  as  all  real  ac- 
tions of  every  kind,  should  be  brought  in  the  court  of  that  division 
having  jurisdiction  over  the  territory  where  the  real  estate  or  res 
might  be.  Sule  23  of  the  admiralty  rules  requires  that,  if  the  libel 
be  in  rem,  the  libel  shall  state  that  the  property  or  res  is  within  the 
district  These  rules  were  revised  and  corrected  by  tiie  supreme 
court  of  the  United  States,  under  an  act  of  congress  conferring  the 
power,  at  its  December  term,  1870.  At  that  time  divisions  of  districts, 
as  they  now  exist  in  some  of  our  states,  were  unknown;  and  in  the 
light  of  legislation  already  referred  to  creating  these  divisions,  with 
separate  courts,  and  jurisdiction  limited  to  certain  prescribed  territo- 
ry, it  is  my  opinion  that  the  divisions  thus  made  constitute  districts, 
within  the  true  meaning  of  this  rule,  and  require  all  suits  in  admiralty, 
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in  rem,  to  be  brought  in  the  division  of  the  district  in  which  the  res 
is  located.  The  procedure  in  admiralty  has  been,  from  very  ancient 
times,  determined  by  considerations  of  the  demands  of  trade,  and 
the  necessities  of  those  interested  in  promoting  it;  and  courts  hare 
been  vested,  with  jurisdiction  so  as  to  promote  sftfety  and  convenience 
of  commerce,  and  a  speedy  decision  of  controversies  when  delay  might 
often  be  rain.  Practice  and  procedure  have  been  adopted  in  har- 
mony with  this  general  policy,  and  therefore  the  supreme  court  says, 
in  Re  Louisville  Underwriters,  supra: 

"To  compel  suitors  In  admiralty,  when  the  ship  is  abroad,  and  cannot  be 
reached  by  a  libel  in  rem,  to  resort  to  the  home  of  the  defendant,  and  to  pre- 
vent them  from  suing  him  In  any  district  in  which  he  might  be  served  with  a 
summons,  or  bis  goods  or  credits  attached,  would  not  only  often  put  them 
to  great  delay,  inconvenience,  and  expense,  but  would  in  many  cases  amount 
to  a  denial  of  justice." 

This  general  policy  is  not  violated  by  the  conclusion  reached  in 
this  case.  No  practical  diflBculty  can  be  experienced  in  cases  like  tliis, 
arising  in  a  locality  where  courts  are  bo  numerous  and  accessible, 
in  resorting  to  the  court  with  jurisdiction  over  the  territory  of  the 
home  port  of  the  vessel,  or  where  she  can  be  found.  I  am  aware 
that  section  5  of  the  act  of  February  28,  1887,  supra,  provides  that 
process  may  be  executed  by  the  marshal  upon  the  party  or  parties 
against  whom  issued,  wherever  found  vrithin  the  district  itself.  This, 
however,  cannot  be  held  to  enlarge  the  jurisdiction  of  the  court  as 
specifically  conferred.  It  means  only  that  process,  like  writs  of  execu- 
tion, contemplated  by  sections  985,  986,  Rev.  St,  and  writs  of  sub- 
poena, as  provided  by  section  876,  which  may  lawfully  reach  beyond 
the  territorial  jurisdiction  of  the  court  issuing  it,  shall  be  executed 
by  the  marshal.  Treating  this  suit,  therefore,  as  a  proceeding  in 
rem,  I  am  constrained  to  hold  that  this  court  has  acquired  no  juris- 
diction, and  the  motion  to  dismiss  must  be  sustained. 


THE  HIGHLAND  LIGHT. 

THE  OCCIDENTAL. 

TOWNSLEY  V.  BARNESON  et  al. 

(District  Court,  D.  Washington,  N.  D.    June  25,  189a) 

ASUIBALTT  PLBADnrO — CROSS  LiBBLS. 

Admiralty  Rule  53  Is  to  be  given  a  construction  sufficiently  broad  to 
allow  all  matters  in  dispute  between  the  parties,  which  must  necessarily 
be  considered  In  the  determination  of  the  original  case,  to  be  fully  con- 
sidered for  all  purposes,  so  that  the  rights  of  both  parties  may  be  fully 
protected  and  finally  adjudicated  in  one  suit. 
Same. 

To  a  libel  in  rem  to  recover  money  earned  by  libelants  as  stevedores  in 
loading  certain  vessels,  a  cross  libel  may  be  filed,  under  Admiralty  Bule 
53,  to  recover  damages  for  breach  of  a  promise  by  plaintiffs  to  render 
certain  towage  services  to  the  vessels  In  question,  where  the  agreement  for 
loading  the  vessels  and  for  furnishing  the  towage  were  both  embodied  In 
the  same  instrument,  and  the  mutual  promises  of  the  parties  constituted 
the  consideration  of  the  contract. 
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This  was  a  libel  by  John  Barneaon  and  lUcbard  Ghilcott,  co-partnerg 
doing  business  under  the  firm  name  and  style  of  Barneson  &  Chilcott, 
against  the  bark  Highland  Light  and  the  ship  Occidental,  to  recover 
for  serriccB  rendered  as  stevedores  in  loading  these  vessels.  The 
claimant,  T.  F.  Townsley,  having  filed  a  cross  libel  against  the  libel- 
ants, claiming  damages  for  breach  of  an  agreement  to  famish  tug 
boats  for  towing  the  said  vessels,  has  now  moved  for  an  order  re- 
quiring libelants  to  give  security  for  the  payment  of  any  judgment 
which  may  be  recovered  against  them  on  the  cross  libel. 

Harold  Preston,  for  cross  libelant. 
Wm.  H.  Gorham,  for  respondents. 

HANFORD,  District  Judge.  This  cause  has  been  heard  upon  an 
application  by  the  cross  libelant  for  an  order  requiring  the  firm  of 
Barneson  &  Chilcott,  who  are  original  libelants  in  several  suits  in 
rem  against  the  bark  Highland  Light  and  the  ship  Occidental,  to  give 
security  for  the  jMiyment  of  any  judgment  which  may  be  recovered  by 
the  cross  libelant,  as  provided  by  the  fifty-third  admiralty  rule,  pre- 
scribed by  the  supreme  court,  and  also  upon  exceptions  to  the  cross 
Ubel.  Barneson  &  Chilcott  are  suing  to  collect  the  amounts  which 
they  have  earned  by  their  services  as  stevedores  in  loading  the  ves- 
sels named,  pursuant  to  a  written  contract  made  and  entered  into  by 
and  between  said  firm  and  the  cross  libelant,  who  is  the  charterer  and 
manager  of  said  vessels.  The  cross  libelant  claims  damages  for  a 
breach,  on  the  part  of  the  original  libelants,  of  a  provision  in  the  same 
written  contract  by  which  the  libelants  promised  and  agreed  to  fur- 
nish tug  boats  for  towing  the  Highland  Light  and  the  Occidental 
into  and  out  of  certain  ports  of  Puget  Sound,  when  required,  during 
the  time  of  the  life  of  said  contract.  The  application  for  security 
is  resisted,  and  the  cross  libel  is  alleged  to  be  defective  and  insuffi- 
cient, on  the  ground  that  the  cross  libel  is  not  founded  upon  any 
counterclaim  arising  out  of  the  same  cause  of  action  for  which  the 
original  libels  were  filed.  The  libelants  insist  that,  although  the 
written  contract  provides  for  services  as  stevedores  in  loading  the 
vessels,  and  also  for  towage  services,  it  is  not  a  single  and  entire 
contract,  but  that  two  contracts  are  contained  in  one  written  instru- 
ment, and  they  dispute  the  right  of  the  cross  libelant  to  file  a  counter- 
claim for  damages  growing  out  of  the  transaction  under  the  contract 
for  towage  services  in  a  suit  to  recover  compensation  for  services  un- 
der the  contract  for  stowing  the  cargoes. 

The  fifty-third  admiralty  rule  does  not  permit  new  and  distinct  mat- 
ters not  involved  in  the  issues  tendered  by  an  original  libel  to  be  the 
basis  of  a  cross  libel,  but  any  cause  of  action  in  favor  of  a  party  called 
upon  to  defend  against  the  original  libel  founded  upon  the  same  con- 
tract, or  arising  out  of  the  same  transaction,  is  a  counterclaim  which 
may  be  set  up  by  a  cross  libel.  A  construction  must  be  given  to  the 
rule  sufBciently  broad  to  allow  all  matters  in  dispute  ^tween  the 
parties  which  must  necessarily  be  considered  in  the  determination  of 
the  original  case,  to  be  fully  considered  for  all  purposes,  so  that  the 
rights  of  both  parties  may  be  protected  and  finally  adjudicated  in  one 
suit     Qenthner  v.  Wiley,  85  Fed.  797. 
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The  demand  pleaded  in  the  cross  libel  may  be  properly  set  up  as  a 
defense  in  the  original  suits.  In  so  holding,  I  base  my  opinion,  not 
alone  upon  the  fact  that  the  agreement  for  towage  serTice  is  contained 
in  the  same  written  instrument  which  contains  the  agreement  under 
which  the  libelants  worked  as  steredores,  but  also  upon  the  fact  that 
the  contract  is  by  its  own  terms  founded  upon  the  mutual  promises  of 
the  respective  parties  as  its  consideration,  and  there  is  no  other  con- 
sideration to  make  the  obligations  of  each  party  binding,  except  the 
sum  of  one  dollar  paid  by  each  to  the  other,  which,  in  dBfect,  leaves 
the  contract  to  rest  entirely,  as  to  consideration,  upon  the  mutual 
promises  of  the  parties.  The  agreement,  therefore,  of  the  libelants 
to  supply  tug  boats  to  perform  towage  services  is  the  consideration 
for  the  agreement  of  the  cross  libelant  to  employ  the  libelants  and 
pay  them  for  loading  the  vessels,  and  a  demand  for  damages  resulting 
from  a  breach  of  the  contract  to  perform  towage  services  is  clearly  a 
counterclaim  arising  out  of  the  same  cause  of  action  for  which  the 
original  libels  were  filed.  The  exceptions  to  the  cross  libel  will  be 
overruled,  and  an  order  will  be  entered  requiring  the  libelants  to 
give  security  in  favor  of  the  cross  libelant  to  the  amount  of  |25,000, 
and  procee^gs  in  the  original  suits  will  be  stayed  until  the  security 
is  given. 


THE  CRBSCBNT. 
(District  Court,  D.  New  Jersey.    June  27, 1898.) 

1.  MARrnMS  LiEKs— State  Statutes — Pbiobitiks. 

A  lien  under  a  state  statute,  for  work  and  materials  furnished  In  tbe 
home  port,  takes  precedence  of  a  mortg^age  executed  after  tbe  work  was 
completed. 

2.  Sams— Waiver— Takihg  Note. 

The  rule  that  a  note  taken  for  the  amount  of  a  maritime  lien  for  repairs 
Is  presumptively  taken  as  collateral  security,  and  does  not,  of  Itself,  de- 
feat the  Hen,  applies  to  the  case  of  a  Hen  acquired  under  a  state  statute. 

This  was  a  libel  by  Henry  M.  Bciple  and  others  against  the  proceeds 
arising  from  the  sale  of  the  steamer  Crescent,  to  enforce  a  lien  for 
work  done  and  materials  furnished. 

Harrison  H.  Voorhees,  for  petitioners. 
Howard  Carrow,  for  intervening  petitioner. 

KIBKPATBICK,  District  Judge.  The  petitioner,  Sciple,  claim.s 
a  lien  for  work  done  and  materials  furnished  the  steamer  Crescent 
in  April,  May,  June,  July,  and  September,  1896,  which  became  a 
part  of  the  vessel,  and  were  furnished  on  the  credit  of  the  boat  and 
master  at  her  h(»ne  port  in  New  Jersey.  They  claim  a  lien  by  virtue 
of  the  state  statute  which  provides  that  "for  work  done  or  materials 
or  articles  furnished  in  this  state  for  or  toward  the  building,  repair- 
ing, filling,  furnishing  or  equipping  such  ship  or  vessel,"  the  debt 
incurred  therefor  "shall  be  preferred  to  all  other  liens  there(m,  except 
mariner's  wages."  2  Gen.  St.  p.  1966,  §  46.  Charles  Betchner  inter- 
venes for  his  own  interest,  as  the  holder  of  a  mortgage  on  tbe  steamer. 
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dated  September  28,  1896,  by  virtue  of  which  he  claims  to  be  entitled 
to  a  preference  in  payment  over  petitioner  Sciple.  Both  claims 
are  liena  by  virtne  of  the  state  law,  and  their  respective  priorities 
must  be  determined  by  it.  The  work  was  done  prior  to  the  date 
of  the  mortgage,  and  the  lien  attached  when  the  work  was 
completed.  Betchner,  in  his  answering  petition,  contends  that  the 
Sciple  lien  was  mei^ed  in  a  m<Mrtgage  upon  the  vessel,  which  was 
registered  subsequent  to  his  own.  The  proofs  fail  to  substantiate  this 
claim.  It  appears  from  the  evidence  that  notes  were  accepted  for. 
the  greater  part  of  the  debt  incurred  to  Sciple,  but  they  were  not  paid. 
"The  acceptance  of  notes  by  persons  entitled  to  maritime  lien  for  re- 
pairs does  not  defeat  the  lien.  There  is  a  presumption  that  the  note 
is  only  taken  as  collateral  security."  The  Ella,  84  Fed.  471.  There 
is  no  reason  why  the  same  principle  should  not  apply  where  the  lien 
is  given  by  state  statute.  As  between  Betchner,  the  holder  of  a  mort- 
gage given  subsequent  to  the  time  when  the  work  was  done  and  ma- 
terials furnished  by  petitioner  Sciple,  the  latter  is  entitled  to  priority 
of  payment. 


THB  PACTOLAS. 

(District  Court,  8.  D.  New  York.     June  21,  1888.) 

Sbaurh— Short  Allowahcb—Scobtt— Proof  Isbdfvicibnt. 

tTpon  claims  for  damages  for  short  allowance  and  alleged  conseqnent 
■curvy,  on  a  voyage  from  Shanghai  and  Manilla  to  New  Tork,  hel4  not 
snfiBcIently  established  by  the  evidence. 

Qeorge  Whitefleld  Betts,  Jr.,  for  libelants. 

Wm.  M.  Ivens,  Harrington  Putnam,  and  E.  W.  Ivens,  for  respond- 
ent& 

BEOWN,  District  Judge.  Two  libels  have  been  filed  in  this  matter 
by  13  seamen  on  board  the  Pactolas  on  a  voyage  from  Shanghai  and 
Manilla  to  New  York,  to  recover  compensation  for  sh<»t  allowance 
of  provisions,  and  damages  for  alleged  scurvy  arising  from  tiiis  cause. 
The  first  libel  was  filed  by  11  of  the  seamen  against  the  Pactolas  in 
rem,  and  the  other  by  2  of  the  crew  against  the  owners  in  personam. 
The  answer  denies  all  the  charges  of  the  libel. 

A  very  considerable  amount  of  evidence  has  been  taken,  including 
also  the  testimony  of  various  medical  experts  as  respects  the  disorder 
from  which  several  of  the  seamen  were  suffering  on  arrival  at  New 
York.  The  clear  preponderance  of  the  medical  evidence  is  that  the 
disorder  was  beriberi  and  not  scurvy,  except  possibly  in  the  cases 
of  Olsen  and  Smith,  who  showed  some  symptoms  of  swelling  and 
bleeding  gums  and  loose  teeth,  if  their  testimony  is  to  be  believed, 
which  might  possibly  indicate  scurvy;  but  their  recovery  in  two  or 
three  days  seems  hardly  consistent  with  this  theory. 

As  respects  the  provisions  and  any  complaints  by  the  seamen,  the 
evidence  is  very  contradictory.  The  master,  first  officer  a^d  carpenter 
contradict  most  explicitly  all  the  charges  of  the  seamen  as  respects 
any  deficiency  of  provisions,  or  any  substantial  complaints  in  regard 
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to  the  food,  Its  quality  or  amoant  There  is  aa  mach  Inconsistency 
also  in  the  testimony  of  the  seamen  on  this  snhject,  that  I  find  it 
impossible  to  base  any  decree  npon  their  statements,  unless  corrobo- 
rated by  other  clrcmnstances. 

The  libelants'  counsel  claims  that  their  story  is  confirmed  by  com- 
paring the  number  of  running  days  on  the  voyage  with  the  amount 
of  the  beef  and  pork  consumed  or  supplied.  The  master  testifies  that 
the  beef  and  pork  were  loaded  at  New  York  before  departure  for 
Shanghai  and  that  no  other  was  taken  on  board.  He  testifies  to  tak- 
ing about  21  or  22  tierces  of  beef;  but  he  refers  to  the  store  book  k^t 
by  him,  in  which  the  amount  of  beef  in  stock  on  leaving  New  York 
is  stated  to  be  20  tierces,  and  the  amount  of  pork  14  barrels.  The 
run  to  Shanghai  was  made  in  177  days.  After  lying  about  two  months 
there,  the  ship  went  to  Manilla  npon  a  run  of  19  days,  and  after  a 
delay  of  several  months  at  Manilla,  sailed  for  New  York,  making  the 
trip  in  131  days.  None  of  the  beef  or  pork  was  used  during  the  ship's 
stay  in  port,  and  some  fresh  provisions  were  taken  on  at  each  place. 
The  master's  store  book  further  shows,  that  on  leaving  Shanghai 
he  had  on  board  11  tierces  of  beef  and  8  Ijarrels  of  pork,  not  counting 
opened  barrels;  and  on  arrival  at  New  York  two  of  each  remained  un- 
opened. A  tierce  contains  about  300  pounds  of  beef;  a  barrel,  about 
200  pounds  of  pork.  According  to  this  testimony  there  was  the  same 
amount  of  beef  and  pork,  viz.  3,900  pounds,  used  during  the  trips  from 
Shanghai  to  Manilla  and  from  Manilla  to  New  York,  occupying  150 
days,  that  was  used  in  the  trip  from  New  York  to  Shanghai,  occupying 
177  days ;  and  yet  the  testimony  of  the  seamen  is  explicit  that  tiiere 
was  sufBcient  beef  and  pork  on  the  trip  to  Shanghai,  which  was  27 
days  longer  than  the  trip  back  to  New  York.  This  weakens  v«y 
much  the  force  of  their  evidence. 

The  libelants'  proctor  submits  some  arithmetical  computations  as 
to  the  amount  that  should  have  been  supplied  to  the  men,  reckoning 
IJ  pounds  per  day  of  either  beef  or  pork  for  each  of  the  22  persons 
on  board  the  ship.  (Computed  on  this  basis  the  ship  would  not  have 
been  sufficiently  stocked  at  the  start  for  327  days  at  sea.  Several  de- 
ductions however  should  be  made  in  this  computation.  At  each  port 
there  were  fresh  provisions  supplied,  lasting  for  a  certain  period. 
Again,  5  of  the  22  persons  were  in  the  cabin,  for  which  the  testimony 
shows  that  there  was  a  very  considerable  supply  of  miscellaneons 
canned  meats,  which  would  much  diminish  the  use  of  salt  pork  and 
beef  in  the  cabin,  and  one  of  the  5  in  the  cabin  moreover  was  the 
captain's  wife;  so  that  as  respects  beef  and  pork  it  is  doubtful  wheth- 
er the  cabin  should  count  for  more  than  2  persons.  The  data  for  any 
exact  arithmetical  computation  are  wanting. 

If  the  150  days  from  Shanghai  be  taken  with  the  stock  of  beef  and 
pork  on  hand  as  given  by  the  captain  and  confirmed  by  the  entry  in 
the  store  book,  which  contains  nothing  on  its  face  tending  to  discredit 
it,  and  allowing  10  days'  fresh  provisions  taken  at  the  two  ports, 
there  would  appear  to  be  about  28  pounds  of  beef  or  pork  consumed 
per  day;  and  this,  making  some  deductions  as  respects  the  cabin  eon 
sumption,  as  above  stated,  would  indicate  very  nearly  a  full  supply 
to  the  crew.    The  officers,  moreover,  testify  explicitly  that  there  was 
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no  i-estrictioa  ever  given  as  respects  the  amocat  of  pork  or  beef  to  be 
furnished  to  the  crew;  and  upon  arrival  in  New  York  there  were 
1,000  pounds  remaining  unopened,  besides  parts  of  a  tierce  and  barrel 
unconsnmed,  making  an  abundant  supply  for  more  than  30  days.  It 
is  hardly  probable  ^at  the  crew  would  have  been  kept  upon  a  short 
allowance  with  so  considerable  an  amount  of  surplus  beef  and  pork 
to  remain  over  at  the  end  of  the  voyage. 

As  to  the  articles  of  vegetable  food  and  lime  juice,  the  libelants' 
case  is  certainly  not  made  out 

The  libels  are  dismissed,  but  without  costs. 


HAVERON  et  al.  v.  GOELET  et  aL 

(District  Oonrt,  S.  D.  New  Torb.    June  4,  1868.) 

SHiFPtRa  Mastbrs— ScTFLTiso  8baubi7— Seaurn'b  Board. 

Wbere  seamen  for  a  yacht  are  procured  by  shipping  agents  at  the  mas- 
ter's request,  sign  articles,  and  at  the  master's  request  are  supplied  with 
board  until  the  master  may  call  for  them,  but  are  afterwards  discharged, 
the  shipping  agent's  services  and  supplies  are  maritime,  and  within  the 
jurisdiction  of  a  court  of  admiralty. 

This  was  a  libel  in  personam  by  John  Haveron  and  Michad  Bren- 
nan  against  Mary  R.  Goelet  and  George  G.  De  Witt,  as  executors  of 
the  last  will  and  testament  of  Ogden  Goelet,  deceased,  to  recover  for 
services  in  procuring  a  crew  for  a  yacht,  and  in  boarding  them  at  the 
master's  request.  The  cause  was  heard  on  exceptions  for  want  of 
jurisdiction. 

George  W.  Dease,  for  libelants. 
Theodore  De  "Witt,  for  respondents. 

BROWN,  District  Judge.  In  determining  the  exceptions  to  the 
jurisdiction  the  averments  of  the  libel  are  to  be  taken  as  true;  namely, 
that  the  libelants  at  the  request  ot  the  master  of  the  respondents' 
yacht  obtained  the  seamen  for  the  contemplated  voyage,  procured 
them  to  sign  an  agreement  in  the  nature  of  shipping  articles  for  em- 
ployment on  the  vessel  on  and  after  February  21,  and  that  at  the 
master's  request,  the  yacht  not  being  ready  to  receive  the  crew,  the 
libelants  procured  board  and  lodging  for  them  for  30  days,  at  which 
tune  the  voyage  was  abandoned  and  the  seamen  discharged,  in  conse- 
quence of  negotiations  for  the  sale  of  the  yacht  to  the  United  States; 
and  that  the  libelants  have  become  liable  for  the  board  of  the  men 
daring  this  time  to  the  amount  of  about  ?900,  and  were  further  en- 
titled to  the  customary  charge  of  f3  for  each  seaman  shipped. 

I  cannot  distingnlsh  the  present  case  from  that  of  The  Gustavia, 
Blatchf.  &  H.  189,  Fed.  Cas.  No.  5,876,  In  which  Judge  Betts  in  1830 
upon  almost  identical  facts  held  that  the  services  of  the  libelants  were 
not  only  maritime  but  constituted  a  lien  upon  the  vessel,  the  ship 
there  being  foreign  though  the  seamen  never  went  on  board.  In  the 
present  case,  as  the  yacht  is  a  domestic  vessel  there  is  no  maritime 
lien;  but  the  libelants'  services  were  maritime  within  the  decision 
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in  that  case;  and  as  The  Gustavla  seems  never  to  have  been  over- 
rnled,  it  is  my  duty  to  Mlow  that  decision.  The  distinction  between 
that  case  and  various  others  in  which  the  services  are  held  to  be  not 
maritime  is  that  in  that  case  the  procuring  of  seamen  was  held  to  be 
furaishing  necessary  supplies  to  the  ship,  i.  e.  the  means  indispensable 
for  the  contemplated  voyage,  and  furnished  at  the  express  request  of 
the  master.  It  is  the  same  here.  By  signing  the  agreement,  which 
in  the  case  of  a  yacht  stands  in  the  place  of  shipping  articles,  the 
seamen  were  virtually  brought  by  that  contract  under  the  control 
and  disposition  of  the  master;  and  they  were  at  all  times  in  readiness 
to  obey  his  orders.  Their  board  while  the  yacht  was  not  ready  to 
receive  them,  was  also  at  the  master's  request  and  was  for  the  bene- 
fit of  the  yacht,  inasmuch  as  from  the  time  they  were  engaged  to  be 
on  board,  viz.  February  2l8t,  the  yacht  was  bound  to  sni^rt  them. 
The  seamen  were  virtnally  delivered  to  the  yacht  and  to  the  master 
as  in  the  case  of  any  other  necessary  supplies  or  goods,  which  are 
held  to  be  delivered  to  the  ship,  when  placed  under  the  control  of  the 
master,  whether  actually  on  board  or  not. 
The  exceptions  are  therefore  overruled. 

On  subsequent  hearing  of  the  cause  the  right  to  commission  was 
establighed,  but  the  claim  for  board  of  the  seamen  was  disallowed,  no 
shipping  articles  having  been  signed  by  the  master,  and  otherwise  no 
authority  existing  to  bind  the  owners. 


THE  FLOHENCB!. 
(District  Court,  N.  D.  New  York.    July  6,  1888.) 

t.   TOWAOK — iNJtJRT  TO  Tow— lilABILITT  OF  TUG. 

A  tug  Is  liable  for  injuries  happening  to  a  boat  In  Its  tow  tiirongb  snj 
want  of  proper  knowledge  by  the  master  of  the  difficulty  of  navigation 
In  the  waters  which  are  the  theater  of  the  tug's  operations,  or  from  so 
making  up  the  tow  that  It  cannot  safely  pass  between  a  known  obstruction 
and  the  shore.  , 

2.  Sakb — Eyidbncb— Unknowk  Obstruotions. 

Poaltlve  evidence  of  persons  on  different  boats  In  a  tug's  tow  that  one 
of  the  boats  therein  struck  upon  the  bottom,  and  that  they  heard  a 
grating  noise,  is  not  to  be  overcome,  as  evidence  of  negligent  towage,  by 
mere  negative  evidence,  such  as  that  other  tugs  with  similar  tows  passed 
the  same  place  without  striking;  and  such  evidence  is  not  to  be  accepted 
as  proof  that  the  boat  struck  an  unknown  obstruction,  so  as  to  relieve  the 
tug  from  liability. 

Libel  by  Franklin  Allen,  master  of  the  canal  boat  J.  W.  Whitne;, 
against  the  steam  tug  Florence,  to  recover  damages  for  n^ligent 
towing  of  the  canal  boat  on  the  Slst  day  of  August,  1897,  at  a  point 
on  the  Hudson  river  about  opposite  the  arsenal  wharf  at  Watervliet, 

N.Y. 

The  libel  alleges  that  the  Florence  agreed  to  tow  the  Whitney,  having  a 
cargo  of  com,  from  Troy  to  Albany  for  an  agreed  price.  The  Whitney  was 
placed  by  the  tug  In  the  forward  'tier  of  the  tow,  there  being  two  tiers  and 
three  canal  boats  abreast  In  each  tier,  the  Whitney  occupying  the  port  side. 
The  Florence  had  entire  charge  of  the  fleet  and  did  the  steering.    This  was 
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eustomarr  and  proper.  After  proceeding  about  a  mile  and  a  half  down  the 
middle  of  the  river  the  tug  passed  over  to  the  easterly  side,  and  attempted 
to  tow  the  fleet  between  a  dredge  anchored  In  the  river  and  the  easterly  shore 
and  negligently  ran  the  Whitney  aground,  causing  the  injuries  complained  of. 
The  faults  Imputed  to  the  tug  are  that  she  was  negligent  in  arranging  the 
boats  three  abreast  In  view  of  the  position  of  the  dredge,  In  attempting  to 
pass  the  dredge  with  the  boats  so  arranged  and  In  towing  the  Whitney  into 
the  shallow  water  on  the  east  side  of  the  river.  The  answer  denies  all  neg- 
ligence on  the  part  of  the  tug,  and  alleges  that  when  the  Whitney  reached 
West  Troy  on  the  previous  day  she  was  In  a  damaged  and  leaky  condition 
and  that  whatever  damages  were  suffered  by  her  were  occasioned  by  reason 
of  her  own  negligence  In  not  being  in  a  seaworthy  condition. 

Ingram  &  Mitchdl  and  John  W.  Ingram,  for  libelant. 

Harris  &  Bndd  and  Worthington  Frothingham,  for  respondents. 

OOXE,  District  Judge  (after  stating  the  facts).  On  the  3l8t  day  of 
Angnst,  1897,  the  libelant's  canal  boat  Whitnej,  while  being  towed 
by  the  respondents*  tug  Florence  down  the  Hudson  river  from  Troy 
to  Albany,  sprung  a  leak  of  so  serious  a  nature  that  it  became  neces- 
sary to  beach  her  on  Beverwyck  island,  at  the  northerly  limits  of  the 
city  of  Albany.  The  theory  of  the  libelant  is  that  the  damage  thus 
produced  was  due  to  the  negligence  of  the  tug  in  not  properly  making 
up  the  tow  and  in  going  too  near  the  shoals  on  the  easterly  side  of 
the  river.  The  theory  of  the  defense  is  that  If  a  collision  occurred 
at  all  it  was  with  a  hidden  obstruction  unknown  to  experienced  river- 
men.  No  negligence  is  imputed  to  the  canal  boat.  The  duty  imposed 
upon  the  master  of  a  tug  in  such  circumstances  is  to  use  the  caution 
and  skill  which  belongs  to  prudent  navigators.  He  is  required  to 
exercise  ordinary  diligence  and  see  to  it  that  the  tow  is  properly  made 
up  and  that  the  lines  are  strong  and  securely  fastened.  He  must 
know  the  condition  of  the  river,  the  width  of  the  channel  and  the  tow 
and  the  effect  of  the  tide.  He  must  detei^nine  whether  canal  boats 
when  lashed  together  can  pass  safely  between  the  edge  of  the  channel 
and  any  obstructions  which  may  be  in  the  river.  He  is  the  pilot  of  the 
voyage  and  responsible  for  the  navigation  of  both  vessels.  If  accident 
results  from  the  want  of  proper  knowledge  on  his  part  of  the  difficul- 
ties of  navigation  in  the  waters  which  are  the  theater  of  his  tug's 
operations,  the  owners  of  the  tug  are  liable.  The  Margaret,  94  U.  S. 
494;  The  Niagara,  20  Fed.  152;  The  M.  J.  Cummings,  18  Fed.  178, 
and  cases  cited.  Although  the  master  of  the  tug  is  bound  to  know 
of  snags,  sand  bars,  sunken  barges  and  other  dangers  of  navigation, 
he  is  not  responsible  for  a  loss  occa^oned  by  striking  an  unknown 
rock.  The  Angelina  Corning,  1  Ben.  112,  Fed.  Cas.  No.  384 ;  The  Mary 
N.  Hogan,  30  Fed.  927;  The  Robert  H.  Burnett,  Id.  214;  The  Pierre- 
pont,  42  Fed.  687. 

The  evidence  is  overwhelming  that  the  Whitney  was  in  a  seaworthy 
condition  at  the  time  she  was  taken  in  tow  by  the  Florence.  The 
respondents  offered  some  evidence  of  admissions  by  the  Whitney's 
master  that,  on  her  journey  from  Buffalo,  she  struck  upon  sharp  rocks 
at  a  point  where  blasting  was  going  on  and  received  injuries  which 
caos^  her  to  leak.  This  is  denied  by  the  master  and  every  member 
of  the  crew  testified  that  nothing  of  the  kind  occurred.    Admissions 
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are  most  unsatisfactory  proof  of  facta  and  should  not  be  accepted 
against  positire  proof  to  the  contrary.  Assuming,  then,  that  when 
taken  in  tow  the  Whitney  was  in  the  ordinary  condition  of  canal 
boats  of  her  class,  the  inference  is  plain  that  something  must  have 
occurred  on  the  way  down  the  river  to  cause  the  sudden  and  danger 
ous  leaking.  She  was  then  wholly  in  charge  of  the  tug.  There  is  some 
evidence  that  there  were  eight  boats  in  the  tow.  Assuming,  however, 
that  there  were  but  six,  three  in  each  tier,  the  tow  was  some  54  feet 
broad  by  200  feet  long  with  no  propelling  force  or  steering  power  of 
its  own.  The  "stone  crusher"  was  anchored  about  the  middle  of  the 
channel  and  the  evidence  is  clear,  both  from  the  testimony  of  wit- 
Ykcsses  and  the  chart  introduced  by  the  respondents,  that  the  channel 
was  deeper  upon  the  west  side  than  upon  the  east  side  of  the  crusher. 
There  is  no  dispute  that  the  tow  proceeded  down  the  river  upon  the 
east  side  of  the  crusher,  and  several  witnesses  upon  the  WTiitney  and 
upon  other  boats  of  the  tow  testify  positively  that  she  struck  bottom 
when  about  opposite  the  crusher.  Several  heard  a  grating  noise  and 
one  witness  testifies  that  he  saw  the  bow  of  the  T^tney  rise  when 
she  came  in  contact  with  the  bottom.  It  also  appears  that  after  the 
Whitney  was  placed  on  the  dry  dock  a  long  scar,  apparently  made  by 
a  hard,  sharp  instrument  and  extending  from  the  bow  bai±ward  for 
60  feet,  was  discovered.  This  might  have  been  made  by  a  rock  or  by 
the  anchor  of  the  crusher.  To  meet  this  testimony  the  respondents 
o£Fered  a  large  amount  of  testimony  of  a  negative  character.  It  ia 
said,  that  If  the  tow  had  come  in  contact  with  any  obstruction  it 
would  immediately  have  been  telegraphed  to  the  engine  and  wonM 
have  retarded  or  stopped  the  tug.  And,  again,  it  is  proved  by  a  num- 
ber of  river  pilots  that  they  proceeded  up  and  down  the  river  in  safety 
upon  the  day  in  question  and  upon  the  previous  day  with  tows  sim- 
ilarly made  up.  Of  course  this  latter  evidence  is  of  little  value,  unless 
the  draught  of  the  tows,  the  condition  of  the  tide  and  the  position 
of  the  crusher  are  shown  to  be  similar  to  the  conditions  at  the  time 
of  the  accident.  The  presumption  is  that  something  occurred  while 
the  tow  was  in  charge  of  the  Florence  to  cause  the  leak.  The  testi- 
mony of  the  libelant's  witnesses  is  positive  and  conclusive  that  this 
was  occasioned  by  the  negligent  towing  of  the  Florence.  Such  testi- 
mony cannot  be  overthrown  by  mere  inference  drawn  from  negative 
testimony  of  the  character  mentioned.  Upon  the  whole  case  the  court 
is  satisfied  that  the  injury  in  question  was  occasioned  by  lack  of 
prudence  upon  the  part  of  the  Florence. 

The  theory  that  the  Whitney  may  have  struck  an  unknown  rock 
or  other  obstruction  in  the  channel  cannot  be  maintained.  It  is 
based  wholly  on  conjecture.  There  is  absolutely  no  proof  of  such 
an  obstruction.  It  would  require  unusually  strong  evidence  to  con- 
vince the  court  that  such  an  obstruction  could  exist  in  a  channel 
only  about  250  feet  in  width  and  traversed  daily  by  a  multitude  of 
boats.  There  should  be  a  decree  for  the  libelant  with  a  reference  to 
compute  the  amount  due. 
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scow  NO.  15. 

(District  Court,  S.  D.  New  Xork.     April  4,  1898.) 

Whabfaok— Statutory  Ratbs— Scows. 

Under  the  classlficdtlon  of  vessels  by  the  New  York  statute  prescribing 
different  rates  for  -wharfage,  Jteld,  that  scows  should  be  classed  with 
"barges,"  and  charged  at  the  same  graded  rates. 

Alexander  &  Ash,  for  libelant. 
Peter  S.  Carter,  for  claimant 

BROWN,  District  Jndge.  The  libel  was  filed  to  recover  statutory 
compensation  for  wharfage  for  26  days  in  September  and  October, 
1896,  nnder  the  New  York  statute  of  1882  (Consolidation  Act,  §  798). 
The  scow  was  of  302  tons  measurement,  and  was  engaged  in  carrying 
stone  from  134th  street,  North  river,  to  Glen  Cove,  Long  Island  Sound. 
The  libelant  claims  wharfage  at  the  rate  of  two  cents  per  ton  for  the 
first  200  tons,  and  half  a  cent  per  ton  for  102  tons  above  200,  in  ac- 
cordance with  the  first  clause  of  section  798.  The  .claimant  contends 
that  this  clause  is  not  applicable  to  the  scow  in  question,  and  also 
that  the  libelant  as  lessee  of  the  wharf  covenanted  to  observe  all 
rules  and  regulations  prescribed  by  the  dock  department,  as  respects 
rates  of  wharfage,  which  it  was  alleged  allowed  but  50  cents  a  day 
for  such  boats. 

On  the  trial,  though  there  was  evidence  of  a  practice  to  some  ex- 
tent on  the  part  of  the  city  to  charge  such  boats  only  50  cents  a  day, 
no  evidence  could  be  produced  or  found  of  any  rule  or  regulation  of 
that  kind.  The  libelant  is,  therefore,  entitled  to  charge  statutory 
rates. 

Section  798  does  not  provide  any  rate  to  be  charged  for  the  wharf- 
age of  scows,  under  that  specific  name.  Section  799  relates  only  to 
vessels  engaged  in  the  clam  or  oyster  trade;  and  section  800,  to  canal 
boats  or  vessels  engaged  in  freighting  brick  on  the  Hudson  river. 
Neither  of  the  latter  sections  has  any  application  to  this  case.  Be- 
turning,  therefore,  to  section  798,  it  will  be  observed  that  it  makes 
provision  for  three  groups  or  classes  of  vessels : 

(1)  "Every  vessel  of  200  tons  burden  and  under,  two  cents  per  ton;  and 
for  every  vessel  over  200  tons  burden,  two  cents  per  ton  for  each  of  the  first 
200  tons  and  one-half  of  one  cent  for  every  additional  ton";   except 

(2)  "Vessels  known  as  North  River  barges,  market  boats  and  barges,  sloops 
employed  upon  the  rivers  and  waters  of  this  state,  and  schooners  exclusively 
employed  upon  the  rivers  and  waters  of  this  state,"  which  are  charged  a  graded 
rate;  the  rate  for  vessels  of  between  300  and  350  tons  Is  $1.25  per  day. 

(3)  "Every  vessel  or  floating  structure  other  than  those  above  named  or  used 
for  transportation  of  freight  or  passengers,  double  the  first  above  rates,  ex- 
cept floating  grain  elevators,  which  shall  pay  one-half  the  first  above  rate." 

Looking  at  the  various  provisions  of  this  section,  as  well  as  the 
two  following  sections,  I  am  of  the  opinion  that  the  scow  in  question 
should  be  classed  with  the  second  group.  It  does  not  belong  to  the 
third  group,  for  the  reason  that  the  scow  was  used  for  the  transpor- 
tation of  freight;  and  not  to  the  first  group,  for  the  reason  that  that 
dass  seems  designed  to  embrace  the  ordinary  vessels  engaged  in  com 
88  P.-20 
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merce  toid  navigation  that  are  complete  in  thanselres,  and  not  the 
Bubsidiarj  and  inferior  class  of  vessels  that  have  no  motive  power 
of  their  own  and  are  dependent  upon  other  vessds  for  their  naviga- 
don> 

Scow  15  had  no  masts  or  motive  power  of  her  own.  Considering 
that  every  other  kind  of  inferior  craft  has  a  lower  rate  expressly 
prescribed  by  the  statute,  there  is  at  least  a  general  presumption  that 
the  larger  pleuary  rate  was  not  intended  to  be  imposed  upon  scows, 
(vhich  belong  to  the  most  inferior  and  helpless  class.  The  libelant 
contends  that  the  words  "every  vessel"  include  scows,  because  scows 
are  not  expressly  excepted.  But  I  am  not  satisfied  that  the  term 
"barges"  In  the  second  group  may  not  properly  be  held  to  include 
"scows."  The  evidence  does  not  show  any  such  precise  signification 
in  the  general  term  "barges"  as  to  exclude  scows.  The  statute  uses 
these  two  terms  "North  River  barges"  and  "barges."  TSiis  shows 
that  the  word  "barges"  has  both  a  narrower  and  a  more  general 
sense.  The  North  Biver  barges  are  a  superior  and  specific  class  to 
which  evidently  this  scow  woidd  not  belong.  But  the  trams  "market 
boats  and  barges"  seem  to  be  used  in  a  very  general  sense.  The  evi- 
dence as  to  the  kind  of  boats  which  might  be  included  under  these 
terms  is  not  very  precise.  TBie  libelant's  witness,  I>arrow,  though 
he  calls  this  boat  a  scow,  saya  a  scow  is  larger  than  some  barges. 
He  says  that  "they  are  both  built  on  the  same  plan,  and  both  take 
their  cargo  in  the  same  way."  The  libelant,  on  the  other  hand,  says 
a  barge  has  always  an  overhanging  guard  and  a  snail  hull,  while  this 
(scow)  carries  all  her  load  on  deck  with  no  guard.  But  the  context 
indicates  that  he  is  speaking  of  a  "North  River  barge,"  which  is  a 
special  kind  of  barge.  The  claimant  says  that  this  scow  is  known  as 
"a  ballast  scow  or  barge" ;  and  that  it  is  of  the  same  buQd  as  iHrick 
scows,  which  are  chargeable  only  at  the  rate  of  50  cents  per  day. 

That  the  words  "every  vessel"  in  the  first  group  were  not  intended 
to  apply  universally  except  to  those  vessels  specifically  excepted  in 
group  2,  must  be  inferred  from  the  language  of  group  3,  which  pro- 
vided a  still  different  rate  for  "every  vessel  or  floating  structure  other 
than  those  above  named." 

Classing  the  scow  in  question  under  the  general  term  of  "barges," 
the  libelant  is  entitled  for  26  days  to  f32.50,  with  interest  from  March 
12, 1897,  for  which  a  decree  may  be  entered  with  costs. 


THE  NEW  HAMPSHIRB. 

(District  Court,  S.  D.  New  York.    April  20,  1896.) 

Swiuil  HBAB  PixRs — EXCESSIVE  Sfebd — Keoligence  in  MoOBrae. 

The  eteamer  T.,  moored  at  pier  1  North  river,  bad  her  windlaea  brokea 
bj  tlM  sodden  strain  of  surging  in  and  out  In  tbe  swells  of  the  steamer 
N.  EL;  kdd  that  the  damage  was  due  to  unusual  swells  made  by  the  N. 
H.,  elttier  through  her  excessive  speed  or  going  too  near  to  the  piers,  and 
also  to  the  failure  of  the  Y.  properly  to  take  In  her  alack  lines  as  the  tide 
changed;  and  that  the  damage  should  be  divided. 


Digitized  by 


Google 


THB  NEW  HAMF8HIBE.  307 

This  was  a  libel  in  rem  by  Bobert  Mackiil  against  the  steamboat 
New  Hampshire  to  recover  for  damages  to  a  steamship  from  swdls 
while  moored  in  the  slip. 

Convers  &  Kirlin,  for  libelant 
Hoffman  Miller,  for  claimant 

BBOWN,  District  Jadge.  The  above  libel  was  filed  to  recover  for 
damages  to  the  steamship  Yarrowdale,  moored  on  the  south  side  of 
pier  1,  North  river,  b;  swells  caused  by  the  steamboat  New  Hamp- 
shire in  passing  near  the  slip  at  abont  5:16  on  the  morning  of  Au- 
gust 3,  1897.  The  steamship  was  moored  to  the  wharf  with  her  bow 
in.  She  had  two  lines  leading  forward,  one  of  them  a  manilla  haw- 
ser, which  was  fastened  around  the  port  end  of  the  dram  of  the  wind- 
lass, and  the  other  a  steel  wire  rope,  which  coming  from  the  spile 
through  the  steamer's  forward  starboard  chock  took  one  tarn  around 
the  starboard  end  of  the  windlass,  and  was  then  carried  to  the  iron 
bitts  about  four  or  five  feet  aft  of  the  windlass.  Her  witnesses  tes- 
tify that  the  New  EUimpshire  passed  a  few  hundred  feet  from  the 
end  of  the  slip,  and  that  her  waves  were  unusual  and  caused  the 
Tarrowdale  to  sarge  forward  on  h^  lines  with  such  force  that  on 
the  recoil  the  windlass  was  broken  on  the  starboard  side  in  taking 
up  the  strain  from  tixe  wire  rope. 

There  is  considerable  conflict  in  the  testimony  about  the  speed 
of  the  New  Hampshire  and  the  size  of  the  waves  she  caused.  She 
is  a  large  Sound  steamer,  plying  regularly  between  New  York  and 
Stonington.  There  is  no  evidence  that,  as  ordinarily  run,  her  waves 
do  damage  to  vessels  moored  in  the  slips.  On  the  other  hand,  it 
appears  that  the  Yarrowdale  had  been  moored  at  the  same  place  for 
two  weeks  in  the  same  manner  that  she  was  moored  on  the  morn- 
ing of  the  3d,  and  that  she  had  received  no  injury  from  any  passing 
vessel.  The  New  Hampshire,  making  three  trips  a  week,  must  have 
passed  this  slip  at  least  12  times  previously  while  the  Yarrowdale  was 
moored  there. 

As  evidence  ih&t  the  New  Hampshire  could  not-  have  been  going 
at  an  excessive  rate  of  speed,  it  is  urged  that  in  rounding  the  Bat- 
tery she  had  been  obliged  to  slow,  and  that  she  only  started  up  her 
engines  when .  about  opposite  pier  1 ;  while  the  witnesses  for  the 
libelant  testify  that  her  rapid  speed  was  noticed  and  commented  on 
just  before  the  damage  was  done. 

The  primary  question  is  not  the  question  of  the  precise  speed  of 
the  New  Hampshire.  In  passing  the  slips  a  steamer  is  bound  to  go 
at  such  moderate  speed  and  at  such  a  distance  away  that  her  waves 
will  not  do  damage  to  ships  properly  moored  in  the  slips  that  she 
passes.  If  a  given  steamer  at  a  speed  of  10  knots  within  600  feet  of 
the  slips,  sends  damaging  waves  into  the  slips,  that  speed  and  prox- 
imity are  not  lawful  for  her.  The  size  of  each  steamer's  waves  when 
they  reaeh  the  slips  depends  upon  her  model,  the  speed  of  her  pro- 
peller, and  her  distance  from  the  docks;  and  every  steamer  must 
take  the  risk  of  regulating  her  speed  and  distance  accordingly.  I 
am  satisfied  from  the  evidence  that  the  waves  of  the  New  Hamp- 
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shire  on  the  morning  in  qnestion  were  much  above  the  nsoal  wave 
di8tiirbanc&  This  may  have  arisen  partly  from  being  nearer  the  dip 
than  nsnal,  and  partly  from  putting  her  propeller  at  fall  speed  ahead 
opposite  the  wharf. 

The  weight  of  evidence,  I  think,  establishes  the  fact  that  it  has 
long  been  the  customary  practise  to  use  wire  ropes  for  mooring  and 
for  fastening  around  the  windlass;  so  that  I  cannot  hold  this  to 
have  been  improper  in  this  case.  But  from  the  great  rigidity  of 
steel  ropes,  there  is  more  need  of  attending  to  the  slack  of  the  fasten- 
ings than  when  manilla  ropes  alone  are  used,  to  prevent  injurious 
surging. 

I  must  sustain  the  defendant's  contention  that  there  was  negligence 
on  the  part  of  the  Yarrowdale  in  not  taking  up  the  slack  of  her  lines  at 
about  the  time  of  this  accident  The  master's  evidence  is  explicit 
that  such  changes  in  the  lines  are  proper  and  necessary  at  different 
stages  of  the  tide.  At  the  time  of  the  accident,  the  tide  was  near 
low  water.  If  the  slack  was  less,  and  the  need  of  taking  it  up  was 
somewhat  diminished  by  the  fact  that  the  vessel  was  low  down 
when  her  loading  was  completed,  the  evidence  does  not  warrant  the 
finding  that  it  could  be  neglected  altogether.  The  watchman,  in- 
deed, testifies  that  the  lines  at  the  time  of  the  accident  were  right. 
But  the  circumstances  satisfy  me  to  the  contrary.  The  lines  had  not 
been  changed  daring  the  12  hours  previous.  The  accident,  as  I  find, 
arose  from  the  combined  effect  of  unusual  waves  from  the  New  Hamp- 
shire while  passing  too  near  the  slip  or  at  too  great  speed,  together 
with  too  much  slack  in  the  lines  of  the  Yarrowdale.  The  accident 
would  not  probably  have  happened  without  both  causes  concurring; 
and  it  follows,  therefore,  that  the  damages  should  be  divided. 

Decree  accordingly. 


MENANTIC  S.  S.  CO.,  Limited,  v.  PBIROB  et  al. 

(District  Oourt,  S.  D.  New  Yotk.    Jtdy  6,  1898.) 

Chabtbb  Pabtt— CoHBTBUcnoK— "Fuiiii  Reach  or  Whole  Casoo  Capactit" 

— ACQUIKSCBNCB  IH   DiSPUTBD  CljAIH— PROTEST. 

A  charter  of  tbe  Bteamshlp  M.  for  a  fruit  cargo  and  other  merchandise 
from  Mediterranean  ports  at  a  lump  sum,  granted  the  "full  reach  of  the 
whole  of  the  cargo  capacity  including  half  deck."  At  Palermo  the 
charterer  claimed  the  right  to  load  fruit  in  the  cattle  spaces  on  the  «par 
deck,  for  which  the  M.  had  been  fitted;  the  captain  refused  to  load  In 
those  spaces,  and  the  dispute  was  referred  to  the  owner  in  London,  who 
telegraphed:  "Allow  cattle  deck,  but  under  protest  and  shipper's  risk": 
whereupon  the  fruit  was  received,  bat  the  master  lodged  a  protest  claim- 
ing extra  freight  for  the  fruit  so  carried,  and  by  this  libel  sues  for  this 
extra  freight  money.  HM  that  the  charter  granted  all  cargo  spaces  for 
which  the  ship  was  arranged  and  adapted,  and  included  the  "shelter 
deck"  for  fruit,  which  was  less  burdensome  and  Inconvenient  to  the  sliip 
than  cattle  in  the  same  spaces;  (2)  that  the  receipt  of  the  fruit  on  the  own- 
er's order,  was  a  voluntary  acquiescence  in  tae  respondent's  claim  of  right, 
without  duress,  and  allowed  no  subsequent  right  of  recovery  of  ezxra 
freight,  contrary  to  the  Intent  of  the  charter;  and  tliat  the  master's  claim 
diereto  in  the  protest  was  without  authority  and  IneSectaaL 
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This  was  a  libel  in  rem  by  the  owner  of  a  steamship  to  recover 
from  her  charterers  freight  collected  by  them  for  cargo  alleged  to 
have  been  carried  in  excess  of  the  charter  obligations. 

Convers  &  Kirlin,  for  libelant. 
Wilhelmns  Mynderse,  for  respondents. 

BEOWN,  District  Jndge.  The  libel  was  filed  by  the  owner  of  the 
steamship  Massapequa  against  the  charterers  of  that  ship  to  recover 
the  freight  collected  by  the  charterers  on  green  fruit  carried  on  the 
upper  deck  in  the  cattle  spaces  of  the  steamer,  on  the  ground  that 
this  carriage  was  in  excess  of  the  charter  obligations. 

The  case  turns  upon  the  construction  of  the  language  of  the  char- 
ter, and  the  effect  to  be  given  to  the  dealings  of  the  parties. 

The  charter  was  dated  April  29,  1896,  for  the  transportation  from 
Mediterranean  ports  of  a  cargo  of  fr,uit  or  other  lawful  merchan- 
dise. It  gave  to  the  charterers  the  "full  reach  of  the  whole  of  the 
cargo  capacity  including  the  half  deck,"  and  no  cargo  to  be  taken  in 
any  part  of  the  steamer  without  consent  of  the  charterers.  The  ship 
took  on  board  about  2,000  tons  of  white  stone,  and  the  rest  of  the 
cargo  was  green  fruit,  mostly  from  Messina  and  Palermo,  the  fruit 
occupying  much  the  greater  space. 

On  the  upper  spar  deck  near  the  center  of  the  ship,  and  on  each 
side  of  the  smokestack,  there  was  an  inclosed  space  about  80  feet 
long.  Th^re  was  a  similar  inclosed  space  from  18  to  20  feet  long 
at  each  end  of  the  ship.  The  libelant's  manager  testifies  that  the 
inclosed  space  in  the  center  of  the  ship  forward  of  the  smokestack, 
was  what  was  understood  as  the  "half  deck,"  the  inclosed  spaces  at 
the  extreme  ends  being  used  as  quarters  for  the  seamen  or  officers. 
Between  these  inclosed  spaces  the  deck,  as  the  ship  was  originally 
built,  was  wholly  open.  Afterwards  these  open  spaces,  each  about 
80  feet  long,  both  forward  and  aft  of  the  central  inclosure,  were 
themselves  mostly  inclosed  for  the  purpose  of  transporting  cattle, 
and  they  were  fitted  up  with  suitable  fixtures  for  that  purpose,  the 
spaces  being  boarded  up  firmly  with  two-inch  plank,  and  a  roof  built 
over  the  inclosures  of  sufficient  strength  for  use  in  the  discharge  of 
cargo.  These  spaces  were  called  by  the  libelant  the  "shelter  deck," 
presumably  as  affording  shelter  for  the  cattle.  In  the  roof  of  each 
of  these  two  cattle  inclosures  there  was  a  large  opening  immediately 
above  the  hatches  of  the  spar  deck,  somewhat  larger  than  the  hatches 
themselves,  being  about  20  feet  long  by  18  feet  wide.  These  open- 
ings had  no  coamings  and  no  hatch  covers  and  were  always  open  for 
ventilation.  There  were  other  openings  in  the  sides  of  the  inclosures 
to  promote  circulation  of  air. 

The  respondents,  who  were  engaged  in  the  transportation  of  fruit, 
had  for  several  years  been  accustomed  to  load  two  other  steamers 
(not  of  the  libelant's  line)  that  had  similar  cattle  structures  on  the 
spar  deck;  they  had  been  accustomed  to  use  the  cattle  spaces  for 
the  stowage  of  green  fruit  along  the  side  of  the  ship,  and  these  spaces 
were  considered  the  most  desirable  for  fruit  of  all  the  spaces  in  the 
ship,  owing  to  the  superior  ventilation. 
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In  the  negotiations  preceding  the  execution  of  this  charter,  the 
Maseepequa  was  described  as  having  a  permanent  wood  sliade  deck 
for  cattle,  but  a  spar  deck  of  iron.  Such  a  spar  deck,  if  not  covered 
or  in  any  way  sheltered  from  the  snn,  would  be  deemed  objectionable 
for  fruit  cargo,  owing  to  its  greater  transmission  of  heat. 

A  portion  of  the  fruit  was  loaned  at  Messina,  and  the  balance  at 
Palermo.  .  At  Palermo  the  respondents'  agents  proposed  loading 
fruit  on  the  shelter  deck.  The  master  objected  that  the  charterws 
were  not  entitled  to  the  use  of  this  space  under  the  terms  of  the 
charter,  and  that  it  was  not  a  proper  place  to  carry  fruit.  The  re- 
spondents claimed  that  it  was  a  part  of  the  ship's  "cargo  capacity*'  to 
which  they  were  entitled.  The  dispute  was  referred  to  the  owner 
in  England,  who  telegraphed  to  the  master:,  "Allow  use  of  shelter 
deck  under  protest  and  at  charterers'  risk."  The  cattle  spaces  were 
accordingly  used  for  fruit,  and  the  respondents,  it  is  agreed,  collect- 
ed freight  amounting  to  about  |1,300  upon  the  fruit  stowed  in  those 
spaces.  The  libel  seeks  to  recover  from  the  respondents  the  amount 
of  freight  thus  collected,  as  collected  for  the  libelant's  use. 

In  the  case  of  Neill  v.  Kidley,  9  Ezch.  677,  where  a  charter  had 
let  the  "whole  reach  of  the  vessel's  hold  from  bulkhead  to  bulkhead. 
Including  half  deck,"  and  the  charterers  had  loaded  a  few  cattle  in 
the  cattle  spaces  on  deck,  after  notice  that  the  freight  therefor  must 
be  paid  to  the  owners,  it  was  held  that  the  owners  were  entitled 
to  the  freight  for  the  cattle,  on  the  ground  that  the  terms  of  the 
charter  excluded  the  use  of  the  deck  spaces.  Here  th6  tepns  of  the 
charter  not  only  contain  no  such  exclusion  but  give  to  the  chartera« 
the  "whole  cargo  capacity  of  the  ship,  indnding  half  deck."  and 
exclude  the  owner  from  carrying  any  cargo  at  all  without  charterers' 
consent.  There  is  no  doubt  that  cattle,  when  carried,  are  part  of  the 
cai^o  of  the  ship.  The  phrase  "cargo  of  cattle"  is  not  unfamiliar. 
Cattle  are  merchandise,  and  under  that  term  have  been  held  cov- 
ered by  a  policy  of  insurance.  Strictly,  therefore,  it  cannot  be  said 
that  the  space  designed  to  be  used  for  the  transportation  of  cattle, 
is  not  "cargo  capacity  of  the  ship,"  although  from  its  exposure  it 
may  not  be  suitable  for  ordinary  merchandise.  The  form  of  charter 
used  in  this  case  was  that  of  a  fruit  charter,  and  so  headed  at  the 
top.  But  it  was  designed,  as  it  states,  for  the  purpose  of  carrying 
fruit  and  other  lawful  merchandise.  About  2,000  tons  of  white  stone 
were  carried  in  the  hold;  and  had  the  charterers  insisted  on  carry- 
ing some  cattle  on  the  shelter  deck,  making  their  own  provisions  for 
doing  so,  there  is  certainly  nothing  in  this  charter  or  in  the  evidence 
whidi  would  exclude  them  from  this  use  of  the  shelter  deck,  or  re- 
quire them  to  account  to  the  owner  for  the  freight  on  cattle  so  car- 
ried. The  use  of  the  same  spaces  for  fruit  instead  of  cattle,  was  less 
burdensome,  and  less  inconvenient  to  the  ship,  than  the  carriage  of 
cattle  would  have  been ;  so  that  I  fail  to  see  any  equity  in  the  ship's 
present  demand. 

The  libelant  claims  that  the  expression  "including  the  half  deck," 
excludes  by  implication  the  use  of  the  shelter  deck.  The  circum- 
stance however  that  appears  in  evidence,  namely,  that  the  half  dedt 
is  sometimes  used  for  the  ship's  coal,  as  it  was  in  fact  used  on  thl6 
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vovage,  is  a  sufficient  explanation  of  this  express  provision,  and  im- 
ports no  limitation,  tlierefore,  of  the  broad  grant  of  "the  whole  car 
go  capacity"  to  the  charterers. 

In  my  judgment  this  broad  grant  of  "the  full  reach  of  the  whole 
of  the  cargo  capacity"  of  the  ship,  includes  all  the  cargo  spaces 
wherein  any  lawful  merchandise  could  properly  be  stowed,  except 
only  such  spaces  as  the  charter  itself  reserves,  or  such  as  are  usually 
and  necessarily  reserved  for  the  uses  of  the  ship  in  the  prosecution 
of  the  voyage.  The  expression  naturally  imports  all  the  cargo  spaces 
for  which  the  ship  is  adapted  and  fitted.  This  is  strengthened  by 
the  clause  excluding  the  owner  from  any  right  to  carry  cargo  with- 
out the  charterers'  consent.  The  fact  tiiat  cattle  spaces  were  pro- 
vided on  the  upper  deck,  is  sufScieat  proof  that  that  portion  of  the 
ship  was  not  necessary  for  the  use  of  the  ship  in  navigation ;  nor  is 
it  contended  that  more  of  these  deck  spaces  were  used  for  fruit  than 
might  have  been  used  for  cattle,  or  more  than  was  reasonably  com- 
patible with  the  ship's  own  needs.  No  doubt  in  loading  cargo  in 
an  exposed  part  of  ttie  ship  the  charterers  must  take  the  risks  be- 
longing to  it,  as  they  did  in  this  case,  and  as  the  evidence  shows 
they  expected  to  do  from  the  first.  Their  use  of  these  spaces  was 
beneficial  to  themselves,  but  it  was  also  in  harmony  with  the  ship's 
arrangements;  and  from  their  prior  use  of  similar  spaces  in  othei 
vessels,  and  the  fact  that  notice  that  this  ship  was  provided  with 
these  spaces  was  communicated  to  them  and  to  their  agents  at  the 
very  outset  of  the  negotiations  for  this  charter,  I  think  they  were 
justified  from  the  first  in  expecting  this  use  of  the  ship's  cattle 
spaces  for  fruit.  Had  the  owner  wished  to  exclude  the  use  of  the 
shelter  deck,  which  by  the  very  plan  of  the  ship  as  she  was  then 
fitted  up 'and  represented,  contemplated  the  use  of  this  part  of  the 
ship  for  cargo,  he  should  have  excepted  this  part  of  the  ship,  instead 
of  granting  the  "full  reach  of  the  whole  cargo  capacity,"  an  ex- 
pression that  seems  to  me  the  strongest  that  could  be  used  to  gran* 
every  part  of  the  ship  that  was  designed  or  fitted  to  carry  cargo. 

The  dealings  of  the  parties  leading  to  the  carriage  of  the  fruit 
in  the  cargo  spaces  also  seem  to  me  to  preclude  the  libelant  from 
recovery  in  this  action.  On  the  23d  of  May  the  fruit  was  alongside 
of  the  vessel  at  Palermo.  The  master  had  persistently  refused  to 
receive  it.  The  charterers  had  insisted  on  their  legal  right  to  the 
use  of  the  shelter-deck  spaces  from  the  first,  as  a  part  of  the  cargo 
capacity,  and  on  that  ground  they  had  prepared  a  protest  against 
the  master's  refusal  to  receive  the  fruit  in  these  spaces,  while  allow- 
ing the  ship  to  sail,  though  in  violation  of  their  rights  as  they  con- 
ceived them.  At  that  moment  the  master  received  a  telegram  from 
the  owner:  "Allow  cattle  deck  but  under  protest  qnd  shippers' 
risk."  The  fruit  was  thereupon  loaded  the  same  evening.  The  mas 
ter  testifies  that  when  notice  of  this  telegram  was  given  to  the  re- 
spondents' agent,  he  also  told  the  agent  that  he  would  charge  freight 
for  the  fruit  The  agent  contradicts  this  testimony,  and  I  think  this 
notice  was  probably  not  given  till  the  next  day,  when  the  ship's  pro- 
test was  prepared  and  served  upon  the  respondents'  agent.  "This 
instrument,  after  reciting  that  the  captain,  in  consequence  of  *be 
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charterers'  and  their  local  agent's  insistence  and  explicit  orders  to- 
load  cargo  on  the  cattle-shelter  deck,  had  allowed  the  charterers  to 
stow  an  extra  quantity  of  cargo  in  the  space  above  mentioned,  "pro- 
tested against  the  charterers  and  their  agents,  holding  them  respon- 
tiible  for  the  breach  of  said  charter  party  in  the  use  of  said  cattle- 
shelter  deck,  and  claimed  the  extra  amount  of  freight  due  for  such 
space  at  the  rate  of  1/6  per  box  above  and  beyond  the  sum  due  by 
charterers  under  the  charter  party,  and  reserved  the  right  to  proceed 
against  the  aforesaid  charterers  at  time  and  place  convenient" 

I  do  not  regard  it  as  material  whether  notice  that  extra  freight 
would  be  claimed  was  given  before  the  cargo  was  put  on  board,  and 
before  the  ship's  protest  was  made  or  not;   first,  because  such  a 
claim  was  not  within  the  master's  authority,  and  second,  because 
without  effect.    The  dispute  between  the  charterers'  agent  and  the 
master  as  to  the  right  of  the  former  to  the  use  of  the  shelter-deck 
spaces  had  been  referred  for  decision  to  the  owner;  and  his  decision 
was  made  and  communicated  by  the  telegram  above  stated.    The 
master  had  no  authority  to  add  to  the  terms  and  conditions  of  this 
telegram,  or  to  the  permission  to  load  which  it  granted.    The  mas- 
ter's claim  to  freight  was  also  without  effect,  because  he  could  not 
by  any  such  mere  notice  create  a  right  to  extra  freight  which  would 
not  otherwise  exist.    The  circumstances  show  plainly  that  the  char- 
terers did  not  acquiesce  in  any  such  claim,  and  the  captain  knew  it. 
The  charterers  claimed  the  use  of  the  shelter  deck  as  a  claim  of  right. 
The  owner  so  understood  it,  and  the  owner  finally  assented  to  the  use 
of  this  space  at  the  charterers'  risk,  though  under  protest.    This  as- 
sent was  voluntary  on  his  part.    There  was  no  duress  or  constraint 
upon  the  ship,  the  master  or  the  owners.    The  direction  to  take  the 
goods  under  protest,  emphasizes  the  voluntary  character  of  the  as- 
sent by  asserting  that  the  ship  was  not  bound  to  take  them.    The 
protest  had  no  other  effect.    It  could  not  create  any  obligation  on 
the  charterers'  part  to  pay  freight  to  which  they  did  not  assent,  nor 
weaken  their  claim  of  right,  nor  did  it  qualify  the  voluntary  ac- 
quiescence of  the  owner  in  the  carriage  of  the  goods,  inasmuch  as 
there  was  no  duress  or  constraint.     Such  an  unconstrained  acquies- 
cence in  a  claim  of  right,  though  accompanied  by  a  protest,  in  my 
judgment  gives  no  ground  for  a  subsequent  recovery,  any  more  than 
a  voluntary  payment  of  money  under  protest  can  be  recovered  back 
where  the  payment  has  been  made  with  full  knowledge  of  the  facts. 
The  best  authorities  are  adverse  to  any  such  subsequent  right  of  ac- 
tion.   Preston  v.  City  of  Boston,  12  Pick.  713;  Flower  v.  Lance.  69 
N.  Y.  603;  Doyle  v.  Rector,  etc.,  Trinity  Church,  133  N.  Y.  372,  31 
N.  E.  221;  Silliman  v.  U.  S.,  101  U.  8.  465. 

The  case  would  have  been  quite  otherwise  had  the  circumstances 
indicated  anything  in  the  nature  of  a  temporary  compromise  between 
the  master  and  the  charterers  with  an  express  or  implicit  agreement 
to  submit  to  future  legal  determination  the  question  as  to  wliich 
should  be  held  entitled  t<  the  freight.  To  permit  the  owner  to  re- 
cover in  this  action  would  be  in  effect  a  violation  of  the  express  pro- 
vision of  the  charter  that  the  owner  should  carry  no  cargo  without 
the  consent  of  the  charterers.    The  intent  of  this  phrase  is  in  ac- 
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€ord  with  the  previoag  provision  that  the  charterers  shonld  have  the 
whole  benefit  of  the  ship's  cargo  capacity,  and  it  was  intended  to 
exclude  the  owner  from  any  benefit  from  the  carriage  of  cargo  ex- 
cept with  the  charterers'  consent.  Manifestly  the  charterers  have 
never  consented  that  the  owner  shoald  have  the  benefit  of  this  freight. 
My  conclusion  is  that  upon  the  terms  of  this  charter  the  owner  has 
no  legal  right  to  the  freight  in  qaestion;  first,  because  the  goods  were 
carried  within  the  "full  reach  of  the  cargo  capacity  of  the  ship"; 
and  second,  if  this  were  doubtful,  the  acquiescence  of  the  owner  in 
the  respondents'  claim  of  right,  would  preclude  any  subsequent  re- 
covery, notwithstanding  the  protest,  in  the  absence  of  any  agree- 
ment, express  or  implied,  to  submit  the  question  for  future  decision. 
The  libel  shonld  be  dismissed  with  costs. 


THE  WORDSWORTH. 

(District  Court,  S.  D.  New  Tork.    April  6,  180S.) 

'OxKKRAi.  Atkraoe— Apparbnt  Danobs— OpRirmo  Sluicbs— Daii^ob  to  Caroo. 
Voluntary  damage  to  cargo  to  avoid  an  apparent  danger  menacing  both 
ship  and  cargo  Is  sufficient  to  sapport  a  general  average.  At  sea  the 
W.'s  fore-peak  was  found  suddenly  filled  with  water,  believed  by  the  mas- 
ter .and  officers  to  come  from  a  hole  below  the  water  line,  which,  If  true, 
would  prevent  the  voyage  from  being  prosecuted,  as  ship  and  cargo  would 
be  in  danger.  To  make  the  necessary  examination  of  the  fore-peak,  the 
sluices  were  opened  to  the  next  compartment,  and  the  water  allowed  to 
run  through  it,  and  some  flour  stowed  there  was  necessarily  damaged 
thereby.  The  leak  was  by  that  means  discovered  to  be  In  the  hawse  pipe 
-only.  It  was  repaired,  and  the  voyage  proceeded  with.  HeUf,  that  the 
water  damage  to  the  flour  was  a  proper  general  average  charge. 

Evarts,  Choate  &  Beaman  (Harrington  Putnam,  of  counsel),  for 
libelant 
Owen  &  Stnrges,  for  claimant 

BROWN,  District  Judge.  The  above  libel  was  filed  td  enforce  a 
claim  for  general  average  contribution,  on  account  of  the  alleged 
sacrifice  and  damage  of  the  libelant's  cargo  to  the  amount  of  f  3,500, 
on  board  the  steamship  Wordsworth,  upon  a  voyage  from  New  York 
to  Bio  de  Janeiro  in  October,  1895.  The  answer,  while  admitting 
the  loss  and  the  damage,  denies  that  the  loss  was  incurred  for  the 
flafety  of  the  ship  and  cargo,  or  that  it  was  a  proper  subject  for  a 
general  average  contribution. 

The  libelant's  cai^  consisted  of  flour,  of  which  4,000  barrels  were 
stowed  in  the  forward  No.  1  hold.  The  steamer  left  Sandy  Hook 
about  noon  on  October  12, 1895.  She  soon  met  a  heavy  and  confused 
flea,  lasting  a  day  and  a  half,  and  shipped  much  water  over  her  bows. 
At  5  o'clock  in  the  afternoon  of  -October  13th,  the  carpenter  reported 
the  fore-peak  full  of  water.  This  comp«rtment  held  160  tons.  It  had 
filled  some  time  after  noon  of  that  day,  when  it  was  examined  and 
fonnd  dry.  On  immediate  inspection  of  the  ports,  none  were  found 
broken,  and  i^  cause  for  the  heavy  leak  coold  be  discovered.    The 
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master  consequently  formed  the  judgment  that  a  hole  had  been  stove 
in  forward.  He  testifies  that  at  that  time  there  was  a  "strong  soath- 
east  wind,  half  a  gale.  We  had,  he  says,  a  heavy  cross  sea  and  I  waa 
nearly  paralyzed,  knowing  that  my  ship  was  in  good  condition  when 
we  left  I  was  perfectly  satisfied  that  there  was  nothing  more  that 
mortal  man  could  do  to  make  her  more  perfect  I  said  to  myself, 
it  must  be  below  the  water,  the  damage.  I  then  said  to  myself, 
knowing  that  the  upper  part  of  the  vessel  was  in  a  food  condition,  if  it 
is,  as  I  suppose,  a  hole  below,  I  must  open  all  the  sluices  and  let  the 
water  run  to  the  engine  room  where  they  have  powerful  pumps,  and 
put  back  to  New  York." 

The  sluices  of  the  collision  bulkhead  were  accordingly  opened,  as 
there  was  no  other  possible  method  of  getting  the  water  out  of  the 
fore-peak.  The  consequence  of  opening  these  sluices  was  that,  al- 
though the  pumps  in  No.  1  compartment  were  kept  working,  about 
u  foot  of  water  unavoidably  accumulated  in  that  compartment,  where 
the  libelant's  fiour  was  stowed,  and  the  damage  in  question  was  thus 
incurred.  The  master  knew  when  he  ordered  the  sluices  opened,  that 
dome  water  damage  would  be  thus  caused;  but  believing  that  there 
Aas  a  hole  forward,  he  considered  that  the  safety  of  the  ship  required 
this  to  be  done  as  "the  only  way  to  save  the  ship,"  as  he  stated  on  his 
first  examination.  He  then  further  stated  that  with  this  amount  of 
water  in  the  fore-peak,  and  the  ship  plunging  in  heavy  weather,  the 
collision  bulkhead,  he  thinks,  would  have  carried  away;  and  the  ^ip 
with  a  hole  forward  as  he  then  believed,  "would  have  been  in  great 
danger."  There  can  be  no  doubt  that  he  supposed  the  leak  had  arisen 
from  a  hole  forward.  It  was  under  such  circumstances,  and  upon 
that  judgment  formed  at  the  time,  that  this  damage  was  voluntarily 
incurred  by  opening  the  sluices. 

When  the  water  by  this  means  had  been  reduced  in  the  fore-peak 
.suflficiently  to  allow  persons  to  go  down  and  examine  in  the  inside,  it 
was  found  that  the  leak  arose  from  a  break  in  the  port  hawse  pipe, 
and  this  break  was  soon  repaired.  The  master  in  his  testimony  ac- 
cordingly adds: 

"Then  tbere  was  no  necessity  to  open. the  sluices  and  let  the  water  go  into 
the  engine  room,  and  I  could  have  proceeded  to  Brazil  In  that  condition,  pro- 
vided the  bulkhead  had  held  on.     It  might  not  In  the  swash  of  the  sea." 

Although  the  ofScers,  when  subsequently  testifying  in  the  present 
case,  stated  that  the  saiety  of  the  ship  was  not  in-  fact  involved,  and 
that  the  only  result  of  the  breaking  down  of  the  cf^ision  bulkhead, 
if  the  water  in  the  forepeak  had  not  been  lowered,  would  have  been 
merely  greater  damage  to  the  cargo  in  No.  1  compartment,  yet  it  is 
plain  that  this  testimony  is  all  based  upon  the  facts  ascertained  after 
the  act  of  sacrifice  had  been  done  and  the  loss  incurred;  and  that 
the  facts  could  not  have  been  ascertained  except  by  means  <rf  that 
very  act  of  sacrifice,  nor  could  the  ressd  have  been  put  into  such  a 
condition  of  apparent  safety  as  would  permit  the  prosecution  of  the 
voyage.  The  first  ofScer  says  that,  if  master,  he  "would  not  have  pro- 
ceeded on  the  voyage  without  finding  out  where  the  break  was";  and 
that  there  was  no  other  way  of  finding  out  than  bir  opening  the 
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duices.  The  opening  of  the  slaices  was,  therefore,  a  neceBsarj  con- 
dition of  any  farther  prosecution  of  the  voyage,  and  the  loss  attend- 
ing tliat  act  was  a  sacrifice  in  the  interest  of  all  concerned.  The 
judgment  formed  at  the  time  when  the  act  was  done  as  respects  the 
danger  to  all,  and  the  necessity  of  opening  the  sluices  very  clearly 
appear  not  merely  from  the  master's  first  testimony  above  referred  to, 
but  also  in  the  final  testimony  of  the  first  officer,  who  states  distinctly: 
"I  sui^sed  it  would  be  for  the  safety  of  the  ship;  but  not  as  it  proved 
afterwards." 

In  other  words  a  situation  of  imminent  danger  to  the  whole  enter- 
pi-ise  was  bdieved  to  exist,  and  did  apparently  exist,  such  as  appar- 
ently required  this  sacrifice  to  be  incurred;  apd  it  was  upon  that 
judgment  and  belief  that  the  sacrifice  was  made,  and  made,  as  sup- 
posed and  understood  at  the  time,  necessarily  in  the  interest  and  for 
the  safety  of  all  concerned. 

This  is  sufficient  to  support  a  general  average  charge,  where  the 
judgment  of  the  master  was  in  good  faith,  as  is  here  evident,  and 
was  formed  upon  reasonable  grounds.  In  such  cases  the  master,  as 
the  authorized  agent  of  all  interested  in  the  adventure,  acts  in  behalf 
of  all,  and  binds  all  to  contribute  for  the  sacrifices  made  for  the 
commcm  benefit,  even  though  his  act  may  turn  ont  to  be  a  mistake. 
This  principle  was  unequivocally  declared  by  the  supreme  court,  as 
respects  a  jettison,  in  the  case  of  Lawrence  v.  Minturn,  17  How. 
100,  110.  In  Hobson  v.  Lord,  92  U.  S.  397,  403.  it  is  also  said  that 
all  interests  are  bound  to  make  contribution  "if  it  appears  that  the 
expenses  or  sacrifices  were  induced  or  occasioned  by  an  impending 
peril  apparently  imminent." 

Other  instances  of  the  application  of  thip  principle  are  the  allow- 
ance of  a  general  average  charge  for  a  jettison  made  through  appre- 
hension of  an  enemy  mistakenly  supposed  to  be  bearing  down  upon 
the  vessel ;  or  for  a  voluntary  stranding  resorted  to  in  order  to  avoid 
an  apprdiended  greater  disaster  just  before  a  sudden  and  unex- 
pected cessation  of  a  storm,  so  that  the  stranding  was  in  fact  unneces- 
sary, though  at  the  time  judged  by  the  master  to  be  necessary.  The 
doctrine  above  set  forth  is  sustained  also  by  the  general  authorities 
(Dfat.  Ins.  121-123;  Gourl.  Gen.  Av.  11,  note),  and  requires  the 
allowance  (rf  a  decree  for  the  libelant  with  costs. 


INDEMNITY  MUT.  MARINE  ASSUR.  CO..  LIMITBD,  OF  LONDON,  ▼. 

UNITED  OIL  CO. 

(DlBtrlct  Court.  S.  D.  New  York.     July  6,  1898.) 

HARnn!   iNBDHAlfOE  —  MeMORAHDUM  CjCADBK— "ExTHAOHDINART    IjBAKAOB"— 

Pabol  Etisbrcb. 

A  marine  policy  by  a  memorandum  clause  for  an  extra  premium  agreed 
to  cover  "extraordinary  leakage,  loss  to  be  paid  by  ttie  company  If 
amounting  to  3  per  cent  of  the  amount  Insured."  The  application  was 
through  a  broker,  for  a  broad  policy  to  cover  all  risks  "without  qualifica- 
tion as  to  how  the  leak  was  caused."  The  Insurer  knew  this  and  agreed 
to  Issue  a  policy  in  the  form  asked  for;  and  subsequently  issued  the 
memorandum  clause  as  above  stated.     Hdd,  that  the  language  used  nat- 
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urally  Imported  and  was  designed  to  express  Insurance  for  all  loss  by 
leakage,  howsoever  caused,  and  could  not  be  varied  by  parol  evidence  of 
an  "understanding"  with  the  broker,  not  made  known  to  the  assured,  that 
"no  claim  would  be  made  for  leakage  uidess  caused  by  sea  perils." 

This  was  a  libel  by  tbe  Indemnity  Mataal  Marine  AsBnnuice  Com- 
pany, Limited,  of  London,  against  the  United  Oil  Company. 

Cox  &  Tappan,  for  libelant. 
Conway  &  Westbrook,  for  respondent. 

BROWN,  District  Judge.  Tlie  above  libel  was  filed  to  recover  In- 
surance premiums.  The  debt  was  admitted  and  a  tender  made  of 
the  amount  due  less  an  offset  of  $101.98,  which  the  answer  alleges  to 
be  due  to  the  defendants  from  the  libelant  for  leakage  from  barrels  of 
oil  on  the  steamers  Scindia  and  Clive  within  the  terms  of  the  libelant's 
policy.  There  was  no  distinct  proof  that  the  leakage  of  the  oil  arose 
from  sea  perils,  although  the  natural  inference  from  the  proof  that 
the  barrels  were  delivered  in  New  York  in  apparently  good  condition, 
would  be  that  the  loss  arose  from  sea  perils,  no  other  cause  of  loss 
appearing.  The  main  question  litigated,  however,  is  whether  the 
memorandum  clause  is  to  be  limited  to  leakage  occasioned  by  sea 
perils,  or  whether  it  extends  to  leakage  generally,  without  reference  to 
its  cause. 

The  printed  form  in  the  body  of  the  policy  provides: 

"Not  liable  for  leakage  from  molasses  or  other  liquids,  unless  occasioned  by 
stranding  or  colltsion  with  another  vessel." 

The  memorandum  clause  was  as  follows: 

"It  is  also  understood  and  agreed  that  for  and  in  consideration  of  an  agreed 
additional  premium  this  insurance  is  to  cover  leakage  of  the  following  named 
oils  *  *  *  it  being  understood  and  agreed  that  one-half  of  on^  pier  cent 
of  the  quantity  laden  shall  be  first  deducted  as  ordinary  leakage,  the  excess 
of  such  one-half  of  one  per  cent,  to  be  considered  as  extraordinary  leakage, 
loss  to  be  paid  by  this  company  if  amounting  to  three  per  cent,  on  tbe  amount 
insured." 

The  leakage  of  oil  on  each  vessel  in  this  case  exceeded  3  per  cent 
The  libelant  declined  to  allow  the  loss  except  upon  specific  proof  that 
it  was  occasioned  through  sea  perils,  and  it  is  contended  that  this 
condition  is  to  be  read  into  the  memorandum  danse  by  implication. 

It  is  well  settled  in  marine  policies  that  general  wonls  such  as 
"all  other  losses"  following  the  specific  enumeration  of  various  sea 
peril  causes,  are  to  be  construed  ejusdem  generis  with  the  particular 
causes  previously  iq)ecified,  as  being  presumptively  the  intention  ot 
the  parties;  but  it  would  be  a  perversion  of  this  rule  and  wholly  out- 
side of  the  reasons  for  it,  to  apply  it  to  a  single  specific  cause  of  loss, 
viz.  leakage,  specially  provided  for  by  a  memorandum  clause  and  an 
extra  compensation,  where  the  natural  import  of  the  language  sug- 
gests no  such  limitation  to  sea  perils,  but  the  contrary.  I^e  body  of 
the  policy  includes  two  of  the  chief  sources  of  loss  by  sea  perils, 
namely,  collision  and  stranding.  It  does  not  cover  leakage  caused 
by  rolling  and  pitching,  a  sea  peril, — nor  leakage  through  InsufBciency 
of  packages  or  through  careless  handling,  which  are  not  sea  perils. 
It  U  often  impossible  for  the  insured  to  ascertain  which  is  the  true 
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cause  of  the  loss;  so  that  if  a  policy  on  leakage  is  restricted  to  sea- 
peril  causes,  he  will  often  lose  all  benefit  from  his  policy  because  the 
trae  cause  of  loss  cannot  be  ascertained.  The  only  satisfactory  in- 
surance against  leakage,  therefore,  is  a  general  insurance  without 
reference  to  its  cause.  This  was  what  was  desired  and  what  the 
memorandum  clause  by  its  very  language,  as  it  seems  to  me,  plainly 
parports  to  insure.  The  distinction  it  draws  is  between  ordinary 
leakage  and  extraordinary  leakage;  not  between  sea  perils  and  non 
sea  perils.  It  declares  that  a  loss  of  one-half  of  1  per  cent,  shall  be 
deemed  "ordinary  leakage,"  and  a  loss  in  excess  of  that  to  be  "ex- 
traordinary leakage,"  which  is  "to  be  paid  by  the  company  if  amount- 
ing to  three  per  cent  on  the  amount  insured."  In  my  judgment  this 
is  a  clear  and  positive  engagement  to  pay  any  such  extraordinary  loss 
above  3  per  cent.,  and  cannot  be  varied  by  parol  evidence  of  any  under- 
standing between  the  parties  to  the  contrary. 

Tbe  evidence  leaves  no  doubt  that  both  parties  understood  this  to 
be  the  meaning  of  the  language  used  in  the  memorandum  clause. 
The  polipy  was  negotiated  by  Mr.  Hunter,  a  broker,  who  was  paid  a 
commission  by  the  insurers,  and  by  Mr.  Appleton,  the  r^resentativei 
of  the  insurers.  Mr.  Hunter  sought  the  defendants  and  induced 
them  to  take  out  this  policy.  He  was  told  that  defendants  "wanted 
absolute  insurance  *  *  *  to  be  covered  for  all  rislis."  Prom 
Mr.  Appleton's  testimony  it  is  plain  that  this  was  communicated  to 
the  libelant.  Mr.  Appleton  in  testifying  to  Ms  conversation  with 
Mr.  Hunter  before  the  policy  was  issued  says: 

"My  recollection  Is  tbat  It  bore  upon  the  question  of  leakage  In  connection 
wlUi  tbe  oU  to  be  Insured;  tbe  purport  of  It  was  that  they  wanted  a  very  broad 
policy  and  did  not  want  any  particular  qualifications  to  be  put  In  as  to  how 
that  leakage  was  to  be  caused.  I  told  Mr.  Hunter  the  policy  would  be  giren 
in  the  form  he  asked." 

It  is  dear,  therefore,  that  Mr.  Appleton  understood  that  the  lan- 
guage of  the  memorandum  clause  meant  no  qualification  as  to  how 
leakage  was  caused.  Mr.  Appleton  adds,  however,  that  this  was 
"with  the  distinct  understanding  that  no  claim  would  be  made  for 
leakage  unless  caused  by  sea  perils,  and  he  (Hunter)  said  that  would 
be  satisfactory."  This  "understanding"  with  Mr.  Hunter  was  a 
limitation  directly  contrary  to  what  Mr.  Appleton  knew  the  insured 
wanted  and  authorized  Mr,  Hunter  to  obtain;  and  contrary  also  to 
the  language  of  the  policy  which  he  promised  to  issue  and  did  issue. 
Mr.  Hunter  had  no  authority  to  assent  to  any  such  understanding. 
No  notice  of  it  was  given  to  the  defendants.  The  policy  was  issued 
to  them,  tbe  company  took  the  premium,  and  Mr.  Hunter  took  his 
commissions,  and  when  the  loss  happened  within  the  terms  of  the 
policy,  the  insurers  set  up  an  unauthorized  and  a  virtually  secret 
"understanding"  with  the  broker  contrary  to  the  language  of  the 
memorandum.  If  it  is  strange  that  such  a  defense  should  be  inter- 
posed, it  would  be  stranger  still  if  the  law  could  sustain  it. 

Decree  for  the  defendant  with  costa 
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THE  ALGONQUIN. 
(District  Court,  S.  D.  New  Tork.     Febmarr  24.  1898.) 

8U»PLIE8— E^aiTABLK  OWNER— HoUB  PoRT— BOHA  PnJE  8aLR. 

Supplies  were  furnished  to  the  yacht  A.  at  Boston  on  the  order  of  the 
master  appointed  by  the  equitable  owner,  C,  who  was  In  posa?ssion  and 
who  resided  In  Boston,  Mass.  The  legal  title  was  still  held  by  W.  of  New 
York,  the  vendor,  as  security  for  a  part  of  the  unpaid  purchase  money. 
The  material  man  had  no  knowledge  of  W.  or  his  Interest  in  the  yacbt, 
and  dealt  only  with  C.  and  his  master,  and  after  knowledge  of  all  the 
facts  also,  he  delayed  several  months  In  filing  the  libel:  Beid  (1)  that  there 
was  no  maritime  Hen;  (2)  If  there  was.  It  was  lost  by  laches  as  against 
a  bona  flde  purchaser. 

This  waa  a  libel  in  rem  by  John  Morrison  against  the  steam  yacht- 
Algonquin  to  enforce  an  alleged  lien  for  supplies. 

Convers  &  Kirlin,  for  libelant 

Cowen,  Wing,  Putnam  &  Bnrlingham,  for  claimant 

BBOWN,  District  Judge.  Under  the  contract  at  aale,  Carter  was 
equitable  owner  of  the  yacht  and  in  possession,  running  her  for  his 
own  account,  and  with  no  power  to  bind  Watson,  the  holder  of  the 
legal  title.  Carter  was  a  resident  of  Boston;  the  yacht  was  there, 
and  that  was  the  actual  home  of  the  yacht.  Watson,  a  resident  of 
Rochester,  N.  Y.,  merely  held  the  legal  title  as  a  mortgagee  might 
hold  it,  as  security  only  for  the  unpaid  portion  of  the  purchase  money. 
The  supplies  furnished  by  the  libelant  were  ordered  by  Carter's 
master,  and  not  by  the  master  of  any  foreign  owner;  and  the  libelant 
was  referred  to  Carter  for  payment,  and  collected  a  prior  bill  frMn 
Garter.  The  libelant  had  no  knowledge  of  Watson,  <Nr  of  his  nominal 
legal  title,  and  the  yacht  was  not  in  any  way  represented  to  be  a  for- 
eign vessel.  Being,  however,  foreign  built,  she  was  not  entitled  to 
registry,  enrollment  or  license;  and  she  had  no  ship's  papers  what- 
ever, but  the  libelant  was  ignorant  of  this  fact.  She  bore  no  for- 
eign name,  nor  did  she  fly  any  foreign  flag;  and  when  the  libelant 
supplied  the  coal  he  had  no  reason  to  suppose  that  she  belonged  to 
any  one  else  than  to  Carter,  to  whom  he  was  referred  for  payment 
The  libelant  made  no  inquiries,  and  was  in  no  way  misled. 

In  the  case  of  Weaver  v.  The  S.  G.  Owens,  1  Wall.  Jr.  359,  29  Fed. 
Cas.  489,  Mr.  Justice  Grier  says: 

"As  between  the  parties  and  those  who  dealt  with  the  vessel,  and  where 
the  national  character  is  not  in  dispute,  a  person  rightfully  In  possession,  nav- 
igating the  vessel  for  his  own  use  and  profit  by  ofilcers  and  mariners  appointed 
and  employed  by  himself,  will  be  considered  the  special  owner,  whether  he 
be  lessee,  mortgagee,  or  parol  vendee,  notwithstanding  some  other  person  may 
be  the  registered  owner  and  have  the  so-called  legal  title  and  general  owner- 
ship in  himself." 

On  this  ground  it  was  there  held  that  a  maritime  lien  could  not  be 
sustained,  the  home  of  the  special  owner  being  considered  as  "the 
home  port  of  the  vessel."  The  same  principle  was  invc^ved  in  the  de- 
cision of  The  J.  L.  Pendergast,  on  appeal  to  the  circuit  court,  32  Fed. 
415.     See,  also.  The  Alice  Tainter,  14  Blatchf.  41,  Fed.  Cas.  No.  195; 
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The  Plymouth  Rock,  18  Blatchf.  505,  Fed.  Cas.  No.  11,237;  The  Island 
City,  1  Low.  375,  Fed.  Cas.  No.  7,109. 

The  decision  in  The  Island  Ci^  was  not  overruled  by  Judge  Lowell 
in  the  subsequent  case  of  The  George  T.  Kemp,  2  Low.  477,  Fed. 
Cas.  No.  3,341,  but  some  of  its  general  statements  were  qualified.  In 
this  latter  case  a  decision  opposite  to  the  ruling  in  The  Alice  Tainter, 
supra,  seems  to  hare  been  reached,  and  a  maritime  lien  upheld ;  but 
this  was  upon  the  ground  that  the  parties  had  deliberately  put  the 
vessel  into  a  foreign  ownership  for  the  purpose  of  obtaining  the  bene- 
fits of  the  foreign  law  and  of  flying  a  foreign  flag  which  were  held  to 
be  representations  of  her  character.  In  the  present  case  no  such 
dements  exist;  and  in  any  event,  I  should  follow  the  adjudications  of 
the  circnit  court  in  this  circuit. 

The  case  seems  to  be  entirely  within  the  class  described  by  Mr. 
Justice  Grier  and  the  other  cases  above  cited.  I  must  hold  this 
yacht,  therefore,  to  be  equitably  and  for  all  practical  purposes  as  re- 
spects supplies,  a  Massachusetts  vessel.  The  libelant  had  at  hand 
all  possible  means  of  inquiry  to  acquaint  him  with  the  facts;  and  sev- 
eral months  before  the  sale  of  the  vessel  to  Mr.  Webb,  a  bona  fide 
parchaser,  the  libelant  was  made  acquainted  with  the  substantial 
facts,  and  yet  took  no  measures  to  enforce  any  supposed  lien  against 
the  yacht.  Had  Garter  been  a  charterer  of  the  vessel,  instead  of  a 
vendee  in  possession,  it  would  be  impossible,  I  think,  under  the  other 
drcnmstances  stated,  to  maintain  a  maritime  lien  against  the  vessel, 
since  the  decision  of  the  supreme  court  in  the  case  of  The  Valencia, 
165  U.  S.  264,  17  Snpi  Ct.  323.  The  same  principles  would  seem  to 
preclude  the  libelant  from  treating  the  vessel  as  foreign. 

2.  If  it  were  otherwise,  however,  and  a  lien  deemed  originally  ac- 
qtdred,  I  think  the  libelant  should  be  held  to  have  lost  it  by  laches  as 
against  Webb,  a  bona  flde  purchaser  from  Carter.  This  sale  was 
not  made  until  seven  months  after  the  supplies  in  question  were  fur- 
nished. During  all  this  time  the  yacht  was  mostly  in  Boston,  and 
the  Hbelant  had  abundant  means  of  proceeding  against  her  had  he 
desired  to  do  so.  Long  before  the  sale  to  Webb,  the  libelant  had 
^f>ress  information  that  Carter  was  the  equitable  owner.  When 
Webb  purchased  of  Carter,  he  caused  all  reasonable  inquiries  to  be 
made  for  any  liens  or  incumbrances,  and  was  assured  there  were  none. 
In  truth,  these  facts,  and  some  expressions  in  the  testimony  of  Ander- 
son, go  far  to  sustain  the  inference  that  the  supplies  were  not  fur- 
nished to  the  yacht  upon  the  credit  of  the  vessel,  notwithstanding  the 
fact  that  the  bill  was  made  out  as  usual  to  the  ship  and  owners,  but 
in  reliance  alone  upon  the  general  responsibility  of  yacht  owners. 

The  libel  mast  be  dismissed. 
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SCOW  NO.  ISO  and  POUR  HUNDRED  AND  FIFTY  BALES  COTTON. 

(District  Court,  D.  Maryland.   July  12,  1898.) 

CiiRRiAOH  BT  Sea— CosTNEcrnro  Lihbs  —  Damaqb  ht  Tbakbit  —  Pro   Rata 

FRBiaBT. 

When  goods,  shipped  for  long  distances  under  through  bills  of  lading, 
which  recognize  several  distinct  carriers  and  stages  of  transportation,  afe 
damaged  at  one  of  the  recognized  points  of  transshipment  so  that  their 
further  transportation  becomes  Impracticable,  and  an  Immediate  sale  is 
necessary  for  the  Interests  of  all  concerned,  the  carrier  which  has  perform- 
ed the  last  stage  of  the  carriage,  and  advanced  the  freights  of  preceding 
carriers.  Is  entitled  to  pro  rata  freight 

J.  Soathgate  Lemmon,  for  Baltimore  Steam-Packet  Co.,  intervening 
petitioner. 
Schumacher  &  Whitelock,  for  claimant  of  cotton. 

MORRIS,  District  Judge.  This  suit  originated  in  a  libel  for  sal- 
vage filed  May  18,  1898,  by  one  Schultz,  owner  of  a  steam  tug,  against 
the  Bay  Line  scow  No.  190  and  450  bales  of  cotton.  On  May  17, 
1898,  about  noon,  a  fire  broke  out  on  the  wharf  of  the  Baltimore 
Steam-Packet  Company,  usually  called  the  "Bay  Line,"  in  the  port  of 
Baltimore,  while  a  scow  belonging  to  said  Bay  Line  was  lying  at  its 
wharf,  having  on  it  450  bales  of  cotton,  just  brought  from  Norfolk 
by  one  of  the  Bay  Line  steamers,  and  which  was  about  to  be  sent  on 
board  an  ocean  steamer  of  the  Johnston  Line,  to  be  carried  to  Liver- 
pool. The  libelant,  Schultz,  alleged  that  about  1  o'clock  on  the  day 
of  the  fire  he  discovered  the  scow  adrift  in  the  harbor,  with  the  cotton 
on  fire,  and  that  he  had  towed  the  scow  to  a  place  of  safety,  and. 
by  pumping  water  upon  the  burning  cotton,  he  had,  with  some  as- 
sistance from  other  steam  tugs,  finally  quenched  the  fire,  and  had 
saved  the  scow  and  a  great  part  of  the  cotton.  On  the  20th  May,  Mr. 
William  Cunningham,  as  agent  of  the  owners  of  the  .cotton,  filed  in 
the  case  his  claim  for  the  cotton;  and  the  Baltimore  Steam-Packet 
Company,  its  claim  for  the  scow.  By  agreement  the  damaged  cotton 
was  delivered  to  Mr.  Cunningham,  in  order  that  he  might  deal  with 
it  for  the  benefit  of  all  concerned.  Upon  a  survey  the  cotton  was 
found  to  be  much  burned  and  wet,  and  the  bales  bursted,  and  marks 
not  decipherable,  so  that  it  was  totally  onflt  for  shipment  to  Liver- 
pool; and  the  surveyor  recommended  that  it  be  sold.  On  the  day 
after  the  fire  the  agents  of  the  Johnston  Line,  learning  of  the  con- 
dition of  the  cotton,  notified  the  steam-packet  company  that  they 
would  not  receive  it.  Mr.  Cunningham  bad  the  cotton  at  once  put 
in  condition  for  immediate  sale,  and  on  May  26th  it  was  sold  at  auc- 
tion as  wet  and  damaged  cotton.  The  sound  value  of  the  450  bales 
was  ?1 3,685.45.  The  net  proceeds  of  the  sale  were  $8,560.03.  Out 
of  these  proceeds,  Mr.  Cunningham  has,  by  agreement,  settled  the 
claim  for  salvage,  and  other  expenses,  and  has  in  hand  the  remain- 
der, subject  to  such  decree  as  may  be  passed  in  the  matter  now  before 
the  court.  The  present  controversy  arises  upon  a  petition  of  the 
Baltimore  Steam-Packet  Company  to  be  allowed  out  of  the  fund  a 
claim  for  frei^t  pro  rata  itineris.     The  cotton  had  been  shipped 
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from  places  in  Oeorgia  to  be  carried  by  railroad  to  Norfolk,  Va.,  and 
from  there  had  been  brought  on  a  steamer  of  the  Baltimore  Steam- 
Packet  Company,  called  the  "Bay  Line,"  to  Baltimore,  to  be  delivered 
by  it,  upon  lighters,  to  a  steamship  of  the  Johnston  Line,  to  be  car- 
ried to  Liverpool.  For  200  of  the  bales  there  had  been  issued  through 
export  bills  of  lading,  at  an  agreed  through  rate  of  so  much  per  100 
pounds,  from  Newman,  Qa.,  to  Liverpool.  These  bills  of  lading  called 
for  transportation  by  the  Atlantic  &  West  Point  Bailroad  to  Atlanta, 
by  the  Southern  Air  Line  to  Norfolk,  by  the  Bay  Line  to  Baltimore, 
and  by  the  Johnston  Line  to  Liverpool,  with  different  stipulations 
for  different  parts  of  tbe  route.  The  other  250  bales  had  been  brought 
from  Greorgia  by  railroad  to  Norfolk,  and  a  bill  of  lading  had  there 
been  issued  by  the  Bay  Line  and  the  Johnston  Line  at  a  through  rate 
per  100  pounds  from  Norfolk,  via  Baltimore,  to  Liverpool.  There 
was  a  memorandum  on  the  bill  of  lading  that  |301.63  back  charges 
had  been  paid.  It  was  also  stipulated  that  a  delivery  by  the  Bay 
Line  (the  cotton  being  lightered  at  shippers'  risk)  to  the  Johnston 
Line  should  end  the  liability  of  the  Bay  Line.  The  through  rate  was 
divided  among  the  carriers  by  agreement,  and,  according  to  their 
nnderstanding,  each  paid  when  it  received  the  cotton  the  accrued 
freight  charges  of  the  preceding  carriers.  This  was,  however,  an 
arrangement  between  the  carriers  which  did  not  concern  the  shippers, 
as  they  were  only  to  pay  the  through  rate  upon  landing  of  the  cotton 
at  Liverpool,  but  it  was  notice  to  them  that  the  cotton  was  to  be 
carried  from  point  to  point  by  successive  darriers.  With  regard  to 
the  condition  of  the  cotton  alter  the  fire,  it  was  obvious  to  all  con- 
cerned that  it  was,  commercially  speaking,  impossible  to  send  it 
forward.  A  considerable  quantity  had  been  burned  up.  All  the 
bales  had  been  burst  open,  or  so  defaced  that  the  baling  and  the 
marks  were  gone.  The  agents  of  the  ocean  steamer  would  not  touch 
it,  for  fear  that  fire  might  break  oat  again  in  some  portion  of  it. 
There  were  no  appliances  in  Baltimore  for  putting  it  into  merchant- 
able shape,  if  it  were  anywhere  possible  to  do  so.  It  was  recog- 
nized by  all  that  the  only  sensible  course  was  to  accede  to  Mr.  Cun- 
ningham's suggestion, — ^that  he,  as  representing  the  underwriters  and 
owners,  should  take  the  damaged  cotton  in  charge,  and  dispose  of  it 
promptly,  before  the  damage  and  expenses  made  the  loss  greater. 

The  general  rule  is  that  the  freight  cannot  be  recovered  unless 
the  stipulated  voyage  has  been  actually  performed,  or  is  prevented 
or  is  dispensed  with  by  the  shipper;  and  there  is  at  common  law  no 
implied  promise  to  pay  pro  rata  itineris  for  carrying  the  goods  a 
part  of  the  voyage  unless  the  owner  of  the  goods  voluntarily,  and 
not  under  compulsion,  accepts  the  goods  at  an  intermediate  point 
in  such  a  way  as  to  raise  a  fair  inference  that  further  carriage  of 
the  goods  was  intentionally  dispensed  with.  Vlierboom  v.  Chap- 
man, 13  Mees.  &  W.  230;  Osgood  v.  Groning,  2  Camp.  466;  Hunter 
V.  Prinsep,  10  East,  378;  Mitchell  v.  Darthez,  2  Bing.  N.  C.  555;  Gaze 
V.  Insurance  Co.,  7  Cranch,  358;  Hurtin  v.  Insurance  Co.,  1  Wash. 
C.  C.  530,  Fed.  Cas.  No.  6,942;  The  Nathaniel  Hooper.  3  Sumn.  542, 
Fed.  Cas.  No.  10,032;  Hutch.  Carr.  §  455  et  seq.;  1  Pars.  Adm.  239. 
Under  the  old  rule  applicable  to  continuous  voyages,  it  would  seem 
88  F.-21 
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that  when  goods  were  damaged  in  the  course  of  the  voyage,  and 
from  necessity  sold  at  an  intermediate  port,  they  were  not  liable, 
for  any  freight  whatever.  The  Nathaniel  Hooper,  3  Bomn.  642- 
549,  Fed.  Cas.  No.  10,032.  But  more  recently,  and  with  respect  to 
the  carriage  of  goods  for  long  distances  under  bills  of  lading  which 
recognize  several  distinct  carriers  and  stages  of  transportation,  it 
has  been  held  in  the  admiralty  that  when  the  further  transportation 
of  the  goods  is  prevented  by  some  incapacity  in  the  goods  them- 
selves, and  a  condition  of  things  arises  which  makes  a  sale,  or  de- 
livery to  those  representing  the  owner  of  the  good^,  at  one  of  the  rec- 
ognized points  of  transshipment,  and  where  there  is  a  market  for  the 
goods,  the  only  really  practicable  course,  then  a  reasonable  rule  of 
partial  compensation  for  the  service  performed  may  be  applied. 
The  case  of  British  &  Foreign  Marine  Ins.  Co.  v.  Southern  Pac.  Co., 
beard  first  in  the  district  court  for  the  Bouthem  district  of  New 
York  (65  Fed.  82),  and  then  on  appeal  in  the  circuit  court  of  appeals 
for  the  Second  circuit  ([1896];  18  C.  C.  A.  561,  72  Fed.  285),  was  in 
its  facts  substantially  similar  to  the  present  case.  The  finding  of 
facts  in  that  case  does  not  state  the  diflSculties  of  forwarding  the 
damaged  cotton  as  strongly  as  the  evidence  shows  them  to  have 
been  in  this  case.  But  the  difficulty  was  in  fact  the  same.  No 
refusal  by  any  ocean  steamer  was  proved,  as  in  that  case;  but  it  is 
obvious  that  no  steamship  company  would  want  to  take  on  board 
for  an  Atlantic  voyage  a  lot  of  partially  burned  cotton,  recently  in 
a  fire,  and  no  merchant  would  want  to  send  such  merchandise  to 
Liverpool.  It  seems  to  me  to  be  making  impractical  distinctions, 
likely  to  confuse  and  embarrass  business  transactions,  to  attempt 
to  distinguish  the  facts  of  that  case  from  this.  In  the  case  r^erred 
to  it  was  held  in  both  the  district  court  and  in  the  circuit  court  of 
appeals  that  the  Southern  Pacific  Company,  which  had  brought  the 
cotton  to  New  York  from  ports  in  Texas,  and  had  advanced  freights 
to  the  preceding  carriers,  who  had  brought  it  from  the  interior, — 
it  all  being  billed  through  for  shipment  from  New  York  to  European 
ports  by  steamers  from  New  York, — was  entitled  to  be  paid  pro  rata 
freight  on  the  cotton  damaged  by  fire  while  on  the  pier  or  in  lighten 
at  New  York,  and  which  was  sold  because  damaged  and  not  fit  to 
be  carried  forward.  It  was  held  that  acceptance  or  acquiescence 
by  those  representing  the  owners  of  the  cotton  under  such  circum- 
stances raised  a  fair  inference  that  further  carriage  of  the  cotton 
was  dispensed  with,  and  implied  an  agreement  to  pay  pro  rata 
freight.  In  these  commercial  cases  the  rule  should  be  uniform  and 
cei-tain  and  easily  applied,  and  it  is  important  that  the  courts  should 
not  lend  themselves  to  confusion  by  subtile  distinctions.  The  rules 
of  general  average,  and  for  settling  losses  arising  from  disaaters, 
must  be  somewhat  arbitrary;  but  it  is  most  important  that  they 
should  be  fixed,  in  order  that  merchants,  carriers,  and  insurers  may 
make  their  contracts  understandingly.  Accepting,  therefore,  the 
decision  of  the  circuit  court  of  appeals  of  the  Second  circuit  as  the 
mle  to  govern  this  case,  I  hold  that  the  petitioner  is  entitled  to  re- 
ceive the  back  charges  for  freight  paid  by  it  in  respect  to  the  cotton 
not  destroyed,  and  its  freight  charges  on  the  cotton  not  destroyed. 
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These  itema  of  freight  and  back  charges  nonallowed  the  petitioner 
mast  contribate  its  proportionate  share  of  the  salvage  and  attend- 
ant expenses.  In  respect  to  the  cotton  destroyed,  the  petitioner 
can  recover  neither  the  back  charges  nor  its  freight. 


THE  JOHN  F.  GAYNOK. 

(District  Court,  D.  Oonnectlcat    Jane  27,  188&> 

OoLLiBioR— Schooner  and  Too. 

A  scbooner  and  tug  colliding  In  Long  Island  Sonnd  at  night,  held  botb 
In  fanlt,— the  schooner  for  changing  her  coarse,  and  lufSng  up  Into  the 
wind,  probably  through  the  inattention  of  the  captain  or  mate  or  both, 
who  were  the  only  persons  on  board,  and  who  had  been  long  on  daty  with- 
out sufficient  sleep;  and  the  tug  for  going  for  at  least  half  a  mile  at  right 
angles  to  the  coarse  of  the  schooner,  and  then  changing  course  In  order 
to  cross  her  bow,  when  It  was  certain  the  schooner  could  not.  avoid  the 
tug's  hawser  and  tow  without  changing  her  course. 

This  was  a  libel  in  rem  by  John  B.  Eaton  and  others,  owners  of 
the  schooner  Dreadnaaght,  against  the  steam  tng  John  F.  Gaynor,  to 
recover  damages  resulting  from  a  collision. 

Ailing,  Webb  &  Morehouse  and  Harrington  Putnam,  for  claimants. 
Samuel  Park,  for  libelants. 

TOWNSEND,  District  Jndge.  At  5  o'clock  on  the  morning  of 
November  22,  1897,  the  claimant's  steam  tag  Gaynor,  91  feet  long, 
and  having  a  scow  in  tow,  ran  into,  stradi,  and  sank  libelants' 
schooner  Dreadnaaght,  39^  tons,  at  a  point  in  Long  Island  Bound 
about  one  mile  west  of  Bartlett's  Beef  lightship.  The  wind  was 
northwest,  and  blowing  a  good  breeze.  The  tide  was  at  the  last 
quarter  of  the  flood.  The  tug  was  on  a  voyage  from  Point  Judith, 
B.  I.,  to  Sachem's  Head,  Conn.  The  schooner  was  bound  from  New 
York  to  Westerly,  R  I.,  running  free,  and  each  vessel  was  going  at 
about  six  miles  an  hour.  Each  boat  carried  the  regulation  lights. 
It  was  a  good  night  fur  seeing  the  lights,  and  eadi  vessel  claims  that 
it  sighted  the  other  at  a  good  distance  away.  The  libelants  contend 
that  the  schooner  kept  about  on  a  due  east  course,  but  that  the  tug 
failed  to  keep  out  of  the  way  of  the  schooner,  and  changed  her  course 
so  as  to  cross  the'  schooner's  bow.  The  claimants  allege  that  the 
schooner  changed  her  course,  and  thereby  caused  the  colliraon.  The 
evidence  was  almost  entirely  in  the  form  of  depositions,  and  is  full  of 
inconsistencies  and  contradictions.  The  theory  of  the  collision  ad- 
vanced by  the  claimants  receives  some  support  from  the  admitted 
facts  and  other  sources.  It  is  admitted  or  proved  that  there  were 
only  two  men  on  the  schooner, — a  captain  and  mate  and  steward; 
that  the  captain  had  been  on  duty,  pumping,  every  20  minutes,  or 
steering  the  schooner,  without  rest  or  sleep,  from  ha'. ."  past  4  Sunday 
afternoon  until  the  time  of  the  collision,  5  o'clock  Monday  morning; 
that  the  mate-steward,  who  was  paid  extra  because  he  did  not  have 
very  much  sleep  when  on  these  trips,  either  had  been  without  sleep 
for  8 J  hours  or  was  below  asleep  until  the  captain  called  him,  just 
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befwe  the  collision;  and  that  the  captain  of  the  schooner  admitted 
that  he  had  seen  the  red  light  of  the  tng  for  a  considerable  time  before 
the  collision.  In  view  of  the  evidence  as  to  Stewart,  the  schooner's 
mate,  coming  on  board  the  tug  without  his  coat,  in  view  of  the  long 
hours  of  arduous  work  imposed  on  the  captain  and  mate  of  the 
schooner,  and  of  the  whole  evidence,  I  conclude  that  after  the  tag 
had  ported  her  helm,  and  the  vessels  were  going  red  to  red,  the 
schooner  changed  her  course,  and  luffed  ud  into  the  wind,  through 
the  inattention  of  the  captain  or  mate  or  both,  and  that  this  change 
of  course  contributed  to  cause  the  collision.  The  question,  then, 
arises  as  to  whether  the  tug  also  was  negligent  The  principal  wit- 
ness for  the  claimants  was  Pendleton,  the  mate,  who  was  steering  the 
tug.  According  to  hss  testimony,  the  schooner,  when  he  first  saw  it, 
showed  both  lights,  then  for  a  few  minutes  only  her  red,  and  when 
she  was  a  mile  (afterwards  changed  by  him  to  a  half  mile)  away  she 
luffed  to  port,  showing  her  green  light  only,  and  from  that  time  to  the 
time  of  the  collision  kept  a  northeast  course.  He  admits  that  for 
half  a  mile  he  thus  proceeded  at  right  angles  in  the  then  course  of  the 
schooner,  and  that  near  the  close  of  the  half  mile  he  changed  his  own 
course  to  northwest,  and  struck  the  schooner  amidships.  He  also 
admits  that  if  he  had  simply  kept  his  course  after  the  schooner 
changed  to  the  northeast,  he  would  have  avoided  ha,  and  that,  al- 
though the  schooner  might  have  avoided  his  tug,  she  could  not  have 
avoided  the  tow  without  again  changing  her  course.  In  thus  going 
for  a  half  mile  at  right  angles  to  the  course  of  the  schooner  and  then 
changing  his  course  in  order  to  cross  her  bow,  when  it  was  then  cer- 
tain that  the  schooner  could  not  avoid  his  hawser  and  tow  without 
changing  her  course,  was  n^ligence. 

Certain  testimony  as  to  a  conversation  between  the  captain  of  the 
qchooner  and  the  pilot  of  the  tug  was  admitted  subject  to  exception 
with  the  request  that  the  court  would  afterwards  rule  thereon.  The 
testimony  as  to  the  admissions  of  the  pilot  is  admitted  only  for  the 
purpose  of  qualifying  the  statements  contained  in  his  deposition.  Let 
a  decree  be  entered  dividing  the  damages,  and  referring  the  matter  to 
a  commissioner. 


THB  BOSBDALBL 

THE  OREGON. 

(District  Court,  S.  D.  New  Tork.    Ifarch  28,  1S9S.) 

I.  COLLniOH— SlONALS   HOT   NOTICED— SlOHALS    OlOTTBD  — RODHDnrS    013T    OV 

8i,n». 

The  fenryboat  O.  rounding  out  of  her  slip  at  Broadway,  WllUamabnrs, 
and  going  up  the  East  river  against  the  ebb  tide,  came  In  coUlalon  at  a 
small  angle  In  about  mid  river  off  S.  Fifth  street,  with  the  passenger 
steamer  R.  coming  down  at  12  to  13  knots  speed.  The  R.  when  abont 
600  yards  away  gave  one  whistle  and  ported.  The  O.  did  not  hear  that 
signal  and  gave  no  whistle  until  too  late;  she  claimed  that  the  R.  was  so 
Close  to  the  Brooklyn  shore  that  the  O.  was  obliged  to  go  to  the  left,  but 
the  contrary  was  found  upon  the  evidence.  HeU,  that  the  O.  was  In  ftinlt; 
(1)  for  lack  of  lookout  and  attention  to  the  R.'s  signal;  (2)  for  giving  no 
signal,  If  she  designed  to  cross  the  R.'s  bow,  which  was  on  the  O.'s  star- 
board band;  (3)  for  not  rounding  to  pass  to  the  right  of  mid  river  as  she 
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might  easily  bare  done,  tbe  conrses  of  the  two  vesaels  aa  she  roundefl, 
coming  about  head  and  head.  EM,  also,  that  tbe  R.  vras  jagtified  In 
counting  upon  that  navigation  by  tbe  O.,  In  the  absence  of  any  signa* 
to  the  contrary,  but  that  the  B.  was  to  blame  for  her  speed  above  tbe  atst* 
ute  limit  of  10  knots,  and  that  the  damages  should  be  divided. 
IL  Damages— PERSONAL  Injuribs— Kkbvous  Bhocx— Cabqo — Hartxk  Act. 

Claims  for  Injuries  to  passengers  or  for  loss  of  baggage  are  not  within 
the  third  section  of  the  Harter  act;  and  for  loss  of  cargo,  the  exemption 
of  one  vessel  from  paying  her  share,  in  case  of  mutual  fault,  does  not 
increase  the  liability  of  the  other  vessel. 

Carpenter  &  Park,  for  the  Rosedale. 
Wilcox,  Adams  &  Green,  for  the  Oregon. 

W.  W.  Culver,  Dudley  R  Horton,  M.  A.  Leaser,  and  I.  A.  Ourwitch, 
for  creditors. 

BBOWN,  District  Judge.  The  above  petitions  to  limit  liabilitj 
grow  out  of  a  collision  which  occurred  in  the  East  river  off  South 
Fifth  street,  Williamsburg,  at  about  11:30  a.  m.  on  September  3, 
1896,  between  the  steam,  passenger  and  freight  boat  Bosedale,  ply- 
ing between  New  York  and  Bridgeport,  Conn.,  and  the  ferryboat 
Oregon,  plying  from  the  foot  of  Broadway,  Williamsburg,  to  Twenty- 
Third  street  in  the  East  river,  N.  Y.  By  the  collision  the  Rosedale 
was  sunk;  the  Oregon  was  damaged;  and  claims  to  personal  in- 
juries, and  also  for  loss  of  goods  on  tbe  Bosedale,  have  been  in- 
terposed. 

At  the  time  of  the  collision  the  tide  was  at  the  last  of  the  ebb  and 
weak.  The  Bosedale  was  coming  down  the  East  river,  and  as  her 
ofBcera  allege,  about  in  the  center  of  the  riveiv.'  The  Oregon's  wit- 
nesses say  she  was  close  over  to  the  Brooklyn  shore.  When  off  about 
South  First  street,  the  Oregon  was  'seen  just  leaving  her  slip  at 
Broadway  and  rounding  to  come  up  her  usual  course  in  about  mid 
river.  The  Oregon  was  then  about  600  yards  below  the  Bosedale, 
and  as  the  oiBcers  of  the  latter  say,  about  a  point  on  their  port  bow. 
In  a  few  seconds  the  Bosedale  gave  her  a.  signal  of  one  whistle,  to 
which  no  answer  was  received,  nor  was  any  signal  given  by  the 
Oregon  at  any  time  until  alarm  signals  shortly  before  the  colUsion, 
too  late  to  be  of  any  service.  Shortly  after  signaling,  the  Bosedale 
ported  her  wheel  slightly,  so  as  to  change  her  head  abont  half  a 
point  more  to  starboard;  and  soon  after,  receiving  no  answer  from 
the  Oregon,  she  slowed.  When  about  150  to  200  yards  apart,  both 
vessels  sounded  an  alarm  and  gave  the  order  to  reverse,  ^ey  came 
in  collision  in  abont  mid  river,  the  Oregon  striking  with  her  port  bow 
the  port  side  of  the  Bosedale  abont  20  feet  from  her  stem;  neither 
vessel,  as  I  find,  being  stopped  at  the  time  of  collision.  The  angle 
of  collision  is  not  definitely  fixed,  but  was  probably  small.  It  would 
be  at  once  increased,  because  both  boats  were  immediately  turned 
to  the  westward  by  the  force  of  the  collision,  and  that  would  nat- 
urally give  the  impression  of  a  larger  angle  at  the  moment  of  con- 
tact. 

The  East  river  at  the  place  of  collision  is  from  1,600  to  1,800  feet 
wide.  For  the  Oregon  it  is  claimed  that  the  speed  of  the  Bosedale 
was  at  the  rate  of  from  14  to  15  knots,  instead  of  only  10  knots,  the 
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limit  prescribed  by  statute;  that  when  the  Rosedale  was  first  seen 
off  South  First  street,  she  was  not  more  than  from  SOQ  to  400  feet 
off  the  Broolcljn  shore,  and  heading  about  straight  down  river,  and 
that  she  was  therefore  wholly  out  erf  the  way  and  to  the  eastward  of 
the  usual  course  of  the  Oregon,  so  that  the  Oregon  did  not  need 
to  give  her  any  further  attention,  and  that  the  Oregon  was  occu- 
pied in  avoiding  a  tug  and  tow  that  were  coming  up  a  little  to  the 
westward  of  the  center  of  the  river;  that  it  was  the  duty  of  the 
Rosedale  to  keep  along  the  Brooklyn  shore;  and  that  the  collision 
was  brought  about  solely  by  the  fault  of  the  Rosedale  in  her  exces- 
sive speed  and  change  of  course  of  at  least  two  or  three  points  to 
starboard. 

1.  There  is  great  contradiction  in  the  testimony  as  to  the  place  of 
the  Rosedale  in  the  river.  Several  of  the  witnesses  for  the  Oregon  are 
inconsistent  in  their  different  statements;  others  now  testify  differ- 
ently from  their  statements  before  the  local  inspectors.  The  usual 
course  of  the  Rosedale  was  down  the  middle  of  the  river.  No  rea- 
son appears  why  she  should  have  departed  materially  from  that  course 
upon  this  trip.  There  were  no  other  vessels  in  the  way;  and  in  or 
near  the  middle  of  the  river  she  had  a  more  favorable  tide  at  the 
last  of  the  ebb  than  she  would  have  had  near  the  shore  where  it 
would  be  slacker.  Her  own  officers  could  best  know  and  judge  of  her 
position;  and  their  testimony  that  she  was  in  about  mid  river  is 
substantiated  by  much  other  independent  testimony.  After  port- 
ing half  a  point,  she  went  not  more  than  800  feet  to  the  place  of 
collision,  and  this  would  give  only  about  80  feet  westing  to  mid 
river  where  the  coUkion  occurred.  My  conclusion  on  this  point,  not- 
withstanding the  oppo^te  testimony,  is  that  when  she  signaled  the 
Rosedale  was  but  little  nearer  to  the  Brooklyn  shore  than  to  the 
New  York  shore,  and  was  not  materially  out  of  mid  river. 

In  the  slack  ebb,  the  ferryboat  would  naturally  be  expected  to  go 
up  in  about  mid  river,  and  at  this  time  necessarily  so,  as  the  tug 
Anthracite  with  her  tow  was  but  little  on  the  New  York  side  of 
mid  river  and  opposite  the  ferryboat,  so  as  to  prevent  her  from  cross- 
ing beyond  mid  river.  As  the  ferryboat  rounded  up  the  river  she 
and  the  Rosedale  would  have  come  "nearly  head  and  head,"  i.  e.  so 
as  to  show  each  other,  if  it  were  night,  their  two  colored  lights.  It 
was  the  duty  of  each,  therefore,  to  go  to  starboard  under  a  port 
wheel,  as  when  rounding  a  bend  in  a  tortuous  stream.  The  John  S. 
Darcy,  29  Fed.  644,  647,  affirmed  in  38  Fed.  619.  The  Rosedale  nav- 
igated in  accordance  with  this  rule,  giving,  as  was  her  duty,  a  sig- 
nal of  one  whistle.  Had  the  ferryboat  observed  the  rule  and  done 
likewise,  no  collision  would  have  ensued.  Nothing  was  in  the  way 
of  the  ferryboat  to  prevent  her  from  observing  it  and  going  to  the 
right.  She  came  out  of  the  slip  with  her  helm  only  half  over  to  port; 
not  for  a  considerable  time  afterwards,  nor  until  collision  was  im- 
minent, did  she  put  it  hard  a-port.  As  she  was  heading  about 
straight  up  river  at  the  time  of  collision,  the  result  leaves  no  doubt 
that  bad  she  ported  more  when  the  Rosedale  was  first  seen,  or  when 
the  latter  gave  her  a  signal  of  one  whistle,  she  would  have  passed 
well  clear  of  the  Rosedale,  port  to  port,  as  the  rule  required. 
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'2.  On  coining  out  of  her  slip,  the  Oregon  had  the  Bosedale  on  her 
starboard  hand.  The  Bosedale  was  lees  than  a  third  of  a  mile  away 
and  on  a  crossing  course.  It  was,  tlrerefore,  the  Oregon's  duty  to 
keep  away  from  the  Bosedale,  and  under  the  circumstances  to  do 
this  by  going  to  the  right,  as  that  course  was  practicable,  easy  and 
safe,  while  crossing  her  bows  was  at  best  dangerous.  In  any  event, 
had  she  designed  to  cross  the  Bosedale's  bows,  it  "was  her  imper- 
ative duty,"  as  stated  by  the  court  of  appeals  in  the  case  of  The 
Albany,  81  Fed.  966,  971,  "to  signal  such  intention  by  a  two-blast 
signal  and  obtain  assent  to  it."  Had  such  a  signal  been  given,  the 
collision  no  doubt  would  have  been  avoided. 

This  collision  in  my  judgment  is  primarily  attributable  to  the  fault 
of  the  Oregon,  first,  in  having  no  lookout  properly  attending  to  his 
duties,  and  the  inattention  to  the  Bosedale,  or  to  her  signal  of  one 
whistle;  second,  to  the  pilot's  inattention  or  perhaps  ignorance  of 
the  rules  of  navigation,  in  apparently  supposing  he  had  the  right  of 
way;  thirdly,  to  the  pilot's  failure  to  give  a  signal  of  two  whistles 
to  the  Bosedale,  when  he  meant  to  cross  her  bows.  The  position  of 
the  Anthracite  was  no  real  embarrassment  to  the  ferryboat,  and  fur- 
nishes no  excuse  for  her  pilot's  inattention  to  the  Bosedale  and  her 
signal;  since  the  tug  and  tow  did  not  require  his  wheel  to  be  more 
than  halfway  to  port,  as  usual,  in  rounding  up  river.  Had  he  prop- 
erly attended  to  tiie  Bosedale,  or  observed  the  ordinary  rules  of  nav- 
igation, his  duty  was  plain  and  easy, — either  to  put  his  helm  hard 
over  and  go  to  the  right,  as  he  could  have  done  without  stopping,  or 
to  have  stopped  until  the  Bosedale  had  passed.  The  slight  port- 
ing of  the  Bosedale,  instead  of  interfering  with  the  performance  of 
this  duty,  facilitated  it.  The  Bosedale,  receiving  no  signal  of  two 
whistles  from  the  Oregon,  had  the  right  to  assume  that  the  Oregon 
would  keep  to  starboard. 

3.  The  Bosedale  had  no  lookout  forward.  But  it  is  plain  that  the 
Oregon  was  seasonably  observed  from  her  pilot  house,  and  that  a 
lookout  forward  would  have  added  nothing  to  the  observation  and 
knowledge  of  the  ofQcers,  for  the  purpose  of  avoiding  collision.  The 
absence  <rf  a  lookout  forward  was,  therefore,  immaterial. 

.  I  think  the  evidence  shows,  however,  that  the  Bosedale  was  in 
fault  for  excessive  speed  beyond  the  statute  limit  of  10  knots.  There 
is  much  outside  testimony  to  her  rapid  movement,  while  the  evi- 
dence of  her  oflScers,  in  this  regard,  is  necessarily  uncertain,.and  the 
direct  testimony  as  to  her  revolutions  leaves  no  doubt  in  my  mind 
that  she  was  making  from  12  to  13  knots  (besides  the  tideway)  when 
the  ferryboat  was  first  seen.  In  several  ways  this  clearly  contribut- 
ed to  the  collision,  and  I  must,  therefore,  hold  her  also  to  blame. 

4.  The  claim  of  damages  for  personal  injuries  in  behalf  of  Mrs. 
Tilden,  presents  a  very  difiQcuIt  question.  By  the  collision  she  was 
thrown  against  a  chair.  She  showed  no  injury  at  the  time.  It  is 
claimed  that  she  subsequently  became  incapacitated  to  perform  her 
household  duties  from  this  cause,  and  still  remains  so.  She  called  no 
physician  until  some  nine  days  after  the  accident,  and  since  then  has 
been  more  or  less  under  medical  treatment.  Her  complaints,  though 
seemingly  genuine  and  attended  with  undoubted  suffering,  are  not 


Digitized  by 


Google 


328  8S  FEDERAL  REPORTER. 

wholly  explicable.  The  most  skillfnl  examination  finds  some  spinal 
irritability,  with  such  discom^fprts  as  attend  that  condition.  The 
case  seems  to  belong  to  the  class  of  nervous  shock  occasioned  by  tlie 
circumstances  of  the  collision.  She  is  slowly  improving.  There  ii 
great  diversity  of  opinion,  even  in  the  medical  profession,  as  regards 
the  extent  of  the  incapacity  of  persons  suffering  from  these  nervoos 
disturbances.  On  the  whole  evidence  I  conclude  to  allow  to  her  the 
sum  of  $1,250;  and  to  her  husband  the  sum  of  $250. 

5.  A  claim*  has  been  interposed  by  Gross  &  Co.,  now  represented 
by  their  assignee,  for  the  loss  of  a  case  of  clothing  shipped  as  me^ 
chandise  at  Bridgeport  on  the  Rosedale,  consigned  to  GatskiU,  and 
to  be  transported  by  the  Bosedale  to  New  York  as  a  part  of  her 
cargo.  As  respects  the  liability  of  the  Jlosedale  for  this  loss,  I  mnst 
hold  the  claim  barred  by  the  tliird  section  of  the  Harter  act  (Act 
Feb.  13,  1893;  27  Stat.  445;  2  Supp.  Rev.  St.  p.  81),  since  the  fault 
by  which  the  loss  occurred,  so  far  as  the  Bosedale  is  involved,  wai 
a  fault  in  the  "navigation  or  management  of  the  ship."  It  is  sug- 
gested that  the  lack  of  a  lookout  forward  was  a  lack  in  "manning 
or  equipping"  the  vessel,  for  which  the  owners  are  responsible.  1 
have  found,  however,  that  the  absence  of  a  lookont  forward  <m  the 
Rosedale  was  not  in  this,  case  a  contributing  cause  of  the  collisioD, 
and  therefore  was  not  the  cause  of  the  damage.  But  aside  from 
tills,  there  is  no  evidence  or  presumption  that  the  vessel  was  not 
properly  manned  and  equipped.  The  evidence  is  to  the  contrary. 
Whether  a  lookout  is  stationed  forward  or  not,  when  the  ship  has 
a  competent  crew,  as  she  did  have  in  this  case,  depends  wholly  upon 
the  management  or  direction  of  the  ofiScers;  in  other  words,  it  is 
a  part  of  the  "management  of  the  ship,"  for  which  the  owners  are 
not  responsible  to  the  shippers  of  cargo.  Under  the  law  as  it  ex- 
isted prior  to  the  passage  of  the  Harter  act,  in  cases  of  collision  by 
the  common  fault  of  two  vessels,  where  each  is  required  to  pay  half 
the  damage,  it  has  been  adjudged  by  this  court  that  the  third  section 
of  the  Harter  act,  in  relieving  the  carrier  vessel  and  her  owners  from 
responsibility  for  their  half  of  the  damage  to  cargo,  was  not  de- 
signed to  increase  thereby  the  damage  payable  in  such  cases  by  the 
other  vessel.  The  Viola,-  60  Fed.  296;  The  Niagara,  77  Fed.  329, 
335.  The  claim  for  the  case  of  goods,  therefore,  can  be  proved  tif 
the  extent  of  one-half  the  damage  against  the  Oregon;  but  it  mnat 
be  disallowed  as  against  the  Rosedale. 

6.  Injuries  to  passengers,  and  claims  for  loss  or  damage  to  their 
personal  baggage,  not  shipped  as  merchandise  and  not  pa3ing  frdgbt, 
are  not  in  my  judgment  within  the  exemptions  of  the  first  clause  of 
the  third  section  of  the  Harter  act  These  claims,  therefore,  can  be 
proved  against  both  vessels.  The  claim  for  loss  of  ba^age  will  be 
referred  back  to  the  commissioner  to  ascertain  the  amoont,  if  not 
admitted. 

Decree  accordingly. 
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MOSES  V.  HAMBURG-AMERICAN  PACKET  CO.  et  al 

(District  Court,  S.  D.  New  Tork.    April  12,  1898.) 

O01.U810K— Pbrbonai.  Ibjubibs— Ticxkt  EzBMFTioira— |100  Lihitatioh— Haht 
TBB  Act. 

'  On  a  colUsion  In  New  York  harbor  causing  loss  of  the  hand  of  a  boy 
four  years  old,  a  steerage  passenger,  held  that  the  steamer,  being  In  fault, 
was  not  exempted  by  the  third  section  of  the  Harter  act,  nor  by  a  limi- 
tation to  $100  for  any  personal  Injuries  expressed  in  the  ticket,  this  not 
being  a  reasonable  provision;  nor  by  exemptions  from  liability  for  neg- 
ligence. 

Ldbels  in  personam  to  recover  damages  for  personal  injuries. 

Grossman  &  Vorhaus  (De  Lagnel  Berier,  of  coansel),  for  libelants. 

Wheeler  &  CJortis,  for  Hamburg  Line. 

Bobinson,  Biddle  &  Ward,  for  Clyde  Steamship  Ck). 

BKOWN,  District  Judge.  In  the  collision  between  the  steam- 
'  ships  Persia  and  Saginaw,  for  whidi  both  vessels  were  held  to  blame 
(84  Fed.  705),  the  libelant  Jacob  Moses,  then  four  years  and  eight 
months  old,  and  a  steerage  passenger  with  his  mother  on  the  Persia, 
suffered  such  injuries  of  the  right  Iiand  that  it  was  amputated  just 
below  the  wrist.  Libels  were  filed  for  damages  in  his  own  behalf  and 
also  by  the  father,  Abraham  Moses.  By  stipulation  between  the 
parties,  it  was  agreed  that  the  decision  upon  the  trial  of  the  principal 
cause  between  the  Persia  and  the  Saginaw,  as  respects  the  question 
of  negligence,  should  stand  as  the  decision  in  the  present  case;  and 
that  issue  is  therefore  disposed  of  In  faror  of  the  libelants. 

The  answer  of  the  Hamburg  Company,  the  owners  of  the  Persia,  set 
np  as  a  further  defense,  (1)  the  provisions  of  the  Harter  act  (Feb.  13, 
1893;  2  Supp.  Rev.  St.  p.  81);  and  (2)  the  following  provision  in  the 
contract  of  carriage: 

"Neither  the  ship,  the  shipowner  or  the  agent  Is  responsible  beyond  the 
amount  of  $100  for  loss  of  or  Injury  to  the  passengers  of  the  Persia,  arising 
from  steam,  latent  defects  in  the  steamer,  *  *  *  default  or  negligence  of 
the  shipowner's  servants,  whether  on  board  the  ship  or  not,  or  from  the 
negligence  In  navigation  of  any  other  vessel." 

Neither  of  these  defenses  can  I  think  be  sustained.  The  first  is 
not  consistent  with  previous  adjudications  in  this  court,  or  with 
the  proper  construction  of  the  act  of  1893,  as  recently  expounded  in 
the  case  of  The  Delaware,  161  U.  S.  459,  16  Sup.  Ot.  516.  In  the 
latter  case  the  libel  was  filed  by  the  master,  owner  and  crew  of  the 
tug  Talisman  to  recover  damages  arising  from  a  collision  of  the  Dela- 
ware with  the  Talisman  through  the  faulty  navigation,  as  it  was  d^ 
termined,  of  the  Delaware  alone.  Upon  an  appeal  from  a  decree 
in  favor  of  the  libelant,  the  question  was  submitted  upon  certificate 
to  the  supreme  court,  whether  the  Harter  act  afforded  any  defense. 
The  third  section  of  that  act,  read  literally,  is  broad  enough  to  in- 
clnde  all  damages  inflicted  upon  other  vessels  by  collision;  just  as  it 
1b  claimed  in  this  case  that  the  statute  is  broad  enough  to  include, 
and  must,  it  is  therefore  urged,  include  personal  injuries  to  passen- 
gers.    The  supreme  court,  however,  held  otherwise  as  respects  col- 
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liaion  damages  to  other  vessels;  and  In  the  opinion  of  the  court,  de- 
livered by  Mr.  Justice  Brown,  it  is  said: 

"It  Is  entirely  clear,  however,  that  the  whole  object  of  the  act  1b  to  modify 
the  relations  previously  existing  between  the  vessel  and  her  cargo.  This  Is 
apparent  not  only  from  the  title  of  the  act,  but  from  Its  general  tenor  and 
provisions,  which  are  evidently  designed  to  ftx  the  relations  between  the 
cargo  and  the  vessel,  and  to  prohibit  contracts  restricting  the  liability  of  the 
vessel  and  owners  in  certain  particulars  connected  with  the  construction, 
repair  and  outfit  of  the  vessel,  and  the  care  and'  delivery  of  the  cargo." 
Page  471,  161  U.  S.,  and  page  522,  16  Snp.  Ct.  "It  Is  true  that  the  general 
words  of  the  third  section  above  quoted,  if  detached  from  the  context  and 
broadly  construed  as  a  separate  provision,  would  be  susceptible  of  the  mean- 
ing claimed,  but  when  read  In  connection  with  the  other  sections  and  with 
the  remainder  of  section  3,  they  show  conclusively  that  the  liability  of  a 
vessel  to  other  vessels  with  which  It  may  come  In  contact  was  not  Intended 
to  be  affected."     Page  474,  161  U.  S.,  and  page  623,  16  Sup.  Ct. 

The  entire  course  of  reasoning  in  the  opinion  in  support  of  the  de- 
cision of  the  court  that  the  only  object  of  the  act  is  "to  modify  the 
relations  previously  existing  between  the  vessel  and  her  cargo,"  is 
equally  applicable  in  excluding  the  act  from  any  application  to  pas- 
sengers. 

A  further  consideration  not  there  referred  to,  but  suggested  by 
the  present  case,  is  the  fact  that  section  3  is  expressly  limited  in  its 
application  to  vessels  "transporting  merchandise  or  property."  He 
Persia  carried  merchandise  as  well  as  passengers.  But  there  are 
many  vessels  that  carry  passengers  only,  and  to  those  vessels  the  act 
cannot  apply.  But  it  is  not  conceivable  that  congress  intended  by 
this  act  to  discriminate  between  these  two  classes  of  vessels  in  re- 
spect to  their  liability  for  negligent  injuries  to  passengers,  and  to 
provide  that  the  one  class  should  be  exempt  from  liability  and  the 
other  class  not  exempt,  simply  because  the  former  carries  merchandise 
and  the  latter  does  not.  The  restriction  of  the  third  section  to  "ves- 
sels carrying  merchandise"  is  indicative  of  the  limited  scope  of  the 
act,  as  construed  by  the  supreme  court,  extending  only  to  the  rela- 
tions between  the  vessel  and  her  cargo,  or  its  owners.  See  The  Viola, 
59  Fed.  632,  634,  60  Fed.  296;  The  Niagara,  77  Fed.  335.  That  the 
third  section  does  not  apply  to  passengers  or  their  baggage  was  ruled 
by  this  court  in  the  recent  case  of  The  Rosedale  and  Tte  Oregon,  88 
Fed  324. 

2.  In  cases  not  within  the  exemptions  of  the  Harter  act ,  the  law 
of  this  country  In  respect  to  the  liability  of  carriers  for  damages  aris- 
ing though  the  n^ligence  of  their  servants,  as  established  in  Rail- 
road Co.  T.  Lockwood,  17  Wall.  357,  has  not  been  changed.  A  rea- 
sonable provision,  however,  in  the  bill  of  lading  or  other  contract, 
limiting  the  extent  of  the  carrier's  liability  for  loss  or  Injury  of  goods, 
operating  as  a  liquidation  of  damages  in  advance,  and  having  refer- 
ence to  the  price  of  carriage,  is  sustained.  Hart  v.  Bailroad  Co.,  112 
U.  S.  331,  5  Sup.  Ct.  151.  If  the  provision  of  the  contract  of  tran^Mr- 
tation  in  this  case  were  a  reasonable  provision  of  that  character,  I 
think  it  should,  therefore,  be  upheld.  But  considering  the  nature 
of  the  injuries  liable  to  happen  to  passengers  through  careless  naviga- 
tion, including,  it  may  be,  the  loss  of  life  or  limb,  and  the  large  awards 
often  made  therefor,  which  the  courts  have  often  held  to  be  not  unrea- 
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sonable  or  ezcessive,  it  seems  to  me  that  a  stipnlation  that  the  dama- 
ges for  any  possible  personal  injury  shall  not  exceed  |100,  cannot  be 
serionsly  considered  as  any  reasonable  or  substaiitial  pro^sion  what- 
eyer.  Where  the  right  to  limitation  as  respects  damages  to  property 
has  been  sustained,  there  lias  been  at  least  some  reasonable  or  appre- 
ciable proportion  between  the  sum  fixed  and  the  loss  contemplated. 
In  this  stipnlation,  there  is  no  such  reasonable  rdation.  The  sum  of 
flOO  is  Bcarcdy  more  than  a  nominal  sum.  Under  the  decision  abore 
referred  to  I  must,  therefore,  find  that  this  clause  of  the  contract  can- 
not be  upheld  as  a  reasonable  provision. 

3.  The  father,  in  the  present  case,  was  engaged  in  the  clothing  busi- 
ness, as  a  manufacturer  or  dealer  in  a  comparatiTely  small  way.  The 
son  was  likely  to  be  brought  up  in  the  same  or  a  similar  business.. 
Taking  all  the  drcnmstances  into  account,  I  think  an  allowance 
should  be  made  of  $2,500  to  the  son,  and  fSOO  to  the  father,  for  which 
gams  decrees  may  be  entered  with  costs. 


THE  KBNSINGTOH. 
(District  Court,  S.  D.  New  York.    July  «,  1898.) 

L  Oasribba  bt  Ska— PASSBiroBRa'  BAoeAOB— Sba  Pbbils— Bdrdeit  ov  Pkoov 
— Stowage — Exbxftionb  fob  Negliobkcb— Fobbiom  Law — Habteb  Act. 
Sxtraordlnarlly  rough  weather  warrants  a  finding  of  damagre  to  cargo 
or  baggage  by  sea  perils,  provided  proof  of  ordinary  good  stowage  is  first 
given  by  the  ship.  This  preliminary  burden  is  upon  the  ship,  and  cannot 
rest  upon  mere  presumption.  Bxemptions  for  negligence  contracted  for 
in  a  foreign  port  on  a  foreign  vessel,  though  valid  where  made,  will  not 
excuse  torts  and  consequent  damage  within  our  territorial  Jurisdiction. 
The  Barter  act  does  not  apply  to  passengers  or  their  baggage. 

8.  Baxb— LmrriNO  Liabilitt  bt  Contbaot. 

It  is  competent  for  carriers  by  sea  to  limit  their  liability  for  passen- 
gers' baggage  to  a  specified  sum,  unless  higher  rates  are  paid  for  any 
excess  in  value;  and  when  this  provision  Is  plainly  incorporated  In  the 
body  of  the  ticket,  and  ample  opportunity  Is  afforded  the  passenger  to 
know  it  and  comply  with  it,  it  becomes  a  part  of  the  contract  of  carriage 
and  binding,  and  in  this  case  was  held  to  limit  the  libelants'  recovery. 

Boger  Foster,  for  libelants. 

Bobinson,  Biddle  &  Ward,  for  claimant. 

BBOWN,  District  Judge.  The  above  libel  was  filed  by  Mrs.  Bleeck- 
er  and  her  daughter  to  recover  for  the  loss  of  their  trunks  and  per- 
sonal effects  upon  their  passage  by  the  British  steamship  Kensing- 
ton, of  the  Red  Star  Line,  from  Antwerp  to  New  York  in  December, 
1897.  The  defense  was  a  loss  by  sea  perils,  and  second,  a  limitation 
to  the  sum  of  250  francs  under  the  provisions  of  the  passenger  ticket. 

The  libelants'  trunks  were  stowed  in  what  was  knovm  as  No.  2 
upper  steerage  in  the  after  part  of  the  third  deck  above  the  hold, 
sometimes  used  for  passengers.  A  few  other  trunks  were  stowed 
there,  and  some  crates  of  china.  The  steamer  sailed  from  Antwerp 
December  11th.  The  voyage  was  extremely  rough.  For  the  most 
of  the  time  the  passengers  were  not  allowed  on  declL    On  December 
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20th  the  steamer  met  a  very  heavy  gale  ia  which  she  labored  hearily 
and  was  obliged  to  lie  to  for  14  or  15  hours,  which  had  not  previously 
occurred  in  the  master's  experience  of  23  years.  The  stouner  was 
a  first-class  ship  of  about  8,000  tons.  In  this  gale  some  of  the  bag- 
gage got  adrift,  both  in  No.  2  steerage  and  in  the  steerage  on  the 
deck  below.  As  soon  as  it  was  possible  the  apartment  where  the 
libelants'  baggage  was  stowed  was  examined,  and  the  captain  de- 
scribes it  as  being  in  a  state  of  chaos.  Trunks  and  crates  were 
broken  and  damaged  by  water  in  the  apartment,  coming  from  the 
condensation  of  steam  from  a  steam  pipe  which  bad  been  carried 
away  in  the  storm.  The  vessel  arrived  in  New  York  on  the  morning 
of  December  23d.  The  value  of  the  contents  of  the  trunks  was  above 
250  francs  for  each  of  the  two  passengers,  and  it  is  stated  in  the 
libel  to  have  been  of  the  value  of  ?2,000.  The  libelants  had  been 
traveling  in  Europe  for  about  a  year.  The  evidence  leaves  no  doubt 
that  the  ticket  for  the  two  passengers,  which  is  marked  "Claimant's 
Exhibit  A,"  was  purchased  by  Mrs.  Bleecker  in  Paris  on  December 
2d.  She  testifies  that  at  that  time  she  paid  part  of  the  money  for 
the  passage  and  afterwards  on  arrival  at  Antwerp  paid  the  rest. 
The  ticket  is  dated  at  Paris  December  2, 1897;  and  there  is  a  stamped 
receipt  beneath  the  signature  of  the  ticket,  dated  at  Antwerp,  De- 
cember 10th,  for  the  balance  of  the  passage  money.  This  accords 
with  the  testimony  of  Mrs.  Bleecker,  that  she  paid  this  balance  at 
the  office  of  the  company  in  Antwerp  on  the  day  before  the  steamer 
sailed,  and  at  the  same  time  delivered  her  trunks  and  received  her 
baggage  check,  stating  that  it  was  shipped  "subject  to  the  conditions 
contained  in  the  company's  ticket  and  bill  of  lading." 

In  the  body  of  the  ticket,  under  the  head  of  "Notice  to  Passen- 
gers," it  fs  stated  as  follows: 

"It  l8  a  condition  upon  which  this  ticket  Is  granted  and  Is  mutually  agreed 
(or  the  consideration  aforesaid  that"  ♦  •  •.  Here  follow  10  paragraphs 
In  type  somewhat  smaller  than  the  preceding  type,  but  perfectly  clear  and 
legible,  stating  numerous  conditions.  These  10  paragraphs  are  followed  by 
the  provision:  "All  questions  arising  hereunder  are  to  be  settled  according 
to  Belgian  law  with  reference  to  which  this  contract  Is  made;"  after  which 
is  the  signature  of  the  company's  agent  The  third  paragraph  provides  that 
"the  shipowner  or  agent  are  not  under  any  circumstances  liable  for  loss,  de- 
fault, injury  or  delay  to  the  passenger  or  his  baggage,  arising  from  the  act 
of  God,  public  enemies,  fire,  robbers,  thieves  of  whatever  kind,  whether  on 
board  the  steamer  or  not,  perils  of  the  sea,  rivers,  or  navigation,  accidents  to 
or  of  machinery,  boilers  or  steam"  •  •  •  "or  from  any  act,  neglect  or  de- 
fault of  the  shipowners'  servants,  whether  on  board  the  steamer  or  not," 

"The  shipowner  or  agent  shall  not  under  any  circumstances  be  liable  for  any 
loss  or  delay  of  or  li^ury  to  passengers'  baggage  carried  under  this  ticket 
beyond  the  sum  of  250  francs,  at  which  such  baggage  is  hereby  valued,  unless 
a  bill  of  lading  or  receipt  be  given  therefor  and  freight  paid  in  advance  on 
the  excess  value  at  the  rate  of  one  per  cent  or  its  equivalent." 

At  the  time  when  her  baggage  was  delivered  to  the  company  at 
Antwerp  on  the  10th  of  December,  Mrs.  Bleecker  made  no  statement 
of  its  value,  and  paid  no  freight  on  its  excess  over  250  francs. 

No  evidence  was  introduced  as  to  the  particular  mode  of  stowage, 
except  that  it  was  stowed  by  the  company's  stevedore  at  Amsterdun 
under  the  supervision  of  the  third  ofQcer,  who  at  the  time  of  the 
trial  was  sick  there. 
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1.  Contrary  to  the  libelants'  contention,  I  must  hold  npon  ilie 
aathorities  that  a  ticket  of  the  character  abore  described  for  a  trans- 
atlantic passage  is  a  unilateral  contract,  and  like  a  bill  of  lading  is 
binding  apon  the  person  who  receives  it,  so  far  as  its  prorisions  are 
reasonable  and  TaUd.  It  is  essentiallj  of  the  same  character  as  the 
ticket  in  the  case  of  Steers  t.  Steamship  Co.,  (57  N.  Y.  1,)  where  John- 
son, J.,  in  reference  to  a  claim  similar  to  this  observes : 

"The  plaintiff,  by  her  agent,  was  an  applicant  for  a  passage  to  Europe  by 
the  defendant's  ship,  the  voyage  to  be  commenced  at  a.  future  day,  and  re- 
ceived on  payment  of  the  price  a  written  engagement  from  the  defendant 
expressing  Its  undertaking.  A  printed  facsimile  of  this  paper  Is  before  us, 
and  althflugh  part  of  It  Is  In  smaller  type  than  the  rest,  no  part  of  It  Is  In 
such  type  as  to  suggest  to  the  mind  the  Idea  of  concealment  as  the  possible 
motive  for  Its  being  so  printed."  •  •  •  "Looking  to  the  course  of  business, 
the  court  may  take  notice  that  an  engagement  for  a  voyage  across  the  ocean 
Is  a  matter  of  more  deliberation  and  attention  than  buying  a  railroad  ticket 
or  taking  an  express  company's  receipt  for  baggage  or  for  freight  There  Is, 
therefore,  no  room  In  such  a  case  for  the  suggestion  that  the  party  is  sur- 
prised Into  a  contract,  when  be  supposes  himself  only  to  be  taking  a  token 
indicative  of  his  right.  The  paper  in  evidence  onght,  therefore,  to  be  re- 
garded as  having  received  the  mutual  assent  of  the  parties,  and  as  being,  aa 
its  langnage  purports,  their  contract  touching  the  voyage  in  question." 

I  find  nothing  later  diminishing  the  force  of  these  observations. 
See  Zimmer  v.  Railroad  Co.,  137  N.  Y.  460,  463,  33  N.  E.  642. 

2.  One  of  the  exemptions  specified  in  this  ticket  or  contract  is 
losses  "by  perils  of  the  sea,"  and  upon  the  evidence,  if  preliminary 
proof  of  good  stowage  had  been  given,  I  think  a  prima  facie  case  of 
loss  by  sea  perils  would  have  been  made  out,  which  it  was  incum- 
bent on  the  libelants  to  rebut  by  proof  of  negligence  in  the  ship. 
The  evidence  leaves  no  doubt  that  the  passage  was  one  of  very 
extraordinary  severity,  such  as  might  account  naturally  for  what 
happened,  viz.  the  baggage  getting  adrift  and  breaking  the  steam 
pipe,  even  though  the  baggage  was  well  stowed;  but  it  might  also 
have  happened  from  poor  stowage,"  of  which  some  evidence  was 
sought  to  be  given,  though  I  do  not  regard  it  as  of  much  weight 
There  is  no  direct  evidence  of  the  mode  of  stowage,  but  only  that 
the  baggage  was  stowed  by  the  regular  stevedore  of  the  line.  It  is 
urged  that  this  furnishes  a  reasonable  inference  of  customary  good 
stowage;  and  when  there  is  proof,  as  there  is  in  this  case,  of  very 
extraordinary  weather  and  rolling  of  the  ship,  such  as  would  nat- 
urally cause  baggage  stowed  with  ordinary  care  to  get  adrift,  it  is 
claimed  that  the  authorities  indicate  that  the  burden  of  proof  is 
on  the  libelants  to  show  some  negligence,  but  for  which  the  loss 
might  nevertheless  have  been  avoided.  See  Clark  v.  Barnwell.  12 
How.  272,  280.  The  supreme  court  in  that  case  approved  the  rul- 
ing of  Lord  Chief  Justice  Denman  in  Muddle  v.  Stride,  9  Car.  &  P. 
880: 

"That  if  on  the  whole  It  be  left  in  doubt  what  the  cause  of  the  injury  is. 
or  If  it  may  as  well  be  attributable  to  perils  of  the  sea  as  to  negligence,  the 
.plaintiff  cannot  recover,"  •  •  •  "but  the  Jury  were  to  see  clearly  If  the 
defendants  were  guilty  of  negligence  before  they  could  find  a  verdict  against 
them." 
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In  the  case  of  The  Neptane,  6  Blatchf.  193,  Fed.  Cas.  No.  10,118, 
the  same  point  was  ruled  where  a  steamship  "encoantered  on  the 
voyage  an  nnusually  violent  storm  which  fully  acconnted  for  the 
damage  within  an  exception  in  the  bill  of  lading";  and  it  was  held 
by  Mr.  Jastice  Nelson  that  this  threw  the  onus  on  the  shipper  to 
establish  carelessness  or  negligence  on  the  part  of  the  master  or 
owner  of  the  vessel  leading  to  5ie  particular  loss;  and  for  failure  to 
establish  this  a  decree  dismissing  the  libel  was  affirmed.  See  The 
Fern  Holme,  24  Fed.  502,  503;  The  Portuense,  35  Fed.  670.  These 
cases,  however,  do  not  dispense  with  the  usual  proof  of  good  stow- 
age by  the  ship.  To  assume  proper  stowage  upon  mere  inference, 
and  to  throw  upon  a  shipper  or  passenger  the  burden  of  proving  the 
contrary,  without  any  proof  by  ihe  ship,  seems  unreasonable  and  in- 
equitable, considering  that  proof  on  this  subject  is  peculiarly  with- 
in the  power  of  the  ship  to  produce,  and  comparatively  easy  for  her, 
but  difficult  If  not  impossible  for  the  passenger  or  shipper.  Proper 
stowage,  moreover,  is  essential  to  seaworthiness  as  respects  cargo, 
or  baggage;  and  hence  this  essential  preliminary  condition  of  aea- 
worthiness  should  have  been  established  by  the  ship  by  proof  of  pnq>- 
er  stowage,  just  as  in  The  Edwin  I.  Morrison,  153  U.  S.  210,  14 
Sup.  Ct.  829,  it  was  held  necessary  to  be  established  by  proof  of 
proper  inspection.  In  Clark  v.  Barnwell,  supra,  it  is  expressly  stat- 
ed in  the  opinion  of  the  court  (page  281)  that  the  stowage  was  good. 
The  record  and  the  opinion  of  Shipman,  J.,  in  the  court  below  in 
the  case  of  The  Neptune  show  the  same;  and  the  same  appears  in 
the  otiier  cases  above  cited.  This  branch  of  the  defense,  therefore, 
I  cannot  sustain. 

3.  The  limitation  of  liability  to  250  francs,  is  a  limitation  which 
it  was  competent  for  the  defendant  company  to  make.  Hart  v. 
Bailroad  Co.,  112  TJ.  S.  331, 6  Sup.  Ct.  151.  The  libelants  are  charge^ 
able  with  notice  of  this  provision  whether  they  read  the  contract  or 
not.  The  ticket  was  in  tiieir  possession  for  more  than  a  week  before 
the  ship  sailed,  and  before  the  baggage  was  delivered  to  the  com- 
pany. Every  European  traveler  knows  how  much  more  exacting 
there  than  with  us  are  the  usual  conditions  as  respects  the  transpor- 
tation of  luggage,  and  the  extra  charges  therefor.  There  was  noth- 
ii^S  ^Q  justify  the  libelants  in  supposing  there  were  no  restrictions 
as  to  baggage;  and  they  had  abundant  opportunity  to  examine  the 
clear  provisions  of  their  ticket;  and  if  they  were  ignorant  of  them 
it  was  by  their  own  choice  It  is  not  unreasonable  that  carriers 
should  refuse  for  an  ordinary  charge  to  hold  themselves  answerable 
for  an  extraordinary  or  indefinite  responsibility,  and  to  charge  extra 
compensation  for  increased  risks;  if  travelers  pay  no  attention  to 
the  provisions  on  these  points  incorporated  into  the  contract  of  car- 
riage, it  is  right  that  they  should  themselves  bear  the  additional  riek. 

In  the  recent  case  of  Galderon  v.  Steamship  Co.  (April  25,  1898) 
18  Sup.  Ct.  588,  the  supreme  court,  in  refusing  to  the  carrier  the 
benefit  of  any  linxitation,  did  so  upon  the  distinct  ground  that  the 
limitation  there  sought  was  against  all  liability,  and  rfcognjzed  the' 
validity  of  such  a  limitation  as  is  here  provided. 
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4.  Proof  was  taken  by  depositions  that  the  Belgian  law  sustains 
exemptions  of  carriers  from  responsibility  for  the  negligence  of  serv- 
ants when  the  contract  so  proyides.  In  the  answer  to  the  cross  in- 
terrogatories on  this  point,  the  witness  did  not  state  at  length  the 
authorities  and  decisions  in  the  sense  in  which  the  libelants'  conn- 
sel  intended  by  Ms  interrogatories  that  the  witness  should  state;  but 
the  answer  is  in  such  form,  with  a  reference  to  the  authorities  relied 
upon,  that  I  do  not  think  there  was  any  intent  on  the  witness'  part 
to  evade  the  question,  which  in  translation  into  another  language 
may  have  appeared  only  to  call  for  the  references  to  the  authorities 
instead  of  the  language  of  the  decisions;  and  indeed  the  language 
of  the  decisions  was  not  in  terms  asked  for  by  the  interrogatories. 
I  do  not  think  the  failure  to  answer  the  cross  interrogatories  more 
fully,  therefore,  detracts  from  the  credit  to  be  given  to  the  deposi- 
tion, which  is  in  fact  in  accord  with  the  general  law  of  Continental 
Europe.  The  libelants'  counsel,  however,  in  preferring  to  proceed  to 
trial  rather  than  incur  the  delay  of  sending  the  commission  back  to 
the  commissioner  for  further  answers  on  this  point,  in  effect  waived 
any  objection  on  this  score. 

This  contract  of  carriage  was,  however,  to  be  performed  in  part 
within  our  own  jurisdiction,  by  the  delivery  of  the  baggage  here  in 
good  condition;  and  though  the  presumed  negligence  as  respects 
proper  stowage  was  negligence  abroad,  it  cannot  be  said  that  none 
of  tbe  consequent  damage  occurred  within  onr  jurisdiction.  Upon 
the  evidence  I  think  that  damage  to  the  extent  of  at  least  250  francs, 
as  to  each  libelant,  did  occur  here;  so  that  the  cause  of  action  in 
part  arose  here;  and  in  such  cases  our  own  law,  as  respects  exemp- 
tions that  are  against  public  policy,  must,  I  think,  control.  It  is  not 
competent  for  the  respondent  to  defend  a  tort  committed  here  by 
proof  of  a  foreign  contract  void  as  against  our  public  policy.  It 
is  a  question  of  comity  purely;  and  comity  does  not  require  us  to 
reverse  our  own  policy  as  respects  torts  committed  within  our  own 
territorial  jurisdiction.     Hie  Brantford  City,  32  Fed.  824. 

I  have  heretofore  held  that  the  Barter  act  has  reference  to  the 
transportation  of  "cargo,"  and  does  not  apply  to  the  transportation 
of  passengers,  nor  to  their  baggage  when  not  shipped  as  cargo,  or 
on  payment  of  freight.  The  Bosedale  and  The  Oregon  (Mardi  28, 
1898)  88  Fed.  324. 

Decree  for  the  libelants  for  the  equivalent  of  260  franca  each,  with 
interest  and  costs. 
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THB  ROBfAN  PRINOB. 

(District  Court,  S.  D.  New  York.    April  20,  1898.) 

Baltaok—Pirb— Promptness— Persokal  Danger— Fire  Depabthent. 

The  tug  D.  being  prompt  to  render  assistance,  and  the  deck  hand  Incur- 
ring some  exposure  In  rendering  effective  aid,  though  the  engines  of  the 
Are  department  soon  appeared  In  force,  was  allowed  $300,  one-half  to 
owners,  and  one-half  to  master  and  crew,  of  which  the  deck  hand  and 
master  were  each  awarded  $50. 

This  was  a  libel  in  rem  by  Augustas  Demarest  and  others  against 
the  steamship  Roman  Prince  to  recover  for  salvage  services  ren- 
dered in  extinguishing  fire. 

Cowen,  Wing,  Putnam  &  Burlingham,  for  libelants. 
Ck>nvers  &  Kirlin,  for  claimant. 

BEOWN,  District  Judge.  At  about  6  p.  m.  of  May  4,  1897,  short- 
ly after  the  discharge  of  the  steamship  Boman  Prince  had  b^un  at 
the  Atlantic  Docks,  a  fire  broke  out  in  the  steamship's  middle  hatch 
among  some  bales  of  wool  and  liquorice.  The  libelants'  tug  Defiance, 
attracted  by  the  smoke,  arrived  alongside  about  five  minutes  after 
the  fire  broke  out;  her  aid  was  asked  by  the  ship's  officers,  and  her 
pump  and  hose  were  inunediately  applied  to  the  fire;  first,  throng 
the  middle  hatch,  and  a  few  minutes  afterwards,  through  a  small  side 
hatch,  down  which  the  deck  hand  Le  Fontaine  went  with  the  hose, 
at  some  peril  to  himself  and  at  the  cost  of  some  bums.  The  steam- 
ship's donkey  pump  and  hose,  as  I  must  find  upon  the  evidence,  were 
also  used  from  the  first  Upon  signal  to  the  fire  department  of 
Brooklyn,  several  engines  arrived  about  10  or  15  minutes  after  the 
fire  broke  out;  but  at  that  time  it  was  nearly  under  control,  and 
no  flames  were  then  visible,  in  consequence  of  the  previons  service 
of  the  pumps  of  the  steamship  and  of  the  Deflajfice  combined.  Pump- 
ing was  continued  for  some  time  afterwards  to  extinguish  the  smold- 
ering fire;  and  so  successful  was  the  result,  that  the  entire  damage 
amounted  to  only  about  $1,200. 

The  chief  elements  of  merit  in  this  case  are  (1)  the  great  prompt- 
ness of  the  tug  in  rendering  assistance;  (2)  the  close  application  of 
her  hose  where  most  needed,  by  going  down  the  snmll  hatch;  and 
(3)  the  success  in  preventing  any  large  damage  from  a  fire,  which  if 
not  immediately  checked,  would  probably  have  caused  a  far  great- 
er loss.  The  aid  obtainable  from  the  fire  department,  however,  and 
its  appearance  on  the  scene,  in  force,  only  a  few  minutes  after  the 
arrival  of  the  Defiance,  must  prevent  any  large  award.  Upon  all 
the  circumstances,  I  think  an  allowance  should  be  made  to  the  Defi- 
ance of  $300;  of  which  fSO  should  go  to  the  master,  f50  to  Le  Fon- 
taine, who  took  the  hose  down  the  hatch,  and  f50  to  the  rest  of  the 
crew  in  proportion  to  their  wages;  the  residue,  to  the  ownera  De- 
cree accordingly  with  costs. 
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In  re  STUTSMAN  COTJNTT,  N.  D. 

(Circuit  Court.  D.  Nortb  Dakota,  S.  B.  D.    June  24,  1896.) 

I.  RxuovAL  OF  Cacsbs — Suits  to  Collect  Taxes. 

The  proceeding  for  the  collection  of  delinquent  taxes  provided  tor  by 
chapter  67  of  the  Laws  of  1897  of  North  Daltota  la  a  "suit"  within  the 
meaning  of  Act  1887-88. 
8b  "Suit"  DsriHED. 

A  proceeding  In  a  court  of  common  law  or  equity,  which  culminates  In 
a  Judgment  that  concluslTely  determines  a  right  or  obligation  of  the  par- 
ties, BO  that  the  same  matter  cannot  be  further  litigated  except  by  writ 
of  error  or  appeal,  Is  a  "suit,"  within  the  meaning  of  tbe  federal  Judiciary 
acts.  In  re  City  of  Chicago,  64  Fed.  897,  criticised. 
K  JcBisDicTioH — Matters  or  Procedure. 

The  act  of  1887-88  does  not  require,  as  a  condition  of  the  removal  of  a 
case  to  the  federal  court,  that  In  matters  of  procedure  the  case  be  one  that 
could  have  originally  been  commenced  in  such  court. 

4.  Eamk— Sbpabablb  Controverbt. 

The  proceeding  under  the  Nortb  Dalcota  act  of  1897  is  not  a  single  suit, 
but  as  many  suits  as  there  are  parcels  of  land;  and,  If  the  same  person 
owns  seyeral  parcels,  such  suits  are  consolidated  by  bis  Joining  all  the 
parcels  In  a  single  answer. 

5.  Same — Dtversb  Citizekshif. 

Where  Jurisdiction  depends  upon  the  citizenship  of  tbe  parties,  It  Is 
the  party  that  Is  named  in  the  record  that  is  meant;  and  an  objection 
tbat  there  might  be  other  parties  entitled  to  defend,  but  not  named  in  the 
record,  will  not  avail  to  defeat  Jurisdiction. 

Frederic  Baldwin  and  S.  E.  Ellsworth,  for  oomplainant. 
James  B.  Kerr,  for  defendant. 

AMIDON,  District  Judge.  Chapter  67  of  the  Laws  of  1897  of  the 
state  of  North  Dakota  maJces  provision  for  the  collection  of  delinquent 
taxes  by  a  proceeding  in  the  district  court.  The  enactment  is  taken 
from  a  statnte  that  has  long  been  in  force  in  the  state  of  Minnesota. 
Section  1  provides  that  the  county  treasurer  shall  make  a  list  of  all 
taxes  upon  real  estate  in  his  county  which  have  been  delinquent  for 
certain  years.  The  list  is  required  to  contain  a  description  of  the 
parcels  of  land  upon  which  the  taxes  have  not  been  paid,  and  opposite 
such  description  the  name  of  the  owner  to  whom  assessed,  if  known, 
and  the  amount  of  the  tax.  with  penalty  and  interest.  Such  list  is 
to  be  verified  by  the  aflBdavit  of  the  treasurer,  and  is  then  filed  in  the 
office  of  the  clerk  of  the  district  court  of  tbe  county.  "The  filing  of 
such  list  shall  have  the  force  and  effect  of  the  filing  of  a  complaint  in 
an  action  by  the  county  against  each  piece  or  parcel  of  land  in  such 
list  described,  to  enforce  against  it  the  taxes  therein  appearing  against 
it,  and  the  penalties  and  interest  for  the  several  years  for  which  such 
taxes  shall  remain  unpaid,  and  to  obtain  a  judgment  or  decree  of  the 
court  for  the  sale  of  such  piece  or  parcel  of  land  to  satisfy  the  amount 
of  such  taxes  remaining  unpaid,  with  penalties,  interest,  and  costs; 
and  also  the  effect  of  notice  of  the  pendency  of  such' action,  to  all 
persons  interested  in  such  lands."  Section  2  provides  that,  in  case 
the  land  is  rented,  a  writ  of  attachment  shall  issue,  upon  the  applica- 
tion of  the  county  treasurer,  to  seize  such  rents,  and  have  the  same 
applied  in  payment  of  the  taxes.     Sections  3  and  4  provide  tbat  tbe 
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clerk  shall  make  a  copy  of  the  list  so  filed  with  him,  and  shall  publish 
the  same  in  a  newspaper  in  the  county  once  in  each  week  for  three 
consecutive  Weeks,  and  shall  attach  to  the  list  as  thus  published  a 
notice  to  all  persons  who  have  or  claim  any  estate,  right,  titl^  or  inter- 
est in,  or  claim  to,  or  lien  npon,  any  of  the  several  parcels  of  land  in 
the  list  described,  stating,  in  substance,  that  the  list  has  been  filed  by 
the  county  treasurer  pursuant  to  the  act  in  question,  and  requiring 
each  of  such  persons  within  30  days  after  the  last  publication  of  the 
notice  to  file  in  the  office  of  the  clerk  of  the  court  his  answer,  in 
writing,  setting  forth  any  objection  or  defense  against  the  tax,  or 
penalty,  or  interest  thereon,  as  to  any  piece  or  parcel  of  land  described 
in  the  list  as  to  which  he  claims  any  interest  or  lien ;  and  in  default 
thereof  that  judgment  will  be  entered  against  such  piece  or  parcel  of 
land  for  the  taxes  in  the  list  appearing  against  it,  and  for  all  penalties, 
interest,  and  cost  Section  5  requires  answer  to  be  filed  in  the  office 
of  the  clerk  of  the  district  court  within  30  days  after  the  last  publica- 
tion of  the  notice,  verified  as  pleadings  in  civil  actions,  and  setting 
forth  the  defense  or  objections  to  the  tax  or  penalty.  Section  6  pro- 
vides for  judgment  by  default  as  to  parcels  in  respect  of  which  no  an- 
swer is  filed.  Section  7  provides  as  follows:  "If  answer  shall  be  filed 
within  the  time  hereinbefore  provided  as  to  the  taxes  or  penalties  upon 
any  pieces  or  parcds  of  land  embAced  in  such  list  as  published,  such 
answer  shall  stand  for  trial  at  any  general  term  of  the  district  court 
in  the  county.  •  •  •  The  court  shall  proceed  without  dday,  with- 
out a  jury,  and  summarily  hear  and  determine  objections  or  defenses 
made  by  the  several  answers,  and  shall  dispose  of  all  such  answers, 
and  direct  judgment  accordingly,  at  said  term,  and  in  the  trial  there- 
of shall  disregard  all  technicalities  and  matters  of  form  not  affecting 
the  substantial  merits,  and  any  person  making;  answer  as  herein  pro- 
vided, shall  be  entitled  to  a  separate  trial  upon  the  issues  raised  by 
his  answer."  Section  8  provides  for  the  entry  of  judgment  for  the 
amount  of  taxes  if  the  court  at  the  hearing  shall  sustain  the  same.  If 
the  court  sustains  the  defense  to  the  taxes  and  penalties  as  to  any 
parcel  of  land  such  parcels  are  by  the  judgment  discharged  from  the 
taxes  in  the  list  set  down  against  them,  and  from  all  penalties,  and 
the  court  may,  in  its  discretion,  award  disbursements  against  the 
county  laying  such  taxes,  and  in  favor  of  the  party  answering,  as  to 
the  pieces  or  parcels  so  discharged.  Section  9  provides  that,  if  all 
the  provisions  of  law  in  force  at  the  time  of  the  assessment  and  levy 
in  relation  to  the  assesonent  and  levy  of  taxes  shall  have  been  conn- 
plied  with,  of  which  the  lists  so  filed  with  the  clerk  shall  be  prima 
facie  evidence,  then  judgment  shall  be  rendered  for  such  taxes,  and 
the  interest,  penalties,  and  costs.  But  no  omission  of  any  of  the 
tilings  provided  by  law  in  relation  to  such  assessment  and  levy,  or  of 
anything  required  by  an  officer  to  he  done  prior  to  the  filing  of  the  list 
with  the  clerk  shall  be  a  defense  or  objection  to  the  taxes  appearing 
on  any  piece  or  parcel  of  land  unless  it  be  also  made  to  appear  to 
the  court  that  such  omission  resulted  to  the  prejudice  of  the  party  ob- 
jecting, or  that  the  taxes  against  such  piece  or  parcel  of  land  have 
been  partially,  unfairly,  or  unequally  assessed;  and  in  such  case, 
but  m  no  other,  the  court  may  reduce  the  amount  of  taxes  upon  such 
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piece  or  parcel,  and  gire  jodgment  accordingly.  It  is  a  defense  ^en 
made  to  appear  by  answer  and  proof  that  the  taxes  have  been  paid, 
or  that  the  property  is  lawfully  exempt  from  taxation.  Section  10 
provides  that  tiie  judgment  which  the  court  shall  render  shall  be 
finfd,  except  that  apon  application  of  the  coonty,  or  other  party 
against  whom  the  conrt  shall  hare  decided  the  point  raised  by  any 
defense  or  objection,  the  conrt  may,  if  in  its  opinion  the  point  is  of 
great  public  importance,  or  likely  to  arise  frequently,  make  a  hriet 
statement  of  the  facts  established  bearing  on  the  point,  and  of  its  de- 
cision, and  forthwith  transmit  the  same  to  the  clerk  of  the  supreme 
court.  Provision  is  then  made  for  a  speedy  trial  by  the  supreme 
court  of  the  question  so  certified.  The  remaining  provisions  of  the 
act  relate  to  the  sale  of  property  against  which  judgment  has  been 
entered  by  execution  issued  upon  the  judgment. 

Under  the  provisions  of  this  act  the  treasurer  of  Stutsman  county 
filed  a  list  of  delinquent  taxes  in  the  ofBce  of  the  clerk  of  the  district 
court  of  that  county.  Among  the  lands  appearing  in  this  list  are 
several  hundred  psu>celB  formerly  owned  by  the  Northern  Pacific 
Ihtflroad  (Company,  and  now  held  by  Edwin  H.  McHeniy  and  Frank  G. 
Bigelow,  as  receivers,  appointed  in  an  action  pending  in  the  circuit 
conrt  of  the  United  States  for  the  district  of  Wisconsin,  on  the  25th 
day  of  May,  1896,  and  in  the  same  action,  in  the  circuit  court  of  the 
United  States  for  the  district  of  North  Dakota,  on  the  27th  day  of 
May,  1896.  Within  the  time  provided  by  the  statute  for  answering, 
the  receivers  presented  their  petition,  together  with  a  bond,  to  the  dis- 
trict court  of  Stutsman  county,  for  the  removal  into  this  court  of  the 
controvert  edsting  between  them  and  the  county.  Thereafter 
motion  was  made  by  counsel  for  the  county  to  remand  the  cause  to 
the  state  court  Jurisdiction  of  this  court  is  asserted  upon  two 
grounds:  (1)  That  the  suit  presents  a  controversy  wholly  between 
citizens  of  different  states,  to  wit,  between  the  county  of  Stutsman,  a 
corporation  organized  under  the  laws  of  the  state  of  North  Dakota, 
and  the  petitioners,  one  of  whom  is  a  citizen  of  the  state  of  Minnesota 
and  the  other  a  citizen  of  the  state  of  Wisconsin.  (2)  That  the  suit 
arises  under  the  laws  of  the  United  States.  Jurisdiction  of  this 
court  is  resisted  upon  the  grounds:  First,  that  the  proceeding  for 
the  collection  of  delinquent  taxes  provided  by  the  statute  of  North 
Dakota  is  not  a  "suit"  within  the  meaning  of  the  act  of  1887  and  1888; 
second,  that  such  proceeding,  if  it  is  a  suit,  is  not  a  suit  of  which  the 
federal  courts  are  given  original  jurisdiction;  third,  that  there  is  no 
separable  controversy  in  the  proceeding  between  the  county  of  Stuts- 
man and  the  petitioners;  fourth,  that,  the  notice  to  answer  being  ad- 
dressed to  all  persons  having  any  interest  in  or  lien  upon  the  property, 
it  may  well  happen  that  there  are  other  persons  who  are  residents  of 
North  Dakota  who  are  entitled  to  answer  and  defend  against  the 
taxes,  and  that  for  this  reason  the  action,  even  as  to  the  taxes  against 
the  property  of  the  petitioners,  involves  defendants  whose  presence 
would  defeat  the  jurisdiction  of  this  court;  fifth,  that  there  may  be 
other  persons  who  have  a  right  to  answer  and  defend  aprainst  the 
taxes,  who  are  either  citizens  of  North  Dakota  or  of  other  states,  and 
who  should  join  in  the  petition  for  the  removal,  and  that  the  possible 
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presence  of  such  defendants  preclndes  the  petitioners  from  removing 
the  cause  into  this  court  upon  their  petition  alone. 

In  support  of  the  first  objection  to  the  jurisdiction  of  this  conrt  it 
is  urged  that  the  proceeding  is  a  purely  administrative  one  for  the  en- 
forcement'of  taxes  by  a  sale  of  the  property.  An  examination  of  the 
statute  will  not  sustain  this  position.  Its  primary  object  is  to  hare 
the  validity  of  the  tax  judicially  determined,  and  all  defenses  cut  off 
before  the  property  is  sold.  The  judgment  of  the  court  not  only  soa- 
tains  such  taxes  as  are  found  to  be  legal,  it  also  cancels  those  that  are 
found  to  be  void.  If  the  only  object  was  to  obtain  a  Bale  of  the  prop- 
erty, there  was  already  ample  provision  in  the  revenue  laws  for  this, 
as  tiie  treasurer  was  authorized  to  sell  all  property  against  which 
taxes  had  been  delinquent  for  a  certain  period.  Such  a  sale,  however, 
left  the  validity  of  the  tax  open  to  contest,  and  serionsly  impaired  the 
efficiency  of  the  proceeding  as  a  means  of  securing  the  collection  of 
the  public  revenue,  and  the  object  of  the  statute  was  to  place  the 
jndicial  determination  of  all  questions  affecting  the  legality  of  the 
tax  before  the  sale,  instead  of  after  it.  The  proceeding  has  every 
element  of  a  "suit,"  within  the  meaning  of  that  term  as  defined  by  the 
supreme  court  in  constming  the  federal  judiciary  acts.  It  "involves 
the  determination  of  questions  of  law  and  fact,  and  there  are  parties 
litigant  to  contest  the  case  on  the  one  side  and  the  other."  IJpshur 
Co.  v.  Eich,  135  TJ.  S.  467,  477, 10  Sup.  C5t  654.  «A  claim  of  the  parties, 
capable  of  pecuniaiy  estimation,  is  the  subject  of  the  litigation,  and  is 
presented  by  the  pleadings  for  judicial  determination."  Gaines  v. 
Fuentes,  92  U.  S.  10-20;  Pacific  Railroad  Removal  Cases,  116  U.  S. 
19,  S  Sup.  Ct  1113.  It  has  been  expressly  held  by  the  supreme  courts 
of  Minnesota  and  North  Dakota  that  the  proceeding  under  this  stat- 
ute is  a  suit,  and  the  same  conclusive  force  is  given  to  a  judgment 
entered  therein  as  to  judgments  and  decrees  in  actions  at  law  and 
suits  in  equity.  Chauncey  v.  Wass,  35  Minn.  1,  25  N.  W.  457,  and  30 
N.  W.  826 ;  Wells  Co.  v.  McHenry  (N.  D.)  74  N.  W.  241.  It  is  difficult 
to  appreciate  the  force  of  that  reasoning  which  attaches  to  a  proceed- 
ing in  court,  as  to  its  effect  upon  the  rights  of  the  parties,  all  the  con- 
sequences of  a  suit,  but,  for  the  purpose  of  determining  the  jurisdic- 
tion of  the  federal  courts,  holds  the  same  proceeding  to  be  purely  ad- 
ministrative. 

In  support  of  the  ground  for  the  motion  to  remand,  now  under  con- 
sideration, counsel  rely  mainly  upon  the  case  entitied  In  re  City  of 
Chicago,  64  Fed.  897.  Whether  that  case  was  correctly  decided  must 
depend  upon  the  effect  to  which  the  judgment  of  the  county  court, 
upon  the  report  of  the  commissioners  in  the  proceeding  there  under 
review  is  entitied.  The  supreme  court  of  niinois  has  repeatedly 
passed  upon  that  question,  and  has  uniformly  held  that  such  judg- 
ments possess  the  same  force  as  judgments  in  ordinary  civil  actions, 
and  are  open  to  collateral  attack  only  upon  the  ground  that  the  court 
failed  to  acquire  jurisdiction.  They  conclusively  establish  all  mat- 
ters affecting  the  validity  of  the  assessment  which  precede  their  ren- 
dition, and  forever  bar  a  defendant  from  again  litigating  any  matter 
which  he  might  have  presented  by  answer.  Lehmer  v.  People,  80  HI. 
601;  Clark  v.  People,  146  HI.  348,  35  N.  E.  60.     It  is  tme,  as  stated  in 
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the  opinion  in  64  Fed.  899,  that  the  power  of  taxation  is,  as  to  its 
Hoarce,  legislatiTe,  and,  as  to  its  exercise,  adminiBtrative;  bat  the 
power  of  finally  determining  the  validity  of  a  tax  is  judicial.  Be- 
fore the  property  of  a  citizen  can  be  taken,  or  conclusively  charged 
with  liability  for  a  tax,  he  has  the  right  to  a  jndidal  determination 
of  two  questions:  First,  whether  the  law  authorizing  the  tax  is  a  con- 
stitutional exercise  of  the  legislative  power;  and,  second,  whether  the 
administrative  officers,  in  imposing  the  tax,  have  pursued  the  au- 
thority vested  in  them  by  the  statute.  The  determination  of  these 
questions  by  a  judgment  which  can  only  be  assailed  by  writ  of  error 
or  appeal  is  jn^cial.  It  can  make  no  difference  whether  such  deter- 
mination is  made  in  the  course  of  a  iproceeding  by  the  county  or 
municipality  to  levy  or  enforce  the  tax,  or  in  a  proceeding  by  the 
owner  of  the  property  to  defeat  it.  A  judgment  which  conclusively 
determines  a  right  or  obligation,  so  that  the  same  matter  cannot  be 
further  litigated,  except  by  writ  of  error  or  appeal,  is  an  exercise  of 
jadicial  power;  and  a  proceeding  in  a  court  of  common  law  or  equity, 
which  culminates  in  such  a  judgment,  is  a  "suit,"  within  the  mean- 
ing of  the  feda»I  judiciary  acts.  Any  other  determination  exalts 
matters  of  form  above  those  of  substance.  Inasmuch,  therefore,  as 
the  proceeding  under  the  Illinois  statute  terminates  in  a  judgment 
having  this  conduidve  force,  it  wonld  seem  that  it  ought  to  be  regard- 
ed as  a  snit  for  the  purpose  of  determining  the  jurisdiction  of  federal 
coorts. 

It  has  been  held  in  several  decisions  that  a  case  cannot  be  removed 
into  the  federal  courts  unless  it  could  originally  have  been  begun 
there.  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  B.  4S4,  462,  14 
Sup.  Ct.  654;  Railroad  Ck).  v.  Davidson,  157  U.  8.  201,  208, 15  Sup.  Ct. 
563;  In  re  Gil  ley,  58  Fed.  977.  An  examination  of  these  decisions, 
however,  will  show  that  the  limitation  mentioned  is  based,  not  upon 
matters  of  procedure,  but  upon  those  elements  specified  as  essential 
to  jurisdiction  in  the  first  section  of  the  act  of  1887-88.  To  confer 
original  jurisdiction,  the  following  facts,  and  no  others,  are  necessary: 
(1)  A  suit  of  a  civil  nature  at  common  law  or  in  equity.  (2)  It  must 
involve  at  least  $2,000,  exclusive  of  interest  and  costs.  (3)  It  must 
arise  wholly  between  citizens  of  different  states,  or  present  one  of 
the  other  conditions  mentioned  in  the  last  part  of  the  first  section. 
A  proceeding  which  presents  these  elements  is  within  the  original 
jurisdiction  of  the  federal  courts,  notwithstanding  it  may  involve 
matters  of  procedure  which  would  prevent  its  conunencement  in  those 
courts.  The  section  defining  the  right  of  removal  makes  no  reference 
to  suits  which  might  have  been  begun  in  the  federal  courts,  and  the 
phrase,  "of  which  the  circuit  courts  are  given  jurisdiction  by  the  pre- 
ceding section,"  ought  not  to  be  considered  as  requiring  elements 
not  mentioned  in  the  preceding  section.  The  jurisdiction  of  the 
federal  courts  cannot  be  made  to  depend  upon  formal  or  modal  mat- 
ters; otherwise  it  would  be  in  the  power  of  the  states  to  defeat  that 
jurisdiction  entirely  by  hostile  legislation  hedging  about  the  com- 
mencement of  suits  by  a  statutory  procedure,  wliich  could  not  be  em- 
ployed In  the  federal  courts.  Railway  Co.  v.  Jones,  29  Fed.  193;  In 
re  Jamecke  Ditch,  69  Fed.  161,  163.     It  has  been  uniformly  held 


Digitized  by 


Google 


342  88  FBDBRAL  RBPORTBR. 

that  matters  of  procedure  are  not  jurisdictional,  but  personal  and  are 
subject  to  waiver  bj  the  parties.  Powers  v.  Railway  Co.,  169  U.  8. 
92, 18  Sop..Ct  264;  Duncan  v.  Associated  Press,  81  Fed.  417;  Pales 
V.  Bailway  Co.,  32  Fed.  673.  So,  notwithstanding  the  proceeding 
under  the  North  Dakota  statute  for  the  collection  of  taxes  is  of  such 
a  character,  owing  to  its  procedure,  that  it  conld  not  be  conunenced 
in  the  federal  coarts,  the  controversy  which  has  been  removed  by  the 
petitioners  presents  every  element  mentioned  In  the  first  section  of 
the  judiciary  act  as  essential  to  original  jnrisdictioD,  and  jurisdic- 
tion on  removal  is  therefore  complete.  The  case  In  re  Cflley,  58  Fed. 
977,  rests  upon  the  ground  that  a  proceeding  to  probate  a  will  has 
never  belonged  to  the  jurisdiotion  of  courts  either  of  common  law  or 
chancery,  but  has  for  centuries  been  assigned  to  separate  coarts  of 
probate.  Such  is  not  the  case  with  a  proceeding  to  detomine  the 
validity  of  taxes.  Those  proceedings  have  uniformly  been  referred 
to  the  jurisdiction  of  coarts  of  chancery  or  common  law. 

The  other  grounds  urged  by  counsel  for  the  county  in  support 
of  the  motion  to  remand  may  be  considered  together,  l^e  matter 
which  has  been  removed  to  this  court  is  not  a  ''separable  controversy," 
but  a  separate  suit.  By  section  1  of  the  statute  of  North  Dakota 
the  proceeding  presents  as  many  suits  as  there  are  parcds  of  land. 
bat  a  defendant  owning  several  parcels  would  be  entitled  to  a  con- 
solidation, and  by  joining  them  in  his  answer,  he  accomplishes  that 
result.  Section  7  of  the  act  contemplates  this  by  expressly  providing 
for  a  separate  trial  of  the  issues  raised  by  each  answer,  and  thus,  in 
effect,  makes  the  controversy  presented  by  each  answer  a  separate 
suit  See,  also,  Pacific  Railroad  Removal  Gases,  116  U.  6. 1,  22,  23. 
5  Sup.  Ct  1113. 

The  objection  that  there  might  be  other  parties  than  the  petitionos 
entitled  to  defend  as  to  the  same  parcels,  whose  presence  would  defeat 
jurisdiction,  is  more  imaginary  than  real.  In  the  case  of  Ortram  v. 
Bank,  9  Wheat.  738,  857,  Chief  Justice  Marshall  lays  it  down  "as  a 
rule  that  admits  of  no  Exception,  in  a  case  where  jurisdiction  depends 
on  the  party,  it  is  the  party  named,  in  the  record."  In  the  proceed- 
ing under  consideration  there  are  no  parties  defendant  named  in  th** 
record  except  such  as  appear  and  answer,  and  the  petitioners  are  the 
only  defendants  who  have  thus  appeared  with  respect  to  the  parcels 
of  land  mentioned  in  their  petitions. 

It  is  not  necessary  to  decide  whether  the  jurisdiction  of  this  court 
can  be  maintained  upon  the-  ground  that  the  suit  is  one  arising  under 
the  laws  of  the  TJnited  States.  That  would  depend  upon  whether  a 
formal  complaint  for  the  enforcement  of  the  taxes  would  disclose  the 
fact  that  petitioners  hold  the  property  as  receivers  appointed  by  a 
federal  court.  If  such  averment  would  be  necessary,  then  its  omis- 
sion, by  reason  of  the  statute  making  the  list  a  substitute  for  the  com- 
plaint, coold  not  avail  to  defeat  jurisdiction.  Railroad  Ca  v.  Cody. 
166  U.  S.  606,  17  Sup.  Ct.  703.  But,  if  such  an  averment  is  not  esswi- 
tial  to  a  compralnt  for  the  enforcement  of  the  taxes,  then  the  suit 
is  not  one  arising  under  the  laws  of  the  TJnited  States,  so  as  to  confer 
jurisdiction  on  the  federal  courts.  Chappell  v.  Waterworth,  155  D.  8. 
102, 15  Sup.  Ct.  34;  Walker  v.  Collins,  167  U.  S.  57, 17  Sap.  Ct  738. 
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It  is  orged,  in  support  of  the  motion  to  remand,  that,  if  this  court 
takes  jurisdiction  of  the  matter  removed,  it  will  necessarily  bring  into 
this  court  the  entire  proceeding  which  was  presented  to  the  state 
court  That,  however,  is  not  the  case.  As  already  stated,  the  pro- 
ceeding which  has  been  removed  is,  to  all  intents  and  purposes,  a  sepa- 
rate suit,  and  as  to  all  parcels  of  land  mentioned  in  the  list  filed  in 
the  oflSce  of  the  clerk  of  the  district  court  of  Stutsman  county,  except 
those  mentioned  in  the  receivers'  petition,  the  proceeding  remains  be- 
fore the  state  court,  wholly  unaffected  by  the  removal.  The  motion 
to  remand  is  deniedl 


COX  v.  GILMEB  et  al. 

(Oircnit  Oonrt,  W.  D.  Virtrinla.     AprU  30,  188&) 

L  FxDsiuii  JusuDicnoir— Fedkbai.  Questions — PhUAvnta. 

In  an  action  for  false  imprisonment,  averments  In  the  declaration  that 
defendants,  acting  as  Judges  of  an  election,  caused  plaintiffs  arrest  a#d 
Imprisonment  under  color  of  a  state  law  which  Is  repugnant  to  the  a»n- 
Btitutlon  of  the  United  States,  are  not  open  to  the  objection  of  anticipating 
the  defense  for  the  purpose  of  showing  that  a  federal  question  is  Involved. 
WhUe  V.  Greenhow,  6  Sup.  Ct.  928,  962,  U4  U.  S.  307,  followed. 

8.    COHSTITDTIOHAL  LAW— DuB  PbOCBBB. 

The  Virginia  statute  authorizing  the  Judges  of  election  to  order  the  arrest 
and  confinement,  for  not  exceeding  24  hours,  of  any  person  who,  after 
being  ordered  to  desist,  persists  In  Interfering  with,  coercing,  or  intimi- 
dating voters  at  the  polls  (Act  March  6,  1890),  is  not  void  for  want  of  dne 
process  of  law.  •  \ 

This  was  an  action  by  Lewis  W.  Cox  against  J.  Frank  Gilmer, 
Samuel  McCue,  and  Percy  F.  Payne  to  recover  damages  for  false  im- 
prisonment. The  case  was  heard  on  demurrer  to  the  declaration 
for  want  of  federal  jurisdiction. 

John  E.  Boiler  and  Turner  A.  Hackman,  for  plaintiff. 
Sipe  &  Harris  and  Geo.  W.  Morris,  for  defendants. 

PAUL,  District  Judge.  This  is  an  action  of  trespass  brought  by 
the  plaintiff  against  the  defendants  to  recover  damages  for  false  and 
malicious  imprisonment.  The  plaintiff  and  the  defendants  are 
all  citizens  of  the  state  of  Virginia.  Omitting  the  names  of  the 
plaintiff  and  the  defendants,  the  declaration  is  as  follows : 

"That  the  said  defendants  contriving  and  maliciously  Intending  to  injure 
tbe  said  plaintiff  In  his  good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace,  and  to  cause  the  said  plaintiff  to  be 
Imprisoned  for  a  long  space  of  time,  and  thereby  to  Impoverish,  oppress,  and 
wholly  ruin  him,  heretofore,  to  wit,  on  .the  3d  day  of  November,  1896,  In  the 
Western  district  of  Virginia  aforesaid,  the  said  defendant  J.  Frank  Gilmer 
appeared  before  J.  W.  Christmas,  J.  F.  Burnley,  and  W.  Irving,  then  and 
there  being  Judges  of  election  at  an  election  then  being  held  on  that  day,  and 
then  and  there,  before  the  said  Judges,  falsely  and  maliciously,  and  without 
any  reason  or  probable  cause  whatever,  charged  the  said  plaintiff  with  in- 
timidating, coercing,  hindering,  and  tampering  with  the  voters  at  one  of  the 
precincts  at  which  was  then  being  held  an  election  under  the  laws  of  the 
state  of  Virginia  and  of  the  United  States,  which  precinct  Is  known  as  the 
'Second  Ward  Precinct  of  the  City  of  Charlottesville,'  after  he  had  been  ordered 
by  a  majority  of  the  Judges  of  election,  to  desist,  and  had  refused  so  to  do, 
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and  npoD  anch  charge,  falsely  and  maliciously,  and  wlthont  any  reasonable 
or  probable  cause  wbaterer,  caused  and  procured  the  said  judges  of  election 
to  make  and  grant,  In  accordance  with  the  provisions  of  the  act  of  the  gen- 
eral assembly  of  Virginia  approved  March  6,  1890,  entitled  'An  act  In  relation 
to  the  preservation  of  order  at  the  polls,'  a  certain  paper,  signed  by  tbe 
said  Judges,  In  the  words  and  figures  following,  to  wit: 

"  llie  Commonwealth  of  Ylrglnia,  City  of  CharlottesvlUe,  to  wit: 
"  To  Percy  P.  Payne,  Special  Constable  of  Said  City:  It  appearing  to  the 
Judges  of  election,  or  a  majority  of  them,  at  2d  ward  precinct  in  said  city, 
that  voters  are  being  intimidated  or  coerced,  and  are  being  hindered  and 
tampered  with,  so-  as  to  be  prevented  from  casting  a  secret  ballot,  and  that 
L.  W.  Cox  are  engaged  in  so  intimidating,  coercing,  hindering,  and  tam- 
.perlng  with  the  voters,  and  that  they  have  been  ordered  by  the  said  Judges 
of  election,  or  a  majority  of  them,  to  desist,  and  have  refused  so  to  do:  These 
are  therefore,  In  the  name  of  the  commonwealth  of  Virginia,  to  command  yon 
forthwith  to  apprehend  and  bring  before  tbe  said  Judges  of  election  at  th» 
above  precinct  the  said  Im  W.  Cox,  to  be  examined  touching  tbe  above  offense, 
and  to  be  further  dealt  with  according  to  law.  Given  under  our  hands  this 
3d  day  of  November,  A.  D.  189S.  J.  W.  Christmas, 

"  'J.  P.  Burnley, 
"  'W.  Irving, 
""  "  'Judges  of  Election.' 

"—For  the  apprehending  and  taking  of  the  said  plaintiff,  and  for  bringing 
the  said  plaintiff  before  the  said  Judges  of  election  to  be  dealt  with  in  ac- 
cordance with  said  law;  and  the  said  defendant  J.  Frank  Gilmer,  under  and 
by  virtue  of  said  warrant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
wrongfully,  unjustly,  and  without  any  reasonable  cause  whatever,  caused  tbe 
said  plaintiff  to  be  arrested  by  his  body  by  the  defendant  Percy  F.  Payne, 
and  to  be  carried  In  custody  before  tbe  defendant  J.  Samuel  McCue,  styling 
himself  mayor  of  the  city  of  Charlottesville,  in  .the  said  Western  district  of 
Virginia,  to  be  examined  before  him  touching  the  supposed  crime;  and  tbe 
defendant  J.  Samuel  McCne,  as  aforesaid,  having  heard  and  considered  what 
the  said  defendant  J.  Prank  Gilmer  conld  say,  allege,  or  prove  against  the 
said  plaintiff  touching  the  supposed  offense,  then  and  there,  to  wit.  on  the 
day  and  year  last  aforesaid,  In  the  district  aforesaid,  adjudged  and  determined 
that  the  said  plaintiff  should  be  conveyed  and  delivered  to  the  custody  of  the 
keeper  of  the  Jail  of  tbe  said  city  of  Charlottesville;  the  mittimus  signed  by 
the  said  J,  Samuel  McCue  being  in  the  words  and  figures  following,  to  wit: 

"  'Mittimus. 

"  'City  of  Charlottesville:  To  the  Chief  of  Police  of  the  City  of  Charlottes- 
ville, and  to  the  Keeper  of  the  Jail  of  said  City:  These  are  to  command  you, 
the  said  chief  of  police,  In  the  name  vi  tne  commonwealth  of  Virginia  forth- 
with to  convey  and  deliver  into  the  custody  of  the  keeper  of  the  Jail,  to- 
gether with  this  warrant,  the  body  of  L.  W.  Cox,  charged  before  me,  J. 
Samuel  McCue,  mayor  of  Charlottesville,  Virginia,  on  the  oath  of  J.  W. 
Christmas,  with  a  misdemeanor  by  him  committed,  in  this,  that  the  said  L. 
W.  Cox  on  the  third  day  of  November  1896  in  said  city  did  engage  in  so  in- 
timidating, coercing,  hindering,  and  tampering  with  the  electors,  tbe  said 
L.  W.  Cox  was  found  guilty  as  charged  and  adjudged  to  pay  a  fine  and  costs 

amounting  to  $ ,  is  sent  to  Jail,  In  this  payment  the  accused  has  defaulted. 

and  you,  the  keeper  of  the  said  Jail,  are  hereby  required  to  receive  the  said 
L.  W.  Cox  Into  your  Jail  and  custody  and  there  safely  keep  him  until  he  shall 
thence  be  delivered  In  due  course  of  law.  Given  under  my  hand  and  seal 
this  3  day  of  November  1896.  J.  Samuel  McCue, 

"  'Mayor  of  Charlottesville.    [Seal.]  ' 

"—And  the  said  J.  Samuel  McCne  refused  to  bear  tbe  cause  upon  the  merits, 
or  to  allow  the  plaintiff  to  give  ball  to  appear  and  defend  the  said  charge 
when  the  same  should  be  called  against  him;  and  thereupon  the  said  defend- 
ant Percy  F.  Payne,  calling  himself  a  special  constable  under  the  laws  of 
the  state  of  Virginia,  delivered  the  said  plaintiff  to  the  keeper  of  tbe  said 
JaU,  by  whom,  under  the  said  mittimus,  he  was  kept  and  detained  in  prison 
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a  long  space  of  time,  to  wit,  for  the  space  of  30  hours,  then  next  foIloVIng, 
he  expiration  of  which  time  the  said  plaintiff  was  fully  acquitted  and  duly 
iiarged  for  said  offense.  That  the  said  defendants  committed  the  tres- 
3  against  the  said  plaintiff  hereinbefore  complained  of  under  color  of  the 
liorlty  of  toe  act  of  the  general  assembly  of  Virginia,  approved  March  5, 
),  Tvlilch  Is  in  the  words  and  figures  following,  to  wit:    'Be  it  enacted  by 

general  assembly  of  Virginia,  that  the  Judges  of  election,  if  it  shall  ap- 
r  that  the  voters  are  being  intimidated  or  coerced  from  any  source  in  the 
rcise  of  their  suffrage  by  bystanders  about  the  polling  place,  or  that  vot- 
are  being  hindered  or  tampered  with  In  any  way  so  as  to  prevent  the  cast- 

of  a  secret  ballot,  may  order  such  person,  or  persons,  so  engaged  in  In- 
idatlng,  coercing,  or  tampering  with  voters,  to  cease  such  action,  and  tt 
1  person,  or  persons,  so  engaged  do  not  forthwith  desist,  the  Judges  of 
■tion,  or  a  majority  of  them,  may  order  the  arrest  of  such  person,  or 
sons,  by  a  constable,  or  any  other  person  authorized  by  law  to  make  such 
«t,  and  confine  him,  or  them.  In  the  county,  or  city.  Jail,  as  the  case  may 
not  exceeding  24  hours,  and  such  person,  or  persons,  may  be  summoned 
due  process  of  law  before  the  next  term  of  the  county,  or  corporation, 
rt  having  Jurisdiction,  as  the  case  may  be,  and  upon  the  production  of  evi- 
ce  proving  his,  or  her,  guilt,  shall  be  fined  In  a  sum  not  less  than  one 
dred  dollars  nor  more  than  five  hundred  dollars,' — which  act  is  repugnant 
lie  constitution  of  the  United  State's  and  invalid  for  the  following  rea- 
s,  to  wit:  In  that  it  deprives  a  person  of  his  liberty  without  due  process 
aw;  punishes  a  citizen  without  a  trial,  without  a  proper  warrant  for  his 
>8t.  and  without  a  trial  by  Jury.     By  means  of  which  said  several  prem- 

the  said  plaintiff  has  been  and  is  greatly  injured  in  his  said  credit  and 
itation,  and  brought  into  public  scandal,  infamy,  and  disgrace  with  and 
)ng  all  his  neighbors  and  all  other  good  and  worthy  citizens  of  this  United 
tes,  and  divers  of  these  neighbors  and  citizens,  to  whom  his  Innocence  in 
premises  was  unknown,  have  by  reason  of  the  premises  suspected  and 
eved,  and  still  do  suspect  and  believe,  that  the  said  plaintiff  hath  been 

is  gnllty  of  a  heinous  offense  against  the  laws  of  the  land;  and  also  by 
son  of  the  premises  the  said  plaintiff  hath  suffered  great  anxiety  and  pain 
>ody  and  mind,  and  hath  been  obliged  to  lay  out  and  expend  divers  sums 
noney,  in  the  whole  amounting  to  a  large  sum,  to  wit,  the  sum  of  $100. 
ind  abotit  the  procuring  of  his  discharge  from  said  imprisonment,  and  in 
>nding  himself  In  the  premises,  and  the  manifestation  of  his  innocence  in 
t  behalf,  and  hath  been  greatly  hindered  by  reason  of  the  premises  from 
}wlng  and  transacting  his  lawful  and  necessary  affairs  and  business  for  a 

;  time,  to  wit,  for  the  space  of ,  and  also  by  reason  and  means  of  the 

I  premises  hath  been  and  is  greatly  injured  and  damnified  in  his  credit 

circumstances,  to  the  damage  of  the  said  plaintiff  five  thousand  dollars; 

therefore  he  brings  his  suit" 

lie  defendant!)  demur  to  the  declaration,  and  move  the  court  to 
miss  the  case  on  the  ground  that  this  court  has  no  jurisdiction 
the  same;  the  plaintiff  and  the  defendants  being  citiz&ns  of  the 
ae  state.  The  plaintiff  contends  that,  though  the  parties  are  all 
zens  of  Virginia,  yet  this  court  has  jurisdiction  of  this  action, 
ause  a  federal  question  is  involved.  The  federal  question,  as  al- 
ed  in  the  declaration,  is  that  the  Virginia  statute  under  color  of 
ich  the  defendants  acted  in  securing  the  arrest  and  imprisonment 
the  plaintiff  is  in  violation  of  the  fourteenth  amendment  to  the 
istitution  of  the  United  States.  The  clause  of  the  fourteenth 
endment  which  it  is  alleged  the  Virginia  statute  of  March  5,  1890, 
lates,  is  the  second  clause  of  section  1,  which  is  as  follows: 

<o  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
mmonlties  of  citizens  of  the  United  States,  nor  shall  any  state  deprive  any 
son  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to 
'  person  within  its  Jarisdlction  the  equal  protection  of  the  laws." 
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The  declaration,  after  stating  at  length  the  plaintiff's  cause  of  ac- 
tion, which  is  an  action  for  false  and  illegal  imprisonment,  alleges 
"that  the  said  defendants  committed  the  trespass  against  the  said 
plaintiff  hereinbefore  complained  of  ander  color  of  the  authority  of 
an  act  of  the  general  assemblj  of  Virginia  approved  March  5,  1890," 
and  recites  the  same.     The  declaration  continues: 

"Which  act  is  repugnant  to  the  constitution  of  the  United  States  and  invalid 
for  the  following  reasons,  to  wit:  In  that  it  deprives  a  person  of  his  liberty 
without  due  process  of  law,  punishes  a  citizen  without  a  trial,  without  a 
proper  warrant  for  his  arrest,  and  without  a  trial  by  Jury." 

The  first  ground  of  demurrer  urged  by  the  defendants  is  that  the 
plaintiff,  after  stating  his  cause  of  action,  goes  further,  and  antici- 
pates the  defense  that  will  be  relied  on  by  the  defendants, — that  is. 
that  they  were  proceeding  under  the  act  of  the  general  assembly  of 
Virginia  of  March  5,  1890;  that  the  plaintiff  thus  attempts  to  con- 
fer jurisdiction  on  this  court  by  alleging  that  the  defense  which 
will  be  relied  on  involves  a  federal  question.  Counsel  for  defend- 
ants, in  support  of  this  position,' cite,  as  a  leading  case,  Tennessee 
V.  Union  &  Planters'  Bank,  152  U.  S.  454, 14  Sup.  Ct.  654.  This  was 
a  suit  brought  by  the  state  of  Tennessee  against  the  Union  &  Plant- 
ers' Bank  to  recover  taxes  assessed  by  the  state  on  the  capital  stock 
of  the  bank,  and  on  shares  of  stock  held  by  the  stockholders  of  said 
bank;  and  in  the  bill  it  was  alleged  that  the  bank  claimed  exemp- 
tion from  such  taxation  under  its  charter,  and  that  the  act  assessing 
it  with  taxes  was  in  violation  of  the  constitution  of  the  United 
States,  in  that  it  impaired  the  obligation  of  a  contract, — the  charter 
of  the  bank  exempting  it  from  the  payment  of  the  taxes  so  assessed 
In  that  case  the  supreme  court  held,  as  it  had  previously  done  in 
Metcalf  V.  Watertown,  128  U.  S.  586,  9  Sup.  Ct.  173: 

"Where,  however,  the  original  Jurisdiction  of  a  circuit  conrt  of  the  United 
States  is  Invoked  upon  the  sole  ground  that  the  determination  of  the  suit  de- 
pends upon  some  question  of  a  federal  nature.  It  must  appear  at  the  outset, 
from  the  declaration  or  the  bill  of  the  party  suing,  that  the  suit  is  of  that 
character;  in  other  words,  it  must  appear  in  that  class  of  cases  that  the  suit 
was  one  of  which  the  circuit  court,  at  the  time  its  Jurisdiction  Is  invoked, 
could  properly  take  cognizance.  If  it  does  not  so  appear,  then  the  court, 
upon  demurrer  or  motion,  or  upon  Its  own  Inspection  of  the  pleadings,  must 
dismiss  the  salt.  Just  as  It  would  remand  to  the  state  court  a  suit  which  the 
record,  at  the  time  of  removal,  failed  to  show  was  within  the  Jurisdiction  of 
the  circuit  court  It  cannot  retain  it  In  order  to  see  whether  the  defendant 
may  not  raise  some  question  of  a  federal  nature,  upon  which  the  right  of 
recovery  will  finally  depend;  and,  if  so  retained,  the  want  of  Jurisdiction  at 
the  commencement  of  the  suit  is  not  cured  by  an  answer  or  plea  which  may 
suggest  a  question  of  that  kind." 

The  same  doctrine  is  held  in  Mining  Co.  v.  Turck,  150  U.  S.  138, 
14  Sup.  Ct.  35. 

In  Chappell  v.  Walerworth,  155  U.  S.  102.  15  Sup.  Ct.  34,  the  su 
preme  court  held  that: 

"Under  the  acts  of  March  3,  1887,  c.  373  (24  Stat  552),  and  August  13, 188& 
c.  866  (25  Stat.  433),  a  case  (not  depending  on  the  citizenship  of  the  parties, 
nor  otherwise  specially  provided  for)  cannot  be  removed  from  a  state  court 
into  the  circuit  court  of  the  United  States,  as  one  arising  under  the  constitu- 
tion, laws,  or  tteaties  of  the  IJulted  St.ates.  unless  that  appears  by  the  plain- 
tilT's  statement  of  his  own  claim,  and  that,  if  It  does  not  so  appear,  the  want 
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cannot  be  supplied  by  any  statement  in  the  petition  for  removal  or  in  Uie 

sabsequent  pleadings." 

In  accordance  with  this  decision  are  the  cases  of  Land  Go.  t. 
Brown,  155  U.  S.  488, 15  Sup.  Ct  357;  Postal  Tel:  Cable  Co.  t.  State 
of  Alabama,  156  U.  S.  482,  16  Sup.  Ct.  192;  Railroad  Go.  v.  Skot- 
towe,  162  U.  8.  490,  16  Sup.  Ct  869;  Kansas  v.  Atchison,  T.  &  S. 
P.  Rj.  Co.,  77  Fed.  339. 

But  it  la  contended  for  the  plaintiff  that  the  statement  of  his  cause 
of  action  does  not  bring  his  case  within  the  doctrine  established  by 
these  decisions;  that  in  the  statement  of  his  case  he  does  not  antici- 
pate the  defense  that  will  be  relied  on  by  the  defendants  for  the 
purpose  of  raising  a  federal  question,  so  as  to  give  this  court  juri» 
diction.  Counsel  for  the  plaintiff  insist  that  this  case  is  covered  by 
the  decision  of  the  supreme  court  in  White  v.  Greenhow,  114  U.  8. 
307,  5  Sup.  Ct.  923,  962.  In  that  case  both  the  plaintiff  and  the 
defendant  were  citizens  of  the  state  of  Virginia.  It  was  an  action 
brought  in  the  circuit  court  for  the  Eastern  district  of  Virginia  by  a 
tax  payer  who  had  tendered  to  the  tax  collector,  in  payment  of  his 
taxes,  coopons  cut  from  the  bonds  of  the  state,  which  coupons  were 
by  an  act  of  the  general  assembly  of  Virginia  of  March  30,  1871, 
receivable  in  payment  of  taxes  by  virtue  of  a  contract  with  the  state 
of  Virginia.  The  declaration  alleged  that  the  defendant  refused  to 
receive  the  said  coupons,  ander  color  of  the  authority  of  the  act  of 
the  general  assembly  of  the  state  of  Virginia  passeid  January  26. 
1882,  which  forbade  him  to  receive  the  aaine;  that  the  defendant, 
after  refusal  of  said  tender,  forcibly  and  unlawfully  entered  on  the 
premises  of  the  plaintiff,  and  levied  upon  and  seized'  and  carried  away 
the  personal  property  of  the  plaintiff,  in  order  to  sell  the  same  for 
the  satisfaction  of  said  taxes,  which  he  claimed  to  be  unpaid  and 
delinquent;  that  the  acts  of  the  general  assembly  of  Virginia  spec- 
ified in  the  pleadings,  which  require  the  tax  collector  to  refuse  to 
receive  such  coupons  in  payment  of  taxes,  and  to  proceed  with  the 
collection  of  taxes  for  the  payment  of  which  they  have  been  ten- 
dered, as  if  they  were  delinquent,  impair  the  obligation  of  the  said 
contract  between  the  state  of  Virginia  and  the  plaintiff.  The  dec- 
laration was  demurred  to,  and  the  demurrer  was  sustained  by  the 
circuit  court,  but  overruled  by  the  supreme  court,  the  supreme  court 
saying: 

"The  present  action,  as  shown  on  the  face  of  the  declaration,  was  a  case 
arising  under  the  constitution  of  the  United  States,  and  was  one,  therefore, 
of  'n'blch  the  circuit  court  had  rightful  Jurisdiction." 

In  that  case  the  cause  of  action  was  the  seizure  of  the  plaintiff's 
property  under  color  of  an  act  of  the  general  assembly  of  Virginia 
which  impaired  the  obligation  of  a  contract,  and  was  in  violation  of 
the  constitution  of  the  United  States.  In  the  case  at  bar  the  cause 
of  action  alleged  is  the  arrest  and  imprisonment  of  the  plaintiff  by 
the  defendants  under  color  of  an  act  of  the  general  assembly  of  Vir- 
ginia, which  it  is  asserted  "is  repugnant  to  the  constitution  of  the 
United  States  and  invalid,  in  this,  to  wit:  that  it  deprives  a  per- 
son of  his  liberty  without  due  process  of  law,  punishes  a  citizen  with 
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out  a  trial,  without  a  proper  warrant  for  his  arrest,  and  without  a 
trial  by  jury."  The  court  is  unable  to  draw  any  distinction  between 
the  averments  in  the  declaration  in  White  y.  Qreenhow,  supra,  and 
the  averments  in  the  declaration  in  the  case  we  are  now  consider- 
ing. In  each  case  the  injuries  complained  of  are  alleged  to  be  the 
direct  result  of  the  operation  of  a  legislative  act  that  is  repugnant 
to  the  constitution  of  the  United  States.  The  plaintiff  in  this  case 
does  not,  as  contended  by  counsel  for  the  defendants,  allege  or  sug- 
gest that  the  defendants  will  set  up  by  way  of  defense  a  claim  that 
they  acted  under  the  constitution  or  laws  of  the  United  States,  in 
oi'der  to  raise  a  federal  question,  of  which  this  court  would  have 
jurisdiction.  The  doctrine  established  by  the  decisions  in  Tennessee 
V.  Union  &  Planters'  Bank,  and  in  the  other  cases  cited  supra,  is 
not  applicable  here.  If  the  act  of  the  general  assembly  of  Virginia 
approved  March  6,  1890,  is  in  violation  of  the  constitution  of  the 
United  States,  the  cause  of  action  is  properly  stated  by  the  aver- 
ments in  the  declaration,  and  these  would  be  sufficient  to  give  this 
court  jurisdiction. 

This  conclusion  requires  an  examination  of  the  question  whether 
the  act  of  the  general  assembly  of  Virginia  approval  March  5.  1890, 
is  antagonistic  to  the  constitution  of  the  United  States.  The  par^ 
ticulars  wherein  it  is  alleged  in  the  declaration  that  the  act  in  ques- 
tion is  repugnant  to  the  constitution  of  the  United  States  are,  "It 
deprives  a  person  of  his  liberty  without  due  process  of  law ;  punishes 
a  citizen  without  a  trial,  without  a  proper  warrant  for  his  arrest, 
and  without  a  trial  by  jury,"  The  court,  in  discussing  this  act  of 
the  Virginia  legislature,  will  necessarily  confine  itself  to  the  qaes- 
tion  of  its  constitutionality.  It  has  no  concern  with  the  facts  con- 
nected with  the  arrest  and  imprisonment  of  the  plaintiff.  The  power 
conferred  by  the  statute  may  or  may  not  have  been  abused  in  this 
instance  by  the  officials  acting  under  it.  They  may  have  exceeded 
the  power  conferred  by  the  statute,  and  applied  it  to  acts  of  the  plain 
tiff  which  were  not  comprehended  by  its  provisions.  Wrongful  act»^ 
by  an  official  cannot  affect  the  validity  of  the  law  under  which  tiie 
proceedings  are  taken. 

The  clause  of  the  fourteenth  amendment  which  counsel  for  the 
plaintiff  insist  is  violated  by  the  act  in  question,  and  to  which  the 
argument  for  the  plaintiff  is  confined,  is  as  follows : 

"Nor  Bball  any  state  deprive  any  person  of  life,  liberty,  or  property  wltbont 
due  process  of  law,  nor  deny  to  any  person  within  Its  Jurisdiction  tbe  eqnsl 
protection  of  tbe  laws." 

In  Walker  v.  Sauvinet,  92  U.  S.  90,  the  supreme  court  says: 

"Due  process  of  law  is  process  due  according  to  the  law  of  the  laud.  This 
process,  in  tbe  states,  Is  regulated  by  tbe  law  of  tbe  states.  Our  power  over 
that  law  is  only  to  determine  whetber  It  Is  In  conflict  with  tbe  supreme  law 
of  the  land;  that  is  to  say,  with  the  constitution,  and  laws  of  tbe  United 
States  made  In  pursuance  thereof,  or  with  any  treaiy  made  under  antbority 
of  the  United  States.     Article  6,  Const" 

The  fifth  amendment  to  the  constitution  provides  that  no  person 
shall  "be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law."    In  Hnrtado  v.  People  of  California,  110  U.  S.  616,  4,  Sup. 
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C7t.  Ill,  292,  Mr.  Jnstice  Matthews,  referring  to  the  provision  of 
tbe  fifth  amendment,  says: 

"  'Due  process  of  law,'  In  tbe  latter  [fifth  amendment],  refers  to  that  law  of 
the  land  whlcb  derives  its  authority  from  the  legislative  powers  conferred 
upon  congress  by  tbe  constitution  of  tbe  United  States,  ecerdsed  within  the 
limits  therein  prescribed,  and  interpreted  according  to  the  principles  of  the 
common  law.  In  the  fonrteenth  amendment,  by  parity  of  reason,  it  refers 
to  that  law  of  the  land,  In  each  state,  which  derives  Its  authority  from  the 
Inherent  and  reserved  powers  of  the  state,  exerted  within  the  limits  of  those 
fundamental  principles  of  liberty  and  justice  which  lie  at  the  base  of  all  our 
civil  and  political  institutions,  and  the  greatest  security  for  which  resides  in 
the  right  of  the  people  to  make  their  own  laws  and  alter  them  at  their 
pleasure." 

In  accordance  with  the  doctrine  stated  in  tbe  foregoing  cases,  it 
was  held  in  Hurtado  v.  California,  supra  (syllabus) : 

■  'TTbat  a  conviction  upon  such  an  Information  for  murder  in  tbe  first  degree, 
and  a  sentence  of  death  thereon,  are  not  illegal  by  virtue  of  that  clause  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States  which  prohibits 
tbe  states  from  depriving  any  person  of  Ufe,  liberty,  or  property  without  due 
process  of  law." 

In  Walker  t.  Sauvinet,  supra,  it  was  held  that  a  state  statute 
dispensing  with  a  trial  by  jury  in  a  case  at  common  law  is  not  in 
violation  of  the  fourteenth  amendment  to  the  constitution;  and  this 
notwithstanding  that  by  article  7  of  the  amendments  it  is  provided 
that  "in  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved." 

In  Miller  v.  State  of  Texas,  153  U.  S.  535,  14  Sup.  Ct,  874,  which 
was  a  case  brought  up  on  a  writ  of  error  from  the  criminal  court  of 
appeals  for  the  state  of  Texfis,  the  supreme  court  used  this  language : 

"In  his  motion  for  a  rehearing,  however,  defendant  claimed  that  tbe  law  of 
tbe  state  of  Texas  forbidding  the  carrying  of  weapons,  and  authorizing  the 
arrest  without  warrant  of  any  person  violating  such  law,  under  which  certain 
questions  arose  upon  the  trial  of  the  case,  was  in  conflict  with  the  second  and 
fourth  amendments  to  the  constitution  of  the  United  States,  one  of  which 
provides  that  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed, and  the  other  of  which  protects  tbe  people  against  unreasonable 
searches  and  seizures.  We  have  examined  the  record  in  vain,  however,  to 
find  where  the  defendant  was  denied  the  benefit  of  any  of  these  provisions; 
and,  even  if  he  were,  it  is  well  settled  that  the  restrictions  of  these  amend- 
ments operate  only  upon  the  federal  power,  and  have  no  reference  whatever 
to  proceedings  in  state  courts;"  citing  Barron  v.  Mayor,  etc,  of  Baltimore,  7 
Pet  243  (a  leading  case),  and  other  decisions. 

"Officers  who,  by  virtue  of  their  offices,  are  conservators  of  the 
peace,  have,  at  common  law,  the  right  to  arrest  without  warrant  all 
persons  who  are  guilty  of  a  breach  of  the  peace,  or  other  violation 
of  criminal  law,  in  their  presence."  Davis',  Cr.  Law,  402;  Mus- 
coe  V.  Com.,  86  Va.  443,  10  S.  E.  534;  2  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  881;  Carico  v.  Wilmore,  51  Fed.  196.  The  judges  of  election  in 
Virginia  are  by  the  act  of  5th  March,  1890,  made  conservators  of  the 
peace  for  the  purpose  of  preserving  order  at  elections,  as  they  were, 
and  still  are,  by  the  provisions  of  section  144  of  the  Code  of  1887. 
Tbe  act  complained  of  is  a  general  law,  applicable  alike  to  all  citizens 
of  the  commonwealth.  The  particulars  wherein  it  is  claimed  that  it 
deprives  a  person  of  bis  liberty  without  due  process  of  law  are: 
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1.  That  it  pnnishes  a  citizen  withoat  a  trial.  The  act  does  not 
confer  upon  the  judges  of  election  the  power  to  inflict  punishment. 
It  confers  upon  the  judges  of  election  the  authority,  where  a  per- 
son is,  in  their  judgment,  violating  the  provisions  of  the  statute,  after 
he  has  been  ordered  to  cease  such  action,  and  he  refuses  to  desist, 
to  order  his  arrest,  and  to  commit  him  for  a  time  not  exceeding  24 
hours.  The  act  further  provides  that  such  person  may,  by  dae  pro- 
cess of  law,  be  summoned  before  the  next  term  of  the  county  or  cor- 
poration court  having  jurisdiction,  and  on  proof  of  his  guilt  he  may 
be  fined  as  the  act  provides.  This  is  the  trial  provided  by  the  act, 
and  the  constitution  of  the  state  of  Virginia  guaranties  him  a  trial 
by  jury. 

2.  As  to  the  objection  to  the  statute  that  it  deprives  a  person  of 
his  liberty  without  a  proper  warrant  for  his  arrest,  we  have  seen, 
from  the  case  of  Miller  v.  State  of  Texas,  supra,  that  a  state  statute 
which  provides  that  a  person  may  be  arrested  on  a  criminal  charge 
without  a  warrant  is  not  antagonistic  to  the  constitution  of  the 
United  States.  The  act  of  March  6,  1890,  passed  by  the  Virginia 
legislature,  contains  no  such  provision.  As  a  matter  of  fact,  a  war- 
rant of  arrest  was  issned  in  this  case.  The  act  of  the  Virginia  leg- 
islature of  March  5, 1890,  empowers  the  judges  of  election,  under  cw- 
tain  conditions,  to  order  an  arrest;  and,  whether  we  construe  the 
statute  as  authorizing  the  arrest  with  or  without  a  warrant,  it  does 
not,  in  view  of  the  authorities  cited,  present  a  federal  question  which 
confers  jurisdiction  on  this  court  This  disposes  of  all  the  grounds 
upon  which  its  jurisdiction  is  invoked.  None  of  them  are  tenable 
'Hie  demurrer  will  be  sustained. 


TATLOR  et  al.  v.  LOUISVILLE  ft  N.  R.  CO. 

•     (Circuit  Court  of  Appeals,  Sixth  Circuit    July  6,  1898.) 
No.  590. 

Fbdbrai.  Oottbtb— JimiBDicTioN— Sdit  against  Statb  Ofitceks. 

A  suit  against  state  officers  to  enjoin  them  from  certifying  a  tax,  which 
they  claimed  to  do  by  authority  of  the  state,  but  which  complaiaant  avert 
to  be  without  lawful  authority,  Is  not  a  suit  against  the  state,  within  the 
meaning  of  the  eleventh  amendment. 

Bamk— Injunction  against  Taxation — State  Statutes. 

That  a  state  statute  forbids  the  courts  to  enjoin  collection  of  alleged 
Illegal  taxes,  and  restricts  the  remedy  to  an  action  to  recover  them  tmck. 
does  not  affect  the  jurisdiction  of  a  federal  court,  in  cases  of  diverse 
citizenship,  to  entertain  a  suit  to  enjoin  the  state  officers  from  certifying  or 
collecting  Illegal  taxes. 

Enjoining  Collbction  of  Taxes — Equity  Jurisdiction. 

A  suit  to  enjoin  the  collection  of  a  tax  will  not  be  entertained  (at  leaat. 
in  the  federal  courts)  when  the  sole  ground  relied  on  Is  that  the  tax  is 
illegal  or  excessiye.  It  must  appear  in  addition  that  the  circumstances 
malce  the  wrong  about  to  be  inflicted  of  such  a  pecqiiar  character  that 
the  remedies  at  law  are  inadequate,  and  so  bring  the  case  under  some 
recognized  head  of  equity  Jurisdiction. 

Saxb— Hembdt  by  Cbbtiorari. 

It  would  seem  that  the  fact  that  there  is  a  remedy  by  certiorari  tn  the 
state  courts,  which  would  prevent  a  mnltipllcity  of  suits  In  a  case  of  ille- 
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gal  taxation,  does  not  affect  the  jurisdiction  of  a  federal  conrt  In  eqnity  to 
enjoin  tbe  enforcement  of  tbe  tax  in  cases  of  diverse  citizenship,  as  the 
remedy  by  certiorari  is  not  available  in  the  federal  conrts,  whose  powers 
to  Issue  the  writ  are  limited  to  cases  in  wblch  It  is  necessary  for  tke  exer- 
cise of  their  Jnrisdiction. 

B.  8aicb. 

In  any  event,  certiorari  is  not  an  adequate  remedy  where  the  fact  upon 
which  the  claim  for  relief  Is  based  can  only  be  made  to  appear  de  hors  the 
record. 

•.  Taxatioh — RuLROASs,   Tbleorafhb,   and  TKiiSFHONBa— Tennessee   Stat- 

UTBS. 

Act  Tenn.  April  6,  1897,  in  relation  to  the  taxation  of  railroad,  telephone, 
and  telegraph  proiwrty,  which  required  the  board  of  assessors  therein 
provided  for  to  complete  their  assessment  on  or  before  September  1st  of 
that  year,  annulled  by  implication,  and  superseded,  tbe  assessment  pre- 
viously made  for  tbe  same  year  by  the  old  board  of  assessors  under  the 
act  of  1885. 
7.  Sakb— Relbvarot  of  ByiDSNCB— Mabkst  Valuk  of  Stock  akd  Bonds. 
In  valuing  railroad  property  for  purposes  of  taxation,  the  market  value 
of  the  bonds  and  stock  of  the  corporation  owning  It  may  properly  be 
considered,  even  if,  under  the  statute,  each  line  of  road  is  to  be  valued 
by  Itself,  and  not  as  part  of  a  system. 

9.  SAUE— £(}UAI.IZATI0I7  OF  Abbessmsnt. 

Under  the  Tennessee  railroad  asseEsment  act  of  1897,  neither  the  board 
of  tax  assessors  nor  the  board  of  equalization  are  charged  with  the  duty 
of  equalizing  the  taxable  value  of  real  estate  with  that  of  railroad  property, 
i.  Bahs— CoKSTiTDTioNAL  Law— EquALiTT  OF  Taxation. 

Under  the  Tennessee  constitution  of  1870  (article  2,  |  28),  declaring 
that  all  property  shall  be  taxed  "according  to  its  valne,"  to  be  ascertained 
as  the  legislature  shall  direct,  "so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state,"  when  it  Is  the  uniform  practice  in  the  various  coun- 
ties of  the  state  to  assess  real  property  at  not  exceeding  75  per  cent,  of 
Its  true  value,  an  assessment  upon  railroad  property  at  Its  full  value 
violates  the  uniformity  of  taxation  which  is  the  main  purpose  of  the 
constitutional  provision,  and  will  be  enjoined,  although  this  involves  a 
violation  of  tbe  letter  of  the  state  statute  passed  pursuant  to  the  constitu- 
tion, which  requires  all  property  to  be  assessed  at  its  full  value. 

M.  Sams. 

Equity  will  not  enjoin  an  assessment  of  property  at  Its  full  value,  on 
the  ground  of  Inequality  resulting  from  tbe  assessment  of  other  property 
at  less  than  its  full  value,  unless  It  appears  that  the  assessing  officers, 
whose  acts  of  undervaluation  create  the  unjust  burden.  Intentionally  and 
habitually  violate  the  law  by  assessing  property  at  less  than  Its  true 
value;  but  It  need  not  affirmatively  appear  that  they  did  so  with  intent 
to  injure  complainant  and  his  class  of  taxpayers. 

Appeal  fi*oin  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

The  Louisville  &  Nashville  Railroad  Company— a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Kentucky,  and  a  citizen  of  that 
state— owns  619  miles  of  railroad  In  Tennessee.  It  filed  its  bill  in  equity  In 
the  circuit  court  of  the  United  States  for  the  Middle  district  of  Tennessee 
against  R.  L.Taylor,  W.  S.  Morgan,  and  B.  B.  Gralg,  citizens  of  Tennessee, 
who  constitute  a  board  of  equalization  of  the  state  of  Tennessee,  to  enjoin 
them  from  certifying.  In  accordance  with  the  act  of  the  legislature  of  Ten- 
nessee, passed  April  5,  1897,  a  tax  valuation  upon  complainant's  railroad  in 
Tennessee,  to  be  apportioned  by  the  state  comptroller  to  the  35  counties, 
cities,  and  towns  In  which  the  road  lies.  Undor  the  act  of  1897,  railroad, 
telephone,  and  telegraph  property  is  assessed  biennially  by  three  members, 
known  as  "State  Tax  Assessors,"  whose  assessment  must  be  revised  upon  the 
record  by  another  board,  called  the  "Board  of  Equalization,"  composed  of  the 
governor,  secretary  of  state,  and  treasurer.    The  appellate  board  is  given  the 
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power  to  examine  each  assessinent,  and  Increase  or  dlmlnUb  the  Taluatlon 
upon  any  one  or  more  of  the  properties  assessed,  so  as  to  fix  the  proper 
value;  and,  until  this  board  has  acted  npon  the  assessments,  they  are  not 
deemed  complete.  The  valuations  fixed  by  the  appellate  board  are  certified 
to  the  comptroller,  and  be,  in  turn,  certifies  to  the  Tarlous  counties  and 
municipalities  the  valuation  upon  which  taxes  are  to  be  collected  by  the 
respective  counties  and  municipalities,  the  apportionment  being  graduated 
according  to  the  mileage  or  value  of  the  property  ajsaessed  in  each  county 
and  municipality.  Under  other  laws  of  Tennessee,  real  and  personal  property 
of  all  persons,  except  railroad,  telephone,  and  telegraph  companies,  is  assessed 
by  the  taxing  officers  of  each  county.  In  counties  having  a  population  of 
60,000  and  over,  one  assessor  for  the  county  is  elected,  whose  dnty  it  is  to 
assess'  all  property  in  tbe  county.  In  counties  having  a  less  population,  each 
civil  district  has  one  assessor.  Each  assessor,  before  entering  upon  his  duties, 
is  required  to  enter  into  a  bond  in  tbe  sum  of  $5,000,  conditioned  that  he 
shall  faithfully  and  honestly  discharge  the  duties  of  his  office,  and  to  take 
and  subscribe  an  oath  that  he  will  assess  property  at  its  fair  cash  valuation, 
without  fear  or  favor.  A  board  of  equalization  is  provided  for  each  county, 
composed  of  the  Judge  or  chairman  of  tbe  county  court,  and  four  freeholders, 
not  members  of  the  county  court,  and  not  holding  any  other  office,— state, 
county,  or  federal.  These  various  boards  meet  In  their  respective  counties, 
and  compare  and  equalize  the  assessments  of  property  made  In  and  for  the 
particular  county.  If  the  board  desires  to  raise  the  value  of  any  taxpayer's 
property,  it  can  be  done,  upon  notice  to  the  taxpayer.  Assessments  of  real 
estate  made  in  1S96  were  made  for  the  biennial  period  of  ISUO  and  1897. 
Beginning  with  1S98,  the  assessments  of  realty  are  to  be  made  every  fourth 
year.  Personal  property  Is  assessed  annually.  Until  1895  no  attempt  had 
ever  been  made  to  equalize  the  assessments  of  real  estate  or  personalty,  as 
between  the  different  counties;  but  at  its  session  in  that  year  the  general 
assembly  created  a  state  board  of  equalizers,  for  the  purpose  of  equalizing  the 
values  of  real  estate  in  the  various  counties.  The  same  Iraard  was  given  power 
to  assess  and  apportion  the  value  of  railroads  throughout  tbe  state.  In  189Q  the 
board  of  equalizers  assessed  the  complainant's  railroad  for  tbe  taxes  of  1896 
and  1897  as  follows:  The  main  line,  at  the  rate  of  $31,000  a  mile;  the  Nasb- 
vlUe  &  Decatur  division,  at  the  rate  of  $21,000  a  mile;  the  Henderson  division, 
at  the  rate  of  $20,000  a  mile;  the  Memphis  division,  at  $13,500  a  mile:  the 
Cumberland  Valley  division,  at  the  rate  of  $15,000  a  mile;  the  Clarlcsvllle  Sc 
Princeton  division,  at  the  rate  of  $4,000  a  mile.  By  the  act  of  April,  1S8T, 
the  board  of  equalizers  was  abolished,  and  tbe  duty  of  assessing  railroads 
was  imposed  on  a  state  board  of  tax  assessors  and  a  revisory  board  called 
the  "Board  of  Equalization,"  but  no  power  was  given  to  the  new  board  to 
equalize  real  estate.  The  board  of  state  tax  assessors  made  an  assessment 
of  railroads  for  1807  and  1898,  treating  tbe  assessment  by  the  board  of 
equalizers  as  annulled  by  tbe  new  law.  Their  valuation  of  complainant's 
main  line  was  $65,000  per  mile;  of  the  Nashville  &  Decatur  division  was 
$47,000  per  mile;  of  the  Henderson  division,  $62,000  per  mile;  of  the  Memphis 
division,  $27,000  per  mile;  of  tbe  Cumberland  Valley  division,  $23,500  per 
mile;  of  the  Clarksville  &  Princeton  division,  $6,000  i>er  mile;  and  of  tbe 
Clarksvtlle  &  Mineral  division,  $7,000  per  mile.  The  appellate  board  of 
equalization  on  appeal  reduced  tbe  assessment  on  tbe  main  line  from  $65,000 
to  $60,000;  on  the  Henderson  division,  from  $62,000  to  $55,000;  on  the  Nash- 
ville &  Decatur  division,  from  $47,000  to  $40,000  per  mile,— but  In  other 
respects  affirmed  the  action  of  board  of  assessors. 

Among  other  grounds  set  forth  in  the  bill  for  equitable  relief  against  this 
increase  in  the  assessment  is  tbe  following  averment  with  reference  to  tbe 
evidence  brought  out  before  the  state  tax  assessors:  "That  the  complainant 
also  filed  In  its  behalf  before  said  assessors  a  large  number  of  affidavits 
(about  155  In  number)  made  by  tax  assessors,  trustees,  other  officials,  and 
real-estate  owners,  which  showed  that  in  the  counties  through  which  plalntiCTs 
said  roads  ran,  and  In  the  counties  through  which  other  railroad  properties 
assessed  at  the  same  time  by  said  assessors  ran,  real  estate,  generally  and 
systematically,  was  assessed  for  taxation  at  from  fifty  to  seventy  per  cent,  of 
Its  value.    These  affidavits  varied  in  form,  but  the  general  tenor  and  result 
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of  tbem,  and  of  depositions  taken  and  filed  as  evidence  by  plaintiff,  was  to 
establish  the  fact  that  property  generally  in  Tennessee,  otber  than  railroad 
property,  by  assessments  generally  and  purposely  made,  does  not  bear  a 
burden  of  taxation  at  a  greater  proportion  than  an  average  of  sixty  per  cent 
of  Its  marl^et  value;  and  plalntlflf  alleges  that  such  is  tbe  case,  and  that  its 
said  properties  for  said  years,  as  finally  fixed  by  said  board  of  equalization, 
were  assessed  at  more  than  their  full  value.  Recognizing  the  fact  that  through- 
out the  state  of  Tennessee  property  had  been  systematically  assessed,  from 
time  immemorial,  at  a  valuation  for  the  purpose  of  taxation  greatly  less  than 
its  actual  value,  and  at  a  valuation  ranging  from  fifty  to  about  sixty-five  per 
cent  thereof,  the  state  of  Tennessee,  through  Its  board  of  assessors  and 
equalizers,  during  the  years  1895  and  18G6  endeavored  to  systematize  the 
county  assessments,  and  bring  them  up  to  a  common  standard  or  basis  of 
valuation.  Accordingly  the  said  board  established  as  the  basis  of  assessment 
for  taxation  In  all  of  the  counties  of  the  state  seventy-five  per  cent,  of  tbe 
actual  or  true  value  of  the  lands  or  property  to  be  assessed,  and  raised  the 
assessment  in  the  various  counties  of  the  state  for  both  said  years,  where 
Ihey  were  less  than  seventy-flve  per  cent,  to  seventy-five  per  cent  Platntlfl 
further  shows  that  the  said  board  of  assessors  and  equalizers  was  the  first 
•tate  board  of  equalizers  in  the  state  of  Tennessee,  and  was  a  legislative  recog- 
nition of  the  systematic  usage  and  custom  of  valuation  prevailing,  and  tbe 
legislative  purpose  to  render  it  uniform  throughout  the  state.  Plaintiff  further 
■tates  that  said  board  of  assessors  and  equalizers  was  not  only  Intrusted 
with  the  power  of  equalizing  assessments  throughout  the  state,  but  also  with 
tbe  duty  of  assessing  railroad,  telegraph,  and  telephone  properties  for  taza^ 
tion;  and  it  avers  and  charges  that  the  assessment  made  by  said  board, 
and  the  valuation  fixed  upon  said  properties,  were  made  by  tbem  at  the 
rates  fixed  for  the  purpose  of  equalizing  the  assessments  of  such  properties 
with  those  of  the  lands  of  Tennessee.  If  said  assessments  [L  e.  those  against 
which  an  injunction  is  prayed]  stand,  plaintiff  will  be  bearing,  In  comparison 
with  other  property  assessed  in  the  state  of  Tennessee,  at  least  twenty-five 
per  cent,  more  than  Its  Just  proportion;  and  the  burden  of  taxation  thus  Im- 
posed upon  it  will  be  unequal,  and  in  contravention  of  the  constitution  of  the 
state  of  Tennessee,  which  provides  that  oil  property  shall  be  taxed  according 
to  Its  value,  and  so  that  taxes  shall  be  equal  and  uniform  throughout  the 
Btate^  and  so  that  no  one  species  of  property  from  which  a  tax  may  be  col- 
lected shall  be  taxed  higher  than  any  other  species  of  property  of  the  samn 
value,  and  also  in  contravention  of  the  constitution  of  the  United  States,  which 
guaranties  to  plaintiff  and  its  property  the  equal  protection  of  the  laws."  Ths 
bill  further  avers:  "In  pursuance  of  said  assessment  act,  said  board  of 
equalizers  will,  as  they  have  informed  plaintiff's  counsel,  unless  prevented, 
certify  at  12  m.,  November  30,  1897,  to  the  comptroller,  the  valuations  so 
fixed  by  them  upon  said  property.  The  comptroller  will  proceed,  after  said 
assessment  shall  have  been  certified  to  him  according  to  the  course  of  law, 
to  collect  for  the  state  the  taxes  so  wrong;fully  assessed,  and  will  certify  to 
the  several  towns,  cities,  and  counties  through  which  said  roads  pass,  the 
said  assessments;  and  &e  said  towns,  cities,  and  counties  will  proceed, 
under  said  act  to  collect  the  same.  Under  said  act,  said  taxes  so  assessed 
In  behalf  of  the  state,  counties,  and  cities  will  become  a  first  lien  upon  the 
property  from  the  10th  of  January  of  the  year  for  which  they  are  assessed. 
If  tbe  said  taxes  are  not  paid  as  assessed,  distress  warrants  will  issue  against 
petitioner;  and.  If  It  shall  not  pay  tbe  same,  then  the  comptroller  will,  under 
said  act,  advertise  said  property,  and  sell  the  same  for  cash,  free  from  the 
equity  of  redemption,  and  execute  to  the  purchaser  a  deed  or  deeds.  Said 
roads  are  assessed  for,  and  taxes  will  be  payable  under  said  assessments  to, 
tbe  following  counties  and  towns  in  the  state  of  Tennessee:  Counties:  Sum- 
ner, Davidson,  Montgomery,  Houston,  Benton,  Fayette,  Henry,  Carroll,  Gib- 
son, Stewart,  Crockett,  Haywood,  Tipton,  Shelby,  Robertson,  Dlclison,  Clai- 
borne, Campbell,  Williamson,  Maury,  and  Giles.  Cities  and  towns:  Gallatin, 
NashTille,  Springfield,  Franklin,  Columbia,  Pulaski,  Brownsville,  Memphis, 
Erin,  McKenzie,  Humboldt  Milan,  Paris,  Clarksville,  and  a  number  of  others. 
If  plaintiff  should  seek  by  separate  suits  to  resist  said  state  tax,  and  the  several 
taxes  for  said  counties  and  cities,  it  would  cause  a  multiplicity  of  sulta, 
88  F.— 28 
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entailing  great  hardship  and  expense;  and  if  it  shonld  pay  said  taxes,  and 
sue  to-recover  them,  the  same  result  would  follow.  Plaintiff  charges  and  tay* 
that  the  action  of  said  board  of  assessors  and  of  said  board  of  equalizers 
was  arbitrary,  oppressive,  in  violation  of  the  law,  and  wiU,  if  carried  into 
effect,  impose  upon  plaintiff  a  burden  unjust  and  unequal,  as  between  itself 
and  other  property  owners  throughout  the  state  of  Tennessee."  The  prayer 
of  the  bill  was  for  an  injunction  against  the  defendants  to  prevent  their 
certifying  and  delivering  in  any  way  to  the  comptroller  of  Tennessee  the  said 
assessment  of  the  plaintiff's  property  so  made  by  them,  and  from  certifying 
or  delivering  in  any  way  to  the  said  comptroller  the  result  of  their  action  in  re- 
spect of  the  assessment  of  the  said  properties  of  plaintiff  for  the  years  1897  and 
1898,  or  either  of  them,  and  that  upon  final  hearing  said  Injunction  t>e  made 
final,  and  for  such  further  and  other  relief  as  the  nature  of  thla  case  may 
require. 

The  defendants  filed  a  joint  and  separate  answer,  in  which  the  reply  to  the 
passage  already  quoted  from  the  bill  was  as  follows:  "Further  answering, 
defendants  say  that  complainant  filed  in  its  behalf  before  said  assessors  a 
large  number  of  affidavits  made  by  county  tax  assessors,  trustees,  other  of- 
ficials, real-estate  owners,  and  others,  in  thirty-five  counties  in  Tennessee, 
tending  to  show  the  assessed  value  of  real  estate  In  said  counties.  Said  affi- 
davits show  that  there  was  no  uniformity  in  assessed  values  of  real  estate 
in  the  counties  mentioned,  but  they  did  not  show  that  there  was  any  pre- 
concert or  agreement  among  the  assessors  touching  the  standard  of  value 
fixed  upon  real  estate  for  the  purpose  of  assessment.  The  valuations  were 
not  uniform.  In  some  Instances  they  were  higher  than  others,  and  there  was 
great  irregularity  and  lack  of  uniformity  in  valuations.  Defendants  deny  that 
the  general  tenor  and  result  of  said  depositions  and  affidavits  taken  and  filed 
by  complainant  was  to  establish  the  fact  that  property  generally  in  Tennesspp, 
other  than  railroad  property,  by  assessments  generally  and  purposely  made, 
does  not  bear  a  burden  of  taxation  at  a  greater  proportion  than  the  average 
of  sixty  per  cent,  of  its  market  value.  Defendants  deny  the  statement  that  such 
is  the  case,  and  they  deny  that  there  was,  or  ever  has  been,  any  custom,  im- 
memorial or  otherwise,  of  valuing  property  throughout  the  state  at  less  than 
Its  true  valne.  There  are  ninety-six  counties  in  the  state,  and  there  never 
has  been,  and  In  the  nature  of  things  could  not  be,  any  concerted,  agreed. 
or  uniform  basis  of  valuation,  different  from  that  prescribed  by  law.  There 
are  seventy-nine  counties  In  the  state  through  which  railroads  run,  and  said 
affidavits  are  from  only  thirty-five  counties.  Defendants  say  the  various  rail- 
road companies  objecting  to  the  assessments  made  by  the  state  tax  assessors 
actively  and  energetically  made  strenuous  efforts  to  obtain  affidavits  from 
any  possible  source  showing  assessments  have  been  made  below  cash  value, 
but  none  have  been  produced  from  forty-four  counties  of  the  seventy-nine 
having  railroads  in  same.  It  was  the  function  and  within  the  Jurisdiction  of 
the  assessors,  In  the  first  Instance,  and  these  defendants,  acting  as  the  board 
of  equalization,  to  judge  of  the  sufficiency  and  probative  force  or  value  of 
said  affidavits  as  evidence;  and  their  judgment  was  final  and  conclusive,  and 
cannot  be  questioned  or  reviewed.  Defendants  also  deny  the  statement  that 
complainant's  said  properties  for  said  years,  as  finally  fixed  by  said  board  of 
equalization,  were  assessed  at  more  than  full  value.  They  submit  that  the 
valuation  of  said  board,  under  the  laws  of  Tennessee,  as  will  be  more  fully 
hereinafter  shown.  Is  final  and  conclusive.  Defendants  deny  that  the  creation 
of  the  board  of  equalizers  of  1895  and  1896  was  a  legislative  recognition  of  the 
systematic  usage  and  custom  of  valuation  prevailing,  and  the  legislative  pur- 
pose to  render  It  uniform  throughout  the  state;  but,  on  the  contrary,  said 
board  was  created  for  the  purpose  of  putting  property  Inadequately  assessed, 
through  the  favoritism  or  mistaken  judgment  of  local  tax  anthorltles,  upon 
an  equality  with  the  property  fairly  assessed  at  Its  cash  value,  as  required  by 
law,  and  seeing  that  all  property  within  the  jurisdiction  of  the  equalizer^ 
should  be  assessed  at  a  fair  cash  value.  Defendants  deny  that  the  board  of 
equalizers  of  1895  and  1896,  by  any  official  action,  record,  or  report,  put  prop- 
erty in  Tennessee  upon  a  basis  of  seventy-five  per  cent  of  the  actual  cash 
value  of  the  same.  If  such  was  the  basis  of  purported  equalization  on  the 
part  of  the  members  of  said  l>oard,  it  was  one  by  some  aort  of  an  undei^ 


Digitized  by 


Google 


TATLOB  ▼.  LOmsVIUiB  *   H.  B.  00.  865 

Standing  among  said  members,  never  pnt  of  record  In  any  official  action, 
and  kept  from  record  In  its  minutes  or  Inclusion  on  Its  report,  and.  If  done, 
was  In  violation  of  law,  and  unauthorized  by  tbe  statute  creating  the  board, 
and  subversive  to  the  main  purposes  for  which  it  was  created.  Defendants 
deny  that  the  assessments  and  valnatlons  of  railroad,  telegraph,  and  telephone 
properties  made  by  said  board  for  1B95  and  1896  were  made  at  the  same  rate 
fixed  for  the  purpose  of  equalizing  the  assessment  of  such  properties  with 
those  of  the  lands  of  Tennessee.  Upon  Information  given  by  one  of  the  mem- 
bers of  said  board  In  his  deposition  before  the  state  tax  assessors,  and  which 
remains  uncontradicted,  defendants  state  that  most  of  tbe  railroad  properties 
m  the  state  of  Tennessee  were  assessed  and  valued  at  less  than  seventy-five 
per  cent,  of  their  actual  cash  value.  Defendants  deny  that,  by  the  assessment 
made,  complainant  will  be  bearing,  or  Is  made  to  bear,  In  comparison  with 
otiier  property  assessed  in  the  state  of  Tennessee,  at  least  twenty-flve  per  cent. 
more  than  Its  just  proportion.  Defendants  deny  that  said  assessments  vio- 
late any  provision  of  the  constitution  of  the  state  of  Tennessee,  or  the  consti- 
tution of  the  United  States."  The  answer  further  avers  that  the  complainant 
has  an  adequate,  sufBcIent,  and  complete  remedy  at  law  furulsbed  it  by  the 
act  passed  In  1873,  which  provides  that  in  all  cases  in  which  an  officer  charged 
by  law  with  the  collection  of  revenue  due  the  state  shall  Institute  any  pro- 
ceedings or  take  any  steps  for  tbe  collection  of  the  same,  and  the  person  pro- 
ceeded against  shall  claim  the  tax  to  be  unjust  or  Illegal,  or  against  any  clause 
of  the  statute  or  of  the  constitution  of  the  state,  he  shall  pay  the  same  to 
the  state  under  protest,  and  file  a  suit  within  thirty  days  thereafter  for  tbe 
recovery  of  the  same  against  the  officer,  and,  if  he  obtains  judgment,  then 
the  comptroller  of  tbe  state  shall  issue  his  warrant  for  the  amount  thereof. 
The  act  provides  that  no  writ  for  the  prevention  of  the  collection  of  any 
revenue  claimed  shall  in  any  wise  Issne,  either  In  the  form  of  an  Injnnctlon  or 
otherwise.  The  answer  further  avers  that  there  is  a  remedy  by  certiorari 
(or  the  correction  of  errors  alleged  to  have  been  committed  by  the  state  tax 
assessors,  and  that  said  remedy  Is  exclusive  of  all  others. 

A  temporary  restraining  order  ex  parte  was  issued  on  the  filing  of  the  bill, 
and  then  the  cause  came  on  for  hearing  on  motion  for  preliminary  Injunction, 
at  which  a  large  amount  of  evidence  was  introduced,  and  the  case  was  fully 
argued.  The  district  judge  (Clark)  presiding  filed  an  elaborate  opinion,  dis- 
cussing the  issues  presented  on  the  bill.  It  is  reported  in  86  Fed.  168.  The 
circuit  court  made  the  following  order:  "Ordered  and  adjudged  that  the  writ 
of  Injnnctlon  Issue  in  this  case,  restraining  and  enjoining  the  defendants, 
Hobert  L.  Taylor  (governor),  E.  B.  Craig  (treasurer),  and  W.  S.  Morgan  (secre- 
tary of  state),  ex  officio  the  board  of  equalization  for  the  state  of  Tennessee, 
from  certifying  and  delivering  to  the  comptroller  of  the  treasury  of  Tennessee 
tbe  valuation  fixed  by  them  upon  the  property  of  the  complainant  in  Tennessee 
for  taxation  for  the  years  1897  and  1898,  as  set  forth  and  shown  in  the  bill, 
and  restraining  and  enjoining  them  from  certifying  and  delivering  the  said  as- 
sessment or  any  record  thereof,  to  the  said  comptroller:  provided,  however. 
That  the  complainant  shall  pay  to  tbe  proper  officers  such  sum  or  sums  of 
money  as  shall  be  equal  to  the  amount  or  amounts  of  the  taxes  assessed 
against  and  due  from  said  company  on  Its  said  property  under  and  according 
to  the  assessment  made  in  1896  for  the  year  189^,  and  shall  pay  the  same  as, 
and  It  shall  be  a  credit  on,  tbe  taxes  due  from  the  complainant  on  Its  said  prop- 
erty for  the  year  1897,  to  go  as  a  credit  on  the  assessment  made  in  1S97  for 
1897,  if  sustained  on  the  final  hearing;  otherwise  to  be  credited  as  may  here- 
after be  decreed.  And  it  shall  be  paid  and  received  without  prejudice  to  any 
right  of  either  of  the  parties,  or  the  state,  counties,  and  municipalities  of  this 
state.  Such  payment  must  be  made  on  or  before  the  date  at  which  the  tax 
for  1897  must  be  paid,  viz.  February  1,  1898;  and,  if  not  then  paid,  the  de- 
fendants may,  upon  notice  of  such  failure,  apply  for  and  obtain  a  dissolution 
of  the  said  injunction." 

Geo.  W.  Pickle,  Atty.  Q&l  (James  G.  Bradford  and  Graiibery 
Marks,  of  cotmsel),  for  appellants. 
Dickinson  &  Waller  and  Vertrees  &  VCTtrees,  for  appellee. 
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Before  TAFT  and  LURTON,  CSrcuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts,  as  above).  The  com- 
plainant below  is  a  citizen  of  the  state  of  Kentucky.  The  defend- 
ants are  citizens  of  the  state  of  Tennessee.  The  amount  involved 
in  the  suit  exceeds  $2,000.  The  constitution  and  the  laws  of  the 
United  States  confer  upon  circuit  courts  of  the  United  States  jurisdic- 
tion to  hear  and  determine  controversies  in  law  and  equity  between 
citizens  of  different  states  in  which  is  involved  more  than  f2,000. 
There  is  no  doubt,  therefore,  of  the  jurisdiction  of  the  court  below  to 
hear  and  decide  this  case,  unless  the  fact  that  the  defendants  were 
oflacers  of  the  state  of  Tennessee,  and  were  claiming  to  proceed  under 
the  authority  of  the  state  in  the  acts  threatened  and  now  enjoined, 
makes  this  a  suit  against  the  state  of  Tennessee.  If  so,  then  it  is 
within  the  eleventh  amendment  of  the  federal  constitution,  which  de- 
clares that  the  judicial  power  of  the  United  States  shall  not  extend  to 
suits  against  a  state.  The  complaint  of  the  taxpayer  in  this  case  is 
that  the  defendants  are  about  to  execute  a  taxing  law  of  the  state 
against  complainant  in  such  a  manner  that,  id  view  of  the  mode  in 
which  other  taxing  laws  are  executed  against  a  large  part  of  the 
taxable  property  of  the  state,  the  defendants  will  impose  upon  com- 
plainant an  illegal  burden,  in  violation  of  its  right  under  the  state 
constitution  to  pay  only  an  equal  share  of  the  taxes  in  proportion  to 
the  value  of  its  property.  This  is  not  a  suit  against  the  state.  It  is 
a  suit  against  individuals,  seeking  to  enjoin  them  from  doing  certain 
acts  which  they  assert  to  be  by  the  authority  of  the  state,  but  which 
the  complainant  avars  to  be  without  lawful  authority.  The  point 
has  been  so  often  decided  by  the  supreme  court  of  the  United  Stated 
that  it  is  sufHcient  to  refer  to  a  few  of  the  cases.  Smyth  v.  Ajnes, 
169  U.  S.  518, 18  Sup.  Ct.  423;  Reagan  v.  Trust  Co.,  154  U.  S.  362,  390, 
391, 14  Sup.  Ct.  1047;  Pennoyer  v.  McConnanghy,  140  U.  S.  1, 11  Sop. 
Ct.  699;  Poindexter  v.  Greenhow,  114  U.  S.  270,  5  Sup!  Ct  903,  962. 
In  Cnmmings  v.  Bank,  101 U.  S.  153,  a  decree  of  injunction  entered  by 
a  circuit  court  oi  the  United  States  against  state  ofiQcers  to  prevent 
the  enforcement  of  a  state  tax  law  in  a  manner  violating  the  consti- 
tution of  the  state  was  affirmed  by  the  suprMne  court  of  the  United 
States,  and  it  was  then  so  well  settled  that  such  a  suit  was  not  within 
the  eleventh  amendment  that  the  court  did  not  deem  it  necessary 
to  discuss  the  point. 

The  power  to  tax  property  is  the  power  to  take  from  the  owner  that 
which  is  his,  to  defray  tiie  expense  of  the  benefit  and  protection  whidi 
he  receives  from  the  government.  If  the  power  is  illegally  exercised, 
either  by  the  legislature  or  the  executive,  it  is  an  invasion  of  private 
right;  and,  unless  there  is  some  specific  limitation  upon  the  remedy 
imposed  by  law,  the  injured  taxpayer  may  resort  to  the  courts  to 
vindicate  his  right  against  those  officers  who  attempt  such  an  in- 
vasion, by  any  form  of  action  which  he  could  use  against  any  other 
wrongdoers  in  respect  of  the  same  class  of  wrongs.  The  state  may 
limit  the  remedies  of  tiie  taxpayer  to  redress  wrongs  done  him  by  the 
erroneous  statutory  construction  or  the  unwarranted  finding  of  fact 
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by  administratiye  officers  to  a  hearing  before  administrative  tribunals. 
In  tax  questions,  such  a  hearing  is  due  process  of  law.  Murray  v. 
Improvement  Co.,  18  How.  272;  Ferry  v.  U.  S.,  85  Fed.  550.*  The 
state  may  further  curtail  the  jurisdiction  of  its  courts  of  equity  to 
interfere  by  injunction  with  the  collection  of  taxes  alleged  to  be 
illegal  by  providing  that  no  injunction  shall  issue  in  such  case.  The 
government  of  the  United  States  has  made  such  a  specific  limitation, 
and  no  injunction  can  issue  to  prevent  the  collection  of  taxes  levied  by 
it  Rev.  St.  U.  S.  §  3224.  The  only  remedy  of  the  taxpayer  is  to  pay 
the  money,  and  sue  to  recover  it  back.  The  state  of  Tennessee  has 
made  a  similar  provision  with  respect  to  taxes  collected  for  its  use, 
but  not  as  to  taxes  collected  for  its  counties  and  cities.  City  of  Nash- 
viUe  V.  Smith,  86  Tenn.  217,  6  S.  W.  273.  The  law  of  the  United 
States  forbidding  injunctions  in  federal  revenae  cases  prevents  the 
issuing  of  an  injunction  by  any  court,  whether  federal  or  state,  be- 
cause, the  constitution  and  laws  of  the  United  States  passed  in  pur- 
suance thereof  are  the  supreme  law  of  the  land.  The  law  of  Tennes- 
see, however,  affects  only  the  jurisdiction  of  its  own  courts  of  equity. 
It  does  not  restrict  or  diminish  the  power  or  jurisdiction  of  federal 
courts  of  equity,  because  only  an  act  of  congress  can  do  that.  In  re 
Tyler,  149  U.  S.  164,  13  Sup.  Ct.  785;  Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  14  Sup.  Ct  75;  Kirby  v.  Eailway  Co.,  120  U.  S.  130,  7  Sup. 
Ct  430;  Furnace  Co.  v.  Witherow,  149  U.  S.  574,  13  Sup.  Ct.  936. 
Hence  it  follows  that  if  the  controversy  at  bar  is  one  over  which  the 
circuit  court  of  the  United  States,  sitting  in  equity,  from  which  this 
appeal  has  been  taken,  has  jurisdiction  by  virtue  of  the  constitution 
and  laws  of  the  United  States,  and  according  to  the  general  prind- 
ples  governing  equity  jurisdiction,  its  power  to  issue  an  injunction 
against  state  officers  is  not  restricted  by  a  state  statute  which  only 
applies,  and  can  only  apply,  to  injunctions  issued  out  of  state  courts. 

We  have  seen  that  the  circuit  court  has  jurisdiction  over  the  cause, 
because  it  is  a  suit  between  citizens  of  different  states.  It  only  re- 
mains to  inquire  whether  any  ground  exists  for  invoking  the  action 
of  a  court  of  equity.  It  is  well  settled  that  a  suit  to  enjoin  the  col- 
lection of  a  tax  will  not  be  entertained  in  courts  of  equity,— ;-at  least, 
in  those  of  the  United  States, — in  which  the  sole  ground  set  forth 
in  the  bill  is  that  the  tax  is  illegal  or  excessive.  It  must  appear  in 
addition  that  the  circumstances  makes  the  wrong  about  to  be  inflicted 
of  such  a  peculiar  character  that  the  remedies  in  a  court  of  law  are 
inadequate,  and  so  bring  the  case  under  some  recognized  head  of 
equity  jurisdiction.  Ogden  City  v.  Armstrong,  168  U.  S.  224,  236,  18 
Sup.  Ct.  98;  Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct  250; 
Allen  v.  Car  Co.,  139  U.  S.  658,  661,  11  Sup.  Ct  682;  Shelton  v.  Piatt, 
139  U.  S.  591, 11  Sup.  Ct.  646;  Railway  Co.  v.  Cheyenne,  113  U.  S.  516, 
525,  5  Sup.  Ct  601;  Hannewinkle  v.  Georgetown,  15  Wall.  547;  Dows 
T.  City  of  Chicago,  11  Wall.  10&  It  appears  from  the  bill  that,  if  the 
assessment  made  by  the  defendants  in  this  case  is  allowed  to  be  certi- 
fied down  to  the  various  counties  and  cities  who  are  to  collect  the  tax, 
the  complainant,  in  order  to  vindicate  its  rights  in  a  suit  at  law,  will 
have  to  bring  at  least  35  different  suits  at  law.  Courts  of  equity 
frequently  interfere  to  prevent  a  multiplicity  of  suits  at  law.     It  is  a 
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well-recognized  bead  of  equity  jurisdiction.  In  Sanford  v.  Poe,  37 
U.  S.  App.  378,  16  C.  C.  A.  305,  and  09  Fed.  546,  this  court  sustained 
the  equity  jurisdiction  of  the  circuit  court  to  enjoin  a  state  board  for 
the  assessment  of  telegraph  and  express  companies  from  certifying 
the  assessment  to  a  large  number  of  counties,  on  the  ground  that  by 
the  exercise  of  such  jurisdiction  a  multiplicity  of  suits  at  law  would 
be  prevented,  and  the  questions  at  issue  could  all  be  settled  in  one 
suit  In  many  cases  in  which  the  question  of  the  equitable  jurisdic- 
tion to  enjoin  a  tax  is  considered  by  the  supreme  court  of  the  United 
States,  the  prevention  of  a  multiplicity  of  suits  is  specifically  men- 
tioned as  a  suflScient  reason  for  its  exercise.  Dows  v.  City  of  Chi- 
cago, H  Wall.  108;  Shelton  v.  Piatt,  139  U.  S.  591,  11  Sup.  Ct.  646; 
Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct.  250. 

Another  ground  for  equitable  relief  is  that  the  excessive  tax,  if 
not  paid,  will  be  a  cloud  upon  the  title  of  the  complainant,  for  the 
taxes  assessed  are  a  lien  upon  its  property  in  Tennesseee.  The  tax 
is  not  void,  and  the  alleged  illegal  excess  does  not  appear  upon  the 
record.  It  creates  such  an  apparently  valid  incumbrance  that  a 
court  of  equity  will  interfere  to  remove  it  as  a  cloud,  if  in  fact  it 
is  illegal.  Ogden  City  v.  Armstrong,  168  U.  S.  224,  238,  18  Sup. 
Ct  98. 

It  is  argued  on  behalf  of  the  defendants  that  there  is  an  adequate 
remedy  at  law,  which  will  prevent  a  multiplicity  of  suits,  and  that 
is  by  certiorari  in  the  state  courts.  Such  a  proceeding  is  in  its  na- 
ture supervisory  and  appellate.  Circuit  courts  of  the  United  States 
are  limited  in  their  use  of  the  writ  of  certiorari  to  those  cases  in 
which  it  is  necessary  for  the  exercise  of  their  jurisdiction.  Bev.  St. 
U.  S.  §  716.  Ex  parte  Vallandigham,  1  Wall.  243.  In  other  words, 
the  writ  can  only  be  used  as  ancillary  to  some  other  jurisdiction 
conferred  by  law;  and,  as  no  supervisory  or  appellate  Jarisdiction 
has  been  conferred  upon  circuit  courts  of  the  United  States  to  revise 
the  proceedings  of  special  tax  tribunals,  it  would  seem  clear  that 
the  circuit  court  below  could  not,  on  its  law  side,  have  furnished  a 
remedy  by  certiorari  to  modify  the  assessments  made  by  the  de- 
fendants. The  ordinary  rule  is  that  statutory  remedies  at  law  fur- 
nished by  a  state  in  its  own  courts  will  not  oust  the  equitable  jaris- 
diction of  the  federal  courts  of  equity.  This  has  been  laid  down 
with  emphatic  clearness  by  Mr.  Justice  Harlan,  speaking  for  the  so- 
preme  court,  in  Smyth  v.  Ames,  169  U.  S.  466,  516,  18  Sup.  Ct.  41& 
In  that  case  it  was  argued  that  equitable  jurisdiction  to  enjoin  the 
action  of  a  state  railroad  commission  from  putting  into  force  an 
order  fixing  confiscatory  railroad  freight  rates  was  prevented  by 
the  circumstance  that  the  state  had  furnished  a  special  remedy  at 
law  in  the  state  supreme  court  for  the  revision  of  any  unreasonable 
action  by  the  commission.  The  argument  was  not  successful.  Mr. 
Justice  Harlan  said: 

"One  who  is  entitled  to  sue  in  the  federal  circnlt  conrt  may  Invoke  Its 
jurisdiction  in  equity  whenever  the  established  principles  and  rulea  of  equity 
permit  such  a  suit  in  that  court,  and  he  cannot  be  deprived  of  that  right  by 
reason  of  his  beings  allowed  to  sue  at  law  in  a  state  court  on  the  same  cause  ci 
action." 
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In  Payne  v.  Hook,  7  Wall.  425,  430,  it  was  objected  to  the  federal 
jurisdiction  in  equity  that  there  was  an  adequate  remedy  at  law,  by 
a  special  proceeding  in  the  probate  court,  but  it  was  held  that  this 
was  insufficient.  We  should  have  no  doubt  upon  this  point,  were 
It  not  for  the  decision  of  the  supreme  court  in  Ewing  v.  CSty  of  St. 
Louis,  5  Wall.  418,  in  which  it  appears  to  have  been  held  that  a 
remedy  by  certiorari  in  a  state  court  for  the  review  of  special  state 
tribunals  was  ground  for  holding  that  the  circuit  court  of  the  United 
States  had  no  equitable  jurisdiction  to  enjoin  the  action  of  the  state 
tribunal — 

"Dnless  it  should  become  necessary  to  prevent  a  mnltlpUcIty  of  suits  or 
Irreparable  Injury,  or  unless  the  proceeding  sought  to  be  annulled  or  corrected 
to  valid  upon  Its  face,  and  the  alleged  Invalidity  consists  In  matters  to  be  es- 
tablished by  extrinsic  evidence.  •  •  •  The  complainant  can  ask  no  greater 
relief  in  the  courts  of  the  United  States  than  he  could  obtain  were  he  to 
retort  to  the  state  conrta.  If  in  the  latter  courts  equity  would  afford  no  relief, 
neither  will  it  in  the  former." 

It  is  difficult  to  reconcile  the  case,  on  its  facts  with  Payne  v. 
Hook  and  Smyth  v.  Ames,  and  the  statement  in  the  last  sentence 
quoted  is  certainly  not  in  accordance  with  the  views  expressed  by 
tiie  supreme  court  in  many  later  cases.  See  In  re  Tyler,  149  U.  S. 
164,  13  Sup.  Ct.  785;  McConihay  v.  Wright,  121  U.  S.  201,  7  Sup.  Ct. 
940.  The  language  of  Ewing  v.  City  of  St.  Louis  has,  howevar,  never 
been  cited  or  commented  on,  or  expresdy  overruled,  by  the  su- 
preme court  We  prefer,  therefore,  to  base  the  equitable  jurisdic- 
tion in  this  case  on  another  ground.  It  seems  dear  that  the  question 
which  is  mooted  before  us  could  not  have  been  adequately  raised 
upon  a  proceeding  by  certiorari.  The  complaint  here  made  is  that 
the  board  of  equalization  did  not  consider  the  fact  that  real  and  per- 
sonal property,  other  than  that  of  railroad  companies,  was  habitu- 
ally and  intentionally  assessed  at  25  per  cent.  less  than  its  real  value, 
as  a  reason  for  reducing  the  assessment  of  railroad  property  to  the 
same  percentage.  There  was  nothing  on  the  record  made  up  by  the 
board  to  show  that  the  defendants  did  not  exercise  this  power  of 
equalization,  and  did  not  exercise  their  best  judgment  to  fix  the  as- 
sessment of  railroads  at  25  per  cent,  less  than  their  real  value.  If 
they  ought  to  have  done  so,  and  if  there  was  no  direct  evidence  that 
they  did  not,  the  reviewing  court,  upon  certiorari,  would  have  been 
bound  to  presume  that  they  did  so,  and  no  extrinsic  evidence  would 
have  been  permissible  to  rebut  this  presumption.  Shelby  Co.  v. 
Railroad  Co.,  16  Lea,  401,  413,  1  S.  W.  32;  Ogden  City  v.  Armstrong, 
168  U.  S.  224,  237,  18  Sup.  Ct.  98;  2  Spell.  Extr,  Rem.  §  2030. 

Coming  now  to  the  merits  of  the  bill,  and  issues  raised  by  it,  we 
pass  without  discussion  the  averment  that  the  railroad  assessment 
law  is  unconstitutional,  because  counsel  for  appellees  have  express- 
ly declined  to  argue  the  point  at  this  hearing. 

Another  objection  to  the  validity  of  defendants'  action  is  that  they 
have  made  an  assessment  for  the  year  1897  without  lawful  author- 
ity. The  state  board  of  equalizers  and  tax  assessors  created  by  the 
act  of  1895  had  made  an  assessment  of  the  valuation  of  railroads 
for  the  year  1897,  and  it  is  contended  that  this  is  the  valid  assess- 
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ment  Tlie  act  of  1897  does  not  expressly  annul  the  assessment  of 
the  old  board,  but  we  think  that  such  annulment  is  necessarily  im- 
plied. By  the  first  section  of  the  act  of  1897,  the  new  board  of  tax 
assessors  was  required  to  meet  in  May,  1897.  By  the  second  section, 
the  railroad,  telegraph,  and  telephone  companies  were  required  to 
file  with  the  comptroller  of  the  state  on  or  before  the  Ist  of  May,  1897, 
and  biendially  thereafter,  schedules  and  descriptions  of  their  prop- 
erty. Section  4  directs  that  the  state  tax  assessors  shall  receive  the 
schedules  from  the  comptroller  immediately  upon  their  organization, 
and  "they  shall  immediately  proceed  to  ascertain  the  value  of  said 
property  for  taxation."  The  assessment  is  required  to  be  complet- 
ed by  the  assessors,  and  filed  with  the  comptroller,  on  or  before  Sep- 
tember 1st,  and  by  him,  within  three  days,  delivered  to  the  board  of 
equalization,  consisting  of  the  governor,  Uie  treasurer,  and  the  sec- 
retary of  state,  who  are  required  to  examine  the  assessment  and  rec- 
ords made  by  the  assessors,  and  complete  the  same,  by  affirming  or 
modifying  it,  before  the  3d  day  of  October.  The  comptroller  is  then 
at  once  to  distribute  the  assessment  to  the  various  counties  of  the 
state.  Section  15  provides  that  the  taxes  so  assessed  shall  be  a  first 
lien  upon  the  property  from  the  10th  of  January  of  the  year  for 
which  the  taxes  are  assessed.  Section  18  provides  that  the  assess- 
ments shall  "be  made  biennially,  beginning  with  the  year  1897." 
It  is  impossible  to  escape  the  conclusion,  from  these  provisions,  that 
the  legislature  intended  that  the  new  system  should  go  into  oper 
ation  at  once,  and  that  the  new  boards  should  make  an  assessment 
for  the  current  year  of  1897.  Such  an  intention  cannot  be  reconciled 
with  a  continuance  in  force  of  the  assessment  of  the  old  board  for 
that  year.  Of  course,  the  assessment  of  real  property  by  the  old 
board  still  remained  valid,  though  the  board  was  abolished;  but  as 
to  railroad,  telegraph,  and  telephone  property,  the  act  of  1897  was 
an  annulment  pro  tanto. 

The  complainant  makes  a  series  of  objections  to  the  validity  of 
the  assessment  of  defendants,  based  on  the  data  upon  which  the  as- 
sessments were  made,  and  the  refusal  of  the  assessors  and  the  de- 
fendants to  consider  certain  evidence  tendered  by  the  complainant 
We  do  not  propose  to  discuss  the  objections  seriatim.  It  is  suflBcient 
to  say  that  we  find  nothing  in  the  evidence  that  was  before  the  two 
boards  which  they  might  not  properly  consider,  under  the  laws  of 
Tennessee,  as  circumstances  to  aid  them  in  reaching  a  conclusion  as 
to  the  value  of  that  part  of  the  railroad  of  complainant  lying  in 
Tennessee.  Nor  do  we  discover  anything  in  the  record  to  indicate 
that  such  evidence  was  wrongly  applied.  We  do  not  find  anything 
in  the  record  or  affidavits  affirmatively  showing  that  the  boards  have 
included  in  their  assessments  property  of  the  complainant  not  in 
Tennessee,  and  the  defendants,  in  their  report  of  the  assessment 
and  in  their  answer,  expressly  deny  that  any  such  property  was  in- 
cluded. The  exclusion  of  certain  expert  evidence  to  show  how  on- 
reliable  a  standard  of  value  are  market  reports  of  stocks  and  bonds 
we  do  not  regard  as  material.  Even  if  this  were  a  direct  proceeding 
to  review  the  action  of  the  defendants,  as  upon  error  (which  it  is 
not),  the  ruling  could  hardly  be  the  subject  of  criticism;  for  the  mat- 
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ters  touched  upon  in  the  afBdavits  were  matters  of  general  knowl- 
edge, which  the  defendants  and  the  aasessors  might  be  presumed  to 
know.  The  relevancy  of  such  items  of  evidence  as  the  market  val- 
ues of  bonds  and  stocks,  and  the  amount  of  gross  earnings  and  the 
net  earnings,  in  reaching  a  conclusion  as  to  the  value  of  a  railroad 
or  a  telegraph  line,  has  been  so  often  recognized  by  the  supreme 
court  of  the  United  States  that  we  need  not  discuss  it.  Eailroad 
Co.  V.  Backus,  154  U.  S.  424,  14  Sup.  Ct  1114;  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct.  532;  Adams  Express 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194,  17  Sup.  Ct.  305;  Id.,  166 
U.  S.  185,  17  Sup.  Ct.  604.  It  is  contended  that  the  law  of  Ten- 
nessee, as  declared  by  its  supreme  court,  is  that  each  line  of  rail- 
road must  be  valued  by  itself,  and  not  as  part  of  a  system,  and  there- 
fore that  the  unit  theory,  upon  which  the  foregoing  decisions  were 
based,  has  no  application  to  Tennessee.  If  this  be  true,  it  only  re- 
duces the  size  of  the  unit,  but  it  does  not  destroy  the  evidential  bear- 
ing of  stock  and  bond  values  upon  the  value  of  railroad  property; 
and  we  must  presume,  in  a  collateral  attack  upon  the  action  of  the 
board,  such  as  this  is,  in  the  absence  of  any  showing  to  the  contrary, 
that,  within  the  limits  of  the  reasonable  discretion  and  judgment 
vested  in  the  defendants,  they  gave  proper  consideration  to  the  Ten- 
nessee rule,  if  it  differs  from  the  general  rule,  in  weighing  and  ap- 
plying the  evidence  of  stock  and  bond  values  to  the  issue  before 
them. 

The  next  objection  to  the  assessment  of  the  defendants,  and  the 
most  serious,  is  that  they  have  assessed  the  railroad  property  of  the 
state,  including  that  of  complainant,  at  its  real  value,  whereas  all 
other  property  of  the  state  is  habitually  and  intentionally  assessed 
by  the  assessing  oflBcers,  who  are  not  the  defendants,  at  not  exceed' 
ing  75  per  cent,  of  its  real  or  c6rrect  value.  We  think  it  clear,  from 
the  provisions  of  the  railroad  assessment  act  of  1897,  that  neither 
board  thereby  created  is  charged  with  any  duty  to  equalize  the  tax- 
able value  of  real  estate  with  that  of  railroad  property.  The  board 
of  equalization  under  the  act  of  1897  is  made  up  of  the  same  state 
ofQcers  who  composed  the  state  board  of  examiners  under  the  prior 
act,  and  they  were  charged  with  the  duty  of  revising  the  assessment 
of  railroads  made  by  the  board  of  assessors  and  equalizers  created 
by  the  act  of  1895;  but  they  had  no  revisory  duty  connected  with 
that  board's  equalization  of  real  estate  throughout  the  state.  Hence 
when,  in  1897,  the  board  of  assessors  and  equalizers  was  abolished, 
the  equalization  of  real  estate  values  was  abolished.  The  contin- 
uation of  the  state  board  of  examiners  under  the  new  name  of  the 
"Board  of  Equalization"  could  have  no  effect  to  continue  in  force 
provisions  of  law  as  to  state  equalization  of  values  of  real  estate, 
because  that  board  never  had  any  duty  connected  with  the  assess- 
ment of  real  estate  at  all.  It  is  also  clear  that  the  act  of  1897  com- 
mands the  two  boards  created,  by  its  terms,  to  fix  the  correct  value 
of  the  railroad  and  other  property  which  they  assess.  This  means 
the  real  value  of  the  property,  and  it  is  conceded  that  the  laws  for 
the  assessment  of  real  and  personal  property  impose  on  the  assess- 
ing officers  the  duty  of  assessing  it  at  the  same  value. 
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The  contention  for  the  complainant  is  that  the  undervaluation  of 
real  and  personal  property  is  intentional  and  systematic  throughout 
the  state,  and  is  in  accordance  with  an  immemorial  and  well-recog- 
nized custom;  that,  combined  with  the  assessment  at  full  value  of  all 
railroad  property,  the  undervaluation  of  all  other  property  makes 
a  system  of  taxation  operating  to  impose  upon  complainant,  and  all 
others  holding  the  same  class  of  property,  a  grossly  unjust  share  of 
the  cost  of  the  state,  county,  and  ci^  governments;  that  this  is  in 
violation  of  the  constitution  of  the  state  of  Tennessee,  which  enjoins 
uniformity  of  taxation,  according  to  value,  on  all  property,  and  ex- 
pressly forbids  that  one  species  of  property  shall  be  taxed  higher 
than  any  other;  and  that  a  court  of  equity,  because  it  is  unable  to 
remedy  the  glaring  injustice  done  to  complainants  and  others  of  the 
same  class,  by  compelling  the  assessment  on  other  property  to  be 
raised  to  its  real  value,  va&j  accomplish  the  same  result  by  enjoining 
the  defendants  from  assessing  railroad  property  at  any  higher  per- 
centage than  that  at  which  other  property  in  the  state  is  assessed, 
although  this  is  a  departure  from  the  rule  of  action  prescribed  for 
them  in  the  statute  creating  them  a  taxing  board.  In  considering 
the  soundness  of  this  contention,  we  come  first  to  the  facts.  We 
find  from  the  evidence,  which  is  uncontradicted,  that  generally,  In 
the  state  of  Tennessee,  for  a  number  of  years,  the  assessors  and  the 
board  of  equalization  of  each  county  have  intended  to  assess,  and  have 
assessed,  real  and  personal  property  at  a  uniform  percentage  less 
than  its  real  value;,  that  this  percentage  is  not  uniform  between  the 
counties,  but  that  it  is  not  substantially  less  than  25  per  cent,  in  any 
of  them.  We  base  our  conclusion  on  150  afQdavits  contained  in  the 
record.  They  do  not  cover  specifically  more  than  35,  counties  out  of 
the  96  counties  in  the  state;  but  when  they  are  supplemented  by  the 
evidence  of  the  members  of  the  sta^jg  board  of  equalizers,  w^ho  of- 
ficially investigated  the  manner  of  making  assessments  in  each 
county  in  the  state  by  actual  visits  and  by  correspondence,  by  exam- 
ining the  assessing  officers,  and  by  a  comparison  of  tax  values  with 
actual  sales,  we  have  no  difilculty  in  finding  the  fact  to  be  as  above 
stated.  The  affidavits  from  different  counties  are  many  of  them  the 
sworn  statements  of  the  assessors  and  county  equalizers  themselves, 
who  made  the  assessments,  and  leave  not  the  slightest  doubt  that  in 
each  county  the  undervaluation  was  systematic,  was  according  to  a 
uniform  and  well-understood  rule  of  reduction,  and  was  for  the  par- 
pose  of  reducing  the  proportionate  burden  of  the  expenses  of  the 
state  government  which  the  particular  county  would  have  to  bear. 
These  expenses  are,  in  effect,  apportioned  to  each  county  in  the  pro- 
portion which  its  total  tax  valuation  bears  to  the  total  tax  valuation 
of  all  the  property  in  the  state.  The  motive  for  undervaluation  is 
manifest,  and  the  variation  in  the  percentage,  as  between  tie  coun- 
ties, is  dependent  only  on  the  varying  extremes  to  which  taxing  of- 
ficers of  different  counties  are  willing  to  go  in  departing  from  the 
statutory  rule  to  reduce  the  state  burden  on  their  respective  counties. 
We  further  find  that  in  the  year  1897,  which  is  one  of  the  years  in 
respect  to  which  relief  is  asked  in  the  bill,  the  assessment  of  real 
estate  which  was  not  affected  by  the  repeal  of  the  act  of  1895  was 
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equalized  by  the  state  board  of  assessors  and  equalizers,  under  that 
act,  at  a  basis  of  76  per  cent,  of  its  real  value;  that  this  was  done  in- 
tentionally, and  was  adopted  as  a  rule  of  action  by  that  board.  ISiis 
is  established  by  the  evidence  of  two  of  the  three  members  of  the 
board,  and  of  the  secretary  of  the  board;  and  although  there  is  a  dis- 
crepancy in  their  statements,  as  to  whether  the  basis  fixed  was  70  or 
76  per  cent  (two  of  them  saying  that  it  was  70,  and  the  other  75),  the 
fact  that  they  ddiberately  fixed  a  percentage  of  real  value  as  their 
basis  of  assessment  is  admitted  by  all  of  them.  We  are  relieved  from 
considering  the  Weight  of  the  evidence  as  to  the  exact  basis  by  the 
averment  of  the  bill,  which  fixes  it  at  75  per  cent.  The  assessed  valne 
of  real  and  personal  properly,  except  railroads  and  telegraph  lines,  in 
Tennessee,  for  the  year  1897,  was,  in  round  numbers,  |312,000,000. 
The  valne  of  railroads  and  telegraph  lines,  as  assessed  by  defend- 
ants, was  163,000,000, — an  increase  of  the  assessed  value  of  the  year 
before  of  |25,000,000.  This  makes  a  total  tax  value  of  |375,000,000, 
and  imposes  on  the  railroads  "/»'»,  or  about  */•  of  the  entire  bur- 
den of  the  state,  county,  and  municipal  governments.  K  the  assess- 
ment of  the  real  and  persomd  property  were  increased  to  actual  value, 
it  would  be  ?416,000,000,  and  the  share  of  the  railroad  in  paying  gov- 
ernmental expenses  would  be  a  little  less  than  */•  of  ^^  whole.  The 
existence  of  this  glaring  inequality  no  evidence  has  been  introduced 
to  contradict.  The  defendants  have  been  content  to  deny  it  in  a  gen- 
eral way  in  their  answer,  and  have  adduced  no  testimony  upon  the 
point  from  any  one  professing  to  have  specific  knowledge  on  the  sub- 
ject. 

The  constitution  of  Tennessee  adopted  In  1870  (article  2,  §  28)  pro- 
vides that: 

"All  property— real,  personal  and  mixed— shall  be  taxed.  •  *  •  All  prop- 
erty shall  be  taxed  according  to  Ita  value,  that  value  to  be  ascertained  In  sach 
manner  as  the  legislature  shall  direct,  so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state.  No  one  species  of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  any  other  species  of  property  of  the 
same  value." 

THie  constitution  of  1834,  in  article  2,  §  28,  provided  that: 

"All  property  shall  be  taxed  according  to  its  value,  that  value  to  be  ascer- 
tained In  such  manner  as  the  legislature  shall  direct,  so  that  the  same  shall 
be  equal  and  uniform  throughout  the  state.  No  one  species  of  property, 
from  which  a  tax  may  be  collected,  shall  be  taxed  higher  than  any  other 
species  of  property  of  the  same  value." 

The  constitution  of  1796  provided  that: 

"All  lands  liable  to  taxation  in  this  state,  held  by  deed,  grant,  or  entry,  shall 

be  taxed  equally  and  uniform,  in  such  manner  that  no  100  acres  shall  'he 

•  taxed  higher  than  another,  except  town  lots,  which  shall  not  be  taxed  higher 

than  200  acres  of  land  each;  no  freeman  shall  be  taxed  higher  than  100  acres, 

and  no  slave  higher  than  200  acres  on  each  poll." 

In  Eeelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  151, 161, 36  S.  W. 
1041, 1043,  the  supreme  court  of  Tennessee,  referring  to  these  provis- 
ions, said : 

"In  every  instance  the  requirement  that  all  property  (except  that  men- 
tioned for  exemption)  shall  be  taxed  prohibits  the  legislature  from  making 
additional  exemptions.    *    *    •   And  likewise  the  requirement  that  all  prop- 
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erty  Bhall  be  taxed  according  to  Its  valne  prohibits  tbe  leglaUtnie  trom  laying 
a  tax  on  any  property  In  specie,  or  by  tbe  acre.  Under  tb«  constltatloB  of 
1786,  lands  were  taxed  by  the  hundred  acres;  bnt  the  constltntlon  of  18S1, 
like  that  of  1870,  contained  the  provision  that  'all  property  shall  be  taxed 
according  to  its  value.'  This  means  that  every  proi>erty  tax  shall  be  graduated 
by  the  value  of  the  property  on  which  It  is  laid."        • 

There  has  been  much  discussion  at  the  bar  upon  the  point  whether 
the  constitution  of  1870  requires  that  all  property  shall  be  assesaed 
at  its  full  value,  or  whether  it  would  satisfy  the  constitution  if  the 
taxing  laws  required  all  property  to  be  assessed  for  taxation  at  a 
uniform  percentage, — say  75  per  cent  of  its  real  value.  Language 
has  been  quoted  from  the  opinions  of  judges  of  the  suprone  court  of 
Tennessee  supporting  the  former  view,  but  they  were  obiter,  and 
wholly  unnecessary  to  the  decision  of  the  cases  before  the  court 
Mayor,  etc.,  of  Chattanooga  v.  Nashville,  C.  &  St  L.  E.  Co.,  7  Lea,  569; 
Brown  v.  Greer,  3  Head,  696.  Speaking  for  Judge  LUETON  and 
myself,  we  should  be  inclined,  to  hold  that  any  legislative  system  of 
tax  assessment  of  property  based  on  a  uniform  percentage  of  its  valne 
would  be  "according  to  its  value,"  and  would  be  a  compliance  with 
the  constitutional  mandate.  This  is,  we  think,  in  accordance  with 
the  latest  expression  from  the  supreme  court  of  Tennessee  in  the 
Beelfoot  Lake  Levee  District  Case,  already  quoted.  Judge  SEV- 
EBEINS  doubts,  and  the  difference  is  not  material,  for  we  are  unani- 
mously of  opinion  that  the  question  is  not  controlling  in  this  case. 
The  constitution  expressly  gives  the  legislature  the  power  to  pre- 
scribe that  all  property  shall  be  assessed  at  its  true  value,  and  the 
legislature  has  done  so.  Such  a  legislative  command  is  as  binding 
on  those  whom  it  affects  as  if  it  were  in  the  constitution,  because 
l)assed  in  pursuance  of  the  fundamental  law;  and  counsel  for  com- 
plainant do  not  avoid  the  diflBculty  which  confronts  them  in  the  case, 
to  wit,  that  they  are  seeking  to  enjoin  defendants  from  doing  that 
which  the  letter  of  the  law  requires  the  defendants  to  do,  by  showing 
that  the  requirement  is  in  a  constitutionally  enacted  statute,  rather 
than  in  the  constitution  itself. 

The  sole  and  manifest  purpose  of  the  constitution  was  to  secure 
uniformity  and  equality  of  burden  upon  all  the  property  in  the 
state.  As  a  means  of  doing  so  (conceding  that  defenduit's  con- 
struction is  the  correct  one),  it  provided  that  the  assessment  should 
be  according  to  its  true  value.  It  emphasized  the  object  of  the 
section  by  expressly  providing  that  no  species  of  property  should 
be  taxed  higher  than  any  other  species.  We  have  before  ua  s 
case  in  which  the  complaining  taxpayer,  and  other  taxpayers  own- 
ing the  same  species  of  property,  are  taxed  at  a  higher  rate  than 
the  owners  of  other  species  of  property.  This  does  not  come  about 
by  legislative  discrimination,  but  by  tiie  intentional  and  systematic 
disregard  of  the  law  by  those  charged  with  the  duty  of  assessing  all 
other  species  of  property  than  that  owned  by  complainant  and  its  fel- 
lows of  the  same  class.  This  is  a  flagrant  violation  of  the  clause  of 
the  constitution  forbidding  discrimination  in  taxation  between  dif- 
ferent species  of  property.  That  clause  is  self-executing.  Bedfoot 
Lake  Levee  Dist  v.  Dawson,  97  Tenn.  160,  36  a  W.  1043.  How  is 
it  to  be  remedied?    It  Is  said  on  behalf  of  tbe  defendants  that  tbe 


Digitized  by 


Google 


TAYLOB   V.  LODISVILLB  *   N.  B.  CO.  865. 

only  method  consistent  with  the  consrtitution  is  by  raising  the  as- 
sesBments  of  the  real  and  personal  property.  This  is  no  remedy 
at  all.  It  has  been  suggested  (but  we  cannot  regard  the  suggestion 
as  a  serious  one)  that  the  railroad  companies  of  the  state  should  go 
before  the  taxing  authorities  of  each  county,  and,  after  notifying 
each  taxpayer,  attempt  to  secure  an  increase  in  the  total  tax  assess- 
ment of  the  real  and  personal  property  of  the  state  from  f312,000,000 
to  f416,000,000.  The  absolute  futility  of  such  a  course,  the  enormous 
expense,  and  the  length  of  time  necessary  in  attempting  to  follow  it, 
need  no  comment.  The  question  presented  is,  then,  whether,  when 
the  sole  object  of  an  article  of  the  constitution  is  being  flagrantly  de- 
feated, to  the  gross  pecuniary  injury  of  a  class  of  litigants,  and  one 
of  them  appeals  to  a  court  of  equity  for  relief,  it  must  be  withheld 
because  the  only  mode  of  granting  it  will  involve  an  apparent  de- 
parture from  the  method  marked  out  by  the  constitution  and  the 
law  for  attaining  its  sole  object.  We  say  "apparent"  departure  from 
the  constitutional  method,  because  that  instrument  contemplated  a 
system  in  which  all  property  should  be  assessed  at  its  real  value.  It 
did  not  intend  that  a  large  part  should  be  assessed  at  75  per  cent., 
and  a  smaller  part  at  100  per  cent  The  method  of  assessing  one 
species  of  property  cannot  be  truly  said  to  be  constitutional,  without 
having  regard  to  that  pursued  with  other  species;  for  the  essence  of 
the  constitutional  requirement  is  uniform!^,  and  uniformity  cannot 
be  afiSrmed  to  exist  without  a  due  regard  to  the  methods  of  assessing 
all  species.  Therefore,  to  enjoin  the  enforcement  of  the  prescribed 
method  of  assessment  as  to  one  species  of  property,  when  there  is  a 
departure  from  it  as  to  all  others,  if  the  injunction  secures  uniformity 
as  to  all,  is  not  so  great  a  violation  of  the  method  really  prescribed 
as  that  involved  in  a  continuance  of  the  existing  conditions,  and  the 
denial  of  relief  to  the  injured  taxpayer.  The  court  is  placed  in  a 
dilemma,  from  which  it  caa  only  escape  by  taking  that  path  which, 
while  it  involves  a  nominal  departure  from  the  letter  of  the  law,  does 
injury  to  no  one,  and  secures  that  uniformity  of  tax  burden  which  was 
the  sole  end  of  the  constitution.  To  hold  otherwise  is  to  make  the 
restrictions  of  the  constitution  instruments  for  defeating  the  very 
purpose  they  were  intended  to  subserve.  It  is  to  stick  in  the  bark, 
and  to  be  blind  to  the  substance  of  things.  It  is  to  sacrifice  justice 
to  its  incident.  The  same  dilemma  has  been  presented  to  other 
courts.  They  have  not  always  taken  the  same  horn.  There  is  a 
conflict  of  authority,  but  we  are  glad  to  say  that  the  adjudications 
of  that  court  whose  decision  we  must  follow  support  the  views  we 
have  above  expressed.  Before  examining  the  cases  in  the  supreme 
court  of  the  United  States,  let  us  refer  to  tiie  decisions  of  some  of  the 
state  courts  upon  the  question : 

In  Bandell  v.  CJity  of  Bridgeport,  63  Conn.  321,  28  Atl.  623,  th6 
case  came  into  court  on  a  direct  appeal  from  the  action  of  a  board 
of  equalization,  called  the  "Board  of  Relief  of  the  City  of  Bridge- 
port" The  superior  court  found  as  a  fact  that  it  had  been  the  uni- 
form rule  of  the  board  of  assessors  and  the  board  of  relief  of  that 
city  to  value  all  property,  for  the  purpose  of  taxation,  at  one-half  of 
its  fair  market  value.     The  court  found  that  the  plaintifiTs  prop- 
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erty  was  assessed  at  its  full  market  value  as  the  statute  required. 
The  supreme  court  held  that  the  complainant  was  entitled  to  an 
assessment  of  one-half  the  real  value  of  his  property,  and  thig  in 
the  face  of  a  mandatory  provision  of  the  statute  that  all  property 
should  be  assessed  at  its  true  value.    The  court  said: 

"Tbere  are  two  ways  In  which  a  taxpayer  may  be  wronged  In  levying 
taxes:  An  assessment  may  conform  to  the  statute  generally,  and  the  In- 
dividnal  may  be  assessed  In  excess  of  the  statutory  requirement  A  wrong 
of  that  description  Is  easily  redressed.  Bnt  when  the  town  dlaregatds 
the  statute,  and  establishes  a  rule  of  its  own,  assesBiug  the  property  at  one- 
half  of  its  actual  value,  and  then  assesses  an  Indirldual  at  the  full  value  of 
the  property,  while  the  injury  is  the  same,  the  application  of  the  remedy 
becomes  more  complicated.  Practically,  the  only  way  to  redress  the  wrong 
l8  to  reduce  the  assessment,  and  that  makes  the  court  seem  to  disregard  the 
statute,  while,  if  the  wrong  is  not  redressed,  there  is  a  denial  of  Justice,  and 
the  court  practically  ignores  the  statute  giving  an  aggrieved  party  an  appeal, 
and  practically  ignores  the  statute  which  provides  that  'said  court  shall  have 
power  to  grant  such  relief  as  shall  to  justice  and  equity  appertain.'  Thus  we 
are  In  a  dilemma.  If  we  choose  one  horn  of  it,  a  public  statute  is  violated, 
not  BO  much  by  the  court  as  by  the  town,  but  by  an  apparent  approval  of 
the  court  as  to  one  individual,  and  that  by  an  express  command  of  another 
statute,  and  by  the  dictates  of  justice.  If  we  take  the  other  bom,  the  conrt 
itself  violates  a  remedial  statute,  and  becomes  in  a  measure  a  party  to  the 
wrongdoing.  Under  the  circumstances,  we  do  not  hesitate  to  diooae  the 
former,  and  to  redress  the  wrong." 

This,  it  is  true,  was  a  direct  review  of  the  action  of  the  board  of 
equalizers;  but  the  court,  in  reaching  its  conclusion,  expressly  pro- 
ceeded under  the  power  given  it  by  statute  to  grant  such  relief  as  to 
justice  and  equity  should  appertain.  This  court  is  entitled  to  grant 
to  the  complainant  exactly  the  same  characto-  of  relief.  As  already 
pointed  out,  the  fact  that  the  injunction  to  assess  property  at  its 
true  value  is  found  in  the  statute,  and  not  in  the  constitution,  cannot 
create  any  distinction  in  respect  to  the  point  we  are  now  discussing, 
for  either  is  equally  binding  on  the  taxing  ofQcers  and  the  courts. 
Ck>urt8  have  no  more  right  to  set  aside  a  lawfully  enacted  statute 
than  they  have  to  defeat  the  operation  of  the  constitution.  The 
point  of  this  case,  and  those  about  to  be  cited,  is  that  where  either 
the  uniformity  required  by  law,  or  the  prescribed  means  of  attain- 
ing it,  must  be  departed  from,  the  court  will  choose  the  lesser  eyil. 

In  Cocheco  Co.  v.  Strafford,  51  N.  H.  455,  the  law  provided  that 
the  selectmen  should  appraise  all  taxable  property  at  its  full  and  true 
value  in  money.  The  statute  further  provided  that  the  court  should 
make  such  order  thereon  as  justice  required.  Mr,  Justice  Doe,  upon 
this  point,  in  a  concurring  opinion,  said: 

"Justice  requires  an  equal  rate  of  taxation  of  Strafford  real  estate.  If  the 
Strafford  real  estate  of  others  was  appraised  In  1870  at  a  less  rate  than  tta 
full  value,  the  real  estate  of  the  plaintiffs  shoold  be  appraised  by  the  commis- 
sioners at  the  same  rate,  so  that  the  plaintiffs  shall  pay  their  proportion  of 
tax  and  no  more.  The  usual  rate  in  farming  towns  is  well  understood,  and 
the  practice  of  undervaluation  is  so  universal  as  to  raise  a  presumption  of 
fact  that  It  prevails  in  Strafford.  When  the  commissioners  have  ascertained 
the  fact  of  the  f nil  value  of  the  plaintiffs'  Strafford  real  estate  on  the  lat  day 
of  April,  1870,  they  should  proceed  further,  and  appraise  It  at  Its  value  as 
compared  with  the  value  at  which  other  Strafford  real  estate  was  appraised 
by  the  selectmen  in  1B70.  This  comparative  value  Is  the  only  qu^rtlon  which 
the  commissioners  are  appointed  to  decide,  and  Is  a  pure  question  of  fact." 
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ThJB  langoage  web  approved  in  Manchester  Mills  t.  Manchester, 
68  N.  H.  is,  on  a  petition  for  the  abatement  of  the  real-estate  tax, 
in  which  the  court  appointed  a  committee  to  find  and  report— 
First,  the  trae  value  of  the  plaintifTs  estate;  and,  second,  the  true 
value  of  real  estate  of  Mandiester,  other  than  plaintiff's,  compared 
with  its  assessed  value.  The  question  whether  tiie  second  point  was 
a  proper  subject  for  inquiry  came  before  the-  court,  and  it  was  held 
that  it  was  a  proper  subject  of  inquiry,  and  that  the  abatement 
should  proceed  on  the  findings  made  upon  snch  inquiry. 

In  Ez  parte  Ft.  Smith  &  Van  Buren  Bridge  Co.,  62  Ark.  461,  86 
S.  W.  1060,  the  case  arose  on  an  appeal  from  the  refusal  of  the 
county  board  of  equalization  to  reduce  the  taxation  of  assessment 
upon  the  petitioner's  bridge.  The  assessor  had  assessed  one-half  of 
the  bridge  in  Crawford  county  at  $150,000,  and  the  county  board 
of  equalization  bad  reduced  t±is  assessment  to  |12'5,000.  At  the 
trial  in  the  circuit  court  it  appeared  that  |250,000  was  a  fair  mar- 
ket price  for  the  entire  bridge,  and  that  |125,000,  therefore,  was  the 
full  value  of  one-half  of  the  bridge.  It  further  appeared  that  all  the' 
real  estate  in  Crawford  county  was  assessed  at  50  per  cent  of  its 
actual  value.  The  appellate  court  contended  that,  under  the  circum- 
stances, the  assessment  of  one-half  the  bridge  should  be  reduced  ac- 
cording to  its  request  to  |75,000.  Th^onstitution  of  the  state  was 
exactly  in  the  words  of  the  Tennessee  constitution,  to  wit : 

"That  all  property  subject  to  taxation  ahall  be  taxed  according  to  Its  value, 
to  be  ascertained  in  such  manner  aB  the  general  aaaembly  shall  direct,  making 
the  same  equal  and  uniform  throughout  the  state,  and  provided  further  that 
no  one  species  of  property,  upon  which  taxes  shall  be  levied,  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value." 

The  law  passed  in  pursuance  of  this  section  of  the  ccmstitnti<Mi 
required  the  assessors  of  the  counties  in  the  state  to  assess  the  real 
estate  at  its  true  market  value  in  money.  The  court,  in  construing 
this  question,  said: 

"It  may  be  said  that.  Inasmuch  as  Its  property  was  not  assessed  above  Its 
true  value,  It  had  no  right  to  complain.  But  this  is  not  true.  It  had  the  right 
to  demand  that  no  unequal  burden  be  imposed  upon  It  by  taxation.  The 
duty  to  contribute  to  the  support  of  the  state  government  by  the  payment  of 
taxes  is  imposed  upon  all  persons  owning  property  subject  to  taxation.  The 
constitution  provides  that  this  bnrden  shall  be  apportioned  among  them  ac- 
cording to  the  value  of  their  property,  to  be  ascertained  as  directed  by  law. 
When,  therefore,  the  property  of  a  few  Is  taxed  according  to  Its  value,  and  of 
all  others  at  one-half  Its  value,  then  the  few  are  required  to  contribute  double 
their  portion  of  the  burden.  This  Is  manifestly  a  wrong,  and  Justice  demands 
that  It  be  redressed  whenever  it  can  be  done  conformably  to  the  laws.  •  ♦  • 
In  this  case  the  county  court  acquired  Jurisdiction,  by  the  appeal  of  the  bridge 
company,  to  grant  relief  from  the  illegal,  erroneous,  or  unequal  assessment  of 
appellants  property,  bnt  did  not  acquire  the  right  or  authority  to  make  the 
valuation  of  all  real  property  In  the  county  for  the  purposes  of  taxation.  In 
all  cases  In  which  It  had  not  been  done,  the  true  value,  by  raising  It,  or  to 
change  the  valuation  of  any  property  except  the  bridge.  The  assessment  of 
no  property  can  be  Increased  without  notice  first  given  to  the  owner  by  the 
board  of  equalization.  How,  then,  was  the  county  courfto  afford  relief  to 
appellant?  The  only  relief  it  could  have  afforded  was  to  reduce  the  valuation 
80  as  to  make  it  conform  to  the  standard  adopted  In  the  valuation  of  the 
other  real  property  in  the  county,  or  the  average  valuation  of  such  property. 
Why  should  not  this  relief  be  granted?    The  valuation  of  property  is  only 
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a  constitutional  means  adopted  tor  the  purpose  of  makings  the  burdens  of 
government  bear  upon  each  taxpayer  in  proportion  to  the  value  of  his  property. 
The  relief  suggested  accomplishes  that  end  In  this  case.  By  granting  It,  m 
constitutional  right  will  be  enforced,  and  by  denying  It,  will  be  withheld, 
because  the  means  devised  for  Its  enforcement  were  not  adopted.  By  pur- 
suing the  latter  course,  the  constitution  will  be  made  the  means  of  defeating 
itself,  by  the  imposition  of  onequal  burdens.  To  avoid  this  result,  the  relief 
should  be  granted." 

In  tlie  case  of  Board  of  Sup'rs  of  Bureau  Co.  t.  Chicago,  B.  &  Q. 
R.  Co.,  44  111.  229,  the  appeal  was  a  direct  appeal  from  the  board  of 
supervisors,  which  assessed  the  value  of  the  property  of  the  railroad 
company.  It  appeared  that  the  valuation  of  property  of  individnalB, 
except  that  of  the  railroad  company  ranged  from  one-fifth  to  one- 
third,  while  that  of  the  railroad  company  ranged  from  one-third  to 
one-half;  and  the  appellate  court  decided  that  the  assessment  of  the 
railroad  property  must  be  at  the  same  percentage  of  the  real  value 
as  that  of  individuals.  The  constitution  of  Illinois  required  the  gen- 
eral assembly  to  provide  for  levying  a  tax  by  valuation,  so  tiiat 
'every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property;  such  value  to  be  ascertained  by  some 
person  or  persons  to  be  elected  or  appointed  in  such  manner  as  the 
general  assembly  shall  directjjind  not  otherwise.  The  act  to  carry 
out  this  section  provided  thaPeach  separate  parcel  should  be  val- 
ued at  its  true  value  in  money.  The  court  held  that  it  was  the 
duty  of  the  supervisors  to  impose  the  same  percentage  of  aaeess- 
ment  upon  the  railroad  company  as  had  been  assessed  by  the  as- 
sessors upon  the  property  of  individuals.    The  court  said : 

"It  Is  no  argument  to  urge  that  the  fault  Is  with  the  assessors  In  the  case 
of  Individuals,  and  with  railroad  companies  In  making  out  their  schedules  for 
the  county  clerk.  If  the  assessors  violate  their  duty,  are  railroad  companies 
to  be  the  sufferers?  If  they  neglect  to  act  folly  up  to  all  the  requirements 
of  the  law,  is  that  any  reason  why  A.  should  pay  forty  per  cent,  more  taxes. 
In  proportion  to  value,  than  B.?  The  rule  adopted  by  the  assessors  In  this 
state  has  grown  Into  a  custom,  and  has  been  tacitly  sanctioned  by  every  de- 
partment of  the  government  for  a  long  coiirse  of  years,  and  It  is  now  too  late 
to  challenge  It  *  •  •  Would  not  the  sense  of  Justice  of  every  man  In  this 
community  be  outraged  by  allowing  this  or  any  other  depreciation  to  one 
class  of  people,  and  demanding  of  another  a  higher  tax  on  a  similar  article 
of  the  same  actual  value?  The  proposition  cannot  commend  Itself  to  the 
favor  of  any  just  man,  and  can  receive  no  countenance  in  a  court  of  Justice. 
It  la  an  admitted  fact  on  both  sides  to  this  controversy  that  the  property  of 
no  one  owner  in  the  county  of  Bureau  has  been  taxed  on  its  real  value,  and 
that  the  per  cent,  added  by  the  board  of  supervisors  to  the  valuation  of  the 
property  of  appellees  Imposes  on  them  a  greater  proportionate  burden  than 
the  law  requires  them  to  bear.  We  are  of  this  opinion,  and  therefore  consider 
the  action  of  the  board  unfounded  In  Justice,  and  in  direct  opposition  to  the 
constitution.  The  great  and  attractive  feature  of  uniformity  has  been  disre- 
garded by  the  board,  and  appellees  victimized.  It  may  be  very  desirable 
that  the  greatest  share  of  the  public  burdens  shall  be  borne  by  these  cori>ora- 
tions,  but,  until  there  be  a  radical  change  in  our  fundamental  law.  It  cannot 
be  done.  They  stand  on  the  platform  of  equality  before  the  law,  and  no  greater 
burden  for  the  support  of  government  can  be  imposed  upon  them  than  can 
be  placed  on  the  individual  taxpayer." 

In  the  case  of  Chicago,  B.  &  Q.  B.  Co.  y.  Board  of  Com'ra  of  At- 
chison Co.,  54  Kan.  781,  39  Pac.  1039,  the  railroad  company  filed  a 
bill  in  equity  to  enjoin  the  collection  of  76  per  cent,  of  its  taxee 
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levied  against  it  in  Atchison  county.  The  railroad  was  assessed  by 
a  state  board  of  railroad  assessors,  who  assessed  the  road  at  its  trne 
and  actual  value.  In  the  county  of  Atchison  all  the  city  and  town- 
ship assessors,  for  the  purpose  of  carrying  on  an  equal  basis  the 
assessment,  agreed  among  themselves  to  assess  all  property  25  per 
cent,  of  the  true  value  of  the  same.  The  railroad  property  was 
thereupon  assessed  at  the  true  value,  while  the  property  of  individ- 
uals and  other  corporations  in  Atchison  county  was  assessed  at  25 
per  cent,  of  its  real  value.  The  constitution  of  the  state  required 
that  the  legislature  should  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation.  The  legislature  provided  that  all  property 
should  be  assessed  at  its  true  value.    The  court  said : 

"This  unequal  valuation  was  not  the  result  of  au  accidental  omission  of 
property  from  the  assesBment  list,  or  an  accidental  valuation  of  properly  at 
more  or  less  than  its  true  value.  The  state  board  of  railroad  assessors  valued 
the  railroad  property  In  Atchison  county,  for  taxation,  at  its  true  value;  but 
the  city  and  township  assessors  of  that  county,  by  an  afrreement  between 
themselves,  assessed  all  the  other  property  of  the  county  at  25  per  cent,  of  Its 
true  value.  Thus,  by  concerted  action,  the  statute  of  the  state  was  flagrantly 
disregarded.  *  •  *  There  has  been  gross  discrimination  in  the  taxation  of 
the  railroad  property.  The  law  has  not  been  observed.  The  taxes  complained 
of  are  not  equal  and  uniform.  While  exact  equality  and  uniformity  cannot 
be  had,  and  while  mlstal^es  and  omissions  by  assessors  may  not  in  all  cases 
be  the  subject  of  adequate  remedy  in  the  courts,  yet  for  the  gross  Injustice 
and  vlolatlbn  of  the  law  complained  of  there  ought  to  be  some  remedy. 
The  plaintiff  below,  having  tendered  all  of  the  state  taxes,  and  also  its  , 
Just  share  of  the  county  and  other  taxes,  is  entitled  to  have  enjoined  the  ' 
collection  of  the  illegal  excess." 

As  has  already  been  said,  there  are  cases  in  which  the  other  horn 
of  the  dilemma  has  been  taken,  the  injustice  to  the  complaining  class 
of  taxpayers  has  been  allowed  to  continue,  and  the  violation  of  con- 
stitutional or  statutory  uniformity  and  equality  has  gone  on  un- 
hindered, in  order  that  the  letter  of  the  law  may  be  preserved  while 
its  spirit  is  flagrantly  broken.  Wagoner  v.  Loomis,  37  Ohio  St.  571; 
Central  R  Co.  v.  State  Board  of  Assessors,  48  N.  J.  Law,  1,  2  Atl. 
789.  See,  also.  City  of  Lowell  y.  County  Oom'rs,  152  Mass.  372, 
25  N.  E.  469. 

We  are  relieved  from  a  further  discussion  of  the  question  by  the 
decision  of  the  supreme  court  of  the  United  States  in  the  case  of 
Cnmmings  v.  Bank,  101  U.  S.  153.  In  that  case  the  assessors  of  real 
property,  the  assessors  of  personal  property,  and  the  county  auditor 
(who  was  the  assessing  officer  of  the  first  instance  for  bank  shares) 
of  the  county  where  the  complainant  bank  was  situated  agreed  to 
assess  real  and  personal  property  at  one-third  its  value,  and  money 
or  invested  capital  at  six-tenths  its  value.  This  agreement  was  in 
violation  of  the  statutes  under  which  they  were  acting,  which  re- 
quired assessments  to  be  at  the  true  value  in  money.  The  state 
board  of  equalization  for  banks  increased  the  assessment  of  com- 
plainant's bank  shares  to  their  full  market  value.  The  state  board 
had  no  power  to  equalize  bank  shares  with  real  or  personal  prop- 
erty, and,  in  assessing  these  bank  shares  at  their  full  value,  it  was 
following  the  exact  course  prescribed  by  statute,  and  the  statute  was 
passed  in  accordance  with  the  constitution  of  Ohio,  which  requires 
88  F.— 24 
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the  legislatQre  to  pass  laws  taxing  all  property  "by  uniform  role  at 
its  true  value  in  money."  This  action  was  brought  by  the  complain- 
ant bank  to  enjoin  the  county  treasurer  from  collecting  the  tax  on 
the  assessment  against  its  shares  which  had  been  certified  down  by 
the  state  board  of  assessors.  The  circuit  court  of  the  United  States 
enjoined  the  treasurer  from  collecting  tax  on  a  valuation  greater 
than  one-third  of  the  real  value  of  the  shares.  The  effect  of  this 
order  was  to  annul  an  assessment  by  the  state  board  of  equalization 
which  was  strictly  in  accordance  with  the  letter  of  the  statute  gov- 
erning it  in  the  discharge  of  its  duties,  and  which  was  equally  in 
accord  with  the  standard  of  value  for  assessment  fixed  by  the  con- 
stitution of  the  state.  The  decree  of  the  circuit  court  was  affirmed 
by  the  supreme  court  on  the  principle  stated  by  the  court  as  follows: 

"When  a  rule  or  system  of  valuation  Is  adopted,  by  tbose  whose  doty  It 
is  to  make  the  assessmeut,  which  is  designed  to  operate  unequally, -and  to  vio- 
late a  fundamental  principle  of  the  constitution,  and  when  the  rule  iB  applied, 
not  solely  to  one  Indivldnal,  bat  to  a  large  class  of  IndlTiduals  or  corpontiona. 
that  equity  may  properly  interfere  to  restrain  the  operation  of  this  unconsti- 
tutional exercise  of  power." 

It  should  be  noted  that,  although  the  complainant  was  a  national 
bank,  the  case  did  not  arise  under  the  act  of  congress,  but  was  ex- 
pressly based  on  the  right  of  the  complainant,  under  the  state  con- 
stitution, to  uniformity  of  taxation  according  to  value.  The  taxing 
laws  of  Ohio  did  not  provide  one  tribunal  of  api)eal  for  equalizing 
values  of  all  classes  of  property,  and  it  was  objected  on  behalf  of 
the  bank  that,  in  view  of  the  constitutional  injunction  upon  the  leg- 
islature to  pass  laws  taxing  all  property  by  uniform  rule  at  its  trne 
value  in  money,  a  system  in  which  different  classes  of  property  were 
assessed  by  independent  tribunals,  with  no  common  revisory  au- 
thority, must  be  invalid,  because  so  poorly  adapted  to  secure  uni- 
formity. The  court  did  not  yield  to  this  argument,  however.  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  gave  its  reasons 
for  not  doing  so  as  follows : 

"But  there  are  two  reasons  why  we  cannot  so  hold:  First,  it  might  be  that 
in  every  Instance  the  result  would  be  the  valuation  of  bank  diares  at  a 
lower  ratio  in  proportion  to  their  real  value  than  that  of  any  other  property, 
and  therefore  plaintiff  would  have  no  ground  of  complaint.  And,  secondly, 
what  is  more  important  if  these  original  valuations  and  equalizations  are 
based  always,  as  the  constitution  requires,  on  the  actnal  money  value  of 
the  property  assessed,  the  result,  except  as  It  might  be  affected  by  honest  mis- 
takes of  Judgment,  would  necessarily  be  equality  and  uniformity,  so  far  as 
it  is  attainable.  So  that  while  it  may  be  true  that  this  system  of  submitting 
the  different  kinds  of  property '  subject  to  taxation  to  different  boards  of 
assessors  and  equalizers,  with  no  common  snperior  to  secure  unif(»mity  of 
the  whole,  may  give  opportunity  for  maladministration  of  the  law,  and  Ttolsp 
tlon  of  the  principle  of  uniformity  of  taxation  and  equality  of  burden,  that 
is  not  the  necessary  result  of  these  laws,  or  of  any  one  of  them;  and  a  law 
cannot  be  held  unconstitutional  because,  while  Its  Just  Interpretation  is  con- 
sistent with  the  constitution,  it  is  unfaithfully  administered  by  those  who  are 
charged  with  Its  execution.  Their  doings  may  be  unlawful,  while  the  statute 
is  valid.  The  evidence,  we  are  compelled  to  say,  shows  this  to  be  true  of  the 
case  before  us." 

The  justice  then  discussed  the  facta,  to  show  that  the  laws  had 
been  unfaithfully  administered  by  those  charged  with  their  execa- 
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tion,  and  that  as  the"  only  method  provided  in  the  system  by  which 
constitutional  uniformity  was  to  be  secured,  namely,  by  taxing  all 
property  at  its  true  value  in  money,  though  required  by  statute,  had 
been  departed  from  by  the  administrators  of  the  law  in  aissessing 
other  classes  of  property  than  that  held  by  the  complainant,  equity 
might  relieve  complainant  from  his  unequal  burden  thus  placed  on 
him  by  enjoining  taxation  on  more  than  one-third  of  the  assess- 
ment against  him,  though  his  property  had  been  only  taxed  at  its 
true  value.  After  commenting  on  the  widespread  castoip  or  rule  in 
many  states  to  undervalue  real  estate,  growing  out  of  the  effort  of 
the  landowner  to  produce  something  like  equality  of  burden  with 
personal  property  which  escapes  taxation  by  being  hidden,  the  jus- 
tice concluded: 

"But,  whatever  may  be  its  cause,  when  It  Is  recognized  as  the  source  of 
manifest  injustice  to  a  large  class  of  property,  around  which  the  constitution 
of  the  state  has  thrown  the  protection  of  uniformity  of  taxation  and  equality 
of  burden,  the  mle  must  be  held  void,  and  the  injustice  produced  under  it 
must  be  remedied,  so  far  as  the  Judicial  power  can  give  remedy." 

The  case  before  us  cannot  in  any  material  respect  be  distinguished 
from  the  Cummings  Case.  In  this  case,  as  in  that,  the  injunction 
sought  is  against  tiie  enforcement  of  an  assessment  upon  complain- 
ant's property  which  was  made  at  the  true  value  of  the  property, 
in  accordance  with  the  mandate  of  the  constitution  and  statute,  by 
assessing  ofiScers  who  had  not  themselves  discriminated  against  com- 
plainant's property  by  undervaluing  other  species  of  property,  and 
who  were  not  themselves  guilty  of  any  fraud.  In  this  case,  as  in 
that,  the  unjust  operation  of  the  assessment  grows  out  of  the  sys- 
tematic and  intentional  undervaluation  of  other  species  of  property 
by  assessors  who  are  not  responsible  for  the  assessment  complained 
of.  In  this  case,  as  in  that,  the  effect  of  the  injunction  is  to  compel 
certain  assessors  of  the  state  to  reduce  their  assessment  to  the  illegal 
standard  of  valuation  adopted  by  different  and  unfaithful  assessors 
of  other  species  of  property,  and  is  justi&ed  by  the  result  that  in 
thid  way  is  secured  something  like  the  uniformity  which  is  the  sole 
purpose  of  the  constitution.  It  has  been  pressed  upon  us  that  no 
such  preconcert  of  action  by  the  assessing  officers,  and  no  such  uni- 
form rule  of  undervaluation,  have  been  shown  in  this  case  as  ap- 
peared in  the  Cummings  Case,  and  that  upon  these  circumstances 
the  Cummings  Case  turned.  We  have  already  found,  from  the  evi- 
dence, that  there  is  an  intentional  undervaluation  of  property  in 
each  county,  and  that  this  is  uniform  as  to  all  real  and  personal 
property,  and  results  from  a  clear  understanding  between  the  as- 
sessors and  county  boards  of  equalization,  who  have  a  common  mo- 
tive for  the  reduction.  More  than  this,  it  is  clearly  shown  that  the 
state  board  of  assessors  and  equalizers  in  1896  intentionally  equal- 
ized all  real  estate  in  the  state  at  75  per  cent,  of  its  true  value  for 
the  taxation  of  the  year  1897.  Conld  preconcert  be  clearer  than 
this?  It  is  further  said  that,  before  the  remedy  pursued  in  the 
Gununings  Case  can  become  applicable,  it  must  appear  that  the  un- 
derralnation  of  one  species  of  property  was  adopted  as  a  mle  of 
action  by  the  assessors  for  the  fraudulent  purpose  of  discriniinating 
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against  the  complaining  taxpayer  and  his  class,  and  that  no  such 
case  is  presented  to  this  court  Now,  it  is  true  that,  before  equity 
will  relieve  in  such  a  case,  it  must  appear  that  the  assessing  officers 
whose  acts  of  undervaluation  create  the  unjust  burden  must  inten- 
tionally and  habitually  violate  the  law,  by  assessing  property  at  a 
less  valuation  than  that  which  they  know  to  be  its  true,  value;  but 
it  is  not  true  that  they  must  be  shown  affirmatively  to  intend  to 
injure  complainant  and  his  class  of  taxpayers  in  so  doing.  It  is  true 
that  in  the  Cummings  Case  the  unfaithful  assessors,  or  some  of  them, 
did  undervalue  both  real  and  personal  property,  and  money  capital, 
in  which  were  included  bank  shares,  at  different  percentages  of  their 
true  value;  but  the  assessment  of  which  complaint  was  made  was 
not  the  work  of  these  assessors  at  all,  but,  as  here,  of  a  state  board 
of  equalization.  An  intentional  undervaluation  of  a  large  class  of 
property,  when  the  law  enjoins  assessment  at  true  value,  is  neces- 
sarily designed  to  operate  unequally  upon  other  classes  of  property 
to  be  assessed  by  other  taxing  tribunals,  who,  it  may  be  presumed, 
will  conform  to  the  law.  In  the  case  at  bar  the  county  assessors 
and  board  of  equalization  of  each  county  have  been  actuated  in  their 
violations  of  the  law  by  the  desire  to  reduce,  as  far  as  may  be,  their 
county's  share  of  the  state  burdens.  Their  undervaluations  of  prop- 
erty have  been  uniform  as  to  all  property  in  their  county  but  rail- 
roads. They  could  not  but  know  that  such  undervaluation  must 
work  an  injustice  against  the  property  of  railroads,  if  assessed  at 
its  true  value  by  a  state  board,  and  taxed  for  county  and  state  pur- 
poses on  that  basis.  In  this  sense,  the  rule  of  undervaluations  adopt- 
ed in  each  county  is  necessarily  "designed  to  operate  uneqnaDy." 
within  the  meaning  of  Mr.  Justice  Miller  in  the  Cummings  Case. 
The  ratio  decidendi  of  that  case  is  to  be  gathered  from  the  facts,  and 
the  language  of  the  opinion  is  to  be  interpreted  in  the  view  of  the 
facts.  The  case  has  been  commented  on  by  the  supreme  court  in  a 
number  of  subsequent  cases,  but  it  has  never  been  modified  or  over- 
ruled. 

Bank  r.  Kimball,  103  U,  S.  732,  was  a  bill  to  enjoin  the  col- 
lection of  taxes.  The  bill  was  dismissed  on  demurrer.  The  bill 
■  averred,  in  effect,  that  complainant's  bank  shares  were  assessed  at 
less  than  their  value,  by  50  per  cent.,  but  that  other  property  was 
assessed  at  less  even  than  this,  and  that  for  this  reason  no  tax  shonld 
be  paid  on  the  bank  shares.  Referring  to  the  Cummings  and  other 
cases,  Mr.  Justice  Miller,  who  spoke  for  the  court,  said: 

"It  Is  held  In  these  cases  that,  when  the  Inequality  of  ralnatlon  Is  the  reault 
of  a  statute  of  the  state  designed  to  discriminate  injuriously  against  any 
class  of  persons  or  any  species  of  property,  a  court  of  equity  wUl  give  appro- 
prlate  relief,  and  also  where,  though  the  law  itself  Is  unobjectionable,  the 
officers  who  are  appointed  to  make  assessments  combine  together,  and  estab- 
lish a  rule  or  principle  of  valuation,  the  necessary  result  of  which  is  to  tax  on* 
species  of  property  higher  than  others,  and  higher  than  the  average  rate,  the 
conrt  will  also  give  relief.  But  the  bill  before  us  alleges  no  such  agraemeot  or 
oommon  action  of  assessors,  and  no  general  rule  or  discriminating  rate  adopted 
by  a  single  assessor,  but  relies  on  the  numerous  instances  of  partial  and  no- 
«qual  valuations,  which  establish  no  rule  on  the  subject" 

In  Supervisors  v.  Stanley,  105  U.  S.  305,  the  averment  of  the  peti- 
tion of  a  national  bank  seeking  to  recover  taxes  claimed  to  bave 
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been  illegally  paid  was  that  the  assessment  of  its  shares  was  at  a 
gi-eater  rate  than  was  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state  of  New  York.  In  grant- 
ing a  right  to  amend  and  have  a  new  trial,  Mr.  Justice  Miller,  speak- 
ing for  the  court,  said: 

"If  by  this  it  Is  supposed  that  a  few  Individual  Instances  may  be  sliown  of 
partial  assessments  favoring  citizens,  as  compared  with  the  national  banks, 
we  think  it  Is  erroneous.  But  If  It  Is  Intended  to  allege  that,  apart  from  the 
question  of  the  right  of  the  shareholder  to  deduct  for  his  debts,— a  question 
which  In  this  case  was  disposed  of,  and  was  In  Issue,— It  can  be  proved  that 
the  assessors  habitually  and  intentionally,  or  by  some  rule  prescribed  by 
themselves  or  by  some  one  whom  they  were  bound  to  obey,  assessed  the  shares 
of  the  national  banks  higher,  In  proportion  to  their  actual  value,  than  other 
moneyed  capital  generally,  then  there  is  ground  for  recovery,  and  a  hearing 
as  to  that  should  be  granted." 

In  Stanley  v.  Supervisors,  121  U.  S.  550,  7  Sup.  Ct.  1239,  Mr.  Jus- 
tice Field  said: 

''When  the  overvaluation  of  property  has  arisen  from  the  adoption  of  a  rule 
of  appraisement  which  conflicts  with  a  constitutional  or  statutory  direction, 
and  operates  unequally,  not  merely  on  a  single  individual,  but  on  a  large  class 
of  Individuals  or  corporations,  a  party  aggrieved  may  resort  to  a  court  of 
equity  to  restrain  the  exaction  of  the  excess,  upon  payment  or  tender  of  what 
is  admitted  to  be  due.  This  was  the  course  pursued  and  approved  in  Cum- 
tnings  V.  Bank,  101  U.  S.  153." 

In  Bank  v,  Perea,  147  U.  S.  87,  13  Sup.  Ct.  194,  the  law  of  New 
Mexico  required  ^property  to  be  assessed  at  its  cash  value.  The 
plaintiff's  property  was  originally  assessed  at  its  full  value,  while 
the  other  property  was  assessed  at  70  per  cent.  It  appealed  to  the 
board  of  equalization,  which  reduced  the  assessment  to  85  per  cent. 
Mr.  Justice  Brewer  said: 

"Surely,  upon  the  mere  fact  that  other  property  happened  to  be  assessed  at 
thirty  per  cent,  below  the  value,  when  this  did  not  come  from  any  design  or 
systematic  effort  on  the  part  of  the  county  officials,  and  when  the  plalntlfC  has 
bad  a  hearing  as  to  the  correct  valuation  on  appeal  before  the  board  of  equaliza- 
tion, the  proper  tribunal  for  review.  It  cannot  be  that  It  can  come  into  a  court 
of  equity  for  an  injunction,  or  have  that  decision  of  the  board  of  equalization 
reviewed  in  this  collateral  way." 

We  find  nothing  in  these  cases  which  should  change  our  view,  al- 
ready expressed,  of  the  effect  of  the  Cummings  Case.  They  merely 
emphasize  the  point  that  equity  will  not  relieve  against  an  assess- 
ment merely  because  it  happens  to  be  at  a  higher  rate  than  that 
of  other  property;  that  such  inequalities,  due  to  mistake,  to  the 
fallibility  of  hum^n  judgment,  or  to  other  accidental  causes,  must 
be  borne,  for  the  reason  that  absolute  uniformity  cannot  be  obtain- 
ed; that,  in  other  words,  what  may  be  called  "sporadic  cases  of  dis- 
crimination" cannot  be  remedied  by  the  chancellor.  He  can  only 
interfere. when  it  is  made  clear  that  there  is,  with  respect  to  certain 
species  of  property^  systematic,  intentional,  and  unlawful  undei'- 
valuations  for  taxation  by  the  taxing  officers,  which  necessarily  effect 
&n  unjust  discrimination  against  tbe  species  of  property  of  which 
the  complainant  is  an  owner.  The  reason  for  the  distinction  is  ob- 
vious. The  occasional  and  accidental  discriminations  are  inevitable 
-in  every  assessment,  and  are  not  likely  to  continue,  because  not  the 
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result  of  an  illegal  purpose  on  the  part  of  any  one.  If  equitable  in 
terference  in  such  cases  could  be  invoked,  the  obstruction  to  the 
collection  of  taxes  would  be  so  frequent  as  to  be  intolerable.  More 
than  this,  an  action  to  enjoin  a  tax  is  a  collateral  attack  upon  the 
judgment  of  a  quasi  judicial  tribunal;  and  it  cannot  be  justified  ex- 
cept on  the  ground  of  an  obvious  vioIatiOD  of  law,  or  something 
equivalent  to  fraud.  It  does  not  lie  where  the  injury  complained 
of  arises  only  from  the  erroneous,  but  honest,  judgment  of  the  law- 
fully constituted  tax  tribunal.  The  interference  by  the  chancellor 
in  the  case  at  bar  and  in  the  Cummings  Case  rests  on  something 
equivalent  to  fraud  in  the  tribunal  imposing  the  tax.  The  various 
boards  whose  united  action  is  by  law  intended  to  effect  a  uniform 
assessment  on  all  classes  of  property  are  to  be  regarded  as  one  trib- 
unal, and  the  whole  assessment  on  all  classes  of  property  is  to  be 
regarded  as  one  judgment.'  If  any  board  which  is  an  essential  part 
of  the  taxing  system  intentionally,  and  therefore  fraudulently,  vio- 
lates the  law,  by  uniformly  undervaluing  certain  classes  of  prop- 
erty, the  assessment  by  other  boards  of  other  classes  of  property  at 
the  full  value,  though  a  literal  compliance  with  the  law,  makes  the 
whole  assessment,  considered  as  one  judgment,  a  fraud  upon  the 
fully-assessed  property.  And  this  is  true  although  the  particular 
board  assessing  the  complainant's  property  may  have  been  wholly 
free  from  fault  of  fraud  or  intentional  discrimination.  Therefore 
the  injunction  might  issue  against  the  assessment  upon  the  fully- 
assessed  property,  as  void  altogether,  until  a  new  and  uniform  as- 
sessment upon  all  property  according  to  law  could  be  made.  And 
such  is  the  rule  in  some  courts.  Weeks  v.  Milwaukee,  10  Wis.  263; 
Hersey  v.  Board,  16  Wis.  192;  Smith  v.  Smith,  19  Wis.  619.  The 
inequity  of  allowing  the  taxpayer  to  escape  altogether,  and  the  in- 
tolerable inconvenience  to  the  public  in  the  delay  incident  to  sach 
a  course,  however,  lead  a  court  of  equity  to  shape  its  order  so  as  to 
allow  only  so  much  of  the  fraudulent  judgment  to  be  enforced  against 
the  complainant  as  may  be  done  without  imposing  on  him  any  in- 
equality of  tax  burden.  We  reach  the  conclusion,  therefore,  that  the 
circuit  court  was  right  in  enjoining  the  unjust,  unequal,  and  (in  the 
sense  already  explained)  fraudulent  assessment  against  the  com- 
plainant; but  we  think  the  order  should  have  required,  as  a  condi- 
tion of  the  issuing  of  the  injunction,  that  the  complainant  ^ould 
pay  to  the  proper  officers  a  tax  upon  the  76  per  cent,  of  the  assess- 
ment made  by  defendants.  The  evidence,  taken  with  the  averments 
of  the  bill,  does  not  establish  that  the  discrimination  against  the 
complainant's  property  really  exceeds  this.  The  condition  imposed 
by  the  circuit  court  was  the  payment  of  the  taxes  on  the  assessment 
for  1897  by  the  state  board  of  assessors  and  equalizers.  That  assess- 
ment, as  we  have  found,  was  annulled  by  the  act  of  1897.  TGe  or- 
der of  the  conrt  Is  that  the  order  of  injunction  be  modified  as  above 
stated,  and  that,  as  thus  modified,  it  be  affirmed,  at  the  costs  of  the 
appellants. 
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BEARD  ▼.  INDEPENDENT  DIST.  OF  PELLA  CITY. 

(Oircoit  Court  of  Appeals,  Eigbtb  Circuit   July  2, 1S98.) 

No.  1,052. 

1.  Fbdbral  and  Statb  Cottbts — TbostJFcnds  ih  Issolvent  Natiosai<  Bank 
— RdiiB  OB"  Propbbtt. 

The  right  to  fasten  a  special  trust  upon  funds  held  by  the  receiver  of  an 
Insolrent  bank  In  Iowa  not  having  been  created  by  any  statute  of  that 
state,  but  depending  upon  the  general  principles  of  law  and  equity  ap- 
plicable to  the  circumstances,  decisions  of  the  supreme  court  of  that  state 
in  relation  thereto,  if  not  In  accord  wltb  the  decisions  of  the  supreme  court 
of  the  United  States  or  the  decided  weight  of  antborlty,  do  not  constitute 
a  rule  of  property  binding  on  the  federal  courts. 

i.  InboiiTsnt  Banks— FoliiOwinq  Tbust  Fund. 

In  order  that  a  trust  fund  may  constitute  a  preferential  claim  against  the 
funds  of  a  national  bank  in  the  hands  of  a  receiver,  it  must  appear  that 
these  funds  were  actually  augmented  by  the  receipt  of  the  trust  fund. 
And  if  the  trust  fund  was  created  merely  by  a  check  on  the  same  bank 
drawn  by  a  general  depositor  In  favor  of  the  trustee,  the  amount  of  which 
was  then  shifted  to  the  latter's  credit,  there  is  no  right  to  a  preference. 

Appeal  from  the  Circuit  Ciourt  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

This  WHB  a  proceeding  in  equity  institnted  by  the  independent 
district  of  Pella  city  against  B.  R  Beard,  receiver  of  the  First  Na- 
tional Bank  of  Pella,  for  the  pnrpose  of  compelling  the  receiver  to 
recognize  as  a  trust  fond,  and  pay  in  fall,  the  amonnt  of  a  balance 
deposited  by  the  treasurer  of  the  district.  There  was  a  finding  and 
decree  in  favor  of  complainant  in  the  circait  court,  and  the  receiver 
appeals. 

A.  B.  Cummins,  for  appellant. 

P.  H.  Bousquet,  I.  M.  Earle,  and  S.  F.  Prouty,  for  appellee. 

Before  SANBOB^  and  THAYER,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

SHIRAS,  District  Judge.  From  the  record  in  this  case  it  appears 
that  for  some  years  prior  to  June,  1895,  the  First  National  Bank  of 
Pella,  a  corporation  created  under  the  provisions  of  the  act  of  con- 
gress known  as  the  "National  Bank  Act,"  carried  on  at  Pella,  Iowa,  a 
banking  business  until  about  June  1, 1895,  when  it  was  declared  to  be 
insolvent,  and  R.  R  Beard,  the  appellant,  was  duly  appointed  receiver 
thereof  by  the  comptroller  of  the  currency.  It  further  appears  that 
for  years  previous  to  the  appointment  of  the  receiver  the  treasurer 
of  the  independent  school  district  of  Fella  city  had  been  in  the  habit 
of  depositing  the  funds  of  the  school  district  in  the  named  bank;  the 
account  on  the  books  of  the  bank  being  headed,  "Treasurer  of  Inde- 
pendent School  District."  The  moneys  thus  deposited  were  not  re- 
ceived by  the  bank  as  a  special  deposit,  but  were  treated  the  same 
as  the  moneys  paid  in  by  other  depositors;  being  intermingled  with 
the  general  funds  of  the  bank.  When  the  bank  failed,  and  was 
placed  in  the  hands  of  a  receiver,  the  account  showed  a  balance  due 
to  the  treasurer  of  the  school  district  of  |4,676.25;  and  thereupon  the 
independent  district  brought  this  proceeding  in  equity  for  the  pur- 
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pose  of  compelling  the  receiver  to  recognize  the  amount  as  a  Irnst 
fund  belonging  to  the  district,  and  to  pay  the  same  out  of  the  moneys 
in  his  hands  before  paying  any  dividends  to  the  creditors  of  the  bank, 
— it  appearing  that  the  cash  assets  of  the  bank  coming  into  his  bands 
on  June  1st  amounted  to  f  8,729.93.  Upon  the  hearing  in  the  circuit 
court  it  was  decreed  that  .complainant  was  entitled  to  the  relief 
sought,  and  that  the  receiver  must  pay  the  amount  due  the  independ- 
ent district  before  making  a  dividend  to  the  other  creditors;  and 
the  receiver  now  seeks  a  reversal  of  the  decree  thus  entered.  The 
grounds  for  the  conclusion  reached  bv  the  trial  court  are  very  fully 
and  ably  set  out  in  the  opinion  handed  down,  and  reported  in  8S  Fed. 
5,  in  the  course  of  which  the  leading  cases  upon  the  question  of  the 
right  to  follow  and  recover  trust  funds  are  cited  and  commented  on; 
and  the  conclusion  is  reached  that  there  exists  a  conflict  between 
the  rulings  of  the  supreme  court  of  Iowa  and  the  current  of  authority 
in  the  courts  of  other  states  and  of  the  United  States,  and  that,  if 
free  to  view  the  question  on  its  merits,  the  ruling  would  be  against  the 
right  to  a  preferential  claim  existing  in  the  school  district,  but,  in 
deference  to  the  rulings  of  the  supreme  court  of  Iowa,  the  court  would 
hold  the  right  to  a  preference  to  be  established. 

The  only  provision  of  the  statutes  of  Iowa  which  is  involved  in  thi« 
case  is  section  1747  of  the  Code  of  Iowa  of  1873,  which  enacts  that : 

"Tlie  treasurer  shall  hold  all  moneys  belonging  to  the  district  and  pay  om 
the  same  on  the  order  of  the  president,  countersigned  by  the  secretary,  and 
shall  keep  a  correct  account  of  all  expenses  and  receipts  in  a  book  provided  for 
the  purpose." 

Construing  this  section,  the  supreme  court  of  Iowa  holds  that  on- 
der  its  provisions  the  treasurer  of  a  school  district  holds  the  money 
of  the  district  as  a  trustee;  that  he  is  not  authorized  to  deposit  the 
same  in  a  bank,  and  by  so  doing  the  character  of  the  fund  is  not 
changed,  and  the  right  exists  in  the  district  to  follow  this  trust  fund 
and  assert  title  thereto.  District  Tp.  v.  Morton,  37  Iowa,  551;  Dis- 
trict Tp.  V.  Smith,  39  Iowa,  10;  District  Tp.  v.  Hardinbrook,  40  Iowa, 
130;  Independent  Dist.  v.  King,  80  Iowa,  497,  45  N.  W.  908.  The  stat- 
ute does  not  deal  with  the  question  when,  and  under  what  circum- 
stances, a  right  to  a  trust  fund  can  be  successfully  asserted  against 
the  rights  of  third  parties.  All  that  is  established  by  the  construc- 
tion of  the  statute  by  the  state  supreme  court  is  that  under  its  pro- 
visions a  district  treasurer  holds  the  school  funds  as  a  trustee,  and 
that  he  has  no  legal  right  to  deposit  the  funds  in  a  bank;  but  the 
statute  does  not  undertake  to  declare  that  if  the  money  is  thus  depos- 
ited, and  is  intermingled  with  the  general  funds  of  the  bank,  the 
right  of  the  school  district  to  payment  out  of  the  general  fund  is 
paramount  to  the  rights  of  all  other  creditors.  If  such  right  exists, 
it  is  not  created  by  the  statute,  but  is  based  upon  the  general  princi- 
ples of  law  and  equity  applicable  to  the  cii-cumstances;  and  the  rul- 
ings of  the  supreme  court  of  Iowa  are  not  conclusive  upon  the  latter 
question,  nor  can  it  be  rightfully  said  that  they  constitute  a  rult 
of  property  which  other  courts  are  bound  to  follow;  and  while  we  con 
cur  with  the  trial  court  in  the  general  views  expressed,  touching  the 
desirability  of  avoiding  conflicting  decisions  between  the  state  and 
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federal  courts,  we  cannot  agree  with  the  learned  judge  below  in  hpld- 
ing  that  this  consideration  requires  a  decision  of  the  question  in- 
volved in  this  case  in  accordance  with  the  rulings  of  the  supreme 
court  of  Iowa,  if  the  same  are  npt  in  accord  with  the  rules  laid  down 
by  the  supreme  court  of  the  United  States,  or  established  by  the 
decided  weight  of  authority  in  the  cases  decided  by  the  courts  of  other 
states.  We  must  not  lose  sight  of  the  character  of  this  proceeding. 
The  First  National  Bank  of  Pella  was  created  under  the  laws  of  the 
United  States;  and  its  powers,  rights,  duties,  and  obligations,  so  far 
ajs  they  are  dependent  upon  statutory  enactment,  are  derived  from 
the  acts  of  congress,  and  not  from  the  statutes  of  Iowa.  Becoming 
insolvent,  the  bank  was  put  into  liquidation  under  the  provisions  of 
the  act  of  congress,  and  the  receiver  was  appointed  by  the  comptrol- 
ler of  the  currency;  and,  under  the  authority  conferred  on  him  by 
the  statutes  of  the  United  States,  he  has  taken  possession  of  the  as- 
sets of  the  bank,  and  in  the  distribution  thereof  he  is  controlled  by 
the  laws  of  the  United  States.  The  present  bill  was  filed  by  the 
complainant  against  the  receiver  in  his  official  capacity,  and  for  the 
purpose  of  establishing  a  preferential  claim  on  the  assets  of  the  bank 
in  his  hands,  in  favor  of  complainant;  and  the  real  question  is 
whether  the  receiver  is  bound  ,to  obey  the  law  as  laid  down  by  the 
supreme  court  of  the  United  States,  or  by  the  supreme  court  of  Iowa, 
upon  the  point  at  issue,  assuming  for  the  moment  that  these  courts 
are  at  variance  thereon.  The  argument  in  favor  of  uniformity  of 
decision,  upon  which  reliance  was  placed,  by  the  trial  court,  makes 
in  favor  of  uniformity  of  ruling  among  the  courts  which  may  be 
called  upon  to  direct  the  distribution  of  the  assets  of  insolvent  na- 
tional banks,  which  can  only  be  secured  by  following  in  all  cases  the 
rule  laid  down  by  the  supreme  court  of  the  United  States.  The  ques- 
tion for  decision  is,  what  rule  should  be  followed  by  a  receiver  of  a 
national  bank  in  distributing  the  assets  of  the  bank,  which  have  come 
Into  his  hands  under  the  provisions  of  the  laws  of  the  United  States, 
in  cases  wherein  it  appears  that  trust  funds  have  been  received  by 
the  bank  in  the  course  of  its  business?  The  general  question  of  the 
right  to  follow  trust  funds  was  fully  considered  by  Mr.  Justice  Bradley 
in  Frelinghuysen  v.  Nugent,  36  Fed.  229,  and  the  conclusion  reached 
was  stated  as  follows: 

"Formerly  the  equitable  right  of  following  misapplied  money  or  other  prop- 
erty, In  the  hands  of  the  party  receiving  it,  depended  upon  the  ability  of 
identifying  it;  the  equity  attaching  only  to  the  very  property  misapplied. 
This  right  was  first  extended  to  the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  In  place  of  it  by  exchange,  purchase  or  sale.  But  If  It 
became  confused  with  otlier  property  of  the  same  kind,  so  as  not  to  be  dis- 
tinguishable, without  any  fault  on  the  part  of  the  possessor,  the  equity  was 
lost.  Finally,  however,  it  was  held,  as  the  better  doctrine,  that  confusion  does 
not  destroy  the  equity  entirely,  but  converts  it  Into  a  charge  upon  the  entire 
mass,  giving  to  the  party  injured  by  the  unlawful  diversion  a  priority  of  right 
over  other  creditors  of  the  possessor." 

Ck>ansel  for  appellant  and  appellee  concede  that  the  foregoing  ex- 
tract from  the.  opinion  of  Mr.  Justice  Bradley  fairly  states  the  rule 
recognized  by  the  supreme  court  of  the  United  States,  which  in  Peters 
T.  Bane,  133  U,  S.  670,  10  Sup.  Ct.  354,  quoted  the  same  approvingly; 
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and,  without  further  citation  of  authorities,  we  may  accept  the  same 
as  a  succinct  statement  of  the  rule  now  in  force  in  the  courts  of  the 
United  States. 

It  is  claimed  that  the  supreme  court  of  Iowa  has  extended  the  rule 
as  above  stated,  by  holding  that  where  trust  funds  hare  been  inter- 
mingled with  the  general  assets  of  an  insolvent  estate,  thereby  in- 
creasing the  amount  thereof,  the  person  to  whom  the  trust  fands  be- 
long has  a  preferential  lien,  not  only  upon  the  specific  fund  into 
which  it  is  traced,  but  upon  the  general  assets  of  the  insolvent  estate; 
and,  in  support  of  this  claim,  reliance  is  placed  on  the  cases  of  Inde- 
pendent Dist.  V.  King,  80  Iowa,  498,  45  N.  W.  908,  and  Dist.  Tp.  of 
Eureka  v.  Farmers'  Bank,  88  Iowa,  194,  55  N.  W.  342.  It  cannot 
be  questioned  that  the  general  language  found  in  the  opinion  in  the 
former  case  gives  support  to  the  contention  that  it  was  intended  to 
lay  down  the  broad  proposition  that,  as  against  the  general  cred- 
itors, the  owner  of  a  trust  fund  passing  into  the  han&  of  another 
who  becomes  insolvent,  will  have  a  preferential  lien  upon  the  estate 
of  the  insolvent;  but  the  decision  in  the  subsequent  case  of  Dist.  Tp. 
of  Eureka  v.  Fanners'  Bank,  supra,  clearly  shows  that  such  is  not 
the  doctrine  intended  to  be  enunciated  by  that  court.  In  the  latter 
case  one  Taylor  was  carrying  on  a  bajiking  business  under  the  name 
of  the  Fanners'  Bank  of  Fontanelle.  On  the  10th  day  of  Decem- 
ber, 1890,  the  bank  being  insolvent,  Taylor  made  a  general  assign- 
ment for  the  benefit  of  creditors.  It  appeared  that  the  treasurer  of 
the  school  district  for  some  years  had  deposited  the  money  of  the 
district  in  Taylort  bank;  there  being  to  his  credit,  when  the  assign- 
ment was  made,  the  sum  of  f  2,303.  The  school  district  brought  suit 
in  the  district  court  of  Adair  county,  asking  that  the  amount  be 
declared  to  be  a  trust  fund,  and  be  decreed  to  be  a  preferred  claim 
against  the  property  transferred  to  the  assignee  of  the  owner  of  the 
bank  by  the  deed  of  assignment,  and  the  district  court  entered  a  de- 
cree providing  for  the  payment  of  the  trust  money  out  of  any  fnnds 
which  should  come  into  the  hands  of  the  assignee.  Upon  appeal 
the  supreme  court  reversed  the  decree  in  this  particular  because  it 
appeared  that  the  deed  of  assignment  conveyed  to  the  assignee  real 
property,  to  the  acquisition  of  which  the  money  of  the  school  district 
had  not  contributed,  and  in  the  course  of  the  opinion  it  is  said: 

"In  Independent  Dist  v.  King,  80  Iowa,  406,  46  N.  W.  908,— a  case  in  many 
respects  like  this,— the  Identical  money  deposited  was  not  shown  to  have  been 
delivered  to  the  assignee;  and  It  was  said  that,  if  a  trast  for  the  amonnts  de- 
posited were  estahliSied,  'it  must  be  on  the  ground  that  the  deposits  naast  be 
held  to  have  increased  the  estate  of  the  insolvents,  and  that  the  balance  due 
is  represented  by  an  increase  now  in  the  hands  of  the  assignee.'  •  •  •  It 
is  insisted,  however,  that  the  trust  fund  has  been  traced  into  the  estate  of  the 
insolvent,  which  is  In  the  hands  of  the  assignee.  We  do  not  think  it  Is 
necessary  to  trace  the  deposit  Into  any  specific  property  In  the  hands  of  the 
assignee,  In  order  to  establish  a  trust,  but  it  should  be  shown— presumptirely. 
at  least— that  the  estate  in  his  bands  has  been  augmented  by  the  trust  fnnd. 
The  equities  of  plaintiff,  as  against  property  to  which  its  money  contribated 
nothing,  directly  or  indirectly,  are  no  greater  than  those  of  the  general 
creditor." 

Thus  we  have  in  this  case  a  construction  of  the  opinion  given  in 
the  earlier  case  of  Independent  Dist.  t.  King;  and  it  is  made  clear. 
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beyond  qaeetion,  tbat  the  snpreme  court  of  Iowa  doee  not  hold  the 
rule  that  a  trast  fond  may  be  declared  to  be  a  preferential  lien  upon 
the  entire  estate  of  an  insolvent,  into  whose  hands  the  trust  fund 
may  have  come,  but  such  preferential  lien  will  be  held  to  exist  against 
any  fund  or  property  coming  into  the  hands  of  an  assignee,  the 
amount  or  value  of  which  has  been  augmented  by  reason  of  the  trust 
fund  coming  into  possession  of  the  assignor.'  It  is  difQcult  to  see 
wherein  the  rule  thus  enunciated  and  applied  by  the  supreme  court 
of  Iowa  differs  from  that  recognized  by  Mr.  Justice  Bradley  in  Fre- 
linghuysen  t.  Nugent,  supra,  and  approved  by  the  supreme  court,  to 
the  effect  that  confusion  with  other  like  property,  as  by  intermingling 
money  in  a  common  fund,  does  not  destroy  the  equity,  but  converts  it 
into  a  charge  upon  the  entire  mass  with  which  the  trust  fund  has 
been  confused.  The  foundation  of  the  right  on  part  of  the  owner 
of  a  trust  fund  to  a  preference  over  general  creditors  in  payment  out 
of  a  fund  or  estate  tiiat  ha3  passed  to  the  assignee  or  receiver  of  an 
insolvent  person  or  corporation  is,  that  the  trust  fund  has  been  wrong- 
fully confused  or  intermingled  with  the  property  of  the  insolvent,  or 
has  been  used  to  increase  the  value  of  property,  thereby  increasing 
the  amount  or  value  of  the  funds  or  estate  passing  into  possession  of 
the  assignee  or  receiver;  that,  if  this  intermingling  had  not  taken 
place,  the  fund  passing  to  the  receiver  would  have  been  so  much  less; 
that  the  creditors  have  only  the  right  to  subject  the  property  of  the 
debtor  to  the  payment  of  their  claims,  and  therefore  the  creditors 
cannot  complain  if  the  total  fund  coming  into  the  hands  of  the  re- 
ceiver is  reduced  by  the  amount  necessary  to  make  good  to  the  owner 
of  the  trust  fund  the  sum  which  was  wrongfully  used  in  augmenting 
the  fund  or  property  passing  to  the  receiver.  Unless  it  appears  that 
the  fund  or  estate  coming  into  possession  of  the  receiver  has  been  aug- 
mented or  benefited  by  the  wrongful  use  of  the  trust  fund,  no  reason 
exists  for  giving  the  owner  of  the  trust  fund  a  preference  over  the 
general  crwlitors,  and  this  we  understand  to  be  the  doctrine  recog- 
nized by  the  supreme  court  of  Iowa  and  the  supreme  court  of  the 
United  States  alike. 

In  the  bill  filed  in  this  case  it  is  averred  that  when  the  bank  closed 
its  doors  it  had  on  hand  cash  to  the  amount  of  $8,000,  which  passed 
into  possession  of  the  receiver;  it  being  further  averred  that  the 
trust  money  belonging  to  the  school  district,  and  amounting  to 
f4,676,  formed  part  of  this  cash  fund.  Upon  this  question  of  fact 
the  rights  of  the  complainant  depend.  If  this  fund,  coming  into  pos- 
session of  the  receiver  as  part  of  the  assets  of  the  insolvent  bank,  in- 
cludes the  money  belonging  to  the  school  district,  then  the  district 
is  entitled  to  a  preference  in  payment  therefrom  over  the  creditors 
of  the  bank;  but,  unless  it  appears  that  this  fund  does  include  such 
trust  fund,  the  right  to  a  preference  does  not  exist.  The  evidence 
shows  that  when  the  bank  closed  its  doors,  on  June  1,  1895,  all  the 
money  credited  on  account  to  the  independent  district  had  been 
drawn  out,  and  the  balance  of  $4,676,  claimed  to  be  due,  grows  out  of 
two  credits  entered  on  the  account, — one  for  $614,  under  date  of  May 
6,  1895,  and  one  for  |4,340,  under  date  of  May  13,  1895;  and  it  is 
admitted  that  these  entries  do  not  represent  cash  then  actually  paid 
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into  the  banb,  but  represent  checks  given  on  the  bank  itself,  the  ' 
amount  of  each  being  charged  on  the  books  of  the  bank  agaihst  the 
drawer  of  the  check,  and  then  entered  to  the  credit  of  the  treasurer 
of  the  school  district.     The  che<i  for  |4,340  was  drawn  by  the  tr^»- 
nrer  of  Marion  county  in  favor  of  the  treasurer  of  the  school  district,^ 
and  represented  taxes  collected  for  school  purposes  for  the  benefit 
of  the  independent  district  of  Pell^.     The  account  kept  with  the 
treasurer  of  the  independent  districtj'on  the  books  of  the  bank,  shows 
that  money  was  drawn  out  of  the  bank  from  time  to  time  for  the  use 
and  benefit  of  the  school  district;  and  it  further  appears  that  were  it 
not  for  the  credit  given  by  reason  of  the  tAvo  checks  drawn  May  6th 
and  May  13th,  and  aggregating  $4,954,  the  account  would  have  been 
overdrawn,  and  the  treasurer  of  the  district  would  have  been  in  debt 
to  the  bank  in  the  sum  of  $614.    It  thus  appears  that  the  balance  of 
|4,676  now  claimed  by  the  school  district  is  not  composed  of  money 
actually  paid  into  the  bank  on  May  6th  and  13th,  whereby  the  cash 
assets  of  the  bank  were  increased  to  that  extent,  but  this  balance  is 
made  to  appear  to  be  due  to  the  school  district  by  entries  apon  the 
books  which  neither  increased  nor  diminished  the  cash  held  by  the 
bank.     That  this  is  true  will  appear  from  an  examination  of  the  daily 
balance  book  of  the  bank,  which  is  in  evidence.     This  shows  that  on 
the  11th  of  May  the  total  cash  held  by  the  bank  amounted  to  f  7,949, 
and  the  amount  then  to  the  credit  of  the  school  district  wajs  f  707. 
May  12, 1895,  being  Sunday,  no  entry  appears  for  that  day..    On  May 
13th  the  cash  balance  was  $8,436,  or  an  increase  of  $487  over  the 
amount  on  hand  on  Saturday,  May  11th.     The  amount  to  the  credit 
of  the  school  district  on  the  13th  was  $5,047,  or  an  increase  over  the 
amount  on  Saturday,  May  11th,  of  $4,340, — ^just  the  amount  of  the 
check  drawn  by  the  treasurer  of  Marion  county  on  the  bank,  and  by 
it  credited  to  the  account  of  the  school  district;  but  the  amount  of 
cash  held  by  the  bank  was  not  increased  by  this  amount,  but  re- 
mained at  just  the  figure  it  would  have  shown  if  this  interchange  of 
credits  between  the  treasurer  of  Marion  county  and  the  treasarer 
of  the  school  district  had  not  taken  place.     Under  these  circumstan- 
ces, can  It  be  successfully  maintained  that  the  cash  fund  coming 
into  the  hands  of  the  receiver  has  been  augmented  by  the  addition 
thereto  of  a  trust  fund  belonging  to  the  school  district,  which  may  be 
subtracted  from  the  fund  without  infringing  on  the  rights  of  the  gen- 
eral creditors?     The  relation  existing  between  the  bank  and  the 
treasurer  of  Marion  county  was  simply  that  of  debtor  and  creditor. 
In  order  to  pay  the  amount  of  taxes  due  to  the  school  district,  the 
treasurer  of  the  county  drew  his  check  on  the  bank  for  the  ama  of 
$4,340,  and  delivered  it  to  the  treasurer  of  the  school  district.    The 
fund  on  which  the  check  was  drawn  was  not  a  trust  fund,  and  the 
delivery  of  the  check  to  the  treasurer  of  the  school  district  did  not 
change  the  character  of  the  account  against  which  it  was  drawn.     JS, 
after  the  acceptance  of  the  check  by  the  treasurer  of  the  school  dis- 
trict, but  before  its  presentation,  the  bank  had  failed  and  closed  its 
doors,  it  could  not  be  claimed  that  the  bank  held  the  sum  in  trust  for 
any  one.     The  only  obligation  resting  on  the  bank  was  to  pay  the 
r>heck  on  presentation,  and,  if  not  paid,  the  bank  would  be  indebted 
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for  the  aznonnt,  not  aa  a  holder  of  a  trust  fund,  but  as  an  ordinary 
debtor.  It  is  claimed  in  argument  that  the  court  must  treat  the 
caae  jnst  as  thodg^  the  treasurer  of  the  school  district  had  presented 
the  dieck,  had  obtained  the  money  thereon,  and  had  then  deposited 
the  money  in  the  bank  as  the  money  of  the  school  district,  bat  this 
was  not  in  fact  done;  and  as  against  the  creditors,  whose  money  in 
fact  created  the  cash  amount  coming  into  the  hands  of  the  receiver, 
why  should  fiction  be  resorted  to  in  order  to  sustain  a  preference  on 
behalf  of  the  school  district  to  payment  out  of  a  fund  not  augmented 
in  fact  by  any  sum  belonging  to  the  district? 

The  object  of  the  bUl  filed  in  this  case  is  to  obtain  a  preferential 
payment  of  the  sum  of  $4,976  out  of  the  cash  fund  coming  into  the 
hands  of  the  receiver  as  part  of  the  assets  of  the  bank,  and  the  founda- 
tion of  the  right  to  a  preference  is  the  claim  that  this  fund  had  been 
augmented  and  increased  by'  the  addition  thereto  of  a  trust  fund  be- 
longing to  the  school  district.  The  evidence  clearly  shows  that  if 
the  treasurer  of  the  school  district  had  never  deposited  a  cent  in  the 
bank,  or  had  closed  his  account  therewith  on  the  5th  day  of  May, 
1895,  the  sum  of  money  coming  into  the  hands  of  the  receiver  on 
June  1st  would  have  been  just  the  same  that  did  in  fact  come  into 
his  hands;  and  the  evidence  therefore  does  not  prove  that  the  cash 
fund  in  the  hands  of  the  receiver  has  been  augmented  or  increased  by 
the  addition  thereto  of  a  trust  fund  belonging  to  the  school  district. 
If  the  evidence  showed  that  there  had  been  in  the  hands  of  the  treas- 
urer of  the  school  district  a  sum  of  money  which  he  in  fact  placed  in 
the  bank  as  an  addition  to  the  cash  fund  which  subsequently  passed 
into  the  hands  of  the  receiver,  the  school  district  could  make  daim 
to  this  amount  as  a  trust  fund,  without  being  required  to  prove  the 
methods  by  which  the  money  came  into  the  hands  of  its  treasurer; 
but,  as  the  evidence  in  this  case  clearly  shows  that  the  cash  fund  com- 
ing into  the  receiver's  hands  does  not  include  any  cash  actually  paid 
into  the  bank  by  the  treasurer  of  the  school  district,  the  complain- 
ant, in  order  to  show  that  it  has  any  claim  against  the  bank,  is  com- 
pelled to  avail  itself  of  the  action  of  its  treasurer  in  accepting  from 
the  treasurer  of  Marion  county  a  check  drawn  on  the  bank,  and 
against  an  ordinary  account,  not  containing  trust  funds,  and  in  hav- 
ing the  amount  of  the  check  credited  to  the  treasurer  of  the  district 
If  the  treasurer  of  the  district  had  presented  the  check  to  the-  bank 
for  acceptance,  ahd  it  had  been  accepted  or  certified  as  good  by  the 
bank,  but  before  payment  the  bank  had  failed,  certainly,  if  the  school 
district  desired  to  avail  itself  of  a  claim  against  the  bank,  it  could  only 
do  so  by  assuming  the  position  of  its  treasurer,  which  would  be  that 
of  a  creditor  of  the  bank,  holding  an  accepted  or  certified  check.  It 
certainly  conld  not  assert  that  the  accepted  check  had  become  a 
trust  fnnd,  which  must  be  paid  in  preference  to  the  debts  due  other 
creditors.  By  accepting  the  check,  the  bank  would  bind  itself  for  the 
payment  of  the  amount  thereof;  and,  in  effect,  that  was  aU  that  waa 
done  in  this  case,  in  that  when  the  check  was  drawn  the  amount 
thereof  was  credited  up  to  the  account  of  the  treasurer  of  the  school 
district,  and  by  so  doing  the  bank  acknowledged  the  chedk  to  be 
good,  and  became  bound  to  pay  the  amount  thereof  when  called 
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for  bj  the  treasarer  of  the  district.  The  scliool  district  can  wholly 
ignore  all  these  dealings  t)etween  its  treasurer  and  the  bank,  and, 
under  the  decisions  of  5ie  supreme  court  of  Iowa,  can  hold  its  treas- 
urer and  his  sureties  for  the  amount  of  seho(d  funds  coming  under  his 
control ;  but  when,  as  in  this  case,  the  school  district  endeavors  to 
establish  a  claim  against  the  banlc,  it  ought  not  to  be  allowed  to  avail 
itself  of  the  benefit  of  the  transactions  between  its  treasurers  and 
the  bank,  but  avoid  their  obligations.  This  case  is  not  one  wherein  it 
is  made  to  apjpear  that  the  school  treasurer  and  the  bank  were  in 
collusion  to  commit  a  fraud  upon  the  district,  and  the  actual  contest 
is  between  the  school  district  and  the  general  creditors  of  the  banL 
It  is  open  to  the  school  district  to  assume  the  position  occnpied  bv 
its  treasurer,  and,  by  acknowledging  his  acts,  become  a  creditor  of  the 
bank  for  the  balance  shown  to'  be  due  to  the  school  treasurer;  but 
when  the  district  attempts  to  avoid  the  position  of  a  creditor,  and  to 
assume  that  of  the  owner  of  a  trust  fund,  and  as  such  to  assert  a 
preferential  right  to  payment  in  full  out  of  the  cash  fund  coming 
into  the  hands  of  the  receiver,  to  the  detriment  of  the  general  cred- 
itors, it  ought  to  be  held  to  satisfactory  proof  of  the  fact  upon  which 
the  right  to  a  preference  rests,  to  wit,  that  the  fund  coming  into  the 
receiver's  hands  has  been  augmented  and  increased  by  the  addition 
thereto  of  the  trust  money,  not  as  a  matter  of  inference,  nor  as  a  re- 
sult of  mere  entries  on  books  of  account,  but  because  the  fund  or 
property  against  which  the  preference  is  sought  to  be  enforced  ha» 
been  in  fact  augmented  or  benefited  by  the  addition  thereto  of  the 
trust  fund. 

To  illustrate  the  situation,  let  it  be  assumed  that  on  the  13th  day 
of  May,  when  the  check  of  the  treasurer  of  Marion  county  was  en- 
tered upon  the  books  of  the  bank  to  the  credit  of  the  treasurer  of  the 
district,  there  was  no  cash  then  in  the  bank.  Certainly  the  draw- 
ing of  the  check,  and  the  entry  thereof  to  the  credit  of  the  school 
treasurer,  would  not  have  {daced  in  the  hands  of  the  bank  any  cash 
whatever;  and,  had  the  bank  then  closed  its  doors,  it  would  be  true 
that  the  school  district  could  assert,  as  against  the  bank,  that  the 
amount  due  it  was  a  trust  fund,  yet  it  would  be  but  a  barren  claim,  be- 
cause there  would  be  no  fund  in  the  hands  of  the  receiver  agaioit 
which  a  preferential  claim  could  be  asserted.  Assume,  however,  that, 
before  the  bank  closed  its  doors,  some  third  party  had  made  a  deposit 
of  $5,000  in  cash,  and  this  sum  had  passed  to  the  receiver,  as  part 
of  the  assets  of  the  bank;  would  a  court  of  equity  be  justified  in  hid- 
ing that  under  such  circumstances  the  school  district  could  awert 
a  right  to  payment  in  full  out  of  this  fund,  to  the  exclusion  (rf  the 
creditor  of  the  bank  who  had  created  the  fund  by  depositing  it  in  tiie 
bank?  In  the  supposed  case  it  would  appear,  beyond  question,  diat 
the  trust  funds  belonging  to  the  district  had  not  aided  in  creating  or 
augmenting  the  cash  fund  coming  into  the  receiver's  hands,  and 
clearly  it  would  be  inequitable  to  give  preference  to  the  claim  of  the 
school  district  over  that  of  the  party  whose  money  had  in  fact  ab- 
ated the  fund.  In  substance,  that  is  the  situaticm  disclosed  by  A* 
evidence  in  this  case.  As  already  stated,  on  the  5th  day  of  May, 
1895,  the  treasurer  of  the  school  district  had  no  funds  in  the  bands 
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of  the  bank,  bat,  on  the  contrary,  the  accoant  was  overdrawn.  On 
the  6th  and  13th  daja  of  May,  credits  on  the  accoant  were  entered, 
of  checks  drawn  on  the  bank,  which  did  not  add  one  dollar  to  tiie  cash 
in  hand  or  other  assets  of  the  bank.  The  cash  fund  wliich  passed 
into  the  receiver's  hands  is  the  balance  of  the  funds  on  hand  on  May 
5th,  of  which  no  part  belonged  to  the  school  fand,  the  treasurer's 
account  being  then  overdrawn,  and  the  cash  paid  in  since  May  5th, 
less  the  amonnt  paid  out;  all  of  the  cash  paid  in  coming  from  sources 
other  than  from  the  treasurer  of  the  school  district  It  is  not  suflB- 
cient  for  complainant  to  show  that  the  account  carried  on  the  books 
of  the  bank  nnder  the  heading,  "Treasurer  of  the  Independent  School 
IMstrict,"  represented  a  trust  fund,  and  that  the  amount  shown  to  be 
due  thereon  from  the  bank  was  increased  by  crediting  up  the  checks 
of  the  county  treasurer.  The  point  at  issue  is  not  between  the 
school  district  and  the  bank,  but  it  is  between  the  school  district  aud 
the  creditors  of  the  bank,  represented  by  the  receiver;  and,  to  entitle 
the  school  district  to  enforce  a  prior  equity  or  claim  against  the  cash 
fund  in  the  hands  of  the  receiver,  it  must  prove  that  this  fund  has 
been  augmented  by  the  addition  thereto  of  trust  funds  belonging  to 
the  district,  and,  for  the  reasons  stated,  we  hold  that  this  has  not 
been  done;  and  therefore  complainant  is  not  entitled  to  a  priority  of 
payment  out  of  the  funds  in  the  receiver's  hands,  nor  to  a  prior  lien 
upon  the  general  assets  of  the  bank.  "Hie  decree  appealed  from  is 
reversed,  and  the  case  is  remanded  to  the  circuit  court  with  instnio- 
tioiia  to  dismiss  the  bill  on  the  merits. 


BANK  OF  KENTUOKT  v.  STONE  rt  A 

(Circuit  Court,  D.  Kentucky.    June  4,  1898.) 

No.  6,666. 

farJUKOnOR  ASAIK8T  TaxATIOK— £<iUITT  JCBIsmCTIOK. 

A  suit  in  the  federal  court  to  enjoin  the  collection  of  a  tax  will  not  lie 
on  the  sole  ground  that  It  is  illegal  and  rold.  It  must  appear  from  the 
special  circumstances  averred  that  there  Is  no  adequate  remedy  at  law, 
and  that  there  is  some  recognized  ground  of  equity  Jurisdiction,  such  as 
that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity  of  suits  or 
produce  irreparable  injury. 

Samb— Action  to  Recover  Back. 

In  Kentucky  an  action  to  recover  taxes  paid  does  not  He  except  when  the 
payment  lias  been  made  under  duress  of  a  distraint  made  by  the  collec- 
tion officers. 

8ahb — Adequacy  of  Remedt  at  Law. 

In  a  state  where  an  action  to  recover  taxes  paid  will  only  lie  when  they 
have  beea  paid  under  duress  of  a  distraint,  such  remedy  Is  not  an  adequate 
one  where  the  taxing  officers,  instead  of  distraining,  may  bring  an  action 
at  law  to  collect  the  tax.  A  remedy  at  law  cannot  be  adequate  If  Its 
adequacy  depends  upon  the  will  of  the  opposing  party. 

Same— Action  at  Law  bt  Taxiko  Officers. 

The  right  to  defend  against  an  action  at  law  to  collect  taxes  on  the 
ground  of  the  Invalidity  of  the  statute  under  which  they  were  assessed  is 
not  an  adequate  remedy  when  the  statute,  like  the  Kentucky  revenue  law 
•f  November  11,  1B92,  provides  that  the  party  failing  to  pay  the  tax 
within  a  specified  time  shall  be  subject  to  a  penalty  and  to  a  fine  for  each 
day  of  delay,  to  be  enforced  by  Indictment  or  dvU  actton. 
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6.  Saxk— DiSTBAiirr  aoaikst  Bask. 

In  a  state  where  payment  of  taxes  la  held  to  be  voluntary  unless  made 
under  dnress  of  a  distraint.  It  would  seem  that  the  right  of  action  to  recover 
back  a  tax  levied  against  a  bank  Is  an  inadeauate  remedy,  in  view  of  the 
interference  with  Its  business  and  the  Injury  to  Its  credit  which  would  be 
caused  by  a  distress  upon  its  personal  property. 

8.  Same— MuLTiPLiciTT  of  Suits. 

Where  a  party  claims  that  its  exemption  from  taxation  under  the  par- 
ticular statute  in  question  has  been  established  by  prior  adjudications  ot 
the  highest  court  of  the  state,  the  fact  that  it  Is  threatened  with  suits  for 
future  taxes  under  such  statute,  and  also  with  the  danger  of  barassing 
suits  for  fines  and  penalties,  which  the  statute  permits  to  be  brought  for 
each  day's  delay  in  paying  the  taxes,  would  seem  to  afford  sufficient  ground 
for  equitable  intervention. 

7.  Rks  Judicata— Suits  for  Collectiok  of  Taxbs. 

A  Judgment  in  a  suit  for  collection  of  taxes  operates  as  an  estoppel 
against  the  state  or  any  agency  of  the  state  in  a  suit  for  taxes  subsequently 
accruing.  City  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana,  17  Sup. 
Ct.  905.  167  U.  a  371,  followed. 

8.  Saus— Matters  Cokcludbd. 

A  judgment  that  a  statutory  provision  «cemptlng  "such  bank  and  Its 
shares  of  stock  •  •  •  from  aU  other  taxation  whatsoever"  is  an  irrev- 
ocable contract,  which  prevents  the  imposition  of  a  license  tax.  Is  con- 
clusive, in  a  subsequent  suit,  that  no  direct  tax  on  the  bank's  property, 
tangible  and  intangible,  can  be  imposed. 
9l  Si^HE — Pakties  Concludbd. 

A  judgment  enjoining  a  town  and  county  from  enforcing  an  Illegal  tax 
is  conclusive  in  a  subsequent  suit  to  restrain  the  board  of  assessors  of  such 
county  and  town  from  certifying  such  a  tax  for  collection.  The  members 
of  the  board,  being  but  the  agents  of  the  real  parties  In  interest,  are,  in 
respect  to  the  former  judgment,  privy  to  the  county  and  city. 

10.  Same— Wbit  of  Prohibition.  ■ 

A  writ  of  prohibition  was  brought  to  prevent  the  judge  of  a  city  court 
from  proceeding  in  a  criminal  case  to  enforce  collection  of  a  tax.  From 
the  judgment  entered,  an  appeal  was  taken,  to  which  the  city,  being  the 
real  party  in  Interest,  became  also  a  formal  party,  and  the  judgment  was 
affirmed.  BM,  that  this  judgment  was  conclusive,  In  a  subsequent  pro- 
ceeding, upon  the  city  Itself. 

11.  Jurisdiction  of  Federal  Courts— Federai.  Qdestigns. 

In  a  suit  to  enjoin  the  collection  of  a  tax,  complainant  alleged  that  it 
had  a  contract  with  the  state  in  respect  to  taxation,  the  obligation  of  which 
defendants  were  attempting  to  Impair  by  seeking  to  enforce  a  subse- 
quent law  of  the  state.  The  court  held  that  a  certain  prior  adjudication 
of  the  state  court  was  conclusive  on  the  parties  that  the  law  in  question 
Impaired  the  obligation  of  the  contract,  and  therefore  did  not  re-examine 
that  question  as  an  original  one  between  the  parties.  Held,  that  this  con- 
clusion did  not  oust  the  court's  Jurisdiction,  although  based  solely  on  the 
ground  that  it  involved  a  question  arising  under  the  constitution  or  laws 
of  the  United  States. 

12l  Samb- Fboeral  Courts— FolIjOWino  State  Decibigns— Res  Judicata. 
The  rule  that,  In  considering  the  question  whether  a  state  law  Impairs 
the  obligation  of  a  contract,  the  federal  court  will  not  accept  as  conclu- 
sive the  construction  which  the  supreme  court  of  the  state  has  put  upon 
its  constitution  or  laws  In  determining  the  existence  of  the  contract  and  its 
violation,  applies  only  where  the  judgment  of  the  state  court  la  under 
direct  review,  or  where  its  opinion  is  merely  cited  as  an  authority,  and  not 
to  a  case  in  which  a  prior  judgment  of  the  state  court  between  tbe  same 
parties  is  set  up  as  res  judicata. 

18l  Same- Enjoining  State  Courts. 

The  fact  that  a  proceeding  by  mandamus  is  pending  In  a  state  court  to 
compel  a  city  and  its  board  of  valuation  and  assessm^it  to  certify  th* 
apportioned  valuation  of  a  bank  for  purposes  of  taxation  does  not  render  a 
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salt  subsequently  Instltnted  by  the  bank,  to  restrain  the  city  and  the 
board  of  valuation  from  taking  this  action,  a  suit  to  enjoin  the  proceedings 
In  a  state  court. 

This  is  a  bill  in  equity  filed  by  the  Bank  of  Kentucky,  a  corpora- 
tion organized  under  the  laws  of  Kentucky,  to  restrain  the  assess- 
ment and  collection  of  certain  taxes  for  the  benefit  of  the  defend- 
ants the  city  of  Louisville,  the  county  of  Franklin,  and  the  city  of 
Frankfort.  Samuel  H.  Stone  is  the  auditor  of  public  accounts  for 
the  state  of  Kentucky,  Charles  Finley  is  the  secretary  of  state,  and 
George  W.  Long  is  the  state  treasurer;  and  these  three  ofBcers, 
also  made  defendants  herein,  constitute  the  state  board  of  valuation 
and  assessment  The  bill  avers  that  the  complainant  has  an  irrev- 
ocable contract  with  the  state  of  Kentucky,  by  which  taxes  are 
limited  to  a  certain  amount  per  share  upon  its  stock,  and  the  nsaal 
local  taxes  on  its  real  estate,  but  that  the  revenue  act  of  the  legis- 
lature of  Kentucky  passed  November  11,  1892,  impairs  that  con- 
tract, and  is  in  violation  of  the  constitution  of  the  United  States. 

The  case  made  by  the  bill  is  as  follows: 

The  complainant  was  created  a  body  politic  and  corporate  by  an  act  of  the 
genera]  assembly  of  Kentucky  approved  February  22.  1834.  The  term  of  Its 
corporate  existence  wna  fixed  at  SO  years  from  the  date  of  Its  Ineorporatton. 
It  was  authorized  to  do  a  banking  business  and  to  Issue  bank  notes.  It  was 
directed  to  keep  Its  principal-  office  of  discount  and  deposit  In  the  city  of 
Louisville,  and  to  locate  a  branch  at  Frankfort,  the  seat  of  the  government, 
to  aid  and  manage  the  fiscal  affairs  of  the  state.  The  state  was  given  a  voice 
In  the  control  of  the  bank  by  a  provision  that  the  government  of  the  common- 
wealth should  appoint  three  of  the  bank's  directors.  By  the  fifteenth  section 
of  the  original  charter  It  was  provided  that  the  bank  should  pay  to  the  treas- 
urer of  the  commonwealth  25  cents  on  each  5100  of  stock  held  and  paid  for  In 
said  bank,  which  should  be  In  full  of  all  tax  and  bonus,  provided  that  the 
legislature  might  increase  or  diminish  the  same;  but  that  at  no  time  should 
the  tax  exceed  60  cents  on  each  $100  of  stock  paid  for  in  said  hank.  By  an 
act  of  February  12,  1836,  the  tax  was  Increased  to  50  cents  a  share.  By  the 
act  of  February  16,  1858,  It  was  provided  that  the  charter  privileges  of  the 
complainant  should  continue  in  full  force  for  20  years  from  October  1,  1864; 
but  this  extension  was  declared  to  be  granted  on  certain  conditions.  The  ex- 
tension was  duly  accepted  by  complainant.  On  May  17,  1886,  an  act  called 
the  "Hewitt  Act"  was  passed,  to  make  taxation  equal  and  uniform.  It  pro- 
vided that  all  state  and  national  banks  should  pay  Into  the  state  treasury 
TSkCents  on  each  share  of  their  capital  stock,  and  should,  In  addition,  pay  Into 
said  treasury,  on  their  surplus,  undivided  profit,  and  accumulations  In  excess 
of  10  per  cent  of  their  capital  stock,  a  tax  at  the  same  rate  as  that  assessed 
on  real  property:  and  that  the  said  taxation  should  be  In  full  of  all  tax,— 
state,  county,  and  municipal,— except  that  the  real  estate  and  buildings  owned 
and  used  by  the  banks  in  conducting  their  business  should  not  be  exempted 
from  taxation  for  municipal  or  county  purposes;  and  that  such  real  estate 
alone  might  be  taxed  for  coimty  and  municipal  purposes,  as  other  redl  estate 
was  taxed.  The  fourth  section  of  the  second  article  of  the  act  provided  that 
each  of  the  banks.  Institutions,  and  corporations,  by  Its  proper  corporate  au- 
.thorlty,  with  the  consent  of  a  majority  In  Interest  of  a  quorum  of  Its  stock- 
holders at  a  regular  or  called  meeting  thereof,  might  give  Its  consent  to  the 
levying  of  said  tax,  and  agree  to  pay  the  same,  and  waive  and  release  all  right 
under  the  act  of  congress  or  under  the  charters  of  the  state  banks,  to  a  dif- 
ferent mode  or  a  smaller  rate  of  taxation,  which  consent  and  agreement  to 
and  with  the  state  of  Kentucky  should  be  evidenced  by  writing,  under  the 
seal  of  said  bank,  and  delivered  to  the  governor  of  the  commonwealth  before 
the  next  meeting  of  the  legislature;  and  said  agreement  and  consent  being  de- 
livered, and  In  consideration  thereof,  such  bank  and  its  shares  of  stock  should 
88F.-26 
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be  exempt  from  all  other  taxation  whatsoever,  bo  long  as  said  taxation  sbould 
be  paid,  during  the  corporate  existence  of  the  bank.  On  June  25,  1887.  'witbin 
the  proper  time,  at  a  stockholders'  meeting,  by  a  vote  of  the  Btockholders,  the 
complainants  gave  their  consent  to  the  levying  of  said  tax,  and  to  the  -waiver 
and  release  of  all  right  under  their  charter  to  a  different  mode  and  a  lower 
rate  of  taxation;  and  this  consent  was  duly  certified  by  the  governor  of  the 
-commonwealth.  Since  1887  the  complainants  have  paid  this  tax  under  the 
so-called  "Hewitt  Act."  On  November  11,  1892,  the  legislature  of  Kentticky. 
under  a  constitution  adopted  In  1891,  passed  an  act  dealing  with  the  assess- 
ment of  certain  corporations;  among  others,  banks.  The  act  provided  that 
every  incorporated  bank  should.  In  addition  to  other  taxes  imposed  on  It  by 
law,  annually  pay  a  tax  on  its  franchise  to  the  state,  and  a  local  tax  thereon 
to  the  county,  incorporated  city,  town;  or  taxing  district  where  Its  franchise 
might  be  exercised.  The  auditor,  treasurer,  and  secretary  of  state  are  by  said 
act  constituted  a  board  of  valuation  and  assessment  for  fixing  the  value  of  said 
franchise.  The  board  is  required  to  apportion  the  value  of  the  franchise 
among  the  several  taxing  Jurisdictions  entitled  to  a  share  of  such  tax,  and 
for  such  apportionment  the  auditor  of  state  is  required,  at  the  expiration  of 
30  days,  to  certify  to  the  county  clerks  of  the  counties  where  any  portion  of  the 
corporate  franchise  of  such  banks  shall  be  liable  to  local  taxation  the  amount 
thereof  liable  for  county  or  state  taxes;  and  the  county  clerk  Is  required  to 
certify  the  same  to  the  collecting  oflScer  of  the  county  and  city  for  collection. 
If  a  bank  fails  to  pay  its  taxes,  penalties,  and  interest  after  30  days'  notice, 
it  Is  to  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  is  to  be  fined 
$60  for  each  day  during  which  the  tax  remains  unpaid,  to  be  recovered  by  in- 
dictment or  by  civil  action,  of  which  the  Franklin  drcnit  court  shall  have 
Jurisdiction.  The  bill  avers  that  the  amount  of  tax  which  the  complainant 
would  have  to  pay  to  the  board  of  valuation  and  assessment  over  and  above 
what  It  has  to  pay  under  the  Hewitt  law  would  be  more  than  $20,000  per  an- 
num. 

The  complainant  avers:  That  the  defendants  are  conclusively  estopped  by 
previous  litigation  to  contend  in  this  suit  that  the  complainant  has  not  an 
irrevocable  contract  with  the  state  limiting  its  taxes  to  those  fixed  in  the 
Hewitt  act.  That  on  February  28.  1894,  the  complainant  filed  in  the  clrcnit 
court  of  Franklin  county,  that  being  a  court  of  general  Jurisdiction,  Its  petition 
against  the  county  court  of  Franklin  and  R.  O.  Armstrong,  sherUT  of  said 
county,  setting  forth  the  contracts  between  complainant  and  the  state  in  regard 
to  taxes  under  its  original  charter  and  under  the  Hewitt  law,  claiming  that 
no  taxes  could  be  collected  from  the  complainant  except  under  the  Hewitt  law 
during  Its  charter  life,  and,  further,  that  the  act  of  the  legislature  of  Novem- 
ber 11,  1892,  was  unconstitutional  and  void  as  impairing  the  obligation  of  its 
contracts  aforesaid.  That  the  prayer  of  the  petition  was  that  the  court 
should  establish  the  contracts,  and  should  enjoin  Franklin  county  and  Arm- 
strong, its  sheriff,  from  attempting  to  collect  any  taxes  contrary  to  said  con- 
tracts. That  a  decree  was  entered  apon  this  petition  in  the  Franklin  cirqplt 
coiu^  adjudging  that  the  act  of  November  11,  1892,  did  not  violate  any  con- 
tract between  the  complainant  and  the  state,  and  the  petition  for  injunction 
was  denied.  That  the  complainant  thereupon  appealed  from  the  decree  to 
the  court  of  appeals  of  Kentucky,  which  court  reversed  the  Judgment  of  the 
lower  court,  and  remanded  it  to  the  circuit  court  of  Franklin  county  for 
Judgment  in  conformity  to  its  opinion.  That  the  circuit  court  entered  the 
following  Judgment  on  January  21,  1896,  which  Is  still  in  full  force  and 
effect:  "This  day  came  the  parties  by  their  attorneys,  and  this  cause  having 
been  heretofore  submitted  for  a  Judgment  conforming  to  the  opinion  and  man- 
date of  the  court  of  appeals  heretofore  filed,  reversing  the  former  Judgment 
of  this  coart,  and  the  court  being  now  sufficiently  advteed,  it  is  adjudged  that' 
article  2  of  the  act  of  the  general  assembly  entitled  'An  Act  to  amend  the 
revenue  laws  of  the  commonwealth  of  Kentucky,'  approved  May  17,  1886  (Gen. 
St  c.  92,  art.  2),  and  the  acceptance  of  the  provision  thereof  by  the  plaintiff, 
constituted  a  contract  between  the  plaintiff  and  the  commonwealth,  -which 
the  latter  cannot  alter  or  change  without  the  consent  of  the  former,  by  the 
terms  of  which  contract  the  plaintiff  cannot,  daring  the  continuance  of  Its 
charter,  be  assessed  for  taxation  or  taxed  for  state  purposes  in  a  different  mode 
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or  at  A  greater  rate  of  taxation  tban  as  presorlbed  In  the  said  act,  and  can  be 
aasessed  for  taxation  and  taxed  for  county  and  municipal  purposes  only  upon 
Its  real  estate  used  by  it  in  conducting  its  business;  that  ttie  provisions  of  tlie 
present  constitution  of  this  state  and  tbe  act  of  November  11,  1892  (Acts 
1891-93,  c.  108,  art  3),  In  so  far  as  they  were  intended  to  provide  for  any 
assessment  or  taxation  of  the  plaintiff's  property,  rights  of  property,  or  fran- 
chise, except  to  assess  and  tax  for  county  and  municipal  purposes  its  real 
estate  used  in  conducting  its  business,  are  in  violation  of  and  repugnant  to  the 
federal  constitution,  and  void;  that  the  board  of  valuation  and  assessment 
provided  for  in  said  act  of  November  11, 1892,  had  and  has  no  authority  in  law 
to  assess  or  value  the  plaintiff's  franchise  for  taxation,  or  the  auditor  to 
apportion  or  certify  the  same,  or  any  part  of  the  same,  for  county  or  municipal 
taxation;  that  the  temporary  injunction  which  was  granted  in  this  cause  at 
tbe  commencement  of  the  action  be,  and  the  same  is  now,  made  perpetual, 
and  the  defendants  Franklin  county  and  R.  D.  Armstrong,  sheriff  of  said 
county,  be,  and  each  of  them  are,  perpetually  enjoined  and  restrained  from 
levying  upon  or  selling  any  property  of  the  plaintlfT,  or  In  any  manner  collect- 
ing from  the  plaintiff  any  taxes  for  the  purposes  of  Frankiin  county  upon  the 
franchise  or  property  of  the  plaintiff,  except  taxes  upon  its  real  estate  in  con- 
ducting its  business.  And  it  is  furtlier  adjudged  that  the  plaintiff  recover  of 
the  defendant  its  costs  in  this  action  expended."  That  a  similar  suit  was 
filed  in  the  same  court  by  the  complainant  against  the  board  of  councilmen  of 
the  city  of  Frankfort,  to  enjoin  it  from  attempting  to  collect  municipal  taxes 
on  the  apportioned  valuation  of  the  franchise  certified  to  the  city  by  the  board 
of  valuation  and  assessment,  setting  forth  exactly  the  same  objection  to  the 
validity  of  the  tax.  That  the  court  entered  a  decree  for  the  defendants,  and 
an  appeal  was  taken  to  the  court  of  appeals,  which  reversed  the  decree  of 
the  circuit  court,  and  directed  that  a  new  decree  be  entered  in  conformity  with 
tbe  opinion  transmitted.  That  thereupon  the  Franklin  circuit  court  entered 
a  Judgment  enjoining  the  city  of  Frankfort  in  exactly  the  same  terms  as  that 
already  set  forth  above  -in  the  case  against  the  county  court  of  Frankiin. 
That  in  February,  1804,  the  city  of  Louisville,  claiming  to  act  under  authority 
given  it  by  an  act  of  the  Kentucky  legislature  affecting  the  government  of 
cities  of  the  first  class,  of  which  the  city  of  Louisville  was  the  only  one, 
passed  an  ordinance  requiring  the  banks  of  the  city  of  Louisville  to  pay  to  the 
city  an  annual  tax  of  4  per  cent,  upon  their  annual  gross  earnings.  That  the 
complainant  failed  to  pay  the  tax,  and  thereupon,  under  the  act  referred  to, 
a  warrant  was  sued  out  in  a  criminal  prosecution  against  the  complainant 
in  the  city  court  of  Louisville.  That  the  complainant  then,  in  the  manner 
provided  by  law,  filed  its  petition  in  the  Jefiferson  circuit  court  for  a  writ  of 
prohibition  against  R.  H.  Thompson,  Judge  of  the  police  court  of  the  city  of 
Louisville,  setting  out  in  apt  terms  its  incorporation,  its  original  charter,  the 
extensions  thereof,  tbe  passage  of  the  Hewitt  law,  the  contract  entered  into 
in  conformity  therewith,  and  claiming  the  benefit  of  Its  said  contractual  rela- 
tions with  the  state.  That  tbe  petition  alleged  that  the  said  ordinance  of 
the  city  of  Louisville  was  void  because  It  impaired  the  obligation  of  the  com- 
plainant's contract,  and  any  authority  given  to  the  city  of  Louisville  to  pass 
such  ordinance  was  likewise  void  for  the  same  reason,  and  prayed  that  the 
judge  might  be  prohibited  from  taking  Jurisdiction  of  the  proceeding  against 
the  complainant  for  a  violation  of  the  ordinance.  That  Issue  was  Joined  on 
this  petition  by  the  defendant,  the  Judge  of  the  police  court  of  the  city  of 
Louisville.  That  the  city  of  Louisville,  though  not  a  party  in  name  in  that 
court,  wag,  In  reality,  the  party  defendant,  and  appeared  by  counsel.  That 
the  court  found  the  Issues  In  favor  of  the  complainant,  entered  a  Judgment 
accordingly,  and  thereupon  the  defendant  the  city  of  Louisville  caused  an 
appeal  to  be  taken  In  Its  name  from  the  Judgment  to  tbe  court  of  appeals  of 
Kentucky,  In  which  court  the  cause  was  argued  by  counsel  for  the  city  of 
Louisville  and  for  the  commonwealth  of  Kentucky.  That  the  court  of  appeals 
affirmed  the  Judgment  of  the  Jefferson  county  circuit  court,  and  sent  a  man- 
date of  affirmance  to  tbe  court  of  original  Jurisdiction,  where  it  was  duly 
entered.  That  the  averment  of  the  petition  in  that  case,  upon  which  issue 
was  Joined,  and  which  presented  the  only  point  for  adjudication,  was  as  fol- 
lows:    "The  plaintiff  states  that  the  said  act  granting  a  charter  to  cities  of 
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tbe  flnt  clan,  and  tbe  said  ordinance  passed  In  pnrsnance  Uiereof,  are  t>otk 
unconstltutioiial  and  yold.  In  that  tbey  Impair  the  obligation  of  the  contract 
between  tbe  plaintiff  and  the  commonwealth  of  Kentucky,  as  embodied  In  Hb 
charter  as  aforesaid,  and  as  embodied  In  its  agreement  as  aforesaid,  made 
nnder  the  revenue  law  of  May  17,  1886,  and  are  a  violation  of  the  constltn- 
tlon  of  the  United  States,  and  especially  the  section  thereof  providing  that  no 
state  shall  pass  any  law  Impairing  the  obligation  of  a  contract  [Article  1. 
I  10.]  The  plaintiff  avers  and  submits  that  the  said  act  chartering  cities  of 
the  first  class,  and  the  said  ordinance  as  aforesaid,  are  both  nnconstltntional 
and  void,  as  above  set  forth ;  that  the  granting  and  acceptance  of  its  charter, 
and  the  several  acts  extending  and  continuing  the  same,  which  were  accepted 
and  acted  upon  by  said  bank,  constituted  a  contract  between  the  state,  on 
tbe  one  part,  and  the  bank  and  Its  stockholders,  on  tbe  other  part,  continuing 
during  the  legal  existence  of  tbe  corporation,  and  the  state  never  had,  and  haa 
not  now,  tbe  right  to  repeal  or  annul  said  agreement  or  the  rights  conferred 
by  said  charter,  limiting  the  right  of  the  state  to  impose  a  tax  on  said  bank 
without  tbe  consent  of  said  bank.  The  plaintiff  further  states  that  It  did  give 
its  consent  to  said  act  of  May  17,  1886,  and  did,  upon  the  considerations 
therein  recited,  waive  and  release  its  right  under  its  charter  to  a  different  mode 
or  a  smaller  rate  of  taxation  than  Is  therein  provided.  Said  consent  and 
waiver  were  made  on  the  belief  that  tbe  said  act  was  intended  to  put  In  oper- 
ation a  permanent  legislative  policy  governing  the  taxation  of  all  banks 
then  existing  which  would  accept  its  provisions,  to  endure  at  least  during 
the  corporate  existence  of  all  said  assenting  banks.  Tbe  plaintiff  submits 
that  such  is  the  true  construction  of  said  act,  and  that  said  act  and  its  accept- 
ance constituted  a  contract  which  the  state  cannot  annul  or  repeal,  and  which 
is  binding  on  the  state  in  all  its  departments."  That  the  petition  was  de- 
murred to,  tbe  demurrer  was  overruled,  and  judgment  given  for  plaintiff,  and 
tbe  police  judge  was  prohibited  from  proceeding  with  the  criminal  prosecution 
against  complainant. 

The  suits  of  the  Bank  of  Kentucky  against  the  Franklin  connty 
court,  against  the  board  of  conncilmen  of  the  city  of  Frankfort,  and 
against  the  judge  of  the  police  court  of  the  city  of  Louisville,  were 
argued  and  heard  at  the  same  time  by  the  court  of  appeals  of  Ken- 
tucky, and  were  decided  by  that  court  in  one  opinion,  filed  June  1, 

1895,  and  reported  as  the  Bank  Tax  Cases,  97  Ky.  590,  31  S.  W. 
1013.  A  majority  of  the  court  of  appeals  held  that  the  complain- 
ants here  had  an  irrevocable  contract  with  the  state  and  all  its 
agencies,  by  virtue  of  its  charter  and  the  extensions  thereof,  and  its 
due  acceptance  of  the  provisions  of  the  Hewitt  act,  and  that  the 
act  of  1892  impaired  the  obligation  of  that  contract,  in  violation 
of  the  constitution  of  the  United  States,  and  was  therefore  null  and 
void. 

The  nineteenth  clause  of  the  bill  in  the  case  at  bar  is  as  follows: 

The  complainant  says  that  the  defendants  Samuel  H.  Stone,  Charles  Fin- 
ley,  and  George  W.  Long  are  threatening,  and,  unless  restrained  by  this  hon- 
orable court,  will  proceed,  to  value  the  franchise  of  the  complainant  in  the 
manner  set  forth  under  tbe  act  of  November  11,  1892,  for  the  years  1895, 

1896,  and  1897,  and  certify  such  value  to  the  county  clerk  of  Jefferson  county, 
to  be  by  him  certified  to  the  collecting  officer  of  the  city  of  Louisville  and 
to  the  county  clerk  of  Franklin  county,  to  be  by  him  certified  to  the  collecting 
officer  of  tbe  board  of  councilmen  of  the  city  of  Frankfort  and  tbe  collecting 
officer  of  tbe  county  of  Franklin;  that  such  assessments  will  be  illegal,  in 
violation  of  the  complainant's  contract,  as  has  been  heretofore  in  causes  be- 
tween the  complainant  and  tbe  said  several  defendants  adjudged,  and  will 
be  unlawful  and  violative  of  complainant's  contract,  and  will  cast  a  cloud  over 
complainant's  franchise,  cause  a  multiplicity  of  suits  to  be  brought  against 
complainant,  and  damage  it  In  a  way  that  cannot  be  repaired  or  estimated 
at  the  common  law;   and  from  these  threatened  wrongs  tbe  complainant  bai 
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no  remedy  at  tiie  common  law,  bnt  Ita  only  remedy  to  by  a  bin  In  equity;  and, 
onlen  restrained  by  thto  honorable  conrt,  the  defendants  tbe  city  of  Loniarllle, 

the  county  of  Franklin,  and  the  board  of  conncilmen  of  the  city  of  Frankfort 
will  attempt  to  levy  and  collect  taxes  based  upon  the  apportionment  of  the 
▼aluatlon  found  by  said  board  of  valuation  and  assessment,  and  will  subject 
tbe  complainant  to  the  embarrassment  of  many  suits,  and  cast  a  dond  npon 
Its. franchises  and  property,  and  an  effort  will  be  made  to  enforce  penalties 
against  this  complainant,  as  hereinbefore  aet  oat. 

It  farther  appears  that  after  the  decision  in  the  Bank  Tax  Cases, 
97  Kj.  590,  31  S.  W.  1013,  the  personnel  of  the  conrt  of  appeal* 
changed  somewhat;  and  when  a  new  series  of  bank  tax  cases,  present- 
ing tiie  same  question,  came  to  that  court,  a  different  conclusion 
was  reached.  A  majority  of  the  court  overruled  the  prior  decision, 
rendered  in  1895,  and  held  that  the  banks,  by  accepting  the  provi- 
sions of  the  Hewitt  act,  did  not  acquire  any  contract  rights  vrith 
the  state  with  reference  to  the  mode  or  right  of  taxation,  and  that 
the  act  of  November  11,  1892,  was  valid.  Deposit  Bank  y.  Daviess 
Co.,  39  S.  W.  1030. 

The  defendants  the  Franklin  county  court  and  the  board  of  conn- 
cilmen of  the  city  of  Frankfort  have  ffled  a  general  demurrer  to  the 
bill.  The  defendants  Stone,  Fi'nley,  and  Long,  and  the  city  of 
Louisville  have  filed  a  demurrer — ^First,  to  the  jurisdiction;  and,  sec- 
ond, for  want  of  equity.  By  stipulation  of  counsel  for  the  com- 
plainant, defendants  were  also  permitted  to  file  answers  without 
waiving  demurrer.  The  only  averment  of  the  answer  that  is  mate- 
rial is  as  follows: 

"These  defendants  allege  that  to  grant  the  injunction  prayed  for  wonld  be. 
In  effect,  to  enjoin  the  state  of  Kentucky,  through  her  officers,  from  ezecntlng 
the  state  constitution  and  the  present  revenue  law  of  the  state,  as  construed 
by  the  court  of  last  resort  of  the  state,  rthese  defendants  allege  that  to 
grant  the  Injunction  prayed  for  wonld  be,  In  effect  and  In  fact,  to  enjoin  all 
proceedings  In  the  state  courts  for  collection  of  the  taxes  In  oontroveisy, 
contrary  to  section  720  of  the  Revised  Statutes  of  the  United  States.  The  laws 
of  Kentucky  authorize  the  collection  of  taxes  by  snit  in  the  circuit  and  county 
courts  of  the  state.  There  Is  now  pending  in  the  Franklin  circuit  court,  at 
Frankfort,  Ky.,  a  snit  by  these  defendants  against  complainant  and  others 
for  mandamus  to  cwmpel  the  state  board  of  .assessment  to  value  and  apportion 
complainant's  franchise,  and  the  auditor  to  certify  the  valuation  and  appor- 
tionment thereof  to  the  county  clerk  of  Franklin  county,  in  order  to  secure 
collection  of  the  taxes  now  in  controversy  herein  between  these  defendants 
and  the  complainant" 

The  cause  came  on  for  hearing  upon  the  demurrer  to  the  bill,  and 
upon  a  motion  for  a  preliminary  injunction. 

Humphrey  &  Davie,  for  complainant. 

W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone,  Charles  Finley,  and 
G.  W.  Long,  the  board  of  valuation  and  assessment  of  the  state  of 
Kentucky. 

Henry  L.  Stone,  for  city  of  Louisville. 

James  H.  Polsgrove,  for  Franklin  county. 

Ira  &  W.  H:.  Julian,  for  city  of  Frankfort. 

Before  HABLAN,  Circuit  Justice,  and  TAFT  and  LTJRTON,  Cir- 
cuit Judges. 
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TAPT,  Circuit  Jndge  (alter  stating  the  facts).  The  bill  attacks 
the  validity  of  the  Kentucky  revenue  law  of  November,  1892,  and 
seeks  relief  against  its  enforcement  on  the  ground  that,  in  its  ap- 
plication to  the  complainant  bank,  it  violates  that  clause  of  the 
federal  constitution  which  forbids  a  state  to  pass  a  law  impairlDg 
the  obligation  of  a  contract.  The  case  is  therefore  one  arising 
under  the  constitution  of  the  United  States,  and,  as  it  involves  more 
than  $2,000,  it  is  within  the  jurisdiction  of  this  court.  Do  the  facts 
stated  in  the  bill  bring  it  within  the  equity  jurisdiction  of  the  court? 
It  is  well  settled  that  in  the  federal  courts  an  action  in  equity  will 
not  lie  to  restrain  the  collection  of  a  tax  on  the  sole  ground  that  it 
is  illegal  and  void,  and  independently  of  every  other  consideration. 
See  Rich  v.  Braxton,  158  U.  S.  375,  405,  15  Sup.  Ct.  1006.  It  must 
appear  from  the  special  circumstances  averred  that  there  is  no 
adequate  remedy  at  law,  and  that  there  is  some  recognized  ground 
for  equity  jurisdiction,  such  as  that  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits  or  produce  irreparable  injury. 
Ogden  City  v.  Armstrong,  168  U.  S.  224,  236,  18  Sup.  Ct.  98;  Ex- 
press Co.  V.  Seibert,  142  U.  S,  339,  12  Sup.  Ct.  250;  Allen  v.  Car  Co., 
139  U.  S.  658,  661,  11  Sup.  Ct.  682;  Shelton  v.  Piatt,  139  U.  S.  591. 
11  Sup.  Ct.  646;  Railway  Co.  v.  Cheyenne,  113  U.  S.  516,  525. 
5  Sup.  Ct.  601;  Hannewinkle  v.  Georgetown,  15  Wall.  547;  Dows 
V.  City  of  Chicago,  11  Wall.  108.  WhaA  are  the  remedies  at  law 
which  the  complainant  has?  If  the  collecting  ofiBcers  proceed  to 
collect  the  tax  by  distraint,  the  bank  may,  under  the  duress  of  the 
threatened  trespass,  pay  the  taxes  alleged  to  be  illegal,  and  then 
sue  the  city  of  Louisville,  the  county  of  Franklin,  and  the  city  <rf 
Frankfort  to  recover  them  back.  Railroad  Co.  v.  Commissioners, 
98  U.  S.  541.  It  is  to  be  observed,  however,  that  no  such  action 
will  lie  except  upon  payment  under  duress.  The  bank  could  not 
simply  pay  under  protest,  and  sue  to  recover  back.  Such  a  payment 
would  be  voluntary.  There  is  no  statute  of  Kentucky  providing 
such  a  remedy,  as  there  was  in  Tennessee  in  the  case  of  Shelton  ▼. 
Piatt.  The  remedy  of  paying  and  suing  to  recover  back  in  Ken- 
tucky exists  only  when  the  collecting  officer  resorts  to  distraint. 
But  the  collecting  officers  are  not  obliged  to  collect  the  taxes  by 
distraint;  they  may  resort  to  a  simple  suit  at  law  for  them.  In 
that  case  the  bank  may  defend  on  the  ground  of  the  invalidity  of 
the  law  under  which  the  taxes  have  been  assessed.  This  remedy, 
except  where  the  taxes  are  a  cloud  upon  real  estate,  would  ordi- 
narily be  adequate;  but,  under  the  provisions  of  the  revenue  law 
of  November,  1892,  we  do  not  think  it  is.  By  that  law,  the  bank, 
on  failing  to  pay  the  taxes  assessed,  according  to  its  provisions, 
within  30  days  after  notice  from  the  collecting  oflficer,  is  subjected 
to  a  penalty  of  10  per  cent.,  and  to  a  fine  of  $50  a  day  for  every 
day  of  the  delinquency,  to  be  enforced  by  indictment  or  by  civil 
action.  It  follows  that  the  remedy  of  defending  a  suit  at  law  for 
taxes  under  this  revenue  act  is  attended  with  the  risk  of  being  com- 
pelled to  pay  $50  a  day  for  every  day  of  the  time  necessarily  con- 
sumed in  the  reasonable  litigation  of  the  question  of  the  validity  of 
the  tax.     By  bill  in  equity,  the  bank  may  enjoin  the  assessment, 
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and  pendiag  the  litigation,  however  long  the  delay,  no  fines  or 
penalties  can  accrue  against  the  nnsuccessful  litigant,  because,  by 
the  terms  of  the  act,  they  do  not  begin  to  accrue  until  30  days  after 
notice  to  pay  has  been  given  by  the  collecting  oflScer.  It  is  mani- 
fest that  the  remedy  at  law  by  defending  a  tax  suit  in  such  cases 
is  attended  with  a  great  and  oppressive  burden  of  risk,  which  is 
absent  in  an  action  in  equity.  The  remedy  at  law  is  therefore 
entirely  inadequate.  Smyth  v,  Ames,  169  U.  S.  466,  518,  18  Sup. 
Ct  418;  Express  Co.  v.  Seibert,  44  Fed.  316.  It  is  no  answer  to 
say  that  the  payment  of  the  tax  and  the  action  to  recover  it  back 
constitute  an  adequate  remedy,  because  no  such  action  will  lie,  as 
already  explained,  unless  there  is  a  distraint,  actual  or  threatened, 
and  the  collecting  oflQcer,  by  not  distraining,  may  wholly  deprive  the 
taxpayer  of  this  remedy.  Indeed,  the  counsel  for  the  city  of  Louis- 
ville vigorously  contends  that  the  collecting  officer  in  that  city  has 
no  power  to  distrain  for  bank  taxes.  However  this  may  be,  it 
would  seem  clear  that  a  court  of  equity  will  not  withhold  relief  from 
a  suitor  merely  because  he  may  have  an  adequate  remedy  at  law  if 
his  adversary  chooses  to  give  it  to  him.  The  remedy  at  law  cannot 
be  adequate  if  its  adequacy  depends  upon  the  will  of  the  opposing 
party.  To  refuse  relief  in  equity  upon  the  ground  that  there  is  a 
remedy  at  law,  it  must  appear  that  the  remedy  at  law  is  "as  practi- 
cal and  efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity."  Boyce  v.  Grundy,  3  Pet.  210,  215; 
Sullivan  v.  Bailroad  Co.,  94  U.  S.  806,  811.  And  the  application  of 
the  rule  depends  upon  the  circumstances  of  each  case.  Watson  v. 
Sutherland,  5  Wall.  74,  79. 

The  practice  of  the  state  courts  of  Kentucky  in  issuing  injunc- 
tions against  the  collection  of  taxes  cannot,  of  course,  be  a  control- 
ling consideration  in  determining  the  limits  of  the  equity  jurisdiction 
in  the  federal  courts  in  such  cases;  for  it  is  settled  that  if  a  case, 
"in  its  essence,  be  one  cognizable  in  equity,  the  plaintiff  (the  re- 
'  quired  value  being  in  dispute)  may  invoke  the  equity  powers  of  the 
proper  circuit  court  of  the  United  States  whenever  jurisdiction  at- 
taches by  reason  of  diverse  citizenship  or  upon  any  other  ground  of 
federal  jurisdiction,"  Smyth  v.  Ames,  169  U.  8.  466,  516,  18  Sup. 
Ct.  418.  But  it  is  worthy  of  note  that  the  court  of  appeals  of  Ken- 
tucky has  held  that,  in  the  absence  of  a  statute  allowing  an  action 
to  recover  back  from  the  state  taxes  illegally  collected,  the  remedy 
by  injunction  is  the  only  adequate  one. 

In  Gates  v,  Bamett,  79  Ky.  295,  296,  the  court,  in  a  suit  to  enjoin 
a  distraint  upon  certain  tobacco  ifor  the  collection  of  taxes,  said: 

"The  right  to  have  an  Injunction  to  restrain  the  collection  of  an  Illegal  tax 
haa  been  so  long  recognized  and  acted  upon  in  this  state  that  It  Is  nnnecessary 
to  stop  to  inquire  upon  what  ground  that  jurisdiction  Is  exercised  by  courts 
of  equity.  The  jurisdiction  in  this  case,  however,  may  he  placed  upon  the 
ground  of  the  Inadequacy  of  the  remedy  at  law.  The  officer,  acting  In  good 
faith  and  under  color  of  right,  Is  justified  by  his  process,  and  is  not'llable  as 
a  trespasser:  and,  as  a  suit  would  not  lie  against  the  state  directly,  the  only 
complete  remedy  Is  by  injunction." 

It  is  hy  no  means  clear  that  distraints  or  threatened  distraints 
against  a  bank,  in  view  of  the  character  of  its  business,  may  not 
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iDTolve  Bnch  serious  detriment  to  its  business,  and  incidentally  to 
the  public,  as  to  justify  equitable  intervention. 

In  the  case  of  Lenawee  Co.  Sav.  Bank  v.  City  of  Adrian,  66  Midi. 
273,  276,  33  N.  W.  304,  306,  a  levy  upon  and  seizure  of  the  bank 
furniture  and  fixtures  was  in  progress  when  an  injunction  was  is- 
sued.    Mr.  Justice  Campbell,  speaking  for  the  court,  said: 

"No  point  was  made  In  the  pleadings  or  on  tbe  argument  against  the  Juris- 
diction of  equity  In  tliig  case.  As  the  bank  was  not  liable  to  taxation  at  all 
on  its  personal  property,  and  the  levy  was  made  in  such  a  way  as  to  directly 
interfere  with  its  business,  the  case  comes  within  the  analogies  of  tbe  cases 
represented  by  Osborn  v.  Bank,  9  Wheat,  738,  from  which  it  cannot  be  readily 
distinguished.  The  court  below  does  not  appear  to  bare  doubted  tbe  Jurisdic- 
tion, although  deciding  in  favor  of  defendants  on  tbe  merits." 

In  Railway  Co.  v,  Cheyenne,  113  U.  S.  516, 525,  5  Sup.  Ct  601,  605, 
Mr.  Justice  Bradley  said: 

"It  cannot  be  denied  that  bills  In  equity  to  restrain  the  collection  of  taxes 
illegally  imposed  have  been  frequently  sustained.  But  it  is  well  settled  that 
there  ought  to  be  some  equitable  ground  for  relief  besides  the  mere  illegality 
of  the  tax;  for  it  must  be  presumed  that  the  law  furnishes  a  remedy  for  Ulegal 
taxation.  It  often  happens,  however,  that  the  case  Is  such  that  tbe  person 
illegally  taxed  would  suffer  irremediable  damage  or  l>e  subject  to- vexatious 
litigation  if  he  were  compelled  to  resort  to  bis  legal  remedy  alone.  For  ex- 
ample, if  the  legal  remedy  consisted  only  of  an  action  to  recover  back  tbe 
money  after  it  bad  been  collected  by  distress  and  sale  of  tbe  taxpayer's  lands, 
the  loss  of  bis  freehold  by  means  of  a  tax  sale  would  be  a  mischief  hard  to  be 
remedied." 

The  interference  with  the  business  of  a  bank  and  the  injoiy  to 
its  credit  caused  by  a  distress  against  its  personal  property  would 
seem  to  be  a  mischief  equally  hard  to  be  remedied  by  a  mere  suit  to 
recover  the  money  back  when  thus  collected. 

If  it  were  necessary,  we  do  not  think  that  it  would  be  difficult  to 
sustain  the  jurisdiction  here  on  the  ground  that  it  will  prevent  a 
multiplicity  of  suits.  The  complainant  is  seeking  to  enforce  a  privi- 
lege or  exemption  which  it  avers  has  already  been  established  by  tbe 
decision  of  the  highest  court  of  the  state.  To  how  much  more  liti- 
gation is  it  to  be  subjected?  Can  it  not  have  a  remedy  in  equity 
against  future  attempts  to  invade  the  privilege  already  decided  to 
belong  to  it? 

In  Osborn  v.  Bank,  9  Wheat.  738,  842,  Chief  Justice  Marshall 
said: 

"The  single  act  of  levying  tbe  tax,  in  the  first  Instance,  is  the  cause  of  an  ac 
tlon  at  law;  but  that  affords  a  remedy  only  for  tbe  single  act,  and  is  not  equal 
to  tbe  remedy  in  chancery,  which  prevents  its  repetition  and  protects  tbe 

privilege." 

See,  also,  Morris  Canal  &  Banking  Co.  v.  Mayor,  etc.,  of  Jersey 
City,  12  N.  J.  Eq.  227;  High,  Inj.  §  530. 

la  addition  to  the  suits  for  future  taxes,  there  is  also  dangra  of 
harassing  suits  for  fines  and  penalties  which  the  law  permita  to 
be  brought  for  each  day's  delay  in  the  payment  of  the  taxes  after 
they  have  been  demanded.  We  have  no  doubt  that  if  the  complain- 
ant shows  that  the  act  of  November,  1892,  violates  an  exemption 
secured  to  it  by  contract,  it  may  have  equitable  relleL 
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The  second  question  in  the  case  is  that  raised  by  the  averment 
of  former  adjudication.  The  case  of  City  of  New  Orleans  v.  Citizens' 
Bank  of  Louisana,  167  U.  S.  371,  17  Sup.  Ct.  905,  it  is  impossible  to 
distinguish  from  that  before  us  upon  the  point  of  res  judicata.  The 
Citizens'  Bank,  in  New  Orleans,  was  exempted  from  taxation  by  an 
act  of  the  legislature  of  Louisiana,  of  January  30,  1836.  Exten- 
sion of  its  charter  was  granted  and  accepted,  and  the  question  was 
mooted  whether  the  exemption  from  taxation  continued  after  exten- 
sion. The  bank  brought  suit  in  the  district  court  of  New  Orleans 
to  enjoin  the  collection  of  a  tax  against  it,  on  the  ground  that  it 
had,  by  legislative  contract,  exemption  from  the  same.  The  district 
court  sustained  the  claim,  and  enjoined  the  collection  of  the  tax. 
A  second  suit,  brought  to  enjoin  another  year's  taxes,  resulted  in 
a  similar  judgment.  Some  years  later,  the  city  of  New  Orleans  hav- 
ing attempted  to  collect  a  tax  for  a  subsequent  year,  in  violation  of 
the  exemption,  the  bank  filed  its  bDJ  in  equity  in  the  circuit  court 
of  the  United  States  for  the  Eastern  district  of  Louisiana,  to  enjoin 
the  oflBcers  of  the  state  and  the  city  from  proceeding  to  collect  the 
tax,  and  set  forth  the  former  adjudication  as  a  conclusive  estoppel 
upon  the  defendants  as  to  the  point  of  the  previous  litigation,  namely, 
that  there  was  a  contract  between  the  state  and  the  bank  forbidding 
such  taxation.  The  causes  of  action  were  not  the  same  in  the 
case  brought  in  the  federal  court  and  the  cases  adjudged  In  the 
state  courts,  because  they  involved  taxes  for  different  years;  but 
the  thing  adjudged,  to  wit,  the  existence  and  binding  effect  of  the 
contract  for  the  exemption  from  the  particular  taxation,  was  the 
same.  The  supreme  court  of  the  United  States  in  this  case  held 
that  the  city  of  New  Orleans  and  the  state  taxing  authorities  were 
conclusively  estopped  by  the  judgments  in  the  state  courts  from  as- 
serting any  right  to  collect  the  tax  in  violation  of  the  contract  ad- 
judged to  exist  in  the  prior  litigation,  and  held  that,  the  contract 
having  been  thus  established,  the  bank  was  entitled  to  relief  from 
a  violation  of  that  contract  by  any  acts  of  the  state  ofScials  acting 
under  the  authority  of  state  legislation.  It  had  theretofore  been 
doubted  in  some  courts  whether  a  judgment  in  a  suit  for  taxes 
could  be  held  to  be  an  estoppel  against  a  state  or  any  agency  of  the 
state  for  the  collection  of  taxes  in  a  suit  for  taxes  subsequently  ac- 
cruing, but  the  question  is  now  definitely  settled.  Mr.  Justice 
White,  in  delivering  the  judgment  of  the  court,  in  a  most  elaborate 
opinion,  said: 

"Tbe  proposition  that,  because  a  suit  for  a  tax  of  one  year  la  a  different  de- 
mand from  the  suit  for  a  tax  for  another,  therefore  res  Judicata  cannot  apply, 
whilst  admitting  In  form  the  principle  of  the  thing  adjudged,  In  reality  sub- 
stantially denies  and  destroys  it.  The  estoppel  resulting  from  the  thing  ad- ' 
Judged  does  not  depend  upon  whether  there  is  the  same  demand  in  both 
cases,  bat  exists,  even  thoagh  there  be  different  demands,  when  the  question 
upon  which  the  recovery  of  the  second  demand  depends  has  under  identical 
circumstances  and  conditions  been  previously  concluded  by  a  Judgment  be- 
tween the  parties  or  their  privies.  This  Is  the  elemental  rule,  stated  In  the 
text-books,  and  enforced  by  many  decisions  of  this  court.  •  •  •  It  follows, 
then,  that  the  mere  fact  that  the  demand  in  this  case  Is  for  s  tax  for  one  year, 
and  the  demands  In  the  adjudged  cases  were  for  taxes  for  other  years,  docs 
not  prevent  the  operation  of  the  thing  adjudged  if,  in  the  prior  cases,  tbe- 
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question    of   exemption    was    necessarily    presented    and    determined    npon 
Identically  the  same  facts  upon  which  the  right  of  exemption  Is  now  claimed." 

In  the  case  before  us  there  can  be  no  question,  from  the  state- 
ment of  facts  and  an  examination  of  the  records  in  previous  cases 
as  set  forth  therein,  that  the  question  which  was  adjudged  in  than 
was  the  identical  question  presented  in  the  same  way  and  for  the 
same  purpose  as  in  the  case  at  bar,  to  wit,  whether  there  was  a 
contract  between  the  bank  and  the  state  which  forbade  the  imposi- 
tion of  higher  taxes  than  those  imposed  under  the  Hewitt  act.  It 
was  distinctly  adjudged,  in  behalf  of  the  complainant  against  Frank- 
lin county  and  the  city  of  Frankfort,  by  the  court  of  appeals,  by  the 
decision  rendered  in  1895,  and  by  a  mandate  issued  from  that  court 
to  the  Franklin  circuit  court,  that  such  a  contract  in  fact  existed, 
and  rendered  null  and  void  the  provisions  of  the  revenue  act  of  No- 
vember 11,  1892,  under  which  the  defendants  now  seek  to  impose 
taxes  upon  the  complainant.     , 

It  is  vigorously  pressed  upon  us,  however,  that  the  judgment  in 
the  prohibition  suit  cannot  be  relied  upon  by  the  complainant  bank  to 
establish  the  existence  of  a  contract  of  exemption  between  it  and 
the  city  of  Louisville,  because  there  is  nothing  in  the  record  to  show 
that  the  issue  made  by  the  demurrer  to  the  petition  in  that  suit  was 
the  existence  of  such  an  exemption  and  its  violation.  Neither  the 
mandate  of  the  court  of  appeals  nor  the  judgment  of  the  Jefferson 
court  states  the  ground  for  holding  the  ordinance  void.  It  is  said 
that  some  30  days  before  the  decision  of  the  prohibition  case  by 
the  court  of  appeals  that  court,  in  Levi  v.  City  of  Louisville.  97 
Ky.  394,  30  S.  W.  973,  held  that  the  city  of  Louisville  had  no  power 
under  the  constitution  to  substitute  a  license  tax  for  ad  vidorem 
tax  on  personal  property,  and  that  this  ruling  must  have  led  to 
Qverruling  the  demurrer  to  the  petition  in  the  prohibition  suit,  be- 
cause it  necessarily  rendered  the  license  tax  upon  the  banks  void. 
The  Levi  Case  was  a  suit  by  an  owner  of  real  estate  to  enjoin  the 
collection  of  an  ad  valorem  tax  on  his  land,  on  the  ground  that  the 
city  had  not  imposed  such  a  tax  on  personalty,  but  had  substituted 
therefor  a  license  tax  upon  it,  and  so  had  discriminated  in  favor  of 
persoi;al  property  and  against  realty.  The  court  of  appeals  held 
that  it  was  the  duty  of  the  city  to  impose  an  ad  valorem  tax  on  per- 
sonalty, and  that  it  could  only  impose  a  license  tax  on  a  business  in 
addition  to  an  ad  valorem  tax  on  property.  We  confess  we  cannot 
see  how  this  decision  would  have  determined  the  question  at  issoe 
between  the  complainant  bank  and  the  city  of  Louisville,  in  the 
prohibition  suit  There  was  nothing  in  the  petition  for  prohibition 
to  show  that  the  license  tax  was  a  substitute  for  an  ad  vidorem  tax 
upon  the  personal  property  of  the  bank.  There  was  nothing  lo 
show  that  the  city  of  Louisville  had  not,  under  the  revenue  act  of 
1892,  assessed  an  ad  valorem  tax  on  the  bank's  personalty.  The  li- 
cense tax  was  graduated  by  a  percentage,  not  of  the  bank's  personal 
property,  but  of  the  bank's  gross  receipts,  and  did  not  therefore  pu^ 
port  to  be  a  taxation  on  its  personal  property.  The  petition  was 
not  therefore  demurrable  under  the  Levi  Case.  When  we  fnrth« 
consider  that  the  sole  ground  stated  in  the  petition  for  a  prohibi 
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tion  was  that  the  license  tax  was  void,  because  it  impaired  the  banli'a 
contract  of  exemption,  and  so  violated  the  constitution  of  the  United 
States,  and  we  find  that  this  was  the  sole  ground  considered  by  the 
court  of  appeals  in  its  opinion,  we  can  have  no  doubt  what  was  the 
point  adjudged. 

The  case  of  City  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana, 
167  U.  S.  371,  17  Sup.  Ct.  905,  is  relied  on  to  support  the  contention 
that  a  judgment  that  a  license  tax  violated  the  bank's  contract  of 
exemption  cannot  be  pleaded  as  res  judicata  in  a  case  presenting 
the  question  whether  a  franchise  tax  violates  its  right  of  exemption. 
In  the  City  of  New  Orleans  Case  the  language  of  the  exemption 
was:  "The  capital  of  said  bank  shall  be  exempt  from  any  tax  laid 
by  the  state,  or  by  any  parish  or  body  politic  under  the  authority 
of  the  state,  during  the  continuance  of  its  charter."  It  was  held 
that  a  judgment  holding  this  to  be  a  valid  exemption,  and  one  which 
rendered  void  any  attempt  to  tax  its  capital  or  real  and  personal 
property  nsed  in  its  business,  or  to  tax  its  shareholders  by  imposing 
an  obligation  on  the  bank  to  pay  a  tax  on  its  stock  for  them,  did 
not  estop  the  city  and  the  taxing  ofiQcers  from  taxing  property  hdd 
by  the  bank,  but  not  as  capital,  or  from  taxing  shares  of  stock  in  the 
hands  of  the  shareholders,  or  from  imposing  a  license  tax.  This 
result  was  reached,  as  the  court  points  out,  because  the  exemption 
clause  might  be  entirely  valid  and  inviolable  as  a  contract,  so  as  to 
exempt  capital  and  business  property,  and  yet,  under  many  decisions 
of  the  court,  might  not  prevent  the  taxation  of  the  shares  of  stock, 
and  upon  the  same  principle  might  not  prevent  a  tax  or  license  upon 
its  business.  In  the  case  at  bar  the  situation  is  very  diflFerent.  The 
provision  of  the  exemption  clause  in  the  Hewitt  act  is  that  "such 
bank  and  its  shares  of  stock  shall  be  exempt  from  all  other  taxation 
whatsoever,  so  long  as  said  tax  shall  be  paid  during  the  corporate 
existence  of  such  bank."  If  this  exemption  clause  is  irrevocable, 
it  certainly  prevents  any  additional  tax  upon  the  property  of  the 
bank.  That  is  clear.  The  former  adjudication  was  that  this  ex- 
emption was  irrevocable,  and  prevented  the  imposition  of  a  tax  even 
in  the  form  of  a  license  tax  upon  its  business.  If  it  prevents  a  li- 
cense tax,  a  fortiori  does  it  prevent  a  direct  tax  upon  its  property, 
tangible  and  intangible.  The  tax  imposed  by  the  revenue  act  of 
1892  was  called  a  "franchise  tax,"  but  it  has  been  held,  both  by  the 
supreme  court  of  the  United  States  and  of  the  court  of  appeals  of 
Kentucky,  to  be  in  fact  nothing  but  an  ad  valorem  property  tax. 
Henderson  Bridge  Go.  v.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct  532; 
Adams  Exp.  Co.  v.  Kentucky,  1G6  U.  S.  171, 17  Sup.  Ct.  527;  Hender- 
son Bridge  Co.  v.  Com.,  99  Ky.  623,  31  8.  W.  486. 

Nor  can  there  be  any  doubt  that  the  parties  to  the  former  adjudi- 
cations and  this  litigation  are  the  same.  The  real  parties  in  inter- 
est in  this  cause  among  the  defendants  are  lYanklin  county,  the 
city  of  Frankfort,  and  the  city  of  Louisville.  It  is  for  them  tiiat 
the  board  of  valnation  and  assessment  are  about  to  apportion  the 
estimated  value  of  the  franchise,  and  to  certify  it  to  thera  for  the 
collection  of  taxes.     The  members  of  the  board  of  valnation  are 
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nothing  but  their  agents  created  under  the  law  for  the  purpose  of 
assessing  this  tax.  If  the  parties  in  interest  in  whose  favor  the 
tax  is  to  be  assessed  are  bound  by  the  prior  litigation,  certainly  the 
agencies  acting  for  them  under  the  law  are  equally  bound.  In 
this  light  the  board  of  valuation  and  assessment  is  in  respect  to 
the  former  judgments  privy  to  the  city  of  Louisville  and  county  of 
Franklin  and  the  city  of  Frankfort.  There  is  no  dispute  that  the 
county  of  Franklin  and  the  city  of  Frankfort  were  parties  to  the 
respective  suits  pleaded  as  former  adjudications.  The  only  con- 
troversy which  is  made  is  whether  the  city  of  Louisville  was  a 
party  to  the  prohibition  suit  set  forth  in  the  bill.  The  original  liti- 
gation was  in  form  a  criminal  prosecution  against  the  bank  for  fail- 
ure to  pay  a  license.  That  prosecution  was  in  the  name  of  the 
city  of  Louisville.  The  subsequent  litigation,  however,  was  in  the 
form  of  a  proceeding  in  prohibition  against  the  judge  of  the  city 
court,  in  which  the  criminal  prosecution  had  been  conducted,  on 
the  ground-  that  that  court  was  exceeding  its  jurisdiction,  because 
proceeding  under  a  void  law.  To  that  writ  of  prohibition  the  city 
of  Louisville  was  not  formally  made  a  party  in  the  Jefferson  cir- 
cuit court,  but  the  litigation  before  the  Jefferson  circuit  court  was 
conducted  by  the  city  of  LouisAille.  It  was  the  real  party  in  in- 
terest. It  was  against  it  that  the  writ  of  prohibition  was  really 
directed,  for  at  its  instance  and  for  its  benefit  the  criminal  prosecu- 
tion had  been  begun.  When,  therefore,  an  appeal  had  been  taken 
from  the  Jefferson  circuit  court  to  the  court  of  appeals,  the  ai^l- 
lants  were  the  city  of  Louisville  and  the  judge  of  the  police  court. 
By  this  means  the  city  of  Louisville  formally  made  itself  a  party 
to  the  record,  and  the  mandate  which  went  down  was  as  binding 
upon  it  as  upon  the  judge  of  its  court.  Had  it  attempted  to  pro- 
ceed with  the  prosecution,  it  might  have  been  attached  for  con- 
tempt Bac.  Abr.  "Prohibition,"  M.  It  is  urged  that  the  litiga- 
tion was  really  a  criminal  litigation,  and  that  a  judgment  in  a 
criminal  case  cannot  be  made  the  basis  of  a  plea  of  res  judicata 
in  a  civil  action.  The  original  case  was  criminal  in  form,  but  the 
subsequent  litigation  by  writ  of  prohibition  was  civil,  and  the  real 
parties  to  it  were  the  defendant  in  the  police  court  and  the  citj 
of  Louisville,  in  whose  interest  the  suit  was  prosecuted  in  that 
court.  It  would  have  been  entirely  proper  to  make  the  city  of 
Louisville  a  party  defendant  to  the  original  writ  of  prohibition. 
Indeed,  some  courts  would  hold  that  it  was  a  necessary  party. 
Armstrong  v.  County  Court,  15  W.  Va.  190;  Walton  v.  Qreenwood, 
60  Me.  356.  However  this  may  be,  the  city  of  Louisville,  admitting 
its  interest,  did  appear  as  appellant,  and  so  made  itself  a  party 
to  the  whole  litigation,  and  was  so  treated  by  the  court  of  appeals 
of  Kentucky.  As  the  parties  to  this  litigation  are  the  same  as 
those  in  the  former  suits  except  the  board  of  assessment,  which  U 
in  privity  with  the  other  defendants,  and  as  the  point  adjudged 
is  exactly  the  same,  we  can  see  no  escape  from  the  conclusion  that 
the  defendants  here  are  estopped  from  asserting  that  the  complain- 
ant has  not  a  contract  exempting  it  from  any  other  taxation  thaa 
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that  provided  in  the -Hewitt  law,  and,  therefore,  that  the  act  of 
November  11, 1S92,  is  an  infringement  of  that  contract,  and  impairs 
its  obligation  in  violation  of  the  constitution  of  the  United  States. 

It  is  suggested  that  such  a  conclusion  ousts  this  court  from  juris- 
diction, because  it  makes  the  case  turn  on  a  question  which  does 
not  arise  under  the  laws  or  constitution  of  the  United  States.  We 
cannot  assent  to  this  suggestion.  The  complainant  asserts  that  it 
has  a  contract  with  the  commonwealth  in  respect  to  taxation,  the 
obligation  of  which  the  city  of  Louisville,  the  city,  of  Frankfort, 
and  the  county  of  Franklin,  by  the  enforcement  of  a  subsequent 
law  of  the  state,  are  seeking  to  impair.  The  defendants  deny  the 
existence  of  such  a  contract,  and  we  must  determine  whether,  as 
between  the  parties,  such  a  contract  exists.  It  appears  that,  as  be- 
tween the  complainant  and  the  defendants,  it  has  been  conclusively 
adjudicated  that  such  a  contract  exists.  This  relieves  the  court 
from  re-examining  that  question  as  an  original  one  between  the 
present  parties;  but  it  does  not  free  the  court  from  the  obligation 
to  enforce  the  constitution  of  the  United  States,  in  favor  of  the 
complainant,  by  enjoining  the  enforcement  of  a  law  which  will  im- 
pair the  obligation  of  a  contract  thus  conclusively  established.  The 
case  of  City  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana,  1G7  U.  S. 
371,  17  Sup.  Ot.  527,  which  presented  precisely  this  aspect,  was 
begun  in  the  circuit  court  of  the  United  States,  and  was  carried  to 
the  supreme  court  of  the  United  States,  and  the  jurisdiction  by  the 
circuit  court  was  not  even  questioned. 

It  is  argued  that  the  federal  courts,  in  considering  the  question 
whether  a  state  law  impairs  the  obligation  of  a  contract,  will  not 
accept  as  conclusive  the  construction  which  the^upreme  court  of  the 
state  has  put  upon  its  constitution  or  laws  in  determining  the  ex- 
istence of  a  contract  and  its  violation.  This  is  true,  and  is  settled 
by  a  long  line  of  authorities.  Shelby  Co.  v.  Union  &  Planters'  Bank, 
161  U.  8.  149,  16  Sup.  Ct  558;  Mobile  &  O.  B.  Co.  v.  Tennessee, 
153  U.  S.  492,  493,  14  Sup.  Ct.  968;  Bryan  v.  Board,  151  U.  S.  650. 
14  Sup.  Ct.  465;  Bailroad  Co.  v.  Palmes,  109  U.  S.  256,  3  Sup.  Ct. 
193;  Douglas  v.  Kentucky,  168  U.  S.  488,  502,  18  Sup.  Ct.  199,  and 
cases  cited.  But  the  rule  has  application  only  where  the  judgment 
of  the  state  court  is  under  direct  review,  or  in  cases  in  which  the 
opinion  of  the  state  court  is  cited  merely  as  an  authority  and  a 
precedent.  It  has  no  application  to  a  case  in  which  a  prior  judg- 
ment of  the  state  court  between  the  same  parties  is  pleaded  or  is 
offered  in  evidence  in  a  subsequent  suit  in  a  federal  court  as  res 
judicata  binding  the  parties.  The  state  court  is  as  much  bound 
by  the  constitution  of  the  United  States  as  a  federal  court,  and  is 
vested  with  as  complete  jurisdiction  in  causes  otherwise  within  its 
cognizance  to  decide,  between  the  parties  before  it,  Whether  a  stat- 
ute of  the  state  impairs  the  obligation  of  a  contract.  Robb  v. 
Connolly,  111  U.  S.  624,  637,  4  Sup.  Ot.  544.  Such  decision,  em- 
bodied in  a  judgment  unreversed,  is  as  binding  with  respect  to  the 
point  adjudged  as  if  it  had  been  rendered  by  the  supreme  court  of 
the  United  States.  The  distinction  between  the  right  and  duty  of 
the  supreme  court  to  decide  for  itself  the  question  of  contract  or 
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no  contract  withont  regard  to  the  state  decisions,  and  its  obligaticoia 
to  respect  the  bar  of  res  judicata  as  between  the  parties,  is  quite 
olearlj  made  in  Douglas  v.  Kentucky,  168  U.  8.  488,  603,  18  Sup.  CL 
199,  although  not  expressly  commented  on.  In  that  case,  after 
maintaining  in  the  strongest  terms  the  obligation  of  the  snpr^ne 
court  to  exercise  an  independent  judgment  in  determining  the  ex- 
istence of  a  contract  and  its  impairment,  and  after  declining  to 
follow  a  prior  decision  of  the  state  court  upon  the  subject,  the  court 
considered  as  a  distinct  matter  the  question  whether  the  pmnt  had 
not  been  formerly  adjudged  in  a  state  court  between  the  same 
parties,  and  pointed  out  with  much  care  that  the  point  of  the  former 
adjudication  was  not  the  same  as  that  then  before  the  court  The 
whole  discussion  would  have  been  wholly  unnecessary  if,  as  con- 
tended by  counsel  for  defendants,  the  doctrine  of  res  judicata  has 
no  application  in  the  federal  courts  when  the  former  adjudication 
is  that  of  a  state  court  upon  a  question  arising  under  the  fedoal 
constitution. 

One  other  point  remains  for  consideration.  The  answer  pleads 
that  a  mandamus  proceeding  has  been  instituted  in  a  state  coart 
by  the  city  of  Frankfort  to  compel  the  board  of  valuation  and  as- 
sessment to  certify  the  apportioned  valuation  of  the  franchises 
of  the  complainant;  that  tiiis  mandamns  proceeding  was  begun 
before  the  action  under  consideration,  and  is  pending;  and  that 
the  preliminary  injunction  issued  by  this  court  will  be  in  effect  an 
injunction  against  that  proceeding  in  the  state  court.  We  do  not 
think  so.  It  is  settled  that  the  pendency  of  a  snit  in  a  state  coart 
is  no  bar  to  a  suit  upon  the  same  subject-matter  in  this  court. 
Oity  of  North  Muskegon  v.  Clark,  22  U.  8.  App.  522,  10  O.  G  A. 
591,  and  62  Fed.  694,  and  cases  therein  cited.  The  injunction  whidi 
we  shall  grant  may  be  offered  as  a  defense  by  the  board  of  valuation 
and  assessment  in  the  court  where  the  mandamus  proceeding  is 
pending,  just  as  a  judgment  rendered  in  one  of  two  pending  suits 
for  the  same  cause  of  action  may  be  offered  by  supplemental  plead- 
ing in  the  other.  The  sufficiency  of  the  defense  will  be  for  that 
court.  We  do  not  enjoin  any  suit  at  all  by  our  order;  all  we  do 
enjoin  is  the  certification  of  the  taxes.  That  does  not  reqnirp 
the  defendants  to  disobey  an  order  of  any  other  conrt,  or  restrain 
thdr  prosecution  of  a  suit  therein.  The  demurrer  to  the  bill  must 
therefore  be  overruled,  and  the  preliminary  injunction  prayed  for 
must  issue. 


BANK  OF  COMMERCE  v.  CITT  OP  LOTJI8V1LLB. 

SAME  T.  STONE  et  al. 

(Circuit  Conrt,  D.  Kcntuclcy.     June  4,  189a) 

Nos.  6,568  and  6,567. 

ArroRWKY  and  Clif.nt— Powers  of  Cttt  Attornet— AoBBuinrr  to  Akbs 

BY  JODOMENT   IK   TKST  CaSB. 

A  City  attorney  cbarged  with  the  duty  of  managing  all  the  city's  lltipt- 
tion  may  bind  tlie  city.  In  a  number  of  controversies,  to  abide  by  tbe 
result  of  a  test  case  to  be  brouglit  Involving  the  same  questions. 
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8.  Rb8  Judicata. 

A  bank  wliich  agrees,  by  Its  attorney,  with  the  attorney  of  «  dty,  tb&t  • 
■alt  to  be  brought  by  It  against  the  city  shall  abide  the  result  of  tho  judg- 
ment to  be  entered  In  a  test  case  Involving  the  same  questions,  may  claim 
the  benefit  of  the  estoppel  of  the  Judgment  which  is  subsequently  rendered 
against  the  city  In  the  test  case. 

Heard  on  demarrer  to  the  bill  and  motion  for  preliminary  injano- 
tion. 

Tlie  Bank  of  Commerce  is  a  state  bank  of  Kentucky,  organized 
under  a  statute  of  that  state  approved  February  3,  1865.  It  is 
situated  in  Louisville,  and  when  the  Hewitt  act  was  passed,  to  amend 
the  revenue  laws  of  the  commonwealth  of  Kentucky,  May  17,  1886, 
It  duly  accepted  the  terms  of  that  act  before  the  meeting  of  the 
next  legislature  of  Kentucky.  One  of  the  grounds  rdied  upon  in 
the  bill  was  that  of  res  judicata.  The  averments  of  the  bill  upon 
this  point  were  contained  in  paragraphs  4  and  5  of  the  bill,  as  fol- 
lows: 

Paragraph  4.  Your  orator  shows  that  early  In  the  year  1894,  and  before  the 
4th  of  May.  1884,  the  defendant  the  city  of  LonlsvlUe,  claiming  to  act  nnder 
the  authority  of  the  statute  governing  cities  of  the  first  class,  and  of  Its  ordi- 
nances adopted  in  pursuance  thereof,  demanded  of  your  orator,  and  of  every 
other  bank  and  trust  company  in  the  city  of  Louisville,  a  tax  equal  to  4  per 
cent,  of  Its  gross  receipts;  and,  this  demand  being  refused,  legal  proceedings 
were  commenced  in  the  city  court  of  Louisville,  In  behalf  of  the  city,  against 
all  of  said  banlcs  and  trust  companies,  including  your  orator.  At  tiiat  date 
the  tax  upon  the  gross  receipts  of  the  banks,  if  enforceable,  was  payable  to 
the  sinking  fund  of  the  city  of  Louisville;  and,  with  a  view  of  embarrassing 
the  sinking  fund  of  the  city  as  little  as  possible,  the  banks,  through  their 
committee,  held  a  meeting  with  the  commissioners  of  the  sinking  fund;  and 
It  was  agreed  between  the  city  of  Louisville  and  its  sinking  fund  commission- 
ers, upon  the  one  part,  and  the  banks  and  trust  companies  of  the  city  of 
Louisville,  Including  your  orator,  upon  the  other,  that  pending  the  litigation 
which,  by  the  agreement,  was  to  be  inaugurated,  and  without  prejudice  to 
the  right  of  the  banks  they  would  make  payments  and  loans  to  said  sinking 
fund,  as  follows:  First.  The  sinking  fund  was  to. accept  from  each  of  said 
banks  and  trust  companies  a  payment  equal  to  the '  difference  between  the 
amount  which  the  banks  and  trust  companies  would  have  to  pay  to  the  state 
under  the  present  law  and  the  amount  which  they  would  be  required  to  pay 
for  state  taxes  under  the  provisions  of  the  Hewitt  bill.  This  sum.  it  was  pro- 
vided, should  be  an  actual  payment,  and  not  be  repaid  under  any  circum- 
stances; but  its  payment  was  not  in  any  manner  or  to  any  extent  to  prejudice 
the  banks  or  trust  companies  paying  It,  or  to  be  taken  as  a  waiver  of  any  legal 
right  which  they  might  have  In  the  premises.  Second.  In  addition  to  making 
the  above  payments,  the  banks  and  trust  companies,  save  those  which  were 
to  be  selected  to  test  the  question  involved,  should  each  lend  to  the  slnlilng 
fund  a  sum  which,  added  to  said  payment,  would  equal  4  per  centum  of  its 
gross  earnings  during  the  year  1803;  and  the  sinking  fund  would  execute 
for  said  loans  its  obligations,  agreeing  to  repay  the  same  with  Interest  at  4 
per  centum  per  annum;  and  if  It  should  be  finally  adjudged  by  the  court  of 
last  resort  that  said  banks  or  trust  companies  were  not  liable  to  pay  the  license 
fee  required  by  the  ordinance  aforesaid,  but  If  it  should  be  finally  adjudged 
that  they  were  liable  to  pay  said  license  fee,  then  said  loan  should  be  taken 
and  deemed  as  a  payment  of  said  license  fee,  and  the  obligation  to  repay  same 
should  be  void.  Third.  It  was  agreed  that  the  banks  or  companies  selected 
to  test  the  questions  Involved  would  each  lend  the  sinking  fund  a  sum  equal 
to  4  per  centum  of  the  gross  earnings  for  the  year  1803.  and  would  receive 
therefor  the  obligations  of  the  sinking  fund,  as  above  described.  Fourth.  It 
was  further  agreed  that  that  arrangement  was  entered  into  with  the  under- 
standing that  the  banks  aud  compnuies  would  institute  without  delay,  and 
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(ftllgenUy  prosecute,  such  actloD  as  might  be  necessary  to  settle  and  adjadge 
the  right  and  liabilities  of  the  parties  in  the  premises,  and  pending  such  pro- 
ceedings the  sinking  tund  would  not  prosecute  them,  or  any  of  them,  for  doing 
business  without  license.  The  substance  of  this  agreement  was  spread  at 
large  upon  the  records  of  the  sinking  fund,  and  a  copy  thereof  Is  filed  herewith 
as  part  hereof,  marked  "A." 

The  Exhibit  A  referred  to  is  as  follows: 

Sinking  Fund  Office,  February  13, 1894. 

A  committee,  consisting  of  Messrs.  Thomas  Ii.  Barrett,  John  H.  Leathers, 
and  George  W.  Swearlngen,  appeared  before  the  board  on  behalf  of  the  banks, 
who  are  members  of  the  Louisville  Clearing  House,  and  stated  that  it  was  the 
purpose  of  said  banks  to  resist  the  payment  of  the  license  fee  demanded  of 
them  under  the  license  ordinance  approved  January  29,  1894,  on  the  ground 
that  said  banks  were  not  legally  liable  to  pay  the  same;  but,  in  order  to  save 
the  sinking  fund  from  any  embarrassment  occasioned  by  their  refusal  to  pay 
said  license  fee,  the  banks,  with  two  or  three  exceptions,  were  willing  to  entei 
into  an  i  rrangement,  whereby  they  would  pay  a  part  of  the  amount  demanded 
of  them,  and  lend  the  sinking  fund  the  balance  thereof,  to  be  repaid,  with  inter- 
est at  four  per  centum  per  annum.  If  It  was  finally  decided  and  adjudged  that 
the  banks  were  not  liable  to  pay  said  license  fees.  After  discussion,  the  presi- 
dent was,  on  motion  of  Mr.  Tyler,  seconded  by  Mr.  Summers,  authorized  to  en- 
ter into  the  following  arrangement  with  the  different  banks,  trust  and  title  com- 
panies who  will  be  subject  to  the  payment  of  the  license  fees  if  the  license 
ordinance  Is  finally  adjudged  to  be  valid  and  enforceable:  First.  To  accept 
from  each  of  said  banks  and  companies  a  payment  equal  to  the  difference  be- 
tween the  amount  they  now  pay  to  the  state  for  state  taxes  and  the  amount 
they  would  be  required  to  pay  for  state  taxes  under  the  provisions  of  what 
is  known  as  the  "Hewitt  BUI."  This  sum  shall  be  an  actual  payment,  not 
to  be  repaid  under  any  circumstances,  but  its  payment  sball  not  in  any  man- 
ner or  to  any  extent  prejudice  the  banks  or  companies  paying  it,  or  be  taken 
as  a  waiver  of  any  legal  right  which  they  have  In  the  premises.  Second.  In 
addition  to  making  the  above  payments,  the  said  banks  and  companies,  save 
those  selected  to  test  the  question  involved,  shall  each  lend  the  sinking  fund 
a  sum  which,  added  to  said  payment,  will  equal  4  per  centum  of  its  gross 
earnings  during  the  year  1893,  and  the  sinking  fund  will  execute  for  said 
loans  its  obligations  agreeing  to  repay  the  same,  with  Interest  at  fonr  per 
centum  per  annum,  when  and  if  it  shall  be  finally  adjudged  by  the  court  of 
last  resort  that  said  banks  or  companies  are  not  liable  to  pay  the  license  fee 
required  by  the  ordinance  aforesaid;  but,  if  It  Is  finally  adjudged  that  they 
are  liable  to  pay  said  license  fee,  then  the  said  loan  sball  be  taken  and  deenrnd 
as  a  payment  of  said  license  fee,  and  the  obligation  to  repay  the  same  shall 
be  void.  Third.  The  banks  or  companies  selected  to  test  the  questions  In- 
volved will  each  lend  the  sinking  fund  a  sum  equal  to  four  per  centum  of 
their  gross  earnings  for  the  year  1893,  and  will  receive  therefor  the  obligations 
of  the  sinking  fund  as  above  described.  Fourth.  This  agreement  is  to  be  en- 
tered into  with  the  understanding  that  the  said  banks  and  companies  will 
institute  without  delay,  and  diligently  prosecute,  such  actions  as  may  l>e  neces- 
sary to  settle  and  adjudge  the  right  and  liabilities  of  the  parties  in  the  prem- 
ises, and  pending  such  proceedings  the  sinking  fund  wlU  not  prosecute  ttaem,  or 
any  of  them,  for  doing  business  without  license. 

A  true  copy.    Attest:  3.  M.  Terry, 

Secretary  and  Treasurer. 

Stipulation  between  the  city  of  Louisville,  the  commissioners  of 
the  sinking  fund  of  the  city  of  Louisville,  and  the  banks,  trust  and 
title  companies  of  the  city  of  Louisville: 

It  is  agreed  between  the  city  of  Louisville,  the  commissioners  of  the  sinking 
fund  of  the  city  of  Louisville,  represented  by  H.  3.  Barker,  city  attorney, 
acting  under  the  advice  and  by  the  authority  of  the  board  of  sinking  fund 
commissioners,  given  at  a  regular  meeting  of  said  board  and  the  mayor  of 
the  city  of  Louisville,  on  one  part,  and  the  various  banks,  trust  and  title 


Digitized  by 


Google 


BANK    OF  COMUERCB   V.  CITY   OF   LOUISVILLE.  401 

companies  of  the  dty  of  Lonlsrille,  acting  by  Humphrey  &  Davie  and  Helm 
&  Bruce,  their  attorneys,  of  the  other  part— First  That  In  February,  1894, 
it  was  agreed  between  the  city  of  Louisville  and  the  board  of  sinking  fund 
commissioners,  acting  together  in  the  Interest  of  the  said  city,  and  the  various 
banks,  trust  and  title  companies,  acting  through  their  committee,  to  wit, 
Messrs.  Thomas  L.  Barrett,  John  H.  Leathers,  and  Oeorge  W.  Swearlngen, 
and  their  counsel,  to  wit,  Messrs.  Humphrey  &  Davie  and  Helm  &  Bruce, 
that  the  question  of  the  liability  of  said  banks  and  trust  and  title  companies 
to  pay  municipal  taxes,  either  license  or  ad  valorem,  otherwise  than  as  pro- 
vided by  the  revenue  law,  commonly  known  as  the  "Hewitt  Bill,"  should  be 
tested  by  appropriate  litigation  looking  to  that  end.  Second.  In  order  to 
effectually  test  the  question  as  to  all  of  said  companies,  they  were  divided  into 
three  classes,  it  being  understood  that  all  who  had  accepted  the  provisions 
of  the  said  Hewitt  bill  would  fall  in  one  or  the  other  of  the  classes  named, 
to  wit:  (A)  Banks  whose  charters  had  been  granted  prior  to  1856;  (B) 
banks  whose  charters  had  been  granted  subsequent  to  1856;  (C)  national 
banks,— it  being  understood  that  the  trust  and  title  companies  which  had  ac- 
cepted the  provisions  of  the  Hewitt  bill  would  fall  In  class  B,  named  above. 
Third.  In  pursuance  of  that  agreement,  the  sinking  fund  commissioners  caus- 
ed to  be  Issued  warrants  against  the  Bank  of  Kentucky,  representing  class 
A,  the  Louisville  Banking  Company,  representing  class  B,  and  the  Third 
National  Bank,  representing  class  C;  and  these  banks  respectively  applied 
for  writ  of  prohibition  against  the  city  court  of  Louisville  proceeding  with  the 
hearing,  that  being  the  manner  pointed  out  by  the  city  charter  for  testing 
the  validity  of  city  ordinances.  It  was  distinctly  understood  and  agreed  at 
that  time— and  this  agreement  was  made  for  the  best  interest  of  all  parties 
to  it— that  if  any  bank  in  any  class  should  eventually  fall  to  establish  the  ex- 
istence and  validity  of  the  contract  which  it  was  claimed  was  made  under  the 
Hewitt  bill,  that  all  of  that  class  should  thereafter  regularly  and  promptly 
submit  to  the  existing  laws,  and  pay  their  taxes.  And  It  was  also  agreed  that 
if  any  bank  of  any  class  should  succeed  In  establishing  a  contract  and  the 
validity  thereof  under  the  Hewitt  bill,  that  that  should  exempt  all  banks  and 
companies  falling  within  that  class  from  the  payment  of  taxes,  except  as 
provided  In  the  Hewitt  bill.  Fourth.  On  the  faith  of  this  agreement  all  of 
the  banks  and  companies  aforesaid  paid  Into  the  sinking  fund  the  amounts 
of  taxes  daimed  against  them,  under  the  terms  and  conditions  named  in  the 
minutes  of  the  sinking  fund  commissioners,,  of  February  13,  1894,  an  attested 
copy  of  which  Is  hereto  attached  as  part  hereof;  but  at  a  later  date,  and  In 
further  reliance  upon  said  agreement,  all  said  banks  and  companies,  except 
those  actually  involved  in  the  test  cases,  paid  the  whole  of  the  amount  of 
taxes  claimed  as  against  them  by  the  city  of  Louisville,  without  reservation 
until  the  question  thus  raised  should  be  finally  disposed  of. 

Humphrey  &  Davie. 

Helm  &  Bruce, 
For  the  Banks,  Trust  and  Title  C!ompanles  of  the  City  of  Louisville. 

H.  S.  Barker, 

City  Attorney. 
Approved:  C.  H.  Gibson, 

Prest.  Comrs.  Sinking  Fund  City  of  Louisville. 
A  true  copy.    Attest:  Huston  Quin, 

Arthur  Peter, 

M.  McLou^ln. 

So  macb  of  the  certified  transcript  of  the  judgment  in  the  pro- 
ceedings in  prohibition  as  is  of  importance  has  been  set  forth  in 
the  report  of  the  case  of  Bank  of  Kentucky  v.  Stone,  88  Fed.  383. 

Helm  &  Brace,  for  complainant. 
Henry  L.  Stone,  for  defendant  city  of  Louisville. 
W.  S.  Taylor,  Atty.  Gen.,  for  defendants  i^amuel  H.  Stone,  etc.^ 
bdard  of  valuation  and  assessment  of  the  state  of  Kentucky. 
88  P.— 28 
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Beft>re  HARLAIJ,  Oircnit  Justice,  and  TAFT  and  LURTON,  Cir- 
cuit Judges. 

TAFT,  Circuit  Judge  (after  stating  tlie  facts  as  above).  In  the 
case  of  Bank  of  Kentuclcy  v.  Stone,  88  Fed.  383,  just  decided,  we 
have  held  that,  by  the  judgment  of  the  court  of  appeals  and  of  the  Jef- 
ferson circuit  court  in  the  prohibition  suits,  the  city  of  Louisville  was 
estopped  to  deny,  as  against  the  parties  to  that  judgment,  that 
they  had  an  irrevocable  contract  of  exemption  from  any  greater 
burden  of  taxation  than  that  imposed  in  the  Hewitt  act  The  com- 
plainant in  the  case  now  before  us  was  not  a  party  to  the  record 
in  either  of  the  three  prohibition  suits,  but  it  claimB  tlie  benefit 
of  the  judgment  therein  as  a  privy  to  the  parties.  This  privity  is 
said  to  arise  from  an  agreement  between  the  city  of  Louisville,  on 
the  one  part,  and  certain  banks  of  Louisville,  including  the  com- 
plainant, on  the  other,  by  which  it  was  stipulated  that  the  conjiro- 
versies  between  all  the  banks  and  the  city  should  abide  the  event 
in  test  suits  to  be  instituted  by  three  banks  selected  to  represent 
three  classes. 

Two  questions  are  presented  for  our  consideration:  First.  Was 
the  contract  described  in  the  bill,  and  attached  to  it  as  an  exhibit, 
the  contract  of  the  city  of  Louisville?  Second.  If  so,  did  the  con- 
tract bring  the  complainant  into  such  relation  to  the  prohibition 
judgment  and  the  parties  thereto  that  it  may  claim  the  benefit  of 
the  estoppel  of  that  judgment? 

First.  The  averment  of  the  bill  is  that  the  contract  set  forth  was 
signed  by  the  president  of  the  sinking  fund,  and  by  the  attorney 
for  the  city,  under  the  authority  and  direction  of  the  mayor  and 
board  of  sinking  fund  commissioners,  and  by  the  counsel  who  rep- 
resented the  banks  in  said  litigations.  The  bill  further  recites 
that  the  agreement  was  made  between  the  city  of  Louisville  and 
its  sinking  fund  commissioners  and  the  banks  and  trust  companies, 
including  the  complainant.  Upon  demurrer  to  the  bill,  these  aver- 
ments would  doubtless  be  sufBcient  to  show  that  the  contract  which 
was  made  was  the  contract  of  the  city  of  Louisville.  But  the  case 
is  pending  also  upon  the  motion  for  a  preliminary  injunction ;  and 
upon  that  motion  it  is  proper  for  us  to  consider  the  answer  of  the 
city  of  Louisville,  which,  by  stipulation,  was  permitted  to  be  filed 
without  the  withdrawal  of  the  demurrer.  The  answer  contains  this 
averment: 

"This  defendant  denies  that  said  alleged  agreement,  an  alleged  copy  of 
which  or  the  snbBtance  of  which  Is  filed  with  complainant's  blU,  marked 
'A,'  was  signed  by  the  attorney  for  the  city  of  Louisville,  under  the  authmity 
of  the  mayor,  or  that  this  defendant  executed  or  delivered  said  alleged  con- 
tract or  agreement,  or  that  the  same  was  ever  authorized,  ratified,  or  approved 
by  the  general  council  and  mayor  of  the  dty  of  Louisville;  and  said  alleged 
agreement  or  contract  set  forth  In  said  copy,  marked  'A,'  Is  not  the  act  anf 
deed  of  this  defendant,  and.  In  so  far  as  the  same  purports  to  be  an  agree- 
ment or  contract  by  or  with  this  defendant,  it  was  beyond  the  lawful  power 
•r  authority  of  the  city  attorney,  mayor,  or  any  other  officer  of  this  defendant 
to  execute  or  deliver  for  or  on  behalf  of  this  defendant;  and  the  same  was 
made  without  express  authority  of  law,  and  was  and  Is  null  and  void,  and 
of  no  binding  force  or  effect  upon  this  defendant;  nor  does  the  same  operate 
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to  preTest  or  defeat  the  power  and  authority  vested  In  this  defendant  by  said 
act  entitled  'An  act  for  the  government  of  cities  of  the  first  class,'  approved 
July  1,  1893,  to  levy  and  collect  its  municipal  taxes  from  the  complainant  and 
other  banks  and  trust  companies.  This  defendant  states  that  said  commlg- 
Bioners  of  the  sinking  fund  of  the  city  of  Louisville  was  in  1894,  and  long 
prior  thereto  and  ever  since  has  been,  a  separate  and  distinct  corporation  from 
this  defendant,  organized  and  existing  under  the  lavrs  of  the  state  of  Ken- 
tucky, with  power  to  sue  and  be  sued,  contract  and  be  contracted  with,  and 
to  do  and  perform  all  things  necessary  to  execute  the  duties  required  and 
powers  given  by  the  act  Incorporating  tlie  same  and  the  amendments  thereto; 
bat  neither  said  conunlssioners  of  the  sinking  fund  of  the  city  of  Louisville, 
nor  the  president  nor  the  attorney  thereof,  nor  all  of  them  together,  bad 
any  lawful  power  or  authority  thus  to  bind  or  obligate  defendant  by  the 
terms,  conditions,  stipulations,  or  covenants,  or  either  of  them,  contained  In 
said  alleged  agreement  or  contract  at  the  time,  in  the  manner,  or  under  the 
circnrastances  alleged  in  complainant's  blU  or  otherwise." 

Upon  a  motion  for  preliminary  injunction,  therefore,  the  issae  is 
raised  whether  those  who  signed  the  contract  on  behalf  of  the  city 
of  Louisville  were  authorized  to  bind  it  thereto.  We  are  of  opinion 
that  the  city  attorney  was  vested  with  ample  authority  to  bind  the 
city  of  Louisville  to  the  contract  mentioned  in  so  far  as  it  affected 
the  complainant  herein.  By  section  2909  of  the  Revised  Statutes  of 
Kentuc^  it  is  provided  that: 

"There  shall  be  elected  by  the  general  council,  Immediately  upon  the  as- 
sembling of  the  new  board,  a  city  attorney,  whose  duty  it  shall  be  to  give 
legal  advice  to  the  mayor  and  members  of  the  general  council,  and  all  other 
officers  and  boards  of  the  city  In  the  discharge  of  their  official  duties.  If 
requested,  he  shall  give  his  opinions  In  writing  and  they  shall  be  preserved 
for  reference.  It  shall  also  be  his  duty  to  prosecute  and  defend  all  suits  for 
and  against  the  city,  and  to  attend  to  such  other  legal  business  as  may  be 
prescribed  by  the  general  council." 

•Hie  foregoing  section  makes  this  ofBcer  the  retained  attorney  of 
the  dty  in  every  suit  brought  against  it.  The  question  at  issue 
between  the  banks  and  the  city  of  Louisville  was  whether  the  city 
could  collect  license  taxes  under  one  of  its  ordinances.  The  banks 
notified  the  city  attorney  and  the  commissioners  of  the  sinking  fund, 
whose  duty  it  waa  to  receive  the  money  for  the  benefit  of  the  city, 
that  they  intended  to  resist  the  collection  of  the  tax  by  litigation. 
It  was  tiie  duty  of  the  city  attorney,  under  the  statute  above  set 
forth,  to  take  charge  of  the  litigation  thus  about  to  be  brought.  It 
was  his  duty,  as  the  attorney  of  the  city,  to  save,  so  far  as  he  could 
without  prejudice  to  the  city's  interests,  co-sts  which  might  be  ac- 
cumulated should  suits  to  tiie  number  of  20  be  brought  and  won 
by  the  banks  against  the  city.  It  seems  plain  to  us  that  it  was 
within  his  general  authority  as  attorney  to  make  an  arrangement 
with  the  intended  litigants,  by  which  the  litigation  to  be  brought 
should  be  reduced  in  volume  to  as  few  cases  as  possible  by  means 
of  a  stipulation  that  all  the  suits  involving  the  same  questions  should 
abide  the  result  in  one  suit  to  be  brought.  We  think  that  such  a 
stipulation  was  a  mere  step  in  the  management  of  the  litigation, 
and  was  entirely  under  the  control  of  the  attorney  retained  for  the 
suits.  It  did  not  work  to  the  prejudice  of  the  city  in  the  slightest. 
Had  the  suits  actually  been  brought,  a  stipulation  between  the  city 
attorney  and  the  attorneys  for  the  banks  of  this  character  would 
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have  been  as  dearly  part  of  the  ordinary  management  of  the  Baits 
as  any  other  arrangement  for  expediting  their  trial.  No  material 
distinction  can  be  suggested  between  the  power  of  the  city  attorney 
to  make  an  agreement  of  this  character  with  respect  to  intended 
suits  and  snits  actually  filed.  The  control  that  an  attorney  has 
by  virtue  of  his  ofiSce  over  the  suit  in  which  he  is  employed  is  very 
wide  in  respect  to  those  matters  that  relate  to  the  progress  of  the 
suit  and  the  mode  of  reaching  a  conclusion,  and  which  do  not  de- 
prive the  client  of  a  full  opportunity  to  be  heard  by  his  attorney 
on  the  issues  raised  in  the  case.  Such  authority  inheres  in  the  re- 
lation between  an  attorney  and  client  in  respect  to  litigation,  and  the 
authorities  fully  sustain  this  conclusion. 

In  Bailroad  Co.  v.  Stephens,  36  Mo.  150,  the  plaintiff  railroad  com- 
pany brought  several  suits  against  different  stockholders  in  which 
the  questions  were  precisely  the  same.  The  attorneys  for  the  re- 
spective parties  entered  into  a  written  agreement  stating  that,  as  the 
same  facts  arose  in  all  the  cases,  they  would  abide  by  the  judgment 
that  should  be  rendered  in  one  of  them,  and  tliat  a  like  judgment 
should  be  rendered  in  each  of  the  several  cases.  It  was  contended 
in  that  case  that  the  attorneys  who  made  the  agreement  had  no 
authority  to  make  the  agreement,  and  that  it  was  void.  The  conrt 
sustained  the  agreement  as  within  the  authority  of  the  attorney.  It 
said: 

"The  arrangement  in  this  case  1b  not  a  'compromise'  according  to  the  asoal 
acceptation  of  that  term,  for  that  generally  applies  to  releasing  a  part  of  the 
debt,  talcing  land  instead  of  money,  or  cbftnging  the  nature  and  character  of 
the  thing  to  be  recovered.  It  comes  nearer  within  the  general  management 
of  the  case." 

In  Ohlquest  ▼.  Farwell,  71  Iowa,  231,  32  N.  W.  277,  a  client  was 
a  party  to  two  suits  involving  substantially  the  same  question.  It 
was  held  competent  for  his  attorney  to  bind  him  by  an  agreement 
that  only  one  of  the  cases  should  be  tried,  and  that  the  judgment 
resulting  from  snch  trial  should  determine  the  kind  of  judgment  to 
be  entered  in  the  other  case.  In  delivering  the  opinion  of  the  court. 
Judge  Beck  said: 

"It  is  undoubtedly  true  that  an  attorney  cannot  consent  to  a  judgment 
against  his  client,  or  waive  any  cause  of  action  or  defense  in  the  case:  neither 
can  he  settle  or  compromise  it  without  special  authority.  But  he  is,  by  his 
general  employment,  authorized  to  do  all  acta  necessary  or  incidental  to  the 
prosecution  or  defense  which  pertain  to  the  remedy  pursued.  The  choice 
of  proceedings,  the  manner  of  trial,  and  the  like,  are  all  within  the  sphere 
ot  bis  general  authority,  land,  as  to  these  matters,  his  client  is  bound  by  bis 
action.  These  rules  are  conceded  by  counsel  in  this  case.  It  cannot  be 
doubted  that,  under  them,  counsel  for  parties  In  several  suits,  involving  the 
same  issues,  may,  in  the  exercise  of  their  general  authority,  consent  to  the 
consolidation  of  all  for  trial,  or  stipulate  that  the  trial  of  one  shall  determine 
the  others.  This  pertains  to  the  remedy  pursued,— to  the  manner  of  trial.— 
and  is  not  ao  agreement  for  Judgment  or  a  compromise.  The  parties  are  not 
deprived  of  a  trial,  nor  is  judgment  rendered  by  oonsent.  The  counsel  ^ixaplj 
assent  to  a  trial  in  a  particular  manner;  that  one  trial  shall  settle  the  same 
issues  in  several  cases.  This  Is  Just  what  was  done  by  the  counsel  for  Beclcer 
In  this  case.  The  form  of  agreement  is  that  judgment  in  his  case  should  fol- 
low a  trial  in  another  action.  This  is  not  an  agreement  for  a  Judgment,  but 
Jn  effect  an  agreement  for  a  manner  of  trlaL" 
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See,  also,  Eidam  t.  FiiiDegan,  48  Minn.  53,  50  N.  W.  933;  Oil- 
more  v.  Insurance  Co.,  67  Cal.  366,  7  Pac.  787. 
In  Thompson  on  Trials  (volame  1,  S  195)  the  author  says: 
"Where  seTeral  cases  are  pending  in  court,  depending  upon  tlie  same  facts 
or  questions  of  law.  It  is  competent  for  the  attorneys,  la  virtue  of  their  gen- 
eral retainers,  to  stipulate  that  only  one  shall  be  tried,  and  that  the  others 
shall  abide  the  result  of  that  one." 

We  think,  therefore,  that,  in  so  far  as  the  issues  arising  between 
the  banks  not  actually  engaged  in  the  litigation  and  the  city  of 
LonisTille  were  the  same  as  in  the  three  suits  which  were  brought 
as  test  cases,  the  contract  made  by  the  city  attorney  was  binding 
upon  the  city. 

The  next  qaestion  is  whether  the  contract  made  enables  the  com- 
plainant bank  to  claim  the  benefit  of  the  estoppel  of  the  Judgments 
thereafter  rendered.  We  think  it  does.  In  Fatton  ▼.  Caldwell, 
reported  in  1  Dal).  419,  the  action  was  on  a  policy  of  insurance. 
Counsel  for  plaintiff  offered  to  read  in  eyidence  a  special  verdict 
that  had  been  given  in  another  action  against  a  different  under- 
writer. This  was  objected  to  on  the  ground  that  the  verdict  was 
given  between  other  parties,  and  therefore  not  admissible,  upon 
which  an  agreement  of  all  the  underwriters  to  be  bound  by  one 
verdict  was  proven.     McKean,  C.  J.,  said: 

"The  defendant  had  no  opportunity  of  cross-ezamlDlng  upon  the  former 
trial;  and  the  answer  is  that  he,  with  the  rest  of  the  underwriters,  had 
agreed  to  be  bound  by  one  verdict,  which  is  certainly  the  only  ground  for 
offering  the  evidence  proposed  by  the  plalntifT's  counsel.  Whether  this 
agreement  was  made  In  person  or  by  a  broker  mutually  employed.  It  is 
equally  binding  on  the  parties;  and,  under  the  agreement,  all  the  under- 
writers were  fully  entitled  to  interfere  upon  the  former  trial,  and  to  cross- 
examine  the  witnesses  then  produced.  Although,  therefore,  we  should  not 
have  allowed  the  special  verdict  to  be  read,  without  full  proof  of  the  agree- 
ment, yet,  on  reoei^'iIlg  that  satlsl^action,  we  think  it  would  be  unfair  to  sup- 
press It;  and,  for  the  future,  we  desire  that  all  such  agreements  may  be  en- 
tered on  the  records  of  the  court" 

The  court  then  held  that  the  verdict  thus  offered  was  not  conclu- 
sive. As  the  latter  proposition,  however,  is  in  conflict  with  the 
rule  laid  down  by  the  supreme  court  of  the  United  States  in  a  re- 
cent case  of  Southern  Pac.  R.  Co.  v.  TJ.  S.,  168  U.  S.  1,  18  Sup.  Ct. 
18,  that  part  of  the  decision  cannot  be  regarded  as  authority  here. 

In  Brown  v.  Sprague,  5  Denio,  545,  several  ejectments  were  pend- 
ing between  one  claiming  title  and  persons  having  only  the  naked 
possession  of  the  lands.  An  agreement  was  made  between  all  the 
parties  that  the  suits  should  be  stayed  and  await  the  event  of  .1 
suit  between  other  parties  in  which  the  same  questions  arose.  It 
was  held  that  a  judgment  in  that  suit  would  operate  as  an  estoppel 
between  the  parties  to  the  agreement. 

Mr.  Freeman,  in  his  work  on  Judgments,  says  (section  174): 

"Neither  the  benefit  of  Judgments,  on  the  one  side,  nor  the  obllgatlonB,  on 
the  other,  are  limited  exclusively  to  parties  and  their  privies.  Or,  In  other 
words,  there  Is  a  numerous  and  important  class  of  persons  who,  being  neither 
parties  upon  the  record,  nor  acquirers  of  Interests  from  those  parties  after 
the  commencement  of  the  suit,  are,  nevertheless,  bound  by  the  judgment 
Prominent  among  these  are  persons  on  whose  behalf  and  under  whose  direc- 
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tlon  the  suit  Is  prosecuted  or  defended  In  the  name  of  some  other  person. 
•  •  •  The  fact  that  an  action  is  prosecuted  In  the  names  of  nominal  par- 
ties cannot  divest  the  case  of  its  real  character,  but  the  issues  made  by  the 
real  parties,  and  the  actual  Interests  Involved,  must  determine  what  persons 
are  precluded  from  again  agitating  the  question,  and  who  are  estopped  by  the 
previous  decision.  Whenever  one  has  an  Interest  In  the  prosecution  or  de- 
fense of  an  action,  and  he,  In  the  advancement  or  protection  of  snch  interest, 
openly  takes  substantial  control  of  such  prosecution  or  defense,  the  judgment, 
when  recovered  therein,  is  conclusive  for  and  against  him  to  the  same  extent 
as  if  he  were  the  nominal  as  well  as  the  real  party  to  the  action.  •  •  • 
Where  one  seeks  the  benefit  of  an  estoppel  by  judgment  on  the  gronnd  that 
he  was  the  real  party  in  Interest  in  au  action,  he  must  show  that  he  conducted 
the  action  or  defense  openly,  to  the  knowledge  of  the  adverse  party,  and  for 
the  protection  of  his  own  interests." 

Tbene  principles  are  sastained  by  the  cases  cited  bj  the  learned 
author.  See  CJole  v.  Favorite,  69  111.  457;  Wood  v.  Ensel,  63  Mo. 
193;  Tate's  Ex'rs  v.  Hunter,  3  Strob.  Eq.  136-140;  Palmer  v.  Hayes, 
112  Ind.  289,  13  N.  E.  882;  Gill  t.  U.  a,  7  Ot  CI.  5^,  526.  See, 
also,  Herm.  Estop.  §  139. 

In  1  Qreenl.  Et.  §  523,  the  principle  is  stated  as  follows: 

"Bnt,  to  give  full  effect  to  the  principle  by  which  parties  are  held  bound  by 
a  Judgment,  all  persons  who  are  represented  by  the  parties,  and  claim  under 
them  or  in  privity  with  them,  are  equally  concluded  by  the  same  proceedings. 
We  have  already  seen  that  the  term  'privity'  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property.  The  ground,  therefore,  upon 
which  persons  standing  in  this  relation  to  the  litigating  party  are  lx>und  by 
the  proceedings  to  which  he  was  a  party,  Is  that  they  are  identified  with  them 
m  Interest;  and,  wherever  this  identity  is  found  to  exist,  all  are  alike  con- 
cluded. Hence  all  privies,  whether  In  estate,  In  blood,  or  In  law,  are  estop- 
ped from  litigating  that  which  is  conclusive  upon  them  with  whom  they  ar<> 
in  privity.  And  if  one  covenants  for  the  results  or  consequences  of  a  suit 
between  others,  as  if  he  covenants  that  a  certain  mortgage  assigned  by  bim 
shall  produce  a  specified  sum,  he  thereby  connects  himself  in  privity  with  the 
proceedings,  and  the  record  of  the  judgment  In  that  suit  will  be  conclusive 
evidence  against  him." 

In  the  case  of  Kapelye  v.  Prince,  4  Hill,  119,  Mr.  Justice  Bronson, 
speaking  for  the  supreme  court  of  New  York,  said : 

"When  one  covenants  for  the  results  or  consequences  of  a  suit  between 
other  parties,  the  decree  or  judgment  In  such  suit  is  evidence  against  blm, 
although  he  was  not  a  party." 

In  the  present  case  there  can  be  no  doubt  from  an  examination 
of  the  contract  and  the  averments  of  the  bill  that  the  three  suits 
which  were  conducted  were  openly  conducted  in  the  interest  of  all 
the  parties  to  the  agreement  with  the  knowledge  and  by  the  consent 
of  the  city  of  Louisville,  and  that  the  couusel  who  appeared  for  the 
parties  to  the  records  were  at  the  same  time  discharging  their  duties 
as  counsel  for  the  other  banks  who  had  made  the  agreement.  If 
any  one  can  be  bound  by  a  judgment  to  which  he  is  not  a  party,  it 
would  seem  that  the  banks  here  must  have  been  so  bound.  Had  the 
result  gone  the  other  way,  and  a  judgment  been  rendered  in  favor 
of  the  city  of  Louisville  in  the  cases  referred  to,  it  cannot  adnait 
of  doubt  that  all  the  banks  would  have  been  bound  by  the  decision. 
As  part  of  the  consideration  for  the  settlement  of  the  litigation  'in 
the  manner  fixed  by  the  agreement,  the  banks  paid  to  the  sinking 
fund  commissioners  for  the  city  of  Louisville  the  substantial  sam  of 
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^150,000.  Had  the  agreement  not  been  entered  into,  it  is  certain 
that  the  complainant  would  have  obtained  formal  judgment  is  a 
prohibition  suit,  and  would  now  have  been  in  the  same  position  as 
the  Lonisyille  Banking  Company.  Kelyiug  on  the  binding  charac- 
ter of  the  agreement,  however,  judgment  was  not  taken  in  the  name 
of  complainant.  Equity  and  justice  require  that  effect  should  be 
given  to  an  agreement  upon  the  faith  of  which  |150,000  was  imme- 
diately paid  to  the  city,  and  a  formal  judgment  was  not  taken.  It 
is  just  that,  inasmuch  as  the  banks  would  have  been  bound  by  a 
diverse  judgment,  they  shall  have  the  benefit  of  a  judgment  which 
was  rendered  in  favor  of  their  colleagues  selected  to  represent  them 
in  the  suit.  This  conclusion  necessarily  leads  to  the  result  that 
the  demurrer  to  the  bill  must  be  overruled,  and  the  motion  for  a 
preliminary  injunction  allowed. 


LOUISVILLE  TRUST  CO.  ▼.  STONB  et  al.     SAME  T.  CITT  OP  LOUIS- 
VILLE.    FIDELITY  TRUST  &  SAFETY  VAULT  CO.  v,  STONE 
et  al.     SAME  V.  CITY  OF  LOUISVILLE. 

(Circuit  Court,  D.  Kentucky.    June  4,  1896.) 

Nob.  6,583,  6,684,  6,581.  and  6,582. 

L  ATTOBmr  akd  Clibst— Powbk  to  Bird  Cubitt  bt  AsBBEMxirr., 

The  power  of  an  attorney  to  bind  hla  client  by  consenting  that  a  le- 
clslon  In  another  case  shall  be  binding  on  blm  In  the  case  In  question  can 
only  exist  where  the  two  cases  involve  the  Bame  questions  of  law  and 
fact 

2.  Same. 

Whether  trust  companies  baring  no  genera]  banking  powers,  by  ac- 
cepting the  burdens  of  the  Kentucky  tax  law  of  May  17,  1886  (the  "Hewitt 
Act"),  thereby  acquired  an  Irrevocable  contract  right  to  exemption  from 
other  forms  of  taxation,  Is  a  different  question  from  that  as  to  whether 
regular  banking  corporations,  by  like  conduct,  acquired  such  a  right;  and 
hence,  in  proceedings  brought  by  trust  companies  and  banks  against  a 
city  to  establish  an  exemption  on  this  ground,  the  city  attorney  has  no 
authority  to  bind  the  city  by  an  agreement  that  the  suits  Involving  the 
rights  of  the  trust  companies  shall  abide  the  result  of  suits  Involving 
the  rights  of  the  banks. 

&  Rbb  JinncATA— Qubbtioks  Concluded. 

An  adjudication  that  banks  accepting  the  provisions  of  the  "Hewitt 
Tax  Law"  (Act  Ky.  May  17,  1S8C)  acquired  an  Irrevocable  right  to  exemp- 
tion from  other  forms  of  taxation  is  not  conclusive  that  trust  companies, 
having  no  general  banking  powers,  by  like  acceptance,  acquired  a  similar 
exemption. 

Helm-  &  Bruce,  for  complainants. 
Henry  L.  Stone,  for  city  of  Louisville. 

W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone,  etc.,  board  of  val- 
uation and  assessment  of  the  state  of  Kentucky. 

Before  HARLAJN,  Circuit  Justice,  and  TAPT  and  LUETON,  Cir- 
ouit  Judges. 

TAFT,  Circuit  Judge.     The  Louisville  Trust  Company  and  the 
Fideli^  Trust  &  Safety  Vault  Company  were  parties  to  the  agree- 
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ment  made  between  the  bauks  of  Louisville  and  the  city  attomer, 
by  which  the  question  of  the  liability  of  the  banks  of  Louisville 
under  the  license  ordinance  of  the  city  of  Louisville  was  carried 
by  three  test  cases  to  the  court  of  appeals.  By  that  agreement 
these  trust  companies  were  included  within  the  clause  represented 
by  the  Louisville  Banking  Company,  as  a  bank  of  the  state,  organ- 
ized since  the  act  of  1856.  The  trust  companies  were  organized 
under  charters  each  of  which  contained  the  following  clause:  "But 
Qothing  herein  shall  be  construed  to  permit  said  company  to  dis- 
count paper  or  to  engage  in  the  business  of  banking."  By  subse- 
quent amendments  some  additional  powers  were  given  which  are 
usually  exercised  by  banks,  but  there  was  no  amendment  to  the 
charter  of  either  permitting  it  to  engage  in  the  busiqess  of  regular 
or  general  banking.  The  power  to  qualify  and  act  in  various  trust 
or  fiduciary  capacities  constituted  the  chief  object  in  the  organiza- 
tion of  these  companies.  Section  5  of  the  amended  charter  of  the 
Louisville  Trust  Company  contains  the  following: 

"For  purposes  of  taxation,  this  company  sliaU  be  classed  and  treated  as  one 
of  the  banks  of  this  state,  and  shall  be  subject  to  and  pay  the  same  rate  of 
taxes,  to  same  parties,  at  the  same  time,  In  same  manner,  and  for  the  same 
purposes  only,  as  may  be  provided  by  la-w  from  time  to  time,  as  the  banks 
doing  business  to  this  state."    Laws  1885-86,  p.  687. 

In  the  case  of  Louisville  Trust  Co.  v.  City  of  Louisville  (Ky.)  30 
S.  W.  991,  Judge  Grace,  in  the  course  of  his  opinion,  expressed  the 
view  that  this  was  not  a  bank,  and  that  it  was  not  entitled  to  any 
exemption  from  taxation,  because  it  rendered  no  public  service  to 
the  state,  and  that  this  was  the  only  ground  upon  which  it  could 
be  excused  from  taxation  under  the  old  constitution.  It  has  been 
held  by  the  court  of  appeals  of  Kentucky  that  it  was  competent  to 
exempt  banks,  under  that  constitution,  because  they  did  render 
public  services.  It  is  thus  apparent  tiiat  the  question  whether 
the  trust  companies  had  an  irrevocable  contract  under  the  Hewitt 
act  (Act  Ky.  May  17,  1886)  was  not  the  same  as  that  presented  with 
respect  to  the  banks.  The  power  of  an  attorney  to  bind  his  client 
by  consenting  that  a  decision  in  another  case  shall  be  binding  upon 
him  in  the  case  in  question  can  only  exist  where  the  two  cases 
involve  the  same  questions  of  law  and  fact;  otherwise,  the  attorney 
might  conclude  his  client's  rights  by  an  event  having  no  relevant 
relation  to  the  merits  of  the  controversy  in  which  he  is  acting  as 
attorney.  Hence  it  follows  that  the  contract  of  the  city  attorney 
on  behalf  of  the  city  of  Louisville,  in  so  far  as  it  attempted  to  make 
the  taxation  of  the  trust  companies  depend  upon  the  judgipents  in 
the  three  test  cases  of  the  banks,  was  beyond  his  authority,  and  that 
the  trust  companies  cannot  rely  on  those  judgments  as  res  judicata. 
Indeed,  the  same  conclusion  may  be  reached  irrespective  of  the 
city  attorney's  authority.  The  point  adjudged  in  the  three  cases 
was  that  banks  accepting  the  Hewitt  act  had  an  irrevocable  tax  ex- 
emption. The  point  at  issue  here  concerns  the  tax  exemption  of 
the  trust  companies.  This  is  a  different  question,  as  we  have  seen, 
and  is  not  foreclosed,  therefore,  by  the  judgment  in  favor  of  the 
banks.     The  indispensable  element  in  a  successful  plea  of  res  judi- 
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cata  is  that  the  point  adjudged  and  the  point  at  issue  shall  be  the 
«ame.  If  the  complainants  cannot  rely  on  the  bar  of  the  prior  ad- 
judication, we  mnst,  of  course,  reach  the  same  conclusion  upon 
the  question  of  irrevocable  contract  on  its  merits  that  we  have 
reached  in  the  case  of  the  Northern  Bank  of  Kentucky.  The  mo- 
tion for  preliminary  injunction  must  therefore  be  denied,  the  de- 
murrers to  the  bills  sustained,  and  the  bills  dismissed. 


JIBST  NAT.  BANK  ▼.  STONB  et  al.  -  SAMB  v.  OITY  OS*  LOOISVILLB. 
AMERICAN  NAT.  BANK  ▼.  STONB  et  al. 

(Circuit  Court,  D.  Kentucky.   June  4,  188S.) 

•  Nos.  6,569,  6,675,  6,676. 

"L  Statk  Taxation  of  National  Banks. 

The  Kentucky  revenue  act  of  November  11,  1892,  providing:  for  the  taxa- 
tion of  banlcB  and  other  corporations,  as  applied  to  national  banks.  Is  a 
tax,  not  on  the  franchise  granted  by  congress,  but  on  the  equivalent  in 
valne  of  Ita  shares  of  capital  stock,  and  is  not  therefore  in  violation  of 
Bev.  St  V.  S.  i  5219,  prescribing  the  manner  in  which  national  banks  may 
be  taxed  by  the  states.  . 

t,   SAMK— DiSCBIHINATION. 

When  a  state  taxing  statute  by  its  terms  is  designed  to  operate  equally 
upon  all  banks,  state  and  national,  but,  through  the  application  of  the 
doctrine  of  res  judicata,  certain  state  banks  are  exempted  from  its  opera- 
tion, this  does  not  result  In  such  a  discrimination  against  national  banka 
as  is  forbidden  by  Rev.  St.  U.  S.  {  5219. 

Helm  &  Bruce,  for  complainants. 
Henry  L.  Stone,  for  city  of  Louisville. 

W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone,  etc.,  board  of  valu- 
ation and  assessment  of  the  state  of  Kentucky. 

Before  HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Cir- 
cuit Judges. 

TAFT,  Circuit  Judge.  The  First  National  Bank  was  organized 
in  October,  1863,  under  the  national  banking  laws,  and  its  charter 
rights  were  extended  September  6,  1882.  It  did  not  formally  ac- 
cept the  Hewitt  act,  in  accordance  with  the  terms  of  that  act.  The 
averment  of  the  bill  upon  this  point  is: 

"Your  orator  shows  that  from  the  1st  day  of  July,  1887,  although  it  was 
not  by  the  United  States  banking  acts  bound  to  submit  to  taxation  under  the 
'Hewitt  BilV  it  nevertheless  did  so,  and  from  said  date  regularly  reported 
to  the  auditor  of  public  accounts  of  the  state  of  Kentucky,  under,  and  In  ac- 
cordance with  the  provisions  of  said  Hewitt  bill;  and  the  said  state,  through 
its  proper  officers,  received  and  appropriated  said  taxes  paid  by  your  orator 
as  aforesaid.  Your  orator  has  no  real  estate,  and  never  had.  In  the  way 
above  stated,  your  orator  accepted  the  provisions  of  the  Hewitt  bill." 

The  American  National  Bank  was  organized  after  the  passage  of 
the  Hewitt  act,  so  that  it  could  not  accept  that  act  in  accordance 
with  its  provisions.     The  averment  of  its  bill  upon  this  point  is : 

"Tour  orator  shows  that  from  the  1st  day  of  July,  1890,  although  It  was 
not  by  the  United  States  banking  acts  bound  to  submit  to  taxation  under  the 
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Hewitt  bill,  It  nevertheless  did  so,  and  from  said  date  regularly  reported 
to  the  auditor  of  public  accounts  of  the  state  of  Kentucky,  under,  and  in  ac- 
cordance with  the  provisioLis  of  said  Hewitt  bill;  and  the  said  state,  tbrougb 
Us  proper  officers,  received  and  appropriated  said  taxes  paid  by  your  orator 
us  aforesaid.  Your  orator  has  since  its  organization  paid,  to  the  city,  taxes 
on  the  building  in  which  It  does  business.  In  the  way  above  stated,  year 
orator  accepted  the  provisions  of  the  Hewitt  bill." 

Each  of  the  bills  in  the  abore-entitled  causes  contained  these  arer- 
ments: 

"Your  orator  respectfully  shows  to  the  court  that  the  existing  laws  of  tbe 
state  of  Kentucky  do  not  provide  for  taxing  the  shares  of  your  orator  as  per- 
mitted by  the  act  of  congress,  but  attempt  to  subject  to  taxation  Its  fran- 
chise granted  by  the  congress  of  the  United  States  and  Its  other  intangible 
property,  such  as  Its  surplus,  undivided  profits,  and  Investments,  without 
lawful  right  to  do  so,  and  contrary  to  tbe  act  of  congress  In  such  cases  made 
and  provided.  Your  orator  has  never  consented  to  this  method  of  taxation, 
but  has  always  protested  against  the  same  as  illegal  and  contrary  to  the  act 
of  congress.  And  your  orator  respectfully  submits  that  said  statute  of  the 
state  of  Kentucky  Is  repugnant  to  the  act  of  congress  In  such  cases  made  and 
provided,  and,  because  of  said  repugnancy,  Is  void  and  of  no  binding  force 
as  against  your  orator.  Your  orator  further  shows  and  submits  to  the  court 
that  by  reason  of  tbe  formal  contract  entered  into  by  all  the  otber  batiks 
and  trust  companies  in  the  city  of  Louisville,  and  by  reason  of  the  former 
adjudication  in  favor  of  said  banks  and  trust  companies  establishing  the 
validity  of  said  contract,  they  will  escape  local  taxation,  except  on  the  bouses 
owned  by  them  respectively,  In  which  they  respectively  do  business;  an<l 
your  orator,  coming,  as  It  does,  Into  direct  competition  with  said  institutluus. 
will  be  driven  out  of  business  If  subjected  to  local  taxation;  wherefore  it 
respectfully  insists  it  Is  protected  by  the  acts  of  congress  against  such  unjust 
discrimination." 

The  first  question  is  whether  the  revenue  act  of  November.  1892, 
taxes  the  national  banks  in  a  way  inconsistent  with  the  permission 
given  by  congress. 

Section  5219  of  the  Revised  Statutes  of  the  United  States  is  as 
follows: 

"Nothing  herein  shall  prevent  all  the  shares  in  any  association  from  being 
Included  In  the  valuation  of  the  personal  property  of  the  owner  or  bolder  of 
such  shares  In  assessing  taxes  Imposed  by  authority  of  tbe  state  within 
which  the  association  Is  located;  but  tbe  legislature  of  each  state  may  deter- 
mhie  and  direct  the  manner  and  place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the  state,  subject  only  to  the  two  re- 
strictions, that  the  taxation  shall  not  be  at  a  greater'  rate  than  is  assessed 
upon  other  moneyed  capital  In  the  hands  of  Individual  citizens  of  soch  state, 
and  that  tbe  shares  of  any  national  banking  association  owned  by  nonresi- 
dents of  any  state  shall  be  taxed  In  tbe  city  or  town  where  the  bank  la 
located  and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  state,  county  or  municipal  taxes,  to 
the  same  extent  according  to  Its  value,  as  other  real  property  Is  taxed." 

The  state  derives  its  power  to  tax  national  banks  from  this  sec- 
tion. The  question  is  whether  the  provision  for  taxation  of  banks 
under  the  revenue  act  of  November,  1892,  is  a  violation  of  this  sec- 
tion. The  proviaons  of  that  act  are  that  all  banks  shall  be  taxed 
upon  their  real  property  and  personal  property,  and  also  taxed  upon 
thdr  franchises  to  be  assessed  by  subtracting  the  value  of  the 
tangible  property  from  the  value  of  the  capital  stock  of  the  com- 
pany. It  is  argued  that  the  state  has  no  right  to  tax  the  franchises 
conferred  by  the  government  of  the  United  States.     But  it  has  been 
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decided  in  the  cases  of  Henderaon  Bridge  Co.  t.  Kentucky,  166  U. 
S.  150,  17  Sup.  C5t.  532,  and  Adams  Exp.  C3o.  t.  Kentucky,  160  U.  S. 
171,  17  Supw  Ct.  527,  that  the  word  "franchise,"  in  the  revenue  act 
of  1892  was  not  employed  in  a  technical  sense,  and  that  the  legisla- 
tive intention  was  plsdn  that  the  entire  property,  tangible  and  in- 
tangible, of  ail  foreign  and  domestic  corporations,  and  all  foreign 
and  domestic  companies,  possessing  no  franchise,  should  be  valued 
as  an  entirety,  that  the  value  of  the  tangible  property  should  be  de- 
ducted, and  that  the  value  of  the  intangible  proi)erty  thus  ascer- 
tained should  be  taxed  under  these  provisions.  It  will  be  seen, 
therefore,  that  the  taxation  upon  nil  banks  is  nothing  but  a  tax 
upon  the  value  of  its  capital  stock.  There  is  no  discrimination 
whatever  against  national  banks  in  favor  of  state  banks,  because 
they  are  all  subject  to  the  same  rule  of  taxation. 

The  supreme  court  of  the  United  States  has  given  section  5219  a 
very  liberal  construction  in  sustaining  state  taxation  of  national 
banks  if  not  inconsistent  with  the  purpose  of  congress  to  prevent  a 
discrimination  in  favor  of  state  banks  as  against  national  banks. 
Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the  case 
of  Davenport  Nat.  Bank  v.  Davenport  Board  of  Equalization,  123  U. 
S.  83,  8  Sup.  Ct.  73,  said: 

"It  has  never  been  held  by  this  court  that  the  states  should  abandon  sys- 
tems of  taxation  of  their  own  banks,  or  of  money  In  the  hands  of  their  other 
corporations,  which  they  may  think  the  most  wise  and  etflclent  modes  of 
taxing  their  own  corporate  organizations,  In  order  to  make  that  taxation  con- 
form to  the  system  of  taxing  the  national  banks  upon  the  shares  of  their 
stock  In  the  bands  of  their  owners.  All  that  has  ever  been  held  to  be  neces- 
sary Is  that  the  system  of  state  taxation  of  Its  own  citizens,  of  its  own  banks. 
and  of  its  own  corporations  shall  not  work  a  discrimination  unfavorable  to 
tbe  holders  ^f  the'  shares  of  the  national  banks.  Nor  does  the  act  of  con- 
gress require  anything  more  than  this.  Neither  its  language  nor  Its  purpose 
can  be  construed  to  go  any  further.  Within  these  limits,  the  manner  of  as- 
sessing and  collecting  all  taxes  by  the  states  is  uncontrolled  by  the  act  of 
congress." 

'  See,  also,  Mercantile  Bank  v.  City  of  New  York,  121  U.  S.  138,  7 
Sup.  Ct.  826,  and  Bank  of  Redemption  t.  Boston,  125  U.  S.  60,  8  Sup. 
Ct.  772;  Palmer  v.  McMahon,  133  U.  S.  660,  10  Sup.  Ct.  324. 

It  is  contended,  however,  that  the  definition  .given  to  the  term 
"capital  stock,"  used  in  the  revenue  act  of  1892,  includes  more  than 
the  sum  of  the  values  of  the  shares  of  the  capital  stock  of  a  corporation. 
It  is  true  that  in  the  case  referred  to  (Henderson  Bridge  Co.  v.  Com.,  31 
S.  W.  486)  the  court  of  appeals  of  Kentucky  held  that  it  was  proper 
for  the  board  of  valuation  and  assessment  to  fix  a  valuation  of  the 
capital  stock  of  the  Henderson  Bridge  Company  at  more  than  the 
market  value  of  the  sum  of  the  shares  of  the  capital  stock.  In  that 
company  the  shares  of  capital  stock  aggregated  $1,000,000,  the  mar- 
ket value  of  which  was  90  cents  on  the  dollar.  It  had  a  mortgage 
upon  its  property  to  secure  a  bonded  indebtedness  of  $2,000,000.  In 
reaching  the  amount  of  the  capital  stock  of  the  bridge  company,  the 
board  added  the  market  value  of  the  shares  of  the  capital  stock  to  the 
market  value  of  the  mortgage  bonds,  taking  it  for  granted  that  that 
would  show  the  real  amount  of  property,  tangible  and  intangibl*. 
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owned  I^  the  companj.  This  mode  of  assessing  the  capita]  stock 
was  hdd  to  be  proper  under  the  law.  In  such  a  case,  of  course,  the 
assessment  for  taxation  would  be  more  than  the  value  of  the  shares 
of  the  capital  stock.  TSiere  could  be  no  such  result,  however,  in 
the  application  of  the  law  to  national  banks,  because  they  are  not 
permitted  to  issue  bonds,  and  do  not  hold  property  under  mort- 
gage. It  is  not  averred  in  the  bill,  and  it  does  not  appear,  that  the 
assessment  of  valuation  for  taxation  against  these  complainant 
banks  exceeds  the  market  valne  of  their  shares  of  capital  stock. 
However  the  law  may  operate,  therefore,  upon  that  class  of  corpo- 
rations which  have  bonded  indebtedness,  it  certainly  does  not  in 
the  case  of  the  national  banks  tax  anything  more  than  the  equivalent 
in  value  of  the  shares  of  the  capital  stock.  If  it  does  so,  there 
ought  to  be  some  averment  to  show  this.  Supervisors  t.  Stanley, 
105  U.  S.  311.     The  bill  contains  no  such  statement. 

Another  objection  to  the  operation  of  the  revenue  act  upon  tte 
complainants  is  that  certain  of  the  state  banks  and  national  banks 
are  now,  by  reason  of  the  previous  litigation,  enabled  to  escape  all 
taxation  except  that  provided  under  the  Hewitt  act,  and  that  this  is 
a  discrimination  against  them,  in  violation  of  section  5219,  above 
quoted. 

In  Lionberger  v.  Bouse,  9  Wall.  468,  the  fact  that  a  state  coald  not 
collect  a  tax  past  a  certain  amount  in  the  two  banks  of  issue,  which 
it  had  at  that  time,  was  held  no  bar  to  the  collection  of  the  tax  on 
the  shares  of  the  national  banks  for  a  greater  amount.  In  this  case 
Mr.  Justice  Davis,  who  delivered  the  opinion  of  the  court,  conduded 
as  follows: 

"Without  pursuing^  the  subject  further,  It  Is  enough  to  say,  In  our  opinion. 
congress  meant  no  more  by  the  second  limitation  in  the  provlso«to  the  forty- 
flrst  section  of  the  national  banking  act  tbaif  to  require  of  each  state,  as  a 
condition  to  the  exercise  of  the  power  to  tax  the  shares  in  national  banks, 
that  It  should,  as  far  as  it  had  the  capacity,  tax  In  like  manner  the  ahares  of 
banks  of  issue  of  its  own  creation." 

In  the  former  litigation  certain  banks  have  been  declared  to  be 
free  from  taxation  by  reason  of  a  contract  of  exemption.  By  subse- 
quent decisions  in  the  same  court,  if  that  be  a  material  question  in 
that  court,  the  former  ruling  was  declared  erroneous.  But,  by  the 
doctrine  of  res  judicata,  the  particular  banks  engaged  in  the  prior 
litigation  are  able  to  rely  upon  it  as  a  bar  to  the  enforcement  of 
the  law  of  1892.  That  law,  by  its  terms,  applied  to  all  banks  equally. 
In  so  far  as  the  state  has  had  the  power  to  do  so,  therefore,  it  ha» 
made  the  taxation  of  all  banks  equal.  We  do  not  think  that  the  ex- 
ceptions to  the  operation  of  the  law,  produced  by  the  accident  of 
litigation,  can  make  the  discrimination  arising  between  the  parties 
to  the  litigation  and  those  who  were  not  parties, — a  discrimination 
within  the  inhibition  of  section  5219  of  the  national  banking  act. 
The  motions  for  preliminary  injunction  will  be  denied,  the  demur- 
rers to  the  bills  will  be  sustained,  and  the  bills  dismissed. 
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NORTHERN  BANK  OP  KENTUCKY  v.  STONE  et  bI. 

(Glrcnlt  Ck>urt,  D.  Kentucky.   June  4,  1898.) 

No.  6,585. 

1.  Hx8  Judicata — Parties  Concludbd. 

In  a  suit  by  a  bank  to  enjoin  a  county  from  collecting  a  tax,  an  ad- 
judication tbat  the  bank  bad  an  Irrevocable  contract  with  the  state  for 
exemption  from  such  taxes  by  reason  of  accepting  the  provisions  of  a  cer- 
tain prior  act  Is  not  conclusive,  In  a  subsequent  suit  Involving  the  right 
of  other  counties  and  certain  municipal  corporations  to  collect  taxes  from 
the  bank  under  the  same  statute. 

&    BaKB  —  COBCLDSIVBSSSS  A8  TO  PaRTT  NOT    OF    RbCORD  —  PBBSBHCB  OF  AT- 
TORNEY. 

The  fact  that.  In  a  suit  to  restrain  a  county  from  enforcing  collection 
of  a  tax  under  a  state  law,  the  attorney  general  of  the  state  appears  In 
the  court  of  appeals  in  behalf  of  the  commonwealth,  which  Is  not  a  party 
to  the  record,  does  not  make  the  adjudication  res  judicata  as  against  the 
state,  and  as  against  other  counties  and  municipalities  thereof.  • 
IL  CoBFOBATioNs — Refbal  OF  Chakteb — Irrbvooablb  Contraots. 

Act  Ky.  1856,  declaring  that  all  charters  and  grants  of  or  to  corporations, 
or  amendments  thereof,  and  all  other  statutes,  "shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature,  unless  a  contrary  Intent  be 
therein  plainly  expressed,"  applies  not  only  to  subsequent  grants  of 
original  charters,  but  to  extensions  of  pre-existing  charters. 
4  Samb— Extension  of  Bank  Charter. 

The  Kentucky  Aatute  of  1884  extending  the  charter  of  the  Northern  Bank 
of  Kentucky  without  new  conditions,  except  tbat  the  extension  shall  be 
formally  accepted  by  the  bank,  shows  no  Intention  that  the  extended  char- 
ter shall  not  be  subject  to  repeal  or  amendment  In  accordance  with  the 
provisions  of  the  act  of  1856. 
&  Taxation  of  Banks— CoNTBAcrr  Exbkftiohb. 

The  Kentucky  statute  of  1886  known  as  the  "Hewitt  Act"  lays  a  tax 
of  75  cents  per  share  on  banks  and  certain  other  corporations,  and,  In  sec- 
tion 4  of  article  2,  declares  that  all  banks  and  corporations  accepting  the 
act  shall  be  exempt  from  all  other  taxation  so  long  as  said  tax  shall  be 
paid.  Section  6  provides  that  the  act  shall  be  subject  to  the  act  of  1866, 
making  repealable  and  amendable  all  charters  or  amendments,  and  other 
statutes  thereafter  passed.  Hdd,  tbat  the  acceptance  of  the  act  by  a  bank 
merely  created  a  contract  exemption  from  other  taxation  wbicb  the  legis- 
lature could  revoke  at  pleasure. 

Bill  by  the  president,  directora,  and  company  of  the  Northern 
Bank  of  Kentucky  against  Samuel  H.  Stone  and  others. 

Tbe  bHI  In  this  case  averred  that  the  complainant  bank  was  a  corporation 
originally  organized  by  an  act  of  the  general  assembly  of  Kentucky  approved 
February  20,  1835,  to  do  a  general  banking  business.  Its  corporate  life 
was  made  to  terminate  May  1, 1865.  The  act  of  February  16,  1858,  continued 
the  charter  privileges  of  the  complainant  in  full  force  for  20  year*  from  May 
1,  1866,  upon  Its  acceptance  of  certain  conditions,  to  which  the  complainant 
duly  consented.  An  act  approved  February  6,  1882,  provided  that  tbe  charter 
rights  and  privileges  of  the  complainant  should  continue  and  extend  In  full 
force  for  20  years  from  and  after  May  1, 1885;  reserved  to  the  general  assem- 
bly the  right  to  alter,  change,  amend,  or  repeal  the  act,  and  the  charter  and 
amendments  thereto;  and  required  that,  before  the  act  should  go  into  effect. 
It  should  be  approved  and  accepted  by  a  majority  in  interest  of  the  stock- 
holders. The  act  was  never  accepted  or  approved  by  the  stockholders. 
Thereafter  another  act  was  passed,  approved  March  6,  1884,  providing  that 
tbe  chartered  rights  and  privileges  of  the  complainant  ^onld  be  extended 
In  full  force  for  20  years  from  and  after  the  Ist  of  May,  1885,  and  that  the 
act  abould  go  into  effect  when  it  should  be  approved  by  tbe  stockholders  of 
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the  bank  and  notice  of  the  approval  given  to  the  governor  of  the  common- 
wealth. It  did  not  contain  the  clause  reserving  to  the  legislature  the  power 
of  repeal.  It  was  duly  accepted.  The  fifteenth  section  of  the  original  charter 
of  the  complainant  required  the  cashier  to  pay  to  the  treasurer  of  the  com- 
monwealth 25  cents  on  each  $100  of  stock  held  and  paid  for  In  said  bank 
which  should  be  in  full  of  all  tax  or  bonus:  provided,  that  the  legislature  migbt 
increase  or  diminish  the  same,  but  at  no  time  should  the  tax  exceed  50  cents 
on  each  $100  of  stock  paid  for  in  said  bank.  By  an  act  of  1836  the  legisla- 
ture increased  the  tax  to  50  cents;  and  this  the  complainant  paid  eacb  ye&i 
down  to  July  1,  188G,  when  the  Hewitt  law  was  passed.  The  court  of  ap- 
peals of  Kentucky,  as  early  as  1838,  held  that  the  language  In  the  complain- 
ant's charter  constituted  a  contract  with  the  state,  which  was  inviolable. 
and  a  limitation  on  the  legislative  power  to  tax  the  stock  of  the  bank  or  its 
property.  Johnson  v.  Com.,  7  Dana,  339.  By  a  subsequent  decision  It  was 
determined  by  the  same  conrt  that  the  limitation  included  taxation  by  any 
of  the  municipal  sdbdivlsions  of  the  state,  and  therefore  prevented  such  mu- 
nicipal subdivisions  from  taxing  the  real  estate  of  the  bank,  although  sltn- 
ated  within  their  boundaries.  Farmers'  Bonk  of  Kentucky  v.  Com.,  6  Bash. 
127.  The  complainant  duly  accepted  within  the  required  time,  the  beneii: 
of  the  Hewitt  act,  by  filing  a  consent  in  writing,  under  the  seal  of  tbe  bank, 
with  the  governor  of  the  commonwealth,  and  paid  the  tax  under  the  Hewin 
act  from  that  time  down  to  July  1,  1893.  Thereafter  the  auditor  of 
state  refused  to  receive  the  tax  under  the  Hewitt  law,  although  tendered  by 
the  complainant.  Upon  tbe  announcement  of  the  decision  of  the  court  of 
appeals  in  1895  (31  S.  W.  1013),  payment  was  accepted  from  the  bank  for  the 
amount  due  under  the  Hewitt  law  from  1893  to  1896.  The  principal  office 
of  the  complainant  is  in  the  city  of  Lexington,  in  the  county  of  Fayette.  It 
has  one  branch  in  the  city  of  Paris,  in  the  county  of  ^ourbon,  and  another 
in  the  city  of  Covington.  The  bill  avers  that  the  revenue  act  of  1892  violate* 
the  contract  between  it  and  the  state  in  the  charter  and  the  amendments  to 
the  charter  and  the  contract  between  it  and  the  state  under  the  Hewitt  law. 
The  bill  further  avers  that  under  the  revenue  act  of  1892  the  board  of  valu- 
ation and  assessment  certified  to  the  authorities  of  the  county  of  Bourbon  tbe 
proportion  of  the  franchises  found  to  be  taxable  by  the  county  of  Bourbon 
in  tbe  year  1893;  that  thereupon  the  county  of  Bourbon  caused  to  be  placed 
in  tbe  bands  of  James  McCIure,  sheriff  of  said  county,  and  the  collector  of 
Its  revenue,  the  tax  bill  made  out  accordingly;  that  on  July  13.  1894,  tbe 
complainant  filed  in  the  circuit  court  of  Bourbon  county  (that  being  a  court 
of  general  Jurisdiction)  its  petition  against  the  said  county  and  sheriir.  set- 
ting forth  in  said  petition,  in  apt  terms,  the  contract  between  It  and  tbe  state 
in  regard  to  taxation  under  the  original  charter  and  under  tbe  Hewitt  law. 
claiming  that  no  taxes  could  be  collected  from  the  complainant  except  In  pur- 
suance thereof  during  its  charter  life,  and  that  the  act  of  November  11,  1892, 
was  unconstitutional  and  void,  as  impairing  the  obligation  of  tbese  contracts, 
and  praying  the  court  to  establish  these  contracts,  and  to  enjoin  the  said 
Bourbon  county  and  McClure,  the  sheriff,  from  attempting  to  collect  any 
taxes  contrary  thereto;  that,  issue  having  been  joined  upon  the  complain- 
ant's said  suit,  a  judgment  was  rendered  in  the  Bourbon  circuit  court  to  th«> 
effect  that  thtf  act  of  November  11,  1892,  did  not  violate  any  contract  between 
the  complainant  and  the  state,  and  judgment  was  entered  accordingly;  that 
thereupon  the  complainant  appealed  from  said  judgment  t9  the  court  of 
appeals  of  Kentucky;  that  in  that  court  Its  appeal,  having  come  on  to  be 
heard,  was  argued  by  counsel,  among  others,  by  the  attorney  general  for  the 
commonwealth  of  Kentucky  on  behalf  of  the  commonwealth,  who  insisted 
upon  the  affirmance  of  the  judgment;  but  the  court  adjudged  that  the  judg- 
ment of  the  lower  court  was  erroneous,  and  remanded  the  case  to  tbe  Bourbon 
circuit  court  for  a  judgment  in  conformity  to  its  opinion,  In  which  opinion  it 
was  held  that  the  Northern  Bank  of  Kentucky  had  an  Irrevocable  contract 
under  the  Hewitt  act  and  its  charter,  which  prevented  the  authorities  of  the 
state  or  any  of  Its  municipal  subdivisions  from  imposing  any  other  tax  than 
that  prescribed  in  the  Hewitt  act.  The  bill  concludes  as  follows:  "The 
premises  considered,  the  complainant  says  It  has  been  fully  and  finally  adju- 
dicated In  proceedings  between  It  and  the  said  Bourbon  county  (which  rep- 
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resented  the  commoDTvealtb,  and  in  law  all  other  mnnldpalltles  deriTlng 
power  from  the  commonwealth)  that  complainant's  contract  Is  valid  and  en- 
forceable, and  that  the  complainant  cannot  be  subjected  to  any  greater  rate 
of  taxation  than  that  agreed  upon  by  It  under  the  Hewitt  law;  if  the  com- 
monwealth of  Kentucky  shall  be  adjudged  to  have  retired  from  said  con- 
tract, then  to  no  greater  rate  of  taxation  than  Is  provided  for  under  the 
complainant's  charter  and  amendments." 

J.  D.  Hunt  and  Humphrey  &  Davie,  for  complainant. 
W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone,  etc.,  board  ot 
valuation  and  assessment  of  the  state  of  Kentucky. 
John  R  Allen,  for  Fayette  county. 
W.  P.  Kimball,  for  city  of  Lexington. 
W.  McD.  Bhaw,  for  city  of  Covington, 

Before  HARLAN,  Qrcnit  Justice,  and  TAFT  and  LUBTOK,  Cir- 
cuit Judges. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  Under 
the  decision  already  rendered  in  the  case  of  the  Bank  of  Kentucky 
against  Stone  and  others,  there  can  be  no  doubt  that,  on  the  case 
made  both  in  the  bill  and  on  the  proof,  the  defendants  the  board  of 
valuation  and  assessment  and  Bourbon  county  are  estopped  by  the 
former  adjudication  from  asserting  that  the  complainant  bank  is 
liable  for  any  taxes  to  Bourbon  county  under  the  revenue  act  of 
1892,  because,  as  between  the  complainant  and  that  county,  it  was 
adjudicated  that  the  complainant  had  an  irrevocable  contract  with 
the  commonwealth  by  which  all  taxation  against  it  should  be  lim- 
ited to  the  tax  provided  in  the  Hewitt  act,  and  that  the  tax  upon 
the  franchise  under  the  revenue  act  was  a  violation  of  such  contract. 

It  is  also  contended  on  behalf  of  the  complainant  that  the  other 
defendants,  Fayette  county,  the  city  of  Lexington,  the  city  of  Cov- 
ington, and  the  city  of  Paris,  are  equally  bound  bv  the  adjudication 
against  the  county  of  Bourbon.  We  do  not  think  that  this  con- 
tention can  be  sustained.  The  theory  seems  to  be  that,  as  tiie 
county  of  Bourbon  is  a  municipal  corporation  under  the  state  gov- 
ernment, the  state  is  bound  by  the  adjudication  against  it,  and 
therefore  every  other  subdivision  is  bound.  It  seems  to  us  that  this 
would  be  extending  the  doctrine  of  res  judicata  further  than  any 
authority  will  justify.  The  argument  is  based  upon  the  decision 
of  the  court  of  appeals  of  Kentucky  in  Franklin  County  Court  v. 
Deposit  Bank  of  Frankfort,  87  Ky.  382,  9  S.  W.  212.  In  that  case 
the  Deposit  Bank  of  Frankfort  was  seeking  to  enjoin  the  county 
court  of  Franklin  county  from  levying  a  tax  upon  its  property  in 
addition  to  the  tax  of  50  cents  a  share  upon  its  stock  which  its 
charter  provided  should  be  in  full  of  all  tax  or  bonus.  It  was  held 
that  this  was  a  contract  which  prevented  any  addftional  tax  in  any 
form  upon  its  property  by  the  state.  The  court  then  continued : 
■  "But  It  is  contended  that  its  terms  do  not  bar  the  county  and  city  from  lev- 
ying and  collecting  taxes  for  county  and  city  purposes.  In  this  position 
counsel  clearly  overlook  the  fact  that  the  county  and  city  ai«  Integrant  parta 
•t  tlte  state,  and  that  they  cannot  levy  and  collect  taxes  without  the  author- 
ity of  the  state  conferring  that  right  upon  them.  So,  the  absurdity  Is  present- 
ed that  the  state  contracts  with  the  appellee.  In  consideration  of  Its  paying 
tttf  cents  on  each  one  hundred  dollars  of  Its  capital  stock,  to  release  it  of  all 
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tax  or  bonus  (this  Is  the  meaning  of  the  language),  and  at  the  same  time 
authorizes  Its  local  subdivisions  to  levy  and  collect  other  taxes  off  of  the  a]>- 
pellee;  that  is  to  say,  that  the  state,  by  its  contract  with  the  appellee,  de- 
prives itself  of  the  right  to  levy  and  collect  other  taxes  off  of  the  appellee, 
but  may,  notwithstanding,  authorize  all  of  its  Bobdivlsions,  if  the  appellee's 
property  were  distributed  In  all  of  them,  to  levy  and  collect  other  or  addi- 
tional taxes  off  of  it.  It  seems  that  It  would  occur  to  one  at  first  blush  tbat 
such  a  procedure  would  be  a  palpable  violation  of  the  contract.  Under  such 
a  coutract  between  Indirlduals,  a  doubt  could  not  exist.  The  state,  'wben 
she  makes  a  contract  based  upon  a  valuable  consideration,  stands  upon  pre- 
cisely the  same  footing." 

This  decision  adjudged  two  things:  First,  that  the  state  had 
power  by  contract  to  impose  a  limitation  upon  the  taxing  power, 
whether  exercised  by  itself  or  by  municipalities  in  which  it  migrht 
vest  the  same  power;  and,  second,  that  the  language  of  the  restric- 
tion in  this  case  must  be  construed  as  intended  to  limit  the  whole 
power,  whether  exercised  by  state  or  with  the  state's  permisBion 
by  municipalities.  The  argument  of  counsel  assumes  that  as  the 
county  derives  its  power  to  tax  from  the  stat^,  which  is  all  that 
was  decided  in  the  case  cited,  it  is,  in  levying  taxes,  the  mere  agent 
of  the  state,  and  therefore  a  judgment  against  the  county  on  a  tax 
question  is  a  judgment  against  the  agent  in  respect  of  the  business 
of  the  principal,  and  is  binding  upon  the  latter  as  a  privy.  Indeed, 
the  argument  goes  further.  It  assumes  that  a  county  is  a  part  of 
the  state  government,  and  therefore  a  judgment  against  the  county- 
is  a  judgment  in  fact  against  the  state.  This  is  applying  the  doc- 
trines of  agency  and  privity  under  circumstances  to  which  they  have 
but  little  application.  The  source  of  all  political  power  includinj^ 
the  power  to  tax  is  in  the  people  of  the  state.  By  a  constitntion 
they  create  a  state  government  and  a  legislature,  and  confer  upon 
the  legislature  power  to  organize  local  municipal  governments,  and 
to  give  such  governments  the  power  to  levy  taxes  in  order  to  dis- 
charge their  other  appointed  functions.  The  municipal  gorern- 
ments  are  entities  distinct  from  the  state  government,  incurring 
liabilities  of  their  own  in  no  way  binding  upon  the  state,  and  ac- 
quiring rights  and  property  in  which  the  state  has  no  property  in- 
terest. Except  where  the  law  makes  the  municipal  government  an 
agent  for  the  state  in  collecting  the  state's  tax:es  or  in  discharging^ 
some  other  state  function,  there  is  no  relation  between  the  one  and 
the  other  of  principal  and  agent,  as  that  relation  is  usually  under- 
stood in  the  law.  The  state  may,  through  its  legislative  branch, 
confer  upon,  and  withdraw  from,  the  counties  and  cities,  power  of 
taxation.  But,  when  the  power  thus  conferred  is  for  the  benefit 
of  the  local  community  in  which  it  is  to  be  exercised,  its  exerci8«» 
is  not  by  an  agent  for  a  principal;  it  is  by  a  quasi  independent  gov- 
ernment, for  the  benefit  of  the  people  within  its  limits.  The  legis- 
lature, if  not  restrained  by  the  constitution,  may,  by  contract  with 
individuals,  limit  its  power  either  to  levy  taxes  itself  or  to  grant 
the  right  of  taxation  to  municipalities;  and  the  individual  may 
avail  himself  of  such  restriction  by  resisting  taxation  in  violation 
thereof  either  by  the  state  or  nmnicipality.  But  in  a  controversy 
between  the  individual  and  the  municipality  as  to  the  restriction, 
its  existence  or  extent,  the  latter  is  contending  for  the  benefit  of 
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itself  and  its  people,  not  for  the  state  and  its  people.  The  taxes  it 
proposes  to  collect  are  to  be  spent,  not  for  the  state  at  large,  but 
for  the  convenience  and  benefit  of  the  people  within  its  limits.  In 
seeking  by  suit  to  establish  its  right  to  tax,  therefore,  the  city  or 
county  is  not  acting  as  agent  for  the  state,  but  for  itself.  Hence 
the  judgment  is  not  binding  upon  the  state  as  principal. 

The  only  other  possible  relation  of  privity  of  the  state  to  the  liti- 
gation must  grow  out  of  the  fact  that  it  involves  the  validity  of  a 
power  granted  by  the  state  to  the  city  or  county:  but  this  does  not 
make  the  state  privy  to  the  judgment.  In  granting  the  power,  the 
state  did  not  enter  into  an  enforceable  covenant  of  w.arranty  with 
the  counties  and  cities  that  the  power  as  against  every  individual 
was  valid.  Certainly,  it  cannot  be  claimed  that  the  state  could  be 
vouched  in  by  the  county  or  city  as  a  warrantor  of  the  validity  of 
the  power,  or,  by  notice  of  the  pendency  of  the  suit,  could  be  bound 
conclusively  by  the  subsequent  judgment.  If  the  contention .  of 
counsel  for  the  complainant  is  sound,  it  must  follow  that  the  state 
and  all  its  municipalities,  great  and  small,  would,  by  a  judgment  in 
favor  of  an  individual  or  corporation  against  a  village  in  a  remote 
connty  adjudging  a  limitation  upon  the  taxing  power  of  the  state, 
be  estopped  to  deny  the  limitation  in  any  future  litigation  with 
the  same  individual  or  corporation,  although  no  appeal  may  have 
been  taken  to  a  higher  court,  and  although  neither  the  state  nor 
the  other  municipalities  may  have  had  any  notice  whatever  of  the 
litigation,  or  any  right  or  opportunity  to  be  heard  upon  the  question 
decided.  We  do  not  decide,  because  it  is  not  necessary  to  do  so, 
whether  a  county  or  city  would  be  privy  to  a  judgment  against  the 
state  adjudging  a  limitation  upon  the  taxing  power;  but  it  suffices 
to  say  that  the  question  is  in  some  important  respects  different 
from  the  one  we  have  been  discussing. 

The  case  of  People  v.  HoUaday,  93  Cal.  241,  29  Pac.  54,  does  not, 
it  seems  to  us,  support  the  contention  of  the  complainant.  In 
that  case  the  question  was  of  the  title  to  certain  property  claimed 
to  have  been  dedicated  as  a  park.  The  lot  was  situated  in  the 
city  of  San  Francisco,  and  the  city  and  county  of  San  Francisco 
brought  a  suit  in  ejectment  to  recover  possession  of  the  tract  from 
the  defendant,  who  had  obstructed  the  use  of  the  same  by  the  pub- 
lic, and  excluded  them  therefrom.  In  this  action  the  city  and 
county  were  defeated,  and  a  judgment  rendered  finding  that  the 
defendant  was  the  owner  of  the  undivided  ^*/>a  of  land,  and  his 
title  thereto  was  quieted  as  against  the  city  and  county.  Subse- 
quently, the  attorney  general,  on  behalf  of  the  people  of  the  state, 
on  relation  of  one  Bryant,  brought  another  suit  raising  the  same 
question,  and  seeking  to  oust  the  defendant  from  the  possession 
of  the  same  tract.  It  was  held  that  the  city  and  county  of  San 
Francisco  had  the  authority  to  maintain  an  action  for  the  purpose 
of  preserving  the  rights  of  the  general  public  to  the  use  of  squares, 
or  land  claimed  as  such,  within  its  limits,  and  in  such  action  it  was 
authorized  to  put  in  issue  the  alleged  rights  of  the  people  to  such 
easement;  and  the  state  was  bound  by  the  result  of  such  litigation, 
if  the  same  was  not  collusive.     It  is  unnecessary  for  us  to  ex- 
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press  an  opinion  upon  the  correctness  of  this  decision,  because  it 
can  be  easily  distinguished  from  the  case  at  bar.  The  city  and 
county  of  San  Francisco  in  the  former  litigation  represented  the 
same  public  which  was  represented  by  the  state  in  the  case  before 
the  court.  The  controversy  was  over  the  public  use  in  the  city 
of  land  claimed  as  a  public  square.  It  was  obvious  that  the  city, 
county,  and  state  were  representing  the  same  interest  and  the  same 
right  with  respect  to  exactly  the  same  subject-matter.  In  the  pres- 
ent case  the  subject-matter  of  the  former  litigation  was  the  taxes 
due  from  the  complainant  bank  to  Bourbon  county, — ^taxes  which 
were  to  be  expended  by  Bourbon  county  for  county  purposes  and 
for  the  benefit  of  the  people  living  in  Bourbon  county.  The  sub- 
ject-matter of  the  present  action  which  it  is  sought  to  conclude  by 
the  former  action  is  the  taxes  due  from  the  complainant  bank  to 
the  city  of  Paris,  to  be  expended  for  the  benefit  of  the  people  of 
that  city;  to  the  county  of  Fayette,  to  be  expended  for  the  benefit 
of  the  people  of  Fayette;  to  the  city  of  Lexington,  to  be  expended 
for  the  benefit  of  the  people  of  Lexington;  and  to  the  city  of  Cov- 
ington, to  be  expended  for  the  benefit  of  the  people  of  the  city  of 
Covington.  The  rights  of  these  various  municipal  corporations  to 
the  taxes  claimed  grow  out  of  the  same  revenue  act  of  November, 
1892,  but  the  parties  and  the  persons  in  interest  are  different. 

We  have  not  deemed  it  necessary  to  consider  another  serious  ob- 
jection which  might  be  ui^ed  to  the  use  of  a  decree  against  Bour- 
bon county  to  bar  the  state  and  other  counties,  and  that  is  that,  in 
the  absence  of  power  to  enjoin  the  state  in  a  suit,  it  would  be  diffi- 
cult to  justify  the  plea  against  the  state  of  res  judicata  based  on  a 
decree  of  injunction  against  a  municipality  or  state  agency  which 
does  not  enjoy  the  same  immunity.  To  give  the  decree  such  an  effect 
would  seem  to  violate  the  state's  exemption  from  suit.  It  suffices, 
however,  to  place  our  decision  on  the  ground  first  above  stated. 

The  fact  that  the  attorney  general  appeared  on  behalf  of  the  com- 
monwealth in  this  litigation  wheli  it  reached  the  court  of  appeals  is 
not  a  circumstance  which  could  be  held  to  bind  the  commonwealth 
and  all  of  its  agencies  by  the  litigation.  There  were  a  great  naany 
tax  cases  pending  before  the  court  at  the  sanie  time.  In  some  of 
these  cases  the  commonwealth  was  a  party,  and  the  attorney  general 
was  therefore  present  to  argue  the  question  on  its  behalf  in  those 
cases.  Even  if  this  had  not  been  the  case,  the  case  of  Carr  v.  U.  S.. 
98  U.  8.  433,  shows  that  the  appearance  of  the  attorney  general  on  be- 
half of  the  counties  could  not  bind  the  state.  In  the  case  referred 
to,  the  point  in  controversy  was  over  the  title  to  land  of  the  United 
States  to  certain  lots  in  possession  of  its  officers  in  San  Francisco. 
The  United  States  filed  a  bUl  to  quiet  title  to  the  property.  The 
defendant  set  up,  by  way  of  estoppel,  certain  judgments  to  eject- 
'  ment  rendered  by  the  state  court  at  the  suit  of  his  grantor  against 
certain  offic^n  of  the  government,  who,  as  its  agents,  had  possession 
of  the  lots.  In  those  actions  the  United  States  district  attorney  and 
additional  counsel  employed  by  the  secretary  of  the  treasury  ap- 
peared for  the  defendants,  and  the  question  of  title  had  been  the 
same.     It  was  held  that  the  former  judgment  was  not  an  estoppel 


Digitized  by 


Google 


KORTHEBN   BANK  07  KENTUCKY   V.  STONE.  419 

against  the  United  States.     Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the  court,  said: 

"It  may  be  contended  that  the  United  States  consented  to  have  Its  title 
determined  in  these  cases,  and  that  such  consent  was  manifested  by  the 
employment  of  the  district  attorney  and  additional  counsel  to  aid  in  the 
defense.  But  we  do  not  think  that  any  such  inference  can  be  legally  deduced 
from  the  action  of  the  secretary  of  the  treasury.  He  may  have  deemed  It 
prudent  to  assist  the  olBcers  who  were  sued,  without  intending  to  waive  any 
of  the  rights  of  the  government;  and,  in  fact,  he  had  no  authority  to  waive 
these  rights." 

The  attorney  general  of  the  state  in  these  cases,  in  appearing  in 
the  court  of  appeals  of  Kentucky  for  the  county  of  Bourbon,  did  not 
intend  to  waive  any  rights  of  the  state,  and,  so  far  as  appeared,  he 
had  no  authority  to  do  so.  Our  conclusion,  therefore,  is,  that  the 
complainant  bank  cannot,  in  its  controversy  with  the  city  of  Lexing- 
ton, Fayette  county,  the  city  of  Paris,  and  the  city  of  Covington, 
and  with  the  board  of  valuation  and  assessment  so  far  as  concerns 
the  apportionment  and  certification  of  the  assessment  by  the  board 
to  those  municipalities,  rely  upon  or  derive  any  benefit  from  the  de- 
cree in  the  complainant's  favor  against  Bourbon  county. 

We  are  thus  brought  to  the  question  whether,  as  between  the  de- 
fendants just  named  and  the  Northern  Bank  of  Kentucky,  the  latter 
has^  by  virtue  of  its  acceptance  of  the  Hewitt  act,  an  irrevocable 
contract  with  the  state  of  Kentucky,  by  which  the  taxes  to  be  im- 
posed during  its  corporate  existence  apon  it  shall  be  limited  to  those 
provided  in  the  Hewitt  act.  A  second  and  alternative  question  is 
presented  by  the  bill  of  the  bajik  and  by  the  argument  of  its  coun- 
sel. It  is  contended  that,  even  if  the  state  had  the  right  at  any 
time  to  withdraw  from  the  contract  with  the  complainant  bank  en- 
tered into  by  the  latter's  acceptance  of  the  Hewitt  act,  there  mnst 
be  restored  to  the  complainant  the  tax  limitation  under  its  charter 
which  it  was  enjoying  when  it  accepted  the  terms  of  the  Hewitt  act. 

The  original  charter  of  the  bank,  granted  in  1835,  provided  that  it 
should  pay  into  the  treasury  25  cents  a  share  of  stock,  which  should 
"be  in  full  of  all  tax  or  bonus:  provided,  that  the  legislature  may 
increase  or  diminish  the  same,  but  at  no  time  shall  the  tax  exceed 
fifty  cents  on  each"  share  of  stock.  In  1836  the  legislature  in- 
creased the  tax  to  50  cents  a  share.  In  1838  this  was  held  by  the 
court  of  appeals  of  Kentncl^  to  be  an  irrevocable  contract  l>etween 
the  bank  and  the  state,  preventing  the  state  from  taxing  the  prop- 
erty of  the  bank  pr  its  stock  either  against  the  bank  or  against  its 
holders.  Johnson  v.  Com.,  7  Dana,  339.  In  1869  it  was  held  by 
the  same  court  that  the  same  contract  in  another  charter  prevented 
taxation  of  the  bank  by  counties  and  cities.  Fanners'  Bank  of 
Kentucky  v.  Ck)m.,  6  Bush.  127.  These  decisions  never  have  been 
overruled.  Manifestly,  if  the  limitation  was  continued  in  exten- 
sions of  the  charter,  it  was  broad  enough  to  prevent  taxation  by  the- 
counties  and  cities,  defendants  in  this  case,  under  the  revenue  act 
of  1892.  The  original  charter  of  the  bank  expired  May  1, 1865.  By 
an  act  approved  February  15,  1858,  the  chartered  privileges  and 
rights  of  the  president,  directors,  and  company  of  the  Northern  Bank 
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of  Kentncky  were  oontlnned  in  force  for  20  years  from  the  Ist  day 
of  May,  1865.  The  extension  was  granted  suhject  to  certain  restric- 
tions on  the  powers  of  the  bank  not  contained  in  the  original  char- 
ter, and  imposed  on  it  the  obligation  to  establish  certain  branches. 
In  1882  the  legislature  passed  an  act  to  extend  the  charter  of  the 
bank  for  20  years  from  May  1, 1885.     That  act  contained  this  clanse: 

"Sec.  3.  The  general  assembly  of  the  commonwealtb  ot  Kentucky  hereby 
reserves  to  itself  the  right  to  alter,  change,  amend  or  repeal  this  act,  and  the 
charter  and  amendments  thereto  extending  this  act  at  its  pleasure." 

This  act  was  not  accepted  by  the  bank  in  accordance  with  its 
terms.  Two  years  later  another  act  was  passed,  which  read  as 
follows: 

"Section  1.  That  the  chartered  rights  and  privileges  of  the  president,  dlrectr 
ors  and  company  of  the  Northern  Bank  of  Kentucky  shall  continue  and  be 
extended  In  full  force  for  twenty  years  from  and  after  the  first  day  of  May, 
one  thousand  and  eight  hundred  and  eighty-five. 

"Sec.  2.  That  said  bank,  under  the  continuance  and  extension  hereby 
granted,  shall  be  subject  to  all  the  restrictions,  limitations,  penalties,  condi- 
tions and  duties,  and  be  entitled  to  all  the  rights  granted  to  and  imposed  upon 
It  by  the  act  of  its  incorporation,  and  the  acta  amendatory  of  or  relating 
thereto. 

"Sec.  3.  Said  bank  may  be  known  by,  and  sue  and  be  sued,  contract  and  be 
contracted  with,  by  and  under  the  name  of  the'  Northern  Bank  of  Kentncky, 
as  fully  as  by  and  under  its  present  name. 

"Sec.  4.  This  act  shall  go  into  effect  when  it  shall  be  approved  by  the  stock- 
holders of  said  bank  at  their  regular  annual  meeting,  or  at  a  called  meeting 
ordered  for  that  purpose  by  the  president  and  directors  of  said  board,  at 
which  called  meeting  a  majority  in  Interest  of  said  stockholders  stiall  be 
present.  Notice  of  said  approval  shall  be  given  by  the  president  of  the  bank 
to  the  governor  of  this  commonwealth." 

The  question  is  whether  this  act  is  to  be  construed  and  read  with 
the  act  of  1856  as  a  part  of  it.     The  act  of  1856  read  as  follows: 

"Section  1.  That  ail  charters  and  grants  of  or  to  corporations,  or  amend- 
ments thereof,  and  all  other  statutes,  shall  be  subject  to  amendment  or  repeal 
at  the  will  of  the  legislature,  unless  a  contrary  Intent  be  therein  plainly  ex- 
pressed: provided,  that  whilst  privileges  and  franchises  so  granted  may  be 
changed  or  repealed,  no  amendment  or  repeal  shall  impair  other  rights  pre- 
viously vested. 

"Sec.  2.  That  when  any  corporation  shall  expire  or  be  dissolved,  or  Its  cor- 
porate rights  and  privileges  shall  cease  by  reason  of  a  repeal  of  its  charter, 
or  otherwise,  and  no  difTerent  provision  is  made  by  law,  all  its  works  and 
property,  and  all  debts  payable  to  It,  shall  be  subject  to  the  payment  of  debts 
owing  by  it,  and  then  to  distribution  among  the  members  according  to  their 
respective  Interests;  and  such  corporation  may  sue  and  be  sued  as  l)ef(»e,  for 
the  purpose  of  settlement  and  distribution  as  aforesaid. 

"Sec.  3.  That  the  provisions  of  this  act  shall  only  apply-  to  charters  and  acts 
of  incorporations  to  be  granted  hereafter;  and  that  this  act  shall  take  effect 
from  Its  passage."  i 

The  court  of  appeals  of  Kentucky,  in  the  case  of  the  Franklin 
CJounty  Court  t.  Deposit  Bank  of  Frankfort  (June,  1888)  87  Kv. 
382,  9  S.  W.  212,  held  that  the  act  of  1856  did  not  apply  to  subse- 
quent acts  extending  charters  granted  before  its  passage,  and  that 
the  exemption  from  further  taxation  was  as  inviolable  under  the 
extended  charter  as  it  was  during  the  life  of  the  original  charter. 
But  in  the  case  of  Deposit  Bank  of  Owensboro  v.  Daviess  Ck).  (Ky.; 
March,  1897)  39  8.  W.  1030,  a  majority  of  the  court  of  appeals  ei- 
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pressly  overrnled  the  decision  in  Fi-anklin  County  Court  t.  Deposit 
Bank  of  Frankfort,  and  held  that  the  act  of  1S56  must  be  read  into 
all  charter  extensions  granted  after  its  passage,  whether  the  orig- 
inal charter  was  granted  before  the  act  of  1856  or  not.  It  is  said 
that  the  last  ruling  was  obiter  dictum,  and  unnecessary  in  deciding 
the  case  before  the  court.  But  this  is  by  no  means  clear.  In  the 
latter  case  the  question  involved  the  construction  of  the  Hewitt 
act.  In  all  discussions  of  that  act  it  had  been  supposed  to  be  a 
material  preliminary  step  to  determine  whether  there  were  any 
banks  which  would  surrender  an  irrevocable  tax  exemption  privi- 
lege in  accepting  the  terms  of  the  Hewitt  act.  We  think  we  must 
therefore  treat  the  two  decisions  above  cited  as  conflicting;  and,  in 
any  event,  it  is  for  us  now  to  exercise  an  independent  judgment  in 
the  matter.  In  the  earlier  decision  the  court  of  appeals  held  that 
the  extension  related  back  to  the  date  of  the  original  charter,  and 
that,  therefore,  the  act  of  1856  did  not  apply,  because,  by  its  third 
section,  its  application  was  limited  "to  charters  and  acts  of  incorpo- 
rations to  be  granted"  thereafter.  It  was  further  held  that,  even 
if  the  act  of  1856  would  apply  to  extensions  of  old  charters,  it  did 
not  do  so  here,  because  the  various  provisions  of  the  extension  act 
of  1872  manifested  an  intention  of  the  legislature,  so  clear  as  to  be 
"plainly  expressed,"  that  the  act  of  1856  should  not  apply.  We  can- 
not concur  in  the  view  that  the  act  of  1856  did  not  apply  to  subse- 
quent extensions  of  old  charters.  The  purpose  of  such  a  reserva- 
tion act  is  too  clear  to  be  misunderstood.  It  was  to  prevent  the 
granting  of  corporate  powers,  franchises,  or  privileges  in  such  a 
way  as  to  be  beyond  the  control  and  regulation  of  the  legislature, 
unless  the  legislature  "plainly  expressed"  its  purpose  to  reserve  the 
power  to  alter,  amend,  or  repeal.  The  reason  for  the  act  was  the 
inconvenience  experienced  from  the  irrevocable  charters  thereto- 
fore granted.  Is  it  to  be  supposed  that  the  legislature,  In  the  act 
of  1^6,  intended  to  allow  those  charters,  which  had  led  to  the 
enactment  of  the  law,  to  be  extended  without  being  affected  by  its 
restrictive  provisions?  The  first  section  of  the  act  applies  "to  all 
charters  and  grants  of  or  to  corporations  or  amendments  thereof, 
and  all  other  statutes."  The  third  section  limits  the  application  of 
the  act  "to  charters  and  acts  of  incorporations  to  be  granted  here 
after."  We  think  that  this  extension  was  a  grant  to  a  corporation 
or  an  act  of  incorporation  granted  after  the  act  of  1856.  It  seems 
to  us  a  strained  and  narrow  construction  to  carry  back  its  date  by 
relation  to  the  time  of  the  original  charter.  In  some  senses  it  is 
true  that  the  extension  merely  carries  on  the  same  old  corporation, 
giving  it  additional  life;  but,  within  the  purpose  of  the  act  of 
1866  to  prevent  the  granting  of  irrevocable  exemptions,  the  giving 
of  additional  life  to  such  an  immunity  was  a  new  grant, — a  new 
charter.  It  is  our  duty  to  give  effect  to  this  act  so  as  to  avoid  the 
evil  aimed  at  by  the  legislf^ture,  and  no  refined  reasoning  as  to  the 
question  whether  an  extension  is  the  lengthening  of  an  old  life, 
or  the  granting  of  a  new  one,  ought  to  blind  us  to  the  palpable  in- 
tention of  the  legislature  to  prevent,  except  by  express  words,  the 
future  granting  of  irrevocable  powers,  privileges,  or  exceptions. 
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It  is  well  settled  by  the  supreme  court  of  the  Uuited  States  that  tax 
exemptions  are  not  favored,  and  are  to  be  given  the  strictest  con- 
struction (Trust  Co.  V.  Debolt,  16  How.  435) ;  and  it  may  well  follow, 
as  a  corollary  to  these  principles,  that  laws  passed  by  the  legisla- 
ture to  prevent  irrevocable  tax  exemptions  are  to  be  liberally  con- 
strued. 

The  next  question  is  whether  there  is  anything  in  the  act  of  ex- 
tension to  justify  us  in  holding  that  there  is  an  intention  "plainly 
expressed"  in  it  to  make  the  rights  and  privileges  therein  extended 
irrevocable.  The  act  of  extension  under  consideration  in  the  case 
of  Franklin  County  Court  v.  Deposit  Bank  of  Frankfort,  supra,  was 
the  first  act  of  extension,  which  was  quite  elaborate,  and  contained 
many  new  conditions;  but  the  one  we  have  to  consider  is  a  simple 
extension  without  new  conditions,  except  that  it  shall  be  formally 
accepted  by  the  bank.  We  are  unable  to  perceive  any  plain  ex- 
pression of  the  intention  of  the  legislature  to  make  the  rights  and 
privileges  granted  irrevocable.  They  are  granted  for  20  years, 
and,  without  the  rule  of  construction  enjoined  in  the  act  of  185C, 
this  would  be  held  to  imply  an  intention  that  they  should  not  be 
subject  to  amendment  or  repeal  during  that  period.  But  the  act 
of  1856  was  passed  for  the  precise  purpose  of  avoiding  the  usual 
implication,  and  of  requiring  aflGirmative  language  to  sustain  the 
claim  that  rights  and  privileges  granted  for  any  length  of  time 
could  not  be  revoked  before  its  expiration.  Grifian  v.  Insurance  Co., 
3  Bush,  592;  Cumberland  &  O.  R.  Co.  v.  Barren  County  Court,  10 
Bush,  609.  We  find  no  such  aflOirmative  language  in  this  act.  We 
cannot  attach  the  significance  that  counsel  do  to  the  passage  of  two 
acts  extending  the  charter  of  the  Northern  Bank,  the  one  containing 
an  express  reservation,  and  the  other  enacted  two  years  later  omit- 
ting it.  Each  act  must  be  construed  as  it  stands,  and,  in  the  ab- 
sence of  something  aflSrmative  in  the  latter  act  itself  to  exclude 
the  act  of  1856,  it  is  to  be  treated  as  part  thereof.  This  conclusion 
makes  it  unnecessary  for  us  to  consider  the  soundness  of  the  prop- 
osition that,  upon  repeal  of  the  Hewitt  act,  those  who  had  surren- 
dered exemptions  were  entitled  to  a  restoration  of  them. 

We  come,  then,  to  the  question:  Did  the  Hewitt  act  confer  on  the 
banks  accepting  it  a  contractual  immunity  from  taxation  incapable 
of  repeal  during  their  corporate  existence?  The  first  section  of  the 
second  article  of  the  Hewitt  act  provided  that  shares  of  stock  in  state 
and  national  banks,  and  other  institutions  of  loan  and  discount,  and 
in  all  corporations  required  by  law  to  be  taxed  on  their*  capital 
stock,  diould  be  taxed  75  cents  a  share,  and  upon  all  surplus  over 
and  above  10  per  cent,  on  their  capital  stock  the  same  rate  of  taxa- 
tion as  was  assessed  upon  real  estate,  which,  it  was  declared,  should 
be  in  full  of  all  tax,  state,  county,  and  municipal.  The  fourth  and 
remaining  sections  of  the  article  we  give  below: 

"Sec.  4.  That  each  of  said  banks,  institutions  and  corporations,  by  its 
proper  corporate  aatliorlty,  with  the  consent  of  a  majority  In  interest  of  a 
quorum  of  Its  stockholders,  at  a  regular  or  called  meeting  thereof,  may  give 
Its  consent  to  the  levying  of  said  tax,  and  agree  to  pay  the  same  as  herela 
provided,  and  to  waive  and  release  all  right  under  the  acta  of  congress  or 
under  the  chartera  of  the  state  banlcs  to  a  different  mode  or  smaller  rate  ol 


Digitized  by 


Google 


NURTH£RN    BANK   OV  KRNTUCKY   ▼.  STO^E.  423 

taxation,  wblch  consent  or  agreement  to  and  with  the  state  of  Kentncky 
shall  be '  evidenced  by  -writing  under  the  seal  of  such  bank  and  delivered  to 
the  governor  of  this  commonwealth;  and  upon  such  agreement  and  consent 
being  delivered,  and  in  consideration  thereof,  such  bank  and  its  shares  of 
stock  shall  be  exempt  from  all  other  taxation  whatsoever,  so  long  as  said 
tax  shall  be  paid  during  the  corporate  existence  of  such  bask. 

"Sec.  6.  The  said  banks  may  take  the  proceeding  authorized  by  section  4  of 
this  act  at  any  time  until  the  meeting  of  the  next  general  assembly:  provided, 
they  pay  the  tax  provided  in  section  1  from  the  passage  of  this  act. 

"Sec.  6.  This  act  shall  be  subject  to  the  provisions  of  section  8,  chapter  68, 
of  the  General  Statutes. 

"Sec.  7.  If  any  bank,  state  or  national,  shall  refuse  or  fall  to  pay  the  tas 
Imposed  by  this  act,  or  shall  fall  or  refuse  to  make  the  consent  and  agn^e- 
ment  as  prescribed  In  section  4,  the  shares  of  stock  of  such  .bank,  institution 
or  corporation,  and  Its  surplus,  undivided  accumulations  and  undivided 
profits,  shall  be  assessed  as  directed  by  section  2  of  this  act  and  the  same 
taxes— state,  county  and  municipal— shall  be  Imposed,  levied  and  collected 
upon  the  assessed  shares,  surplus,  undivided  profits  and  undivided  accumu- 
lations as  Is  Imposed  on  the  assessed  taxable  property  in  the  hands  of  indi- 
viduals: provided,  that  nothing  herein  contained  shall  be  construed  as  ex- 
empting from  taxation  for  county  or  municipal  purposes  any  real  estate  or 
building  owned  or  used  by  said  banks  or  corporations  for  conducting  their 
business,  but  the  same  may  be  taxed  for  county  and  municipal  purposes  as 
other  real  estate  Is  taxed." 

Section  8,  chapter  68,  of  the  General  Statutes,  referred  to  in  sec- 
tion 6,  was  the  above  act  of  1856. 

But  for  the  respect  we  feel  for  the  judgment  of  the  majority  of 
the  court  of  appeals,  deciding  the  Bank  Tax  Cases,  97  Ky.  591,  31 
S.  W.  1013,  and  the  very  able  opinion  of  Chief  Justice  Pryor  in 
support  of  that  judgment,  we  should  have  thought  that  there  could 
be  no  doubt  of  the  necessary  constructiou  of  the  article  of  the  Hewitt 
act  above  quoted.  The  act  of  1856  is  incorporated  in  the  article  of 
the  Hewitt  act  above  quoted,  not  merely  by  a  rule  of  construction  en- 
joined by  a  preceding  legislature,  and  presumably  accepted  by  the 
legislature  passing  the  Hewitt  act,  but  the  latter  legislature  has 
expressly  and  affirmatively  adopted  it  as  part  of  the  article. 

It  is  said,  however,  that  the  sixth  section  was  not  intended  to 
apply  at  all  to  the  contract  of  limited  tax  exemption  contained  in  the 
fourth  section,  but  that  its  purpose  is  to  be  found  in,  and  limited  to, 
the  desire  of  the  legislature  to  .secure  to  itself  the  right  to  repeal 
the  act  before  the  acceptaiice  of  its  terms  by  the  banks.  The  sug- 
gestion seems  to  us  utterly  inadequate  to  explain  the  insertion  of  the 
section  in  the  act.  All  the  banks  were  required  to  accept  the  act  be- 
fore the  next  meeting  of  the  legislature,  so  that  the  right  to  repeal 
must,  in  this  view,  have  been  limited  to  the  short  time  remaining  of 
the  pending  session  of  the  legislature,  and  the  interval  when  the  leg- 
islature was  not  in  session.  With  submission,  a  construction  limiting 
the  reservation  clause  to  so  inconsequential  a  purpose  is  unreasona- 
ble. Since  the  decision  by  the  supreme  court  in  Bank  v.  Knoop, 
16  How.  369,  in  1853,  that  a  state  might  restrict  its  taxing  power 
over  a  corporation  by  charter  provisions  in  the  nature  of  a  contract 
which  was  irrevocable,  the  main  object  of  the  clause  reserving  power 
in  the  legislature  to  alter  or  repeal  charters  and  acts  of  incorpora- 
tion has  been  to  render  tax  exemption  revocable;  and  it  is  to  miss 
wholly  the  significance  of  such  a  clause  to  hold  that  it  has  no  applica- 
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tion  to  a  tax  limitation,  when  it  is  expressly  made  part  of  the  act  de- 
daring  snch  limitation.  It  would  be  extremely  difflcnlt  for  a  court, 
bound  to  follow  the  decisions  of  the  supreme  court  of  the  United 
States,  to  hold  that  a  clause  of  an  act  expressly  reserving  in  the  leg- 
islature the  right  to  amend  or  repeal  it  does  not  apply  to  tax  exemp- 
tions conferred  by  the  same  act.  In  Tomlinson  v.  Jesaup,  15  Wall. 
454,  an  act  of  South  Carolina  prpvided  that  every  charter  or  incorpo- 
ration granted  or  renewed  should  at  all  times  be  subject  to  amend- 
ment, alteration,  or  repeal,  unless  the  granting  or  renewing  act 
should  in  express  terms  provide  otherwise.  The  question  was 
whether  this  applied  to  a  tax  exemption  of  the  property,  of  a  com- 
pany which  was  in  terms  to  last  during  the  continuance  of  the  ex- 
isting charter.  The  supreme  court  held  that  it  did,  Mr.  Justice 
Field  said,  in  delivering  the  opinion  of  the  court: 

"There  Is  no  subject  over  which  It  Is  of  greater  moment  for  the  state  to 
preserve  Its  power  than  that  of  taxation.  It  has,  nevertheless,  been  held  by 
this  court,  not,  however,  without  occasional  earnest  dissent  from  a  minority, 
that  the  power  of  taxation  over  particular  parcels  of  property,  or  over  prop- 
erty of  particular  persons  or  corporations,  may  be  surrendered  by  one  leg- 
islative body,  80  as  to  bind  Its  successors  and  the  state.  *  *  *  In  these 
cases,  and  in  others  of  a  similar  character,  the  exemption  la  upheld  as  being 
made  upon  considerations , moving  to  the  state  which  give  to  the  transaction 
the  character  of  a  contract.  It  is  thus  that  it  is  brought  within  the  pro- 
tection of  the  federal  constitution.  In  the  case  of  a  corporation,  the  ex- 
emption, If  originally  made  in  the  act  of  incorporation,  is  supported  npon 
the  consideration  of  the  duties  and  liabilities  which  the  corporators  assume 
by  accepting  the  charter.  When  made,  as  in  the  present  case,  by  an  amend- 
ment of  the  charter,  it  is  supported  upon  the  consideration  of  the  greater 
efficiency  with  which  the  corporation  will  thus  be  enabled  to  discharge  the 
duties  originally  assumed  by  the  corporators -to  the  public,  or  of  the  greater 
facility  with  which  it  will  support  its  liabilities  and  carry  out  the  purposes 
of  Its  creation.  Immunity  from  taxation,  constituting  in  these  cases  a  part 
of  tiie  contract  with  the  government,  is,  by  the  reservation  of  power  such 
as  Is  contained  in  the  law  of  1841,  subject  to  be  revoked  equally  with 
any  other  provision  of  the  charter  whenever  the  legislature  may  deem  It 
expedient  for  the  public  Interests  that  the  revocation  shall  be  made.  The 
reservation  affects  the  entire  relation  between  the  state  and  the  corporation, 
and  places  under  legislative  control  all  rights,  privileges,  and  immunities 
derived  by  its  charter  directly  from  the  state.  Bights  acquired  by  third 
parties,  and  which  have  become  vested  under  the  charter,  In  the  legitimate 
exercise  of  Its  powers,  stand  upon  a  different  footing;  but  of  sudi  rights  it  Is 
unnecessary  to  speak  here.  The  state  only  asserts  in  the  present  case  the 
power  under  the  reservation  to  modify  its  own  contract  with  the  corporators. 
It  does  not  contend  for  a  power  to  revoke  the  contracts  of  the  curpjration 
with  other  parties,  or  to  impair  any  vested  rights  thereby  acquired." 

The  "reservation"  clause  has  been  applied  to  tax  exemption  privi- 
leges in  accordance  with  the  doctrine  above  declared  in  Atlantic  & 
a.  B.  Co.  T.  Georgia,  98  U.  S.  359,  and  Hoge  v.  Railroad  Co,,  99  U. 
S.  348. 

The  court  of  appeals  of  Kentucky  in  the  Bank  Tax  Cases  relied 
much  on  the  case  of  New  Jersey  v.  Yard,  95  U,  S.  104.  In  that  case 
the  question  was  whether  a  tax  exemption  was  subject  to  repeal 
under  a  general  reservation  act.  The  railroad  company  which  was 
claiming  the  exemption  had  been  organized  in  1835,  before  the 
passage  of  the  reservation  act.  A  supplement  was  passed  expressly 
reserving  the  power  of  repeal.     A  second  supplen.ent  without  any 
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reservation  was  passed.  This  second  snpplement  related  to  a  tax 
controversy,  and  provided  for  a  settlement  of  it  by  written  accept- 
ance by  the  railroad  company.  It  was  held  that  the  general  reser- 
vation act  did  not  apply  to  a  limited  tax  exemption  granted  to  the 
company  in  this  supplement.  The  court  pointed  out  that  general 
acts  of  reservation  passed  by  one  legislature  are  binding  on  a  sub- 
sequent legislature  only  so  far  as  it  chooses  to  conform  to  them,  and 
that  it  is  a  question  in  every  case  whether  the  legislature  making 
a  contract  intends  the  former  reservation  act  to  become  by  implica- 
tion a  part  of  the  contract.  In  the  case  before  the  court  it  was 
held  that  the  provision  for  specific  rate  of  taxation  was  inconsistent 
with  ^nch  an  implication,  because  there  was  a  fair  adjustment  of  a 
subject  of  dispute  for  a  valuable  consideration  on  both  sides,  be- 
cause the  contract  assumed  the  shape  of  a  formal  written  contract, 
and  because  of  the  scope  of  the  words  of  the  contract,  which  were 
that  "this  tax  shall  be  in  lieu  and  satisfaction  of  all  other  taxation 
or  imposition  whatsoever  by  or  under  the  authority  of  this  state  or 
any  law  thereof."  Were  it  not  for  the  sixth  section  of  the  Hevntt 
act,  the  case  would  have  a  most  important  bearing  in  considering 
whether  the  legislature  passing  the  Hewitt  act  intended  that  the 
act  of  1856  should  be  incorporated  by  implication  in  the  Hewitt 
act.  But  that  which  was  a  matter  of  inference  and  argument  in 
New  Jersey  v.  Yard  is  in  the  case  before  us  determined  by  the  ex- 
press declaration  of  the  legislature  passing  the  Hewitt  act.  Those 
circumstances  and  that  language  of  the  act  under  consideration 
which  were  regarded  in  the  Yard  Case  as  inconsistent  with  an  im- 
plication that  the  general  reservation  act  should  be  read  into  it 
cannot  prevail  against  the  express  direction  by  the  legislature  that 
the  reservation  act  must  be  applied  to  it.  It  is,  as  the  supreme 
court  declares  it  to  be,  only  a  question  of  legislative  intention; 
and,  when  the  intention  is  expressly  declared,  there  is  no  room  for 
implication. 

The  fourth  section  of  the  Hewitt  act,  construed  in  the  light  of  the 
reserved  power  of  repeal  in  the  sixth  section,  was  a  proposal  to  the 
banks  that  they  should  pay  a  certain  tax,  and  no  more,  during  their 
corporate  existence,  unless  the  legislature  should  see  fit  sooner  to 
withdraw  from  the  agreement.  The  question  is  asked  why  tie 
old  banks  should  surrender  their  charter  right  to  a  lower  tax  assess- 
ment for  the  rate  fixed  under  the  Hewitt  act  if  it  is  true  that  the 
legislature  could  withdraw  from  it  at  pleasure.  It  is  a  sufficient 
answer  to  say  that  they  had  in  fact  no  irrevocable  exemption  to 
surrender;  and  though  they  claimed  it,  and  had  then  the  decision 
of  a  state  circuit  court  upholding  the  claim,  it  was  so  doubtful 
that  they  preferred  to  accept  a  somewhat  higher  rate  of  taxation 
by  the  state  alone  than  to  run  the  risk  of  being  subjected  to  the 
much  heavier  taxation,  both  state  and  local,  imposed  by  the  seventh 
section  of  the  Hewitt  act  upon  banks  which  should  not  accept  the  pro- 
posal of  the  fourth  section. 

Having  concluded  that  the  act  of  1856  must  be  applied  to  the 
fourth  section,  the  question  remained  whether  the  tax  exemption, 
after  acceptance  by  the  banks,  was  a  "right  previously  vested" 
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within  the  proviso  of  that  act.  If  so,  it  cannot  be  impaired.  The 
court  of  appeals  held  that  it  was  such  a  right.  We  cannot  concur 
in  this  view.  It  seems  to  us  that  the  legislature  in  this  proviso 
was  merely  expressing  in  words  the  limitation  that  always  exists 
upon  the  reserved  power  of  amendment  or  repeal  of  corporate  char- 
ters. A  legislature  cannot,  by  amendment  or  repeal  of  a  charter, 
deprive  the  members  of  a  corporation  of  the  property  or  contract 
rights  it  has  acquired  by  the  exercise  of  its  corporate  powers. 
Com.  V.  Essex  Co.,  13  Gray,  239;  Miller  v.  State,  15  Wall.  478;  Sage 
V.  Dillard,  15  B.  Mon.  349;  Holyoke  Co.  v.  Lyman,  15  Wall.  500. 
It  cannot  annul  contracts  made  by  the  corporation  with  third  per- 
sons in  the  exercise  of  its  lawful  franchises.  It  cannot  undo  that 
which  is  done.  It  cannot  say  that  that  does  not  exist  which  does 
in  fact  exist.  It  cannot  recall  an  executed  grant  of  property.  But 
it  can  revoke  for  the  future  anything  in  the  charter  of  a  promissory 
character,  whether  it  is  contractual  or  merely  gratuitous.  In 
Greenwood  v.  Freight  Co.,  105  U.  S.  13,  19,  the  question  was  of  the 
effect  of  the  repeal  of  an  act  conferring  a  charter  upon  a  street- 
railway  company  that  had  built  its  track  in  the  streets.  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  said : 

"If  the  essence  of  tbe  grant  of  the  charter  he  to  operate  a  railroad  and  to 
use  the  streets  of  tbe  city  for  that  purpose,  It  can  no  longer  so  use  tbe  streets 
of  the  city,  and  no  longer  exercise  the  franchise  of  running  a  railroad  in  tbe 
city.  In  short,  whatever  power  is  dependent  solely  upon  the  grant  of  tbe 
charter,  and  which  could  not  be  exercised  by  unincorporated  private  persons 
under  the  general  laws  of  the  state,  Is  abrogated  by  the  repeal  of  the  law 
which  granted  these  special  rights." 

See,  also.  Miller  v.  Bailroad  Co.,  21  Barb.  513;  Zabriskie  t.  Bail- 
road  Co.,  18  N.  J.  Eq.  178;  Railroad  Co.  v.  Veazie,  39  Me.  571; 
Hawthorne  v.  Calef,  2  Wall.  10-24;  Com.  v.  Essex  Co.,  13  Gray,  239. 

The  limited  tax  exemption  under  the  Hewitt  act  was  a  contract 
between  the  bank  and  the  state.  The  reserved  right  to  repeal  made 
the  contract  one  which  the  state  could  revoke  at  pleasure.  The 
court  of  appeals,  in  the  Bank  Tax  Cases,  relied  on  Commissioners 
of  Sinking  Fund  v.  Green  &  B.  R.  Nav.  Co.,  79  Ky.  73.  In  that 
case  it  was  decided  that  the  legislature  could  not,  under  the  act  of 
1856,  take  from  the  navigation  company,  without  making  compen- 
sation therefor,  the  right  it  had  acquired  under  a  contract  with  the 
state  to  take  for  a  term  of  years  tolls  from  vessels  navigating  the 
Green  and  Barren  rivers,  in  consideration  of  its  agreement,  then 
fully  performed,  to  put  in  repair,  and  maintain  at  its  own  expense, 
the  line  of  navigation.  It  may  be  hard  to  reconcile  this  case  with 
Greenwood  v.  Freight  Co.,  but  it  can  be  distinguished  from  the 
case  at  bar.  In  the  case  cited,  the  court  treated  the  right  which 
the  state  proposed  to  exercise  as  a  reserved  right  of  rescission,  and 
held  that  it  could  only  be  exercised  on  condition  that  the  grantee 
of  the  state  should  receive  compensation  for  the  money  advanced 
to  improve  the  property  of  the  state  the  nse  of  which  he  was  not 
permitted  to  enjoy.  In  the  case  at  bar,  the  banks  surrendered  noth 
ing  of  value  to  the  state  for  the  limited  tax  exemption  of  the  Hew- 
itt act,  and  the  power  of  revocation  was  not  in  any  view,  therefore, 
trammeled  by  conditions. 
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In  view  of  our  conclasion  that  the  complainant  has  not  estab-. 
lished,  as  against  any  of  the  defendants  except  Bourbon  county,  the 
existence  of  an  irrevocable  contract  of  tax  exemption,  either  by  res 
judicata  or  on  the  merits,  and  as  this  issue  thus  presented  and  de- 
cided is  the  only  one  upon  which  complainant,  a  corporate  citizen 
of  Kentucky,  can  ai^  a  federal  court  for  relief,  we  do  not  pass  upon 
or  decide  the  question  raised  by  complainant  under  the  state  deci- 
sions whether  prior  decisions  of  the  court  of  appeals,  though  now 
overruled,  prevent  the  collection  of  taxes  accruing  during  those 
years  when  the  prior  decisions  holding  them  uncollectible  and  void 
remained  unreversed.  For  the  reasons  given,  the  order  of  the 
court  will  be  that  the  motion  for  an  injunction  against  Bourbon 
county  and  the  certification  of  the  assessment  to  it  by  the  board  of 
valuation  is  granted,  and  to  this  extent  the  demurrers  to  the  bills 
are  overruled;  but,  as  to  the  certifications  of  the  assessment  to  the 
other  municipalities,  the  demurrers  are  sustained,  and  the  bill  dis- 
missed. 


WBL8BA.0H  LIGHT  CO.  v.  MAHLEB. 

(Circuit  Court,  8.  D.  New  York.    June  6,  1898.) 

EQurrr  Practicb— Discohtinuance. 

When  a  cause  has  been  at  issue  for  over  two  years  by  filing  of  replica- 
tion, and  nothing  whatever  has  since  been  done,  complainant  cannot  then 
discontinue;  and  defendant  Is  entitled  to  put  the  cause  on  the  calendar,- 
imd  take  an  order  dismissing  the  bill. 

This  was  a  suit  in  equity  by  the  Welsbach  light  Ckimpai>y  against 
William  Mahler.  The  cause  was  heard  on  complainant's  motion  for 
leave  to  discontinue. 

John  B.  Bennett,  for  the  motion. 
Edward  N.  Dickerson,  opposed. 

LACOMBE,  Circuit  Judge.  This  case  was  at  issue  by  filing  of  rep- 
lication more  than  two  years  ago.  Since, that  time  nothing  has  been 
done  by  complainant,  except  serving  the  papers  for  this  motion.  In  con- 
49eqnence,  there  is  no  evidence  upon  which  complainant  could  ask  for 
judgment ';  nor  has  the  time  to  take  testimony  been  extended  by  order 
of  court,  nor  by  express  stipulation  nor  by  implied  stipulation,  as  in 
cases  where  both  sides  take  testimony  after  the  expiration  of  the  time 
fixed  by  rule.  Defendant  is  therefore  entitled  to  put  the  cause  on 
the  equity  calendar,  and  take  an  order  dismissing  the  complaint.  To 
allow  the  plaintiff  to  discontinue  would  deprive  defendant  of  the  right 
to  enter  such  judgment  of  dismissal,  and  possibly  avail  of  it  hereafter 
in  future  litigation  between  the  same  parties.  The  motion  for  leave 
to  discontinue  is  denied ;  but,  if  complainant  so  desires,  a  decree  may 
be  entered  reciting  the  progress  of  the  action,  and  dismissing  com- 
plaint, with  costs  to  defendant 
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BIOKFORD  et  aL  ▼.  McCOMB. 

(Oircalt  Court,  W.  D.  Tennessee,  W.  D.    May  20,  189&) 

No.  421. 

L  Liability  of  Stockholder— Bir.i-  to  Subject  Assetb — Pastibs. 

Mill.  &  y.  Code  Tenn.  {  416S,  allowing  any  creditor  or  stockholder, 
whether  he  has  recovered  a  Judgment  or  not,  to  file  a  bill  to  subject  assets 
to  the  payment  of  bis  debt.  Is  not  applicable  to  a  suit  to  which  the  cor- 
poration Is  not  a  party,  and  In  which  a  Judgment  creditor  seeks  to  subject 
assets  in  the  bands  of  a  creditor  or  stockholder;  and  in  such  case  the  bill 
must  show  execution  and  nulla  bona  return. 

2.  Insolvent  Corporation— Bill  »ob  Coktribtjtion— Nolla  Bona  Rbtukn. 
Where  a  Judgment  creditor  of  an  Insolvent  corporation,  who  was  not  a, 
party  to  the  Insolvency  proceedings,  files  a  bill  for  contribution  against  a 
distributee  who  has  received  more  than  his  equitable  share  of  the  assets, 
he  need  not  make  the  corporation  or  other  creditors  parties,  nor  allege 
execution  and  nulla  bona  return. 

8.  Equity— Suit  vor  Contribution  against   Distbibutbbs  ov  Inbolvxrt — 
Laches. 

Where  Insolvency  proceedings  against  a  corporation  were  pending  for 
nearly  ten  years,  a  resident  creditor,  engaged  for  over  four  years  of  the 
time  In  litigation  with  tbe  corporation  over  a  claim  growing  out  of  bis 
relation  as  its  landlord,  who  does  not  become  a  party  to  the  insolvency 
proceedings,  and  file  hts  claim  therein.  Is  guilty  of  both  willful  neglect  and 
want  of  diligence,  and  cannot  maintain  a  suit  against  distributees  for 
contribution. 

This  is  a  suit  in  equiiy  by  W.  A.  Bickford  and  H.  R  Sherrod 
against  J,  J.  McComb  to  subject  to  the  payment  of  their  jadgments 
against  the  Southern  Oil  Works  assets  of  such  corporation  received 
by  him  on  final  distribution  in  insolvency  proceedings.  It  was  sub- 
mitted on  the  pleadings,  certain  record  evidence,  and  an  agreed  state- 
ment of  facts. 

Prior  to  the  transactions  hereinafter  mentioned,  the  Southern  Oil  Works  was 
a  Tennessee  corporation,  doing  business  at  Memphis.  On  the  27th  of  May, 
1875,  the  state,  upon  the  relation  of  Kortrecht  and  other  stockholders,  filed  a 
bill  in  equity  to  dissolve  the  corporation,  wind  up  Its  affairs,  sell  its  assets, 
and  pay  Its  debts,  as  provided  In  the  statutes  of  Tennessee  In  such  cases. 
Mill.  &  V.  Code,  §8  4146-4168  (Thomp.  &  S.  Code,  §§  3409-3431).  J.  J.  McComb, 
the  principal  stockholder,  was  also  a  very  large  creditor,  both  as  a  llenholder 
and  as  a  general  creditor.  He  filed  a  cross  bill  for  the  enforcement  of  bis 
Hen  and  the  collection  of  his  debt,  not  only  by  the  sale  of  its  properties,  but 
also  by  an  assessment  for  the  unpaid  stock  of  the  stockholders.  After  about 
10  years  of  voluminous  and  formidable  litigation,  there  was  a  final  decree 
disposing  of  the  assets  by  sale,  assessing  the  stockholders  upon  the  unpaid 
stock,  and  a  distribution  of  the  proceeds  among  the  creditors,  according  to 
the  terms  of  that  decree.  The  date  of  this  decree  was  January  7,  1885.  Mc- 
Comb was  declared  a  creditor  for  $126,190.30,  and  he  was  assessed,  as  unpaid 
on  his  shares  of  stock,  $36,375,  which  was  credited  upon  bis  debt.  From  the 
assessments  on  other  stockholders  and  other  assets  there  also  was  realized  by 
him  In  the  distribution  a  further  sum  of  $25,172.42,  which  was  also  credited 
upon  his  debt  against  the  company;  making  a  total  credit  of  $61,547.42  which 
he  received  out  of  the  assets,  leaving  a  balance  due  to  him  of  $&4,642.^. 
Pending  that  suit,  and  about  a  year  after  It  was  begun,  W.  A.  Bickford  and 
H.  B.  Sherrod,  the  plaintiffs  in  this  case,  leased  to  the  Southern  Oil  Works 
certain  storehouses  In  the  city  of  Memphis,  to  be  used  as  a  warehouse  for  the 
storage  of  Its  products.  On  the  28th  of  November,  1876,  this  building  col- 
lapsed, and  was  totally  destroyed.  On  the  18th  of  January,  1881,  Bickford 
and  Sb^Tod  respectively  began  suits  against  the  Sontherm  Oil  Works  claim- 
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Ing  that  the  damate  waa  caused  by  overloading  the  floors  of  the  building 
contrary  to  the  terms  of  the  lease,  and  on  the  5th  of  May,  1S85,  in  the  supreme 
conrt  of  Tennessee,  each  recovered  a  Judgment  for  the  sum  of  $4,080.  Coun- 
sel say  In  their  briefs  that  an  execution  issued  upon  these  Judgments,  and 
was  returned  nulla  bona.  It  is  not  so  stated  in  the  bill  filed  In  this  case,  does 
not  appear  so  by  the  transcript  of  the  record  of  the  suit  filed  as  proof  in  the 
case,  does  not  appear  so  In  the  agreed  statement  of  facts  filed  by  counsel,  and 
I  have  had  the  records  searched  which  were  agreed  to  be  used  in  evidence, 
by  the  clerk,  vrho  does  not  find  any  such  execution  or  return,  if  in  fact  they 
ever  existed.  But  on  the  let  of  January,  1887,  they  filed  this  bill  In  the  chan- 
cery court  of  the  state,  from  which  It  was  removed  to  this  court,  against  3.  J. 
McOomb  alone,  except  that  they  made  the  Memphis  &  Charleston  Railroad,  In 
which  he  was  a  stockholder,  a  party,  for  the  purpose  of  securing  service  upon 
him  in  this  suit  by  attachment,  which  became  unnecessary,  as  he  subse- 
quently appeared  and  answered.  The  company  was  named  a  defendamt,  but 
there  was  never  any  service  of  process  to  bring  it  in  as  a  party. 

The  bill  states  substantially  the  foregoing  facts.  Alleges  that  the  judgments 
have  never  been  paid;  that  McComb  had  appropriated  all  the  assets  to  the  pay- 
ment of  his  own  debt  against  the  company,  of  which  he  was  the  principal. 
If  not  the  only,  creditor,  and  the  largest  stockholder;  alleges  that  Blckford 
and  Sherrod  had  no  notice  of  the  pendency  of  that  suit  at  the-  time  they  made 
the  leases  or  at  any  subsequent  time,  and  no  knowledge  whatever  of  its  char- 
acter and  object;  that  the  company  contested  the  claJm  for  damages,  taking 
the  case  to  the  supreme  court  of  the  state,  where  the  Judgments  obtained  were 
finally  affirmed.  It  sets  up  that  the  company  was  at  the  time  of  the  filing  of 
this  bill  insolvent,  and  that  at  the  time  of  the  filing  of  the  Kortrecht  bill  It  was 
Insolvent,  and  wholly  unable  to  pay  its  debts;  that,  being  so  Insolvent,  its 
assets  have  passed  Into  the  hands  of  McComb  as  a  trust  fund  for  the  payment 
of  Its  debts,  and  particularly  for  the  payment  of  these  Judgments;  and  then 
prays  that  all  the  money  and  property  heretofore  owned  by  the  Southern  Oil 
Works,  and  heretofore  delivered  and  paid  to  the  defendant  McComb,  as  well 
as  the  unpaid  capital  stock  of  McComb  In  the  Southern  Oil  Works,  be  declared 
a  trust  fund  for  the  payment  of  the  debts  of  the  Southern  Oil  Works,  and 
that  the  same  may  be  administered  In  this  court  according  to  the  practice  of 
coorts  of  equity.  It  prays  for  an  account,  for  a  decree  upon  final  hearing,  for 
the  amount  due  upon  the  Judgments,  and  that  the  payment  thereof  by  the 
said  McComb  be  decreed,  or  a  Just  and  equitable  proportion  thereof,  according 
to  the  amounts  found  to  be  due,  and  for  general  relief.  The  answer  of  Mc- 
Comb seta  up  and  pleads  the  Kortrecht  suit  and  decrees  as  a  bar  to  the  relief 
prayed  for  in  the  bill,  and  also  relies  upon  the  facts  in  that  suit;  that  McOomb 
Is  a  creditor  with  preferred  liens,  and,  after  having  advanced  very  large  sums 
of  money,  has  still  a  large  amount  due  him,  as  appears  by  the  record  in  that 
suit  .  It  avers  that.  If  the  plaintiffs  were  not  formal  parties  to  that  suit,  they 
were,  by  operation  of  law,  substantial  parties  to  It  as  creditors  of  an  Insolvent 
con>oratlon  bound  to  take  notice  of  its  winding  up;  that  if,  In  fact,  they  had 
no  notice  of  the  pendency  of  that  proceeding,  they  were  nevertheless  chargea- 
ble with  notice  of  the  pendency  of  the  suit,  and  that  their  contract  of  lease 
was  actually  made  after  the  suit  wab  commenced,  and  under  circumstances 
requiring  them  to  take  notice  of  Its  condition,  and  the  fact  that  It  was  being 
wound  up  as  an  insolvent  corporation;  that  they  were  residents  of  the  city  of 
Memphis  at  the  time  of  the  bringing  of  this  suit,  at  the  time  of  the  making 
of  their  lease  and  of  obtaining  their  Judgments,  of  the  filing  of  this  bill, 
and  continuously  during  the  whole  progress  of  the  proceedings  in  that  suit; 
and  that  they  were  as  effectively  and  completely  bound  by  the  said  decrees 
as  If  they  had  been  formal  parties  thereto.  The  respoudent  also  states  that 
he  has  already  had  assessed  against  blm  the  unpaid,  outstanding  amounts 
due  on  his  shares  of  stock,  and  that  he  Is  not  liable  for  any  further  or  other 
assessments  In  this  suit  He  then  sets  up  his  Indebtedness  against  the  com- 
pany, and  reiterates  his  claim  against  It,  and  denies  any  responsibility  to  the 
plaintiff B  by  reason  of  the  facts  for  the  Judgments  they  have  obtained  agalnat 
the  company. 

To  save  the  expense  of  taking  the  testimony  and  producing  the  records,  the 
parties  have  aied  a  stipulation,  by  which  It  Is  agreed  as  follows: 
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"In  the  above  cause,  with  the  view  of  saving  the  tronUe  and  expense  «* 
taking  testimony,  and  In  order  to  fix  the  facts  upon  which  the  case  Is  to  be 
tried.  It  Is  agreed  as  follows:  (1)  That  the  charter  of  the  Soothem  OD  Works 
Is  contained  In  chapter  105,  pp.  592-^94,  of  the  Acts  of  the  General  Assembly 
of  the  state  of  Tennessee  of  1869-70  (Private),  to  which  reference  is  hereby 
made,  and  such  charter  may  be  nsed  In  evidence  for  all  the  purposes  of  this 
suit  (2)  It  is  further  agreed  that  the  suit  mentioned  In  the  blir  and  also 
in  the  answer  of  J.  J.  McGomb,  on  file  herein,  was  brought  In  the  First  ctaan- 
cery  court  of  Shelby  county,  Tenn.,  on  the  27th  day  of  March,  1876,  and  that 
the  bill  was  filed  under  sections  4146-4168  (3409-3431)  of  the  Code  of  Tennes- 
see, and  more  particularly  under  the  last-named  section;  that  Is,  4168  (3431). 
(3)  It  Is  further  agreed  that  all  the  statements  of  fact  contained  in  the  said 
answer  of  the  said  J.  J.  McComb  are  to  be  taken  as  true  for  all  the  purposes 
of  this  suit,  except  where  the  same  are  contradicted  by  the  statements  con- 
tained in  this  agreement,  and  in  such  cases  this  agreement  is  to  be  taken  as 
true.  (4)  It  is  further  agreed  that  the  copy  of  the  decree  of  the  chancery 
court  of  Shelby  county,  Tennessee,  attached  to  and  made  an  exhibit  to  the  said 
answer  of  the  said  J.  J.  McComb,  Is  a  true  copy  of  the  decree  pronounced  by 
the  said  chancery  court  In  the  suit  mentioned  in  the  second  paragraph  of  this 
agreement,  and  that  the  said  decree  has  never  been  reversed,  vacated,  or  set 
aside.  (5)  It  is  'further  agreed  that  the  original  records  in  the  two  anits  of 
W.  A.  Blekford  v.  The  Southern  Oil  Works  et  als.  and  H.  R.  Sherrod  t. 
The  Southern  Oil  Works  et  als.,  mentioned  in  the  bUl  in  this  cause,  or 
certified  copies  of  such  records.  Including  the  records  in  the  circuit  comt, 
and  the  records  in  the  supreme  court,  and  a  certified  copy  of  final  Jndg- 
ment  in  said  court,  may  be  considered  as  evidence  in  this  cause  for  all 
proper  purposes.  (6)  It  is  further  agreed  that  both  W.  A.  Blekford  and  H.  B. 
Sherrod  resided  In  Shelby  county  from  the  beginning  of  the  snit  mentloDed 
in  the  second  paragraph  of  this  agreement  until  the  end  of  it,  bat  neither  one  of 
them  was  made  a  party  plaintiff  or  defendant  in  the  suit,  and  neither  one  of 
them  was  served  with  process  therein,  or  appeared  therein,  or  asked  to  be  made 
a  party  thereto. 

"January  24,  1893." 

J.  M.  Gregory  and  Gantt  &  Patterson,  for  complainanta. 
Wm.  M.  Randolph  &  Sons,  for  defendants. 

HAMMOND,  J.  (after  stating  the  facts).    Becaase  of  its  vagne- 

ness  and  too  general  avei'ments  it  is  difficult  to  determine  the  tech- 
nical character  and  purpose  of  this  hill.  Seemingly,  it  is  a  bill  to 
administer  the  assets  of  the  corporation  in  insolvency,  and  yet  it 
makes  only  one  of  the  stockholders  a  party,  and  does  not  make  the 
company  itself  a  party,  but  selects  one  of  the  stockholders  who  had, 
through  legal  proceedings  for  that  purpose,  been  paid  out  of  the  as- 
sets of  the  company  a  part  of  the.  debt  due  him  as  a  creditor,  and 
who,  by  the  same  legal  proceedings,  has  paid  all  that  was  due  from 
him  as  a  stockholder,  and  asks  to  charge  him  as  a  trustee  of  the 
assets  for  the  payment  of  its  debts.  It  does  not  seek  to  bring  in 
other  creditors  to  share  in  those  assets,  but  confines  its  operation  to 
the  simple  purpose  of  having  that  stockholder  and  creditor  pay  the 
judgments  of  the  plaintiffs.  In  effect,  it  is  a  bill  to  charge  McGomb 
with  the  payment  of  those  debts  as  if  he  were  himself  the  judgment 
debtor,  upon  the  theory  that  he  has  come  into  the  possession  of  as- 
sets of  the  company  which  would  have  been  liable  to  execution  in 
satisfaction  of  these  judgments  if  the  assets  had  remained  in  the 
hands  of  the  company,  treating  the  legal  proceedings  by  which  Mc- 
Comb was  paid  his  own  debt  against  the  company  as  having  had  no 
effect  whatever  in  establishing  any  right  to  the  possession  of  thai 
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which  he  haa  recdved.  This  is  a  very  broad,  if  not  loose,  viev  of  the 
doctrine  ttiat  the  assets  of  a  corporation  axe  a  trust  fond  for  the  pay- 
ment of  its  debts,  wherever  the  assets  may  be  found.  There  can 
be  no  doubt  about  the  doctrine  in  its  general  statement  nor  in  its 
particular  application,  as  suergested  here,  that  a  creditor  cannot  sel- 
fishly appropriate  the  assets  to  the  payment  of  his  own  debt,  ignor- 
ing all  other  creditors;  but,  thus  broadly  stated,  the  principle  is 
confined  to  an  appropriation  by  the  creditor,  which  the  courts  will 
not  sustain  as  a  lawful  application  of  the  assets,  to  the  payment  of 
his  debt.  It  does  not  follow  from  the  general  doctrine  that  when  a 
creditor  has  by  a  judgment  and  an  execution  leried  upon  the  as- 
sets, or  by  any  other  legal  proceeding  adequate  for  the- purpose,  pro- 
cured a  judicial  judgment  and  decree  that  the  assets  are  liable  to  the 
payment  of  his  claim,  and  by  like  judicial  judgment  and  decree  ap- 
propriates particular  assets  to  that  purpose,  that  he  can  be  in  that 
condition  always,  and  under  all  circumstances,  charged  as  a  trustee 
for  other  creditors  who  have  not  been  paid.  It  depends,  of  course, 
upon  the  validity  of  the  proceedings  and  their  legal  effect.  Even  if 
a  creditor,  by  his  vigilance  and  diligence,  has  succeeded  in  collecting 
out  of  the  insolvent  corporation-  more  than  other  creditors  have  re- 
ceived, it  is  not,  as  a  matter  of  course,  to  charge  him  as  a  trustee  for 
the  benefit  of  other  creditors.  The  outstanding  creditors  must  have 
some  equity  as  against  him  arising  out  of  the  wrongfulness  of  his 
advantage  in  the  premises. 

Treating  the  bill  as  one  to  charge  a  stockholder  or  a  creditor  with 
liability  for  the  debts  of  the  corporation  because  of  his  possession 
of  the  assets,  it  may  be  very  doubtful  whether  such  a  bill  can  be 
maintained,  at  least  in  the  federal  courts,  unless  there  has  been  an 
exhaustion  of  remedies  against  the  corporation  itself,  at  least  to  the 
extent  of  an  execution  and  nulla  bona  return,  and  this,  even  though 
the  corporation  be  insolvent,  Taylor  v.  Bowker,  111  TJ.  S.  110,  4 
Sup.  Ct.  397;  Jones  v.  Green,  1  Wall.  330,  But,  assuming  that  this 
equitable  remedy  has  been  enlarged  by  the  Tennessee  statute  (Mill. 
&  V.  Code,  §  4168),  which  allows  any  creditor  or  any  stockholder, 
whether  he  has  recovered  a  judgment  or  not,  to  file  a  bill  to  sub- 
ject the  assets  to  the  payment  of  his  debt,  this  bill  cannot  be  treat- 
ed as  a  suit  of  that  kind,  for  the  reason  that  the  corporation  is  not 
made  a  party,  and  therefore  the  bill  does  not  come  within  the  pro- 
visions of  that  statute.  It  is  a  bill  against  McComb  only,  and  the 
case  must  be  determined  with  sole  reference  to  the  rights  of  these 
creditors  against  him  seeking  to  charge  him  as  trustee,  and  it  would 
seem  to  fall  directly  within  the  above-cited  cases  requiring  a  judg- 
ment and  nulla  bona  return.  For  want  of  an  averment  in  the  bill 
that  there  has  been  an  execution  issued,  and  nulla  bona  return,  and 
for  want  of  proof  of  that  fact,  it  might  be  sufQcient  to  dismiss  this 
bill  upon  the  apparent  theory  of  its  draftsman  as  a  bill  to  enforce  a 
trust  against  the  assets  of  a  corporation.  But  under  the  general 
allegations  of  the  bill,  and  its  prayer  for  general  relief,  there  is  an- 
other view  of  the  rights  of  the  plaintiffs  to  maintain  it  which  was 
suggested  and  argued.  Beasonably,  it  may  be  treated  as  a  bill  for 
contribution  against  a  distributee  of  an  insolvent  corporation  to 
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compel  h!m  to  refund,  for  the  benefit  of  any  creator  who  has  not 
received  his  shape  of  the  InBolvent  assets,  whatsoever  part  may  be- 
long to  him  as  a  surplus  over  and  above  that  which  he,  the  said  dis- 
tributee, ought  to  have  received  upon  an  equitable  distribution  of 
the  assets.  The  principle  is  stated  in  the  case  of  Williams  v.  Oibbes, 
17  How.  239,  255,  as  "•  *  *  well  settled,  in  respect  of  proceed- 
ings in  chancery  for  the  distribution  of  a  common  fund  among  the 
several  parties  interested,  that  an  absent  party  who  had  no  notice 
of  the  proceedings,  and  was  not  guilty  of  willful  laches  or  unrea- 
sonable neglect,  will  not  be  precluded  by  the  decree  of  distribution 
from  the  assertion  of  his  right  by  bill  or  petition  against  the  trustee, 
executor,  or  administrator;  or,  in  case  they  have  distributed  the 
fund  in  pursuance  of  an  order  of  court,  against  the  distributees." 
Quoting  from  the  case  of  David  v.  Frowd,  1  Mylne  &  K.  200,  the 
court,  first  relating  the  practice  of  giving  notice  by  advertisement 
for  creditors  and  others  interested  in  the  distribution  of  the  fund  to 
appear  and  file  their  claims,  remarks  upon  the  fact  that  such  adver- 
tisements may  and  must  in  many  cases  not  reach  the  parties  really 
entitled,  because  they  are  abroad,  or  from  a  multitude  of  circum- 
stances, and  then  observes  as  follows: 

"If  a  creditor  does  not  happen  to  discover  the  proceedings  In  court  nntll  after 
distribution  has  be*n  actually  made,  by  order  of  the  court,  amongst  the  par- 
ties having,  by  the  master's  report,  an  apparent  title,  although  the  court  wiO 
protect  the  administrator  yrho  has  acted  under  the  orders  of  the  court,  yet, 
upon  a  bill  filed  by  that  creditor  against  the  parties  to  whom  the  property  has 
been  distributed,  the  court  will,  upon  proof  of  no  willful  default  on  the  part 
of  such  creditor,  and  no  want  of  diligence  on  his  part,  compel  the  parties  de- 
fendant to  restore  to  the  creditor  that  which  of  right  belongs  to  him." 

Again,  referring  to  the  case  of  Gillespie  v.  Alexander,  3  Buss.  130, 
with  approval,  the  court  further  says  that : 

"If  the  creditor  does  not  come  in  until  after  the  executor  has  paid  away  the 
realdne,  he  is  not  without  remedy,  though  he  Is  barred  the  benefit  of  that  de- 
cree,—that  is,  the  decree  of  distribution.  If  he  has  a  mind  to  sue  the  legatees, 
and  bring  back  the  fund,  he  may  do  so;  but  he  cannot  affect  the  legatee* 
except  by  suit,  and  be  cannot  affect  tbe  executor  at  all." 

I  cannot  find  that  any  of  the  cases  on  this  subject  require  that  the 
creditor  shall  have  a  judgment  and  nulla  bona  return.  He  stands 
in  the  suit  against  the  overpaid  distributee  precisely  as  if  he  were 
appearing  in  the  original  suit  where  the  assets  were  distributed  to 
prove  his  claim.  It  seems  to  me  that  the  bill,  in  this  aspect  of  it, 
is  not  subject  to  objection  for  want  of  parties,  or  for  the  want  of 
judgment  and  nulla  bona  return;  and  the  only  question  in  the  case 
is  whether  or  not  the  absent  party  who  has  failed  to  receive  his  part 
of  the  assets  has  been  "guilty  of  willful  laches  or  unreasonable  neg- 
lect," or  has  made  "proof  of  no  willful  default,  and  no  want  of  rea- 
sonable diligence  on  his  part." 

It  is  agr^  between  the  parties  that  the  plaintiffs  in  this  case 
were  neither  parties  plaintiffs  nor  defendants  in  the  suit  of  the  state 
ex  rel.  Kortrecht  against  the  Southern  Oil  Works;  that  neither  of 
them  was  ever  served  or  appeared  therein,  or  asked  to  be  made  a 
party  thereto;  and  it  is  further  agreed  that  they  both  resided  in 
Shelby  count}-  from  the  beginning  of  that  suit  until  the  end  of  it. 
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It  otherwise  appears  from  the  records  in  evidence  that  the  salt  was 
actually  pending  at  the  time  their  lease  commenced,  and  had  been 
for  more  than  a  year.  After  the  collapse  of  the  warehouse,  which 
took  place  more  than  a  year  and  a  half  from  the  beginning  of  the 
lease,  they  brought  a  suit  for  damages,  which  was  dismissed  with- 
out a  trial  on  the  merits.  For  what  reason,  does  not  appear.  A 
second  suit  was  brought  on  the  12th  of  January,  1881,  more  than 
four  years  after  the  disaster,  and  nearly  Ave  years  after  the  Kort- 
recht  suit  was  commenced,  and  while  it  was  still  pending,  and  about 
five  years  before  the  final  decree  in  that  suit,  being  about  six  years 
before  the  filing  of  thf  bill  in  this  case.  It  is  stated  in  briefs  of  coun- 
sel for  the  plaintiffs  that  McComb  was  the  only  creditor  appearing 
in  the  suit,  that  there  was  never  any  advertisement  for  other  cred- 
itors to  appear  and  file  their  claims,  but  this  fact  is  not  covered  by 
the  agreement  of  counsel,  and  the  court  here  does  not  know  how 
the  fact  may  be.  Occupying  the  relation  of  landlords  to  the  South- 
em  Oil  Works  it  would  seem  almost  incredible  that  these  plaintiffs 
should  allow  11  years  to  elapse  without  any  knowledge  of  the  cir- 
cumstance of  that  suit,  or  without  any  information  as  to  the  exist- 
ing conditions  that  would  have  put  them  upon  inquiry  as  to  the 
affairs  of  the  corporation.  They  lived  in  the  same  city,  and  were 
for  nine  years  of  tiiat  period  engaged  in  litigation  with  the  company 
to  establish  their  claims  for  damages.  Indeed,  they  waited  nearly 
two  years  after  they  obtained  the  judgments  before  they  filed  this 
bill,  and  all  this  time,  both  before  and  after  judgment,  they  allege 
that  they  were  in  ignorance  of  the  existence  of  the  Kortrecht  suit. 

It  is  to  be  observed  that  the  cases  establishing  the  right  of  the 
outlying  creditor  to  sue  the  distributees  for  contribution  not  only 
require  that  he  shall  be  without  willful  default,  but  that  he  shall 
establish  by  proof  that  there  was  no  want  of  reasonable  diligence  on 
his  part  in  ascertaining  the  true  condition  of  affairs.  In  the  case 
of  Board  of  Public  Works  v.  Columbia  College, » 17  Wall.  521,  530, 
it  is  held  that  the  rule  requiring  the  existence  of  special  circumstan- 
ces bringing  the  case  under  some  recognized  head  of  equity  juris- 
diction should  not  only  be  insisted  upon  with  rigor  whenever  the 
property  sought  to  be  reached  constitutes,  as  here,  assets  of  a  de- 
ceased debtor  which  have  already  been  subjected  to  administration 
and  distribution,  but  some  satisfactory  excuse  should  be  given  for  the 
failure  of  the  creditor  to  present  his  claim  in  the  mode  prescribed  by 
law  before  the  distribution.  It  is  true  that  these  creditors  were 
suing  at  law  to  establish  their  claim  for  damages;  that  the  South- 
em  Oil  Works  was  resisting  the  claim  step  by  step;  that  the  com- 
pany carried  the  case  by  appeal  to  the  supreme  court,  and  submitted 
to  judgment  only  in  the  court  of  last  resort ;  and  it  is  true  that  that 
litigation  was  for  some  reason  protracted  during  a  period  of  more 
than  nine  years  counting  from  the  beginning  of  the  second  suit  to 
the  final  judgment  in  the  supreme  court.  But  all  these  facts  do  not 
answer  the  rule  of  diligence,  because  they  have  no  relation  to  the 
duty  of  the  plaintiffs,  whether  they  procured  judgment  or  not  upon 
their  claims,  to  take  the  necessary  steps  to  present  them  in  the  court 
of  insolvency,  where  the  assets  were  being  administered.    They  could 
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not  act -as  if  the  pendency  of  their  snits  were  a  lien  on  the  ataetx, 
as  if  by  jadgment  os  attachment  on  the  bill.  All  they  had  to  do 
in  order  to  share  in  the  assets  of  the  Southern  Oil  Works  in  the 
Kortrecht  suit  was  to  appeal,  and  file  their  petition  stating  the  pen- 
dency of  their  suits  at  law,  their  expectation  of  judgment,  and  ask- 
ing the  court  of  insolvency  to  retain  a  sufficient  amount  of  the  as- 
sets to  answer  that  judgment,  or  to  then  and  there  itself  adjudicate 
the  amount  dne,  and  pay  the  plaintiffs  their  pro  rata  according  to  the 
allegations  of  the  petitions  and  the  order  of  the  court.  Ignorance  in 
fact  of  the  pendency  of  the  proceedings  is  not  an  answer  to  the  mle 
of  diligence,  because,  if  it  were,  there  would  be  no  limitation  upon 
the  rule  that  an  absent  creditor,  who  is  as  ignorant,  might  come 
in  under  any  circumstances,  and  ask  for  a  contribution  and  restora- 
tion of  a  sufficient  amount  to  pay  his  claims.  But  we  have  seen  that 
this  is  not  the  rule.  The  question  is,  has  there  been  any  willfol 
neglect  on  the  part  of  these  plaintiffs  to  appear  in  the  Kortrecht  suit, 
and  take  the  necessary  steps  to  protect  their  interests  and  receive 
their  share,  or  has  there  been  diligence  on  their  part  to  inform  them- 
selves of  the  facts  in  that  behalf?  It  seems  to  me  too  plain  for  any 
argument  that  on  the  facts  stated  there  has  been  both  a  willful  neg- 
lect and  a  want  of  diligence.  Common  prudential  considerations  on 
the  part  of  one  bearing  the  relation  that  these  plaintiffs  bore  to  the 
Southern  Oil  Works  in  respect  of  their  claims,  both  as  landlords 
and  claimants,  for  damages,  would  require  that  inquiry  should  be 
made  as  to  the  condition  of  the  company  and  its  affairs.  CSommon 
repute  abont  the  courts  and  about  the  town  would  have  been  suffi- 
cient- to  have  put  the  plaintiffs,  who  were  renting  to  the  South«Ti 
Oil  Works,  and  claiming  damages  against  them,  upon  inquiry  as  to 
whether  or  not  it  was  a  solvent  or  insolvent  corporation,  and  wheth- 
er it  was  being  administered  in  insolvency  or  not;  and  the  mere 
lapse  of  time  during  the  pendency  of  those  proceedings  is  almost  con 
elusive  of  a  want  of  diligence  and  willful  neglect  where  the  parties 
did  not  reside  abroad,  and  there  are  no  special  circumstances  to  ac- 
count for  the  alleged  ignorance  of  the  facts.  Nothing  is  shown  in 
the  proof  in  this  case  to  excuse  this  ignorance.  Nothing  is  set  up  la 
the  proof  to  explain  it.  It  is  relied  upon  as  a  bare  fact,  without 
explanation  or  excuse,  as  a  ground  of  equity  to  suppiort  this  bill 
It  would  break  down  all  the  safeguards  of  legal  proceedings  to  al- 
low them  to  be  disturbed  under  such  circumstances. 

This  view  of  the  case  makes  it  unnecessary  to  consider  many  of 
the  other  questions  that  have  been  argued  in  the  case,  especially 
those  in  relation  to  the  right  of  a  creditor  to  pursue  the  assets  of 
an  insolvent  corporation  for  the  payment  of  its  debt  by  proper  pro- 
ceedings for  that  purpose.  I  do  not  think  this  is  that  kind  of  a  bill, 
but,  if  it  can  be  held  to  be  so,  it  must  fail  for  want  of  proper  par- 
ties. I  doubt  very  much  if  that  principle  would  authorize  a  cred- 
itor to  file  what  is  substantially  a  second  bill  to  administer  the  affairs 
of  an  insolvent  corporation  for  the  payment  of  its  debts  and  the  dis- 
tribution of  its  assets;  and,  if  the  bill  can  be  supported  at  all,  it 
can  only  be  upon  the  ground  mentioned  in  the  case  of  WiUlams  r. 
Gibbes,  supra,  of  the  right  of  a  creditor  to  sue  the  distributees  iude- 
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pendently,  and  upon  distinctiTe  and  wholly  different  gronnds  of  equi- 
ty than  those  InToIved  in  a  bill  to  adngtinister  the  assets  of  an  in- 
solvent  corporation. 

The  hill  will  be  disnaissed  at  the  plaintiffs'  costs.    Ordered  acoord- 
ingly. 


WRIGHTMAN  T.  BOONB  COUNTY. 

(Oircolt  Court  of  Appeals,  Blg^th  Circuit.    Jane  27,  1808.) 

No.  1,088. 

L  GOKSTBCcnoR  or  Statdtbs— Rbtbosfsctiys  Lboiblatioh. 

A  statute  l8  not  to  be  given  a  retrospective  effect  unless  It  dearly  and 
aneqnlvocaUy  appears  that  such  was  the  legislative  Intent. 
2.  LnoTATiOK  or  Aotiohs— Ravrvoa  o»  Jodghent— Rktrospbcttvb  LboibiiA.- 

TICK. 

Act  Ark.  April  8, 1891,  providing  that  no  scire  faclaa  to  revive  a  Judgment 
"shall  be  Issued  but  within  ten  years  from  the  date  of  the  rendition  of 
the  Judgment,"  and  that  the  act  should  take  effect  one  year  from  Its  date, 
was  Intended  to  have  a  retrospective  operation. 
&  CiRcoiT  OonBTS  ov  AppBAii— Jurisdiction— CoKBTrrnrioNAL  Questions.  ' 

Under  Act  March  3,  1881,  H  6.  6,  a  circuit  court  of  appeals  has  no  JurUi- 
dlction  of  a  case  In  which  the  question  is  whether  a  state  statute  Is  void 
because  it  contravenes  the  constitution  of  the  United  States, 
i.  Bamb. 

If  it  Is  claimed  that  a  law  of  a  state  Is  void  because  it  contravenes  the 
constitution  of  the  United  States,  a  circuit  conrt  of  appeals  has  no  Juris- 
diction of  the  case,  although  it  may  Involve  the  consideration  of  many  other 
Questions. 

In  Error  to  the  Circoit  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

O.  W.  Watfcins,  for  plaintiff  in  error. 

Joseph  M.  Hill  and  James  Brizzolara,  for  defendant  in  error. 

Before  BA^BOKN  and  THAYEB,  Circuit  Judges,  and  SHIBAS, 
EHstrict  Judge. 

SANBORN,  arcuit  Judge.  On  April  6, 1897,  George  W.  Wright- 
man,  the  plaintiff  in  error,  sued  out  a  writ  of  scire  facias  to  revive  a 
judgment  which  he  had  recovered  in  the  court  below  on  May  13, 
1880,  against  Boone  county,  in  the  state  of  Arkansas,  the  defendant 
in  error.  The  county  answered,  among  other  things,  that  the  scire 
facias  was  not  issued  until  after  more  than  10  years  had  elapsed  from 
the  rendition  of  the  judgment,  that  the  judgment  had  never  been  re- 
vived, that  more  than  10  years  had  elapsed  since  the  last  payment 
was  made  thereon,  and  that  the  action  was  barred  by  the  statute 
of  limitations.  Upon  a  demurrer,  and  at  the  close  of  the  trial,  the 
court  below  sustained  this  defense,  and  rendered  a  judgment  against 
the  plaintiff.  Its  ruling  is  based  npon  this  state  of  the  law:  On 
and  prior  to  April  8,  1891,  the  owner  of  a  judgment  in  the  state  of 
Arkansas  had  the  right  to  a  writ  of  scire  facias  to  revive  it  at  any 
time  within  20  years  after  its  rendition.  Brearly  v.  Peay,  28  Ark. 
172,  174;  Crane  v.  Crane,  51  Ark.  287,  294,  11  S.  W.  1.    On  that 
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day  the  legislatare  of  the  state  of  Arkansas  passed,  and  the  governor 
of  that  state  approved,  an  act  in  these  words: 

"Section  1.  That  no  scire  facias  to  revive  a  Judgment  shall  be  Issued  but 
within  ten  years  from  the  date  of  the  rendition  of  the  Judgment;  or  if  the 
Judgment  shall  have  been  aforetime  revived  then  within  ten  years  from  the 
order  of  revivor. 

"Sec.  2.  This  act  shall  take  effect  and  be  In  force  from  and  after  one  year 
from  the  date  of  Its  passage." 

Acts  Ark.  1891,  p.  192  (Sand,  ft  H.  Dig.  |  4208). 

The  court  below  held  that  this  law  was  a  bar  to  the  prosecution  of 
this  action,  and  this  ruling  is  challenged  on  the  ground  that,  if  this 
act  was  intended  to  have  that  effect,  it  was  in  violation  of  section  10 
of  article  1  of  the  constitution  of  the  United  States,  that  no  state 
shall  pass  anj  law  impairing  the  obligation  of  a  contract.  Of  course, 
the  question  whether  or  not  the  act  was  intended  to  have  a  retro- 
spective effect,  whether  or  not  it  was  intended  to  prevent  the  issue 
of  writs  of  scire  facias  to  revive  judgments  rendered  before  it  was 
enacted,  accompanies,  and  is  presented  with,  the  question  of  its  con- 
stitutionality as  it  always  is  when  a  law  is  challenged  under  this 
clause  of  the  constitution;  but  no  other  question  of  any  importance 
is  raised  by  the  record  before  us.  It  is  conceded  that  a  construction 
which  gives  to  a  statute  a  retrospective  effect  should  not  be  adopted 
unless  it  clearly  and  unequivocally  appears  that  the  legislature  enact- 
ed it  with  the  intention  to  cause  that  effect.  End.  Interp.  St.  §  271; 
Twenty  Per  Cent.  Cases,  20  Wall.  179,  187;  Shreve  v.  Cheesman. 
32  U.  S.  App.  676,  689,  16  C.  C.  A.  413,  417,  and  69  Fed.  786,  792; 
Bank  v.  Reithmann,  49  U.  S.  App.  144,  25  0.  C.  A.  101,  and  79  Fed. 
582;  Jaedicke  v.  U.  8.,  29  C,  0.  A.  199,  85  Fed.  372,  375.  An  ex- 
amination of  the  law  in  question,  however,  has  left  no  doubt  in  oor 
minds  that  the  legislature  of  Arkansas  intended  that  this  act  shoald 
affect  judgments  rendered  before  as  well  as  those  rendered  after  its 
passage.  It  provides  that  no  scire  facias  shall  issue  to  revive  any 
judgment  except  within  10  years  from  its  rendition.  The  legisla- 
ture had  the  power  to  except  from  this  broad  prohibition  judgments 
rendered  before  the  enactment  of  the  law,  but  it  did  not  do  so.  The 
fact  that  it  failed  to  make  any  exception  raises  a  strong  presamptlon 
that  it  intended  to  make  none,  and  brings  any  exception  that  a  coart 
might  be  disposed  to  make  into  the  forbidden  category  of  judicial 
legislation.  Madden  v.  Lancaster  Co.,  27  U.  S.  App.  528,  540,  12 
C.  C.  A.  566,  573,  and  65  Fed.  188, 195;  Morgan  v.  City  of  Des  Moines. 
19  U.  S.  App.  593,  8  C.  C.  A.  569,  and  60  Fed.  208;  Paving  Co.  v. 
Ward,  55  U.  S.  App.  730,  741,  28  C.  C.  A.  667,  and  85  Fed.  27,  35; 
Mclver  v.  Ragan,  2  Wheat  25,  29;  Bank  v.  Dalton,  9  How.  522.  528; 
Vance  v.  Vance,  108  U.  S.  514,  521,  2  Sup.  CL  854.  The  second  aec- 
tion  of  the  act  provides  that  it  shall  not  take  effect  until  one  year 
after  its  passage.  The  plain  purpose  of  this  provision  was  to  give 
the  holders  of  judgments  rendered  10  years  or  more  before  the  pas- 
sage of  the  act  a  reasonable  time  within  which  to  revive  their  judg- 
ments before  the  law  took  effect.  A  construction  that  the  act  has  no 
application  to  judgments  rendered  before  its  enactment  would  render 
this  provision  nugatory,  and  would  fly  in  the  teeth  of  the  maxim 
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that  "all  the  words  of  a  law  must  have  effect,  rather  than  that  part 
should  perish  by  construction."  City  of  St.  Louis  v.  Lane,  110  Mo. 
254,  258,  19  S.  W.  533;  Knox  Oa  v.  Morton,  32  U.  S.  App.  513,  518, 
15  C.  C.  A.  671,  676,  and  68  Fed.  787,  790;  Paving  Co.  v.  Ward,  55 
U.  S.  App.  730,  741,  28  C.  C.  A.  667,  and  85  Fed.  27,  35.  The  re- 
sult is  that  the  real  question  in  the  case  is  whether  or  not  this  law 
of  the  state  of  Arkansas  is  void  because  it  is  in  contravention  of  the 
constitution  of  the  United  States.  But  section  5  of  the  act  of  March 
3,  1891  (26  Stat  828,  c.  617),  declares  that  appeals  may  be  taken  to 
the  supreme  court  "(6)  in  any  case  in  which  the  constitution  or  law 
■of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States."  Section  6  provides  that  in  cases  other  than  those 
provided  for  in  section  5  the  circuit  courts  of  appeals  may  exercise 
appellate  jurisdiction  unless  otherwise  provided  by  law.  This  is  nob 
a  case  other  than  those  provided  for  in  section  6,  and  consequently 
this  court  has  no  jurisdiction  of  it.  A  careful  examination  of  these 
sections  of  the  act  of  congress  in  Hastings  v.  Ames,  32  U.  S.  App. 
486,  15  C.  O.  A.  628,  and  68  Fed.  726.  and  in  Pauley  Jail  Bldg.  & 
Mfg.  Co.  T.  Crawford  Co.,  28  C.  C.  A.  579,  84  Fed.  942,  led  us  to  the 
conclusioD  that,  if  it  is  claimed  that  a  law  of  a  state  is  void  because 
it  contravenes  the  constitution  of  the  United  States  a  circuit  courb 
of  appeals  has  no  jurisdiction  of  the  case,  although  it  may  involve 
the  consideration  of  many  other  questions.  Upon  the  authority  of 
these  cases  the  writ  of  error  in  this  case  is  dismissed  for  want  of  juris- 
diction. 


LEZINSKT  V.  METROPOLITAN  ST.  RT.  CO. 

(Olrcnit  Conrt  of  Appeals,  Second  Circuit    June  24,  1898.) 

No.  112. 

1.  Strbbt  RArLVATB — LTABiLrrr  »ob  TonT— UNAUTHOiitzED  Acts  op  EMPLOTxa. 
In  the  absence  of  testimony  sbowlng  authority  {rom  the  company, 
the  act  of  a  street-railway  conductor  in  causinR  the  arrest  of  a  former 
passenger  immediately  after  ejecting  him  from  the  car  for  refusing  to  pay 
fare  is  outside  the  course  of-  his  employment,  so  that  no  action  will  lie 
against  the  company  for  malicious  prosecution  and  false  Imprisonment. 

X  Samk — Ratiticatioh  or  Unauthorized  Act. 

The  action  of  a  derk  in  the  claims  department  of  a  street-railway  com- 
pany, In  endeavoring  to  convince  a  magistrate  that  a  conductor  was  right 
in  causing  the  arrest  of  a  passenger  after  ejecting  him  from  the  car  for 
refusal  to  pay  fare.  Is  not  a  ratification  of  the  conductor's  unauthorized 
action,  where  the  clerk  was  merely  directed  by  his  superior  to  go  to  the 
police  court,  "and  see  what  the  matter  was." 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  at  law  by  Eugene  Lezinsky  against  the  Metro- 
politan Street-Bailway  Company  for  malicious  prosecution  and  false 
imprisonment.  In  the  circuit  court  a  verdict  was  directed  for  de- 
fendant, and  judgment  entered  accordingly,  to  review  which  the 
plaintiff  sued  oat  this  writ  of  error. 
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Samuel  S.  Slater,  for  plaintiff  in  error. 
Charles  P.  Brown,  for  defendant  in  error. 

Before  WALLACE  and  BHIPMAK,  Circuit  Judges. 

8HIPMAN,  Circuit  Judge.  This  is  a  writ  of  error  to  review  a 
judgment  in  the  drcuit  court  for  the  Southern  district  of  New  York 
for  the  defendant,  upon  a  verdict  which  was  directed  by  the  court 
upon  the  defendant's  motion  at  the  close  of  the  plaintiff's  case.  The 
action  was  against  the  Metropolitan  Street-B^ilway  Company  for 
malicious  prosecution  and  for  false  imprisonment  The  facts  were 
as  follows:  The  plaintiff,  on  April  3,  1896,  at  12 -.30  p.  m.,  entered 
at  Spring  street,  in  New  York  City,  a  car  of  the  defendant,  whidi 
was  going  uptown,  and  paid  his  fare.  The  car  stopped,  on  account 
of  a  blod^ade,  before  it  reached  Honstcm  street,  when  the  con- 
ductor told  the  passengers  that,  if  they  were  in  haste,  they  bad 
better  walk  to  Houston  street,  where  cars  were  being  switched  back, 
and  take  an  uptown  car,  that  he  had  no  transfers,  but  that  ''it  would 
be  all  right"  if  the  passengers  would  explain  to  the  Inspector  who 
was  in  charge  of  switching  the  cars.  The  plaintiff  walked  to  Hous- 
ton street,  but  a  car  had  just  left.  The  inspector  told  him  to  ex- 
idain  to  the  conductor  of  the  next  northward  car  the  circumstances 
in  regard  to  the  payment  of  fare,  and  that  a  new  payment  would  not 
be  required.  The  plaintiff,  with  other  passengers  from  the  original 
car,  boarded  a  car  at  Bleecker  street,  a  block  above  Houston  street; 
but  its  conductor  demanded  fare  from  all  the  passengers,  would 
not  recognize  the  previous  payment,  stopped  the  car  at  Ninth 
street,  and  ordered  the  passengers  to  pay  the  fare  or  to  leave  the 
car.  The  plaintiff  refused  to  obey  either  direction,  was  ejected,  and 
thereupon  the  conductor  charged  him  with  disorderly  conduct,  and 
requested  a  policeman  to  arrest  him.  He  was  put  under  arrest, 
and  made  a  countercharge  against  the  conductor,  who  was  also 
arrested,  and  both  were  taken  to  the  station  house,  detained  2^ 
hours,  when  the  plaintiff  was  tried  and  discharged.  IJi>on  the  way 
to  the  station  house,  the  party  met  the  conductor  of  the  first  car. 
who  explained  the  facts  to  the  second  conductor,  but  he  persisted 
in  making  the  charge.  At  the  station  house,  one  Isaacson,  a  clerk 
in  the  dSendant's  claim  department,  who  was  sent  there  by  some 
one  of  the  defendant's  officers  to  find  out  what  the  matter  was. 
endeavored  to  persuade  the  plaintiff  to  withdraw  his  charge,  saying 
that  the  conductor  would  also  withdraw;  but  the  plaintiff  refused, 
and  the  case  was  heard,  Isaacson  arguing  before  the  magistrate  in 
support  of  the  charge  against  the  plaintiff. 

The  complaint  was  not  brought  to  recover  damages  for  the  de- 
fendant's unlawful  ejection  of  the  plaintiff  from  the  car,  but  to 
recover  for  a  malicious  prosecution  and  false  imprisonment  by  the 
defendant's  agent,  after  the  plaintiff  left  the  car.  The  defendant's 
liability  depends  upon  the  answer  to  the  questions:  First  Was 
the  conductor  acting  in  the  course  of  his  employment  and  within 
the  seope  of  his  authority,  express  or  implied,  in  causing  the  arrest 
of  the  plaintiff,  after  he  left  the  car,  for  his  prior  disobedience? 
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And,  secondlj,  if  the  conductor  acted  without  autliority,  was  tfiere 
any  testimony  from  which  a  jury  could  properly  infer  a  ratification 
by  the  defendant  of  the  conductor's  act  in  causing  the  arrest? 

The  defendant  is  a  common  carrier,  and  it  was  its  duty,  upon  the 
payment  of  fare,  to  exercise  due  care  in  the  safe  carriage  of  the 
defendant  to  the  point  upon  the  line  of  the  road  where  he  wished 
to  go;  and  for  his  improper  removal  from  the  car  it  would  have 
been  liable  in  damages,  becaase  the  carrier's  obligation  to  transport 
safely  "Includes  the  duty  of  protecting  the  passenger  from  any  in- 
jury cause  by  the  act  of  any  subordinate  or  third  person  engaged 
in  any  part  of  the  service  required  by  the  act  of  transportation." 
Steamship  Co.  v.  Kane  (decided  at  the  present  term  of  this  court) 
88  Fed.  197.  The  subsequent  act  of  the  conductor  in  causing  the 
arrest  of  the  passenger  was  apparently  outside  of  the  course  oil 
his  employment,  outside  of  his  service  as  a  conductor,  and  was  hir 
act  as  an  individual.  It  cannot  be  inferred,  in  the  absence  ol 
testimony,  that  it  is  in  the  course  of  the  employment  of  a  conductor 
of  a  street  cable  car  to  cause  the  immediate  arrest  ot  a  former  pas- 
senger for  his  conduct  in  refusing  to  pay  fare  or  to  leave  the  car,  and 
thus  to  take  the  risk  of  being  compelled  to  leave  his  car  in  thr 
street  temporarily  unprovided  with  a  conductor.  A  criminal  charge, 
under  the  circumstances  of  this  case,  was  baseless  (Lynch  v.  Railway 
Co.,  90  N.  Y.  77);  and  while  it  is  established  that  "a  corporation  is 
liable  civiliter  for  torts  committed  by  its  servants  or  agents  pre- 
cisely as  a  natural  person,  and  that  it  is  liable  as  a  natural  person 
for  the  acts  of  its  agents  done  by  its  authority,  express  or  implied," 
though  there  be  no  written  appointment  or  authority  (Railway  v. 
Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286;  State  v.  Morris  &  E.  R.  Co., 
23  N.  J.  Law,  369;  Bounds  v.  Railroad  Co.,  64  N.  Y.  129;  Mott  v. 
Ice  Co.,  78  N.  Y.  543),  yet  there  should  be  some  testimony  or  some 
•  circumstance  to  show  that  authority  had  been  conferred  for  such  a 
manifest  apparent  departure  from  the  line  of  the  business  of  a  con- 
ductor of  a  street  electric  car. 

It  was  sought  to  show  ratification  of  the  act  by  the  attendance 
and  conduct  of  one  Isaacson  at  the  hearing  before  the  magistrate, 
and  by  the  scope  of  Isaacson's  employment.  He  was  a  clerk  in  the 
defendant's  claim  department,  which  had  charge  of  the  preparation 
of  accident  cases  for  trial,  and  was  sent  by  his  superior  ofiQcers  to 
go  to  the  police  court,  "and  see  what  the  matter  was." .  Inasmuch 
as  a  conductor  had  left  his  car,  and  been  taken  to  the  station  house 
in  charge  of  an  oflScer,  the  direction  was  a  very  natural  one  to  give. 
Isaacson  went,  and  after  ineffectually  trying  to  induce  the  plaintiff 
to  abandon  his  charge,  and  have  a  dismissal  of  both  cases,  he  en- 
deavored to  show  the  magistrate  that  the  conductor  was  In  the 
right,  and,  in  so  doing,  imitated  the  conductor  in  departing  from  his 
employment,  without  authority  and  with  intrusive  meddlesomeness. 
There  would  have  been  no  propriety  in  submitting  to  the  jury  the 
question  of  ratification,  based  upon  Isaacson's  act  or  authority  or 
conrse  of  business.  The  judgment  of  the  circuit  court  is  afQrmed, 
with  cOBti. 
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JSTNA  UFB  INS.  OO.  V.  SMITH. 

(Circuit  C!ourt  of  Appeals,  Eightta  Circuit    June  27,  1898.) 

No.  1.036. 

L  Life  Insurance— Delay  in  Paying  Premiums — Premium  Receipts. 

On  tbe  back  of  a  premium  receipt  was  printed,  among  other  things,  the 
following:  "ProTided  satisfactory  erldence  and  guaranty  Is  furnished  that 
the  person  whose  life  was  Insured  Is  in  good  health  and  acceptable  for  new 
Insurance,  which  guaranty  shall  be  binding  upon  the  insured  and  bene- 
ttciaries  under  said  policy,  the  agent  will  receive  a  premium,  and  the  In- 
snrance  will  be  revived  by  the  delivery  of  this  receipt  within  60  days  from 
the  time  said  premium  became  due."  Held,  that  (applying  the  rnle  that 
contracts  written  on  forms  prepared  by  the  insurer  will,  when  ambiguous, 
be  construed  most  favorably  to  the  Insured)  the  above  provision  was  a 
mere  direction  by  tbe  company  to  its  agents,  so  that  the  mere  acceptance 
of  such  a  receipt  on  the  payment  of  an  overdue  premium  would  not  imply 
a  guaranty  of  good  health  on  the  part  of  the  insured. 

S.  Same — Violatioh  of  Rules  by  Agents  —  Knovlxdob  of  the  Cokfany's 
Officers. 

Where,  in  violation  of  the  rules  of  the  company.  It  is  the  practice  of  its 
agents  to  accept  overdue  premiums  without  requiring  a  guaranty  that  the 
Insured  Is  in  good  health,  and  this  course  of  business  Is  shown  to  be  such 
that  a  reasonably  prudent  man,  acting  in  the  capacity  of  an  executive 
officer,  ought  to  have  known  of  it,  this  is  sufficient  to  warrant  a  finding 
that  the  executive  officer  of  the  company  did  In  fact  have  knowledge  of 
the  practice. 

8.  Same— Authority  of  Aoknts— Acquiescenoe  by  Company. 

By  knowingly  permitting  its  agents  to  accept  for  a  considerable  period 
overdue  premiums  without  taking  health  certificates,  tbe  company  grants 
them  authority  so  to  do,  and  cannot  avoid  the  effect  thereof  by  showing 
that  its  printed  instructions  did  not  authorize  the  practice. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  action  was  upon  two  life  insurance  policies,  ooth  dated  February  16. 
1893,— one  for  tbe  sum  of  $20,000,  and  the  other  for  $5,000,— insuring  the  life 
of  Cassius  C.  Merritt,  who  subsequently  died  on  April  27,  1894,  at  Dulnth. 
Minn.  The  suit  was  brought  by  Hanson  E.  Smith,  the  defendant  In  error, 
as  administrator  with  tbe  will  annexed  of  said  deceased.  In  bis  complaint 
he  alleged,  among  other  things,  that  the  deceased  paid  all  the  premiums  that 
accrued  on  both  of  said  policies  prior  to  his  death;,  that  tbe  last  premiums 
thereon,  which  fell  due  February  16,  1894,  were  not  paid  until  March  6,  1894. 
at  which  time  the  defendant  company  accepted  said  premiums  and  gave  re- 
ceipts therefor  as  provided  In  Its  policies.  The  defenses  Interposed  by  the 
defendant  company  wete  as  follows: 

That  tbe  premiums  on  said  policies  which  became  due  on  the  16th  day  of 
February,  1894,  were  not  paid,  and  that  said  policies,  by  the  terms  thereof, 
became  void  and  inoperative.  That  on  March  6,  1894,  one  Merrill  M.  Clark, 
a  friend  and  agent  of  Cassius  C.  Merritt,  volunteered  to  pay  to  the  defend- 
ant's agent  at  Dulnth,  Minn.,  the  amount  of  the  premiums  due  on  the  afore- 
said policies  on  February  16,  1894.  That  said  agent  of  the  defendant  com- 
pany consented  to  receive  the  same,  and  to  deliver  receipts  therefor,  upon  the 
express  condition  that  the  premiums  should  not  be  deemed  paid,  nor  the  re- 
ceipts be  deemed  delivered,  unless  said  Merritt  was  at  the  time  in  good  health; 
that,  If  he  was  not  then  In  good  health,  tbe  said  premium  money  should  be 
returned  and  the  receipts  surrendered  upon  demand.  That  at  tbe  time  In 
question,  March  6,  1894,  neither  the  defendant  company  nor  Its  agent  bad  any 
knowledge  of  the  state  of  health  of  said  Merritt,  but  that  in  fact,  as  tbe  said 
Merritt  and  said  Clark  well  knew,  the  said  Merritt  was  not  in  good  health. 
but  was  sick  and  diseased,  and  already  suffering  from  tbe  complaint  of  which 
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he  snbaeqnently  died.  That  within  a  few  days  thereafter,  and  during  the 
month  of  March,  1894,  It  came  to  the  knowledge  of  the  defendant's  agent  that 
«ald  Merrltt  was  not  In  good  health  when  the  aforesaid  premiums  were  paid. 
That  said  agent  thereupon  demanded  the  return  of  said  receipts  from  said 
■Clark  upon  the  ground  that  the  Insured  at  the  time  of  the  delivery  thereof  was 
not  in  good  health,  and  offered  to,  and  did  in  fact,  return  the  premium  money. 
And  that  said  receipts  were  thereupon  surrendered  by  said  Clark  to  the  de- 
fendant's agent,  in  pursuance  of  the  condition  upon  which  they  had  been 
originally  delivered.  The  defendant  company  further  alleged:  That  it  waa 
«zpressly  stipulated  In  the  written  application  for  the  aforesaid  policies  that  no 
person  other  than  the  executive  officers  of  the  defendant  company  could 
make  any  agreement  binding  upon  said  company,  and  that  In  and  by  one  of 
the  conditions  of  said  policies  It  was  stipulated  that  no  other  person,  save 
one  of  the  executive  officers  of  the  company,  could  alter  or  waive  any  of 
the  conditions  of  said  policies,  or  make  an  agreement  binding  upon  the  de-  ■ 
fendant  company.  That  the  premium  receipts  referred  to  In  the  complaint, 
which  were  delivered  on  March  6,  1894,  were  In  the  following  form : 

^     'TSartford,  Conn.,  February  16,  18»4. 
"Received  the  annual  premium  on  policy  No.  43,726,  on  the  life  of  C.  0. 
Merrltt,  continuing  said  policy  in  force  for  twelve  months  from  date,  ending 
-at  five  o'clock  p.  m.  on  the  16  day  of  February,  1895.    Premium,  $557.40. 
"Not  binding  without  date  of  payment  and  slgnatare  of  agent  here. 
"Paid  this  6th  day  of  February,  1894.    •    •    • 

"J.  L.  English,  Secretary, 

"St.  Paul. 
"G.  H.  MacClelland,  Agent  at 
"Dnluth,  Minn." 

— That  upon  the  back  of  said  receipt  was  plainly  printed  the  following,  to  wit: 
"I'ake  Notice.  No  grace  Is  allowed  for  the  payment  of  premiums.  Policies 
cease  and  determine  In  accordance  with  their  provisions  If  the  premiums  are 
not  paid  on  or  before  .the  date  stipulated  therein  for  such  payment  Any 
receipt  given  therefor  must  be  signed  by  the  president  or  secretary  of  the  com- 
pany, and  the  only  evidence  to  the  assured  of  the  authority  of  any  agent  to 
receive  a  premium  Is  the  possession  of  such  a  receipt.  This  receipt  will  not 
bind  the  company  unless  the  date  when  the  premium  is  paid  is  stated  hereon 
tiy  the  the  agent  over  his  signature.  Provided  satisfactory  evidence  and 
guaranty  is  furnished  that  the  person  whose  life  was  Insured  Is  In  good  health 
and  acceptable  for  new  Insurance,  which  guaranty  shall  be  binding  upon  the 
Insured  and  beneficiaries  under  said  policy,  the  agent  may  receive  the  pre- 
mium, and  the  Insurance  will  be  revived  by  the  delivery  of  this  receipt  within 
sixty  days  from  the  time  when  said  premium  became  due.  After  the  ex- 
piration of  said  sixty  days,  the  delivery  of  this  receipt  on  any  terms  will  not 
revive  the  Insurance,  nor  bind  the  company.  All  policies  and  agreements  made 
by  this  company  are  signed  by  its  president,  vice  president,  secretary  or  as- 
sistant secretary.  No  other  person  can  alter  or  waive  any  of  the  conditions 
of  Its  polldes,  or  issue  permits  of  any  kind,  or  make  agreements  binding  upon 
the  company." 

It  was  further  alleged  that  the  foregoing  provisions  contained  In  said  ap- 
plication, policies,  and  receipts  were  well  known  to  Casslus  C.  Merrltt,  the 
deceased,  and  to  persons  connected  on  his  behalf  with  the  payment  of  said 
premiums.  Including  the  said  Merrill  M.  Clark;  that,  as  said  i>er3ons  well 
knew,  the  said  agent  had  no  authority  to  receive  the  premiums  which  were 
paid  to  him,  or  to  surrender  the  receipts,  without  receiving  the  guaranty  re- 
ferred to  on  the  back  of  said  receipt,  that  the  hisured  was  then  In  good  health 
and  acceptable  for  new  insurance;  and  that  the  said  local  agent  of  the  defend- 
ant company,  as  the  said  Merrltt  and  all  persons  representing  him  well  knew, 
was  not  authorized  or  empowered  to  waive  any  of  the  conditions  of  said  ap- 
plication for  Insurance,  or  of  said  policies  of  Insurance,  or  of  said  receipts,  or 
to  surrender  the  said  receipts,  or  to  receive  the  said  premium  money,  under 
other  circumstances  than  therein  prescribed. 

For  a  reply  to  these  averments  of  the  answer  the  plaintiff  below  alleged.  In 
substance,  that  It  was  not  true,  as  therein  stated,  that  said  Merrill  M.  Clark 
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on  March  6,  1894,  volunteered  to  pay  the  overdue  premiums  on  said  policies, 
acting  In  that  behalf  as  the  friend  and  agent  of  said  Merrltt;  that  It  was  not 
true  that  the  premiums  so  paid  were  accepted  on  the  express  condition  alleged 
In  the  answer,  that,  If  said  Merrltt  was  not  then  In  good  health,  the  money 
paid  as  premiums  should  be  returned  by  the  defendant  company,  and  the 
premium  receipts  given  therefor  should  be  surrendered  by  the  insured;  that 
In  truth  and  in  fact  the  premiums  due  on  February  16,  1894,  were  paid  and 
accepted,  and  renewal  receipts  were  given  therefor,  on  March  6,  1894,  under 
and  subject  to  no  conditions  whatsoever,  and  thfe  policies  were  thereby  re- 
newed for  the  succeeding  year;  that  afterwards,  on  March  11,  1894,  the  agent 
of  the  defendant  company  at  Duluth  falsely  represented  to  said  Clark  thar 
the  company  had  refused  to  accept  the  money  theretofore  paid  as  premlnms 
on  Bald  policies,  and  requested  a  return  of  the  renewal  receipts  theretofore 
delivered,  and  that  said  Clark  having  access  to  said  receipts  as  security  for 
money  which  he  had  loaned  to  the  Insured  to  pay  the  premiums,  and  being 
deceived  and  misled  by  said  false  statement,  was  thereby  Induced  to  sur- 
render the  receipts  to  the  defendant  company's  agent  and  to  accept  a  check 
for  the  amount  of  the  premiums  theretofore  paid,  doing  so  wholly  wlthont  the 
knowledge,  consent,  or  sanction  of  the  Insured;  that  the  statement  so  made 
to  said  Clark  by  the  defendant's  agent  as  a  means  of  obtaining  the  renewal 
receipts  was  wholly  false,  the  fact  being  that  the  defendant  company  had 
before  that  time  accepted  and  treated  as  Its  own  the  money  that  was  paid  as 
premiums  oh  March  6,  1894,  and  the  fact  being  that  the  premium  receipts 
which  were  given  therefor,  a  copy  of  which  Is  correctly  set  forth  above  in 
the  defendant's  answer,  had  been  In  the  possession  of  the  defendant's  agent 
at  Duluth,  awaiting  payment,  for  more  than  30  days  before  they  were  de- 
livered to  the  insured. 

On  these  Issues  the  case  was  tried  before  a  Jury,  which  returned  a  verdict 
m  favor  of  the  plaintiff.  The  case  comes  to  this  court  on  a  writ  of  error  which 
was  sued  out  by  the  defendant  company. 

W.  W.  Billson  (C.  A.  Congdon  and  D.  A.  Dickinson,  on  brief),  for 
plaintiff  in  error. 

A.  A.  Harris  and  W.  O.  Pealer  (Henry  E.  Harris  and  Bert  Fessler, 
on  brief),  for  defendant  in  error. 

Before  SANBORN  and  THAYEB,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  principal  issue  in  this  case  which  was  raised  by  the  pleadings, 
and  concerning  which  there  was  most  controversy  at  the  trial,  was 
whether  the  premiums  on  the  two  policies  in  suit  that  were  due  on 
February  16, 1894,  and  were  not  paid  until  March  6,  1894,  were  paid 
at  the  latter  date  in  pursuance  of  an  express  agreement,  between  the 
agent  of  the  company  and  those  who  at  the  time  were  acting  for  the 
insured,  that,  if  it  transpired  that  the  latter  was  not  at  that  time  in 
good  health,  the  premium  money  so  paid  should  be  refunded  to  the  in- 
sured, and  the  premium  or  renewal  receipts  given  therefor  surren- 
dered to  the  company.  The  defendant  contended  that  the  premiums 
were  paid  in  pursuance  of  such  an  agreement,  the  insured  being  at 
the  time  absent  from  home,  ajid  his  physical  condition  being  unknown 
to  its  agent,  while  the  plaintiff  below  just  as  strenuously  insisted  that 
the  money  was  accepted  by  the  defendant's  agent  at  Duluth  uncondi- 
tionally, and  that  such  acceptance  operated  to  renew  the  policies  until 
February  16, 1895,  long  after  the  insured  died.  This  issue  was  fiiirly 
submitted  to  the  jury,  under  appropriate  instructions,  of  which  no 
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cwaplaint  is  made;  the  finding  was  against  the  defendant;  and  it 
mast  be  taken  for  granted  by  this  court  tliat  there  was  no  express 
agreement  made  on  March  6,  1894,  entitling  the  defendant  company 
to  refund  the  premiums  on  that  day  paid,  and  to  demand  the  surren- . 
der  or  cancellation  of  its  renewal  receipts,  if  it  subsequently  ascer- 
tained that  the  insured  was  not  in  good  health  when  the  premiums 
were  paid.  Failing  to  obtain  a  favorable  verdict  on  this  issue  of  fact, 
the  defendant  now  contends  that'  the  mere  acceptance  of  the  renewal 
receipts,  with  the  notice  indorsed  on  the  back  thereof,  constituted  a 
guaranty  by  the  insured  that  he  was  then  in  good  health,  and  that, 
if  such  was  not  the  case,  the  policies  were  not  renewed,  and  that 
there  can  be  nt)  recovery  thereon.  The  case  is  likened  by  counsel  to 
those  in  which  persons  accepting  warehouse  or  express  receipts,  hav- 
ing statements  indorsed  thereon  showing  npon  what  conditions  the 
proper^  is  received,  or  the  terms  upon  whidi  it  will  be  transported, 
have  been  held  bound  thereby,  even  without  an  express  oral  assent 
to  such  terms  or  conditions.  Watkins  v.  Bymill  (1883)  10  Q.  B.  Div. 
178;  Duntley  v.  Bailroad  (N.  H.)  20  Atl.  327;  Oppenheimer  v.  Express 
Co.,  69  m.  62,  69;  Hart  v.  Railroad  Co.,  112  U.  S.  342,  5  Sup.  Ct.  151. 
It  is  questionable,  to  say  the  least,  whether  this  latter  defense, 
namely,  that  the  insured  guarantied  that  he  was  in  good  health  on 
March  6, 1894,  was  pleaded  in  the  defendant's  answer,  or  intended  to 
be  pleaded.  The  portion  of  the  answer  which  is  relied  upon  as  con- 
taining in  substance  such  a  plea  would  seem  to  have  been  framed  for 
a  far  different  purpose,  namely,  for  the  purpose  of  showing  that  the 
defendant's  agent  had  no  power  to  waive  a  regulation  requiring  him 
to  cause  policy  holders  whose  premiums  were  overdue  to  sign  health 
certificates,  as  a  condition  of  reinstatement, — that  being  the  usual 
manner  in  which  a  policy  holder's  state  of  health  was  made  known  to 
the  company's  agents, — and  that  the  insured  was  advised  of  such' 
want  of  authority  on  the  part  of  its  agent  to  dispense  with  the  signing 
of  a  health  certificate.  But,  waiving  the  defendant's  failure  to  plead 
specifically  that  the  insured  guarantied  that  he  was  in  good  health, 
and  that  the  guaranty  was  broken,  we  think  that  the  defense  which  is 
attempted  is  untenable  for  other  reasons.  To  establish  the  existence 
of  a  guaranty  of  good  health,  reliance  is  placed  on  a  clause  printed 
on  the  back  of  the  renewal  receipt,  quoted  above  in  the  statement, 
which  clause,  when  transposed  so  as  to  make  its  meaning  more  ap- 
parent, reads  as  follows: 

"The  agent  may  receive  the  premlnni,  and  the  insurance  will  be  revived  by 
the  delivery  ot  this  receipt  within  sixty  days  from  the  time  when  said  pre- 
mium became  due:  provided  satisfactory  evidence  and  guaranty  is  furnished 
that  the  person  whose  life  was  Insured  is  In  good  health,  and  acceptable  for 
new  insurance,  which  guaranty  shall  be  binding  upon  the  Insured  and  bene- 
flclaries  under  said  policy." 

This  clause  on  the  back  of  the  receipt  does  not  say  to  the  insured, 
as  it  should  have  done  if  the  mere  ddivery  and  acceptance  thereof 
were  intended  to  bind  him  by  a  contract  of  guaranty,  that  the  accept- 
ance of  the  receipt  by  the  insured  should  be  construed  as  a  guaranty 
that  he  was  at  the  time  in  good  health,  and  that  the  policy  should  not 
stand  renewed  unless  such  was  the  fact ;  but  it  contains,  rather,  a  di- 
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rection  to  the  agent  of  the  company  as  to  the  mode  and  manner  of  dis- 
chai^ng  his  duty.  It  required  him,  when  a  premiom  was  overdiie, 
to  obtain  satisfactory  evidence  and  a  guaranty  that  the  insored  wa& 
in  good  health  and  acceptable  for  insurance,  before  accepting  the 
premium  and  delivering  the  receipt.  Being,  therefore,  in  the  nature 
of  a  direction  by  the  insurer  to  its  agent,  the  law,  we  think,  will  not 
imply  a  guaranty  of  good  health  on  the  part  of  the  insured  from  the 
mere  acceptance  of  the  receipt.  Even  if  the  language  contained  in 
the  notice  on  the  back  of  the  receipts  was  suflBcient  to  give  some  color 
to  the  claim  that  the  mere  acceptance  thereof  by  the  insured  was 
tantamount  to  a  guaranty  of  good  health,  yet  inasmuch  as  the  receipts 
in  question,  like  the  policies  in  suit,  were  written  on  forms  which  were 
prepared  by  the  defendant  company  or  its  legal  advisers  for  use  in  its 
daily  business,  we  should  esteem  it  our  duty,  the  intent  of  the  parties 
not  being  clear,  to  resolve  any  doubt  against  the  company,  and  to  do 
BO  in  obedience  to  the  well-established  rule,  that,  where  contracts  are 
written  on  forms  which  are  prepared  by  the  insurer,  they  are  to  be  in- 
terpreted in  all  cases  of  doubt  or  uncertainty  In  a  manner  which  is 
most  favorable  to  the  insured.  National  Bank  v.  Insurance  Co.,  95 
U.  S.  673,  679;  Thompson  v.  Insurance  Co.,  136  U.  S.  287,  297, 10  Sup. 
Ct.  1019;  Insurance  Co.  v.  McConkey,  127  U.  S.  661,  666,  8  Sup.  Ct. 
1360;  Indemnity  Co.  v.  Dorgan,  16  U.  S.  App.  290,  309,  7  C.  C.  A.  581, 
58  Fed.  945;  Insurance  Co.  v.  Randolph,  24  C.  0.  A.  305,  78  Fed.  754, 
761,  762. 

On  the  trial  in  the  circuit  court  the  plaintiff  below  undertook  to 
show  by  proper  evidence  that  while  the  defendant's  agents  were  re- 
quired, by  directions  contained  on  the  back  of  its  renewal  or  premium 
receipts,  to  obtain  from  persons  whose  premiums  were  overdue  "satis- 
factory evidence  and  a  guaranty"  that  such  persons  were  in  good 
health,  before  accepting  their  overdue  premiums,  yet  that,  in  the 
actual  transaction  of  the  company's  business,  its  agents  frequently 
accepted  overdue  proninms,  and  turned  them  over  to  the  company, 
without  requiring  such  a  guaranty.  In  other  words,  the  plaintiff 
undertook  to  prove  that  the  company's  agents  in  the  state  of  Minne- 
sota were  vested  with  an  authority,  to  be  exercised  in  their  discretion, 
to  accept  overdue  premiums  without  a  guaranty,  and  that  they  exer- 
cised that  power,  doing  so  in  the  case  at  bar.  The  evidence  in  sup- 
port of  that  contention,  stated  briefly  and  in  substance,  consisted  of 
proof  that  guaranties  of  good  health,  in  the  case  of  overdue  premiums, 
were  taken  on  a  form  prescribed  by  the  company,  termed  a  "health 
certificate,"  which  was  signed  by  or  in  behalf  of  the  insured,  and  of 
reports  of  premium  collections  made  by  agents  to  the  home  office, 
which  reports  showed  that,  in  a  good  many  instances,  premiums  had 
been  collected  after  maturity  without  exacting  such  health  certifi- 
cates. It  was  conceded  on  the  oral  argument,  as  we  understand, 
that  the  proof  in  question  was  adequate  to  support  the  finding  that 
the  agents  of  the  defendant  company  were  clothed  with  the  discre- 
tionary power  above  described,  and  no  doubt  can  well  be  entertained 
on  that  point.  It  Is  insisted,  however,  that  the  trial  court  erred  in 
its  charge  on  this  issue,  in  that  it  instructed  the  jury,  in  one  part  of 
its  charge,  as  follows:    "The  plaintiff  is  not  required  to  show  that  the 
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execatiTe  officers  of  the  defendant  actually  knew  personally  of  the 
practice  of  its  agents  in  receiving  renewal  preminms,  and  delivering 
renewal  receipts  therefor,  after  lie  same  were  past  due,  without  re- 
quiring evidence  and  guaranty  that  the  Insured  persons  were  then  in 
good  health," — and  that  it  thereby  permitted  agents  of  the  company  to 
acquire  an  enlarged  authority,  different  from  that  conferred  by  the 
company's  renewal  receipts,  by  a  mere  practice  or  course  of  business 
which  was  not  known  to  the  company's  executive  ofiScers.  This  criti- 
cism of  the  instruction  is  not  tenable,  we  think,  because  the  trial  court 
inunediately  explained  the  meaning  of  that  part  of  the  charge  which  is 
last  quoted;  saying  to  the  jury,  in  substance,  that  it  meant  merely 
this:  That  the  plaintiff  was  not  required  to  prove  by  direct  evidence 
that  the  executive  ofQcers  had  knowledge  of  the  practice  of  the  com- 
pany's agents,  and  that,  if  the  plaintiff  bad  shown  that  the  course  of 
business  was  such  that  a  reasonably  prudent  man  ought  to  have 
known  what  the  practice  or  course  of  business  on  the  part  of  the  com- 
pany's agents  was,  such  evidence  was  sufiQcient  to  warrant  a  finding 
that  the  executive  officers  did  in  fact  have  knowledge  of  the  practice. 
As  thus  modified  and  explained,  we  think  that  the  instruction  given 
was  substantially  right  The  jury  might  well  be  left  to  infer  that 
the  executive  officers  of  the  company  were  acquainted  with  the  prac- 
tice of  its  agents,  if,  in  view  of  the  course  of  dealing  and  method  of 
transacting  business,  in  the  exercise  of  a  reasonable  supervision  over 
the  company's  affairs,  they  would  have  known  it. 

Complaint  is  further  made  by  the  defendant  company  that  the  trial 
court  erred  in  excluding  from  the  jury  a  pamphlet  entitled  "Instruc- 
tions to  Agents,"  which  purported  to  have  been  compiled  by  it  in  the 
year  1891.  This  pamphlet  was  attached  to  a  deposition  which  was 
read  in  evidence  by  the  defendant,  and  was  offered,  as  we  shall  as- 
sume, for  the  purpose  of  showing  that  the  printed  instructions  issued 
by  the  defendant  to  its  agents  did  not  permit  them  to  accept  overdue 
premiums  without  exacting  a  written  certificate  or  guaranty  of  good 
health,  signed  by  the  insured.  It  may  be  conceded  that  the  pamphlet 
had  a  tendency  to  prove  that  such  "were  the  company's  printed  instruc- 
tions, but  there  are  several  reasons,  we  think,  why  the  exclusion  of 
this  pamphlet  cannot  be  r^arded  as  a  material  error.  In  the  first 
place,  the  pamphlet  contained  the  same  directions  to  agents,  requir- 
ing them  to  obtain  a  written  guaranty  of  good  health  in  case  of  the 
payment  of  an  overdue  premium,  that  were  printed  on  the  back  of  the 
renewal  receipts  heretofore  mentioned,  which  were  already  in  evi- 
dence. The  proof  thwefore  was  merely  cumulative  in  its  character. 
In  the  second  place,  two  witnesses  testified  for  the  defendant,  and 
without  objection,  to  substantially  all  the  facts  which  the  printed  in- 
atructiong  tended  to  establish.  But  a  more  conclusive  reason  why 
the  exclusion  of  the  pamphlet  cannot  be  regarded  as  a  material  error 
is  found  in  the  fact  that  for  the  purpose  of  establishing  that  the 
agents  of  the  company  had  power  to  accept  overdue  premiums,  in 
their  discretion,  witiiont  exacting  a  guaranty  of  good  health,  the 
plaintiff  relied  exclusively  upon  proof  of  their  actual  practice  in  that 
regard,  as  shown  by  their  reports  to  the  home  office,  and  the  pamphlet 
had  no  tendency  to  disprove  the  practice  in  question.     The  defendant 
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conld  not  avoid  the  oecesBary  effect  of  knowingly  permitting  its 
agents,  for  a  considerable  period,  to  accept  overdue  premiums  with- 
out taking  healtli  certificates,  by  showing  tliat  its  printed  instructions 
did  not  authorize  such  a  practice.  Its  agents  could  acquire  the 
power  in  question  by  exercising  it  for  a  considerable  period  with  the 
knowledge  of  the  executive  officers  of  the  company,  as  well  as  by 
printed  or  written  instructions. 

There  are  some  other  alleged  errors  enumerated  in  the  lengthy 
written  argument  with  whidi  we  have  been  favored  by  counsel  for 
the  defendant  company,  but  the  questions  of  law  which  they  present 
are  subordinate  to  those  heretofore  discussed,  and  are  in  effect  decided 
by  what  has  already  been  said.  We  find  no  error  in  tho  record 
which  would  warrant  a  reversal,  and  the  judgment  below  is  therefore 
affirmed. 


DOOIiHT  V.  PEASB. 

(Otrcolt  Court  of  Appeals,  Seventh  Circuit    Joly  26,  1898.) 

No.  472. 

1  Appkal  akd  Ebbob— Rbtibw— Sfkoial  FiNonras  of  Faot. 

Whether  a  special  finding  of  fact  made  by  the  circuit  court  is  In  ac- 
cordance with  the  prei)onderance  of  the  evidence,  cannot  be  considered  on 
a  writ  of  error. 
9.  Bakb — MixBD  QDBBTioirs  OF  Law  and  Fact. 

The  decision  of  a  drcnlt  court  on  a  mixed  question  of  law  and  fact  cannot 
be  reviewed  on  a  writ  of  error. 
S.  Salb— VAi.n>rrT— Chahgk  of  Posbessiok. 

A  sale  of  personalty,  not  followed  by  open  and  visible  or  notorious 
change  of  possession  or  ownership.  Is  void,  under  the  law  of  Illinois,  as 
against  creditors  of  the  seller. 

In  Error  to  the  Circuit  court  of  the  United  States  for  the  Northern 
IMvisioD  of  the  Northern  District  of  Illinois. 

Counsel  for  plaintiff  in  error  submitted  on  brief. 
Lockwood  Honore,  for  defendant  In  error. 

Before  WOODS  and  SHOWALTEB,  Circuit  Judges,  and  BUNN, 
District  Judge. 

WOODS,  Circuit  Judge.  This  was  an  action  of  trespass  by  the 
{daiutiff  in  error,  Michael  F.  Dooley,  as  receiver  of  the  First  National 
Bank  of  Willimantic,  Conn.,  against  the  defendant  in  error,  James 
Pease,  charging  him  with  having  forcibly  seized  and  carried  away 
a  stock  of  goods  in  store  at  Nos.  213  and  215  Fifth  avenue,  in  the^ 
city  of  Chicago.  The  defendant  {beaded  the  general  issue,  under' 
which  it  was  agreed  that  all  defenses,  of  whatever  nature,  might 
be  proved  as  if  specially  pleaded;  and  by  stipulation  in  writing  a 
jury  was  waived,  and  the  court  made  a  special  finding  of  facts,  upon 
which  it  pronounced  the  defendant  not  guilty,  and  gave  judgment 
accordingly.  Error  is  assigned  to  the  effect  that  the  judgment  is  not 
supported  by  the  facts  found. 
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The  special  finding  ia  made  of  great  lengfh  by  tbe  statement  of 
many  facts  which,  though  relevant  and  important,  are  evidentiary 
only  of  the  ultimate  facts  found.  For  the  present  purpose  a  short 
statement  will  be  sufficient:  At  the  time  of  the  alleged  trespass 
piay  20,  1895)  the  defendant,  Pease,  was  the  sheriff  of  Cook  county, 
HI.  He  seized  the  goods  by  virtue  of  a  writ  of  attachment  for 
the  sum  of  |14,786.63,  issued  out  of  the  circuit  court  of  Cook 
county  against  the  Natchaug  Silk  Company,  a  corporation  of  Con- 
necticut; and  four  days  later  he  levied  on  the  goods  another 
attachment  out  of  the  same  court,  against  the  same  company,  for  a 
man  exceeding  f 8,000.  The  validity  of  the  writs  under  which  the 
seizure  was  made  is  not  questioned.  "Hie  dispute  is  over  the  owner- 
ship of  the  goods  at  the  time  of  the  seizure.  They  had  belonged  to 
the  attachment  defendant,  the  Natchaug  Silk  Company,  prior  to 
and  on  April  25,  1896;  and  the  point  of  dispute  is  whether  the 
instrument  of  sale  that  day  executed  in  the  name  of  the  company 
by  its  president  was  valid  and  effective  to  transfer  title  to  the  plain- 
tiff in  error,  as  receiver  of  the  First  National  Bank  of  Willimantic, 
Conn.  The  validity  of  that  instrument  is  denied  on  several  grounds. 
The  first  is  that  the  president  of  the  company  was  without  authority 
to  make  the  sale.  Upon  this  point  the  court  found,  as  a  fact,  and 
also  as  a  matter  of  legal  conclusion,  that  the  president  of  the  com- 
pany had  no  authority  to  make  the  sale,  and  seems  to  have  placed 
its  decision  of  the  case  mainly  upon  that  ground.  It  is  insisted  that 
certain  facts  specifically  stated  in  the  finding  require  the  contrary 
conclusion.  The  facts  chiefly  relied  on  are  that  the  president  of  the 
company  had  also  been  made  its  general  manager;  that,  as  presi- 
dent, he  was  anpowered  by  a  by-law  of  the  corporation  to  "perform 
all  duties  especially  required  of  him  by  the  statute  laws  of  this 
state  [Connecticut],  but  his  charge  of  the  executive  business  of  the 
company  shall  be  subject  to  the  control  of  the  directors";  and  that 
by  an  amendment  of  the  by-laws  a  general  manager  was  to  be  chosen 
annually,  who  should  "have  entire  charge  of  the  business  and  affairs 
of  the  said  company,  subject  to  the  order  and  approval  of  the  board 
of  directors."  On  the  authority  of  Dooley  v.  Hadden,  38  U.  S.  App.' 
651,  20  C.  a  A.  494,  and  74  Fed.  729,  Scudder  v.  Anderson,  54  Mich. 
122,  19  N.  W.  775,  and  especially  of  Lewis  v.  Manufacturing  Co.,  56 
Conn.  25, 12  Atl.  ^7,  it  is  insisted  that  the  power  of  general  manage- 
ment so  given  to  the  president  of  the  company  included  the  power 
to  pay  the  debts  of  the  company  by  the  application  of  any  portion 
or  all  of  its  personal  property.  Manifestly,  however,  such  a  ques- 
tion is  not  one  of  law,  purely,  but  also  of  fact,  dependent  Upon  the 
drcumstances  of  each  case.  The  cases  mentioned,  it  is  to  be  as- 
sumed, were  decided  correctly  upon  the  proofs  adduced.  In  this 
case  the  court  found  the  fact  to  be  that  the  sale  was  unauthorized, 
and  had  never  been  ratified,  by  the  company;  and  there  are  many 
circumstances  and  evidentiary  facts  set  forth  in  the  special  finding 
which  tend  to  support  the  conclusion, — ^the  chief  being  that  the 
debtor  company  was  at  the  time  absolutely  insolvent  and  on  the 
verge  of  suspending  business,  and  that,  without  the  sanction  of  any 
other  officer  or  member  of  the  company,  the  president,  knowing  the 
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situation,  made  this  sale,  and  others,  covering  the  entire  property 
of  the  company,  to  particular  creditors,  for  the  purpose  of  prefer- 
ring them  over  other  creditors.  Whether  the  finding  of  the  coort 
upon  this  question  was  according  to  the  preponderance  of  the  evi- 
dence is  a  question  wtiich  this  court  cannot  consider.  Besides  the 
provision  in  section  1011  of  the  Bevised  Statutes,  that  "there  shall 
be  no  reversal  •  •  •  upon  a  writ  of  error  •  •  •  for  any 
error  of  fact,"  it  is  well  settled  that  under  sections  649  and  700  the 
right  of  review,  when  judgment  has  been  rendered  upon  a  special 
finding,  extends  only  to  "the  rulings  of  the  court  in  the  progress  of 
the  trial,"  and  to  "the  determination  of  the  sufficiency  of  the  facts 
proved  to  support  the  judgment."  The  cases  on  the  subject  in  the 
supreme  court  and  In  the  circuit  courts  of  appeals  are  numerous. 
See  Fourth  Nat  Bank  of  St.  Louis  v.  City  of  Belleville,  53  U.  S. 
App.  28,  27  C.  0.  A.  674,  and  83  Fed.  675;  Smiley  v.  Barker,  55  U.  S. 
App.  125,  28  C.  C.  A.  9,  and  83  Fed.  684;  Stanley  v.  Supervisors,  121 
U.  S.  535,  7  Sup.  Ct  1234;  Hathaway  v.  Bank,  134  U.  S.  494,  10  Sup. 
Ct  608;  St.  Louis  v.  Butz,  138  U.  S.  226,  11  Sup.  Ct  837.  In  Runkle 
V.  Burnham,  163  U.  S.  216,  14  Sup.  Ct.  837,  it  is  said  that  "findings 
of  fact  made  by  the  court  below  are  binding  here,  if  there  be  any 
evidence  to  support  than."  It  necessarily  follows,  and  has  often 
been  decided,  that  a  mixed  question  of  law  and  fact  cannot  be  re- 
viewed on  a  writ  of  error.  Dennistown  v.  Stewart,  18  How.  565; 
Jewell  V.  Knight  123  U.  8.  426,  8  Sup.  Ct  193;  Smith  v.  Craft,  123 
U.  S.  436,  8  Sup.  Ct  196;  Burnham  v.  Railway  Co.,,  46  U.  S.  App. 
670,  23  C.  C.  A.  677,  and  78  Fed.  lOL  When  the  trial  is  by  jury, 
the  law  part  of  such  mixed  questions  may  be  s&ved  for  review  on 
exceptions  to  the  rulings  of  the  court  Norris  v.  Jackson,  9  WalL 
125.  But,  if  a  party  sees  fit  to  waive  a  jury  in  a  case  involving  a 
question  of  that  kind,  he  puts  it  beyond  his  power  to  challenge  the 
court's  finding,  unless  he  may  chance  to  be  able  to  do  so  upon  an 
exception  to  a  ruling  during  the  progress  of  the  triaL  For  instance, 
if  the  issue  be  negligence,  which  rarely  is  resolved  into  a  pure 
question  of  law,  a  special  finding  of  the  ultimate  fact  either  way 
cannot  be  overthrown  by  force  of  merely  evidentiary  facts  stated  in 
the  finding,  however  strong;  and  so,  here,  the  finding  that  the  sale 
was  unauthorized,  and  had  not  been  ratified,  cannot  be  impeached  on 
the  strength  of  the  circumstances  stated  tending  to  show  the  contrary. 
The  sale,  made  as  it  was  without  authority,  did  not  pass  title,  and 
the  goods  were  therefore  subject  to  seizure  by  virtue  of  the  writs 
of  attachment 

Another  ground  on  which  the  sale  was  clearly  invalid  is  the  find- 
ing of  the  court  that  the  sale  was  not  followed  by  an  open  or  visible 
or  notorious  change  of  possession  or  ownership  unless,  as  matter  of 
law,  the  facts  stated  in  the  finding  constituted  sufficient  information 
to  the  public  of  the  change.  The  facts  so  stated  were  evidentiaiy 
only,  and,  instead  of  being  conclusive  of  publicity,  tended  rather  to 
show  intentional  concealment  They  were  certainly  sufficient,  even 
if  we  were  required  to  look  into  the  evidence,  to  support  the  finding 
of  the  ultimate  fact.  The  sale  was  therefore  void,  under  the  law  of 
niinois,  which  "will  not  permit  the  owner  of  personal  property  t4 
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sell  it,  and  still  continue  in  the  possession  of  It"  Oreen  r.  Van 
Busliirk,  7  Wall.  139;  Hervey  v.  Locomotive  Works,  93  U.  S.  664; 
Martin  y.  Duncan,  156  111.  274,  41  N.  E.  43;  Harkness  v.  Rnssell, 
118  U.  S.  663,  7  Sap.  C5t.  51;  Pullman's  PalaceOar  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  11  Sup.  Ct,  876.  It  is  urged  that  while  the 
federal  courts  follow  the  rule  of  the  state,  that  a  transfer  of  per- 
sonal property,  where  the  vendor  is  permitted  to  remain  in  pos- 
session, is  fraudulent  and  void  as  to  creditors,  the  federal  courts 
are  not  bound  to  give  heed  to  the  opinions  of  the  supreme  court  of 
Illinois  upon  matters  of  fact,  and  that  what  will  constitute  a  suf- 
ficient change  of  possession  must  necessarily  be  determined  upon  the 
facts  of  each  case.  That  may  be  conceded;  but  the  court  here 
having  determined  the  fact  against  the  appellant,  whether  according 
to  the  weight  of  the  evidence  or  not,  the  finding,  by  the  authorities 
already  cited,  cannot  be  reviewed. 

There  are  other  propositions  embraced  in  the  finding,  which,  it 
is  urged,  are  sufficient  to  support  the  judgment  rendered,  but  they 
need  not  be  considered.     The  judgment  is  affirmed. 


CITY  OF  SOUTH  ST.  PAUL  v.  LAMPRBOHT  BROS.  00. 

(Olrcnlt  Court  of  Appeals,  Blshtb  Circuit    June  27,  189S.) 

No.  1,043.         , 

TAtrDiTY  OF  Statutbs— Subjects  Bxprksbbd  nr  Title. 

A  constltutioDal  proylslon  that  no  law  shall  embrace  more  than  one 
•abject,  which  shall  be  expressed  In  Its  title,  does  not  prevent  the  legis- 
lature from  Inserting  In  an  act  any  provision  which  Is  germane  to  the 
general  subject  to  which  the  act  relates.  It  is  only  intended  to  prevent 
snrreptitlons  legislation,  and  the  union  In  the  same  act  of  Incongruous 
matters,  having  no  natural  relation  to  each  other,  or  to  the  general  subject 
with  which  the  act  deals. 

Sake— Act  Amending  MnNiciPAi-  Chaktee. 

An  act  revising  and  amending  the  charter  of  a  city  located  on  the 
bank  of  a  large  river  is  not  obnoxious  to  a  constitutional  provision  limiting 
legislative  measures  to  one  subject,  merely  because  it  authorizes  the  mu- 
nicipality, among  other  things,  to  iMue  bonds  to  defray  the  cost  of  a  rail- 
road and  wagon  bridge  across  the  river. 
Mdnicifal  Bonds— Recitals— Bona  Fide  Purchasers. 

The  issuance  of  bonds  containing  the  representation  that  they  are  "au- 
thorized by"  a  certain  act  of  the  legislature  estops  the  municipality  from 
tendering  proof,  as  against  a  bona  &de  purchaser,  that  they  were  not  so 
authorized,  and  that  certain  requisite  preliminary  steps  were  not  In  fact 
taken. 
Samk— AcTHORrrr  to  Conbtbuct  Bbidgk. 

A  charter  provision  authorizing  a  city  situated  on  one  bank  of  a  river 
to  Issue  bonds  to  aid  "In  defraying  the  cost  and  expense  of  constructing 
a  combination  railroad  and  wagon  bridge"  is  sufflcieut  authority  for  issu- 
ing bonds  to  aid  In  building  such  a  bridge  across  the  river  in  question, 
though  part  of  the  bridge  will  necessarily  be  outside  the  corporate  limits. 
Bamb— Bona  Vide  Purchasers. 

A  purchaser  in  the  open  market  of  municipal  bonds  purporting  to  have 
been  Issued  to  aid  in  constructing  a  bridge  across  a  navigable  river  ia 
entitled  to  presume  that  the  secretary  of  war  had  approved  the  proposed 
location  of  the  bridge. 
88  F.— 29 
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1  Saub— Matcsitt  of  Bokdb. 

Under  a  charter  provision  autborizlng  tbe  issnance  of  bonds  "payable 
at  such  times  not  to  exceed  30  years"  aa  may  be  determined,  tbe  bonds 
are  not  void  when  they  run  30  years  from  the  time  they  first  t>egln  to 
bear  interest,  though  this  is  more  than  30  years  from  the  time  they  were 
executed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Albert  Schaller,  for  plaintiff  in  error. 

O.  M.  Metcalf  and  Henry  C.  James,  for  defendant  in  error. 

Before  8ANB0BN  and  THAYEB,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

THAYER,  Circuit  Judge.  This  was  an  action  on  coupons  detach- 
ed from  74  municipal  bonds  which  were  issued  by  the  city  of  South 
St.  Paul  in  the  year  1891,  to  aid  in  defraying  the  cost  of  constructing 
a  railroad  and  wagon  bridge  across  the  Mississippi  river,  on  which 
said  city  is  located.  The  case  was  tried  in  the  circuit  court  on 
a  written  stipulation  waiving  a  jury,  and  the  trial  judge  made  a  spe- 
cial finding  of  facts.  The  questions  to  be  considered,  therefore,  are 
those  which  were  raised  during  the  trial  by  exceptions  to  the  admis- 
sion and  exclusion  of  evidence,  or  such  as  are  compreiiended  by  tbe 
general  inquiry  whether  the  focts  found  by  the  trial  judge  are  suf- 
ficient to  sustain  the  judgment.  Searcy  Co.  v.  Thompson,  27  U.  S. 
App.  715,  13  C.  0.  A.  349,  and  66  Fed.  92.  We  will  consider  them 
mainly  in  the  order  in  which  they  have  been  discussed  by  counsel. 

The  first  proposition  to  be  noticed  is  the  contention  of  tiie  defendant 
city  that  the  bonds  from  which  the  coupons  were  detached  were  is- 
sued without  authority  of  law,  and  are  therefore  void.  On  April  23, 
1891,  the  legislature  of  the  state  of  Minnesota  passed  an  act  entitled 
*An  act  to  amend  'An  act  to  incorporate  the  city  of  South  St.  Paul.' 
as  amended  by  the  several  acts  amendatory  thereof,  and  to  authorize 
(iaid  city  to  issue  bonds  for  various  purposes."  Sp.  Laws  Minn.  1891, 
p.  674,  0.  58.  This  act  altered  various  provisions  of  the  law  under 
and  by  virtue  of  which  the  city  of  South  St.  Paul  had  been  incor- 
porated, and  was  in  the  nature  of  a  revision  of  the  existing  city  char- 
ter. All  the  provisions  of  the  act  related  to  the  powers  which  the 
city  might  exercise,  or  to  the  mode  and  manner  of  their  execution. 
The  eighteenth  section  of  said  act  was  as  follows: 

"The  common  council  is  hereby  authorized  to  Issue  the  bonds  of  said  city 
for  the  purpose  of  aiding  In  defraying  the  cost  and  expense  of  constrncting  a 
combination  railroad  and  wagon  bridge,  or  both,  as  may  be  determined  here- 
after, to  an  amount  not  to  exceed  seventy-five  thousand  dollars  ($75,000.00). 
to  be  issued  in  such  denotninatlons  and  payable  at  such  times  not  to  exceed 
thirty  (30)  years,  and  at  such  rate  of  interest  not  to  exceed  six  (S)  per  cent. 
per  annum,  and  at  such  place  as  may  be  determined." 

It  was  tiien  provided,  in  substance,  that,  before  the  bonds  should  be 
issued,  the  common  council,  by  a  three-fourths  vote  of  all  its  mem- 
bers, should  agree  upon  a  "proposal  or  plan"  for  constructing  the 
bridge  which  should  embody  an  estimate  of  its  total  cost;  that  the 
proposition  to  issue  bonds  should  be  submitted  to  a  popular  vote  of 
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the  electors  of  the  city,  at  a  special  election,  and  receive  the  approval 
of  a  majority  of  the  electors  voting  at  sach  election  before  the  bonds 
were  issued;  and  that  such  election  should  be  called  within  60  days 
after  the  adoption  by  the  council  of  the  proposal  or  plan  for  building 
the  bridge. 

It  is  claimed  by  counsel  for  the  city,  as  we  understand,  that,  because 
the  aforesaid  act  contained  a  provision  conferring  power  to  issue  bonds 
for  the  construction  of  a  bridge,  it  embraced  more  than  one  subject, 
and  was  therefore  obnoxions  to  section  27,  art.  4,  of  the  constitution 
of  the  state  of  Minnesota,  -which  declares  that  "no  law  shall  embrace 
more  than  one  subject  which  shall  be  expressed  in  its  title."  This 
contention,  we  think,  is  based  upon  a  miscoaception  of  the  meaning 
and  purpose  of  the  constitutional  provision  in  question.  It  was  not 
adopted  to  prevent  the  legislature  from  inserting  iu  an  act  any  pro- 
vision which  is  germane  to  the  general  subject  to  which  the  act  re- 
lates, but  to  prevent  surreptitious  legislation,  and  the  union  in  the 
same  act  of  incongruous  matters,  which  have  no  natural  relation  to 
each  other,  or  to  the  general  subject  with  which  an  act  deals.  City 
of  Omaha  v.  Union  Pac.  Ry.  Co.,  36  U.  &  App.  615, 623, 20  C.  C.  A-  219, 
and  73  Fed.  1013;  Travelers'  Ins.  Co.  v.  Township  of  Oswego,  19  U. 
S.  App.  321,  332,  7  C.  C.  A.  669,  and  59  Fed.  58;  Tabor  v.  Bank,  27 
U.  S.  App.  Ill,  10  C.  C.  A.  429,  and  62  Fed.  383;  Johnson  v.  Har- 
rison, 47  Minn.  576,  577,  50  N.  W.  923;  Montclair  v.  Kamsdell,  107 
U.  S.  147,  2  Sup.  Ct.  391;  Oooley,  Const.  Lim.  (6th  Ed.)  pp.  169-172, 
and  cases  there  cited. 

This  provision  of  the  constitution  ought  not  to  receive  a  narrow  or 
technical  construction,  which  will  embarrass  legislation  by  making 
laws  unnecessarily  restrictive  in  their  scope  and  operation;  but,  like 
all  provisions  of  the  organic  law,  it  should  be  fairly  and  liberally  in- 
terpreted and  enforced,  so  that  it  will  serve  to  prevent  the  abuses  at 
which  it  was  aimed,  without  placing  unnecessary  restraints  upon 
legislative  action.  An  act  like  the  one  now  in  hand,  which  revises 
and  amends  the  charter  of  a  city  located  on  the  bank  of  a  large  river, 
is  certainly  not  obnoxious  to  a  constitutional  provision  limiting  legis- 
Tative  measures  to  one  subject,  merely  because  the  act  authorizes  the 
municipality,  among  other  things,  to  issue  bonds  for  the  purpose  of 
defraying  lie  cost  of  a  railroad  and  wagon  bridge  across  such  river. 
A  provision  of  that  kind  has  a  natural  and  an  obvious  i-elation  to  the 
general  subject,  to  which  the  attention  of  the  legislature  was  for  the 
time  being  addressed,  and  for  that  reason  such  a  provision  must  be 
pronounced  germane  to  the  general  purpose  of  the  act.  We  have  no 
doubt  that  the  act  of  April  23,  1891,  would  be  pronounced  valid  by 
the  courts  of  Minnesota.  City  of  St.  Paul  v.  Colter,  12  Minn.  41,  50 
(Gil.  16);  City  of  Winona  v.  School  Dist.  No.  82,  40  Minn.  13,  41  N. 
W.  539;  Boyle  v.  Vanderhoof,  45  Minn.  31,  47  N.  W.  396;  Johnson 
v.  Harrison,  47  Minn.  575,  50  N.  W.  923;  State  v.  La  Vaque,  47  Minn. 
106,  49  N.  W.  525;  WiUis  v.  Mabon,  48  Minn.  140, 155,  50  N.  W.  1110. 

A  variety  of  other  questions  are  suggested  in  the  brief  of  counsel 
for  the  city,  and  have  been  argued  at  some  length,  which,  for  the 
sake  of  brevity,  may  be  disposed  of  collectively.  It  is  contended,  in 
substance,  that  the  act  of  April  23,  1891,  did  not  authorize  an  issue 
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of  bonds  to  boild  a  bridge  like  the  one  involved  in  the  case  at  bar, 
which  was  partly  outside  of  the  corporate  limits  of  the  city;  that  it 
did  not  warrant  the  issuance  of  bonds  to  bnild  a  bridge  across  a  navi- 
gable stream  unless  the  consent  of  the  secretary  of  war  to  the  pro- 
posed location  of  the  bridge  had  been  obtained;  that  the  common 
council  did  not  adopt  a  proposal  or  plan  for  building  the  bridge,  with- 
in the  fair  intent  and  meaning  of  the  act  of  April  23, 1891,  before  the 
bonds  in  controversy  were  issued;  that  the  proposal  or  plan,  sach  as 
it  was,  contained  no  estimate  of  the  cost  of  the  stmctnre;  that  the 
original  resolution  of  the  council  adopting  such  proposal  or  plan,  if 
the  same  was  adopted  by  the  council,  was  never  signed  by  the  mayor 
of  the  city,  as  it  should  have  been  to  become  operative;  that  William 
Thuet,  who  signed  the  bonds  as  comptroller  of  the  city,  was  not  at  the 
time  a  city  officer;  that  no  valid  election  was  held  to  obtain  authority 
from  the  electors  to  issue  the  bonds ;  and  that  the  provisions  of  the 
charter  of  the  city  of  South  St.  Paul  relative  to  the  signing  and  publi- 
cation of  ordinances  and  resolutions  were  not  followed  in  so  far  as 
the  ordinances  and  resolutions  relating  to  the  issuance  of  the  bonds 
in  suit  were  concerned. 

It  is  to  be  observed,  however,  that  some  of  the  assumptions  of  fact 
contained  in  the  foregoing  propositions  are  contrary  to  the  special 
finding  which  was  made  by  the  trial  judge.  The  trial  judge  found, 
among  other  things: 

"That  the  common  conncil  of  South  St  Paul,  by  a  YOte  of  more  than 
tbree-fourthB  of  all  its  members,  agreed  to  adopt,  and  did  adopt,  on  or  about 
May  7, 1891,  a  proposal  or  plan  for  building  a  combination  railroad  and  wagon 
bridge  across  the  Mississippi  river,  at  or  near  Bonth  St  Paul,  which  proposal 
or  plan  stated  the  plan  and  specifications  (or  constructing  said  bridge,  to- 
gether with  an  estimate  of  the  total  cost  thereof,  and  that  on  the  sanae  date 
said  common  council  of  South  St  Paul  determined  to  submit  to  the  qualified 
electors  of  said  city  the  proposition  of  issuing  the  bonds  described  in  the  com- 
plaint. In  aid  of  said  bridge,  and  gave  due  notice  to  the  qualified  electors 
that  an  election  would  be  held  in  the  several  election  districts  to  determine 
the  question  whether  the  said  bonds  should  be  issued,  and  that  an  election 
was  accordingly  held  on  the  28th  day  of  May,  1891,  at  which  time  a  majority 
of  the  qualified  electors  voting  at  said  election  voted  in  favor  of  issuing  said 
bonds;  •  •  •  that  thereafter,  on  May  28,  1891,  at  a  meeting  duly  held, 
the  common  council  of  the  city  of  South  St  Paul  adopted  a  resolution  of 
w^idi  Exhibit  B  (the  same  being  a  resolution  authorizing  the  Issuance  of 
the  bonds  in  suit)  attached  to  the  answer  Is  a  true  copy,  and  that  the  same 
was  duly  signed  by  the  mayor;  •  •  •  that  William  Thuet  was  on  the 
2Mh  day  of  May,  1891,  the  city  comptroller  of  the  city  of  South  St  Paul; 
*  *  *  that  the  plaintiff  purchased  the  coupons  described  in  the  complaint 
before  maturity,  •  •  •  and  in  the  open  market,  and  is  a  bona  fide  holder 
tHereof." 

Inasmuch  as  the  findings  by  the  trial  judge  are  not  open  to  dispute 
in  this  court,  but  must  be  accepted  as  conclusive  (Insurance  Co.  of 
North  America  v.  International  Trust  Co.,  36  U.  S.  App.  291,  302,  303, 
17  C.  C.  A.  616,  and  71  Fed,  88),  it  follows  that  several  of  the  conten- 
tions above  mentioned  are  without  merit.  But,  if  such  was  not  the 
case,  it  is  nevertheless  true,  we  think,  that  the  defendant  city  is 
estopped  in  this  action  from  asserting  the  invalidity  of  the  bonds  on 
any  of  the  grounds  last  above  indicated,  by  the  recital  which  the  bonds 
contained,  and  by  the  finding  of  the  trial  court  that  the  plaintiff  pnr- 
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chased  the  coupons  in  snit  before  matnrity  in  the  open  market,  and  i« 
a  bona  f  de  holder  thereof.     Tbe  recital  last  referred  to  is  as  follows: 

"This  bond  la  one  of  a  series  of  seventy-flTe  bonds,  issued  to  aid  in  building 
a  bridge,  and  authorized  by  act  of  tbe  legislature  of  the  state  of  Minnesota, 
at  a  session  thereof  held  in  the  year  1891,  and  In  compliance  with  a  resolution 
of  the  common  council  of  the  city  of  South  St  Paul,  at  a  regular  meeting 
thereof,  held  May  28,  1891;  and,  to  tbe  payment  of  this  bond  and  interest 
thereon,  the  faith  and  credit  of  tbe  city  of  South  St  Paul  are  irrevocably 
pledged." 

The  bonds  were  signed  by  the  mayor  of  the  city  of  Soath  St.  Paul. 
They  were  attested  by  the  city  clerk,  countersigned  by  the  city  comp- 
troller, and  bore  the  imprint  of  the  corporate  seal.  It  was  a  part  of 
the  official  duty  of  these  officers  to  execute  and  deliver  tbe  bonds, 
and,  before  doing  so,  to  ascertain  and  determine  whether  all  of  the 
antecedent  conditions  prescribed  by  the  act  under  which  they  were 
issued,  such  as  the  adoption  of  a  proposal  or  plan,  the  holding  of  a 
lawful  election,  and  the  passage  of  proper  resolutions  or  ordinances, 
had  been  duly  performed.  Under  these  circumstances,  the  fact  that 
bonds  were  issued  containing  a  representation  that  they  were  "au- 
thorized by  act  of  the  legislature  of  the  state  of  Minnesota  at  a  session 
thereof  held  in  the  year  1891"  estops  the  municipality  from  tendering 
proof,  as  against  a  bona  fide  holder  of  the  securities,  that  they  were 
not  so  authorized,  and  that  certain  preliminary  action  necessary  to 
validate  the  bonds  had  not  in  fact  been  taken.  A  power  having  been 
vested  in  the  city,  by  the  act  to  which  reference  is  made  in  the  bond, 
to  issue  such  obligations  for  the  purpose  therein  expressed,  an  inno- 
cent purchaser  was  entitled  to  rely  on  the  representation  that  they 
were  aathorized  by  the  act,  the  same  being  a  representation,  in  sub- 
stance, that  all  antecedent  conditions  named  in  the  act  had  been 
duly  performed.  City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C. 
A.  38,  86  Fed.  272;  National  Life  Ins.  Co.  of  Montpelier  v.  Board  of 
Education  of  Huron,  27  U.  S.  App.  244,  260,  10  C.  G.  A  637,  and  62 
Fed-  778;  E.  H.  Rollins  &  Sons  v.  Board  of  Com'rs,  49  U.  S.  App.  399, 
26  C.  C.  A.  91,  and  80  Fed.  692;  School  Dist.  v.  Stone,  106  U.  S.  183, 
187, 1  Sup.  Ct.  84;  Town  of  Colloma  v.  Eaves,  92  U.  S.  484;  Commis- 
sioners V.  Bolles,  94  U.  S.  104;  County  Com'rs  v.  Beal,  113  U.  S.  227, 
238,  239,  5  Sup.  CL  433;  Cairo  v.  Zane,  149  U.  S.  122, 13  Sup.  Ct  803; 
EvansviUe  v.  Dennett,  161  U.  S.  434,  443,  16  Sup.  Ct.  013;  Commis- 
sioners V.  Block,  99  U.  S.  686;  San  Antonio  v.  Mehaffy,  96  U.  S.  312. 

With  respect  to  the  claim  that  the  bonds  in  controversy  were  in- 
valid because  the  bridge  as  projected  did  not  lie  wholly  within  the 
corporate  limits  of  the  city  of  South  St  Paul,  and  that  they  were  fur- 
ther affected  by  the  fact  that  at  the  date  of  their  issue  the  secretary 
of  war  had  not  fixed  the  exact  location  of  the  structure  or  approved 
of  the  proposed  location,  it  may  be  said,  in  this  connection,  that 
neither  of  these  considerations  can  be  held  to  have  impaired  the 
validity  of  the  bonds.  Such  considerations  could  in  no  event  impair 
their  validity  in  the  hands  of  an  innocent  purchaser  for  value.  The 
power  to  issue  bonds,  which  was  granted  by  section  18  of  the  act 
of  April  23, 1891,  was  doubtless  conferred  for  the  express  purpose  of 
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enabling  the  city  to  aid  in  the  constraction  of  a  bridge  across  the 
Mississippi  river,  a  part  of  which  structure  would  necessarily  be  on 
the  opposite  or  east  bank  of  the  river,  and  outside  of  the  city  limits; 
and  tie  bridge  so  had  in  view  was  of  as  great  advantage  to  the  city  as 
it  would  have  been  if  located  wholly  within  the  corporate  boundaries. 
Ample  authority  is  found  in  the  act  for  the  construction  of  the  bridge 
now  in  question. 

We  are  also  of  opinion  that  a  purchaser  of  the  bonds  in  the  open 
marl^et  was  not  bound  to  inquire  whether  the  secretary  of  war  had  ap- 
proved of  the  proposed  location  of  the  bridge  on  account  of  which 
they  purported  to  have  beeh  issued.  The  congress  of  the  United 
States  haid  authorized  the  bridging  of  the  Mississippi  river  with  a  rail- 
road, wagon,  and  foot  passenger  bridge  "at  a  point  suitable  to  the  in- 
terest of  navigation,  •  *  •  at  or  near  the  city  of  South  St.  Paul." 
IMa  act  was  passed  on  April  26,  1890  (26  Stat.  69,  c.  163).  And. 
since  the  city  had  underttdten  to  aid  in  the  construction  of  such  a 
bridge  across  the  river  at  that  point,  it  was  the  duty  of  the  city  au- 
thorities to  obtain  from  the  secretary  of  war  an  approval  of  the  plan 
of  the  structure  and  its  proposed  location  before  the  bonds  were  is- 
sued; and  a  purchaser  of  the  bonds  in  the  open  market  was  entitled 
to  presume  from  their  mere  presence  in  the  market  that  this  duty  had 
been  duly  performed,  and  that  such  approval  had  been  obtained. 

The  vjdidity  of  the  bonds  is  also  challenged  on  the  ground  that  they 
were  issued  to  aid  in  the  construction  or  equipment  of  a  railroad,  and 
were  in  excess  of  the  amount  which  could  be  lawfully  issued  for  that 
purpose,  under  section  16,  art.  9,  of  the  constitution  of  the  state  of 
Minnesota.  That  section  of  the  constitution,  in  substance,  limits  the 
sum  which  any  municipal  corporation  may  contribute,  in  the  shape  of 
bonds  or  otherwise,  to  aid  in  the  construction  or  equipment  of  any 
railroad,  to  5  per  centum  of  the  value  of  the  taxable  property  within 
such  corporation,  to  be  ascertained  by  the  last  assessment  on  said 
property  for  state  and  county  taxation  previous  to  incurring  such  in- 
debtedness; and  it  is  assumed,  in  support  of  the  argument  in  behalf 
of  the  city,  not  only  that  the  bonds  in  suit  were  railroad  aid 
bonds,  wltMn  the  meaning  of  the  constitution,  but  also  that  the  bonds 
were  not  issued  until  1894,  when  the  assessment  of  the  city  had  fallen 
to  a  point  which  would  not  warrant  an  issue  of  bonds  to  the  amount 
of  175,000,  that  being  the  amount  which  was  actually  voted  and  is- 
sued. We  are  strongly  disposed  to  conclude  that  bonds  like  those  in- 
volved in  the  present  controversy,  which  were  issued  in  aid  of  building 
a  bridge  over  the  Mississippi  river  that  was  designed  for  the  use  o' 
wagons  and  pedestrians  as  Well  as*  for  the  transportation  of  railroad 
trains,  should  be  esteemed  bonds  issued  in  aid  of  a  local  improvement, 
and  that  they  were  in  no  proper  sense  "railroad  aid  bonds,"  within  the 
meaning  of  the  constitution.  But,  be  this  as  it  may,  these  bonds  were 
executed  on  May  29, 1891.  *  The  trial  court  so  found,  and  that  finding 
must  be  regarded  as  conclusive.  The  last  assessment  preceding  that 
date,  according  to  the  statement  of  counsel  for  the  city,  showed  that 
the  aggregate  amount  of  city  property  subject  to  taxation  was  |1,654,- 
343,  which  was  a  sum  more  than  suiBcient  to  warrant  the  issue 
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here  in  question.  The  result  is  that  the  plea  that  the  issue  was  ex- 
cessiTe,  and  in  violation  of  the  constitution,  is,  in  any  event,  untena>- 
ble. 

It  is  finaUj  urged  that  the  bonds  were  void  upon  their  face,  because 
they  did  not  mature  for  more  than  30  years  after  they  were  executed, 
and  for  that  reasoi^  were  not  authorized  by  section  18  of  the  act  of 
April  23, 1891.  The  fact  is,  however,  that  the  bonds  did  not  begin  to 
bear  Interest  until  June  1,  1894,  and  they  were  payable  on  that  day 
30  years  thereafter.  This  was  a  substantial  compliance  with  the 
law,  as  has  several  times  been  held,  and  the  bonds  were  not  void,  nor 
the  validity  thereof  in  any  wise  affected,  for  the  reason  last  assigned. 
Township  of  Rock  Creek  r.  Strong,  96  U.  S.  271,  277;  Dows  v.  Town 
of  Ehnwood,  34  Fed.  114,  117. 

The  result  is  that  the  record  before  us  discloses  no  error,  and  the 
judgment  of  the  circuit  court  is  therefore  affirmed. 


ALABAMA  G.  S.  RT.  CO.  t.  COGGINS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  5,  1898.) 

No.  550. 

1.  Oabbirbs  ov  Pasbbroebs— KsoLiaENOB— PEKSOKikii  IirjuRiss  at  Statioh. 
Where  a  railroad  passenger,  without  objection  by  the  company  or  its 
agents,  alights  at  an  intermediate  station,  where  passengers  are  received 
and  discharged,  for  any  reasonable  and  usual  purpose,  like  that  of  re- 
fresbment,  the  sending  or  receipt  of  telegrams,  or  of  exercise  by  walking 
up  and  down  the  platform,  or  of  the  like,  he  does  not  cease  to  be  a  pas- 
senger, and  is  Justified  in  the  belief  that  the  company  is  exercising  due  care 
for  his  safety. 

&  Sakb— Question  fob  Jubt. 

Plaintiff,  an  employ^  of  a  telegraph  company,  whose  line  extended  along 
the  railroad,  was  traveling  in  the  caboose  of  a  freight  train  to  a  point 
where  repairs  were  to  be  made.  Near  an  intermediate  station  the  train 
stopped  at  the  usual  place  for  the  alighting  of  passengers,  which  was  some 
1,500  feet  from  the  station  proper.  FlaintltF  alighted,  and,  according  to 
the  testimony  in  his  behalf,  started  to  walk  to  the  station,  to  see  if  ther^ 
was  any  telegram  for  him  from  his  employer,  going  by  the  only  practicable 
way,  which  lay  between  the  train  track  and  a  side  track.  The  evidence 
for  defendant  was  that  plaintiff  had  no  business  at  the  station,  and  was 
merely  loitering  between  the  tracks.  He  was  struck  while  on  a  cut-oft 
track  by  a  car  which  the  trainmen  were  switching  to  the  side  track.  Beld, 
that  the  question  whether,  at  the  time,  be  was  entitled  to  the  degree  of 
care  due  a  passenger,  or  merely  to  that  due  a  stranger  on  the  tracks,  wa» 
properly  left  to  the  Jury,  under  proper  instructions. 

9.  Nbolioence— Effect  of  Geobqia  Statctes. 

Code  Ga.  U  2972,  3034,  change  the  common  law  in  respect  to  liability  for 
negligence  only  in  the  particular  that  when  there  is  negligence  by  both 
paities,  which  is  concurrent  and  contributes  to  the  injury,  plaintift  is  not 
barred  entirely,  but  may  recover  damages  reduced  below  full  compensation 
by  an  amount  proportioned  to  the  amount  of  the  fault  attributable  to  blm. 

4  Oabbiebs  of  Passekoebs — Neolioencb  at  Railway  Station. 

When  a  passenger  is  proceeding  in  the  usual  way  from  a  train  to  the 
station,  be  has  a  right  to  assume  that  the  company  will  not  expose  him  to 
danger  wltbout  full  warning;  and,  though  this  does  not  relieve  him  from 
exercising  ordinary  care  in  a  yard  where  trains  are  moving  about,  it  is  a 


Digitized  by 


Google 


4o6  88  FEDERAL  REPORTER, 

question  for  the  Jury  whether  he  Is  not  jnstlfled  In  asanming  that  a 
train  on  the  main  track  would  not  suddenly  be  switched  across  the  only 
practicable  path  open  to  him,  without  some  special  warning. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessea 

Wm.  L.  Friersoii,  for  plaintiff  in  error. 
Champa  S.  Andrews,  for  defendant  in  error. 

Before  TAFT  and  LUBTON,  Circuit  Judges,  and  SEVEBENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge.  This  is  a  writ  of  error  to  reverse  the  judg- 
ment for  the  plaintiff  below  in  an  action  for  damages  for  a  personal 
injury  inflicted  in  Georgia.  The  plaintiff,  Coggins,  was  a  lineman 
or  telegraph  repairer  in  the  employ  of  the  Western  Union  Telegraph 
Company.  His  wages  were  |50  a  month,  and  his  expenses.  He  was 
furnished  by  his  employer  with  an  annual  pass  over  the  defendant's 
road.  Upon  what  consideration  this  annual  pass  was  issued  by  the 
railroad  company  to  the  telegraph  company  did  not  appear  in  the 
evidence  The  contract  was  called  for  by  plaintiff's  counsel,  and 
was  not  produced.  The  court  charged  the  jury  that  the  rights  of 
Coggins  were  the  same  as  if  he  had  {Mid  his  fare,  and  this,  though  ex- 
cepted to,  is  not  assigned  for  eAor,  The  evidence  for  the  plaintiff 
tended  to  show  the  following  state  of  facts:  Coggins  was 'directed 
by  his  superior  to  take  passage  on  this  train,  which  was  a  freight 
train  carrying  passengers,  for  Crudup,  where  the  telegraph  line 
needed  repair.  At  Bising  Pawn,  Ga.,  an  intermediate  station,  the 
train  stopped  to  do  some  switching.  The  caboose  in  which  Coggins 
was  riding  stopjjcd  about  1,500  feet  from  the  station.  This  was  the 
usual  place  for  passengers  by  freight  trains  to  alight  The  only  prac- 
ticable way  of  reaching  the  station  from  this  point  was  to  walk  be- 
tween the  main  track  and  the  house  or  scale  track,  which  lay  parallel 
to  the  main  track  on  the  right  Coggins  had  inquired  of  the  brake- 
man  how  long  the  train  would  remain  at  Bising  Fawn,  and,  on  being 
told  that  its  stay  would  be  half  an  hour  in  length,  alighted  from  the 
caboose,  and  walked  between  the  tracks  towards  the  station,  to  in- 
quire whether  there  were  any  telegraph  messages  to  him  from  his 
superior.  It  was  customary  for  his  superior;  when  he  was  out  on  the 
line,  to  telegraph  orders  to  points  where  his  train  was  likely  to  stop. 
As  Coggins  walked  towards  the  station,  he  saw  part  of  the  train  upon 
which  he  had  come  backing  towards  him  on  the  main  track.  As  it 
approached,  he  concluded  it  would  be  safer  to  cross  over  near  to  the 
house  or  scale  track,  lying  parallel.  A  cut-off  or  switch  track  cross- 
ing diagonally  from  the  main  track  to  the  house  track  lay  just  in  front 
of  him,  and  at  his  side.  He  crossed  this,  towards  the  scale  track. 
His  left  side  was  now  towards  the  approaching  train.  As  he  stepped 
over  the  second  rail  of  the  cut-off  track,  he  heard  a  brakeman  on  the 
ground  back  of  him  calling  in  a  loud  voice  to  another  brakeman  on 
the  approaching  train.  To  see  the  cause  of  the  calling,  he  turned 
half  round  towards  the  right,  just  as  he  reached  the  end  of  the  ties  of 
the  cut-off  track.     As  he  did  so,  the  cars,  which,  instead  of  continuing 
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on  the  main  track,  as  he  expected,  had  been  switched  on  to  the  cnt- 
off  track,  stmck  his  right  shoulder,  whirled  him  about,  and  threw 
him  on  his  back,  with  his  left  arm  under  the  wheels.  He  was  more 
or  less  familiar  with  the  yard  at  Rising  Fawn,  and  the  brakeman  en- 
gaged in  switching  the  train  had  told  him  that  they  were  about  to 
switch  a  number  of  cars  on  to  the  furnace  tracks,  which  lay  to  the 
east  of  the  main  track,  and  on  the  side  opposite  to  the  house  or  scale 
track.  Hence  he  did  not  anticipate  that  the  train,  as  it  approached, 
would  be  switched  over  on  the  house  track  cutoff.  Both  the  brake- 
men  engaged  in  switching  the  train  were  where  they  could  hare  seen 
Coggins  had  they  looked;  and  one  did  see  him,  but  was  made  so 
speechless  at  the  sight  of  his  danger  as  not  to  give  him  warning,  and 
the  other  one,  who  was  on  the  rear  end  of  the  backing  train,  did  call, 
but  not  ontil  it  was  too  late  for  Coggins  to  escape.  This  is  the  case 
for  the  plaintiff. 

The  defendant  introduced  evidence  to  show  that  the  accident  oc- 
curred 15  or  20  minutes  after  the  train  stopped  at  Rising  Fawn ;  that 
Coggins  was  loitering  along  between  the  tracks,  talking  with  ac- 
quaintances whom  he  met  there;  that  he  had  no  ground  to  anticipate 
the  receipt  of  telegraphic  orders  at  that  jwint;  and  that  he  was  stand- 
ing on  or  near  the  track,  looking  up  at  the  telegraph  wires,  when 
struck.  Counsel  for  the  railroad  company  excepted  to  that  part  of 
the  charge  of  the  court  in  which,  after  explaining  the  high  degree  of 
care  a  railroad  company  owes  to  its  passengers,  the  court  submitted 
to  the  jury  as  an  issue  of  fact  whether  Coggins  was  to  be  regarded  as 
a  passenger  when  he  was  injured.     Upon  this  point  the  court  said: 

"Now,  then,  when  the  company  undertook  to  carry  him  on  this  freight  car 
80  long  and  while  he  was  a  passenger,  the  company  owed  to  him  the  highest 
degree  of  care  for  his  protection,  for  his  safety,  as  it  did  to  any  other  pas- 
senger; provided,  of  course,  that  a  passenger  who  takes  or  undertakes  to 
ride  on  a  freight  car  understands  there  is  a  difference  between  that  and  a  pas- 
senger car,  that  It  Is  managed  differently,  that  the  appliances  are  different, 
that  Its  conveniences  are  different;  and,  of  course.  It  is  only  the  exercise  of 
that  high  degree  of  care,  snch  as  it  might  practically  exercise  with  a  freight 
train  as  distinguished  from  a  passenger  train.  The  Increased  danger  of 
riding  on  a  freight  train  as  compared  with  a  passenger  train  the  passenger 
undertook  himself,  and  the  company  was  required  to  exercise  care  of  the 
highest  character  in  the  management  of  a  freight  train,  hut  not  of  the  same 
degree  it  would  he  bound  to  do  in  a  passenger  train. 

"Now,  when  they  reached  Rising  Fawn,  that  not  being  the  plalntlflTs  place 
of  destination,  If  he  alighted  from  the  car  intending  to  go  direct  to  the  depot 
for  a  particular  business  purpose,  and  with  the  intention  of  returning  when 
that  purpose  was  accomplished,  he  would,  while  going  to  and  from  the  depot, 
exercising  the  proper  diligence  due  from  a  passenger,  remain  a  passenger, 
and  would  he  entitled  to  the  degree  of  care  belonging  to  a  passenger.  Now. 
that  rule  applies  until  he  had  time  to  get  off  the  car,  going  along  exercising 
reasonable  prudence  to  do  so,  attend  to  his  business  (if  he  had  any),  and  return, 
and  no  longer.  The  liability  of  the  company  to  him  as  a  passenger  lasted  only 
so  long  as  to  give  him  a  reasonable  time  in  which  to  get  to  the  depot  and  re- 
turn, after  transacting  his  business,  and  did  not  extend  to  him  after  the  lapse 
of  that  time.  After  that  they  owed  him  no  duty,  except  that  which  they 
owed  to  any  stranger,— not  to  wantonly  or  unnecessarily  injure  him. 

"Now,  then,  coming  back  after  the  train  stopped:  If  they  stopped  that 
train  at  the  place  where  it  was  usual  for  passengers  to  get  out  and  alight 
from  a  train  whose  point  of  destination  was  there,  where  it  was  usual  for 
passengers  to  get  out  and  go  to  the  dopot  on-  proper  business,  and  this  man 
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Cogglns  got  out  and  went  along  on  his  business,  as  an  ordinarily  pmdent  man 
wonld  do,  and  was  on  his  way  to  the  depot,  the  company  owed  him  that 
degree  of  care  that  It  owes  to  Its  passengers  not  to  hurt  him,  and  bo  operate 
Its  trains  as  that  during  the  time  necessary  for  him  to  get  out  and  back, 
that  they  would  not  strike  him  on  bis  way,  provided  he  was  moving  along  the 
usual  way  of  going  to  the  depot;  and  If  the  company  failed  to  exercise  that 
degree  of  care,  and  he  was  struck  and  Injured,  it  would  be  liable  for  the  acci- 
dent Now,  on  the  contrary.  If,  after  they  had  got  In  the  yard,  he  got  out  of 
the  train,  without  having  any  business  that  required  bim  to  go  to  the  depot, 
that  not  being  his  point  of  destination,  or  without  having  any  particular 
business  to  go  to  the  depot,  and  Instead  of  going  by  the  direct  and  usual  route 
and  within  a  reasonable  time,  such  as  any  other  man  (a  prudent  man)  would 
have  required  to  go  to  the  depot;  and  if,  instead  of  that,  he,  out  of  mere 
curiosity,  got  out  to  look  through  the  yard  and  talk  with  the  employes  in  the 
yard,— if  he  stopped  in  the  yard,  and  began-  to  talk  and  loiter  almnt  the  yards 
there  in  conversation,  or  if  be  began  to  look  at  the  overhead  wires,  as  one  of 
the  witnesses  Indicates  probably  he  did  (at  least,  there  is  a  silent  proof  tbat 
tends  to  show  that),— why,  then,  in  each  of  these  contingencies,  he  would 
cease  to  be  a  passenger,  but  would  be  there  on  the  switch  yard  at  his  peril; 
and  the  only  duty  the  defendant  company  wonld  owe  to  him  In  such  a  situ- 
ation as  that  would  be  the  duty  not  to  wantonly  or  unnecessarily  Injure  him. 
and  they  would  owe  him  no  greater  duty  than  they  would  owe  to  a  stranger 
in  the  yard  without  any  business." 

The  foregoing  states  the  law  correctly,  and  leaves  to  the  jnry  the 
issue  in  such  a  way  as  to  enable  them,  without  difficulty,  justly  to 
determine  whether  Coggins  was  entitled  to  the  high  degree  of  care 
from  the  railroad  company  due  a  passenger  when  he  was  struck. 
The  Georgia  Code  (section  2067)  provides  that: 

"A  carrier  of  passengers  is  bound  to  extraordinary  diligence  on  behalf  of 
himself  and  agents  to  protect  the  lives  and  persons  of  his  passengers,  but  he 
Is  not  liable  for  injuries  to  the  person  after  having  used  such  diligence." 

Aa  the  accident  happened  in  Georgia,  this  section  furnishes  the 
law  of  the  present  case.  Railroad  Co.  v.  Ihlenberg,  43  U.  S.  App. 
726,  21  C.  C.  A.  546,  and  75  Fed.  873,  But  the  section  is  only  de 
claratory  of  the  common  law,  and  the  question  when  one  who  has 
been  a  passenger  ceases  to  be  such  must  still  be  determined  by  the 
common  law.  It  is  well  settled  that  the  obligation  of  a  common 
carrier  of  passengers  continues  so  long  as  they  conform  to  the  reason 
able  regulations  of  the  carrier;  not  only  while  they  are  on  the  cars 
or  other  vehicle  of  transportation,  but  also  while  they  are  on  the  isir- 
rier's  premises  for  the  purpose  of  the  journey  in  going  to  or  coming 
frcHn  the  means  of  conveyance.  Gaynor  v.  Bailway  Co.,  100  Mass. 
208;  Terry  v.  Jewett,  78  N.  Y.  338;  Brassell  v.  Railroad  Co.,  84  N.  Y. 
241;  Klein  v.  Jewett,  26  N.  J.  Eq.  474,  affirmed  in  27  N.  J.  Eq.  550; 
and  Baltimore  &  O.  R.  Co.  v.  State,  60  Md.  449,  463.  The  authori- 
ties are  not  quite  so  uniform  upon  the  question  whether  the  obliga- 
tion of  the  carrier  extends  to  the  same  degree  of  care  over  the  safety 
of  its  passengers  when  they  alight  at  intermediate  stations,  and  go 
to  the  station  house  while  the  train  is  waiting.  But  we  think  the 
weight  of  authority,  reason,  and  custom  all  require  us  to  hold  that 
where  a  passenger,  without  objection  by  the  company  or  its  agents, 
alights  at  an  intermediate  station,  which  is  a  station  for  the  discharge 
and  reception  of  passengers,  for  any  reasonable  and  usual  purpose, 
like  that  of  refreshment,  of  the  sending  or  receipt  of  telegrams,  or  of 
exercise  by  walking  up  and  down  the  platform,  or  the  like,  he  does 
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Dot  cease  to  be  a  passenger,  and  is  jnstifled  in  the  belief  that  the 
company  is  exercising  due  care  for  his  safety.  The  question  is  fully 
considered  in  a  most  satisfactory  opinion  in  Dodge  t.  Steamship  Co., 
148  Mass.  207, 19  N.  £.  373;  in  which  the  conclusion  just  stated  is  an- 
nounced, and  is  fortified  by  many  authorities.  Other  cases  in  which 
the  same  Tiew  is  taken  are  McKimble  v.  Railroad  Co.,  141  Mass.  463, 
470,  5  N.  E.  804;  Parsons  v.  Railroad  Co.,  113  N.  Y.  .362,  363,  21  N.  E. 
145;  Packet  Co.  v.  True,  88  HI.  612;  Dice  v.  Locks  Co.,  8  Or.  60; 
Railroad  Co.  v.  Riley,  39  Ind.  568;  Railroad  Co.  v.  Shean,  18  Colo. 
368,  33  Pac.  108;  Clussman  v.  Railroad  Co.,  9  Hun,  618,  approved 
73  N.  Y.  606;  and  Hrebrik  v.  Carr,  29  Fed.  298,  300.  There  is  noth- 
ing in  the  caae  of  Railroad  Co.  v.  Thompson,  76  Ga.  776,  which  in 
any  way  conflicts  with  these  cases.  There  are  two  cases  in  which 
the  contrary  view  is  announced,  though  the  facts  of  each  case  were 
such  that  it  would  seem  to  have  been  unnecessary  to  the  decision. 
State  V.  Grand  Trunk  R.  Co.,  58  Me.  176;  De  Kay  v.  Railway  Co.,  41 
Minn.  178,  43  N,  W.  182. 

In  the  case  at  bar  it  was  well  established  that  the  point  at  which 
the  caboose  of  the  freight  train  stopped  was  more  than  1,500  feet 
from  the  station;  that  this  was  the  usual  point  for  the  alighting  of 
passengers  from  that  train;  and  that  the  only  practicable  way  to 
reach  Sie  station  house  from  there  was  to  walk  between  the  train 
track  and  the  house  track,  as  the  plaintiff  did.  It  was  in  evidence 
that  he  had  reason  to  expect  to  find  a  telegram  for  him  at  the  station, 
and  that  he  went  directly  there  to  get  it.  If  this  Was  true,  he  was . 
a  passenger,  and  had  a  right  to  rely  on  the  company's  exercising  a 
high  d^free  of  care  not  to  run  him  down.  HiB  evidence  was  contra- 
dicted, and  the  testimony  of  the  railroad  company  tended  to  show  that 
he  loitered  between  the  tracks,  and  had  no  business  at  the  station. 
That  made  an  issue  for  the  jury,  which  the  court  left  to  them  under 
proper  instructions. 

Another  exception  by  defendant  was  based  on  the  refusal  of  the 
court  to  give  a  charge  in  the  words  following: 

"If  tbe  plaintiff  was  bimself  at  fault  In  having  exposed  blmaelf  to  the 
danger  of  being  hit  by  a  moving  car,  be  cannot  recover  at  all,  unless  be  ban 
shown  by  a  preponderance  of  the  evidence  that  the  servants  of  the  defendant 
were  guilty  of  such  negligence  as  would  amount  to  wantonness." 

The  legislature  of  Geoi^a  has  enacted  laws  defining  the  cases  in 
which  liability  for  n^ligence  arises.     They  are  as  follows: 

Code,  !  2972:  "If  the  plaintiff  by  ordinary  care  could  have  avoided  the  con- 
sequences to  bimself,  caused  by  tbe  defendant's  negligence,  he  Is  not  entitled 
to  recover.  But  In  other  cases  the  defendant  Is  not  relieved,  although  the 
plaintiff  may  In  some  way  have  contrlbated  to  the  Injury  sustained." 

Section  2067:  "A  carrier  of  passengers  Is  bound  to  extraordinary  diligence 
on  behalf  of  bimself  and  agents  to  protect  tbe  lives  and  persons  of  bis  pas- 
sengers, but  be  Is  not  liable  for  injuries  to  the  person  after  having  used  such 
diligence." 

Section  3083:  "A  railroad  comiwny  ahall  be  liable  for  any  damage  done  to 
persons,  stock,  or  other  property,  by  running  of  tbe  locomotives  or  cars,  or 
other  machinery  of  such  company,  or  for  damage  done  by  any  person  In  tbe 
employment  and  service  of  such  company,  unless  the  company  shall  make  it 
appear  that  their  agents  have  exercised  all  ordinary  and  reasonable  care  and 
diligence,  tbe  presumption  io  all  cases  being  against  the  company." 
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Section  3034:  "No  person  shall  recover  damages  from  a  railroad  company 
for  Injury  to  himself  or  his  property,  where  the  same  is  done  by  his  consent, 
or  Is  caused  by  his  own  negligence.  If  the  complainant  and  agents  of  the 
company  are  both  at  fault,  the  former  may  recover,  but  the  damages  shall 
be  diminished  by  the  Jury  In  proportion  to  the  amount  of  default  attribntable 
to  him." 

Sections  2972  and  3034,  wben  read  together,  introdace  a  varia- 
tion from  the  common  law  in  one  respect  only.  They  declare,  first, 
that  a  plaintiff  shall  not  recover  when  the  accident  is  caused  by  his 
own  negligence.  They  further  declare  that,  even  if  the  defendant 
was  negligent  in  such  a  way  as  to  cause  the  injury,  the  plaintiff  shall 
not  recover  if,  with  the  defendant's  negligence  as  an  existing  condi- 
tion of  the  situation,  he  could  have  avoided  its  consequences  by  ordi- 
nary care.  So  far  these  rules  are  the  same  as  those  established  at 
the  common  law.  Coasting  Co.  v.  Tolson,  139  U.  S.  556,  11  Sup.  Ct. 
653.  Finally,  however,  they  provide  that,  when  the  negligence  of 
both  parties  is  concurrent  and  contributes  to  the  injury,  then  the 
plaintiff  shall  not,  as  at  common  law,  be  barred  entirely,  but  may 
recover  damages  reduced  below  full  compensation  for  the  injury  by 
an  amount  proportioned  to  the  amount  of  the  default  attributable  to 
him.  The  decisions  of  the  Georgia  court  in  construing  these  sections 
have  not  always  been  as  clear  and  as  intelligible  as  might  be  desired; 
but  the  foregoing  coincides  with  the  construction  which  has  been  put 
upon  them  by  that  court  in  the  latest  and  earliest  cases,  which  have 
been  called  to  o;ur  attention.  Railroad  Co.  v.  Luckie,  87  Qa.  6,  13 
S.  E.  105;  Railroad  Co.  v.  Johnson,  38  Ga.  409,  433.  In  the  case  at 
bar,  if  the  plaintiff  was  negligent,  it  was  in  stepping  upon  the  cat-off 
track  in  the  face  of  an  approaching  train,  on  the  assumption  that 
the  train  was  about  to  pass  him  on  the  main  track.  If  the  defend- 
ant was  negligent,  it  was  in  failing  to  warn  the  plaintiff,  a  passen- 
ger, that  the  train  was  to  be  switched  off  onto  the  cut-off.  If  the 
jury  were  to  find  both  parties  thus  negligent,  their  negligence  would 
be  concurrent,  and  the  damages  must  be  apportioned.  The  case  was 
not  one  where  the  negligence  of  defendant  had  begun,  or  was  actually 
existing  as  a  condition  of  the  situation  when  the  plaintiff's  want  of 
due  care  intervened,  but  the  want  of  due  care  on  the  part  of  both 
was  concurrent  Hence  the  charge  asked  was  not  applicable  to  the 
case. 

Finally,  it  is  assigned  for  error  that  the  court  refused  to  direct  a 
i^erdict  for  the  defendant  as  requested.  In  this  the  court  was  clearly 
right.  If  the  plaintiff  was  a  passenger  at  the  time  of  the  accident, 
as  the  jury  might  have  found  from  the  evidence,  then  the  same  rules 
for  determining  the  existence  of  contributory  negligence  on  his  part 
do  not  apply  as  if  he  were  a  traveler  at  a  railway  crossing.  Terry 
V.  Jewett,  78  N.  Y.  338;  Brassell  v.  Railroad  Co.,  84  N.  Y.  241;  Klein 
V.  Jewett,  26  N.  J.  Eq.  474.  When  a  passenger  is  proceeding  in  the 
usual  way  from  the  train  to  the  station,  he  has  a  right  to  assume  that 
the  company  will  not  expose  him  to  danger  without  full  warning; 
and,  though  this  does  not  relieve  him  from  the  duty  of  exercising 
ordinary  care  in  a  yard  where  trains  are  moving  about,  it  might  well 
be  left  to  a  jury  to  say  whether  it  did  not  justify  him  in  assuming 
that  a  train  on  a  main  track  would  not  soddenly  be  switched  across 


Digitized  by 


Google 


STEWART   V.  M0BRI3.  461 

the  only  practicable  path  open  to  him  in  reaching  the  station,  without 
some  special  warning.  The  judgment  of  the  circuit  court  is  afSrmed, 
with  costs. 


STEWAKT  et  aL  v.  MOKRIS  et  al. 

(Cirenlt  Court  of  Appeals,  Seventh  Clrcmlt,   July  2«,  1888.) 

No.  47S. 

L  BbT-OTF— MOTDALITT  OV  DKMAKDB— SUSTITIKO  Pabtkkrb. 

In  an  action  by  a  partnership,  the  defendant  may  plead  in  set-off  a 
demand  against  a  former  partnership,  of  which  the  plaintiffs  are  the 
Burylvlng  jnembers,  and  to  which  they  succeeded. 
S.  WiTMKssEs— UsB  or  Mbkorandck. 

Under  the  rule  In  Illinois,  which  is  followed  by  the  federal  courts  in 
that  state,  a  witness  may  use  a  memorandum  to  refresh  his  memory  only 
when  he  has  an  independent  recollection  of  the  facts.  If  he  can  only  testify 
to  them  because  he  finds  them  on  his  memorandum,  he  cannot  properly 
either  read  or  speak  from  It. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

8.  P.  McConnell,  for  plaintiff  in  error. 
Ghas.  H.  Aldrich,  for  defendant  in  error. 

Before  WOODS  and  SHOW  ALTER,  Circuit  Judges,  and  BAKER, 
District  Judge. 

WOODS,  Circuit  Judge.  This  action  was  brought  by  Robert  B. 
Stewart  and  Elisha  B.  Overstreet,  co-partners,  doing  business  under 
the  firm  name  of  Stewart  &  OTcrstreet,  against  Nelson  Morris,  Frank 
E.  Vogel,  and  Edward  Morris,  co-partners,  doing  business  as  Nelson 
Morris  &  Co.,  to  recover  the  purchase  price  of  cattle,  amounting  to 
114,931.44,  sold  by  the  plaintifiFs  to  the  defendants  on  December  31, 
1894,  and  January  1,  1895.  The  defendants  pleaded  a  set-off  of 
f  15,406.71,  arising  from  the  failure  of  title  to  cattle  which  they 
had  purchased  from  the  co-partnership  of  Cash,  Stewart  &  Over- 
street  on  December  10,  1890,  which  firm  was  then  composed  of  the 
plaintiffs  in  this  case,  and  James  G.  Cash,  who  died  in  April,  1891. 
The  firm  of  Cash,  Stewart  &  Overstreet  was  succeeded  by  Stewart 
&  Overstreet.  It  is  urged  that  there  is  wanting  here  that  mutuality 
of  demands  which  is  essential  to  the  right  of  set-off;  but  the  author- 
ities leave  no  room  for  doubt  on  that  subject  The  question  of 
mutuality  ia  to  be  determined  by  the  relations  of  the  parties  to  the 
several  demands  at  the  time  when  the  set-off  is  pleaded.  22  Am. 
&  Eng.  Enc.  Law,  295,  296;  Wat.  Set-Off,  §§  227,  229. 

The  errors  assigned  on  rulings  of  the  court  during  the  progress  of 
the  trial,  excepting  one,  relate  to  questions  which  were  purely  tech- 
nical, and  which  manifestly  had  nothing  to  do  with  the  result;  but 
an  error  was  committed  in  admitting  testimony  which  cannot  be 
said,  with  certainty,  to  have  been  harmless.  A  witness  was  called 
to  prove  statements  made  by  one  of  the  plaintiffB  in  error,  of  which 
statements  the  witness  had  mftde  a  memorandum  in  longhand.    The 
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witness,  having  been  told  by  the  court,  over  objection,  that,  "it  he 
thought  his  recollection  would  be  refreshed  by  referring  to  the  notes, 
he  might  use  them  for  such  purpose,"  said: 

"I  would  say,  this  Is  a  matter  of  over  six  years  ago,  and  I  would  not  be  able 
to  give  the  language  of  Mr.  Overstreet.  But  by  looking  at  these  memoranda 
I  could  tell  almost  verbatim  what  Mr.  Overstreet  stated,  and  I  would  prefer 
to  state  what  took  place  at  that  tlme>  from  my  memoranda.  Instead  of  trusting 
to  my  memory.  I  can't  tell  whether  I  could  recollect  back  to  January  Zi,  1891. 
and  state  what  took  place,  or  what  I  recollect  from  the  notes  taken  at  tbat 
time.  So  I  would  prefer  to  refresh  my  memory  by  reading  the  memoranda 
as  it  took  place  exactly,  because  I  do  not  wish  to  make  any  statement  not  in 
exact  accordance  with  the  facts." 

Thereupon,  with  the  permission  of  the  court,  the  witness  pro- 
ceeded to  read  his  memorandum  to  the  jury. 

While  there  is  conflict  of  authority  on  the  subject,  such  testimony 
having  been  held  admissible  in  some  instances  (Halsey  v.  Sinese- 
baugh,  15  N.  Y.  485,  cited  in  Maxwell's  Ex'rs  v.  Wilkinson,  113  U. 
S.  656,  5  Sup.  OL  6&1;  Clark  v.  Vorce,  15  Wend.  193;  Insurance  Cos. 
T.  Weides,  14  Wall.  375;  1  Greenl.  Er.  §  437,  and  notes),  it  seems  to 
be  clear  that  in  Illinois  such  evidence  is  not  admissible:  Elston  v. 
Eennicott,  46  HI.  187;  Railroad  Co.  v.  Adler,  56  HI.  344.  At  page 
348  in  the  last-named  case  it  is  said: 

"It  has  been  held  by  this  court  that  a  witness  may  use  a  memorandum  to 
refresh  his  memory.  Dunlap  v.  Berry,  4  Scam.  327.  But,  while  the  witness 
may  use  the  memorandum  to  refresh  his  memory,  he  must  be  able  to  state 
tbat  he  remembers  the  facts.  If  he  has  no  recollection  of  the  circumstances, 
and  can  only  say  tbat  they  are  true  because  he  finds  them  on  bis  memorandum, 
it  would  not  be  proper  to  permit  the  witness  to  either  read  or  speak  from  tbe 
memorandum." 

The  federal  courts  follow  the  rule  of  the  state  in  which  the  trial 
is  had.  Ex  parte  Fisk,  113  U,  S.  713,  720,  5  Sup.  Ct  724;  City  of 
Chicago  V.  Baker,  30  C.  C.  A.  364,  86  Fed.  753.  The  judgment  below 
is  therefore  reversed,  with  direction  to  grant  a  new  trial. 


ROGERS  T.  liOUISVILLB  &  N.  R.  CO. 

(drcnlt  Court,  W.  D.  Tennessee.    May  28,  1898.) 

No.  130. 

MAnm  IXD  BxBVAHT— DsFKOrrvs  Cas— Evidbrcb— Dibbctihg  Vbrdiot. 

Tbe  mere  fact  that  a  brakeman  was  killed  by  falling  at  night  from 
a  freight  train,  composed  of  12  or  14  cars,  and  being  run  over,  is  not  suffi- 
cient to  warrant  an  inference  that  he  slipped  from  the  roof  of  a  certain 
car,  which  was  defective  In  having  no  footboard;  and,  in  the  absence  of 
■11  other  evidence,  the  conrt  will  direct  a  verdict  for  defendant 

Action  by  Susan  Rogers,  administratrix,  against  the  Louisville  & 
Nashville  Railroad  Company,  for  the  death  of  her  son.  The  court 
directs  verdict  for  d^endant 

Thomason  &  Tbomason,  for  plaintiflL 
Sweeney  &  f^roboagh,  for  defendant. 
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ELUIMOND,  J.  (charging  jury).  Because  the  plaintiff  has  failed 
to  show,  by  a  preponderance  of  the  proof  in  this  case,  that  her  son 
lost  his  life  by  the  negligence  alleged  in  the  declaration,  I  am  con- 
strained to  direct  that  your  verdict  should  be  for  the  defendant,  and 
it  -will  be  entered  accordingly. 

Technically,  this  is  all  I  need  say  to  you,  and  we  might  end  the  case 
with  that  direction;  but  it  is  my  great  desire,  and  constantly  my 
habit,  whenever  I  take  that  course  with  a  case,  to  justify,  as  far  as  I 
am  able  to  do  so,  the  action  of  the  court,  by  giving  to  the  gentlemen 
of  the  jury  the  reasons  that  actuate  me  in  giving  that  direction,  so 
that  it  may  find  approval  in  your  own  intelUgence,  if  it  can  find  ap- 
proval at  all. 

The  great  trouble  about  all  these  cases  is  the  human  sympathy 
that  demands  and  overwhelmingly  suggests  to  everybody  that  where 
a  man  loses  his  life  through  such  a  calamity  as  came  upon  this  plain- 
tiff's son,  and  he  was  in  the  service  of  a  railroad  company,  we  should 
like  to  see  her  compensated  for  the  loss  in  some  way,  by  having  a  sum 
of  money  that  will  help  take  care  of  her,  in  the  absence  of  the  son 
upon  whom  she  depended.  But  it  would  be  utterly  impossible  to  in- 
troduce into  our  law  the  practice  that  would  make  a  railroad  company 
an  accident  or  a  life  insurance  company,  to  pay  all  of  its  employ^ 
who  are  hurt  and  injured  in  its  service  a  sum  of  money  to  compensate 
those  who  are  dependent  upon  them.  Iliere  is  no  such  law  as  that, 
and  it  is  the  greatest  injustice  to  the  railroad  companies  to  proceed 
upon  the  theory  of  compelling  them  to  pay  money  to  everybody  who  is 
injured  in  their  service.  They  do  not  get  any  pay,  like  accident  in- 
surance companies.  You  had  a  trial  of  an  instance  of  that  before 
you, — that,  where  there  is  a  life  insurance  policy  or  an  accident  in- 
surance policy,  the  company  gets  its  regular  premiums,  which  are  ad- 
justed accor^g  to  the  circumstances  of  the  case,  and  according  to 
the  risk,  which  premiums  are  supposed  to  compensate  that  company 
for  its  promise  to  pay  damages  when  an  accident  occurs  or  when  his 
life  terminates.  The  railroad  companies  do  not  receive  any  such  pre- 
nunms  as  that.  They  pay  high  wages,  and  good  wages,  for  the  ser^'- 
ices  that  men  do  for  them,  and  they  pay  them,  and  must  pay  them, 
upon  the  theory  that  the  man's  wages  compensates  him  for  the  risk 
that  he  takes;  and  every  man  who  enters  into  the  service  of  a  rail- 
road company  agrees,  when  he  goes  into  it, — as  a  matter  of  bargain 
and  as  a  matter  of  contract,  he  agrees  with  the  railroad  company, — 
that  he  will  take  the  ordinary  risks  that  belong  to  the  service  into 
which  he  enters.  There  is  not  in  the  history  of  human  affairs  any 
more  dangerous  employment,  scarcely,  than  that  of  a  railroad  brake-' 
man.  Perhaps  there  are  some  more  hazardous  employments,  in  the 
handling  of  dynamite,  gun  cotton,  powder,  and  exidosives  of  that  kind, 
but,  outside  of  that  class  of  business,  men  do  not  engage  in  any  busi- 
ness so  hazardous,  and  with  so  many  risks  attendant  to  it,  as  that 
of  a  railroad  brakeman,  and  all  that  risk  he  takes  when  he  goes  into 
the  service  of  the  company;  and  statistics  show  that  a  very,  very  large 
per  cent,  at  the  men  who  go  into  it  are  sooner  or  later  in  some  way 
injured  or  lose  their  lives. 
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Now,  the  railroad  company,  on  its  part,  enters  into  a  bargain  tliat 
it  will  furnish  to  the  men  who  work  for  it  reasonably  safe  appliance*, 
that  are  known  to  the  business,  for  the  purpose  of  their  protection 
against  the  dangers  that  are  involved  in  the  service;  and  the  law 
rigidly  requires  that  every  railroad  company  shall  perform  that  obli- 
gation of  its  contract,  and  that  it  shall  have  its  appliances  for  doing 
the  work  in  a  reasonably  safe  and  proper  condition;  if  the  safety  de- 
pends upon  the  structures  and  appliances,  that  the  railroad  shall 
have  that  which  is  reasonably  safe.  They  are  not  required  to  have 
the  best.  You  can  sit  down  and  calculate  that,  by  the  high  art  of 
mechanics,  one  structure  would  be  safer  than  another.  We  are  a 
great  deal  safer  if  we  take  an  ocean  greyhound  to  go  across  the  At- 
lantic ocean  than  we  would  be  were  we  to  take  a  common,  eTeryday 
tramp  ship,  but  if  we  take  the  tramp  ship  we  take  the  risks  that  attend 
the  tramp  ship.  The  company  that  runs  the  tramp  steamer  is  not 
bound  to  furnish  us  all  the  safety  that  we  find  upon  the  ocean  grey- 
hound. And  so  it  is  with  these  railroads.  They  are  not  bound  to 
furnish  the  best  appliances  that  are  known  to  the  art  of  railroading 
to  their  employes.  They  have  the  right  to  furnish  such  as  they  are 
able  to  pay  for,  such  as  their  business  demands,  and  such  as  are  in 
common  use  among  railroad  corporations  in  doing  the  transportation 
of  the  country,  and  that  appliance  which  is  ordinarily  is  use  by  them 
and  considered  safe  is  that  which  they  have  the  right  to  supply;  and, 
when  a  man  goes  into  their  service,  he  knows  what  kind  of  railroad 
company  it  is,  what  kind  of  appliances  they  have,  and  he  knows  what 
their  ordinary  method  of  doing  business  is,  and  he  takes  the  risks 
that  are  incident  to  that  service. 

Now,  we  know,  and  it  is  in  this  record,  that  in  making  up  these 
freight  trains,  for  passing  over  the  railroad,  in  what  we  call  the 
"freight  transportation  department,"  the  company  may  use  cars  that 
are  furnished  with  air  brakes,  and  when  they  use  those  cars,  and  have 
a  train  made  up  of  cars  that  are  using  the  ordinary  air  brake,  the 
brakemen  probably  do  not  have  to  walk  over  the  cars,  and  that  danger 
is  eliminated  from  that  kind  of  a  train,  and  it  is  a  great  deal  safer 
than  one  where  the  brakeman  has  to  walk  about  and  over  the  train, 
and  turn  the  crank  or  the  wheel  that  sets  the  brakes  on  the  freight 
cars.     But  we  also  know,  as  a  matter  of  history, — the  history  of  oar 
country, — that  the  railroad  companies  do  not  all  of  them  have  their 
cars  furnished  with  air  brakes.     They  may  not  all  be  able  to  pay  for 
them;  at  least,  they  all  have  not  got  them.     We  have  a  law,  of 
course,  that  requires  them  now  to  use  that  kind  of  brake,  and  the 
interstate  commerce  commission  has  given  them  two  years  longer  in 
which  to  equip  their  service  with  that  kind  of  less  dangerous  and 
more  useful  brake,  and  also  to  put  in  a  less  dangerous  coupling;  bat 
until  that  law  takes  effect,  and  the  dangers  incident  to  the  8«Trice 
are  lessened  by  obedience  to  the  law  of  having  the  air  brakes,  and 
having  the  patent  couplers,  the  brakemen,  when  they  are  in  the  serv- 
ice, take  the  risk  of  such  appliances  as  they  have. 

And  we  know  that,  in  the  common  everyday  transportation  of  rafl- 
roads  and  interchange  of  traffic  with  each  other,  they  congregate  to- 


Digitized  by 


Google 


,  BOGEfis  V.  Louisville  &  n.  e.  co.  465 

gether,  in  a  train,  cars  that  are  not  nniform  in  their  construction, 
and  they  are  not  uniform  in  the  appliances  that  they  have  for  the 
protection  and  safety  of  the  brakemen.  Whatever  danger  there  is  in 
this  want  of  uniformity  the  brakeman  takes.  He  knows,  when  he 
goes  into  the  service  of  the  Louisville  &  Nashville  Railroad  Company, 
or  any  other  railroad  company  in  this  country,  ho  matter  where  it  is 
located,  that  it  is  utterly  impossible  to  provide  a  perfectly  uniform 
train,  with  reference  to  its  appliances  and  to  the  heights  of  the  cars, 
and  those  things  that  would  go  to  minimize  and  lessen  the  dangers, 
and  therefore,  when  he  goes  into  the  service,  he  takes  the  risks  of  any 
inequalities  that  there  may  be  abont  the  train. 

Bat,  taking  all  that  into  consideration,  there  is  nothing  better  set- 
tled in  our  law — because  it  is  settled  by  a  decision  of  the  supreme 
court  of  the  United  States — than  that,  whenever  a  railroad  company 
receives  from  another  company  a  railroad  car  to  be  transported  on  its 
own  line,  it  owes  a  duty  to  its  railroad  hands  that  they  shall  see  that 
that  car  is  reasonably  safe  for  the  service  into  which  they  are  to 
pat  it.  They  are  bound  to  inspect  it,  not  only  for  the  purpose  of 
seeing  to  it  that  the  wheels  are  all  right  and  whether  the  brakes  are 
all  right,  but  they  are  boand  to  inspect  it  all  over  and  everywhere, 
and  see  whether  it  is  properly  constructed,  and  properly  adapted  to 
the  uses  to  which  they  are  about  to  put  it,  and  if  they  do  not  make 
that  kind  of  an  inspection  they  are  guilty  of  negligence.  If  they 
do  make  that  kind  of  an  inspection,  and  they  accept  and  put  into  the 
service  a  deficient  and  defective  car,  which  is  not  reasonably  safe,  they 
are  negligent;  and  I  would  submit  it  to  you,  as  a  question  for  your 
determination  in  this  case,  whether  or  not  it  was  not  an  act  of  neg- 
ligence on  the  part  of  the  Louisville  &  Nashville  Railroad  Company 
to  pot  in  its  train  on  this  occasion  a  car  which  had  a  roof  that  was 
oval  or  cylindrical  in  its  construction,  and  from  14  to  30  inches  higher 
than  the  ordinary  cars  that  they  used  in  their  freight  trains,  and 
without  that  car  with  the  oval  roof  having  on  it  the  ordinary  footrun 
for  the  safety  of  the  brakeman,  which  we  find  on  the  ordinary  freight 
cars.  They  might  have  put  a  temporary  footrun  upon  it,  or  they 
might  have  rejected  it  and  declined  it  entirely;  but  I  have  not  any 
doubt,  if  yon  found,  from  the  facts  in  this  case,  that  this  car  was 
that  kind  of  a  car,  and  it  had  no  footrun  apon  it,  and  they  took  it 
in  thJat  way,  it  would  be  an  act  of  negligence,  and  I  would  so  sav  in 
you,  if  I  had  any  occasion  to  submit  that  question  to  you. 

Bat  the  difficulty  which  the  plaintiff  has  in  this  case  is  this:  That 
the  law  requires  every  plaintiff  to  show,  as  I  told  you  before, — not 
beyond  a  reasonable  doubt,  but  by  a  preponderance  of  the  testimony, 
— that  the  injury  occurred  through  the  particular  negligence  which 
is  alleged  against  the  railroad  company.  It  is  not  sufficient  to  show 
that  the  railroad  company  was  negligent,  and  the  plaintiff  has  not 
entitled  herself  to  a  verdict  when  she  shows  that  this  railroad'  com- 
pany was  negligent  in  taking  this  car  into  its  freight  train  without 
a  footboard  for  the  brakeman  to  walk  over.  She  must  go  further 
than  that,  and  show  that  it  was  by  that  specific  act  of  negligence  that 
the  man  was  killed. 
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Now,  what  proof  is  there  in  this  record  that  that  was  so?  It  is  not 
necessary,  and  certainly  It  would  be  unreasonable,  to  demand  that 
when  these  trains  are  worked  in  the  night,  and  when  the  accident  oc- 
curs, as  this  did,  about  daylight  in  the  morning,  the  plaintiff  should 
be  required  to  bring  forward  here  some  eyewitness  that  saw  him  fall 
off  the  top  of  that  car  that  did  not  have  the  footboard  on  it.  No 
such  unreasonable  demand  as  that  could  be  made  upon  the  plaintiff. 
But  it  is  her  duty  to  show,  by  whatever  proof  is  at  hand, — if  she  has 
not  got  eyewitnesses,  there  must  be  circumstances  or  conditions  that 
exist  in  the  case  from  which  you  can  see  that  it  is  a  fair  and  reason- 
able inference  upon  a  preponderance  of  the  testimony, — ^that  her  son's 
life  was  lost  by  reason  of  that  particular  defect  that  was  in  the  train. 

If  that  kind  of  condition  and  that  kind  of  circumstance  are  not 
found  in  the  physical  facts  and  in  the  proof,  it  is  the  plaintiff's  mis- 
fortune. The  law  presumes  everything  in  favor  of  the  defendant  un- 
til the  plaintiff  has  proved  the  case  by  the  preponderance  of  the  tes- 
timony. You  cannot  qharge  negligence  against  a  defendant  upon 
-  mere  inferences  that  are  unfounded  from  the  facts  and  circumstances 
of  the  case.  Negligence  must  be  proved  in  every  case  by  either  the 
positive  testimony  of  witnesses  who  saw  and  can  testify  as  to  the  facts 
in  dispute,  or  by  facts  and  circumstances — what  we  ordinarily  call 
"circumstantial  evidence" — that  are  reasonably  conclusive  of  that 
fact. 

This  young  man  fell  off  the  train  not  far  from  Bells,  beyond  all 
question,  and  was  killed,  but  the  proof  here  is  that  there  were  12  or 
11  cars  in  the  train.  We  know,  as  well  as  we  can  know  anything, 
that  it  is  an  easy  thing  for  a  man  to  have  fallen  off  of  any  one  of 
those  14  cars.  He  might  have  fallen  between  any  one  of  the  14 
cars  that  were  on  the  train.  He  certainly  might  have  fallen  between 
any  one  of  them  that  were  in  and  about  the  middle  part  of  the  train, 
where  it  was  his  business  to  work.  This  car  was  in  the  rear  part  of 
the  train, — ^the  second  car  in  front  of  the  caboose, — ^and  it  is  true 
that  he  had  to  pass  over  this  unprotected  roof  in  order  to  get  to  his 
place  of  working;  but  it  does  not  follow,  because  he  had  to  pass 
over  it,  that  his  foot  slipped  for  want  of  a  footboard  on  that  car. 
It  might  have  slipped  after  he  had  walked  entirely  across  the  train. 
It  might  have  slipped  as  he  went  from  one  of  those  cars  to  the  other. 
He  might  have  gone  entirely  across  that  train,  to  a  place  on  the  other 
end,  and  been  turning  a  brake  in  some  other  place,  and  have  fallen 
off.  It  is  not  at  all  a  reasonable  inference  to  say,  from  the  simple 
fact  that  there  was  a  defective  car  in  this  train,  that  this  man  lost 
his  life  because  of  that  defect,  without  any  other  fact  to  point  to  it 
as  the  place  where  he  did  slip  off. 

I  have  been  very  carefully  listening  to  Col.  Thomason's  argument, 
and  have  been  looking  and  searching  through  all  the  facts  of  this 
case  to  see  if  there  was  a  single  circumstance  to  lead  to  the  fact 
that  this  man  slipped  off  of  this  particular  car  any  more  than  any 
other  car,  or  that  he  might  have  fallen  between  this  car  any  more 
than  he  might  have  fallen  between  any  other  car, — ^but  it  was  appar- 
ent that  he  fell  in  between  some  car,  as  the  wheels  crashed  him,  bat 
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it  is  impossible  to  identify  the  particular  car  that  did  run  over  him, 
because  his  coat  sleeves  protected  or  kept  the  wheels  from  being 
spattered  up  with  the  blood, — but  I  have  been  unable  to  find  a 
single  fact  or  a  single  circumstance  that  would  point,  reasonably 
or  unreasonably,  to  an  inference  that  this  man  fell  off  of  this  defective 
car,  or  fell  between  this  defective  car  and  the  one  next  to  it  (for 
that  was  the  way  he  was  hurt  unquestionably),  any  more  than  that 
he  fell  between  any  other  two  cars  in  that  train;  and,  in  the  absence 
of  such  a  fact  or  of  such  a  circumstance,  it  is  a  pure  assumption  to 
say  that  he  was  hurt  by  falling  in  between  the  defective  car  and  the 
one  next  to  it  The  fact  that  it  was  defective  does  not  prove  that 
fact.  It  might  have  been  that  he  lost  his  footing  in  some  other 
way,  and  there  are  so  many  other  ways  in  which  he  might  have  done 
it  tiiat  it  is  not  reasonable  to  say  that  he  lost  it  by  that  particular 
car  simply  because  that  particular  car  happened  t<t  be  on  this  train ; 
and  for  IMt  reason  I  do  not  submit  this  question  of  the  negligence 
of  the  company  to  your  judgment,  and  do  not  submit  the  question 
of  his  falling,  off  the  train  to  you,  because  the  plaintiff  has  wholly 
failed,  in  my  judgment,  to  show  by  a  preponderance  of  the  testimony 
that  her  son's  life  was  lost  by  reason  of  the  defect  which  had  been 
proved  against  this  railroad  company  on  this  train,  if  you  should 
come  to  the  conclusion  that  it  was  such  a  defect  as  that. 

The  only  matter  that  has  troubled  my  judgment  about  it  has  been 
whether  or  not  I  should  leave  it  to  the  jury  to  say,  from  the  existence 
of  the  defect  itself,  that  it  was  the  cause  of  the  accident;  but  I  have 
come  to  the  conclusion  that,  in  the  absence  of  any  other  fact  or  any 
other  circumstance  to  show  that  it  was  lost  by  the  defective  car,  it 
is  my  duty,  instead  of  submitting  it  to  you,  to  say  to  you  there  is 
no  proof  in  this  record  that  the  plaintiff  lost  his  life  by  the  alleged 
negligence  in  the  declaration,  and  for  that  reason  I  have  directed 
your  verdict,  and  let  it  be  so  recorded. 


TURNER  V.  HAMILTON. 

(Oircnlt  Court,  W.  D.  Mlssonri,  W.  D.   June  2T,  1896.) 

Ububt— Action  on  JtmoMBNT— Res  Judicata. 

In  Kentucky,  one  wbo  neglects  to  plead  usury  to  axk  action  for  the  debt, 
and  Boffeni  Judgmeut  to  go  against  bim,  cannot,  In  an  action  on  sucb  Judg- 
ment, interpose  as  a  defense  tbe  amount  of  usurious  interest  paid  prior  to 
the  judgment,  tbougb,  under  the  state  statutes  as  construed  t^  tbe  state 
courts,  be  would  bare  a  rigbt,  after  paying  tbe  judgment,  to  sue,  witbln  one 
year,  to  recover  the  amount  of  usury  embodied  In  It. 

Stone  &  Soddath,  R  Q.  Kern,  Chas.  W.  Sloan,  and  F.  M.  Black, 
for  irfaiatiff. 

Karnes^  Holmes  &  EIranthoff,  for  defendant. 

•  PHTTiTPS,  Distriot  Judge.  On  tbe  3d  day  of  September,  1891, 
the  New  Farmers'  Bank,  a  Kentucky  banking  corporation,  recovered 
jndgment  against  Gteorge  Hamilton,  A.  W.  Hamilton,  and  the  above- 
named  defendant,  W.  W.  Hamilton,  in  the  circuit  court  for  Bath 
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county,  in  said  state,  a  court  of  record  of  general  jurisdiction,  for  the 
sum  of  125,000,  and  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  May  30,  1891,  until  paid;  and  the  further  sum  of 
13,898.45,  with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum 
from  the  4th  day  of  June,  1891;  and  the  further  sum  of  1575.18,  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  the  20th 
day  of  June,  1891;  and  the  further  sum  of  |10.55,  as  costs,— 
•on  which  judgments  various  sums  were  afterwards  paid,  leaT- 
ing  a  balance  of  fl5,550.67,  including  interest  to  the  22d  day  of 
April,  1897.  In  1893  said  bank  executed  a  deed  of  assignment  for 
the  l)eneflt  of  creditors  under  the  statute  laws  of  the  state  of  Ken- 
tucky. The  plaintiff  is  trustee  under  said  deed  of  assignment  for 
its  execution  and  administration.  An  action  at  law  on  said  jad;;- 
ment  was  brought  in  this  court  October  2, 1897,  against  the  said  W. 
W.  Hamilton,  who  has  filed  answer  herein.  Among  the  defenses 
pleaded  by  the  defendant  is  the  following: 

"For  a  seventh  and  further  defense,  this  defendant  says  that  the  itxlebted- 
ness  out  of  which  said  judgment'  arises  was  created  a  great  many  years  tgo, 
to  wit,  thirty  years  before  suit  was  brought  thereon;  that  during  all  of  sakl 
time  the  said  George  Hamilton,  the  principal  In  said  Indebtedness,  bad  paid 
usurious  Interest  to  the  said  New  Farmers'  Banlc,  the  exact  amount  of  wblcti 
Is  not  known  to  this  defendant,  but  which,  on  information  and  belief,  be 
avers  to  be  in  excess  of  nine  thousand  dollars;  and  that  the  books  of  said 
bank,  whereby  the  amounts  of  said  payments  and  usarious  Interest  wQl  folly 
appear,  are  in  the  possession  and  under  the  control  of  the  plaintiff,  and  to 
which  this  defendant  has  no  access.  Wherefore  this  defendant  states  tliat. 
as  the  surety  of  the  said  George  Hamilton  on  said  indebtedness,  be  ia  entitled 
to  have  said  Judgment  credited  with  said  amount  of  nine  thousand  dollan 
so  paid  by  said  George  Hamilton  as  usury,  aforesaid,  the  same  being  inrlnded 
In  said  judgment,  and  the  New  Farmers'  Banlc  being  hopelessly  InaolTem." 

The  plaintiff  has  filed  a  motion  to  strike  out  said  plea,  for  the  rea- 
sons that  the  matters  therein  set  out  constitute  no  defense,  nor  any 
part  of  a  defense,  to  the  plaintiff's  cause  of  action,  and  for  the  tm- 
ther  reason  that  the  defendant  is  estopped  from  pleading  asnir  to 
the  cause  of  action  merged  in  a  judgment,  and  because  the  plea  does 
not  state  any  fact  showing  that  usurious  interest  was  paid  or  re- 
ceived. 

At  common  law,  the  rule  is  universal,  that  a  judgment  betweeo 
the  same  parties  in  an  action  for  the  ascertainment  of  the  amount 
due  and  owing  on  a  promissory  note  or  other  contract  is,  as  between 
said  parties,  conclusive,  not  only  as  to  every  matter  embraced  with- 
in the  pleadings,  but  also  as  to  every  admissible  matter  of  defense 
which  might  have  been  presented  in  that  litigation.  Cromwell  v. 
Sac  Co.,  94  Ul  S.  352.  It  precludes  the  defendant  in  every  fomm 
wherever  the  judgment  is  produced  as  evidence  from  controverting 
the  existence  and  amount  of  the  debt,  except  where  the  judgment 
is  assailed  for  fraud  in  obtaining  it.  If  he  had  the  means  at  the 
time  of  suit  of  proving  the  payment,  release,  or  satisfaction,  and  be 
failed  to  show  it,  the  matter  as  to  the  defendant  has  passed  in  rem 
judicatura.  Dimock  v.  Copper  Co.,  117  D.  8.  559-565,  6  Sup.  Ct.  855: 
Black,  Jndgm.  §  754.  This  rule  applies  equally  to  the  plea  of  nsorr 
in  avoidance  of  a  judgment.  Id.  §  769;  Freem.  Judgm.  §  284  (a); 
Heath  v,  Frackleton,  20  Wis.  320;  McLaws  v.  Moore,  83  Qa.  179,  9 
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S.  E.  615;  Footman  v.  Stetson,  32  Me.  17.  Neither  wUl  the  courts 
open  up  and  vacate  a  judgment  to  let  in  a  plea  of  usury  because  such 
plea  is  held  not  to  evoke  equitable  interposition.  Black,  Judgm. 
I  349,  and  citations  in  note;  27  Am.  &  Eng.  Enc  Law,  p.  1032. 

The  contention  of  defendant  is  that,  whatever  be  the  rule  at  com- 
mon law,  such  a  defense  as  is  here  interposed  is  admissible  under 
the  statutes  and  decisions  of  the  court  of  appeals  of  the  state  of  Ken- 
tucky; and  as  the  defendant,  had  he  been  sued  in  the  state  of  Ken- 
tucky, could  oppose  this  plea  in  an  action  at  law  on  the  judgment, 
he  is,  under  the  act  of  congress  of  May  26,  1790  (1  Stat  p.  122),  en- 
titled to  make  the  same  defense  here.  This  may  be  conceded. 
Hampton  v.  McConnell,  3  Wheat.  234. 

The  statutes  of  Kentucky  applicable  to  this  question  contain,  in 
substance,  the  following  provisions  relating  to  interest: 

The  legal  rate  of  Interest  is  6  per  cent,  per  annum. 

"AU  contracts  and  aa&uranccs  made,  directly  or  Indirectly,  for  the  loao  or 
forbearance  of  money,  or  other  thing  of  value,  at  a  greater  rate  than  legal 
interest,  shall  be  void  for  the  excess  over  legal  Interest.  The  amount  loaned, 
with  legal  interest,  may  be  recovered  on  any  such  contract  or  assurance; 
but  if  the  lender  refuse,  before  the  suit  is  brought,  a  tender  of  the  principal, 
with  legal  Interest,  he  shall  pay  the  costs  of  any  sttit  brought  on  such  con- 
tract or  assurance." 

"A  court  of  equity  may  grant  relief  for  any  such  excess  of  interest,  and  to 
that  end  compel  the  necessary  discovery  from  the  lender  or  forbearer." 

"Such  excess  of  interest  may  be  recovered  from  the  lender  or  forbearer, 
although  the  payment  thereof  was  made  to  the  assignee." 

"Partial  payment  on  a  debt  bearing  interest  shall  be  first  applied  to  the 
extinguishment  of  the  interest  then  due." 

"And  no  action  shall  be  prosecuted  in  any  of  the  courts  of  this  common- 
wealth for  the  recovery  of  usury  theretofore  paid,  for  the  loan  or  forbearance 
of  money,  or  other  thing  against  the  lender  or  forbearer,  or  asaignee,  or  either, 
tuiless  the  same  shall  have  been  instituted  within  one  year  next  after  the 
payment  thereof;  and  this  limitation  shall  apply  to  all  payments  made  on 
all  demands,  whether  evidenced  by  writing  or  existing  in  parol."  Ky.  St.  c  - 
72.  i;  2218-2220,  2517. 

It  has  been  held  by  the  court  of  appeals  of  Kentucky  that  the  bor- 
rower has  the  right  to  treat  the  payment  of  usury  as  a  payment  on 
the  principal  and  legal  interest  as  long  as  the  debt  remains  unpaid. 
Ellis  V.  Brannin's  Ex'rs,  1  Duv.  49.  It  is  further  held  by  the  court 
that,  when  sued  for  the  debt,  the  defendant  may  plead  the  fact  of 
usury  paid  by  him  on  the  debt,  or  the  amount  of  usury  contained  in  the 
evidence  of  debt,  and  the  judgment  can  only  go  for  the  balance,  if  any, 
after  deducting  such  usury ;  but,  in  case  of  failure  to  interpose  such 
defense  to  the  action,  the  defendant  is  not  precluded  by  the  judgment 
from  recovering  back  from  the  judgment  creditor,  by  independent 
action,  the  amount  of  usury  paid;  or,  after  paying  and  satisfying  the 
judgment,  he  may  maintain  appropriate  action  against  the  creditor 
for  recovery  of  the  amount  of  usury  thus  paid,  provided  he  institute 
such  action  within  the  time  prescribed  by  the  statute  of  limitations. 
Ellis  V.  Brannin's  Ex'rs,  supra;  Scott  v.  Shropshire,  2  Duv.  153; 
Sherley  v.  Trabne,  85  Ky.  71,  2  S.  W.  656. 

The  interesting  and  controlling  question,  however,  presented  by 
this  answer,  is:  Where  the  defendant  has  n^lected  and  failed  to 
plead  usury  to  the  action  when  sued  for  the  debt,  and  suffers  judg- 
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ment  to  go  against  him,  as  is  admitted  in  this  case,  can  he,  in  this 
jurisdiction,  when  sued  in  au  action  at  law  on  such  judgment,  inter- 
pose, as  matter  of  defense,  the  amount  of  usurious  interest  paid  by 
him  prior  to  the  rendition  of  the  judgment?  No  adjudicated  case 
by  the  court  of  appeals  of  Kentucky  can  be  found  supporting  such 
defense  to  an  action  on  the  judgment.  On  the  contrary,  the  rulings 
of  that  court  and  the  language  employed  in  its  decisions  indicate 
that,  after  judgment  has  been  suffered  for  the  debt,  the  only  remedy 
proTided  for  the  borrower  where  he  had  paid  usurious  interest  before 
the  rendition  of  the  judgment  is  an  independent  action  to  recover 
back  the  amount  so  paid;  and,  where  such  usurious  interest  con- 
stitutes a  part  of  the  judgment  debt,  he  may  bring  an  action  against 
the  judgment  creditor  to  recover  back  the  amount  enforced  against 
him. 

In  Ellis  V.  Brannin's  Ez'rs,  sapra,  in  speakii^  of  the  legislative  act 
of  1862,  which  limited  the  time  for  instituting  such  action  by  the 
borrower  to  "one  year  after  the  payment  of  such  excess  of  interest," 
the  court,  after  citing  certain  prior  adjudications  in  that  state,  said: 

"These  cases  decide  that  a  payment  of  usurious  interest  will,  at  tbe  election 
of  the  borrower,  be  applied  as  a  payment  of  the  principal  and  legal  Interest. 
and  that  the  borrower  could  not  recover  back  the  amount  of  such  payment 
either  at  law  or  In  equity,  nntll  he  had  paid  the  whole  at  the  principal  and 
legal  Interest;  hence  It  was  held  that  where  usurious  Interest  had  been  paid 
more  than  five  years  before  the  institution  of  suit  to  reclaim  it,  and  there  re- 
mained a  balance  due  and  paid  within  the  five  years  sufficient  to  cover  the 
usurious  interest  previously  paid,  such  balance  so  paid,  or  so  much  as  would 
equal  the  previous  payment  of  usury,  might  be  recovered,  and  the  claim  was 
not  barred  by  the  statute.  The  previous  payment  was  treated  as  a  discharge 
to  that  extent  of  the  debt  and  legal  interest.  The  subsequent  and  fl.nal  pay- 
ment was  treated  as  payment  of  the  usury.  Such  was  the  well-settled  law  on 
the  subject  at  the  time  the  act  of  1862  was  passed.  And  the  only  change  tutro- 
duced  by  that  act  was  to  reduce  the  period  within  which  actions  for  usury 
-  might  be  brought  from  five  years  to  one  year.  It  was  not  Intended  to  de- 
prive the  borrower  of  the  right  to  treat  payments  of  usurious  Interest  as  pay- 
ments of  the  principal  and  legal  interest  as  long  as  (he  debt  remained  unpaid; 
nor  was  the  act  intended  to  give  the  borrower  a  right  of  action  to  recover  back 
such  payments  until  he  had  discharged  the  entire  debt.  Any  other  construc- 
tion would  do  violence  as  well  to  the  letter  as  to  the  obvious  Intent  and  spirit 
of  the  act" 

In  Chinn  v.  Mitchell,  2  Mete  (Ky.)  92,  it  is  inferable  that  Mitchell 
had  recovered  judgment  against  Chinn  for  the  sum  of  |335,  and  that 
the  defendant  therein  had  executed  a  replevin  bond  for  the  property 
seized  under  execution.  Thereupon  Chinn  filed  a  bill  in  equi^ 
against  Mitchell,  to  enjoin  the  collection  of  an  execution  issued  on 
the  replevin  bond,  setting  up  as  grounds  of  relief  that,  prior  to  the 
maturity  of  the  replevin  bond,  he  had  paid  to  the  clerk  of  the  court, 
as  the  custodian  of  the  bond,  the  sum  of  |285  on  account  thereof, 
and  that  the  remaining  f50  due  thereon  was  for  usury.  Mitchell 
took  issue  upon  the  au&ority  of  the  clerk  to  receive  said  money,  and 
denied  the  validity  of  such  payment,  to  the  clerk,  and,  without  deny- 
ing the  allegation  respecting  usury,  alleged  that  it  was  too  late  for 
Chinn  to  present  snch  defense,  the  matter  of  such  defense  being 
known  to  him  prior  to  the  judgment.  The  court  held  that  the  clerk 
was  not  authorized  by  virtue  of  his  office  to  receive  such  payment. 
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and  that  the  payment  to  him  was  no  defense.  In  respect  of  t^e 
issne  as  to  usury,  the  court  called  attention  to  section  14  of  the 
Civil  Code  of  Practice  of  the  state,  which  declares  that: 

"A  Jadgment  obtained  in  an  action  by  ordinary  proceedings  sball  not  be  an- 
nulled or  modified  by  any  order  in  an  action  by  equitable  proceeding,  except 
for  a  defense  which  had  arisen  or  been  discovered  sluce  the  Judgment  was 
rendered.  But  such  judgment  does  not  prevent  the  recovery  of  any  claim, 
though  such  claim  might  have  been  used  as  a  defense  by  way  of  set-off  or 
counterclaim  in  the  action  on  which  the  Judgment  was  rendered." 

The  court  then  said  that: 

"Tbe  foregoing  section  of  the  Civil  Code  was  adopted  as  an  amendment  to 
the  prior  Code,  and  took  effect  after  the  decision  of  this  court  In  Dorsey  v. 
Reese,  14  B.  Men.  127,  which  recognized  tbe  validity  of  an  equitable  defense 
after  judgment,  though  existing  and  linown  prior  to  Judgment.  So  that  that 
caae  does  not  apply  to  the  present." 

The  court  further  observed  that  it  had  no  diflSculty  upon  the  last 
point — 

"Because  of  the  Bevlsed  Statutes  (section  3,  p.  420),  which  authorizes  a  court 
of  chancery  to  grant  relief  against  usury,  and  compel  necessary  discovery  from 
the  lender.  Such  was  the  law  prior  to  the.  adoption  of  tbe  statute,  and  such 
is  still  the  law.  The  party  seeking  such  relief  must  pursue  It  in  tbe  manner 
prescribed  by  the  Civil  Code,  supra,  which,  if  in  conflict  with  the  Revised  Stat- 
utes, must  prevail,  as  is  expressly  provided  in  section  748  of  the  Code." 

In  conclusion,  the  court  sa^d: 

"Here  the  matter  of  usiury  in  tbe  debt  sought  to  be  collected  was  known  to 
the  party  before  the  Judgment,  and  was  then  available  in  defense,  either  at 
law  or  In  equity.  He  failed  to  rely  on  It,  however,  and  now  seeks  an  injunc- 
tion or  modification  of  the  Judgment  to  the  extent  of  the  usury.  He  comes 
directly  within  the  Inhibition  of  the  section  supra,  and  is  therefore  not  en- 
titled to  the  relief.  Greer  v.  George,  MS.  opinion,  Dec,  1856.  If  be  had  paid 
the  usury,  and  sought  relief  on  that  ground,  it  would  have  been  the  duty  of 
the  court  to  have  awarded 'him  a  Judgment  for  the  amount  thus  paid  as  upon 
a  distinct  cause  of  action  against  the  party  receiving  It,  although  no  modlflca- 
tlon  or  change  of  the  former  Judgment  embracing  the  usury  could  have  been 
made;  and,  if  he  is  yet  compelled  to  pay  it  upon  the  execution,  bis  cause  of 
action  will  then  accrue;  but,  as  tbe  law  now  stands,  be  cannot,  in  the  mode 
adopted,  avail  himself  of  the  usury  embraced  in  the  Judgment  to  procure  a 
modification  of  or  an  injunction  against  said  judgment,  or  any  part  thereof." 

The  clear  meaning  of  which  is  that,  where  the  defendant  neglects 
in  the  original  action  on  the  debt  to  avail  himself  of  the  defense  of 
usury,  in  an  ancillary  proceeding  for  the  enforcement  of  the  judg- 
ment he  is  restricted  to  such  equitable  defense  as  "has  arisen  or  been 
discovered  since  the  judgment  was  rendered."  If  he  has  already 
paid  the  usurious  interest  when  the  judgment  was  rendered,  he  can 
recover  that  back  in  an  independent  action;  and  where  the  usury 
is  included  in  the  judgment,  "if  he  is  yet  compelled  to  pay  it  upon 
the  execution,  his  cause  of  action  will  then  accrue";  but  he  cannot 
"avail  himself  of  the  usury  embraced  in  the  judgment  to  procure  a 
modification  of  said  judgment." 

While  the  case  of  Bherley  ▼.  Trabue,  85  Ky.  71,  2  S.  W.  656,  in- 
volves principally  the  question  as  to  whether  or  not  an  ,action  at  law 
would  lie  to  recover  back  usury  paid  on  a  judgment  of  foreclosure 
of  a  mortgage  in  equity,  the  discussion  of  the  court  sustains  the  view 
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that  the  foregoing  expoeition  of  the  statute  is  correct.     After  refer- 
ring to  the  foregoing  provisions  of  the  Code,  Judge  Holt  said: 

"There  Is  no  opposiog  of  a  decree  to  a  decree.  The  relief  sought  does  not 
annul  or  modify  a  judgment.  It  has  been  satisfied.  The  borcower  aues  to 
recover  from  the  lend.er  that  which  he  had  no  right  to  exact,  and  which  was 
paid  without  any  consideration.  The  right  to  recover  It  does  not  accrue  natil 
the  payment.  There  Is  no  modification  or  change  of  the  former  judgmt>nt;  but 
a  new  and  distinct  cause  of  action  arises  in  favor  of  the  borrower,  aud  against 
the  lender,  upon  the  payment  of  the  usury.  The  law  then  raises  a  promise, 
by  Implication,  of  repayment.  A  cause  of  action,  by  virtue  of  the  statute, 
arises  eo  Instantl  In  the  borrower's  favor." 

The  case  of  Banlc  v.  Coke  (Ky.  App,;  May  19,  1898),  reported  in 
45  S.  W.  867,  furnishes  no  support  to  the  contention  of  defendant's 
counsel  on  the  issue  as  to  whether  or  not  the  matter  pleaded  in  the 
answer  constitutes  a  defense  to  plaintiff's  action  on  the  judgment 
In  that  case  the  creditors  of  Coke  had  recovered  judgment  agaiUiSt 
him,  and  bad  enforced  the  same  against  property  mortgaged  by  Coke 
to  secure  the  payment  of  said  debts,  and  the  mortgaged  premises 
were  sold  to  satisfy  said  judgment  against  Coke.  Thereupon  the  cred- 
itors of  Coke,  as  his  equitable  assignees,  instituted  suit  against  the 
creditors  to  recover  back  usurious  interest  alleged  to  have  been  paid 
by  Coke  to  the  creditors  anterior  to  the  judgment  in  the  foreclosure 
suit.  It  was  simply  held  in  that  case  that  the  right  to  recover  usury 
embraced  in  a  judgment  satisfied  by  sale  of  the  land  does  not  ac- 
crue until  the  sale  is  confirmed,  and  tlierefore  the  statute  of  limita- 
tions runs  only  from  that  time;  and,  further,  that  payments  made 
by  the  borrower  as  usury  will,  at  his  election,  be  applied,  first,  upon 
the  legal  interest  then  due,  and  then  upon  the  principal ;  so  that,  if 
he  so  elects,  no  usury  can  be  regarded  as  having  been  paid  until  the 
satisfaction  of  the  principal  and  I^al  interest  It  is  observable  in 
this,  as  in  other  cases  cited  by  counsel  for  defendant,  that  resort  c*on- 
formably  to  the  statute  was  had  to  an  independent  action  against 
the  judgment  creditor  to  recover  back  usury  paid  after  the  enforce- 
ment of  the  judgment  against  the  debtor.  The  case  is  no  authority 
for  the  proposition  that,  in  an  ancillary  proceeding  to  enforce  a 
judgment  once  recovered,  the  defendant  can  be  admitted  to  make 
the  defense  therein  respecting  usury  which  he  might  have  made  to 
the  original  action. 

The  right  to  thus  get  back  of  the  judgment  to  recover  nsnrioos 
interest,  being  in  derogation  of  the  common  law,  dependent  alone 
upon  an  enabling  statute,  must  be  strictly  construed,  and  the  remedy 
furnished  by  the  statute  cannot  be  broadened  by  the  application  of 
any  equitable  principle.  As  already  shown,  equity  does  not  recog- 
nize usury  in  a  contract  as  a  ground  of  relief  against  a  judgment 
So,  when  the  enabling  statute  provides  a  remedy  and  prescribes  a 
method  of  exercising  it,  it  is  conclusive  of  every  other  mode  of  pro- 
cedure. As  the  statute,  as  construed  by  the  court  of  appeals  of 
Kentucky,  authorizes  the  defendant  in  the  original  action  to  plead, 
by  way  of  set-off  or  counterclaim,  the  amount  of  usury  paid,  upon  the 
maxim,  "Expressio  unins  ezclusio  alterius,"  it  precludes  Ihe  idea  of 
the  right  to  interpose  such  plea  at  any  other  time  or  nnder  any  other 
conditions.     After  the  judgment,  the  Code  inhibits  any  modificatioa 
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of  it,  "except  for  a  defense  which  arises  or  is  discorered  after  the 
rendition  of  the  judgment;  and  such  judgment  does  not  prevent 
recovery  of  any  claim  which  was  not,  though  it  might  have  been, 
used  as  a  defense  by  way  of  set-off  or  counterclaim  in  the  original 
action."  The  term  "recovery,"  as  thus  employed,  both  from  the  con- 
text and  its  ordinary  legal  acceptation,  implies  an  affirmative  action, 
by  which  a  party,  by  formal  judgment  in  his  favor,  obtains  redress 
from  something  "which  has  been  taken  or  withheld  from  him."  It 
is  never  employed  to  indicate  a  matter  of  defense. 

To  the  suggestion  of  counsel  that  a  suit  against  the  plaintiff  in 
the  judgment  to  recover  back  usurious  interest  would  be  unavailing 
because  of  the  insolvency  of  the  bank  and  the  nonliability  of  the 
trustee  under  the  assignment,  or.  If  a  recovery  could  avail,  what  is 
the  use  of  going  through  the  formality  of  paying  a  sum  on  the  judg- 
ment which  the  defendant  could  immediately  recover  back?  there  are 
two  sufScient  answers:  In  the  first  place,  it  is  an  appeal  to  the 
chancery  side  of  the  court,  to  prevent  an  unconscionable  advantage, 
which  in  this  jurisdiction  can  never  be  interposed  as  a  defense  to  a 
law  action.  Bennett  t.  Butterworth,  11  How.  669;  BuUer.T.  Sidell, 
43  Fed.  116;  Montejo  v.  Owen,  14  Blatchf.  324,  Fed.  Cas.  No.  9,722. 
And,  second,  the  defendant's  right  to  relief  is  given  by  special  stat- 
ute, contrary  to  common  right;  and  when  he  saw  fit  to  let  the  day 
of  grace  pass,  when  the  statute  empowered  him  to  plead  the  pay- 
ment in  defense,  he  is  without  other  recourse  than  that  furnished  by 
the  statute,  which  is  an  action  to  recover  back  the  usury  paid.  With- 
out an  enabling  statute,  he  cannot  claim  it  as  a  set-off  to  an  action 
on  the  judgment  when  sued  in  this  jurisdiction,  as  the  right  of  set-off 
pertains  to  the  remedy,  and  consequently  is  governed  by  the  law  of 
the  forum.  2  Am.  &  Eng.  Enc.  Law,  238 ;  Savery  v.  Savery,  8  Iowa, 
217;  Buggies  v.  Keeler,  3  Johns.  263;  Boach  v.  Privett,  90  Ala.  391, 
7  South.  808;  Bank  v.  Trimble,  6  B.  Mon.  599;  Davis  v,  Morton,  5 
Bush,  160. 

In  view  of  the  conclusion  reached  on  the  right  to  plead  such  matter 
in  defense  to  the  action  on  the  judgment,  it  is  hardly  necessary  to 
discuss  the  question  of  limitation  raised  by  plaintiff's  counsel.  Ap- 
parently, the  answer  is  double  and  contradictory.  It  first  alleges 
that  the  principal  debtor  had  paid  usurious  interest  on  the  note  to 
said  bank,  whidi,  on  information,  is  averred  to  be  in  excess  of  f9,000, 
which,  taken  in  connection  with  what  precedes,  is  to  l>e  understood 
as  payments  made  prior  to  1891.  Then,  in  the  concluding  part  of 
the  paragraph,  it  is  alleged  that  this  usurious  interest  is  included  in 
said  judgment  If  the  usurious  interest  is  incladed  in  the  judgment, 
as  no  cause  of  action  would  accrue  to  recover  the  same  back  until 
pajfinent  of  the  judgment,  the  statute  of  limitation,  according  to  the 
ruling  of  the  Kentucky  court  of  appeals,  would  not  begin  to  run  until 
from  the  date  of  such  payment.  If  it  is  the  meaning  of  the  pleader 
that  payments  of  usurious  interest  prior  to  the  rendition  of  the  judg- 
ment are  to  be  regarded  as  so  much  payment  on  account  of  the 
principal  and  lawful  interest,  then,  according  to  the  ruling  in  Ellis 
T.  Brannin's  Ex'rs,  supra,  where  usurious  interest  had  been  paid 
4nore  than  one  year  before  the  institution  of  suit  to  reclaim  it,  and 
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there  remained  a  balance  dae  and  paid  within  the  jear  snfficient  to 
cover  the  usurious  interest  previously  paid,  such  balance  so  paid,  or 
so  much  as  will  equal  the  previous  payment  of  usury,  might  be  re- 
covered, and  such  a  claim  would  not  be  barred  by  the  statute.  Bnt 
as  this  would  be  a  defense  of  payment,  it  should  have  been  made  to 
the  original  action,  as  a  plea  of  payment  is  bad  after  judgment. 
Greenabaum  v.  Elliott,  60  Mo.  25-29.  But,  according  to  the  Ken- 
tucky statute,  if  the  defense  of  payment  was  not  made  timely,  the 
defendant  may,  nevertheless,  institute  suit  to  recover  back  the 
amount  of  usurious  interest  paid.  When  such  suit  should  be  brought, 
the  defendant  therein  could  interpose  the  plea  of  the  statnte  of  limi- 
tations. 

It  is  not  deemed  essential  to  pass  upon  the  question  raised  in 
argument  by  counsel  for  plaintiff  as  to  whether,  under  the  Kentucky 
statute  entitling  the  borrower  to  recover  back  the  amount  of  usury 
paid  by  him,  the  remedy  could  be  invoked  by  the  surety,  further  than 
to  say  that  no  recovery  could  be  had  by  such  surety  until  after  he 
had  paid  off  the  judgment  which  contained  usorions  interest.  It 
may  be  conceded  that  it  would  have  been  a  matter  of  defense,  which 
the  surety  could  have  availed  himself  of  in  the  original  action,  to 
have  set  off  the  amount  of  usury  paid  in  diminution  of  the  amount 
of  the  judgment  against  them. 

It  results  that  the  motion  to  strike  out  the  paragraph  of  the  an- 
swer in  question  is  sustained. 


LOWENSTEIN  ▼.  PIDELITY  &  CASUALTT  00.  OP  NEW  TORE. 

(Circuit  Court,  W.  D.  MlsBouri,  W.  D.    June  13,  1896.) 

No.  2,223. 

1.  AOOISBNT   InSURAKCB— CONSTRUCnOR    OF   PoLIOT— -  iKVOLTmrART    ASPRTZIA- 

■now. 

A  clause  declaring  th9.t  the  Insurance  does  not  cover  injuries  or  deatli 
"resulting  from  poison  or  anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled,"  does  not  exempt  the  insnrer  from  lia- 
bility for  death  caused  by  involuntary  and  nnconsclons  Inhalation  of 
fllnminatlng  gas,  accidentally  taken  while  asleep. 
9.  Samb. 

The  word  "inhaled,"  aa  used  in  the  above  provision  of  the  policy,  means 
a  voluntary  and  Intelligent  act  by  the  Insured,  and  not  an  involuntary  and 
unconscious  Inhalation. 
&  Samb. 

The  words  "or  otherwise,"  as  used  in  the  above  provision,  do  not  qualify 
the  act  of  Inhaling,  bnt  are  used  In  connection  with  the  preceding  word, 
"accidentally,"  and  mean  an  Injury  of  a  kindred  character. 
4.  Saxb. 

Policies  of  Insurance  arc  to  be  liberally  construed,  and  the  conditions 
therein  are  to  be  construed  strictly  against  those  for  whose  benefit  they 
are  reserved.  And  any  doubt  or  ambiguity  aa  to  the  meaning  of  any  danaa 
in  a  policy  should  b«  resolved  In  favor  of  the  Insured,  and  against  the  In- 
surer. 
•.  Bamb. 

An  insurance  company,  continuing  to  Issue,  without  change,  policies  eon- 
tainlng  clauses  which  have  been  construed  unfavorably  to  Hs  contention 
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by  the  blgtest  court  of  the  state  In  which  fhe  company  la  Incorporated, 
may  well  be  considered  aa  loaning  them  with  that  construction  placed  npon 
them. 

L  J.  Bingolsky,  for  plaintiff. 

Warner,  Dean,  Gibson  ft  McLeod  and  IVLagner  Berier,  for  de- 
fendant. 

PHILIPS,  District  Judge.  Thie  is  an  action  brought  to  recover 
on  an  accidei)|  policy  issued  by  the  defendant,  a  New  York  cor- 
poration, to  Emanuel  Lowenstein,  payable  to  his  wife,  the  plaintiff, 
in  case  of  deatli.  On  a  trial  to  a  jury,  the  jury  have  found  that 
the  assured  died  from  asphyxiation  caused  by  the  involuntary  and 
unconscious  inhalation  of  illuminating  gas,  accidentally  taken,  in 
his  bedroom,  in  the  city  of  New  York,  while  the.  assured  was  asleep. 
The  defendant  has  filed  a  motion  in  arrest  of  judgment,  which 
raises  the  question  whether  or  not  the  defendant  is  exempt  from 
liability  for  such  accident  by  reason  of  the  following  provision  of 
the  policy:  "This  insurance  does  not  cover  injuries,  fatal  or  other- 
wise, resulting  from  poison  or  anything  accidentally  or  othervrise 
taken,  administered,  absorbed,  or  inhaled,"  The  court  of  appeals 
of  New  York,  from  which  state  this  defendant  received  its  charter, 
in  Paul  V.  Insurance  Co.,  112  N.  Y.  472,  20  N.  E.  347,  held  that  a 
provision  in  an  accident  insurance  policy  that  the  insurance  should 
not  extend  to  a  death  caused  by  the  taking  of  poison  or  inhaling 
of  gas  did  not  apply  to  the  instance  of  an  involuntary  and  uncon- 
scious inhalation.  This  conclusion  is  reasoned  out  by  considera- 
tion of  the  whole  context,  indicating  that  the  term  "inhaling,"  as 
employed  in  the  policy,  could  only  be  understood  to  mean  "a  volun- 
tary and  intelligent  act  by  the  insured,  and  not  an  involuntary  and 
unconscious  act."     The  court  further  said: 

"Bead  In  that  sense,  and  In  the  light  of  the  context,  these  words  mnst  be 
interpreted  aa  having  reference  to  medical  or  surgical  treatment,— In  which, 
ex  yl  termini,  would  be  included  the  dentist's  woric,— or  to  a  suicidal  puipose. 
To  inhale  gaa  requires  an  act  of  volition  on  the  person's  part  before  the  danger 
Is  Incnrred.  Poison  may  be  talcen  by  mistalce,  or  poisonous  substances  may 
be  Inadvertently  touched;  but,  whatever  the  motive  of  the  Insured,  his  acta 
preceded  either  fact.  *  *  *  If  the  exception  is  to  cover  all  cases  where 
death  is  caused  by  the  presence  of  gas,  there  would  be  no  reason  for  using 
the  word  'inhaled.'" 

This  decision  was  made  in  1889. 

This  question,  in  its  practical  effect,  came  before  Judge  Blodgett, 
in  the  United  States  circuit  court  for  the  Northern  district  of  Illi- 
nois, in  1891  (Bichardeon  v.  Insurance  Co.,  46  Fed.  843),  in  which 
the  ruling  of  Paul  v.  Insurance  Co.,  supra,  was  disapproved;  the 
court  adhering  to  the  literal  significance  of  the  word  "inhale,"  as 
implying  only  the  physical  act  of  drawing  or  breathing  into  the 
lungs,  which  would  occur  whether  the  person  was  conscious  or  un- 
conscious of  the  operation.  This  conclusion  the  court  sought  to 
fortify  by  the  suggestion  that  the  clause  in  question  was  doubtless 
adopted  by  the  insurance  company  because  of  the  practical  diffi- 
cult.r,  in  most  cases  of  death  resulting  from  the  inhalation  of  gas. 
to  determine  whether  the  death  was  occasioned  by  suicidal  intent, 
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or  whether  it  occurred  accidentally.  To  the  snggeatlon  respecting^ 
the  pui-pose  of  the  insurance  company,  consideration  will  ba%in- 
after  be  given. 

The  case  of  Early  t.  Insurance  Co.  (Mich.)  71  N.  W.  500,  cited  by 
defendant's  counsel,  is  hardly  germane  to  the  question  nnder  con- 
aideration.  The  policy  exempted  the  insurance  company  from  lia- 
bility for  injuries  or  death  "by  poison."  Death  ensued  from  the  in- 
sured taking,  by  mistake,  aqua  ammonia,  a  poisonous  drug.  The 
court  held  that  the  expression  "death  by  poison"  dl^ered  an  acci- 
dental death  caused  by  poison,  under  whaterer  circumstances  or  con- 
ditions taken,  and  in  that  respect  is  differentiated  from  the  New  York 
cases,  which  contained  the  words  "by  the  taking  of  poison."  And  the 
court  calls  attention  to  the  language  of  the  court  in  the  Paul  Case, 
that: 

"If  the  policy  had  said  that  It  was  not  to  extend  to  any  death  caused  wholly 
or  in  part  by  gas,  it  would  have  expressed  precisely  what  the  appellant  now 
says  it  meant  by  the  present  phrase,  and  there  conld  have  been  no  room  for 
doubt  or  mistake." 

So  it  was  properly  held  by  the  Michigan  court  that  "death  by 
poison"  included  any  and  every  manner  of  poison,  whether  inten- 
tionally or  unintentionally,  consciously  or  unconsciously,  taken. 

Again  this  question  came  before  the  court  of  appeals  of  New 
York  in  Bacon  v.  Accident  Ass'n,  123  N.  Y.  304,  25  N.  E.  399,  in 
which  the  ruling  in  the  Paul  Case  was  reaffirmed;  the  court  ob- 
serring: 

"Upon  the  question  decided,  the  case  Is  conclusive,  and  we  have  no  disposi- 
tion to  alter  our  views  as  expressed  therein." 

The  supreme  court  of  Illinois  passed  upon  a  kindred  question  in 
Insurance  Co.  v.  Dunlap,  160  111.  642,  43  N.  E.  765,  In  which  the 
court  held  that  drinking  carbolic  acid  by  mistake  for  peppermint 
was  not  within  a  clause  of  an  accident  insurance  exempting  the 
company  from  liability  for  death  from  taking  poison,  as  such  words 
mean — 

"The  voluntary,  intentional  taking  of  poison,  and  do  not  Include  cases  of 
accidental  poison  by  mistake,  but  do  include  injuries  or  death  from  voluntarily 
taking  poison  without  any  suicidal  intent." 

The  court  referred  to  and  approved  the  ruling  of  the  New  York 
court  in  the  Paul  Case. 

The  question  came  before  the  supreme  court  of  P^msylvania  in 
Pickett  V.  Insurance  Co.,  144  Pa.  St."  79,  22  Atl.  871,  on  a  policy 
which  exempted  the  company  from  liability  for  death  resulting 
from  the  inhalation  of  gas.  The  insured  descended  into  a  well  to 
make  repairs  on  a  pump,  and  died  from  asphyxia  caused  by  poison- 
ous gas  at  the  bottom  of  the  well.  The  court  held  that  the  inhala- 
tion of  gas  contemplated  a  voluntary,  intelligent  act,  and  not  an 
involuntary  and  unconscious  act;  approving  the  ruling  in  the  Paul 
Case. 

The  accident  insurance  companies  were  dissatisfied  with  the  rul- 
ing in  the  Paul  Case,  and  as  late  as  March,  1896,  the  question  was 
resubmitted  to  the  New  York  court  of  appeals  in  Menneiley  v. 
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ABSurance  Corp.  Id8  N.  Y.  596,  43  N.  E.  54.  The  ruling  in  tlie 
Paal  Case  was  reaffirmed,  with  additional  reasons  in  reply  to  the 
criticisms  of  counsel.     Inter  alia,  the  court  said: 

"The  provision  Jn  the  policy  clearly  Implies  voluntary  action  on  the  part  of 
the  insured  or  some  other  person.  The  Insured  must  take  or  Inhale,  or  another 
must  administer.  The  manifest  purpose  of  the  provision  is  to  exempt  the 
Insurer  from  liability  where  the  Insured  has  voluntarily  and  consciously,  but 
accidentally,  taken  or  Inhaled,  or  something  has  been  voluntarily  adminis- 
tered which  was  Injurious  or  destructive  ot  life.  We  think  that  the  particular 
accidents  Intended  to  be  excepted  by  that  provision  are  the  accidental  taking 
or  Inhaling  into  the  system  of  some  Injurious  or  destructive  agency  under  the 
mistaken  belief  that  It  was  beneficial,  or  at  least  harmless.  This  is  made 
more  apparent  by  that  portion  of  the  provision  which  relates  to  something 
'administered,'  as  It  cannot  be  reasonably  construed  as  referring  to  a  thing 
involuntarily  and  unconsciously  administered.  Indeed,  It  is  quite  difficult  to 
understand  bow  a  thing  could  be  Involuntarily  and  unconsciously  adminis- 
tered. Coupled  together  as  these  provisions  are,  the  same  rule  of  construction 
must  be  applied  to  that  portion  which  relates  to  something  accidentally  in- 
haled as  Is  applied  to  the  portion  which  relates  to  a  substance  accidentally 
talten  or  accidentally  administered.  All  the  cases  thus  provided  for  plainly 
involve  voluntary  and  conscious  action  on  the  part  of  the  Insured  or  some  other 
person,  fhe  leading  and  controlling  Idea  In  this  provision  is  the  performance 
of  a  voluntary  act  which  accidentally  causes  the  death  or  injury  of  the  Insured. 
That  a  proper  construction  of  the  policy  requires  us  to  hold  that  it  applies 
only  to  cases  where  something  has  been  voluntarily  and  Intentionally,  al- 
though mistakenly,  taken,  there  can,  we  think,  be  but  little  doubt.  •  •  • 
The  argument  that  the  provision  as  to  Inhaling  gas  has  been  given  the  same 
etTect  as  Is  now  given  to  the  other  and  more  general  one,  and  that  such  could 
not  have  been  their  purpose,  has  little  force.  The  inhaling  of  gas  having  been 
specially  provided  for  when  taken  for  surgical  and  like  purposes.  It  is  only 
when  It  Is  Inhaled  for  some  other  purpose,  or  nnder  other  circumstances, 
that  the  general  provision  applies.  The  special  provision  Is  applicable  when 
gas  Is  Inhaled  for  surgical  and  like  purposes.  The  general  provision  applies 
when  it  is  inhaled  for  other  purposes." 

At  the  May  term,  1896,  of  the  supreme  court  of  Illinois,  this 
qnestion  was  taken  to  that  court  by  this  defendant,  the  Fidelity 
&  Casualty  Company  of  New  York,  in  the  Waterman  Case,  lil  111. 
632,  44  N.  E.  283,  under  a  policy  containing  the  same  provisions. 
in  the  same  language,  as  the  one  under  consideration;  and  the 
supreme  court  reafO^ed  the  ruling  in  Insurance  Co.  t.  Dunlap, 
Bacon  t.  Accident  Ass'n,  Pickett  v.  Insurance  Co.,  and  the  New 
York  cases,  supra.  There,  as  in  the  case  at  bar,  counsel  for  the 
insurance  company  placed  much  stress  upon  the  word  "otherwise," 
employed  in  the  provision  that  "this  insurance  does  not  cover  in- 
juries resulting  from  poison  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled."  It  was  there  contended 
that  these  words  included  every  possible  way  by  which  gas  could 
be  taken  into  the  human  i^stem  so  as  to  cause  death.  The  court 
said: 

"Bead  in  the  light  of  the  decisions,  the  words  now  in  question  do  not  mean 
otberwlse  than  If  they  explicitly  read,  'poison  or  anything  accidentally  or 
otherwise,  consciously  and  by  an  act  of  volition,  drawn  into  the  system  by 
inspiration.' " 

I  may  add  that  the  addition  of  the  words  "or  otherwise"  cannot 
by  any  technical  or  natural  construction  qualify  the  act  of  inhal- 
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ing.  "'Or  otherwise/  in  law,  when  nsed  as  a  general  phrase  fol- 
lowing an  enumeration  of  particulars,  la  commonly  interpreted  in 
a  restricted  sense,  as  referring  to  such  other  matters  as  are  kindred 
to  the  clause  before  mentioned."  Cent.  Law  Diet.  It  is  to  be 
read  in  connection  with  the  preceding  word,  "accidental,"  and 
means  an  injury  of  a  kindred  character,  and  would  cover  an  inten- 
tional taking  as  well  as  an  accidental  taking.  The  court  of  ap- 
peals of  Kentucky  has  recently  followed  the  Paul  Case,  in  Omberg 
T.  Association,  40  S.  W.  209. 

It  is  to  be  conceded  to  the  learned  counsel  for  defendant  that, 
looking  alone  to  the  etymology  of  the  word  "inhale,"  and  to  its 
ordinary,  dictionary  definition,  it  means  to  draw  in,  as  air  into  the 
lungs,  and  to  inspire,  as  to  inhale  air, — ^a  process  of  life  that  goes 
on  whether  sleeping  or  waking;  and  in  such  sense  it  may  be  said 
that  a  person,  when  sleeping,  breathes  the  air  without  any  volition 
or  intelligent  action.     But,  as  was  said  by  Welsford: 

"Btymology  has  been  bo  unsuccessful  In  establishing  clear  and  definite  prin- 
ciples, or  so  unfortunate  In  their  application,  that  many  persons  regard  It  is 
bearing  the  same  relation  to  grammar  as  astrology  does  to  astronomx,  alchemy 
to  chemistry,  or  perpetual  motion  to  mechanics." 

As  applied  to  the  practical  business  affairs  of  life,  these  immary 
meanings  of  words  do  not  always  afford  safe  rules  of  interpretation 
and  application.  This  is  especially  so  in  the  construction  of  re- 
strictive provisions  in  insurance  contracts,  placed  there  by  the 
insurer.  The  courts  read  them  in  connection  with  all  the  other 
provisions  of  the  policy,  in  pari  materia,  and  give  them  a  construc- 
tion in  harmony  with  other  kindred  terms,  so  as  to  afford  the 
largest  measure  of  protection,  apcording  to  the  understanding  of 
the  terms  employed,  to  the  assured.  And  this  leads  to  the  con- 
sideration of  the  history  of  the  controversy  over  the  meaning  of 
like  nrovisions  in  insurance  contracts,  and  the  conduct  of  this  de- 
fend^t  in  continuing  the  employment  of  this  phraseology  in  its 
policy,  as  affecting  the  conclusion  which  T  have  reached.  In  the 
Paul  Case  the  court  used  this  significant  language: 

"If  the  policy  had  said  that  It  was  not  to  extend  to  any  death  caused  wholly 
or  In  part  by  gas,  It  would  have  expressed  precisely  what  the  appellant  aow 
says  It  meant  by  the  present  phrase,  and  there  could  have  been  no  room  for 
doubt  or-  mistake.  Policies'  of  Insurance  are  to  be  liberally  construed,  and. 
as  in  all  contracts,  conditions  are  to  be  construed  strictly  against  those  for 
whose  benefit  they  are  reserved.  It  is  an  accepted  canon  of  interpretation 
that.  If  there  is  any  uncertainty  as  to  whether  given  words  were  used  in  an 
enlarged  or  restricted  sense,  the  construction  should  be  adopted  which  la  the 
most  beneficial  to  the  covenantee." 

As  very  pertinently  observed  by  the  sopreme  court  of  Illinois  in 
Casualty  Co.  v.  Waterman,  161  111.  636,  44  N.  E.  284: 

"Appellant  is  a  New  York  corporation,  and  made  and  dated  its  contract  In 
the  city  of  New  York;  and  this  was  done  several  years  after  the  decision  in 
the  Paul  Case  by  the  court  of  last  resort  in  that  state.  It  must  be  presumed 
that  It  was  then  fully  advised  of  that  decision,  and  knew  when  It  entered  into 
the  contract  now  In  suit  what  its  liabilities  were,  and  the  agreement  that  It 
made." 
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Xotwithstanding  the  decisive  reiteration  by  the  court  of  appeals 
of  New  York  of  its  construction  of  the  term  "inhaling,"  made  as 
late  as  March,  1896,  and  notwithstanding  the  ruling  of  the  supreme 
court  of  Illinois  against  this  company  in  the  Waterman  Case,  it  has 
continued  to  issue  its  policies,  and  made  the  renewal  in  the  case  at 
bar,  according  to  the  verdict  of  the  jury,  as  late  as  January,  1897, 
with  the  same  provisions,  in  the  same  words  as  theretofore  employed 
by  it.  Under  such  circumstances,  any  tater  of  its  policy  would  have 
been  jnstifled  in  taMng  it  with  the  understanding  that  this  New  York 
corporation  was  issuing  its  policy  with  the  construction  placed  upon 
it  by  the  highest  court  of  the  state  granting  its  charter.  If  it  was 
the  purpose  of  the  company  as  suggested  by  its  counsel  in  argument 
at  the  bar,  in  inserting  the  word  "otherwise,"  to  avoid  the  effect  of 
the  ruling  in  the  Paul  Case,  it  is  a  sufBcient  answer  to  say  that  the 
court  in  that  case  suggested  to  the  company  the  apt  and  direct 
words  which  would  accomplish  that  end,  whereas,  if  it  employed  the 
words  "or  otherwise!'  for  such  purpose,  it  was  a  concealed  purpose, 
not  apparent  to  the  ordinary  mind,  and  not  at  all  calculated  to  carry 
to  the  Insured,  like  Lowenstein,  even  a  suggestion  that  it  was  in- 
tended to  say  by  the  policy  that  the  company  would  not  answer  for 
liability  resulting  from  inhaling  gas,  or  other  poisonous  substances, 
whether  taken  voluntarily  and  consciously,  or  inv(riuntarily  and  un- 
consciously. In  Manufacturing  Co.  v.  Jones,  14  C.  C.  A.  30,  66  Fed. 
124,  a  rule  was  advanced  not  inapplicable  to  this  case.  The  com- 
pany there  had  for  years  been  sending  its  agents  throughout  the 
country,  making  contracts  with  farmers  for  the  erection  of  butter 
and  cheese  factories.  Hese  contracts  were  drawn  in  such  form  as 
,  to  make  it  debatable  whether  or  not  the  subscribers  to  them  became 
'  jointly  and  severally  liable  for  the  whole  contract  price  of  the  fac- 
tory, or  to  the  extent  only  of  the  sum  set  opposite  their  names  in  the 
form  of  subscribers  to  stock.  Some  courts  decided  that  such  sub- 
scribers became  individually  liable  for  the  whole  contract  price, 
while  other  courts  decided  that  they  became  liable  only  for  the  sum 
set  opposite  their  names  as  stockholders.  Finally  one  of  these  cases 
reached  the  court  of  appeals,  in  the  case  just  cited,  and  the  court  used 
this  language: 

"These  conflicting  decisions  were  presumably  well  known  to  the  plaintiff 
company,  but  were  unknown  to  the  defendants.  Under  these  circumstances. 
It  was  the  duty  of  the  plaintiff  to  alter  the  form  of  Its  contract  then  In  use 
so  as  to  avoid  the  question  whether  It  Imposed  a  Joint  or  a  sereral  liability, 
which  had  theretofore  given  rise  to  the  conflicting  decisions.  Not  having  done 
■o,  the  plaintiff  cannot  complain  If  the  courts  adopt  the  construction  of  the 
contract  which  Is  most  favorable  to  the  defendants." 

The  language  of  Judge  Taft  in  Indemnity  Co.  v.  Dorgan,  7  C.  C.  A. 
692,  68  Fed.  956,  may  l^  aptly  applied  as  a  conclusion  to  this  discus- 
sion: 

"It  Is  a  well-settled  rule  In  the  construction  of  Insurance  policies  of  this  Char- 
acter, which  the  Insured  accepts  for  the  purpose  of  covering  all  accidents,  to 
construe  all  the  language  used  to  limit  the  liability  of  the  company  strictly 
against  the  company.  Policies  are  drawn  by  the  legal  advisers  of  the  com- 
pany, who  study  with  care  the  decisions  of  the  courts;  and,  with  those  In 
Etind,  attemjrt  to  limit  as  nearly  as  possible  the  acoi»e  of  the  Insurance.    It 
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Is  only  a  fair  rule,  therefore,  wblcb  courts  bave  adopted,  to  resolve  any  donbt 
or  ambiguity  In  favor  of  the  Insured,  and  against  tbe  Insurer." 

It  is  in  this  view  of  the  relation  sustained  by  this  companv  to  the 
state  of  New  York,  to  which  it  owes  its  corporate  life,  that  I  feel  con- 
strained to  overrule  the  motion  in  arrest  of  judgment. 


UNITED  STATES  v.  EILBY  (three  cases). 

(District  Court,  S.  D.  New  York.    February  S,  1898.) 

Customs  Duties— Scmhonb  fob  FoBPStTUBB— Nonikdorsxubmt  — Gxnerai, 
Appbarascb— Lachbb— Waivkr. 

A  summons  for  the  "forfeiture"  of  the  value  of  importatlona  not  In- 
dorsed with  a  reference  to  tbe  statute,  may  be  set  aside;  but  not  after  a 
general  appearance  with  knowledge  of  the  nature  of  the  action,  and  after 
several  years'  delay  and  the  expiration  by  limitation  of  tbe  government's 
time  to  bring  a  new  action. 

These  were  actions  brought  by  the  United  States  against  William 
H.  Biley  to  enfbrce  a  forfeiture  of  the  value  of  various  alleged  fraudu- 
lent importations  of  merchandise  at  the  port  of  New  York,  and  mo- 
tions were  made  to  set  aside  the  summons  in  each  case. 

Wallace  MacFarlane,  U.  8.  Atty.,  and  James  B.  Ely,  Asst  U.  8. 
Atty. 
Kellogg,  Rose  &  Smith,  for  defendant 

BBOWN,  District  Judge.  A  motion  has  been  made  in  defendant's 
behalf  in  each  of  the  above  three  causes  to  set  aside  the  service  of  the 
summons,  on  the  ground  that  the  copy  of  the  summouB  served  upon 
the  defendant,  had  no  indorsement  upon  it  indicating  the  statute  or 
section  upon  which  the  claim  for  forfeiture  was  based,  as  required  bv 
sections  1897, 1962  and  1963  of  the  New  York  Code  of  Civil  Procedure. 
The  summonses  without  any  complaint  were  personally  served  ujwn 
the  defendant  on  January  5,  February  7  and  April  5,  1894,  respec- 
tively. These  summonses  did  not  state  the  nature  of  the  cause  of 
action,  but  required  the  defendant  to  answer  the  complaint  within  20 
days,  with  a  notice  that  in  case  of  failure  to  answer  or  appear,  judg- 
ment would  be  taken  by  default  for  the  relief  demanded  in  the  com- 
plaint. Attached  to  the  copy  summons  in  action  No.  2  was  a  notice 
that  upon  default  judgment  would  be  taken  for  19  different  sums 
specified  with  interest  on  said  items  from  various  specified  dates  in 
January;  February,  March,  June  and  July,  1891,  amounting  in  the 
aggregate  to  ^24,095.55,  besides  interest.  On  the  copy  summons  serv- 
ed in  action  No.  3  a  notice  was  indorsed  that  upon  default  judgment 
would  be  taken  for  the  sum  of  |48,515.63  with  interest.  On  the  copy 
summons  served  in  action  No.  4  was  a  similar  notice  that  upon  default 
judgment  would  be  taken  for  the  sum  of  f  8,122.42  with  interest 

In  each  of  these  cases  the  defendant  within  20  days  after  the  service 
of  the  summons,  put  in  a  general  appearance  by  his  attorneys  who 
served  written  notice  thereof  with  a  demand  of  a  copy  of  the  com- 
plaint in  the  usual. course  in  accordance  with  the  state  practice.  The 
plaintiff's  attorneys  thereafter  obtained  from  time  to  time  extensions 
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of  time  within  which  to  serve  a  copy  of  the  complaint  in  each  of  fhe 
actions,  so  that  no  copy  of  the  complaint  was  serred  in  either  of  them 
nntil  November  23,  1897,  and  shortly  thereafter,  and  before  any  other 
proceedings,  notice  of  these  motions  on  the  defendant's  behalf  waa 
daly  served. 

The  complaints  show  that  the  actions  are  based  upon  various  al- 
leged fraudulent  importations  and  entries  of  merchandise  by  the  de- 
fendant at  this  port,  at  various  dates  in  1891,  with  intent  to  defraud 
the  United  States,  and  that  the  value  of  such  importations  became 
thereby  forfeited  to  the  United  States  under  the  ninth  section  of  the 
act  of  congress  of  June  10, 1890.  Judgment  is  accordingly  demanded 
against  the  defendant  for  "the  sum  of  said  values  so  forfeited  with  in- 
terest," eta 

In  the  case  of  Brown  v.  Pond,  5  Fed.  31,  it  was  held  by  Judge 
Ohoate  in  a  carefully  considered  opinion,  that  in  civil  actions  brought 
for  the  enforcement  of  penalties  and  forfeitures,  tiie  provisions  of  the 
New  York  Gode  of  Civil  Procedure  as  respects  the  indorsement  re- 
qnited  on  the  copy  of  the  summons  served,  were  obligatory;  and  in 
ttiat  case  tiie  action  being  for  penalties  under  the  copyright  laws  and 
no  such  indorsement  having  been  made  upon  the  copy  served,  a  mo- 
tion to  set  aside  the  service  of  the  summons  was  granted,  the  appear- 
ance by  the  defendant  having  been  with  a  reservation  of  the  "right 
to  set  aside  the  summons  for  any  irregularity  or  for  any  proper  cause." 
The  cases  there  cited  show  that  in  the  New  York  state  courts  it  has 
long  been  held  that  the  service  of  the  summons  in  such  cases  without 
the  required  indorsement,  gives  the  government  no  jurisdiction  over 
the  defendant;  and  that  the  defendant  in  such  cases  is  not  obliged  to 
appear,  and  cannot  be  held  in  default;  and  that  after  motion  duly 
made  to  set  aside  such  a  service,  if  the  motion  be  denied  and  the 
defendant  plead  over,  and  judgment  is  entered  against  him,  the  judg- 
ment will  be  reversed.  The  decision  in  Brown  v.  Pond  was  followed 
in  the  subsequent  case  of  U.  8.  v.  Bose,  14  Fed.  681.  For  the  gov- 
ernment it  is  contended,  that  the  present  actions,  being  not  purely  for 
a  penalty,  but  being  in  part  remedial  and  for  the  indemnity  of  the 
government  for  losses  stotained  by  it  (Stockwell  v.  V.  S.,  13  Wall.  531; 
U.  a  V.  Olaflin,  97  U.  S.  546;  U.  S.  v.  Stowell,  133  U.  S.  1,  10  Sup. 
Ct.  244)  the  provisions  of  the  New  York  Gode  are  not  applicable. 

I  cannot  sustain  this  contention.  Though  the  object  of  the  statute 
forfeiting  the  value  of  merchandise  is  no  doubt  partly  remedial  and 
for  the  indemnity  of  the  government,  it  is  also  largely  penal.  The 
I>artial  purpose  of  indemnity  does  not  change  the  essential  nature  or 
character  of  the  action.  In  the  case  of  Schreiber  v.  gharpless,  17 
Fed.  589,  and  Id,,  110  U.  S.  76,  3  Sup.  Ct.  423,  it  was  held  that  in  a 
qui  tam  action  for  the  recovery  of  penalties  forfeited  by  the  defendant 
for  copying  and  printing  the  plaintiff's  copyrighted  photograph,  the 
cause  of  action  was  abated  by  the  defendant's  death,  although  only  one- 
half  the  recovery  in  such  actions  would  go  to  the  United  States  and 
the  other  one-half  to  the  informer,  and  would  often  inure  as  indemnity 
to  the  person  whose  copyright  was  infringed.  In  the  case  of  U.  S. 
v.  De  Goer,  38  Fed.  80,  which  was  an  action  of  the  same  character  as 
the  present,  for  the  forfeiture  of  value  upon  an  alleged  fraudulent 
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importation,  it  was  held  that  such  actions  are  mainly  penal  and  abate 
with  the  defendant's  death.  It  is  not  necessary,  however,  to  dwell 
on  such  considerations,  inasmuch  as  the  statute  its^  on  which  these 
actions  are  based,  declares  a  "forfeiture"  of  the  value  of  the  goods; 
the  plaintiff  alleges  in  the  complaint  a  "forfeiture"  under  the  statute, 
and  seeks  a  recovery  as  upon  a  forfeiture,  and  not  otherwise.  But 
section  1962  of  the  New  York  Code  of  Civil  Procedure  expressly  pro- 
vides for  actions  where  "real  or  personal  property  has  been  forfeited," 
and  section  1964  expressly  makes  applicable  to  such  actions  the  pro- 
visions of  the  preceding  section  1897,  above  referred  to,  requiring  an 
indorsement  to  be  made  upon  the  copy  of  the  summons  served  to  the 
effect  above  stated. 

A  further  question  arises,  however,  upon  the  general  appearance 
put  in  by  the  defendant  without  qualification  or  reservation,  after 
the  service  of  the  summons.  In  the  case  of  Bissell  v.  Railroad  Co., 
67  Barb.  385,  it  was  held  that  after  a  general  appearance,  a  judg- 
ment entered  by  default  would  not  be  opened  or  set  aside  for  ir- 
regularity when  more  than  a  year  had  elapsed  after  the  entry  of 
judgment  before  the  notice  of  motion  was  given,  even  though  the 
summons  had  been  previously  set  aside  upon  appeal  from  the  special 
term  to  the  general  term,  the  court  holding  that  the  general  ap- 
pearance gave  to  the  court  jurisdiction  of  the  action  and  of  the  de- 
fendant under  the  provisions  of  the  New  York  Code  of  Civil  Pro- 
cedure, without  the  service  of  any  summons;  and  that  the  effect  of 
the  previous  general-term  order  setting  aside  the  summons,  was 
merely  to  strip  the  record  of  the  summons,  leaving  the  general  ap- 
pearance to  stand;  and  this  decision  was  subsequently  aflSrmed  at 
the  general  term.  67  Barb.  393,  note.  The  appearance  in  that  case 
was  the  usual  notice  of  general  appearance  and  a  demand  for  a  copy 
of  the  complaint,  served  three  days  after  the  service  of  the  sum- 
mons. The  only  other  case  that  I  have  found  in  which  the  summons 
has  been  set  aside  after  an  unqualified  general  appearance,  is  the 
case  of  Lassen  v.  Aronson  (Super.  N.  Y.)  21  N.  Y.  Supp.  452,  where 
after  service  of  the  complaint  the  defendant's  attorney  moved  for 
leave  to  withdraw  his  notice  of  appearance,*  and  to  set  aside  the 
service  of  the  summons  for  the  want  of  the  requisite  indorsement, 
and  the  motion  was, granted. 

In  both  of  the  above  cases,  it  may  be  fairly  assumed  from  the 
nature  of  the  actions,  that  the  defendant  at  the  time  of  putting  in  the 
general  appearance  had  no  information  of  the  nature  of  the  suit, 
and  the  motions  were  made  promptly.  The  plaintiffs,  by  the  grant- 
ing of  the  motion,  suffered  no  loss  or  prejudice  to  their  rights  of 
action.  In  such  cases,  where  defendants  have  had  no  information 
of  the  nature  of  the  action,  and  it  is  thus  manifest  that  there  could 
not  have  been  any  intentional  waiver  of  the  legal  defects  in  the 
process,  it  may  be  just  to  allow  the  general  appearance  to  be  with- 
drawn, as  inadvertently  given. 

In  the  case  of  Brown  v.  Pond,  supra,  Judge  Choate,  remarking  op- 
on  the  question  of  waiver,  says: 

"The  defect  being  tbe  want  of  one  of  the  requisites  for  acquiring  Joilsdie- 
tion  over  the  person,  and  not  over  the  subject-matter,  the  defect  may  of  coone 
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be  waived  by  the  defendant,  and  Is  waived  by  his  general  appearance  with* 
out  taking  the  objection,  after  being  Informed  of  the  nature  of  tiie  suit;  so 
that,  at  least  from  the  time  of  such  voluntary  appearance,  the  court  will  be 
deemed  to  have  Jurisdiction,  and  the  action  to  be  duly  commenced.  An  ap- 
pearance, however,  for  the  purpose  of  insisting  on  the  want  of  proper  procesa, 
or  an  appearance  followed  by  the  taking  of  the  objection,  when  he  is  in- 
formed of  the  nature  of  the  suit,  will  not  be  a  waiver  of  the  defect." 

In  the  case  of  Delisser  v.  Bailroad  Co.  (in  the  superior  court)  20 
CiT.  Proc.  R.  312, 14  N.  Y.  Supp.  382,  Sedgwicli,  C.  J.,  considered  that 
a  motion  to  set  aside  the  service  of  the  summons  before  the  com- 
plaint was  served  was  premature,  the  averments  of  the  complaint 
itself  being  the  only  proper  legal  grounds  upon  which  the  motion 
should  be  based  as  showing  conclusivelj  the  nature  and  object  of 
the  action.  In  that  case,  however,  the  appearance  was  qualified, 
and  for  the  sole  purpose  only  of  moving  to  set  aside  the  sei-vice  of 
the  summons.  What  was  said  had  no  reference  to  the  import  and 
effect  to  be  given  to  an  unconditional  appearance,  or  whether  such 
an  appearance  should  be  deemed  a  waiver  of  objections  to  the  sum- 
mons. From  the  observations  of  Judge  Cboate  above  quoted,  the 
natural  inference  as  to  the  nature  of  the  information  to  be  deemed 
sufficient  to  make  a  general  appearance  a  waiver,  is,  that  any  actual 
and  undoubted  information  as  to  the  nature  of  the  action  is  saflQ- 
cient,  and  not  alone  the  information  derived  from  the  complaint  it- 
self when  served. 

In  the  present  cases  all  the  circumstances  disclosed  by  the  affi- 
davit submitted  for  the  government  on  this  motion,  show  that  the 
defendant  and  his  attorneys  must  have  had  sufficient  and  undoubt- 
ed information  that  all  these  actions  were  brought  for  forfeitures  of 
value.  The  importations,  as  above  stated,  were  in  1891.  The  de- 
fendant on  the  29th  of  October,  1893,  was  arrested  on  criminal  pro- 
ceedings for  the  same  matters  that  are  embraced  in  these  three  suits 
and  in  suit  No.  1  which  preceded  these.  The  defendant  was  duly 
advised  and  informed  of  the  criminal  proceedings  and  was  repre- 
sented in  them  by  his  attorneys  in  these  suits.  On  the  3d  day  of 
November,  1893,  a  summons  was  served  on  this  defendant  of  the 
same  character  as  in  these  suits  and  with  a  similar  notice,  in  ac- 
tion No.  1.  The  same  attorneys  served  a  general  notice  of  appear- 
ance for  the  defendant  in  that  suit,  and  a  copy  of  the  complaint  in 
action  No.  1  was  served  upon  them  on  the  11th  day  of  December, 
1893.  From  this  complaint,  which  was  for  a  forfeiture  of  the  value 
of  a  part  of  the  importations  embraced  in  the  criminal  proceedings, 
both  the  defendant  and  his  attorneys  had  full  notice  of  the  precise 
nature  of  the  claim  and  the  grounds  of  it.  The  complaints  in  the 
present  actions  Nos.  2,  3  and  4  are  precisely  similar  and  differ  only 
as  to  the  date  of  the  importations  and  amounts;  but  as  appears  by 
the  affidavit,  these  were  all  set  forth  in  the  pending  criminal  pro- 
ceedings above  referred  to.  The  indorsements  upon  the  summonses 
in  actions  Nos.  2,  3  and  4,  and  the  notices  contained  therein,  giving 
the  precise  amounts  claimed,  were  means  of  identification  in  con- 
nection with  the  criminal  proceedings  of  such  a  character  that  I 
cannot  conceive  that  the  defendant  and  his  attorneys  should  not  have 
understood  beyond  question  that  the  four  civil  suits  were  all  for  the 
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recovery  of  forfeitures  of  value  tapon  the  importations  specified  in 
the  criminal  proceedings.  The  complaint  and  hearings  in  the  crim- 
inal proceedings  and  the  conferences  with  the  United  States  attor- 
ney referred  to,  must  have  disclosed  this  fact  fully.  The  general 
appearance  put  in  in  actions  Nos.  2,  3  and  4  were  served  respective- 
ly from  six  weeks  to  upwards  of  four  months  after  the  complaint 
in  action  No.  1  had  been  served  and  a  full  understanding  of  all  the 
actions  must  have  been  had.  The  service  of  a  general  appearance 
under  such  circumstances  must  be  regarded  as  a  waiver  of  any  ob- 
jection to  the  want  of  IndorsemeDt  upon  the  Bummon&  The  re- 
quired indorsement  could  not  in  fact  have  given  to  the  defendant 
or  his  attorneys  any  information  which  they  did  not  already  prac- 
tically possess.  Through  the  extraordinary  delay  and  the  exten- 
sions of  time  given  for  the  service  of  the  complaints,  if  the  sum- 
monses and  notices  of  appearance  were  now  set  aside,  the  govern- 
ment's right  of  action  would  be  barred  by  the  statute  of  limitations. 
This  of  itself  would  not  be  a  sufficient  reason  for  denying  to  the  de- 
fendant any  substantial  right;  but  it  is  not  credible  that  any  such 
extensions  for  nearly  three  years  would  have  been  granted  or  sach 
delays  incurred,  if  the  nature  of  the  actions  had  not  been  fully  un- 
derstood. If  that  was  understood,  as  I  can  have  no  doubt  it  was, 
when  the  general  appearances  were  served,  such  appearances  were 
a  waiver  of  the  defects.  A  moticm  to  set  aside  the  service  alter 
appearance,  or  for  leave  to  withdraw  a  notice  of  appearance,  ought 
to  be  made  with  reasonable  promptness  after  information  received; 
and  if  not  so  made,  such  motions  should  be  denied.  And  where  a 
long  time  has  elapsed  since  the  general  appearance  was  served  and 
the  statute  of  limitations  has  become  a  bar  to  any  new  action,  leave 
should  not  be  given  to  withdraw  such  an  appearance,  nor  the  sum- 
mons be  set  aside,  except  upon  clear  proof  that  the  defendant  was 
really  and  in  good  faith  ignorant  of  the  nature  of  the  action,  or 
had  wholly  misconceived  It.  This  cannot  be  the  fact  her^  and  the 
motions  must,  therefore,  be  denied. 


LEVER  BROS.,  Limited,  v.  PASFIBLD. 

(Circuit  Court,  E.  D,  New  York.    July  8,  189&) 

L  Tradb-Mark— WoBDs  Subject  to  Appropriation. 

"Sunlight"  Is  &  good  trade-mark  for  a  soap,  and  Is  Infringed  by  the  um 
of  the  name  "American  Sunlight." 

>.  Same— EVIDENCB  of   iRFRINOKUEira. 

Proof  of  a  single  sale,  though  made  to  complainant's,  detective,  may, 
In  connection  with  other  proofs,  be  sufficient  to  justify  an  Injunction. 

This  was  a  suit  in  equity  by  Lever  Bros.,  Limited,  against  Glcorge 
B.  Pasfield,  for  alleged  infringement  of  the  trade-mark  "Sunlight," 
Dsed  in  connection  with  a  soap.  Final  hearing  on  pleadings  and 
proofs. 

Rowland  Cox,  for  complainant. 

Louis  B.  Adams,  for  defendant. 
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LACOMBE,  Circuit  Judge.  Whether  the  English  predecessors 
of  complainant,  or  the  Milwaukee  firm,  were  the  first  to  use  the  word 
"Sunlight"  in  connection  with  soap,  is  immaterial,  since  complain- 
ant is  the  owner  of  all  the  rights  of  both  concerns  in  that  particular 
use  of  the  name.  It  is  undoubtedly  a  good  trade-mark,  and  tiie 
use  of  the  name  "American  Sunlight"  in  connection  with  soap  is 
plainly  an  infringement  Indeed,  the  only  point  which  Is  urged  with 
any  force  by  defendant's  counsel  is  the  fact  that  only  one  actual  sale 
is  shown,  and  that  to  an  emissary  of  the  complainant,  who  persuaded 
defendant  to  put  up  and  sell  the  goods,  and  bill  them  under  the  in- 
fringing designation.  It  is  not  the  law,  however,  that  relief  in 
equity  will  be  denied  when  the  only  actual  sale  proven  is  one  to  com- 
plainant's detective.  It  may  be,  as  suggested  in  Byam  t.  Bullard, 
1  Curt.  100,  Fed.  Cas.  No.  2,262,  that  such  a  sale  is  not  per  se  an 
infringement;  but  as  pointed  out  in  De  Plorez  v.  Raynolds,  14 
Blatchf.  505,  Fed.  Cas.  No.  3,742,  it  may,  in  connection  wfth  other 
proof,  be  persuasive  evidence  of  other  sales,  and  convincing  proof 
of  an  intention  to  sell  whenever  the  opportunity  of  doing  so  without 
detection  is  presented.  The  testimony  of  the  defendant  himself, 
especially  in  regard  to  the  letter  produced  by  complainant;  his  care- 
ful qualification  of  his  answers  with  the  phrase,  '1  do  not  remember;" 
the  circumstances  attending  the  sale,  and  his  own  admissions  as  to 
what  he  said  and  did;  his  careful  preservation  of  the  infringing 
labels  and  die, — satisfly  me  that,  unless  restrained  by  injunction,  he 
will  continue  to  sell  his  soap  under  the  infringing  trade-mark  when- 
ever what  he  may  think  a  safe  cliance  to  do  so  presents  Itself. 
Against  this  threatened  injury  complainant  should  be  protected  by 
an  injunction,  but  there  is  not  proof  sufficient  to  warrant  a  decree 
for  an  accounting. 


CAMP  ▼.  BRANHAM  et  AL 

(Otrcnit  Court,  N.  D.  Ohio,  W.  D.    June  8,  189S.) 

No.  1,306. 

L  Patbrto—Imvkhtiow— Apparatus  for  Latiso  UirorawKOOND  Ooimvm. 

Tbe  ptoductlon  of  a  mandrel  having  at  one  end  a  handle  for  pushing  It 
back  and  forth,  and  at  the  other  a  rubber  rim  which  serves  to  break 
off  and  push  or  sweep  ahead  of  It  all  the  particles  of  cement  that  stick  to 
the  interior  of  a  hollow  tiling  conduit  for  electric  wires,  teU  to  Involve 
patentable  invention. 
S.  8akb. 

The  Camp  patent.  No.  467,660,  for  an  aipparatus  for  laying  underground 
conduits  for  electric  wires,  held  valid  and  infringed. 

This  was  a  suit  in  equity  by  H.  B.  Camp  against  Branham  & 
Qest  for  alleged  infringement  of  a  patent. 

Albert  M.  Austin,  for  complainant 
E.  G.  Beemelin,  for  defendanta 

RIOICS,  District  Judge.  This  is  a  bill  depending  on  the  validity 
of  letters  patent  No.  467,650,  dated  January  26,  1892;  being  an 
apparatus  for  laying  underground  conduits  for  electric  wirea     The 
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demand  for  this  patent  was  created  by  the  extengiye  use  of  hollow 
tiling  having  one  or  more  longitudinal  openings  laid  in  lengthwise 
parallel  courses,  with  the  end  of  the  sections  of  each  course  ar- 
ranged  to  register.  The  great  demand  for  such  a  conduit  induced 
the  complainant  to  give  bis  attention  to  some  instrument  which 
would  remove  from  the  inside  of  these  hollow  tile  conduits  the 
cement  with  which  the  end  of  each  section  was  bound  together,  so 
as  to  make  a  continuous  conduit,  without  obstructions  in  the  in- 
terior to  impede  the  laying  of  wire  therein.  The  mandrel  which 
the  complainant  made  for  that  purpose  is  a  very  simple  device. 
It  has  a  rubber  rim  about  one  end  of  it,  which  serves  to  break  off 
and  push  or  sweep  ahead  of  it  all  the  particles  of  cement  that  stick 
to  the  interior  of  the  conduit  in  laying  it.  The  other  end  of  the 
mandrd  had  a  handle  by  which  it  could  be  moved  backward  and 
forward.  With  this  simple  device,  the  tile  was  laid  lengthwise, 
and  joints  fitted,  and  the  interior  made  smooth  and  passable;  and 
the  problem  of  an  easy  use  of  the  interior  of  such  hollow  tiling 
was  solved.  Now,  while  it  is  true  that  there  was  no  great  inven- 
tion developed  in  this  simple  device,  it  is  just  one  of  these  happy 
successes  which  occasionally  reward  the  inventor  in  his  diligent 
search  for  something  new  and  -useful,  and  acceptable  to  the  public. 
The  fact  that  the  use  of  this  mandrel  has  so  rapidly  increased  the 
sale  of  tiling  is  a  significant  fact,  and  tends  to  support  the  claim 
of  invention.  In  all  the  large  cities  it  was  a  problem  of  great  im- 
portance how  to  put  underground  all  the  wires  used  for  the  many 
purposes  for  which  electricity  is  now  employed.  But  a  mere  multi- 
plication of  words  would  not  make  more  plain  what  must  seem  a 
fair  conclusion  to  every  impartial  mind,:— that  the  patentee  in  this 
case  did  invent  s<Hnething  new,  and  that  his  patent  must  be  de- 
clared valid.  The  patent  office  fdlowed  it  without  any  hesitation, 
as  the  file  wrapper  and  contents  show. 

The  defendants  concede  that,  if  the  patent  is  new,  they  infringe. 
They  claim  that  the  use  (rf  the  mandrel  accompanied  the  purchase 
of  tiie  tile.  If  they  can  show  any  such  contract  as  this,  it  will 
have  a  material  effect  upon  the  amount  of  damages  to  be  awarded, 
but  does  not  go  to  the  com^dainant's  right  to  have  the  patent  sus- 
tained. A  decree  may  be  prepared,  referring  the  case  to  Mr.  Bel- 
ford,  as  master,  to  ascertain  and  report  the  damages  to  which  the 
complainant  is  entitled. 

HAGOHiNMAGHER  v.  NELSON  ert  al. 

(Circuit  Court,  E.  D.  Pennsylvania.    June  22,  1898.) 

No.  e. 

L  PATBKTg— VaijIditt  of  Reisbttb. 

A  reissue  In  which  all  the  claims  of  the  original  are  literally  reproduced, 
excepting  one,  which  is  predicated  on  the  same  Invention  as  the  original, 
but  which  expresses  more  clearly  what  would,  under  the  ordinary  doctrine 
of  equivalents,  be  the  legal  effect  of  the  original,  is  valid, 
ft  Samb — Fi.ot)ii-Sn"Fiiro  Apparatus. 

The  Haggenmacfaer  patents,  reissue  No.  11,252  (original  No.  428,907)  and 
No.  428,908,  for  "apparatus  for  sUtlug  and  sorting  tiour,"  construed,  and 
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held  valid  and  Infrloged,— the  former  as  to  claims  1,  2,  4,  8,  6,  and  11, 
and  the  latter  aa  to  clalmB  1  and  2. 

This  waa  a  suit  in  equity  by  Carl  Haggenmacher  against  William 
T.  Nelson  and  J.  H.  Small,  co-partners  as  the  McAnulty  Mill  Works, 
and  John  A.  McAnulty,  for  alleged  infringement  of  reissue  patent 
Na  11,252,.  dated  June  28,  1892  (original  No.  428,907,  dated  May  27, 
1890),  and  also  letters  patent  No.  428,908,  both  issued  to  complainant, 
Carl  Haggenmacher.  In  the  specifications  of  the  reissue  the  machine 
is  described  in  part  as  follows: 

"This  Inrentlon  relates  to  madiines  for  sifting  and  sorting  meal  and  flour, 
and  It  consists  In  the  novel  construction  and  combination  of  the  parts,  as 
hereinafter  fully  described  and  claimed.  In  the  drawings,  Fig.  1  Is  a  front 
view  of  the  complete  machine.  Fig.  2  is  a  side  view  of  the  same.  Fig.  3  Is 
a  longitudinal  section  through  the  frame  box  R,  and  Figs.  4  ani  6  are,  re- 
spectively, a  cross  section  and  a  plan  view  of  same,  partly  In  section.  Figs. 
9  to  IS,  Inclusive,  are  detail  plans  and  cross  sections.   *   *   * 
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"The  frames,  I,  II,  III,  IV,  V,  rest  superposed  upon  the  bottom,  b,  of  the 
box,  R,  and  are  Inclosed  by  the  sides,  T,  T',  and  lid,  d,  secured  together  by 
any  approved  means.  Bach  frame  is  provided  with  longitudinal  guide  slats, 
z,  lu  line  with  the  main  direction  of  travel  of  the  material,  and  with  cross 
slats,  y,  at  right  angles  to  slats,  x.  For  the  purpose  of  turning  over  the  ma- 
terial, every  alternate  slat,  y,  has  a  low  ridge,  u,  extending  from  the  end  of 
it  to  the  opposite  slat,  x,  or  to  the  box  side.  These  ridges  are  of  a  height 
about  equal  to  the  depth  of  the  material  operated  on,  and  are  not  shown  in 
Figs.  5  to  0,  to  avoid  confusion.  Between  every  two  ridges,  u,  the  tops  of 
the  intervening  siats,  y,  are  extended  to  the  opposite  slat,  x,  or  to  the  box 
side,  forming  bridges,  v,  and  leaving  a  passage  for  the  material  under  said 
bridges.  These  bridges  strengthen  the  frames  to  which  they  are  attached, 
and  support  the  frames  above  them.  The  sifting  surfaces,  O,  stretched  under 
the  frames,  consist  of  perforated  metal,  or  woven  wire  or  silk  fabric,  while 
the  collecting  surfaces,  L,  consist  of  linen,  or  other  similar  dose-woven  or 
imperforate  material.     These  surfaces  are  ail  fastened  to  the  lower  edges  of 
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their  respective  frames.  The  traTellng  action  of  the  slats,  y,  npon  tbe  ma- 
terial, Is  Illustrated  In  Fig.  5.  P  are  particles  of  material  which  are  caaaed 
to  move  in  the  paths  of  the. dotted  semicircles  by  the  circular  oscillations  of 
the  surface  on  which  they  rest;  the  direction  of  their  travel  being  determined 
by  the  side  upon  which  tbe  slats,  y,  are  placed.  These  particles  wonid  move 
in  circular  paths;  but,  as  soon  as  they  have  performed  the  first  halves  of  their 
circular  Journeys,  they  meet  the  slats,  y,  which  arrest  their  motion  durln? 
tbe  time  they  would  be  passing  over  the  second  lialves  of  the  circles,  and  only 
permit  them  to  resume  their  journeys  In  the  forward  direction,  as  Indicated 
by  the  arrows.  By  placing  the  slats,  y.  In  appropriate  positions,  the  particles 
can  be  caused  to  travel  in  any  desired  direction.  The  irregular  shape  and 
size  of  the  particles,  their  friction  against  each  other  and  against  the  sides 
and  slats,  and  many  other  circumstances,  all  tend  to  modify  the  theoretical 
semicircular  paths  in  which  they  should  travel;  but  what  is  true  of  a  single 
particle  Is  also  true  with  regard  to  the  aggregate  action  of  an  immense  num- 
ber of  particles  when  the  surfaces  over  which  they  are  cansed  to  travel  are 
sufiScIently  numerous,  and  tbe  slats  are  arranged  In  a  sufficiently  complex 
manner,  to  meet  all  requirements.  The  ridges,  u,  turn  over  the  material  and 
the  bridges,  v,  even  It  upon  the  surface  of  the  sifters  or  collectors.  Every 
particle  is  in  turn  brought  In  contact  with  some  portion  of  tbe  sifting  surface, 
and  the  collecting  surfaces,  Li,  are  for  the  purpose  of  conducting  the  material 
to  certain  desired  parts  of  the  remaining  sifting  surfaces  beneath  them.  The 
longitudinal  slats,  x,  keep  the  streams  of  material  traveling  in  definite  paths, 
and  the  arrangements  of  slats,  x'  and  y,  may  be  varied  to  an  almost  anlimlted 
extent  to  adapt  the  machine  to  different  sorts  of  material.  The  sifting  sur- 
faces may  also  be  combined  with  the  collecting  or  conveying  surfaces  in  many 
different  ways." 

The  drawings  in  the  other  patent  in  issue  (No.  428,908)  are  as  fol- 
Iowa: 
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Robert  H.  Parkinson,  for  complainant 
Homer  Morris,  fw  defendants. 

DALLAS,  Circuit  Judge.  The  defendants  are  charged  with  In- 
fringement of  two  patents  for  "apparatus  for  sifting  and  sorting 
flour."  The  first  of  them  was  granted  to  the  complainant  May  27, 
1890,  as  No.  428,907,  and  reissued  June  28,  1892,  as  No.  11,252.  The 
second  (No.  428,908)  was  a  division  of  the  first.  The  claims  of  reissuo 
No.  11,252,  which  are  sued  on,  are  as  follows: 

"(1)  In  a  chop  grader,  a  frame  having  a  gyrating  motion,  and  provided  with 
guides  In  line  with  the  desired  main  direction  ot  travel  of  tlie  material,  and 
cross  slats,  y,  extending  part  way  across  Its  surface  between  said  guides,  for 
causing  the  material  to  travel  over  the  said  surface,  substantially  as  set 
forth.  (2)  In  a  chop  grader,  a  frame  having  a  gyrating  motion,  and  provided 
with  a  sifting  surface  of  perforate  material,  the  guide  slats,  x,  upon  its 
sifting  surface,  in  line  with  the  desired  main  direction  of  travel  of  the  mate- 
rial, and  cross  slats,  y,  extending  part  way  between  said  slats,  x,  for  causing 
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the  material  to  trayel,  substantially  as  set  forth."  "(4)  In  a  Chop  grader,  the 
combination,  with  a  frame  box,  provided  with  an  Inlet  at  Its  tipper  and  oaflets 
at  Its  lower  part,  of  rods  plvotally  supporting  said  box,  a  rerolnble  device, 
such  as  a  crank,  for  Imparting  a  contlnuons  gyrating  movement  to  said  box, 
and  a  framo  supported  In  said  box,  and  provided  with  a  perforate  sifting 
surface,  and  with  guide  slats,  x,  and  with  cross  slats,  y,  arranged  on  said 
surface,  substantially  as  and  for  the  purpose  set  forth.  (5)  In  a  chop  gnAer, 
the  combination,  with  a  gyrating  frame  box,  of  a  series  of  superposed  frames 
in  said  box,  said  frames  t)elng  provided  with  guide  slats,  x,  and  cross  slats, 
y,  for  directing  the  material  over  their  surfaces,  and  with  openings  tlirough 
which  the  material  may  pass  from  the  upper  to  the  lower  frames  of  the 
series,  substantially  as  and  for  the  purpose  set  forth. '  (6)  In  a  chop  grader, 
the  combination,  with  a  gyrating  frame  box,  of  a  series  of  superposed  frames 
In  said  box,  some  of  said  frames  being  provided  with  perforate  sifting  sur- 
faces of  various  fineness  for  sifting  and  grading  the  material,  and  alternating 
with  other  frames  having  Imperforate  conveying  surfaces,  all  of  the  said  frames 
being  provided  with  guide  slats,  x,  and  cross  slats,  y,  for  causing  the  material 
to  travel  over  their  surfaces,  substantially  as  and  for  the  purpose  set  forth." 
"(11)  A  sieve  having  a  gyrating  motion,  and  provided  with  line  guides  in  the 
desired  main  direction  of  travel  for  determining  the  path  or  paths  of  the 
stock's  travel,  and  with  propelling  surfaces  between  the  said  guides  for 
eflFectlng  the  travel  of  the  stock  under  the  gyrating  motion  of  the  sieve." 

The  dainiB  of  patent  No.  428,908,  which  are  sued  on,  are  as  follows: 

"(1)  In  a  chop  grader,  a  frame  having  a  substantially  horizontal  gyrating 
motion,  and  provided  with  curved  guides  in  line  with  the  desired  main 
direction  of  travel  of  the  material,  and  cross  slats,  y,  extending  part  way 
across  its  surface  between  said  guides,  for  causing  the  material  to  travd  over 
the  said  surface  in  sulistantlaily  circular  paths,  as  berelnl>efore  set  forth.  (2) 
In  a  chop  grader,  the  combination,  with  a  ttodzontaUy  gyrating  circular  frame 
box,  of  a  series  of  circular  superposed  frames  in  said  box,  the  bottom  surfaces 
of  said  frames  being  provided  with  curved  guide  slats,  x,  in  line  with  the 
desired  main  direction  of  travel  of  the  material,  and  v^lth  cross  slats,  y,  esx- 
tondlng  part  way  twtween  said  guide  slats,  for  causing  said  material  to  travel, 
substantially  as  set  forth." 

But  for  the  question  to  be  presently  conBidered,  touching  the  valid- 
ity and  construction  of  these  patents,  no  doubt  could  reasonably  be  en- 
tertained that  the  infringement  charged  has  been  clearly  proved.  The 
evidence  admits  of  no  other  conclusion,  and  the  argument  presented  on 
behalf  of  the  defendants  rests  mainly,  if  not  solely,  upon  the  theory 
that  noninfringement  results  from  the  interpretation  of  the  claims 
for  which  they  contend.  I  will  dispose  of  the  case  with  reference  to 
the  points  made  by  their  brief: 

1.  Defendants  contend,  with  respect  to  the  first  claim  of  each  patent, 
that  the  "cross  slats,  y,"  designated  in  both  of  these  claims,  should  be 
taken  to  include,  and  were  "intended  to  include,  the  additional  parts, 
u  and  V,  for  turning  over  the  material  and  evening  it,"  in  which  case 
the  defendants'  device  would  not  infringe.  But  the  construction  thus 
proposed  is,  I  think,  a  forced  and  unreasonable  one.  It  involves  the 
importation  into  the  claim  of  language  which  was  not  used,  and  which 
must  be  assumed  to  have  been  designedly  omitted,  for  in  claim  No. 
3  (not  here  involved)  the  parts  now  sought  to  be  injected  into  these 
claims,  namely,  the  ridge,  u,  or  bridge,  v,  "for  turning  over  and  evening 
the  material,"  are  expressly  included.  The  learned  counsel  of  the  de- 
fendants has  argued  that  because  some  of  the  flgnres  exhibit  u  and 
V  in  connection  with,  and  seemingly  as  extensions  of,  the  part,  y, 
the  latter  should  be  understood  as  being  inclusive  of  the  former;  but 
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the  patent  as  a  whole  forbids  acceptance  of  this  understanding.  The 
cross  slats,  y,  and  the  other  parts  referred  to,  are  distinctively  men- 
tioned, and  their  respective  objects  are  plainly  differentiated.  The 
defense  as  to  claim  2  of  patent  No.  11,252  has  been  enforced  by  the 
same  coarse  of  reasoning  as  that  applied  to  the  first  claim  of  each 
patent;  and  it  is  insisted  that  it  maintains  the  proposition  that 
"cross  slat,  y,  means  y  with  u,"  and  that,  therefore,  the  defendants 
"do  not  infringe  claims  1  and  2  of  No.  11,252,  or  claim  1  of  No.  428,- 
908."  I  am,  as  I  have  said,  unable  to  acquiesce  in  the  reasoning  re- 
ferred to,  and  consequently  cannot  adopt  the  deduction  supposed  to 
be  derived  from  it. 

2.  The  defendants  have  adduced  several  patents  in  support  of  the 
defense  of  lack  of  novelty,  and  their  learned  counsel  has  in  argument 
especially  referred  to  the  Robertson,  the  Jesse,  the  Hahn,  and  the 
Gilbert  patents,  but  by  none  of  these  is  there  disclosed  the  invention 
of  the  presumptively  valid  patents  in'  suit.  Hai^enmacher  unques- 
tionably produced  a  device  by  which  a  marked  advance  In  the  art  was 
attained,  and  the  testimony  of  the  experts  and  practical  millers  is 
in  substantial  accord  as  to  its  novelty.  As  was  said  by  an  expert  wit- 
ness for  the  defendants,  neither  of  the  exhibits  prior  to  the  Haggen- 
macher  patents  embraces  every  feature  of  construction  along  with  the 
special  motion  of  the  latter. 

3.  He  attack  made  upon  the  validity  of  the  reissue  cannot  prevail. 
It  is,  in  my  opinion,  fully  met  and  overcome  by  the  argumoat  submit- 
ted in  the  brief  for  complainant,  from  which  I  quote: 

"While  one  of  t'li-  two  patents  sued  upon  Is  a  reissue,  it  is  open  to  none  o£ 
tbe  attacks  generally  made  upon  reissued  patents.  Defendants'  machine  is 
equally  within  tlie  claims  of  the  original.  All  the  claims  of  the  patent,  ex- 
cept the  eleventh,  are  literally  reproduced  from  the  orlginid.  The  eleventh 
is  predicated  on  the  same  Invention  as  the  original  patent;  stating  that  in- 
rention  in  terms  intended  to  express  more  clearly  that  which  would,  under 
the  ordinary  doctrine  of  equivalents,  be  the  legal  effect  of  the  original." 

That  such  a  reissue  is  within  the  scope  of  the  statute  is,  I  think, 
clearly  demonstrated  by  the  authorities  cited  on  behalf  of  the  com- 
plainant, with  which  those  cited  for  the  defendants  do  not,  upon 
examination,  appear  to  conflict  Beed  v.  Chase,  25  Fed.  94 ;  Odell  v. 
Stout,  22  Fed.  159;  Powder  Co.  v.  Powder  Works,  98  U.  8.  126; 
Eames  v.  Andrews,  122  U.  S.  40,  7  Sup.  Ot  1073;  Topliff  v.  Topliff, 
145  U.  8.  156,  12  Sup.  Ct  825;  Walker  v.  City  of  Terre  Haute,  44 
Fed.  70;  Marsh  v.  Seymour,  97  U.  8.  348.    Decree  for  complainant. 


UNITED  STATES  GLASS  CO.  v.  ATLAS  GLASS  00.  et  aL 

(Circuit  Court  W.  D.  Pennsylvania.    April  13, 1888.) 

Patbhts— Chabaotbr  of  Invbntion— Prior  Art. 

Tbe  question  of  the  commercial  success  or  failure  of  a  prior  patent  Is  not 
controlling  on  tbe  question  of  its  relevancy,  as  illustrating  the  generic 
type  of  the  patented  machine  in  Issue  and  the  general  process  and  path 
of  development  which  the  inventor  claimed  to  follow. 
Same— £vrBCT  or  Dibclaixbr— Cohstruotion  or  Ci.Anca 

Wben  an  application  Is  rejected  as  anticipated,  and  the  applicant  then 
ftles  a  narrower  claim  accompanied  by  a  diaclalmer,  be  is  bonnd  tbereby. 
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•Ten  fbongb.  In  the  Ilgbt  of  8nbae<iaent  derdopmenta.  It  may  appear  that 
possibly  a  more  restricted  disclaimer  conld  have  been  framed,  and  that 
the  additional  elements  Inserted  In  the  dalms  were  more  specific  than  need 
be. 

&  Bam»— COHSTBDCTIOH  OF  CLAIMS— DbtKLOPMEHT  OF  AbT. 

A  subsequent  advance  In  the  art  may  show  that  a  claim  had  a  more 
extended  scope  than  was  originally  supposed;    bnt,  when  It  coyeis  snch 
advance,  It  Is  not  because  the  claim  has  advanced  or  enlarged  wltk  the 
advance  of  the  art,  but  because  of  Its  original  generic  character. 
4  Same. 

When  a  claim,  read  In  its  common,  ordinary  meaning,  is  ncpliclt  and 
clear,  there  Is  no  room  for  construction.    Construction  cannot  be  resorted 
to  to  create  a  doubt,  and  then  a  liberal  interpretation  be  given  to  the  doubt, 
in  order  to  present  to  the  patentee  something  he  failed  to  claim. 
6.  Bamk— Ikfrinoembnt. 

Changes  of  operation  are  not  to  be  measured  by  mere  words  or  terms, 
but  by  function  and  operative  effect. 
6b  Same— MANDFAornRS  of  Glasswass. 

The  Arbogast  patent.  No.  260310,  for  an  improvement  bt  the  mana- 
facture  of  glassware,  construed,  and  Aeld  not  infringed. 

Geo.  H.  Christy  and  Marsball  A.  Christy,  for  complainant. 
Wm.  Lb  Pierce  and  Jas.  L  Kay,  for  defendants. 

BUFFINGTON,  District  Judge.  The  United  States  Glass  Com- 
pany, the  owner  of  letters  patent  No.  260,819,  granted  July  11,  1882, 
to  Philip  Arbogast,  tiles  this  bill  against  the  respondents,  the  Atlas 
Glass  Company  and  others.  The  patent  is  for  an  improvement  in 
the  manufacture  of  glassware,  and  infringement  of  its  single  daim 
is  allied.  As  complainant  claims  the  patent  is  a  pioneer  one,  and 
the  claim  should  be  given  a  broad  and  liberal  construction,  a  reference 
to  that  part  of  the  glass  workers'  art  bearing  on  the  question  at  issue 
will  aid  in  fixing  the  patent's  relative  position  in  such  art,  and  in 
determining  the  proper  construction  of  the  claim.  Long  prior  to  the 
patent  in  suit  it  was  known  that  a  finished  hollow  article  of  glassware 
could  be  formed  by  pressing,  where  the  diameter  of  the  vessd's  month 
was  equal  to  or  greater  than  the  interior  diameter  of  every  part  of  the 
body.  This  was  done  by  a  single  operation.  A  large  lump  of  molten 
glass  of  proper  size  was  dropped  into  a  mold,  and  a  plunger  thrast 
in,  which  caused  the  soft  glass  to  distribute  itself  throoghoat  the 
entire  space  between  the  plunger  and  mold,  which  cavity  formed  the 
contour  of  the  article  to  be  formed.  It  will  thus  be  noted  that  the 
plunger  and  press  mold  were  recognised  and  adopted  as  means  for  ob- 
taining, in  the  shapes  mentioned,  a  body  of  any  desired  form,  one  of 
uniform  thickness,  and  with  a  finished  top,  as  distinguished  from  the 
unfinished  top  left  by  off-hand  blowing.  The  single  process  of  pressing 
could  not,  however,  produce  a  finished  article  where  the  body  bulged. 
Such  bulge  could  only  be  secured  by  blowing.  It  was  also  a  recog- 
nized practice  to  produce,  by  skilled  preparatory  blowing  and  manipu- 
lation, a  blank,  which  was  a  hollow  bulb  of  a  size  approximating  the 
desired  form,  and  with  an  even  distribution  of  the  glass.  This  blank 
was  then  inserted  in  a  blow  mold,  and  expanded  to  the  pattern  of 
the  mold  by  mere  mechanical,  as  contrasted  with  skilled,  blowing. 
It  will  thus  be  seen  that  while  the  final  blowing  was  recognized  as  a 
mere  mechanical  process  when  a  proper  blank  was  initially  prepared, 
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and  while  pressing  was  recognized  as  a  means  of  obtaining,  by  mere 
mechanical  force,  a  hollow  glass  body  of  such  proportion  and  uniform 
tliickness  as  were  desired,  no  one  seems  to  have  seen  the  possibility 
of  devisLag  means  for  conjoining  the  two  mechanical  processes,  and, 
by  pressing,  obtain  the  desired  form  of  blank,  and,  by  mold-blow- 
ing, expand  it.  The  possibility  of  securing  by  pressing  a  pre- 
paratory condition  suitable  for  blowing,  to  at  least  a  limited  extent, 
was  soon  recognized  as  feasible,  and  this  is  shown  by  the  patent  of 
Gillinder,  No.  51,386,  issued  December  5,  1865.  It  is  contended  on 
one  side  that  this  patent  shows,  in  theory  and  substance,  a  complete 
anticipation  of  the  process  of  the  patent  in  suit,  while  by  the  other 
side  it  is  brushed  aside  as  disclosing  merely  a  particular  form  of  blow- 
pipe, and  as  having  no  bearing  whatever  on  the  Arbogast  patent. 
We  cannot  agree  with  either  of  these  diverse  contentions.  While  the 
device  claimed  is  a  mere  blowpipe,  yet  the  manner  of  its  use  and  the 
function  performed  by  it  in  the  process  in  which  it  was  employed  are 
highly  significant  to  the  discriminating  student  of  the  art.  It  pre- 
empts and  appropriates  in  advance  of  Arbogast  a  part  of  that  field 
which,  to  award  him  pioneership,  he  must  have  been  the  first  to  oc- 
cupy. Such  significance  lies  in  the  fact  that  the  tools  were  used  in, 
and  made  practical,  a  process  in  which,  by  mere  mechanical  pressing, 
a  hollow  glass  blank  was  produced,  the  upper  part  of  which  was  in 
final  finished  form,  and  the  lower  part  prepared  for  the  subsequent 
modifying  action  of  the  blowpipe.  It  is  true  the  claims  of  the  patent 
only  covered  the  tool,  and  that  the  avowed  purpose  of  the  applicant 
was  to  provide  such  means  for  manipulation  subsequent  to  pre&<<iug 
that  a  handle  could  be  mechanically  pressed  on  the  vessel  at  the  first 
stage,  instead  of  being  attached  after  the  blowing  and  shaping  pro- 
cess, as  was  the  prior  practice.  But  it  goes  without  saying  the 
claims  made  do  not  measure  or  limit  the  disclosure  or  teachings  of  the 
patent,  and  that  the  two  si^iflcant  features  alluded  to  were  embodied 
in  the  process  in  which  the  patented  tool  was  used  is  proven  by  the 
patent  itself,  and  by  proof  of  extensive  use  of  that  process  for  many 
years  prior  to  Arbogast's  application.  That  the  upper  part  of  the 
vessel  was  in  finished  form  is  shown  by  the  fact  that  the  solid  plunger 
was'  replaced  by  one  of  the  same  diameter,  so  that  the  initial  upper 
form  necessarily  remained  unchanged  during  the  secondary  process, 
and  that  the  lower  part  was  blown,  or  at  least  was  affected  or  modi- 
fied by  blowing,  is  shown — First,  by  the  fact  that,  the  second  jdunger 
being  shorter  Iban  the  first,  a  cavity  suitable  for  blovdng  was  pro- 
vided; second,  by  the  fact  a  blowpipe  was  used;  and,  lastly,  by  the 
statements  of  the  specifications  following,  to  wit: 

"It  [the  bollow  plunger]  Is  perforated  or  bored  longitudinally  through  its 
center,  and  In  this  hole  one  end  of  the-blowpipe,  B,  is  fixed  bo  that  the  mouth 
or  open  end  of  such  vessel  from  the  mold  will  fit  over  the  plunger.  A,  In  such 
manner  that  the  operator  can  safely  expose  it  to  the  heat  of  the  furnace,  and 
expand  It  by  blowing  into  It  through  the  said  pipe,  A.  •  •  •  The  vessel 
being  thus  securely  held  by  the  snap,  as  set  forth,  the  operator  proceeds  to 
expand  and  finish  it  by  heating  and  blowing  in  the  well-known  manner. 
*  *  *  It  will  thus  be  seen  that  by  means  of  this  plowpipe  molded  vessels 
can  be  more  expeditiously,  uniformly,  and  perfectly  expanded  and  flnlabed, 
with  the  bandies  on  as  parts  of  the  same,  than  by  the  old  modes." 
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In  considering  this  patent,  we  have  not  overlooked  complainant's 
contention  that  the  Gillinder  pressing  was,  so  far  as  the  wall  thicJc- 
ness  of  the  lower  portion  of  the  blank  was  concerned,  a  finalty;  that 
such  thickness  was  not  diminished  by  the  secondary  process;  and 
that  this  latter  process  was  a  mere  reshaping  one, — a  sQiortening  up 
of  the.  vessel,  and  a  formation  of  the  bulge,  not  by  blowing,  but  by 
pressure  and  manipulation.  But  this  theory  is  negatived  by  testimony 
of  equal,  and,  we  think,  of  greater,  weight,  that  expansion  by  blowing 
does  take  place  during  this  process,  by  the  contemporaneous  state- 
ments of  the  specification  noted,  that  expansion  by  blowing  occurs, 
and  by  the  evident  fact  that  the  offhand  blowing  by  which  complain- 
ant says  the  finishing  was  done  was  necessarily  of  a  somewhat  nonuni- 
form character,  and  there  must  perforce  have  been  more  or  less  varia- 
tion and  expansion  necessarily  resulting  from  the  use  of  a  nonuniform 
force.  Indeed,  on  the  statement  of  complainant's  principal  witness, 
Mr.  Ripley,  it  was  common  practice  "to  put  an  air  pressure  into  arti- 
cles during  their  manufacture  for  the  p%rpose  of  resisting  the  pressure 
of  the  bulb  on  the  outside,  and  expanding  any  portion  that  had  been 
flattened  during  the  manipulation  of  the  article."  But,  on  complain- 
ant's own  construction,  we  have  during  the  process  a  blank,  finished 
at  the  top  and  of  uniform  thickness  in  the  body.  This  is  formed 
around  a  cavity,  and  is  provided  with  a  blowpipe.  Now,  if  buch  a 
blowpipe  was  thus  used  within  the  cavity  simply  to  counteract  and 
co-operate  with  pressure  from  without  to  modify  the  vessel's  contour, 
it  is  clear  that  the  change  from  such  negative  resisting  force  exerted 
through  the  pipe  to  a  positive  expansive  force  by  harder  blowing,  and 
to  less  or  no  pressure  from  without,  would  not  seem  so  wide,  so  radical, 
and  so  inventive  in  its  character  as  to  stamp  it  of  pioneer  character. 
And  while  we  have  no  positive  evidence  that  blow  molding  (then  well 
recognized,  as  we  have  seen,  as  a  finishing  process)  was  used  with  the 
Gillinder  tool,  yet  the  use  of  it  in  that  connection  would  not  seem  to 
have  been  so  radical  a  departure  as  to  be  styled  a  pioneer  step. 

The  fact,  disclosed  by  the  file  wrapper  of  the  Arbogast  application, 
that  no  reference  was  made  to  this  patent  by  the  examiner,  can 
hardly  be  said  to  evidence  the  judgment  of  that  office  that  it  was 
not  deemed  pertinent  to  Arbogast's  invention.  The  mere  fact  that 
it  was  for  a  tool  only  may  possibly  have  assigned  it  to  a  different 
class,  and  it  thus  have  escaped  the  examiner's  attention.  But,  be 
this  as  it  may,  we  regard  this  patent  as  disclosing  facts  pertinent 
and  material  to  the  jost  place  of  Arbogast's  patent  on  the  question  of 
pioneership. 

In  the  Atterbury  patent  of  1873  we  first  find  a  device  for  pro- 
ducing machine-made  glass  articles.  It  shows  both  a  carrying  for- 
ward of  Gillinder's  process  and  also  a  new  and  radical  departure  from 
his  methods  and  from  the  natural  carrying  forward  of  hia  process. 
Gillinder  secured  pressing  by  mechanical  means.  Atterbury  not  on- 
ly proposed  to  do  that,  but  to  extend  the  mechanical  means  to  blow- 
ing as  well.  In  this  respect  it  was  an  advance  in  the  same  general 
direction.  In  another,  however,  it  was  a  radical  departure.  In  Gil- 
linder the  article  was  pressed,  the  mold  was  then  opened,  the  article 
taken  from  it,  the  function  of  the  press  mold  was  ended,  and,  to  what- 
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ever  process  the  article  was  thereafter  subjected,  it  was  extra  or 
separate  from  such  press  mold.  It  is  manifest  that  the  removal  of 
the  article  from  the  press  mold  involred  two  dangers,  contact  with 
the  atmosphere  and  breakage.  Atterbury  proposed  to  avoid  removal, 
to  provide  soch  a  press  mold  that  he  could  confine  the  glass  in  it 
daring  the  entire  operation,  and  to  use  such  mold  in  connection  with 
other  parts  to  form  a  blow  mold.  In  Atterbury's  combination  mold 
and  process,  we  thus  have  a  step  in  a  wholly  different  direction  from 
the  natural  evolution  and  development  of  the  Gillinder  process.  We 
emphasize  these  facts,  because  to  us  they  are  of  importance  in  right- 
ly determining  the  scope  and  effect  of  Arbogast's  disclaimer.  Briefly 
stated,  the  patent  shows  a  shifting  single  mold.  The  press  mold  con- 
sists of  the  ordinary  matrix  sides,  but  with  the  ring  mold  integral 
with  it,  and  the  bottom  adapted  to  drop  into  a  press-mold  cavity,  and 
form  the  blow-mold  bottom.  A  plunger,  with  a  central  blowpipe, 
was  forced  into  the  press  mold,  the  movable  bottom  was  then  dropped 
to  the  foot  of  the  blow  mold,  and  the  blank  blown  to  shape.  The 
process  is  thus  described  by  the  patentees : 

"In  oar  new  process  we  only  nse  one  piece  of  glass— one  glass  wall— In  the 
article,  and  we  blow  the  same  glass  that  we  press,  thus  making  glassware 
consisting  of  blown  and  pressed  glass,  either  the  blown  or  pressed  part  being 
a  continuation  simply  of  the  other.  We  put  the  hot  glass  In  the  mold,  and 
press,  say  the  mouth,  neck,  and  handle  of  a  molasses  pitcher,  and  by  simply 
lowering  the  bottom  plate  we  can  and  do  blow  the  balance  of  the  pitcher. 
We  press  the  pressed  part  of  the  article  quite  heavy  or  thick  In  the  bottom 
so  as  to  bare  plenty  of  glass  to  expand  with  the  pressure  of  the  air  to  make 
the  balance  of  the  article.  We  believe  this  to  be  an  entirely  new  process  of 
working  glass,  and  also  a  new  manufacture  of  glassware." 

Upon  this  application  claims  were  granted  for  the  process  of  press- 
ing and  blowing  glassware  in  the  same  mold  and  for  a  new  manu- 
facture of  glassware  consisting  of  blown  and  pressed  glass.  Now, 
while  bulging  glass  articles  can  be  made  in  Atterbury's  device  by 
•  care  and  skill  in  its  manipulation,  yet  it  seems  clear  they  cannot  be 
commercially  made,  and  consequently  the  machine  was  not  a  suc- 
cess Yet  the  question  of  success  or  failure  is  not  a  controlling  one 
upon  the  question  of  the  relevancy  of  this  patent  to  the  present  is- 
sue. It  is  not  cited  here  as  an  anticipation  of  Arbogast,  for  while 
its  disclosures  were  sufficient  to  defeat  the  broad  generic  claims  which 
Arbogast  originally  made,  and  it  was  so  held  by  the  ofQce,  and  snch 
decision  was  acquiesced  in  by  Arbogast  restricting  his  claims  ac- 
cordingly, yet  it  was  not,  in  oar  judgment,  an  anticipation  of  Arbo- 
gast's restricted  claim.  Its  relevancy  consists  in  illustrating  the 
generic  type  of  machine,  and  the  general  process  and  path  of  devel- 
opment which  Arbogast  disclaimed  to  follow. 

If  Atterbury's  process  was  on  wholly  different  lines  from  Gillin- 
der'g;  if  Arbogasfs  was  a  carrying  forward  of  Gillinder's,  an  ad- 
vance on  the  same  general  lines;  if  the  respondents  followed  Atte^ 
bary,  and  remedied  the  defects  in  his  device, — ^then  it  would  seem 
that  Arbogasfs  explicit  disclaimer  of  Atterbary,  his  method  and 
device,  should  inure  to  protect  respondents  from  the  charge  of  in- 
fringement. 
88F.-8a 
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Let  UB  next  consider  what  Arbogast  disclosed  ajid  claimed.    To 

the  extent  of  his  disclosure  he  was  entitled  to  claim,  but  his  right  to 
protection  is  limited  to  what  he  did,  not  to  what  he  might  have 
claimed.  In  the  state  of  the  art  ontlined  Arbogast  applied  for  his 
patent  in  1881.    BUs  summary  of  the  prior  art  was  as  follows: 

"In  the  manufacture  of  this  class  of  articles,  the  body  is  first  blown  In  a  mold 
after  having  been  roughly  shaped  In  the  'marver.'  Then  the  article  is  clamped 
on  a  tool,  and  softened  at  the  mouth,  after  which  it  is  given  the  desired  finish 
with  either  a  hand  tool  or  press,  in  which  operation  some  forms  require  the 
addition  of  a  ring  of  extra  glass  to  be  stuci;  on.  All  these  operations  are 
laborious  and  costly,  and  require  skilled  labor." 

From  which  it  will  be  seen  he  made  no  mention  of  the  preparatory 
press  process  of  the  Gillinder  practice  or  of  the  combined  press  and 
mold  process  of  Atterbury.  Upon  this  application  he  made  three 
claims,  one  of  which  we  cite  as  illustrative  of  their  breadth,  viz.: 

"(1)  The  herein-described  improvement  in  the  manufacture  of  glassware, 
consisting  in  pressing  the  mouth  or  neck  to  finished  form  with  a  dependent 
mass  of  glass,  and  then  blowing  said  mass  to  form  the  body,  sabatantlally  as 
described."  ' 

The  application  was  rejected  as  fully  anticipated  by  Atterbury, 
whereupon  the  claims  made  were  withdrawn,  and  the  disclaimer, 
statement,  and  claim  following  added  and  substituted,  viz. : 

"It  Is  essential  to  the  successful  practice  of  the  above  invention  that  the 
plunger  should  be  very  quickly  removed  from  the  press  mold,  as  otherwise 
either  the  plunger  will  get  heated  and  adhere  to  the  glass,  or,  if  cool,  will  chlU 
the  glass,  and  preclude  the  possibility  of  subsequent  blowing.  It  Is  equally 
essential  that  two  separate  and  distinct  molds  be  used,  one  for  the  pressing 
and  one  for  the  blowing,  because  the  moment  the  gather  la  pressed,  not  only 
the  plunger  must  be  removed,  but  the  gather  must  also  be  removed  from  its 
mold,  as.  if  it  be  allowed  to  remain  there,  its  outer  surface  becomes  chilled 
from  contact  with  the  mold,  and  cannot  be  expanded  or  shaped  fnrttaer  by 
blowing;  so  that  unless  the  gather  is  thus  removed  frofn  contact  with  both 
plunger  and  press  mold,  and  placed  In  a  separate  mold  for  blowing,  It  Is  im- 
possible to  produce  the  finished  ware.  I  am  aware  that  it  has  been  proposed 
to  press  the  article  In  a  mold  which  finishes  one  part  of  the  same,  and  then, ' 
while  the  article  is  still  in  the  mold,  to  blow  the  remainder  of  the  article, 
a  part  of  the  mold  being  enlarged  for  such  blowing,  and  the  air  passing  through 
the  plunger  Into  the  body  of  the  article.  I  do  not  daim  such  process;  but 
what  I  claim  as  my  invention  is  the  described  improvement  In  the  manu- 
facture of  glassware,  consisting  in  pressing  the  mouth  or  neck  to  the  finished 
form  with  a  dependent  mass  of  glass,  then  withdrawing  the  plunger,  then 
removing  the  article  from  the  press  mold,  and  finally  inserting  It  In  a  aeparate 
mold,  and  blowing  to  form  the  body,  substantially  as  described." 

As  we  read  these  proceedings,  Arbogast  at  first  made  broad  claims, 
sufficiently  comprehensive  to  have  made  Atterbury  an  infringer,  the 
only  elements  in  the  principal  one  being  "pressing  Hie  month  or  neck 
to  finished  form  with  a  dependent  mass  of  glass,"  and  "blowing  said 
mass  to  form  the  body."  To  secure  his  patent  he  added  these  limi- 
tations, viz.  "withdrawing  the  plunger,"  "removing  the  article  from 
the  press  mold,"  and  "inserting  it  in  a  separate  mold."  Now,  when 
we  consider  the  fact  that  the  patent  office  regarded  Atterbury  as 
showing  a  single  mold ;  had  allowed  him  a  claim  for  it  as  such,  viz. 
'^he  process  of  pressing  and  blowing  glassware  in  the  same  mold"; 
that  Arbogast  stated  that  it  was  essential  to  his  invention  "that  two  aep- 
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arate  and  distinct  molds  be  used,  one  for  pressing  and  one  for  blow- 
ing," and  "my  invention  is  different,  and  requires  the  use  of  two 
molds, — a  press  mold  and  a  blow  mold," — can  there  be  any  doubt 
that  his  purpose  was  to  withdraw  and  exclude  himself  from  the  broad 
field  he  had  at  first  sought  to  pre-empt,  differentiate  his  invention 
from  the  one-mold  type  of  Atterbury,  and  by  these  superadded  limi- 
tations to  confine  his  claim  to  a  process  involving  the  use  of  these 
two  separate,  individual,  and  well-known  appliances  in  the  art,  viz. 
a  press  mold  and  a  blow  mold?  He  knew  Atterbury's  suggested 
mold  form  was  of  a  shifting  type;  that  it  was  claimed  to  be  adapted, 
according  to  the  changed  relations  of  its  parts,  to  be  used  first  as 
a  press  mold,  and  then  as  a  blow  mold;  and  that  a  broad  claim,  viz. 
for  "the  process  of  pressing  and  blowing  glassware  in  the  same 
mold,"  with  no  limitations  as  to  details,  had  been  granted.  By  his 
own  statement,  he  deemed  this  system  impracticable.  He  suggested 
no  change  or  modification  of  it.  Far  from  that,  he  differentiated  his 
process  from  Atterbury  by  condemning  the  one-mold  system;  said 
the  use  of  two  separate  molds  was  essential  to  his  process ;  and,  what 
is  most  material  and  controlling,  he  embodied  these  limitations  in 
his  claim.  The  claim  was  made,  granted,  and  unchangeably  fixed 
by  the  then  conditions  and  facts,  not  by  subsequent  ones.  In  the 
light  of  what  then  existed,  is  there  any  doubt  of  the  purpose 
of  the  patentee,  of  the  extent  of  his  disclosure,  of  the  benefit  he 
conferred  on  the  public?  Is  there  any  doubt  of  the  clear  and  un- 
mistakable scope  of  his  claim,  of  the  significance  and  narrowing  ef- 
fect of  the  elements  with  which  he  ladened  it?  If,  in  the  light  of 
later  developments,  it  should  now  appear  that  possibly  a  more  re- 
stricted disclaimer  could  have  been  framed, — that  the  superadded 
elements  of  the  claim  were  more  specific  than  need  be, — all  this  will 
not  avail  to  change  what  was  then  done.  Subsequent  advance  may 
demonstrate  that  a  claim  granted  had  a  more  extended  application 
than  was  originally  supposed,  but  it  is  powerless  to  change  it.  When 
the  claim  covers  the  advance,  it  does  so,  not  because  its  boundaries 
have  been  advanced  by  the  advance  of  the  art,  but  because  as  made 
— ^as  originally  made — it  was  generic  enough  to  cover  such  advance. 
Whether  wisely  or  unwisely  made,  the  limitations  and  disclaimer  are 
there.  They  are  facts.  They  can  not  be  frittered  away,  their  pres- 
ence ignored,  or  their  significance  minimized.  If  it  be  conceded  that 
the  later-discovered  device  of  a  practical,  shifting,  telescopic,  single 
mold,  combining  interchangeably  the  functions  of  both  a  press  and 
blow  mold,  made  possible  a  much  wider  application  than  Arbogast 
then  conceived  of  the  generic  process  on  which  his  specific  device 
was  based,  still  Ills  restriction  of  his  invention  to  a  limited  sphere, 
and  to  specific,  well-known  mechanical  appliances,  and  his  embodi- 
ment of  these  limiting,  narrowing,  specific  elements  in  his  claim,  did 
then  and  of  right  ought  now  to  oorrespondingly  limit  and  abridge 
the  ground  covered  by  such  claim.  As  we  have  seen,  Arbogast  was 
no  pioneer.  Tme,  he  sought  to  place  himself  on  that  ground.  His 
claima  were  broad  and  generic,  but  he  was  forced  to  abandon  them. 
His  claims,  as  made,  would  have  unquestionably  covered  Atterbury's 
process  and  respondent's  also.    After  the  rejection  of  those  claims, 
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and  the  grant  of  a  narrower  one,  should  his  asaignee  be  now  per- 
mitted to  turn,  strain,  and  recast  the  granted  claim,  so  as  to  cover 
as  much  as  the  former  one  would  have? 

A  careful  study  of  the  art  satisfies  na  that  Arbogast  was  an  im- 
prover on  specific  lines,  not  a  pioneer;  and  a  study  of  the  file  wrap- 
per, that  the  process  disclosed  and  claimed  by  him  involved  the  use 
of  the  then  well-known  press  mold  and  blow  mold  of  the  art,  and 
that  such  molds  were  made  separate,  individual  elements  of  his  claim. 
Such  conclusion  is  in  line  with  the  adjudged  cases.  "Where  a  pat- 
entee, on  the  rejection  of  his  application,  inserts  in  his  specification, 
in  consequence,  limitation  and  restrictions  for  the  purpose  of  ob- 
taining bis  patent,  he  cannot,  after  he  has  obtained  it,  claim  that  it 
shall  be  construed  as  it  would  have  been  if  such  limitations  or  re- 
strictions were  not  contained  in  it."  Boemer  v.  Peddle,  132  U.  B. 
317,  10  Sup.  Ct.  98.  "It  is  well  known,"  says  Mr.  Justice  Bradley 
in  Burns  v.  Meyer,  100  U.  S.  672,  "that  the  terms  of  the  claim  in 
letters  patent  are  carefully  scrutinized  in  the  patent  office.  Over 
this  part  of  the  specification  the  chief  contest  generally  arises.  It 
defines  what  the  office,  after  a  full  examination  of  the  previous  in- 
ventions and  the  state  of  the  art,  determines  the  applicant  is  enti- 
tled to.  The  court,  therefore,  should  be  careful  not  to  enlarge,  by 
construction,  the  claim  which  the  patent  office  has  admitted,  and 
in  which  the  patentee  has  acquiesced,  beyond  the  fair  interpreta- 
tion of  its  terms."  "The  patentee  having  imposed  words  of  limita- 
tion upon  himself  in  his  claims,  especially  when  so  required  by  the 
patent  office  in  taking  out  his  reissue,  is  bound  by  such  limitationa 
in  subsequent  suits  on  the  reissue  patents."  Crawford  v.  Heyainger. 
123  U.  S.  606,  8  Sup.  Ct.  399.  See,  also.  Caster  Co.  v.  Spiegel,  133 
U.  S.  368,  10  Sup.  Ct  409;  Royer  v.  Coupe,  146  U.  S.  524,  13  Sup. 
Ct.  166;  Morgan  Envelope  Co.  v.  Albany  Paper  Co.,  152  U.  S.  425, 
14  Sup.  Ct.  627. 

We  are  urged  to  give  this  claim  a  liberal  construction.  So  be  it. 
In  the  true  sense  of  the  term,  every  claim  should  receive  a  liberal 
construction, — ^that  is,  the  awarding  to  a  patentee  the  fall  measure, 
in  letter  and  spirit,  of  all  he  fairly  disclosed  and  clearly  claimed, — 
but  when,  under  the  guise  of  liberal  construction,  a  claim  is  made 
to  cover  what  it  might  have  embraced,  but  was  not  made  to  em- 
brace, such  liberality  is  not  construction,  but  reconstruction.  More- 
over, when  a  claim,  read  in  its  common,  ordinary  meaning,  is  ex- 
plicit and  clear, — when  there  is  no  apparent  uncertainty, — there  is 
no  room  for  construction.  Rich  v.  Close,  4  Fish.  Pat.  Gas.  279,  Fed. 
Cas.  No.  11,757.  The  province  of  construction  is  to  solve  doubt,  not 
to  create  it.  If  the  meaning  is  clear,  construction  is  not  to  be  re- 
sorted to  to  create  doubt,  and  then  a  liberal  interpretation  given  to 
tbe  doubt,  which  results  in  presenting  to  a  patentee  not  what  he 
claimed,  but  what  he  failed  to  claim.  A  court  discharges  its  dnty 
and  exhausts  its  power  when  it  ascertains  and  declares  what  was 
claimed.  It  as  clearly  transcends  its  power  when  it  reconatmcts  the 
claim  to  cover  what  the  patentee  did  not,  but  might  haye,  claimed 
had  he  been  gifted  with  prescience. 

Now,  the  press  mold  and  blow  mold  were  common  and  well-known 
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-appliances  in  glass  making  at  the  date  of  this  patent  Each  had 
separate,  individual  functions.  A  plunger  was  used  in  the  press 
mold  and  air  in  the  blow  mold.  The  teaching  of  the  patent  was 
clear  and  unmistakable  that  the  use  of  these  two  forms  of  apparatus 
was  indispensable,  and  the  declaration  of  the  patentee  was  that  their 
successive  use  during  the  process  was  essential.  This  was  the  ex- 
tent of  Arbogast's  disclosure  and  of  his  contribution  to  the  art.  The 
claim  he  made  embodied  the  successive  use  of  the  two  tjpes  of  mold, 
— ^the  use  of  one  for  an  entire  operation,  to  wit,  pressing  in  the  press 
mold,  the  removal  of  the  article  therefrom,  and  its  insertion  in  the 
second  form,  the  blow  mold,  and  a  different  operation  therein.  As 
disclosed  by  the  patent,  and  by  the  practice  for  many  years  under  it 
the  process  necessarily  consisted  of  24  acts,  viz.:  (1)  Cutting  off 
the  gather  into  the  press  mold.  (2)  Sliding  press  mold  into  posi- 
tion, beneath  the  plunger.  (3)  Pressing  the  hot  mass  of  glass.  (4) 
Withdrawing  the  plunger.  (5)  Sliding  the  press  mold  forward  from 
underneath  the  plunger.  (6)  Unkeying  the  press  mold.  (7)  Lifting 
the  pressed  blow  blank  out  of  the  press  mold.  (8)  Carrying  the 
pressed  blow  blank  over  to  the  blow  mold.  (9)  Carefully  inserting 
the  pressed  blow  blank  in  the  blow  mold.  (10)  Sliding  the  blow 
mold  under  the  blowing  stem.  (11)  Pulling  down  the  blowing  stem 
to  blow  up  the  blank.  (12)  Raising  the  blowing  stem.  (13)  Slid- 
ing the  blow  mold  forward  from  under  the  blowing  stem  to  a  posi- 
tion where  it  can  be  opened.  (14)  Unkeying  the  ring  of  the  blow 
mold.  (15)  Opening  ring  of  the  blow  mold.  (16)  Lifting  ring  from 
blow  mold  and  depo.siting  same  on  press  bed  or  press  mold.  (17) 
Unkeying  the  blow  mold.  (18)  Opening  the  blow  mold.  (19)  Re- 
moving finished  article  from  blow  mold.  (20)  Closing  the  blow  mold. 
(21)  Keying  up  the  blow  mold.  (22)  Closing  ring  or  neck  mold. 
(23)  Keying  ring  or  neck  mold.  (24)  Keying  up  press  mold  ready 
for  new  operation. 

We  next  turn  to  the  question  of  infringement.  This  is  alleged  in 
the  operation  by  the  respondents  of  a  machine  to  make  Mason  fruit 
jars.  In  it  we  find  a  revolving  table  carrying  Ave  telescopic  molds, 
each  of  which  produces  a  finished  jar,  wholly  machine  made,  daring 
each  revolution  of  the  table.  These  molds  occupy  five  different  po- 
sitions during  a  table  revolution  which  may  be  styled  the  charging, 
pressing,  blowing,  discharging,  and  rearranging  positions.  It  will 
be  noted  the  several  operations  are  going  on  simultaneously,  and  sev- 
eral jars  are  subjected  to  different  stages  of  the  process,  according 
to  their  respective  locations  on  the  table.  Each  mold  consists  of 
an  outer  open  mouth  and  open-bottom  shell,  the  upper  part  of  whinJi 
forms  the  finished  neck  of  the  jar,  and  the  remainder  the  finished 
sides.  Within  this  shell  a  smaller  open-mouth  and  closed-bottom 
shell  is  nested,  the  bottom  and  sides  of  which  form  the  press  blank 
below  the  neck,  and,  in  connection  with  the  upper  portion  of  the 
outer  shell,  form  a  press  mold  and  neck  ring.  By  the  same  motion 
of  a  lever,  this  inner  shell  is  dropped  below^  the  outer  one,  and  a 
moveable  bottom,  not  before  in  use,  is  shifted  over  and  forms  the 
bottom  for  the  outer  shell.  By  this  means  the  outer  shell  is  adjusted 
to  act  as  a  blow  mold  of  the  old  type,  but  having  integral  with  it  a 
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neck  ring.  The  mold  being  in  the  charging  position,  properly  keyed, 
and  with  the  inner  shell  raised,  the  operation  of  making  a  jar  con- 
sists of  10  operations,  as  follows:  First.  Charging.  In  this  the 
gather  is  dropped  in  the  mold  and  cut  off.  Second.  Revolving  table. 
Here  the  table  is  revolved  one-fifth  of  its  circumference,  so  as  to 
carry  the  mold  to  the  pressing  position.  This  brings  it  under  a 
plunger.  It  will  be  noted  that  this  part  revolution  of  the  table  has 
changed  the  position  of  all  five  molds.  As  we  charge  this  revolution 
wholly  to  the  single  jar  now  being  made,  we  will  not  charge  the  sub- 
sequent part  revolutions  to  it,  but  wholly  to  each  individual  jar  fol- 
lowing it.  Third.  Pulling  down  the  lever.  By  the  action  of  this 
lever  the  pressing  plunger  is  forced  into  this  mold,  and  produces  a 
press  blank.  It  also  brings  down  the  blowing  head  to  the  preceding 
mold,  automatically  opens  a  valve,  and  mechanically  blows  the  press 
blank  to  fill  the  matrix  of  the  blow  mold.  Fourth.  Raising  the  lever. 
This  raises  the  plunger  in  the  mold  now  under  consideration,  and 
also  the  blowing  head  from  the  mold  preceding  it.  Fifth.  Reform- 
ing the  mold.  By  pulling  a  lever  attached  to  the  inner  shell  and  the 
moveable  bottom  of  the  outer  shell,  the  inner  shell  is  dropped  from 
within  the  outer  shell,  and  from  contact  with  the  pressed  blank,  and 
the  moveable  bottom  is  brought  into  engagement  with  the  outer 
shell,  and  forms,  in  connection  with  it,  a  blowing-mold  cavity  in 
which  the  press  blank  is  suspended.  A  part  revolution  of  the  table 
now  brings  the  mold  to  the  third  or  pressing  position,  where  th«' 
press  blank  is  mechanically  blown,  as  noted  above.  This  done,  the 
next  part  revolution  brings  the  mold  to  the  discharging  position. 
In  this  position  five  operations  are  carried  on,  viz.:  Sixth.  The  mold 
is  unkeyed.  Seventh.  The  mold  is  opened.  Eighth.  The  finished  jar 
is  removed.  Ninth.  The  mold  is  closed.  Tenth.  It  is  rekeyed.  "The 
next  part  revolution  brings  the  mold  to  the  rearranging  position, 
and  automatically  rearranges  the  mold  by  a  process  the  reverse  of 
the  fifth,  namely,  it  removes  the  sliding  bottom  of  the  outer  shell, 
and  nests  the  inner  within  the  outer  shell,  in  shape  for  another  round 
of  operations. 

There  is  a  radical  difference  in  operation  and  result  between  the 
process  disclosed  by  Arbogast  and  the  workings  of  this  machine. 
The  process  of  Arbogast  is  partly  mechanical;  the  process  in  re- 
spondents' device  is  wholly  so.  Arbogast  necessitates  intermediate 
human  manipulation  during  the  process;  respondents'  process  can 
dispense  with  it,  and  in  point  of  fact  does.  The  output  of  the  latter 
is  a  new  article  of  commerce  in  glass,  viz.  a  machine-made  one,  and 
the  output  is  at  least  threefold  greater  than  by  the  Arbogast  pro- 
cess. This  remarkable  difference  in  results,  while  not  proving,  would 
strongly  suggest,  the  use  of  different  means  and  methods  to  produce 
it,  and  that  it  is  not  a  mere  reversal  of  process,  as  is  suggested. 
And  such  we  find  to  prove  the  case  on  a  critical  comparison  of  the 
two;  for,  waiving  for  the  present  the  fact  that  respondents'  mold, 
not  being  known  in  the  arts  at  the  date  of  Arbogast's  patent,  could 
not  be  adjudged  an  equivalent  (see  Manufacturing  Co.  t.  Forgie, 
59  Fed.  775,  8  C.  C.  A.  261),  we  are  of  opinion  that,  both  stmctnrally 
and  in  operative  principle,  the  respondents'  derice  is  different  from 
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Arbogast's,  and  the  single  telescopic  interchangeable  mold  of  the  one 
is  not  the  equivalent  of  the  other. 

In  Arbogast's  we  find  a  press  mold  consisting  of  two  hinged  parts, 
and  provided  with  a  key,  which  must  be  used  every  time  the  mold 
is.  It  is  adapted  for  use  solely  as  a  press  mold,  and  is  susceptible 
of  no  rearrangement  or  adaptation  to  any  other  or  different  function. 
If  the  article  to  be  treated  in  it  is  to  be  subjected  to  another  pro- 
cess, it  must  necessarily  be  physically  and  manually  removed  there- 
from. Dealing  with  so  fragile  a  subject  as  glass,  and  that  in  a  sus- 
ceptible condition,  no  means  were  known  at  the  date  of  the  patent, 
and  the  16  years'  use  of  the  process  have  evolved  none,  by  which  the 
glass  can  be  removed  from  it  by  any  other  than  manual  manipula- 
tion. Nor  could  it  even  thus  be  manually  removed  from  it  in  com- 
mercial practice  save  by  unkeying  the  mold  and  opening  it  upon 
its  hinges. 

We  find  also  a  blow  mold  which  consists  of  two  hinged  parts,  and 
provided  with  a  key,  which  must  be  used  twice  every  time  the  mold 
is  used.  It  also  is  adapted  for  use  solely  as  a  blow  mold,  and  is 
susceptible  of  no  rearrangement  or  adaptation  for  any  different  or 
other  function.  If  the  article  to  be  treated  in  it  is  to  be  subjected 
to  any  other  process,  it  must  be  done  before  it  is  placed  in  this  mold. 
From'  the  inherent  nature  of  things,  the  blow  mold  must  be  hinged 
and  actually  open  to  admit  bringing  the  article  to  be  affected  into 
engagement  with  it,  and  no  means  were  known  at  the  date  of  the 
patent,  and  in  the  protracted  use  of  that  mold  none  have  been  dis- 
covered, by  which  a  glass  blank  could  be  placed  within  a  blow  mold 
without  opening  it  It  will  be  noted,  too,  that  a  hinged-ring  mold, 
provided  with  a  key,  was  necessary  to  the  successful  use  of  the  press 
mold;  that  it  was  removed  therefrom  to  the  blow  mold,  and  was 
necessary  to  its  successful  use,  also.  In  the  successive  use  of  these 
two  molds  conjointly  we  find  three  adverse,  inimical  factors,  so  to 
speak;  two  of  them  dangers  peculiar  to  the  glass  makers'  art,  viz.: 
(5)ntact  with  the  atmosphere;  contact  with  some  irrefragible  ob- 
ject; and  loss  of  time  and  added  work  in  the  unkeying  and  open- 
ing of  the  press  mold,  the  transfer  of  the  glass,  and  the  closing  and 
keying  of  the  blow  mold. 

Now,  in  the  respondents'  device  we  find  means  have  been  found  by 
which  two  of  these  elements  have  been  eliminated,  and  the  third 
practically  minimized.  It  is  said  these  means  are  but  a  reversal  of 
Arbogast's  method;  that  he  removed  the  glass  from  one  mold,  and 
placed  it  in  another,  while  respondents  leave  the  glass  in  one  posi- 
tion, take  away  one  mold,  and  replace  it  with  another.  In  our  judg- 
ment, there  is  no  such  reversal  of  method.  Changes  of  operation 
are  not  to  be  measured  by  mere  words  or  terms,  but  by  function  and 
operative  effect.  If  the  dangers,  drawbacks,  and  waste  of  the  re- 
moval of  Arbogast  have  been  eliminated  in  the  respondents'  removal, 
so-called,  then,  while  they  are  the  same  in  name,  it  is  in  name  only, 
and  not  in  nature.  Now,  what  have  respondents  done?  They  show 
means  by  which  transfer,  manipualtion,  and  care  for  the  articles 
have  been  dispensed  with.  Practically  a  mass  of  molten  glass  is 
dropped  into  the  slot  of  a  sealed  shell,  a  lever  is  dropped  and  raised, 
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a  table  is  rotated,  and  a  finished,  useful  article  of  commerce  la  pro- 
duced. Manifestly,  a  large  part  of  this  is  due  to  the  successfol  ap- 
plication of  mechanical  power  and  agents,  but  the  essence  consists 
in  the  process  and  means  by  which  this  has  been  made  mechanically 
possible.  They  have  found  means  by  which  glass  could  be  initially, 
and  once  for  all,  placed  within  a  blow  mold;  by  which  it  could  be 
pressed  while  in  the  blow  mold ;  means  by  which  the  press  blank  and 
the  press  mold  could  be  removed  from  engagement  with  each  other 
without  opening  or  unkeying  such  mold;  and  the  press  mold  with- 
drawn from  the  blow-mold  cavity.  Their  press  mold  may  be  called 
such,  but  it  is  not  the  press  mold  of  the  old  art.  It  is  a  single  com- 
pact structure,  while  that  had  two  hinged  sections.  It  has  no  hinge 
to  permit  its  opening,  and  needs  no  key  to  secure  its  closing.  80 
their  blow  mold  may  be  called  such,  but  it  is  not  the  blow  mold  of 
the  old  art.  Instead  of  being  a  separate,  integral  structure,  whose 
functions  came  into  play  only  after  the  press  mold  had  finished  its 
work,  it  enters  into  combination  and  conjoint  operation  with  the 
press  mold  from  the  first,  and  performs  the  entire  function  of  a  ring 
mold  as  well.  It  initially  forms  a  sleeve  or  shell  to  keep  the  press 
mold  at  a  continuous  uniform  temperature;  it  serves  as  a  close-fitting 
support  for  the  mold  during  the  pressing,  and  in  that  pressing  it 
gives,  by  a  part  of  its  own  rtructure,  a  finished  form  to  tie  neck  or 
month  of  the  article,  and  in  such  part  it  retains  and  holds  the  article 
through  the  pressing  and  blowing  process, — functions  which  the 
ordinary  blow  mold  could  not  exert.  If  we  are  warranted  in  styling 
this  portion  of  the  device  the  blow  mold  of  the  old  type,  there  would 
seem  to  be  greater  reason  for  styling  it  the  ring  mold,  since  its  func- 
tion more  closely  follows  that  article.  In  point  of  fact,  it  is  nei- 
ther. It  is  a  composite  structure,  combining  the  functions  of  both. 
Nor  does  the  difference  of  molds  end  here.  In  the  old  art  the  press 
and  blow  molds  were  adapted  to  separate  and  simultaneoas  use  to 
fulfill  their  several  functions.  Here  they  cannot  be  simultaneonslj 
used,  but  the  use  of  the  one  suspends  the  functional  capacity  of  the 
other.  The  use  of  the  mold,  as  a  press  mold  deprives  the  blow  mold 
of  bottom  and  hollow  cavity;  its  use  as  a  blow  mold  covers  and  seals 
up  the  press  mold. 

Measured  by  these  tests,  it  is  clear  that  respondents'  mold  is  not 
the  equivalent  of  either  of  Arbogast's  molds  considered  separatelj. 
or  of  the  two  jointly.  In  its  machine-made  jar  the  respondents'  ma- 
chine produces  a  different  article  of  commerce,  not  different  becaoae 
it  is  machine  made,  but  because  Arbogast's  disclosed  process,  by  ita 
inherent  limitatioTis,  cannot  be  mechanically  used  to  produce  such  an 
article.  It  accomplishes  that  result  by  different  means,  and  those 
means  were  not  known  at  the  date  of  Arbogast's  patent 

In  view  of  the  radical  differences  between  the  two  processes,  in 
means,  method,  and  product,  it  is  clear  to  us  that  infringement  baa 
not  been  shown,  and  the  bill  must  be  dismissed. 
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WESTBKN  ELECTBIC  OO.  ▼.  MILLHEIM  BLBCTKIO  TEL.  CO.  et  al. 

(Circuit  Court,  W.  D.  Pennsylvania.   July  18,  1898.) 

1.  Patents— NovELTT  and  Patkntabilitt— Patent  as  Evidence. 

The  grant  of  a  patent  Is  prima  facie  proof  oi;  novelty  and  patentability, 
and,  in  the  absence  of  countervailing  proof,  this  prima  fades  must  prevail. 

i.    SaMK — ANTICIFATION — COUBtNATIONS. 

To  find  in  the  prior  art  each  elei^ent  in  isolation  is  not  to  anticipate  tbe 
work  of  a  patentee  who,  by  Inventive  act,  first  evolves  a  new  combination 
of  these  elements,  which  by  their  conjoined  functions  produce  a  new  result. 

S.  Same— Anticipation— Prior  Pdblications. 

A  prior  publication,  such  as  will  defeat  a  patent,  must  contain  a  descrip- 
tion of  the  complete  and  operative  art  or  instrumeat  so  precise  and  particu- 
lar that  any  one  skilled  in  the  art  to  which  tbe  invention  belongs  can  con- 
struct and  operate  It  without  experiments  or  tbe  exercise  of  inventive  skill. 
4>  Same — Telephone  Circuit  and  Appaiiatos. 

The  Carty  patent,  No.  449,106,  for  telephone  circuit  and  apparatus,  Jteld 
not  anticipated,  valid,  and  infringed. 

Barton  &  Brown,  for  complainant. 
Stanley  B.  Stout,  for  defendants. 

BUFFINGTON,  District  Judge.  This  is  a  bill  filed  by  the  West- 
ern Electric  Company  against  the  Millheim  Electric  Telephone  Com- 
pany et  al.  for  allied  infringement  of  letters  patent  No.  449,106, 
issued  March  31,  1^1,  to  John  J.  Carty,  for  telephone  circuit  and 
apparatus,  and  now  owned  by  complainant.  The  defenses  are  lack 
of  novelty  and  patentability.  These  defenses  failing,  infringement 
is  conceded.  The  apparatus. in  question  was  designed  primarily  for 
use  on  a  multiple  line.  Prior  to  this  patent  it  was  customary  to 
connect  the  call-bell  magnets  at  the  several  stations  in  series  in  tbe 
main-line  circuit  together  with  a  normally  shunted  call-sending 
generator,  and  at  each  station  to  provide  a  switch,  which,  when  at 
rest,  maintained  tbe  continuity  of  the  main  circuit  through  all  the 
call-bell  magnets,  and  kept  the  circuit  -of  the  local  transmitter  battery 
open.  When,  however,  the  switch  was  changed, — ^which  was  done 
when  the  receiver  was  taken  from  the  hook  for  use, — it  disconnected 
or  short-circuited  the  bell  magnet  or  generator  from  tbe  line,  and 
introduced  in  place  thereof  the  telephonic  transmitting  and  receiving 
instruments,  and  closed  the  local  battery  circuit  of  the  former. 
Though  this  switch  change  at  the  two  communicating  stations  re- 
moved the  bell  magnets  at  such  stations  from  the  circuit,  no  such 
action  took  place  at  the  other  stations.  Consequently,  the  voice  cur- 
rent had  to  traverse  all  the  other  magnet  helices  in  the  line,  and  was 
much  weakened,  not  only  by  the  resistance  of  such  magnets,  but  also 
by  the  counter  electro-motive  forces  or  inductive  resistances  devel- 
oped in  each.  These  were  so  active  and  energetic  as  to  hinder  con- 
versation ;  yet  it  was  necessary  that  all  bell  magnets  should  be  con- 
nected with  the  circuit,  otherwise  the  several  stations  cannot  signal 
each  other.  It  will  be  noted  that  in  this  system,  which  is  c^led 
a  "series  circuit,"  the  component  parts  are  so  arranged  tliat  the  cur- 
rent must  pass  tiirougb  all  its  parts,  one  after  another.  It  is  so  styled 
In  contradistinction  to  a  "multiple  circuit,"  which  is  one  having  two  or 
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more  of  its  parts  so  arranged  that  the  current  divides,  portions  of  it 
passing  through  parallel  paths  afforded  by  the  several  parts.  The 
two  systems  may  be  thus  illustrated:  When  incandescent  lights  are 
connected  in  multiple  circuit,  the  current  passes  to  one  terminal  of 
each  of  the  lamps  which  are  connected  to  one  side  of  a  circuit,  and 
then  divides  up,  a  portion  passing  through  each  lamp  to  the  other  side 
of  the  circuit,  where  all  these  portions  are  reunited.  Where  such 
lamps  are  connected  in  series,  all  the  current  must  flow  into  the 
terminal  of  the  first  lamp,  and  out  at  the  other,  and  so  on  tbroagh 
the  successive  lamps. 

It  also  appeared  impossible  to  obtain  a  perfect  indactive  balance 
in  a  metallic  telephone  circuit  when  the  bell  magnets  and  telephone 
were  connected  in  series,  and  such  inductive  disturbances  manifested 
themselves  generally  in  annoyances,  and  sometimes  were  so  intense 
as  to  prevent  conversation.  Now,  it  would  seem  that  if,  instead 
of  the  series  circuit  connection  for  both  call  magnets  and  telephones, 
a  multiple  circuit  or  bridging  connection  after  the  manner  of  the 
simplest  form  of  incandescent  lighting  was  substituted,  these  difB- 
culties  would  be  avoided;  but  the  conditions  were  different,  since 
in  a  telephone  circuit  each  station  is  both  a  generating  and  a  utilizing 
one  at  the  same  time.  Therefore  the  generating  currents  are  likely 
to  be  short-circuited  by  the  nearest  bridge  connection,  and  thus  fail 
to  reach  the  more  distant  station  which  it  is  desired  to  signaL  The 
additional  fact  that  two  diverse  uses  are  to  be  made  of  the  current 
at  the  same  station,  viz.  signaling  and  transmission  of  sound,  and 
that  they  are  to  be  used  interchangeably  between  all  the  stations, 
renders  necessary  the  addition  of  other  means  and  factors  to  simple 
mere  parallel  arrangements.  To  overcome  these  diflQcnlties,  the 
patentee  suggested  a  simple  and  efficient  remedy.  He  adopted  the 
multiple  circuit  plan,  and  at  each  station  placed  a  permanent  bridge, 
in  which  he  seated  a  bell  magnet,  with  a  high  co-efBclent  of  self- 
induction  and  of  marked  impedance.  He  also  provided  two  other 
bridges,  which  were  normally  open,  and  closed  only  when  the  station 
was  in  use.  The  generator  bridge  circuit  was  adapted  to  be  closed 
while  a  call  was  being  sent.  The  third  or  telephone  bridge  circuit  was 
open  when  not  in  use,  but  closed  in  multiple  arc  with  its  own  bell 
magnet,  and,  of  course,  with  all  others  in  the  line,  when  in  use. 
When  the  call  generator  is  used  at  a  station,  it  forms  a  second  bridge 
or  cross  connection  between  the  wires  in  parallel  circuit  with  the 
permanently  closed  bridge  circuit  of  its  own  bell  and  all  other  bells 
on  the  line.  Now,  the  natural  tendency  of  the  ringing  current  would 
be  to  short-circuit  through  its  home  call-bell  bridge,  and  possibly 
through  the  nearest  other  call-bell  bridges.  This,  of  course,  is  highly 
undesirable,  as  it  is  necessary  that  all  of  the  call  bells  of  the  system 
should  be  operated  by  the  call  generator  of  each  station. '  The 
tendency  of  the  current  to  thus  short-circuit  is  counteracted  in 
Carty's  system  by  the  high  self-induction  and  impedance  of  the  bell 
magnet  which  opposes  the  passage  of  the  call  current,  and  effects  a 
more  even  distribution  of  it  through  the  bell  magnets  of  the  system. 
By  virtue  of  numerous  windings  of  the  wire  in  the  bell  magnets,  the 
small  portion  of  the  call  current  passing  exerts  a  marked  magnify- 
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ing  effect  on  the  cores,  and  thus  secures  a  more  spirited  working  of 
the  call  signal.  The  means  employed  in  the  device  and  the  mode 
of  operation  are  clearly  stated  by  respondents'  witness,  Mr.  Miller, 
who  says: 

"I  am  acquainted  with  thl8  patent.  It  shows  and  describea  a  method  of  at- 
taching telephone  instruments  in  multiple  between  the  two  sides  of  a  line, 
whether  this  line  be  a  metallic  circuit  or  a  grounded  line.  The  call  bells  are 
each  permanently  bridged  between  the  two  sides  of  the  line,  and  are  made  of 
high  resistance  and  retardation.  The  generator  at  each  Instrument  is  In  a 
separate  bridge  circuit,  which  is  normally  open,  but  closed  when  the  generator 
is  operated.  The  telephonic  apparatus  proper.  Is  In  a  third  bridge  circuit, 
which,  like  the  generator  circuit,  is  normally  open.  The  telephone  circuit  of 
each  Instrument  Is  automatically  closed  when  the  receiver  Is  removed  from 
its  hook  for  use;  and  this  operation  also  closes  a  local  circuit  containing  the 
primary  of  the  Induction  coll,  the  local  battery,  and  the  transmitter.  In 
order  that  there  shall  not  be  an  undue  leakage  of  the  voice  currents  through 
the  permanently  bridged  call-bell  circuits,  the  magnets  of  these  call  bells  are 
wound  to  a  high  resistance  (usually  1,000  ohms),  and  are  also  constructed  in 
such  manner  that  they  will  have  a  high  co-efflcient  of  self-induction.  When 
a  generator  at  any  one  station  is  operated,  it  Is  connected  across  the  two  sides 
of  the  Une  In  parallel  with  all  of  the  call-bell  magnets  on  the  line.  Part  of 
the  currents  in  this  generator  will  therefore  pass  through  each  of  the  call-bcll 
magnefs  on  the  line,  thus  causing  them  all  to  operate  If  the  amount  of  the  cur- 
rent generated  Is  sufficient  to  accomplish  this  result.  The  successful  operation 
of  this  system  depends  on  the  fact  that  a  coll  possessing  a  high  co-efficient 
of  self-induction  will  transmit  with  comparative  ease  alternatlog  or  pulsating 
currents  of  low  frequency,  while  It  will  form  a  practical  barrier  to  similar 
currents  having  a  very  high  frequency.  The  currents  generated  by  the  calling 
generator  at  any  station  are  of  sufficiently  low  frequency  to  pass  with  com-. 
paratlve  ease  through  the  call-bell  magnets  arranged  along  the  line,  while  the 
rapidly  alternating  voice  currents  impressed  upon  the  line  by  the  telephonic 
apparatus  at  any  station  will  be  compelled  to  pass  over  the  main  line  to  the 
receiving  station  without  being  materially  weakened  by  leakage  through  the 
call-bell  magnets.  At  the  receiving  station,  these  voice  currents  will  pass 
through  the  telephone  receiver  and  secondary  coil  of  the  Induction  coll,  these 
being  connected  across  the  line  at  that  station  by  virtue  of  the  receiver  being 
off  Its  hook.  This  path  through  the  receiving  instrument  Is  of  comparatively 
low  resistance  and 'retardation,  and  thus  practically  takes  all  of  the  current 
from  the  distant  station." 

As  we  have  stated,  the  patent  is  assailed  as  lacking  novelty  and 
patentability.  The  grant  of  this  patent  is  prima  facie  proof  of  the 
novelty  and  patentability  of  the  invention  therein  disclosed  (see  Sey- 
mour V.  Osborne,  11  Wall.  516,  and  cases  cited  in  note  to  3  Bob.  Pat. 
§  1016),  and,  in.  absence  of  contervailing  proof  to  the  contrary,  its 
prima  facies  must  prevail.  An  examination  of  the  many  alleged  an- 
ticipations does  not  disclose  the  particular  combination  here  shown, 
or  overcome  such  prima  facies.  If  any  or  all  of  them  might  have 
su^ested  a  combination  of  means  and  the  placing  of  them  in  the 
relation  shown  in  the  device,  it  is  not  proven  that  any  one  so  placed 
them.  None  of  the  elements  composing  the  combination  are  in 
themselves  claimed  to  be  new.  It  is  the  combination  of  them  in 
new  relations,  and  the  securing  a  new  and  useful  result  thereby,  that 
constitutes  the  basis  on  which  the  patent  rests.  It  goes  without 
saying  that  if  each  element  of  the  combination  can  be  found  in  the 
old  art, — if  all  of  them,  abstractly  and  sepsftately  considered,  per- 
form the  same  function  they  did  in  the  old  art, — this  will  not 
tend  to  defeat  the  patent  if  the  old  individual  elements  are  here 
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brought  into  novel  combination  with  each  other,  and  their  conjoined" 
functions  produce  a  new  result  Such  novelty,  if  the  change  in- 
volves patentability,  constitutes  ground  for  a  valid  patent.  It  fol- 
lows, lierefore,  that  to  find  in  tite  prior  art  each  dement  in  isola- 
tion is  not  to  anticipate  the  work  of  a  patentee  who,  by  the  inventive 
act,  first  evolves  combination  out  of  isolation.  In  discussing  the 
prior  art,  Mr.  Miller,  after  describing  the  working  of  Carty's  device 
as  we  have  quoted,  says: 

"I  find  the  principles  governing  the  effects  of  colls  having  a  high  co-efficient 
of  self-induction  upon  currents  of  high  and  low  frequencies  to  be  very  clearly 
stated  in  varioas  text-books  and  patents  prior  to  the  filing  of  Mr.  Carty's  ap- 
plication." 

The  critical  and  intelligent  analysis  of  the  prior  art  by  Mr.  Miller 
warrants  that  conclusion,  but  it  by  no  means  follows  that  knowledge 
of  those  principles  is  an  anticipation  of  a  combination  wherein  those 
abstract  pnnciples  are  used  in  new  concrete  relations,  and  thus  made 
to  produce  new  resnlts. 

Now,  none  of  these  allied  anticipations  show  the  device  of  Carty. 
Varley's  English  patent.  No.  1,044,  of  1870,  simply  states  a  principle 
made  use  of  by  Carty,  but  concededly  old;  and  it  is  clear  that  Var- 
ley's application  of  that  principle  wonid  not  surest  to  a  mere  im- 
prover the  device  of  Carty.  The  German  publication,  "Das  Tele- 
phon,"  of  1886,  shows,  without  reference  to  detail  of  construction, 
two  sets  of  telephones, — one  connected  in  series,  the  other'  in  mnlti- 
ple.  Without  reference  to  other  matters,  it  is  sufQcient  to  say  tliat 
no  use  of  high  impedance  bells  is  shown,  and,  beyond  the  principle  of 
multiple  connection,  it  has  no  inherently  necessary  feature  in  com- 
mon with  Carty. 

Attention  is  next  called  to  the  publication,  "The  Telephone,"  by- 
Pierce  &  Maier,  London,  1889.  Among  other  essential  require- 
ments to  constitute  such  a  prior  publication  as  will  defeat  a  patent, 
it  is  essential  that  it  contain  a  description  of  the  complete  and 
operative  art  or  instrument  so  precise  and  particular  that  any  per- 
son skilled  in  the  art  to  which  the  Invention  belongs  can  construct 
and  operate  it  without  experiments,  and  without  the  exercise  of  in- 
ventive skill.  Unless  a  publication  possesses  all  these  character- 
istics, it  does  not  place  the  invention  in  the  possession  of  the  public, 
nor  defeat  the  claim  of  the  inventor  to  a  patent  Gohn  v.  Corset  CJo., 
12  Blatchf.  225,  Fed.  Cas.  No.  2,969;  Seymour  v.  Osborne,  11  Wall. 
516.  And  the  descriptions  must  be  read  in  the  light  of  the  then  knowl- 
edge.    Belts  V.  Neilson,  3  Ch.  App.  429, 

Tested  by  these  standards,  it  is  quite  clear  that  this  publication 
will  not  and  should  not  avail  to  defeat  this  patent  It  does  not  dis- 
close the  device  of  Carty.  While  it  speaks  of  the  electrical  difB- 
cnlties  as  "very  easily  overcome  by  means  of  properly  proportioned 
fixed  resistance  coils  placed  in  the  different  sections  of  the  circuit"; 
that  "the  electro-magnet  inertia  of  the  apparatus  itself  is  here  util- 
ized"; and  that  "it  operates  the  receiver;  it  chokes  the  current  across 
the  bridge,  and  so  makes  the  working  currents  pass  along  the  line," — 
yet,  when  we  come  to  examine,  we  find  these  "properly  proportioned 
fixed  resistance  coils"  to  be  a  very  different  thing  from  Carty's  call- 
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bell  magnets.  The  former  are  only  determined  by  tediono  calcala- 
tiona  made  by  technical  men,  and  mnst  be  adjusted  to  each  indi- 
vidual line,  while  the  high  impedance  bell  of  Carty  can  be  Installed 
on  any  suitable  line  without  reference  to  its  length,  or  to  the  num- 
ber or  location  of  stations.  Moreover,  the  book  or  its  drawings  do  not 
disclose  how  the  telephone  transmitting  and  receiving  devices  or  the 
call-current  generator  or  the  signal-receiving  apparatus  are  used  or 
adjusted  with  relation  to  each  other,  or  to  the  entire  system.  It  is 
quite  manifest  from  a  detailed  examination  of  the  work  that  Carty's 
device  was  not  given  to  the  world  by  this  publication,  and  it  is 
equally  clear  from  the  statements  of  the  authors  themselves  in  a  sub- 
sequent edition  that  they  did  not  regard  their  system  as  anticipating 
or  disclosing  Carty's,  if  such  statements  were  to  be  regarded  as 
competent. 

The  other  devices  which  are  stated  by  respondent's  witness  to  most 
nearly  approach  the  Carty  device  are  the  divided  circuit  for  clearing 
out  annunciators,  No.  300,144,  of  Scribner,  and  the  Van  Ryersburghe 
devices,  for  combined  telegraphic  and  telephonic  service,  patents  Nos. 
306,665  and  323,239.  Using  the  method  pointed  out  in  the  Scribner 
patent,  we  are  unable  to  find  any  anticipation  of  Carty's  device. 
Scribner's  device  was  for  effecting  a  connection  in  series  between  two 
subscribers  through  an  exchange  station,  and  affording  means  for 
signaling  such  exchange  when  the  conversation  was  finished,  that 
the  connection  might  be  broken.  This  connection  was  through  a 
clearing-out  drop,  and  this  was  of  as  low  impedance  as  possible.  No- 
where is  the  use  of  a  high  impedance  boll  suggested,  and  the  proof  is, 
if  it  were  substituted  for  the  magnet  of  Scribner's  device,  it  would 
render  talking  impracticable.  The  bridging  system  of  the  Carty 
patent  involved  a  definite  and  peculiar  arrangement  of  different  ap- 
paratus, operating  in  an  original  combination,  to  effect  one  specific 
result;  while  the  Scribner  device  showed  normally  and  designedly  a 
different  arrangement  of  apparatus  in  a  wholly  different  mode  of 
operation,  to  secure  a  result  wholly  different.  Scribner's  device  was 
not  intended  for  bridging  a  party-line  system.  To  be  forced  to  use 
the  elements  Scribner  used  in  such  reformed,  variant,  and  abnormal 
relations  as  are  not  fairly  disclosed  by  his  patent,  in  order  to  ap- 
proach to  anything  akin  to  likeness  of  Carty,  tends  to  prove  absence 
rather  than  presence  of  anticipation  in  the  earlier  patent.  The 
Van  Ryersburghe  patents  refer  to  a  joint  telephonic  and  telegraphic 
system.  We  do  not  find  the  Carty  combination  there  employed. 
Tlie  system  shows  no  call-signaling  appfiratoa  whatever.  On  this 
point  complainant's  expert  says: 

•The  telephone  InBtrnment,  20,  here  shown.  Is  represented  by  a  receiver  only, 
but  there  can  be  no  qnestlon  whatever  but  that  a  battery  transmitter  Is  also 
naed,  and  very  probably  additional  signaling  Instmments  for  those  telephone 
tnatmments  also." 

But  to  show  anticipation,  and  strike  down  a  patent,  we  should 
have  something  more  certain  than  probabilities.  The  call-signaling 
apparatus  of  the  Carty  system  is  so  vital  to  its  use  that  either  it  or 
its  substantial  equivalent  should  be  found  in  the  alleged  anticipation, 
to  constitute  it  a  real  antii^pation.    It  would  seem  that  the  two  sys- 
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tems  were  for  different  purposes,  and  tlieir  methods  were  diverse  in 
detail.  Moreover,  the  Van  Byersburghe  system  was  for  the  simal- 
taneous  transmission  of  telephone  voice  currents  and  telegraphic  sig- 
naling currents.  The  Carty  system  of  sending  call  EUgnals  could  not 
be  used  in  connection  with  Van  Byersburghe's  systems.  It  is  there- 
fore apparent  that  in  no  fair  sense  can  it  be  said  that  Carty's  device 
was  anticipated  and  given  to  the  world  by  Van  Byersburghe's.  Be- 
ing therefore  of  opinion  that  the  defenses  alleged  have  not  been  made 
good,  a  decree  should  be  prepared  in  favor  of  the  complainant. 


EVERETT  PIANO  CO.  V.  GOEPEL. 

(Circuit  Court,  S.  D.  New  York.    July  7,  1898.) 

Patents— CoKSTRUCTioN  of  Ci,AiM—lNFRmoEMEKT— Pianos. 

The  French  and  Nalence  patent.  No.  515,426,  for  a  plaso  attachment, 
whereby  a  nonresonant  flexible  strip,  carrylnir  a  metallic  striker,  is  in- 
terposed between  the  hammer  and  the  string,  so  that  the  hammer  strikes 
the  strip  on  one  side  of  the  striker,  for  the  purpose  of  modifying  the  tone 
to  resemble  that  of  a  guitar,  mandolin,  zither,  etc.,  by  moans  of  a  secondary 
or  double  stroke  on  the  string,  held  not  anticipated,  valid,  and  Infringed. 

Tbia  cause  comes  here  on  flnal  hearing  upon  pleadings  and  proofs. 
The  suit  is  brought  for  infringement  by  defendant  of  the  three  claims 
of  letters  patent  No.  515,426,  granted  February  27,  1894,  to  French 
and  Nalence,  for  improvements  in  piano  attachments. 

Chai'lea  E.  Pickard  and  M.  B.  Philipp,  for  complainant. 

W.  C.  Hauff,  for  defendant 

LACOMBE,  CJircuit  Judge.  The  specification  thus  describes  the 
invention : 

"Our  invention  relates  to  piano  attachments  for  changing  the  tone  of  a 
piano,  causing  it  to  resemble  a  guitar,  mandolin,  zither,  etc  To  this  end  we 
arrange  on  the  piano  a  series  of  strips  of  flexible  material,  each  having  on  It 
a  metallic  striker.  These  strips  are  connected  to  a  bar  operated  by  a  pedal. 
by  which  they  can  l>e  moved  so  that  the  ordinary  hammer  of  the  piano  will 
strll^e  the  flexible  strip.  The  strip  thus  kills  the  tone  which  would  otherwise 
be  produced  by  the  string,  but  the  metniUc  striker  on  the  strip  striking  the 
string  produces  the  modified  tone  which  we  desire.  ▲  reverse  morcmeut  of  the 
pedal  withdraws  the  strips,  leaving  the  hammers  free  to  strike  the  strings 
in  the  ordinary  manner,  and  produce  the  ordinary  tone  of  the  piano." 

Then  follows  a  description  of  the  drawings  and  of  the  mode  of 
operation  of  the  parts,  in  which  it  is  stated  that: 

"The  hammers  strike  the  material  of  the  strips  above  the  striker  [I.  e. 
between  the  striker  and  the  point  of  attachment  of  the  strip],,  and  press  it 
against  the  strings.  The  soft  strip  kills  the  effect  of  the  blow  of  the  hammer 
on  the  string,  but  the  hard  striker  is  tbroVn  against  the  string  and  produces 
a  tone.  By  the  UBe  of  a  metallic  striker,  we  secure  a  characteristic  tone  pro- 
duced by  the  metal  striking  the  metal  strings." 

The  claims  are: 

"(1)  In  a  piano,  in  combination  with  the  strings,  a  series  of  nonresonant, 
soft,  flexible  strips  having  hard  strikers  or  buttons  on  that  face  next  to  the 
strings,  and  hammers  to  act  upon  the  strips  to  one  side  of  the  said  buttons. 
(2)   In  a  piano,  the  combination  with  the  Strugs  of  a  series  of  nonresonant. 
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soft,  flexible  strips  having  hard  metallic  buttons  or  strikers  on  that  face  next 
to  the  strings,  and  hammers  to  act  upon  the  strips  on  one  side  of  the  said  but- 
tons. (3)  In  a  piano,  the  combination  with  the  strings  of  a  series  of  flexible 
strips  having  on  that  face  next  the  strings  hard  buttons  or  contacts,  and  a  se- 
ries of  hammers  adapted  to  strike  the  strips  to  one  side  of  the  said  buttons." 

While  the  application  was  pending  in  the  patent  office,  and  in 
order  to  avoid  references  cited  by  the  examiner,  the  words,  "non- 
resonant,  soft,"  were  inserted  as  qualifications  of  the  "flexible  strips" 
in  the  first  two  claims;  and  in  the  same  claims  there  were  also 
added  the  words,  "to  one  side  of  the  said  buttons,"  as  a  qualification 
of  the  striking  action  of  the  hammers.  The  third  claim  was  also  in- 
serted pending  application,  and  it  was  conceded  upon  the  argument, 
by  complainant's  counsel,  that,  if  this  third  claim  is  to  be  sustained 
against  prior  patents,  the  words,  "nonresonant,  soft,"  must  be  im- 
plied from  the  description  as  qualifying  the  fiexible  strips.  As  thus 
construed,  it  is  substantially  identical  with  the  first  claim,  and  may 
be  disregarded  as  superfluous.  The  s^ond  claim  differs  from  the 
first,  in  that  it  calls  for  a  "striker"  which  is  not  only  "hard,"  but  also 
"metallic." 

This  patent  was  before  the  circuit  court  for  the  Northern  district 
of  Illinois  in  Piano  Co.  v.  Bent,  79  Fed.  79,  and  its  patentability  sus- 
tained. Referring  to  the  devices  of  the  prior  art,  which  were  in  evi- 
dence in  that  case,  Judge  Sho waiter  says: 

"In  each  instance  the  Interposed  medium  for  modifying  the  vibration  of 
the  string,  and  so  changing  the  tone,  is  directly  between  the  hammer  and  the 
string.  In  the  case  of  the  patent  in  suit,  what  Is  called  the  'metallic  button' 
in  one  place  in  the  specification,  and  the  'hard  button'  In  another  and  in  tho 
claims.  Is  not  interposed  so  that  the  stroke  of  the  hammer  Is  directly  against 
such  button.  The  idea  of  modifying  the  tone  by  a  secondary  or  double  stroke 
on  the  string,  in  the  manner  described  in  the  patent  in  suit,  is  not  found  in 
the  prior  art  The  novelty  of  this  construction  is  rather  emphasized  than 
otherwise  by  the  prior  devices.  In  the  structure  complained  of,  the  leather 
tongue,  at  its  lower  extremity,  is  tightly  folded  and  secured  around  a  email 
metallic  cylinder  placed  transversely.  The  stroke  of  the  hammer  is  against 
the  tongue  and  above  this  leather-covered  cylinder.  The  mode  of  operation 
and  effect  are  substantially  the  same  as  in  the  patent  in  suit." 

Inasmuch  as  in  Bent's  striker  the  metallic  cylinder  was  surround- 
ed by  the  leather  of  the  tongue,  the  court  did  not  find  infringement  of 
the  second  claim,  which  is  confined  to  a  "metallic"  striker.  In  the  suit 
at  bar  the  metallic  cylinder  is  attached  at  the  end  of  the  tongue,  and 
uncovered.  This  structure,  which  is  in  all  other  respects  similar  to 
Bent's,  is  within  the  first  and  second  daima  The  only  question 
presented  here  is  whether  an  English  patent,  which  was  not  before 
the  court  in  the  Illinois  case,  is  such  an  anticipation  as  to  induce 
a  different  conclusion  from  that  reached  by  Judge  Showalter. 

This  English  patent  is  No.  19,237  of  1890  (accepted  October  24, 
1891),  to  William  H.  D.  Downe.  It  covers  a  rail  to  which  are  at- 
tached a  series  of  depending  tongues,  which,  by  lateral  movements 
of  the  rail,  are  interposed  between  the  hammers  and  the  strings  or 
withdrawn  therefrom.     These  depending  tongues  are — 

"Fine  springs  bent  In  angnlar  form,  and  placed  exactly  over  the  space  be- 
tween ea<i  hammer.  The  springs  are  secured  to  the  bottom  side  of  the  rail 
with  a  screw  and  washer,  and  are  continued  to  within  %  In.  of  the  piano- 
forte strings.    They  are  then  bent  down  so  as  to  fall  about  1  In.  below  the 
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face  of  the  hammer  when  It  1b  near  the  string,  the  ends  of  the  springs  which 
are  bent  for  striking  purposes  standing  away  from  the  strings  m  In.  When 
the  rail  Is  at  rest,  the  hammers  pass  freely  through  the  springs,  producing  the 
ordinary  tone.  When  the  rail  Is  moved  to  the  right,  the  springs  are  brought 
Immediately  before  the  hammers,  and,  receiving  the  full  force  of  the  blow, 
the  ends  of  the  springs  are  sent  quickly  to  the  strings,  and  produce  a  tone 
resembling  the  Either.  When  the  rail  is  released,  a  spiral  spring,  attached 
to  the  left  end,  causes  it  to  fall  back  Into  Its  former  position.  To  suit  the 
requirements  of  the  pianoforte,  the  rail  may  be  placed  below  the  hammers 
Instead  of  above,  and  the  springs  may  be  bent  to  auy  shape  or  form,  up  or 
down,  so  long  as  the  principle  remains,— that,  when  a  key  Is  struck,  the  springs 
receiving  ^  blow  are  sent  into  swift  contact  with  the  pianoforte  strings." 

This  patent  does  undoubtedly  disclose  the  "secondary  or  double 
stroke"  referred  to  in  Judge  Showalter's  opinion  as  a  characteristic 
of  complainant's  patent.  The  tongues,  however,  being  metal 
springs,  apparently  are  not  adapted  to  discharge  the  other  function 
of  the  "nonresonant,  soft,"  flexible  strip,  which,'  as  the  specification 
points  out,  'liills  the  tone  which  would  otherwise  be  produced  by  the 
string,"  or,  as  it  is  elsewhere  said,  "kills  the  effect  of  the  blow  of 
the  hammer  on  the  string."  The  patent  is  an  extremely  narrow  one, 
and  must  be  confined  to  a  combination  which  will  include  the 
flipped-out  hard  striker  and  the  soft  nonresonant  deadening  strip, 
both  of  which  seem  to  be  necessary  to  a  successful  result,  and,  in 
combination,  noveL  Inasmuch  as  the  defendant's  device  infringes 
this  combination  as  covered  by  first  and  second  claims,  complainant 
is  entitled  to  the  usual  decree. 


HAWORTH  T.  STARK  et  al, 

(Circuit  Court,  8.  D.  New  York.     July  5,  1898.) 

V  Patents— Prior  Use— Evidewcb. 

While  evidence  of  prior  use  Is  always  to  be  closely  scrutinized,  and  ac- 
cepted with  caution,  yet  the  measure  of  affirmative  proof  required  to  es- 
tablish the  defense  will  be  less  when,  on  the  conceded  facts  as  to  the  prior 
state  of  the  art,  It  would  seem  an  almost  irresistible  inference  that  the 
patented  method  was  in  fact  used  prior  to  the  date  of  the  alleged  Invention. 

%,  Same— Shtppino  Cases. 

The  Haworth  patent.  No.  496,157,  for  devices  for  secorlug  packing, 
storing,  and  shipping  boxes  against  sorreptltlous  opening  and  planderlng, 
is  void  because  of  prior  use. 

This  was  a  case  in  equity  by  William  H.  Haworth  against  Lazar 
Stark  and  others,  praying  an  injunction  and  accounting  for  alleged 
infringement  of  a  patent.     Final  hearing  on  pleadings  and  proofs. 

Herbert  H,  Walker,  for  complainant.  - 
Joseph  L.  Levy,  for  defendants. 

LACOMBE,  Circuit  Judge.  This  is  a  anit  npon  letters  patent 
No.  496,157,  dated  April  25,  1893,  to  complainant  The  specifica- 
tion says: 

"My  invention  relates  to  packing,  storing,  and  shipping  cases,  and  has 
especial  reference  to  devices  for  securing  the  same  against  surreptitloiis 
opening  and  plundering.    *    *    *    In  Fig.  1,  A  Indicates  the  case,  formed  of 
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boards,  a,  a,  properly  nailed  or  otherwise  secured  together.  B  denotes  a 
strap  around  the  end  of  the  box.  A  series  of  small  holes,  c,  c,  are  made 
through  the  boards,  entirely  around  the  case;  there  being  two  holes  in  each 
board.  D  is  the  cord,  which,  for  purposes  of  security,  passes  continuously  in 
and  out  through  said  holes  around  the  case.  The  ends  of  the  cords  are  drawn 
tightly  together  and  secured,  usually  by  a  leaden  seal.  A  cord  protection  has 
neretofore  been  attempted.  In  which  the  cord  was  passed  Into  a  hole,  as  c', 
and  out  again  through  a  hole,  as  c,  In  the  adjacent  board;  thus  crossing  the 
seam,  e,  between  the  boards  underneath  the  same,  and  within  the  box.  But 
this  method  has  proven  to  be  ineffective,  as  the  cord  has  been  easily  cut  by 
a  knife  or  thin  file  thrust  in  through  the  seam,  e.  Then,  when  the  contents 
of  the  box  have  been  removed,  the  ends  of  the  cord  have  been  tacked  to  the 
underside  of  the  boards,  so  that  when  they  have  been  replaced  upon  the  box 
the  cord  appeared  to  be  Intact  In  my  invention  the  cord  Is  passed  lu  through 
a  bole,  c,  and  out  through  a  hole,  c',  in  the  same  board;  then  is  crosstMi  over 
the  seam,  e,  on  the  other  side  of  the  box,  and  Into  the  hole,  c,  lu  the  ttey  Dnard. 
In  like  manner  the  joint  at  the  edge  of  the  box,  which  has  been  greaiiy  ex- 
posed, is  protected  equally  with  the  sides  of  the  box.  In  my  system,  however, 
the  cord  at  the  edges  is  liable  to  Injury  from  abrasion  in  handling.  This 
difficulty  I  avoid  by  making  notches  or  indentations,  d,  at  each  edge.  In 
which  the  cord  may  He." 

The  claims  are: 

"(1)  In  a  packing  and  shipping  case,  a  securing  cord  Interlaced  through  each 
board,  and  crossing  each  seam  only  on  the  outer  side  of  the  case;  Its  ends 
being  tightly  drawn  together,  and  sealed  In  any  manner  preferred,  as  herein 
described.  (2)  In  a  packing  and  shipping  case,  a  securing  device,  consisting 
In  a  series  of  holes  around  the  case,  and  a  cord  passing  In  and  out  through 
said  holes  and  notches,  and  continuously  around  the  case,  crossing  each  seam 
between  the  boards  on  the  outside  of  the  case,  and  having  its  ends  drawn 
tightly  together  and  sealed." 

The  patent  was  applied  for  October  13,  1892,  but  Haworth  de- 
scribed his  method  of  lacing  some  18  months  earlier  to  one  of  the 
officers  in  the  steamship  company  where  he  was  employed;  and 
that  company  and  some  of  its  associated  lines,  approving  such 
method,  have  sought  to  enforce  it  by  charging  higher  rates  for 
freight  on  boxes  not  secured  in  the  manner  set  forth  in  the  patent. 
Complainant  fixes  the  date  of  his  invention  as  May  18,  1891,  when 
his  attention  was  drawn  to  a  packing  case  (containing  cigars)  which 
had  been  laced  with  the  cords  crossing  seams  on  the  inside,  and 
had  been  tampered  with  in  the  way  pointed  out  in  the  patent. 
Efforts  to  secure  such  boxes  against  similar  tampering  had  been 
going  on  for  years.  From  the  statements  in  the  patent,  and  from 
the  evidence  of  complainant's  own  witnesses,  it  is  manifest  that 
prior  to  his  alleged  invention  the  art  had  progressed  so  far  that 
boxes  were  in  common  use  which  had  two  holes  bored  in  each 
board  to  receive  a  securing  cord,  and  it  was  also  common  to  lace 
the  cord  through  each  and  every  hole,  into  one  hole  and  out  of  the 
next.  The  utmost  extent  of  complainant's  alleged  invention  con- 
sists, therefore,  in  so  beginning  the  operation  of  lacing  that  when 
such  operation  is  completed  the  securing  cord  will  cross  each  seam 
on  the  outside.  This  is  manifestly  an  extremely  narrow  invention, 
and  defendants  contend  that  it  is  not  patentable*  but  it  is  not  neces- 
sary to  enter  into  any  discussion  upon  that  branch  of  the  case. 
The  evidence  as  to  prior  use  seems  to  be  sufficient  to  defeat  the 
patent.  Three  witnesses  are  called  who  testify  that  for  some  time 
88  F.-^ 
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prior  to  1891  packing  boxes  were  occadcmally  laced  so  as  to  cross 
seams  on  the  outside.  One  of  these  is  a  defendant.  Cross-exam- 
ination brings  out  some  contradictions  in  the  testimony  of  the  other 
two.  The  rule  is  well  settled  that  evidence  of  prior  use  mnst  al- 
ways be  closely  scrutinized,  and  accepted  with  caution.  Nevertheless 
this  court  is  convinced  that  boxes  were  occasionally  thus  laced 
before  May,  1891.  The  measure  of  proof  required  to  establish  any 
proposition  must  necessarily  vary  with  its  degree  of  probability. 
Here,  upon  the  testimony  of  complainant's  own  witnesses,  and  on 
the  conceded  facts,  it  would  seem  to  be  an  almost  irresistible  infer- 
ence, even  without  any  more  direct  proof,  that  boxes  were  so  laced 
to  secure  them  against  thieves.  It  appears  that  the  only  purpose 
of  corfiing  was  to  obtain  such  security;  that  cording,  <rf  one  sort 
or  another,  had  been  used  for  years;  that,  as  one  of  complain- 
ant's witnesses  states,  it  was  in  the  early  80's  when  a  series  of 
holes  (two  to  each  board),  and  a  cord  passing  in  and  out  of  those 
holes,  came  into  use.  Witness  after  witness  testifies  that  during 
the  period  prior  to  1891  packing  boxes  were  "corded  in  different 
manners";  "different  shippers  had  different  methods";  there  was 
"no  systematic  way  of  cording";  "no  rule  for  any  special  system"; 
"no  standard  method";  that  "a  shipper  was  guided  by  his  own 
judgment."  When  Fig.  1  is  referred  to,  and  it  is  borne  in  mind 
that  the  cord  will  cross  the  seams  inside  or  outside  according  as  it  is 
first  inserted  into  one  particular  hole  or  the  adjacent  one,  or  accord- 
ing as  the  operation  of  lacing  is  begun  from  the  outside  or  the  in- 
side of  the  box,  and  that  the  result  may  even  depend  upon  whether 
the  man  who  does  the  lacing  is  right  or  left  handed,  it  surely  ought 
not  to  require  much  afBrmative  proof  to  establish  the  proposition 
that  boxes  during  that  period  were  sometimes  laced  with  tiie  cord 
crossing  seams  on  the  outside.    Complainant's  witness  Walker  says: 

"Tbere  were  two  holes  In  eacb  board.  By  Btarttng  tbe  cord  in  one  way, 
and  brtngluK  It  out  of  tbe  same  board  tbrongb  the  otber  bole,  the  cord  passed 
across  the  cracks  Inside  tbe  case.  By  reversing  the  lacing,  the  cord  passed 
oyer  tbe  cracks  on  the  outside  of  the  case." 

Complainant's  witness  McKeon  says: 

"Now,  to  start  the  cord  on  tbe  Inside  of  the  case,  up  throngh  one  hole, 
down  through  the  otber,  would  bring  tbe  cord  over  the  seam  on  the  inside 
of  the  case.  On  the  other  hand,  if  we  start  the  cord  on  the  outside  of  the 
case  (that  is,  going  down  through  one  bole,  and  up  through  the  other).  It 
would  bring  the  cord  over  the  seama  on  tbe  outside  of  the  case." 

Surely,  before  the  steamship  company  prescribed  a  definite  meth- 
od of  lacing,  it  must  have  been  wholly  a  matter  of  chance  whether 
a  box  was  laced  the  one  way  or  the  other;  and  for  that  reason 
the  evidence  of  complainant's  witnesses,  receiving  clerks  in  fright 
lines,  that  they  do  not  recollect  seeing,  prior  to  1891,  any  boxes 
so  laced  that  the  cord  crossed  seams  on  the  outside,  is  not  particn- 
larly  persuasive.  The  evidence  of  defendants'  witnesses,  on  the 
contrary,  confirms  what  the  ooort  might  almost  assume  without 
ptoot.     The  bill  is  dismissed. 
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,      (arcult  Court,  S.  D.  New  York.    Jnly  9,  1888.) 

L  Pathht  Buit8— PLRADine. 

An  averment  that  complainant  has  reason  to  believe  that,  unless  de- 
fendant Is  enjoined,  he  "will  continue  to  make  and  to  nse  and  to  sell  large 
nnmbers  of  the  aforesaid  typewriting  machines,  and  thereby  will  cause 
great  and  irreparable  loss,  damage,  and  4njary  to  your  orator's  aforesaid 
exclusive  rights,"  is  a  sufficient  averment  of  Irreparable  Injury  to  main- 
tain a  bin  for  Injunction. 

&  Same— Allboatiok  of  Time  or  iNmiNOBMBNT. 

An  averment  of  infringement  "after  the  Issuing  of  the  letters  patent  as 
aforesaid,  and  after  the  2d  day  of  July,  1892,  and  before  the  commence' 
ment  of  this  suit"  (December,  1897),  does  not  Import  that  defendant  has 
oontlnuoosly,  and  ever  since  the  date  named.  Infringed  the  patent,  and 
hence  does  not  make  the  bill  demurrable  for  laches. 

I.  Bamb— EqciTT  Jdhisdiction. 

A  bill  In  equity  for  Injunction  and  accounting  may  be  maintained  with- 
out averring  that  complainant  has  ever  put,  or  allowed  others  to  put,  the 
Invention  In  use,  or  that  the  validity  of  the  patent  has  been  acquiesced  In, 

or  established  by  an  action  at  law. 

L  Same— Averment  of  Infringembnt. 

An  averment  that  "said  defendant  •  •  •  did,  as  your  orator  is  In- 
formed and  believes,  without  the  license,"  etc.,  "♦  •  *  In  Infringement 
of  the  aforesaid  letters  patent,  *  •  •  make  *  *  *  and  vend  the  said 
Invention  and  patentable  improvements,"  Is  defective.  In  that  it  lacks  any 
positive  charge  that  defendant  does  infringe.  The  correct  form  Is,  "that 
plaintiff  has  been  Informed  and  believes,  and  therefore  avers,"  etc. 

This  was  a  suit  in  equity  by  Wyckofl,  Seamans  ft  Benedict 
against  the  Wagner  Typewriter  Company  to  restrain  the  alleged 
infringement  at  letters  patent  No.  466,947,  issued  to  Horace  K. 
Lamb  Jannary  12,  1892,  for  a  typewriting  machine.  The  oanse 
was  heard  on  danurrer  to  the  bill  for  want  of  equity. 

H.  D.  Donnelly,  for  complainants. 
Arthur  v.  Briesen,  for  defendant 

LACOMBE,  Circuit  Judge.  The  ground  of  demurrer  assigned  is 
"that  it  appears  upon  the  face  of  the  said  bill  that  the  complainant 
is  not  entitled  to  any  relief  against  this  defendant  in  a  court  of 
equity."  The  various  propositions  upon  which  it  is  sought  to  main' 
tain  this  demurrer  may  be  separately  considered : 

1.  It  is  contended  that  there  is  not  any  sufficient  averment  of 
irreparable  injury.     The  language  of  the  bill  is  that: 

"Your  orator  fears,  and  has  reason  to  fear  and  believe,  that,  unless  the 
said  defendant  is  restrained  by  a  writ  of  injunction,  •  •  •  It  will  continue 
to  make  and  to  use  and  to  sell  large  numbers  of  the  aforesaid  typewriting 
machines  [1.  e.  Underwood  typewriters,  already  averred  in  the  bill  to  be 
infringing  machines],  and  thereby  will  cause  great  and  irreparable  loss,  dam- 
age, and  Injury  to  your  orator's  ajforesald  exclusive  rights." 

This  averment  is  in  the  usual  form,  and  no  authorities  are 
cited  holding  it  to  be  insufficient.  The  cases  upon  the  brief  are 
]iot  patent  causes,  and  go  only  to  the  extent  of  supporting  the 
elementary  proposition  that  a  mere  allegation  that  "complainant 
will  suffer  irreparable  injnty"  is  insufBcient,  without  facts  to  sup- 
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port  It  Here,  however,  the  facts  are  alleged,  yix.  that  defendant, 
if  not  enjoined,  will  continue  to  Infringe  the  patent,  leaving  plain- 
tiff to  the  unsatisfactory  remedy  of  repeated  actions  for  damages. 
TliiB  would  seem  to  be  a  snflBcient  averment  of  fact  to  warrant  the 
prayer  for  relief.  Manufacturing  CSo.  v.  Booth,  24  O.  0.  A.  378, 
78  Fed.  878. 

2.  The  bill  avers  infringement  "after  the  issuing  of  the  letters 
patent  as  aforesaid,  and  after  the  2d  day  of  July,  1892,  and  before  the 
commencement  of  this  suit."  Defendant  contends  that  this  sentence 
should  be  construed  as  charging  infringement  on  and  after  July 
2,  1892;  and,  since  the  suit  was  not  b^un  until  December,  1897, 
it  further  contends  that  the  unexplained  delay  of  five  years  shoold 
be  sufficient  to  warrant  dismissal  of  the  bill  on  the  ground  of  com- 
plainant's laches.  That  the  phraseology  of  the  averment  above 
quoted  does  not  import  that  defendant  has  continuously,  and  ever 
since  the  date  named  therein,  infringed  the  patent,  was  expressly 
held  in  this  circuit  in  Brush  Electric  Co.  t.  Ball  Electric  Co.,  43  Ped. 
899,  where  precisely  similar  language  was  used  in  the  bill.  The 
objection  must  therefore  be  held  unsound. 

3.  The  contention  mainly  relied  on  by  defendant  is  that  the  bill 
does  not  allege  that  complainant  has  ever  put,  or  allowed  others 
to  put,  the  invention  into  use,  by  any  manufacture,  sale,  or  nse 
thereof,  nor  that  the  rights  of  the  owner  of  the  patent  have  been 
acquiesced  in,  or  Its  validity  determined  in  an  action  at  law.  In 
support  of  the  proposition  that  a  patentee  who  does  not  manu- 
facture, sell,  or  license  under  his  patent  is  not  entitled  to  injunc- 
tion, defendant  cites  the  case  of  Hoe  v.  Knap,  27  Fed.  204,  in  the 
Seventh  circuit,  and  a  dictum  of  one  of  the  judges  concurring  in 
the  decision  of  the  circuit  court  of  appeals  in  the  First  circuit 
in  New  York  Paper-Biig  Mach.  &  Mfg.  Co.  ▼.  Hollingsworth  ft 
Whitney  Co.,  5  U.  S.  App.  327,  5  C.  C.  A.  490,  and  56  Fed.  224. 
In  Germain  v.  Wilgus,  29  U.  S.  App.  564,  14  C.  C.  A.  561,  and  67 
Fed.  597,  the  court  of  appeals,  in  the  Ninth  circuit,  held  that  there 
was  no  equity  in  a  bill  for  injunction  and  accounting  in  a  patent 
suit  which  contained  "no  allegations  showing  that  this  patent 
right  had  been  long  recognized  by  the  public;  no  allegations  show- 
ing that  its  validity  had  ever  been  determined  in  an  action  at  law." 
The  rule  thus  laid  down  would  seem  to  introduce  a  most  cumber- 
some, dilatory,  and  unsatisfactory  practice.  In  cases  where  in- 
fringements commenced  as  soon  as  the  patent  was  published  to  the 
world,  it  would  be  impossible  for  the  patentee  to  show  long-con- 
tinued acquiescence  by  the  public,  and  he  could  obtain  no  relief 
against  infringements  until  after  he  had  secured  a  verdict  from 
a  jury  sustaining  the  validity  of  his  patent.  However  valuable 
may  be  the  conclusions  of  a  jury  in  ordinary  causes,  it  certainly 
seems  to  be  the  universal  opinion  of  the  bar  in  this  circuit,  as  it 
undoubtedly  is  of  this  court,  that  such  a  method  of  determining 
the  issues  of  fact  in  patent  causes  is  most  unsatisfactory.  During 
the  11  years  the  writer  has  sat  on  the  drcult  bench,  there  has  not 
been  in  this  court  a  single  jury  trial  in  a  patoit  cause.  When 
one  remembers  the  careful  study  of  intricate  machinery,  the  nuuup- 
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Illation  of  models,  the  reading  and  re-reading  of  technical  evi- 
dence, the  elaborate  comporisoD  of  documents  coached  in  language 
which  certainly  is  not  that  of  common  speech,  the  dose,  liard 
thinking,  sometimes  prolonged  for  weeks,  which.  In  the  case  of  a 
complicated  patent,  has  to  be  gone  through  with,  before  a  judge, 
however  long  his  experience  with  such  causes,  is  able  to  reach  a 
conclusion  on  the  issues  of  fact,  which,  even  if  erroneous,  presents 
at  least  the  appearance  of  a  logical  train  of  reasoning  in  its  sup- 
port, it  seems  safe  to  say,  a  priori,  thaf  the  decision  of  such  "ques- 
tions by  an  ordinary  jury,  imprisoned  for  a  few  hours,  with  nought 
but  their  vague  recollections  of  the  evidence,  would  be  a  lottery. 
Their  verdict  might  sometimes  be  correct,  but  it  would  rarely  be 
intelligent.  For  these  reasons  this  court  is  averse  to  rendering  a 
decision  which  would  introduce  such  a  practice  into  this  circuit, 
until  constrained  so  to  do  by  controlling  authority.  The  points 
raised  by  the  defendant  were  decided  adversely  to  their  proponent 
in  this  circuit  in  Wirt  v.  Hicks,  46  Fed.  71,  and  that  decision  will 
be  followed  here.  See,  also,  Campbell  Printing-Press  &  Mfg.  Co. 
v.  Manhattan  Ry.  Co.,  49  Fed.  930,  and  Mill  Co.  v.  Coombs,  89  Fed. 
803. 
4.   As  to  infringement,  the  averment  of  the  bill  is: 

"Said  defendant  *  •  •  did,  as  your  orator  !b  Informed  and  bellevea,  with- 
out the  license,"  etc.,  *••  •  •  in  Infringement  of  the  aforesaid  letters  pat- 
ent, *  •  *  make  •  •  *  and  vend  the  said  Invention  and  patented  Im- 
proTements." 

It  is  suggested  that  there  is  lacking  here  any 'positive  charge  that 
defendant  does  infringe^  Wie  bill  is  open  to  this  criticism.  The 
correct  form  of  averment  Is  that- set  forth  in  Story,  Eq.  PI.  (8th  Ed.) 
p.  249,  viz.  'nhat  plaintiff  has  been  informed  and  believes,  and 
therefore  avers."  The  objection  is  rather  hypercritical,  but  appears 
to  be  sound.  The  demurrer  Is  therefore  sustained,  with  leave  to 
complainant  to  amend,  but  without  costs. 


KELLER  T.  STBATTSS  et  al. 

(Circuit  Court,  8.  D.  New  York.    July  11,  1898.) 

Patekt  Suits— Intebroqatobieb. 

Interrogatories  requiring  defendant  to  state  bow  many  of  the  alleged 
Infringing  articles  be  bas  manufactured  since  a  given  date,  and  bow 
many  he  now  has  on  hand  for  sale,  are  too  broad.  They  should  be  confined 
to  the  Inquiry  whether  he  manufactured,  used,  or  sold  any  of  such  articles, 
and  whether  be  bad  any  now  on  hand  for  sale.  For  complainant  has  no 
right  to  ask  for  the  details  of  defendant's  business  until  be  has  established 
the  validity  of  bis  patent,  and  shown  a  right  to  an  accounting. 

TbiB  was  a  suit  in  equity  by  Arthur  H.  Keller  against  Jacob 
Strauss  and  Carl  Strauss  for  alleged  infringement  of  a  patent.  The 
cause  was  heard  on  exceptions  to  the  answer  for  insufficiency',  for 
that  defendants  have  not  answered  interrogatories  numbered  1 
and  2. 

Briesen  &  Elnauth,  for  complainant. 
Morphy  &  Metcalf,  for  defendants. 


Digitized  by 


Google 


518  88  FBIOBaAL  RBFO&TSB. 

LACOMBE,  Circuit  Jndge.  The  snit  is  for  infringement  of  a  pat- 
ent    The  interrogatories  are  as  follows: 

"(1)  How  many  toys  of  the  coustructioii  of  the  toy  hereto  annexed  and 
herewith  filed,  and  marked  'Exhibit  A,'  did  yon  manufactnre,  nae,  or  sell, 
within  the  United  States  of  America,  since  the  8tb  day  of  October,  1895,  and 
before  the  commencement  of  this  action?  (2)  How  many  such  toys  bare  yon 
now  on  hand  for  sale?" 

The  toy,  Exhibit  A,  is  the  patented  article,  and  the  date  of  the 
patent  is  October  8,  1895. 

The  complainant  relies  upon  Cqop  v.  Development  Inst,  47  Ped. 
899,  Same  v.  Same,  48  Fed.  239,'  and  especially  National  Hollow 
Brake  Beam  Co.  t.  Interchangeable  Brake  Beam  Co.,  83  Fed.  26. 
The  practice  sustained  in  these  decisions  is  one  to  be  encouraged, 
and  there  would  be  no  objection  to  complainant's  motion,  if  he  bad 
so  confined  his  interrogatories  as  to  propound  the  questions  material 
to  be  decided  upon  the  issues  presented  by  the  bill  and  answer,  viz. 
whether  defendants  had  infringed,  and  whether  future  infringe- 
ments by  them  may  be  anticipated.  Had  he  asked  whether  defend- 
ants had  manufactured,  used,  or  sold  any  toys  of  the  kind  claimed  to 
be  an  infringement,  and  had  any  of  such  toys  now  on  hand  for  sale, 
the  answers  called  for  would  have  been  material,  and,  if  answered 
in  the  affirmative,  would  have  been  suflBcient  to  establish  infringe- 
ment and  threatened  infringement.  But  complainant  has  so  ex- 
panded his  interrogatories  as  to  ask  for  details  of  defendants'  busi- 
ness with  which  he  has  no  concern  until  he  shall  succefed,  at  final 
hearing,  in  establishing  the  validity  of  his  patait,  and  showing  his 
right  to  an  accounting.  It  is  wholly  immaterial  to  the  issues 
raised  by  the  pleadings  how  many  infringing  articles  defendants 
may  have  made,  used,  and  sold.  The  distinction  here  suggested 
apparently  was  not  called  to  the  attention  of  Judge  Adams  in  the 
case  in  SB  Fed.,  but  objection  was  made  to  the  intenx^tory  as  a 
whole,  without  any  concession  that  the  first  half  of  it  was  entirely 
proper  and  material  on  the  question  of  infringement.  Complainant 
refers  to  a  recent  memorandum  of  Judge  Wallace  in  Regina  Music  Box 
Co.  V.  Paillard.  It  contains  nothing  to  indicate  that  proof  of  a  single 
bona  fide  sale,  under  circumstances  fairly  warranting  the  inference 
that,  unless  restrained  by  injunction,  defendant  may  be  expected 
to  continue  infringement,  is  not  sufficient  to  warrant  the  relief 
prayed  for.  Proof  of  a  single  sale  was  held  sufficient  in  this  circuit 
in  De  Floreas  v.  Raynolds,  14  Blatchf.  505,  Fed.  Cas.  No.  3,742.  Tliat 
case  has  been  repeatedly  followed,  and  never  overruled.  Certainly 
the  memorandum  in  Regina  Music  Box  Co.  v.  Paillard  does  not  lay 
down  any  different  rule.  Probably,  if  the  evidence  in  that  case  were 
examined,  it  would  be  found  that  there  were  some  other  defects  in 
complainant's  proof  of  infringement     The  exceptions  are  overruled. 
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SOHWABTZ  T.  HOtrSMAN. 
(Circuit  Court,  B.  D.  New  York.    July  8,  1898.) 

L  Pboobsb  Patents — Infrtkobmbnt. 

Infringement  of  a  patent  for  a  process  of  manufacture  must  be  shown 
by  satisfactory  proof  that  defendant  uses  the  process.  Similarity  or  even 
Identity  of  appearance  In  the  product  will  no't  sufiBce. 

a.  Bake— Letfrinoement — Method  ok  Embossing  Paper. 

The  Schwartz  patent,  No.  332,444,  for  an  Improvement  In  embossing 
plastic  material,  Is  confined  to  cards  on  which  the  whole  surface  sheet  has. 
been  applied  before  the  process  of  embossing  begins,  and  does  not  covet 
any  process  for  cutting  letters  or  figures  out  of  sheets  of  paper,  and  there- 
after affixing  them  to  the  surface  of  the  card. 

8.  Sams. 

The  Schwartz  patent,  No.  389,589,  for  an  improvement  In  the  art  of 
"ornamenting  cardboard  with  letters  or  designs,  or  both,  for  forming 
show,  gift,  or  sign  cards,"  In  which  the  only  novel  feature  claimed  by  the 
patentee  Is  In  so  arranging  the  yarions  operations  that  the  same  movement 
of  the  die  cuts  the  letter  out,  and  presses  it  upon  the  aortace  where  It  la 
to  be  affixed,  Is  void  for  want  of  Invention. 

This  ifl  a  snit  in  equity  by  Charles  Schwartz  against  Moses  Hous- 
man  for  infringement  of  two  patents  relating  to  the  forming  and  em- 
bossing of  cards,  etc.     Final  bearing  upon  pleadings  and  proofs. 

H.  A.  West,  for  complainant. 
Wilton  D.  Donn,  for  defendant. 

LACOMBE,  Gircait  Jodge.  This  suit  Is  brought  apon  two  pat- 
ents, both  issued  to  complainant.  The  first  (No.  332,444),  dated 
December  15,  1885,  is  for  an  improTatnent  in  embossing  plastic  ma- 
terial. The  Bpeciflcation  sets  forth  that  the  invention — 
"Relates  more  especially  to  a  new  method  of  embossing  paper,  and  It  has  for 
Its  object  to  prevent  the  surface  of  the  raised  portions  of  the  paper  from  crack- 
ing, as  with  the  ordinary  method,  which  gives  the  work  a  ragged  and  un- 
finished appearance.  The  invention  consists  In  Incising  the  upper  surface  of 
the  sheet  or  card  to  be  embossed  with  the  outline  of  the  letters  or  figures  to 
be  raised;  the  Incisions  being  made  relatively  to  the  dies,  and  of  sufficient 
depth  only  to  pass  through  the  upper  layer  or  surface  of  the  sheet,  so  that 
when  the  sheet  or  card  la  submitted  to  pressure  between  the  dies,  the  stretching 
of  the  fibers  will  not  break  or  tear  the  surfaces  encompassed  by  the  incisions. 
*  *  *  The  sheet  to  be  embossed  has  a  thin  facing  sheet,  usually  of  orna- 
mental paper.  Before  submitting  the  sheet  of  cardboard  to  pressure  between 
the  embossing  dies,  I  outline  with  a  sharp  instrument  on  the  facing  sheet 
the  figures  or  letters  to  be  raised  in  embossing  the  sheet.  By  the  use  of  the 
sharp  Instrument  the  facing  sheet  is  cut  through,  so  as  to  sever  from  the 
remainder  of  the  dieet  the  portion  of  the  sheet  which  will  be  raised  in  em- 
bossing. In  this  manner  the  stretching  of  the  fibers  at  [the  edge  of  the 
raised  portions]  when  the  sheet  is  embossed  does  not  break  or  tear  the  [raised] 
portions  of  the  sheet,  as  by  the  old  method,  but  leaves  them  fiat  and  con- 
tinuous, so  that  they  form  a  perfectly  smooth  and  continuous  surface  or  fin- 
ish for  the  raised  faces  of  the  letters  or  figures." 

The  claim  is: 

"The  method  herein  described  of  embossing  paper  and  other  plastic  sub- 
stances, which  consists  in  Incising  the  upper  surface  of  the  sheet  to  be  em- 
bossed In  outline  of  the  figure  to  be  raised;  and  then  subjecting  the  sheet  t» 
pressure  In  embossing  dies,  and  raising  the  material  along  the  lines  of  Incision. 
BQbstantlally  as  and  for  the  purposes  set  forth." 
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It  is  manifest  that  this  patent  does  not  cover  any  process  for  cot- 
ting  letters  or  figures  out  of  sheets  of  paper,  the  letters  or  figures 
being  thereafter  afSxed  to  the  surface  of  the  card.  On  the  contrary, 
the  process  of  the  patent  is  confined  to  cards  on  which  the  whole 
surface  sheet  had  been  applied  before  the  process  of  embossing  began. 
The  very  difficulty  which  the  patentee  sought  to  remedy  arose  be- 
cause the  surface  sheet  was  already  affixed  to  the  card,  wherefore 
the  material  was  exposed  to  strains  when  letters  or  figures  wore 
embossed;  the  material  forced  outward  by  the  bosses  pulling  away 
from  the  rest  of  the  material  rigidly  fastened  to  the  surface  of  the 
card,  and  thus  producing  cracks  and  tears.  If  the  surface  sheet 
were  not  attached  to  the  card,  no  such  difficulty  would  occur.  Com- 
plainant's patent  therefore  must  be  confined  to  a  sheet  or  card  al- 
ready surfaced.  It  will  be  noted,  also,  that  the  process  is  twofold: 
first  ("before  submitting  the  •  •  •  cardboard  to  pressure  be- 
tween the  embossing  dies"),  the  letters  or  figures  are  outlined  with 
"a  sharp  instrument"  (apparently  not  the  embossing  die)  on  the  facing 
sheet,  the  facing  sheet  being  cut  through  so  as  to  sever  the  portion 
"which  will  be"  raised  in  embossing  from  the  rest  of  the  sheet;  sec- 
ond, the  sheet  to  be  embossed  is  "then"'  (i.  e.  after  the  incisions)  sub- 
jected to  pressure  in  the  embossing  dies.  An  alternative  method  is 
pointed  out,  whereby  the  letters  are  partly  cut  out  of  the  rest  of  the 
surface  sheet  before  such  sheet  is  applied  to  the  card.  In  both 
methods  the  letters  or  figures  are  cut  in  whole  or  in  part,  and  the 
whole  surface  material,  including  so  much  as  is  embraced  in  the  let- 
ters and  figures,  and  also  the  rest  of  the  surface  sheet,  is  secured  to 
the  card  before  the  embossing  process  b^ins.  Or,  in  other  words, 
the  process  is  one  whereby  the  surfacing  or  surface  or  upper  layer  of 
a  card  may  be  itself  embossed,  along  with  the  card,  without  showinj 
any  evidences  of  distortion  either  on  its  fiat  or  on  its  elevated  surface. 

Inasmuch  aa  the  claim  is  for  a  process  of  manufacture,  infringe- 
ment must  be  shown  by  satisfactory  proof  that  defendant  uses  the 
process  of  the  patent.  Similarity  or  even  identity  of  appearance 
in  the  product  will  not  suffice.  The  evidence  upon  which  the  com- 
plainant relies  to  show  infringement  is  as  follows:  The  defendant 
admitted)  that  a  certain  ornamental  cardboard  sign,  known  as  the 
"Cartridge  Sign,"  was  made  by  him.  Complainant  testified  that  his 
experience  as  a  sign  maker  enabled  him  to  say  from  mere  inspection 
that  it  had  been  made  by  the  methods  described  in  his  two  patents. 
Cross-examination,  however,  deprives  this  testimony  of  any  weight 
since  the  witness  admits,  as  to  another  similar  sign,  which  he,  in  like 
manner,  at  first  decided  to  be  an  infringement,  that,  when  he  wt» 
assured  it  was  not  made  according  to  his  process,  he  thought  he  must 
be  mistaken.  Finally  he  admits  that  the  cartridge  sign  could  have 
been  made  without  the  use  of  his  process.  John  Bchafor  testified 
that  since  1885  he  has  made  for  defendant  both  embossing  and 
stamping  dies  for  show  cards,  according  to  design,  including  em- 
bossing dies  similar  in  design  to  the  lettering  of  the  cartridge  sign; 
that  he  supposed  the  die  was  intended  to  be  heated  when  in  use,  bot 
that  nothing  was  said  about  that;  that  all  embossing  dies  have  a 
cutting  edge  surrounding  the  outlines  of  the  letter  or  figure;  and 
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thereafter,  by  means  of  embossing  dies,  elevating  so  mach  of  such 
surface  layer  as  is  included  within  the  cuts,  leaving  the  rest  of  the 
surface  layer  in  situ.  So  far  as  ai^ars  from  the  testimony  of  this 
last  witness,  the  process  employed  cut  the  stocking  entirely  out,  and 
pasted  the  cut-ont  stocking  to  the  card  after  such  card  had  been  em- 
bossed by  the  "first  impression" ;  the  rest  of  the  sheet  of  paper  out  of 
which  the  stocking  was  cut  being  entirely  removed,  and  never  at  any 
time  properly  within  the  description  "upper  layer  or  surface  of  the 
card."  The  testimony  is  insufficient  to  establish  infringement  of  the 
process  of  the  first  patent  in  suit. 

The  second  patent.  No.  389,589,  dated  August  28,  1888,  is  for  an 
improvement  in  the  art  of — 

"Ornamenting  cardboard  with  letters  or  designs,  or  both,  for  forming  sbow, 
gift,  or  sign  cards;  and  the  inyentlon  consists  In  cutting  the  ornament  In  a 
die,  and  at  the  same  time  applying  It  to  the  surface  of  the  main  card." 

Tbe  claim  is  for: 

"The  method  herein  described  of  ornamenting  cards  in  relief,  which  consists 
In  placing  a  sheet  of  ornamental  paper,  coated  with  adhesive  material,  in  a 
die  having  raised  letters  or  ornaments,  with  sharp  and  raised  catting  edges, 
then  placing  the  sheet  to  be  ornamented  upon  the  coated  surface  of  the 
ornamental  paper,  and  subjecting  both  to  a  heavy  pressure;  thus  cutting  and 
sticking  the  latter  to  the  sheet  all  at  one  and  the  same  operation." 

The  patentee  invented  no  new  machine;  he  merely  used  the  old 
instrumentalities,  so  supplemented  and  directed  by  manual  opera- 
tions as  to  reach  the  result  aimed  at;  and  it  is  only  the  method  or 
process  of  overlaying  described  in  the  patent  which  the  patent  cov- 
ers. It  was  old  to  cut  letters  out  of  paper  of  one  color,  and  paste 
them  on  cardboard  surfaced  with  paper  of  a  different  color.  It  was 
old  to  cover  the  paper  with  adhesive  material  before  the  letters  were 
cut  out.  It  was  old  to  affix  the  cut-out  letters  by  pressure.  It  was 
old  to  cut  out  letters  by  means  of  sharp-edged  dies  pressed  down 
upon  the  paper.  It  was  old  to  use  dies  in  combination  with  a  press. 
The  only  novel  feature  which  the  patentee  claims  to  liave  introduced 
consists  in  so  arranging  the  various  operations  that  the  same  move- 
ment of  the  die  cuts  the  letter  out,  and  presses  it  upon  the  surface 
where  it  is  to  be  affixed.  It  would  seem  not  to  require  the  exer- 
cise of  any  inventive  faculty  to  devise  such  a  process;  and  when  it 
appears  that  a  similar  synchronizing  of  movement  and  function  was 
well  known  in  the  art  of  inlaying  wood  (Chinnock's  patent,  No.  1.33,- 
697,  December  10,  1872),  and  of  cutting  labels  out  of  printed  or  litho- 
graphed sheets  and  affixing  them  to  the  ends  of  bobbins  (English  pat- 
ent to  Paterson,  No.  42,  of  1871),  it  is  difficult  to  find  in  the  process 
described  by  the  patentee  invention  sufficient  to  sustain  a  patent 
Decree  for  defendant  on  both  patents. 
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THB  RITA. 

(District  Court,  8.  D.  New  York.    June  27,  1898.) 

Saltagb — DbIiAWabe  Bueakwatbr— Extreme  Peru.. — Short  Sebtiob. 

The  R.,  having  drifted  within  50  or  100  yards  of  Delaware  breakwater 
In  a  northeast  storm,  and  being  in  extreme  peril  in  case  of  any  increase 
In  the  storm,  was  rescued  by  the  tug  P.  In  a  few  hours'  service.  One- 
eighth  of  the  values  saved  was  awarded,  being  13,466. 

This  was  a  libel  in  rem  by  William  J.  Minford  and  another  against 
the  bark  Bita,  her  cargo  and  freight,  to  recover  compensation  for 
salvage  services. 

Peter  S.  Carter,  for  libelants. 

Gowen,  Wing,  Patnam  &  Burlingham,  for  claimant. 

BBOWN,  District  Judge.  The  salvage  compensation  claimed  in 
the  above  libel  is  for  services  rendered  to  the  bark  Bita  by  the  steam' 
tng  Protector  in  the  forenoon  of  April  28,  1898,  in  coming  to  the  re- 
li^  of  the  Rita  not  far  from  the  East  Lighthouse  at  the  Delaware 
breakwater  during  a  severe  storm,  and  towing  her  inside  the  break- 
water. The  towage  service  was  altogether  from  one  to  two  hours, 
from  9 :30  to  l\fSO  a^  m.,  although  the  tug  lay  by  the  Bita  during 
the  afternoon  until  about  6  p.  m.  A  sevore  northeasterly  gale  had 
been  raging  for  about  two  days  previous.  The  tug  Protector  bound 
north  with  a  tow  had  put  in  to  the  Delaware  breakwater  two  days 
before.  The  Bita  had  come  to  anchor  about  a  half  mile  outside  of 
the  breakwater,  and  up  to  midnight,  preceding  the  salvage  service, 
she  had  drifted  to  within  about  50  or  100  yards  of  the  breakwater, 
having  lost  most  of  her  anchors.  She  had  set  signals  of  distress  and 
was  in  a  perilous  position.  Had  she  continued  to  drift  and  reached 
the  breakwater  wall  before  the  storm  subsided,  there  is  no  doubt  that 
both  ship  and  cargo  would  have  been  a  total  loss  and  that  more  or 
less  of  the  crew  must  have  lost  their  lives.  In  her  behalf  it  is  stren- 
uously claimed  that  she  was  not  drifting  after  midnight  preceding 
the  salvage  service,  and  that  her  starboard  anchor,  the  force  of  the 
storm  having  somewhat  abated,  was  sufiQcient  to  hold  her.  The 
libelants  have  given  some  testimony  to  the  effect  that  she  was  still 
drifting  in  the  flood  tide  at  the  time  when  the  Protector  went  to  her 
relief  at  9:30  a.  m.  The  wind  was  then  hauling  to  the  northward  and 
by  the  next  morning  it  was  northwest.  This  favored  the  Rita,  and 
if  not  drifting  when  the  Protector  reached  her,  she  would  doubtless 
have  escaped  running  upon  the  breakwater  without  help. 

As  respects  the  very  important  but  controverted  question  whether 
the  Bita  was  drifting  when  the  Protector  reached  her,  I  am  inclined  to 
give  superior  credit  to  the  testimony  of  the  Bita's  master  and  ofB- 
ceiB.  Their  opportunities  for  observing  and  knowing  the  exact  truth 
were  far  superior  to  those  of  the  libelants'  witnesses^  most  of  whom 
were  not  in  a  position  to  judge  upon  this  point  with  acciuracy.  EUid 
the  Rita  moreover  been  observed  by  the  Protector  to  be  drifting 
towards  the  shore  from  about  6  o'clock  in  the  morning,  when  she 
first  became  visible  to  the  Protector,  it  is  not  probable  that  liie  Pro^ 
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tector  would  have  delayed  making  earlier  and  more  persistoit  endeav- 
ors to  reach  her.  It  is  said  that  the  Protector  waited  until  the  sea 
somewhat  abated;  and  this  partial  sabsidenoe  of  the  storm  makes 
more  probable  the  truth  of  the  testimony  of  the  officers  of  the  Bita, 
that  she  was  not  then  drifting. 

The  situation  of  the  Bita  was  nevertheless  one  of  extreme  peril, 
in  case  the  violence  of  the  storm  should  be  renewed;  and  the  help 
rendered  to  her  was  most  timelj  and  efficacious.  She  was  rescued 
without  loss. 

The  value  of  the  Protector  was  $20,000.  She  was  insured  for 
only  about  |12,000.  The  value  of  the  Rita,  with  stores  and  freight, 
was  about  |5,000;  and  her  cargo  of  sugar  was  valued  at  |22,727,  all 
of  which  must  have  been  a  total  loss  had  she  drifted  upon  the  break- 
water. In  rendering  the  salvage  service  the  Protector  sustained  no 
loss;  but  she  was  exposed  to  some  sea  perils.  Taking  all  the  cir- 
cumstances into  account,  I  think  an  allowance  of  one-eighth  of  the 
values  saved  will  be  an  appropriate,  liberal  and  just  compensation, 
and  in  consonance  with  the  principles  on  which  salvage  awards 
should  be  based,  as  expressed  by  Mr.  Justice  Bradley  in  the  passage 
BO  often  quoted  from  the  case  of  The  Snliote,  5  Fed.  102.  Of  the 
award,  one-third  should  go  to  the  master  and  crew  and  the  residue  to 
the  owners.  One  hundred  dollars  should  be  first  paid  to  the  master 
from  the  one-third,  and  the  rest  divided  among  the  master  and  crew  in 
proportion  to  their  wages. 

Decree  accordingly  with  costs. 


THE  VICTOKIA. 

(District  Court,  S.  D.  New  York.    May  10,  1898.) 

Tno  AHD  Tow— Duty  to  Land  Tow  CARBPni:,i,T— Proo»  of  Violewck. 

A  loaded  canal  boat  was  landed  by  the  V.  at  night  at  the  end  of  Bock- 
land  Pier.  Soon  afterwards  she  leaked  so  that'  she  had  to  be  beached. 
The  crash  of  the  landing  was  heard.  The  blow  threw  dishes  from  the 
cabin  cupboard,  and  two  planks  were  found 'cracked  and  a  third  sprung 
off  at  one  end  of  the  canal  boat.  Rdd,  sufficient  evidence  of  a  violent  land- 
ing to  make  the  tug  liable  for  loss  o(  the  cargo. 

This  was  a  libel  in  rem  by  Horatio  G.  Craig  &  Co.  against  the  steam- 
tug  Victoria,  to  recover  damages  resulting  from  alleged  negligent 
towage. 

James  J.  Macklin,  for  libelants. 

Amos  Van  Etten,  for  claimant 

BBOWN,  District  Judg&  There  is  do  doubt  that  tugs  In  under- 
taking the  towage  of  canal  boats  as  well  as  of  any  other  craft,  are 
entitled  to  assume,  in  the  absence  of  notice  to  the  contrary,  tiiat 
the  boats  are  in  reasonably  sound  condition  and  able  to  receive 
without  damage  all  the  usual  and  ordinary  contacts  of  navigation, 
whether  in  maMng  up  or  shifting  the  tow,  or  in  landing  the  boats  at 
the  piers.     Bat  this  rnle  in  no  way  justifies  any  rude,  rough  or  indif- 
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ferent  handling  of  boats,  nor  absolves  the  tug  from  the  dnty  of  nay!> 
gating  with  reasonable  care,  so  as  to  avoid  conti-acts  that  may  be- 
come injurious.  In  every  case  the  question  of  liability  for  damage 
must  be  determined  from  all  the  circumstances  in  evidence,  depend- 
ing on  whether  the  blow  was  one  of  unnecessary  violence,  and  there- 
fore indicative  of  lack  of  reasonable  care,  under  the  circumstances 
of  the  case. 

The  Victoria  in  this  case  took  the  libelants'  canal  boat  from  the 
tow  in  mid  river,  a  little  above  Rockland  Lake,  for  the  purpose  of 
landing  her  at  the  end  of  the  dock  at  that  point,  whence  she  might 
afterwards  proceed  across  the  river  to  Tarrytown.  There  was  noth- 
ing in  the  circumstances  of  the  wind  or  weather,  tlie  wind  being  from 
the  westward,  to  make  the  landing  at  the  Rockland  Lake  Dock  at 
this  time  difQcult,  or  in  any  wise  different  from  ordinary  landings  at 
night  The  tug  came  down  nearly  in  line  with  the  dock,  on  the 
last  of  the  flood  tide,  and  the  starbcmrd  bow  of  the  canal  boat  struck 
the  spring  piles  at  the  upper  comer  of  the  dock.  In  a  few  moments 
afterwards  she  was  found  to  be  leaking  so  badly  that  she  had  to  be 
beached  in  the  basin.  Subsequent  examination  showed  that  two 
planks  in  her  starboard  bow  at  about  the  light  water  line  were 
cracked,  and  that  another  plank  lower  down  and  running  from  the 
stem  obliquely  downwards  and  partly  beneath  the  bottom,  was 
sprung  oft  at  the  lower  end,  so  as  to  admit  water  freely.  A  disin- 
terested witness  inside  the  basin  and  asleep  upon  his  boat,  was  awak- 
ened by  the  crash;  and  the  blow  was  sufQcient  to  burst  open  the 
door  of  the  cupboard  in  the  cabin  of  the  canal  boat  and  throw  the 
dishes  out  upon  the  floor.  This  is  certainly  not  an  ordinary  mode  of 
landing.  The  circumstances  seem  to  me  to  indicate  very  clearly  a 
too  rapid  approach  to  the  pier,  and  a  landing  altogether  unjustifiable 
where  there  are  no  special  circumstances  of  difficulty  from  wind, 
waves  or  weather. 

There  is  some  difference  in  the  testimony  concerning  the  proper 
respiking  of  the  planks  of  this  boat  that  ran  underneath  the  water 
line.  There  in  some  evidence  supporting  the  captain's  testimony 
that  the  boat  had  been  respiked  since  she  was  built  in  1891;  but 
there  is  no  distinct  evidence  that  more  than  one  new  spike  wAs 
placed  in  the  plank  that  started  off.  This  new  spike  however  was 
in  the  end  that  started  off,  and  all  the  spikes  both  new  and  old  in  that 
part  of  the  plank,  were  broken  by  the  blow. 

It  is  unnecessary  to  make  any  finding  as  regards  the  perfect  suffi- 
ciency of  the  spiking  of  the  plank  in  question,  since  the  canal  boat  is 
not  a  party  to  this  actipn.  I  cannot  avoid  finding  upon  the  evidencft 
that  the  contact  was  one  of  unnecessary  violence,  and  without  rea- 
sonable exciuse;  and  that  the  tug  is,  therefore,  answerable  for  the 
damage  resulting  to  the  cargo. 

Decree  accordingly. 
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LINKLATBB  T.  HOWELL  et  aL 
(District  Conrt,  8.  D.  New  York.    May  10,  1898.) 

L   CHARTKB  PABTT — Ck)NBTRDCTIOH  OF  DUSNAOB  Cl^UBE. 

The  provision  that  a  charterer  shall  "furnish  rattans,  sapan  wood  and 
bamboos  at  charterer's  option  as  much  as  required  by  tbe  master"  does  not 
require  the  master  to  call  for  or  use  such  woods  when  the  ship  already 
has  a  sufficient  supply  of  customary  wood  dunnage. 
2.  SuoAR  Oaboo— Short  DBiiiVBRT— 8ba  Psrils— CosTOM-HonsR  WRieHTs- 
PKBifHT  Payable. 

Of  a  cargo  of  14,263  baskets  of  sugar  shipped  In  Java,  62  were  broken 
np  or  missing  on  delivery  at  New  York:  of  the  52,  27  could  be  Identifled 
by  pieces;  the  remaining  26  were  represented  by  a  heap  of  small  Crag- 
ments.  The  vessel  met  heavy  weather,  and  in  a  part  of  tbe  cargo  many 
bags  had  burst  and  there  had  evidently  been  much  working  and  break 
age  from  rolling  and  pitching.  On  arrival  the  weight  was  carefully  taken 
by  the  custom-house  authorities,  showing  less  than  the  ordinary  loss  of 
weight  as  compared  with  that  given  by  the  bills  of  lading,  but  consid- 
erably less  than  the  weights  taken  by  unofficial  weighers,  16  months 
afterwards.  Held,  that  the  custom-house  weight  was  entitled  to  superior 
credit  as  to  the  weight  on  arrival,  and  that  freight  should  be  computed 
on  that  weight;  that  the  evidence  Indicated  a  delivery  by  the  ship  of  all 
the  sugar  received  on  board,  and  that  the  26  missing  baskets  were  snffi- 
ciently  accounted  for  by  sea  perils  and  tbe  promlscuoua  fragments,  and 
that  no  shortage  was  established. 

This  was  a  libel  in  personam  by  William  Linklater  against  Benja- 
min H.  Howell  and  others  to  recover  freight  nnder  a  charter  par^. 

Convers  &  Kirlin,  for  libelant 

Bntler,  Kotman,  Joline  &  Mynderse,  for  respondents. 

BBOWN,  District  Judge.  The  questions  at  issue  are  whether  the 
consignees  of  the  sugar  should  pay  freight  according  to  tJie  weight 
as  determined  by  the  custom-house  weighers,  or  as  indicated  upon  a 
long  subsequent  weight,  as  well  as  pay  damages  for  the  nondeliTery 
of  31  baskets  of  sugar. 

I  have  examined  the  evidence  and  the  briefs  with  care.  It  will  be 
sufScient  to  state  my  conclusions  without  a  discussion  of  the  very 
numerous  and  complicated  details  involved,  or  a  specific  reference 
to  the  arguments  of  counsel. 

1.  The  weight  of  evidence  clearly  establishes  that  the  dunnage 
was  sufficient  and  in  accordance  with  the  customary  practice  for 
such  cargoes. 

2.  The  provision  of  the  charter  party  that  the  charterer  should  fur- 
nish rattans,  sapan  wood  or  bamboos  at  charterer's  option  "as  much 
as  required  by  the  master"  was  not  designed  to  dispense  with  the 
use  of  such  ordinary  wood  dunnage  as  the  ship  might  have,  bat  only 
to  require  the  charterer  to  make  good  any  deficiencies  in  what  the 
ship  had  by  a  supply  of  dunnage  of  the  kinds  specified,  those  being 
the  kinds  most  easily  obtainable  in  Java.  As  the  ship  had  a  su£Q- 
cient  supply  of  ordinary  wood  dunnage,  the  master  had  no  right  to 
demand  of  the  charterers  a  supply  of  additional  dunnage,  nor  did  he 
do  so ;  and  the  charterers  did  not  offer  to  furnish  any  bamboo  dunnage 
to  be  used  in  place  of  the  ordinary  wood  dunnage,  which  the  ship 
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already  had.     This  is  evidence  of  the  practical  construction  placed 
on  this  clause  by  both  parties. 

3.  The  number  of  baskets  broken  and  destroyed  was  nnnsnally 
large  The  parts  of  27  baskets  were  identifled,  and  are  thus  specil- 
ically  accounted  for.  Of  the  number  mentioned  in  the  bill  of  lading, 
6  being  noted  as  disputed  and  one  being  lost  overboard,  there  remain 
25  represented  only  by  promiscuous  fragments.  It  is  impossible  to 
say  however  that  the  large  heap  of  ddbris,  including  the  fragments 
of  baskets  so  much  ground  up  or  broken  as  to  be  incapable  of  being 
put  together  as  baskets,  is  not  sufficient  to  repres^it  the  missing  25; 
and  if  the  weight  of  the  custom-house  weighers  is  to  be  accepted  as 
correct,  the  result  shows  much  less  than  the  usual  loss  of  weight  in 
the  transportation  of  such  a  cargo;  so  there  would  be  no  sufficient 
ground  to  suspect  from  the  absence  of  complete  identification  of  all 
the  baskets  that  the  ship  had  not  delivered  all  the  sugar  she  had  re- 
ceived on  board.  There  is  general  evidence  that  die  did  deliver 
all  she  received  except  one  basket  lost  in  discharging. 

Doubtless  a  reasonable  account  must  be  given  for  the  failure  to 
deliver  the  requisite  number  of  baskets  in  specie.  Kermish  v.  Re- 
fining Co.,  42  Fed.  511,  and  49  Fed.  280.  But  I  think  this  is  suffi- 
ciently done.  The  bark  encountered  heavy  weather.  In  one  gale 
nearly  half  her  sails  were  blown  away,  and  she  rolled  heavily  for 
about  30  days.  The  baskets  were  from  different  districts  and  of  dif- 
ferent degrees  of  strength.  When  affected  by  dry  rot  they  become 
brittle.  The  whole  number  of  baskets  was  14,263.  The  evidoice 
shows  that  the  principal  loss  of  baskets  was  in  the  second,  third  and 
fourth  tiers  from  the  bottom,  in  the  forward  part  of  the  hold.  This 
indicates  the  probability  that  that  portion  of  the  shipment  might 
have  been  in  baskets  of  inferior  quality;  and  when  once  some  vacant 
spaces  were  made  by  the  bursting  of  some  baskets,  others  next  to 
them  of  quality  similar  would  be  likely  to  be  broken,  and  afterwards 
in  the  continuous  working  of  the  cargo  during  long-continued  heavy 
rolling  the  broken  baskets  would  naturally  be  more  or  less  ground 
up  into  fragments  incapable  of  being  pieced  together.  The  small 
number  of  only  26  that  became  indistinguishable  eccept  as  frag- 
ments in  a  cargo  of  upwards  of  14,000,  seems  to  me  in  no  way  incred- 
ible or  improbable  under  the  circumstances  proved,  and  not  indica- 
tive of  any  appropriation  of  the  baskets  on  the  part  of  the  ship  or  her 
crew.  I  think,  therefore,  that  the  broken  unidentified  baskets  are 
sufficiently  accounted  for  by  the  circumstances  of  the  voyage  and 
included  in  the  excepted  sea  perils.  See  The  Warren  Adams,  20 
C.  C.  A.  487,  74  Fed.  415,  416;  The  Sandfield,  79  Fed.  375;  The 
Mauna  Loa,  76  Fed.  837. 

4.  The  custom-house  weight  of  the  sugar  taken  on  the  discbarge 
of  the  cargo  shows  a  less  percentage  of  loss  than  usual  on  such  voy- 
ages. But  the  testimony  on  both  sides  is  strong  as  to  the  care 
and  accuracy  of  the  custom-house  weighers;  and  the  percentage  of 
loss  on  such  voyages  varies  greatly  under  different  circumstances. 

6.  The  weights  taken  subsequently,  after  15  months'  storage  at 
Hoboken  including  two  summers,  cannot  be  accepted  as  evidence 
of  the  weight  of  the  sugar  on  arrival  15  months  before,  superior  to 
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the  evidence  of  the  cnstom-bonse  weighers,  •who  carefully  took  the 
weight  at  the  time;  certainly  not  in  the  absence  of  any  positive  proof 
as  respects  the  care  of  the  sugar  meantime,  and  the  possible  causes 
of  loss  of  weight  in  the  interval.  Freight  was  payable  on  delivery 
and  according  to  the  weight.  No  objection  was  made  to  the  cnstom- 
house  weight  at  the  time  of  discharge,  but  only  to  the  failure  to 
produce  the  25  or  30  missing  baskets;  and  the  proofs,  as  I  have  said, 
sufficiently  account  for  these.  Had  any  exception  been  taken  by  the 
consignees  to  the  custom-house  weight,  it  should  have  been  made  at 
the  time  of  discharge.  It  is  said  that  the  cost  of  reweighing  wonld 
always  exceed  any  probable  error.  If  that  is  so,  it  confirms  what  is 
otherwise  indicated  as  the  practice  and  the  understanding  of  both 
parties  when  freight  is  to  be  paid  according  to  the  weight  of  sugar 
delivered,  viz.  that  the  custom-house  weight  should  be  accepted  for 
the  purpose  of  computing  the  freight  due.  As  the  ship  is  entitled  to 
the  payment  of  freight  on  delivery,  and  the  consignee  is  not  entitled 
to  delivery  except  on  payment  of  freight,  if  either  party  is  dissatis- 
fied with  the  official  weight,  steps  should  be  at  once  taken  to  ascertain 
the  true  weight  in  order  tiiat  the  ship  may  receive  her  freight  and 
the  consignee  his  goods.  If  this  is  not  done,  and  delivery  of  the  sugar 
is  made  and  accepted  upon  the  basis  of  the  custom-house  returns  with- 
out objection  at  the  time,  such  weight  should  be  regarded  as  the 
agreed  weight,  not  to  be  subsequently  set  aside  except  npon  very 
clear  and  conclnsive  evidence  of  mistake.  Here  there  is  no  sndi 
clear  evidence.  There  are  too  many  doubtful  circumstances  to  give 
the  subsequent  weighing  any  superior  credit.  There  may  have  been 
loss  during  the  interval  of  15  months  through  repeated  handling  of 
the  sugar,  or  by  pilfering  or  theft;  the  heat  of  two  snmmers  in  a 
Hoboken  warehouse  would  naturally  dry  out  the  sugar;  the  additional 
loss  of  weight  during  those  15  months,  even  if  the  subsequent  weigh- 
ings were  accurate,  was  at  about  the  same  rate  only  as  the  loss  aris- 
ing during  the  6  months  that  the  sugar  was  in  the  ship's  hold  subject 
to  much  less  drying  influences;  and  the  subsequent  weighing  may 
have  been  less  exact,  the  testimony  being  that  the  weights  returned 
by  private  weighers  are  usually  somewhat  smaller  than  the  returns 
of  the  custom-house  weights. 

The  libelant  is,  I  think,  entitled  to  the  amount  claimed,  less  the 
value  of  the  basket  lost  overboard. 


TEINIDAD  SHIPPING  &  TRADING  CO.  v.  FRAME,  ALSTON  &  CO.  et  aL 

(District  Court,  8.  D.  New  York.    February  23,  1898.) 

Gbnbbal  AvKKAaE— Stranding— Faii-crk  to  Supply  Proper  Chartb. 

The  steamship  I.  stranded  on  Nevis  Island  far  outside  of  the  direct  eonrse 
to  New  York,  and  the  line  of  the  Bailing  directions.  She  was  not  fully 
supplied  with  proper  charts,  and  was  directed  by  the  owners  to  skirt  the 
Windward  Islands  for  the  entertainment  of  passengers.  Btld.  that  the 
owners  were  responsible  for  the  lack  of  charts  and  for  the  risks  of  the 
course  they  directed,  and  could  not  claim  general  average  against  the  cargo 
for  the  expenses  caused  by  the  stranding. 
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This  was  a  libel  in  personam  by  tbe  Trinidad  Shipping  &  Trading 
Ck>mpanj  against  Frame,  Alston  &  Go.  and  the  Marine  Insurance 
Company  to  anforce  a  claim  for  general  average. 

Cowen,  Wing,  Putnam  &  Barlingham,  for  libelants. 
Butler,  Notman,  Joline  &  Mynderse,  for  respondenta 

BROWN,  District  Judge.  In  the  afternoon  of  March  23,  1896,  in 
clear,  calm  weather,  the  Irrawaddy,  an  iron  steamship  350  feet  long, 
1,697  tons  net  register  and  drawing  21^  feet,  while  on  a  voyage  from 
Granada  to  New  York,  with  general  cargo  and  about  20  passengers, 
struck  on  a  coral  reef  near  the  southwestern  part  of  Nevis  Island,  one 
of  the  Windward  Isles.  In  about  10  days,  and  after  removing  part 
of  the  cargo,  she  was  pumped  out  and  hauled  off,  towed  into  St.  Kitts, 
and  repaired  euflBciently  to  complete  her  voyage  to  New  York.  A 
general  average  statement  was  then  made  up,  in  which  tbe  respond- 
ents as  cargo  owners  were  charged  with  f3,459.93.  Of  tQa  sum  fl,- 
594.93  was  on  account  of  the  loss  and  damage  to  the  shipowners,  the 
residue  was  for  the  damage  to  cargo.  The  respondents  paid  the 
amount  assessed  on  account  of  the  cargo,  but  refused  to  pay  the 
amount  assessed  in  respect  to  the  alleged  sacrifices  of  the  shipowners, 
on  the  ground  that  the  accident  arose  through  the  improper  and  neg- 
ligent navigation  of  the  ship  too  close  to  Nevis  Island  under  instruc- 
tions from  the  libelants,  and  also  because  the  ship  was  not  equipped 
with  sufficient  charts  and  sailing  directions  for  navigation  in  those 
waters,  nor  was  the  master  acquainted  therewith.  The  libel  was 
filed  to  recover  fhe  balance  of  the  general  average  assessment. 

The  place  of  the  stranding  is  approximately  fixed  by  the  testimony 
of  the  master  of  the  Irrawaddy,  who  states  that  the  southern  ex- 
tremity of  Nevis  bore  from  the  ship  E.  f  S.  The  ship  was  stranded 
upon  two  ridges  of  rock  rising  about  6  feet  from  the  bottom  running 
about  E.  and  W.,  80  feet  apart,  and  each  about  12  feet  wide  and  about 
60  feet  long.  While  the  ship  lay  stranded  the  master  took  soundings 
and  found  five  or  six  fathoms  of  water  for  a  considerable  distance 
around.  The  distance  to  the  shore  was  not  measured,  but  was  esti- 
mated at  about  three-quarters  of  a  mile.  The  master  had  not  pre- 
viously been  in  these  waters. 

The  vessel  was  one  of  a  line,  known  as  the  Ghristall  Line,  running 
between  New  York  and  the  Windward  Isles.  She  had  taken  on  car- 
go at  Trinidad,  proceeded  to  Granada  where  she  completed  her  load- 
ing, and  left  Granada  bound  for  New  York  without  further  stop.  In 
the  direct  course  of  such  a  voyage,  she  would  not  naturally  approach 
Nevis  within  10  or  15  miles  in  following  the  sailing  directions,  or  the 
special  charts  of  that  region.  The  superintendent  of  the  line,  how- 
ever, had  given  instructions,  and  it  was  common  practice  for  vessels, 
to  go  much  nearer  to  the  islands  along  the  route,  for  the  entertain- 
ment of  the  passengers,  and  the  line  was  advertised  to  run  in  this  way. 
A  few  minutes  before  the  ship  struck,  the  captain  had  consulted  his 
bine  print  chart,  which  he  testifies  was  the  only  chart  supplied  to 
him.  This  chart  was  upon  a  small  scale,  and  gave  no  indication  of 
reefs  or  shoals.  The  enlarged  special  charts  of  the  Windward  Isles 
indicate  the  proper  course  to  New  York,  and  refer  to  re^s  and  shoak 
88  F.- 
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along  the  west  side  of  these  Islands  which  are  to  be  avoided.  The 
printed  sailing  directions  supplied  to  the  master  do  state  that  "the 
south  coast  of  Nevis  should  not  be  approached  nearer  than  a  depth  of 
12  fathoms."  The  island  is  of  volcanic  origin,  and  coral  reefs  are 
known  to  skirt  its  borders.  The  master  states  that  the  reefs  on  which 
he  ran  were  known  to  fishermen.  He  himself  was  not  familiar  with 
the  waters;  but  was  told  of  the  usage  to  ran  within  one-half  a  mile 
of  the  shore,  and  from  evidence  on  the  libelants'  part,  it  appears  tluit 
other  masters  were  accustomed  at  times  to  go  near  the  shore  for  its 
interest  to  passengers. 

There  is  some  evidraice  tending  to  show  that  a  copy  of  the  enlarged 
map  was  on  board  the  Irrawaddy,  brought  on  board  by  the  previous 
master,  Capt.  Legg.  His  testimony  on  this  point,  however,  is  not  posi- 
tive; and  the  explicit  statement  of  Capt.  McMillan,  that  he  had  no 
other  chart  than  the  blue  print  should,  I  think,  be  accepted  as  correct. 
The  enlarged  chart  shows  an  irregular  contour  line  about  the  south- 
west portion  of  Nevis  with  an  elbow-like  projection  marked  on  the 
chart  3i  fathoms  within  1,000  feet  of  the  very  spot  marked  by  Capt. 
McMillan  as  the  place  where  he  stranded.  Upon  so  small  a  difleroice 
as  that,  in  the  absence  of  exact  measurement  of  the  reef  from  shore, 
I~  am  by  no  means  certain  that  the  reefs  on  which  the  vessel  stmck 
are  not  designed  to  be  marked  by  the  projection  of  the  three  fathom 
contour  line  above  referred  to.  Had  such  a  map  been  before  the  mas- 
ter, showing  such  an  irregular  contour  line,  of  3i  fathoms  at  this 
point,  which  was  3^  feet  less  than  his  draft,  it  is  scarcely  conceivable 
that  a  prudent  master,  even  under  general  instructions  to  give  pas- 
sengers a  view  of  the  shore  of  Nevis,  would  have  ventured  so  near  as 
within  1.000  feet  of  this  projecting  point.  The  absence  of  the  en- 
larged chart,  which  the  respondents'  testimony  shows  ought  to  be  in 
the  hands  of  every  navigator  in  those  waters,  I  must  therefore  regard 
as  directly  contributing  to  the  accident;  and  that  for  the  want  of  it 
the  libelants  are  responsible. 

Aside  from  this,  I  am  of  the  opinion  that  the  instructions  of  the 
company  to  pursue  navigation  so  widely  deviating  from  the  safe  routes 
and  so  near  to  islands  skirted  with  coral  reefs,  involves  them  in  re- 
sponsibility such  as  to  exclude  them  from  making  general  average 
charges  for  their  own  indemnity.  The  positive  sailing  directions  tlut 
The  south  coast  should  not  be  approached  nearer  than  a  depth  of  12 
fathoms,  as  well  as  the  chart  referring  to  the  shoals,  clearly  points  out 
the  path  of  safety,  and  the  danger  of  a  near  approach  to  these  islands, 
and  it  should  have  been  observed  by  all  concerned,  in  the  absence  of 
thorough  soundings,  and  of  maps  precisely  locating  the  places  of  all 
reefs.  The  testimony  on  the  part  of  the  libdants  seems  to  me  wholly 
insufficient  to  establish  the  reasonable  safety  of  the  course  taken,  or 
to  make  it  consistent  with  prudent  navigati(m  such  as  can  rightfally 
charge  cargo  owners  with  the  risks  attending  it,  as  risks  properly  be- 
longing to  the  class  of  sea  perils  or  dangers  of  the  sea. 

For  these  reasons  I  must  hold  the  respondents  discharged  of  any 
obligation  to  pay  a  general  average  assessmoit  merely  as  indemnity 
to  the  owners  for  their  own  losses.  In  the  recent  case  of  Chrystall  t. 
Flint,  82  Fed.  472,  it  was  held  that  where,  under  the  provisions  of 
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the  Harter  act,  the  owner  is  exempted  from  responsibility  for  a  negli- 
gent stranding,  he  might  recover  in  general  average  for  his  own  in- 
denmity.  This  was  apon  the  ground  that  in  sudh  cases  the  tanlta 
of  naTigation  are  no  longw  imputed  by  law  to  the  owner  as  his  own 
fanlts.  The  case  has  no  application  where  the  owners  have  failed  to 
supply  the  master  with  proper  charts  for  the  voyage,  or  where  by  par- 
ticular instructions  they  have  contributed  to  t^e  imprudent  naviga- 
tion that  led  to  the  disaster.  In  such  cases  the  owners  are  them- 
selves in  fault,  and  under  the  general  rule  are,  therefore,  precluded 
from  having  a  general  average  charge  for  their  own  indemnity.  The 
Ontario,  37  Fed.  222;  Van  deh  Toom  v.  Leeming,  70  Fed.  261. 
The  libel  is  therefore  dismissed  with  costs. 


THE  PRUSSIA. 
<DlBtrIct  C!onrt  B.  D.  New  York.   June  28,  1898.) 

Oabbiaob  bt  Ska — Pbxsbbvation  or  Rbfrigkrated  Mkat— Bill  of  Ladins. 
The  storage  and  preservation  of  dressed  meat  In  a  refrigerator  during 
the  transportation  thereof  by  a  vessel  Is  no  part  of  the  usual  duty  of  a 
common  carrier,  and  his  obligation  concerning  the  same  may  be  a  matter 
of  contract:  but.  In  the  absence  of  contract,  the  law  Implies  that  a  person 
contracting  to  furnish  cold  storage  has  used  reasonable  care  and  skill 
to  provide  suitable  refrigerating  machinery  and  plant,  and  that  he  will 
observe  like  care  and  skill  to  properly  maintain  and  operate  the  same 
during  the  voyage.  A  person  so  famishing  cold  storage  may  stipulate 
his  precise  duty  and  obligation,  even  to  the  extent  of  entirely  relieving 
himself  of  liability,  but  law  will  not  interpret  a  contract,  so  as  to  exempt 
Bucb  person  from  the -exercise  of  due  and  reasonable  care,  unless  such 
exemption  la  plainly  and  unequivocally  stipulated.  A  provision  in  a  bill 
of  lading  that  the  risk  of  due  refrigeration  shall  be  borne  by  the  shipper, 
even  though  damage  be  caused  by  the  neglect  of  the  carrier's  servants, 
does  not  excuse  the  carrier  from  the  exercise  of  reasonable  care  to  pro- 
vide a  proper  plant  for  that  purpose.  Although  a  stipulation  for  exemp- 
tion from  liability  be  in  part  in  contravention  of  law,  and  hence  void,  yet 
Buch  portion  as  la  otherwise  valid  may  be  preserved  and  enforced. 

(Syllabus  by  the  Coort) 

This  was  a  libel  in  rem  by  the  Insurance  Company  of  North  Ameri- 
ca against  the  steamship  Prussia  to  recover  for  loss  occasioned  by 
deterioration  of  refrigerated  meat  while  in  course  of  transportation 
by  said  vessel. 

Wheeler  &  Cortis,  for  claimant 

Black  &  Eneeland,  for  libelant. 

THOMAS,  Disitriot  Judge.  The  question  presented  in  this  action 
i«  as  follows:  Competent  persons  were  employed  by  her  builders  to 
place  in  a  new  ship  an  apparatus  which,  when  in  order,  and  properly 
opiated,  sufQcientiy  reduced  the  temperature  in  a  room  appropriated 
to  carrying  dressed  meat  so  that  such  c<Hnmodity  might  be  carried 
aatdj.  Previous  trials  of  the  machinery,  first  by  the  owners,  and 
later,  on  May  29,  1894,  under  the  supervision  of  the  representatives 
of  tlw  makers,  builders  of  the  ship,  and  of  the  presrait  shipowners, 
•QOoeMrfnlly  tested  its  efficient^  and  mechanical  working,  and  it  did 
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in  fact  operate  properly  from  Belfast  to  Hamburg,  and  from  Hamburg 
to  New  York,  .where,  on  or  about  July  14,  1894,  a  full  cargo  was  for 
the  first  time  subjected  to  it;  but  on  the  second  day  out  from  New 
York  the  e£Bciency  of  the  machinery  was  impaired,  because  a  small 
piece  of  leather,  from  an  unknown  cause,  was  present  in  one  of  the 
valves,  interrupting  due  action,  and  allowing  the  temperature  to  rise 
to  such  an  extent  that  the  meat  deteriorated. 

By  what  rule  of  law  is  the  case  governed?  A  common  carrier 
warrants  that  he  will  deliver  safely  at  their  destination  all  goods 
whose  carriage  he  undertakes,  loss  or  injury  from  inevitable  accident, 
or  irresistible  force,  and  lawfully  exempted  causes,  excepted.  But 
this  warranty  has  never  been  thought  to  coyer  injury  to  goods  fr(»n 
every  cause,  but  rather  to  insure  against  any  or  all  injuries,  acts,  and 
conditions  extrinsic  to  the  goods  themselves.  Against  any  or  all 
injury  resulting  alone  from  the  quality  or  constituent  elements  of 
the  goods,  it  does  not  insure.  For  every  outward  act  or  agency  save 
those  excepted  by  law  <m*  ctmtract,  it  is  absolutely  responsible;  but 
for  deterioration  of  quality,  arising  from  the  nature  of  the  tiling, 
it  is  not  liable.  If  the  damage  proceeds  "from  an  intrinsic  principle 
of  decay  naturally  inherent  in  the  commodity  itself,  whether  active  in 
every  situation,  or  only  in  the  confinement  and  closeness  of  the 
ship,  the  merchant  must  bear  the  loss  as  well  as  pay  the  freight," 
unless  the  masters  and  owners  are  in  fault,  or  unless  their  con- 
tract of  shipment  contains  an  insurance  or  warranty  against  such 
an  event.  Clark  v.  Barnwell,  12  How.  U.  S.  272,  282,  where  the  dam- 
age done  to  cotton  thread  by  dampness  of  the  hold  of  the  vessel,  not 
occasioned  by  bad  stowage,  or  any  negligence  of  the  master  or 
mariners,  was  held  to  be  an  "accident  of  navigation,"  within  the 
exception  of  the  bill  of  lading.  Hence  loss  from  evaporation  or  lesik- 
age  of  liquids  (Nelson  v.  Woodrufif,  1  Black,  156,  161;  Warden  v. 
Greer,  6  Watts,  424;  Ang.  Carr.  c.  6,  215),  from  intrinsic  acidity  and 
fermentation  (Nelson  v.  Woodruff,  1  Black,  156,  161;  Farrar  v. 
Adams,  Bull.,  N.  P.  69)  liquefaction  of  solids  and  consequent  expan- 
sion, loosening  the  hoops  of  the  containing  vessel  or  barrel  (Nelson  v. 
Woodrufif,  1  Black,  156,  166),  are  not  within  the  warranty  of  the 
carrier. 
In  Carv.  Carr.  by  Sea,  §§  12, 13,  the  rule  is  stated  as  follows: 
"A  further  exception  at  common  law,  which  was  not  expressly  stated  in  the 
earlier  cases,  but  Is  well  established,  Is  that  a  carrier  is  not  responsible  for 
a  loss  or  damage  which  has  resulted  from  an  Inherent  qnaJlty  or  defect  of  the 
thing  carried.  For  example,  in  the  case  of  animals,  he  la  not  responsible 
for  the  progress  of  disease  In  them,  or  for  injuries  arising  from  their  own 
vice  or  timidity,"— citing  Nugent  v.  Smith,  1  C.  P.  Div.  423;  Blower  v.  Rail- 
road Co.,  L.  R.  7  C.  P.  655;  Kendall  v.  Railway  Co.,  L.  R.  7  Bxch.  S73;  Wil- 
liams V.  Lloyd,  W.  Jones,  179. 

See,  also,  Clarke  t.  Railroad  Co.,  14  N.  Y.  u70;  Bissell  t.  Bailroad 
Co.,  25  N.  Y,  445;  Oragin  v.  Railroad  Co.,  51  N.  Y,  61;  Mynard  v. 
Railroad,  71  N.  Y.  180;  Evans  v.  Railroad  Co.,  Ill  Mass.  142; 
Wheeler,  Mod.  Law,  Carr.  98,  and  the  cases  there  cited. 

The  same  author  continues: 

"So  in  the  case  of  perishable  goods,  sucb'  as  fruit  and  hides,  he  does  not 
.answer  for  tbelr  decay  or  deterioration;  nor  for  tbe  beating  or  weevtting  of 
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grain;  nor  for  fermentation,  acidity,  or  effervescence  In  fluids,  when  these 
cbangeB  are  the  results  of  ordinary  processes  going  on  In  the  things  them- 
selves, without  the  aid  of  causes  Introduced  hy  the  shipowner.  •  •  • 
Where,  however,  a  loss  which  may  be  traced  to  an  Inherent  quality  or  defect 
of  the  goods  has  arisen,  not  from  the  ordinary  development  of  that  quality 
or  defect,  but  from  adventltioos  causes  Introduced  by  the  carrier,  the  same 
rule  does  not  apply.  So  that.  If  the  ordinary  consequences  have  been  aggra- 
vated by  the  manner  In  which  the  goods  have  been  stowed  in  the  ship,  the 
8hli>owner  Is  responsible,  tiiough  it  may  not  appear  that  there  was  any  negli- 
gence in  so  stov^g  them." 

Tbis  statement  seems  quite  correct^  save  the  suggestion  that  the 
carrier  may  be  liable  for  adventitious  causes,  although  no  negligence 
appear.  The  liability  of  a  common  carrier  can  arise  from  an  abso- 
lute obligation  to  carry  safely  at  all  events,  or  from  default  in  not 
exercising  proper  care  and  diligence  respecting  the  thing  carried. 
Mynard  v.  Bail  road  Co.,  71  N.  T.  180.  Hence,  if  the  carrier,  by  his 
negligence,  introduces  or  permits  the  existence  of  adventitious  caus- 
es, whereby  the  action  of  the  inherent  quality  is  detrimentally  pro- 
moted, the  carrier  is  liable.  In  other  words,  the  duty  of  exercising 
some  diligence  rests  upon  the  carrier,  and  this  care  must  have  ref- 
erence to  the  nature  of  the  goods  carried.  Goods  of  known  tenden- 
cies to  deteriorate  should  not  be  stowed  or  so  exposed  or  so  handled 
aa  to  give  activity  to  the  harmful  propensity.  But  how  far  must  the 
carrier  go  in  the  direction  of  affirmative  care?  Goods  prone  to 
become  damp,  and  to  be  injured  thereby,  should  be  placed  in  a  dry 
hold;  goods  likely  to  be  injured  by  absorbing  foreign  odors  should  be 
classed  in  stowage  so  as  to  escape  deleterious  contacts;  goods  of  rec- 
ognized peculiarity  to  injury  from  particular  conditions  should  be  re- 
moved from  associations  tending  to  produce  such  injury;  goods  that 
deteriorate  from  heat  or  cold  ^ould  not  be  exposed  unnecessarily 
to  such  influences.  It  may  very  well  be  that  whatever  has  a  tendency 
to  be  injured  by  heat  or  by  cold  should  be  assigned  to  a  place,  in  the 
distribution  of  the  cargo,  where  its  disposition  would  not  be  excited ; 
but  this  would  not  require  the  carrier  to  create  an  artificial  climate 
adapted  to  the  preservation  of  goods,  and  to  warrant  that  the  heat 
or  cold  thus  furnished  should  be  unvarying  and  efficient  Such  an 
obligation  upon  a  common  carrier  never  existed,  and  there  is  no 
judicial  suggestion  of  its  propriety.  Assume,  then,  that  a  carrier 
undertakes  to  add  the  business  of  cold  storage  to  his  regular  occupa- 
tion. Here  is  a  duty  not  imposed  by  law,  a  duty  totally  unknown 
to  the  peculiar  obligations  of  common  carriers.  The  principle  which 
imposes  the  obligation  of  an  insurer  upon  a  common  carrier  has  no  re- 
lation to  it.  Dressed  meat  has  a  tendency  to  decay.  It  is  the 
primary  duty  of  the  shipper  to  make  such  provisions  as  shall  arrest 
such  tendency,  or  take  the  risk  of  the  tendency.  It  is  the  primary 
duty  of  a  common  carrier,  to  the  extent  above  stated,  to  introduce  or 
to  permit  the  introduction  of  ijo  agency  which  will  excite  or  develop 
such  tendency.  Aside  froiu  this  he  takes  no  risk.  If  the  carrier 
undertakes  the  duty  of  the  shipper,  and  thereby  relieves  the  latter,  the 
obligation  must  rest  entirely.upou  contract,  as  the  obligation  of  a 
common  carrier  does  not  require  him  to  do  so.  This  contract  i»  quite 
collateral  to  the  obligation  of  a  common  carrier,  and  hence  may  im- 
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pose  such  foil  or  qualified  obligations  upon  the  bailee  as  the  parties 
to  it  determine.  In  the  present  case,  the  business  of  refrigerating 
meat  is  superadded  by  the  carrier.  In  the  carriage  of  food  supplies 
of  this  liind  trom  the  vast  grazing  countries  of  the  world  for  distribu- 
tion in  different  ports  such  a  system  of  refrigeration  is  necessary 
from  a  commercial  standpoint.  Without  it,  the  freight  would,  in- 
deed, be  carried  in  the  usual  undressed  form,  provided  the  cost  of 
transportation  and  dressing  at  the  port  of  delivery,  or  other  place, 
rendered  the  commerce  pr<%table.  But  the  convenience  or  necessi- 
ties of  the  shippers,  and  the  markets  supplied  by  them,  justify  and 
demand  transportation  of  dressed  meat,  and  to  effect  this  result  the 
minds  of  the  shipper  and  carrier  mnst  meet  in  contnust  respecting 
the  refrigeration.  Such  contract  for  cold  storage  on  ship  is  of  the 
same  precise  nature,  and  has  the  same  latitude,  as  a  contract  for  a 
similar  purpose  on  land.  It  may  take  the  form  of  an  absolute  under- 
taking, whereby  the  carrier — not  as  such,  but  as  a  bailee  for  hire — 
insures  the  shipper  that  until  delivery  of  the  meat  its  tendency  to 
deteriorate  should  be  arrested;  or  the  bailee  may  warrant  that  he 
carries  a  refrigerator  of  a  certain  description  and  efficiency,  in  wcM-k- 
ing  order,  and  that  the  meat  shall  be  placed  and  kept  under  its  in- 
fluence. Such  was  Sansinena  v.  Houston,  7  Asp.  150;  Id-  311.  In 
one  case  there  is  a  warranty  of  safe  ddivety;  in  the  other  a  war- 
ranty of  the  proper  action  of  a  suitable  refrigerating  plant.  In  the 
third  case,  the  contract  might  be  that  the  carrier  would  use  reason- 
able diligence  to  provide  and  keep  in  efficient  operation  proper  facili- 
ties for  preserving  the  meat.  See  Townsend  v.  Rich  (Minn.)  60  N.  W. 
545. 

At  this  point  it  may  be  conridered  whether  the  carrier  could  engage 
in  the  business  of  cold  storage  and  yet  place  the  risk  of  the  due  con- 
struction and  operation  of  the  plant  entirely  upon  the  shipper,  in 
which  case  the  carrier  would  not  be  liable  (1)  for  any  lack  of  care  in 
the  construction  or  existence  of  proper  devices  for  preserving  thp 
freight;  (2)  for  any  lack  of  care  in  the  operation  of  such  appliances. 
Logically,  It  is  not  apparent  why  two  persons,  at  liberty  to  make  or 
decline  a  contract,  should  not  be  free  to  stipulate  just  what  should  be 
provided,  and  what,  if  any,  care  should  be  used  in  regard  to  the  thing 
provided.  N^ligence,  in  such  a  case,  would  arise  from  the  breach 
of  a  contractual  duty;  and,  as  the  carrier  would  be  under  no  obliga- 
tion to  contract,  he  could,  with  the  concurrence  of  the  other  party, 
appoint  the  duty  which  he  was  required  to  fulfill.  If  he  did  not 
assume  duties,  ^ere  could  be  no  breach  of  them,  and  hence  no  lia- 
bility. It  is  impossible  to  conceive  that  a  person  not  obligated  to  do 
an  act  or  to  render  a  service  may  not  contract  with  reference  to  it. 
with  such  limitation  upon  his  liability  as  he  may  state  veith  the  con- 
sent of  the  other  party.  Where  a  common  carrier  is  bound  by  law  to 
carry,  he  may  not  absolve  himself  from  all  liability  for  due  carriage, 
for  he  thereby  negatives  his  duty  to  do  what  the  law  commands. 
But  when  the  law  commands  nothing,  the  carrier,  by  contracting 
qualifledly,  denies  nothing  that  the  law  requires  of  him.  However, 
the  law  will  not  readily  ascribe  to  a  shipper  the  utter  folly  of  con- 
tracting to  send  dressed  meat  by  ship  fitted  with  a  refrigerator,  and 
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at  fhe  same  time  of  stipulating  to  take  all  the  risk  of  the  due  con- 
Btrnction  and  operation  of  the  same.  It  has  been  considered  that 
when  a  person  offers  facilities  for  cold  storage,  and  receives  goods 
for  preservation,  the  law  implies  that  such  person  warrants  the  pro- 
vision of  proper  focilities,  and  the  sufficient  operation  thereof.  The 
Maori  King  t.  Hughes  [1895]  2  Q.  B.  550;  Queensland  Nat.  Bank  t. 
Peninsular,  etc.,  Co.  [1898]  1  Q.  B.  567,  and  cases  there  cited.  Ware- 
house Co.  V.  Maxfield,  8  Misc.  Rep.  308,  28  N.  Y,  Supp.  732,  may  also 
be  consulted.  However,  in  the  absence  of  an  express  contract  war- 
ranting safe  stowage,  it  la  consonant  witii  the  usual  obligations  of 
bailments  of  this  nature  that  the  law  should  imply  that  the  bailee 
will  use  such  reasonable  care  in  the  preparation  of  the  refrigerating 
machinery  and  the  operation  thereof  as  a  good  business  man,  who 
undertook  to  preserve  the  meat,  would  exercise  under  the  circumstan- 
ces. The  bill  of  lading  in  the  present  case  stipulates  that  the  Ham- 
burg-American Packet  Company  had  received  from  the  shippers,  to 
be  transported  by  the  steamship  Prussia  (in  refrigerator),  600  quarters 
dressed  meat,  to  be  delivered  in  the  like  good  order  and  condition  aa 
received  at  the  port  of  Hamburg;  and  that  the  carrier  should  not 
be  liable  for  loss  or  damage  occasioned  by  heat,  decay,  putrefaction, 
rust,  sweat,  change  of  character,  drainage,  leakage,  bre^iage,  or  any 
loss  or  damage  arising  from  the  nature  of  the  goods,  or  the  insuf- 
ficiency of  the  packages.  Stamped  upon  the  bill  of  lading  was  the 
following: 

"Dressed  Meat  Clause. 

"It  is  expreBsIy  a^eed  that  the  goods  named  herein  are  shipped  and  car- 
ried at  the  sole  risk  of  the  shippers  or  owners  thereof,  and  that  the  shipowners 
shall  In  no  case  be  resimnslble  for  any  loss  or  damage  thereof,  or  in  any  wise 
relating  thereto,  whether  such  loss  or  damage  arise  from  defects  or  InsutU- 
ciency  either  before  or  after  shipment,  in  the  hull  of  said  steamer,  or  in  her 
machinery,  boilers,  or  refrigerating  chambers  machinery,  or  in  any  part  of 
the  refrigerating  apparatus,  or  in  any  material,  or  the  supply  or  use  thereof, 
used  in  the  process  of  refrigeration,  and  whether  such  loss  or  damage, 
however  arising,  be  caused  by  the  negligence,  default,  error  in  Judgment  of 
the  pilot,  master,  ofiQcers,  engineers,  mariners,  refrigerating  engineers,  or 
other  servants  of  the  shipowners  or  persons  for  whom  they  are  responsible, 
or  by  negligence  in  stowage." 

If  the  bill  of  lading  were  construed  to  contain  a  stipulation  to 
delirer  the  meat  in  good  order,  this  clause  of  exemption  would  relieve 
it,  save  so  far  as  loss  might  arise  from  the  bailee's  negligence;  for 
it  will  be  observed  that  the  stipulation,  so  far  as  it  attempts  to  re- 
lieve the  carrier  from  the  results  of  negligence,  concerns  the  negli- 
gence of  those  to  whom  the  carrier  stands  in  a  relation  of  respondeat 
superior,  and  does  not  purport  to  relieve  the  carrier  from  injuries 
arising  frran  its  own  negligence.  Hence,  if  the  injury  resulted  from 
the  carrier's  own  negligence,  it  is  liable.  The  duty  relates  to  the 
furnishing  of  a  proper  refrigerating  machine.  This  was  a  duty  be- 
longing to  the  principal,  and  was  not  remitted,  so  far  as  appears,  to 
its  servants.  Before  it  can  be  known  whether  the  bailee  was  negli- 
gent in  discharging  this  duty,  it  must  be  ascertained  what  degree  of 
care  it  was  obliged  to  use  to  prevent  defects  of  the  kind  existing  in 
the  present  case.  The  advocate  for  the  libelant  likens  the  care  to 
that  required  of  a  common  carrier  of  passengers.     Such  a  contention 
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cannot  be  sustained.  The  highest  de^ee  of  diligence -and  skill  is 
exacted  of  a  common  carrier  of  passengers  becaase  highly  dangerous 
agencies  are  employed  for  the  purposes  of  transportation,  and  the 
slightest  misuse  of  the  same  may  be  destructive  of  human  lives. 
There  is  no  similitude  between  such  a  bailment  and  one  to  carry 
dressed  meat  in  a  refrigerator,  when,  in  the  absence  of  a  warranty, 
only  such  reasonable  care  would  be  required  as  a  good  business  man 
would  observe  under  the  circumstances.  Men  of  high  repute  for 
skill  and  diligence  were  employed  to  construct  the  plant,  and  ^q)erts 
were  provided  to  test  it.  The  system  itself  was  approved  and  satis- 
factory. The  coils  were,  before  the  parts  were  marshaled,  tested 
by  currents  of  air  and  water  passed  through  them.  The  combined 
machine  was  tested  before  the  ship  sailed  from  Belfast.  It  was 
operated  between  Belfast  and  Hamburg,  and  between  Hamlmrg  and 
New  York,  and  there  was  no  failure,  and  so  foe  two  days  out  from 
New  York  it  worked  unexceptionally.  Meanwhile  the  little  piece  of 
leather  had  reached  the  valve,  whose  action  it  interrupted.  An  ex- 
pert sent  out  by  the  manufacturer  was  present,  bnt  his  aldll  was  un- 
availing to  discover  the  difficulty,  and  it  was  only  after  a  prolonged 
examination  after  the  ship  came  to  port  that  the  true  cause  of  the 
interrupted  function  was  revealed.  In  all  this  there  was  no  lack  of 
reasonable  diligence.  But  how  did  the  leather  find  its  way  in  the 
coils  of  the  tube?  Was  there  any  n^igence  in  that  regard?  There 
is  no  evidence  on  this  subject.  It  is  conjectured  that  the  leather 
might  have  come  into  the  tnbitig  while  it  was  in  the  shop,  or  might 
have  been  disconnected  from  a  leather  washer  by  the  action  of  the 
machine.  This  leaves  nothing  but  the  unexplained  presence  of  the 
bit  of  leather  from  which  to  infer  negligenca  Does  the  condition 
itself  indicate  negligence?  This  would  involve  an  application  of  the 
doctrine  of  res  ipsa  loquitur.  Bnt  such  doctrine  has  no  application 
to  the  present  case,  and  it  is  never  correctly  applied  save  "(1)  where 
the  relation  of  carrier  and  passenger  exists,  and  the  accident  arises 
from  some  abnormal  condition  in  the  department  of  actual  transpor- 
tation. (2)  Where  the  injury  arises  from  some  condition  or  event 
that  is  in  its  very  nature  so  obviously  destructive  of  the  safety  of 
person  or  proper^,  and  is  so  tortious  in  its  quality,  as,  in  the  first 
instance,  at  least  to  permit  no  inference  save  that  of  negligence  on 
the  part  of  the  person  in  the  control  of  the  injnrions  agency.  This 
second  class  principally  concerns  injuries  to  people  in  the  street 
from  flying  or  falling  missiles,  obstructions,  excavations,  and  the  like, 
bnt  may  also  include  casualties  in  any  relation  where  the  elements 
stated  in  the  definition  are  present"  Thomas,  Neg.  p.  574.  More- 
over, it  must  be  considered  that  great  care  and  repeated  experiments 
were  had  to  discover  whether  there  was  any  cause  likely  to  impair  the 
mechanical  action.  It  is  therefore  concluded  that  the  claimants 
were  not  n^ligent,  and,  as  it  has  already  been  found  that  th^  law- 
fully stipulated  against  any  contract  of  warranty,  their  liability  is 
not  established. 

In  reaching  this  condnsion,  the  argument  of  the  learned  advocate 
for  the  libelant  has  been  studiously  considered.  As  has  been  stated, 
the  claimant,  in  providing  a  refrigerator,  was  not  acting  as  a  commoa 
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<iarrier.  This  stipulation  for  exemption  in  this  r^ard  did  not  con- 
earn  its  duty  as  a  common  carrier,  but  "was  a  mere  collateral  under 
taking,  respecting  which  its  liability  would  be  measured  by  the  temur 
of  the  contract  made.  The  stipulation  in  some  of  its  parts  is  in- 
operative, but  such  illegal  limitation  does  not  impair  the  valid  pro- 
visions. It  is  not  a  rule,  in  the  interpretation  of  contracts,  that  all 
Is  void  because  a  part  is  prohibited;  rather  the  valid  should  be  sepa- 
rated from  the  invalid  portions,  and  saved,  if  no  injustice  be  thereby 
done  to  the  contracting  parties. 

It  is  urged  that  The  Maori  IQng,  snpra,  presents  the  law  of  this 
case.  It  is  quite  clear  that  The  Maori  King  was  decided  upon  the 
finding  that  the  bill  of  lading  contained  an  express  warranty — and, 
that  in  any  case,  the  law  would  imply  one — that  refrigerating  ma- 
chinery was  fit  to  preserve  the  goods,'  and  that  the  accompanying 
stipulation,  suflQcient  to  relieve  the  carrier  after  the  voyage  began, 
did  not  modify  the  warranty  that  the  refrigerating  machinery  was, 
at  the  time  of  shipment,  fit  to  carry  the  frozen  meat  in  good  condition. 
The  stipulation  in  the  case  at  bar  distinctly  provides  for  just  such 
exemption,  but  does  not  relieve  the  claimants  from  the  result  of  their 
own  negligence,  which,  however,  is  not  found  to  exist. 

It  may  be  proper  to  add  that,  in  the  opinion  of  the  court,  the 
Harter  act  has  no  necessary  connection  with  this  case,  sa^e  so  far 
as  the  third  section  thereof  afQrms  the  ever  undoubted  law  that  the 
carrier  is  not  liable  for  losses  arising  from  "the  inherent  defect, 
quality,  or  vice  of  the  thing  carried."  The  Harter  act  was  intended 
to  effect  in  some  inscrutable  way  the  liability  of  common  carriers 
as  such;  to  declare  what  common  carriers,  as  such,  could  do,  and 
what  they  could  not  do,  and  what  their  diligence  in  certain  cases 
should  avail  thenL  It  was  not  intended  to  control  common  carriers 
respecting  duties  entirely  beyond  their  obligations  as  common  car- 
riers, which  they  might  assume  by  contract.  The  libel  must  be  dis- 
missed, with  costs. 


THE  OEOBG  DUMOIS. 

(District  Conrt,  E.  D.  New  York.    June  23,  1S98.) 

Cabriagb  bt  Sba— Banana  Caroo— UNaBAwoRTHiNEss. 

A  vessel,  chartered,  in  part,  for  the  transportation  of  bananas,  and  em- 
ployed substantially  for  that  purpose  between  New  York  and  Port 
Limon,  left  the  former  port  on  her  elerentb  trip  In  such  condition  that 
ber  boilers  failed,  and  she  was  compelled  to  put  Into  an  Intermediate  port 
for  repair.  This  delayed  her  arrival  at  Port  Llmon,  and  bananas,  cut 
according  to  a  practice  theretofore  observed  in  the  use  of  this  vessel, 
In  anticipation  of  her  due  arrival,  were  thereby  too  much  ripened  for  safe 
shipment  and  delivery  in  New  York,  and  were  grreatly  damaged  npon  ar- 
rival at  such  port.  The  failure  of  the  boilers  resulted  from  the  negligence 
of  the  owners,  and  the  deterioration  of  the  bananas  was  the  natural  conse- 
quence of  snch  negligence. 

Ward,  Hayden  &  Satterlee,  for  claimants. 
Black  &  Kneeland,  for  libelants. 
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THOMAS,  District  Judge.  On  the  20th  day  of  July,  1895.  the 
libelants,  as  co-partners,  under  the  firm  name  of  Ellinger  Bros.,  en- 
tered into  a  charter  party,  for  the  charter  of  the  steamship  Georg 
Dumois,  for  six  months  or  more,  in  case  of  a  renewal,  at  a  price 
named  per  month.  It  was  stipulated  that  the  vessd,  with  her  full 
complement  of  oflScers,  seamen,  engineers,  and  firemen,  should  be  de- 
livered at  Port  Limon,  "ready  to  receive  cargo,  and  being  tight, 
staunch,  strong,  and  in  every  way  fitted  for  the  service,"  which  was 
the  carriage  of  merchandise  and  passengers  between  ports  in  North 
America  and  ports  in  the  West  Indies,  Central  America,  and  Sooth 
America.     The  charter  party  further  provided: 

"(1)  Tbat  the  owners  shall  provide  and  pay  for  all  provisions,  wages,  and 
consular  sbipping  and  dlsetaargiug  fees  of  captain,  officers,  engineers,  aremen, 
and  crew;  shall  pay  for  the  Insurance  of  the  vessel;  also  for  all  engine  room 
and  deck  stores;  and  maintain  her  In  a  thoroughly  efficient  state,  in  bull 
and  machinery,  for  and  during  the  services,  guarantying  to  maintain  the 
boilers  in  a  condition  to  bear  the  working  pressure  of  at  least  80  pounds  (and 
this  pressure  to  be  carried  continuously)  during  the  whole  term  of  tbls 
charter.  •  •  *  (4)  •  *  •  That  the  captain  sball  prosecute  his  voyages 
with  the  utmost  dlsp.itch.  •  •  •  (7)  That,  In  the  event  of  loss  of  time  from 
deficiency  of  men  and  stores,  breakdown  of  machinery,  or  damage  preventing 
the  working  of  the  steamer  for  more  than  twenty-four  hours  at  sea,  the  pay- 
ment (tf  hire  shall  cease  until  she  be  again  in  an  efficient  state  to  resume  her 
service;  •  •  •  also  if  any  loss  of  time  from  crew  or  stores  not  being  on 
board  in  time,  or  from  repairs  to  hull  and  machinery,  which  are  for  ownenF 
account,  not  being  complete  after  cargo  and  coals  are  on  board  and  boor  of 
sailing  has  been  fixed  by  charterers,  and  notice  given  to  captain,  the  time 
lost  is  for  the  steamer's  account.  (8)  *  *  *  The  act  of  Ood,  the  enemies, 
fire,  restraints  of  princes,  rulers,  and  people,  and  all  other  dangers  and  accl* 
dents  of  the  seas,  rivers,  machinery,  boilers,  and  steam  navigation  througbent 
this  charter  party  always  excepted.  •  »  •  (12)  *  ♦  •  That,  on  account 
of  the  perishable  nature  of  the  cargoes  that  this  steamer  is  intended  to  cany. 
she  Is  not  allowed  to  stop  to  pick  up  any  wreck,  or  In  any  way  assist  or  tow 
any  vessel,  especially  when  by  so  doing  she  is  liable  to  be  detained,  only  In 
order  to  save  human  life." 

The  charter  party  also  provided  as  follows: 

"It  Is  understood  [that  the]  steamer  Is  built  for  banana  trade,  bas  steam 
pipes,  side  ports,  large  ventilators,  holds  lined  with  charcoal,  fruit  decks. 
saJoon  on  deck  amidships,"  etc. 

Previous  to  the  voyage  involved  in  this  action,  the  vessel  had  made 
10  trips,  under  the  charter  party,  between  New  York  and  Port  lA- 
mon,  according  to  a  practice  whereby  she  left  the  former  port  on 
Wednesday,  arrived  at  the  latter  port  on  Friday  of  the  following 
week,  leaving  on  her  return  trip  on  Saturday,  and  arriving  at  New 
York  on  Monday  or  Tuesday  morning  of  the  second  week  following. 
On  Wednesday,  July  15,  1896,  the  vessel  left  New  York.  On  July 
21st  two  stay  bolts,  extending  between  the  combustion  chamber  and 
the  back  of  the  boiler,  and  intended  to  prevent  a  coUapse  of  either, 
were  leaking  so  that  the  water  came  out  into  the  flre  room.  The 
chief  engineer  of  the  vessel  thus  describes  the  situation: 

"On  the  21st  of  July  the  stay  bolts  gave  way.    It  was  bard  to  keep  th<> 

water  In  the  boiler  after  the  stay  bolts  gave  way,  because  there  waa  coosid- 

-  arable  leak.    •    •    •   The  bolts  did  not  really  break.    It  was  the  packing 

under  the  washer  that  gave  way,  and  the  thread  was  so  corroded  that,  whea 

I  came  to  make  It  up  again,  there  was  uo  thread  for  tbe  nut.   •    •    «" 
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The  engineer's  log  was  as  follows: 

"Tuesday,  the  2l8t  of  July,  18J)C,  gpning  a  leak  in  main  boiler.  The  leak 
Increased  more  and  more,  so  It  was  impossible  to  hold  the  water  at  its 
proper  level  with  the  feed  open.  At  the  same  time  the  hlgh-pressura  valve 
broke,  80  we  were  obliged  to  seek  harbor  for  repairs.  The  water  got  lower 
and  lower.  The  first  leak,  was  observed  Tuesday  morning  at  2UiO.  Proceeded 
at  Blow  speed  to  6:30  afternoon  same  day,  and  steam  became  so  low  that 
we  could  not  keep  more  than  80  {Munds.  Arrived  at  Barracoa,  Tuesday 
afternoon,  6:30,  to  commence  repairs." 

The  engineer  also  testified: 

"Q.  After  the  leak  began  it  kept  on  Increasing  Oil  you  anchored  at  Bar- 
racoa? A.  Yes;  It  leaked  so  much  that  after  we  hauled  the  Area  there  was 
no  water  in  the  glasses.  Q.  But  is  it  safe  to  keep  the  fire  under  the  boiler 
when  the  water  disappears  from  the  glasses?  A.  It  Is  not  safe.  Q.  What 
would  happen  if  that  were  done?     A.  There  would  be  an  explosion." 

The  captain  testified  as  follows: 

"We  left  here  the  15th,  and  we  bad  some  head  wind  and  head  sea  coming 
out  for  the  first  two  days,— about  that,— and  we  noticed  that  it  was  very  hard 
to  get  up  high  pressure  in  the  boiler,  but  we  accounted  the  reason  to  be  bad 
coals  and  new  firemen,  becanse  there  were  new  men.  Nothing  happened 
until  I  bad  the  bearing  of  the  lighthouse  la  Cuba.  Q.  What  light?  A.  Gape 
Maysl;  and  at  2^2  a.  m.  the  engineer  came  up  and  told  me  that  the  boiler 
was  80  leaky  that  the  firemen  could  hardly  stand  there  and  shovel  the  coal; 
and  I  went  down  there  myself,  and  I  Just  put  my  feet  coming  down  In  this 
boiling  water.  The  ship  was  rolling,  and  this  boiling  water  was,  maybe, 
three  Inches  high,  yon  see;  so  that  we  first  thought  we  bad  to  go  Into  Barra- 
coa, but  then  there  came  a  report  that  the  leak  was  decreasing.  *  •  «  And 
then  the  report  was  again,  'Now  it  gets  worse.' " 

The  vessel  remained  at  Barracoa  until  5  o'clock  on  the  morning  of 
Friday,  July  24th,  making  necessary  repairs,  and  then  sailed,  ar- 
riving at  Port  Limon  at  noon  on  the  following  Monday,  July  27th. 
While  at  Port  Limon,  one  or  two  of  the  stay  bolts,  one  of  them  not 
of  those  repaired  at  Barracoa,  b^an  to  leak;  but  such  bolts  were 
repaired,  and  the  vessel  was  loaded  and  ready  for  sea  at  1  o'clock 
on  Tuesday  afternoon,  July  28th,  but  was  detained  by  libelants' 
agent  waiting  to  ascertain  whether  the  cargo  could  be  carried  to 
New  Orleans,  which  it  could  not  be  on  account  of  th6  quarantine. 
But  on  Wednesday,  July  29th,  at  10  a.  m.,  the  vessel  sailed  for  New 
YorL  Some  of  the  stay  bolts  leaked  on  the  way  to  New  York,  but 
her  passage,  in  point  of  time,  was  somewhat  better  than  the  out- 
ward time.  The  length  of  the  voyage  from  New  York  to  Port 
Limon  was  2  days  and  13  hours  longer  than  the  longest  voyage, 
and  3  days  and  15  hours  longer  than  the  shortest  voyage,  the  vessel 
had  previously  made  between  those  ports.  The,  period  of  variation 
between  her  longest  and  shortest  voyages  was  1  day  2J  hours.  To 
economize  time,  the  charterers  had  been  in  the  habit  of  telegraphing 
to  Port  Limon  the  date  of  the  probable  arrival  of  the  steamer  there, 
and  thereupon  the  shippers  of  bananas  would  have  the  green  bananas 
cut  and  carried  down  to  the  wharf  so  as  to  be  there  on  the  arrival 
of  the  vessel,  it  being  necessary  that  the  bananas  should  be  shi{^d 
green  to  prevent  their  ripening  too  much  on  the  voyage  to  New 
York.  That  course  was  pursued  in  this  case,  and,  on  the  arrival  of 
the  vessel,  the  bananas,  which  had  been  on  the  pier  awaiting  her 
arrival  for  three  days,  were  not  fit  to  be  sent  to  New  York,  and 
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would  not  stand  the  trip,  of  which  the  libelants  were  advised  by 
telegraph,  and  the  captain  protested  that  he  could  not  be  accoanta- 
ble  for  them.  The  libelants  increased  the  delay,  as  above  stated, 
by  some  hours,  in  an  effort  to  ascertain  whether  the  ship  could  not 
go  to  New  Orleans^,  but  was  finally  ordered  to  New  York.  Upon  the 
arrival  at  such  port,  it  was  found  that  a  Very  large  part  of  the 
bananas  was  unmarketable.  It  is  for  the  loss  of  these  bananas, 
and  deterioration  in  price  of  the  others,  that  this  libel  is  brought 

The  liability  of  a  common  carrier  of  goods  does  not,  primarilT.  at 
least,  rest  on  the  contract  to  carry,  bat  is  implied  by  law,  having  its 
foundation  in  the  policy  of  the  law,  and  it  is  by  reason  of  this  legal 
obligation  that  a  carrier  is  charged  with  the  loss  of,  or  injury  to, 
property  intrusted  to  it  for  carriage.  Railroad  v.  Swift,  12  Wall 
262;  Merritt  v.  Earle,  29  N.  Y.  115;  Carroll  v.  Railroad  Co.,  58  >'. 
Y,  126. 

Subject  to  such  modifications  as  have  been  ingrafted  by  statute 
upon  the  rule,  or  are  lawfully  stipulated  in  charter  parties,  bills  <rf 
lading,  or  other  contracts  of  shipment,  persons  operating  ships  and 
vessels,  to  the  same  extent  as  other  common  carriers,  are  liable  for 
the  safe  custody,  safe  transport,  and  right  delivery  of  goods  and 
merchandise  which  they  receive  and  undertake  to  transport,  loss  or 
injury  arising  from  inevitable  accident  or  irresistible  force  excepted 
The  Commander  in  Chief,  1  Wall.  43,  51;  The  Lady  Pike,  21  Wall.  1: 
The  Niagara  v.  Cordes,  21  How.  7,  23,  26,  29;  Elliott  v.  RoaselL  10 
Johns.  1,  8;  Liverpool  &  G.  W.  Steam  Co.  v.  Pheniz  Ins.  Co.,  129  U. 
S.  437,  9  Sup.  Ct.  469. 

The  initial  duty  of  a  common  carrier  by  water  is  to  provide  a  sf«- 
worthy  vessel,  well  furnished  with  proper  motive  power,  and  furni- 
ture necessary  for  the  journey.  Necessary  equipment  is  as  req- 
uisite as  that  the  hull  of  the  vessel  should  be  staunch  and  strong. 
The  Lady  Pike,  21  Wall.  1,  14;  The  Niagara  v.  Cordes,  21  How.  7,  23. 

The  warranty  of  the  safe  carriage  and  delivery  of  goods  does  not 
extend  to  the  case  of  delay  in  delivering  them,  provided  the  freight 
be  actually  delivered  in  good  condition,  for  in  tiiat  case  the  question 
is  simply  one  of  reasonable  diligence  (Parsons  v.  Hardy,  14  Wend.  215; 
Wlbert  V,  Bailroad  Co.,  12  N.  Y.  245,  251;  Blackstock  v.  Railroad, 
20  N.  Y.  50;  Geismer  v.  Railway  Co.,  102  N.  Y.  563,  7  N.  E.  828),  un- 
less there  be  a  stipulation  for  delivery  by  a  time  certain,  for  even 
inevitable  accident  or  unforeseen  contingency  will  not  excuse  the  ful- 
fillment of  such  covenant  (Harmony  v.  Bingham,  12  N.  Y.  99). 

As  has  been  stated,  the  legal  obligation  of  a  carrier  may,  to  some 
extent,  be  modified  by  stipulation,  contained  either  in  the  form  of 
a  charter  party,  bill  of  lading,  or  a  contract  In  the  present  caw 
a  charter  party  exists.  A  charter  party  is  not  a  demise  of  the  ship 
itself,  aa  contradistinguished  from  a  right  to  have  goods  carried  br 
the  vessel  (Hagar  v.  Clark,  78  N.  Y.  45).  but  is  a  mere  afifreightment 
sounding  in  covenant  (Robinson  v.  Chittenden,  7  Hun,  133).  As 
has  been  stated,  the  law  places  upon  the  carrier  the  absolute  obliga- 
tion to  make  the  ship  seaworthy  at  the  time  of  the  comrnencement 
of  the  voyage.  The  Carib  Prince,  18  Sup.  Ct.  753  (decided  May  2S. 
1898;  No.  44,  Oct  Term,  1897);  Ite  Caledonia,  157  U.  S.  124,  15 
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Sup.  Gt.  637.  And  where  the  owner  of  a  vessel  charters  her,  there 
arises,  unless  the  contrary  be  shown,  an  implied  contract  on  his  part 
that  she  la  seaworthy  and  suitable  for  the  service  in  which  she  is 
to  be  employed.  He  is  therefore  bonnd,  unless  prevented  by  perils 
of  the  sea  or  inevitable  accident,  to  keep  her  in  proper  repair,  and  is 
not  excused  for  any  defects,  known  or  unknown.  Wwk  v.  Leathers, 
97  IT.  S.  379.  Such  is  the  implied  contract,  where  no  express  stipu- 
lation appears.  Putnam  v.  Wood,  3  Mass.  481;  3  Kent,  Comm.  806. 
By  such  charter  party,  however,  the  common  carrier  may  exempt 
himself  from  his  usual  obligation,  so  far  as  he  is  insurer  of  the  safe 
delivery  of  the  goods  intrusted  to  iiim,  but  may  not  exempt  himself 
from  liability  for  injury  caused  by  his  negligence.  And,  on  the 
other  hand,  the  carrier  may  assume  obligations  beyond  those  pri- 
marily imposed  by  law,  or  other  than  those  which  usually  pertain  to 
common  carriers,  or  obligations  which  usually  pertain  to  common  car- 
riers, but  from  the  observance  of  which  the  statute  has  released  them. 
Hine  v.  New  York  &  Bermudez  Co.,  68  Fed.  920,  affirmed  20  O.  G.  A. 
63,  73  Fed.  852;  The  Bilvia,  16  C.  C.  A.  362,  68  Fed.  230. 

The  next  question  is  whether  there  is  anything  in  the  present 
charter  party  that  modMes  the  obligation  implied  by  law.  The  fail- 
ure in  the  present  case  is  of  the  motive  power.  The  stay  bolts 
leaked  to  such  an  ^ent  that  the  vessel  could  not  be  operated.  1%ere 
was  no  motive  power.  She  left  New  York  on  July  15th,  at  which 
time  repairs,  alleged  to  have  been  most  thorouj^y  made,  were  com- 
pleted. It  is  said  that,  while  the  boUers  were  repaired  in  other  re- 
spects, the  stay  bolts  were  not  disturbed,  as  a  most  thorough  and 
sofflcient  inspection  indicated  no  leakage;  but,  after  four  days  out, 
no  accountable  cause  intervening,  two  of  the  bolts  leaked  to  such  an 
extent  as  to  deprive  the  vessel  of  operating  power;  and,  after  repairs 
at  Barracoa,  she  proceeded  to  Port  Limon,  where  the  stay  bolts 
again  leaked;  and,  although  these  were  repaired,  there  was  leakage 
on  the  way  to  New  York,  and  when  the  stay  bolts,  28  in  all,  were 
removed  after  her  arrival,  it  was  found  that  th6  thread  of  the  bolts 
was  corroded,  and  that  the  plates  were  so  impaired  where  the  bolts 
entered  that  they  were  reamed  out,  and  larger  bolts  necessarily  used. 

In  Dnpont  De  Nemours  &  Co.  v.  Vance,  19  How.  162,  167,  it  is 
said: 

"To  constitute  seaworthiness  of  the  hull  of  the  vessel  In  respect  to  cargo, 
the  hull  mast  be  so  tight,  stannch,  and  strong  as  to  he  competent  to  resist 
all  ordinary  action  of  the  sea,  and  to  prosecute  and  comiflete  the  voyage  with- 
out daxaage  to  the  cargo  under  deck.  If  a  yessel,  during  the  voyage,  has 
leaked  so  much  as  to  Injure  the  cargo,  or  render  a  Jettison  of  It  necessary, 
one  mode  of  testing  seaworthiness  Is  to  ascertain  what  defects,  occasioning 
the  leakage,  were  found  in  the  vessel  at  the  end  of  the  voyage,  and  then  to 
Inquire  which  of  those  defects  are  attributable  to  perils  of  the  seas  encountered 
during  the  voyage,  and  which,  if  any,  existed  when  It  was  begun;  and. 
If  any  of  the  latter  be  found,  the  remaining  Inquiry  Is  whether  they  were 
auch  aa  to  render  the  vessel  Incompetent  to  resist  the  ordinary  attacks  of  the 
flea.  In  the  course  of  a  particular  voyage,  wlthont  damage  or  loss  of  cargo." 

Under  such  a  system  of  testing  the  question,  the  vessel  in  the 
case  at  bar  was  unseaworthy;  and,  moreover,  it  seems  evident  that 
such  an  accident,  for  which  no  immediate  cause  can  be.  given,  indi- 
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cates  that  the  meaas  of  inspection  employed  in  New  York  were 
imperfect,  and  that  the  inspection  itself  was  negligent  and  insuffi- 
cient. There  is  nothing  in  the  charter  party  that  relieves  the 
owners  from  liability  for  this  condition.  As  has  been  shown,  suit- 
able motive  power  is  assured,  although,  in  the  case  at  bar,  it  is  ap- 
parent that  it  did  not  exist,  and  proper  care  was  not  taken  to  pro- 
vide it  The  first  subdivision  of  the  charter  party  provides  that 
the  owners  shall  "maintain  her  in  a  thoroughly  e^cient  state,  in  hull 
and  machinery,  for  and  during  the  service."  This  stipulation  cer- 
tainly does  not  modify  the  duty  prescribed  by  law,  but  reiterates  it. 
However,  the  stipulation  continues:  "Guarantying  to  maintain  the 
boilers  in  a  condition  to  bear  the  working  pressure  of  at  least  sixty 
pounds  (and  this  pressure  to  be  carried  continuously)  during  the 
whole  term  of  this  charter."  When  the  pressure  was  80  pounds, 
the  vessel  went  into  port,  because  the  motive  power  had  failed,  and 
it  was  necessary  to  haul  the  fires  for  fear  of  an  explosion.  Such  a 
provision  is  not  understandable.  It  conflicts  with  every  term  of  the 
charter  party,  with  its  purpose,  and,  if  observed,  excuses  any  navi- 
gation of  the  ship,  as  60  pounds  pressure  would  not  start  the  en- 
gines. The  advocates  explain  that  it  was  a  part  of  an  old  form, 
applicable  before  triple-expansion  engines  were  used,  and  that  the 
conservatism  of  those  making  charter  parties  is  such  that  this  harm- 
ful and  vain  clause  has  been  retained,  with  the  result  of  confusing. 
or,  if  literally  apidied,  avoiding,  the  contract  It  eliminates  from 
the  charter  party  all  its  life,  and  is  so  repugnant  to  the  law  and  to 
the  spirit  and  the  remaining  terms  of  the  charter  party  that  it  must 
be  disregarded.  The  exemption  clause  does  not  operate  to  excul- 
pate the  owners  for  this  defect.  Subdivision  8  provides  that  "the  act 
of  God,  the  enemies,  fire,  restraints  of  princes,  rulers  of  the  people, 
and  all  other  dangers  and  accidents  of  the  8ea«,  rivers,  madiinerv. 
boilers,  and  steam  navigation  throughout  this  charter  party  alway-s 
excepted."  If  the  leakage  of  the  boilers  was  due  to  their  defective 
condition  at  the  time  the  voyage  commenced,  it  does  not  fall  within 
the  exception.  The  Caledonia,  157  U.  S.  124,  15  Sup.  Ct.  537;  The 
Garib  Prince,  supra.  Moreover,  the  stipulation  does  not,  and  could 
not,  except  from  liability  from  causes  resulting  from  the  negligence 
of  the  owners,  and  such  negligence  obviously  exists  in  the  present 
case. 

It  is  contended  by  the  claimant  that  the  third  section  of  the 
Harter  act  relieves  it  from  liability,  inasmuch  as  the  owners  "exer- 
cised due  diligence  to  make  the  said  vessel  in  all  respects  seaworthy, 
and  the  injury  to  the  bananas  resulted  from  their  inherent  defect 
quality,  or  vice."  27  Stat.  445.  However,  it  does  not  seem  to  the 
court  that  the  owners  did  exercise  due  diligence,  and,  moreover,  they 
seem  to  have  warranted  the  due  maintenance  of  the  machinery  in 
the  charter  party,  as  they  had  a  right  to  do,  as  above  shown. 

It  must  be  held  that  the  owners  did  nyot  fulfill  the  warranty  of 
seaworthiness,  or  their  duty  to  use  due  care,  at  the  tinit  the  vessel 
left  New  York.  If  so,  for  what  are  they  liable?  Tlie  voyage  was 
made  from  Port  Limon  to  New  York  in  due  time.  No  act  was  done, 
and  no  omisidoQ  was  suffered,  during  th^t  time — no  defect  existed 
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dnring  that  time — that  caused  the  injury.  The  delay  was  during 
the  voyage  from  New  York  to  Port  Limon,  and  it  ia  that  delay  that, 
as  it  is  urged,  caused  the  damage  and  resulted  in  liability.  But 
daring  tiiiat  time  the  goods  were  not  in  the  possession  of  the  vessel, 
nor  had  they  been  delivered  to  it,  or  to  its  owners  or  their  agents, 
actually  or  constructively.  The  liability  of  a  common  carrier,  as 
such,  usually  begins  when  goods  are  delivered  to  him,  at  the  place 
appointed  or  provided  for  their  reception,  in  a  proper  condition  and 
ready  for  immediate  transportation.  London  &  L.  Fire  Ins.  Co.  v. 
Rome,  W.  &  O.  R  Co.,  144  N.  Y.  200,  39  N.  E.  79.  There  is  no  evi- 
dence that  the  goods  had  been  received  by  the  carrier  until  the  arrival 
of  the  vessel  ait  Pwt  Limon,  and  after  that  time  it  acted  with  due 
expedition.  It  is  a  sufficiently  drastic  rule  that  a  carrier  insures  the 
safe  carriage  of  goods  received  by  it  for  .carriage.  In  the  absence 
of  some  contractual  duty,  this  rule  should  n#  be  extended  to  goods 
which  the  shipper  might  have  earlier  delivered  to  it,  if  the  carrier 
had  not  been  delayed.  In  such  case  the  claim  would  be  this:  A  car- 
rier by  sea  between  A.  and  B.  and  return  insures  that  his  vessel  is 
seaworthy  upon  leaving  A.,  and  if  his  ship  be  unseaworthr,  and  he  be 
delayed  in  going  to  B.,  he  insures  the  safe  delivery,  in  sound  condition, 
of  aJl  goods  carried  by  him  from  B,  to  A.  This  makes  him  liable 
for  injury  to  goods  in  his  possession,  arising  from  delay  in  conveying 
them,  and  for  goods  not  in  his  possession,  and  not  even  delivered  to 
him,  during  such  delay.  Surely,  nothing  in  this  primary  law  relating 
to  the  liability  of  oomm(Hi  carriers  justtfles  such  a  rule  of  liability. 
Carriers  by  rail  operate  under  such  conditions  that  the  law  requires 
carriage  within  reasonable  time,  and,  if  the  carriers  fix  a  schedule 
time  of  leaving  and  arrival,  such  times  are  presumptively  reasonable. 
But,  even  in  such  cases,  only  reasonable  care  is  required  to  fulfill  the 
established  schedule.  2  Wood,  Ry.  Law,  p.  1174,  §  312;  Thomas, 
Neg.  p.  307.  It  certainly  cannot  be  contended  that  the  carrier,  by 
any  implication  of  law,  insures  against  such  delay  as  to  such  goods  so 
undelivered  to  it,  and,  if  liable  at  all,  it  should  be  liable  only  to  use 
ordinary  care. 

But  does  the  charter  party  change  the  obligation?  The  charter 
party  suggests  several  considerations  not  otherwise  involved:  (1) 
The  owners  knew  of  and  stipulated  the  use  of  the  vessd  for  the 
banana  trade.  (2)  Tlie  perishable  nature  of  the  freight  was  recog- 
nized. (3)  The  charter  party  stipulated  for  the  utmost  dispatch. 
(4)  The  whole  time  of  the  vessel  was  given  to  the  charterers.  (5) 
Under  the  charter  party,  a  definite  practice  of  going  and  coming  be- 
tween two  fixed  ports  was  inaugurated  and  observed,  except  in  the 
case  here  involved.  (6)  The  custom  of  cutting  the  bananas  so  as  to 
have  them  ready  for  the  boat  on  arrival  was  instituted,  recognized, 
and  f(dlowed.  (7)  The  owners  knew  that,  if  they  sent  aut  an  unsea- 
worthy  vessel,  the  cargo  which  it  was  sent  to  bring  would  probably 
be  lost 

It  will  be  observed  that  the  practice  of  cutting  fruit  before  and 
in  anticipation  of  the  arrival  of  the  ship  on  a  day  certain  is  not  showt 
to  be  a  general  custom;  and  In  The  Curlew,  5  0.  0.  A.  386,  55  Fed. 
1003,  1005,  it  is  stated  that  an  attempt  to  show  such  custom,  in  an 
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action  very  similar  to  the  one  at  bar,  failed.  It  does  appear,  however, 
that  such  practice  was  observed  by  the  charterers  in  the  use  of  the 
present  ship.  This  is  important,  inasmuch  as  the  ship  was  at  the 
diaposition  of  the  charterers,  and  any  regulation  prescribed  and  pur- 
sued by  them  in  the  use  of  her, — that  is,  a  custom  of  the  charterers' 
own  creation, — subsequent  to  the  charter  party,  could  not,  like  the 
general  custom,  be  related  to  and  incorporated  in  the  charter  party, 
for  the  purpose  of  construing  its  obligations.  Yet  the  charter  party 
did  contemplate  that  the  ship  should  go  to  southern  ports  and  take 
cargoes  of  bananas,  and  that  the  voyages  should  be  made  with  the 
utmost  dispatch,  and  a  daly  was  placed  upon  the  carrier  to  use  some 
care  to  have  his  vessel  in  a  condition  to  make  the  voyage  with  dis- 
patch. Therefore,  when  the  vessel  left  New  York,  on  July  15th,  the 
carrier  knew  that  she  was  expected  to  go  with  dispatch  to  Port 
Limon ;  that  the  charlirers'  agents  would  be  advis^  of'  the  date 
of  her  sailing  from  New  York ;  and  the  time  occupied  on  her  10  former 
trips  pointed  to  the  day  of  her  arrival  Hence  the  charter  party,  and 
the  acts  done  under  it,  entitle  the  charterers  to  have  the  ship  sailing 
from  New  York,  July  16th,  in  snch  good  condition  that  she  shonld  ar- 
rive at  Port  Limon  and  take  her  cargo  on  Friday  of  the  following 
week,  so  far  as  the  exercise  of  reg,sonable  care  could  effect  this  result, 
and  it  was  the  privilege  of  the  charterers  to  rely  on  the  proper  ful- 
fillment of  this  duty  by  the  carrier,  and  have  his  cargo  ready. 

The  claimants'  position  is  that,  while  the  ship  was  in  tlv»  servioe 
of  the  charterers  and  receiving  compensation,  and  while  she  waa  due 
at  a  certain  port  by  a  certain  day,  yet,  as  her  owners  might  send 
her  out  in  such  unseaworthy  condition  that  she  could  not  reach  the 
port  in  such  time,  the  charterers  should  not  prepare  perishable  cargo 
until  it  was  known  whether  the  owners'  default  or  negligence  woold 
operate  to  detain  the  ship.  Tbe  result  of  such  position  is  that  the 
charterers  must  pay  for  the  ship  at  Port  Limon,  while  she  was  lying 
still  during  the  several  days  lost  in  collecting  cargo;  that  is,  the 
charterers  are  paying  for  time  necessary  to  gather  the  cargo  after 
the  ship's  arrival,  to  protect  the  owners  against  their  own  possible 
failure  to  do  their  duty,  and  in  apprehension  tha*  they  may  not  do  it. 
It  seems  to  be  a  sounder  doctrine  that,  when  the  ship  sails  from  New 
York,  her  departure  is  notice  to  the  charterers  that  she  is  in  a  condi- 
tion to  make  her  voyage,  and  arrive  in  due  time,  and  that  her  cargo 
may  be  prepared  for  her  on  the  presumption  that  the  owners  have 
fulfilled  their  duty,  and  that  such  preparation  of  cargo  need  not  be 
withheld  upon  the  expectation  that  the  owners  had  not  d<«e  their 
duty,  and  that  the  ship  will  break  down  in  consequence. 

The  position  of  the  claimants  is  well  stated  by  Mr.  Commissioner 
Taft  in  The  Geres,  hereafter  considered: 

"That  the  Ufcelants  should  either  have  nssnined  that  there  would  be  a 
breach  of  the  guaranty  by  the  owners  and  wittatadd  their  bananas'  from  the 
risk  of  It,  or  otherwise  have  taken  the  risk  upon  themselves  of  the  damage  in 
case  such  breach  should  occur." 

The  view  prevailing  in  this  opinion  gives  the  charterers  the  fall 
use  of  the  ship.  The  opposite  view  allows  her  to  lie  at  the  dock,  at 
the  expense  of  the  charterers,  while  the  cargo  is  gathered, — a.  prac- 
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tice  that  would  be  founded  solely  on  the  apprehension  that  the  owner, 
by  his  own  negligence  or  default,  might  not  have  the  ship  at  the  port 
at  the  time  his  duty  required  him  to  have  it  lie  there;  and  yet,  withal, 
the  question  as  to  whether  the  damages  are  the  natural  result  of  the 
owner's  default  is  not  readily  settled. 

In  The  Curlew,  5  C.  C.  A.  386,  55  Fed.  1003,  Judge  Hughes,  in  a 
case  presenting  similar  facts,  held  (1)  that  the  interruption  of  the 
outward  voyage  was  without  fault  of  the  carrier;  and  (2)  "that  the 
order  •  ♦  ♦  sent  by  the  appellees  to  Jamaica,  that  the  bananas 
could  be  cut  and  brought  to  the  place  of  shipment  in  advance  of  the 
srteamer's  actual  arrival,  was  imprudent,  contrary  to  the  custom  of 
the  trade,  and  was  the  real  cause  of  the  premature  decay  of  the  fruit, 
and  of  the  loss  which  resulted  to  them,  for  which  loss  the  steamer 
is  in  no  manner  responsible."  It  will  be  noticed  that  the  ship  is  there 
exonerated  because  not  in  fault,  and  because,  as  stated  in  the  opinion, 
in  no  other  case  was  it  shown  that  the  bananas  were  cat  in  anticipa- 
tion of  the  arrival  of  the  ship.  The  findings  in  the  case  at  bar  are 
precisely  the  reverse,  viz.  there  was  a  breach  of  the  warranty  in  send- 
ing out  the  ship  in  an  unseaworthy  condition,  and  the  owners  did  not 
use  even  reasonable  care  to  make  her  seaworthy ;  and  in  addition,  on 
the  previous  saJlings,  the  practice  had  been  inaugurated  of  cutting 
the  bananas  previous  to  the  arrival  of  the  ship,  and  it  was  well  known 
that  it  was  the  intention  to  observe  such  practice  on  this  voyage. 

The  same  question  arose,  but  the  facts  are  obscurely  presented, 
in  The  Ceres,  61  Fed.  701,  19  G.  C,  A.  243,  and  72  Fed.  936.  The  de- 
cision of  Judge  Brown  that  there  had  been  a  breach  of  contract  obli- 
gation to  make  the  stipulated  speed,  and  that  the  failure  to  arrive 
at  the  port  where  the  bananas  were  to  be  taken  on  board,  and  where 
they  had  been  gathered  in  anticipation  of  the  arrival  of  the  ship  in 
due  time,  and  their  consequent  premature  decay  before  delivery  in 
New  York,  made  the  owners  liable  for  the  injury  thereby  resulting, 
was  aflflrmed  by  the  circuit  court  of  appeals.  Judge  Shipman,  writ- 
ing the  opinion,  states: 

"The  Important  question  In  this  part  of  the  case  Is  whether  the  damages 
to  the  cargo  can  be  regarded  as  the  natural  consequences  of  a  breach  of  the 
contract  which  were  within  the  contemplation  of  the  parties,  or  whether  the 
damages,  in  the  event  of  a  breach,  mnst  be  considered  as  confined  to  the  In- 
creased consumption  of  coal,  loss  of  time,  and  that  class  of  damage.  If  this 
guaranty  had  been  contained  In  an  ordinary  charter  party,  by  which  the 
vessel  was  to  be  used  for  general  purposes,  the  position  of  the  owners  would 
have  been  sound,  and  the  guaranty  would  be  construed  to  have  reference 
to  the  value  of  the  vessel  to  the  charterers,  In  respect  to  economy  of  time, 
wages,  supplies,  hire,  and  the  like  general  particulars  which  are  immediately 
connected  with  the  ship  Itself.  But  the  charter  party  bore  upon  its  face  that 
It  was  a  form  for  a  fruit  charter.  The  owner,  by  Its  agent,  and  the  char- 
terers,, understood  that  the  vessel  was  wanted  for  a  particular  use,  and  the 
warranty  of  speed  had  reference  to  the  adaptedness  or  fitness  of  the  vessel 
for  that  use.  The  charter  party  was  entered  Into  in  view  of  the  necessities 
of  speed  In  the  business  In  which  the  vessel  was  to  engage,  so  that  the  dam- 
age to  a  perishable  cargo,  which  directly  occurred  from  a  failure  to  malce  the 
requisite  speed,  mnst  have  naturally  been  tn  the  mind  and  contemplation  of 
the  owner's  agent  when  the  contract  was  executed." 

The  opposite  view  of  Judge  Wallace  will  be  found  in  a  dissenting 
opinion,  wherein  he  holds  that: 
88F.-35 
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"The  libelants  hare  been  awarded  damages  for  a  loss  wblch  was  not  aucb 
a  probable  and  necessary  consequence  of  a  breacb  of  tbe  warranty  as  may 
fairly  be  supposed  to  hare  entered  Into  tbe  contemplation  of  tbe  pardea 
wben  the  contract  was  made.  Such  a  recovery  is  not  sanctioned  by  author- 
ity. Griffin  V.  Colver,  16  N.  T.  489;  Baldwin  v.  Telegraph  Co.,  45  N.  Y.  744; 
Mnrdock  t.  Railroad  Ck>.,  133  Mass.  15;  Pennypacker  ▼.  Jones,  106  Pa.  St. 
237;  Howard  v.  Manufacturing  Co.,  139  V.  S.  199,  11  Sup.  CL  500." 

In  The  Giulio,  34  Fed.  909,  it  appeared  that  a  vessel  chartered  for 
a  voyage  from  Neve  York  to  Gibraltar  and  Malta,  and  thence  for  re- 
turn cargo  back  to  New  York,  from  Oran,  duly  arrived  and  discharged 
her  cargo,  and  being  ordered  to  Oran,  on  the  north  coast  of  Africa, 
left  Malta,  and  put  into  an  Italian  port,  where  she  remained  nn- 
necessarily  long,  and  did  not  arrive  at  Oran  v^thin  dne  time;.  As  a 
consequence  there  was  a  delay  in  the  delivery  of  the  cargo  at  New 
York,  and  tor  this  delay,  resulting  in  a  diminished  market  values,  a 
recovery  was  permitted.     In  the  opinion  (page  911)  the  court  said: 

"The  liability  of  the  Tessel  for  the  loss  of  a  market  during  the  period  ot 
negligent  delay,  after  tbe  goods  have  been  taken  on  board,  has  been  often 
decided  in  tbe  courts  of  this  country.  The  Saccesa,  7  Blatchf .  551,  Fed.  Gas. 
No.  13,586;  The  City  of  Dublin,  1  Ben.  46,  Fed.  Cas.  No.  12,094;  The  Uolden 
Rule,  9  Fed.  834;  Page  v.  Mnnro,  1  Holmes,  233,  Fed.  Cas.  No.  10.665;  Desty, 
Shlpp.  &  Adm.  §  266.  I  see  no  reason  why  the  same  rule  should  not  be  ap- 
plied, though  the  delay  arose  before  the  cargo  was  shipped,  where  the  delay 
was  voluntary,  and  arose  In  the  course  of  the  voyage  contracted  by  the  char- 
ter, and  after  it  had  been  entered  upon.  Tbe  charterers  assuredly  bad  the 
right  to  count  upon  the  ship's  proceeding  to  Oran,  pursuant  to  orders,  with  rea- 
sonable dispatch,  as  It  was  her  duty  to  do." 

The  conclusions  of  the  court  in  the  case  at  bar,  and  the  authority 
of  the  circuit  court  of  appeals,  as  enunciated  in  The  Ores,  require 
a  decree  for  the  libelants  for  the  damages  to  the  bananas,  with  C08t& 
Some  question  was  raised  as  to  the  libelants'  right  to  recover  for 
these  bananas.  Should  there  be  any  defect  in  that  regard,  it  can 
be  raised  on  exception  to  the  commissioner's  report 


THE  ANTONIO  ZAMBRANA. 

(District  Coart,  B.  D.  New  York.   Jnly  11,  1888.) 

1.  Whabfaob— Statctort  Cbaroes. 

When  a  vessel  In  charge  of  the  marshal  la  sent  to  a  wharf,  without  any 
contract  as  to  the  charges,  the  wharfinger  Is  entitled  to  the  maxlinnm  rate 
fixed  by  the  state  statute  (Laws  N.  Y.  1877,  c.  315). 

I.    CONSTRnCTION   OP   StATUTRS— REOTJI^ATtON  OF  CHABaSS  FOB   PlTBUC  SeBTICB. 

When  a  statute  states  that  for  a  given  service  a  person  having  a  public 
relation  may  charge  a  specific  sum,  he  is  entitled  to  receive  ancb  snm,  in 
the  absence  of  a  contract  for  a  less  amount  thongh  ttie  actual  market 
rates  are  much  lower. 

This  was  a  petition  by  Mary  A.  Eldridge  and  others  against  the 
proceeds  of  the  steamship  Antonio  Zambrana  to  obtain  payment  of 
wharfage. 

Ward,  Hayden  &  Satterlee,  for  claimantt 
Alex.  Van  Wagoner,  for  petitioners. 
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THOMAS,  District  Jadge.  The  petitioners  ask  the  court  to  decree 
the  payment  of  |20a.ll  from  monej  arising  from  the  sale  of  the  steam- 
ship Antonio  Zambrana,  and  now  in  the  registry  of  this  court,  for 
the  use  of  the  petitioners'  wharf  while  the  ship  was  in  the  hands 
of  the  marshal,  from  the  13th  of  February  to  the  27th  of  March, 
1893,  being  43  days,  at  the  rate  of  f4.47  per  day.  The  ship  is  of  505 
tons  gross  tonnage,  and  the  rate  charged  is  said  to  be  the  maximum 
rate  allowed  by  chapter  315  of  the  Laws  of  New  York  for  the  year 
1877.  The  evidence  discloses  that  the  charge  is  largely  in  excess 
of  that  made  for  similar  services  by  the  petitioners  and  others  con- 
cerned in  the  business.  This  is  important,  as  bearing  upon  the  ques- 
tion of  the  fair  market  value  of  the  services,  if  such  question  be  in- 
volved. The  petitioners  contend  that  such  usual  or  customary  char- 
ges arise  out  of  agreements,  and  hence  are  not  evidence  of  market 
value.  It  appears,  however,  that  agreements,  with  rare  exceptions, 
are  made;  and  therefore  the  sums  which  wharfingers  are  willing  to 
accept,  and  shipowners  are  willing  to  pay,  for  wharfage,  are  the 
strongest  indications  of  the  value  of  the  services.  But  it  is  urged  by 
the  petitioners  that  the  court  must  not  be  governed  by  the  market 
value,  but,  in  the  absence  of  agreement,  by  the  highest  rate  permitted 
by  the  statute  of  the  state.  If  this  contention  be  correct,  the  statute 
^es  the  amount  which  this  court  must  order  paid  from  its  registry, 
whatever  the  relation  thereof  be  to  the  services  rendered,  and  how- 
ever unconscionable  the  charge.  In  other  words,  it  is  urged  that,  in 
the  absence  of  contract,  the  rates  mentioned  in  the  statute  are  the 
just  market  rates.  The  court  is  constrained,  against  its  will,  undor 
the  facts  in  this  particular  case,  to  interpret  the  statute  in  accord- 
ance with  the  petitioners'  contention.  When  a  statute  states  that 
for  a  given  service  a  person  having  a  public  relation  may  charge 
and  receive  a  specific  sum,  it  does  not  lie  in  the  power  of  another  to 
assert  that  such  person  shall  not  charge  and  receive  such  sum  for 
such  service,  but  i^Il  charge  and  receive  a  sum  computed  upon  some 
other  baris,  or  ascertained  according  to  current  or  customary  char- 
ges. The  statute  is  supreme,  and  confers  a  right;  and  unless  the 
person  upon  whom  the  right  is  conferred  waives  it,  by  contract  or 
otherwise,  a  court  is  technically  barred  from  declaring  that  the  exer- 
cise of  the  right  is  unlawful.  The  statute  is  crude  and  ungrammat- 
Ical,  but  it  was  the  evident  intent  of  the  state  to  declare  what  should 
be  due  wharfingers  for  facilities  afforded  to  vessels;  and  the  fact  that 
wharfingers,  or  even  the  wharfingers  in  question,  do  not  customarily 
avail  themselves  of  the  statutory  rates,  does  not  estop  the  petitioners 
from  claiming  the  benefit  of  the  statute  in  any  given  instance,  unless 
persons  dealing  with  them  have  been  misled  by  the  previous  conduct 
of  the  business.  In  the  present  case  the  ship  was  carried  to  the 
wharf  and  left  with  utter  disregard  of  the  expense  of  wharfage,  and 
without  any  attempt  to  protect  the  money  in  the  care  of  the  court 
from  the  statutory  charge  by  means  of  agreement,  which  is  freely  and 
usually  made  by  wharfingers  with  their  customers.  Indeed,  the  evi- 
dence discloses  that  wharfingers  seldom  charge  according  to  the 
statutory  rates,  for  the  simple  reason  that  such  rates  are  not  the 
market  rates,  and  no  one  will  pay  them,  unless,  from  accident,  ig- 
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norance,  or  design,  he  has  failed  to  stipalate  the  rate.  It  is  sug- 
gested that  the  obvlons  dutj  of  making  such  an  agreement  be  observed 
in  the  future  bj  ofQcers  having  vessels  in  charge.  The  explanaticm 
offered  concerning  the  ^stem  of  keeping  his  books,  wherein  the 
petitioners'  superintendent  has  stated  the  rate  of  wharfage  in  this 
case  to  be  $1.50  per  day,  is  of  doubtful  credit;  but  there  does  not 
appear  to  be  sufBcient  in  such  entry  to  enable  the  court  to  afBrm  that 
the  petitioners  have  waived  the  right  conferred  by  the  statute. 

It  must  be  decided  that  the  petitioners  are  entitled  to  the  statu- 
tory rate  for  the  wharfage  furnished,  but  a  decree  therefor  shall  not 
be  entered  until  the  court  shall  have  been  furnished  with  the  compu- 
tation, and  shall  have  approved  the  same.  It  is  probable  that  the  rate 
should  be  upon  the  registered,  and  not  gross,  tonnage.  The  Craig- 
endoran,  31  Fed.  87.  There  will  also  be  presented  to  the  court  a 
statement  of  the  expenses  of  this  proceeding,  and  itwill  be  determined 
to  what  extent,  if  any,  the  fund  in  the  r^istry  of  the  court  shall  be 
further  depleted  on  account  of  this  claim,  wherein  the  wharfingers, 
pursuing  their  technical  right,  have  seen  fit  to  discriminate  in  their 
charges  against  property  in  the  care  of  this  court. 


THE  MARIA  DOLORES. 

(District  Court,  D.  South  Carolina.    June  80,  1888.) 

Prose— Enbmt'b  Phopertt. 

A  vessel  and  cargo  wbose  papers,  supported  by  tbe  testimony,  sbow  thst 
both  belonged  to  a  subject  of  the  king  of  Spain,  held  lawful  prise  of  war, 
having  been  captured  by  a  United  States  cruiser  while  on  a  voyage  from 
one  port  of  the  enemy  to  another. 

This  was  a  libel  in  behalf  of  the  United  States  against  the  Maria 
Dolores  to  procure  her  condemnation  as  prize  of  war. 

A.  Lathroi^  U.  8.  Dist.  Atty. 

BRA.WLET,  District  Judge.     This  is  a  cause  of  prise  arisiiig  out 

of  the  capture  of  the  Spanish  bark  Maria  Dolores  by  the  United  ^tes 
cruiser  Minneapolis.  The  libel  was  filed  June  10, 1898.  No  claim- 
ant has  appeared,  and  the  testimony  taken  by  the  prize  commissioo- 
ers,  and  an  examination  of  the  ship's  papers,  show  that  the  Maria 
Dolores  is  a  bark  of  375  tons,  owned  by  Tomas  de  Gkirosica,  it  subject 
of  the  king  of  Spain;  that  she  was  manned  by  a  crew  of  11  persons, 
and  under  the  command  of  Buenaventura  Ferrer,  master.  She  soiled 
from  San  Sebastian,  in  ballast,  about  the  end  of  March,  and  on  tbe 
last  days  of  March  and  the  first  days  of  April,  1898,  she  took  on  a 
cargo  consisting  of  250  tons  of  bituminous  coal  and  250  tons  of  patent 
fuel  at  Avilas,  a  port  of  the  kingdom  of  Spain,  whence  she  sailed 
early  in  April  for  San  Juan,  a  port  in  tbe  island  of  Puerto  Bico;  both 
ship  and  cargo  being  consigned  to  Sobrinos  de  Azguiaga,  BpanMi 
subjects  at  the  last-named  port  She  was  capturel  in  the  early 
morning  of  May  21,  1898,  about  12  miles  from  San  Juan,  by  tbe 
United  States  cruiser  Minneapolis,  commanded  by  Captain  Jewell,  of 
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the  United  States  navy,  and  was  sent  to  this  port  in  charge  of  a 
prize  crew  for  condemnation.  Upon  hearing  the  testimonj,  and 
after  consideration  thereof,  it  is  adjudged  and  decreed  that  the  bark 
Maria  Dolores,  with  her  taclile,  apparel,  and  furniture,  and  her  cargo 
of  coal,  he  condemned,  forfeited,  and  sold  as  lawful  prize  of  war;  and 
a  decree  will  be  entered  forthwith  directing  the  marshal  of  this  dis- 
trict to  sell  the  same  after  due  advertisement. 


THE  ROBERT  H.  RATHBUN. 

(District  Court,  S.  D.  New  York.     Marcb  23,  1898.) 

COILIBIOW— Tow  AND  Saii,  Vkbbel— Lbbwat— Rkk»ing. 

The  small  schooner  6.  meeting  the  tug  R.  with  a  tow  4,000  feet  long 
In  LoDg  Island  Sound  went  on  the  tow's  windward  side  In  a  fresh  breesse, 
and  lowered  her  mainsail  shortly  before  collision  for  the  purpose  of  reefing, 
causing  her  to  make  unusual  leeway,  so  that  though  she  passed  the  tug 
200  feet  distant,  she  fouled  the  fourth  and  fifth  boats  of  the  tow.  BM 
that  the  tug  was  to  blame  for  not  starboarding  earlier,  and  the  G.  for  reef- 
ing 80  near  to  windward,  or  not  keeping  off. 

This  w^as  a  libel  in  rem  by  John  Gibson  against  the  steam  tug  Rob- 
ert H.  Ratiibun  to  recover  damages  resalting  from  a  collision. 

Cowen,  Wing,  Putnam  &  Burlingham,  for  libelant. 
Alexander  &  Green  and  Mr.  Hough,  for  respondent. 

BBOWN,  District  Judge.  At  about  10  o'clock  in  the  evening  of 
October  9,  1897,  as  the  libelant's  small  schooner  Gtenista  was  mak- 
ing her  way  westerly  in  Long  Island  Sound  bound  from  Nova  Scotia 
to  New  Haven,  she  came  in  collision  with  the  fourth  and  fifth  barges 
of  a  long  tow  coming  eastward,  in  charge  of  the  tug  Bobert  H. 
Bathbun,  by  which  the  schooner  and  the  barges  were  all  somewhat 
damaged.  The  libel  and  cross  libel  were  filed  to  recover  the  dam- 
ages. The  wind  was  fresh  from  the  north.  The  schooner  was  on 
her  starboard  tack,  heading  about  W.  N.  W.  Shortly  'before  the  col- 
lision her  mainsail  had  been  lowered  for  the  purpose  of  reefing.  The 
master  was  forward  as  lookout,  and  the  steward  at  the  wheel.  The 
testimony  on  her  part  is  that  the  lights  of  the  tug  and  tow  were 
seen  about  a  mile  distant,  one  or  two  points  on  the  schooner's  port 
bow ;  that  the  schooner  kept  her  course  of  W.  N.  W.  without  change, 
and  at  all  times  had  the  lights  of  the  tug  and  tow  on  her  port  bow 
and  never  on  her  starboard  bow;  that  she  passed  to  windward  of 
the  tug  from  50  to  200  feet  distant,  passed  the  first  and  second  barges 
at  about  the  same  distance,  and  the  third  a  little  less,  but  came  in 
collision  with  the  fourth  barge  by  a  glancing  blow,  scraped  along 
her  side,  and  along  the  hawser  connecting  witii  the  fifth  barge,  and 
that  the  boat  came  in  contact  with  the  bow  of  the  fifth  barge,  broke 
the  hawser  and  passed  out  to  leeward  of  the  rest  of  the  tow.  The 
tug  and  tow  were  in  all  about  4,000  feet  long.  The  boats  averaged 
about  30  feet  in  length  and  the  hawsers  separating  them  from  80  to 
100  fathoms  each.    The  testimony  of  the  different  witnesses  for  the 
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tug  is  not  wholly  in  accord.  The  captain  of  the  tug  testifies  that 
there  were  many  other  sailing  vessels  in  the  Bound  that  night ;  that 
he  passed  two  others  a  little  before  the  collision,  namely,  one  on 
each  side  of  him,  and  that  he  did  not  see  the  Genista's  lights  until 
she  was  within  about  one-half  a  mile  of  him;  that  his  course  was 
£.  by  S.,  and  that  he  saw  first  the  schooner's  green  light,  almost  im- 
mediately both  lights,  and  that  soon  afterwards  the  green  light  was 
shut  in  and  the  red  light  alone  was  seen,  which  at  that  time  was 
about  ahead  and  about  500  feet  distant;  that  he  then  sounded  the 
alarm  whistles  and  put  his  wheel  hard-aport;  that  this  was  done 
fearing  a  collision  between  the  schooner  and  the  tug;  that  under  his 
port  wheel  the  tug  hauled  about  two  points  to  the  southward  when 
the  schooner  passed  abreast  of  him  on  the  port  side  at  a  distance  of 
about  400  feet;  that  he  continued  to  haul  to  the  southward  until 
his  heading  was  about  S.  E.;  that  as  the  schooner  passed  him,  he 
did  not  at  first  apprehend  collision  with  the  barges;  that  the  colli- 
sion was  nearly  one-half  a  mile  astern  of  him,  and  that  he  was  ap- 
prised of  it  by  the  blast  of  a  bom  from  one  of  the  barges,  as  well 
as  by  seeing  the  shaking  of  the  lights. 

The  wheelsman,  who  was  in  the  pilot  house  with  the  captain  of 
the  tug,  states  that  the  red  light  of  the  schooner  w&s  first  seen  by 
him  and  reported  to  the  captain,  who  was  sitting  on  a  stool  in  the 
pilot  house;  that  soon  after  he  saw  the  red  and  green  light;  that 
when  the  alarm  was  given  both  lights  were  visible,  and  that  flie  or- 
der to  port  was  given  awhile  after  that,  and  that  he  saw  three 
changes  in  the  lights  of  the  schooner. 

On  consideration  of  the  whole  testimony  I  find  that  the  schooner 
when  seen  from  the  tug  was  about  ahead,  and  not  showing  her  green 
light  alone,  so  as  to  afford  any  ground  of  ^cpectation  to  the  tng 
that  her  course  was  to  leeward  of  the  tug's  course;  and  that  it  was 
therefore  the  duty  of  the  tug  to  go  to  starboard  earlier  than  she 
did;  since  the  duty  was  upon  her  to  keep  out  of  the  way  of  tiie 
schooner. 

I  also  find  the  schooner  in  part  to  blame  because  she  did  not  keep 
a  steady  courise,  and  for  bad  management.  The  evidence  indicates 
that  she  passed  the  tug  about  200  feet  off;  and  good  management, 
unless  the  schooner  was  in  part  disabled,  would  have  prevented  foul- 
ing  the  fourth  and  fifth  barges.  The  captain  saw  that  the  tow  was 
a  long  one,  and  he  knew  that  he  was  making  one-half  a  point  leeway, 
i.  e.,  one  foot  in  ten,  or  200  feet  in  going  2,000  feet.  But  as  the 
mainsail  had  been  lowered  for  reefing,  I  have  no  doubt  the  schoon- 
er's course  was  more  unsteady  and  her  leeway  more  on  that  account. 
It  is  that  leeway  which  finally  caused  collision.  When  it  became 
necessary  to  tack  to  keep  away  from  the  hinder  boats  of  the  tow,  the 
schooner  was  unable  to  do  so  with  her  mainsail  down.  This  In  part 
disabled  her.  It  was  bad  management  to  lower  the  mainsail  unnec- 
essarily when  near  the  tug;  and  having  done  this,  it  should  have 
prevented  her  from  going  near  to  the  tow  on  the  windward  side 
where  she  was  likely  to  make  unusual  leeway. 

Decree  for  half  damages. 
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THB  TRANSFEB  NO.  8. 

(District  Court,  &  D.  New  TorJt.    April  14,  1898.) 

OoubinoN— Damaobb  frou  Subseqcent  Nkouqence,  not  Pbozimatb. 

The  barge  M.  being  damaged  so  as  to  be  In  a  sinking  condition  by  the 
mutual  fault  of  No.  8  and  the  W.,  and  being  thereafter  taken  by  the  W. 
two  miles  with  other  boats  In  deep  water,  where  she  sank,  a  total  loss  of 
boat  and  cargo  and  damaging  the  W.'s  propeller  as  she  went  down,  held 
that  the  W.  bad  such  notice  of  the  M.'s  condition  as  to  require  the  W.  to 
beach  her,  as  might  have  been  done;  and  that  for  failure  to  do  so  the  W. 
should  alone  bear  |1,000  of  the  total  loss,  as  chargeable  to  the  W.'s  sub- 
sequent negligence,  and  not  the  proximate  result  of  the  collision. 

These  were  libels  in  rem  brought,  respectively,  by  the  Philadelphia 
&  Beading  Railway  Company  and  the  Thames  Towboat  Company 
against  the  steam  tug  Transfer  No.  & 

James  Armstrong,  for  libelant. 
-Henry  W.  Taf t,  for  Transfer  No,  a 
Carpenter  &  Park,  for  the  Waterman. 

BROWN,  District  Judge.  Under  the  usual  order  of  reference  upon 
an  interlocutory  decree  for  damages  in  a  case  of  collision,  it  is  open 
to  the  defendant  to  show  that  any  part  of  the  damages  claimed  re- 
sulted through  negligence  or  inattention  subsequent  to  the  collision; 
since  damages  caused  by  such  subsequent  negligence  are  not  the 
proximate  results  of  the  collision  itself.  In  behalf  of  Transfer  No. 
8  in  the  present  case,  it  is  contended  that  the  total  loss  of  the  barge 
Maine  and  her  cargo  by  sinking  in  deep  water  at  Port  Morris,  two 
miles  from  the  place  of  collision,  is  not  the  proximate  result  of  the 
collision  alone,  but  was  due  to  the  failure  of  the  Waterman,  which 
had  the  Maine  in  tow,  to  beach  her  properly  in  shallow  water,  where 
at  least  the  cargo  might  hare  been  mostly  saved,  evea  if  the  barge 
were  a  total  loss.  The  entire  damage  reported  by  the  commissioner 
for  the  loss  of  cargo  was  (2,392,  and  the  value  of  the  barge  and  her 
furniture  and  outfit  $2,679.80.  In  the  libel,  however,  of  the  owner  of 
the  Waterman  against  Transfer  No.  8  for  injuries  to  the  Waterman 
through  the  sinking  of  the  Maine  at  Port  Morris,  an  interlocutory 
decree  has  been  entered  adjudging  each  vessel  to  pay  one-half  the 
damage.  This  decree  was  entered  without  any  controversy  on  the 
point  now  raised;  but  so  long  as  it  stands  it  is  none  the  less  an 
adjudication,  and  necessarily  involves  the  finding  that  the  damage 
by  the  sinking  at  Fort  Morris,  as  well  as  the  injury  to  the  Watermai 
at  the  same  time,  were  the  proximate  results  of  the  previous  colli- 
sion; and  both  causes  being  before  the  court  at  the  same  time,  the 
adjudication  in  the  Waterman  case,  so  long  as  it  stands  unopened,  ia 
a  technical  bar  to  the  reopening  of  the  question  whether  those  dam- 
ages are  to  be  excluded,  as  arising  through  subsequent  negligence, 
or  not 

Notwithstanding  this  situation,  a  large  amount  of  testimony  was 
taken  on  this  very  question  in  the  hearing  before  the  commissioner; 
and  upon  the  argument  of  the  exceptions  before  me  I  have  onderstooi 
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that  the  parties  have  given  all  the  evidence  that  either  desired  to 
give  on  that  subject,  and  that  the  court  was  desired  to  determine  the 
above  question,  aside  from  the  technical  bar  above  rrferred  to,  upon 
the  understanding  that  the  decree  in  the  Waterman  case  shonid  be 
reopened  if  the  court  should  be  of  the  opinion  that  on  the  merits 
any  part  of  the  loss  of  the  Maine  and  her  cargo  should  be  deemed 
justly  attributable  to  the  subsequent  fault  of  the  Waterman. 

The  testimony  on  this  subject  is  Very  conflicting  and  contradictoiy. 
The  conclusion  to  which  I  have  come  is,  that  though  the  master  of 
the  Waterman  made  no  examination  of  the  Maine  to  ascertain  imme- 
diately after  the  collision  whether  the  Maine  was  in  a  fit  condition 
to  be  able  probably  to  make  the  trip  to  Port  Morris  in  deep  water, 
yet  that  he  very  soon  afterwards,  at  least  by  the  time  the  vessel* 
were  at  Hogsback,  where  some  of  the  vessels  grounded,  knew  that 
the  Maine  was  in  a  sinking  condition  and  could  not  possibly  hold 
out  much  longer.  He  saw  those  on  board  abandoning  her;  and  this, 
with  the  fact  that  she  was  gradually  sinking,  was  suflScient  notice 
to  him  that  she  must  speedily  go  down  and  could  not  probably  reach 
Port  Morris  creek.  It  was  his  duty,  therefore,  either  to  endeavor 
to  beach  her  at  once,  or  else  to  cast  her  off  and  suffer  her  to  drift 
ashore,  where  at  least  a  part  of  her  cargo  mifjht  have  been  saved. 
No  attempt  was  made  to  do  either.  I  am  satisfied  upon  the  evidrace 
that  this  might  and  should  have  been  done;  and  that  the  presence 
of  the  other  boats  in  tow  did  not  prevent  one  or  the  other  of  those 
measures. 

As  the  amount  of  additional  damage  through  the  total  loss  of  the 
cargo  arising  from  sinking  in  deep  water  at  Port  Morris,  must  neces- 
sarily be  chiefly  a  matter  of  estimate,  I  do  not  think  it  advisable  to 
send  the  matter  back  for  further  evidence,  unless  that  course  be 
desired.  The  barge  if  allowed  to  drift  ashore  would  dorbtlcFS  have 
become  a  total  loss;  the  saving  of  the  cargo  of  coal  would  have  been 
attended  with  considerable  expense,  the  coal  saved  would  jave  been 
subject  to  some  depreciation  in  value,  and  the  loss  of  the  Water 
man's  propeller  would  have  been  avoided.  The  net  saving  Si  loss 
could  not  well  have  been  less  than  f  1,000.  So  much  of  thi.loss 
shonid,  therefore,  be  charged,  I  think,  to  the  Waterman  alone  ;uid 
the  residue  of  the  amount  of  the  damages  reported  should  be  divfd 
equally  between  the  two  vessels,  as  the  proximate  result  of  the  c6 
sion. 

If  either  party  is  dissatisfied  with  the  above  estimate,  an  order  ma, 
be  taken  referring  the  matter  again  to  the  same  commissioner,  tht 
party  entering  the  order,  to  bear  the  expense  of  the  reference,  anless, 
a  more  favorable  report  is  obtained. 


Digitized  by 


Google 


THK   GEORGE   L.  GARLICK.  66i 

THE  GEORGE  L.  GABLrOE. 

THE  STUYVBSANT. 

(District  Court,  B.  D.  New  York.    June  20,  1898.) 

L  G01.U8TON— Stbames  and  Saii.. 

Courts  view  with  some  suspicion  the  exculpatory  allegation  of  a  steamer 
that  a  sailing  vessel  changed  her  course,  and  a  claim  by  a  tug  that  a  gust 
of  wind  came  with  such  nice  punctuality  as  to  make  an  Involuntary  change 
of  eight  points  In  the  coarse  of  a  schooner,  and  carry  her,  against  her 
navigator's  intention,  into  a  passing  barge,  which  should  have  kept  oat 
-of  her  way.  Is  an  Improbable  coincidence,  not  to  be  adopted  when  not  sup- 
ported by  a  preponderance  of  the  evidence. 

S.  Samb. 

It  being  the  duty  of  a  steamer  to  keep  out  of  the  way  of  a  saUlng  ressel, 
she  cannot  exculpate  herself,  In  case  of  a  collision,  by  the  plea  that  the 
fault  alleged  against  her  Indicates  negligence  so  gross  as  to  be  improbable, 
unless  her  own  explanation  of  the  cause  of  the  accident  is  probable,  and 
such  probability  is  established  by  the  preponderance  of  the  evidence. 

Thia  was  a  libel  in  rem  by  Felix  Clancy  and  Ann  Brophy  against 
the  steam  tug  George  L.  Garlick  and  the  barge  Stayvesant  to  recover 
damages  resulting  from  a  coUiaon. 

Alexander  &  Aah,  for  libelants. 

Carpenter  &  Park  and  R,  D.  Benedict,  for  the  George  L.  Garlick. 

THOMAS,  District  Judge.  He  course  of  the  Hudson  river  at  the 
point  of  the  collision  involTed  in  this  action  is  N.  N.  E.  and  S.  S.  W. 
The  wind  was  nearly  N.  W.  The  schooner  Washburn  was  sailing 
nearly  straight  down  the  river,  under  a  jib  and  two-reef  mainsail. 
Going  up  the  river  to  the  westward  of  the  schooner  was  the  tu}? 
Niagara,  with  a  long  fleet  of  canal  boats.  While  the  schooner  was 
passing  the  tow,  the  tug  Garlick,  towing  by  a  hawser  the  barge  Stuyve- 
sant,  bound  up  the  river,  passed  the  schooner's  bow,  and  the  following 
barge  struck  the  schooner  on  the  latter's  port  mde,  whereby  both  ves- 
sels were  carried  around  to  the  westward,  and  collided  with  the 
Niagara's  tow,  whereupon  the  schooner  sank;  hence  the  claim  for 
damages  in  this  action.  The  schooner  and  the  Garlick  were  both 
east  of  the  Niagara's  tow,  but  each  claims  to  have  been  the  nearer  to 
the  said  tow,  and  to  have  been  proceeding  on  a  course  about  parallel 
with  it,  and  each  claims  that  the  other  suddenly  changed  her  course 
to  the  westward,  and  caused  the  collision.  It  was  the  duty  of  the 
Garlick  to  avoid  the  schooner,  whether  she  was*  to  eastward  or  west- 
ward of  her.  If  the  Garlick,  being  to  the  eastward,  crossed  the 
schooner's  bow,  the  former  was  negligent;  If  the  schooner  was  on 
the  starboard  hand  of  the  Garlick,  the  latter  was  still  the  more  bound 
to  keep  out  of  her  way.  But  the  Garlick,  in  exculpation,  claims 
that  while  she  was  going  northerly  on  a  course  laid  between  the 
Niagara's  tow  and  the  Washburn,  the  latter  suddenly  went  partially 
about,  and  began  sailing  to  the  westward,  and  that  this  was  caused 
by  a  sudden  gust  of  wind,  as  the  night  had  been  tempestuous,  and 
the  wind  continued  strong  and  fitful.     The  exemption  of  the  Garlick 
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from  liability  depends  upon  the  acceptance  of  this  explanation,  for 
the  rules  of  the  road  operate  against  her. 

In  considering  this  question  it  must  be  remembered  that  the  bar- 
den  of  proving  herself  free  from  fault  is  with  the  steam  vessel.     It 
does  not  seem  to  the  court  that  she  has  discharged  this  burden. 
Courts  view  with  some  suspicion  the  excplpatory  allegation  of  a 
steamer  that  a  sailing  vessel  changed  her  course;  and  the  daim  that 
a  gust  of  wind  came  with  such  nice  punctuality  as  to  make  an  invol- 
untary change  of  eight  points  in  the  schooner's  course,  and  carry  her. 
against  her  navigator's  intention,  into  a  passing  barge,  which  ^onld 
have  been  kept  out  of  the  schooner's  way,  seems  an  improbable  co- 
incidence.    To  this  it  may  be  ans^'ered  with  considerable  reason  that 
it  is  alike  incredible  that  the  Garlick  should  have  shifted  her  course 
from  one  of  a  general  northerly  direction  to  the  westward,  sharply 
across  the  schooner's  bow,  and  directly  towards  the  Niagara's  tow. 
It  is  probable  that  the  Garlick  did  not  cross  so  definitely  to  the  we«t 
as  the  evidence  of  some  of  the  schooner's  witnesses  would  indicate: 
but,  in  any  case,  the  law  places  the  steamer  in  the  wrong,  and  she 
cannot  exculpate  herself  by  the  plea  that  the  fault  allied  against  her 
indicates  negligence  so  gross  as  to  be  improbable,  unless  her  own  ex- 
planation of  the  cause  of  the  accident  is  probable,  and  such  proba- 
bility is  established  by  the  preponderance  of  evidence.     The  captain 
of  the  schooner,  the  lookout,  and  three  others  of  her  crew,  and  the 
captain  and  pilot  of  the  Komuk,  a  tug  aiding  the  Niagara's  tow,  and 
the  captain  of  the  Niagara,  give  evidence  tending  to  support  tbf 
schooner's  and  condemn  the  Gharlick's  contention.     The  evidence  of 
these  witnesses  is  not  harmonious,  and  their  statements,  in  some  im- 
portant details,  are  not  free  from  discrepancies  and  improbabUities. 
But  opposed  to  them  is  the  evidence  of  the  captain,  deckhand,  and 
engineer  of  the  Oarlick,  and  Nelson,  the  captain  of  the  barge  Stnyve- 
sant,  and  Terrell,  the  captain  of  a  canal  boat  in  the  Niagara's  tow. 
These  witnesses,  in  appearance,  intelligence,  recollection,  accuracy  of 
observation,  and  manifestations  of  integrity,  were  not  superior  to  the 
witnesses  of  the  libelants,  and  did  not  carry  conviction  to  the  mind 
of  the  court.     Tinn  is  by  no  means  a  case  of  perfection  of  proof  on 
one  side  and  total  deficiency  on  the  other.     Taken  one  by  one.  the 
libelants'  witnesses  escape,  with  greatly  diminished  credit,  from  the 
criticisms  of  the  claimant's  advocate;  but  their  collective  evidence, 
in  quality  and  quantitv.  considered  in  connection  with  the  rules  of 
navigation,  is  preferred  by  the  court     When  events  are  entangled 
in  the  ccmfusion  that  results  from  unintelligent  and  inaccnrate  ob- 
servation and  perverse  and  careless  statements,  no  conclusion,  at  all 
points  logically  defensible,  can  be  attained,  and  an  element  of  donbt 
accompanies  and  survives  the  decision.     Such  seems  to  be  the  per 
sistent  condition   of  actions  involving  collirions  between   vessels. 
Hence  the  court  must  consider  and  weigh  the  evidence  and  probabili- 
ties, and  strike  such  balance  as  his  judgment  and  the  rides  of  law  re- 
quire.    Let  a  decree  be  entered  in  favor  of  the  libelants  for  the  dam- 
ageis  that  shall  be  ascertsdned  to  have  been  suffered  by  the  Khoooer 
on  account  of  the  collisiou,  with  costs. 
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THE  ETRURIA. 

(District  Court,  S.  D.  New  York.    March  28, 1898.) 

CoLLisioH— Uakiho  Bxkth— Bhall  Boats  to  Qitk  Wat  on  NoncB. 

When  large  vessels  in  making  a  berth  must  necessarily  swing  with  the 
tide  against  the  ends  of  the  piers  below.  It  is  the  duty  of  small  boats  to 
move  temporarily  from  the  ends  of  such  piers  on  reasonable  notice,  and 
to  make  nse  of  such  means  as  are  offered  or  may  be  available  to  them  to 
do  80,'  or  take  the  risk  of  damage  from  contact  The  libelant's  boat  not 
being  moved  after  notice  and  the  offer  of  hdp,  the  Ubel  for  damage  Wna 
dismissed. 

This  was  a  libel  in  rem  by  the  New  Tork  Central  &  Hudson  Biver 
Railroad  Company  against  the  steamship  Etniria  to  recover  damages 
resulting  from  a  collision  between  the  steamship  and  a  barge  be- 
longing to  libelant. 

James  J.  Macklin,  for  libelant 
Lord,  Day  &  Lord,  for  claimant. 

BROWK,  District  Judge.  The  necessary  use  by  great  steamertt 
of  the  ends  of  adjacent  piers  for  a  few  moments  while  making  a 
berth,  must  be  allowed  equally  with  the  rights  of  other  craft  to  the 
use  of  the  ends  of  the  piers  as  a  place  for  temporary  mooring.  These 
uses  are  attended  with  some  danger,  and  the  obligations  of  reason- 
able prudence  and  care  rest  upon  each  alike.  The  large  steamers 
cannot  make  a  berth  against  the  strong  ebb  tide  without  swinging 
against  two  piers  below  the  slip  they  intend  to  enter.  Smaller  craft, 
which  are  unable  to  withstand  even  the  gentle  pressure  of  such  great 
steamers  as  the  Etruria,  a  steamer  of  8,000  tons  displacement,  must 
therefore,  on  reasonable  notice,  give  way  temporsudly  during  the 
short  period  required  for  the  large  steamer  to  make  her  berth,  or  take 
the  risk  of  damage.  The  testimony  of  Capt  Watson  shows  a  prac- 
tice compatible  with  every  legal  requirement;  namely,  to  give  time- 
ly notice  to  any  craft  lying  at  the  end  of  the  piers  and  likely  to 
be  endangered  by  the  berthing  of  the  incoming  steamer,  and  to  sup- 
ply a  tug,  if  desired,  to  remove  such  craft  temporarily  and  take  them 
back  again  as  soon  as  the  steamer  is  berthed. 

The  evidence  shows  that  this  practice  was  pursued  in  this  case. 
About  an  hour  before  the  Etruria  arrived  notice  was  sent  to  piers 
38  and  39,  a  tug  being  employed  for  that  purpose;  and  again  half 
an  hour  before  her  arrival.  The  libelant's  barge  had  been  consigned 
to  the  slip  between  piers  38  and  39.  Finding  the  slip  full,  she  was 
obliged  to  moor  temporarily  at  the  end  of  pier  38,  outside  of  two 
other  barges;  and  shortly  after  mooring,  a  small  lighter  wedged  in 
from  below,  between  her  and  the  boat  next  inside.  The  barge  ar- 
rived there  after  the  first  notice  of  the  Etruria's  coming  had  been 
given.  .  The  tug  that  brought  her  there  went  into  the  slip  for  the 
purpose  of  removing  two  of  the  boats  there  in  order  to  make  room 
for  the  libelant's  barge;  and  about  16  minutes  afterwards,  when  the 
tug  was  ready  to  come  out  with  the  boats,  she  found  the  entrance 
closed  by  the  presence  of  the  Etruria,  and  not  long  afterwards  the 
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barge  was  somewhat  injured  by  the  swinging  of  the  Etroria  against 
her. 

The  pilot  of  the  tug  that  gave  the  notices,  saw  a  tug  and  barge 
come  to  pier  38  not  long  before  the  Etruria  arrived,  and  immediately 
went  to  give  the  barge  notice.  He  says  that  the  tug  was  still  lashed 
to  her;  and  that  in  reply  to  his  notice  to  the  man  on  the  barge  he 
was  told  to  go  to  h — ^1.  He  testifies  also  that  one  barge  dropped 
astern  from  the  end  of  that  pier.  The  man  in  charge  of  the  barge 
denies  receiving  any  such  notice;  but  he  admits  that  he  Was  told 
by  the  captain  of  another  tug  who  was  passing,  that  he  was  in  a 
dangerous  place  there,  and  should  move  on  account  of  the  Eltrnria, 
and  that  he  himself  as  the  Etruria  came  nearer,  recognized  the  dan- 
ger. He  says  that  he  slackened  his  lines ;  but  that  his  barge  would 
not  drop  astern  for  the  reason  that  the  lower  end  of  his  boat  was 
canted  to  the  westward  by  the  lighter  wedged  in  from  below,  and 
that  the  ebb  tide  pressed  the  lighter's  bow  so  strongly  against  the 
inside  boat  that  the  barge  would  not  move  astern. 

There  is  no  indication  of  any  inattention  or  lack  of  suitable  care 
and  sicill  on  the  part  of  the  Etruria.  I  think  the  barge  had  timely 
and  suflBclent  notice  of  the  need  of  giving  way  briefly  for  the  berth- 
ing of  the  Etruria,  and  had  means  to  do  so.  At  the  time  the  notice 
was  given,  her  own  tug  was  alongside  and  could  have  removed  her 
without  difficulty.  And  later,  when  the  Etruria  approached  and 
outside  cautions  were  given,  the  bargeman  apparently  could  still 
have  called  upon  bis  own  tug,  which  was  in  the  slip  close  by.  to  re- 
move him  temporarily.  He  seems  to  have  chosen  to  remain  and  take 
the  chances  of  dropping  astern  until  too  late. 

The  libel  is  dismissed. 


THE  NEW  YORK. 

(District  C!ourt,  S.  D.  New  York.     Febrnary  17,  1898.) 

OoLMBiON  ra  Slip— Canai,  Boat  Iufaled  on  Peopellbr— Wabpih«— Hotk» 
While  the  steamer  New  York  was  being  carefully  warped  across  the 
slip  where  she  had  been  moored,  a  canal  boat  was  fonnd  to  be  Inipded 
upon  one  of  the  steamer's  propeller  blades,  and  was  freed  by  some  bai*- 
ward  turning  of  the  propeller;  held  (1)  that  upon  the  contradictory  testi- 
mony the  damage  did  not  arise  from  any  careless  or  Improper  handling 
of  the  steamer,  but  from  the  Incautious  movements  of  the  canal  boat:  (2) 
that  the  warping  of  the  steamer  was  not  naturally  calculated  to  do  dam- 
age, and  that  no  prior  notice  of  Intent  to  move  her  was  necessary. 

This  was  a  libel  in  rem  by  James  L  Collins  against  the  steamship 
New  York  to  recover  for  damages  occasioned  to  a  canal  boat  and 
cargo  by  becoming  impaled  on  the  steamship's  propeller  in  her  slip^ 

Carpenter  &  Park,  for  libelant. 
Boblnson,  Biddle  &  Ward,  for  claimant 

BROWN,  District  Judge.  On  the  16th  day  of  S^ember,  1896, 
between  3  and  4  o'clock  in  the  afternoon,  when  the  large  twin  screw 
steamship  New  York,  564  feet  long,  was  being  polled  sideways  across 
the  Blip  fr<xn  pier  15  towards  pier  14  North  river,  bow  in,  it 
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found  that  the  canal  boat  Pat  Bowen,  laden  with  765  barrels  of 
cement,  was  being  pulled  across  with  the  steamship.  Subsequent 
examination  showed  that  although  the  steamer's  propeller  had  not 
been  moved,  the  canal  boat  was  impaled  upoia  one  of  the  blades  of  the 
steamer's  port  propeller,  on  her  port  side,  and  that  the  end  of  the 
propeller  blade  had  passed  through  the  bottom  of  the  canal  boat, 
making  a  cut  about  4  feet  long  at  right  angles  with  the  keel,  12  feet 
aft  of  the  stem,  and  beginning  at  a  point  about  four  inches  from  the 
edge  of  the  bottom  on  the  starboard  side.  She  could  not  be  pulled 
oflf,  and  was  extricated  by  turning  the  propeller  back  a  little,  but 
before  she  could  be  beached  she  sank.  The  above  libel  was  filed  to 
recover  the  damages,  which  it  is  alleged  arose  through  the  negligence 
of  the  steamship.     The  answer  denies  any  negligence  on  her  part. 

There  is  no  direct  or  positive  proof  how  the  accident  came  about. 
Two  theories  are  suggested.  The  defendant  argues  that  the  canal 
boat  came  along  side  of  pier  15,  running  up  between  the  dock  and  the 
floating  logs  which  guarded  the  steamer's  propeller,  forced  the  logs 
aside  and  finished  her  loading  while  lying  over  the  end  of  the  port 
I»*opeIler  blade,  and  by  the  increased  draught  in  loading  drove  the 
propeller  blade  through  her  bottom.  The  libelant  contends  that  the 
canal  boat  was  not  at  any  time  lying  over  the  blade  of  the  propeller, 
and  argues  that  the  accident  could  not  have  arisen  in  that  way,  be- 
cause, upon  the  estimate  of  the  defendant's  expert,  the  end  of  the  pro- 
peller blade  wonld  be  about  14  inches  deeper  in  the  water  than  the 
canal  boat  when  fully  loaded.  The  libelanf a  theory  is,  that  in  the 
operation  of  hauling  the  steamship  across  the  slip,  she  dropped  back, 
and  by  hauling  on  the  l)Ow  sooner  than  upon  the  stern,  her  stern 
was  swung  towards  pier  15,  so  that  the  propeller  blade  was  thereby 
carried  beneath  the  canal  boat,  and  that  tjie  strain  of  the  hawser 
when  the  subsequent  pulling  on  the  stern  commenced,  causejl  the 
steamer  to  careen  a  little  to  starboard,  sufficiently  to  lift  the  port 
propellar  blade  and  thrust  it  through  the  bottom  of  the  canal  boat 

Both  of  these  theories  are  physically  possible.  Either  of  them 
would  account  for  the  accident,  and  either  might  be  adopted  if  the 
facts  were  sufficient  to  sustain  it.  But  the  evidence  is  so  doubtful 
that  T  find  it  impossible  to  arrive  at  a  positive  finding  as  to  either. , 
The  burden  of  proof  rests  upon  the  libelant  to  show  negligence  in 
the  steamer.  So  far  as  the  alleged  negligence  consists  in  the  sup- 
posed dropping  astern,  and  the  swinging  of  the  propeller  under  the 
canal  boat,  I  think  the  clear  weight  of  proof  is  to  the  contrary.  Great 
pains,  it  was  testified  on  the  part  of  the  ship,  were  taken  to  move  her 
evenly;  a  range  was  observed  and  care  taken  to  slacken,  if  either 
end  of  the  ship  was  found  to  be  moving  faster  than  the  other;  and  the 
line  from  the  stern  to  pier  14  was  kept  all  the  time  taut,  or  nearly  so. 
Upon  this  positive  testimony  of  several  witnesses,  it  is  not  credible 
that  the  ship  made  any  material  stanaway,  or  swing  to  port  at  h^ 
stem;  certainly  nothing  like  12  to  15  feet  to  port,  as  would  be  nec- 
essary to  be  found,  if  the  libelant's  witnesses  are  correct  in  saying 
thai:  the  blade  was  10  to  13  feet  off  and  abreast  of  the  canal  boaf  s 
staiiward  bow.  The  blade  seen  by  those  witnesses  may  have  been 
the  oi^osite  blad^  the  top  of  which  would  be  about  12  feet  away. 
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while  the  end  of  the  port  blade  was  nnder  the  canal  boafs  bottom. 
There  is  no  doubt,  on  the  libelant's  evidence,  that  the  bow  of  the 
canal  boat  ran  up  the  slip  beyond  the  propdler  blade;  Collins,  the 
man  in  charge,  says  the  bow  was  6  feet  ahead  of  it.  The  damage 
shows  it  was  then  12  feet.  Other  evidence  shows  that  before  the  ac- 
cident, the  canal  boat  was  close  along  side  the  fore  and  aft  log  which 
was  intended  to  guard  the  propeller.  The  theory  that  the  steamer 
dropped  astern  10  or  12  feet  after  the  moving  began  and  swnng  her 
stern  to  port  as  much  more,  so  that  her  propeller  blade  ran  nnder  the 
canal  boat,  and  that  by  a  subsequent  strain  on  the  stern  hawser  the 
steamer  was  listed  to  starboard  so  as  to  lift  her  propeller  blade  and 
thus  inflict  the  damage,  involves  also  such  a  lapse  of  time  between 
pulling  on  the  stern  and  on  the  forward  hawsers  as  to  be  wholly  in- 
compatible with  the  management  of  the  steamer  testified  to  by  her 
o£Qcers,  and  incompatible  with  the  probabilities  of  the  case  nnder  the 
circumstances  proved.  So  much,  therefore,  of  the  libelant's  claim 
of  negligence,  I  must  regard  as  disproved. 

I  must  find,  therefore,  that  the  canal  boat  got  over  the  steamer's 
propeller  blade  by  the  movement  of  the  canal  boat  up  the  slipu  I  do 
not  think  it  material  to  conerider  when,  how  or  why  she  got  into  such 
a  position,  as  it  is  clear  that  it  was  not  through  any  fault  of  the 
steamer,  or  through  any  lack  of  care  on  the  steamer's  pert  to  indicate 
the  position  of  the  propeller  blade,  which  was  done  by  a  log  across 
the  stem  and  by  others  running  fore  and  aft  on  each  ude.  It  was 
a  position  that  the  canal  boat  had  no  right  to  take,  and  was  at  her 
own  risk.  This  would  not  of  course  justify  the  steamer  in  inflicting 
any  heedless  or  wanton  injury;  but  the  evidence  on  the  part  of  the 
steamer  clearly  absolves  her  from  any  such  charge. 

The  movanent  of  the  steamer  across  the  slip  in  the  way  testified  to, 
was  not  a  movement  reaaonahly  likely  to  produce  any  injury  to  other 
boats.  It  did  not,  therefore,  call  for  any  express  notice;  and  there 
is  no  evidence  that  prior  to  moving,  Officer  Yoong,  who  was  in  charge 
of  the  movement,  suspected  that  the  canal  boat  lay  over  the  pro- 
peller. He  testified  that  15  minutes  or  a  half  an  hour  before,  he 
observed  the  canal  boat,  and  that  she  was  then  abaft  of  the  propeller 
and  in  a  safe  place.  Her  captain,  quite  a  young  man,  was  then 
hauling  on  the  line,  and  the  ofiScer  testifies  that  he  cautioned  him 
against  moving  further  up  the  slip.  The  captain  denies  this  caution 
and  also  denies  other  cautions  testified  to  by  two  other  witnesses; 
but  he  states  that  the  canal  boat  was  6  feet  ahead  of  the  propeller, 
and  subsequent  examination  shows  that  at  the  time  of  the  accident  it 
was  12  feet  ahead.  Officer  Young  was  mistaken,  therefore,  as  to  the 
precise  position  of  the  bow  of  the  canal  boat  IS  or  30  minutes  before 
the  ship  was  moved,  or  dse  the  boat  was  moved  up  further  after- 
wards, as  that  officer  contends  it  was.  It  does  not  seem  to  me  nec- 
essary to  determine  the  precise  facts  in  these  respects.  Since  the 
movement  of  the  steamer  was  one  which  she  was  entitled  to  make 
and  was  not  naturally  calculated  to  inflict  injury  on  other  boatsi,  if 
the  damage  was  produced  through  a  slight  list  of  the  steamer  to  star- 
board, owing  to  the  strain  of  the  hawser  and  the  slight  lifting;  of  the 
port  propeller  blade  while  the  canal  boat  lay  over  it,  a  oontentioa 
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which  rests  upon  argument,  and  not  upon  evidence,  the  result  was 
not  such  as  was  to  be  reasonably  anticipated,  and  is  to  be  ascribed 
to  the  Imprudence  and  carelessness  of  the  canal  boat,  rather  than 
to  any  negligence  of  the  steamer. 

One  circumstance  in  connection  with  the  final  release  of  the  canal 
boat,  seems  to  me  to  favor  the  defendant's  theory  that  the  canal  boat 
sank  upon  the  blade  while  loading;  namely,  that  the  blade  was 
finally  extricated  by  a  little  backward  turn  of  the  propdler,  after 
other  efforts  were  unavailing  to  separate  the  boat.  Some  time  be- 
fore this  the  strain  on  the  hawsers  had  been  stopped,  and  any  list  of 
the  steamer  to  starboard  must  have  been  thereupon  immediately 
righted.  Had  the  contact  with  the  propeller  blade  arisen  solely  from 
the  lifting  of  the  blade  by  the  steamer's  list  to  starboard,  the  blade 
would  naturally  have  been  at  once  drawn  out  from  the  canal  boaf  s 
bottom  the  moment  the  steamer  righted  on  an  even  keel,  and  this 
would  have  occurred  as  soon  as  the  strain  on  the  hawsers  was 
stopped.  The  fact  that  the  boat  was  not  then  released,  points  to 
the  probability  that  the  accident  did  not  happen  from  any  list  by  the 
steamer,  and  that  the  list,  if  any,  was  small. 

I  must  find,  therefore,  that  no  cause  of  action  has  been  made  out 
against  the  steamer,  and  that  the  Ubel  should  be  dismissed  with  costs. 


THB  M.  TANDBRCOOK. 
(Dlatrlcrt  Court,  S.  D.  New  Tork.     March  25,  1898.) 

COLLISIOR — AOBSEUBNT  BY   SiaNALS — CONTBABT  NAVIGATIOK. 

In  crossing  the  North  river  upon  converging  courses,  the  tug  V.,  with  a 
tow,  and  the  ferry  boat  Plalnfield  agreed  by  signals  of  two  whistles  that 
the  V.  should  cross  ahead  of  the  P.;  the  V.  maneuvered  accordingly,  but 
the  P.  came  on  without  materially  slackening  speed,  and  collision  fol- 
lowed. Held,  that  the  P.  was  alone  to  blame  for  not  navigating  In  ac- 
cordance with  the  signals,  and  not  giving  the  V.  reasonable  space  to  pass 
ahead. 

These  were  two  libels  in  rem  brought  respectively  by  Mary  J.  Mc- 
Gaffr^,  as  administratrix,  etc.,  and  by  the  Central  Railroad  of  New 
Jersey,  against  the  steam  tug  M.  Vandercook,  to  recover  damages 
caused  by  a  collision. 

Cameron  &  Hill,  for  administratrix. 
Carpenter  &  Park,  for  The  Vandercook. 
James  J.  MacklLn,  for  The  Plainfleld. 

BROWN,  District  Judge.  Abont  6  p.  m.  on  the  14th  of  July,  1896, 
the  libelant's  canal  boat  Daniel  McCaffrey  in  tow  of  the  tog  M. 
Vandercook  and  on  her  starboard  side,  while  crossing  the  North  river 
in  the  ebb  tide  from  Morris  street,  Jersey  City,  bound  up  the  East 
river,  came  in  collision  with  the  ferry  boat  Plainfleld,  bound  from 
the  Communipaw  Ferry  to  Liberty  street.  New  York.  The  starboard 
bow  of  ihe  canal  boat  projected  ahead  of  the  tug,  struck  the  ferry 
boat  on  her  port  side  a  little  forwai  J  of  her  paddle  wheels,  and  was 
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80  injured  that  she  sank  a  few  moments  afterwards.  There  is  mnoh 
conflict  in  the  testimony.  The  weight  of  evidence,  I  tliink,  establishes 
the  following  points: 

1.  The  collision  was  somewhere  from  one-third  to  one-half  the  way 
across  from  the  Jersey  shore,  and  not  far  from  abreast  of  pier  7,  New 
York. 

2.  Shortly  after  the  Plainfleld  left  her  slip,  the  Vandercook,  being 
then  further  out  in  the  river  and  heading  for  the  Battery,  and  having 
the  Plainfleld  on  her  starboard  hand,  gave  the  Plainfleld  a  signal  of 
two  whistles  in  answer  to  the  Plainfleld's  signal  of  one  whistle,  and 
received  a  response  of  two  whistles  from  the  Plainfleld.  The  Plain- 
fleld was  then  heading  somewhat  up  river,  and  towards  the  New 
York  shore,  and  the  vessels  were  probably  then  from  700  to  1,000  feet 
apart.  This  agreement  by  signals  bound  the  Plainfleld  to  give  the 
Vandercook  reasonable  opportunity  to  go  ahead  of  the  Plainfleld,  and 
to  govern  her  own  navigation  accordingly. 

3.  The  Vandercook  thereupon  starboarded  her  wheel  and  continued 
her  course  so  that  at  collision  she  headed  about  for  pier  1 ;  but  shortly 
before  collision  she  was  compelled  to  stop  and  reverse  because  the 
Plainfleld,  contrary  to  the  agreement;  proceeded  to  ran  ahead  of  her. 

4.  That  the  Vandercook  did  not  give  a  signal  of  one  whistle,  nor 
make  any  such  sheer  to  the  westward  nor  any  such  change  of  course, 
as  is  alleged  by  the  witnesses  for  the  Plainfleld,  as  a  ^stiflcation  for 
her  subsequent  course. 

5.  That  the  Plainfleld,  even  if  she  was  going,  as  she  claims,  under 
one  bell  at  the  time  when  her  signal  of  two  whistles  was  given  in 
answer  to  the  Vandercook's  two  whistles,  afterwards  went  full  speed 
ahead,  and  thereby  brought  on  the  collision ;  that  this  was  a  violation 
of  the  agreement  made  by  signals  between  the  two  vessels  that  the 
Vandercook  should  pass  ahead;  that  no  circumstances  in  the  situa- 
tion justified  this  change  in  the  ferry  boat's  maneuvers,  and  she  is  con- 
sequently chargeable  with  the  blame  for  the  collision ;  that  the  pilot's 
narrative  is  not  BuflBciently  consistent  or  credible  to  be  accepted; 
and  that  the  testimony  that  the  Plainfleld  made  this  trip  within  two 
minutes  of  her  usual  time,  confirms  the  Vandercook's  account  that 
the  Plainfleld  came  on  at  nearly  full  speed  without  regard  to  her  pre- 
vious fflgnala 

6.  That  the  navigation  of  the  Vandercook  was  in  accordance  with 
the  agreement  between  the  vessels;  and  that  the  proposition  which 
she  made  and  which  the  Plainfleld  accepted  that  the  Vandercook 
should  pass  ahead  was  not,  under  the  circumstances,  an  unreasonable 
proposition,  as  the  Plainfleld  was  easily  able  to  go  astern  of  the  Vac- 
dercook  without  material  disadvantage. 

I  find  the  Plainfleld  alone  to  blame. 
Decree  accordin^y. 
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COMMONWEALTH  OF  VIRGINIA  T.  BINGHAM  et  al. 
(Circuit  Court,  W.  D.  Virginia.   July  27, 1898.) 

X 

Rkmotal  or  Causes— Prosecutions  bbvobb  Justiob  op  Peaob— Acts  Dosb 
UMDBR  Federal  Rbybnue  Laws. 

A  prosecution  brought  before  a  Justice  of  the  peace  for  a  nonindictable 
misdemeanor  Is  removable  to  a  federal  court,  under  Rev.  St  J  G43,  when 
the  act  charged  was  done  by  defendani:  nnder  authority  of  a  federal  rev- 
enue officer,  acting  under  color  of  his  office.  Virginia  T.  Paul,  13  Sup.  Ot. 
636,  148  17.  S.  107,  distinguished. 

The  Attorney  General  of  Virginia,  for  plaintifC. 
T.  M.  Alderson,  U.  S.  Atty.,  for  defendants. 

PAUL,  District  Judge.  This  case  was  removed  from  a  court  held 
by  a  justice  of  the  peace  of  Franklin  county,  Va.,  into  this  court,  on 
the  petition  of  the  defendants.  The  petition  was  filed  under  the  pro- 
visions of  section  643  of  the  Revised  Statutes  of  the  United  States, 
which  provides  as  follows: 

"Sec.  643.  When  any  civil  suit  or  criminal  prosecution  Is  commenced  In  any 
court  of  a  state  against  any  officer  appointed  under  or  acting  by  autliority  of 
any  revenue  law  of  the  United  States  now  or  hereafter  enacted,  or  against 
any  person  acting  under  or  by  authority  of  any  such  ofilcer,  on  account  of  any 
act  done  under  color  of  his  office  or  any  such  law,  or  on  account  of  any  right, 
title,  or  authority  claimed  by  such  officer  or  other  person  under  such  law, 
*  *  *  the  said  suit  or  prosecution  may,  at  any  time  before  the  trial  or  final 
bearing  thereof,  be  removed  for  trial  into  the  circuit  court  next  to  be  boldeu 
in  the  district  where  the  same  is  peudlng,  upon  the  petition  of  such  defendaut 
to  said  circuit  court,  and  In  the  following  manner.  Said  petition  shall  set  forth 
the  nature  of  the  suit  or  prosecution,  and  be  verified  by  affidavit;  and,  to- 
gether with  a  certificate  signed  by  an  attorney  or  counsellor  at  law  of  some 
court  of  record  of  the  state  where  such  suit  or  prosecution  is  commenced,  or 
of  the  United  States,  slating  that,  as  counsel  for  the  petitioner,  be  has  ex- 
amined the  proceedings  against  him,  and  carefully  enquired  Into  all  the 
matters  set  forth  in  the  petition,  and  that  he  believes  them  to  be  true,  shall 
be  presented  to  the  said  circuit  court,  if  in  session,  or,  if  U  be  not,  to  the  cleric 
thereof  at  his  office,  and  shall  be  filed  in  said  office.  The  cause  shall  there- 
upon be  entered  upon  the  docket  of  the  circuit  court  and  shall  proceed  as  a 
cause  originally  commenced  in  that  court;  but  all  bail  and  other  security- 
given  upon  such  suit  or  prosecution  shall  continue  In  like  force  and  effect 
as  if  the  same  had  proceeded  to  final  'judgment  and  execution  in  the  state 
court  When  the  suit  Is  commenced  in  the  state  court  by  summons,  subpccna, 
petition,  or  any  other  process  except  capias,  the  clerk  of  the  circuit  court 
shall  Issue  a  writ  of  certiorari  to  the  state  court  requiring  It  to  send  to  the 
circuit  court  the  record  and  proceedings  in  the  cause.  When  it  is  commenced 
by  capias,  or  by  any  other  similar  form  of  proceeding  by  which  a  personal 
arrest  is  ordered,  he  shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate 
of  which  shall  be  delivered  to  the  clerk  of  the  state  court  or  left  at  his  office, 
by  the  marshal  of  the  district,  or  his  deputy,  or  by  some  person  duly  author- 
ized thereto;  and  thereupon  It  shall  be  the  duty  of  the  state  court  to  stay  all 
further  proceedings  in  the  cause,  and  the  suit  or  prosecution,  upon  delivery  of 
such  process,  or  leaving  the  same  as  aforesaid,  shall  be  held  to  be  removed 
to  the  circuit  court,  and  any  further  proceedings,  trial,  or  Judgment  therein 
In  the  state  court  shall  be  void.    •    •   •" 

The  petition  for  removal  alleges,  in  substance,  that  one  Thomas 
Pelts  was  an  oflBcer  of  the  United  States,  to  wit,  a  deputy  collector  of 
\nternal  revenue  in  the  Sixth  district  of  Virginia;   that  petitioners 
88F.-36 
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were  acting  as  part  of  a  posse  under  the  control  of  the  said  Felts;  and 
that,  while  said  Felts  was  in  the  actual  discharge  of  his  official  duties, 
he  and  the  petitioners  were  attaclied  and  fired  upon  from  ambush  by 
persons  supposed  to  be  in  sympathy  with,  and  who  were  defending, 
violators  of  the  internal  revenue  laws;  that  petitioners  returned  tiie 
Are  in  self-defense;  that,  during  the  firing,  the  oetitloner  Pitzwater 
was  wounded,  and  the  horses  of  petitioners  were  shot  several  times; 
that  during  the  firing  several  hundred  shots  were  exchanged;  that 
there  were  some  cattle  in  the  vicinity  of  the  firing;  and  that,  while 
petitioners  have  no  knowledge  that  any  injury  was  done  to  said  cattle 
by  the  promiscuous  firing  which  took  place,  "one  R.  D.  Allen  has  made 
complaint  and  information  on  oath  before  Samuel  Via,  a  justice  of  the 
peace  of  Franklin  county,  Virginia,  charging  them  with  cruelty  to  ani- 
mals, under  the  statute  of  Virginia,  and  further  charging  that  said 
cattle  had  been  shot  by  petitioners,  and  have  died." 

Following  is  the  warrant  issued  by  said  Samuel  Via,  justice  of  the 
peace  of  Franklin  county,  Va.,  on  said  complaint  and  information,  on 
oath  of  said  R.  D.  Allen: 

"Commonwealtb  of  Virginia,  Franklin  Coonty,  to  wit: 
"To  Q.  0.  McAlezander,  Constable  of  said  County: 

"Whereas,  R.  D.  Allen,  of  said  county,  has  this  day  made  complaint  and 
information  on  oath  before  me,  Samuel  Via,  a  Justice  of  the  peace  of  said 
county,  that  Thomas  Bingham  and  Geo.  S.  Fitzwater,  on  the  ISth  day  of  July, 
189C,  In  the  said  county,  did  unlawfully,  but  not  feloniously,  injure,  malm, 
and  disfigure  two  cows,  by  shooting  and  killing  of  them,  the  property  of  the 
said  R.  D.  Allen,  against  the  peace  and  dignity  of  the  commonwealtb  of 
Virginia:  These  are,  therefore,  in  the  name  of  the  commonwealth,  to  com- 
mand you  forthwith  to  apprehend  and  bring  before  me,  or  some  other  Justice 
of  the  said  county,  the  bodies  of  the  said  Thomas  Bingham  and  Geo.  S.  Fitz- 
water, to  answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

"Given  under  my  hand  and  seal,  this  the  18tb  day  of  July,  1896. 

"Samuel  Via,  J.  P." 

The  petitioners  further  allege  that  they  have  been  arrested  under 
the  said  warrant,  and  are  held  under  bail,  to  answer  the  same  before 
a  justice  of  the  peace  of  said  Franklin  county.  They  further  allege 
that  the  prosecution  aforesaid  against  them  was  begun  for  an  act  done 
while  they  were  under  the  command  of  said  Felts,  who  was  acting 
under  color  of  his  office  of  deputy  collector,  and  they  pray  that  the 
prosecution  against  them  be  removed  into  this  court  On  the  filing 
of  this  petition  with  the  clerk  of  the  circuit  court,  the  clerk  issued  a 
writ  of  habeas  corpus  cum  causa,  directed  to  the  justice  of  the  peace 
who  had  issued  the  warrant  of  arrest  for  the  petitioners;  and  the 
justice,  in  obedience  to  said  writ,  stopped  all  further  proceedings  in 
the  case,  and  forwarded  the  original  papers  in  the  case  to  the  clerk  of 
this  court,  and  the  case  was  docketed  here.  The  commonwealth  of 
Virginia  moves  to  remand  the  case  to  the  justice  of  Franklin  county, 
Va.,  before  whom  it  was  pending  when  the  petition  was  filed,  on  the 
following  grounds: 

First.  That  section  643  of  the  Revised  Statutes  of  the  United  States, 
providing  for  the  removal  of  prosecutions  from  a  state  court  into  the 
circuit  court  of  the  United  States,  contemplates  only  prosecutions 
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pending  in  a  court  of  record;  that  this  is  shown  by  the  following  pro- 
visions of  the  statute: 

"When  the  snlt  Is  commenced  in  the  state  conrt  by  summons,  subpcena, 
petition,  or  any  other  process  except  capias,  the  clerk  of  the  circuit  court  shall 
Issue  a  writ  of  certiorari  to  the  state  court  requiring  It  to  send  to  the  circuit 
court  the  record  and  proceedings  In  the  cause.  When  it  is  commenced  by 
capias,  or  by  any  other  similar  form  of  proceeding  by  which  a  personal  arrest 
Is  ordered,  he  shall  Issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of 
which  shall  be  delivered  to  the  cleric  of  the  state  court,  or  left  at  his  office, 
by  the  marshal  of  the  district,  or  his  deputy,  or  by  some  person  duly  author- 
ized thereto;  and  thereupon  It  shall  be  the  duty  of  the  state  court  to  stay 
all  further  proceedings  in  the  cause,  and  the  suit  or  prosecution,  upon  delivery 
of  such  process,  or  leaving  tiie  same  as  aforesaid,  shall  be  held  to  be  removed 
to  the  clrctklt  court,  and  any  farther  proceedings,  ti^al,  or  Judgment  therein 
in  the  state  court  shall  be  void." 

It  is  insisted  that,  as  a  court  held  by  a  justice  of  the  peace  in  Vir- 
ginia has  no  clerk,  and  is  not  a  court  of  record,  a  prosecution  such  as 
this,  which  is  a  misdemeanor  under  the  laws  of  Virginia,  cannot  be 
removed  into  this  court.  It  is  also  urged  that  a  proceeding  is  not 
"commenced,"  as  the  statute  (section  643)  contemplates,  until  an  in- 
dictment has  been  found  by  a  grand  jury  in  the  state  court.  It  is 
urged  that  not  only  was  there  no  indictment  found  in  the  state  court 
at  the  time  of  the  filing  of  the  petition  in  this  case,  but  that  no  in- 
dictment could  be  found  in  the  courts  of  the  state  of  Virginia  on  a 
charge  such  as  is  made  by  the  warrant  issued  by  the  justice  of  the 
peace. 

The  act  of  the  legislature  of  Vii^inia  abolishing  indictment  by  a 
grand  jury  in  cases  of  misdemeanor,  such  as  is  charged  in  this  case, 
provides  that: 

"The  several  police  Justices  and  justices  of  the  peace,  in  addition  to  the  juris- 
diction exercised  by  them  as  conservators  of  the  peace,  shall  have  exclusive 
original  jurisdiction  of  all  misdemeanor  cases  occurring  within  their  jurisdic- 
tion, in  all  of  which  cases  the  punishment  may  be  the  same  as  the  county  or 
corporation  courts  are  authorized  to  Impose.    *   *    *" 

Prior  to  the  passage  of  this  act,  misdemeanors  (to  which  class  of 
offenses  the  offense  in  the  warrant  issued  by  the  justice  in  this  case 
belongs)  were  indictable  by  a  grand  jury.  The  statute  quoted 
changed  the  law  of  Virginia  in  this  respect,  and  now  it  is  not  required 
that  an  offense  of  the  grade  here  charged  shall  be  submitted  to  a 
grand  jury  for  investigation  as  the  basis  of  a  prosecution  and  trial  by 
a  jury.  If  the  position  of  the  counsel  for  the  commonwealth  of  Vir- 
ginia be  correct,  then  the  provisions  of  section  643  of  the  Revised 
Statutes  of  the  United  States  relative  to  the  removal  of  prosecutions 
from  a  state  court  into  a  federal  court  are  in  great  part  rendered  of 
no  effect  by  the  Virginia  statute.  If  this  contention  be  sound,  no 
oflBcer  appointed  under  or  acting  by  the  authority  of  any  revenue  law 
of  the  United  States  against  whom  a  prosecution  has  been  commenced 
in  a  state  court  of  Virginia  is  entitled  to  the  protection  contemplated 
by  the  United  States  statute,  unless  he  shall  have  first  been  indicted 
by  a  grand  jury  in  a  court  of  record  in  that  state.  Under  this  view 
of  the  law,  a  conrt  held  by  a  justice  of  the  peace  in  Virginia  not  being 
a  court  of  record  (4  Minor,  Inst  160),  not  having  the  machinery  of  a 
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;grand  jury  with  which  to  commence  a  prosecution,  no  removal  of  a 
prosecution  pending  therein  can  be  had,  under  the  proviaions  of  sec- 
tion 643  of  the  BeTised  iStatntes  of  the  United  States.  To  give  the 
statute  the  construction  here  contended  for  would  be  to  admit  tliat  the 
state  of  Virginia  can,  by  an  act  of  its  legislature,  practically  repeal 
it:  as  to  this  state  by  simply  enlarging  the  jurisdiction  of  a  court  not 
of  record,  and  by  abolishing  the  action  of  a  grand  jury  in  all  criminal 
cases,  and  substituting  therefor  some  other  mode  of  commencing  a 
prosecution. 

In  support  of  the  position  taken  by  counsel  that  a  criminal  case 
arising  under  section  643  cannot  be  removed  into  this  court  where 
no  indictment  has  been  found  in  the  state  court,  the  case  of  "Virginia 
V.  Paul,  148  U.  S.  107,  13  Sup.  Ct  536,  is  cited  as  a  decisive  authoritr. 
That  was  a  case  where  a  deputy  marshal  had  been  arrested  on  a 
warrant  issued  by  a  justice  of  the  peace  cliarging  him  with  murder, 
and  he  was  held  in  custody  awaiting  an  investigation  before  the 
justice  who  issued  the  warrant.  On  petition  of  the  prisoner,  the  case 
was  removed  into  the  circuit  court  before  an  indictment  bad  been 
found  in  the  state  court     The  supreme  court  held  (syllabns): 

"A  prosecution  of  a  crime  against  the  laws  of  a  state,  which  must  be  prose- 
cuted by  Indictment,  Is  not  commenced,  within  the  meaning  of  section  643 
of  the  Revised  Statutes,  before  an  indictment  is  found,  and  cannot  be  removed 
Into  the  circuit  court  of  the  United  States  by  a  person  arrested  on  a  warrant 
from  a  justice  of  the  peace,  with  a  view  to  bis  commitment  to  await  tbe  ac- 
tion of  the  grand  Jury." 

The  case  at  bar  not  being  a  crime  against  the  laws  of  the  state  of 
Virginia  which  must  be  prosecuted  by  indictment,  the  holding  of  the 
supreme  court  in  that  case  is  not  applicable  to  this.  While  the  lan- 
guage of  the  statute  (section  643)  contemplates  that  the  prosecution 
will  be  commenced  in  a  state  court  of  record,  to  give  It  that  construc- 
tion would  render  abortive  the  effort  of  congress,  to  accomplish  the 
manifest  purpose  of  the  statute.  The  law  of  congress  is  constitu- 
tional, its  object  is  clear,  and  the  intention  of  the  lawmaking  power 
unmistakable.  In  such  case,  the  law,  if  possible,  must  be  so  con- 
strued as  to  give  effect  to  the  purpose  of  its  enactment.  The  object  of 
the  law  was  to  protect  the  officers  of  the  United  States  government  in 
the  collection  of  the  internal  revenues,  and  in  the  enforcement  of  the 
internal  revenue  laws,  against  unjust  and  prejudicial  prosecutions  in 
the  state  courts;  and  whether  the  prosecution  is  commenced  by  in- 
dictment in  a  court  of  record,  or  by  the  iaeluance  of  a  warrant  of  ar- 
rest on  which  the  officer  is  to  be  tried  by  a  justice  of  the  peace,  he  is 
entitled  to  the  protection  secured  him  by  this  law.  When  the  petition 
for  removal  in  this  case  was  filed  with  tihe  clerk,  he  pursued  the  proper 
course  in  issuing  a  writ  of  habeas  corpus  cum  causa,  directed  to  the 
justice  of  the  peace  before  whom  the  prosecution  was  pending.  The 
case  is  properly  in  this  court,  and  the  motion  to  remand  will  be  over- 
ruled. 
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BROWN  ▼.  SMITH. 

(Otrcnlt  Court,  D.  Vermont.    June  4,  1888.) 

JuBiSDicTioN  OF  Feubral  CouiiTs— ACTIONS  BY  Keceivehs  OP  Nationaii  Banks. 
Circuit  courts  have  jurisdiction  of  actions  by  receivers  of  national  banks 
to  collect  assessments  made  by  the  comptroller,  witbout  regard  to  the 
amount  InTOlved. 

Tbos.  J.  Boynton,  for  plaintiflf. 
John  H.  Senter,  for  defendant 

WHEELER,  District  Jadge.  This  suit  is  brought  by  the  plaintifE 
as  receiver  of  the  Sioux  National  Banli  to  recover  an  assessment 
upon  the  shares  therein  held  by  the  defendant  amounting  to  f900. 
lie  defendant  has  moved  to  dismiss  it  for  want  of  jurisdiction,  be- 
cause the  matter  in  dispute  does  not  exceed,  exclusive  of  interest  and 
cost,  12,000. 

Section  629  of  the  Revised  Statutes,  concerning  the  jurisdiction  of 
the  circuit  courts,  was  divided  into  20  paragraphs,  the  subjects  of 
but  few  of  which  were  carried  into  the  act  of  1875,  to  determine  the 
jurisdiction  of  the  circuit  courts  and  regulate  the  removal  of  causes 
from  state  courts.  18  Stat.  470.  Among  the  subjects  left  were 
suits  by  oflflcers  of  the  United  States  suing  under  authority  of  any 
act  of  congress,  and  suits  by  or  against  national  banking  associations. 
Receivers  of  national  banks,  as  plaintiffs,  had  always  been  held  to  be 
officers  of  the  United  States  suing  under  authority  of  acts  of  con- 
gress. Their  right  to  sue  in  the  circuit  courts,  without  regard  to 
the  amount  claimed,  was  held  not  to  have  been  taken  away  by  the 
act  of  1875,  by  Mr.  Justice  Gray  and  Judge  Nelson,  in  the  circuit 
court  of  the  district  of  Massachusetts  in  1883.  Price  r.  Abbott,  17 
Fed.  506.  This  decision  appears  to  have  been  uniformly  followed 
in  the  circuit  courts.  Armstrong  v.  Ettlesohn,  36  Fed.  209;  Arm- 
strong v.  Trantman,  Id.  275;  Yardley  v.  Dickson,  47  Fed,  835; 
Fisher  v.  Yoder,  53  Fed.  565,  In  Thompson  v.  Pool,  70  Fed,  725, 
Judge  Shiras  seems  to  have  doubted  whether  a  receiver  of  a  national 
bank,  in  view  of  the  decisions  of  the  supreme  court  in  U.  S.  v.  Ger- 
maine,  99  U.  8.  508,  and  U.  S.  v.  Mouat,  124  U.  S.  303,  8  Sup.  Ct.  505, 
was  an  ofBcer  of  the  United  States,  but  to  have  followed  the  decisions 
of  the  circuit  courts.  Since  those  cases  the  supreme  court  has  again 
held  that  such  a  receiver  is  such  an  officer.  Gibson  v.  Peters,  150 
U.  S.  342,  14  Sup.  Ct.  134.  So  the  law  stood  until  the  act  of  1887 
to  amend  sections  1,  2,  3,  and  10  of  the  act  of  1875,  and  tlie  act  of 
1888,  to  correct  the  enrollment  of  the  act  of  1887.  25  Stat  866, 
p.  433.  That  act  amends  that  part  of  the  act  of  1875  granting  juris- 
diction by  raising  the  amount  in  dispute  from  $500  to  f2,0M,  and 
not  otherwise,  and  draws  the  provisions  relating  to  jurisdiction  of 
suits  by  and  against  national  banks  into  section  4,  and  confines  it  to 
such  as  would  be  had  between  individual  citizens  of  the  same  state, 
and  adds:  "The  provisions  of  this  section  shall  not  be  held  to  affect 
the  jurisdiction  of  the  courts  of  the  United  States  in  cases  commenced 
by  the  United  States  or  by  direction  of  any  officer  thereof,  or  cases  for 
winding  op  the  affairs  of  any  such  bank>"     Cases  brought  by  re- 
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ceivers  for  the  colleption  of  assessments  laid  by  the  comptroller  upon 
the  shareholders  are  cases  for  winding  up  the  affairs  of  the  banks, 
and  are  not  affected  by  the  provisions  of  that  section,  which  is  the 
only  one  in  the  act  relating  to  this  subject,  nor  by  those  of  any  other 
section.  This  jurisdiction,  therefore,  seems  to  remain  the  same  as  it 
was  under  section  629  of  the  Revised  Statutes  and  the  act  of  1875. 
In  this  view,  the  motion  mast  be  overruled.     Motion  denied. 


BERTHA  ZINC  &  MINERAL,  CO.  T.  VAUGHAN. 

(Circuit  Court,  W.  D.  Virginia.    July  27,  1898.) 

1.  Jurisdiction  of  FBDBiui<  Courts— Divbbsb  CrrizBKSiiip— Actioss  bt  As- 

8I0KBBB. 

A  nonresident  assignee  of  a  sbare  In  the  estate  of  an  Intestate,  who  atiea 
the  administrators  and  their  sureties  to  enforce  obligations  Incurred  by 
an  alleged  failure  to  properly  discharge  their  duties,  Is  not  an  assignee 
of  a  chose  In  action,  In  the  meaning  of  the  Judiciary  act  of  March  3,  1887, 
so  as  to  be  precluded  from  maintaining  the  suit  In  a  federal  court  by  the 
fact  that  bis  assignor  could  not  have  maintained  It  therein. 
9.  Same— Decree  of  State  Court  Settlins  Administrator's  Accounts. 

A  federal  court  may.  In  a  case  of  diverse  citlaenshlp,  entertain  a  suit 
to  surcharge  and  correct  a  settlement  of  accounts  by  adminlstratota  which 
has  been  confirmed  by  decree  of  the  proper  state  court. 

Blair  &  Blair,  for  plaintiff. 
Walker  &  Caldwell,  for  defendants. 

PAUL,  District  Judge.  The  plaintiff  is  a  corporation  chartered 
under  the  laws  of  the  state  of  New  Jersey,  and  is  a  citizen  of  that 
state.  It  brings  its  bill  in  equity  against  J.  P.  Vanghan,  adminis- 
trator of  one  Michael  Black,  deceased,  and  the  sureties  on  his  ofBcial 
bond ;  J.  P.  Vaughan  and  T.  C.  Vaughan,  co-administrators  of  Michael 
Black,  deceased;  the  sureties  on  the  official  bond  of  said  co-admin- 
istrators; certain  persons  as  distributees  of  the  estate  of  said  Michael 
Black,  deceased;  Clark  Litterall;  and  B.  P.  Gtemett,  The  defend- 
ants are  all  citizens  of  the  state  of  Vli^nia.  The  material  allega- 
tions of  the  bill  are  as  follows:  In  the  year  1888  Michael  Black 
was  accidentally  killed  while  in  the  service  of  the  Bertha  Zinc  Com- 
pany, dying  intestate;  leaving,  as  the  distributees  of  his  estate,  his 
children, — among  them  a  daughter,  Candice,  who  had  intermarried 
with  one  George  Nelson.  On  the  2d  day  of  October,  1888.  J.  P. 
Vaughan  was  appointed  administrator  of  the  estate  of  said  Michael 
Black  by  the  county  court  of  Grayson  county,  Va.,  and  as  such  execu- 
ted bond  with  sureties.  On  the  6th  day  of  October,  1892,  in  the 
county  court  of  Grayson  county,  the  said  J.  P.  Vaughan  and  one  T.  C. 
Vaughan  were  appointed  co-administrators  of  the  estate  of  said  Mi- 
chael Black,  deceased,  executing  a  bond  with  sureties  in  lie  penaltr 
of  115,000.  The  bill  alleges  that  in  the  month  of  February,  1893, 
there  passed  into  the  hands  of  the  said  administrators  the  sum  of 
113,003.37,  being  the  proceeds  of  an  execution  in  the  name  of  J.  P. 
Vaughan,  administrator,  etc.,  against  the  Bertha  Zinc  Company, 
which  sum  was  liable  to  distribution  among  the  heirs  and  distributees 
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of  the  said  Michael  Black,  deceased, — six  in  number;  that  said 
Candice  Nelson  and  George  W.  Nelson,  her  husband,  by  written  as- 
signment dated  September  28,  •  1891,  duly  acknowledged  before  a 
justice  of  the  peace,  assigned  to  one  Clark  Litterall,  in  consideration 
of  a  parcel  of  land,  the  sum  of  f  1,000  of  said  fund,  due  her  as  one  of 
the  distributees  of  the  estate  of  her  father,  Michael  Black,  deceased; 
that  on  the  18th  of  February,  1892,  said  Candice  Nelson  and  her 
husband,  George  W.  Nelson,  assigned  to  said  Clark  Litterall  flOO 
more  of  said  fund;  that  on  the  29th  of  July,  1892,  the  said  Candice 
Nelson,  George  W.  Nelson,  her  husband,  and  said  Clark  Litterall  as- 
signed to  one  B.  F.  Gamett  all  of  their  right,  title,  and  interest  in 
said  fund  arising  from  said  judgment  and  execution,  the  said  assign- 
ment being  in  full  of  principal,  interest,  and  costs  of  the  interest  or 
share  of  said  Candice  Nelson;  that  said  Clark  Litterall  at  the  same 
time,  for  value,  assigned  to  said  B.  F.  Garnett  the  two  former  assign- 
ments that  Candice  Nelson  and  her  husband  had  made  to  said  Litter- 
all; that  thus  said  Garnett  on  the  29th  of  July,  1892,  became,  for  value, 
the  owner  and  assignee  of  the  full  interest  of  said  Candice  Nelson; 
that  said  interest,  at  the  time  said  execution  was  paid  to  said  admin- 
istrators of  said  Michael  Black,  deceased,  amounted  to  the  sum  of 
12,167.25.  On  the  29th  of  July,  1892.  said  B.  F.  Gamett  assigned 
said  full  share  or  interest  of  Candice  Nelson  so  held  by  him  to  the 
complainant,  the  Bertha  Zinc  &  Mineral  Company.  The  written 
assignments  are  made  exhibits  with  the  bill,  and  a  part  thereof.  The 
complainant  further  avers  that  by  proper  legal  assignments,  without 
notice  of  offsets,  it  has  become  the  owner  of  the  entire  interest  of  the 
said  Candice  Nelson  in  the  judgment  and  execution  due  her  father's 
estate  which  was  collected  by  said  administrators.  The  bill  charges 
that,  though  frequent  demands  have  been  made,  said  administrators 
have  not  paid  any  part  of  the  said  sum  of  money  due  the  complainant; 
that  in  the  month  of  March,  1893,  said  administrators  made  an  ex 
I)arte  settlement  of  their  accounts  before  the  commissioner  of  ac- 
counts of  the  county  court  of  Grayson  county;  that  this  settlement 
was  returned  before  the  county  court  of  Grayson  county  on  the  4th 
of  July.  1893,  and  at  the  August  term.  1893,  of  said  court  the  same 
was  confirmed  and  ordered  to  be  recorded;  that  by  this  settlement 
it  was  made  to  appear  that  the  entire  fund  had  been  distributed. 
Copies  of  the  settlement,  report,  and  order  of  confirmation  are  made 
exhibits  with  the  bill.  The  bill  attacks  the  settlement  made  by  the 
administrators  on  the  following  grounds: 

"(1)  Because,  although  the  said  administrators  of  Black  had  full  notice  and 
knowledge  of  the  ownership  by  the  said  B.  P.  Garnett,  and  of  orator's  subse- 
quent assignment  of  the  said  Candice  Nelson's  Interest,  they  proceeded  to 
take  the  said  account  and  make  the  said  settlement  before  the  said  Oommls- 
Bioner  Porterfleld  without  giving  to  the  said  B.  F.  Garnett,  orator's  assignor, 
any  notice  of  any  kind  thereof.  (2)  Because  the  amount  charged  to  them 
as  received  from  the  Bertha  Zinc  Company  on  said  fl.  fa.  as  of  February, 
1893,  was  erroneous,  as  the  principal,  interest,  and  costs  at  that  time,  by  a 
calculation,  will  appear  to  have  amounted  to  more  than  the  $18,048.^  with 
wblcb  they  are  charged.  The  debt  amounted  to  more  than  that,  if  properly 
calculated.  (3)  The  settlement  is  erroneous  In  allowing  Jns.  A.  Walker  the 
item  of  $5,609.40,  as  it  was  allowed  contrary  to  law.  and  In  violation  of  the 
rights  of  the  said  B.  F.  Gamett     (4)  The  amount  paid  to  J.  P.  Vaughan,  of 
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$515,  was  erroneous,  not  properly  proven,  ana  should  not  have  been  paid. 

(5)  That  the  dlyision  of  the  said  distributive  shares  Into  sums  of  $911.10  each 
wai  grossly  wrong;  and  the  Item  of  February  23,  1893,  in  said  account  of 
Caudlce  Nelson,  by,  etc.,  was  erroneous  anfl  false.  In  this:  that  her  distributive 
share  amounted  to  $2,167.25,  Instead  of  the  paltry  sum  paid  her  of  $900  on 
February  28,  1893,  and  $11.10  on  March  7,  1893,  as  In  full  of  her  share,  are 
false,  as  neither  she  nor  said  Garnett  nor  orator  ever  received  one  cent  thereof. 

(6)  Orator  denies  that  either  Candice  Nelson,  B.  F.  Garnett,  or  your  orator 
has  ever  received  one  cent  of  the  said  fund  on  the  distributive  share  of  the 
said  fund,  and,  if  any  one  has  ever  so  receipted  and  settled  npon  the  said 
basis,  it  was  unwarranted  and  wholly  unauthorized,  and  in  violation  of  tbe 
rights  of  tbe  said  Garnett  and  of  your  orator;  and  orator  here  denies  and 
impeaches  the  said  receipts,  as  unwarranted  and  unauthorized,  and  It  demands 
of  the  said  administrator  the  said  sum  of  $2,1(>7.25,  with  Interest  from  tbe 
time  that  the  said  fund  should  have  been  paid  to  the  said  B.  F.  Garnett. 

(7)  Your  orator  further  avers  that  the  charge  of  $5,609.40,  which  purports  to 
have  been  paid  by  the  said  administrators  to  their  attorney,  was  wholly  nn- 
authorlzed,  and  without  the  knowledge  or  consent  of  orator  or  said  Garnett, 
and  was  so  excessive,  and  In  violation  of  the  rights  of  said  Garnett,  who  then 
owned  the  share  of  the  said  Candice  Nelson.  All  that  could  have  been  legally 
allowed  said  administrators  for  tbe  payment  of  their  attorney  was  a  reasona- 
ble sum;  and  orator  avers  that  neither  it  nor  tbe  said  B.  F.  Garnett  ever  had 
any  notice  or  icnowiedge  of  any  attorney's  fees  being  allowed  by  the  said 
administrators  until  a  short  time  ago,  and  at  the  time  of  the  assignment  to 
said  Garnett,  on  the  29th  day  of  July,  1892,  he  had  no  notice  or  knowledge 
of  any  part  of  the  said  claim  having  been  assigned,  as  he  had  the  judgment 
lien  docket  of  Wythe  county  examined,  and  also  the  clerk's  office  of  the  cirenit 
court  of  Wythe  county,  wherein  the  judgment  and  execution  were;  and  he  has 
no  knowledge  of  any  attorney's  fees  claimed  against  the  said  fund,  and  orator 
had  no  knowledge  or  notice  of  any  such  claim  when  he  took  the  same  from 
Garnett  by  assignment.  (8)  But  orator  avers  that  not  one  cent  of  the  said 
residue  of  $911.10  due  Candice  Nelson  after  the  payment  of  tbe  said  exorbitant 
fees  has  ever  been  paid  either  to  her,  the  said  LItterall,  the  said  Garnett,  or 
to  orator,  and  that  orator  Is  advised  that  the  said  payment  was  unwarranted 
and  wholly  unauthorized.  (9)  For  the  foregoing  reasons,  orator  Impeaches, 
surcharges,  and  falsifies  tbe  said  pretended  and  Illegal  settlement  by  said 
administrators,  and  demands  the  payment  to  It  from  them  of  tbe  full  amount 
of  $2,167.25,  with  interest  from  the  27th  day  of  February,  1893,  until  paid. 
(10)  Your  orator  therefore  assails  the  said  account  as  incorrect  In  whole, 
because  taken  without  any  notice  to  either  it  or  said  Garnett,  although  the 
administrators  knew  of  tbe  said  assignment  of  said  Candice  Nelson's  Interest. 
They  also  surcharge  and  falsify  It  because  they  have  not  charged  themselves 
with  the  full  amount  of  the  principal,  interest,  and  co^ts  received.  They 
surcharge  and  falsify  It  because.  Instead  of  distributing  tbe  said  snm  of 
$13,048.99,  which  they  admit  they  received  on  the  said  fund,  into  six  equal 
shares,  they  Improperly  and  unjustly,  and  In  violation  of  the  rights  of  said 
Garnett  and  of  your  orator,  paid  over  nearly  one-half  of  the  entire  sum,  to 
wit,  $5,609.40,  to  their  attorney,  J.  A.  Walker,  without  the  consent  or  knowl- 
edge o{  orator  or  said  Garnett,  but  which  would  have  been  resisted  if  such  a 
transaction  had  been  known  to  either  of  them.  Tliey  also  surcharge  and 
falsify  the  allowance  of  10%  commissions  on  said  $13,048.99,  which  was 
$1,304.89,  because  the  administrators  should  not  have  been  allowed  10% 
upon  the  gross  amount  received  and  collected  by  them,  and  orator  says  that 
such  commissions  were  excessive,  and  that  5%  commissions  would  have  been 
ample  and  reasonable;  and,  as  already  stated,  it  denies  all  payments  by  them 
of  any  part  of  tbe  said  Candice  Nelson's  share  to  any  one  authorized  to  re- 
ceive it,  and  asks  the  court  to  hold  them  responsible  for  Improperly  paying 
over  Candice  Nelson's  share  to  any  one  except  Garnett  or  said  orator.  Orator 
avers  that  both  it  and  tbe  said  Garnett  are  surprised  by  tbe  development  of 
the  fact  that  this  ex  parte  settlement  was  made  by  the  administrators  at  all. 
and  especially  that  It  was  made  in  the  manner  heretofore  indicated;  and 
it  here  and  now  puts  its  finger  upon  the  matters  of  wrong  contained  In  said 
report  of  settlement,  and  the  unfair  advantage  taken  of  them  by  tbe  said 
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-ftdmlnlstraton,  and  aska  tbe  court  to  correct  the  said  account,  and  to  decree 
to  your  orator,  the  present  valid  owner,  the  full  amount  of  the  said  Candice 
NelBon'a  ahare  aforesaid.  Orator  demands  that  the  aald  administrators  pro- 
duce before  this  court  any  vouchers  for  the  Interest  of  the  said  Candice  Nel- 
son, and.  If  produced,  they  are  controverted  and  denied  herein  by  your  orator. 
(11)  Orator  avers  that  It  supposed  there  would  be  no  ti-ouble  about  the  re- 
ceipt of  this  money,  and  that  as  soon  as  it  was  collected,  and  some  small  debts 
against  Michael  Black  that  were  claimed  were  paid,  that  orator  would  receive 
Its  money;  and  It  only  learned  a  few  months  ago,  to  Its  great  surprise,  that 
said  administrators  had  made  any  settlement  before  a  commissioner." 

The  defendants  demur  to  the  bill,  and  state  the  following  grounds 
of  demnrrer: 

"First  Because  the  said  bill  shows  on  Its  face  that  the  complainant  is  the 
assignee  of  the  defendant  B.  F.  Garnett,  and  that  said  B.  F.  Garnett  is  the 
assignee  of  his  co-defendant  Clarlc  Lltterall,  who  Is  the  nsslgnee  of  Candice 
Nelson,  and  that  said  Candice  Nelson,  Clarlt  Lltterall,  and  B.  F.  Garnett,  being 
citizens  of  Virginia,  could  not  have  prosecuted  snlt  upon  snld  claim  In  this 
court,  and  therefore  their  assignee  cannot  do  so.  Second.  And  for  a  second 
ground  of  demurrer  tbe  defendants  say  that  this  court  has  no  Jurisdiction, 
because  on  the  face  of  the  bill  It  appears  that  tbe  complainant  seeks  to  review, 
reverse,  and  set  aside  a  decree  and  order  of  the  county  court  of  Grayson 
<!onnty  confirming  the  report  of  the  commissioner  of  accounts  for  aald  county 
in  pursuance  of  law,  and  in  the  exercise  of  powers  and  jurisdiction  conferred 
upon  said  officer  and  said  court  of  law.  Third.  And  for  a  third  ground  of 
demurrer  the  said  defendants  say  that  this  court  has  no  Jurisdiction  over  the 
settlement  of  a  fiduciary  account  made  by  an  administrator  regularly  ap- 
pointed by  a  state  court,  and  acting  In  pursuance  to  law,  and  that  such  settle- 
ments, when  made  before  the  proper  officers,  returned  to,  approved,  con- 
firmed, and  recorded  by  the  proper  court,  are  judgments  and  decrees  of  a 
legally  constituted  tribunal  having  Jurisdiction  over  the  subject-matter  and 
«ver  the  parties,  and  such  settlement  and  such  decrees  and  orders  can  only 
be  Impeached  and  corrected,  surcharged  and  falsified,  before  the  court  render- 
'  Ing  such  orders  and  decrees." 

The  first  ground  of  demurrer  is  based  on  the  following  provision  of 
the  act  of  March  8,  1887  (24  Stat.  552,  558,  c.  373,  §  1): 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  except 
npon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory  note 
or  other  chose  In  action  In  favor  of  any  assignee,  or  of  any  subsequent  holder 
If  snch  Instrument  be  payable  to  bearer  and  be  not  made  by  any  corpqration, 
unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover  tbe  said 
contents  if  no  assignment  or  transfer  had  been  made." 

It  is  insisted  for  the  defendants  that  the  interest  of  Candice  Nelson, 
one  of  the  distributees  of  the  estate  of  Michael  Black,  was  an  interest 
in  a  judgment  against  the  Bertha  Zinc  Company;  that  this  judgment 
was  a  chose  in  action;  that  the  assignor  thereof  could  not  have  pros- 
ecuted a  suit  in  this  court  for  the  recovery  of  the  contents  of  the 
same  if  no  assignment  or  transfer  had  been  made.  This  act  was 
construed  in  Ambler  v.  Eppinger,  137  U.  S.  480,  11  Sup.  Ct.  173. 
That  was  an  action  of  trespass,  brought  by  an  assignee  of  the  claim, 
to  recover  damages  for  cutting  down  and  removing  timber  from  the 
land  of  the  assignor.     The  supreme  court  in  that  case  said : 

"This  act,  as  appears  on  its  face,  does  not  embrace  within  its  exceptions 
to  tbe  Jurisdiction  of  those  courts  suits  by  an  assignee  npon  claims  like  the 
demand  In  controversy.  The  exceptions,  aside  from  suits  on  foreign  bills  of 
exchange,  are  limited  to  suits  on  promissory  notes  and  other  choses  In  action, 
where  the  demand  sought  to  be  enforced  is  represented  by  an  Instrument  in 
4vrltlng,  payable  to  the  bearer,  and  not  made  by  a  corporation;   the  words 
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following  tbe  designation  of  chosea  in  action  indicating  the  maimer  In  which 
they  are  to  be  shown.  They  must  be  such  as  arise  upon  contracts  of  tbe 
original  parties,  and  not  founded,  like  tbe  one  in  controversy,  uptw  a  trespass 
to  property." 

The  suit  at  bar  is  not  one  that  arises  upon  contract  of  the  original 
parties.  The  plaintiff  here  has  never  had  a  contract  of  any  kind 
with  the  defendants  the  administrators  of  Michael  Black.  Nor  is 
it  seeking  to  enforce  the  collection  of  the  judgment  recovered  in 
an  action  of  trespass  brought  by  the  administrators  of  Michael  Black 
against  the  Bertha  Zinc  Company.  An  execution  issued  on  that 
judgment  was  collected,  and  went  into  the  hands  of  the  defendants 
the  administrators  of  Black.  It  is  to  recover  the  amount  due  the 
plaintiff  from  the  proceeds  of  this  execution.  It  is  to  surcharge  and 
falsify  the  settlement  of  the  administrators,  on  the  grounds  that  the 
settlement  by  the  administrators  made  before  the  commissioner  of 
accounts  of  Grayson  county  was  made  without  notice;  that  the 
amount  charged  to  the  administrators  was  erroneous;  that  the 
amount  allowed  in  the  settlement  to  the  attorney  for  the  plaintiff  in 
the  judgment  recovered  by  him  against  the  Bertha  Zinc  Company 
was  contrary  to  law;  that  the  amount  of  commissions  to  J.  P. 
Vaughan,  one  of  the  administrators,  was  erroneous;  that  the  division 
of  the  distributees'  shares  into  sums  of  |911.10  each  was  grossly 
wrong;  that  the  distributive  share  of  Gandice  Nelson,  now  due  the 
complainant,  should  have  been  $2,167.25,  instead  of  $911.10;  that 
the  administrators  have  never  paid  to  the  complainant,  or  to  any  one 
authorized  to  receive  the  same,  any  part  of  said  Candice  Nelson's 
share  assigned  to  the  complainant.  It  denies  all  payments  of  any 
part  of  said  share,  though  credit  was  given  to  the  administrators  for 
such  payments  by  the  commissioner  of  accounts,  and  controverts  and 
denies  any  vouchers  they  may  have  for  the  payment  of  said  interest 
or  any  part  thereof.  The  suit  is,  in  effect,  one  against  the  adminis- 
trators and  their  sureties  on  their  ofiQcial  bond,  for  a  devastavit.  It 
is  not  founded  on  a  contract,  nor  brought  to  enforce  a  contract,  but  to 
enforce  obligations  incurred  by  administrators  of  an  estate  in  their 
ofQcial  capacity,  by  a  failure  to  properly  discharge  their  fiduciary  du- 
ties. A  nonresident  assignee,  bringing  a  suit  of  this  character,  is 
entitled  to  have  the  same  heard  in  this  court. 

The  second  and  third  grounds  of  demurrer  are  practically  the  same, 
and  will  be  considered  together.  They,  in  substance,  deny  that 
this  court  has  jurisdiction  to  review  or  set  aside  a  decree  confirming 
a  settlement  of  a  fiduciary  account  made  before  a  commissioner  of 
accounts  of  a  state  court;  that  such  settlement,  when  made  before  the 
proper  officer  and  confirmed,  is  a  judgment  of  a  tribunal  having  juris- 
diction over  the  subject-matter  and  the  parties,  and  can  only  be  im- 
peached, surcharged,  and  falsified  before  the  court  entering  such  or- 
ders. This  contention  cannot  be  maintained.  Van  Bokkelen  v. 
Cook  was  a  case  in  which  a  bill  in  equity  was  filed  in  the  circuit  court 
of  the  United  States  against  an  administrator  to  recover  assets  which 
he  had  fraudulently  withheld,  and  it  was  held  that  a  final  settlement 
of  an  administrator's  accounts  by  a  probate  court  was  no  bar  to  th«> 
suit;  the  court  saying: 
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"The  qnestlon  thas  raised  Is  whether  this  conrt  has  Jurisdiction  to  call  so 
administrator  to  account,  who  has,  Jn  the  course  of  his  trust,  defrauded  the 
estate,  notwithstanding  the  probate  court  which  appointed  him  may  have 
passed  a  decree  finally  settling  his  accounts  and  discharging  him.  That  the 
court  haa  this  Jurisdiction,  we  tUnlc,  can  be  satisfactorily  shown.  The  frauds 
charged  in  this  bill  are  not  shown  to  bare  been  investigated  or  passed  upon 
by  the  probate  court,  but  to  Iiave  been  concealed  from  that  court;  and  it  would 
indeed  l>e  against  conscience,  and  a  subyerslon  of  Justice,  If  an  administrator, 
while  confessing  a  fraudulent  management  of  the  assets  of  the  estate  under 
his  care,  could  successfully  plead  in  bar  of  a  suit  like  this,  by  the  defrauded 
heirs,  the  final  settlement  of  bis  accounts  by  the  probate  court."  28  Fed. 
Oas.  949. 

The  qaestion  here  raised  was  presented  to  the  supreme  court,  and 
decided,  in  Payne  v.  Hook,  7  Wall.  425.     In  that  case  the  court  says: 

*^  this  position  could  be  maintained,  an  important  part  of  the  Jurisdiction 
conferred  on  the  federal  courts  by  the  constitution  and  laws  of  congress  would 
be  abrogated.  As  a  citizen  of  one  state  has  the  constitutional  right  to  sue  a 
citizen  of  another  state  In  the  courts  of  the  United  States,  Instead  of  resorting 
to  a  state  tribunal,  of  what  value  would  that  right  be  if  the  court  in  which  the 
suit  is  instituted  could  not  proceed  to  Judgment,  and  afford  a  suitable  measure 
of  redress?  The  right  would  be  worth  nothing  to  the  party  entitled  to  its  en- 
joyment, as  it  could  not  produce  any  beneficial  results.  But  this  objection  to 
the  Jurisdiction  of  tbe  federal  tribunals  has  been  heretofore  presented  to  this 
conrt  and  overruled." 

It  is  unnecessary  to  cite  further  anthoritieB  to  sustain  the  jurisdic- 
tion of  the  court  of  this  suit.  Tlie  demurrer  will  be  overruled,  with 
leave  to  the  demurrants  to  answer. 


STRAINB  V.  BRADFORD  SAVINGS  BANK  &  TRUST  CO. 
<Gircnlt  Court,  D.  Vermont    May  25,  189&) 

JOBISOIOTION— FeOBRAIi    AKD    StATE    COUBTS — PrOCEEDINOS    fob    DI8SOI.UTXOM 
or  COBPOBATION. 

Proceedings  brought  by  a  public  officer  under  a  state  statute  for  the 
winding  up  of  a  corporation,  and  the  appointment  of  a  receiver  therein, 
do  not  deprive  the  circuit  court  of  the  United  States  of  Jurisdiction  to 
proceed  with  a  suit  In  equity  brougl\,t  by  a  stockholder,  who  Is  a  resident 
of  another  state,  against  tbe  corporation,  for  tbe  adjustment  of  mntual 
claims,  and  to  enjoin  any  disposition  of  bis  stock  held  by  tbe  corporation 
in  pledge. 

William  M.  Stockbridge  and  Gilbert  A.  Davis,  for  plaintiff. 
W.  B.  C.  Stickney  and  John  H.  Watson,  for  defendant. 

WHEELER,  District  Judge.  An  original  bill  was  brought  herein 
to  compel  a  set-off  of  claims  of  the  orator  against  claims  of  the  de- 
fendant, and  for  a  decree  for  the  balance,  and  to  prevent  disposition 
of  securities  held  by  the  defendant  as  collateral,  and  for  a  sequestra- 
tion of  defendant's  property,  in  nature  of  an  attachment,  which  was 
had.  A  supplemental  bill  has  been  brought  to  prevent,  by  injunc- 
tion, disposition  of,  and  voting  upon,  the  orator's  stock  in  the  defend- 
ant company,  also  held  as  collateral,  and  an  injunction  has  been- 
granted,  ftoceedings  brought  since  by  the  inspector  of  finance  of  the 
state  in  the  state  court  of  chancery,  wherein  a  receiver  has  been  ap- 
pointed for  winding  up  the  affairs  of  the  defendant,  and  ratably  dis- 
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tributing  its  assets  among  creditors,  have  been  pleaded  to  the  Bappl<^ 
mental  bill,  and  the  plea  has  been  argued. 

An  institution  of  this  kind  may  be  proceeded  against  in  this  waj 
for  other  causes  than  insolvency.  V.  S.  §  4054.  Whether  this  pro- 
ceeding is  because  of  insolvency,  which  would  leave  the  stock  worth- 
less, or  for  some  other  cause,  which  might  leave  it  of  value,  is  not 
set  forth  in  the  plea.  It  might  belong  to  the  orator  again,  with  the 
other  collaterals,  upon  satisfaction  of  the  defendant's  claims  against 
him  by  set-off,  or  otherwise,  and  the  trial  of  this  cause  might  be 
necessary  to  settle  the  question  of  such  satisfaction.  The  case  of 
Eelfe  V.  Bundle,  103  U.  S.  222,  is  relied  upon  to  show  that  the  re- 
ceivership would  draw  all  questions  relating  to  the  property  and 
claims  to  those  proceedings.  In  that  case,  however,  it  was  held  that 
similar  state  proceedings  to  wind  up  a  corporation  did  not  prevent 
trying  questions  concerning  them  between  citizens  of  different  states 
in  the  United  States  courts;  and  the  judgment  was  reversed  for  that 
purpose.  In  Railroad  Co.  v.  Gomila,  132  U.  S.  478,  10  Sup.  CL  155, 
the  court  held  that  proceedings  in  a  state  probate  conrt  npon  the 
death  of  a  defendant  in  the  United  States  circuit  court  would  not 
withdraw  property  from  seizure  on  process  of  that  court  And  in 
Coal  Co.  V.  McCreeiy,  141  U.  S.  475,  12  Sup.  OL  28,  the  court  held 
that  proceedings  in  a  court  of  Ohio  to  wind  np  an  Ohio  corporation 
would  not  withdraw  property  of  the  corporation  from  the  effect  of  a 
decree  in  the  United  States  circuit  court.  The  earliest  cases  on  this 
subject  were  reviewed  in  these  cases,  and  the  principles  applicable  to 
these  questions  were  deduced  from  them.  In  the  latter  case,  Mr. 
Justice  Brewer  said: 

"The  circuit  court  takes  Its  Jurisdiction,  not  from  the  state  of  Ohio,  bnt 
from  the  United  States;  and  the  extent  of  its  Jurisdiction  la  not  determined 
by  the  laws  of  the  state,  but  by  those  of  the  United  States.  Doubtless, 
while  sitting  in  the  state,  as  a  court  of  the  United  States,  it  accepts  and  gives 
effect  to  the  laws  of  the  state,  so  far  as  they  do  not  affect  its  jurisdiction 
and  the  rights  of  nonresident  creditors.  It  nevertheless  exercises  powers  Inde- 
pendent of  the  laws  of  the  state;  and  when,  in  pursuance  of  the  Jurisdiction 
conferred  by  the  laws  of  the  United  States,  it  takes  possession  of  the  property 
of  ^  defendant,  and  proceeds  to  final  decree,  determining  the  rights  of  all 
parties  to  that  property,  its  decree  la  not  superseded,  and  Its  Jurisdiction  end- 
ed, by  reason  of  subsequent  proceedings  in  the  courts  of  the  state  looking  to 
an  administration  of  that  property  In  accordance  with  the  laws  of  the  state." 

According  to  these  principles,  the  orator  here,  as  a  citizen  of 
another  state,  had  the  right  t6  have  the  claims  in  controversy,  that 
must  be  adjusted  in  order  to  ascertain  his  right  to  the  stock  which  is 
the  subject  of  the  supplemental  bill,  tried  and  determined  in  this 
court  The  state  court  has  not,  by  the  appointment  of  the  receiver, 
attempted  to  interfere  at  all  with  this  right,  and  this  court  cannot 
properly  deny  it     Plea  overruled. 
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FBWLASS  et  al.  t.  KEESHAN  et  aL 

(Clrcnlt  Court  ot  Appeals,  Sixth  Circuit    July  5,  189&) 

No.  633. 

L  TamctPAx.  akd  Suxbtt— Cost  Bonds— Dbath  ov  Subbtt. 

There  being  no  power  to  release  a  surety  on  a  cost  bond  without  the 
consent  of  the  party  for  whose  benefit  the  bond  Is  given,  the  contract  Is 
not  terminated  by  the  death  of  the  surety,  and  his  estate  is  bound  for  costs 
thereafter  accruing. 

%  8amb— Eftbct  of  ADDrrioMAL  Bond. 

The  fact  that,  after  the  death  of  a  surety  on  a  cost  bond,  the  party  Is 
required  to  give  an  additional  bond,  does  not  release  the  estate  of  the  de- 
ceased surety  from  liability  for  costs  subsequently  accruing. 

8.  Limitations— AcoRUAi.  of  Cacsb  of  Action— Nunc  I^o  Tunc  Entrt. 

Limitation  does  not  begin  to  run  against  an  action  on  a  cost  bond  nntll 
the  rendition  of  Judgment  for  costs  against  the  principal.  The  fact  that 
such  Judgment  is  entered  nunc  pro  tunc,  as  of  a  prior  date,  does  not  affect 
the  operation  of  the  statute. 

4  AnuiNisTRATOBS — DiscHAROB- Nbcessitt  of  Obdbr. 

The  mere  filing  by  an  administrator  of  a  statement  and  affidavit  that  he 
has  neither  received  nor  paid  out  anything,  and  itnows  of  no  debts  against 
the  estate,  and  asking  that  it  be  accepted  as  a  final  report,  and  he  be  dis- 
charged, will  not  operate  as  a  settlement  and  discharge.  In  the  absence  of 
any  order  of  court  relating  thereto. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Sooth- 
em  District  of  Ohia 

C.  W.  Balcer,  for  appellants. 
J.  0.  Harper,  for  appellees. 

Before  TAFI  and  LUBTON,  Circuit  Judges,  and  CLARE,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
circuit  court  against  Howard  Ferris,  the  administrator  of  Samuel 
Cooper,  deceased,  and  Hannah  Cooper  Fewlass,  his  sole  heir  and 
next  of  kin,  on  a  cost  bond  entered  into  by  Cooper  shortly  before  he 
died  for  the  amount  of  the  costs  adjudged  to  be  due  from  the  com- 
plainants in  the  case,  most  of  which  accrued  after  Cooper's  decease. 
The  bond  was  in  the  form  follpwlng: 

"In  the  Clrcnit  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 

"Sarah  E.  McCloskey  et.  al.  v.  Samuel  Barr  et  al.    Cost  bond. 
"n.  hereby  acknowledge  myself  security  for  costs  in  this  case. 

"Samuel  Cooper. 
"Taken  and  acknowledged  before  me  this  15th  day  of  September,  18S7. 

"Robert  C.  Georgl, 
"Deputy  Clerk  United  States  Circuit  Court,  Southern  District  of  Ohio." 

After  a  decree  for  costs  was  rendered  against  complainants  in  the 
action,  the  administrator  and  the  heir  and  next  of  kin  ot  Cooper  were 
duly  notified  of  the  filing  of  a  petition  by  the  successful  parties  for 
a  decree  against  them,  and,  after  pleadings  were  filed  raising  vari<>us 
issues,  evidence  was  taken,  and  the  decree  for  the  full  amount  of 
costs,  now  appealed  from,  was  entered. 
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The  first  point  made  in  this  court  by  the  appellants  is  that  the 
cost  bond  does  not  bind  the  estate  of  the  surety  for  any  costs  ac- 
cruing after  his  death.  The  rule  as  to  the  obligation  of  a  guarantor 
in  respect  to  transactions  occurring  after  hia  death  is  that  the  ob- 
ligation is  not  affected  by  his  death  if  the  contract  of  guaranty  was 
one  from  which  he  might  not  withdraw  upon  notice,  but  that,  if  he 
could  hare  done  so,  then  his  death  will  be  given  the  effect  of  a  notice 
of  withdrawal,  at  least  from  the  time  when  the  knowledge  of  the 
same  has  been  brought  home  to  the  obligee.  The  former  proportion 
is  sustained  by  the  cases  of  Lloyd  v.  Harper,  16  Ch.  Div.  290;  Calrert 
V.  Gordon,  3  Man.  &  B.  124;  Green  v.  Young,  8  Me.  14;  Moore  v. 
Wallis,  18  Ala.  458;  and  Voris  v.  State,  47  Ind.  345.  The  alternative 
proposition  is  illustrated  in  the  cases  of  Jordan  v.  Dobbins,  122  Mass. 
168;  Hyland  v.  Habich,  150  Mass.  112,  22  N.  E.  765;  Coulthart  v. 
Clementson,  5  Q.  B.  Div.  42;  and  Gay  ▼.  Ward,  67  Conn.  147,  34  AtL 
1025.  A  court  cannot  release  a  surety  upon  a  cost  bond  without  the 
consent  of  the  pai'ty  for  whose  benefit  the  security  has  been  given. 
Holder  v.  Jones,  29  N.  C.  191;  Standard  Publishing  Co.  v.  Bartlett,  5 
Wkly.  Law  Bui.  501.  This  feature  of  the  obligation  of  a  cost  bond 
places  it  in  the  cat^ory  of  irrevocable  guaranties,  the  obligations  of 
which  continue  according  to  their  terms,  without  regard  to  the  death 
of  the  guarantor. 

The  second  objection  to  the  decree  is  based  on  the  fact  that  some 
tune  after  Cooper's  death,  the  complainants  were  required  to  give 
an  additional  bond  for  costs  in  the  sum  of  f5,000.  This  they  did, 
and  one  Nagel  entered  into  such  a  bond.  It  is  said  that  Nagel  and 
Cooper  thus  became  joint  obligors,  and  that  the  death  of  one  of  two 
joint  obligors  releases  the  one  dying  from  any  liability  for  future 
transactions.  It  is  a  sufficient  answer  to  this  objection  to  say  that,  as 
Cooper  and  Nagel  were  not  parties  to  the  same  contract,  tiiey  were 
not  joint  obligors. 

The  third  objection  to  the  decree  is  that  the  claim  is  barred  by  an 
Ohio  statute  of  limitations,  which  reads  as  follows : 

"No  executor  or  administrator,  after  having  given  notice  of  his  appointment 
aa  provided  in  this  chapter,  shall  be  held  to  answer  to  the  suit  of  any  creditor 
of  the  deceased,  unless  it  be  commenced  within  four  years  from  the  time  of 
his  giving  bond  as  aforesaid,  excepting  in  the  cases  hereinafter  mentioned: 
provided,  however,  that  any  creditor  whose  cause  of  action  shall  accrue  or 
shall  have  accrued  after  the  expiration  of  four  years  from  the  time  that  the 
executor  or  administrator  of  such  estate  shall  give  or  shall  have  given  bond 
according  to  law,  and  before  such  estate  is  fully  administered,  may  commence 
and  prosecute  such  action  at  any  time  within  one  year  after  the  accruing  of 
such  cause  of  action,  and  before  such  estate  shall  have  been  fully  administered; 
and  no  cause  of  action  against  any  executor  or  administrator  shall  be  ad- 
Judged  barred  by  lapse  of  time,  until  the  expiration  ot  one  year  from  the  time 
of  the  accruing  thereof."     Kev.  St  Ohio,  i  6113. 

The  bond  was  given  in  September,  1887.  Cooper  died  August  81, 
1888.  Howard  Ferris  was  appointed  his  administrator  and  gave 
bond  September  11, 1888,  and  gave  due  notice  of  the  same  by  publica- 
tion. The  administrator  never  filed  an  inventory  or  account,  but  on 
March  23, 1892,  he  filed  the  following  papers: 
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Statement  of  administrator,  filed  as  follows: 

"Howard  Ferrla,  administrator  of  tbe  estate  of  Samuel  Cooper,  deceased, 
makes  oath,  and  saya  that  he  Is  tbe  duly-appointed  administrator  of  said  es- 
tate, and  that  no  assets  have  ever  come  Into  his  hands  as  such  administrator, 
and  that  no  claims  of  any  kind  have  ever  been  presented  to  him,  except  such 
as  have  been  fully  paid  by  the  widow  of  Samuel  Ck>oper,  deceased.  Having 
received  no  funds  as  administrator,  and  having  paid  out  nothing,  the  said 
Howard  Ferris  flies  this  statement,  nnder  oath,  as  and  (or  his  final  account 
herein,  and  for  the  discharge  of  his  trust.  Howard  Ferris. 

"Sworn  and  subscribed  to  before  me,  this  23d  day  of  March,  A.  D.  1892. 

"Ohas.  B.  James,  Justice  of  the  Peace,  Hamilton  County,  Ohio." 

AfSdavit  of  -widow  as  to  settlement  of  estate,  filed  as  follows: 

"Hannah  Cooper  Fewlass,  of  lawful  age,  being  duly  sworn,  makes  oath  and 
says  on  the  30th  day  of  August,  18S8,  Samuel  Cooper  deceased,  leaving  no 
will,  and  that  she,  as  his  widow,  was  his  sole  heir,  there  being  no  issue  at 
the  time  of  his  death;  that  Howard  Ferris  was  appointed  and  qualified  as 
administrator  of  said  estate;  and  that  she  has  read  his  statement  to  the  effect 
that  he  received  no  moneys  or  assets  of  any  kind  as  suclr  administrator,  and 
disbursed  none,  and  that  such  statement  she  knows  and  believes  to  be  true, 
and  she  asks  that  said  statement  be  taken  as  a  final  account,  and  that  he  be 
fully  and  finally  discharged  as  such  administrator,  and  his  bondsmen  be 
released  from  any  and  all  liability  on  account  of  said  bond.  The  said  Hannah 
Cooper  Fewlass  further  represents  that  all  debts  due  and  owing  from  said 
Samuel  Cooper  at  the  time  of  his  decease  have  been  fully  paid  by  her. 

"Hannah  Cooper  Fewlass. 

"Sworn  and  subscribed  to  before  me  this  23d  day  of  March,  A.  D.  1892. 

"Howard  Ferris,  Probate  Judge  &  Ex  Officio  Clerk, 
"By  Chas.  B.  James,  Deputy  Clk." 

These  papers  were  filed  nnder  section  6190  of  the  statutes  of 
Ohio,  which  is  as  follows: 

"When  an  executor  or  administrator  has  paid  or  delivered  over  to  the 
persons  entitled  thereto,  the  money  or  other  property  in  his  hands  as  required 
by  the  order  of  distribution,  or  otherwise,  he  may  perpetuate  the  evidence  of 
such  payment  by  presenting  to  the  court,  within  one  year  after  such  order 
was  made,  an  account  of  such  payments,  or  the  delivery  over  of  such  property; 
which  being  proved  to  the  satisfaction  of  the  court,  and  verified  by  tbe  oath 
of  the  party,  shall  be  allowed  as  his  final  discharge,  and  ordered  by  the  court 
to  be  recorded;  and  such  discharge  shall  forevei'  exonerate  the  party  and  his 
sureties  from  all  liability  under  such  order,  unless  his  account  shall  be  im- 
peached for  fraud  or  manifest  error." 

The  record  discloses  no  order  of  court  allowing  these  papers  to 
constitute  the  administrator's  final  discharge,  or  directing  them  to 
be  recorded  as  such.  It  appears  that  the  deceased  was  a  member 
of  two  partnerships,  and  that,  upon  the  application  of  the  surviving 
partners,  the  assets  of  the  two  firms  were  appraised,  but  the  ap- 
praisements haye  never  been  returned  to  court,  and  no  settlement 
has  been  had  in  accordance  with  the  statutes  for  the  settlement 
and  distribution  of  the  interest  of  the  deceased  partner.  The 
widow,  who  was  sole  heir  and  sole  next  of  kin,  appears  to  have 
paid  such  debts  of  the  estate  as  came  to  her  knowledge;  to  have 
taken  the  proceeds  of  one  partnership;  and  to  have  succeeded  her 
husband  as  a  member  of  the  other  without  a  settlement. 

The  decree  for  costs  against  the  complainants  was  not  rendered 
in  the  circuit  court  until  October  24,  1895.  It  was  then  entered 
nunc  pro  tunc,  in  accordance  with  the  mandate  of  this  court,  as  of 
October  25,  1894,  because  of  the  death  of  one  of  the  parties  to  the 
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record,  after  submission  of  the  case  and  before  its  decisioa.  The 
petition  of  appellees,  upon  which  the  decree  aopealed  from  is 
founded,  was  filed  April  13,  1896,  or  within  a  year  after  rendition 
of  the  decree  for  costs  against  Cooper's  principals. 

No  cause  of  action  accrued  against  Cooper's  estate  until  the  de- 
cree for  costs  was  entered  against  those  for  whom  Cooper  had  be- 
come surety.  Until  that  time  neither  the  existence  nor  the  amonnt 
of  his  obligation  was  established.  Until  that  time  no  action  could 
have  been  brought'  on  the  cost  bond  against  Cooper  or  his  estate. 
Alexander  v.  Bryan,  110  U.  S,  414,  4  Sup.  Ct.  107;  Newton  v.  Ham- 
mond, 38  Ohio  St.  431.  The  statute  did  not  begin  to  run  except  from 
the  time  when  the  decree  was  actually  entered.  The  fiction  of  a 
nunc  pro  tunc  entry  has  no  effect  whatever  on  the  operation  of  the 
statute  of  limitations.  Borer  v.  Chapman,  119  U.  8.  587,  602,  7  Sup. 
Ct.  342. 

But  it  is  said  that  the  saving  clause  of  section  6113,  Rev.  St., 
quoted  above,  has  no  application  except  in  cases  where  the  estate 
has  not  been  fully  administered,  and  that  in  this  case  the  estate 
had  been  fully  administered,  and  the  administrator  was  discharged. 
We  cannot  assent  to  this  view.  The  record  does  not  show  that  the 
.  papers  which  the  administrator  filed  March  23,  1892,  were  ever 
allowed  as  his  final  disch^ge,  or  were  ever  ordered  to  be  recorded 
as  snch.  It  might  be  questioned  whether  the  court  could  have  made 
such  an  order  in  this  case  which  would  have  been  effective.  Weyer 
V.  Watt,  48  Ohio  St  545, 28  N.  E.  670.  However  that  may  be^  no  order 
was  made,  and  Ferris  remained  administrator  and  the  estate  remained 
unsettled.  The  case  of  the  appellees  is  therefore  clearly  within  the 
saving  proviso  of  section  6113. 

Some  other  questions  of  minor  importance  are  raised  npoB  the 
record,  which  we  reed  not  notice.  The  decree  of  the  circuit  eonrt 
it  in  all  respects  afBrmed,  with  costs. 


WALKER  et  al.  v.  JACK. 

(arcuit  Court  of  Appeals,  SUtb  Circuit   July  7,  1898.) 

No.  634. 

t.  B^mrr  Plbadino— Demubbsb  to  Akbwkb. 

There  Is  no  such  thing  as  a  demurrer  to  an  answer  In  equity.  The  only 
way  by  which  the  sufficiency  of  the  answer  on  Its  merits  as  a  defenae  can 
be  tested  la  by  setting  the  case  for  hearing  on  the  bUl  and  answer. 

X  Same— Exceptions  to  Answer. 

The  office  of  an  exception  to  an  answer  Is  to  raise  the  question  whether 
the  averments  and  denials  thereof  are  safflciently  responsive  to  tbe  alle- 
gations of  the  bill;  and  it  cannot  be  treated  as  raising  the  qnestlon  of  the 
sufficiency  of  the  answer  as  a  defense  on  the  merits. 

i  Taxation— Intangibi-e  Property  op  Nonrbbidbnts. 

It  Is  within  the  power  of  a  state  to  tax  money  and  credits  of  a  nonresl- 
dent  when  the  money  is  Invested,  the  debt  contracted,  and  the  investment 
controlled  by  a  resident  agent  of  the  owner,  having  tlie  evidences  of  tlw 
4ebt  in  his  possession. 
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Under  Rev.  St.  Oblo,  Sf  2731,  '2734,  2735,  moneys  and  credits  owned  by 
a  nonresident  of  tlie'state,  and  woirh  are  held,  Invested,  and  controlled  for 
him  by  an  ageqt  residing  In  tbe  state,  are  made  subject  to  taxation.  79 
Fed.  138,  reversed. 

Appeal  from  the  Circnit  Conrt  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  was  a  suit  in  equity  by  John  V.  Jack  against  Isaac  N.  Walker, 
auditor,  and  Charles  E.  Eulass,  treasurer,  of  Warren  county,  Ohio,  to 
enjoin  them  from  levying  and  collecting  taxes  on  certain  credits 
owned  by  complainant,  who  is  a  nonresident  of  the  state.  The  cir- 
cuit court  entered  a  decree  according  to  the  prayer  of  the  bill  (79  Fed. 
138),  and  tbe  defendants  have  appealed. 

George  A-  Burr,  for  appellants. 

Thomas  B.  Paxton  and  W.  P.  Eltzroth,  for  appellee. 

Before  TAFT  and  LUETON,  Circuit  Judges,  and  SEVEBENS,  Dis- 
trict Judge. 

TAPT,  Circuit  Judge.  This  is  an  appeal  from  a  decree  enjoining 
the  taxing  officers  of  Warren  county,  Ohio,  from  levying  and  collect- 
ing taxes  on  certain  moneys  and  credits,  evidenced  by  promissory 
notes  and  secured  by  mortgage  upon  land  in  that  county,  which  are 
owned  by  J(An  V.  Jack,  tbe  complainant  below,  a  nonresident  of  Ohio 
and  a  citizen  of  the  state  of  New  York.  The  answer  admitted  all 
the  averments  of  the  bill  as  to  the  ownership  of  the  moneys  and  cred- 
its, the  residence  of  Jack,  and  the  intention  of  the  defendants  to  levy 
and  collect  the  taxes  unless  enjoined,  but  averred  that  the  moneys  and 
credits  during  the  years  for  which  the  taxes  were  to  be  collected  were 
invested,  loaned,  and  controlled  by  one  George  W.  Carey,  "who  was 
during  all  of  said  years  the  agent  of  the  complainant  in  so  investing, 
'oaning,  and  controlling  said  moneys  and  credits,  and  was  during  all 
of  said  years  a  resident  of  the  said  county  of  Warren,  and  state  of 
Ohio";  "that  said  moneys  and  credits  should  have  been  listed  in  said 
county  of  Warren  for  taxation  therein,  by  the  said  George  W.  Carey, 
as  such  agent  of  complainant,  in  each  and  all  of  the  aforesaid  years, 
but  that  neither  the  said  George  W.  Carey  nor  any  one  listed  said 
moneys  and  credits  for  taxation  in  said  county  in  and  for  any  of  said 
years."  The  complainant  excepted  to  the  answer  for  insufficiency; 
the  conrt  sustained  the  exception;  and,  the  defendants  declining  to 
plead  further,  the  court  entered  a  decree  perpetually  enjoining  the 
defendants  as  prayed  in  the  bill.  The  court  seems  to  have  treated  the 
exception  as  if  equivalent  to  a  demurrer  testing  the  sufficiency  of  the 
averments  of  the  answer  as  a  defense  to  the  bill  upon  its  merits. 
This  was  not  according  to  proper  equity  practice.  There  is  no  such 
thing  as  a  demurrer  to  an  answer  in  eqnitv.  Grether  v.  Cornell's 
Kx'rs,  43  U.  S.  App.  770,  23  C.  C.  A.  498,  and  75  Fed.  742.  The  only 
way  by  which  the  sufficiency  of  an  answer  on  its  merits  as  a  defense 
to  the  case  made  in  bill  can  be  tested  is  by  setting  the  case  for  hear- 
ing on  bill  and  answer.  The  office  of  an  exception  is  to  raise  the 
question  whether  the  averments  and  denials  of  the  answer  are  suffi- 
ciently responsive  to  the  allegations  of  the  bill.  In  this  case  the  aver- 
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meats  of  the  answer  were  in  every  way  rec^nidve  to  the  allegations 
of  the  bill,  and  left  nothing  to  be  desired  in  defining  the  sharpness  of 
the  real  issue  between  the  parties.  It  was  therefore  an  error  to  sus- 
tain the  exceptions.  We  might  be  content  to  reverse  the  cause  on  this 
ground ;  but  in  order  to  shorten  the  further  proceedings  for  which  the 
case  must  be  remanded,  and  because  the  parties  have  argued  the  case 
on  its  merits  as  presented  by  bill  and  answer,  we  proceed  to  consider  it 
in  that  aspect 

The  question  is  whether,  by  the  laws  of  Ohio,  the  moneys  and  cred- 
its of  a  nonresident  of  Ohio  are  subject  to  tai:ation  under  the  laws 
of  that  state,  when  such  moneys  or  credits  have  been  invested,  loaned, 
and  are  under  the  control  of  the  owner's  agent  resident  in  Ohio. 
Counsel  for  complainant  below  contend  that  such  moneys  and  credits 
are  not  taxable  in  Ohio  for  two  reasons:  First,  because  they  are  not 
within  the  jurisdiction  of  the  state,  and  the  state  has  no  power  to  tax 
them;  and,  second,  because  the  statutes  of  Ohio,  properly  eonstraed. 
do  not  provide  for  their  taxation. 

The  general  rule  for  determining  the  situs  of  personal  property  is 
that  it  follows  the  person  of  the  owner,  and  has  its  situs  at  his  reu- 
dence.  With  respect  to  tangible  personal  property,  however.  It  is 
well  settled  that  it  may  be  taxed  by  the  sovereignty  having  jurisdic- 
tion over  the  place  which  is  its  actual  situs,  though  the  owner  live  in 
another  jurisdiction.  Intangible  personal  property,  however,  like 
choses  in  action  and  credits,  can,  as  a  general  rule,  only  be  taxed  at 
the  residence  of  the  owner.  State  Tax  on  Foreign-Hdd  Bonds,  15 
Wall.  300;  Kirtland  v.  Hotchkiss,  100  U.  S.  498.  The  language  of 
the  former  of  these  cases  ha«  been  modified  somewhat  in  Savings  & 
Loan  Soc.  v.  Multnomah  Co.,  169  U.  8.  421, 428, 18  Sup.  Ct.  392,  where 
it  was  held  to  be  within  the  power  of  a  state  to  tax  the  interest  of  a 
nonresident  mortgagee  in  the  mortgaged  property.  But  the  earlier 
case  is  still  authority  for  the  general  rule  that  a  credit  is  taxable  only 
at  the  residence  of  the  creditor.  Certain  exceptions  to  this  rule  are 
recognized.  One  is  where  the  chose  in  action  is  represented  by  a 
negotiable  bond,  property  in  which  passes  by  delivery.  In  such  a 
case  the  evidence  of  title  is  in  such  form,  and  is  so  important  an  ele- 
ment of  the  value  of  what  it  represents  as  to  make  it  closely  analogous 
to  tangible  property,  and  to  give  it  a  situs  for  taxation  where  the  nego- 
tiable evidence  of  its  existence  actually  is,  even  though  the  owner  may 
live  dsewhere.  This  exception  is  commented  on  by  Mr.  Justice  Field 
in  delivering  the  opinion  of  the  court  in  the  case  of  State  Tax  on  For- 
eign-held Bonds.  Another  exception  is  where,  though  the  beneficial 
interest  in  the  debt  is  owned  by  a  nonresident,  yet  the  money  is  In- 
vested, the  debt  is  contracted,  and  the  investment  is  controlled,  by  a 
resident  agent  of  the  owner.  In  such  a  case  it  is  held  that  the  money 
and  the  credit  in  which  it  is  invested  are  within  the  state,  where  the 
agent  receives  the  money  for  his  principal,  and  makes  the  loan,  having 
authority  to  collect  it  and  to  reinvest  it.  Unch  t.  York  Co.,  19  Neb. 
50,  26  N.  W.  589;  Billinghurst  v.  Spink  Co.,  6  S.  D.  84,  58  N.  W.  272; 
In  re  Jeilerson,  35  Minn.  215,  28  N.  W.  256 ;  Bedmond  v.  Commission- 
ers, 87  N.  C.  122;  People  v.  Trustees  of  Village  of  Ogdensburg,  48 
N,  Y,  390;  Catlin  v.  Hull,  21  Vt.  152;  People  v.  Smith,  88  N.  Y.  576; 
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HutchiDson  t.  Board,  66  Iowa,  35, 28  N.  W.  249;  People  r.  DaTls,  112 
QL  272;  People  t.  Insarance  C!o.,  29  Gal.  534;  Herron  t.  Keeran,  59 
Ind.  472.  In  such  cases  the  circmnstance  that  the  agent  has  in  his 
possession  the  evidence  of  the  indebtedness  is  regarded  as  of  im- 
portance. The  authorities  above  cited  leave  no  doubt  of  the  pojver 
of  the  state  of  Ohio  to  tax  anj  moneys  and  credits  owned  by  non- 
residents, the  custody  of  which  has  really  been  intrusted  by  their 
owners  to  resident  agents. 

The  next  question  is  whether  the  law  of  Ohio  taxes  such  moneys 
and  credits. 

Section  2731,  Bev.  St  Ohio,  is  as  follow*: 

"AU  property,  whether  real  or  personal,  in  this  state,  and  whether  belonging 
to  individuals  or  corporations;  and  all  moneys,  credits.  Investments  in  bonds, 
stocks  or  otherwise,  of  persons  residing  in  this  state,  shall  be  subject  to  tax- 
aJtlon,  except  only  such  as  may  be  expressly  exempted  therefrom;  and  such 
property,  moneys,  credits  and  investments  shall  be  entered  on  the  list  of  tax- 
able property,  as  prescribed  in  tbia  title." 

Section  2734,  Rev.  St.  Ohio,  is  as  follows: 

"Every  person  .of  full  age  and  sound  mind  shall  list  the  personal  property 
of  which  he  is  the  owner,  and  all  moneys  in  his  possession,  all  moneys  Invested, 
loaned  or  otherwise  controlled  by  him,  as  agent  or  attorney,  or  on  account  of 
any  other  person  or  persons,  company  or  corporation  whatsoever,  and  all 
moneys  deposited  subject  to  his  order,  check  or  draft,  and  all  credits  due  or 
owing  from  any  person  or  i>er8on8,  body  corporate  or  politic,  whether  in  or 
out  of  such  county." 

Section  2735,  Bev.  St  Ohio,  is  as  follows: 

"Every  person  required  to  list  property  on  behalf  of  others  shall  list  the 
same  in  the  same  township,  city  or  village  in  which  be  would  be  required  to 
list  it  if  such  property  were  his  own,  but  he  shall  list  It  separately  from  his 
own,  specifying  in  each  case  the  name  of  the  person,  estate,  company  or  cor- 
poration to  whom  it  belongs." 

Section  2731  provides  for  the  taxation  of  all  real  and  all  tangible 
personal  proper^  within  the  state.  It  also  provides  for  the  taxa- 
tion of  all  intangible  personal  property  belonging  to  residents  of  the 
state.  If  this  section  stood  alone,  it  cannot  be  doubted  that  intan^- 
ble  personal  property  belonging  to  nonresidents  would  escape  taxa- 
tion. Section  2734,  however,  requires  every  person  of  full  age  and 
sound  mind  to  list  all  moneys  invested,  loaned,  or  otherwise  controlled 
by  him  as  agent  or  attorney,  or  on  account  of  any  other  person  or  per- 
sons, company  or  corporation.  It  is  forcibly  argued  that  the  first  sec- 
tion above  quoted  defines  what  is  intended  to  be  taxed,  and  the  other 
two  only  contain  directions  as  to  the  persons  who  shall  list  the  prop- 
erty described  in  the  first  section,  and  do  not  enlarge  the  scope  of  the 
first  section  at  all.  Hence  it  is  said  the  moneys  and  credits  to  be 
listed  by  agent  or  attorney  are  those  owned  by  residents  of  the  state 
who  are  absent  temporarily  or  are  for  any  reason  prevented  from 
listing  them  themselves.  Support  is  given  to  this  argument  by  the 
arrangement  of  the  sections  in  the  Revised  Statutes,  and  in  the  acta 
in  which  they  first  appear  as  laws.  More  than  this,  the  state  circuit 
court  for  the  Fifth  Ohio  circuit,  in  the  case  of  Lee  v.  Dawson,  8  Ohio 
Cir.  Ot  R.  365,  has  so  construed  the  sections,  and  has  held  expressly 
that  a  nonresident  of  Ohio  is  not  required  to  pay  taxes  on  his  intangi- 
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ble  property  for  taxation,  notwithstanding  It  is  nnder  the  control  of 
a  resident  agent  for  investment  and  collection.  We  are  nnable,  how- 
ever, to  follow  this  decision,  because  we  are  not  able  to  reconcile  it 
with  the  decisions  of  the  supreme  court  of  Ohio. 

In  Grant  v.  Jones,  89  Ohio  St.  506,  the  supreme  court  of  Ohio  de- 
clared, in  the  syllabus  of  the  case  (which  is  always  drawn  by  the 
court),  that  "credits  owned  by  a  nonresident  of  this  state  are  not  taxa- 
ble here,  unless  they  are  held  within  this  state  by  a  guardian,  trustee, 
or  agent  of  the  owner,  by  whom  they  must  be  returned  for  taxation." 
It  is  true  that  this  decision  was  made  under  the  tax  law  of  1859,  and 
its  amendments  (2  Swan  &  C.  p.  1438),  which  were  then  in  force;  but 
they  were  not  substantially  different  from  the  provisions  of  the  Re- 
vised Statutes  in  this  regard.  Judge  Johnson,  in  delivering  the  opin- 
ion of  the  court,  referred  to  the  holding  of  the  supreme  court  of  the 
United  States,  in  the  case  of  State  Tax  on  Foreign-Held  Bonds,  that 
a  debt  was  taxable  only  at  the  residence  of  the  creditor,  and  then  con- 
tinued: 

"Our  statute  clearly  adopts  that  rule.  Whenever  the  person  holding  such 
choses  In  action  resides  In  Ohio,  he  mnst  list  for  taxation  such  credits,  whether 
he  holds  them  as  owner,  guardian,  trustee,  or  agent.  If  they  are  held  within 
the  state  In  either  capacity,  they -are  within  the  Jurisdiction  of  the  state  for 
purposes  of  taxation.  If  they  are  not  so  held,  but  are  owned  and  held  by  a 
nonresident,  they  are  not  subject  to  taxation." 

The  case  before  the  court  was  that  of  the  attempted  taxation  of  an 
itinerant  peddler,  a  nonresident  of  Ohio,  who  owned  notes  secured 
by  mortgages  on  land  in  Butler  county,  Ohio,  who  visited  that  county 
each  year  to  collect  interest  and  so  much  of  the  principal  as  was  due, 
brought  the  notes  and  mortgages  with  him  into  the  state,  and  took 
them  away  with  him  when  he  left  it.  It  was  held  that  the  notes 
were  not  subject  to  taxation,  because  he  had  no  resident  agent  to 
hold  the  notes  for  him.  The  court  might  have  disposed  of  the  case 
without  deciding  that,  if  a  resident  agent  had  made  the  investment 
and  held  the  notes,  they  would  have  been  taxable,  and  to  that  extent 
the  language  ol  the  ffyllabus  and  the  opinion  above  quoted  were  obiter 
dictum.     The  syllabus  in  Ohio  decisions,  however,  is  the  language  of  , 

the  court,  and  is  to  be  given  more  weight  than  the  language  of  a 
single  judge  in  delivering  the  judgment  of  the  court.     In  any  event,  ' 

upon  a  doubtful  construction  of  a  state  statute,  such  an  expression  of 
opinion  by  the  highest  court  of  the  state  is,  and  must  be,  very  persua- 
dve  in  this  court. 

In  Myers  t.  Seaberger,  45  Ohio  St  232,  12  N.  E.  796,  the  point  in 
judgment  was  whether  a  nonresident  of  Ohio  was  subject  to  taxation 
upon  notes  secured  by  mortgage  on  Ohio  land,  because  the  notes  were 
in  the  hands  of  a  resident  agent  for  collection,  but  not  for  reinvest- 
ment. It  was  held  that  the  money  invested  in  the  notes  was  not 
money  "invested,  loaned,  or  otherwise  controlled  by  him  as  agent  or 
attorney,  or  on  account  of  any  other  person  or  persons."  (Construing 
section  2731,  the  court  said: 

"The  first  clause  evidently  embraces  all  tangible  property,  real  or  persDnal, 
situated  in  this  state,  irrespective  of  the  residence  of  the  owner;   and  the  sec-  { 

ond  clause  embraces  all  Intangible  property  of  persons  residing  In  this  state,  i 

Irrespective  of  where  the  subject  of  the  property  may  be  situated.    So  that  It 
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seems  dear  that  the  credits  of  persons  not  residing  In  this  state  are  not  th« 
subjects  of  taxation  by  Its  authorities,  thongh  the  debtor  may  reside  here. 
Snch  has  been  the'  uniform  policy  of  this  state.  •  •  •  The  rule  as  above 
stated  Is  gnalifled  as  to  'money'  by  section  2734,  ReT.  St  By  this  section 
every  person  of  full  age  and  sound  mind  is  required  to  list  for  taxation  'all 
moneys  invested,  loaned  or  otherwise  controlled  by  him  as  agent  or  attorney, 
or  on  account  of  any  other  person  or  persons.'  But  the  case  before  us  does 
not  come  within  this  provision.  The  agent  of  the  defendant  had  no  power 
to  loan 'or  invest  money  for  her  In  this  state.  His  duties  were  confined  to  the 
collection  of  that  which  had  been  loaned,  and  transmitting  it  to  his  principal 
as  fast  as  it  was  collected.  The  phrase  'or  otherwise  controlled  by  him'  must 
be  construed  to  mean,  in  a  manner  similar  to  the  loaning  and  investing  of 
money.  *  *  *  To  loan  or  invest  money  is  one  thing;  to  collect  and  transmit 
it  to  the  owner  when  collected  Is  another  and  different  thing.  Any  other  con- 
struction would  require  every  attorney  in  the  state  engaged  In  making  col- 
lections for  nonresidents  to  return  the  same  for  taxation.  Such  could  not 
have  been  the  intention  of  the  legislature,  nor  does  the  language  of  the  statute 
require  that  such  construction  should  be  placed  on  it" 

It  may  pr<^rly  be  said  that  the  court  might  have  decided  this  case 
by  assuming,  without  deciding,  that  the  language  of  section  2734  ap- 
plied to  the  money  and  credits  of  nonresidents,  and  by  then  holding 
that  the  case  before  it  was  not  within  the  exception  created  by  that 
section.  The  court,  however,  held  that  section  did  apply  to  mon- 
eys of  nonresidents,  but  that  the  case  in  hand  did  not  come  within 
its  application.  It  may  be  questioned  whether  the  construction  by 
the  court  of  the  section  under  these  circumstances  could  be  regarded 
as  obiter;  but,  however  that  may  be,  we  regard  it  as  suflBciently  au- 
thoritative to  require  us  to  follow  the  decision.  With  deference,  we 
think  that  the  opinion  of  the  state  circuit  court  did  not  give  suffi- 
cient weight  to  the  language  of  the  supreme  court  of  the  state  in 
Grant  v.  Jones  or  in  Myers  v.  Seaberger. 

The  case  must  go  back  to  the  circuit  court  in  order  that.  If  the  com- 
plainant wishes,  he  may  be  permitted  to  file  a  replication,  and  try  the 
issue  upon  the  facts  whether  the  moneys  invested  for  the  complain- 
ant below  were  "invested,  loaned  or  otherwise  controlled  by"  Carey,  as 
complainant's  agent,  within  the  meaning  of  section  2734.  The  order 
will  be  that  the  decree  ftf  the  circuit  court  is  reversed  at  appellee's 
costs,  with  directions  to  overrule  the  exceptions  to  the  answer,  and 
to  take  further  proceedings  not  inconsistent  with  this  opinion. 


ALLISON  V.  CORSON  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  2,  1S98.) 

No.  1,044. 

PRra<nnirAi(T  brjinrcnoH— Whbr  Grantbd. 

A  preliminary  injnnctlon  maintaining  the  status  quo  may  properly  Issue 
whenever  the  qnestlons  of  law  or  fact  to  be  ultimately  determined  in  a 
suit  are  grave  and  difficult,  and  injury  to  the  moving  party  will  be'  im- 
mediate, certain,  and  great  if  it  is  denied,  while  the  loss  or  inconvenience 
to  the  opposing  party  will  be  comparatively  small  and  Insigniflcant  if  it  la 
granted. 

SHJomnro  Exxoution  of  Tax  Dbsd— Pbobabilitt  of  Sucokss  ok  MBRira 
— Tkuporary  Injunction. 

A  first  mortgagee  brought  an  action  to  enjoin  the  assignee  of  a  tax  cer- 
tificate from  talcing  a  deed  to  the  mortgaged  premises,  alleging  that  the 
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taxes,  a  part  of  which  were  lUegal,  were  leyied  after  blB  mortga^  was 
made;  that  until  after  the  hearing  in  a  suit  to  foreclose  his  mortgage,  tu 
which  the  second  mortgagee  was  a  party,  the  certificate  was  held  by  the 
second  mortgagee,  and  then  assigned.  Hdd.  that,  it  not  being  clear  that 
complainant  may  not  succeed  upon  the  merits,  a  temporary  injunction 
should  issue  pending  the  final  bearing. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

E.  J.  Chase  (Edwin  Van  Cise  and  0.  A.  Dickson,  on  brief),  for 
appellant 
C.  S.  Palmer  (Walter  Anderson,  on  brief),  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  by  the  owner  of  a 
first  mortgage  upon  real  estate  from  an  order  refusing  to  grant  a  pre- 
liminary injunction  against  the  taking  of  a  tax  deed  upon  the  mort- 
gaged property  by  the  assignee  of  a  tax  certificate  which  is  based  on 
taxes  levied  after  the  first  mortgage  was  made,  and  which  was  held 
by  the  second  mortgagee,  from  the  time  a  suit  to  foreclose  the  first 
mortgage,  to  which  he  was  a  party  defendant,  was  conmienced,  until 
after  that  suit  was  heard  on  the  bill  and  his  answer,  and  submitted 
for  decision,  and  was  then  assigned  to  the  appellee  Henry  T.  Corson. 
The  appellant  filed  his  bill  for  the  injunction  on  October  11,  1897. 
No  demurrer  or  answer  to  it  was  interposed,  but  the  appellees  pre- 
sented certain  affidavits  on  the  hearing  upon  the  application  for  the 
injunction,  and  the  bill  and  these  affidavits  disclose  these  facts:  On 
June  17,  1890,  Fred  D.  Gillespie  and  his  wife  mortgaged  to  Fred  T. 
Evans  four  lots,  which  Gillespie  owned,  in  the  town  of  Hot  Springs, 
in  the  state  of  South  Dakota,  to  secure  the  payment  of  his  notes  to 
Evans  for  fl5,000;  and  Evans  pledged  these  notes  to  the  Western 
Home  Insurance  Company,  a  corporation,  to  secure  his  debt  of 
110,000  to  it,  which  has  never  been  paid.  This  corporation  has  since 
become  insolvent,  and  the  appellant,  John  P.  Allison,  is  the  receiver 
of  its  property  and  ^ects.  On  May  9,  1892,  Gillespie  and  his  wife 
mortgaged  the  same  property  to  the  Vermont  Investment  Company, 
a  corporation,  to  secure  the  payment  of  notes  or  bonds  to  the  amount 
of  f  15,000;  and  on  December  7, 1893,  the  Vermont  Investment  Com- 
pany assigned  this  mortgage  to  the  appellee  J.  W.  Russell,  trustee, 
who  held  the  mortgage  to  secure  the  notes  or  bonds  which  had  been 
sold  to  third  parties.  The  assessor  placed  a  valuation  of  |8,325  on 
this  property  for  purposes  of  taxation,  and  the  board  of  equalization 
of  the  county,  witiiout  jurisdiction,  unlawfully  raised  that  valuation 
to  $15,000  in  1892;  and  the  levy  of  taxes  for  that  year  was  made  on 
that  increased  valuation,  so  that  the  tax  levied  on  this  property  for 
that  year  was  f420,  when  the  lawful  tax  could  not  have  exceeded 
1233.10.  Olie  assessor  valued  this  property  at  fl0,600  in  1893,  and 
the  county  board  of  equalization,  without  jurisdiction,  unlawfully 
raised  this  valuation  to  f  15,600  in  1893;  and  the  levy  of  taxes  for 
that  year  was  made  on  this  increased  valuation,  so  that  the  tax  upon 
this  property  was  $600.60,  when  the  lawful  tax  could  not  have  ex- 
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ceeded  1408.10.  Nevertheless,  on  November  7,  1894,  the  premises 
were  sold  for  these  illegal  taxes  of  1892  and  1893  to  the  coanty  of 
Pall  River  for  the  sum  of  ?1,164.35,  and  a  certificate  of  that  sale  was 
issued  to  the  county.  On  Januaiy  31,  1896,  J.  W.  Russell,  trustee, 
who  had  raised  the  requisite  m<Miey  from  those  who  owned  the  notes 
or  bonds  that  were  secured  by  the  mortgage  he  held,  bought  with  this 
money  the  certificate  of  this  tax  sale  on  the  property;  but  he  paid  for 
it  1246.20  less  than  its  face  value,  on  account  of  the  illegality  of  the 
tax  of  1893.  On  June  19,  1896,  the  appellant  brought  a  suit  in  a 
court  of  the  state  of  South  Dakota  of  competent  juri»diction  to  fore- 
close the  mortgage  of  June  17, 1890,  to  Evans,  and  filed  in  the  proper 
office  notice  of  the  pendency  of  that  suit  In  that  suit  he  made  the 
county  of  Fall  River  and  the  appellee  Russell  parties  defendant. 
Russell  answered  that  the  mortgage  to  Evans  was  paid,  and  that  the 
mortgage  of  May  9,  1892,  of  which  he  was  assignee,  was  the  first 
mortgage  upon  the  property.  That  case  was  tried  and  submitted  to 
the  court  on  April  19,  1897.  On  May  1,  1897,  Russell  assigned  the 
certificate  of  tax  sale  which  he  held  to  the  appellee  Henry  T.  Corson 
for  f 600  in  cash,  and  Corson's  promise  to  pay  f 400  more  on  demand. 
On  July  22, 1897,  the  court  rendered  a  decree  in  the  foreclosure  suit 
that  the  mortgage  to  Evans  held  by  the  appellant  was  "a  valid  and 
subsisting  lien  from  June  17,  1890,  upon  the  premises  therein  de- 
scribed, prior  to  the  lien  of  the  mortgage  to  the  Vermont  Investment 
Company,  and  prior  and  superior  to  any  and  all  claims  of  the  defend- 
ants, and  each  of  them,  and  that  said  defendants,  and  each  of  them, 
and  all  parties  claiming  under  them,  or  either  of  them,  since  the  com- 
mencement of  the  action,  and  the  filing  of  notice  of  pendency  thereof, 
June  19,  1896  (though  such  persons,  if  any,  so  claiming  since  said 
date  might  not  be  parties  to  the  action),  be  forever  barred  and  fore- 
closed of  all  right,  title,  interest,  and  equity  of  redemption  in  and  to 
said  mortgaged  premises,"  unless  they  redeemed  from  the  sale  under 
that  decree.  The  amount  found  due  on  the  debt  secured  by  this  de- 
cree was  116,618.26,  and  the  mortgaged  property  is  worth  only  f  5,000. 
The  appellant  was  proceeding -to  advertise  the  property  for  sale  under 
this  decree,  and  expected  to  be  the  purchaser  at  the  sale,  when  the 
appellee  Corson  took  proceedings  to  obtain  a  tax  deed  thereof  on  the 
sale  of  November  7,  1894;  and  the  appellant  brought  this  suit  to  en- 
join him  from  so  doing,  on  the  grounds  that  the  appellee  Corson  stood 
in  the  shoes  of  the  second  mortgagee,  Russell,  who  was  a  defendant 
in  the  foreclosure  suit;  that  Russell,  and  all  claiming  under  him, 
were  barred  by  the  decree  in  that  suit  from  asserting  any  lien  or  title 
superior  to  that  of  the  appellant's  mortgage ;  that  a  second  mortgagee 
cannot  acquire  a  tax  titie  to  the  mortgaged  property,  as  against  the 
first  mortgagee;  and  that  the  taxes  on  which  the  sale  rests  were 
illegal,  and  the  sale  was  void.  When  the  application  for  the  pre- 
liminary injunction  had  been  heard  on  this  state  of  facts,  the  comt 
ordered  that  a  temporary  restraining  order  which  had  been  issued 
be  set  aside  and  annulled  "unless  the  complainant,  John  F.  Allison^ 
as  receiver  of  the  property  of  the  Western  Home  Insurance  Company, 
pay  to  the  said  defendant,  Henry  T.  Corson,  or  C.  S.  Palmer,  his  at- 
torney, the  amount  which  the  certificate  of  sale  represents,  which  is 
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now  held  aod  owned  by  the  said  defendant  Henry  T.  Corson,  as  the 
same  appears  from  the  complainant's  bill  of  ccHuplaInt,  and  defend- 
ant Corson's  answer  and  return  to  the  order  to  show  cause,"  and  re- 
fused to  grant  the  injunction.     The  appeal  challenges  this  order. 

When  the  appeal  was  taken  the  court  below  properly  continued 
the  restraining  order  in  force  until  the  questions  it  presents  could  be 
decided  by  this  court.  The  same  considerations  which  led  to  this 
wise  exercise  of  its  discretion  might  well  have  induced  that  court  to 
hold  matters  in  statu  quo,  by  the  issue  of  the  injunction,  ontil  a  final 
hearing  and  decision  of  the  case  could  be  reached.  No  substantial 
loss  or  inconvenience  would  have  been  entailed  upon  the  appellees  by 
the  allowance  of  the  writ  Why,  then,  should  not  the  injunction 
have  been  issued?  Why  should  not  the  rights  of  these  parties  have 
been  held  where  they  were,  without  loss  to  any  one,  until  the  final 
hearing?  The  controlling  reason  for  the  existence  of  the  right  to 
issue  a  temporary  injunction  is  that  the  court  may  thereby  prevent 
such  a  change  of  the  conditions  and  relations  of  persons  and  properly 
during  a  litigation  as  may  result  in  irremediable  injury  to  some  ot 
the  parties  before  their  claims  can  be  investigated  and  adjudicated. 
Undoubtedly  an  injunction  ought  not  to  be  issued  unless  substantial 
questions  of  law  or  fact,  whose  decision  in  favor  of  the  moving  partj 
would  entitle  him  to  ultimate  relief,  are  presented.  If  it  is  reason- 
ably clear  that  he  cannot  ultimately  succeed, — if  his  pleading  dis- 
closes no  cause  of  action  or  defense, — no  injunction  should  be  granted. 
But  if  the  questions  to  be  ultimately  settled  are  serious  and  doubtful, 
and  if  the  injury  to  the  moving  party  will  be  certain,  great,  and  ir- 
reparable if  the  motion  is  denied  and  the  final  decision  is  in  his  favor, 
while,  if  the  decision  is  otherwise,  the  inconvenience  and  loss  to  the 
opposing  party  will  be  inconsiderable,  and  may  well  be  indemnified 
by  a  proper  bond,  if  the  injunction  is  granted,  it  is  the  duty  of  the 
chancellor  to  issue  it  A  preliminary  injunction,  maintaining  the 
status  quo,  may  properly  issue  whenever  the  questions  of  law  or  fact 
to  be  ultimately  determined  in  a  suit  are  grave  and  difficult,  and  in- 
jury to  the  moving  party  will  be  immediate,  certain,  and  great  if  it 
is  denied,  while  the  loss  or  inconvenience  to  the  opposing  party  will 
be  comparatively  small  and  insignificant  if  it  is  granted.  City  of 
Newton  v.  Levis,  79  Fed.  715, 718, 25  C.  C.  A.  161, 163;  Great  Western 
R.  Co.  V.  Birmingham  &  O.  J.  K,  Co.,  2  Phil.  Ch.  597,  602;  Glascott  v. 
Lang,  3  Mylne  &  C,  451,  455;  Shrewsbury  &  C.  R.  v.  Shrewsbury  & 
B.  R  Co.,  1  Sim,  (N.  S.)  410,  426;  State  v.  Brailsford,  2  Dall.  402; 
Blount  V.  Soci^t^  Anonyme  du  Filtre,  6  U.  S.  App.  335,  3  0.  C.  A-  455, 
and  53  Fed.  98;  Dooley  v.  Hadden,  38  U.  S.  App.  651,  20  C.  C.  A.  494, 
and  74  Fed.  429;  Jensen  v.  Norton,  29  U.  S.  App.  121, 12  C.  a  A.  608, 
and  G4  Fed.  662. 

When  the  application  for  the  injunction  was  made  in  the  case  at 
bar,  the  lien  of  the  foreclosure  decree  of  the  appellant  was  about  to  be 
divested  by  the  issue  of  the  tax  deed  to  the  appellee  Corson.  Tbe 
appellant  had  the  right,  without  leave  of  the  court,  to  pay  the  amount 
which  the  certificate  represented,  and  to  obtain  a  discharge  of  its 
lien.  Sess.  Laws  S.  D.  1891,  p.  66,  c.  14,  §  115.  What  he  sought  by 
his  suit  was  an  adjudication  that  this  certificate  was  void,  and  a  pei- 
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petual  injunction  against  the  issue  of  a  tax  deed  upon  it.  The  re- 
fusal to  issue  the  preliminary  injunction  unless  he  pays  the  amount 
represented  by  the  certificate  is,  in  effect,  an  adverse  decision  of  his 
case  before  it  reaches  a  hearing  on  its  merits.  It  renders  any  subse- 
quent adjudication  futile,  and  any  further  prosecution  of  the  suit 
nugatory.  If  he  pays  the  amount  represented  by  the  certificate,  its 
lien  will  be  discharged,  and  there  will  be  nothing  further  to  litigate; 
and,  if  he  refuses  to  pay  it,  the  deed  will  issue,  and  his  property  will 
be  conveyed,  long  before  his  case  can  be  tried.  In  either  event,  if  his 
claims  are  well  founded,  and  the  injunction  is  not  issued,  his  rights 
will  be  seriously  affected ;  and  the  loss  he  sought  to  prevent  will  be 
sustained  before  his  case  can  be  heard  on  its  merits,  and  the  per- 
petual injunction  he  seeks  will  come  too  late,  in  any  event,  to  protect 
his  rights  or  to  avert  his  loss.  On  the  other  hand,  if  the  injunction 
issues,  and  if  the  certificate  of  tax  sale  held  by  Corson  is  valid,  and  if 
the  final  decision  is  in  his  favor,  he  can  then  take  his  deed,  and  he 
will  suffer  no  serions  loss  or  inconvenience.  The  record  presents  a 
case  in  which  the  issue  of  the  injunction  can  cause  no  substantial  loss 
to  any  one  in  any  event,  while  the  failure  to  issue  it  may  result  in  the 
loss  of  all  the  rights  which  the  appellant  claims  in  his  suit.  In  such 
a  case  a  temporary  injunction  should  issue,  unless  it  is  reasonably 
clear  that  the  claims  of  the  moving  party  are  unfounded. 

Is  it  clear,  then,  from  the  facts  presented  on  the  application  for 
this  injunction,  that  the  appellant  will  not  ultimately  be  found  to  be 
entitled  to  a  perpetual  injunction,  or  to  some  relief  in  equity,  against 
the  issue  of  this  tax  deed?  He  claims  that  Corson  is  barred  from 
any  right  or  title  to  this  land  under  his  tax  certificate  by  the  decree  in 
the  suit  for  the  foreclosure  of  the  first  mortgage  upon  it,  to  which 
Eussell  was  a  party  defendant.  Is  it  certain  that  he  is  not?  Cor- 
son had  no  greater  rights  than  Russell,  because  he  bought  of  a  de- 
fendant to  that  foreclosure  suit  while  the  suit  was  pending,  and  when 
a  notice  of  its  pendencv  was  on  file.  Henderson  v.  Wanamaker,  79 
Fed.  736,  738,  25  C.  C.  A.  181,  183.  The  bill  in  that  suit  contained 
a  prayer  that  the  mortgage  held  by  the  appellant  might  be  declared 
a  valid  and  subsisting  lien  from  the  date  of  the  execution  thereof,  on 
Jnne  17,  1890,  and  that  the  defendants  and  all  persons  claiming  un- 
der them  subsequent  to  the  commencement  of  the  action  might  be 
barred  and  foreclosed  of  all  right,  claim,  lien,  and  equity  of  redemp- 
tion in  the  mortgaged  premises;  and  after  an  answer  by  Russell,  and 
a  hearing,  that  prayer  was  granted.  \Mien  that  suit  was  commenced, 
when  Russell  answered  the  bill,  and  when  the  case  was  tried,  Russell 
held  this  certificate  of  sale,  and  the  certificate  was  based  on  taxes 
levied  after  the  date  of  the  execution  of  the  mortgage  of  the  ap- 
pellant. It  is  true  that  he  did  not  plead  it  in  his  answer,  but  he 
might  have  pleaded  it,  and  he  might  have  had  the  validity  and  effect 
of  his  certificate  adjudicated  in  that  suit.  The  holder  of  a  tax  certifi- 
cate or  title  acquired  after  the  date  of  a  mortgage  is  a  proper  party 
to  a  suit  to  foreclose  it  Mendenhall  v.  Hall,  134  U.  S.  559,  568,  10 
Sup.  Ct.  616.  In  an  action  between  the  same  parties,  or  those  in 
privity  with  them,  upon  the  same  claim  or  demand,  a  judgment  upon 
the  merits  is  conclusive,  not  only  as  to  every  matter  offered,  but  as 
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to  every  admissible  matter  which  might  have  been  offered,  to  sustain 
or  defeat  the  claim  or  demand.  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  352;  Board  of  Com'rs  v,  Piatt,  79  Fed.  567,  571,  572,  25  0.  C.  A. 
87,  91.  "It  is  a  aniversal  rale  of  law  that  if  the  party  fail  to  plead 
matter  in  bar  to  the  original  action,  and  judgment  pass  against  him, 
he  cannot  afterwards  plead  it  in  another  action  founded  on  that  judg- 
ment." Dickson  v.  Wilkinson,  3  How.  57,  61.  In  Hefner  v.  Insur- 
ance Co.,  123  U.  S.  747,  8  Sup.  Ct.  337,  one  Bates,  who  was  the  owner 
of  the  premises,  mortgaged  them  to  the  insurance  company  on  August 
23, 1870.  On  November  15, 1871,  the  county  treasurer  sold  them  to 
one  Callanan  for  the  taxes  of  1870,  and  on  December  1,  1874,  he 
issued  to  him  a  tax  deed  thereof.  On  October  31, 1876,  the  insurance 
company  filed  a  bill  to  foreclose  its  mortgage,  and  made  Bates,  the 
mortgagor,  and  Callanan,  the  owner  of  the  tax  title,  parties  defendant 
to  its  suit.  The  bill  made  no  mention  of  the  tax  title,  but  contained 
the  customary  allegation  that  Callanan  "claims  some  interest  in  and 
to  a  portion  of  the  mortgaged  premises,  the  exact  nature  of  which 
your  orator  is  unable  to  determine,"  and  a  prayer  for  "a  decree  of  fore- 
closure against  the  premises  hereinbefore  described,  against  all  of 
the  before-named  defendants,  and  that  the  right,  title,  and  interest 
of  each  and  every  of  the  said  defendants  be,  by  decree  of  this  coart, 
forever  barred  and  foreclosed,"  for  a  sale  of  the  premises  by  a  master, 
and  for,  "all  and  singular,  such  relief  as  your  orator  is  equitably  en- 
titled to  receive."  A  writ  of  subpoena  was  issued  on  this  bill,  and 
was  served  on  Bates  and  Callanan.  Bates  answered,  and  Callanan 
made  default.  Thereafter  and  on  May  21,  1877,  a  decree  was  ren- 
dered that  the  mortgage  "is  a  lien  upon  the  mortgaged  premises, 
prior  and  paramount  to  the  lien  of  each  and  every  of  the  said  defend- 
aints,  •  ♦  ♦  and  that  the  rig^t,  title,  and  equity  of  redemption  of 
each  and  every  of  the  defendants  in  this  suit  be,  by  a  sale  of  the  said 
mortgaged  premises  hereunder,  forever  barred  and  foreclosed,  and  the 
purchaser  at  such  a  sale  shall  take  the  premises  sold  by  title  absolute; 
and  such  title  shall  relate  back  to  the  date  of  the  execution  of  the 
mortgage  to  the  complainant,  to  wit,  the  23d  day  of  August,  1870." 
After  the  decree  was  made  the  insurance  company  purchased  the 
property  under  it;-  and  Callanan  conveyed  his  right  and  title  to  it 
under  the  tax  deed  to  Hefner,  who  took  possession  of  it  The  insur- 
ance company  thereupon  brought  an  action  of  ejectment  against  him. 
He  pleaded  his  title  under  the  tax  deed  to  Callanan.  But  the  su- 
preme court  held  that  Callanan  was  a  proper,  if  not  a  necessary,  party 
to  the  foreclosure  suit,  that  the  court  which  rendered  the  decree  in 
that  suit  had  jurisdiction  to  determine  the  validity  or  invalidity  of 
the  tax  title,  and  that  the  decree  was  "a  conclusive  adjudication, 
which  cannot  be  collaterally  impeached  by  Callanan  or  those  claim- 
ing under  him,  that  he  had  no  valid  title  or  lien  of  any  kind  against 
the  plaintiff  as  mortgagee  of  the  land  in  question,  and  as  purchaser 
at  the  sale  under  the  decree  of  foreclosure,  and  was  rightly  held  to 
estop  the  grantees  of  Callanan  to  set  up  his  tax  title."  The  simi- 
larity between  the  essential  facts  in  this  case  and  those  in  the  case 
at  bar  is  marked  and  striking;  and,  under  the  rules  and  decisions  to 
which  we  have  adverted,  it  can  hardly  be  trathf  ully  said  that  it  is  so 
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clear  that  the  appellee  Corson  is  not  estopped  from  asserting  and  per- 
fecting his  tax  title  by  the  foreclosure  decree  that  that  question  is  not 
worthy  of  serioas  consideration. 

Another  claim  of  the  appellant  is  that  the  tax  sale  and  the  tax  cer- 
tificate are  void,  and  entitle  Corson  to  no  deed,  because  a  portion  of 
the  tax  for  which  the  sale  was  made  was  illegal.  It  is  conceded  that 
at  least  one-third  of  these  taxes  were  levied  without  jurisdiction,  and 
were  illegal.  Bat  the  land  was  sold  for  all  the  taxes,  legal  and  illegal, 
for  the  single  sum  of  f  1,164.35;  and  a  certificate  of  its  sale  for  that 
amonnt  was  issued  by  the  county,  and  has  now  been  assigned  to  the 
{q}pellee  Corson.  This  sale  was  made  on  November  7,  1894.  The 
¥1,164.36  named  in  the  certificate  was  the  amount  of  these  taxes,  and 
the  interest,  costs,  and  penalty  thereon  to  that  date;  and  the  only 
way  the  appellant  could  redeem  this  land  from  this  sale  was  by  pay- 
ing this  entire  amount,  and  interest  from  the  day  of  the  sale.  Sess. 
Laws  S.  D.  1891,  p.  66,  c.  14,  §  115.  It  is  true  that  before  the  appellee 
Bosaell  purchased  this  certificate,  on  January  31,  1896,  the  illegality 
of  these  taxes  had  been  discovered,  and  that  on  this  account  the 
county  sold  the  certificate  to  Bussell  for  f246.20  less  than  its  face, 
and  tliat  Cwson  paid  and  agreed  to  pay  only  f  1,000  for  it  in  May, 
1897,  when  it  represented,  and  the  amount  required  to  redeem  from 
the  sale  it  recited  was,  more  thaji  |1,500.  Id.  pp.  66,  67,  §§  114-116. 
But  it  is  also  true  that  the  attorney  for  the  appellee  Corson,  in  his 
affidavit  in  this  case,  and  the  certificate  itseU,  demand  the  entire 
11,164.35,  and  interest  thereon  from  November  7, 1894,  as  a  condition 
of  its  surrender  or  redemption.  Can  the  purchaser  or  the  assignee 
of  the  purchaser  of  a  certificate  of  a  sale  f<H-  a  tax  that  is  in  part  legal 
and  in  part  illegal,  who  has  purchased  it  of  the  county  at  a  discount 
on  account  of  the  illegality  of  a  part  of  the  tax  for  which  the  sale  was 
made,  demand  of  the  owner  of  the  land  the  payment  of  the  ill^al 
as  well  as  the  l^al  part  of  the  tax,  with  interest  at  12  per  cent,  per 
annum,  and  impose  upon  him  the  penalty  of  a  forfeiture  of  his  title 
if  he  fails  to  comply  with  the  demand?  An  affirmative  answer  to  this 
question  is  not  so  clearly  right  that  it  should  be  given  without  serious 
attention. 

The  appellant  insists  that  if  the  appellees  were  not  estopped  by  the 
foreclosure  decree,  and  If  the  sale  had  been  made  for  a  legal  tax,  still 
they  could  not  lawfully  take  a  tax  title  upon  the  property,  against 
him,  because  he  held  the  first  mortgage  upon  it,  and  the  second  mort- 
gagee, Bussell,  is  not  permitted  to  divest  the  lien  of  a  prior  mortgagee 
by  acquiring  a  subsequent  tax  title  upon  land  which  furnishes  a  com- 
mon fund  for  the  discharge  of  both  their  debts.  In  this  view  he  is  sus- 
tained by  the  following  authorities :  Trust  Co.  v.  Wickhem  (S.  D.)  69 
N.  W.  14, 70  N.  W.  654;  Fair  v.  Brown,  40  Iowa,  209, 210;  Eck  v.  Swen- 
numson,  73  Iowa,  423,  424,  35  N.  W.  503;  Frank  v.  Arnold,  73  Iowa, 
370,  371,  376,  85  N.  W.  453;  Black,  Tax  Titles,  §§  279,  280;  Goodrich 
V.  Kimberly,  48  Conn.  395,  396;  Woodbury  v.  Swan,  59  N.  H.  22; 
Smith  v.  Lewis,  20  Wis.  369,  373;  Garrettson  v.  Scofleld,  44  Iowa,  35, 
37.  In  the  last  case,  a  second  mortgagee,  who  pleaded  his  tax  title  in 
answer  to  a  bill  for  a  foreclosure  of  the  first  mortgage,  was  held  to 
have  no  title  to  the  premises,  but  to  be  entitled  to  receive  from  the 
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proceeds  of  the  foreclosare  sale  the  amoant  which  he  paid  for  the 
taxes,  with  interest  at  6  per  cent,  per  annum,  bat  without  penalties 
or  costs.  If  these  decisions  are  right,  the  appellees  could  not  hare 
recovered  more  than  a  reimbursement  of  the  amount  of  legal  taxes 
which  Russell's  purchase  of  the  certificate  discharged,  with  simile 
interest  from  the  date  of  payment,  if  they  had  pleadei  their  claim 
under  it  in  the  foreclosure  suit.  They  could  not  have  recovered  the 
amount  represented  by  the  certificate,  the  amount  bid  at  the  sale,  and 
12  per  cent  interest  per  annum,  nor  could  they  have  acquired  titie  to 
the  property  as  against  the  appellant  We  will  not  extend  this  opin- 
ion by  a  discussion  of  the  questions  presented  here.  Enough  has 
been  said  to  show  that  the  appellant  did  not  fail,  on  his  applicatioD 
for  the  injunction,  to  at  least  raise  a  serious  question  whether  he 
would  not  be  entitled  on  a  final  hearing  to  the  perpetual  injanctioD 
which  he  sought.  This  is  not  the  time  for  the  decision  of  the  issues 
of  law  suggested  by  this  record,  and  we  forbear  to  discuss  them. 
There  is  no  answer  to  the  bill,  no  testimony  on  the  issues  to  be  finally 
heard  before  us,  and  there  has  been  no  final  hearing  in  the  court  below. 
We  defer  the  expression  of  our  opinion  on  the  merits  of  the  case  until 
we  are  advised  what  issues  it  presents,  and  until  the  court  below  has 
rendered  its  decree  upon  the  final  hearing.  Meanwhile  the  appellees 
should  be  enjoined  from  making  or  receiving  a  tax  deed  until  the  case 
is  finally  decided.  Such  an  injunction  will  entail  no  substantial  loas 
or  inconvenience  or  risk  of  it  upon  the  appellees,  if  they  have  a  good 
defense  to  this  suit,  but  will  merely  delay  the  execution  of  their  deed 
a  few  months,  during  which  the  money  they  have  invested  draws  more 
than  12  per  cent  interest  per  annum,  while  to  refuse  it  would  cause 
the  loss  of  all  the  rights  which  the  appellant  seeks  to  enforce  if  his 
claims  are  well  founded.  These  claims  are  certainly  not  so  frivolous 
and  devoid  of  merit  that  they  can  be  rightfully  dismissed  without  a 
full  hearing  and  serious  consideration.  The  order  appealed  from  is 
reversed,  and  the  case  is  remanded  to  the  court  bdow,  with  directions 
to  issue  the  preliminary  injunction  as  prayed  in  the  bilL 


MASSACHUSETTS  LOAN  &  TKUST  CO.  et  aL  v.  HAMILTON. 

(Circuit  Court  of  Appeals,  Ntntb  Circuit     May  3.  1898.) 

No.  424. 

Construction  of  Statutkb — Mkanino  or  "RAii.noAD. " 

The  word  "railroad"  lias  no  suctt  fixed  definition  a8  to  enable  a  court  to 
determine  wlietlier,  by  its  mere  use  in  a  statute,  it  applies  to  street  rail- 
ways or  not  It  may  be  used  in  Its  broad  sense,  which  inclodes  a  street 
railroad,  and  any  other  kind  of  road  on  which  rails  of  iron  are  laid  for 
the  wheels  of  cars  to  run  uimn,  whether  propelled  by  steam,  electricity, 
horse,  or  other  power,  or  it  may  be  used  in  its  techolcal  sense,  which  does 
not  apply  to  street  railroads. 

Rni.B  OP   CONSTBrCTION. 

As  a  general  rule,  statutes  are  presumed  to  use  words  In  tbelr  popolar 
sense;  but  the  safest  rule  of  construction  is  to  take  the  entire  provisloDi 
of  the  statute,  and  thereby  ascertain,  If  possible,  what  the  legislature  in- 
tended.   The  meaning  must  depend  upon  the  context,  and  be  ascertained 
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from  the  occasion  and  necessity  of  the  law,  the  mischief  felt,  and  the  object 
and  remedy  In  Tlew. 

8.  Same. 

The  difference  between  street  railroads  and  railroads  of  commerce  for 
general  traffic  consists  In  their  nse,  and  not  in  their  motive  power. 

^  Samx. 

The  words  "railroad"  and  "railway"  are  synonymons,  and,  nnder  all  or- 
dinary circumstances,  are  to  be  treated  as  without  distinction  of  meaning. 

6.  Same— JuDUMKNTs  for  Pebsonal  Injuries— Priority  of  Lien. 

The  Montana  statute  which  provides  that  a  Judgment  against  "any  rail- 
way corporation"  for  any  Injury  to  person  or  property,  or  for  material  fur- 
nished, etc.,  shall  be  a  lien,  within  the  county  where  recovered,  superior 
to  the  lien  of  any  mortgage  or  trust  deed  on  the  railroad  property  (Comp. 
St  1887,  div.  B,  §  707),  being  construed  In  connection  with  other  provisions 
of  the  same  statute  (which  plainly  refer  only  to  the  railroads  of  commerce), 
does  not  include  street  railroads. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Bansom  Cooper  and  McConnell,  Clayberg  &  Qunn,  for  appellants. 
Edwin  W.  Toole,  Thos.  C.  Bach,  and  Jos.  K.  Toole,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge.  Appellee,  in  an  action  against  the 
Oreat  Falls  Street-Railway  Company  to  recover  damages  for  personal 
injuries  received,  obtained  a  judgment  for  {7,500,  with  costs,  and 
brings  this  suit  in  equity  tofMaforce  the  judgment  lien  against  appel- 
lants, as  a  prior  and  superiiv^aim  and  lien,  upon  the  property  of  the 
street-railway  company.,  to  flte  mortgage  lien  and  claim  of  the  Massa- 
chusetts Loan  &  Trust  Company.  Whether  a  judgment  rendered 
against  a  street-railway  corporation  for  personal  injuries  has  priority 
over  the  lien  of  a  mortgage  upon  the  corporate  property  depends  upon 
the  interpretation  to  be  given  to  the  provisions  of  section  707  of  the 
fifth  division  of  the  Compiled  Statutes  of  Montana  of  1887,  which 
reads  as  follows: 

"A  Judgment  against  any  railway  corporation  for  any  injury  to  person, or 
property,  or  for  material  furnished,  or  work  or  labor  done  upon  any  of  the 
property  of  such  corporation,  shall  be  a  lien  within  the  county  where  recovered 
on  the  property  of  such  corporation,  and  such  lien  shall  be  prior  and  superior 
to  the  Hen  of  any  mortgage  or  trust  deed  provided  for  In  this  act" 

Does  this  section  apply  to  street  railroads?  Was  it  the  intention 
of  the  legislature,  at  the  time  of  the  adoption  of  this  section,  that  it 
should  apply  to  all  railroad  corporations  within  the  state, — ^to  street 
railroads,  as  well  as  to  commercial  and  steam  railroads,  operated  by 
means  of  locomotives  and  cars,  for  the  transportation  of  passengers 
and  freight?  Is  there  anything  in  the  laws  of  Montana  which  sheds 
any  light  upon  the  question  of  the  intent  of  the  legislature?  If  not, 
how  is  the  intent  to  be  ascertained?  What  do  tiie  authorities  say 
upon  this  subject? 

In  May,  1873,  the  legislature  of  the  territory  of  Montana  passed 
"An  act  to  provide  for  the  formation  of  railroad  corporations  in  the 
territory  of  Montana"  (St.  Mont  1873,  p.  93).  The  provisions  of  this 
Act  are  general  in  their  character,  and  are  all  specially  applicable  to 
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steam  railroads.  At  the  time  of  the  passage  of  this  act  there  were 
no  railroads  of  any  kind  within  the  territory.  In  1887  the  legisla- 
ture of  the  territory  passed  "An  act  in  relation  to  railroads,"  consist- 
ing of  six  sections,  which,  in  the  Compiled  Statutes  of  Montana,  is 
treated  as  a  supplement  to  the  railroad  act  of  1873,  and  nmnbered 
sections  702  to  707;  the  last  section,  heretofore  quoted,  being  the 
one  under  consideration.  Sections  702  to  and  including  706  are 
specially  applicable  to  steam  and  commercial  railroads.  At  the 
time  of  the  passage  of  this  act  there  were  no  street  railways  with- 
in the  territory  of  Montana,  but  at  the  same  session  (1887)  the  legis- 
lature passed  an  act  providing  for  municipalities  licensing  and  an- 
thorizing  the  construction  of  street  railroads.  Section  325  of  the 
municipal  act  provides,  among  other  things,  that  "the  city  council  of 
all  cities  incorporated  under  this  act  shall  have  the  following  pow- 
ers" (subdivision  14):  "To  regulate  and  control  the  laying  of  railroad 
tracks  and  prohibiting  the  use  of  engines  and  locomotives  propelled 
by  steam  or  to  regulate  the  speed  thereof  when  used;"  (subdivirfon 
16)  "to  license  and  authorize  the  construction  and  operation  of  street 
railroads  and  require  them  to  conform  to  the  grade  of  the  streets  as 
the  same  are  or  may  be  established."  The  legislature  of  Montana 
in  1893  passed  an  act,  approved  March  2,  1893,  extending  the  provis- 
ions of  chapter  36  of  the  Compiled  Laws  of  1887,  relatibg  to  the  condi- 
tional sale  of  railroad  equipments,  to  street-railway  equipments.  'Hiis 
act  was  entitled  "An  act  relating  to  certain  contracts  for  the  condi- 
tional sale,  lease  or  hire  of  railroads  ad  street  railway  equipmoits 
and  rolling  stock,  and  providing  for  ttMr'  ffAcording  thereof."  Section 
393  of  the  Civil  Code  of  1895  provides,  ""Ifbe  purposes  for  which  the 
private  corporations  mentioned  in  the  last  section  are"  (subdivision 
15)  "the  construction  and  maintenance  of'  a  railroad  and  of  a  tele- 
graph line  in  connection  therewith  and  a  street  railroad  of  any  kind." 
The  constitution  of  Montana  (section  12,  art.  15)  declares  that  "no 
street  <»■  other  railroad  shall  be  constructed  within  any  city  or  town 
without  the  consent  of  the  local  authorities,"  etc. 

But  little  is  gained  by  a  reference  solely  to  the  meaning  of  the  word 
"railroad."  The  word,  of  itself,  has  no  such  fixed  definition  as  to 
enable  the  court  to  determine  whether,  by  its  mere  use  in  a  statute, 
it  applies  to  street  railways  or  not  It  may  or  may  not  include  them. 
It  may  be  used  in  the  statute  in  its  broadest  sense,  or  it  may  be  used 
in  its  technical  or  popular  sense.  19  Am.  &  Eng.  Enc.  Law,  777  et 
seq.;  Bishop  v.  North,  11  Mees.  &  W.  418;  Lieberman  v.  Bailway  Co., 
141  m.  140,  147,  30  N.  E.  544;  Bloxham  v.  BaUroad  Co.,  36  Pla.  619, 
539,  18  South.  444;  Funk  v.  Railroad  Co.  (Minn.)  63  N.  W.  1099.  In 
its  broadest  sense,  it  undoubtedly  includes  a  street  railroad,  and  every 
other  kind  of  a  road  or  way  on  which  rails  of  iron  are  laid  for  the 
wheels  of  cars  to  run  upon,  whether  propelled  by  steam,  electricity, 
horse,  or  other  power,  carrying  light  or  heavy  loads  of  ficeight  or  pas- 
sengers, or  both.  .  2  Bouv.  Law  Diet,  tit  "Bailroads."  In  its  tech- 
nical sense  it  does  not  apply  to  street  railroads.  Louisville  &  P.  R. 
Co.  V.  Louisville  City  By.  Co.,  2  Duv.  175;  Eor.  R  R  1422;  EUiott. 
Roads  &  8.  558. 
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It  may  be,  as  coansel  for  ai^lee  daim,  that  searching  for  legisla- 
tive intent  is  often  like  "hunting  for  a  needle  in  a  haystack";  but  it 
is  nevertheless  the  duty  of  courts  to  make  the  search  by  applying  the 
usual  magnets  of  construction,  and  drawing  therefrom,  through  the 
ordinary  channels  of  thought,  such  intent.  There  is  no  other  way  to 
determine  the  questi<m,  and  the  fact  that  it  is  difficult  simply  makes  it 
more  necessaty  that  a  thorough  search  be  made.  If  titiere  is  any 
doubt  about  the  true  meaning  of  the  word  or  term  used  in  a  statute, 
the  l^islatiTe  intent  is  not  to  be  determined  from  that  particular  ex- 
pression, but  from  the  general  legislation  of  the  state  concerning  the 
same  subject-matter.  It  may  in  some  connections  have  a  broad  and 
comprehensive  meaning,  and  in  others  a  narrow  and  limited  meaning. ' 
As  a  general  rule,  statutes  are  presumed  to  use  words  in  their  popular 
sense,  and  courts  often  apply  this  rule  in  order  to  arrive  at  the  object 
and  intent  of  the  legislature.  End.  Interp.  St.  §  76.  But  in  all 
cases  the  safest  rule  is  to  take  the  entire  provisions  of  the  statute 
where  it  is  used,  and  thereby  ascertain,  if  possible,  what  the  legisla- 
ture intended.  The  meaning  of  the  word  must  always  depend  upon 
the  contest  and  the  legislative  intent  of  the  statute  in  which  it  is 
used,  from  the  occasion  and  necessity  of  the  law,  from  the  mischief 
felt,  and  the  object  and  remedy  in  view.  Potter's  Dwar.  St.  194,  note 
13.  Following  these,  or  other  similar,  rules  of  construction,  the  courts 
hare  in  many  instances  hdd  that  the  word  "railroad"  does  in  certain 
statutes  include  street  as  well  as  steam  railroads,  and  in  others  that  it 
refers  only  to  the  railroads  of  commerce.  No  particular  stress  should 
be  given  to  the  difference  in  the  motive  power  of  the  respective  roads. 
The  difference  between  street  railroads  and  railroads  of  commerce 
for  general  traffic  is  well  understood.  The  difference  consists  in 
their  use,  and  not  in  their  motive  power.  A  railroad,  the  rails  of 
which  are  laid  to  conform  to  the  grade  and  surface  of  the  street,  and 
which  is  otherwise  constructed  so  that  the  public  is  not  excluded 
from  any  part  of  the  street  aa  a  public  way ;  which  runs  at  a  moderate 
rate  of  speed,  compared  to  the  speed  of  traffic  railroads;  which  car- 
ries no  freight,  but  only  passengers  from  one  part  of  a  thickly  popu-  . 
lated  district  to  another,  in  a  town  or  city  and  its  suburbs,  and  for 
that  purpose  runs  its  cars  at  short  intervals,  stopping  at  the  street 
crossings  to  receive  and  discharge  its  passengers, — is  a  street  rail- 
road, whether  the  cars  are  propelled  by  animal  or  mechanical  power. 
WUliams  v.  Railway  Co.,  41  Fed-  556.  The  railroads  of  commerce 
derive  their  powers  from,  and  are  governed  by,  national  or  state 
legislation.  The  street  railways  are  regulated  and  controlled, 
principally,  by  municipal  laws.  It  has  been  held  that  street-railw;ay 
companies  are  "railroad  corporations,"  within  the  meaning  of  "An  act 
to  enforce  against  railroad  corporations"  certain  provisions  of  the 
state  constitution,  where  such  constitutional  provisions  include  all 
corporations  organized  for  business  in  its  i»:ohibition,  and  no  words 
are  used  in  the  body  of  the  act  which  were  intended,  or  could  fairly  be 
used,  as  making  any  distinction  between  steam  and  other  railroads, 
and  where  it  is  apparent  that  both  street  railroads  and  steam  rail- 
roads are  within  the  mischiefs  recited  in  the  preamble  or  other 
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parts  (A  the  act,  and  within  the  remedies  provided  for  in  the  act 
Cheetham  r.  McCormick,  178  Pa.  St.  187,  191,  35  Atl.  631.  In  Ten- 
nessee it  is  held  that  an  act  relating  to  railroads,  which  requires  cer- 
tain precautions  to  be  used  in  the  moTement  of  trains  in  the  city  ct 
Mempbis,  is  applicable  to  a  dummy  train  of  street  cars.  Katzen- 
berger  v.  Lawo,  90  Tenn.  235, 16  S.  W.  611.  And  in  Ohio,  that  a  stat- 
ute giving  a  lien  to  mechanics,  laborers,  etc.,  for  work  done  upon 
"any  railroad,  turnpike,  plank  road,  canaJ  or  any  puhUc  stracture,* 
applies  to  street  railroads.  New  England  Engineering  Co.  v.  Oak- 
wood  St  By.  Co.,  75  Fed.  162. 

The  words  "railroad"  and  "railway"  are  synonymous,  and,  under 
all  ordinary  circumstances,  they  are  to  be  treated  as  without  disttnc- 
tion  in  meaning.  As  said  by  Mr.  Justice  Green  in  Gyger  T.  Railway 
Co.,  136  Pa.  St  96,  104,  20  Atl.  399: 

"When  either  one  or  the  other  of  these  words  Is  nsed  In  a  statute,  and  tiie 
context  requires  that  a  particular  kind  of  road  is  Intended,  that  Und  of  a  road 
will  be  held  to  be  the  subject  of  the  statutory  provision;  but  If  the  context 
contains  no  such  Indications,  and  either  of  the  words  is  used  in  describing 
the  subject-matter,  the  statute  will  be  held  applicable  to  every  species  of  road 
which  is  embraced  within  the  general  sense  of  the  word  used."  HestonvIHe, 
M.  &  F.  Pass.  B.  C!o.  v.  City  of  Philadelphia,  88  Pa.  St  210;  Borons^  of 
MiUvale  v.  Evergreen  Railway  Co.,  131  Pa.  St  1,  18  Atl.  893;  Bafferty  v. 
Traction  Co.,  147  Pa.  St  579,  589,  23  Atl.  884. 

A  corporation  with  authority  to  construct,  complete,  and  (^lerate 
a  railroad  is  none  the  less  a  railroad  corporation,  within  the  atatnte 
authorizing  municipal  subscriptions  to  railroad  companies,  because 
it  is  also  a  coal  or  a  mining  or  a  furnace  or  a  manufacturing  com- 
pany. Randolph  Co.  v.  Post,  93  U.  S.  502,  511;  Improvement  Co.  t. 
Slack,  100  U.  S.  648,  659. 

In  Electric  Co.  v.  Simon,  20  Or.  60,  65,  25  Pac.  147, 148.  the  contoi 
tion  of  the  plaintiff  was  that  the  statute  of  Oregon,  which,  among 
other  things,  provides  that  "a  corporation  organized  for  the  construc- 
tion of  any  railway"  might  condemn  land  for  a  right  of  way  and  other 
specified  purposes,  contemplates  the  exercise  of  such  power  as  much 
.  by  street  and  suburban  railways  propelled  by  horse  power  or  elec- 
tricity as  railroads  where  cars  are  propelled  by  steam.  The  court, 
after  reviewing  the  various  provisions  of  the  statute,  specifying  the 
objects  and  purposes  for  which  land  might  be  taken  by  railroad  cor- 
porations, held  that  it  did  not  apply  to  the  street  railway,  so  as  to 
authorize  it  to  take  private  property,  without  the  consent  of  the 
owner,  for  its  own  use  as  a  right  of  way.  In  the  course  of  the  oirin- 
ion  the  court  said: 

"While  it  is  true  that  the  word  "railway'  may  include  railroada  operated 
by  steam,  as  well  as  those  whose  cars  are  propelled  by  some  othw  power, 
yet  it  is  common  knowledge  that  such  corporations  as  belong  to  the  latter  class 
are  usually  operated  as  street  railways  for  local  convenience.  The  plalntilT 
Is  an  electric  company,  and  as  such,  we  know,  belongs  to  the  class  of  corpora- 
tions operated  aa  street  railways  for  the  benefit  of  the  local  public" 

After  quoting  several  provisions  of  the  statute,  the  court  said:  • 

"Few,  if  any,  of  these  provisions  bare  any  reference  to  the  class  of  corpora- 
tions to  which  the  plaintiff  belongs,  and  was  scarcely  intended  to  apply  to 
them.  They  contemplate  and  authorize  a  railway  to  be  constructed  when- 
none  was  built  before,  through  the  country;  requiring  bridges,  catting*.  &I) 
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logs,  and  embankments,  and  sometimes  tnnnels  through  hills  and  mountains, 
and  also  the  building  of  depots  aud  stations  for  the  accommodation  of  freight 
and  passengers,  of  engine  bouses,  repair  shops,  switches,  and  turnouts,  to  en- 
able the  corporation  to  properly  conduct  Its  business."  , 

These  aathoritiea  show  the  necessity  that  exists  for  the  courts,  in 
all  cases,  to  look  carefully  to  the  statute  itself,  in  connection  with  the 
histoiy  of  the  times,  and  the  contemporaneous  legislation,  in  order 
to  discover  in  what  sense  the  word  "raili'oad"  is  used,  or  to  ascertain 
what  particular  kind  of  a  railroad  the  legislature  intended  should 
come  within  its  provisions.  The  genera]  railroad  act  of  1873  may 
be  said  to  have  reference  only  to  tiie  railroads  of  commerce,  and  it 
is  fair  to  presume  that  the  legislature  did  not  then  have  in  mind  the 
construction  of  street  railways,  although  sections  1,  2,  and  3,  author- 
izing the  formation  and  incorporation  of  railroad  corporations,  are 
broad  enough  to  include  corporations  for  the  construction  and  main- 
tenance of  street  railwaya 

In  Oler  v.  Bailroad  Co.,  41  Md.  683,  589,  objection  was  made  to  the 
certificate  of  incorporation  for  a  horse^railroad  company  on  the 
ground  that  the  provisions  of  the  act  of  1870,  under  which  it  was  or- 
ganised, referred  to  roads  similar  to  those  alone  upon  which  steam 
is  nsed  as  the  motive  power.     The  court  said : 

"We  do  not  see  why  so  limited  a  construction  should  be  put  upon  this  law. 
It  would  be  against  both  Its  spirit  and  letter.  The  term  'railroad'  Is  used 
without  qualification  or  restriction,  and  we  hare  found  nowhere— either  In 
the  preamble  or  body  of  the  law— any  allusion  to  the  motive  power  used,  as 
limiting  Its  ordinary  meaning  or  making  a  distinctive  class.  It  is  very  true 
that  many  of  the  special  requirements  contained  in  the  law  are  applicable 
only  to  railroads  of  the  character  of  those  upon  which  steam  is  now  used. 
Had  they  not  been  made  parts  of  the  law,  it  might  have  furnished  an  argu- 
ment, that  would  not  have  been  without  weight,  that  such  roads  were  intended 
to  be  excluded  from  its  operation;  but  we  do  not  understand  that  their  being  - 
in  the  law  can  furnish  any  sound  reason  for  the  exclusion  of  other  classes  of 
railroads,  when  the  langusge  of  its  general  provisions,  as  is  the  case  with  the 
law  before  us,  is  broad  enough  to  embrace  them." 

See,  also,  C5ity  of  Chicago  v.  Evans,  24  HI.  52;  CJity  of  Clinton  v. 
Clinton  &  Lyons  Horse  By.  Co.,  37  Iowa,  61;  New  York  Cable  Co.  v. 
Mayor,  etc.,  of  New  York,  104  N.  Y.  1,  10  N.  E.  332;  Lieberman  v. 
Bailroad  Co.,  supra. 

In  New  York,  from  1850  to  1884,  all  street  railroads  were  incorpo- 
rated under  the  general  steam  railroad  act.  Cook,  Stock.  Stookh. 
&  Corp.  Law,  §  912,  and  authorities  there  cited.  But  no  question  is 
here  presented  whether  street  railways  can  be  incorporated  under 
the  provisions  of  the  railroad  act.  The  street-railway  company  in 
this  case  was  not  oi^anized  under  the  general  railroad  act  -of  Mon- 
tana. It  is  a  corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  New  Jersey.  The  supplemental  act 
passed  in  1887  "in  relation  to  railroads". does  not  mention  street  rail- 
ways, and  all  its  provisions,  independent  of  the  section  under  con- 
sideration, are  specially  applicable  to  the  railroads  of  commerce. 
Street  railways  were  then  in  contemplation  in  the  minds  of  the  mem- 
bers of  the  legislature,  for  at  the  same  session  an  act  was  passed  giv- 
ing to  all  incorporated  cities  the  power  to  license  and  authorize  the 
construction  and  operation  of  street  railroads.     What  significance, 
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if  any,  should  be  given  to  these  facts?  Is  it  not  shown,  from  all  this 
legislation,  including  section  12  of  article  15  of  the  state  constitution, 
that  the  legislature  of  Montana  r^arded  railroads  and  street  rail- 
roads aa  being  different  in  their  character?  Is  it  not  fair  to  infer 
that  when  the  term  "railroad"  is  alone  mentioned  the  act  refers  only  to 
the  railroads  of  commerce,  and  is  not  this  inference  strengthened  by 
the  fact  that  when  "street  railways"  are  clearly  intended  to  be  em- 
braced in  the  provisions  of  the  act  the  prefix  "street"  is  used  in  order 
to  specially  designate  the  kind  and  character  of  railroad  to  which  the 
law  is  intended  to  apply?  We  are  of  opinion  that  this  act,  in  all  of 
its  provisions,  was  intended  by  the  legislature  to  apply  only  to  the 
railroads  of  conmierc&  This  conclusion  is  supported  by  a  cafefol 
consideration  of  each  of  the  six  sections,  and  the  evident  object  and 
purpose  of  all  their  provisions.  The  first  section  (Oomp.  St.  Mont. 
1887,  §  702)  provides  that  "any  railroad  corporation  chartered  by  or 
organized  under  the  laws  of  the  United  States,  or  of  any  state  or  terri- 
tory whose  line  of  railroad  shall  reach  or  intersect  the  boundary  line 
of  the  territory  at  any  point,  may  ectend  its  railroad  into  this  terri- 
tory from  any  point  or  points  to  any  place  or  places  within  the  terri- 
tory, and  may  build  branches  from  any  point  of  such  extension  or 
continuation  of  any  such  extension  or  branch,"  and  then  directs  what 
shall  be  done  by  the  corporation  before  making  such  extenrion,  etc. 
This  is  manifestly  applicable  only  to  the  railroads  of  commerce,  and 
has  no  application  whatever  to  street  railwaya  The  same  can  be 
said  of  the  second  section  (703),  providing  that  "any  two  or  more  rail- 
road corporations  whose  respective  lines  •  •  •  are  wholly  or 
partly  within  this  territory"  may,  in  certain  cases,  be  operated  to- 
gether as  one  property,  and  their  stock,  franchise,  and  property  con- 
•  solidated  so  as  to  become  one  corporation,  etc.  Then  follows  the 
third  section  (704),  which  provides  that  "any  railroad  corporation 
whose  line  is  wholly  or  partly  within  this  territory,  or  reaches  the 
boundary  line  thereof,  •  •  •  may  lease  or  purchase  the  whole  or 
any  part  of  the  railroad  or  line  of  railroad  of  any  other  railroad  cor- 
poration," together  with  the  rights,  powers,  privileges,  and  franchises 
pertaining  thereto.  These  sections  furnish  the  earmarks  that  show 
plainly  what  character  of  railroad  the  legislature  had  in  view  at  the 
time  of  the  passage  of  the  act.  Section  5  (706)  starts  off  with  the 
proviso  that  "any  railroad  corporation  whose  line  is  wholly  or  partly 
within  this  territory,  whether  chartered  by  or  organized  under  the 
laws  of  this  territory  or  of  the  United  States  or  of  any  other  state  or 
territory,  shall  have  authority  and  power  to  make,  issue,  negotiate 
and  deliver  its  bonds,  securities  or  obligations,  ♦  ♦  •  execute 
and  deliver  such  mortgages  or  deeds  of  trust  upon  any  or  all  of  its 
property"  as  the  board  of  directors  may  determine  or  direct,  and  pro- 
vides that  the  record  of  such  mortgages  or  deeds  of  trust  In  the  office 
of  the  secretary  of  the  territory  shall  be  notice  of  their  existence  and 
contents  to  all  parties  whomsoever,  without  any  further  record.  Ad- 
mitting, for  the  sake  of  argument,  that  some  provisions  of  this  section 
might  be  applicable  to  street  railways,  if  they  were  alluded  to  or  men- 
tioned in  the  act,  it  is  apparent  from  the  object,  scope,  and  effect  of 
the  previous  sections,  and  the  language  at  the  head  of  the  {Mrovisions 
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in  this  section,  that  the  legislative  mind  was  directed  solely  to  the 
character  of  railroads  operated  by  steam  for  the  purpose  of  the  gener- 
al traffic  of  carrying  freight  and  passengers,  and  herein  designated  as 
the  "railroads  of  commerce,"  as  distinguished  from  street  railways 
in  the  cities  and  towns  for  the  convenience  of  passengers  only. 

This  brings  us  to  the  sixth  section  (707), — the  one  under  considera- 
tion. It  is  true  that  the  words,  "a  judgment  against  any  railway 
corporation  for  any  injury  to  pa^n  or  property,"  if  taken  by  them- 
selves, without  reference  to  the  language  in  the  latter  part  of  the  sec- 
tion, which  provides  that  "such  lien  shall  be  prior  and  superior  to  the 
lien  of  any.  mortgage  or  trust  deed  provided  few  in  this  act,"  or  to  the 
language  of  the  previous  sections,  are  broad  enough  to  apply  to  all 
kinds  of  railways.  But  the  judicial  mind  must  draw  its  inspiration 
from  the  language  of  the  entire  act,  its  declared  object  and  purpose, 
the  mischiefs,  if  any,  that  it  was  intended  to  prevent,  and  the  special 
powers  and  remedies  it  was  intended  to  give.  In  the  passage  of  this- 
particular  section  the  legislature  seems  to  have  had  in  mind  the 
thought  that  the  railroad!  with  the  "iron  horae,"  extending  through 
various  counties  of  the  state,  in  regard  to  which  all  the  previous  sec- 
tions had  special  reference,  ought  to  be  subject  to  some  distinctive 
I^slation  in  ordet*  to  protect  the  class  of  people  for  whose  special 
benefit  this  provision  was  inserted.  It  is  a  matter  of  common  knowl- 
edge that  there  are  many  more  judgments  obtained  in  favor  of  parties 
who  have  been  injured  in  their  persons  or  property  against  the  rail- 
roads of  commerce  than  against  the  local  street  railways  in  the  cities, 
because  of  the  greater  rid»  and  hazards.  The  same  is  true  of  the 
other  class  of  judgmenta  Moreover,  such  railroads  often  commence  ■ 
the  construction  and  operation  of  their  roads  by  executing  and  re- 
cording a  blanket  mortgage  or  deed  of  trust  covering  all  the  property 
they  then  had  or  might  at  any  time  thereafter  acquire ,  thus  making 
It  difficult  for  people  who  are  injured  in  their  person  or  property,  or 
those  who  have  furnished  supplies  or  performed  labor  for  the  railroad 
corporation,  to  obtain  their  juat  demands;  and  hence  it  was  deemed 
proper,  if  not  necessaiy,  to  pass  such  a  law,  as  a  protective  measure. 
If  it  can  be  said  that  such  persons  also  needed  protection  from  street- 
railway  corporations,  the  answer  is  that,  if  the  legislature  so  thought, 
it  waa  its  duty — as  in  the  passage  of  other  acts  at  the  same  session — 
to  have  included  street  railways  within  the  terms  of  the  section.  We 
have  no  power  to  insert  "street  railways"  into  this  section  of  the  act, 
with  the  knowledge  we  have  that  all  the  other  provisions  of  the  act 
refer  in  clear,  plain,  and  unequivocal  terms  to  other  kinds  of  rail- 
ways or  railroads.  Especially  is  this  true  when  we  find  acts  passed 
at  the  same  session  where  the  word  "street"  is  used  as  a  prefix  to 
the  word  "railway"  or  "railroads"  in  all  acts  intended  to  apply  to 
street  railroads.  It  is  true  that  the  courts  may  in  certain  cases  im- 
pute a  legislative  intent  not  expressed  with  perfect  clearness,  where 
the  words  used  import  such  intent,  either  necessarily  or  by  a  plain  and 
manifest  implication.  But  it  would  be  a  dangerous  exercise  of  ju- 
dicial authority,  not  to  be  justified  by  any  consideration,  for  a  court 
to  declare  a  law  by  the  imputation  of  intent,  when  the  words  used  do 
not  import  it,  either  necessarily  or  by  plain  implication,  and  when  all 


Digitized  by 


Google 


596  88  FEDBRAL  RBPORTBR. 

the  sarroundlngs  of  the  enactment  clearly  show  that  the  constrnc- 
tion  claimed  could  not  have  been  within  the  legislative  thought 
Suth.  St  Cionst  §  433.  It  cajanot  reasonably  be  said  that  the  words 
"railroad  corporations"  are  used  in  the  statute  "without  qualification 
or  restriction,",  when  the  language  used  in  the  various  provisions  of 
the  act  clearly  indicates  the  kind  of  railroads  the  legislature  had  in 
view. 

In  Funk  v.  Railway  Co.  (Minn.)  63  N.  W.  1099,  it  was  held  that 
chapter  13,  Gen.  Laws  1887,  which  provided  that  "every  railroad  cor- 
poration owning  or  operating  a  railroad  in  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or  servant  thereof  by  reason  of 
the  negligence  of  any  other  agent  or  servant  thereof  without  con- 
tributory negligence  on  his  part  when  sustained  in  this  state,"  is  not 
applicable  to  a  street-railway  corporation.  The  reasons  given  for 
the  conclusions  reached  are  in  some  respects  specially  applicable  to 
this  case.     The  court,  among  other  things,  said: 

"But  U  we  assume  that  at  the  time  of  the  passage  of  the  law  of  18S7  the 
history  of  street  cars  was  generally  known,  and  their  use,  method  of  opera- 
tion, and  dangers  therefrom  well  understood,  can  It  be  fairly  and  reasonably 
held  that  It  was  the  legislative  Intent  to  apply  the  term  'railroad'  to  street 
railways?  It  is  a  matter  of  common  knowledge  that  street  cars  operated  by 
cable  or  electricity  are  more  readily  managed  than  those  operated  by  steam, 
where  long  passenger  and  freight  trains,  with  their  weight  and  momentum, 
are  not  so  easily  controlled.  Street  cars  are  generally  run  separately,  rarely 
with  more  than  two  or  three  coupled  together,  and  there  Is  but  little  danger 
of  collision.  They  do  not  run  so  rapidly,  their  movements  are  easily  and 
quickly  checked,  and  the  roadbeds  are  constructed  upon  level  or  graded  streets, 
without  deep  cuts,  and  generally  lighted.  Nor  do  street  railways  carry  freight 
The  greatest  railroad  hazard,  and  danger  of  personal  injury  to  railroad  em- 

°  ployCs,  arises  from  operating  freight  trains.  There  Is  no  such  danger  in  op- 
erating street  railways,  whatever  may  be  the  motive  power,  because  they  do 
not  carry  freight.  Especially  is  the  danger  in  coupling  freight  cars  entirely 
absent.  They  get  their  business  from  the  street,  usually  in  populous  cities, 
where  passenger  travel  is  the  only  business  carried  on.  Street  cars  do  not 
usually  run  beyond  the  city  limits,  and  none  beyond  the  state  boundary. 
The  words  in  the  law  of  1887  making  a  railroad  corporation  operating  a  rail- 
road in  this  state  liable  for  damages  'when  sustained  within  this  state'  were 

.  undoubtedly  aimed  at  the  railroads  operated  by  steam,  where  their  lines  es- 
tended  beyond  the  Jurisdiction  of  the  state.  It  is  true  these  restrictive  words 
would  Include  railroads  operated  by  steam  wholly  within  the  state,  but  they 
were  Inserted  to  prevent  the  bringing  of  suits  where  the  injury  was  sustained 
upon  railroads  outside  of  this  state,  but  where  the  lines  of  the  same  railroad 
come  within  the  boundary  of  our  own  state.  Hence  the  words,  'when  sus- 
tained within  this  state,'  evidently  refer  to  railroads  operated  by  locomotives, 
and  it  was  such  railroads  the  legislature  had  in  contemplation  when  this  term 
was  used.  Through  our  territorial  and  state  legislation,  the  term  'railroad' 
has  acquired  a  definite  and  well-understood  meaning,  and  it  has  never  been 
understood  to  Include  street  railways.  It  Is  usually  applied  to  the  ordinary 
steam  railroad  of  commerce,  and,  when  there  has  been  legislation  In  regard 
to  street  railways,  they  have  been  so  designated.  •  •  •  If  we  were  to  hold 
that  the  term  'railroad'  in  the  law  of  1887  applied  to  street  railways  because 
the  word  is  broad  enough  to  cover  all  roads  constructed  of  iron  or  steel  rails 
for  wheels  of  cars  to  run  upon,  we  see  no  reason  why  it  should  not  be  so  con- 
strued whenever  found  in  the  other  legislation  of  this  state.  This  would  re- 
quire street  railways  to  build  depots  and  waiting  rooms  for  passengers,  for 
there  Is  Just  as  much  reason  to  make  the  word  'railroad'  applicable  In  this 
respect  as  to  personal  injury  cases.  This  Is  but  one  of  the  very  nuuiy  in- 
stances where  by  the  use  of  the  word  'railroad'  the  company  Is  required  to 
perform  certain  duties,  in  respect  to  which  It  cannot  reasonably  be  said  thai 
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-the  meaning  of  such  words  Includes  street  railways.  To  so  construe  It  In  such 
Instances  would  lead  to  confusion,  and  be  a  palpable  rlolatlon  of  the  legiBlative 
intent" 

Mitchell,  J.,  in  a  concarring  opinion,  said: 

"But  according  to  common  popular  usage  the  word  'railroad,*  without  any 
qnalifylng  or  explanatory  prefix.  Is  generally  understood  as  referring  ex- 
clusively to  ordinary  commercial  railroads,  used  for  the  transportation  of  both 
passengers  and  freight,  and  whenever  street  railroads  are  referred  to  the  word 
'street'  is  prefixed.  This  Is  also  the  general  legislative  use  of  the  words. 
In  all  the  legislation  of  this  state  I  have  found  no  act  (unless  this  be  an  ex- 
ception) In  which  the  word  'railroad'  or  'railway,'  standing  alone,  was  not  evi- 
dently intended  to  apply  exclusively  to  ordinary  commercial  railroads.  Neither 
baye  I  found  an  act  (unless  this  be  an  exception)  which  bad  reference  to 
street  railroads  in  which  the  word  'street'  was  not  prefixed.  I  do  not  claim 
that  there  might  not  be  a  law  enacted  where  It  would  be  evident,  from  its 
subject-matter  and  object,  that  the  word  'railroad'  was  Intended  to  include 
street  railroads.  But  in  my  opinion  this  Is  dearly  not  such  a  case.  The  oc- 
casion for  enacting  this  law  was  the  peculiar  risks  Incident  to  the  operation 
of  railroads,  and  especially  those  resulting  from  the  negligence  of  fellow 
servants.  The  remedy  sought  to  be  attained  was  better  protection  to  railroad 
employes  from  these  peculiar  hazards.  •  »  •  The  question  Is  not  whether 
the  legislature  bad  the  power  to  place  street  railroads  In  the  same  class  with 
ordinary  commercial  railroads,  bqt  whether  they  have  In  fact  done  so.  The 
difference  in  conditions  affecting  the  risks  to  which  employes  are  exposed 
is  sufficiently  substantial  to  authorize  the  legislnture  to  make  the  law  ap- 
plicable to  ordinary. commercial  railroads  alone,  and  furnishes.  In  my  judgment, 
ample  reason  for  concluding  that  they  so  Intended,  and  that  they  used  the 
■word  'railroad'  In  its  ordinary  popular  sense,  and  in  the'  sense  In  which  they 
themselves  had  generally  used  It  In  other  statutes."  Riley  v.  Railroad  Co. 
(Tex.  Civ.  App.)  35  S.  W.  826;  Railway  Co.  v.  Johnson  (Wash.)  25  Pac.  10»4; 
Sears  v.  Railway  Co.,  65  Iowa,  742,  744,  23  N.  W,  160. 

The  direct  question  here  involved  was  presented  in  Manhattan 
Trust  Co.  V.  Sioux  City  Cable  Ry.  Co.,  68  Fed.  82.  The  court  held 
that  the  Iowa  statute  (McClain's  Code,  §  2008),  which  declares  that  "a 
judgment  against  any  railway  corporation  for  any  injury  to  any  per- 
son or  property,  shall  be  a  lien  within  the  county  where  recovered 
on  the  property  of  such  corporation,  and  such  lien  shall  be  prior  and 
superior  to  the  lien  of  any  mortgage  or  trust  deed  executed  since  the 
4th  day  of  July,  A.  D.  1862,"  did  not  apply  to  street-railroad  cor- 
porations.    The  court  said : 

"It  cannot  be  questioned,  on  the  one  hand,  that  a  company  engaged  In  oper- 
ating street  cars  upon  lines  of  rails  laid  down  along  the  streets  of  a  town 
or  city,  for  the  transportation  of  passengers,  is,  in  one  sense,  a  railway  cor- 
poration, nor,  upon  the  other  hand,  that  there  Is  a  marked  and  recogulzed  dis- 
-tinctlon  between  street-railway  lines  and  those  engaged  in  the  general  passen- 
ger and  freight  traffic  of  the  country.  •  *  •  The  point  in  dispute  resolves 
itself  into  the  question  whether,  In  the  legislation  of  the  state,  the  terms  'rail- 
road or  railway  lines,'  or  corporations  operating  railroads  or  railways,  should 
be  held  to  Include  street  railways,  when  the  latter  class  Is  not  speciilcally 
named.  The  section  of  the  Code  already  cited  •  •  •  forms  part  of  chapter 
5,  tit  10,  McClain's  Code  Iowa,  which  Includes  the  legislation  In  regard  to 
railways.  An  examination  of  the  147  sections  of  this  chapter  shows  that  in 
none  of  them  are  street  railways  named,  and  at  least  137  thereof  show  af- 
•flrmatlvely,  by  the  nature  of  the  provisions  thereof,  that  It  was  not  the  Intent 
to  include  street  railways  therein;  and  it  is  therefore  the  fair  Inference  that 
the  entire  chapter  was  intended  to  apply  only  to  the  other  class  of  railways. 
Thus,  in  this  chapter  it  Is  enacted  that  every  corporation  operating  a  railway 
shall,  at  all  highway  crossings,  construct  cattle  guards,  and  erect  signboards; 
.most  connect  its  line,  by  means  of  a  Y,  with  all  Intersecting  lines,  and  receive 
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and  draw  the  can  of  all  connecting  lines;  must  atop  not  less  than  200  feet 
from  any  other  line  of  railway  Intersected  or  crossed;  and  must  gi^e  signals, 
by  bell  or  whistle,  beginning  at  least  60  rods  from  all  highway  crossings,  of 
the  approach  of  all  trains.  The  application  of  these  and  similar  proTisions  of 
this  chapter  would  be  practically  a  prohibition  of  the  running  of  street  cars." 

After  pointing  oat  other  distinctions,  the  conrt  proceeds : 

"So  far  the  question  has  been  considered  as  though  all  the  provisions  of  chap- 
ter 5,  tit.  10,  McClaln's  Code,  had  been  adopted  at  one  time  by  the  leglslatnre, 
whereas,  In  fact,  they  were  not,  and  therefore  it  can  be  properly  urged  that 
regard  must  be  had  to  the  act  which  first  adopted  Into  the  legislation  of  the 
state  the  provisions  of  the  section  under  consideration;  for  If  It  should  appear 
from  the  terms  of  that  act,  as  it  passed  the  legislature,  that  it  was  Intended  to 
Include  street  railways  within  ita  provisions,  such  legislative  intent  would 
not  be  changed  or  defeated  because  the  section  was  subsequently  codified  as 
part  of  chapter  5,  tit.  10." 

After  referring  to  the  11  different  sections  of  the  supplemental  act 
(Laws  Iowa  1862,  c.  169),  it  is  said: 

"It  Is  clearly  apparent  that,  of  these  sections,  at  least  nine  have  no  applica- 
tion to  street  railways;  and  why,  therefore,  should  It  be  held  that  the  other 
two,  to  wit,  sections  7  and  9,  were  intended  to  Include  street  railways,  when 
they  are  not  named  therein,  and  the  same  words,  to  wit,  'railroad  company.' 
are  used  in  these  sections  as  are  employed  in  the  other  nonapplylng  sections? 
Upon  what  theory  can  the  court  rightfully  enlarge  the  meaning  of  the  words 
'railroad  company,'  as  used  in  sections  7  and  9,  over  the  plain  construction 
applicable  to  these  same  words  when  used  in  the  other  sections  of  the  statute? 
There  is  certainly  nothing  in  the  language  of  these  sections,  or  In  the  context, 
that  gives  support  to  the  contention  that  the  legislature  intended  these  sections 
to  applj  to  a  class  of  corporations  not  Included  in  the  other  sections  of  the 
act  *  •  •  The  conclusions  reached  are  that,  as  there  is  In  fact  a  marked 
distinction  between  railroads  used  In  the  furtherance  of  the  general  passenger 
and  freight  traffic  of  the  state,  and  those  used  for  street  purposes  only,  we 
should  naturally  expect  to  find  in  the  legislation  of  the  state  provisions  ap- 
plicable to  the  one  class  which  are  not  applicable  to  the  other;  that  an  ex- 
'  amlnation  of  the  statutes  of  the  state  shows  that  such  difference  Is  recognized 
therein;  that  chapter  S,  tit  10,  McClaln's  Code,  Is  intended  to  embrace  the 
provisions  applicable  to  companies  engaged  in  the  general  passenger  and 
freight  traffic;  that,  as  that  is  the  general  purpose  of  the  chapter,  the  court  Is 
not  justified  In  excepting  out  of  It  one  or  two  sections,  and  holding  that  tbey 
include  also  street  railways,  when  the  latter  are  not  specifically  named  therein, 
and  there  is  nothing  in  the  context  of  the  chapter,  or  in  the  text  of  the  original 
act  of  1862,  which  shows  the  legislative  intent  to  include  street  railways 
therein;  that  the  adoption  of  other  sections  of  the  statute,  not  included  in 
said  chapter  6,  which  authorize  the  construction  and  operation  of  street  rail- 
ways under  the  control  of  the  city  or  town,  with  special  provisions  tn  regard  to 
right  <tf  way  and  liability  for  injuries  caused  to  others,  shows  clearly  that  the 
legislature  did  not  intend  to  Include  street  railways  within  the  provisions  of 
chapter  6,  tit  10;  and  that  the  court  cannot  so  include  them  upon  the  argu- 
ment that  the  proper  protection  of  the  people  requires  the  application  of  the 
same  rule  to  both  classes  of  corporations,— it  being  for  the  leglslatare  to  give 
force  to  this  argument  If  It  deems  It  advisable  so  to  do." 

Having  arrived  at  the  conclusion  that  the  statute  in  question  is 
not  applicable  to  street  railroads,  and  this  being  conclnsire  of  the  case, 
it  is  unnecessary  to  notice  any  of  the  other  objections  presented  by 
appellant.  The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the  bill. 
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McGEORGB  et  al.  t.  BlGSTO>fE  GAP  IMP.  00, 
(Circuit  Court,  W.  D.  Virginia.    July  27,  1898.) 

1.   ACTHORITT  OF  TB08TEE8— INSTITUTION  OF  SniTS. 

Where  property  is  vested  In  three  trustees,  with  power  to  bring  suits, 
etc.,  one  of  them  has  no  authority  to  institute  a  suit  without  the  knowledge 
and  consent  of  his  co-trustees. 
9l  E«)T]rrrT — Dbcrbb  for  Costs. 

Where  persons  are  made  parties  complainant  to  a  bill  without  their 
knowledge  or  consent,  and  a  decree  is  entered  against  them  for  costs,  such 
decree  is  a  nullity  as  to  them,  and  they  may  have  their  names  stricken  from 
the  record  on  filing  a  petition  therefor  in  the  cause. 
8.  Sams— AnTnoHiTT  op  Attobnbt. 

An  attorney  employed  to  bring  a  suit,  without  specific  instructions  as  to 
what  court  to  commence  it  in,  may,  In  the  exercise  of  a  sound  discretion, 
resort  either  to  a  state  or  a  federal  court 

These  petitions  were  filed  in  the  case  of  William  McGeorge,  Jr., 
and  others  against  tHe  Bigstone  Gap  Improvanent  Company,  by  Wil- 
liam McGeorge,  Jr.,  Joseph  B.  Altimus,  George  Barnham,  and  Henry 
Lewis,  praying  that  their  names  be  stricken  from  the  jrecord  and 
proceedings  in  said  cause,  and  that  they  be  relieved  and  discharged 
from  any  and  all  liability  on  account  of  costs  or  otherwise,  or  in  any 
wise,  in  said  suit 

H.  S.  K.  Morison,  for  petitioners. 
Bullitt  &  Kelly,  for  defendant 

PAUL,  District  Judge.  These  petitions,  and  the  evidence  taken 
thereon,  present  the  following  facts: 

On  May  27,  1893,  the  bill  was  filed  in  this  suit,  and  the  following 
persons  were  named  as  plaintiffs,  to  wit:  William  McGeoi^e,  Jr.,  who 
sues  in  his  own  right  and  as  trustee,  etc.,  John  C.  Bullitt,  Samuel 
Dickson,  Joseph  I.  Doran,  Joseph  B.  Altimus,  Greorge  Burnham, 
Charles  C.  Harrison,  Dr.  William  Pepper,  John  H.  Dingee,  Sabin 
W.  Colton,  Jr.,  and  Henry  Lewis,  all  citizens  of  the  state  of  Pennsyl- 
vania, suing  for  themselves  and  all  other  creditors  and  stockholders 
who  would  become  parties  and  contribute  to  the  cost, — against  the 
Bigstone  Gap  Improvement  CJompany  (hereafter  called  the  'Improve- 
ment Company"),  a  corporation  under  the  laws  of  Virginia.  The 
bill  alleged  mismanagement  of  the  business  of  the  defendant  com- 
pany, its  insolvency,  and  prayed  for  the  appointment  of  a  receiver. 
Temporary  receivers  were  appointed,  a  temporary  injunction  order 
issued,  and  a  rule  awarded  requiring  the  defendant  company  to  ap- 
pear on  the  13th  of  June,  1893,  to  show  cause,  if  any,  why  the  tempo- 
rary appointment  of  receivers  should  not  be  made  permanent  The 
rule  to  show  cause  was  heard  on  the  13th  of  June,  1893,  and  on  Sep- 
tember 4, 1893,  a  decree  was  entered  by  Judge  Goff  dissolving  the  in- 
junction, providing  for  the  settlement  of  their  accounts  and  the  dis- 
charge of  the  temporary  receivers,  and  dismissing  the  bill  at  the 
costs  of  the  complainants.  At  the  May  term,  1895,  of  this  court, 
a  decree  was  entered  against  the  complainants  McGeorge,  Altimus, 
Burnham,  and  Lewis  for  the  whole  of  the  costs  of  the  suit,  and  execu- 
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tion  wa8  awarded  in  favor  of  the  defendant  company.  The  names 
of  Bullitt,  Dickson  &  Dale,  a  law  firm  of  Philadelphia,  appeared  on 
the  bill  as  solicitors  for  the  plaintiffs.  These  attorneys  appeared 
by  counsel  before  the  court  on  the  13th  of  June,  1893,  and  stated 
that  their  names  had  been  used  without  their  authority;  and,  on  mo- 
tion, their  names  as  attorneys  were  withdrawn  from  the  record.  On 
the  4th  of  September,  1893,  in  the  decree  entered  as  of  that  date,  the 
names  of  J.  C.  Bullitt,  Joseph  L  Doran,  and  Samuel  Dickson  were 
stricken  from  the  bill  for  the  reason  that  they  had  been  made  com- 
plainants without  their  authority.  At  the  October  term,  1893,  for 
the  same  reason,  the  names  of  John  H.  Dingee  and  Sabin  W.  Ck>lton. 
Jr.,  were  stricken  from  the  bill.  And  subsequently  the  names  of 
Dr.  William  Peiq)er  and  Charles  C.  Harrison  disappeared  from  the 
proceedings  in  the  cause, — Pepper's  by  death,  and  Harrison's  by  re- 
quest. Thus,  when  the  decree  for  costs  was  entered  at  the  May 
term,  1895,  the  only  remaining  complainants  on  the  record  were  the 
said  William  McG«orge,  Jr.,  Joseph  B.  Altimns,  George  Bamham, 
and  Henry  Lewis,  against  whom  the  decree  was  entered. 

The  evidence  shows  that,  a  short  time  prior  to  the  institution  of 
the  suit,  Mr.  M.  B.  Wood,  of  Bristol,  Va.,  who  held  some  of  the  bonds 
and  stock  of  the  Bigstone  Gap  Improvement  Company,  had  a  con- 
ference with  the  complainant  McGeorge  about  bringing  a  suit,  and 
having  receivers  appointed  for  the  Improvement  Company;  that,  in 
that  conference,  McGeorge  said  he  wished  F.  S.  Blair,  a  prominent 
attorney  of  Wytheville,  Va.,  to  be  employed  as  counsel.  McGeorge 
gave  Wood  the  names  of  the  persons  to  be  made  parties  complainant 
in  the  bill.  After  the  conference  between  Wood  and  McGeorge,  the 
latter  returned  to  Philadelphia;  and  shortly  afterwards  he  had  a 
conference  with  his  cotrustee,  Samuel  Dickson,  in  a  deed  of  trust 
executed  by  William  D.  Jones  to  secure  a  loan  (which  trustees  held 
some  of  the  bonds  of  the  Improvement  Company  as  collateral  for  said 
loan),  as  to  the  propriety  of  joining  the  people  they  represented  in  the 
proposed  suit;  having  previously  agreed  with  Wood  that,  if  he 
(McGeorge)  and  Dickson  agreed  as  to  the  appointment  of  a  receiver 
for  the  Improvement  Company,  he  (McGeorge)  was  to  telegraph 
Wood,  using  a  cipher  message,  saying,  "Wheat  is  going  up."  After 
McGeorge  had  met  and  talked  with  Dickson  on  the  subject,  he  wrote 
to  Wood  as  follows: 

"PhUadelphla,  May  22<1,  1893. 
"Hon.  M.  B.  Wood— My  Dear  Judge:  I  had  an  opportunity  to-day,  for  tl» 
first  time,  to  talk  over  the  matter  of  the  receivership  of  Big  S.  O.  Imii. 
C!o.  with  Mr.  Dlclcson.  Dr.  Bailey  was  present.  Mr.  Dickson  wanted  ns  to 
agree  on  J.  K.  Taggart  for  receiver.  He  thought  the  V.  C.  &  I.  Co.  wool  I 
Insist  upon  that  as  a  sine  qua  non.  We  suggested  Major  Wood,  and  it  was 
finally  agreed  that  Major  Wood  and  J.  K.  Taggart  should  be  made  receiver*. 
In  that  event  it  would  be  proper  to  have  the  Virginia  Coal  A  Iron  Co.  made 
parties,  as  Taggart  would  represent  them.  I  did  not  dare  to  telegraph  aJD  this, 
and  so  write  promptly.    Tours,  very  truly, 

"[Signed]  Wm.  McGeorge,  Jr." 

On  the  25th  of  May,  1893,  Mr.  Blair,  in  order,  he  says,  to  be  sure 
that  the  list  of  names  was  correct,  sent  from  Richmond,  Va.,  to 
McGeorge  the  following  telegram: 
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"May  25, 1893. 
"To  William  McGeorge.  Jr.,  Bullitt  Building,  Philadelphia,  Pa.:    If  Judge 
Goff  win  appoint  Wood  and  Taggart  on  a  bill  by  you  as  trustee,  and  any  other 
noacitlzens,  must  I  file  It  and  get  order?   Give  names  of  plaintiffs. 

"F.  a  Blair." 

The  complainant  McGeorge  not  being  in  the  city  of  Philadelphia 
at  the  time,  the  telegram  was  delivered  to  his  son,  Arthur  McGeorge, 
who  answered  as  follows: 

"Dated  Philadelphia,  Pa.,  26  May,  1893. 
"To  P.  S.  Blair,  Richmond,  Va.:   McGeorge  In  New  York.    Dickson  says 
take  instructions  from  Judge  Wood.  Arthur  McGeorge." 

Wood  having  previously  furnished  Blair  with  the  list  of  names 
given  him  by  McCteorge,  Blair  presented  the  bill,  with  the  names  in- 
serted, to  Judge  Gk)ff;  and  the  temporary  receivers  were  appointed, 
and  the  injunction  granted. 

For  convenience,  the  court  will  consider  first  the  joint  petition 
of  Altimus,  Bnrnham,  and  Lewis.  The  evidence,  taken  in  con- 
nection with  this  petition,  establishes  certain  facts  about  which 
there  can  be  no  question.  It  is  clearly  shown  that  the  petitioners, 
Altimus,  Burnham,  and  Lewis,  who  were  made  comfdainaats  in  the 
bill  filed  in  this  suit,  did  not  themselves  employ  counsel  to  bring 
the  suit,  or  authorize  the  same  to  be  brought,  either  themselves  or 
through  MQG«orge;  that  they  did  not  know  such  a  suit  had  been 
instituted  until  over  two  years  after  the  suit  had,  by  decree  entered 
by  Judge  Goff,  been  dismissed  at  the  costs  of  the  plaintiffs;  that,  on 
learning  that  they  had  been  made  parties  complainant  in  this  suit, 
they  took  immediate  steps  to  have  their  names  stricken  from  the 
record,  and  to  be  relieved  fnom  the  payment  of  costs,  and  from  any 
other  liability  accruing  therein,  on  the  ground  that  Uie  use  of  their 
names  as  complainants  was  without  their  authority,  and  was  an  im- 
position upon  the  court.  Of  these  three  petitioners,  Altimus  testi- 
fies that  the  first  time  he  heard  of  the  pendency  of  the  suit  was  on 
October  15,  1895.  'Burnham  and  Lewis  testify  that  they  knew  noth- 
ing of  the  institution  of  such  a  suit  until  December  9,  1895.  Mc- 
George testifies  that  prior  to  these  dates  he  had  not  spoken  to  any  of 
them  about  the  Institution  or  pendency  of  the  suit.  But  counsel 
for  the  defendant  insist  that  McGeorge  had  authority  to  institute 
this  suit  in  the  name  of  himself,  Altimus,  Burnham,  and  Lewis,  on 
the  ground  that  these  persons  were  trustees  in  what  is  known  as  the 
^'Altimus-Benson-McGeorge  Trust."  Under  this  trust  deed,  entered 
into  in  1883,  it  appears  that  eight  or  ten  persons  owning  undivided 
interests  in  certain  lands  in  Virginia  and  Kentucky,  for  the  purpose 
of  being  able  to  handle  it  conveniently,  agreed  to  convey  it  to  these 
tnistees, — the  conveyance  to  be  made  to  the  trustees  as  Individuals; 
that  the  public  was  not  to  know  that  they  held  the  land  in  trust; 
that  the  trustees  were  to  have  full  power  to  sell,  lease,  and  convey 
these  lands,  and  full  power  to  bring  and  defend  any  and  all  suits  in 
reference  to  the  trust  property;  that  a  part  of  this  trust  property 
was  sold  to  the  defendant,  the  Improvement  Company, — the  trustees 
receiving  as  consideration  therefor  certain  bonds  and  stocks  of  the 
Improvement  Company,  which  were  held  by  said  trustees  at  the  time 
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of  the  institution  of  this  suit, — and  in  this  way  they  were  interested 
in  the  affairs  of  the  Improvement  Company.  It  further  appears 
from  said  evidence  that  said  trustees  were  interested  as  individuals 
in  the  trust  property,  but,  as  the  trust  property  was  held  by  them 
as  individuals,  all  suits  were  brought  in  their  names  as  individuals. 
It  is  contended  that  the  evidence  shows  that  the  other  trustees 
delegated  their  authority  to  their  co-trustee,  McGeorge;  that  for 
years  prior  thereto,  and  at  the  time  the  suit  was  brought,  all  of  the 
affairs  of  the  trust  were  managed  by  him;  that  he  had  full  charge, 
not  only  of  the  ordinary  business  of  the  trust,  but  also  of  its  legal 
matters;  that  he  frequently  directed  settlements  and  the  bringing  of 
suits  without  consultation  with  his  co-trustees,  and  that  his  actions 
in  so  doing  had  never  been  disapproved  by  his  co-trustees;  and  that 
he  was  generally  understood  by  the  public  at  large  to  have  full  an- 
thority  in  the  premises.  The  claim  of  delegated  authority  cannot 
apply  to  Bumham,  for  the  evidence  shows  that  he,  from  the  organ- 
ization of  the  trust  to  the  present,  has  never  been  a  trustee.  The 
trustees  at  the  time  the  suit  was  instituted  were  McGeorge,  AJtimns, 
and  Lewis.  The  strongest  evidence  to  sustain  the  position  that  the 
other  two  trustees  had  delegated  their  authority  to  McGeoi^,  and 
that  he  had  general  charge  of  the  affairs  of  the  trust,  are  the  deposi- 
tions of  two  practicing  attorneys  who  were  formerly  counsel  for  the 
Altimus-Benson-McQeorge  trust, — one  from  the  year  1884  to  1888 
or  1889;  the  other  from  September,  1889,  to  August,  1890, — as  local 
counsel,  having  been  previously  employed  for  several  months  in  con- 
junction with  the  then  local  counsel.  The  court  has  carefully  con- 
sidered these  depositions,  and  the  objections  taken  to  the  same  by 
counsel  for  the  petitioners;  and  it  considers  that  they  are  insafBcient 
to  establish  the  fact  that  the  co-trustees  of  McGteorge  had  delegated 
to  him  the  authority  vested  in  the  three  by  the  trust  deed.  The 
only  other  witness  introduced  by  the  Improvement  Company  to 
prove  that  McGeorge  had  authority  to  act  for  his  co-trustees  is  D.  C. 
Anderson,  the  agent  in  Virginia  of  the  Altimus-Benson-McCreorge 
trust.     He  is  asked: 

"Q.  Did  yon  g«t  all  your  Inetructlons  with  reference  to  the  Interests  of  the 
Altlmus,  Benson,  and  McGeorge  trust  from  Mr.  McGeorge?  A.  Tbese  In- 
structions came  through  Mr.  McGeorge,  but  they  were,  as  I  always  onderstood 
them,  the  instructions  of  the  trustees  as  a.  body.  I  was  employed,  not  by  Mr. 
McGeorge  personally,  but  by  the  board  of  trustees,  at  a  regular  meeting  of  the 
trustees.  Business  of  Importance  I  submitted  to  the  trustees,  through  Mr. 
McGeorge.  In  answering  my  communications,  he  would  Invariably  say  that 
he  had  consulted  Mr.  Altlmus  and  Mr.  Lewis,  or  either  of  them,  and  that  they 
had  decided  the  matters  submitted." 

Again,  after  speaking  of  a  sale  he  had  made  of  some  white  oak 
timber,  he  is  asked: 

"Q.  Did  yon  not  consider  this  as  being  done  under  Mr.  McGeorge,  and  did 
you  observe  and  abide  by  the  directions  which  he  gave  yon?  A.  I  considered 
that  I  was  employed  by  the  trustees,  and,  as  I  have  already  stated,  all  business 
of  Importance  was  submitted  to  them,  through  Mr.  McGeorge;  and  whea  Mr. 
McGeorge  wrote  me,  directing  me  to  do  anything,  it  was  as  the  resnit  of  the 
action  of  the  trustees,  or  of  conferences  between  him  and  Mr.  Altlmus  and 
Mr.  Lewis,  or  either  of  them.  I  have  no  recollection  at  all  of  having  sub- 
mitted any  proposition  or  matter  of  business  of  any  importance  in  which  Mr. 
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McOeorge,  tn  sending  me  Instructions,  did  not  state  that  he  had  submitted 
the  matter  to  Mr.  Altlmus  or  to  Mr.. Lewis,  his  co-trustees,  or  either  of  them." 

Altimas,  one  of  the  trustees,  is  asked  in  his  deposition: 
"Q.  Had  there  ever  been  any  consultation  between  you  and  Mr.  McGeorge, 
as  co-truatees,  with  reference  to  the  bringing  of  Hiat  sultf   A.  No.     Q.  Please 
■tate  whether  or  not  Mr.  McGeorge  had  any  aothorlty  from  yon— either  special 
or  general— to  bring  suits  of  this  character?    A.  None  whatever." 

Again,  on  cross-examination: 

"Q.  Do  you  mean  that  Mr.  McGeorge  consulted  yon  about  ererythlngf  A. 
Brerythlng.  Q.  Is  It  not  a  fact  that  Mr.  McGeorge  really  only  consulted  you 
about  matters  of  Importance,  and  that  the  ordinary  business  he  attended  to 
himself?    A.  In  all  the  business  generally  we  held  a  consxiltation  as  trustees." 

Lewis,  the  other  trustee,  states  in  his  deposition  thai  he  never  au- 
thorized McGeorge  to  bring  suits  in  liis  behalf,  and  that  there  had 
never  been  any  consultation  between  liim  and  McGeorge  as  to  bring- 
ing this  suit  McGeorge,  in  answer  to  the  question,  "Who  had 
actual  charge  of  the  business  of  the  Altimns,  Benson,  and  McGkorge 
trust?"  says: 

"No  one  had  actual  charge.  In  the  sense  of  having  discretionary  power  In 
regard  to  It  Everything  that  was  done  was  done  upon  consultation  with  the 
trustees;  but  the  trustees  paid  me  a  salary  to  carry  on  the  correspondence, 
and  announce  their  conclusions  and  agreements  from  time  to  dme." 

This  evidence  disposes  of  the  contention  that  McGeorge  was  au- 
thorized by  his  co-trustees  to  exercise  the  authority  vested  in  the 
three  trustees.  It  is  scarcely  necessary  to  cite  authority  for  the  prop- 
osition that  a  power  conferred  upon  three  trustees  cannot  be  exer- 
cised by  one  only.  The  doctrine  is  thus  stated  in  1  Perry,  Trusts, 
§  411: 

"Where  a  settlor  vests  his  property  In  several  co-trustees,  they  all  form, 
as  it  were,  one  collective  trustee.  Therefore  they  must  perform  their  duties 
in  their  Joint  capacity,  even  In  making  a  purchase.  In  law  there  is  no  such 
person  known  as  an  acting  trustee,  apart  from  his  co-trustees.  All  who  ac- 
cept the  office  are  acting  trustees.  If  any  one  trustee  who  has  accepted  re- 
fuses to  join  in  the  proposed  act,  or  is  Incapable,  the  others  cannot  proceed 
without  him,  but  an  application  must  be  made  to  the  court  So,  If  trustees 
bring  suits  or  defend  suits  In  court  they  must  act  Jointly.   •    •    •" 

The  petition  of  McGeorge  to  be  relieved  from  the  payment  of  costs, 
in  view  of  the  facts  already  recited,  requires  but  brief  discussion. 
The  evidence  shows  that  he  was  one  of  the  active  movers  in  bringing 
the  suit.  Without  his  co-operation,  it  is  doubtful  if  any  proceedings 
would  have  been  commenced.  Through  Wood,  he  employed  Mr. 
Blair  as  attorney  for  the  complainants,  and  furnished  a  list  of  names 
of  persons  to  be  made  parties  plaintiff.  The  day  the  receivers  were 
appointed  and  the  injunction  granted.  Dr.  Bailey,  who,  McGeorge 
wrote  to  Wood,  was  present  at  the  interview  which  McGeorge  had 
with  Dickson,  wrote  to  McGeorge  from  Richmond,  telling  him  what 
had  been  done.  A  copy  of  a  newspaper  published  at  Bigstone  Gap, 
of  June  1,  1893,  was  mailed  to,  and  received  by,  him.  This  news- 
paper contained  a  number  of  articles  on  the  appointment  of  the  re- 
ceivers; giving  the  name  of  McGeorge  as  one  of  the  plaintiffs,  and 
criticising  him  as  the  chief  instigator  of  the  proceedings.  Mc- 
George's  letters  of  October  31  and  of  November  11,  1893,  to  Ayers 
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show  that  he  knew  of  the  pendency  of  the  suit,  and  of  the  proceedings 
had  prior  thereto.  This  was  two  years  before  the  decree  for  costs 
was  entered  against  him.  Yet  he  took  no  steps  looking  to  his  re- 
lease from  the  cause  as  one  of  the  complainants  impropCTly  made  so, 
or  to  prevent  the  rendering  of  the  decree  for  costs.  In  his  deposi- 
tion he  states  that  he  objects  to  the  suit  because  the  bill  contains 
scandalous  matter,  of  which  he  was  not  cognizant,  and  that  the 
suit  was  brought  in  the  federal  court,  Instead  of,  as  he  expected,  in 
a  state  court.  But  the  evidence  fails  to  show  that  he  gave  his  coan- 
sel  any  specific  or  general  instructions  as  to  the  court  in  which  he 
wished  the  suit  to  be  brought.  In  a  case  like  this,  where  both  the 
state  and  the'federal  court  have  concurrent  jurisdiction,  the  attorney 
bringing  the  i#Uit  may,  in  the  absence  of  instructions  from  his  client, 
in  the  exercise  of  a  sound  discretion,  choose  either  forum.  The  Im- 
provement Company,  in  its  answer,  insists  that,  the  decree  for  costs 
which  it  is  sought  to  annul  was  a  final  decree,  and  ended  the  cause, 
and  that  therefore  this  court  cannot  entertain  these  petitions  to 
annul  that  decree.  The  court  holds  that  the  decree,  as  to  Altimus. 
Burnham,  and  Lewis,  was  a  nullity,  and  that  it  has  jurisdiction  in 
this  proceeding  to  so  declare  the  same.  In  Shelton  y.  TifSn,  6  How. 
163,  the  supreme  court  says: 

"An  appearance  for  a  party  not  served,  by  counsel,  who  has  no  antbority  to 
waive  process  and  defend  the  suit,  does  not  bind  the  party,  and  the  judgment 
or  decree  Is  a  nullUy." 

The  principle  is  thus  stated  in  Black,  Judgm.: 

"If  an  attorney,  assuming  without  authority  to  act  for  the  plaintiff,  brings 
a  suit,  and  loses  it,  the  defendant  recovering  a  Judgment  for  costs,  equity  will 
restrain  the  enforcement  of  such  judgment  in  the  same  circumstances  which 
would  Induce  it  to  relieve  the  defendant  In  the  converse  case."  Black,  Judgm. 
1874. 

The  court  sees  no  ground  for  sustaining  the  petition  of  William 
McGeorge,  Jr.,  and  the  same  will  be  dismissed.  T^e  court  sustains 
the  petition  of  Joseph  B.  Altimus,  George  Burnham,  and  Henry 
Lewis.  An  order  will  be  entered  setting  aside  and  annulling  the 
decree  heretofore  entered,  requiring  these  petitioners  to  pay  the  costs 
of  this  suit. 


FOSTER  et  al.  v.  BANK  OF  ABINGDON  et  aL 
(Circuit  Court,  W.  D.  Virginia.    July  27,  1898.) 

1.  Banks  and  Banking — Suits  bt  Depositors. 

A  depositor  in  a  banic  does  not  sustain  to  it  a  relation  like  that  of  a  Btodc- 
holder  in  a  corporation,  and  therefore  is  not  subject  to  the  requirement  of 
the  ninety-fourth  equity  rule,  requiring  stod^holders,  before  they  can  main- 
tain suits,  to  assert  rights  properly  enforceable  by  the  corporation  itself, 
to  show  that  they  have  sought  in  vain  to  procure  action  by  the  corporation. 

9.  Equity  Pleading— Joinder  op  Causes  of  Action. 

A  bill  by  depositors  against  the  directors  of  a  bank  for  negligence  in  the 
discbarge  of  their  duties  resulting  In  injury  to  plaintiffs  and  other  dep.-.si- 
tors  is  not  rendered  bad  for  misjoinder  of  causes  of  action  by  a  further 
allegation  that  the  president  of  the  bank,  by  fraudulent  representationa. 
Induced  plaintiff  to  deposit  money  therein. 
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lUiea  &  Peters,  Cnrtain  &  Haynes,  and  D.  F.  Bailey,  for  complain- 
ants. 

White  &  Penn,  Fnllierson,  Page  &  Hurt,  and  Honaker  &  Hutton, 
for  defendants. 

PAUL,  District  Jndga  This  suit  is  brought  by  the  plaintiffs,  who 
were  depositors  in  the  Bank  of  Abingdon.  They  sue  for  themselves 
and  all  other  creditors  who  may  come  into  the  cause  and  contribute 
to  the  costs  thereof.  The  only  questions  now  before  the  court  are 
raised  on  demurrer  filed  by  the  defendants.  The  grounds  assigned 
for  sustaining  the  demurrer  are  the  following: 

"(1)  Tbat  It  appearetb  by  the  complainants'  own  showing  by  the  said  bill 
that  they  are  depoBltora  In  the  Bank  of  Abingdon,  an  ordinary  bank  of  dis- 
count and  deposit,  of  which  the  defendants  were  directors,  and  tbat,  being 
auch,  they  have  no  right  to  Institute  this  suit  against  the  said  defendants, 
there  being  no  allegation  In  said  bill  that  the  authorities  of  said  bank  decline 
to  sue. 

"(2)  That  the  said  bill  Is  exhibited  against  these  defendants  by  eomplalnants, 
on  behalf  of  themselves  and  all  other  creditors  of  said  bank,  to  hold  them  re- 
sponsible as  directors  of  the  said  Bank  of  Abingdon  for  losses  alleged  to  have 
occurred  to  the  said  complainants  by  reason  of  the  misconduct  of  said  direct- 
ors; and  in  said  bill  several  distinct  and  Independent  matters  and  causes, 
which  have  no  relation  to  each  other,  are  embraced,— matters  in  which  all  the 
said  complainants  are  not  interested,  and  other  matters  which  do  not  affect 
all  of  said  defendants. 

The  demurrer  admits  the  properly  pleaded  allegations  of  the  bill. 
The  bill  alleges  the  insolvency  of  the  defendant  bank;  charges  that 
no  regular  meetings  of  the  stockholders  or  of  the  board  of  directors 
had  been  held  for  a  long  period  of  time;  that  the  business  of  the  bank 
bad  been  conducted  from  year  to  year  under  the  reckless  and  careless 
management  of  the  directors  of  said  bank;  that  the  bank,  under 
their  management,  was  completely  wrecked,  the  moneys  of  its  de- 
positors squandered  in  wild  speculation,  worthless  securities  and 
loans,  in  consequence  of  which  the  bank  became  hopelessly  insolvent, 
aiKl  was  forced  to  make  an  assignment.  It  further  charges  "that 
the  liabilities  of  said  bank  amount  in  the  aggregate  to  the  sum  of 
f230,000  or  more,  whereas  the  avaOable  assets  will  not  pay  one- 
fourth  of  the  indebtedness";  that  a  large  part  of  the  debts  due  the 
bank  are  owed  by  insolvent  parties,  to  whom  the  money  was  loaned 
with  reckless  and  gross  negligence  of  the  interests  of  the  depositors. 
It  charges  that  large  sums  of  money  were  loaned  to  insolvent  in- 
dividuals and  firms,  designated  in  the  bill,  for  which  there  were  no 
indorsers,  or,  if  any,  they  were  insolvent,  and  that  the  insolvency  of 
the  borrowers  and  indorsers  was  known  to  the  board  of  directors; 
that  these  olScers  themselves  obtained  large  loans,  a  part  of  which 
they  pretended  to  secure  with  what  are  charged  to  be  worthless  col- 
laterfd  securities;  that  one  of  the  directors  is  due  the  bank  110,000 
for  money  loaned  him  without  any  security  whatever,  and  that  the 
collection  of  the  same  is  now  barred  by  the  statute  of  limitations; 
*tbat  a  large  portion  of  the  collateral  received  by  the  bank  for  money 
loaned  consists  of  spurious  stock  of  the  Abingdon  Development  Com- 
pany, which  was  in  this  way  converted  into  money  by  the  officials  of 
the  bank,  thus  practicing  a  transparent  fraud  on  the  complainants 
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and  oQier  depositors.  It  alleges  that,  if  ordinary  care  and  prudence 
had  been  exercised  by  the  ofQcers  of  the  bank,  all  of  the  money  of  the 
complainants  and  of  other  creditors  of  said  bank  would  have  been 
saved,  and  the  wreck  of  the  bank  averted.  The  bill  furthra*  charges 
that  the  president  of  the  bank,  by  representing  to  the  complainants 
that  the  bank  was  solvent,  and  that  its  stock  was  worth  |110'  on 
the  share,  induced  them  to  deposit  in  said  bank  about  J18,000.  It 
charges  that  the  oflQcers  and  directors  have  violated  the  laws  of  the 
state  of  Virginia,  and  the  general  law  governing  their  c<mduct  and 
management  of  said  bank;  that  they  failed  to  use  ordinary  care  and 
diligence  in  the  manag^nent  of  its  affairs,  and  have  been  guilty 
of  gross  and  inexcusable  negligence  instead;  that  the  assets  of  the 
bank  which  went  into  their  hands  were  largely  more  than  sufficient 
to  pay  and  satisfy  the  whole  of  the  demands  of  the  complainants  and 
of  other  depositors  if  the  defendants  had  used  ordinary  care  and 
diligence  in  the  management  of  the  same.  The  bill  alleges  that, 
by  reason  of  the  failure  of  the  defendants  to  exercise  such  care  and 
diligence,  the  defendants  have  become  and  are  severally  and  jointly 
liaUe  to  the  complainants  and  other  depositors  and  creditors  of  the 
bank  for  the  amount  of  their  deposits,  with  interest  thereon.  It 
prays  a  reference,  and  that  the  conduct  of  the  ofBcers  and  directors 
of  said  bank  be  inquired  into,  and  that  the  officers  named  as  defend- 
ants be  held  liable  for  their  defalcations  to  the  complainants  and 
other  depositors. 

In  the  first  ground  of  demurrer  assigned,  it  is  insisted  that,  the 
complainants  being  depositors  in  said  bank,  they  have  no  right  to  in- 
stitute a  suit  against  the  defendants,  who  are  directors  of  the  bank, 
there  being  no  allegation  in  the  bill  ^at  the  authorities  of  the  bank 
decline  to  sue.  That  a  stockholder  in  a  corporation  cannot  main- 
tain in  this  court  a  bill  in  equity  against  the  corporation  and  othCT 
parties  founded  on  rights  which  may  properly  be  asserted  by  the 
corporation,  without  setting  forth  the  efforts  of  the  plaintiff  to  se- 
cure such  action  as  he  desires  on  the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the  causes 
of  his  failure  to  obtain  such  action,  admits  of  no  discussion.  These 
allegations  are  made  necessary  by  the  provisions  of  the  ninety-fourth 
equity  rule,  and  we  have  numerous  decisions  of  the  federal  courts 
based  on  the  requirements  of  this  rule.  Dannmeyer  v.  Coleman,  11 
Fed.  97;  Hawes  v.  Oakland,  104  U.  S.  450;  Huntington  v.  Palmer. 
Id.  482;  Bell  v.  Donohue,  17  Fed.  710;  CJhurch  v.  Railroad  Co.,  78 
Fed.  526.  Counsel  for  the  defendants  have  discussed  the  demurrer 
as  though  this  were  a  suit  by  a  stockholder  of  a  corporation  against  the 
directors  thereof.  All  of  the  authorities  cited  are  in  support  of  this 
position.  But  the  court  conceives  there  is  a  wide  difference  between 
the  relation  of  stockholders  in  a  bank  to  the  corporation  of  which 
they  are  members,  and  a  majority  of  whom  exercise  a  controlling  in- 
fluence in  all  its  affairs,  and  a  depositor  of  the  bank  who  has  no 
voice  in  its  control  and  management  The  general  relation  of  the 
bank  to  a  depositor  is  that  of  debtor  and  creditor.  City  of  St.  Louis 
V.  Johnson,  5  Dill.  241,  Fed.  Cas.  No.  12,235.  Under  certain  condi- 
tions a  stockholder  in  a  bank  bears  the  relation  of  debtor  to  the 
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depositor.  The  relation  of  the  dh-ectors  of  a  bank  to  its  depositors 
is  that  of  trustees  to  cestuis  que  trustent,  and,  as  such,  they  are  per- 
sonally responsible  for  frauds  and  losses  resulting  frcmi  gross  negli- 
gence and  inattention  to  the  duties  of  their  trust.  Bank  v.  Bos- 
seiux,  3  Fed.  817;  Marshall  v.-  Bank,  85  Va.  676,  8  S.  E.  586.  The  re- 
quirements of  the  ninety-fourth  equity  rule  as  to  precedent  action  to 
be  taken  by  a  stockholder  before  be  can  maintain  a  suit  against  the 
bank  and  its  directors  do  not  apply  to  a  depositor,  and  no  case  to 
which  the  attention  of  the  court  has  been  directed  so  holds.  But 
that  a  depositor  can  maintain  a  suit  against  a  bank  and  its  officers 
for  losses  occasioned  by  their  fraud  or  negligence  is  sustained  by 
both  state  and  federal  decision&  Marshall  v.  Bank,  85  Va.  676,  8 
S.  E.  586;  Solomon  y.  Bates  (N.  G.)  24  S.  E.  478;  Bank  y.  Bosseinz,  3 
Fed.  817,  and  others. 

The  second  ground  on  which  It  is  claimed  that  the  bill  is  demur- 
rable is  because  it  contains  several  distinct  and  independent  matters 
and  causes  which  have  no  relation  to  each  other.  The  charges  in 
the  bill  are  that  the  president  of  the  bank,  by  false  and  fraudulent 
representations,  induced  the  plaintiffs  to  deposit  in  said  bank;  and 
it  is  also  charged  that  the  directors  of  the  bank,  of  whom  the  presi- 
dent is  one,  by  their  negligence  and  failure  to  discharge  their  duties, 
injured  the  plaintiffs  and  all  other  creditors  of  «aid  bank.  In  a  case 
already  quoted  (Solomon  v.  Bates,  supra),  the  supreme  court  of  North 
Carolina  says: 

"It  is  not  a  misjoinder  of  causes  of  action  to  join  in  the  same  action,  brought 
against  bank  directors  Individually,  a  cause  of  action  for  gross  negligence  in 
the  discharge  of  their  duties,  whereby  the  plaintiff  was  Injured,  with  causes 
of  action  for  fraud  and  deceit  In  making  false  statements  and  misrepresenta- 
tions of  the  condition  of  the  bank,  whereby  the  plaintiff  was  induced  to  deposit 
his  money  In  the  care  of  the  bank."    (Syllabus.) 

The  demurrer  is  not  well  taken,  and  will  be  overruled,  with  leave  to 
the  demurrants  to  answer. 


BBUNSWICE  TERMINAL  CO.  et  al.  v.  NATIONAL  BANK  OF  BALTIMOBB. 

(Circuit  Conrt,  D.  Maryland.   Jnly  8,  1898.) 

1.  Conflict  o»  Laws— Limitation  of  AcTiose. 

Statutes  of  limitation  affect  the  remedy,  and  not  the  substantive  right, 
and  are  determined  by  the  law  of  the  forum. 

8,  Sams— CoRPORATiOKs— Stockholdbrs'  LiABiLrrT  under  Laws  or  Another 
State. 

The  Maryland  statute  of  limitations  is  pleadable  in  an  action  in  a  federal 
court  In  that  state,  against  a  citizen  thereof,  to  enforce  a  liability  Imposed 
by  a  Georgia  statute  on  stockholders  In  a  Georgia  bank,  when  the  statute 
giving  the  right  of  action  does  not  Itself  provide  a  limitation,  and  especially 
when  there  is  no  statute  of  limitations  whatever  in  (3eorgia  applicable  to 
the  case. 

8.  Fbdbral  Coxtkk — Following  State  Decisions. 

A  decision  by  a  state  court  that  every  right  of  action  given  by  a  statute 
is  in  the  nature  of  a  specialty  is  not  when  applied  to  a  particular  statute 
of  that  state,  a  construction  of  that  statute  which  a  federal  court  is  bound 
to  follow,  but  is  a  ruling  upon  the  question  of  general  law. 
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1  LiuiTATiON  OF  Actions— LiABiLiTT  of  Stockholdeb  in  Bank. 

The  Maryland  statute  requiring  actions  on  the  case,  or  actions  of  debt 
on  simple  contracts,  to  be  brought  within  three  years,  is  applicable  to  aa 
action  to  enforce  the  statutory  UabiUty  of  a  stockholder  In  a  bank  of  an- 
other state. 

Demurrer  to  Defendant's  Plea  of  the  Maryland  Statute  of  Limita- 
tions. 

Williams  &  Williams  and  Goodyear  &  Kay,  for  plaintiffs. 
Wm.  A.  Fis&er,  James  L.  McLane,  and  Allan  McLane,  for  de- 
fendant 

MOBBIS,  District  Judge.  This  is  a  suit  in  equity  by  creditors 
of  the  Brunswick  State  Bank  of  Georgia,  who  are  citizais  of  Georgia, 
against  the  National  Bank  of  Baltimore,  a  citizen  of  Maryland,  to 
enforce  a  statutory  liability  imposed  by  the  statute  of  Georgia  upon 
stockholders  in  the  Brunswick  State  Bank.  The  defendant  haa 
pleaded  the  Maryland  statute  of  limitations  applicable  to  actions  of 
assumpsit  or  on  the  case,  or  actions  of  debt  on  simple  contracts, 
which  requires  the  suit  in  such  cases  to  be  commenced  within  three 
years.  The  complainants  demur  to  this  plea.  Tiie  questions  now 
before  the  court  are:  First,  is  it  the  Maryland  statute  or  the  Georgia 
statute  of  limitations  which  is  applicable  to  this  action?  And,  sec- 
ond, if  the  Maryland  statute  does  apply,  is  this  court,  in  applying 
the  Maryland  statute,  controlled  by  the  decisions  of  the  supreme 
court  of  Georgia  holding  that  the  right  of  action  given  by  the  Georgia 
statute  against  stockholders  is  in  the  nature  of  a  specialty? 

First,  as  to  whether  the  Maryland  or  the  Georgia  statute  of  limita- 
tions is  applicable:  The  established  rale  is  that  remedies  are  de- 
termined by  the  law  of  the  forum,  and  that  statutes  of  limitations 
are  part  of  the  remedy,  and  are  not  laws  affecting  rights.  McElmoyle 
V.  Cohen,  13  Pet.  312-327;  Bank  v.  Eldred,  130  U.  S.  693-696,  9  Sap. 
Ot.  690;  Telegraph  Co.  v.  Purdy,  162  U.  S.  329-339,  16  Sup.  Ct.  810; 
Williard  v.  Wood,  164  U.  S.  502-520,  17  Sup.  Ct.  176;  Townsend  v. 
Jemison,  9  How.  407;  Bailway  Co.  v.  Wyler,  158  U.  S.  285-289,  15 
Sup.  Ct.  877.  By  the  general  rule,  therefore,  it  is  the  Maryland 
statute  of  limitations  which  is  applicable  to  this  suit,  which  the  com- 
plainants have  instituted  in  the  district  of  Maryland.  If  the  conten- 
tion of  the  complainants,  that  the  G«orgia  law  of  limitations  is  to  be 
here  applied,  is  sustainable,  they  must  show  some  recognized  excep- 
tion to  the  established  rule.  Counsel  for  complainants  contend  that, 
in  suits  against  stockholders  to  enforce  a  statutory  liability  to  the 
creditors  of  a  corporation,  the  general  laws  of  limitations  of  the  state 
creating  the  corporation  are  to  be  applied,  no  matter  in  what  state 
the  suit  is  prosecuted;  and  they  rely  upon  the  following  cases  as 
supporting  this  alleged  exception  to  the  general  rule:  Flash  v. 
Conn,  109  U.  S.  371-378,  3  Sup.  Ct.  263;  Bank  v.  Prancklyn,  120 
U.  S.  747-756,  7  Sup.  Ct  757;  Andrews  v.  Bacon,  38  Fed.  77a  It 
is  to  be  observed  that  there  is  no  period  of  limitation  prescribed  by 
the  Georgia  law  which  makes  the  stockholders  liable  to  this  action. 
If  the  statute  giving  the  right  to  sue  limited  the  duration  of  the 
right,  undoubtedly  the  limitation  would  ai^ly  in  this  jurisdiction, 
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jusl  as  in  Georgia.  The  Harrigburg,  119  U.  &  199-214,  7  Snp.  Ct. 
140.  Bat  not  onl}(  is  there  no  specUI  limitation  put  upon  this  right 
of  action  by  the  Georgia  law  which  gives  it,  but  the  supreme  court 
of  Georgia  has  held  tiiat  there  is  no  clause  of  the  general  law  of 
limitationa  enacted  by  Georgia  which  is  applicable  to  this  action.  In 
Thornton  v.  Lane,  11  Ga.  459-502,  the  supreme  court  of  Georgia,  in 
considering  this  question,  said,  "We  are  clear  that  a  statutory  lia- 
bility is  not  included  within  any  of  the  acts  of  limitation  of  this 
state."  As  there  is  no  limit  of  time  prescribed  by  the  Georgia  stat- 
ute giving  the  right  of  action,  and  no  clause  of  the  general  statute  of 
limitations  of  Georgia  which  is  directly  applicable,  I  can  see  no 
reason  why  the  Maryland  statute  applicable  to  causes  of  action  of  the 
class  to  which  this  belongs  should  not  be  applied. 

The  complainants  rely  upon  the  language  of  the  opinion  of  the 
supreme  court  in  Bank  v.  Francklyn,  120  U.  &  T4T,  7  Sup.  Ct  767. 
On  page  756,  120  U.  S.,  and  page  762,  7  Sup.  Ct.,  the  court  says: 

"Pursuant  to  theae  prlndplea.  tills  court  bas  repeatedly  heAA,  not  ooly  that 
suits,  either  In  law  or  In  equity,  in  the  circuit  court,  by  creditors  of  a  cor- 
poration, to  enforce  the  liability  of  stockholders  under  a  state  statute,  are 
governed  by  the  statute  of  limitations  of  the  state  (Terry  v.  Tubman,  92  V. 
S.  156;  Oarrol  ▼.  Green,  Id.  509;  Terry  v.  Anderson,  9B  U.  S.  628),  but  that  the 
question  whether  the  remedy  In  the  federal  court  should  be  by  action  &t 
law  or  by  suit  In  equity  depends  upon  the  nature  of  the  remedy  given  by  the 
statutes  (Mills  v.  Scott,  99  U.  S.  25;  Terry  v.  Little,  101  U.  S.  216;  Patterson 
▼.  Lynde.  106  V.  8.  619,  1  Sup.  Ct  432;  Plash  v.  CJonn,  109  U.  S.  371,  3  Sup. 
Ct  283)." 

The  case  of  Bank  y.  Francklyn  was  a  suit  instituted  in  New  York 
nnder  a  statute  of  Rhode  Island;  and  the  court  held  that,  as  the 
Bhode  Island  statute  required  a  creditor  to  obtain  a  judgment  against 
the  corporation  before  he  could  proceed  at  law  to  charge  the  stock- 
holder, the  plaintiff  could  not  maintain  his  suit  unless  he  first  ob- 
tained a  judgment  against  the  corporation.  The  cases  of  Terry  v. 
Tubman,  92  U.  S.  156,  Carrol  v.  Green,  Id.  509,  and  Terry  v.  Anderson, 
95  U.  S.  628,  were  all  cases  in  which  the  suit  was  brought  in  the 
state  creating  the  corporation;  and,  in  holding  that  the  statute  of 
limitations  of  that  state  was  applicable,  the  court  was  only  sustain- 
ing the  rule  that  the  law  of  the  forum  was  applicable.  In  Terry  v. 
Anderson,  the  supreme  court  upheld  the  constitotionality  of  a  stat- 
ute of  Georgia,  passed  after  the  right  of  action  had  accrued,  limiting 
the  time  within  which  the  action  could  be  brought  to  nine  months 
after  the  passage  of  the  act.  This  act  was  passed  by  Georgia  in 
1869  because  of  the  distracted  condition  of  affairs  in  that  state  aris- 
ing from  the  Civil  War,  and  it  was  held  to  be  justified  by  the  local 
circumstances  which  called  for  its  enactment.  This  case  is  a  full 
recognition  by  the  supreme  court  of  the  United  States  of  the  doctrine 
that  the  period  of  limitation  of  actions  is  a  matter  which  each 
sovereignty  decides  for  itself,  and  varies  according  to  the  peculiar 
environment  of  its  citizens,  and  their  special  necessities.  As  was 
said  by  the  supreme  court  in  McElmoyle  v.  Cohen,  13  Pet.  327: 

"It  would  be  strange,  if.  in  the  now  well-understood  rights  of  nations  to 
organize  their  judicial  tribunals  according  to  their  notions  of  policy,  it  should 
be  conceded  to  them  in  every  other  respect  than  that  of  prescribing  the  time 
within  which  suits  shall  be  litigated  In  their  courts." 
88  P.— 39 
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In  Hawkins  v.  Barney,  5  Pet  457-466,  it  was  said: 

"Laws  limiting  the  time  of  bringing  suit  constitute  d.  part  of  the  lex  fort 
of  eyery  country.  Tbey  are  laws  of  administering  Justice,— one  of  tbe  most 
sacred  and  important  of  sovereign  rlgbts  and  duties." 

In  Campbell  v.  City  of  Haverhill,  155  TJ.  S.  610,  15  Sop.  Ct  217, 
the  question  was  whether  thfe  statute  of  limitation  of  the  several 
states  applied  to  tbe  actions  for  infringement  of  patents  brought  in 
the  circuit  courts  of  the  United  States  under  acts  of  congress.  The 
supreme  court  held  that  the  local  statutes  of  limitation  were  ap- 
plicable to  such  actions,  and  said  (155  U.  S.  618, 15  Bup.  Ct  220): 

"Tbe  trutb  is  tbat  statutes  of  limitations  affect  tbe  remedy  only,  and  do  not 
impair  the  right,  and  that  the  settled  policy  of  congress  has  been  to  permit 
rights  created  by  its  statutes  to  be  enforced  in  tbe  manner,  and  subject  to  tbe 
limitations,  prescribed  by  the  laws  of  tbe  several  states." 

Looking  then  to  the  question  which  the  supreme  court  had  before 
it  in  Bank  v.  Francklyn,  and  to  the  cases  cited  by  the  court  in  its 
opinion,  it  would  seem  reasonable  to  conclude  that  the  langua^ 
used  had  reference  either  to  cases  in  which  the  statute  creating  the 
liability  prescribed  the  time  within  which  it  might  be  enforced,  or  to 
cases  in  which,  as  in  all  the  cases  cited  in  the  court's  opinion,  the 
suit  was  broilght  in  a  court  sitting  in  the  state  which  created  the 
corporation.  The  general  rule  prevails  in  cases  of  other  statutory 
rights, — such  as  the  right  to  sue  for  death  caused  by  wrongful  act. 
Munos  V.  Southern  Pac,  2  C.  C.  A.  163,  51  Fed.  188;  The  Harrisbarg, 
119  U  S.  214,  7  Sup.  Ct.  140;  O'Shields  v.  Kail  way  Co.,  83  Ga.  621, 
10  S.  E.  268;  Railroad  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct  905; 
Thompson  v.  Insurance  Co.,  76  Fed.  892.  It  would  seem  that,  where 
foreign  laws  of  limitation  have  been  allowed  to  be  pleaded,  they 
have  not  been  strictly  laws  of  the  limitations  of  actions,  but  laws 
specially  limiting  the  time  during  which  some  special  statutory  right 
was  permitted  to  continue.  It  is  true  tliat  in  Andrews  v.  Bacon, 
38  Fed.  777,  the  United  States  circuit  court  for  the  district  of  Mas- 
sachusetts, in  1889,  held  in  a  similar  case  to  this  that  the  statute  of 
limitations  of  the  state  creating  the  corporation  should  govern.  The 
facts  of  that  case  are  not  fully  reported,  and  it  does  not  seem  to  nae 
it  should  govern  in, the  case  in  hand. 

The  plaintiffs  further  contend  that,  even  if  the  Maryland  statute 
of  limitations  is  to  be  applied,  the  supreme  court  of  Georgia  has  so 
construed  the  Greorgia  statute  giving  the  right  of  action  against 
stockholders  of  banks,  and  has  so  defined  the  nature  of  the  action, 
that  even  under  the  Maryland  statute  it  is  not  barred  under  12  years. 
The  Maryland  statute  of  limitations  provides  that  "actions  of  as- 
sumpsit or  on  the  case,  actions  of  debt  on  simple  contract,  •  •  • 
shall  be  commenced  within  three  years,"  and  that  "no  judgment, 
recognizance,  statute  merchant,  or  of  the  staple  or  other  specialty 
whatsoever  shall  be  admitted  in  evidence  after  the  debt  or  thing  in 
action  shall  be  above  twelve  years  standing."  T^e  supreme  court 
of  Georgia  has  made  two  rulings  with  regard  to  the  right  of  action 
against  stockholders  given  by  Sie  Georgia  law, — one  general  in  it* 
character,  and  the  other  local.  The  local  ruling  is  that  there  is 
no  statute  of  limitations  of  the  state  of  Georgia  which  is  directly 
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applicable  to  this  right  of  action;  and  the  other  rnling,  which  is 
matter  of  general  law,  is  that  the  right  of  action  given  by  the  statute 
is  in  the  nature  of  a  specialty.  There  is  nothing  peculiar  to  the 
Georgia  statute  with  regard  to  the  liability  of  stockholders  which 
led  the  supreme  court  of  Georgia  to  rule  that  the  action  was  in  the 
natore  of  a  specialty;  and  it  was  from  the  principles  of  the  general 
law,  as  interpreted  by  that  court,  and  held  by  it  to  be  applicable  to 
actions  given  by  statutes,  that  the  court  reached  its  conclusion.  Lane 
V.  Morris,  10  Ga.  16^-164;  Thornton  v.  Lane,  11  Ga.  459-502.  It 
was  not,  therefore,  the  interpretation  of  a  state  statute,  but  the 
announcement  of  a  general  rule  of  law,  without  special  reference  to 
the  particular  statute.  It  would  appear,  therefore,  that  the  decision 
of  the  supreme  court  of  Georgia  that  every  right  of  action  given  by 
a  statute  is  in  the  nature  of  a  specialty  is  not  the  construction  of  a 
statute  of  that  state,  which  a  federal  court  is  bound  to  follow,  but  is 
a  ruling  upon  a  question  of  general  law,  as  to  which  the  decision  of 
the  state  court  is  not  binding.  Burgess  v.  Seligman,  107  U.  S.  33; 
2  Sup.  Ct  10;  Township  v.  Talcott,  19  Wall.  660-677.  The  decision 
of  the  supreme  court  of  Georgia,  so  far  as  it  concerned  the  statute  of 
limitations,  was,  in  effect,  a  ruling  that  by  the  Georgia  statute  of 
.limitations  there  was  no  statutory  limitation  as  to  tiie  actions  of 
this  class,     l^e  court  said  (Thornton  v.  Lane,  11  Ga.  502) : 

"We  are  clear  that  a  statutory  liability  Is  not  Included  wltWn  any  of  the 
acts  of  limitation  of  this  state.  It  Is  neither  a  simple  contract,  nor  a  specialty, 
—for  nothing  Is,  but  a  writing  under  seal,— but  a  quasi  contract  in  the  nature 
of  a  specialty.  Being  at  least  as  high  evidence  of  indebtedness  as  any  special- 
ty can  be,  twenty  years  is  the  proper  bar  to  actions  brought  to  enforce  the  ob- 
ligation it  Imposes." 

Is  there  any  reason  why  this  ruling  of  the  supreme  court  of  Gteorgia 
with  respect  to  the  Georgia  statute  of  limitations  should  be  followed 
in  Maryland,  with  respect  to  the  Maryland  statute  of  limitations? 
In  the  first  place,  as  matter  of  general  law,  the  supreme  court  of  the 
United  States  has  decided  that  the  liability  of  a  stockholder  arises 
from  his  acceptance  of  the  act  creating  the  corporatiouj  and  his  im- 
plied promise  to  fulfill  its  requirements,  and  that  the  proper  remedy 
is  an  action  on  the  case,  and  that  the  action  is  barred  by  the  stat- 
ute of  limitations  applicable  to  actions  upon  the  case.  Tbe  case  of 
Carrol  v.  Green,  92  U.  S.  509,  arose  out  of  the  failure  of  the  Exchange 
Bank  of  (Columbia,  in  South  Carolina;  and  the  suit  was  based  on  the 
South  Carolina  law,  making  each  stockholder  of  the  bank  liable  for 
its  debts,  in  a  sum  not  exceeding  twice  the  amount  of  his  shares. 
This  South  Carolina  law  is,  in  essentials,  similar  to  the  Georgia  law 
on  which  this  suit  is  based.  Four  year  had  elapsed  after  the  statute 
began  to  run  before  the  suit  was  instituted  in  the  circuit  court  of 
the  United  States  for  the  district  of  South  Carolina;  and,  by  the 
South  Carolina  statute,  actions  upon  the  case  and  actions  of  debt 
grounded  upon  any  lending  or  contract,  without  specialty,  were 
barred  after  four  years.  The  supreme  court  of  the  United  States 
held  that  the  liability  of  stockholders  to  creditors  arose  from  their 
acceptance  of  the  act  creating  the  corporation,  and  their  implied 
promises  to  fulfill  its  requirements,  and  that  the  proper  remedy  was 
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an  action  on  the  case,  and  that,  aa  it  was  an  action  without  specially, 
it  was  barred  in  four  years.     The  conrt  said  (page  5ffi): 

"It  Is  Ingisted  by  the  learned  counsel  for  the  appellees  that,  while  the  lim- 
itation act  of  1712  provided  that  'actions  of  debt  upon  any  lending  or  contract 
without  specialty'  should  be  brought  within  four  years,  It  did  not  limit  ac- 
tions of  debt  upon  specialties,  and  that  the  liability  here  in  question,  being 
created  by  statute,  Is  to  be  regarded  as  falling  within  the  latter  class.  It  is 
said  that  an  obligation  to  pay  money,  arising  under  a  statute,  is  a  debt  by 
specialty.  In  support  of  this  point,  Bullard  v.  Bell,  1  Mason,  243,  Fed.  Cas. 
No.  2,121,  has  been  pressed  upon  our  attention.  Fully  to  examine  tbat  case 
would  unnecessarily  extend  this  opinion.  It  was  cited  in  BaKer  y.  Atlas  Bank. 
0  Mete.  (Mass.)  182,  and  In  Corning  v.  McCullough,  1  N.  Y.  58,  without  effect. 
We  think  it  is  distinguishable  from  the  case  in  hand  in  several  material  points. 
If  it  be  in  conflict  with  the  cases  to  which  we  have  referred  in  this  connection, 
we  thlntc  the  results  In  the  latter  were  controlled  by  the  better  reason." 

And  in  Beatty  v.  Bnrnes,  8  Cranch,  98,  Mr,  Justice  Story  said: 

"It  is  contended  tbat  the  present  suit,  being  a  statute  remedy,  is  not  within 
the  purview  of  the  statute  of  limitations.  But  we  know  no  difTerence  in  this 
particular  between  a  common-law  and  statute  right  Each  must  be  pursued 
according  to  the  general  rule  of  law,  unless  a  different  rule  be  prescribed  by 
statute,"  etc. 

It  has  never  been  held  in  Maryland  tliat  a  statutory  right  or  remedy 
such  as  the  one  here  in  question  is  in  the  nature  of  a  specialty.  Nor- 
rid  y.  Wrenschall,  36  Md.  492-600.  That  it  has  been  so  held  in 
Georgia  is  not  binding  in  Maryland. 

A  quite  similar  question  was  before  the  supreme  conrt  in  Bank  t. 
Donnally,  8  Pet.  361.  Tliat  suit  was  instituted  in  the  circuit  court  for 
the  district  of  Virginia  upon  a  promissory  note  made  in  Kentucky. 
By  the  law  of  Kentucky,  such  instruments  were  placed  upon  the  same 
footing,  and  were  to  be  received  in  all  courts,  as  writings  under  seal. 
The  conrt  said  (page  371): 

"The  statute  of  limitations  of  Virginia  provides  that  'all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty  shall  i>e  commenced 
and  sued  within  Ave  years  next  after  the  cause  of  such  action  or  suit  and  not 
after.'  This  being  the  language  of  the  act,  and  confessedly  governing  the 
remedy  in  the  courts  of  Ylrginla,  the  bar  of  five  years  must  apply  to  all  cases 
of  contract  which  are  without  specialty,  or,  in  other  words,  are  not  founded  on 
some  instrument  acknowledged  as  a  specialty  by  the  law  of  tbat  state.  The 
common  law  being  adopted  In  Virginia,  and  the  word  'specialty'  being  a  term 
of  art  of  that  law,  we  are  led  to  the  consideration  whether  the  present  not« 
is  deemed,  in  the  common  law,  to  be  a  specialty.  And  certainly  It  la  not  so 
deemed.  It  is  not  a  sealed  contract,  nor  does  it  fall  under  any  other  descrip- 
tion of  instruments  or  contracts  or  acts  known  in  the  common  law  as  special- 
ties. The  argument  does  not  deny  this  conclusion,  but  it  endeavors  to  escape 
from  its  force  by  affirming  that  the  note  Is  a  specialty  according  to  the  laws 
of  Kentucky,  and.  If  so,  that  this  constitutes  a  part  of  its  nature  and  obliga- 
tion, and  It  ought  everywhere  else,  upon  principles  of  international  Jorlspru- 
dence,  to  be  deemed  of  the  like  validity  and  effect  •  •  •  But,  whatever 
may  be  the  legislation  of  a  state  as  to  the  obligation  or  remedy  on  contracts. 
its  acts  can  have  no  binding  authority  beyond  its  own  territorial  Jurisdiction. 
Whatever  authority  they  have  in  other  states  depends  upon  principles  of 
international  comity,  and  a  sense  of  justice.  The  general  principle  adopted 
by  civilized  nations  Is  that  the  nature,  validity,  and  interpretation  of  contracts 
are  to  be  governed  by  the  law  of  the  country  where  the  contracts  are  made 
and  are  to  be  performed,  but  the  remedies  are  to  be  governed  by  the  laws  of 
the  country  where  the  suit  Is  brought,  or,  as  it  is  comperdiously  expressed, 
by  the  lex  fori.  No  one  will  pretend  that,  because  an  action  of  covenant  will 
lie  in  Kentucky  on  an  unsealed  contract  made  in  tbat  state,  therefore  a  like 
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action  will  lie  In  another  state,  wbece  coTenant  can  be  bronght  only  on  a  con- 
tract nnder  aeal.  *  *  .*  Tbe  remedy  In  Virginia  mu«t  be  sought  within  the 
time  and  In  the  mode  and  according  to  the  descriptive  characters  of  the  Instru- 
ment known  to  the  laws  of  Virginia,  and  not  by  the  description  and  characters 
of  It  prescribed  by  another  state.  •  •  •  If ,  then,  It  were  admitted  that  the 
promissory  note  now  in  controversy  were  a  specialty  by  the  laws  of  Ken- 
tucky, still  it  would  not  help  the  case,  unless  it  were  also  a  specialty  and 
recognized  as  such  by  the  laws  of  Virginia;  for  the  laws  of  the  latter  must 
govern.as  to  the  limitation  of  suits  in  its  own  courts,  and  as  to  the  Interpreta- 
tion of  the  meaning  of  .the  words  used  in  Its  own  statutes." 

I  think  that  the  Maryland  statute  of  limitations,  requiring  actions 
on  the  case,  or  actions  of  debt  on  simple  contracts,  to  be  brought  with- 
in three  years,  is  applicable  in  this  case,  and  that  the  plaintiffs'  demur- 
rer to  the  defendant's  plea  of  limitations  must  be  overruled. 


STURTEVANT  V.  NATIONAL  FOUNDRY  &  PIPE  WORKS,  Limited,  et  1. 

(Circuit  G!onrt  of  Appeals,  Seventh  Circuit    July  26,  1898.) 

No.  404. 

1.  Unpaid  Bubscriftton  for  Stock— Ibshb  of  New  CRRrnricATBS — Liabiutx 

OF  ASSieNEB  THXRSOr. 

Rev.  St  Wis.  S  1753,  forbids  and  declares  void  an  Issue  of  stock  for 
which  payment  bos  not  been  made.  Section  1756  provides  that  persons 
transferring  such  stock  shall  be  liable  to  certain  corporate  creditors  for 
the  amoimt  unpaid  thereon.  Certificates  of  shares  for  which  the  sub- 
scriber had  not  paid  were  surrendered,  and  new  certificates,  in  lieu  thereof, 
issued  to  others  as  collateral  security  for  a  liability  of  the  corporation; 
It  belsg  understood  that  the  original  subscriber  was  the  owner  of  the  new 
shares,  subject  to  the  pledge.  Bdd,  that  one  to  whom  the  original  sub- 
scriber assigned  his  interest  In  such  certificates  was  not  liable  to  pay  there- 
for unless  he  allowed  himself  to  be  represented  as  a  shareholder  to  credit- 
ors, who,  in  giving  credit  acted  on  the  faith  of  such  liability. 

IL  Same— LiABiMTr  of  Okb  AoqnnuRS  Title  thkouoh  One  not  Liable. 

Where  holders  of  certificates  of  stock  Issued  directly  to  them  as  col- 
lateral security  for  an  obligation  of  the  corporation  were  not  liable  to 
pay  therefor,  either  to  the  corporation  or  Its  creditors,  one  who  acquired, 
through  them,  title  to.  Interest  in,  or  appearance  of  holding,  such  certifi- 
cates, cannot  be  held  so  liable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

This  was  a  suit,  in  the  nature  of  a  creditors'  bill,  brought  by  the 
National  Foundry  &  Pipe  Works,  Limited,  against  the  Oconto  Ci^ 
Water-Supply  Company,  S.  D.  Andrews,  and  others.  A  decree  in 
favor  of  complainants  and  intervening  creditors  was  reversed  by  this 
court  (22  O.  C.  A.  110,  76  Fed.  166),  and,  on  remand,  a  decree  was  ren- 
dered against  George  W.  Sturtevant,  Jr., — against  whom,  on  default 
of  answer,  a  decree  pro  confesso  had  been  taken, — and  he  prosecutes 
this  appeal. 

Cteorge  G.  Greene  and  W.  H.  Webster,  for  appellant. 

George  H.  Noyes,  for  appellees. 

Before  WOODS  and  SHOWALTEB,  Gircoit  Judges,  and  BAKEB^ 
District  Judge. 
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WOODS,  Circuit  Judge.  This  appeal  is  from  the  decree  rendered 
in  the  circuit  court  upon  the  return  of  the  mandate  of  this  court  in 
AndrewB  v.  Pipe  Worlis,  46  U.  S.  App,  281,  22  C.  C.  A.  110,  and  76 
Fed.  166.  In  pursuance  of  the  mandate  the  court  dismissed  the  bill  as 
against  Andrews  and  Wliitcomb,  and  certain  of  the  other  parties,  but 
proceeded  to  enter  a  decree  against  the  present  appellant,  George 
W.  Sturtevant,  Jr.,  who  had  not  been  made  a  party  to  the  appeal  of 
Andrews  and  Whitcomb, — ^nothing  having  been  adjudged  against  him 
in  the  decree  taken  against  them,  though  before  the  rendition  there- 
of there  had  been  taken  against  him,  on  default  of  answer  to  the  bill, 
a  decree  pro  confesso.  The  final  decree  against  him,  from  which  this 
appeal  is  prosecuted,  after  disposing  of  the  other  parties  in  accordance 
with  the  mandate  and  reciting  that  a  decree  pro  confesso  had  been 
theretofore  taken  against  him,  finds  that  he  was  and  is  the  assignee 
and  successor  in  interest  of  the  defendant  Charles  C.  Garland,  who 
subscribed  for  990  shares  of  the  capital  stock  of  the  defendant  the 
Oconto  Water  Company;  that  the  shares  were  issued,  and  all  rights 
under  Garland's  subscription  therefor  were  assigned  to  him,  and  he 
was  and. is  the  holder  thereof,  without  anything  having  been  paid 
therefor  by  him  or  by  Garland  or  by  any  one,  of  which  fact  he  had 
knowledge  when  he  took  the  assignment;  that  he  is  liable  for  the  un- 
paid amount  due  upon  such  subscription  and  stock,  so  far  as  necessary 
to  discharge  the  indebtedness  of  the  Oconto  Water  Company,  "hereto- 
fore adjudged  herein,  not  exceeding,  however,  the  sum  of  ¥99,000." 
And  accordingly  the  court  entered  a  decree  that  Btnrtevant  pay  to  the 
several  creditors  named  the  amounts  of  their  respective  claims,  and 
to  the  appellee  the  National  Foundry  &  Pipe  Works,  Limited,  the  sum 
of  $25,637.32,  with  interest  thereon  from  October  3, 1892,  and  f  254.10 
costs,  less  f424.93  realized  from  the  proceeds  of  the  sale  made  under 
the  mechanics'  liens  decrees  obtained  by  the  appellee. 

The  appellant  contends  that  the  decree  is  not  justified  by  the  bill  or 
by  the  proofs,  or  by  the  mandate  of  this  court.'  It  is  suggested  in  the 
brief  for  the  appellees  that  the  assignment  of  errors  does  not  raise  any 
of  these  questions.  It  is  not  alleged  in  the  assignment  that  the  de- 
cree is  contrary  to  the  mandate  of  this  court,  but  there  are  specifica- 
tions of  error  to  the  effect  that  the  decree  is  wrong,  in  that  it  adjudges 
the  appellant  liable  for  the  unpaid  amount  of  the  shares  of  stock  sub- 
scribed for  by  Garland,  to  the  extent  necessary  to  discharge  the  in- 
debtedness of  the  Oconto  Water  Company,  and  decrees  that  he  pay  to 
those  creditors,  respectively,  the  several  amounts  due  them.  Whether 
that  decree  is  right  depends  upon  the  allegations  of  the  bill,  and  upon 
the  proofs.  Thompson  v.  Wooster,  114  U.  S.  104,  5  Sup.  Ct.  788; 
Ohio  Cent.  R.  Co.  v.  Central  Trust  Co.  of  New  York,  133  U.  S.  83,  10 
Sup.  Ct.  235. 

The  facts,  briefly  stated,  are  that  Garland  had  subscribed  and  re- 
ceived certificates  for  990  of  the  1,000  shares  of  the  stock  of  the  com- 
pany, but  had  paid  nothing  therefor.  In  October,  1890,  the  certifi- 
cates were  surrendered, — ^Andrews  and  Whitcomb  having  refused  to 
accept  an  assignment  thereof, — and  certificates  for  a  like  number  of 
shares  were  issued  by  the  company  directly  to  Andrews  and  Whit- 
comb, in  pursuance  of  a  contract  theretofore  made,  to  secure  a  lia- 


Digitized  by 


Google 


STDRTEVANT   V.  NATIONAL   FOCNDBY   t   PIPE   WOBES.  615 

bility  of  the  company  to  them.  It  seems  to  have  been  understood 
all  the  while  that  the  ultimate  ownership  of  the  shares  of  stock 
issued  to  Andrews  and  Whitcomb,  subject  to  the  pledge,  was  in  Gar- 
land; and  accordinglj,  on  January  12,  1891,  in  consummation  of  an 
arrangement  between  Garland  and  Andrews  and  Whitcomb,  but  at 
the  instance  and  in  the  main  for  the  benefit,  of  Andrews  and  Whit- 
comb, Garland  executed  to  Sturtevant  a  writing  whereby,  after  de- 
claring himself  the  true  owner  of  certificates  of  stock  described  by 
number  and  as  held  by  Andrews  and  Whitcomb  as  collateral  security, 
he  said,  "I  do  hereby,  for  value  received,  sell,  assign,  transfer,  and  set 
over  unto  Greorge  W.  Sturtevant,  Jr.,  Bushnell,  III.,  all  my  right,  title, 
and  interest  in  and  to  all  the  said  certificates  of  stock,"  etc. ;  adding  a 
power  of  attorney  to  make  all  necessary  assignments  and  transfers  on 
the  books  of  the  company.  It  does  not  appear  that  any  assignment 
of  the  stock  on  the  books  of  the  company  was  made,  but  the  record 
of  the  proceedings  of  the  company  on  January  12, 1891,  shows  a  writ- 
ten consent  of  stockholders  to  the  holding  d  a  meeting  of  the  stock- 
holders of  the  company,  wherein  it  is  recited  that  each  of  the  under- 
signed owns  the  number  of  shares  of  stock  in  the  company  set  opposite 
his  name,  and  opposite  the  subscribed  name  of  Sturtevant  is  set  "990 
shares."  A  stockholders'  meeting  was  then  held,  at  which  Sturtevant 
was  elected  a  director  of  the  company  in  the  place  of  Garland,  re- 
signed; and  at  a  later  meeting  of  the  directors  on  the  same  day  he 
'was  chosen  president  of  the  company,  and  served  in  that  capacity 
antil  his  testimony  was  taken  in  this  case.  For  the  general  scope  of 
the  original  bill  and  amendments  thereto  reference  is  made  to  the  re- 
port of  the  opinion  on  the  appeal  of  Andrews  and  Whitcomb.  The 
decree  by  which  Andrews  and  Whitcomb  had  been  declared  liable  to 
the  creditors  of  the  company  for  the  amount  of  the  unpaid  stock  sub- 
scribed for  by  Garland  having  been  reversed  and  the  cause  remanded, 
it  was  held,  upon  the  same  averments  and  proofs,  that  Sturtevant  had 
come  into  the  shoes  of  Garland  and  was  liable  to  the  creditors  of  the 
company  to  the  amount  of  the  stock  for  which  Garland  had  subscribed. 
The  more  important  of  the  allegations  of  the  bill  which  are  pertinent 
to  the  question,  and  some  of  which,  connsel  argues,  are  sufficient  to 
support  the  decree,  are  the  following: 

That  Garland  subscribed  for  and  received  two  certificates  of  stock,— one  for 
490  shares,  and  one  for  500  shares,— -which  certificates  on  October  2,  1890,  he 
assigned  to  the  defendants  Andrews  and  Whitcomb.  That  on  October  18, 
1890,  Garland,  as  president  and  the  secretary  of  the  company,  caused  to 
be  Issued  to  Andrews  and  Whitcomb,  In  lieu  of  the  certificates  theretofore 
issued,  three  certificates,  each  for  300  shares,  and  another  certificate  for  97 
shares,  of  the  stock  of  the  company.  That  these  certificates  were  Issued 
by  the  corporation  without  consideration  in  money,  labor,  or  property,  "con- 
trary to  the  provisions  of  the  statute  of  the  state  of  Wisconsin,  and  were  In 
all  respects  fictitious  and  void,  and  In  fraud  of  the  rights  of  the  complainant 
and  other  creditors"  of  the  Oconto  Water  Company.  "That  no  further  sub- 
scription to  the  capital  stock  of  said  corporation  has  been  made,  and  no 
further  stock  or  certificates  of  shares  of  stock  have  been  Issued  by  or  on 
behalf  of  said  corporation,  but  that  said  Andrews  and  Whitcomb,  by  virtue 
of  the  premises,  became,  and  are  now,  the  assignees  of  the  subscribers  to  the 
capital  stock  of  said  corporation,  and  claim  to  be  owners  and  holders  of  the 
certificates  of  shares  therein,  to  the  said  amount  of  997  shares  of  its  capital 
stock,  and  the  said  defendants  Matt  S.  Wheeler,  A.  J.  Elklng,  and  N.  & 
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Todd  are  the  assignees  of  the  original  subscribers,  and  the  holders  of  oertifi- 
catea  of  three  shares  of  stock  In  said  corporation,  as  appears  by  the  tMoks 
and  records  of  said  corporation.  That  said  defendants  S.  D.  Andrews,  W.  H. 
Whltcomb,  Matt.  S.  Wheeler,  A.  J.  Ellilns,  and  N.  S.  Todd  constitute  aU  tbe 
stockholders  of  record  of  said  corporation,  but,  as  complainant  is  Informed 
and  believes,  the  said  defendants  George  W.  Sturtevant,  Jr.,  and  F.  H.  Todd 
have  and  hold,  or  claim  to  have  and  hold,  some  interest  In  or  title  to  a  portion 
of  said  shares  of  stock;  but  what  such  interest  or  title  is  this  complainant  Is 
not  informed,  and  is  unable  to  state,  but  alleges  that,  by  ylrtne  of  such  claim 
of  said  defendants  Sturtevant  and  Todd,  they  claim  to  be,  and  are  acting 
as,  directors  of  said  corporation,  and  said  Sturtevant  claims  to  be,  and  is  act- 
ing as,  the  president  thereof.  That  said  defendants  F.  H.  Todd,  George  W. 
Sturtevant,  Jr.,  and  S.  W.  Ford  are,  or  claim  to  be,  and  are  acting  nominally 
as,  the  directors  of  said  corporation.  That  said  defendants  S.  D.  Andrews 
and  W.  H.  Whltcomb,  Matt  S.  Wheeler,  A.  J.  Elklns,  and  N.  8.  Todd, 
George  W.  Sturtevant,  Jr.,  and  F.  H.  Todd,  who  are,  or  claim  to  be,  assignees 
of  the  subscribers  to  the  capital  stock  of  said  company,  and  who  have  and 
hold,  or  claim  to  have  and  bold,  certificates  of  shares  for  all  its  capital  stock, 
or  some  interest  In  or  title  thereto,  and  said  Charles  G.  Garland,  have  not  paid 
for  the  same,  but  are  Indebted  to  said  corporation  on  account  of  said  subBcrip- 
tlon,  and  the  certificates  of  shares  of  stock  Issued  by  said  corporation,  to  an 
amount  sufficient  to  pay  the  judgment  of  this  complainant,  and  the  other  debts 
of  said  defendant  Oconto  Water  Company.  That  whatever  sums  are  due 
from  them,  or  either  of  them,  upon  such  subscriptions,  and  by  virtue  of  said 
stock  and  certificates  of  stock,  are  assets  and  trust  funds  of  the  said  Oconto 
Water  Company,  and  ought,  In  equity,  to  be  collected,  marshaled,  and  ap- 
plied In  satisfaction  of  the  Judgment  of  said  complainant,  and  of  the  other 
debts  of  said  corporation.  That  as  to  the  amount  which  each  of  said  de- 
fendants, as  such  stockholders  and  assignees  of  the  subscribers  to  said  stock, 
should  Justly  and  in  equity  respectively  pay  on  account  thereof,  this  com- 
plainant Is  not  fully  advised  and  Informed;  nor  Is  It  able  to  ascertain,  except 
by  the  aid  and  decree  of  this  court.  That  on  or  about  the  12tb  day  of  Jan- 
uary, A.  D.  1891,  the  defendants  S.  D.  Andrews  and  W.  H.  Whltcomb,  be- 
ing the  holders  of  the  certificates  of  the  capital  stock  of  said  corporation  as 
aforesaid,  caused  a  stockholders'  meeting  to  be  held,  and  then  and  there 
caused  it  to  appear  that  the  defendant  George  W.  Sturtevant,  Jr.,  represented 
990  shares  of  the  capital  stock  of  said  company,  and  said  defendant  F.  H. 
Todd  represented  7  shares,  and  said  defendant  S.  W.  Ford  represented  1 
share,  and  said  defendant  W.  H.  Whltcomb  represented  1  share,  and  the  said 
defendant  S..D.  Andrews  represented  1  share,  of  such  capital  stock,  whereas 
in  fact  all  said  shares  of  stock  were  held  and  controlled  by  said  Andrews 
and  Whltcomb;  the  parties  representing  said  stock  other  than  said  An- 
drews and  Whltcomb  being  merely  nominal  parties,  acting  in  the  Interest 
and  under  the  control  and  direction  of  said  Andrews  and  Whltcomb.  That 
since  the  12th  day  of  January,  1891,  and  the  election  of  said  directors  and 
officers  as  aforesaid,  the  conduct,  management,  and  CMitrol  of  said  Ocooto 
Water  Company,  and  of  all  its  affairs,  have  been  solely  in  the  hands  of  S. 
D.  Andrews  and  W.  H.  Whltcomb,  their  agents  and  attorneys;  and  all  other 
persons  acting  either  as  directors  or  officers  of  said  corporation  have  been 
so  acting  nominally  and  wholly  at  the  request,  and  under  the  direction  and 
control,  of  said  Andrews  and  Whltcomb.  That  the  said  Andrews  and  Whlt- 
comb, being  such  stockholders  and  officers  of  said  defendant  company,  and 
in  control  thereof,  on  or  about  the  13tb  day  of  March,  1891,  caused  an  agree- 
ment in  writing  to  be  entered  Into  by  and  between  said  defendant  Oconto 
Water  Company  and  themselves,"  etc.  "That  thereafter,  and  on  or  about  the 
lUtb  day  of  May,  A.  D.  1801,  the  said  defendants  S.  D.  Andrews  and  W.  H. 
Whilcomb,  then  being  such  stockholders,  officers,  and  directors  of  said  de- 
fendant corporation,  and  being  so  in  possession  and  control  of  the  same, 
caused  an  agreement  to  be  entered  hito,"  etc.  "That  on  or  about  the  19th 
day  of  May,  1801,  said  defendants  S.  D.  Andrews  and  W.  H.  Whltcomb,  being 
such  stockholders  and  officers  of  said  defendant  Oconto  Water  Company,  and 
being  in  possession,  control,  and  management  of  the  same,  and  having  or 
claiming  to  have  In  their  possession  its  franchises,  and  all  Its  stock,  con- 
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«lstiDK  of  $100,000,  and  all  Its  first  mortgage  bonds,  consisting  of  $100,000, 
entered  Into  an  agreement  with  said  defendant  Oconto  National  Bank  where- 
by said  Andrews  and  Whltcomb  did  assign,  transfer,  and  set  over  to  aald 
bank  the  said  franchises,  stock,  and  bonds  of  said  Oconto  Water  Company 
aforesaid,  and  did  deliver  into  the  possession  of  said  bank  all  of  said  cer- 
tificates of  shares  of  stock  and  bonds  as  collateral  security  for  advances 
thereafter  made  by  said  defendant  bank  to  said  defendants  Andrews  and 
Wbitcomb,  which  said  instrument  la  writing  was  never  filed  In  the  office 
of  the  city  clerk  of  the  city  of  Oconto,  and  which  said  Instrument,  and  the 
security  upon  the  franchises,  stock,  and  bonds  of  said  company  undertaken 
to  be  given  thereby  and  thereunder,  were  void  and  of  no  effect  as  against 
this  complainant  and  the  other  creditors  of  said  corporation.  That  the  said 
defendant  Oconto  National  Bank  now  claims  to  hold  or  have  in  Its  posses- 
sion said  franchises,  certificates  of  stock,  and  bonds  of  said  defendant  cor- 
poration under  and  by  virtue  of  said  Instrument  of  agreement  dated  May 
19,  1891,  executed  between  It  and  said  Andrews  and  Whitcombw" 

The  prayer  of  the  bill,  in  part,  Is: 

"That  all  the  stock,  property,  choses  In  action,  and  efTects  of  said  Oconto 
Water  Company  may  be  sequestered  by  the  court,  and  some  discreet  and 
proper  person  be  appointed  receiver  of  the  same,  and  of  the  rents.  Issues, 
and  profits  of  Its  said  waterworks  plant,  with  the  usual  powers  <^  receivers 
In  such  cases.  That  the  amounts  of  the  subscriptions  to  the  capital  stock 
of  said  Oconto  Water  Company  still  unpaid  by  the  said  defendant  stockhold- 
ers, respectively,  be  ascertained  and  determined,  and  that  said  defendant 
stockholders  be  adjudged  to  pay  the  amount  or  amounts  so  found  to  be  due 
and  owing  from  them,  and  each  of  them,  to  said  corporation.  That  the 
said  property  and  said  unpaid  stock  subscriptions  be  declared  trust  funds, 
to  be  administered  for  the  benefit  of  said  complainant  and  the  other  nnse-' 
cared  creditors  of  said  defendant" 

The  Revised  Statutes  of  Wigconsin  contain  the  following  provis- 
ions: 

"Sec.  1751.  The  capital  stock  of  every  corporation,  •  •  •  may  be  trans- 
ferred by  Indorsement  •  •  •;  but  such  transfer  shall  not  be  valid,  except 
between  the  parties  thereto,  until  the  same  shall  have  been  so  entered  on 
the  books  of  the  corporation,  as  to  show  the  names  of  the  parties  by  and 
to  whom  transferred,  •  •  •  and  every  person  transferring  any  such  cer- 
tificates or  shares  of  stock  shall  remain  liable  to  the  creditors  of  the  cor- 
poration to  the  extent  and  In  the  manner  prescribed  In  section  seventeen 
bnndred  and  fifty-six.    •    •    •" 

"Sec.  1753.  No  corporation  shall  Issue  any  stock  or  certificate  of  stock  ex- 
cept In  Consideration  of  money  or  labor,  or  property  estimated  at  its  true 
money  value,  actually  received  by  It,  equal  to  the  par  value  thereof.  •  •  • 
and  all  stocks  •  •  •  issued  contrary  to  the  provisions  of  this  section,  and 
all  stock  dividends  or  other  fictitious  increase  of  the  capital  stock  of  any 
corporation,  shall  be  void." 

"Sec.  1756.  If  any  stock  shall  be  transferred,  which  is  not  fully  paid,  the 
corporation  may,  by  agreement,  to  be  noted  on  Its  stock  book,  discharge  the 
stockholder  making  such  transfer,  from  liability  to  It  for  the  unpaid  part 
of  his  stock  subscription,  and  accept  that  of  the  person  to  whom  the  stock 
is  transferred  in  his  place;  but  the  person  transferring  such  stock  shall  be 
liable  for  the  amount  unpaid  thereon  to  the  then  creditors  of  such  corpora 
tlon,  and  those  who  may  become  such  within  six  months  after  such  transfer, 
or  to  any  lawfully  appointed  receiver  or  assignee  of  the  corporation  for  their 
use." 

It  Is  conceded  that  in  this  section  (1756)  the  word  "stockholder" 

is  used  as  the  equivalent  of  "stock  subscriber."     If  that  were  not 

80,  the  section  would  be  inconsistent  with  section  1753,  which  declares 

^void  certificates  of  stock  for  which  the  par  valne  has  not  been  paid. 

If  the  decree  against  appellant  has  any  /onndation  in  the  aver- 
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mentB  of  the  bill  alone,  it  must  be  in  the  allegation  (quoted  at  length 
above)  that  Andrews  and  Whitcomb,  being  the  real  owners  and 
holders  of  ythe  certificates  of  stock  issned  to  them,  caused  It  to  appear 
at  the  meeting  of  stockholders  on  January  12,  1891,  that  the  appel- 
lant represented  990  shares  of  the  capital  stock  of  the  company.  The 
allegation  that  Sturtevant  became  a  director  and  the  president  of  the 
company  is  without  material  significance,  because  the  nominal  owner- 
ship of  a  single  share  of  stock  would  have  been  enough  to  qualify  him 
to  hold  those  offices.  Though  it  is  not  so  alleged,  there  is  cTidence 
that  he  held  other  shares  than  those  assigned  by  G^land.  It  is  not 
alleged  that  he  was  a  subscriber  to  the  stock  of  the  company,  or  that 
any  subscriber  had  assigned  to  him  his  shares  or  rights  as  a  sub- 
scriber, or,  indeed,  that  by  assignment  or  otherwise  he  was  the  owner 
or  holder  of  any  number  of  shares.  Whatever  right  or  interest  or  ap- 
pearance of  holding  he  had,  according  to  the  bill,  was  conferred  upon 
him  by  Andrews  and  Whitcomb,  and,  that  being  so,  he  came  by  the 
ti'ansfer  under  no  obligation  by  which,  as  holders  of  the  certificates, 
they  were  not  bound.  On  their  appeal  (46  U.  S.  App.  281,  22  C.  C.  A. 
110,  and  76  Fed.  166)  it  was  held  that  they  were  not  liable  for  the 
amount  of  the  shares  for  which  they  had  received  certificates,  directly 
to  the  company  in  any  event,  nor  to  the  creditors  of  the  company  un- 
less they  had  -allowed  themselves  to  be  represented  as  shareholders 
to  creditors  who  gave  credit  on  the  faith  of  that  representation ;  and 
that,  it  was  found,  they  had  not  done.  To  repeat  the  language  then 
employed: 

"Holding  the  stock  by  direct  Issne  u  collateral  security  for  the  debt  ot 
the  company  to  them,  they  could  not  be  liable  to  the  company  to  pay  for 
the  stock  as  If  they  had  subscribed  for  It;  and,  not  being  liable  to  the 
company,  they  are  not  liable  to  the  creditors  of  the  company,  nnless  they 
allowed  themselves  to  be  represented  as  shareholders  to  creditors  who.  in 
giving  credit,  acted,  or  should  be  presumed  to  have  acted,  on  the  faith  of 
that  liability.  The  liability  of  a  shareholder  to  pay  for  stock,'  says  the  court 
of  appeals  of  New  Yorli  In  Chrlstensen  v.  Eno,  106  N.  Y.  97,  102,  12  N.  E. 
648,  650,  'does  not  arise  out  of  his  relation,  but  depends  upon  his  contract, 
express  or  implied,  or  upon  some  statute;  and.  In  the  absence  of  either  of 
these  grounds  of  liability,  we  do  not  perceive  how  a  person  to  whom  shares 
have  been  Issued  as  a  gratuity,  by  accepting  them,  committed  any  wrong 
upon  creditors,  or  made  himself  liable  to  pay  the  nominal  face  of  the  shares, 
as  upon  a  subscription  or  contract'  In  the  same  case  It  is  said  that:  'As- 
suming that  the  transaction,  as  to  the  company,  was  ultra  vires,  or  that 
It  could  not  give  away  Its  shares,  the  transaction,  In  that  view,  was  sim- 
ply, a  nullity,  and  Eno  got  nothing  as  against  any  one  entitled  to  qnestlon 
the  transaction;  but  It  did  not  convert  him  into  a  debtor  of  the  company 
for  the  forty  per  cent.  He  entered  Into  no  contract  to  pay  It.'  This  view 
Is  more  certainly  true  under  the  Wisconsin  statute,  which  not  only  for- 
bids, but  declares  void,  an  Issue  of  stock  for  which  payment  m  money  or 
property  Is  not  made  when  it  Is  Issued.  Rev.  St.  Wis.  {  1753.  The  bill 
alleges  that  the  shares  Issued  to  Garland,  and  also  those  Issued  to  Andrews 
and  Whitcomb,  were  void,  and  prays  that  it  be  so  adjudged.  In  Burgess 
V.  Seligman,  107  U.  S.  20,  2  Sup.  Ct  10,  it  Is  said:  'The  courts  In  England, 
and  some  In  this  country,  have  gone  very  far  In  sustaining  a  UAbUlty  for 
unpaid  subscriptions  to  stock  against  persons  holding  the  same  In  any  ca- 
pacity whatever,— whether  as  trustees,  guardians,  or  executors,  or  merely 
as  collateral  security.  It  cannot  be  denied  that  in  some  cases  the  extreme 
length  to  which  the  doctrine  has  been  pushed  has  operated  very  harshly; 
and  In  cases  In  which  the  corporation  Itself  had  no  Just  right  to  enforce 
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payment,  and  where  no  bad  tniOi  or  fraudulent  intent  has  Intervened,  it 
may  be  doubted  whether  creditors  have  any  better  right,  unless  by  force  of 
some  express  proTisiou  of  a  statute.' " 

The  one  fact  in  proof,  oaUide  of  the  avennentB  of  the  bill,  wUch 
it  is  contended  jnstifleB  the  decree,  is  the  assignment  executed 'by 
Grarland  to  the  appellant.  If  that  assigninent  should  be  deemed  to 
have  effected  a  transfer  of  any  right  of  Qarland  to  Sturtevant,  the 
admission  of  it  in  evidence  was  inconsistent  with  the  aTerments  of 
the  bill  to  the  effect  that  Andrews  and  Whitcomb  were  the  real  own- 
era  and  holders  of  the  stock,  and  that  whatever  interest  Sturtevant 
had  was  nominal,  and  hdd  for  their  benefit;  but,  if  regarded  simply  as 
the  mefuis  by  which  it  is  alleged  that  Andrews  and  Whitcomb  caused 
it  to  appear  that  Stnrtevant  represented  990  shares  of  the  stock,  its 
introduction  in  evidence  in  rapport  of  that  averment  may  have  been 
proper.  But,  given  its  fullest  possible  significance,  what  does  the 
fact  of  the  assignment  having  been  made  amount  to?  The  conten- 
tion is  that  it  put  Sturtevant  in  the  place  of  Qarland,  as  a  subscriber 
to  the  stock  of  the  company.  That  is  not  the  purport  of  the  writing. 
Tliere  is  nothing  in  the  terms  used,  or  in  the  circumstances,  if  there 
could  be  inquiry  beyond  the  writing,  to  in^cate  that  that  was  the 
intention.  The  purport  of  the  instrument  was  simply  to  sell  and 
transfer  to  the  appelant  Garland's  right,  title,  and  interest  in  and 
to  the  certificates  of  stock  issued  by  the  company  to  and  held  by 
Andrews  aad  Whitcomb,  as  collateral  security  under  their  contract 
with  the  company.  By  the  averments  of  the  bill,  and  by  force 
of  the  statute  of  Wisconsin,  those  certificates  were  illegally  issued 
and  were  void,  unless  they  were  made  valid  by  the  work  and 
the  expenditures  of  Andrews  and  Whitcomb  in  the  construction  of 
the  waterworks  plant  If  the  par  value  of  the  stock  was  paid  in 
that  way,  Garland,  if  conceded  to  be  the  ultimate  owner,  was  not 
liable  for  further  payment  on  the  stock,  and  his  assignment  could  not 
have  imposed  that  liability  upon  another.  If,  on  the  contrary,  the 
certificates  were  void,  because  not  paid  for  in  full,  as  in  fact  they  had 
not  been,  the  assignment  conferred  no  right  and  transferred  no  obliga- 
tion. The  certificates  of  stock  issued  originally  to  Qarland,  which 
he  surrendered  in  order  that  certificates  for  ^e  same  number  of 
shares  might  be  issued  by  the  company  directly  to  Andrews  and  Whit- 
comb, were  also  void  because  the  stock  had  not  been  paid  for;  but, 
notwithstanding  the  surrender  of  the  certificates  and  the  issue  of  the 
otber  certificates  to  Andrews  and  Whitcomb,  it  is  doubtless  true  that, 
as  a  subscriber  for  the  stock,  Grarland  remained  liable  to  the  com* 
pany  and  its  creditors  for  the  amount  thereof,  and  might,  by  a  proper 
method,  have  substituted  another  in  his  place  as  a  subscriber,  trans- 
ferring both  his  rights  and  his  obligations,  except  as  otherwise 
provided  by  the  statutes  quoted.  It  would  seem  under  section  1751, 
supra,  that  such  a  transfer  could  be  valid  only  between  the  parties 

■  ontil  entered  on  the  books  of  tiie  corporation ;  but  how  that  would  be 
need  not  now  be  considered,  because  no  such  transfer  of  the  rights 
and  liabilities  of  a  subscriber  for  stock  was  attempted.     The  instTU- 

*  ment  evinces  no  such  purpose,  and  equity  will  not,  by  an  nnnecesaaiy 
implication  or  inference,  find  in  it  a  meaning  and  operation  for  which 
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there  la  no  basis  in  estoppel  or  other  equitable  coudderatloa.  To 
affirm  the  decree  against  Stnrterant  would  be  to  fasten  npon  him  a 
liability  which  the  bill  was  designed  to  charge  npon  others,  wliich 
he  never  intended,  nor  was  believed  by  anybody  to  have  intended,  to 
assume,  for  which  he  received  no  commensurate  consideration,  and 
on  the  faith  of  which  nobody  ever  gave  the  corporation  credit. 

The  decree  against  the  appellant  is  reversed,  with  direction  to  dis- 
miss the  bill. 


OBAMD  TKUNK  RT.  00.  v.  CENTRAL  VERMONT  E.  CO. 

(arcult  Court,  D.  Vermont    June  4,  1808.) 

1.  Railroads— REOEnrsRSRip — Prefehred  Claiub  vor  OPBRATiNe  EzPRRSBSi 
ClalmB  for  supplies  used  in  operating  a  railroad  during  a  recelversblp, 
and  for  six  months  prior  thereto,  are  entitled  to  preferred  payment  from 
the  funds  In  the  hands  of  the  receivers,  aa  against  a  mortgage  on  which 
the  first  default  of  Interest  occurred  during  the  receivership,  where  the 
stock  of  supplies  coming  into  the  hands  of  the  receivers  exceeded  the 
amount  of  such  claims,  and  it  appears  that  the  net  earnings  under  the 
receivership  to  the  time  of  defatUt  on  the  mortgage  Interest,  together 
with  the  betterments  made,  also  largely  exceeds  such  claims. 

S.  8amr— Ebronbous  Patusnts. 

The  fact  that  claims  not  entitled  to  preference  have  been  improperly 
paid  from  funds  in  the  bands  of  receivers  does  not  entitle  a  mortgagee 
to  Insist  that  the  amount  shall  be  deducted  from  funds  applicable  to  pre- 
ferred claims. 

This  was  a  hearing  in  the  matter  of  the  receivership  of  the  Central 
Vermont  Eailroad,  arising  on  objections  by  the  American  Loan  & 
Trust  Company,  mortgagee,  to  the  allowance  and  payment,  as  pre- 
ferred claims,  of  amounts  due  for  operating  supplies. 

Henry  G.  Newton,  for  claimants. 

Moorfield  Storey  and  Elmer  F.  Howe,  for  mortgagees. 

WHEELER,  District  Judge.  When  receivers  of  the  defendant's 
roads  and  property  were  appointed,  March  20,  1896,  they  were  di- 
rected to  pay  claims  for,  among  other  things,  supplies  used  in  op- 
erating the  roads  during  the  six  months  next  previous.  Afterwards, 
Slay  29th,  on  motion  of  the  American  Loan  &  Trust  Company,  mort- 
gagee, payment  was  restrained  for  classifying  the  accounts  and  fonds. 
Upon  classified  accounts  filed  by  the  receivers,  and  a  motion  to  so 
modify  the  restraining  order  as  to  allow  payment  of  such  claims  as 
accrued  on  the  New  London  Northern  system,  and  those  less  than 
f  100  each  and  25  per  cent,  of  others  that  accrued  on  the  main  line, 
payment  of  the  face  of  the  New  London  olauns  and  of  the  small 
claims  has  been  allowed,  and  that  part  of  the  motion  relating  to  the 
main  line  has  been  heard.  The  classification  was  asked,  and  the 
payment  has  been  opposed,  because,  as  has  been  said,  the  payments 
wonld  or  might,  if  made,  come  out  of  funds  belonging  to  the  mort- 
gagee. All  of  the  claims  appear  to  have  amounted  to  1284,083.48. 
The  receivers  appear  to  have  taken  over  from  the  defendant  stocks  • 
of  supplies  on  hand  amounting  to  f 271,722.33;    of  station  agents. 
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$142,879.96;  and  other  misoellaneoas  items  amounting  to  $82,267.68,— 
in  all,  1496,869.97.  The  conditions  of  the  mortgages  were  not  broken 
till  January  1, 1897,  and  the  mortgagees  would  not  be  entitled  to  poo- 
session,  nor  to  the  net  earnings  as  profits,  till  then.  By  conservative 
estimates  as  to  wliat  are  operating  expenses  and  what  are  perma- 
nent improvements,  the  roads  now  in  question  much  more  than  paid 
all  operating  expenses  from  the  beginning  of  the  receivership  to  the 
breach  of  the  conditions  of  the  mortgages.  Besides  this,  the  excess 
of  net  earnings^  which  came  to  the  hands  of  the  receivers,  over  op- 
erating expenses  and  fixed  charges  paid  by  them  before  breach  of 
the  conditions  of  the  mortgages,  would  seem  to  exceed  the  amount 
of  these  preferred  claims,  and,  with  the  permanent  improvements 
made  by  the  receivers  during  tliat  time,  would  largely  exceed 
them.  In  this  view,  the  payment  of  the  residue  of  these  preferred 
claims  would  not  come  out  of  the  mortgaged  property,  nor  out  of  any 
net  earnings  to  which  the  mortgagees  may  be  entitled,  but  out  of  the 
general  funds  of  the  receiversMp  arising  from  the  operation  of  the. 
roads  before  the  mortgagees  became  entitled  to  possession,  or  to 
claim  the  net  earnings. 

8ome  suggestion  has  been  made  that  clauns  not  properly  of  this 
class  were  paid  before  the  stay,  which  may  have  exhausted  tiie  funds 
applicable  to  those  unpaid.  But  such  diversion,  if  any,  should  be 
corrected  otherwise  than  from  funds  belonging  to  these  claimants. 
This  subject  has  lately  been  before  the  supreme  court  of  the  United 
States  in  Virginia  &  A.  Coal  Co.  v.  Central  Eailroad  &  Banking  Co. 
of  Georgia,  18  Sup.  Ct.  657  (decided  May  9).  The  cases  are  there 
reviewed,  and  the  statement  from  Fosdick  v.  Bchall,  99  U.  S.  252, 
that  "every  railroad  mortgagee,  in  accepting  his  security,  impliedly 
agrees  that  the  current  debts  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  hai^  any  claim  on  the 
income,"  is  again  approved.  Mr.  Justice  White  for  the  court  further 
said: 

"It  was  tbus  settled  that,  wbere  coal  is  purchased  by  a  railroad  company 
for  use  in  operating  lines  of  railway  owned  and  controlled  by  it,  in  order 
that  they  may  be  continued  as  a  going  concern,  and  wbere  it  was  the  ex- 
pectation of  the  parties  that  the  coal  was  to  be  paid  for  out  of  current 
earnings,  the  Indebtedness,  as  between  the  party  furnishing  the  materials 
and  supplies  and  the  holders  of  bonds  secured  by  a  mortgage  npon  the  prop- 
erty, is  a  charge  in  equity  on  the  continuing  income,  as  well^that  which 
may  come  into  the  hands  of  a  court  after  a  receiver  has  been  appointed  as 
that  before.  It  la  Immaterial  in  such  case,  In  determining  the  right  to  be 
compensated  out  of  the  surplus  earnings  of  the  receivership,  whether  or  not 
dnring  the  operation  of  the  railroad  by  the  company  there  had  been  a  diver- 
sion of  Income  for  the  benefit  of  the  mortgage  bondholders,  either  In  pay- 
ment of  Interest  on  mortgage  bonds  or  expenditures  for  permanent  Improve- 
ments npon  the  property.  Nor  Is  the  equity  of  a  current  supply  claimant.  In 
subsequent  Income  arising  from  the  operation  of  a  railroad  -under  the  di- 
rection of  the  court,  affected  by  the  fact  that,  while  the  company  Is  operat- 
ing Its  road,  its  Income  is  misappropriated  and  diverted  to  purposes  which 
do  not  innrc  to  the  benefit  of  the  mortgage  bondholders,  and  are  foreign  to 
the  beneficial  maintenance,  preservation,  and  Improvement  of  the  property." 

In  any  view  of  the  situation  in  this  case,  upon  the  principles  so 
settled,  these  claimants  appear  to  be  entitled  to  payment  from  the 
earnings  of  the  roads  available  for  that  purpose,  and  sufficient  of 
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them  appear  to  be  available  early  in  July  for  this  25  per  cent     The 
stay  should  be  so  modified  as  to  permit  tiiis  payment. 

Some  question  has  been  made  about  the  coming  of  some  of  the 
claims  within  the  time,  and  being  for  the  proper  purpose;  and  oppor- 
tunity should  be  afforded  for  parties  interested  to  make  objection  gpe- 
ciflcally  to  particular  claims  for  either  of  these  reasons.  The  list  is 
on  file,  and  the  time  before  the  1st  of  July  seems  sufficient  for  filing 
objections  to  any  of  them.  Stay  so  modified  as  to  permit  payment 
after  the  5th  of  July  of  25  per  cent,  of  claims  against  which  specific 
objections  are  not  filed  by  the  Ist  of  July,  and  objections  to  stand  for 
disposition  on  the  5tb  of  July. 


GRAND  TRUNK  RT.  00.  T.  OBNTRAL  VERMONT  R.  CO. 
(Circuit  Court  D.  Vermont     May  21,  1896.) 

1.    FORBCLOSUBB  OF   RAILROAD   MORTGAGE— PaBTIKS. 

Where  a  mortgage  to  secure  railroad  bonds  provides  that  It  may  be  fore- 
closed, upon  default  of  payment,  at  the  request  of  a  majority  of  the  bond- 
holders, a  bill  filed  by  the  trustee,  alleging  such  default  and  request  is 
not  subject  to  demurrer  because  bondholders  are  not  joined  as  orators. 

S.  Same— Creditors'  Suit— Rkckivbhs  as  PABTrss. 

Where  receivers  have  all  the  property  In  their  hands,  under  order  of 
the  court,  for  whomsoever  it  may  be  found  to  belong,  and  all  proceed- 
ings in  the  cause  are  for  the  purpose  of  ascertaining  the  rights  of  all 
claimants,  and  how  the  property  should  be  disposed  of,  it  is  not  necessary 
to  make  tho  receivers  technical  parties  defendant  to  each  bill  filed,  as  the 
proceedings  are  in  their  nature  in  rem,  and  the  receivers  are  in  effect 
parties  to  all  the  proceedings. 

8.  Same— Second  Hortoaob — Pabtibs. 

Where  a  second  mortgage  covered  leased  lines,  without  touching  the 
rights  of  lessors,  and  the  foreclosure  is  a  part  of  a  suit  in  which  all  the 
property  is  In  the  hands  of  receivers,  neither  the  mortgagor,  the  first 
mortgagee,  nor  any  lessor  is,  in  strictness,  a  necessary  party. 

4.  Saks — Descbiftion  of  Propertt. 

Where  the  description  of  the  property  in  the  bill  Is  the  same  as  In  the 
mortgage,  the  necessity  for  evidence  of  the  situation  of  the  property.  In 
order  to  the  application  of  the  description  to  it  is  not  ground  of  demurrer. 

B,  Cbbditors'  Suit — Judqmest  Creditor— Skizubk  op  Pbopertt. 

The  receivership  will  not  be  withdrawn  from  unincumbered  property  of 
one  of  the  consolidated  corporations  to  enable  a  judgment  creditor,  who 
Joined  lA  the  original  petition  for  its  distribution  among  creditors  on  the 
ground  of  insolvency,  to  seize  it  because  of  a  supposed  moral  equity,  and 
thus  defeat  the  object  of  the  petition. 

&  FiBST  ADD  Second  MoBTaAOKs— CoNFLicTina  Intbrksts— Fobxci;osdbx  bt 
Same  Trustee. 

In  a  proceeding  to  foreclose  a  first  and  a  second  mortgage,  in  which  the 
same  corporation  is  trustee  in  both,  wheli  a  question  arises  as  to  what 
property  is  covered  by  each,  as  against  the  other,  representative  bond- 
holders under  each  mortgage  should  be  permitted  to  become  parties,  and 
properly  litigate  the  question. 

Chas.  M.  Wilds,  for  Grand  Tmnk  By.  Co. 

Moorfield  Storey  and  Elmer  P.  Howe,  for  American  Loan  tk  Trust 
Co. 
Benjamin  P.  Kfleld,  for  Central  Vt.  B.  Cb. 
Michael  H.  Cardozo,  for  Baker. 
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Henry  Crawford,  for  American  Express  Co. 

John  C.  Coombs,  for  National  Bank  of  Bedemptioo. 

Alric  B.  Herriman,  for  other  banks. 

Lonis  Hasbronck,  for  executors  of  Smith. 

L.  S.  Dabney,  for  Foss. 

HoUis  R.  Bailey,  for  Jordan  &  Coffin. 

Hiram  A.  Hose  and  Solomon  Ldncoln,  for  executors  of  Langdon. 

WH££LEB,  District  Judge.  This  is  a  creditors'  soit,  in  behalf 
of  all  who  will  join,  in  which  receivers  have  been  appointed,  and  in 
which  the  National  Bank  of  Bedemption  has  joined  as  an  orator,  and 
also  in  which  are  pending  one  bill  of  foreclosure  by  the  American 
Loan  &  Trust  Company,  as  trustee  of  a  first  mortgage  of  the  main  line 
and  equipment  to  secure  |7,000,000  of  5  per  cent,  consolidated  bonds, 
of  which  17,000,000  were  issued,  against  the  Vermont  &  Canada  Bail- 
road  Company,  the  Consolidated  Bailroad  Company,  the  Central  Ver- 
mont Bailroad  Company,  and  the  receivers;  and  another  bill  of  fore- 
closure by  the  same  trustee  of  a  second  mortgage  of  the  main  line  and 
equipment,  and  after-acquired  lines,  and  leased  lines,  equipment,  and 
property,  to  secure  |15,000,000  Central  Vermont  first  consolidated 
mortgage  bonds,  into  which  stock  of  the  Consolidated  Bailroad  might 
be  converted,  and  of  which  {3,000,000  have  been  issued,  against  the 
Central  Vermont  Bailroad  Company;  and  in  which  is  pend^g  a  peti- 
tion of  the  National  Bank  of  Bedemption  for  the  withdrawal  of  the 
receiver^ip  from  property  not  covered  by  the  mortgages,  in  order  that 
this  property  may  be  levied  upon  to  satisfy  a  judgment  recovered 
since  the  receivership,  and  for  leave  to  become  a  party  defendant  in 
the  foreclosure;  and  of  the  Welden  National  Bank,  the  Farmers' 
National  Bank,  and  the  Ogdensburg  Bank  for  like  withdrawal  of  the 
receivership ;  a  petition  of  Ezra  H.  Baker,  chairman  of  a  committee  of 
the  first  mortgage  bondholders,  and  of  executors  of  James  R  Lang- 
don, holding  {379,700  of  first  mortgage  bonds,  for  leave  to  become 
parties  to  t^e  first  foreclosure;  a  petition  of  the  American  Express 
Company,  as  holder  of  {700,000,  and  of  Eugene  N.  Foss,  as  holder  of 
$10,000,  of  second  mortgage  bonds,  for  leave  to  become  parties  to  the 
foreclosure  suits;  and  a  petition  of  the  executors  of  J.  Gregory  Smith, 
as  holders  of  2,500  shares  of  preferred  and  1,500  shares  of  common 
stock,  and  of  N.  W.  Jordan  and  E.  A.  CofBn,  as  holders  of  160  shares 
of  preferred  stock,  of  the  Consolidated  Bailroad  Company,  entitling 
them  to  bonds,  for  leave  to  become  parties  to  the  second  foreclosure, 
for  assertion  of  their  rights  as  if  bondholders.  Both  bills  of  fore- 
closure are  demurred  to  by  the  Central  Vermont  Bailroad  Company, 
and  the  demurrers  have  been  argued,  and  these  several  petitions  have 
been  heard. 

The  causes  of  demurrer  to  the  bill  of  foreclosure  of  the  first  mort- 
gage, now  set  down  and  relied  upon,  are  the  nonjoinder  of  bondhold- 
ers of  that  mortgage  as  orators;  the  joinder  of  the  receivers,  and 
nonjoinder  of  second  mortgage  bondholders,  as  defendants;  and  un- 
certainty and  insufficiency  of  description  of  the  mortgaged  property. 
Those  to  the  bill  of  foreclosure  of  the  second  mortgage  are  that  none 
of  t!he  bondholders  of  that  mortgage  are  joined  as  orators;    that 
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neither  the  resident  receiver,  nor  the  Vermont  &  Canada  Railroad 
Company,  nor  the  Consolidated  Bailroad  Company,  nor  some  of  the 
first  mortgage  bondholders,  nor  the  owners  of  the  leased  lines,  are 
made  defendants;  that  allegations  of  the  title  of  the  mortgagor,  of 
the  default  of  payment,  and  description  of  the  property  are  too  uncer- 
tain and  insufficient. 

Concerning  the  demurrers  for  nonjoinder  of  bondholders  as  or- 
ators in  the  respective  foreclosures,  the  mortgages  which  are  the 
foundations  of  these  proceedings  are  to  be  looked  at  in  connection 
with  the  allegations  of  the  bills  in  these  particulars.  In  the  first 
mortgage,  proceedings  for  foreclosure  are  required  on  default,  and 
request  of  holders  of  a  majority  of  the  bonds;  and  the  bill  well  al- 
leges a  default  as  to  all  outstanding  bonds,  and  that  such  a  request 
was  made.  In  the  second  mortgage,  proceedings  by  the  trustee 
upon  any  default,  and  a  request  of  holders  of  a  majority  of  tiie  bonds 
to  make  all  become  due,  and  for  foreclosure  by  the  trustee  "in  case 
it  seems  expedient,"  are  reqtiired;  and  that  bill  also  alleges  a  de- 
fault, and  a  request  by  the  holders  of  a  majority  of  the  bonds  that 
the  orator  therein  should  proceed  ^t  once  for  a  foreclosure.  Thus,  ii* 
each  of  these  foreclosures,  as  they  stand  separately,  the  holders  of  the 
bonds,  in  majority,  are  not  only  theoretically,  but  actually,  at  their 
own  request,  represented  by  the  trustee.  This  case  differs  in  this 
respect  from  Brooks  v.  Railroad  Co.,  14  Blatchf.  463,  Fed.  Cas.  No. 
1,964,  where,  in  the  proceedings  considered,  no  request  or  represen- 
tation of  bondholders,  as  such,  was  shown.  This  cause  of  demurrer 
here  does  not,  as  these  proceedings  stand,  seem  to  be  technically  well 
founded,  however  it  might  be,  in  fairness  to  the  rights  of  the  bondhold- 
ers, on  account  of  the  position  of  the  trustee  in  both  mortgages,  if 
they  should  not  be  otherwise  protected.  As  the  receivers  have  all 
the  property  in  their  hands,  under  order  of  the  court,  for  whomsoever 
it  may  be  found  to  belong,  and  all  proceedings  are  required  to  be  and 
are  had  in  this  cause  for  the  purpose  of  ascertaining  the  rights  of  all 
claimants,  and  how  the  property  should  be  decreed  to  be  disposed  of 
or  distributed  by  the  receivers,  whether  they  are  technically  made 
parties  to  every  proceeding  for  establishing  rights  to  the  property  or 
not  is  Immaterial.  While  not  parties  to  the  original  cause,  as 
orators  or  defendants,  they  are  in  effect  parties  to  all  proceedings 
touching  the  property  in  their  hands,  as  in  their  nature  the  proceed- 
ings are  in  rem.  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27. 
The  second  mortgage,  in  so  far  as  it  touches  property  covered  by  the 
first  mortgage,  is  of  the  equity  of  redemption  only;  in  so  far  as  it 
covers  leaseKd  lines,  it  is  of  the  leasehold  interests  only,  without 
touching  the  rights  of  the  lessors;  and,  as  to  property  of  the  mort- 
gagor not  covered  by  the  first  mortgage,  it  is  independent  of  either. 
Therefore  neither  the  first  mortgagee  or  mortgagor,  nor  any  lessor,  is 
in  strictness  a  necessary  party  to  a  foreclosure  of  that  mortgage, 
especially  when  all  the  property  is  in  the  hands  of  receivers  in  a  suit 
of  which  the  foreclosure  is  a  part.  The  allegation  of  default  in  the 
payment  of  any  of  the  bonds  seems  to  be  sufficient,  without  setting 
out  owners,  and  particular  demand  by,  and  failure  to  pay,  each. 
The  duty  of  making  due  payment  was  upon  the  mortgagors,  and  a 
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general  allegation  of  failure  would  be  suflQcient  Due  payment  is  a 
defense,  and  may  be  brought  forward  as  such  if  it  exists.  The  de- 
scription of  the  property  is  as  definite  in  the  bills  as  in  the  mortgages, 
and,  if  evidence  of  the  situation  of  the  property  is  necessary  for  the 
application  of  the  descriptions  to  it,  that  necessity  is  not  a  good  cause 
of  demurrer,  but  only  a  good  reason  for  proceeding  in  proper  manner 
to  take  the  evidence.  These  considerations  dlsxKwe  of  all  the  causes 
of  demurrer. 

The  National  Bank  of  Redemption,  as  an  unsecured  creditor,  has 
joined  in  the  original  bill  to  have  the  assets  of  the  Central  Vermont 
Railroad  Company,  as  an  insolvent  corporation,  divided  ratably 
among  such  creditors,  after  the  secured  creditors.  To  now  withdraw 
the  receivership  from  unincumbered  property,  to  enable  this  creditor 
to  seize  it  because  of  some  supposed  moral  equity  arising  from  the 
imminence  of  insolvency  at  the  time  of  the  creation  of  the  debt,  as 
is  now  relied  upon,  would  defeat  that  very  piltpose.  Some  question 
is  made  about  the  validity  of  its  judgment  recovered  upon  construc- 
tiye  notice  since  the  receivership;  but,  whether  It  is  valid  or  not, 
there  is  nothing  about  it  or  the  debt  to  entitle  it  to  preference  over 
other  simple  creditors.  This  part  of  its  petition  must  therefore  be 
denied.  As  such  creditor  to  a  large  amount,  it  is'  interested  in  re- 
ducing secured  debts,  and  should,  in  justice,  have  an  opportunity  to 
be  present  at  any  proceedings  for  ascertaining  the  sum  due  in  equity 
on  the  mortgages.  The  remainder  of  the  petition  is  retained  for 
that  purpose. 

Were  there  no  question  about  the  extent  of  the  mortgages,  in  cov- 
ering property  of  the  respective  mortgagors,  the  foreclosures  could 
protebly  be  proceeded  with  legally  and  safely  by  the  trustee  in  each, 
as  moved  by  the  respective  requests  of  the  bondholders  to  begin  them, 
without  making  or  permitting  any  of  them  to  become  themselves 
otherwise  personally  parties  to  the  proceedinga  Tte  mortgages  were 
made  at  considerable  spaces  of  time  apart.  The  first,  on  its  face, 
assumes  to  cover  future-acquired  rolling  stock  and  property;  and  the 
second,  to  cover  the  whole,  subject  to  the  first  mortgage  on  some. 
T^ere  is  necessarily  a  question  concerning  what  is  covered  by  each, 
as  against  the  other.  T^e  same  corporation  is  trustee  in  each,  and 
cannot  well  be  on  both  sides  of  this  question,  and  there  adequately 
represent  the  interests  of  its  respective  cestuis  que  trustent.  For 
want  of  such  representation  upon  that  question  by  the  common  trus- 
tee, some  proper  number  of  the  first  mortgage  bondholders  should  be 
permitted  to  appear  on  the  orator's  side,  and  of  the  second  mortgage 
bondholders  on  the  defendant's  side,  of  that  foreclosure,  to  raise  and 
contest  somehow,  by  proper  mode  of  procedure,  that  question,  as  they 
may  be  respectively  advised  is  for  their  Interests.  Obviously,  as  the 
case  now  stands,  the  petitioner  Baker,  as  committee  of  the  first  mort- 
gage bondholders,  and  the  American  Express  Company,  as  a  very 
large,  and  perhaps  the  largest,  holder  of  second  mortgage  bonds,  are 
proper  parties  to  appear  for  themselves,  as  representing  the  respec- 
tive interests  of  themselves  and  their  associate  bondholders  in  this 
behalf.  These  now  seem  to  be  suflScient  and  adequate  for  this  pur- 
pose, and  single  may  be  better  for  the  interests  of  all  than  divided 
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representaHon  or  counsels.  And  as  any  question  about  the  proper 
representation  of  those  interested  as  owners  in  the  conduct  of  the 
prosecution  or  defense  of  a  cause  is  always  before  the  court,  the  ap- 
plications of  other  bondholders  for  leave  to  become  parties  to,  or  to 
be  heard  upon,  this  question,  should  be  allowed  to  remain  on  file, 
and  be  moved  upon  without  prejudice,  in  case  their  interests  should 
hereafter  be  thought  to  be  unrepresented  or  misrepresented. 

The  second  mortgage  appears  to  have  been  intended  to  secure  to 
holders  of  Consolidated  Railroad  stocl:  a  right  to  convert  it  into 
bonds  of  that  mortgage,  which  should  stand  on  a  par  with  the  other 
bonds.  Whether  the  conversion  has  been  proceeded  with  far  enough 
by  the  holders  of  stock  now  claiming  bonds  for  it,  or  the  rights  of 
bondholders  on  account  of  it  have  been  perfected,  is  a  question  fore- 
shadowed by  their  petitions  and  the  motions  to  dismiss  them.  Some- 
times what  is  agreed  to  be  done  is,  in  equity,  considered  as  done. 
The  provisions  of  the  iSortgage,  and  the  recognition  of  this  principle, 
seem  to  give  sufficient  color  to  this  claim  of  these  stockholders  to  en- 
title them  to  a  fair  chance  to  make  it  good,  if  they  can,  in  these  pro- 
ceedings. Just  how  the  parties  would  have  this  done  has  not  been 
made  very  clear,  except  that  a  suggestion  is  made  in  behalf  of  the 
executors  of  Smith  that  it  be  by  cross  bill  in  the  foreclosure  of  that 
mortgage.  They  are  not  interested,  however,  as  such  stockholders 
making  this  claim,  in  opposition  to  the  mortgage  itself,  but  in  favor 
of  it,  and  of  its  foreclosure  upon  the  property  covered  by  it;  and  a 
cross  bill  might  not,  under  these  circumstances,  be  an  apt  proceeding 
to  aid  them,  and  might  be  an  undue  embarrassment  to  th^  unques- 
tioned bondholders.  The  opposing  interests  are  those  of  the  mort 
gagor  to  keep  the  amount  of  bonds  these  stockholders  might  be  en- 
titled to  out  of  the  sum  due  in  equity,  and  of  the  now  bondholders  to 
keep  it  out  from  sharing  in  their  security. .  These  questions  appear 
to  appertain  solely  to  the  taking  of  an  account  of  the  sum  due  in 
equity  at  the  proper  stage  of  the  foreclosure.  In  the  taking  of  such 
an  account  no  separate  pleadings  are  ordinarily  had,  or  are  neces- 
sary, for  the  purpose  of  trying  such  rights,  and  none  seem  to  be  nec- 
essary here.  The  right  to  appear  and  present  the  claims  as  sums' 
due  in  equity,  and  of  the  now  bondholders  to  there  contest  them, 
seems  to  be  all  that  is  necessary  to  protect  the  rights  of  each. 

The  demurrers  are  overruled.  Leave  is  granted  to  Ezra  H.  Baker 
to  appear  as  orator,  and  to  the  American  Express  Company  to  appear 
as  defendant,  in  the  foreclosure  of  the  first  mortgage,  and  the  defend 
ants  are  respectively  assigned  to  answer  each  bill  by  July  rale  day. 
The  prayer  of  the  petition  of  the  National  Bank  of  Redemption,  and 
of  other  banks,  for  withdrawal  of  receivership  from  property,  is  de- 
nied. Leave  is  granted  to  Consolidated  Railroad  stockholders  to  be- 
come parties  to  the  taking  of  any  account  of  the  sum  due  in  equity 
in  the  foreclosure  of  the  second  mortgage,  without  prejudice  to  the 
residue  of  these  petitions  as  remaining  on  file. 
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BUHNHAM  et  aL  T.  NORTH  CHICAGO  ST.  BY.  CO. 

(Circuit  Court  of  Appeals.  Seventh  Circuit    July  26,  1888.) 

No.  470. 

1.  PBOCKKOiaas  afteb  Rbtbksai,— Effect  of  Masdate— New  Trial. 

Where  a  Judgment  based  on  agreed  facts  Is  reversed  and  the  cause 
remanded  on  the  ground  that  the  facts  stipulated  are  evidential  only, 
and  cannot  take  the  place  of  findings,  a  new  trial  Is  required.  In  which 
either  party  has  the  right  to  introduce  additional  evidence  not  Inconsistent 
with  the  stipulation. 

8.  Tbial— Stipolation  of  Facts— Effect. 

A  stipulation  that  the  facts  therein  stated  "shall  be  considered  by  the 
court  to  be  In  evidence,  and  as  absolutely  true,"  does  not  preclude  either 
party  from  Introducing  additional  evidence  not  Inconsistent  with  the 
stipulated  facta. 

8.  RioHT  TO  JoBY  Tbiait-Waiveb— Effect  of  SripuLATioif. 

Where  by  stipulation  a  Jury  Is  waived,  and  a  cause  tried  to  the  court, 
such  stipulation  does  not  operate  as  a  waiver  of  a  Jury  on  a  second  trial, 
after  the  Judgment  has  been  reversed  and  the  cause  remanded. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

A.  D.  Wheder,  for  plaintiffs  in  error. 
John  A.  Bose,  for  defendant  in  error. 

Before  WOOI>S  and  SHOWALTER,  Circait  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge.  This  suit  has  been  twice  tried  in  the 
court  below,  and  is  now  in  this  court  for  the  second  time.  It  was 
brought  to  recover  the  price  of  a  street-car  traction  motor  con- 
structed by  the  plaintiffs  for  the  defendant.  Upon  the  first  trial 
a  jury  was  waived,  and  the  case  submitted  to  the  court  upon  the 
following  written  stipulation  as  to  the  facts,  without  other  evidence: 

"It  Is  hereby  stipulated  by  and  between  the  parties  to  the  above-eutltled 
cause,  through  their  respective  counsel,  that  Jury  shall  be,  and.  is  hereby, 
waived,  and  the  said  cause  submitted  to  the  court  for  trial  upon  the  foregoing 
statement  of  facts.  For  the  purpose  of  said  trial,  the  said  statement  shall  be 
considered  by  the  court  to  be  in  evidence,  and  as  absolutely  true." 

The  court  gate  a  judgment  for  costs  against  the  plaintiffs;  the 
record  showing  that  the  court  ruled  that  the  defendant  was  entitled, 
in  law,  upon  said  agreed  facts  in  the  case,  to  a  judgment  against  the 
friaintiffs  for  costs.  A  judgment  was  accordingly  rendered  upon 
that  finding,  and  the  case  brought  to  this  court  by  writ  of  error, 
where  the  judgment  was  reversed,  and  a  new  trial  ordered.  The 
case  is  reported  in  23  C.  0.  A.  677,  78  Fed.  101.  In  that  opinion 
this  court  said: 

"The  assignment  of  errors  contains  numerous  specifications,  the  last  of  which 
only  (that  the  court  erred  In  giving  Judgment  for  the  defendant)  need  be  con- 
sidered. It  Is  evident  that  the  case  was  submitted  and  tried  upon  a  mistaken 
view  of  the  so-called  statement  of  facts,  which  In  the  main  is  a  statement  of 
evidence,  and  not  of  the  ultimate  or  Issuable  facts.  An  agreed  statement  of 
facts.  It  is  well  settled,  may  'be  taken  as  the  equivalent  of  a  special  finding 
of  facts,'  presenting  for  review  on  writ  of  error  only  questions  of  law;   but 
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manifestly  it  Is  necessary  that  the  nltimate  facts  be  stated,  and  not  erldence. 

merely,  from  which  the  facts  to  be  established  may  be  inferable.  Supervisors 
▼.  Kennlcott,  103  V.  S.  554;  Lehnen  v.  Dickson,  148  U.  S.  Tl,  13  Sup.  Ct  481; 
Distilling  &  Cattle-Feeding  Co.  v.  Gottschalk  Co.,  24  U.  S.  App.  638, 13  C.  C.  A. 
618,  and  66  Fed.  609.  The  motor  which  the  plaintiffs  made  for  the  defendant, 
it  Is  admitted,  was  not  constructed,  in  all  respects,  in  conformity  with  the 
model  agreed  upon;  but  on  behalf  of  the  plaintiffs  it  is  contended  that  the 
defendant,  by  the  use  made  of  the  motor  after  delivery,  and  by  declarations 
of  intention  in  that  respect,  bad  elected  to  keep  the  motor,  and  that  such  elec- 
tion is  deducible  from  the  agreed  statement  as  a  conclusion  of  law.  But  the 
question,  In  our  opinion,  remains  one  of  fact,  or  perhaps  of  mixed  larw  and 
fact,  in  respect  to  which,  as  it  is  presented  here.  It  Is  not  competent  for  the 
court  to  declare  a  legal  conclusion,  strongly  evident  as,  upon  the  facts  and 
circumstances  stated,  the  Inference  of  fact  may  be  deemed  to  be.  It  follows 
that  the  judgment  rendered  is  Invalid.  It  Is  supported  neither  by  a  general 
finding  appropriate  to  the  issue,  nor  by  special  finding,  nor  by  an  agreed  state- 
ment of  facts  which  can  be  regarded  as  equivalent  to  a  special  finding.  The 
agreed  statement  probably  contains  sufBclent  evidence  to  enable  a  trial  court 
to  determine  the  disputed  questions  between  the  parties,  either  by  a  general  or 
a,  special  finding,  but  the  finding  that  the  facts  are  as  set  forth  in  the  agreeJ 
statement  Is  neither  the  one  nor  the  other.  The  statement  being  one  of  evi- 
dence, the  finding  does  not  make  it  a  statement  of  facts.  To  what  extent  upon 
another  trial,  the  parties  shall  be  bound  by  the  agreement  as  a  statement  of 
evidence,  if  that  becomes  a  matter  of  dispute,  will  be  a  question  for  the  circuit 
court.  The  judgment  Is  reversed,  and  the  case  remanded,  with  directions  to 
grant  a  new  trial." 

On  the  second  trial  the  plaintiffs  asked  for  a  jury  trial,  and  also 
that  they  be  allowed  to  introduce  evidence  in  addition  to,  bat  not 
contradicting,  the  written  statanent, — both  of  which  requests  werf 
denied  by  the  court,— to  which  rulings  exceptions  were  taken,  and 
the  trial  had  before  the  court  upon  the  same  stipulation  of  facts,  and 
a  finding  and  judgment  rendered  again  against  the  plaintiffs. 

We  are  of  opinion  that  the  court  erred  in  each  of  these  rulings. 
It  had  already  been  adjudged  by  this  court  that  the  facts  stipulated 
were  evidential  in  character,  and  not  the  ultimate  facts  to  be  found 
by  the  court  It  fairly  followed  from  this  decision  that  other  evi- 
dence not  inconsistent  with  the  stipulated  facts  might  be  introduced 
by  either  party  on  another  trial.  The  stipulation  did  not  purport 
that  there  could  be  no  other  evidence  introduced.  The  facts  then 
stipulated  were  not  exclusive  of  other  evidence.  It  was  stipulated 
that  for  the  purposes  of  said  trial  the  statement  shall  be  considered 
by  the  court  to  be  in  evidence,  and  as  absolutely  true.  It  did  not 
preclude  other  evidence  of  facts,  in  terms  or  by  necessary  im- 
plication. We  think  this  followed  from  the  opinion  of  this  court 
holding  the  stipulated  facts  as  evidential  in  character.  When  a 
cause  is  remanded  for  a  new  trial,  the  parties  have  the  right  to 
introduce  new  evidence,  and  establi^  a  new  state  of  facts,  as  though 
no  trial  had  ever  been  had.  This  is  the  true  significance  of  the 
mandate.  A  new  trial  upon  precisely  the  same  evidence,  and  bjr 
the  same  court  without  a  jury,  would  be  not  so  much  a  new  trial  as 
a  mockery.  In  Dillon  v.  Cockcroft,  90  N.  T.  649,  there  was  a  similar 
stipulation  of  facts  made  before  trial,  which  appeared  on  the  face 
to  be  "a  statement  of  the  facts  in  this  action."  After  the  readin;;  of 
the  stipulation,  plaintiff  offered  himself  as  a  witness;  and  objection 
was  made  to  any  oral  evidence,  on  the  ground  that  the  facts  had 
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been  stipulated,  and  the  terms  of  the  stipulation  were  such  as  to 
show  the  understanding  to  be  that  no  other  testimony  should  be 
offered.  The  objection  was  overruled,  and  the  court  of  appeals,  in 
deciding  the  qu^tion,  say: 

"The  objection  urged  to  the  admission  of  oral  testimony  upon  the  ^ound  that 
the  facts  In  the  case  had  been  stipulated  by  both  parties,  and  that  the  stipula- 
tion precluded  other  testimony,  was  properly  overruled.  We  think  the  effect 
of  the  stipulation  was  not  to  preclude  other  evidence,  and  It  only  Included  the 
facts  therein  stated.  Other  proof  was  not  excluded,  without  a  clause  pro- 
viding to  that  effect."  Brenner  v.  Coerber,  42  111.  497;  Bush  v.  Bush,  170 
111.  623,  48  N.  E.  990:  Zaleskl  v.  Clark,  45  Ctonn.  397;  Dodge  ▼.  Gaylord,  53 
Ind.  365;  Eckert  v.  Blnkley,  134  Ind.  614,  33  N.  E.  619,  and  34  N.  B.  441; 
Minneapolis  MiU  Co.  v.  MlnneiM;)oliB  &  St.  L.  By.  Co.,  58  Mlon.  512,  60  N.  W. 
341. 

2.  The  stipulation  to  waive  a  jury,  and  to  try  the  case  before  the 
court,  only  had  relation  to  the  first  trial.  There  could  be  no  pre- 
sumption then  that  there  would  ever  be  a  second  trial;  and  there- 
fore it  should  not  be  presumed  that  the  parties,  in  matdng  the  stip 
nlation,  had  in  mind  any  possible  subsequent  trial  after  the  first,  to 
which  the  stipulation  could  refer.  The  right  of  trial  by  jury  in 
cases  at  law,  whether  in  a  civilpr  criminal  case,  is  a  high  and  sacred 
constitutional  right  in  Anglo-Saxon  jurisprudence,  and  is  expressly 
guarantied  by  the  United  States  constitution.  A  stipulation  for 
the  waiver  of  such  right  should  therefore  be  strictly  construed  in 
favor  of  the  preservation  of  the  right  Cross  v.  State,  78  Ala.  430; 
State  V.  Fonchet,  33  La.  Ann.  1154;  Dean  v.  Sweeney,  51  Tex.  242; 
Brown  v.  Chenoworth,  Id.  469;  Town  of  Carthage  v.  Buckner,  8 
m.  App.  152.  This  last-cited  case  was  very  similar  to  the  one  at 
bar,  and  the  conrt  says: 

"It  appears  that  on  the  first  trial  the  parties  entered  Into  a  written  stipula- 
tion of  facts  agreed  upon,  as  proven  on  the  trial,  and  also  that  a  Jury  should 
tie  waived,  and  the  case  submitted  to  the  court  for  trial.  On  the  second  trial, 
appellant  claimed  that  under  such  stipulation  a  Jury  should  again  be  waived, 
and  the  case  be  tried  by  the  court,  and  entered  a  motion  to  that  effect  The 
action  of  the  court  in  overruling  this  motion  is  one  of  the  errors  assigned. 
In  this  we  think  no  error  was  committed.  The  agreement  to  waive  a  jury 
only  bound  the  parties  to  the  mode  adopted— of  trial  by  the  court— to  that  one 
trial.  When  the  case  was  remanded  by  this  conrt  for  another  trial  in  the 
court  below,  both  parties  were  restored  to  their  original  right  of  trial  by  Jury. 
Each  party  Is  entitled  to  as  many  Juries  as  there  are  trials,  and  a  waiver  of  a 
Jury  on  one  trial  is  expended  by  that  trial."  Brown  v.  State,  89  Ga.  340,  15 
8.  E.  462.  ' 

The  rule  and  the  reason  for  it  are  fairly  laJd  down  by  the  supreme 
court  of  Alabama  in  Cross  v.  State,  78  Ala.  430,  as  follows : 

"We  need  not  decide  whether  the  defendant,  under  the  facts  of  this  case, 
flo  far  waived  his  right  of  trial  by  Jury  as  to  justify  the  Judge  of  the  county 
court  In  proceeding  to  try  the  cause.  •  *  *  Conceding  that  such  was  the 
case,  all  we  decide  is  that  the  agreement  to  waive  the  right  of  trial  by  Jury 
most  ordinarily  be  construed  to  apply  only  to  the  particular,  trial  at  which  It 
Is  made.  Such  a  waiver  is  a  renunciation  of  a  valuable  constitutional  right, 
and  most  be  strictly  construed.  It  may  well  be  supposed  that  a  defendant 
would  be  perfectly  willing  for  a  particular  Judge  to  try  him,  when  he  would 
not  risk  bis  successor,  or  that  he  would  be  willing  to  be  tried  the  first  time  by 
a  Judge,  when  he  would  not  submit  to  a  second  trial  by  the  same  Judge  after 
Buch  oflScer  had  convicted  him  one  or  more  times,  so  that  the  Judicial  mind 
might  not  afterwards  be  perfectly  free  from  the  Influence  of  a  bias  created 
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by  tbe  dreomBtances  ot  such  preylotis  conyictlon.  This  would  be  suffident 
ground  for  the  challenge  of  a  juror,  and  ought  not  to  be  considered  as  waired 
In  tbe  case  of  a  Judge,— at  least  on  doubtful  Implication."  Marton  v.  King, 
72  Ala.  354;  Stedman's  Heirs  v.  Stedman's  Bx'rs,  32  Ala.  525;  Benbvw  t. 
Bobbins,  72  N.  0.  422. 

Nor  is  this  court  ready  to  concede  tliat  the  waiver  of  the  right  of 
jury  trial  is  absolutely  binding  upon  the  party,  even  as  to  the  one 
trial  where  it  is  intended  to  be  applied.  A  stipulation  to  waive, 
followed  by  an  order  of  the  court,  is  not  in  the  nature  of  a  private 
contract  founded  upon  a  conaideration,  which  can  only  be  set  adde 
for  fraud.  It  is  a  proceeding  in  court,  which  is  liable  to  be  changed 
or  modified  or  set  aside  by  order  of  the  court,  in  its  discretion,  upon 
a  proper  showing.  And  where  the  circumstances  are  changed,  as 
in  the  case  of  a  change  in  judges,  or  other  conditions,  such  a  discre- 
tion to  relieve  from  a  waiver  might  very  properly  be  exercised  even 
on  the  first  trial.  A  change  in  the  court  or  in  the  counsel  might 
very  well  furnish  a  good  reason  for  allowing  the  waiver  to  be  with- 
drawn; and  where,  upon  a  proper  application,  the  circmustances 
se^n  to  justify  it,  we  think  that  a  liberal  discretion  shonld  be 
exercised  by  the  trial  court  in  allowing  either  party  to  withdraw 
from  such  a  waiver,  and  to  daim  his  right  under  the  constitution. 
The  judgment  of  the  circuit  court  is  reversed,  with  instructions  to 
grant  a  new  trial. 


COLUMBUS  SAFB-DBP08IT  CO.  v.  BURKE. 

(Circuit  Conrt  of  Appeals,  Seventh  Circnit.    July  26,  1888.) 

No.  479. 

1,   ASSroNMRNT  OF  EHBOR — RbVTBW. 

Brror  cannot  be  predicated  of  an  opinion  or  reason  given  by  tbe  eontt 
for  a  ruling,  but  must  be  of  the  ruling  itself. 
8.  Failure  to  Perform  Contract — Work  Beneficial  asd  Accepted  bt  D»- 

FBNDANT — ReCOVKRT   UPON  COMMON   COUNTS. 

Where  work  was  not  done  within  the  time,  or  in  the  manner,  stlpolated  ia 
tbe  contract,  but  was  beneficial  to  defendant  and  has  been  accepted  and 
enjoyed  by  him,  plaintiff  may  recover  therefor  upon  tbe  common  counts, 
though  he  cannot  recover  upon  tbe  contract. 
8.  Admissibilitt  of  Evidence  under  Special  Form  o»  Issue— Sufficiesct 
OF  Objection. 

The  general  objection  that  evidence  offered  Is  irrelevant  or  incompeteai 
is  not  sufficient  to  raise  the  question  of  competency  or  relevancy,  nnder 
the  special  form  of  the  issues  joined. 

4.  Written  Buildiro  Contract— Change  of  Plan  bt  Parol  Agr^bmext. 

Where,  by  the  terms  of  a  written  contract  a  building  was  to  be  erected 
according  to  plans  prepared  by  certain  architects,  and  snch  plans  were 
abandoned,  and,  In  pursuance  of  a  parol  agreement  between  tbe  parttea. 
the  building  was  erected  according  to  plans  prepared  by  the  contractor. 
the  work  was  done  under  a  parol  contract,  and  not  under  aucb  wrlUea 
contract 

5.  Dblat  in  Completing  Work— Change  of  Contract— E>vidence  ADMisstBt.K. 

The  Issue  was  whether  there  had  been  such  delay  In  completing  tbe 
work  as  would  justify  a  claim  for  the  liquidated  damages  provided  far 
in  a  written  contract  which  had  been  departed  from  by  parol  agreemeat 
of  the  parties.  HcW,  that  It  involved  the  Inquiry  whether  the  delay  was 
attributable  to  causes  provided  for  In  the  contract,  and  whether  tbe  pro- 
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▼islon  for  the  completion  of  the  work  at  the  date  Damed  had  been  wdlved; 
and  therefore  the  entire  conduct  of  the  partleB— tdl  they  did  and  all  ther 
said  to  each  other  in  reference  to  the  work— was  admissible  In  erldence. 

In  Error  to  the  Oircnit  Court  of  the  United  States  for  the  Northern 
DiTiaion  of  the  Northern  District  of  Illinois. 
L  K.  Bojesen,  for  plaintiff  in  error. 
William  E.  Church,  for  defendant  in  error. 

Before  HABLAN,  Circuit  Justice,  and  WOODS  aad  SHOWAL- 
TER,  Circuit  Judges.  ^ 

WOODS,  Circuit  Judge.  This  was  an  action  of  assumpsit,  the 
declaration  containing  only  the  common  counts.  The  answer  was: 
First,  non  assumpsit;  second,  that  the  several  supposed  causes  of 
action  mentioned  were  one,  to  wit,  a  supposed  cause  of  action  on  cer- 
tain contracts  in  writing,  copies  of  which  are  made  "exhibits"  (a  ques- 
tionable mode  of  pleading),  and  the  substance  thereof  alleged,  where- 
by the  defendant  in  error,  the  plaintiff  below,  undertook,  on  terms 
and  conditions  stated,  to  furnish  the  materials,  prepare,  put  in  place, 
and  finish  the  marble  and  mosaic  work  in  the  building  then  in  process 
of  construction  in  Chicago,  known  as  the  "Columbus  Memorial  Build- 
ing," one  of  the  provisions  of  the  contract  being  that  the  work  should 
be  finished,  except  the  two  south, stores  and  the  fourteenth  story,  on 
or  before  the  15th  day  of  April, '1893,  "and  in  default  thereof  that  ' 
he  would  pay  to  the  owner  |200  for  every  day  thereafter  that  the 
work  should  remain  unfinished,  as  and  for  liquidated  damages,"  but 
if  the  prosecution  or  completion  of  the  work  were  delayed  .by  the 
neglect  or  default  of  any  contractor,  or  by  any  alteration  in  the  work, 
or  by  damage  thereto  by  fire,  or  by  the  unusual  action  of  the  elements 
or  otherwise,  there  should  be  an  allowance  of  additional  time  beyond 
the  date  set  for  the  completion  of  the  work,  "but  no  allowance  was 
to  be  made  unless  a  claim  was  presented  in  writing  at  the  time  of 
such  obstruction  or  delay." .  It  is  alleged  "that  the  plaintiff  failed  to 
perform  the  contract  on  his  part  to  be  performed,  in  this,  that  he 
did  not  complete  the  work  and  furnish  the  materials,  except  the  two 
south  stores  and  the  fourteenth  story,  agreed  to  be  finished  by  him 
on  or  before  the  15th  day  of  April,  1893,"  nor,  in  fact,  "until  the  12th 
day  of  October,  1893,"  that  the  failure  to  complete  the  work  by  the 
time  stipulated  was  not  caused  by  the  delay  or  default  of  any  con- 
tractor, other  than  the  plaintiff,  nor  by  reason  of  any  alteration  in 
the  work,  nor  by  fire,  or  the  unusual  action  of  the  elements,  or  other- 
wise, but  wholly  by  the  fault  of  the  plaintiff,  that,  in  accordance  with 
a  provision  of  the  contracts,  the  plaintiff  and  the  defendant  appeared 
before  the  architects,  W.  W,  Boyington  &  Co.,  and  submitted  to 
them  the  claim  of  the  defendant  for  damages  for  the  default  of  the 
plaintiff,  and  that  Boyington  &  Co.  then  and  there  determined  the  de- 
fault to  be  for  the  period  of  180  days.     The  conclusion  of  the  plea  is: 

"That  by  reason  of  the  premises  the  plaintiff  became  Indebted  to  the  de- 
fendant for  the  sum  of  $30,000,  liquidated  damages,  arising  out  of  the  non- 
performance, as  hereinbefore  particularly  set  forth,  of  the  contract  on  which 
tbl8  suit  is  lirought;  and  it  makes  a  counterclaim  for  that  sum  against  the 
claims  of  the  plaintiff,  and  otters  to  apply  so  much  thereof  as  will  be  neces- 
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sary'to  discbarge  the  claim  of  the  plaintiff  upon  his  claim.  And  this  th-' 
defendant  Is  ready  to  verify;  wherefore  It  prays  judgment  If  the  plalnilS 
ought  to  bare  his  aforesaid  action  against  this  defendant." 

The  third  plea  contains  similar  averments,  and  condndes  as  fol- 
lows: 

"That  by  reason  of  the  premises  the  plaintiff  became  indebted  to  the  de- 
fendant in  the  contract  In  the  sum  of  $18,000  damages,  and  this  defendant 
recoups  said  sum  against  any  claim  the  plaintiff  may  have  growing  oat  of  the 
said  contracts,  apd  it  offers  to  apply  any  part  that  may  be  necessary  in  dis- 
charge of  the  ^intlfTs  claim.  And,  by  reason  of  the  premises  set  forth  in 
its  special  pleas,  It  Is  entitled  to  recover  a  judgment  against  the  plaintiff  for 
any  sum  that  may  be  found  in  Its  favor  in  excess  of  the  claims  of  the  plaintiff. 
And  this  the  defendant  Is  ready  to  verify;  wherefore  It  prays  Judgment  if  the 
plaintiff  ought  to  have  his  aforesaid  action  against  the  defendant,"  etc 

The  fourth  plea  need  not  be  noticed. 

To  the  second  and  third  pleas  severallj  the  plaintiff  replied  nil 
debit;  denied  the  execution  of  each  of  the  contracts  therein  set  np; 
and  alleged,  further,  that  the  work  and  materials  for  which  the  action 
was  brought  were  not  performed  and  furnished  under  the  contracts 
in  the  plea  mentioned  or  either  of  them. 

There  was  a  verdict  on  which  the  court  gave  judgment  for  the 
plaintiff  for  the  full  amount  of  his  demand. 

The  assignment  of  errors  contains  41  specifications,  but  there  has 
been  a  total  failure  to  comply  witi  the  requirements  of  rule  24  of 
this  court  that  the  brief  for  the  plaintiff  in  error  shall  contain,  after 
a  concise  abstract  or  statement  of  the  case,  "a  specification  of  the 
errors  relied  upon,"  setting  out,  in  cases  brought  up  by  writ  of  error, 
"separtktely  and  particularly  each  error  asserted  and  intended  to  be 
urged."  In  Vider  v.  O'Brien,  18  U.  S.  App.  711,  10  C.  C.  A.  3S5. 
and  62  Fed.  326,  the  intention  of  this  rule  was  declared  to  be  "that 
each  specification  of  the  brief  shall  conform  substantially,  if  not 
literally,  to  the  particular  assignment  (meaning  specification)  of  error 
of  which  it  is  predicated ;  and  for  convenience  there  ought  to  be  with 
each  specification,  in  the  brief,  a  reference  to  the  corresponding  as- 
signment of  error,  as  well  as  to  the  place  in  the  bill  of  exceptions  or 
other  part  of  the  record  where  the  alleged  error  is  shown."  It  will 
relieve  the  judges  of  this  court  of  much  needles^  labor  if  counsel  can 
be  prevailed  upon  to  take  the  little  pains  necessary  on  their  part  to 
comply  with  this  suggestion.  The  voluminous  briefs  for  the  plain- 
tiff in  error,  besides  Sie  lack  of  the  required  specification  of  errors 
relied  on,  contain  no  reference  to  the  portions  of  the  record  on  which 
the  chief  questions  discussed  are  supposed  to  have  arisen.  In  the  as- 
signment of  errors  following  some  of  the  specifications  is  the  state- 
ment that  the  ruling  was  excepted  to,  and  in  some  instances  the 
ground  of  exception  is  stated.  But  the  assignment  of  error  is  no 
proof  of  the  truth  of  these  statements,  which,  indeed,  shonld  be 
found  only  in  the  bill  of  exceptions  and  in  the  briefs  (Railroad  Co.  v. 
Mulligan,  34  U.  S.  App.  1,  14  C.  C.  A.  547,  and  67  Fed.  569;  Wood- 
bury V.  City  of  Shawneetown,  34  U.  S.  App.  655,  20  C.  C.  A.  400,  and 
74  Fed.  205) ;  and  the  court,  in  order  to  know  what  foundation  there 
is  for  any  of  the  numerous  errors  assigned,  must  make  for  itself,  in 
each  instance,  an  unaided  search  of  the  record.     The  questions  dis- 
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cussed,  however,  are  comparatiyely  few,  and  the  undue  labor  imposed 
would  have  been  much  less  if  the  briefs,  even  without  particular 
references  to  the  record,  had  contained  the  required  restatemwit  of 
the  errors  intended  to  be  urged. 

The  specifications  of  error  numbered  from  1  to  9  are  each  to  the 
eflfect  that  the  court  erred  in  holding  as  a  matter  of  law  a  particular 
proposition  stated.  If  the  court  so  held,  it  must  have  been  in  ruling 
upon  the  admission  or  rejection  of  evidence,  or  in  charging  the  jury, 
■and  error  should  have  been  assigned  upon  each  specific  ruling  in- 
tended to  be  brought  under  review.  Rule  11  of  this  court.  Error 
<:annot  be  predicated  of  an  opinion  or  reason  given  by  the  court  for  a 
■ruling,  but  must  be  of.  the  ruling  itself.  Bussell  v.  Kern,  34  U.  S. 
App.  90,  16  C.  C.  A.  154,  and  69  Fed.  94;  Caverly's  Adm'r  v.  Deere 
&  Ck).,  24  U.  S.  App.  617,  630,  13  C.  C,  A.  452,  and  66  Fed.  305; 
Insurance  Co.  v.  Hamilton,  22  XJ.  &  App.  648,  11  G.  C.  A  42,  and  63 
Fed.  93. 

The  tenth,  eleventh,  and  twelfth  specifications  are  to  the  effect  that 
the  court  erred  in  refusing  a  peremptory  instruction  in  favor  of  the 
defendant;  the  thirteenth,  fourteenth,  and  fifteenth  are  for  the  re- 
fusal of  requests  for  special  instructions;  the  sixteenth  to  the  thirty- 
ninth  are  upon  the  admission  of  evidence;  and  the  fortieth  and  forty 
*rst  are  upon  instructions  to  the  jury. 

The  chief  ground  on  which  a  reversal  of  the  judgment  rendered  is 
sought  is  that  evidence  was  admitted  over  objection  which,  by  a 
strict  and  quite  technical  rule  of  pleading  insisted  upon,  was  not  ad- 
missible. The  only  pleading  required  in  this  court  is  an  assignment 
of  errors,  and,  when  it  is  sought  thereby  to  present  a  purely  technical 
-question  of  pleading  in  the  trial  court,  there  could  be  no  injustice  in 
exacting  of  the  plaintiff  in  error  a  strict  adherence  to  the  rule  of 
pleading  here. 

The  original  brief  of  the  plaintiff  in  error  is  an  elaborate  discussion 
of  the  following  propositions: 

"(1)  Under  the  pleadings  in  this  cause  defendant  in  error,  in  order  to 
recover,  was  bound  to  prove  that  he  had  performed  the  contract  fully, 
and  that  all  that  remained  to  be  done  was  for  the  plaintiff  in  error  to 
pay  the  contract  price. 

"(2)  Even  though  it  be  held  that  waiver  might  be  shown  where  the 
pleadings  consist  only  of  the  common  counts  and  general  issue,  where 
the  contract  relied  on  as  the  defense  is  pleaded  by  the  defendant,  and 
the  plaintiff  is  afforded  an  opportunity  to  reply  a  waiver  of  its  terms, 
and  fails  to  do  so,  but,  on  the  contrary,  elects  to  take  issue  on  the  fact 
whether  the  work  sued  for  was  done  under  the  contract  pleaded,  with- 
out replying  a  waiver,  then  the  plaintiff  is  precluded  from  proving  on 
the  trial  a  waiver  which  he  failed  to  rely  on  in  his  pleadings. 

"(3)  Even  though  evidence  of  waiver  be  held  admissible  under  the 
pleadings,  still  the  entire  evidence  of  defendant  in  error  fails  in  law 
to  establish  a  waiver  of  the  terms  of  the  contract  pleaded. 

"(4)  Even  though  it  be  assumed  that  Mr.  Furber  on  behalf  of  the 
plaintiff  in  error  could  waive  any  of  the  provisions  of  the  contract  of 
December  3d  between  the  Fuller  Company  and  defendant  in  error,  the 
evidence  is  insufficient  in  law  to  show  such  waiver. 
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"(5)  The  charge  of  the  court,  in  effect,  eliminated  the  question  of 
waiver  of  the  terms  of  the  contract,  and  told  the  jury  that,  notwith- 
standing that  the  express  terms  of  the  contract  prescribed  the  maimer 
in  which  the  delay  caused  by  other  contractors  should  be  ascertained 
and  allowed  for,  the  defendant  in  error  was  entitled  to  allowance  for 
delay  so  caused,  without  complying  with  the  terms  of  the  contract  is 
this  regard. 

"(6)  The  cause  of  the  plaintiff  in  error  was  seriously  prejudiced  by 
the  admission  of  incompetent  evidence  over  its  objections." 

Under  the  first  of  these  propositions  it  is  contended,  without 
pointing  out  any  particular  ruling  of  the  court  assigned  as  error,  and 
of  a  character  to  raise  the  question,  that  the  plaintiff  could  not  re- 
cover upon  the  common  counts  by  proving  work  done  under  a  special 
contract,  which  he  had  not  performed  in  all  its  terms,  though  he 
might  be  able  to  prove,  if  the  evidence  were  competent,  a  waiver  of 
the  unperformed  terms  by  the  other  party.  The  contrary  was  held 
by  this  court  in  Elevator  Co.  v.  Clark,  53  U.  S.  App.  257,  26  C.  C.  A. 
100,  and  80  Fed.  705,  where  it  is  said  that  "when  the  work  contracted 
to  be  done  was  not  performed  within  the  stipulated  time  or  in  the 
stipulated  manner,  and  yet  was  beneficial  to  the  defendant  and  has 
been  accepted  and  enjoyed  by  him,  the  plaintiff  cannot  recover  upon 
the  contract  because  he  has  departed  from  it,  but  may  recover  upon 
the  common  counts";  and  the  proposition  is  well  supported  by  the 
authorities  cited,  including  decisions  of  the  supreme  court  of  Illinois. 
But  later  decisions  of  that  court  are  cited  (City  of  Peoria  r.  Fmin- 
Bambrick  Const.  Co.,  169  111.  86,  48  N.  E.  435,  and  Parmly  v.  Farrar. 
169  HI.  606,  48  N.  E.  693),  which,  it  is  said,  support  the  proposition 
of  the  plaintiff  in  error.  Without  going  into  an  analysis  of  these 
decisions,  in  order  to  determine  whether  they  are  distinguishable  from 
the  earlier  cases  and  from  the  case  at  bar,  it  would  be  enough  to  say, 
if  it  were  necessary  here  to  say  anything  upon  the  point,  that  thev 
were  not  handed  down  until  after  this  case  had  been  tried,  and.  if 
they  depart  from  the  rule  recognized  in  Elevator  Co.  v.  Clark,  the 
judgment  below  should  not  on  that  account  be  reversed.  Section 
914  of  the  Revised  Statutes  does  not  mean  that  judgments  in  the 
national  courts  rendered  in  conformity  to  the  practice  and  pleadings 
"existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the  state"" 
shall  be  reversed  because  of  a  departure  from  that  practice  declared 
in  subsequent  decisions  of  the  state  courts.  The  question,  however, 
is  not  in  this  record,  because  it  has  not  been  pointed  out  and  we 
have  not  found  that  any  evidence  was  admitted  over  the  particolar 
objection  now  urged.  It  is  a  salutary  rule  that  a  party  excepting 
to  the  admission  of  evidence  must  state  his  objection  specificallr. 
Camden  v.  Doremus,  3  How.  515;  Burton  v.  Driggs,  20  Wall.  125; 
Springer  v.  U.  S.,  102  U.  S.  586;  Wood  v.  Weimar,  104  U.  S.  786; 
Railroad  Co.  v.  St.  John,  29  C.  C.  A.  634,  85  Fed.  806.  The  genonl 
objection,  which  in  some  instances  appears  to  have  been  made  below, 
that  the  evidence  offered  was  irrelevant  or  incompetent,  is  not  suf- 
ficient to  raise  the  question  of  competency  under  the  special  form  of 
the  issues  joined,  of  which  not  even  a  remote  suggestion  seems  to  have 
been  made  at  the  trial. 


Digitized  by 


Google 


GOLDUBOS  SAFE-DEPOSIT  CO.  V.  BUBKB.  635 

The  second  proposition, — in  support  of  which  are  cited  Carroll  Co. 
T.  Collier,  22  Grat.  302;  Diehle  v.  Insurance  Co.,  58  Pa.  St  443; 
Railroad  Co.  t.  Howard,  13  How.  335;  Oregonian  By.  Co.  v.  Oregon 
Ey.  &  NaT.  Co.,  22  Fed.  249;  Knight  t.  Insurance  Co.,  14  Phila.  187; 
Davis'  Adm'r  v.  Thomas,  5  Leigh,  4;  7  Bob.  Prac.  tit.  "Keplications," 
p.  923;  2  Herm.  Estop,  par.  1304, — asserts  a  still  more  rigid  and 
technicjal  mle  of  pleading,  and  there  is  therefore  a  correspondingly 
stronger  reason  for  enforcing  the  requirement  that  the  specific  objec- 
tion to  the  admission  of  the  evidence  should  have  been  stated  to  the 
circuit  court.  That  not  having  been  done,  the  objection  ought  not 
to  meet  with  favor  here. 

Another  reason  why  the  objection  cannot  prevail  is  that  the  spe- 
cial plea  on  which  it  depends  was  not  strictly  proved,  while,  on  the 
contrary,  it  was  proved,  as  alleged  in  the  replication,  that  the  work, 
of  whidi  the  plaintiff  sought  to  recover  the  value  or  price,  was  not 
done  under  the  contract  set  up  in  the  pleas.  By  that  contract  the 
work  was  to  be  done  according  to  the  plans  and  specifications  pre- 
pared by  the  architects.  It  is  established  beyond  question  that,  if 
there  ever  were  such  plans  prepared,  they  were  abandoned,  the 
architects  not  being  skilled  in  or  capable  of  judging  of  that  kind  of 
work,  and  that  the  appellee  himself,  at  the  request  of  the  plaintiff 
in  error,  prepared  the  plans  and  designs,  under  which  the  work  was 
prosecuted  and  finished  according  to  his  own  judgment.  If,  there- 
fore, the  written  contract  in  other  respects  remained  in  force  between 
the  parties,  it  was  not  the  whole  contract,  and,  the  remainder  of  the 
agreement  being  in  parol,  the  contract  between  the  parties,  strictly 
speaking,  was  a  parol  contract,  though  evidenced  in  part  by  the  so- 
called  written  agreements,  and  necessarily  remained  in  parol  notwith- 
standing the  subsequent  execution  of  writings  in  which  the  prior 
written  contracts  were  mentioned  as  the  contracts  under  which  the 
work  was  being  or  to  be  done.  See  Stagg  v.  Compton,  81  Ind.  171. 
The  plea  that  the  work  was  done  under  the  written  contracts  set  ujf 
was  one  which,  if  treated  as  a  plea  in  bar  of  the  action  (practically 
a  plea  in  abatement),  required  strict  proof,  and  the  evidence  being 
clear  and  undisputed  that  the  contract  in  a  material  part  was  in 
parol,  and  was  modified  from  time  to  time  by  parol  agreements  of 
the  parties  as  the  work  progressed,  it  must  be  siiid  that  the  proof 
establishes  the  replication  rather  than  the  plea,  and,  if  in  that  respect 
there  was  err^r  in  the  charge  of  the  court,  it  was  in  favor  of  the 
plaintiff  in  error. 

It  may  be  observed,  in  respect  to  both  the  first  and  second  propo- 
sitions, that  the  alleged  failure  of  the  plaintiff  to  complete  the  work 
before  the  time  stipulated  was  a  breach  of  no  absolute  term  of  the 
written  contract,  but  was  rather  the  stipulated  basis  or  condition  of 
liability  on  the  part  of  the  plaintiff,  in  accordance  with  the  agreement, 
to  pay  the  sum  of  |200  as  liquidated  damages  for  each  day  of  un- 
excused  delay.  In  apparent  recognition  of  this  view,  the  special 
pleas  of  the  plaintiff  in  error  seem  to  have  been  drawn  on  the  theory 
of  set-off  or  counterclaim  rather  than  in  bar  of  the  action.  What- 
ever doubt  there  may  be  of  the  theory  of  the  pleas  should  be  resolved 
against  the  pleader. 
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The  third  proposition,  as  worded,  calls  for  the  weighing  of  evidence 
in  order  to  determine  a  question  of  fact.  It  is  well  settled  that  no 
such  question  can  be  considered  on  a  writ  of  error.  Runkle  v.  Bnm- 
ham,  153  U.  S.  216,  14  Sup.  Cft.  837;  Doolej  v.  Pease,  88Pei  446. 
The  discussion  which  follows  the  proposition  is  upon  the  quite  differ- 
ent question,  whether  "the  evidence  of  the  plaintiff  tended  to  prove  a 
waiver  of  the  provisions  and  conditions  precedent  to  recovery  con- 
tained in  the  written  contract  dated  December  3,  1892,"  Without 
entering  into  a  rehearsal,  it  is  enough  to  say  that,  in  our  judgment, 
there  was  abundant  evidence  in  that  direction. 

The  fourth  proposition  as  worded  also  presents  a  question  of  fact 
which  cannot  be  considered,  and  that  there  was  evidence  tending  to 
prove  the  fact  is  sufSciently  clear. 

It  follows  from  what  has  been  said  that  no  substantial  error  was 
committed  in  admitting  evidence  or  in  giving  or  refusing  instructions. 
An  admission  made  at  the  trial  eliminated  every  important  question 
but  one.  "We  do  not  dispute  that  the  work  was  eventually  com- 
pleted," said  counsd;  "there  is  no  dispute  about  the  work;  the 
question  is  whether  the  work  was  done  at  the  time  in  the  contract 
provided  for."  There  is  therefore  no  merit  in  tiie  question  whether 
the  architects  had  given  a  certificate  of  satisfaction  with  the  work; 
and,  if  in  itself  that  question  might  have  been  of  significance,  there 
is  evidence  to  warrant  the  conclusion  that  the  stipulation  for  that 
certificate  was  waived.  Burke  did  the  work  by  his  own  plans  and 
according  to  his  own  competent  judgment,  as  it  was  intended  he 
should  do.  Whether  there  was  snch  delay  in  finishing  the  work  as 
to  justify  the  assertion  of  a  clidm  for  the  liquidated  damages  stipu- 
lated was  a  question,  under  the  special  pleas,  of  which  the  burden  of 
proof  was  upon  the  plaintiff  in  error.  It  was  not  a  narrow  question  of 
pleading,  but  involved  the  inquiry,  not  only  whether  the  delay  was 
attributable,  in  whole  or  part,  to  any  of  the  causes  provided  for  in 
the  contract,  but  whether  the  provision  for  completion  of  the  work 
by  the  date  named  was  waived  by  the  parties.  Touching  that  qnes- 
tion,  the  entire  conduct  of  the  parties  in  reference  to  the  work,  chais- 
es in  the  work  originally  contemplated,  contracts  for  additional  work, 
all  that  they  did,  and  all  that  they  said  to  each  other,  however  remote 
the  bearing,  was  admissible  in  evidence.  There  is  certainly  no  sub- 
stantial error  manifest  in  the  record.  The  judgment  is  therefore 
afSrmed.  ^ 


OBAND  TKUNK  BY.  CO.  v.  CENTRAL  VT.  E.  Ca 

(Circuit  Court,  D.  Vermont.    July  15,  1898.) 

Railroadb— RKCBivEBaHip— Operatino  Expenses. 

Cars  furnished  to  a  railroad  by  other  roads  In  the  coarBe  of  busIneBS  ai« 
materials  furnished  for  the  operation  of  the  road,  and  claims  for  their 
Ices  when  destroyed  and  not  returned  are  properly  payable  by  receiven 
under  an  order  for  the  payment  of  claims  for  expenses  of  operation. 

Henry  Q.  Newton,  for  claimants. 

Charles  M.  Wilds,  for  Orand  Trunk  By.  Co. 

Elmer  P.  Howe,  for  American  Loan  &  Trust  Co. 
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WHBELEB,  District  Jndge.  Tbia  canse  has  now  been  heard  apon 
the  objections  of  the  American  Loan  &  Tmst  Company,  tmetee  in  the 
mortgages,  to  specific  six  montlis'  claims  for  materials  and  supplies 
shown  by  the  report  of  the  receivers  in  claBsiflcation.  The  first  of 
these  objections  is  to  "all  claims  for  supplies  furnished  prior  to  Septem- 
ber 20,  1895."  The  second  and  third  are  waived.  The  fourth  is 
to  a  specific  list,  by  name  of  claimant,  number  of  voucher,  and  amount, 
referring  to  Schedule  No.  1,  A,  filed  as  a  part  of  the  report  March  8, 
1898,  the  most  numerous  and  important  of  which  are  claims  for  cars 
destroyed,  belonging  to  other  roads  and  companies,  in  the  operation 
of  these  roads  during  the  six  months  in  question.  Upon  the  appoint- 
ment of  the  receivers,  March  20,  1896,  they  were  directed  to: 

"Third.  Pay  all  Just  claims  and  accounts  for  labor,  suppIleB,  professional 
services,  salaries  of  officers  and  employes,  remaining  unpaid,  and  tbat  have 
been  earned  or  have  matured  within  six  months  prior  to  this  order.  Fourth. 
All  loss  and  damage  claims  arising  from  the  operation  of  said  property-  as  in 
their  Judgment,  on  examination,  are  proper  to  be  paid,  as  expenses  of  opera-' 
tlon." 

This  order  is  the  basis  of  all  others  upon  this  subject;  and  it  has 
not  been  changed  or  modified  in  any  manner,  except  that  payment 
under  it  was,  on  motion  of  this  mortgage  trustee,  restrained  by  the 
order  of  May  29, 1896,  until  a  detailed  and  classified  statement  should 
be  filed  by  the  receivers,  and  further  order  of  the  court  AH  subse- 
quent orders  have  been  in  modification  of,  and  operative  only  upon, 
this  restraining  order.  A  list  of  the  claims  on  that  schedule  (No.  1, 
A)  that  accrued  prior  to  September  20,  1895,  and  matured  subse- 
quently, was  filed  by  the  receivers  July  5,  1898,  by  order  of  court, 
as  an  addition  to  their  former  report  In  decisions  and  orders  sub- 
sequent to  May  29, 1896,  the  expression,  "furnished  within  six  months" 
prior  to  the  receivership,  and  perhaps  others  similar,  have  been  used, 
without  carrying  out  the  full  expression,  "or  have  matured  within  six 
months,"  of  the  original  order,  for  brevity,  and  without  any  intention  of 
affecting  in  any  way  the  scope  of  that  order.  This  hearing  has  been  had 
upon  continuation  of  a  motion  to  modify  the  restraining  order,  and  the 
modification  should  be  adapted  to  fit,  and  not  to  narrow,  the  de- 
scriptions of  claims  in  the  (Higinal  order,  which  are  not  now,  and  have 
not  been  since  it  was  made,  the  subjects  of  consideration.  The  six 
months  was  fixed  upon  as  a  time  that  would  probably  fairly  cover 
claims  for  current  operating  expenses  for  keeping  the  property  a-going, 
and  preserving  its  value,  up  to  the  time  of  the  receivership,  and  to 
leave  out  those  which  had  been  allowed  to  become  mere  debts.  The 
claims  on  this  list  of  July  5th  appear  to  come  fully  within  the  terms 
of  the  original  order,  except  that  some — like,  for  example,  those 
specified  as  in  vouchers  Nos.  1,184,  1,905,  and  2,401,  which,  from  the. 
dates  and  nature  of  the  services,  would  not  be  likely  to  mature  within 
the  six  months — probably  came  into  the  list  by  mistake.  T^e  re- 
straining order  should,  in  this -view,  be  so  modified  as  to  allow  the  pay- 
ment of  the  same  per  cent  of  such  of  the  claims  on  this  list  of  July  8th 
as,  upon  review  by  the  receivers,  shall  appear,  by  the  terms  upon 
which  they  were  furnished,  not  to  have  matured  till  within  the  six 
months,  as  upon  those  furnished  within  that  time.     The  specific  claims 
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for  can  deetroyed  would  fall  within  the  description  of  those  for 
damages  in  the  original  order,  which  remains  in  force  as  to  these,  ex- 
cept as  stayed  for  the  reasons  already  mentioned.  The  cars  de- 
stroyed in  ^e  operation  of  the  roads  were  materials  furnished  fot 
the  purpose  of  operating  them,  and  they  come  within  the  description 
of  materials  furnished,  and  paying  for  them  appears  to  be  paying  op- 
erating expenses.  The  payment  for  detectives  to  prevent  loss  is  of 
the  same  nature  as  payment  for  insurance  to  recover  for  loss,  objection 
to  which  is  waived.  As  to  the  claims  in  vouchers  Nob.  1,805,  3,516. 
and  3,987,  to  which  there  aj^ear  to  be  offsets  of  about  the  same  or 
greater  amounts,  the  sef-offs  should  apparently  be  allowed  to  be 
made,  and  the  balances  be  collected.  Tlie  money  in  vouchers  Nos. 
3,892  and  3,894,  paid  by  a  station  agent  for  overcharges  on  freight, 
should  have  been  taken  out  when  he  turned  over  the  money  in  lus 
hands,  and  should  be  returned  now.  The  money  in  No.  3,910,  re- 
ceived for  com  sold,  would  seem  to  be  held  in  trust,  and  it  should 
be  restored. 

Many  objections  have  been,  with  much  fairness,  waived  by  counsel, 
on  explanation,  and  these  considerations  appear  to  cover  all  the  rest, 
except  No.  3,  for  a  retainer  of  counsel  in  matters  not  appearing  to  be 
connected  with  the  operation  of  the  roads,  and  Nos.  4,346  and  7,107. 
for  the  assessments  of  a  railroad  association,  which  do  not  appear  to 
fall  within  the  description  of  operating  or  preserving  expenses  of  the 
properly. 

Objections  overruled,  except  as  to  claims  for  supplies  that  matnred 
before  September  20,  1895,  and  those  specified  in  vouchers  Nos.  3, 
4,346,  and  7,107. 


aRBBNBBIBR  DISTILLERY  CO.  V.  JOHNSON,  Internal  Revenue  CoUector. 

et  al. 

(Gircait  Court  of  Appeals,  Slxtb  Ctrcnit    Jtdy  6,  1808.) 

No.  616. 

1.  Ihtbkraii  Rrvendb— KBMiestoH  OF  Whibkt  Tax. 

Under  the  Internal  revenue  laws,  the  tax  on  spirits  attaches  as  soon  as 
they  come  into  existence,  and  must  be  paid  by  the  manufacturer,  even  tn 
case  of  their  destruction,  unless  the  circumstances  ou  which  he  relies  for 
exemption  come  within  the  particular  description  in  some  one  of  titt 
remedial  statutes. 

2.  Same— Sffrtts  Dbstboteo  iir  Transit. 

Under  section  56  of  the  act  of  August  28,  1894,  providing  for  the  estab- 
lishment of  general  bonded  warehouses,  the  provisions  for  allowance  for 
loss  by  fire  or  other  unavoidable  accident  do  not  extend  to  the  cose  of  such 
a  loss  while  spirits  are  in  transit  from  a  distillery  warehouse  to  a  general 
bonded  warehouse. 

In  Error  to  the  Circuit  Court  of  the  United  States  fbr  the  District 
of  Kentucky. 

This  was  an  action  by  the  Qreenbrier  Distillery  Company  against 
Ben  Johnson,  collector  of  internal  revenue  for  the  Fifth  district  of 
Kentucky,  and  the  Fidelity  &  Deposit  Company  of  Maryland,  tht* 
surety  on  Johnson's  ofQcial  bond,  to  recover  the  amount  of  internal 
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rereniio  taxes  exacted  upon  certain  spirits  destroyed  in  a  railroad  col- 
lision. In  the  circuit  court  a  demurrer  to  the  amended  petition  was 
sustained,  and  judgment  entered  for  defendant,  to  review  which  the 
plaintiff  sued  out  this  writ  of  error. 

Helm  &  Bruce,  for  plaintiff  in  error. 
W.  M.  &aith,  for  defendants  in  error. 

Before  TAFT  and  LUBTON,  Circuit  Judges,  and  CiLABK,  District 
Judge. 

TAFT,  Circuit  Judge.  The  plaintiff,  the  Greenbrier  Distilling 
Company,  is  a  distiller  of  whisky  in  Nelson  county,  Ky.  Under  an  act 
of  congress  approved  August  28,  1894,  providing  for  general  bonded 
warehouses.  It  transported  from  its  distillery  warehouse  in  that 
county  to  the  general  bonded  warehouse  in  California  65  barrels  of 
whisl^.  In  the  course  of  the  transportation,  the  whied^y  was  totally 
destroyed  by  an  accidental  railway  collision  in  the  state  of  Alabama. 
Ben  Johnson,  the  collector  of  internal  revenue  for  the  Fifth  district 
of  Kentucky,  demanded  and  collected  tram  the  plaintiff  $3,259.08  as 
the  internal  revenue  tax  upon  these  65  barrels  of  whisky  that  were 
destroyed.  The  payment  was  made  under  protest,  because  of  a 
threat  by  the  collector  to  seize  plaintiff's  distillery.  The  plaintiff  ap- 
pealed ^om  the  collector  to  the  commissioner  of  internal  revenue, 
who  held  that  there  was  no  provision  of  law  for  the  refunding  of  tax 
legally  collected  on  spirits  in  transportation  from  a  distillery  ware- 
house to  a  general  bonded  warehouse. 

Section  51  of  the  act  to  reduce  taxation,  to  provide  revenue  for  the 
government,  and  for  other  purposes,  passed  August  27,  1894  (28  Stat. 
564),  authorizes  the  commissioner  of  internal  revenue  to  establish 
one  or  more  warehouses,  not  exceeding  ten  in  any  district,  to  be 
known  and  designated  as  "general  bonded  warehouses,"  and  to  be 
used  exclusively  for  the  storage  of  spirits  distilled  from  material  other 
than  fruit 

Section  52  provides  that  any  distilled  spirits  made  from  materials 
other  than  fruit,  and  lawfully  deposited  in  a  distillery  warehouse, 
may,  upon  application  of  the  distiller  thereof,  be  removed  from  such 
distillery  warehouse  to  any  general  bonded  warehouse  established 
under  the  provisions  of  the  preceding  section ;  and  the  removal  of  said 
spirits  to  said  general  bonded  warehouse  shall  be  under  such  regula- 
tions, and  after  making  such  entries,  and  executing  and  filing  with 
the  collector  of  the  district  in  which  the  spirits  were  manufactured 
such  bonds  and  bills  of  lading,  and  the  giving  of  such  other  addi- 
tional security,  as  may  be  prescribed  by  the  commissioner  of  internal 
■  revenue  and  approved  by  the  secretary  of  the  treasury. 

Section  54  provides  that  any  spirits  removed  in  bond  as  aforesaid 
may,  upon  their  arrival  at  a  general  bonded  warehouse,  be  deposited 
therein  upon  making  such  entries,  filing  such  bonds  and  other  securi- 
ties, and  under  such  regulations  as  shall  be  prescribed  by  the  com- 
missioner of  internal  revenue,  with  the  approval  of  the  secretary  of 
the  treasury.     It  further  provides  that  one  of  the  conditions  of  the 
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warehonsiog  bond  shall  be  that  the  principal  named  in  the  bond  shall 
pay  the  tax  on  the  spirits. 

Section  66  provides  that  any  spirits  may  be  withdrawn  once,  and 
no  more,  from  one  general  bonded  warehouse  for  transportation  to 
another  general  bonded  warehouse,  and,  when  intended  to  be  so  with- 
drawn, shall  have  affixed  thereto  another  general  bonded  warehouse 
stamp  indicative  of  such  intention;  and  the  withdrawal  of  such 
spirits,  and  their  transfer  to  and  entry  into  sach  general  bcmded 
warehouse,  shall  be  under  such  regulations  and  upon  the  filing  of  such 
notices,  entries,  etc.,  as  the  commissioner  of  internal  revenue,  with 
the  approval  of  the  secretary  of  the  treasury,  may  frran  time  to  time 
prescribe. 

Section  66,  which  is  the  section  whose  constmction  is  here  in  con- 
troversy, provides  as  follows: 

"That  the  provisions  of  existing  law  in  regard  to  the  withdrawal  of  dis- 
tilled spirits  from  warehouses  upon  payment  of  tax  or  for  exportation,  or  for 
transfer  to  a  manufacturing  warehouse,  and  as  to  the  gauging,  marlcing. 
branding  and  stamping  of  the  spirits  upon  such  withdrawals,  and  in  regard  to 
withdrawals  for  the  use  of  the  United  States  or  sclentltic  institutions  or  col- 
leges of  learning,  including  the  provisious  for  allowance  for  loss  hy  accidental 
fire  or  other  unavoidable  accident,  are  hereby  extended  and  made  applicable 
to  spirits  deposited  in  general  bonded  warehouses  under  this  act." 

Th»  provisions  for  allowance  for  loss  by  accidental  fire  or  other 
unavoidable  accident  are: 

First.  Section  8  of  the  act  of  May  28, 1880  (1  Supp.  Rev.  St.  p:  287). 
releases  the  distiller  from  the  payment  of  tax  upon  spirits  destroyed 
by  accident  while  in  the  process  of  manufacture. 

Second.  Whenever  the  manufacture  of  spirits  has  been  completed, 
it  is  drawn  off  into  cisterns,  where  it  is  allowed  to  stand  not  exceed- 
ing three  days  before  being  carried  into  the  distillery;  but  if  it  is 
destroyed  before  being  drawn  off  and  carried  into  the  distillery  ware- 
house, the  tax  is  remitted  by  the  act  of  March  1, 1879,  amending  sec- 
tion 3221,  Rev.  St.  (1  Supp.  Rev.  St.  p.  235). 

Third.  When  the  whisky  is  destroyed  in  the  distillery  warehouse, 
section  3309  provides  for  the  remission  of  the  tax. 

Fourth.  If  the  spirits  are  removed  from  a  distillery  warehouse  to 
a  manufacturer's  warehouse,  and  are  lost  in  the  course  of  such  re- 
moval, section  15  of  the  act  of  May  28,  1880,  provides  for  the  remis- 
sion of  the  tax  as  follows: 

"That  where  spirits  are  withdrawn  from  distillery  warehouses  for  transfer 
to  manufacturing  warehouses  under  the  provisions  of  this  act,  it  shall  be 
lawful  under  such  rules  and  regulations  and  limitations  as  shall. be  prescribed 
by  the  commissioner  of  internal  revenue,  with  the  approval  of  the  secretary 
of  the  treasury,  for  an  allowance  to  be  made  for  lealtage  or  loss  by  any  un- 
avoidable accident  and  without  any  fraud  or  negligence  of  the  distiller, 
owner,  exporter,  carrier  or  their  agenta  or  employes,  occurring  during  trans- 
portation from  a  distillery  warehouse  to  a  manufacturing  warehouse." 

Fifth.  A  similar  provision  is  made  wh»e  the  spirits  are  removed 
from  a  distillery  warehouse  for  the  purpose  of  export  by  the  act  of 
December  20, 1879,  amending  section  3330  of  the  Revised  Statutes,  a» 
follows: 
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"That  where  «plrirB  are  withdrawn  from  distillery  warehouses  for  exporta- 
tion according  to  law,  It  shall  be  lawful,  under  such  rules  and  regulations  and 
limitations  as  shall  be  prescribed  by  the  commissioner  of  internal  revenue, 
with  the  approval  of  the  secretary  of  the  treasury,  for  an  allowance  to  be  made 
for  leakage  or  loss  by  any  unavoidable  accident,  and  without  any  fraud  or 
negligence  of  the  distiller,  owner,  exporter,  carrier  or  their  agents  or  em- 
ployes, occurring  during  transportation  from  a  distillery  warehouse  to  the  port 
of  export." 

It  is  preaeed  upon  the  coTirt  that  these  varions  equitable  provisions 
for  relieving  the  distiller  from  the  payment  of  tax  open  whisky  de- 
stroyed, whether  it  be  in  process  of  manufacture  or  in  the  cistern,  in 
the  distillery  warehouse  or  in  transportation  to  the  manufacturing 
warehouse,  or  for  e:!(port,  require  the  court  to  constrae  section  54  of 
the  act  of  August  28,  1894,  liberally,  so  as  to  grant  the  same  relief 
for  whisky  which  is  destroyed  while  in  transit  to  a  general  bonded 
warehouse  from  a  distillery  warehouse.  It  is  conceded  that  the  tax 
attaches  to  the  spirits  as  soon  as  they  come  into  existence  (Bev.  St 
§  3248);  and  it  mast  be  furth»'  conceded  that  the  tax  is  to  be  paid 
by  the  manufacturer  unless  he  can  put  his  finger  upon  some  clause 
which  relieves  him  from  its  payment.  The  particularity  with  which 
congress  specifies  the  circumstances  under  which  the  tax  can  be  re- 
mitted is  itself  significant  of  the  16gislative  intention  that,  unless  the 
claim  of  exemption  from  the  payment  of  the  tax  comes  within  the  par- 
ticnlar  description  in  some  one  of  the  remedial  statutes,  it  shall  not 
be  allowed.  Congress  might  easily  have  adopted  a  general  law  au- 
thorizing a  remission  of  the  tax  entitling  the  distiller  to  relief  in  re- 
spect to  whisky  destroyed  before  the  tax  is  paid,  and  while  it  remains 
in  the  custody  of  the  ofScers  of  the  government,  but  it  has  not  done 
89.  It  has  specified  each  case,  and,  unless  the  plainti£E's  case  comes 
within  one  of  them,  he  is  without  rr medy. 

Section  56  applies  to  spirits  after  they  have  been  in  general  bonded 
warehouses  under  the  act.  It  applies  to  their  withdrawal  from  such 
warehouses  upon  payment  of  tax  or  for  exportation  or  for  transfer  to 
the  manufacturing  warehouse  or  for  use  of  the  United  States  or 
scientific  institutions  or  colleges  of  learning.  It  refers  to  the  gaug- 
ing, marking,  branding,  and  stamping  of  the  spirits  upon  such  with- 
drawal. Sections  62,  53,  and  54  contain  the  provisions  as  to  the 
removal  from  the  distillery  warehouse  to  the  general  bonded  ware- 
house. Sections  55  and  56  refer  to  the  conditions  under  which  spir- 
its deposited  in  the  general  warehouses  may  be  either  kept  there  or 
may  be  removed.  It  is  clear,  therefore,  that  the  provisions  for  al- 
lowance for  loss  by  accidental  fire  or  other  unavoidable  accident  refer 
to  such  spirits  after  they  have  been  deposited  in  the  general  bonded 
warehouse,  and  not  to  spirits  in  course  of  transoortation  to  it.  There 
may  be  the  same  equitable  ground  for  the  remission  of  tax  on  whisky 
which  is  being  removed  from  the  distillery  warehouse  to  the  general 
bonded  warehouse  as  there  is  for  its  remission  when  in  transit  from 
the  distillery  warehouse  to  the  manufacturing  warehouse  or  for  ex- 
portation. But  it  is  a  complete  answer  to  this  suggestion  to  say 
that  congress  has  not  provided  a  remission  in  such  a  case.  By  no 
natural  construction  of  the  words  used  in  section  56  can  they  be  ex- 
tended to  covCT  a  case  of  spirits  before  they  have  reached  the  general 
88F.— 41 
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bonded  warehouse.  This  was  the  view  which  was  taken  by  the  court 
bdow.  The  issue  was  made  by  demurrer  to  the  amended  petition, 
the  demurrer  was  sustained,  and  a  judgment  entered  for  the  defend- 
ant    The  judgment  of  the  circuit  court  is  affirmed. 


ATWATER  et  al.  t.  0A8TNEB  ct  aL 

(Circuit  Court  of  Appeals,  First  Circuit.    June  1,  1898.) 

No.  239. 

L  TbADK-NaMSS— PRBLnUNABT  iKJDirCTION— PuBIjIC  Acquibscbrck. 

The  word  "PocabontaB"  having  been  used  by  complainant  as  a  trade- 
name for  coal  for  fully  20  years,  with  unbrol^en  public  acquiescence,  and 
Bucb  trade-name  having  been  sustained  and  its  infringement  enjoined  br 
the  circuit  court  of  another  circuit,  held,  that  a  preliminary  Injnnctloa 
was  properly  granted  In  the  present  case. 

i,  8ahb— Oeoobaphicai.  Nambs. 

It  seems  that  if  a  manufacturer,  producer,  or  dealer  furnishes  goods  of 
such  excellent  quality,  and  builds  up  so  extensive  a  trade,  that  his  trade- 
name becomes  a  distinctive  appellation  of  the  locality  where  his  business 
is  pursued,  he  is  not  thereby  prevented  from  having  a  trade-mark  rl^t 
in  the  name. 

8.  Bamb— Public  Acquibsckhob. 

That  one  person,  other  than  complainant,  shipped  coal  marked  "Poca- 
hontas Coal,  from  the  Browning  Mines,"  does  not  show  an  interruption  of 
public  acquiescence  in  complainant's  use  of  the  name  "Pocahontas."  biu 
rather,  from  the  use  of  the  qualifying  words,  supports  complainant's  ex- 
clusive use  of  the  unqualified  words. 

4.   BAME — PaELIMINABY  INJUHCTION— ApPBAI. 

'       When  an  .order  granting  a  preliminary  Injunction  was  clearly  proper 
when  made,  it  will  not  be  reversed  merely  because  the  circuit  court  of 
appeals  for  another  circuit.  In  a  case  in  which  the  same  party  was  com- 
plainant, has  since  held  that  the  trade-mark  cannot  be  sustained. 
6.  Preliminabt  Ihjunction— Affirmance  ox  Appeal. 

The  rule  as  to  the  effect  of  a  Judgment  on  appeal,  affirming  an  wder 
for  a  temporary  injunction,  as  stated  in  Davis  Electrical  Works  v.  Edison 
Electric  Light  Co.,  8  C.  C.  A.  615,  621,  60  Fed.  276,  282,  repeated. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 

of  Massachusetts. 

Causten  Browne  and  James  M.  Morton,  Jr.,  for  appellantsi 
Arthur  v.  Briesen  and  Henry  E.  Everding,  for  appdlees. 

Before  PUTNAM,  Circuit  Judg^  and  WEBB  and  BROWN,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  from  an  order  grant- 
ing a  temporary  injunction,  and  relates  to  an  alleged  trade-mark  or 
trade-name,  'Tocahontas,"  used  in  the  coal  traffic.  This  has  been 
used  for  fully  20  years  by  the  complainants  below,  and  their  prede- 
cessors in  title,  in  a  very  extensive  trade,  with  unbroken  public 
acquiescence,  until  the  controversy  out  of  which  this  litigation  aroee 
in  this  circuit  and  in  the  Fourth  circuit.  It  does  not  indicate  merely 
that  the  complainants  below  ai-e  the  producers  of  the  coal  sold,  bnt 
^oite  as  much  that  it  is  sorted  and  pat  on  the  market  under  their 
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implied  representation  of  uniform  qnality  and  excellence.  In  ad- 
dition to  the  public  acquiescence  of  which  we  have  spoken,  there  had 
been,  prior  to  the  injunction  order  appealed  from,  an  adjudication, 
in  the  drcoit  court  in  the  Fourth  circuit,  sustaining  the  claimed 
trade-mark  or  trade-name,  and  enjoining  its  infringement. 

It  is  said  tliat  the  complainants'  coal,  and  also  the  alleged  infrin- 
ging coal,  come  from  an  extensive  locality,  now  generally  known  un- 
der the  name  of  "Pocahontas";  and  it  is  claimed  that  the  case, 
therefore,,  falls  within  the  rule  of  Canal  CJo.  v.  Clark,  13  Wall.  311, 
and  Mill  Co.  t.  Alcorn,  150  U.  S.  4B0,  14  Sup.  Ct.  15L  But,  even  if 
this  were  true  in  a  general  sense,  it  would  remain  to  be  considered 
whether  the  supreme  court,  in  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163 
U.  S.  169, 203,  204,  16  Sup.  Ct.  1002.  was  not  compelled  to  a  qualifica- 
tion of  the  broad  principle,  claimed  to  have  been  stated  in  the  case* 
referred  to,  as  applied  to  trade-marks  and  trade-names  which  have 
been  long  and  extensively  used,  and  have  become  widely  recognized 
by  the  public  at  large,  even  when  they  might  not  have  originated 
in  accordance  with  the  ordinary  rules  of  law.  In  that  case  the  court 
fonnd  that  some  qualification  of  the  rule  that  a  word  which  indicates 
quality  cannot  be  protected  as  a  trade-mark  or  trade-name  is  neces- 
sary, at  least  in  some  classes  of  cases;  and  there  is  ground  for 
maintaining  that  this  applies  with  the  same  necessity  to  trade-marks 
and  trade-names  which  represent  well-known  localities  as  to  those  of 
the  character  of  that  in  question  in  that  case.  We  do  not,  however, 
find  it  necessary  to  decide,  at  present,  whether  or  not  any  qualifica- 
tion of  that  nature  would  be  applicable  to  the  case  at  bar,  because 
so  sharp  a  question  does  not  now  arise.  Some  of  the  reasons  which 
render  it  necessary,  under  some  circumstances,  to  protect,  at  least 
to  a  qoalified  extent,  a  trade-mark  of  a  geographical  origin,  were 
given  by  US  in  Levy  v.  Waitt,  10  C.  C.  A.  227,  61  Fed.  1008,  1012, 
10  C.  C.  A.  227. 

The  exact  rule  of  Mill  Co.  v.  Alcorn  is  implied  in  the  following 
statement,  at  page  464, 150  U.  S.,  and  at  page  152,  14  Sup.  Ct.: 

"The  word  'Columbia'  Is  not  the  8ub}ect  of  exclusive  appropriation,  under 
the  general  rale  that  a  word  or  words,  in  common  use  as  designating  locality 
or  section  of  a  country,  cannot  be  appropriated  by  any  one  as  his  exclusive 
trade-mark." 

This  is  explained  in  the  same  opinion,  at  page  465,  by  citing  from 
Canal  Co.  ▼.  Clark,  ubi  supra,  the  following  expression : 

"The  word  'Lackawanna'  was  not  devised  by  the  complainants.  They 
found  it  a  settled  and  known  appellative  of  a  district  In  which  their  coal 
deposits  and  those  of  others  were  situated.  At  the  time  they  began  to  use 
It,  It  was  a  recognized  description  of  the  region,  and,  of  course,  of  the  earth 
and  minerals  In  the  region." 

It  is  necessary  to  recognize  carefully  the  distinction  which  these 
expressions  imply.  Otherwise,  a  manufacturer,  producer,  or  dealer, 
who  furnishes  goods  of  such  excellent  quality  that  they  build  up  so 
extensive  a  trade  as  to  give  a  distinctive  name  to  the  locality  where 
It  is  pursued,  would  be  defeated  of  the  just  fruits  of  his  industry  and 
integrity  by  the  very  fact  of  his  own  meritorious  conduct.  Therefore, 
even  under  the  rule  as  stated  in  Mill  Co.  v.  Alcorn,  ubi  supra,  and 
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without  the  qualification  recognized  in  Singer  Mfg.  C!o.  y.  June  Mfg, 
Co.,  nbi  eapra,  the  case  at  bar,  as  presented  to  the  court  below,  and 
also  to  this  conrt,  involves  a  difQcnlt  question  of  fact,  to  the  effect 
whether,  at  the  time  the  trade-mark  or  trade-name  in  qnestion  was 
adopted,  the  word  Tocahontas"  was  in  common  ase,  as  designating 
a  known  locality,  or  whether  the  locality  gained  its  name  from  the 
complainants.  Therefore  the  circuit  court  was  not  met  with  a  pure 
question  of  law,  but  with  a  mixed  question  of  law  and  fact;  and,  by 
the  well-settled  principles  touching  the  granting  of  temporary  in- 
junctions, the  court  was  fully  justified  in  its  action  by  the  long  and 
unbroken  public  acquiescence,  without  reference  to  the  adjudication 
in  the  Fourth  circuit  to  which  we  have  referred. 

The  defendants  below  suggest  that  the  acquiescence  was  not  un- 
broken, as  stated  by  us,  because  the  afBdarits  show  that'  there  was 
one  dealer,  Browning,  who  shipped  his  coal  as  Pocahontas  coal ;  but 
they  also  show  that  all  such  coal  was  plainly  tagged  as  follows: 
"Pocahontas  Coal,  from  the  Browning  Mines.^'  This,  so  far  frmn  in- 
terrupting the  public  acquiescence  to  which  we  have  referred,  sup- 
ported it  by  an  evident  attempt  on  the  part  of  Browning  to  bring 
himself  within  the  rule  stated  in  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 

Since  the  granting  of  the  injunction  in  the  case  before  us  by  the 
court  below,  and  since  the  appeal  to  this  conrt  and  the  arguments 
at  bar  on  the  appeal,  the  circuit  court  of  appeals  for  the  Fourth 
circuit,  in  Coffman  v,  Oastner  (by  an  opinion  passed  down  May  3, 
1898)  87  Fed.  457,  has  held  that  the  claimed  trademark  or  trade- 
name, 'Tocahontas,"  cannot  be  sustained,  and  has  reversed  the  ad- 
judication of  the  circuit  court  to  which  we  have  referred,  and  has 
remanded  the  cause  to  that  court  with  instructions  to  dismiss  the 
suit.  As  the  complainants  in  this  case  were  the  complainants  in  the 
case  in  the  Fourth  circuit,  it  may  be  that,  if  this  had  occurred  before 
the  action  of  the  court  below,  now  appealed  from,  no  temporary  in- 
junction would  have  been  granted.  But,  as  the  injunction  was 
granted  before  the  decision  of  the  circuit  court  of  appeals  was  an- 
nounced, the  position  is  radically  different.  The  order  was  clearly 
proper  when  made,  and,  if  the  circumstances  remained  unchanged, 
we  could  not  reverse  it  If  the  decision  in  the  Fourth  circuit  were 
in  all  respects  final,  we  snould  hesitate  t(5  allow  the  injunction  to 
continue,  especially  as  the  parties  complainant  are  the  same  in  each 
case.  It  is,  however,  not  final,  as  it  may  be  reversed,  possibly,  on  a 
writ  of  certiorari  from  the  supreme  court  It  would  not  be  seemly  for 
the  courts  in  one  circuit  to  grant,  dissolve,  and,  perhaps,  renew,  tempo- 
rary injunctions  according  to  varying  conditions  of  litigation  in  other 
circuits;  so  that,  as  this  injunction  was  clearly  proper  when  granted, 
our  only  suitable  courte  is  not  to  interfere  with  it  for  any  reason  now 
apparent  to  ns. 

We,  of  course,  do  not  mean  to  limit  the  nsual  powers  of  the  court 
below  over  the  injunction,  as,  while  we  accept  the  usual  form  of  or- 
der, we  attach  to  it  the  qualifications  stated  by  us  in  Davis  Electrical 
Works  V.  Edison  Electric-light  Co.,  8  C.  C.  A.  616,  60  Fed.  276,  282. 

Some  Incidentsil  matters  were  brought  to  our  attention  by  the 
parties;  but  we  believe  all  of  them  are  rendered  unimportant,  in 
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view  of  the  conclnsions  which  we  have  stated.  As  neither  party 
takes  from  our  decision  anything  sabstantial,  and  as  the  circnm-  ' 
stances  are  without  precedent,  we  are  not  satisfied  that  equity  re- 
qaires  tiiat  the  appellants  should  pay  the  costs  of  this  appeal.  The 
order  appealed  from  is  affirmed,  neitber  party  to  recover  costs  of  ap- 
peal. 

Note  hj  the  Court.  Mills  Co.  v.  Eagle,  S6  Fed.  608,  which  came  to  hand  since 
onr  opinion  was  passed  down,  folly  sustains  our  suggestions  about  trade- 
names ot  geographical  origin. 


OLISBT  et  al.  v.  REJSSBI. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.   June  8,  1898.) 

No.  480. 

L  PaTRNTS— InTBHTIOM— ANAIX>CK>nB  Ubb. 

An  exhaust  fan  for  removing  dust  and  chaff,  and  an  elevator  for  carry- 
ing away  the  seed,  both  being  old  devices,  long  used  in  connection  with 
the  threshing  of  grain,  there  is  no  Invention  In  adapting  them  to  use  with 
a  broom-corn  cleaner. 

i.  Bakb — Pbiob  Use— ABAMDomcBirr. 

Where  for  a  number  of  years  a  farmer  had  practically  used  on  his  own 
farm  a  broom-corn  cleaner,  the  fact  that  be  afterwards  discontinued  such 
use,  and  the  machine  was  not  thereafter  employed  by  others,  does  not  show 
that  it  was  an  abandoned  experiment  In  the  sense  of  tlie  patent  law.  If 
there  waa  any  abandonment  in  such  case,  It  was  to  the  public. 

&  Saks— COXBINATIOHI— AOOBBeATIONS. 

A  combination,  to  be  patentable,  must  prodnce  a  different  force  or  effect, 
or  result  in  the  combined  forces  or  processes  from  that  given  by  their 
separate  parts.  Hence  the  use,  with  an  old  style  of  broom-corn  cleaner, 
of  an  exhaust  fan  to  talce  away  the  dust,  and  an  elevator  to  scoop  and 
carry  away  the  grain,  is  a  mere  unpatentable  aggregation. 
4.  Same— Brook-Cobn  Qleanbbs. 

The  Beese  patent.  No.  605,128,  for  Improvements  in  broom-corn  cleaners. 
Is  void  for  want  of  invention,  and  as  covering  a  mere  unpatentable  aggre- 
gation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

Tliis  was  an  action  at  law  by  Frederick  W.  Beese  against  Ripley  A. 
Clisby,  John  R.  Clisby,  and  Frank  W.  Clisby  for  alleged  infringe- 
ment of  a  patent  for  improvements  in  broom-corn  cleaners.  The 
cause  was  tried  to  the  court  without  a  jury,  and  judgment  was  given 
for  plaintiff,  to  review  which  the  defendants  have  sued  out  this  writ 
of  error. 

James  H.  Peirce,  for  plaintiffs  in  error. 
Ephraim  Banning,  for  defendant  in  error. 

Before  WOODS  and  SHOW  ALTER,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUINN,  District  Judge.  This  is  an  action  at  law  for  the  infringe- 
ment of  letters  patent  No.  506,128,  issued  September  19,  1893,  to 
Frederick  W.  Reese  for  improvements  in  broom-corn  cleaners.  By 
stipulation  the  action  was  tried  before  the  court  without  a  jury,  the 
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court  making  a  special  finding  of  facts  and  concilnsions  of  law,  hold- 
ing the  patent  valid,  and  rendering  judgment  for  the  plaintiff,  Reese, 
here  defendant  in  error.  There  was  a  general  issue  in  the  case,  and 
the  sole  question  litigated  relates  to  the  validity  of  the  plaintiff's 
patent.  This  was  attacked — First,  by  making  an  objection  to  the 
introduction  of  the  patent  in  evidence  which  was  admitted  by  the 
court,  and  exception  taken;  and,  second,  by  an  exception  taken  to 
the  conclusion  of  law  holding  the  patent  valid.  The  patent  is  for  a 
combination  of  three  devices,  each  of  which  is  conceded  to  be  old; 
and  the  contention  of  the  plaintiffs  in  error  is  that  it  is  not  properly 
a  combination  involving  invention,  but  a  mere  aggregation  or  bring- 
ing together  of  separate  elements  acting  independently,  and  produ- 
cing no  new  or  useful  result  from  their  co-operation  or  joint  action. 
There  are  two  claims  in  the  patent,  which  are  substantially  the  same, 
as  follows: 

■  (1)  In  a  machine  of  tbe  class  described  and  In  combination  with  the  cyllnden 
and  feed  mechanism  thereof,  a  oaaing  provided  with  front  and  rear  openings, 
and  arranged  to  encompass  the  cylinders,  and  to  permit  of  the  IntrodnctloD 
and  egress  of  the  material  to  be  operated  upon,  an  exhaust  apparatns  for  with- 
drawing the  dust  and  similar  refuse  coUectIng  within  the  cleaning  compart- 
ment of  the  machine,  and  an  elevating  mechanism;  aU  substantially  as  and 
for  the  purpose  described.  (2)  The  combination,  with  a  pair  of  diagonally-ar- 
ranged cylinders  and  the  feeid  mechanism,  of  a  casing  provided  with  front  and 
rear  openings,  an  elevator,  and  an  exhaust  mechanism  and  up-take  located 
above  the  meeting  line  of  the  cylinders  and  over  the  refuse  collecting  bbi. 
substantially  as  and  for  the  purpose  specified. 

The  eleventh  and  twelfth  findings  of  the  court  describing  the  in- 
vention are  as  follows: 

(11)  ▲  brief  description  of  the  mechanism  shown  and  described  In  the 
Reese  patent  in  suit  will  show  that  it  combines  five  elements  as  follows:  (1) 
Mechanism  for  feeding  the  broom  corn  Into  tbe  machine;  (2)  mechanism  for 
stripping  the  broom  corn,  and  at  the  same  time  discharging  the  seed;  (3)  a 
case  for  confining  and  holding  the  dust  and  lint,  provided  with  a  front  and 
rear  opening  for  the  introduction  and  egress  of  the  broom  corn;  (4)  an  exhaust 
fan  for  carrying  ofC  the  dust  and  dirt,  and  cleaning  the  lint  and  smut  from  the 
broom  com;  and  (5)  an  elevator  for  carrying  the  seed  away  from  the  ma- 
chine to  prevent  the  choking  thereof.  (12)  The  five  elements  above  noted  go 
to  form  an  organized  machine  arranged  for  the  purpose  of  stripping,  cleaning, 
and  preparing  the  broom  corn  for  the  market  It  is  admitted  by  tbe  experts 
for  both  sides  that,  if  one  of  these  elements  were  left  out,  the  machine  wonlil 
not  be  a  commercially  valuable  or  safe. one  to  work.  It  might  perform  iU 
mechanical  functions,— such  as  the  physical  dlslodgment  of  the  seed  from  tbe 
com.— but  it  would  not  protect  the  operator  from  injurious  dust  or  smut 
unless  all  of  the  elements  were  present. 

The  first  three  items  of  the  court's  statement  of  the  invention  de- 
scribe the  machine  for  threshing  the  grain  or  stripping  the  seed  from 
the  broom,  which  had  been  in  use  nearly  50  years.  The  fourth  and 
fifth  relate  to  the  addition  of  the  exhaust  fan  for  removing  the  dust, 
and  the  elevator  for  carrying  away  the  seed  from  the  machine.  Both 
these  devices  are  old,  and  have  been  used  in  connection  with  threshing 
grain  and  various  other  purposes  for  many  years  before  the  plaintiff 
made  claim  to  his  invention.  The  exhaust  fan  is  like  any  other  ex- 
haust fan  applied  for  the  purpose  of  drawing  the  air  by  suction  from 
a  room.     If  the  air  happens  to  contain  dust,  that  is  drawn  ont  with 
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the  air.  The  beneficial  nse  as  applied  to  a  threshing  machine,. wheth- 
er of  broom  com  or  any  other  grain,  is  obvious  and  well  recognized. 
Bat,  being  so  long  in  use  in  connection  with  grain-threshing  machines 
and  other  devices,  whether  it  would  involve  anything  more  than  ordi- 
nary business  sense  and  mechanical  aptitude  to  adapt  it  to  a  broom- 
corn  cleans,  either  alone  or  with  the  other  old  device  of  an  elevator 
to  take  the  grain  away  and  deposit  it  a  convenient  distance  from  the 
operating  machine,  would  not  seem  to  present  a  very  difficult  problem 
for  solution.     The  court,  in  its  ninth  finding  of  fact,  says: 

"The  evidence  shows  that  the  art  of  stripplngr  broom  seed  from  broom  com 
is  old,  as  is  ezempUfled  by  a  patent  granted  to  L.  E.  GrosTeoer,  of  South 
Groton,  Massachusetts,  No.  B,375,  dated  September  23,  1851.  Broom-corn 
strippers  of  the  Grosvener  type  continued  In  use  without  any  material  Im- 
provement until  the  date  of  the  Reese  patent.  A  device  of  this  sort  -was 
offered  In  evidence  by  the  defendants,  and  marked  'The  Porterfleld  Machine.' 
This  machine  was  In  use  for  a  number  of  years  by  a  farmer  named  Porterfleld 
in  Illinois,  but  its  use  was  abandoned  or  discontinued  In  1881.  It  contained 
devices  substantially  the  same  as  the  Grosvener,  with  the  addition  of  an 
elevator  for  elevating  the  seed." 

In  another  place  the  court  says,  in  regard  to  this  Porterfield  ma- 
chine: 

"Examining  the  art  briefly,  there  are  no  machines  found  therein  that  contain 
all  of  these  elements  for  this  specific  purpose.  The  nearest  anticipation  of 
the  same  might  be  said  to  be  the  Porterfleld  machine;  but  this  machine 
lacks  the  essential  features  of  the  fan  and  casing  to  operate  as  the  Reese 
invention;  in  fact,  it  is  doubtful  whether  it  can  be  considered  more  than  an 
abandoned  experiment,  in  that  the  machine  was  abandoned  nearly  flfteen 
yean  ago,  and  has  never  been  In  actual  use  since  that  date,  and  was  at  the 
time  of  its  use  confined  to  a  private  farm,  worked  by  a  private  party,  and 
never  put  out  in  public  use." 

It  is  quite  evident  that  this  finding  shows  no  abandonment  of  an  in- 
vention such  as  would  enable  some  other  person  to  invent  the  same 
thing  which  had  been  before  in  use  by  the  public,  as  shown  by  the 
finding,  in  however  limited  a  way.  The  finding  shows  no  privacy 
or  concealment,  and  the  machine  being  in  use  a  number  of  years 
shows  that  it  was  a  practical  machine.  It  is  not  necessary  that  every- 
body should  use  it,  or  that  the  use  should  always  be  continued. 
Some  six  years  before  the  plaintiff  applied  for  his  patent,  the  use 
was  abandoned.  But  whatever  abandonment  there  was  was  evi- 
dently to  the  public,  which  would  give  no  one  the  right  to  obtain  a 
patent  for  the  same  device.  But  the  claim  of  the  plaintiff  to  inven- 
tion consists  in  combining  these  three  things,  to  wit,  a  broom-corn 
thresher,  an  exhaust  fan  on  top  of  the  case  to  take  away  the  dust, 
and  an  elevator  at  the  side  to  scoop  the  grain  from  the  bin  where  it 
is  deposited,  and  carry  it  away  to  a  convenient  place.  There  is 
nothing  to  show  wherein  these  three  things  operate  jointly  to  produce 
anything  which  is  the  result  of  their  united  action.  Each  of  these 
elements  appear  to  operate  separately  to  produce  its  own  separate 
individual  result,  just  as  they  might  in  connection  with  any  other 
business  where  an  exhaust  fan  was  needed  to  draw  away  the  air  from 
a  given  space,  and  an  elevator  with  endless  belts  and  buckets  to 
carry  any  given  substance  to  another  place  or  to  a  different  level. 
These  elevators  are  no  doubt  as  old  as  machinery,  and  were  used  by 
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the  Egyptians  manj  thousands  of  years  ago  for  raising  water,  and 
very  likely  for  raising  the  mud  of  Egypt,  either  before  or  after  it  was 
made  into  brick  by  the  Israelites  during  their  degrading  bond^  in 
that  country.  They  have  been  used  for  scores  of  years  in  this  coun- 
try in  every  warehouse  and  grain  elevator,  and  in  connection  with  the 
common  grain-threshing  machines  throughout  the  Northwest  Por- 
terfleld  could  have  had  no  motive  for  concealing  such  a  device,  as  it 
was  in  general  use  all  over  the  country.  The  exhaust  fan  also  haa 
been  in  just  as  common  use.  The  court  below  finds  a  fan  present  in 
the  Parrott  patent,  No.  209,708.  Here  it  was  used  to  suck  the  air 
containing  the  dust  from  wheat  and  rye,  but  the  use  is  precisely  the 
same  and  the  change  from  one  kind  of  threshing  to  another,  or  from 
threshing  to  stripping,  involves  no  invention.  It  is  also  a  matter 
of  common  knowledge  that  the  same  device  has  be«i  used  for  many 
years  in  connection  with  corn  shellers,  grain  threshers,  and  sawmills 
to  take  up  the  flying  dust  and  carry  it  away  from  the  vicinity  of 
workmen.  There  is  no  suggestion  in  the  Keese  patent  of  any  diS- 
culty  in  mechanism  to  be  overcome  in  aCQxing  the  seed  elevator  or  the 
exhaust  fan  to  the  broom-corn  thresher.  On  the  contrary,  he  says: 
"Any  suitable  elevator  may  be  employed  for  raising  the  seed  from 
the  hopper."  As  was  said  by  the  supreme  court  in  Heating  Ca  v. 
Burtis,  121  U.  S.  286,  7  Snp.  Ct.  1034: 

"II,  however,  to  adapt  these  separate  elements  to  each  other,  so  that  they  can 
act  together  in  one  organization,  required  the  use  of  means  not  within  the 
range  of  mere  mechanical  slslll,  then  it  would  be  true  that  the  Invention  of 
such  means  for  effecting  a  mutual  arrangement  of  the  parts  would  be  pat- 
entable. •  •  •  Nothing  of  that,  however,  appears  In  this  case.  The  inven- 
tion described  Is  not  of  any  such  device  for  effecting  the  combination.  No 
claim  is  made  of  that  character.  The  claim  made  is  for  the  combination, 
no  matter  how  or  bj  what  means  it  Is  or  may  be  etfected." 

These  remarks  seem  quite  applicable  to  this  case.  The  court  below 
in  its  findings  speaks  of  a  co-relation  between  all  the  p&rts,  bnt 
there  is  no  suggestion  of  any  joint  or  unitary  action  producing  any 
new  or  useful  result.  There  is  nothing  in  the  findings  or  in  the  case 
anywhere  to  show  anything  more  than  a  mere  juxtaposition  or  ag- 
gregation. The  combination,  to  be  patentable,  must  produce  a  dif- 
ferent force  or  effect  or  result  in  the  combined  forces  or  processes  from 
that  given  by  their  separate  parts.  There  must  be  a  new  result  pro- 
duced by  their  union ;  if  not  so,  it  is  only  an  a^regation  of  separate 
elements.  Reckendorfer  v.  Faber,  92  U.  S.  347.  Merely  bringing  old 
devices  into  juxtaposition,  and  then  allowing  each  to  work  out  its 
own  effect,  without  the  production  of  something  novel,  is  not  inven- 
tion. Hailes  v.  Van  Wormer,  20  Wall.  353.  The  judgment  of  the 
court  below  is  reversed,  with  instructions  to  enter  a  judgment  in  fevor 
of  the  plaintiffs  in  error. 
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THB  JAMES  MABTIN.t 

(Dl^^rict  Oonit,  B.  D.  Virginia.    February  10,  1883.) 

L  SHiPPraa — ABANDoinfBKT  ov  Vessel  by  Crbw— Evidence. 

Where  the  master  and  crew  have  abandoned  their  vessel  under  drcnm- 
Btances  raising  a  grave  suspicion  that  they  dismasted  and  scuttled  her, 
but,  on  a  libel  by  the  cargo  owners  and  their  Insurers,  the  master  and 
claimants  assert  that  the  Injury  was  caused  by  collision,  the  failure  of  the 
latter  to  examine  several  members  of  their  crew,  who  were  disinterested, 
or  to  libel  the  vessel  with  which  they  pretend  to  have  collided  (the  col- 
lision being  denied),  or  esamlne  any  members  of  her  crew  in  regard  to  the 
alleged  collision,  la  prejudicial  to  their  case. 

%.  Same— Fbeiqht — Abandonkbnt. 

When  a  vessel  and  cargo  are  abandoned  at  sea  by  the  master  and  crew, 
without  intention  to  retaJce  them,  the  shipowner  can  maintain  no  claim 
to  the  freight. 

8.  Same— Bab  Bbauanship. 

Where  a  master  and  crew  abandoned  their  vessel,  claiming  that  she  was 
sinking,  but  she  was  afterwards  found  riding  safely  and  not  leaking  se- 
riously, and  the  circumstances  were  such  as  to  raise  a  grave  suspicion 
that  she  had  been  purposely  dismasted,  and  an  attempt  made  to  scuttle 
her,  held  that,  because  of  bad  seamanship  and  negligence,  the  ship  was 
liable  for  the  amounts  paid  for  salvage,  and  as  damages  to  the  cargo,  by 
the  Insurers- 
Note  of  evidence  by  the  judge: 

The  schooner  James  Martin,  226  tons,  was  owned  in  Boston  by  several  per- 
sons; William  H.  Browne,  her  master,  owning  an  eighth  part  This  part  was 
insured  at  |800,  and  had  been  insured  at  that  rate  for  12  years.  The  schooner 
was  25  years  old.  In  March  last  she  took  on  a  cargo  ot  fertnisers,  to  the 
amount  of  260  tons,  consigned  to  Allison  St  Addison,  in  Richmond,  Va.  This 
cargo  was  insnred  with  the  Virginia  Fire  &  Marine  Insurance  Company,  on? 
of  the  libelants  here.  The  fertilizer  was  worth  $40  per  ton,  or  some  $6,000 
or  $7,000.  When  the  Martin  was  about  ready  to  sail  from  Boston,  Okpt. 
Browne,  her  master  and  part  owner,  found  himself  in  negotiation  for  the 
purchase  of  another  vessel.  He  telegraphed  to  a  town  in  Massachusetts  for 
Rowland  Howes,  and  employed  him  to  go  on  this  voyage  as  temporary  master 
of  the  Martin.  The  mate  of  the  schooner  was  A.  C.  Browne,  brother  of  the 
part  owner  and  r^ular  master,  William  H.  Browne.  The  vessel  was  towed 
out  of  Boston  Harbor  on  the  14th  of  March,  1882,  and  sailed  on  her  voyage. 
By  midnight  of  the  23d  March  she  was  off  Cape  May,  some  six  miles  distant. 
The  wind  was  W.  N.  W.  She  was  going  south,  making  for  the  Virginia  capcS. 
Her  master,  Rowland  Howes,  testifies  as  to  subsequent  events  substantially 
as  follows:  "About  midnight  of  the-  22d  March,— we  being  closehauled,  on 
starboard  tack,  wind  W.  N.  W.,  and  going  south,  with  reefed  mainsail,  and 
with  foresail  and  Jib  boom  set,  weather  fair,  but  cloudy,  and  a  strong  breese,— 
we  were  run  into  by  a  three-masted  schooner,  of  about  700  tons,  afterwards 
learned  to  have  been  the  Wm.  H.  Bally,  of  New  York.  She  was  standlnc 
northward,  and  must  have  had  the  wind  free.  We  saw  her  about  3  miles  off. 
She  was  on  the  port  tack.  She  was  under  full  sail.  After  she  had  got 
nearly  abreast  of  us,  she  suddenly  luffed  up,  tacked  ship,  and  ran  in  under 
onr  lee,  and  struck  us  on  our  port  bow.  Sbe  carried  away  our  Jib 
boom,  cathead  rail  and  bulwarks,  and  damaged  the  top  of  the  top  gallant 
forecastle.  Both  vessels  had  their  lights  set  It  was  a  clear  night  We  were 
obliged  to  cut  adrift  the  Jib  boom  and  the  sails  attached  to  It,  to  prevent 
damage  to  the  vessel.    All  the  rigging  attached  to  the  flying  Jib  and  the  Jib 

1  This  case  has  been  heretofore  reported  in  5  Hughes,  448.  and  is  now  pub- 
lished in  this  series,  so  as  to  Include  therein  all.  circuit  and  district  court  cases 
elsewhere  reported  which  have  been  inadvertently  omitted  from  the  Federal 
Reporter  or  the  Federal  Cases. 
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topsail  boom  was  cut  adrift,  Including  the  jib-boom  guys  on  the  starboard  side. 
We  examined  the  rigging  after  the  collision,  and  found  it  In  apparently  good 
order.  We  then  proceeded  on  our  course.  For  the  rest  of  the  night  the  wind 
shifted  around  from  W.  N.  W.  to  N.  W.  We  continued  niyler  same  sail  as 
V)efore.  Next  day,  wind  N.  W.  to  S.  W.,  went  nearly  around  the  compass 
uxi  quite  moderate.  For  three  hours  after  the  collision,  until  we  got  off 
Ohlncoteagae,  sea  was  comparatively  smooth;  that  Is,  for  the  rest  of  the 
night  after  the  collision,  and  all  the  next  day.  At  2  a.  m.  on  the  morning  «f 
the  24tb,  twenty-six  hours  after  collision,  a  heavy  sea  had  set  In  from  the  south- 
ward. Wind  S.  W.  by  S.  While  we  were  on  the  starboard  tack,  both  masts 
came  suddenly  down  with  a  crash,  caused  by  the  chain  parting,  which  th' 
starboard  jib  stay  was  set  up  to,  and  the  lee  on  the  port  side  of  the  bowsprit 
brealiing,  which  the  port  jib  stay  was  rove  through.  The  foremast  broke  off 
about  nine  feet  above  the  deck,  and  the  mainmast  at  the  saddle.  The  mainmast 
broke  in  three  places.  This  happened  at  a  distance  of  about  six  miles  frum 
Winter  Quarter  light-ship.  No  one  was  on  deck  at  the  time  but  the  mate 
[A.  0.  Browne]  and  another  man.  There  were  six  men,  all  told,  on  the  vessel. 
We  let  go  the  small  anchor  soon  after,  but  the  chain  parted.  We  then  let  g.i 
the  large  or  sheet  anchor,  with  70  fathoms  of  chain,  and  tbe  ship  swung  roond 
to  the  wind  and  sea.  We  then  cleared  away 'the  spars  that  were  hanging 
over  the  side  of  the  vessel.  The  gaff  and  topmast  and  head  of  the  mainmast 
went  overboard.  The  rest  of  the  masts  were  left  on  deck.  They  fell  over 
to  the  port  quarter.  When  the  mast  came  down,  it  broke  the  davit  on  the 
port  side,  and  stove  the  boat.  The  ship's  boat  was  destroyed  by  tbe  falling 
masts.  No  Injury  was  done  to  the  deck.  The  houses  were  Injured  to  some 
extent.  After  the  masts  came  down  there  was  a  reef  breeze  from  S.  S.  W- 
the  sea  heavy,  and  the  weather  smoky,  so  that  we  could  see  but  a  short  dis- 
tance. The  ship  was  leaking,  but  we  could  not  discover  the  source  of  leakage. 
We  pumped  her  out  every  15  minutes  lor  about  two  hours,  and  when  we  lefi 
her  there  was  two  feet  of  water  In  her  hold.  We  left  her  about  eight  hours 
aft»  the  masts  fell,  or  9  a.  m.  on  the  24th  March.  The  aea  when  the  masts 
fell  was  such  that  the  ship  would  take  water  over  her  bow  lying  at  anchor. 
We  left  the  ship  on  the  boat  of  the  steamer  John  Hopkins,  Hallett,  master, 
bound  from  Boston  to  Baltimore,  via  Norfolk,  which  came  in  sight  on  the 
morning  of  the  24th.  We  left  tbe  ship  because  she  was  entirely  disabled,  and 
there  was  no  suitable  boat  to  help  ourselves  with.  I  did  not  ask  Capt.  Hallett 
to  take  her  In  tow  and  carry  her  into  port.  The  sea  was  too  heavy.  He  had 
the  privilege  of  taking  her  after  we  had  abandoned  her.  I  did  not  think  it 
worth  while  to  ask  him  about  these  matters.  We  left  her  on  Friday.  She 
was  taken  in  tow  on  the  next  morning  (Saturday)  by  the  steamer  Wm.  Crane. 
Howe,  master,  bound  out  from  Baltimore  to  Boston,  and  carried  back  to  Nor- 
folk. I  went  there  from  Baltimore,  and  saw  her  the  following  Tuesday  after- 
noon, the  28th.  When  I  landed  from  tbe  John  Hopkins  I  made  no  efforts  to 
carry  relief  to  the  vessel  and  to  save  her.  I  thought  she  would  sink.  Tb>- 
entire  pumping  we  did  before  we  left  her  was  equal  to  an  hour.  I  did  not 
ask  the  captain  of  the  Hopkins  to  take  off  any  part  of  the  cargo."  The  tes- 
timony of  A.  C.  Browne,  mate  of  the  James  Martin,  does  not  differ  in  sub- 
stance from  that  of  her  master.  He  says  that  the  crew  all  thought  that,  it 
tbe  Hopkins  liad  not  taken  them  off,  they  wonld  have  been  all  lost.  He  says 
that  after  they  left  their  vessel  they  took  no  steps  to  save  her,  except  that 
they  left  her  anchored.  They  thought  she  would  sink,  and  her  crew  all  though: 
themselves  lucky  in  saving  themselves  as  they  did.  He  says  that  his  captain 
said  to  Capt.  Hallett,  of  the  Hopkins,  that  his  vessel  was  sinking.  He  says 
that  he  thought  that  the  collision  did  disable  the  Martin  to  some  extent.  Then' 
were  six  men  on  the  Martin  on  this  voyage.  Only  three  were  examined  on 
the  part  of  the  owners,  viz.  Rowland  Howes,  the  employfe  of  the  part  owner. 
William  H.  Browne;  A.  O.  Browne,  the  brother  of  this  part  owner,  whose 
Interest  was  insured;  and  the  steward,  who  knew  pr  affected  to  know  nothing 
of  the  material  facts  of  the  collision  and  of  the  falling  of  the  masts. 

The  vessel,  on  being  brought  into  Norfolk,  was  found  to  have  a  hole  cut  in 
her  deck,  about  10  inches  long  and  6  inches  wide,  tapering  to  a  smaller  sl» 
at  the  bottom.  Her  hatches  were  fastened  down.  The  hole  in  the  deck  was 
a  little  aft  of  ^midship,  at  the  lowest  point  of  the  deck,  where,  when  loaded. 
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tt  would  be  abont  4  feet  above  the  water.  The  scupper  near  thto  hole  waa 
found  to  be  stuffed  with  rags  and  other  rubbish.  Efforts  bad  been  made  to 
cut  through  the  deck  In  and  under  the  water  closet"  In  the  cabin,  but  the 
deck  was  not  actually  cut  through  at  this  place.  The  schooner  was  towed 
from  Norfolk  to  Richmond  In  charge  of  Mr.  Cowardln,  the  president  of  the 
Insurance  company  before  mentioned,  which  held  the  Insurance  on  the  cargo. 
On  arriving  at  Richmond,  port  wardens  found  the  hatches  properly  fastened 
down.  Fox,  one  of  the  witnesses,  says  the  fore  rigging  on  the  starboard  side, 
lying  on  deck,  bore  every  appearance  of  having  been  cut,  and  cut  somewhere 
between  the  rail  and  the  mast  head.  Witness  Allison,  one  of  the  libelants, 
says  the  starboard  stays  of  the  foremast  were  cut.  Allen,  a  witness,  and  a 
stockholder  In  the  Insurance  company,  and  an  experienced  sailor,  says: 
"The  starboard  fore  rigging  had  been  cut  eight  or  ten  feet,  or  more,  from  the 
deck.  The  seizings  of  the  forestay  had  been  cut,  which  left  it  frea  to  go. 
They  were  cut,— all  of  them.  The  effect  upon  the  masts,  of  cutting  the 
seizings,  would  certainly  be  to  carry  them  away  over  the  aide  of  the  ship,  if 
there  was  any  motion  of  the  vessel  at  sea."  He  did  not  think  the  schooner 
bad  been  In  collision,  as  the  hull  was  not  damaged,  and  certainly  her  jib  boom 
and  bowsprit  would  have  been  carried  away.  From  the  general  evidence  ap- 
parent, he  did  not  think  his  port  bow  Indicated  a  blow  from  the  outside.  He 
saw  no  injury  except  at  the  cat  head,  a  space  of  six  or  eight  inches.  The  rail 
by  the  cat  head  was  broken  down,  but  there  was  no  Injury  to  the  deck  or 
plank  sheer.  The  cargo  was  found  damaged  to  the  extent  of  about  ?12  a 
ton,  chiefly  at  the  part  of  the  vessel  under  the  hole  that  was  cut  in  the  deck. 
The  vessel  was  not  In  a  leaking  condition,  and  had  not  been  since  taken  in 
tow  by  the  steamer  Orane;  at  least,  not  more  so  than  vessels  ordinarily  are 
while  loaded  and  making  a  voyage.  The  insurance  company,  which  is  one  of 
the  libelants,  had  to  pay  $1,800  as  salvage  on  the  cargo,  and  $2,007  to  Allison 
&  Addison,  the  consignees,  for  damages  to  the  cargo.  The  freight  contracted 
to  be  paid  to  the  ship  was  $390.  The  Insurance  company  paid  towage  bills 
and  other  expenses  nearly  equal  to  that  amount. 

S.  H.  Matthews,  one  of  the  part  owners  of  the  Martin,  testifies,  among  other 
things,  that,  after  hearing  of  the  collision,  he  was  told  of  a  schooner  lying  at 
Charlestown,  Mass.,  which  was  loading  with  ice  for  Charleston,  S.  O.,  which 
was  said  to  have  collided  with  an  unknown  vessel.  He  went  to  see  her,  and 
taad  some  talk  with  her  master,  who  said  a  collision  had  happened.  He  found, 
upon  examination,  this  schooner's  mainstay  was  broken  on  starboard  bow,  and 
anchor  stock  broken,  and  various  scratches  on  the  hull  of  the  starboard  bow. 
After  going  to  the  custom  house  In  Boston,  where  he  made  some  examinations, 
be  again  saw  the  master,  who  admitted  to  him  that  he  had  been  In  collision 
atxint  the  point  and  time  at  which  the  Martin  had  collided.  This  was  a  three- 
masted  schooner,— the  William  H.  Bally,  of  New  York.  Matthews  told  the 
captain  of  the  schooner  that  he  had  employed  counsel  in  Boston  to  libel  his 
vessel.  The  brothers  of  Matthews,  who  were  part  owners  of  the  Martin  with 
blm,  also  told  the  captain  of  the  Bally  that  they  were  going  to  libel,  and  that 
be  had  better  go  to  New  York  and  prepare  bonds,  so  as  to  be  ready  for  the 
libel.  The  sequel  was  that  the  schooner  Bally  went  away  from  Boston,  was 
not  libeled,  and  gave  no  bonds,  and  that  no  steps  have  been  taken  to  llliel 
her,  either  In  New  York,  Charleston,  Boston,  or  elsewhere. 

Under  a  consent  order  of  sale  entered  by  this  court,  the  Martin  was  solfl  In 
Norfolk,  and  brought  less  than  $1,500.  It  does  not  appear  that  any  of  her  own- 
ers, other  than  William  H.  Browne,  had  their  interests  insured,  or  had  knowl- 
edge that  William  H.  Browne  had  employed  a  temporary  substitute  as  master 
for  this  voyage. 

Sharp  &  Hughes,  for  libelants. 
Ellis  &  Thorn,  for  respondents. 

HUGHES,  District  Judge.  The  original  libel  in  this  case,  filed  on 
the  24th  of  April,  1882,  by  the  owners  of  the  cargo  and  their  insur- 
ers, claims  damages  for  tort  charged  to  have  been  committed  by  the 
master  and  crew  of  the  James  Martin,  in  having  cut  away  her  masts, 
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and  cat  holes  in  her  hull,  and  abandoned  her  to  perish  at  sea.  The 
amended  libel,  filed  at  the  hearing,  claims  damages  from  the  failure 
of  the  master  and  crew  to  bring  the  vessel  into  port,  because  of  bad 
seamanship  and  the  unseaworthiness  of  the  Teasel.  The  owners 
make  a  cross  claim  for  the  freight  contracted  to  be  paid  on  the 
cargo.  When  the  schooner  was  brought  into  Norfolk,  on  the  24th 
of  March  last,  her  master  and  crew  were  under  grave  suspicion  of 
having  dismasted  and  scuttled  their  vessel  and  deserted  her  at  sea. 
When,  on  the  day  before,  the  steamer  John  Hopkins,  from  Boston 
for  Baltimore,  came  in  sight  of  them,  and  took  the  whole  crew  of 
the  schooner  on  board,  the  master  so  impressed  Capt  Hallett  with 
the  belief  of  the  hopeless  plight  of  the  schooner  alleged  to  be  leaking 
and  sinking  that  he  came  away,  and  brought  her  crew  off,  without 
deeming  it  worth  while  to  make  any  examination  into  the  true  con- 
dition of  things..  When,  24  hours  afterwards,  the  steamer  Wil- 
liam Crane,  from  Baltimore  and  Norfolk  for  Boston,  came  near  the 
schooner  Martin,  she  was  found  not  to  be  seriously  leaking,  and  not 
to  be  sinking;  and  Capt.  Howe,  of  the  Crane,  found  no  diflSculty  in 
doing,  in  the  absence  of  the  schooner's  master  and  mate,  what  Capt. 
Hallett  had  not  done  when  they  were  present.  He  took  the 
schooner  in  tow,  reversed  his  own  trip,  and  brought  her  back  to 
Norfolk.  When  the  schooner  arrived  here  she  was  found  to  have  a 
hole  cut  in  her  deck,  in  its  lowest  bend  downwards,  nearest  the 
water,  about  midships,  and  the  scupper  near  it  was  found  to  be 
plugged  up  with  rags.  On  being  taken  to  Richmond,  and  unloaded 
of  her  cargo,  the  latter  was  found  to  have  received  its  principal 
damage  from  water  in  that  part  lying  just  under  this  hole  in  the 
deck, — a  fact  which  indicated  that  the  water  causing  this  danaage 
had  come  in  through  this  hole  while  the  schooner  was  in  a  position 
to  be  swept  over  by  the  sea;  this  latter  fact  indicating  that  the  hole 
had  been  cut  in  the  deck  while  the  schooner  was  out  at  sea,  some- 
time before  she  was  brought  within  the  capes  of  the  Chesapeake. 
Mr.  Matthews,  one  of  the  part  owners,  claimants,  and  respondents, 
was  in  Richmond  about  the  time  the  Martin  was  taken  up  there, 
and  negotiated  a  dismissal  of  the  libel  for  salvage  which  had  been 
put  upon  the  schooner  here  on  her  first  arrival  in  Norfolk.  He 
conld  not  have  failed  to  hear  at  Richmond,  the  charges  against  the 
master  and  mate  of  the  schooner,  which  are  embodied  in  the  original 
libel  before  me.  He  must  have  appreciated  the  importance  to  the 
reputation  of  these  two  ofHcers,  and  to  the  character  of  the  schoon- 
er's owners,  especially  of  William  H.  Browne,  of  meeting  these  char- 
ges by  the  evidence  of  the  entire  crew  of  the  Martin,  and  by  the 
evidence  of  all  on  board  of  the  three-masted  schooner  with  which  he 
states  she  had  been  in  collision  on  the  night  of  the  22d  of  March, 
1882.  Naturally  this  court  had  a  right  to  expect  that  all  the  crew 
of  the  Martin  would  have  been  examined  in  such  a  case  as  this. 
Yet  only  three  of  them  have  been  examined,  and  the  failure  to  ex- 
amine the  rest  is  wholly  unaccounted  for,  although  it  is  in  proof 
that  one  of  those  others  was  for  some  time  in  a  hospital  at  Norfolk. 
Such  an  omission,  unaccounted  for,  in  cases  like  this,  has  always 
been  looked  upon  by  admiralty  courts  as  prejudicial  to  the  case  of 
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the  ressel  charged  to  be  at  fault.  Moreover,  the  witnesses  actually 
examined  are  those  least  disinterested  in  the  suit  The  part  owner, 
whose  interest  in  a  schooner  25  years  old  is  insured,  and  who  did 
not  make  this  particular  voyage  with  his  vessel  as  master,  tele- 
graphed from  Boston  for  a  temporary  substitute,  and  sends  thia 
substitute  on  this  voyage  as  temporary  master;  this  part  owner's 
brother  being  mate.  This  temporary  master  and  this  mate  are  the 
only  persons  examined  of  this  crew,  except  a  steward,  who  seemed 
to  have  been  always  below  deck  asleep,  who  insisted  that  he  knew 
nothing,  not  even  the  names  of  his  companions  of  the  crew,  and 
whose  intelligence  was  probably  as  dark  as  he  represented  it  to  be. 
Again,  it  was  of  the  highest  importance  to  the  case  of  the  respond- 
ents in  this  court  that  they  should  have  libeled  the  three-masted 
schooner  with  which  they  claim  the  Martin  to  have  been  in  collision 
off  Cape  May, — if  for  no  other  purpose,  at  least  to  establish  the 
fact  of  collision,  and  to  show  that  the  fault  was  not  that  of  the 
master  and  crew  of  the  Martin.  The  evidence  before  me  is  wholly 
ex  parte  as  to  that  other  vessel,  and  the  testimony  of  the  crews  of 
vessels  which  have  been  in  collision  is  proverbially  unreliable.  The 
testimony  of  the  crews  of  each  of  these  two  vessels  as  to  that  colli- 
flion  ought  to  have  been  taken  under  oath  and  under  cros»«xamina- 
tion;  otherwise  it  would  have  been,  in  that  litigation,  worthless. 
How  can  it  be  any  better  in  this,  where  it  is  the  whole  truth  that  is 
essential  to  the  formation  of  a  just  conclusion.  But  although  the 
owners  of  the  Martin  themselves  testify  that  they  had  abundant 
opportunity  to  libel  the  three-masted  schooner,  which  they  called 
the  "William  H.  Baily  of  New  York,"  yet  they  have  not  done  so. 
In  Boston  they  tried  to  maneuver  with  the  master  of  the  alleged 
«chooner,  to  induce  him  to  get  out  of  the  way  of  their  libel.  They 
could  h^ve  libeled  her  during  several  days  while  lying  at  or  near 
Boston.  They  told  her  master  that  they  had  arranged  to  libel  her 
after  a  certain  fast  day,  and  to  get  his  vessel  readv.  and  they  say  he 
■went  off  with  his  schooner  before  they  got  their  libel  out.  If, 
therefore,  these  people  have  a  good  case,  they  have  failed  to  sup- 
port it  with  the  evidence  most  necessary  and  proper  for  its  vindi- 
cation; that  is  to  say,  they  have  omitted  to  examine  three  of  their 
own  crew  to  sustain  the  statements  alleged  in  their  defense,  and 
these  three  were  the  men  who  were  wholly  disinterested  in  the  re- 
sult of  the  suit.  They  have  not  libeled  the  schooner  which  they 
claimed  to  have  collided  with,  nor  examined  any  of  her  crew  as  to 
the  alleged  collision,  although  they  insist  that  in  this  collision  orig- 
inated the  disaster  to  their  vessel.  Nor  have  they  accounted  for 
these  omissions.  When  we  come  to  examine  the  testimony  of  their 
own  master  and  mate  as  to  the  causes  of  the  misfortunes  of  the 
schooner  Martin,  their  explanations  prove  to  be  radically  unsatisfac- 
tory. They  say  they  were  running  southward,  abreast  of,  and  six 
miles  off  from.  Cape  May,  on  the  night  of  the  collision,  with  wind 
W.  N.  W.  (when  it  was  two  points  abaft  their  beam),  and  that  they 
were  closehanled  and  on  the  starboard  tack.  They  say  that  the 
three-masted  schooner  was  standing  northward  with  wind  W.  N.  W. 
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at  that  time,  and  yet  that  she  was  sailing  with  a  free  wind,  and  on 
a  port  tack.  These  statements  are,  by  physical  and  mathematical 
necessity,  nntrue.  Moreover,  these  officers  say  that  the  yessels  col- 
lided by  the  Baily's  starboard  bow  running  into  the  Martin's  port 
bow;  and  Mr.  Matthews  testifies  that  the  port  bow  of  the  Martin, 
as  he  saw  it  at  Bichmond,  was  robbed  and  abraded,  and  that  the 
starboard  bow  of  the  Baily,  as  he  saw  her  in  Boston,  was  likewise 
rnbbed  and  bruised,  and  that  he  saw  a  workman  obliterating  the 
mark  or  bruise  on  the  Baily.  Now,  it  is  absolutely  impossible  that 
such  a  collision  could  have  occurred  between  these  two  vessels,  un- 
less one  or  the  other  of  them  had  entirely  reversed  her  course;  and 
there  is  no  mention  or  intimation  of  such  a  reversal  in  the  testi- 
mony of  either  the  master  or  mate  of  the  Martin.  Connsel  for  the 
Martin  suggests  that  she  might  have  been  sailing  at  the  time  of 
collision  on  a  course  to  bring  her  under  the  land,  say,  S.  W.  by  W., 
and  that  such  a  course  would  bring  her  close  to  the  wind.  But  she 
was  then  opposite  Cape  May,  north  of  the  mouth  of  the  Delaware 
Bay,  and  such  a  course  as  that  suggested  would  have  taken  her 
into  the  mouth  of  the  bay.  She  could  not  have  been  aiming  to 
enter  the  bay;  and,  even  if  she  had  been,  her  port  would  then  have 
been  turned  still  further  away  from  the  other  schooner,  and  her 
course  would  have  rendered  it  still  more  impossible  for  the  Baily 
to  have  run  into  her  port  bow  with  her  own  starboard  bow.  In 
short,  I  find  it  impossible  to  believe  the  statements  of  the  master 
and  mate  on  this  subject, — a  fact  which  naturally  and  necessarily 
discredits  their  whole  testimony.  The  Martin  was  sailing  with  the 
wind  free,  the  Baily  was  sailing  close  to  the  wind,  and  the  rule  of 
the  road  (Rule  17,  Rev.  St.  §  423.3)  made  it  the  duty  of  the  Martin 
to  keep  out  of  the  way  of  the  Baily.  If,  therefore,  there  was  a  col- 
lision, it  was  by  fault  of  the  Martin,  and  she  is  responsible  for  all 
the  consequences  to  the  cargo  for  that  fault.  The  statements  of 
the  master  and  mate  as  to  the  dismasting  of  the  schooner  are  al- 
most as  incredible.  They  admit  that  they  examined  the  rigging  of 
the  schooner  shortly  after  the  collision,  and  found  the  essential 
parts  of  it  intact.  They  proceeded  on  their  course  for  three  hours 
on  a  rough  sea,  but  after  that  period,  all  the  way  to  Ghincoteagne, 
some  60  or  70  miles,  the  sea  was  "comparatively  smooth,"  and  the 
wind  was  ''moderate."  The  wind  was  shifting  all  the  rest  of  the 
night  after  the  collision,  all  of  the  next  day,  and  the  first  part  of  the 
next  night,  so  that  it  had  got  entirely  around  the  compass.  There 
is  no  complaint  of  a  storm,  though  the  sea  was  heavy,  and  the  wind 
was  blowing  a  reef  breeze.  At  2  p.  m.  on  the  morning  of  the  24th 
the  masts  suddenly  went  down.  What  was  the  cause  of  this  mis- 
fortune? The  testimony  of  the  witnesses  examined  at  Richmond 
was  that  the  starboard  fore  rigging  was  cut.  So  is  that  of  Mr.  Cow- 
ardin,  who  was  on  board  the  Martin  from  soon  after  she  was  brought 
into  port  at  Norfolk  until  she  was  taken  to  Richmond.  This  rig- 
ging was  cut  some  nine  or  ten  feet  above  the  deck.  The  masts  fell 
over  in  the  direction  two  points  on  the  port  quarter,  showing  that 
the  fore  rigging  on  the  starboard  side  was  at  fault.     The  vessel  had 
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gone  OQ  her  course  for  26  hours  after  the  collision.  Examination 
Bad  shown  that  the  essential  parts  of  the  rigging  were  intact  shortly 
after  the  collision.  Though  it  had  been  subjected  to  greater  or  less 
strain  for  the  first  3  hours  after  that  event,  it  had  stood  the  strain. 
Then  there  was  a  "smooth  sea"  and  a  "moderate"  wind  for  20  hours, 
during  which  there  could  have  been  no  strain.  Then,  without  the 
agencj  of  any  vis  major,  in  the  shape  of  either  high  storm  or  heavy 
sea,  the  masts  went  down  opposite  the  quarter  where  the  rigging 
was  found  afterwards  to  have  been  cut.  This  is  not  a  criminal 
prosecution,  in  which  a  court  must  require  full  proof  of  crime,  but  a 
civil  suit,  in  which  a  court  is  llound  to  decide  upon  the  preponder- 
ance of  evidence  positive  and  circumstantial.  With  every  dispo- 
sition to  presume  innocence,  I  cannot  persuade  myself  that  the  fall- 
ing of  these  masts  was  the  result  of  any  vis  major  of  navigation, 
esjiecially  as  it  occurred  at  a  desolate  point  on  the  coast,  where 
violence  to  the  vessel  could  find  more  of  a  chance  of  immunity  and 
concealment  than  at  probably  any  other  point  on  the  North  Atlantic 
seaboard.  But,  even  if  the  masts  did  fall  by  stress  of  weather  and 
sen,  still  there  was  no  justifying  cause  for  the  subsequent  abandon- 
ment of  the  schooner  by  the  master  and  mate.  It  is  true  that  the 
chance  of  escape  was  cut  off  by  the  accidental  destrnction  of  their 
boat  in  the  falling  of  the  masts,  but  where  was  the  necessity  for 
escape  at  all?  They  could  safely  remain  on  board  until  help  came 
from  some  quarter,  and  there  was  nothing  in  their  condition  to 
throw  them  into  a  panic  of  fright.  If  they  were  under  the  infiuence 
of  such  a  panic  before  the  Hopkins  came  in  sight,  they  were  need- 
lessly so,  and  the  certainty  of  rescue  should  have  calmed  them 
Their  vessel  was  not  sinking.  It  was  not  even  leaking  consider- 
ably, but  only  to  the  extent  to  which  the  best  of  vessels  are  liable 
at  sea.  But  they  did  more  than  escape.  When  they  got  aboard 
the  Hopkins  their  trepidation  should  have  entirely  subsided;  and 
they  violated  their  duty  as  seamen  to  their  ships,  its  owners,  and  to 
the  cargo,  by  so  exaggerating  the  condition  of  their  vessel,  in  their 
statements  to  Capt.  HaUett,  as  to  induce  him  to  sail  away  without 
attempting  to  save  their  ship.  This  is  all  proved  by  the  sequel; 
Oapt.  Howe,  of  the  Crane,  having  found  the  schooner  riding  safe  at 
anchor,  without  much  water  in  her  hold,  not  in  a  leaking  condi- 
tion, and  capable  of  being  towed  upon  a  right  rough  sea  into  harbor. 
The  Boston  steamers  all  stop  for  several  hours  at  Norfolk,  both  on 
their  trips  in  and  out.  When  the  Hopkins  came  into  this  harbor 
with  the  crew  of  the  Martin  on  board,  the  first  duty  of  the  master 
and  mate  of  the  Martin  was  to  take  steps  to  have  her  looked  after 
and  saved,  if  practicable,  which  it  certainly  was.  They  took  no 
such  steps.  So  far  as  any  evidence  exists,  they  gave  no  publicity 
in  Norfolk  to  the  fact  that  their  vessel  was  anchored  out  at  sea, 
within  a  few  hours'  sail  of  Norfolk,  in  distress  and  danger.  We 
have  no  evidence  that  they  did  anything  or  said  anything  while  here 
for  the  rescue  of  their  vessel,  and  they  went  on  to  Baltimore,  where 
they  would  seem  to  have  been  equally  reticent  and  inactive. 
I  am  of  opinion  that  whatever  accidents  are  described  in  the  evi- 
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dence  as  having  happened  to  the  James  Martin  happened  by  the 
fault  of  her  master  and  crew;  especially  that  the  collision,  if  it  oc- 
corred  at  all,  was  by  their  fault;  and  that  the  dismasting  of  the  ves- 
sel was  either  through  their  act,  or  through  their  negligence  or  in- 
competency in  not  properly  staying  the  masts  previously  to  their 
falling.  I  am  of  opinion  that  the  vessel  was  abandoned  unnecessar- 
ily— was  in  fact  deserted — by  her  master  and  crew,  under  circum- 
stances in  which  their  duty  as  seamen  demanded  that  they  should 
have  stood  by  her;  at  least,  to  the  extent  of  prevailing  upon  Capt. 
Hallett  to  do,  under  their  supervision,  what  Ciapt.  Howe  did  on  the 
next  day  after  they  had  deserted  herl  I  am  of  opinion  that,  on  being 
brought  by  the  Hopkins  into  the  port  of  Norfolk,  the  master  and 
mate  of  the  schooner  ought  to  have  taken  effective  steps  for  bringing 
their  vessel  into  port,  and  should  have  hired  a  powerful  wrecking 
tug,  and  gone  themselves  out  to  the  place  of  anchorage,  and  them- 
selves brought  their  vessel  and  her  cargo  into  port,  and  saved  sal- 
vage. I  am  of  opinion  that,  having  failed  to  do  this  at  Norfolk,  they 
should  have  done  it  in  Baltimore.  I  am  of  opinion  that,  by  omitting 
this  natural  and  obvious  duty,  they  themselves  furnished  strong  evi- 
dence to  sustain  the  suspicion  that  their  desertion  of  the  ship  was 
premeditated  and  criminal.  I  am  of  opinion  that  the  James  Martin, 
in  consequence  of  this  bad  seamanship  of  master  and  crew,  is  liable 
for  the  amounts  paid  for  salvage  and  as  damages  to  the  cargo  by 
the  libelants. 

As  to  the  question  of  the  freight:  This  was  a  clear  case  of  an 
abandonment  at  sea  of  the  vessel  and  cargo  by  the  master  and  crew. 
without  intention  to  retake  possession.  Where  this  is  done,  and 
where  the  owners  of  the  cargo  have  done  no  wrongful  act  them- 
selves, it  is  settled  law  that  the  ship  owners  can  maintain  no  claim 
to  the  freight.  The  contract  of  affreightment,  indeed,  is  not  at 
an  end,  because  it  exists  to  form  the  foundation  of  a  soit  for  dam- 
ages to  the  cargo,  by  its  owners,  as  in  the  case  at  bar. 

The  damages  that  will  be  awarded  in  this  cause,  from  the  negli- 
gence of  the  master  and  crew,  will  be  f  1,80Q  for  salvage  paid,  $2,007 
for  damages  to  the  cargo,  and  costs  of  this  suit  The  libel  is  in 
rem  only,  and  the  vessel  brought,  on  a  sale  under  a  consent  decree, 
only  about  f  1,500.  Now,  if  the  proceeds  of  this  sale  had  been  anffi- 
cient  to  cover  this  whole  claim  for  salvage  and  damages,  together 
with  costs,  I  might  be  bound  to  listen  to  argument  on  behalf  of  the 
owners  for  the  freight  But  the  large  excess  of  the  amounts 
claimed  by  libelants  over  and  above  the  proceeds  of  sale,  and  the 
large  deficiency,  for  which  the  libelants  have  no  recourse  here  what- 
ever, preclude  such  an  inquiry  in  this  proceeding.  I  will  sign  a  de- 
cree denying  the  respondents'  claim  for  the  freight,  and  awarding 
to  the  libelants  the  amounts  above  indicated,  to  be  paid,  as  far  as 
may  be,  out  of  the  proceeds  of  the  sale  of  the  ship. 
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SNOW  T.  SMITH  et  aL« 
(drcnit  Conrt.  B.  D.  Virginia.   August  15,  1882.) 

1.  RSMOTAL  OF  Causes— Sepababi.k  Controtkrsies. 

Under  the  act  of  March  3,  1875,  {  2,  If  In  a  suit  there  Is  a  separable 
controversy,  the  parties  to  which,  actually  Interested  In  the  decision  of  It, 
are,  on  each  side,  wholly  citizens  of  different  states,  then  the  suit  may, 
on  petition  of  one  or  more  of  the  said  parties  to  the  separable  contruversy, 
be  removed  to  a  federal  court 

t.  Bamb— Parties  to  Removai.  Petitioit. 

Where  there  Is  a  separable  controversy  between  two  of  the  parties,  who 
have  a  right  to  the  removal  thereof,  the  unnecessary  joinder  In  the  peti- 
tion for  removal  of  a  trustee  who  has  not  right  of  removal  will  be  treated 
as  a  nullity,  and  the  suit  will  not  be  remanded. 

This  was  a  suit  in  equity  brought  in  the  circuit  court  of  Prince  Wil- 
liam county,  Va.,  by  William  R.  Snow,  a  citizen  of  Virginia,  as  trustee 
of  Marcia  C.  Snow,  against  Gteorge  Cowie,  Edson  R  Smith,  and  Har- 
riet C,  Snow,  IMendant  Cowie  was  a  citizen  of  the  District  of 
Ciolumbia,  and  the  other  two  defendants  were  citizens  of  Minnesota. 

The  following  facts,  among  others,  were  alleged  in  the  bill:  Prior  to  April 
1,  1869,  the  complainant,  William  R.  Snow,  together  with  Thomas  M.  Smith 
and  John  O.  Wilson,  owned  jointly  a  tract  of  land,  containing  about  400 
acres,  in  Prince  William  coimty,  Va.;  each  being  the  owner  of  an  undivided 
one-third  thereof.  On  the  date  mentioned.  Smith  and  Wilson  conveyed  their 
interests  to  George  D.  Snow,  who,  in  consideration  thereof,  paid  $2,000,  and 
gave  his  six  promissory  notes.  These  notes  were  for  something  over  $1,000 
each;  three  being  executed  to  each  grantor,  payable,  respectively,  one,  two, 
and  three  years  after  date.  To  secure  their  payment,  the  malier  and  his  wife, 
Harriet  0.  Snow,  executed  and  delivered  a  deed  of  trust  to  the  defendant 
Cowie,  covering  an  undivided  two-thirds  of  the  land.  The  three  notes  to 
Smith,  and  also  the  first  of  the  notes  to  Wilson,  were  paid  by  Snow,  who 
died  In  1874,  leaving  a  will  In  which  the  defendant  Bdson  R.  Smith  was  ap- 
pointed sole  executor.  The  widow— being  the  defendant  Harriet  O.  Snow— was 
bis  sole  legatee.  In  1875  the  executor  and  widow  executed  and  delivered  a 
deed  of  the  said  lands  to  the  complainant,  In  trust  for  the  complainant's  wife, 
tbe  said  Marcia  C.  Snow;  the  complainant  therein  assuming  the  payment  of  the 
two  outstanding  notes  to  Wilson.  The  bill  then  alleges  that  these  two  notes 
to  Wilson  "have  been  in  the  possession  and  custody  of  the  said  defendant 
Harriet  0.  Snow  from  about  the  25th  day  of  June,  1875,  until  now,  and  the 
said  Harriet  C.  Snow  claims  to  hold  the  said  promissory  notes  by  purchase 
from  the  said  John  0.  Wilson."  Wilson  died  before  Institution  of  the  suit, 
baring  executed  an  alleged  release,  apparently  on  the  assumption  that  his  notes 
bad  been  paid.  The  bill  further  alleged  that  Harriet  C.  Snow  claimed  the 
right,  under  the  deed  of  trust  to  defendant  Cowie,  to  have  an  undivided 
two-thirds  of  the  land  sold  to  pay  the  said  notes;  that  the  said  trustee,  Cowie, 
acting  under  authority  from  her,  had  advertised  an  undivided  two-thirds 
of  the  land  for  sale  on  September  22,  18S3;  that,  by  reason  of  the  payment 
of  the  three  notes  to  Thomas  M.  Smith,  only  an  undivided  one-third  of  the 
land  was  liable  to  be  sold  under  the  trust.  The  prayer  of  the  bill  was  that 
defendant  Cowie  be  enjoined  from  making  the  sale  until  such  time  as  the 
land  could  be  partitioned,  and  the  rights  of  the  several  parties  therein  set 
apart  to  them.  The  bill  concluded  with  a  prayer  for  general  relief.  On 
October  8. 1883,  the  defendants  B.  R.  Smith  and  Harriet  O.  Snow  filed  a  peti- 
tion and  bond  for  the  removal  of  the  cause  to  the  circuit  court  of  the  United 

1  This  case  has  been  heretofore  reported  In  4  Hughes,  204,  and  is  now  pub- 
lished In  this  series,  so  as  to  Include  therein  Hf  circuit  and  district  conrt  cases 
elsewhere  reported  which  have  been  Inadvertently  omitted  from  the  Federal 
Reporter  or  the  Federal  Cases. 
88F.— 42 
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States  for  the  Bastern  diBtiict  of  Virginia;  alleging  that  there  was  a  contrs- 
versy  wholly  between  citizens  of  different  states,  to  wit,  a  controversy  be- 
tween the  petitioners  and  the  complainant,  as  trustee  of  Marcla  C.  Snow. 
The  petition  was  granted,  and  the  cause,  being  accordingly  removed,  la  now 
heard  upon  complainant's  motion  to  remand  the  same  to  the  state  court 

John  J.  Weed,  for  complainant 
George  E.  Harris,  for  defendants. 

,  HUGHES,  District  Judge.  Section  2  of  article  3  of  the  constitntion 
of  the  United  States  gives  jurisdiction  to  the  courts  of  the  United 
States  over  "cases  in  law  and  equity,"  "cases  of  admiralty  and  mari- 
time jurisdiction,"  "controversies  between  two  or  more  states,"  "con- 
troversies between  citizens  of  different  states,"  etc  This  language 
of  the  section  makes  a  distinction  between  "cases"  or  suits,  on  one 
hand,  and  "controversies"  on  the  other.  Contemplating  this  distinc- 
tion, the  second  clause  of  section  2  of  the  judiciary  act  of  March  3. 
1875  (Supp.  Bev.  St  U.  S.  p.  175)  provides  that: 

"When  in  any  suit  mentioned  in  this  section,  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states,  and  which  can  be  folly 
determined  as  between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove  said  anIC'  etc 

This  second  section  of  the  statute  of  1875  has  been  thoronghly  re 
viewed  and  passed  upon  by  the  supreme  court  of  the  United  States 
That  court  has  repeatedly  and  explicitly  recognized  the  distinctioi. 
made  by  the  constitution  and  this  statute  between  the  general  term, 
"case,"  or  "suit,"  and  the  special  term,  "controversy."  The  doctrine 
which  has  been  settled  in  the  various  decisions  of  that  court  constru- 
ing the  statute  of  1875  is  that  whereas,'  if  a  suit  embraces  bnt  one 
controversy,  and  the  parties  to  it  on  either  side  are  not  wholly  resi- 
dents, respectively,  of  different  states,  the  suit  cannot  be  removed, 
yet  if,  in  the  suit,  there  is  a  separable  controversy,  the  parties  to 
which,  actually  interested  in  the  decision  of  it,  are,  on  each  side,  wholly 
citizens  of  different  states,  then  the  suit  may,  on  the  petition  of  one 
or  more  such  parties  to  the  separable  controversy,  be  removed  into  the 
federal  court.  The  leading  decision  on  the  former  point  is  that  of 
Blake  v.  McKim,  103  U.  S.  336.  The  leading  decision  on  the  latter 
point  is  that  of  Barney  v.  Latham,  103  U.  S.  205.  Ck>unsel  have  re- 
viewed many  cases  directly  or  indirectly  involving  the  right  of  re- 
moval, in  their  learned  briefs ;  bnt  I  think  it  is  useless  for  me  to  look 
further  than  to  the  two  decisions  just  named,  for  it  is  very  dear  to  my 
mind  that  the  case  at  bar  is  governed  by  one  or  the  other  of  them. 
The  single  question  on  which  this  motion  to  remand  depends  is  whether 
the  controversy  between  William  R.  Snow,  trustee,  and  Marcia  Snow, 
citizens  of  "Virginia,  and  E.  R.  Smith,  executor,  and  Harriet  C.  Snow, 
citizens  of  Minnesota,  is  separable  from  the  other  controversies,  if  any, 
in  this  suit,  or  whether  that  controversy  comprehends  the  whole  suit 
tf  it  comprehends  the  whole  suit,  then,  under  the  mling  in  Blake  v. 
McEim,  Wilson's  administrator  and  the  trustee,  Gteorge  Cowle,  both 
citizens  of  the  District  of  Columbia,  being  necessary  parties  to  the 
suit,  the  cause  must  be  rem^a^ed  to  the  state  court;  but,  if  otherwise, 
then,  under  the  ruling  in  Barney  v.  Latham,  the  cause  mast  remain 
here.     The  controversy  between  the  two  Mrs.  Snows  is  whether  the 
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notes  held  by  Wilson  in  his  lifetime,  and  paBsed  by  him,  for  Talne 

received,  to  Mrs.  Harriet  Snow,  passed  as  assigned  dioses  in  action, 
or  passed  as  notes  extinguished  by  the  fact  of  Wilson's  having  re- 
ceived full  value  for  them.  One  of  these  ladles  contends  that  they 
merely  passed  from  one  holder  to  another,  and  remained  in  the  hands 
of  the  second  holder,  a  charge  upon  the  land  upon  which  the  trust 
deed  to  Cowie  was  execute^.  The  other  lady  contends  that  the  notes 
became  extinguished,  as  a  charge  upon  the  land,  by  the  payment  of 
their  value  to  Wilson,  in  consequence  of  some  anterior  agreement  be- 
tween, parties  in  interest.  There  is  no  doubt  that  that  is  a  clearly 
defined  controTersy,  and  that  the  only  persons  actually  interested  in 
it  are  the  two  Mrs.  Snows. 

The  remaining  question  is  whether  there  is  any  other  controversy 
in  this  suit.  I  think  there  is.  It  concerns  the  title  to  the  land  which 
was  mortgaged  to  secure  the  payment  of  the  notes  in  question.  There 
was  a  deed  of  release  executed  by  Wilson  in  his  lifetime.  It  Wilson's 
deed  was  TaUd,  then  the  title  to  the  land  is  in  William  R  Snow, 
trustee  of  Mrs.  Marcia  Snow,  or  in  some  other  person  than  George 
Cowie.  If  the  release  was  not  valid,  then  the  title  to  the  land  is  in 
Qeorge  Cowie.  It  is  very  true  that  the  decision  of  this  question  of 
the  title  to  the  land  depends,  in  a  court  of  equity,  very  much  upon 
the  decision  of  the  question  that  has  been  stated  in  regard  to  the  status 
of  the  notes  passed  by  Wilson  to  Mrs.  Harriet  Snow.  In  fact,  this 
intimate  dependence  of  one  controversy  upon  the  other  is  the  circum- 
stance which  creates  all  the  difficulty  in  the  case  at  bar.  I  think  the 
question  whether  the  legal  title  to  the  land  is  in  George  Cowie,  or  in 
some  other  person,  is  a  distinct  one  from  the  question  whether  the 
Wilson  notes  are  still  alive  to  bind  the  land;  and,  so  believing,  I 
think  the  case  at  bar  is  governed  by  the  decision  in  Barney  v.  Latham. 
It  is  hardly  worth  while  to  consider  the  question  whether  the  unneces- 
sary joinder  of  George  Cowie  with  E.  K.  Smith,  executor,  and  Harriet 
C.  Snow,  in  the  petition  for  removal,  defeats  the  right  of  the  two  latter, 
who  are  citizens  of  Minnesota,  to  remove.  Cowie  has  no  right  to  the 
removal,  and,  if  the  petition  was  his  ;alone,  the  cause  would  have  to 
be  remanded.  But  Smith  and  Mrs.  Harriet  Snow  have  a  right  to  the 
removal,  and  that  right  ought  not  to  be  allowed  to  be  defeated  by  the 
useless  joining  of  Covrie  in  their  petition.  That  joinder  will  be  treated 
as  a  nullity,  and  the  court  will  not  grant  a  motion  to  remand  on  that 
merely  technical  ground.    The  motion  to  remand  is  denied. 


SOUTHERN  INDIAKA  BXP.  CO,  ▼.  IINITED  STATES  EXP.  CO.  et  al. 

(drcult  Court.  D.  Indiana.    August  4,  1SS8.) 

No.  9.008. 

Carbibbb  of  Goods— Ddtikb  of  Comhectiko  Links  Inter  Bb. 

^e  roles  of  the  common  lavr  do  not  require  a  carrier  to  receive  goods 
for  carrii^^  either  from  a  consignor  or  a  connecting  carrier,  without  pre- 
payment of  its  cIiargeB  If  demanded,  nor  to  advance  the  charges  of  a 

'  connecting  carrier  from  which  it  receives  goods  In  the  conise  of  transporta- 
tion; nor  can  it  be  required  to  extend  such  credit  or  make  sndi  advance* 
to  on*  oonnectins  carrier  because  It  does  so  to  anotber. 
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8.  Sakb— Express  CoMPAsnis— Ihtbrstatb  Commbscx  Act. 

The  Interstate  commerce  act  does  not  apply  to  iDdei>eDdent  express 
companies  not  operating  railway  lines. 

8.  Monopolies— Anti-Trust  Law— Remedies. 

The  anti-trust  law  of  July  2,  1890,  does  not  authorize  a  court  of  equity 
to  entertain  a  bill  by  a  private  party  to  enforce  its  proTlsions,  bla  remedy 
being  by  an  action  at  law  for  damages, 
^k  Carrieks- Express  Companies— Indiana  Statutb. 

The  statute  of  Indiana  prescribing  the  duties  of  railroads  with  reference 
to  intersecting  lines  (2  Bums'   Rev.  St.  ISiii,  (  5153;    Bev.  St.  1881,  { 
2)903)  has  no  application  to  express  companies. 
8.  Same — Custom — Supficienct  of  AiiLEOATioN. 

In  a  bill  against  three  express  companies,  an  allegation  of  a  costom  be- 
tween defendants  to  receive  goods  from  each  other  for  transportation 
without  prepayment  of  charges,  and  to  advance  back  charges  to  eac-b 
other,  is  not  an  allegation  of  a  general  custom  of  the  busine^,  which 
would  bind  defendants  to  pnrsae  tiie  same  method  with  other  companies. 

This  was  a  bill  by  the  Southern  Indiana  Express  Company  against 
the  United  States  Express  Ck)mpany  and  others.  Heard  OD  demurrer 
to  bill. 

Joseph  H.  Shea  and  Francis  M.  Trissal.1,  for  complainant. 
Baker  &  Daniels,  for  defendants. 

BAKER,  District  Judge.  Tliis  bill  is  filed  by  the  Southern  Indiana 
Express  Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Indiana,  against  the  United  States  Express  Com- 
pany, the  American  Express  Company,  the  Adams  Express  Company, 
and  certain  individual  defendants,  alleged  to  be  oflBcers  and  stockhold- 
ers in  said  companies.  The  express  companies  are  alleged  to  be  joint* 
stock  associations  organized  under  the  law  of  the  state  of  New  York, 
which  is  as  follows: 

"Any  joint-stocl:  company  or  association  consisting  of  seven  or  more  share- 
holders or  persons  may  sue  and  be  sued  in  the  name  of  the  president  or  treas- 
urer for  the  time  being  of  such  Joint-stock  company  or  association;  and  .ill 
suits  and  proceedings  so  prosecuted  by  or  against  such  Joint-stock  company 
or  association,  and  the  service  of  all  process  or  papers  in  such  suits  and  pro- 
ceedings on  the  president  or  treasurer,  for  the  time  being,  of  such  Joint-stoci 
company  or  association,  shall  have  the  same  force  and  effect  as  regards  tne 
Joint  rights,  property  and  effects  of  such  Joint-stock  company  or  ass  )clati<ui. 
as  if  such  suits  and  proceedings  were  prosecuted  In  the  names  of  all  tne 
shareholders  and  associates  in  the  manner  now  provided  by  law." 

The  bill  alleges  that  the  defendant  companies  have  been  for  many 
years  engaged  in  the  express  business,  and  in  carrying  articles  of  tra^ 
and  commerce  over  railroads  under  contracts  with  them,  and  have 
been  declared  by  the  law  of  this  and  other  states  to  be  common  car- 
riers, subject  to  all  the  liabilities,  and  bound  to  perform  all  the  duties, 
of  such  common  carriers;  that  the  complainant  entered  into  a  contract 
with  the  Southern  Indiana  Railway  Company,  a  railway  located  wholly 
within  this  state,  to  carry  on  an  express  business  over  said  railway 
for  five  years  from  and  after  June  30,  1898;  that  the  defendant  com- 
panies carry  on  an  express  business  over  railroads  which  connect 
with  the  Southern  Indiana  Railway,  and  that  the  express  business 
originating  on  the  line  of  railway  over  which  the  complainant  carrie* 
on  its  business  cannot  be  transported  to  its  destination  without  pass- 
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ing  OTM  one  or  more  of  the  lines  of  railway  over  which  Bome  one  of  the 
defendant  companies  carries  on  its  business;  that  the  usage,  long 
established,  over  the  Southern  Indiana  Railway  by  the  defendants,  as 
well  as  long,  continuously,  oniversally,  and  uninterruptedly  estab- 
lished by  them  over  the  lines  of  railway  on  which  they  carry  on  their 
business,  was  to  receive  and  deliver  to  each  other  packages  for  points 
beyond  their  own  routes,  so  that  a  package  for  a  distant  point  is  trans- 
ferred from  one  express  company  to  another  as  often  as  required  to 
reach  its  destination,  and  is  ttU^en  by  one  continnoos  and  unbroken  car- 
riage, and,  to  facilitate  promptness  and  simplicity  in  transfers  from 
one  company  to  another,  the  receiving  company  pays  to  the  tendering 
company  all  charges  which  have  accrued  for  carriage  to  the  point  of 
tender,  known  as  "accrued  charges"  or  "advance  charges,"  so  that  the 
company  having  advanced  all  the  accrued  charges  receives  from  the 
consignee  and  retains  the  whole  amoant  of  charges  to  the  point  of 
destination;  that  another  of  such  established  customs  and  usages  is 
to  receive  and  forward  packages  from  each  others'  lines  to  con- 
signees at  points  of  destination  over  the  lines  of  the  others  without  re- 
quiring the  prepayment  of  charges  from  the  consignor  or  the  company 
to  which  the  package  is  delivered  to  be  forwarded;  that  another  of 
the  customs  and  usages  established  is  the  fixing  and  publication  of 
tariff  charges  for  carrying  packages  from  and  to  all  points,  which  tar- 
iffs are  divided  pro  rata  between  each  of  the  companies  handling  the 
package  The  bill  then  proceeds  to  aver  that  these  usages  and 
methods  of  doing  business  were  safe,  reasonable,  and  essential  to  the 
quick  and  simple  transfer  of  packages,  and  to  the  transaction  of  the 
express  business,  and  that  any  company  denied  the  facilities  thus 
afforded  would  be  unable  to  compete  in  the  same  business  with  another 
company  which  could  avail  itself  of  such  usages,  and  could  not  do  a 
general  express  business  so  as  adequately  to  accommodate  the  public. 
The  bill  then  proceeds  to  allege  that  the  defendant  companies  refuse, 
when  articles  of  trade  and  commerce  carried  by  the  complaint  are  ten- 
dered to  the  defendants,  to  pay  the  accrued  chaises,  or  to  receive  and 
transport  to  their  destination  any  such  articles  without  the  prepay- 
ment of  the  charges  for  such  transfera  The  prayer  of  the  bill  is  that 
the  defendants  may  be  enjoined  and  restrained  from  refusing  to  re- 
ceive any  and  all  parcels  offered  or  delivered  to  them  by  complainant 
for  transportation  and  delivery  to  consignees,  and  from  demanding 
prepayment  of  their  charges  for  such  transportation,  and  from  retain- 
ing and  withholding  from  the  complainant  all  sums  of  money  known 
as  accrued  charges  for  express  matter  delivered  to  them  by  the  com- 
plainant, and  from  refusing  to  or  retaining  from  the  complainant  the 
reasonable  pro  rata  part  of  the  charges  and  compensation  complain- 
ant may  earn  upon  express  business  originating  off  its  line. 

The  grounds  upon  which  these  claims  for  injunctive  relief  are  predi- 
cated are:  (1)  That  such  is  the  duty  of  common  carriers  at  common 
law;  (2)  that  such  is  their  duty  under  the  interstate  commerce  act; 
<3)  that  such  is  the  requirement  of  the  anti-trust  law;  (4)  that  such 
duty  is  imposed  upon  them  by  the  custom  and  usage  set  up  in  the  bill. 

llie  defendant  companies  have  demurred  to  the  bill  and  the  amend- 
ment  thereto,  on  the  ground  that  the  court  is  without  jurisdiction, 
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and  also  because  the  bill  and  the  amendment  are  without  equity,  on 
the  facts  stated. 

Waiving,  without  deciding,  the  question  of  jurisdiction,  the  court  is 
of  opinion  that  the  bill  cannot  be  maintained  on  any  one  of  the  above- 
stated  grounds. 

1.  There  is  no  principle  of  the  common  law  requiring  a  common  car- 
rier receiving  articles  of  trade  and  commerce  from  a  connecting  line 
to  advance  or  assume  the  payment  of  the  charges  accrued  thereon  for 
the  transportation  of  such  articles  from  the  point  of  origin  to  the  con- 
necting line.  If  it  does  thus  pay  or  assume  such  accrued  charges,  it 
can  retain  a  lien  upon  the  property  transported  for  their  payment  as 
well  as  for  the  payment  of  the  charges  due  to  itself  for  such  transpor- 
tation. An  express  company,  like  any  other  common  carrier,  has  a 
right  to  demand  that  its  charges  for  transportation  sh^ll  be  paid  in  ad- 
vance, and  is  under  no  obligation  to  receive  goods  for  transportation 
unless  such  charges  are  paid  if  demanded.  Nor  is  such  express  com- 
pany under  any  obligation  to  pay  to  the  tendering  company  the  charges 
due  to  it  for  its  services  in  transporting  such  articles  of  trade  and  com- 
merce from  the  point  of  origin  to  the  point  of  tender.  It  is  true  that 
the  general  practice  is  to  collect  the  charges  upon  delivery  of  the  goods 
to  the  consignee,  and,  when  goods  are  received  without  payment  in 
advance  being  demanded,  it  becomes  the  duty  of  the  carrier  to  trans- 
port them  to  their  destination,  or  to  deliver  them  to  the  next  receiving 
carrier.  Receiving  the  goods  for  transportation  without  any  demand 
for  prepayment  of  charges  constitutes  a  waiver  of  such  right.  Kie 
carrier  holds  a  lien  upon  the  goods  for  payment  of  charges,  and,  in 
case  of  a  delivery  of  them  to  the  consignee  before  payment,  it  can  hold 
him  responsible  therefor.  Ibe  same  rule  applies  whether  the  articles 
of  trade  and  commerce  are  received  from  the  original  consignor  or 
from  a  connecting  carrier.  An  express  company,  in  the  absence  of  con- 
tract, is  under  no  obligation  to  receive  and  transport  for  the  ori^nal 
consignor,  or  to  continue  the  transportation  for  a  connecting  carrier. 
witliout  the  prepayment  of  its  charges  if  demanded.  The  famishing 
of  equal  facilities,  without  discrimination,  does  not  require  a  common 
carrier  to  advance  money  to  all  other  carriers  on  the  same  terms,  nor 
to  give  credit  for  the  carriage  of  articles  of  trade  and  commerce  to  all 
carriers  because  it  extends  credit  for  such  services  to  others.  Or^on 
Short-Line  &  U.  N.  Ry.  Co.  v.  Northern  Pac.  R  CJo.,  9  C.  C.  A.  409.  61 
Fed.  158;  Id.,  51  Fed.  465;  Little  Rock  &  M.  R.  Co.  v.  St.  Lodis  S.  W. 
Ry.  Co.,  11  C.  0.  A.  417,  63  Fed.  775;  Little  Rock  &  M.  R.  Co.  v.  St. 
Louis,  L  M.  &  S.  Ry.  Co.,  41  Fed.  559. 

2.  The  interstate  commerce  act  has,  so  far  as  express  companies 
not  operating  railway  lines  are  concerned,  wrought  no  change  of  the 
common  law  in  this  regard.  At  an  early  day  the  question  was  raised 
whether  express  companies  were  subject  to  the  provisions  of  the  inter- 
state commerce  act,  and,  after  fnll  argument  and  deliberate  considera- 
tion, the  mterstate  commerce  commission  unanimously  decided  that 
the  act  did  not  apply  to  express  companies  properly  so  termed;  that  is 
to  say,  to  independent  organizations  that  carried  on  an  express  or  par- 
cel business  in  the  usual  manner,  and  which  did  not  operate  railway 
lines.     In  re  Express  Companies,  1  Interst.  Commerce  Com.  B.  349. 
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This  case  was  decided  on  December  28, 1887.  The  commission  shortly 
thereafter  called  the  attention  of  congress  to  their  ruling,  and  sug- 
gested such  an  amendment  of  the  law  as  would  place  express  com- 
panies within  their  jurisdiction;  but,  although  more^than  10  years 
have  elapsed,  congress  has  taken  no  action  on  the  subject.  Ilie  same 
conclusion  was  reached  in  U.  S.  r.  Morsman,  42  Fed.  418.  After  a 
caref  al  consideration  of  the  question,  I  see  no  reason  to  doubt  the  cor- 
rectness of  the  conclusions  reached  in  these  cases.  Under  the  aver- 
ments of  the  bill,  it  is  manifest  that  neither  of  the  express  companies 
is  affected  by  the  interstate  commerce  act. 

3.  The  anti-trust  law  of  July  2,  1890,  has  wrought  no  such  change 
in  the  law  as  will  enable  the  court  to  enforce  its  provisions  in  favor 
of  a  private  party  by  a  bill  in  equity.  Under  this  act,  the  only  remedy 
given  to  any  other  party  than  the  government  of  the  United  States  is 
an  action  at  law  for  tlireefold  damages,  with  costs  and  attorney's  fees, 
and  th^  only  party  entitled  to  maintain  a  bill  in  equity  for  injunctive 
relief  for  an  alleged  violation  of  its  provisions  is  the  United  States 
by  its  district  attorney,  on  the  authorization  of  the  attorney  general. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Miami  S.  S.  Co.,  30  C.  C.  A.  142,  86  Fed.  407, 
and  oases  there  cited. 

Nor  does  section  5153,  2  Burns'  Rev.  St  1894  (section  3903,  Rev.  St. 
1881),  aid  the  complainant's  contention.  The  sixth  paragraph  of  that 
section  is  as  follows: 

"Bvery  such  corporation  shall  possess  the  greneral  powers  and  be  subject 
to  the  liabilities  and  restrictions  expressed  in  the  special  powers  following: 
*  *  *  To  cross,  intersect,  join  and  unite  its  railroad  with  any  other  railroad 
before  constructed  at  any  other  point  on  its  route  and  upon  the  grounds  ot 
such  other  railway  company,  with  the  necessary  turnouts,  sidings,  switches 
and  other  conveniences  In  furtherance  of  the  objects  of  its  connections;  and 
every  company  whose  railroad  is  or  shall  be  hereafter  intersected  by  any  new 
railroad,  shall  unite  with  the  owners  of  such  new  railroad  In  forming  such 
intersection  and  connections  and  grant  the  facilities  aforesaid." 

This  paragraph  plainly  is  not  applicable  to  express  companies  which, 
like  these  defendants,  do  not  own,  control,  or  operate  a  railroad  line, 
but  which  simply  contract  for  space  on  railroad  trains  for  the  trans- 
portation of  articles  of  trade  and  commerce  committed  to  their  care. 
Besides,  the  connections  and  facilities  referred  to  are  manifestly  the 
physical  connections  essential  to  constitute  the  two  railroads  connect- 
ing lines.  Such  is  the  view  of  the  supreme  court  of  this  state.  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  W.  &  M.  Ry.  Co.,  116  Ind.  578, 
19  N.  E.  440;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Cincinnati,  W.  &  M.  Ry. 
Co.,  126  Ind.  513,  26  N.  E.  204.  The  same  view  of  a  very  similar  pro- 
vision of  the  constitution  of  Colorado  was  taken  by  the  supreme  court 
of  the  United  States  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Denver  & 
N.  O.  R.  Co.,  110  U.  S.  667,  4  Sup.  Ct.  185. 

4.  There  is  not  shown  by  the  averments  of  the  bill  and  the  amend- 
ment to  be  any  such  custom  or  usage  as  would  justify  the  coart  in 
granting  the  relief  prayed  for.  The  right  of  the  complainant  to  such 
relief  depends  upon  its  showing  the  existence  of  a  custom  or  usage 
having  the  force  of  law  in  the  express  business  of  the  country.  It  is 
BOt  enough  to  allege  and  prove  a  custom  or  usage  among  one  or  more 
express  companies  to  pay  accrued  charges  by  the  receiving  company, 
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or  to  transport  without  prepayment  of  charges  to  the  point  of  destina- 
tion. Before  a  custom  or  usage  can  acquire  the  force  of  law,  it  must 
appear  that  it  is  general  and  uniform  in  the  business  to  be  affected  bj 
it,  and  that  such  custom  or  usage  has  been  peaceably  acqniesced  in 
without  dispute  for  a  long  period  of  time.  The  custom  or  usage  set 
out  in  the  bill  is  not  shown  to  be  of  this  character.  It  is  certainly 
beyond  the  power  of  the  defendants,  by  any  custom  or  usage  estab- 
lished between  themselves,  to  compel  all  otiier  express  companies  in 
this  country  to  submit  to  the  customs  and  usages  which  they  have 
adopted.  Nor  because  the  defendants  consent  to  pay  accrued  charges 
between  themselves,  and  to  continue  the  carriage  of  articles  of  trade 
and  commerce  to  their  destination  without  prepajment,  can  they  be 
required  to  do  the  same  for  all  others.  While  the  method  of  doing 
business  alleged  to  exist  between  the  three  defendant  express  compa- 
nies is  certainly  highly  advantageous  to  the  prompt  and  speedy  trans- 
portation of  parcels  and  packages,  the  law  cannot  compel  them  to 
continue  this  method  of  doing  business,  even  between  themselves, 
much  less  as  between  themselves  and  others  with  whom  heretofore 
they  have  had  no  business  relations.  Whether  such  a  duty  can  be  im- 
posed by  legislative  enactment  we  need  not  consider,  for  no  such  ex- 
ercise of  power  has  as  yet  been  attempted. 

In  the  opinion  of  the  court,  the  demurrer  must  be  sustained,  and,  as 
no  amendment  can  make  a  better  case,  the  bill  and  the  amendment 
will  be  dismissed,  at  complainant's  costs. 


NORTH  BIvOOMPIELD  GRAVEL  MIN.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Nlntb  Circuit    May  2,  189S.) 

No.  405. 

I.  Navigable  Wateiis— Act  Rbgulatiho  Htdraulic  Hirino— CoHSTRCCTtoit 
Act  March  1,  1893  (27Stat.  507),  reflating  hydraulic  mining  In  Califor- 
nia, creating  the  California  debris  commission,  and  prohibiting  and  dedar 
Ing  unlawful  hydraulic  mining  directly  or  indirectly  injuring  the  naviga- 
bility of  the  Sacramento  and  San  Joaquin  river  systems,  unless  the  poraoos 
desirous  of  carrying  on  hydraulic  mining  file  a  petition  and  obtain  a  permit 
from  the  ddbris  commission  to  carry  on  such  mining.  Is  mandatory  in  Its 
requirements,  and  entirely  prohibits  any  hydraulic  mining  In  said  terr  ttry 
until  such  application  has  been  made  and  permission  given.  The  provisions 
of  the  act  apply  not  only  to  those  who  contemplate  the  establishment  of 
such  mining,  but  also  to  owners  who  have  already  erected  impoondlDg 
works,  which  are  required  to  be  approved  by  the  commission  before  a 
permit  is  Issued. 

X  Same— Powers  of  Conoress. 

Act  March  1,  1893  (27  Stat  507),  regulating  bydraallc  mining  in  Cali- 
fornia, to  the  end  that  the  navigable  waters  of  the  state  shall  not  be  ob- 
structed or  injured  thereby,  Is  within  the  constitutional  powers  of  congres* 
to  regulate  commerce,  which  Includes  navigation,  by  virtue  of  which  pow- 
ers it  has  absolute  control  of  all  navigable  waters  within  a  state  which 
are  accessible  to  interstate  or  foreign  commerce. 

8.  Same— CoNSTrroTioNALiTT  of  Statdtb. 

The  provision  of  said  act  requiring  the  owners  of  mining  ground  In  tiie 
territory  drained  by  the  Sacramento  and  San  Joaquin  river  systems,  be- 
fore engaging  in  hydraulic  mining  thereon,  to  execute  an  Instrument  sai^ 
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rendering  to  the  United  States  the  rlgbt  to  regulate  the  disposal  of  the 
d6brls,  the  purpose  being  to  prevent  the  obstruction  of  the  streams,  Is  not 
unconstitutional,  as  requiring  the  surrender  of  property  rights  without  com- 
pensation, as  such  conveyances  in  fact  add  nothing  to  the  authority  already 
possessed  by  congress. 
i,  Samb — In jimoticN— Power  of  Courts. 

The  rule  that  courts  will  not  Interfere  by  injunction  with  a  lawful  busi- 
ness, conducted  in  such  a  manner  as  not  to  cause  or  threaten  injury  to 
others,  will  not  prevent  the  grantinie;  of  an  Injunction  restraining  hydraulic 
mining  by  one  who  has  not  complied  with  the  requirements  of  the  act  of 
congress  regulating  such  business,  althou^  It  is  denied  that  navigable 
waters  are  thereby  obstructed  or  Injured,  as  congress  has  not  left  the 
question  of  such  obstruction  or  injury  to  be  determined  by  the  courts,  but 
has  itself  predetermined  by  the  act  that  such  business  is  necessarily  in- 
juriousc  unless  conducted  as  therein  provided. 
■B.  Samb— Enjoiniho  Criuinal  Act— Protkction  of  Property  Rights  of  Dhi- 
TBD  States. 

The  obstruction  or  Injury  of  navigable  waters  Is  an  Injury  to  the  property 
rights  of  the  United  States,  and  may  t>e  enjoined  at  the  suit  of  the  govern-  ' 
ment,  though  the  act  is  also  made  bylaw  a  penal  offense. 

Appeal  from  the  Circuit  Court  <rf  the  United  States  for  the  North- 
-ern  District  of  California. 

We  adopt  the  following  statement  of  the  learned  circuit  judge  with 
reference  to  the  pleadings  and  character  of  this  suit: 

"This  case  was  submitted  upon  bill  and  answer.  It  Involves  the  construction 
of  the  act  of  congress  •  •  •  approved  March  1,  1898  (27  Stat.  .507).  The 
bUl  alleges  the  appointment  and  qualification  of  the  commissioners  provided 
for  by  that  act,  and  the  entry  upon  -Its  duties  by  the  commission.  It  alleges 
that  the  defendant  company  is,  and  was  at  the  times  mentioned  in  the  bill, 
the  owner  and  In  possession  of  certain  mining  ground  situated  on  or  near  the 
Yuba  river  and  its  tributaries,  within  the  territory  drained  by  the  Sacramento 
and  San  Joaquin  rivers,  and  is,  and  was  during  the  times  mentioned,  engaged 
In  working  Its  mining  ground  by  the  hydraulic  process;  that  the  waters  of 
the  Sacramento,  river  flow  into  Sulsun  Bay,  and  thence,  through  the  straits 
of  Carqulnez,  into  San  Pablo  Bay,  and  thence,  through  the  Golden  Gate,  Into 
the  Pacific  Ocean;  that  Feather  river  flows  Into  the  Sacramento,  and  that  Tuba 
river  flows  Into  the  Feather;  tliat  all  of  these  rivers  were,  at  the  time  of  the 
cession  of  the  territory  of  Upper  California  to  the  United  States  by  the  re- 
public of  Mexico,  to  wit,  February  2, 1848,  and  ever  since  have  been,  and  now 
are.  public  navigable  rivers,  and  free  highways,  for  the  uses  and  purposes  of 
commerce  and  navigation,  and  during  all  of  the  time  mentioned  were,  and 
still  are,  navigable,  and  navigated,  by  steamboats  and  other  vessels,  drawing 
from  8  to  16  feet  of  water,  and  engaged  In  commerce  and  navigation  within 
the  state  of  California;  that  the  Sacramento  river  during  all  of  the  time  men- 
tioned was,  and  still  Is,  so  navigable,  and  navigated,  by  steamboats  and  other 
vessels  from  its  mouth  to  the  mouth  of  Middle  Creek,  in  Shasta  county,  above 
the  point  of  confluence  of  the  Sacramento  and  Feather  rivers;  that  the  Feather 
river  during  the  same  time  was,  and  still  is,  so  navigable  from  its  mouth  to 
the  mouth  of  the  Yuba  river,  and  that  the  Ynba  river  during  the  same  time 
was,  and  still  is,  navigable  from  its  mouth  to  a  point  about  one  mile  above 
its  mouth;  that  all  of  the  rivers  mentioned  have  their  principal  sources  In 
the  western  slope  of  the  Sierra  Nevada  mountains,  which  lie  to  the  east  and 
northeast  of  the  Sacramento  valley,  through  which  the  Sacramento  river  flows, 
and  in  a  small  part  of  the  eastern  slope  of  the  Coast  Range  mountains,  which 
lie  to  the  west  of  the  Sacramento  valley;  that  all  of  the  waters  of  the  western 
slope  of  the  Sierra  Nevada  mountains  which  lies  opposite  the  Sacramento 
valley  are  tributary  to  the  rivers  mentioned,  and  that  they  have  their  sources 
In  lakes,  springs,  small  streams,  and  canyons,  which  receive  their  waters  from 
the  rain  and  snow  which  fall  each  year  to  a  great  depth  upon  the  mountains; 
that  the  defendant  company,  in  working  its  mining  ground,  so  dumps  and 
-discharges  the  dSbrls  therefrom  as  that  the  same,  or  a  portion  thereof.  Is  altl- 
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mately  carried  and  flows  into 'the  Ynba  river  and  its  forks,  and,  with  the 
debris  from  other  mining  works  operated  by  the  same  process,  is  thence  so 
carried  and  flows  into  the  Feather,  Sacramento,  and  other  streams  forming 
a  part  of,  and  tributary  to,  the  Sacramento  river  system,  and  thence  into 
the  other  waters,  bays,  and  straits  already  mentioned;  ttiat  hydraulic  mlnins 
as  now,  and  for  more  than  20  years  last  past,  practiced  and  understood  in 
the  state  of  California,  Is  a  process  of  gold  mining  by  which  hiUs,  ridgei. 
banks,  and  other  forms  of  deposits  of  earth  which  contain  gold  are  mined 
and  removed  from  their  position  by  means  of  large  streams  of  water  which, 
by  great  pressure,  are  forced  tlirough  pipes  terminating  in  nozzles  known  as 
'monitors'  or  'little  giants':  that  the  water  is  discharged  from  snch  nosles 
with  great  force,  by  a  water  pressure  of  from  50  to  400  feet  per  second,  against 
and  upon  the  hills,  ridges,  banks,  and  other  deposits,  whidi  are  usually  shat- 
tered or  broken  up  by  means  of  blasts  of  powder,  and  softened  by  running  wa- 
ter over  and  along  such  shattered  or  broken  banks  of  earth,  and  undermined 
by  streams  of  water  flowing  at  the  foot  of  such  banks,  thus  caving  down  and 
washing  off  portions  thereof  before  water  is  discharged  from  the  noxtles 
against  them;  that  the  clay,  sand,  gravel,  stones,  rocks,  and  boulders  of  which 
.  such  gold  mines  are  composed,  known  as  'mining  debris,'  together  w^ith  the 
gold  contained  therein,  are  carried  and  moved  by  the  streams  of  water  into 
and  through  flumes,  sluices,  and  other  conduits  at  or  adjacent  to  the  respective 
mining  claims,  the  gold  being  arrested  therein,  and  the  debris  being  canied 
by  the  water  through  the  flumes,  sluices,  and  conduits,  and  dumped  or  dis- 
charged into  impounding  basins  or  reservoirs,  and  that  a  part  of  such  ddbris 
Is  thence  carried  and  flows  into  the  adjacent  streams  or  canyons;  that  the 
larger  and  heavier  portions  of  the  d6brls  are  deposited  in  such  impounding 
basins  or  reservoirs,  and  the  smaller  and  lighter  portions,  being  not  less  than 
50  per  cent,  thereof,  are  carried  down  the  streams,  and  lodged  in  the  rivers 
and  other  channels,  and  upon  the  lands  adjacent  thereto;  that  a  portion  of 
such  mining  d6bris,  ever  since  the  commencement  of  hydraulic  mining  within 
the  state,  has,  during  a  large  part  of  each  year,  been  deposited  and  lodged, 
and  is  still  being  deposited  and  lodged,  in  the  heda  and  channels  of  tbe  rivers 
mentioned,  and  will  continue  to  be  so  deposited  and  lodged  while  such  hy- 
draulic mining  continues.  The  bill  next  alleges  that  tbe  defendant  company 
has  failed  and  neglected  and  refused  to  file  with  the  California  d^ris  com- 
mission a  verified  or  any  petition  setting  forth  such  facts  as  will  comply 
with  the  act  of  congress  upon  tbe  subject,  and  with  the  rules  prescrfbed  by 
the  commission,  and  has  not,  nor  has  any  one  on  its  behalf,  executed  and 
acknowledged  the  conveyance  mentioned  In  that  act,  and,  notwithstanding 
such  neglect  and  failure,  that  tbe  defendant  company  has  continued  to  mine, 
and  is  now  engaged  In  mining,  its  mining  ground  by  the  hydraulic  process. 
The  prayer  of  the  bill  is  for  a  writ  of  Injunction  perpetually  enjoining  tbe 
defendant,  its  agents,  grantees,  lessees,  and  employes,  from  operating,  or  allow- 
ing to  be  operated,  by  the  hydraulic  process,  Its  mining  ground,  until  It  shall 
make,  present,  and  file  with  the  d<^l)rls  commission  the  petition  set  forth  In  the 
aforesaid  act  of  congress,  accompanied  by  the  conveyance  therein  mentioned, 
and  otherwise  conform  to  the  rules  and  regulations  prescribed  by  the  com- 
mission by  virtue  of  that  statute.  The  answer  of  the  defendant  company 
admits  the  appointment  of  the  commissioners,  and  their  qualification  and  or- 
ganization as  alleged,  and  its  failure  to  file  with  the  commission  the  petition 
and  conveyance  mentioned  in  tbe  act,  and  tbe  fact  of  Its  mining  its  ground 
by  the  hydraulic  process  notwithstanding.  It  alleges  that  its  mines  and  works 
are  all  situated  adjacent  to  Humbug  creek,  a  small  tributary  of  one  of  the 
main  branches  of  the  Yuba  river,  and  within  the  territory  drained  by  the 
Sacramento  river  system.  It  admits  the  fact  of  the  navlsabiUty  of  the  Sacra- 
mento, Feather,  and  Yuba  rivers,  but  denies  the  extent  of  the  navigability 
alleged  In  the  bill.  It  admits  the  sources  of  the  rivers  as  alleged.  It  denies 
that  it  so  dumps  and  discharges  the  dObris  from  Its  mines  and  works,  or  any 
thereof,  in  such  manner  that  the  same,  or  any  material  portion  of  tt  Is  ulti- 
mately carried  or  flows  into  the  Yuba,  Feather,  or  Sacramento  rivers,  or  other 
streams  forming  a  part  of  or  tributary  thereto,  or  upon  the  lands  adjacent 
thereto;  but  avers  that  only  a  trifling  quantity  of  the  debris  from  the  de- 
fendant's mining  ground  escapes  from,  or  passes  beyond,  the  Impounding  works 
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and  reservoirs  of  the  defendant  company,  and  that  the  same  consists  solely 
of  light,  floccolent  matter  of  abont  the  same  specific  grarlty  as  water,  and 
so  finely  comminuted  as  to  readily  float  in  and  be  moved  by  the  slightest 
movement  of  the  water  In  which  it  is  sdspended,  and  that  all  of  the  matter 
so  escaping  from,  or  passing  beyond,  the  defendant's  impounding  works,  is 
carried  in  suspension  in  the  streams  of  water  until  'it  reaches  the  Sulsun  Bay, 
and  that  from  the  head  of  Suisun  Bay,  by  the  tidal  currents  and  movements  of 
the  water  of  that  bay,  of  the  Carqulnez  Straits,  San  Pablo  Bay,  and  the  Bay 
of  San  Francisco,  and  the  tidal  currents  passing  in  and  out  of  the  Golden  Gate, 
it  Is  all  carried  and  swept  Into  the  ocean  at  distances  remote  from  the  land  or 
navigable  streams  of  the  state  of  California,  and  does  not  deposit  in  any  place 
where  It  either  Injures,  or  threatens  to  injure,  any  navigable  waters  within  the 
Jurisdiction  of  the  United  States.  The  answer  further  denies  that  any  portion 
of  the  debris  from  the  defendant's  mines  or  mining  works,  at  any  time  since 
the  passage  of  the  act  of  congress  in  question,  has  been  deposited  or  lodged 
in  the  beds  or  channels  of  either  of  the  rivers  named,  and  denies  that  any 
of  such  dSbrls  will  be  so  deposited  or  lodged  while  it  continues  the  mining  of 
its  ground  by  the  hydraulic  process.  The  answer  further  avers  that  about  the 
years  1887  and  1888  the  defendant  erected  upon  Its  mining  ground,  which 
bad  been  conveyed  to  it  for  placer  mining  purposes  by  the  government  of  the 
United  States,  extchslve,  complete,  and  expensive  Impounding  works,  which 
have  ever  since  been  so  maintained  as  to  isuccessfnlly,  completely,  and  perma- 
nently Impound  all  of  the  mining  d6brls  resulting  from  its  mining  operations, 
upon  its  mining  ground,  except  such  light  and  Inconsiderable  portion  of  the 
debris  therefrom  as  will  not  settle  in  water  when  affected  by  the  least  motion, 
nor  when  such  water  is  at  rest,  unless  the  same  be  maintained  in  a  condition 
of  rest  for  a  long  period  of  time,  and  that  such  light  and  flocculent  matter, 
when  it  passes  from  the  defendant's  Impounding  works,  flows  Into  Humbug 
creek,  which  creek  flows  with  a  rapid  current  into  the  South  Yuba  river,  and 
that  the  Sonth  Yuba  river  flows  with  a  rapid  current  into  the  Main  Yuba 
river,  and  that  the  Main  Yuba  river  flows  with  a  rapid  current  into  the  Feather 
river,  and  that  the  Feather  river  flows  with  a  rapid  current  into  the  Sacramento 
river;  that  the  Sacramento  river,  with  a  moderate  current,  flows  Into  Sulsun 
Bay,  and  that  from  the  head  of  Suisun  Bay  to  the  waters  remote  from  the 
Golden  Gate  the  waters  are  constantly  agitated  and  rapidly  moved  by  tidal 
currents,  and  that  the  light  and  flocculent  matter  which  so  escapes  from  the 
defendant's  Impounding  works  is  carried  by  the  currents  of  the  streams  men- 
tioned, and  by  the  tidal  currents  in  the  other  navigable  waters  named,  out 
of  the  Golden  Gate,  and  to  localities  remote  from  the  shores  of  the  Pacific 
Ocean,  and  that  no  part  thereof  does  Injure,  or  threaten  to  injure,  either  by 
Itself,  or  in  connection  with  d6brls  from  other  mines,  any  of  the  navigable 
waters  mentioned  In  the  bill,  or  any  other  waters.  The  answer  further  alleges 
that  on  the  25th  day  of  June,  1888,  the  United  States  filed  In  this  court  Its 
bill  In  eqnity  against  this  defendant,  containing  all  of  the  averments  of  the 
present  bill,  except  the  allegations  with  regard  to  the  act  of  congress  of 
March  1, 1893  (which  was  not  then  in  existence),  and  the  appointment  of  the 
members  of  the  commission  thereby  created,*and  the  allegations  with  respect 
to  the  failure  of  the  defendant  to  file  with  the  commission  the  petition  and  con- 
veyance required  by  that  act;  that  thereafter,  and  on  July  1,  1889,  the  de- 
fendant filed  its  answer  to  that  bill  of  complaint,  alleging  the  construction 
and  maintenance  of  the  aforesaid  Impounding  works,  and  that  thereby  the 
dSbrls  from  its  mining  ground  was  sufficiently  and  permanently  impounded 
and  restrained  as  Is  alleged  in  the  present  answer,  and  that  thereby  the  naviga- 
ble iwaters  mentioned  were  prevented  from  being  injured  or  threatened  with 
injury  from  the  debris  from  the  defendant's  mines;  that  thereafter  a  trial 
was  duly  had  upon  the  Issues  framed  In  the  cause,  upon  which  trial  it  was 
duly  adjudged  that  the  defendant's  mining  by  the  hydraulic  process  did  not 
Injure,  or  threaten  to  Injure,  the  navigable  streams,  or  any  of  the  navigable 
waters,  of  the  state  of  Oallfomia,  or  any  of  the  lands  adjacent  thereto,  and 
that  the  defendant  conld  continue  Its  hydraulic  mining  operations  by  the 
use  of  its  said  Impounding  works  without  injuring,  or  threatening  to  injure, 
any  of  the  navigable  waters  of  the  state  of  California,  and  without  injuring, 
or  threatening  to  Injure,  the  navigability  of  any  of  the  navigable  streams 
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Of  the  state,  and  that  erer  since  that  time  the  defendant  has  maintained  Its 
said  impounding  worlcs,  and  its  hydranlic  mining  operations  have  ever  since 
been  conducted  in  the  same  manner  (and  in  no  other  manner)  that  it  was  in 
that  action  adjudicated  they  might  tie,  without  injury  to  any  water  or  lands; 
that  the  mining  ground  and  worlES  described  in  the  bill  in  the  present  salt  and 
In  the  bill  in  the  former  suit  are  the  same."   81  Fed.  24S. 

In  the  consideration  of  the  qnestions  involved  in  this  case,  reference 
is  made  in  the  opinion  to  the  following  provisions  of  the  act: 

"Section  1.  That  a  commission  is  hereby  created,  to  be  linown  as  the  'Cali- 
fornia D6bris  Commission,'  consisting  of  tbree  members.  The  president  of  the 
United  States  shall,  by  and  with  the  advice  and  consent  of  the  senate,  appoint 
the  commission  from  officers  of  the  corps  of  engineers.  United  States  army. 
*  *  *  It  shall  have  the  authority,  and  exercise  the  powers  hereinafter  set 
forth,  under  the  supervision  of  the  chief  of  engineers  and  direction  of  the  secre- 
tary of  war." 

"Sec.  3.  That  the  Jurisdiction  of  said  commission.  In  so  far  as  the  same 
affects  mining  carried  on  by  tihe  hydraulic  process,  shall  extend  to  all  such 
mining  in  the  territory  drained  by  the  Sacramento  and  San  Joaquin  river 
systems  In  the  state  of  California.  Hydraulic  mining,  as*  defined  in  section  8 
hereof,  directly,  or  indirectly  Injuring  the  navigability  of  said  river  systems, 
carried  on  In  said  territory  other  than  as  permitted  under  the  provisions  of 
this  act  Is  hereby  prohibited  and  declared  unlawful. 

"Sec.  4.  That  It  shall  be  the  duty  of  said  commission  to  mature  and  adopt 
such  plan  or  plans,  from  examinations  and  surveys  already  made  and  from 
such  additional  examinations  and  surveys  as  It  may  deem  necessary,  as  will 
improve  the  navigability  of  all  the  rivers  comprising  said  systems,  deepen 
their  channels,  and  protect  their  tmnlcs.  Such  plan  or  plans  shall  be  matured 
with  a  view  of  making  the  same  eflTective  as  against  the  encroachment  of 
and  damage  from  debris  resulting  from  mining  operations,  natural  erosion, 
or  other  causes,  with  a  view  of  restoring,  as  near  aa  practicable  and  the 
necessities  of  commerce  and  navigation  demand,  the  navigability  of  said  rivers 
to  the  condition  existing  In  eighteen  hundred  and  sixty,  and  permitting  mining 
by  the  hydraulic  process,  as  the  term  is  understood  in  said  state,  to  be  carried 
on,  provided  the  same  can  be  accomplished,  without  Injury  to  the  navigability 
of  said  rivers  or  the  lands  adjacent  thereto." 

"Sec.  9.  That  the  individual  proprietor  or  proprietors,  or  In  case  of  a  corpora- 
tion Its  manager  or  agent  appointed  for  that  purpose,  owning  mining  g^onnd 
In  the  territory  in  the  state  of  California  mentioned  In  section  three  hereof, 
which  It  Is  desired  to  work  by  the  hydraulic  process,  must  file  with  said  com- 
mission a  verified  petition,  setting  forth  such  facts  as  will  comply  with  law 
and  the  rules  prescribed  by  said  commission. 

"Sec.  10.  That  said  petition  shall  be  accompanied  by  an  instmment  duly 
executed  and  acknowledged,  as  required  by  the  law  of  the  said  state,  thereby 
the  owner  or  owners  of  such  mine  or  mines  surrender  to  the  United  States  the 
right  and  privilege  to  regulate  b^  law,  as  provided  In  this  act,  or  any  law  that 
may  hereafter  be  enacted,  or  by  such  mles  and  regnlatlons,  as  may  be  pre- 
scribed by  virtue  thereof,  the  manner  and  method  In  which  the  dfibria  resnltlng 
from  the  working  of  said  mine  or  mines  shall  be  restrained,  and  what  amount 
shall  be  produced  therefrom;  it  being  understood  that  the  surrender  aforesaid 
shall  not  be  construed  as  In  any  way  affecting  the  right  of  such  owner  or  own- 
ers to  operate  said  mine  or  mines  by  any  other  process  or  method  now  in  use 
in  sold  state:  provided,  that  they  shall  not  interfoe  with  the  navijptblUty  of 
the  aforesaid  rivers." 

Section  14  provides  that  upon  the  completion  of  such  works  as  may  be  an- 
thorized  and  required  by  order  of  the  commission,  "if  found  in  every  respect 
to  meet  the  requirements  of  the  said  order  and  said  ^proved  plans  and 
specifications,  permission  shall  thereupon  be  granted  to  the  owner  or  ownen 
of  such  mine  or  mines  to  commence  mining  operations,  subject  to  tbe  condi- 
tions of  said  order  and  tbe  provisions  of  this  act" 

"Sec.  15.  That  no  permission  granted  to  a  mine  owner  or  owners  under  this 
act  shall  take  effect,  so  far  as  regards  the  working  of  a  mine,  until  all  Impoond- 
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Ing  dams  or  other  restraining  works,  If  any  are  prescribed  by  the  order  gfrant- 
Ing  such  permission,  have  been  completed  and  until  the  Impounding  dams  or 
other  restraining  works  or  settling  reservoirs  provided  by  said  commission  have 
reached  sacfa  a  stage  as.  In  the  opinion  of  said  commission,  it  Is  safe  to  use 
the  same:  provided,  however,  that  If  said  commission  shall  be  of  the  opinion 
that  the  restraining  and  other  works  already  constructed  at  the  mine  or 
mines  shall  be  sufficient  to  protect  the  navigable  rivers  of  said  system  and  the 
work  of  said  commission,  then  the  owner  or  owners  of  such  mine  or  mines 
may  be  permitted  to  commence  operations." 

"Sec.  17.  That  at  no  time  shall  any  more  d6brls  be  permitted  to  be  washed 
away  from  any  hydraulic  mine  or  mines  situated  on  the  tributaries  of  said 
rivers  and  the  respective  branches  of  each,  worked  under  the  provisions  of  this 
act,  than  can  be  Impounded  within  the  restraining  works  erected." 

"Sec.  22.  •  •  •  Any  person  or  persons,  company  or  corporation,  their 
agents  or  employee,  who  shall  mine  by  the  hydraulic  process  directly  or  Indi- 
rectly Injuring  the  navigable  waters  of  the  United  States,  In  violation  of  the 
provisions  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  by 
Imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and  Imprisonment, 
In  the  discretion  of  the  court" 

C.  W.  Cross,  for  appellant. 
Samuel  Knight,  U.  S.  Attj. 

Before  GILBERT  and  MORROW,  arcnit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge.  This  is  a  suit  in  equity  to  restrain 
appellant  from  mining,  by  the  hydraulic  process,  until  it  complies 
with  the  provisions  of  the  act  of  March  1,  1893,  entitled  "An  act  to 
create  the  California  debris  commission  and  regulate  hydraulic  min- 
ing in  the  state  of  California."  27  Stat.  507.  The  case,  by  agreement 
of  counsel,  was  submitted  upon  the  bill  and  answer,  which  are  fully 
set  out  in  the  statement  of  facts,  to  which  reference  is  here  made. 

The  importance  of  this  case,  as  affecting  the  rights  of  the  people  in 
this  state,  demands  a  thorough  examination  of  the  various  questions 
presented  by  the  respective  counsel,  and  of  the  authorities  cited  in 
support  of  their  contentions.  It  is  safe  to  say,  in  the  outset,  that 
no  stone  has  been  left  unturned  by  the  respective  coimsel  that  would 
reveal  any  additional  reasons  than  are  presented  in  their  briefs  or 
urged  by  them  upon  the  oral  argument,  or  furnish  any  other  authori- 
ties which  support,  or  tend  to  support,  the  views  which  they  hare 
thus  advanced. 

The  general  contention  of  appellant  is  (1)  that,  under  the  act  in 
question,  no  one  is  prohibited  from  carrying  on  the  business  of  hy- 
draulic mining  without  first  granting  to  the  United  States  the  right 
to  control  its  mining  operations  as  in  said  act  provided,  and  obtaining 
a  permit  from  the  California  d^ris  commission,  but  that  said  act 
grants  to  the  owner  of  the  hydraulic  mine  the  right  to  apply  for 
such  permit,  upon  the  condition  of  making  said  grant,  and  that,  if  he 
obtains  such  permit,  he  obtains  all  the  benefits,  privileges,  and 
advantages  which  the  law  provides  under  such  permit;  (2)  that  in  no 
case  will  a  court  enjoin  the  conduct  of  a  lawful  business,  so  long  as 
the  same  is  conducted  aa  neither  to  do  nor  threaten  any  injury  what- 
ever. 
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The  constitutionality  of  the  act  is  not  directly  assailed.  The  di- 
verging lines  of  the  respective  counsel  are  in  relation  to  the  proper 
construction  of  the  act  in  its  entirety,  and  particularly  with  reference 
to  the  various  provisions  heretofore  quoted  in  the  general  statement 
of  the  case. 

In  order  that  appellant's  position  may  be  clearly  understood  upon 
this  point,  we  quote  from  his  brief: 

"We  do  not  contend,  nor  have  we  contended,  that  the  act  is  unconstitutional: 
but  we  do  insist  that  the  construction  contended  for  by  coinplalnanf  b  counsel 
would  render  the  act  both  unconstitutional  and  against  natural  right." 

In  another  part  of  the  brief  it  is  said : 

"If  the  contention,  however,  of  complainant's  counsel.  Is  correct  that  the 
present  act  is  mandatory  in  its  requirements  upon  hydraulic  miners,  then  it 
is  certain  that  congress  has  made  an  unconstitutional  invasion  upon  the  rights 
of  this  state  to  regulate  its  own  afl'alrs,  and  has  even  gone  further  than  the 
state  itself  could  do  under  Its  own  constitution:  for  such  law  would  be  dis- 
tinctly special  and  unjustly  discriminating  legislation,  since  it  would  apply 
only  to  the  hydraulic  miner,  and  there  Is  no  reason  why  a  miner  by  this 
process  should  be  regulated  or  prohibited  from  obstructing  or  injuring  naviga- 
tion, while  miners  by  any  other  process  or  farmers,  and  all  other  persons, 
should  be  permitted  to  do  so." 

Again,  referring  to  section  10  of  the  act,  which  he  claims  gives  to 
every  hydraulic  miner  the  option  whether  to  avail  himself  of  the  privi- 
lege of  the  act  or  not,  he  says : 

"If  this  section  is  mandatory,  it  is  thoroughly  unconstitutional,  as  it  re- 
quires the  miner  to  surrender  his  right  to  the  use  and  enjoyment  of  his  mine, 
and  the  right  to. conduct  his  business  and  mining  operations  In  his  own  way. 
not  detrimental  to  the  rights  of  others.  If  he  must  surrender  this,  under  the 
behest  of  law,  he  must  be  afforded  just  compensation;  all  this  upon  elementary 
principles  and  upon  authorities  too  numerous  for  mention  ben." 

The  real  question  to  be  determined  is  whether  the  provisions  of  tiie 
act  are  directory  and  permissive  or  mandatory  in  their  character.  A 
judicial  interpretation  of  this  question  will  determine  whether  appel- 
lant's contention  is  correct  or  erroneous.  We  shall  endeavor  to  con- 
fine ourselves  to  a  consideration  of  the  material  and  controlling  ques- 
tions involved  herein,  without  commenting  on  matters  that  have  been 
discussed  by  counsel  which  are  deemed  Irrelevant,  except  when  a 
reference  thereto  is  conrfdered  necessary  in  order  to  show  that  the 
arguments  or  authorities  relied  upon  have  no  application  to  this 
case. 

Is  the  act  mandatory  or  directory  and  permissive?  What  was  the 
object  and  intention  of  congress  in  passing  the  act  In  question? 

It  is  the  first  duty  of  the  court,  in  considering  what  construction 
should  be  given  to  a  statute,  to  ascertain  the  intention  congress  had 
in  view  at  the  time  of  its  passage;  its  object  and  purpose;  the  occa- 
sion and  necessity  of  the  law ;  the  mischiefs  or  evils  it  was  intended 
to  prevent;  and  the  remedies  it  proposed  to  give.  In  the  determina- 
tion of  these  questions  a  wide  field  is  opened  for  investigation.  The 
history  of  the  times  which  brought  about  the  legislation  upon  the 
subject  always  constitutes  an  important  factor,  and  should  never  be 
overlooked.  It  often  furnishes  the  key  that  uhlocks  and  makes  clear 
the  object,  intent,  and  purpose  of  l^islative  bodies  in  enacting  laws. 
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And  especially  is  this  trne  in  the  present  case,  where  the  questions 
hare  been  for  several  years  so  earnestly  pressed  upon  the  public  miud 
as  to  what  could  or  shoulfl  be  done  in  order  to  allow  hydraulic  mining 
to  be  conducted  and  carried  on  within  the  watersheds  of  the  Sacra- 
mento, San  Joaquin,  and  other  rivers  in  the  state,  without  producing 
injury  to  other  interests  of  equal  value  and  importance. 

Hydranlic  mining  was  for  many  years  one  of  the  principal  industries 
largely  carried  on  in  several  of  the  mining  counties.  The  decision  in 
Woodruff  T.  Mining  Co.  (rendered  in  1884)  9  Sawy.  441,  18  Fed.  753, 
and  generally  known  as  "The  Mining  D6bris  Case,"  was  far-reaching 
in  its  effects.  The  blow,  judicially  made  necessary  for  the  preserva- 
tion of  property  rights,  was  a  heavy  and  severe  one.  It  virtually  de- 
prived many  persons  of  thdr  means  of  livelihood,  and  prevented  pr*^- 
erty  owners  having  vast  and  valuable  mining  interests  from  working 
apon  or  in  any  manner  using  their  property.  It  not  only  crippled  this 
industry,  but,  for  the  time  being,  destroyed  it,  by  enjoining  the  mine 
owners  from  further  conducting  or  carrying  on  their  said  business. 
Oommunities  where  such  operations  had  been  carried  on  were  para- 
lyzed, and  scarcely  knew  what  to  do.  For  a  time  there  were  more  or 
less  attempts  to  carry  on  such  work  by  stealth  or  secrecy,  and  thus 
violate  the  injunctions  that  had  been  issued.  These  efforts,  as  a 
ooatter  of  course,  proved  fntila  An  anti  debris  organization  was 
formed;  guards  were  employed,  who  were  looked  upon  as  spies  by  the 
miners;  proceedings  were  instituted;  and,  after  much  delay  and  difS- 
cnlty,  service  was  made  upon  the  owners  of  the  mines,  and  many  of 
tbem  were  found  guilty  of  contempt,  and  heavy  fines  were  imposed. 
Those  contempt  proceedings  were  erpensive  upon  all  parties  con- 
cerned. The  United  States  finally  took  active  Btejm  to  prevent  injury 
to  the  navigable  waters  of  the  state.  Mine  owners  then,  in  their 
individual  capacity,  at  great  expense,  erected  restraining  dams  to  im- 
ponnd  the  tailings  and  debris,  and  prevent  all  injurious  matter  from 
flowing  down  into  the  navigable  rivers.  This,  for  a  short  time,  quieted 
the  intense  feeling  of  bitterness  that  had  been  engendered,  but  it  did 
not  meet  with  the  success  it  was  hoped  would  prevail.  Proceedings 
for  contempt  were  again  instituted;  some  of  the  parties  engaged  in 
mining  by  these  methods  were  found  guilty;  and  occasionally,  at 
other  times,  were  able  to  prove  their  innocence  as  to  the  particular 
acts  complained  of. 

In  Woodruff  v.  Mining  Co.,  45  Fed.  129,  132,  the  question  as  to  the 
right  to  have  the  original  injunction  modified  was  referred  to  by  the 
court.  Thereafter,  in  U.  S.  v.  North  Bloomfleld  Q.  M.  Co.,  53"  Fed. 
626,  which  was  a  suit  to  enjoin  respondent  (appellant  herein)  from 
continuing  its  hydraulic  mining  operations  so  as  to  obstruct  or  en- 
danger the  navigation  of  certain  rivers,  an  injunction  was  denied. 
The  circuit  judge  said: 

"In  arriving  at  this  conclusion,  I  am  not  unmindful  of  the  great  damage  to 
navigation  that  has  heretofore  resulted  from  the  deposit  of  mining  debris  In 
tliese  streams,  nor  of  the  important  Interests  that  are  involved;  but  I  am 
convinced  that,  in  the  case  of  this  particular  mine,  the  contingency  has  arisen 
wblcb  was  contemiriated  in  the  decision  of  this  court  in  the  Mining  Debris 
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Case,  in  proyldlngr  that  the  decree  might  thereafter  be  modified  npon  a  show- 
ing to  the  court  that  a  plan  to  obviate  the  injuries  bad  been  successfully  exe> 
cuted." 

This  opinion  was  rendered  October  5, 1892.  On  the  same  day  the 
same  court  rendered  a  decision  in  a  similar  suit  of  U.  8.  v.  Lawrence, 
Id.  632,  and  upon  the  particular  facts  of  that  case  ordered  an  injone- 
tion  to  issue  as  prayed  for  in  the  bill.  All  of  these  things  brou^t 
about  an  organization  of  the  miners  having  for  its  purpose,  among 
other  things,  the  procoring  of  some  legislation  whereby  the  right  to 
carry  on  hydraulic  mining  might  be  regulated  and  protected;  that, 
upon  compliance  with  certain  conditions,  permits  might  be  given 
which  would  authorize  and  allow  people  interested  in  this  character 
of  property  to  pursue  their  business  without  further  let  or  hindrance. 

In  all  of  the  proceedings,  in  the  state  and  national  courts,  it  was 
conceded  that  hydraulic  mining  was  not  of  itself  unlawful  or  neces- 
sarily injurious  to  any  one.  As  was  said  in  Tuba  Co.  t.  Cloke^  79 
Cal.  239,  243,  21  Pac.  740,  741: 

"The  unlawful  nature  of  the  business  results  from  the  manner  in  whidi  It 
is  carried  on,  and  the  neglect  of  parties  engaged  therein  to  properly  care  for 
the  debris  resulting  therefrom,  whereby  it  is  allowed  to  follow  the  stream, 
and  eventually  cause  injury  to  property  situated  below." 

The  business  of  hydraulic  mining,  if  properly  conducted,  so  as  to  not 
interfere  with  the  rights  of  others  or  with  the  navigability  of  the 
rivers,  was  never  objected  to.  It  was  recognized  by  all  classes  that 
if  hydraulic  mining  could  be  so  conducted  and  carried  on,  it  would 
be  beneficial,  instead  of  prejudicial,  to  the  state  and  nation.  The 
agitation  of  this  subject  between  the  miners  and  agriculturalists,  and 
persons  engaged  in  other  business  pursuits  within  the  state,  brought 
about  the  introduction  and  passage  of  the  act  in  question,  in  order  to 
give  greater  protection  to  the  navigability  of  the  rivers  in  this  state, 
over  which  the  congress  of  the  United  States  had  jurisdiction,  and  at 
the  same  time  to  enable  the  mine  owners  to  avoid  the  difSculties  and 
disabilities  by  which  they  had  for  so  many  years  been  surrounded. 

The  bare  statement  of  these  events,  in  the  order  of  their  occur 
rence,  of  itself  carries  conviction  to  the  mind  that  congress  must  hare 
intended  to  make  the  provisions  of  the  act  mandatory.  But  a  care- 
ful consideration  of  the  terms  of  the  act  makes  this  result  absolutelT 
conclusive.  It  changed  the  rules  which  had  hitherto  prevailed,  and 
adopted  a  new  system,  perhaps  not  perfect  in  all  its  parts,  containing 
provisions  which,  it  is  safe  to  say,  were,  at  the  time  of  its  enactment, 
if  not  entirely  satisfactory  to  the  miners,  agreed  to  by  them  as  giving 
greater  rights  and  privileges  than  they  had  theretofore  for  many  years 
possessed.  The  act  created  a  commission  "to  be  known  as  the  'Cali- 
fornia Debris  Commission,'"  and  invested  it  with  certain  powers 
specifically  mentioned  in  its  provisions,  and  gave  it  jurisdiction  over 
all  the  mines  worked  by  hydraulic  process  which  are  situate  within 
"the  territory  drained  by  the  Sacramento  and  San  Joaquin  river  sys- 
tems in  the  state  of  California";  and  it  declares,  In  express  terms, 
that  hydraulic  mining,  as  defined  in  section  8  of  the  act,  "directly  or 
indirectly  injuring  the  navigability  of  said  river  systems  carried  on 
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In  said  territory,  other  than  as  permitted  under  the  providona  of  this 
act,  is  hereby  prohibited  and  declared  nnlawfuL"  It  farther,  and  in 
equally  explicit  terms,  declares  that  mine  owners  who  desire  to  work 
by  this  process  "must  file  with  said  commission  a  verified  petition, 
setting  forth  such  facts  as  will  comply  with  the  law  and  the  rules 
prescribed  by  said  commission."  It  provides  the  steps  that  shall  be 
taken  by  the  commis^on  after  the  receipt  of  said  petition,  and  design 
nates  the  methods,  and  specifies  the  manner,  in  which  the  preliminary 
operations  for  the  construction  of  restraining  dams  or  impounding 
works  at  the  mines  shall  be  conducted;  and  upon  the  comjJetion 
thereof,  and  compliance  with  all  the  details  mentioned  in  the  act,  it 
declares  that  "permission  shall  thereupon  be  granted  to  the  owner 
or  owners  of  such  mine  or  mines  to  commence  mining  operations,  sub- 
ject to  the  conditions  of  said  order  and  the  provisions  of  this  act." 
The  act  is  intended  to  apply,  and  does  apply,  to  appellant  herein, 
and  all  others  who  had,  previous  to  the  passage  of  the  act,  con- 
structed impounding  works.  They  are  placed  upon  the  same  plane, 
subject  to  the  same  law,  and  the  rules  and  regulations  adopted  by 
the  commission,  as  those  who  had  not  erected  snch  works,  but  are 
compelled  to  do  so  before  engaging  in  hydraulic  mining.  The  act 
provides  "that  if  said  commission  shall  be  of  opinion  that  the  re- 
straining and  other  works  already  constructed  at  the  mine  or  mines 
shall  be  suflScient  to  protect  the  navigable  rivers  of  said  system,  and 
the  work  of  said  commission,  then  the  owner  or  owners  of  such  mine 
or  mines  may  be  permitted  to  commence  operations."  27  Stat.  509, 
§  15. 

It  would  serve  no  useful  purpose  to  further  discuss  other  provision? 
in  the  law.  The  references  already  made,  and  provisions  heretofore 
quoted,  clearly  show  that  the  act  means  just  what  it  says.  When  it 
declares  that  certain  things  must  be  done  before  any  permit  is  given, 
it  means  that  they  shall  bedone;  and  if  these  things  are  not  done, 
as  therein  provided,  no  permit  can  be  issued,  and  if  none  is  procured 
the  working  of  the  mine  by  the  hydraulic  process  is  prohibited  and 
made  unlawfoL  It  would  also  be  a  waste  of  time  to  discuss  in 
detail  the  kind  and  character  of  cases  that  are  to  be  found  in  the 
books  wherein  the  word  "may"  is  construed  as  meaning  "shall,"  or 
the  word  "must,"  under  rare  and  exceptional  provisions,  has  been 
held  to  mean  "may."  It  is  enough  to  say  that  the  language  and  terms 
of  the  act  in  question,  when  viewed  in  the  light  of  the  history  of  the 
times,  and  all  the  surrounding  conditions,  are  clear,  certain,  positive, 
and  mandatory.  Any  other  view  would  unquestionably  lead  to  ab- 
surd results,  which  all  courts  declare  should  be  avoided  in  the  con- 
struction of  any  statute.  There  would  be  no  positive  protection 
either  to  the  miners,  farmers,  or  the  government;  litigation  and 
strife,  which  it  was  the  object  of  the  statute  to  avoid,  would  continue 
to  reign  supreme. 

We  have  suggested  that  the  act  might  not  be  perfect  in  all  its 
parts.  It  would  not  be  diflicult  to  criticise  some  of  its  provisions, 
and  to  mention  othars  that  were  not  absolutely  essential  or  neces- 
sary to  have  been  inserted.  One  instance  is  pointed  out  in  the 
opinion  of  the  circuit  judge,  viz.  that  the  provisions  in  section  10, 
88F.— 43 
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whicli  require  a  conrejance  from  the  mine  owners  so  as  to  vest  in 
congress  the  power  to  make  r^niiations  concerning  the  manner  in 
which  the  work  thereon  might  be  conducted,  were  wholly  unnecessary, 
as  that  power  is  vested  without  any  conveyance  being  required. 
The  argument  of  counsel  as  to  the  proviMoiiB  of  section  10  may,  there- 
fore, be  eliminated  from  the  case,  not  because  they  are  unconstitu- 
tional, but  upon  the  ground  that  congress  has  the  unquestioned 
power  to  regulate  the  business  of  hydraulic  mining  without  requiring 
any  conveyance  from  the  .mine  owners,  as  will  hereinafter  fully 
appear. 

The  power  of  congress  to  pass  the  act  in  question,  mandatory  in 
its  requirements,  as  we  construe  it,  notwithstanding  the  array  of 
authorities  cited  by  ai^llant,  cannot,  in  our  opinion,  at  this  late 
day,  be  judicially  questioned.  Congress  has  the  power  and  author- 
ity to  control  commerce  and  navigation  on  the  navigable  portions  of 
the  Sacramento  and  San  Joaquin  rivers  and  their  tributaries,  and 
to  prevent  any  obstruction  on  such  streams,  or  the  performance  of 
any  act,  by  any  person  or  persons,  which  would  tend  in  any  manner 
to  interfere  with  interstate  or  foreign  conunerce. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  190,  195,  Chief  Justice  Marshall 
said: 

"If  commerce  does  not  include  navigation,  the  government  of  the  Union  haa 
no  direct  power  over  that  subject,  and  can  make  no  law  prescribing  what 
BbaU  constitute  American  vessels,  or  requiring  that  they  shall  be  navigated 
by  American  seamen.  Yet  this  power  has  been  exercised  from  the  com- 
mencement of  the  government,  has  been  exercised  with  the  consent  of  all, 
and  has  been  understood  by  all  to  be  a  commercial  regulation.  All  America 
nnderstands,  and  baa  uniformly  understood,  the  word  'commerce'  to  compre- 
hend navigation.  It  was  so  understood,  and  must  have  been  so  imdeistood, 
when  the  constitution  was  framed.  The  power  over  commerce,  Including  nav- 
igation, was  one  of  the  primary  objects  for  which  the  people  of  America  adopt- 
ed their  government,  and  must  have  been  contemplated  In  forming  It.  The 
convention  must  have  used  the  word  In  that  sense,  because  all  have  under- 
stood It  In  that  sense,  and  the  attempt  to  restrict  It  comes  too  late.  •  •  • 
But,  In  regulating  commerce  with  foreign  nations,  the  power  of  congress  does 
not  stop  at  the  Jurisdictional  lines  of  the  several  states.  It  would  be  a  very 
useless  power,  If  It  could  not  pass  those  lines.  The  commerce  of  the  United 
States  with  foreign  nations  is  that  of  the  whole  United  States.  Every  dia- 
trlct  has  a  right  to  participate  in  It  The  deep  streams  which  penetrate  our 
country  in  every  direction  pass  through  the  interior  of  almost  every  state  in 
the  Union,  and  furnish  the  means  of  exercising  this  right.  If  congress  haa 
the  power  to  regulate  It,  that  power  must  be  exercised  whenever  the  subject 
exists.  If  It  exists  within  the  states,  if  a  foreign  voyage  may  commence  or 
terminate  at  a  port  within  a  state,  then  the  power  of  congress  may  be  exer- 
cised within  a  state." 

In  Oilman  v.  Philadelphia,  3  Wall.  713,  724,  the  court  said: 

"Commerce  Includes  navigation.  The  power  to  regulate  commerce  compre- 
hends the  control  for  that  purpose,  and  to  the  extent  necessary,  of  all  the  nav- 
igable waters  of  the  United  States  which  are  accessible  from  a  state  other 
than  those  in  which  they  lie.  For  this  purpose  they  are  the  public  property 
of  the  nation,  and  subject  to  all  the  requisite  legislation  by  congress.  This 
necessarily  Includes  the  power  to  keep  them  open  and  free  from  any  obstruc- 
tion to  their  navigation.  Interposed  by  the  states  or  otherwise;  to  remove  such 
obstructions  when  they  exist;  and  to  provide,  by  such  sanctions  as  they  may 
deem  proper,  against  the  occurrence  of  the  evU  and  for  the  punishment  of 
offenders.    For  these  purposes  congress  possesses  all  the  powers  which  existed 
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In  the  states  before  the  adoptlmi  of  the  national  constitution,  and  which  have 
always  existed  in  the  t)arllament  In  BMgland.  It  Is  for  confess  to  deter- 
mine when  its  full  power  shall  be  brought  into  activity,  and  as  to  the  re- 
gtilations  and  sanctions  which  shall  be  provided." 

Such  has  uniformly  been  the  construction  given  to  that  clause  of 
the  constitution  which  confers  upon  congress  the  power  to  regulate 
commerce.  From  an  early  period  in  the  history  of  the  government 
it  has  been  so  understood  and  determined.  Willson  v.  Marsh  Co., 
2  Pet  245;  Cooley  v.  Board,  12  How.  299;  State  of  Pennsylvania  v. 
Wheeling  &  Belmont  Bridge  Ck>.,  18  How.  421;  South  Carolina  v^ 
Georgia,  93  U.  S.  4, 10;  Mobile  Co.  v.  Kimball,  102  U.  8.  691;  Bridge 
Co.  V.  U.  8.,  105  U.  S.  470,  475,  479;  Escanaba  &  L.  M.  Transp.  Co. 
V.  City  of  Chicago,  107  U.  S,  678,  682,  2  Sup.  Ct.  185;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct.  826;  In  re  Debs, 
158  U.  8.  564, 15  Sup.  Ct.  900;  New  York,  N.  H.  &  H.  R.  Co.  v.  People, 
165  U.  8.  628,  631, 17  Sup.  Ct.  418;  Railway  Co.  v.  Parsons,  20  C.  C. 
A.  481,  74  Fed.  408,  411;  U.  S.  v.  City  of  Moline,  82  Fed.  592;  Craig  v. 
Kline,  65  Pa.  St.  399,  411,  414. 

This  admitted  control  upon  the  part  of  the  general  government  over 
the  navigable  waters  within  the  respective  states  is  absolute.  Does 
it  not,  therefore,  necessarily  follow  that,  in  the  exercise  of  such  do- 
minion and  control,  congress  can  determine  and  declare  what  consti- 
tutes an  obstruction,  injury,  or  Interference  to  the  navigable  waters 
of  the  state,  or  an  obstruction  to  commerce  thereon,  as  well  as  to  de- 
termine and  declare  what  acts  shall  be  performed,4and  what  character 
of  works  shall  be  constructed,  in  order  to  prevent  injury  to  the  navi- 
gable waters  or  an  obstruction  to  commerce? 

In  Miller  v.  Mayor,  etc.,  109  U.  8.  385,  393,  3  Sup.  Ct.  228,  232,  the 
court  held  that  it  was  competent  for  congress,  having  authorized  the 
construction  of  a  bridge  of  a  given  height  over  a  navigable  water,  to 
empower  the  secretary  of  war  to  determine  whether  the  proposed 
structure  would  be  a  serious  obstruction  to  navigation,  and  to  author- 
ize changes  in  the  plan  of  the  proposed  stmcttire.  The  construction 
of  the  bridge  in  that  case  was  made,  under  the  statute,  to  depend 
upon  the  determination  of  the  secretary  of  war  as  to  whether  the 
bridge  when  built  would  conform  to  the  prescribed  conditions  of  the 
act  "not  to  obstruct,  impair  or  injuriously  modify  the  navigation  of  the 
river."  The  act  further  provided  that  until  the  secretary  approved 
the  plan  and  location,  and  notified  the  company  of  the  same  in  writ- 
ing, the  bridge  should  not  be  built  or  commenced.  In  the  course  of 
the  opinion  the  court  naid: 

"It  is  contended  by  the  plaintiff  with  much  earnestness  that  the  approval 
of  the  secretary  of  war  of  the  plan  and  location  of  the  bridge  was  not  con- 
clusive as  to  Its  character  and  effect  upon  the  navigation  of  the  river-,  and 
that  it  was  still  open  to  him  to  show  that.  If  constructed  as  proposed,  it 
'would  be  an  obstruction  to  such  navigation,  as  fully  as  though  such  ap- 
proval had  not  been  had.  It  is  argued  that  congress  could  not  give  any  such 
effect  to  the  action  of  the  secretary,  it  being  judicial  in  Its  character.  There 
Is  in  this  position  a  misapprehension  of  the  purport  of  the  act  By  submitting 
tbe  matter  to  the  secretary  congress  did  not  abdicate  any  of  its  authority 
to  determine  what  should  or  should  not  be  deemed  an  obstruction  to  the 
navigation  of  the  river.  It  simply  declared  that,  upon  a  certain  fact  being 
established,  the  bridge  should  be  deemed  a  lawful  structure,  and  employed 
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the  secretary  of  war  as  an  agent  to  ascertain  that  fact  Having  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states,  and 
navigation  being  a  branch  of  that  commerce.  It  has  the  control  of  all  navi- 
gable waters  between  the  states,  or  connecting  with  the  ocean,  so  as  to  pre- 
serve and  protect  their  free  navigation.  Its  power,  therefore,  to  determine 
what  shall  not  be  deemed,  so  far  as  that  commerce  Is  concerned,  an  obstruc- 
tion, is  necessarily  paramount  and  conclusive.  It  may  in  direct  terms  de- 
clare absolutely,  or  on  conditions,  that  a  bridge  of  a  particular  height  shall 
not  be  deemed  such  an  obstruction,  and,  in  the  latter  case,  make  Its  decla- 
ration take  effect  when  those  conditions  are  complied  with.  The  act  in 
question,  in  requiring  the  approval  of  the  secretary  before  the  construction 
of  the  bridge  was  permitted,  was  not  essentially  different  from  a  great  mass 
of  legislation  directing  certain  measures  to  be  taken  upon  the  happening  of 
particular  contingencies  or  ,the  ascertainment  of  particular  information.  The 
execution  of  a  vast  number  of  measures  authorized  by  congress  and  carried 
out  under  the  direction  of  heads  of  departments,  would  be  defeated  if  such 
were  not  the  case.  The  efiiclency  of  an  act  as  a  declaration  of  legislative 
will  must,  of  course,  come  from  congress,  but  the  ascertainment  of  the  con- 
tingency upon  which  the  act  shall  take  effect  may  be  left  to  such  agencies 
IS  It  may  designate." 

The  contention  of  appellant  that  courtB  will  not  enjoin  the  conduct 
if  a  lawful  businefis,  when  the  same  is  being  conducted  in  such  a 
ivanner  as  not  to  cause  any  injury,  or  to  threaten  any  injury,  as  a 
general  rule,  is  undisputed.  But  the  attempt  to  apply  tlds  role  to 
the  facts  in  this  case  begs  the  real  questions  involv^  herdn. 

Great  reliance  is  placed  upon  the  principles  announced  in  City  of 
Janesville  v.  Carpenter,  77  Wis.  288,  46  N.  W.  128,  which,  in  all  essen- 
tial respects,  is  entirely  dissimilar  in  its  nature  and  character  to  the 
case  at  bar.  That  was  an  action  to  restrain  the  driving  of  piles  in 
the  bed  of  a  river  in  the  city,  and  the  erection  thereon  of  a  building 
fronting  on  a  bridge,  not  upon  the  ground  that  such  acts  constituted 
any  injury  to  the  navigable  waters  of  the  state  or  to  any  of  the  prop- 
erty rights  of  the  city,  but  upon  the  ground  that  if  said  building  was 
erected  it  might  lead  others  to  erect  similar  buildings,  so  that,  in  the 
course  of  time,  the  flow  of  water  might  be  obstructeid,  and  the  city 
and  its  inhabitants  greatly  prejudiced  and  injured,  by  obstructicm  to 
the  circulation  of  air,  and  danger  of  fires  and  floods,  etc  The  alle- 
gation of  the  complaint  left  the  effect  of  the  erection  of  the  building 
in  question,  in  so  far  as  it  was  claimed  it  might  be  likdy  to  result  in 
injury  to  any  private  or  public  interest,  to  mere  prediction  and  con- 
jecture. It  was  obscure  and  defective.  The  court  took  occasion  to 
distinguish  that  action  from  the  class  of  cases  to  which  this  suit  be- 
longs.    Among  other  things,  the  court  said: 

"The  action  does  not  Involve  any  question  of  obstruction  or  injury  to 
navigation,  or  of  Injury  to  any  public  right.  •  •  •  The  complaint  does  not 
show  that  the  proposed  building  would  be  a  private  or  a  public  nuisance. 
*  *  *  The  argument  of  the  learned  counsel  of  the  respondents,  and  the 
authorities  cited  on  the  question  whether  the  proposed  building  will  obstruct 
the  navigation  of  the  river,  are  Impertinent  to  the  case.  There  Is  nothing 
In  the  case  that  Involves  any  such  question  in  the  remotest  degree." 

In  the  light  of  the  character  of  that  action  and  of  these  expressions 
in  the  opinion,  we  must  confess  our  inability  to  fully  appreciate  the 
suggestion  of  appellant's  counsel  that  it  is  directly  in  point  upon  the 
facts  of  a  case  like  thia^  when  the  court  that  rendered  it  expressly  said 
that  it  does  not  apply  to  such  a  case  "in  the  remotest  degree."    The 
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truth  is  that  apiHjllant's  argument  proceeds  upon  the  erroneous  theory 
that  the  act  under  consideration,  if  construed  to  be  mandatory,  is  an 
anconstitutional  exercise  of  legislative  power.  As  that  position  can- 
not be  maintained  upon  reason  or  authority,  we  might,  with  propriety, 
again  quote  from  the  same  opinion,  and  say  that  "the  argument  of  the 
learned  counsel  [and  the  authorities  cited  by  him]  are  impertinent  to 
the  case"  under  consideration. 

Other  authorities  cited  by  counsel  are  based  upon  the  general  prin- 
ciples announced  in  High  on  Injunction  (volume  1  [3d  Ed.]  §  20),  as 
follows: 

"ITie  subject-matter  of  the  Jurisdiction  of  equity  being  the  protection  of 
private  property  and  of  civil  rights,  courts  ot  equity  will  not  Interfere  for 
the  punishmeDt  or  prevention  of  merely  criminal  or  Immoral  acts,  unconnected 
■with  violations  of  private  right.  Equity  has  no  Jurisdiction  to  restrain  the 
commission  of  crimes  or  to  enforce  moral  obligations  and  the  performance 
of  moral  duties;  nor  will  It  Interfere  for  the  prevention  of  an  Illegal  act 
merely  because  it  is  illegal.  And,  In  the  absence  of  any  injury  to  property 
rights,  it  will  not  lend  Its  aid  by  injunction  to  restrain  the  violation  of  public 
or  penal  statutes  or  the  commission  of  Immoral  and  Illegal  acts." 

Conceding  these  views  to  be  correct,  wherever  applicable,  it  does 
not  necessarily  follow,  as  claimed  by  counsel,  that  no  injunction  can 
be  maintained  in  this  case. 

The  argument  of  appellant  that  "the  act  left  hydraulic  mining  with- 
out injury  to  navigable  streams  exactly  where  it  stood  before  the 
passage  of  the  acf  cannot  be  sustained.  The  question  is  not  left  to 
the  courts  to  determine  whether  the  acts  committed  by  any  indi- 
vidual mine  owner,  in  any  particular  manner,  are  injurious  or  not. 
The  fact  is  that  the  question  as  to  whether  the  acts  committed  by  ap- 
pellant are  injurious  to  the  free  navigation  of  the  river  is  settled  by 
the  terms  0|f  the  act  itself,  which,  in  all  of  its  provisions,  iHX>ceeds 
apon  the  ground  that  injory  mast  necessarily  result  from  hydraulic 
mining,  unleds  conducted  and  carried  on  in  the  manner  permitted  by 
the  act  Under  the  law,  mine  owners  engaged  in  hydraulic  mining 
have  no  right  to  use  the  streams  without  tiie  permission  of  the  com- 
missioners appointed  under  the  provisions  of  the  act  In  other  words, 
the  act  of  congress,  of  itself,  prohibits  all  hydraulic  mining  unless  its 
terms  are  first  complied  with.  The  whole  case  is  virtually  disposed 
of  in  the  conclusions  already  reached,  that  the  act  is  mandatory 
and  constitutionaL  But  the  earnestness  of  appellant  in  presenting 
this  branch  of  the  case  seems  to  justify,  if  it  does  not  demand,  some 
further  and  independent  consideration. 

The  navigaWe  rivers  being  "the  property  of  the  nation,"  it  follows 
that  any  injury  to  them  which  affects  the  commerce  of  the  country 
is  an  injury  to  property  rights,  and  the  mere  fact  that  penalties  are 
imposed  upon  all  parties  found  guilty  of  violating  any  of  the  pro- 
visions of  the  act  does  not,  of  itself,  prevent  the  issuance  of  an  in- 
junction to  protect  the  property  rights  of  the  government  in  the  rivers. 
"Wherever  cmnmerce  among  the  states  goes,  the  power  of  the  nation, 
as  represented  by  the  conrts  of  the  United  States,  goes  with  it  to 
protect  and  enforce  its  rights.  The  restraining  power  of  equity  ex- 
tends throughout  the  whole  range  of  rights  and  duties  which  are  rec- 
ognized by  law.     As  is  said  in  3  Pom.  Eq.  Jnr.  §  1338: 
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"Wherever  a  right  exletg  or  la  created,  by  contract,  by  the  ownership  of 
property  or  otherwise,  cognizable  by  law,  a  violation  of  that  right  will  be 
prohibited,  unleae  there  are  other  considerations  of  policy  or  expediency  which 
forbid  a  resort  to  this  prohibitive  remedy.  •  •  •  The  Incompleteness  and 
Inadequacy  of  the  legal  remedy  Is  the  criterion  which,  under  the  settled  doc- 
trine, determines  the  right  to  the  equitable  remedy  of  injunction." 

Having  shown  the  authority  of  congress  to  act  in  the  premises,  and 
its  power  to  prohibit  any  character  of  business  from  being  condncted 
which  interferes  with  the  commercial  navigation  of  the  rivers,  does 
it  not  follow,  as  a  logical  sequence,  that  a  court  of  equity,  in  pro- 
tecting such  property  rights,  must  have  the  jurisdiction,  and  power 
to  issue  an  injunction,  in  aid  of  the  enforcement  of  the  r^ulations 
which  congress  has  prescribed,  in  order  to  preserve  the  right? 

The  distinction  existing  between  this  case  and  the  character  of 
cases  cited  and  relied  upon  by  appellant,  it  seems  to  us,  is  manifest 
and  clear.  A  court  of  equity  does  not  possess  any  jurisdiction  to 
enjoin  the  commission  of  a  mere  crime.  A  threat  upon  the  part  of 
an  individual,  or  individuals,  to  commit  an  offense  against  the  law. 
does  not,  of  itself,  authorize  a  court  of  equity  to  issue  an  injunction 
to  prevent  it.  The  penal  statutes  which  impose  punishment  by 
fine  or  imprisonment,  or  by  both,  are  ordinarily  deemed  sufficient  to 
deter  parties  from  the  commission  of  such  offenses.  There  must  be 
some  interference,  either  actual  or  threatened,  connected  with  the 
property  rights  of  a  public  or  pecuniary  nature,  in  order  to  vest  the 
court  with  the  power  and  authority  to  issue  this  prohibitive  writ. 
But,  when  such  interference  plainly  appears,  the  jurisdiction  of  the 
court  at  once  attaches,  and  cannot  be  destroyed  by  the  fact  that 
the  law  declares  that  such  acts  may  be  punished  criminally.  ^Tien- 
ever  an  attempt  is  made  to  deny  a  constitutional  right  given  by  a 
statute  it  is  vain  and  ineffectual,  and  should,  without  hesitation,  be 
so  declared  by  the  court;  otherwise  there  would  be  a  deprivation  of 
the  power  of  the  court  in  extreme  cases  to  make  such  statutes  effec- 
tive. As  was  said  by  the  court  in  Boyd  v.  U.  S.,  116  U.  S.  616,  635,  6 
Sup.  Ct.  524,  535:    . 

"It  is  the  duty  of  courts  to  be  watchful  for  the  constitutional  rights  of  the 
citizen,  and  against  any  stealthy  encroachments  thereon.  Their  motto  should 
be,  'Obsta  prlnclpils.' " 

Certainly  this  duty  must  apply  with  equal  force  to  the  constitu- 
tional rights  of  the  government  when  they  are  wrongfully  attempted 
to  be  invaded,  interfered  with,  or  destroyed.  The  court  should  un- 
doubtedly, at  all  times,  be  cautious  in  the  exercise  of  this  power,  but 
it  should  not  deny  the  preservation  of  property  rights  when  other 
remedies  are  clearly  shown  to  be  wholly  inadequate. 

In  Port  of  Mobile  v.  Louisville  &  N.  R  Co.,  84  Ala.  115, 126,  4  South. 
106,  the  court  said: 

"The  mere  fact  that  an  act  Is  criminal  does  not  devest  the  jurisdiction  of 
equity  to  prevent  it  by  injunction.  If  it  be  also  a  violation  of  property  rights, 
and  the  party  aggrieved  has  no  other  adequate  remedy  for  the  prevention  of 
the  irreparable  Injury  which  will  result  from  the  failure  or  inability  of  a  court 
of  law  to  redress  such  rights." 

The  varied  interests  of  the  government  of  the  United  States  in  inter- 
state commerce,  and  the  free  navigability  of  its  rivers,  are  often  en- 
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titled  to  greater  protection  than  is  afForded  by  the  simple  punishment 
which  the  statute  provides  for  those  who  interfere  therewith. 

In  Attorney  General  v.  Aqueduct  C!opp.,  133  Mass.  361,  a  suit  in 
equity,  upon  information  by  the  attorney  general,  was  sustained 
against  a  quasi  public  corporation  doing  and  contemplating  acts 
which  were  ultra  vires  and  illegal,  the  necessary  effects  of  which 
were  not  only  to  impair  the  rights  of  the  public  in  the  use  of  one  of  the 
great  ponds  of  that  commonwealth  for  the  purposes  of  fishing  and 
boating,  in  such  a  manner  as  to  create  a  nuisance  by  lowering  the  pond 
and  exposing  upon  its  shores  slime,  mud,  and  offensive  vegetation 
detrimental  to  the  public  health-  Numerous  cases  were  referred  to 
as  establishing  the  proposition  that  a  suit  in  equity  could  be  main- 
tained to  restrain  a  corporation,  exercising  the  right  of  eminent  do- 
main under  the  power  delegated  to  it  by  the  l^slature,  from  any 
abuse  or  perversion  of  the  powers  which  may  create  a  public  nuisance, 
or  injuriously  affect  or  endanger  the  public  interests.  In  that  case 
the  information,  among  other  things,  alleged  that  the  nec^sary  ef- 
fects of  the  acts  that  were  being  performed  by  the  corporation  would 
be  to  create  a  public  nuisance.  With  reference  to  this  point  the 
court  said:  "This  brings  the  case  within  the  established  jwinciple 
that  the  court  has  jurisdiction  in  equity  to  restrain  and  prevent 
nuisances."  In  answer  to  the  contention  of  the  corporation  that  the 
law  furnished  a  plain,  adequate,  and  complete  remedy  for  this  nui- 
sance by  an  indictment,  or  by  proceedings  under  the  statute  for  the 
abatement  of  the  nuisance,  the  court  said: 

"Neither  of  these  remecHes  can  be  Invoked  until  a  part  of  the  mischief  is 
d<Hie,  and  they  conld  not.  In  the  natnre  of  things,  restore  the  pond,  the  land. 
and  the  andergronnd  currents  to  the  same  condition  in  which  they  are  now. 
In  other  words,  they  could  not  remedy  the  whole  mischief.  The  jpreventlv* 
force  of  a  decree  In  equity,  restraining  the  Illegal  acts  before  any  mischief  1^ 
done,  gives  clearly  a  more  efficacious  and  complete  remedy." 

And  in  the  course  of  the  opinion,  upon  a  point  bearing  closer  anal 
ogy  to  the  case  in  hand,  the  court  said: 

"There  Is  another  ground  upon  which,  In  our  opinion,!  this  Information  can 
be  maintained,  though,  perhaps.  It  belongs  to  the  same  general  head  of  equity 
Jurisdiction,  of  restraining  and  preventing  nuisances.  The  great  ponds  of 
the  commonwealth  belong  to  the  public,  and,  like  the  tide  waters  and  navi- 
gable streams,  are  under  the  control  and  care  of  the  commonwealth.  The 
rights  of  fishing,  boating,  bathing,  and  other  like  rights,,  which  pertain  to  the 
public,  are  regarded  as  valuable  rights,  entitled  to  the  protection  of  the  gov- 
ernment Inhabitants  of  West  Roxbury  v.  Stoddard,  7  Allen,  158;  Attorney 
General  v.  Woods,  108  Mass.  436;  Com.  v.  Vincent,  Id.  441.  If  a  corporation 
or  an  Individual  Is  found  to  be  doing  acts  without  right,  the  necessary  efCect 
of  which  Is  to  destroy  or  Impair  these  rights  and  privileges.  It  furnishes  a 
proper  case  for  an  Information  by  the  attorney  general  to  restrain  and  prevent 
the  mischief."  Calder  v.  Bull,  3  Dall.  386,  388;  Mayor,  Etc.,  of  Georgetown  v. 
Alexandria  Canal  Co.,  12  Pet  91,  98;  Coosaw  M.  Co.  v.  South  Carolina,  144  U.  S. 
050,  567,  12  Sup.  Ct  689;  U.  S.  v.  Mississippi  &  Rum  River  Boom  Co.,  3  Fed. 
548,  551;  Woodruff  v.  Mining  Co.,  18  Fed.  753,  769;  Vanderhnrst  v.  Tholcke. 
113  CaL  147,  160,  46  Pac.  266;  Attorney  General  v.  Birmingham  Borough,  4 
Kay  &  J.  628,  640;  2  Story,  Eq.  Jur.  (12th  Ed.)  §§  921-924;  3  Pom.  Eq.  Jur. 
(  1349;  Kerr,  InJ.  263;  1  Joyce,  In].  120  (50);  2  High,  InJ.  (  1554. 

Under  the  provisions  of  the  act  in  question,  hydraulic  mining,  in 
the  territory  named,  is  prohibited  unless  the  terms  and  conditions 
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which  they  impose  are  complied  with.  If  those  proyisions  axe  detri- 
ineutal  and  injurious,  instead  of  beneficial,  to  lie  mining  interests 
they  were  intended  to  foster,  encourage,  and  protect,  the  efforts  of  all 
those  interested  in  that  particular  business  should  be  directed  to  have 
the  act  repealed  or  amended,  instead  of  attempting  to  evade  it  or  to  de- 
stroy its  efficacy.  While  it  remains  as  the  law  upon  this  subject,  it 
must  be  obeyed. 
The  decree  of  the  circuit  court  is  afQrmed. 


MALCOMSON  v.  WAPPOO  MILLS  et  aL  (MITSUI  et  al.,  Interrenen*. 

(Circuit  C!ourt,  D.  South  CSarolina.   June  2, 1898.) 

Brbach  op  CoNTRAcyr— Right  to  Recovbb   Damages  —  Pbrformancs  Prb- 

VBNTBD  BY  AlTOINTMENT  OV  RECEIVER. 

Damages  are  not  recoverable  against  a  corporation  for  its  failure  to 
perform  a  contract  for  the  sale  and  delivery  of  merchandise,  where  per- 
formance was  prevented  solely  by  the  action  of  a  court  In  appointing  a  re- 
ceiver for  the  corporation,  and  enjoining  all  others  from  intenering  with 
Its  business  or  property.  In  such  case  the  breach  of  contract  is  damnum 
absque  injuria. 

Mordecai  &  Gadsden,  for  petitioner. 

A.  T.  Smythe  and  Mitchell  &  Smith,  opposed. 

SIMONTON,  Circuit  Judge.  Tbis  case  comes  up  upon  the  interven- 
tion of  Mitsui  &  Co.,  claiming  damages  as  against  tiie  Farmers'  Mining 
Company  for  nonfulfillment  of  contract  On  14th  October,  1897,  the 
Farmers'  Mining  CJompany  agreed  to  sell  to  Mitsui  &  CJo. ,  who  on  the 
same  day  agreed  to  buy,  about  2,000  tons  dried  Goosaw  river  phosphate 
rock,  for  shipment  in  December,  1897,  or  January,  1898,  at  ?2.40  per 
long  ton.  Mitsui  &  Co.  chartered  a  vessel  to  receive  this  rock.  On 
the  18th  day  of  October,  1897,  the  Farmers'  Mining  C!ompany  was,  by 
an  order  of  this  court,  placed  in  the  hands  of  a  receiver,  and  was  en- 
joined from  interfering  with  any  of  its  property.  This  made  the  per- 
formance of  its  contract  with  the  interveners  impossible.  The  evi- 
dence shows  that  but  for  this  the  contract  could  have  been  performed. 
The  rock  of  the  kind  and  quality  contracted  for,  and  in  the  amount 
prescribed,  being  on  hand  ready  for  delivery.  Mitsui  &  Co.,  having 
heard  of  the  appointment  of  the  receiver,  called  upon  him  to  fulfill 
the  contract.  This,  of  course,  he  could  not  do  without  an  order  of 
court,  and  was  in  no  wise  bocnd  to  do.  A  receiver  is  not  bound  by 
the  contracts  of  the  corporation  for  which  he  is  appointed.  United 
States  Trust  Co.  v.  Wabash  W.  By.  Co.,  150  U.  S.  287,  14  Sup.  Ct  86. 
Having  been  notified  by  the  receiver  that  he  could  not  perform  the 
contract,  Mitsui  &  Co.  file  this  intervention.  The  gist  of  the  action 
is  for  damages  for  breach  of  contract,  and  they  show  for  damage  that 
they  were  compelled  tO;  pay  for  rock  of  the  quality  contracted  for  at 
the  rate  of  $2.75  per  ton,  the  excess  being  f  845.  lie  interveners  have 
tal^en  the  proper  course  by  their  intervention.  If  the  Farmers'  Min- 
ing Company  can  be  held  liable  for  damages  on  this  contract,  the  inter- 
veners must  come  into  this  court.  This  is  the  only  way  in  which  to 
ascertain  the  liability  of  the  corporation,  whether  any  exists,  and  the 
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<xtent  of  it.  Of  course,  a  recovery  would  only  permit  the  interveners 
to  get  their  proportionate  share  in  the  assets  of  the  company,  without 
preference  of  any  kiud. 

The  question  to  be  decided  is,  can  damages  be  recovered  against  the 
Farmers'  Mining  Company  for  the  nonperformance  of  this  contract? 
"It  is  a  well-settled  rule  of  law  that  if  a  party,  by  his  contract,  charge 
himself  with  an  obligation  possible  to  be  performed,  he  must  make 
it  good  unless  its  performance  be  rendered  impossible  by  the  act  of 
God,  the  law,  or  the  other  party.  Unforeseen  difficulties  will  not 
excuse  him."  Dermott  v.  Jones,  2  Wall.  1.  As  has  been  seen,  the 
Faimers'  Mining  Company  fulfilled,  or,  rather,  was  prepared  to  folflll, 
the  contract  in  every  particular.  The  complete  fulfillment  was  pre- 
vented by  the  order  of  this  court  in  the  appointment  of  the  receiver. 
A  delivery  of  the  rock  by  the  company  after  that  was  impossible.  It 
will  be  noticed,  also,  that  the  completion  of  the  contract  on  the  part 
of  Mitsui  &  Co.  was  by  the  same  action  of  the  court  made  impossible. 
If  the  company  had  tendered  the  delivery  of  the  rock,  the  injunction 
of  this  court  forbade  them  to  accept  it  In  like  manner,  they  could  not 
have  paid  to  the  company  the  price  of  the  rock.  Was  all  this  ren- 
dered impossible  by  the  law?  A  distinction  must  be  taken  between 
cases  for  the  specific  performance  of  a  contract  and  those  in  which 
damages  are  sought  for  the  nonperformance  of  a  contract.  The  bare 
fact  that  the  court  can  decree  and  enforce  the  specific  performance  of 
a  contract  shows  that  its  performance  is  not  impossible.  .  And  so,  when 
a  railroad  company  contracted  with  a  plaintiff  to  operate  its  road, 
which  had  been  extended  with  the  aid  of  the  plaintiff,  and  that,  if  it 
failed  to  operate  its  railroad  as  provided  in  the  contract.  It  would  for- 
feit a  certain  portion  of  the  road,  and  convey  it  to  the  plaintiff,  and 
the  railroad  company  fulfilled  its  contract  until  it  was  placed  in  the 
hands  of  a  receiver,  and  then  ceased  to  do  so,  the  court  ordered  the 
contract  to  be  specifically  performed,  which  was  not  an  impossible 
thing.  Klauber  v.  Street  Car  Co.,  95  Cal.  353,  30  Pac.  555,  cited  in 
Gluck  &  B.  Rec.  §  4,  note  1.  But  when  the  contract  cannot  be  specifically 
performed,  and  the  only  remedy  is  by  way  of  damages,  the  court 
wUl  not  inflict  such  damage  on  the  corporation  if  the  breach  of  con- 
tract for  which  damages  are  sought  has  been  occasioned  by  the  law, 
the  performance  of  the  contract  having  been  made  impossible.  People 
T.  Globe  Mutual  Life  Ins.  Co.,  91  N.  Y.  174.  In  that  case  a  corpora- 
tion bad  entered  into  a  contract  with  a  general  agent  for  his  services 
for  a  specified  time  and  at  a  stipulated  salary.  The  contract  continu- 
ing, and  the  services  being  rendered,  the  corporation  was  placed  in  the 
hands  of  a  receiver,  who  did  not  continue  the  agent  in  his  employment. 
He  sued  for  damages.  He  could  not  recover.  The  company  could 
not  employ  him,  because  this  would  be  a  violation  of  the  order  of  in- 
junction. The  agent  could  not  meddle  in  the  affairs  of  the  company, 
for  that  equally  would  violate  the  injunction.  It  was  danmum  absque 
injuria.  The  question  is  not  free  from  doubt.  A  case  in  the  court 
of  chancery  of  New  Jersey  (Spader  v.  Manufacturing  Co.,  20  Atl.  378, 
47  N.  J.  Eq.  18),  takes  the  opposite  view.  Both  of  these  are  persuasive 
authorities  of  rank.     I  will  follow  the  court  of  appeals  of  New  York. 

The  interveners  cannot  hold  the  Farmers'  Mining  Company  responsi- 
ble for  the  action  of  the  court.     The  petition  is  dismissed. 
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VILAS  T.  PRINCE. 

(Circuit  Court,  W.  D.  Wisconsin.   July  6,  1S9&) 

No.  54». 

1.  Ejectment — Improvements  and  Taxes. 

A  receiver's  receipt  for  fees  paid  on  the  entry  of  supposed  public  land 
as  a  homestead  Is  not  a  sufficient  "written  Instrument"  on  which  to  claim 
a  right  to  recover  Improvements  against  a  successful  plalntUt  In  ejectment, 
under  Rev.  St  Wis.  {  3096. 
i.  Same — Goon  Faith  op  Defendant. 

Lands  granted  in  aid  of  a  railroad  were  afterwards  decided  by  the  secre- 
.  tary  of  the  interior  to  be  still  open  for  entry.  A  suit  In  ejectment  coq- 
cernlng  one  parcel  was  decided  by  the  circuit  court  in  harmony  with  tlM 
secretary's  decision,  but  was  appealed  to  the  supreme  court  Held,  tha. 
one  who  entered  a  similar  parcel  as  a  homestead,  in  full  knowledge  of  the 
facts,  while  the  appeal  was  pending,  was  not  a  good-faltb  holder,  and  as 
such  entitled  to  pay  for  his  Improvements,  under  Rev.  St  Wis.  {  3006. 

This  is  an  action  of  ejectment  brought  to  recover  a  quarter  sec- 
tion of  land  lying  in  the  county  of  Ashland,  Wis.,  to  wit,  the  W.  i  of 
the  N.  E.  i  and  the  W.  i  of  the  S.  E.  i  of  section  No.  35  in  township 
No.  48  N.  of  range  4  W. 

It  Is  stipulated  that  the  title  of  the  land  Is  In  the  plaintiff,  and  the  only 
question  submitted  to  the  court  Is  whether  or  not  the  defendant  who  has 
been  in  possession  under  a  homestead  entry,  is  entitled  to  recover  for  the 
value  of  his  improvements,  under  section  3006  of  the  Revised  Statutes  of 
Wisconsin,  which  Is  as  follows:  "In  every  case  where  a  recovery  shall  b<- 
had  of  any  land,  on  which  the  party  In  possession,  or  those  under  whom  he 
claims,  while  holding  adversely  by  color  of  title  asserted  in  good  faith. 
founded  on  descent  or  any  written  instrument  shall  have  made  permnnent 
and  valuable  improvements,  or  shall  have  paid  taxes  assessed,  such  party 
*  •  •  shall  be  entitled  to  have  from  the  plaintiff  •  •  •  if  he  insists  upon 
his  recovery  the  value  of  such  Improvements  at  the  time  the  verdict  or  de- 
cision against  him  Is  given,  and  the  amount  paid  tor  taxes  with  interest  from 
the  date  of  the  payment  •  *  •"  In  this  case  the  taxes  have  been  paid  by 
the  plaintiff  and  his  grantor,— the  defendant  never  having  paid  any,— and  the 
demand  is  for  the  value  of  the  Improvements.  The  land  is  part  and  parcel 
of  the  land  granted  by  congress  to  the  state  of  Wisconsin  on  May  5,  1861, 
to  aid  In  the  construction  of  certain  railroads  in  the  state  of  Wisconsin.  The 
portion  of  the  grant  covering  the  land  In  question,  according  to  seciion  3  of 
the  act  "^Bs  given  to  aid  In  the  construction  of  a  railroad  from  Portage  City. 
Berlin,  Doty's  Island,  or' Fond  du  Lac,  as  the  state  might  determine,  lu  a  north- 
westerly direction,  to  Bayfield,  and  thence  to  Superior,  on  Lake  Superior,  and 
conveyed  every  alternate  section  of  public  land  designated  by  odd  numbers 
for  10  sections  In  width  on  each  side  of  said  road.  This  portion  of  the  grant 
was  soon  afterwards  bestowed  by  the  act  of  the  legislature  of  the  state 
upon  the  Portage  &  Lake  Superior  Railroad  Company,  the  predecessor  of  the 
Wisconsin  Central  Company,  which  succeeded  legitimately  to  all  the  rights 
of  the  Portage  &  Lake  Superior  Company  in  and  to  the  said  land  grant 
"The  railroad  was  completed  by  the  Wisconsin  Central  Company  according 
to  the  terms  of  the  grant  from  the  state,  and  the  lands  were  conveyed  by  the 
state  to  said  Wisconsin  Central  Company  by  patent  on  February  25,  1^4. 
The  land  In  question  In  this  case  is  covered  by  that  patent  The  Wisconsin 
Central  Railroad  Company  conveyed  the  land  to  John  H.  Knight  In  June. 
1887,  who  afterwards  conveyed  it  to  the  plaintiff.  The  lands,  until  entered 
upon  by  one  Frank  Slmer  as  a  squatter  in  January,  1890,  were  wild,  unculti- 
vated forest  lands,  upon  which  Enlght  the  original  grantee  from  the  railroad 
company,  had  cut  timber  and  paid  taxes.  Slmer  sold  out  his  claim  to  the  de- 
fendant who  entered  upon  the  land  In  August  1890,  as  a  part  of  the  public 
domain,  claiming  it  under  the  homestead  law,  and  has  been  in  posseasloa 
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ever  since.  It  Is  stipulated  tbat  the  land  Is  worth  |6,000,  and  that  the  valae 
of  the  defendant's  Improyements  is  $1,050.  On  or  about  January  24,  1890, 
the  secretary  of  the  Interior  of  the  United  States  decided  that  the  lands  of 
which  this  tract  formed  a  part  were  excepted  from  the  aforesaid  grant 
by  congress,  and  were  a  part  of  the  public  domain,  and  subject  to  home- 
stead entry,  and  In  November,  1891,  ordered  them  to  be  opened  for  settlement 
under  the  homestead  laws  of  the  United  States;  and  afterwards,  in  March, 
1S93,  the  defendant  made  his  application  to  enter  the  land  for  a  homestead 
at  the  United  States  land  office  at  Ashland,  Wis.  The  application  was  ad- 
mitted by  the  officers  of  the  land  office,  and  the  defendant  paid  the  expenses  of 
tbe  entry,  amonnting  to  $18,  and  took  the  following  receipt: 

"Becelver'B  Becelpt  No.  S,274.    Application  No.  8,274.    Homestead. 
"Beceiver's  Office. 

"Ashland,  WlB.,  Mch.  18,  1893. 

"Received  of  Jobn  R.  Prince  the  smn  <rf  eighteen  dollars cents;  being 

the  amount  of  fee  and  compensation  of  register  and  receiver  for  the  entry  of 
W.  %  N.  E.  14,  and  W.  %  S.  E.  ^  of  section  35,  in  township  48  N.,  range  4 
W.,  under  section  No.  2290,  Revised  Statutes  of  the  United  States. 

"R,  C.  Heydlauff,  Receiver." 

There  were  also  printed  in  marginal  notes  upon  the  receipt  the  substance 
of  the  various  provisions  and  conditions  of  tbe  homestead  law. 

On  September  16,  1890,  the  case  of  Railroad  Co.  v.  Forsythe  was  heard 
In  the  United  States  circuit  court  for  the  Western  district  of  Wisconsin.  This 
case  was  also  ejectment,  and  Involved  the  tiUe  to  another  tract  of  land  In- 
cluded in  the  same  grant,  and  subject  to  the  same  conditions,  as  the  land  in 
the  case  at  bar.  The  court,  by  Mr.  Justice  Harlan,  in  its  opinion  (see  the  case 
reported  In  43  Fed.  887),  took  tbe  same  view  as  had  l)een  taken  by  the 
secretary  of  the  Interior,  tbat  the  land  had  been  reserved  by  the  government 
by  the  act  of  congress  of  June  3,  1856,  and  by  the  action  of  tbe  land  depart- 
ment In  withdrawing  It  from  market,  and  did  not  go  to  the  state  under  the 
grant  of  1864.  This  case  was  taken  by  writ  of  error  to  the  supreme  court,  and 
the  decision  of  the  circuit  court  reversed  (see  Id.,  169  U.  S.  46,  15  Sup.  Ot 
1020);  the  court  holding  that  the  land  In  controversy  was  within  the  place  lim- 
its of  the  road  of  the  Wisconsin  Central  Company,  and  was  subject  to  the  full 
control  of  congress  at  the  time  the  grant  of  May  5, 1864,'  was  made,  and  passer! 
to  the  state  by  operation  of  that  grant,  notwithstanding  it  was  withdrawn 
by  the  land  department  In  1856  and  1859  In  order  to  satisfy  tbe  grant  made 
by  the  act  of  June  3,  1856.  This  decision  confirmed  the  title  of  all  these 
lands  in  the  Wisconsin  Central  Company  and  its  grantees.  The  company  hacl 
in  fact  had  the  title  from  the  day  of  execution  of  the  patent  from  the  state, 
in  February,  1884;  but  the  title  had  been  thrown  Into  contention  and  doubt 
by  tbe  action  of  the  department  of  the  interior,  followed  by  the  decision  of 
the  United  States  circuit  court  In  the  Forsythe  Case.  This  case  was  pending 
in  the  supreme  court  upon  writ  of  error  at  the  time  Prince  went  into  possession 
and  made  bis  Improvements,  and  it  is  stipulated  that  he  had  knowledge  of  this 
fact,  as  well  as  of  the  decision  In  the  circuit  court  from  which  the  writ  of  error 
was  taken.  Afterwards,  In  April,  1806,  the  secretary  of  the  Interior  reversed 
its  decision  which  declared  said  lands  to  be  a  part  of  tbe  public  domain, 
and  on  the  24th  of  October,  1896,  canceled  the  defendant's  homestead  entry 
of  the  land.  The  entire  history  of  these  land  grants,  and  the  action  of  the 
land  department  concerning  them,  Is  somewhat  extensive  and  complicated, 
bnt  perhaps  the  above  statement  Is  enough  to  present  tbe  question  now  before 
tbe  court 

William  F.  Vilas,  for  plaintiff. 

Gate,  Sanborn,  Lfunorenz  &  Paric,  for  defendant. 

BUNS,  District  Jndge,  after  stating  tbe  facts  as  above,  delivered 
the  opinion  of  the  conrt. 

The  question  presented  in  this  case  is  one  of  first  impression; 
there  being,  so  far  as  we  know,  no  adjudicated  cases  on  the  subject. 
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Bnt,  apon  principle,  we  think  the  defendant  is  neither  holding  ondet 
a  written  instniment  purporting  to  give  title,  nor  by  color  of  title 
asserted  in  good  faith,  within  the  meaning  of  the  law. 

L  The  receiver's  receipt  for  the  |18  paid  is  not  a  written  instru- 
ment purporting  to  convej  title,  but  the  contrary  of  this  clearly 
appears  from  the  printed  note  in  the  margin,  giving  the  substance, 
in  brief,  of  the  provisions  of  the  homestead  law.  It  shows  that  he 
must  reside  upon  the  land  for  fire  years  in  good  faith  for  the  purpose 
of  making  a  homestead.  He  cannot  sell,  and  his  possession  gives 
him  no  right  to  cut  timber,  except  for  the  purpose  of  improving  the 
land.  If  he  should  do  so,  he  is  subject  to  be  prosecuted  civilly  and 
criminally  by  the  government  for  trespass,  as  though  he  had  never 
taken  possession.  The  instances  where  homesteaders  have  been 
convicted  for  cutting  timber  from  the  land  claimed  are  nnmerons, 
and  the  principle  well  adjudged.  The  homesteader  has  a  right  to 
earn  the  land  by  residing  upon  and  improving  it,  and  that  is  the 
extent  of  his  right.  The  nominal  amount  of  money  he  pays  is  not 
the  compensation  for  the  land,  which  still  belongs  to  the  govern- 
ment, but  is  intended  to  cover  the  expenses  of  surveying  and  plat- 
ting, and  fees  of  officers.  There  is  not  much  analogy  between  such 
a  case  and  the  one  where  the  land  is  purchased  and  paid  for,  and  a 
receiver's  receipt  taken.  Such  a  receipt  passes  the  substantial  in 
terest  in  the  land,  which  may  be  sold  or  mortgaged ;  and  a  judgment 
is  a  lien  upon  it,  though  technically  the  legal  title  does  not  pass 
until  the  patent  issues.  The  issuing  of  the  patent  in  such  case  is 
a  clerical  or  ministerial  act,  which  would  be  performed  at  the  time 
of  the  sale,  if  the  department  were  not  behindhand  in  its  routine 
business.  The  case  is  simply  delayed  to  take  its  turn  with  thou 
sands  of  others.  It  is  quite  otherwise  with  a  homestead  entry, 
which  conveys  no  title.  It  is  always  understood  that  such  an  en- 
try is  subject  to  be  canceled  by  the  land  department  in  case  the  land 
is  not  subject  to  entry,  as  in  this  case. 

2.  The  defendant  cannot  be  said  to  have  held  in  good  faith,  within 
the  meaning  of  the  law.  He  knew  the  title  to  these  lands  was  in 
litigation,  and  that  the  question  was  then  pending  in  the  supreme 
court  of  the  United  States,  which  would  be  the  final  arbiter  of  the 
question.  Under  the  constitution,  congress  has  full  jurisdiction  and 
power  over  the  public  lands,  to  regulate  and  dispose  of  them  as  it 
pleases.  It  had,  by  a  deliberate  act  of  congress,  undertaken  to 
convey  these  lands  to  the  state  for  the  purposes  of  aiding  in  certain 
public  improvements  which  the  government  wished  to  have  made. 
They  had  been  earned  by  the  railroad  company  long  ago,  and  patents 
for  the  land  issued  to  the  company  by  the  state.  Much  of  them  had 
been  sold  by  the  company,  and  warranty  deeds  given  to  the  pur- 
chasers, who  had  gone  into  possession.  They  had  been  rendered 
marketable  and  of  gr^at  value  by  the  action  of  the  company  in 
building  the  railroad.  The  even-numbered  sections  within  the  place 
limits  of  10  miles  on  each  side  of  the  track,  which  were  reserved 
by  the  government,  had  been  rendered  equally  valuable  from  the 
same  cause.  Congress  did  not  intend  to  lose  anything  in  making 
these  grants.     It  was  wisely  and  safely  calealated  that  the  sections 
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along  the  line  of  road  reserved  to  the  gOTemment  would  be  doubled 
in  value  by  the  building  of  the  road,  so  that  the  price  could  be  raised 
from  11.25  to  f2.50  per  aero.  They  were  wild  forest  lands,  valuable 
principally  for  the  pine  timber  on  them.  If  the  government  had 
held  for  sale,  and  sold  them  for  the  highest  price  they  would  bear, 
either  at  public  or  private  sale,  as  an  individual  would  have  done, 
large  sums  of  money  could  have  been  realized  to  the  government 
from  these  alternate  sections  of  land-grant  lands.  The  government, 
no  doubt  from  a  noble  and  generous  sentiment  of  magnanimity, 
adopted  a  different  course,  which  was  to  give  the  lands  to  those  who 
would  improve  them  for  homes.  It  must  be  said  that  these  lands 
were  not  well  adapted  to  this  purpose,  and  that  the  great  and  benefi- 
cent designs  of  the  homestead  law,  so  far  as  the  pine  lands  in  the 
extreme  northern  portions  of  the  state  are  concerned,  have  been 
much  abused  and  frustrated,  and  the  law  very  generally  used  as  a 
means  for  getting  possession  of  the  lands  in  order  to  cut  the  tim- 
ber for  commercial  purposes.  The  lands  were  valuable  for  the 
pine  timber,  but  poorly  adapted  to  farming  purposes, — at  least,  in 
the  present  generation.  It  would  be  a  noteworthy  and  instructive 
chapter  in  the  history  of  the  land  laws  if  the  proceedings  under  the 
law  in  that  part  of  the  state  could  be  truthfully  written  out,  so  that 
it  could  be  seen  what  the  proper  portion  of  cultivated  farms  made 
under  the  law  would  bear  to  the  cases  where  the  pine  had  been 
stripped  from  the  land,  and  the  farm  left  desolate.  We  apprehend 
it  would  then  appear  that  the  bounty  of  the  government  has  been 
much  abused.  The  grounds  on  which  the  secretary  of  the  interior 
held  that  these  lands  were  still  a  part  of  the  public  domain  after 
congress  had  by  solemn  act  granted  them  to  the  state  were  cer- 
tainly somewhat  technical.  At  the  time  defendant  made  his  claim 
the  question  was  pending  in  the  supreme  court,  and  the  decision  of 
that  court  would  determine  the  title.  Under  these  circumstances, 
and  with  full  knowledge  of  them,  to  squat  upon  the  land  as  Bimer 
did,  or  claim  it  under  the  homestead  law  as  Prince,  his  assignee, 
did,  was  simply  wagering  on  the  decision  of  the  supreme  court.  If 
that  decision  was  against  the  squatter,  he  would  lose  his  labor. 
If  in  his  favor,  he  would  have  a  valuable  tract  of  timbered  land  for 
almost  nothing,  which  he  could  sell  to  a  lumberman  or  timber  spec- 
ulator for  a  large  price.  He  took  his  chances  on  the  decision  of 
another,  party's  lawsuit,  and  must  be  content  to  abide  the  result. 
The  remarks  of  Mr.  Justice  Brewer  in  delivering  the  opinion  of  the 
court  in  the  Forsythe  Case,  with  some  small  changes  in  the  figures, 
are  quite  as  applicable  to  the  case  at  bar  as  they  were  to  that  case. 
He  says: 

"After  years  have  passed,  and  all  the  parties  Interested  In  the  matter,  other 
than  the  United  States,  have  treated  It  as  the  property  of  the  plaintiff,  the 
defendant,  relying  upon  a  technical  constrnction  of  the  statutes,  seeks  to 
enter  the  tract,  and  thus,  for  no  more  than  the  paltry  sum  of  $400  ($2.50  pet 
acre  being  the  double  minimum  price  of  land  within  the  limits  of  railroad 
grants),  to  obtain  title  to  property  worth,  as  we  have  seen,  at  least  |8,000. 
The  railroad  company,  under  this  construction,  loses  the  land  It  supposed  It 
was  entitled  to,  which  It  has  treated  as  Its  own,  and  baa  helped  to  make  vat- 
nable;  the  government  does  not  receive  the  |8,000,  nor,  Indeedv  anytblqg,  it 
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the  land  be  entered  under  the  bomeatead  laws;  but  a  stranger  comes  is,  who 
has  done  nothing  to  create  that  value,  and  appropriates  It  to  bis  own  benefit. 
The  Iniquity  of  such  a  result  Is  at  least  suggestlTe." 

The  coQclusion  reached  by  the  coart  is  that  the  defendant  is  not 
holding  the  land  under  a  written  instrument,  nor  in  good  faith, 
within  the  meaning  of  the  law  which  would  entitle  him  to  receive 
back  the  Talue  of  the  improvementa,  and  there  will  be  a  judgment 
for  the  plaintiff  for  the  recovery  of  the  land. 


BIGNET  V.  PLASTER. 
(Circuit  Court,  W.  D.  Missouri,  W.  D.    June  13,  189S.) 

No.  2,081. 

L   DBEDS — AOKISBIBILITT   AS  EviDKHCE— CERTIFIED   COPIES  OF   RECORD. 

Under  Rev.  St.  Mo..  1889,  §{  4858,  4864,  4866,  certified  copies  of  the 
record  of  a  deed,  acknowledged  according  to  the  law  in  force  at  the  time 
of  its  execution,  but  since  repealed,  are  admissible  in  evidence  without 
proof  of  the  execution  of  the  original,  when  such  deed  lias  been  recorded 
30  years  or  more  prior  to  the  time  of  ottering  such  copy  in  evidence. 

3.  CONBTRCCTION  OF   StATITTBS. 

The  intention  of  a  legislative  act  is  often  to  b«  gaibered  from  a  view 
of  every  part  of  the  statute,  and  the  true  intoition  should  always  prevail 
over  the  literal  sense  of  the  terms  employed.  A  thing  within  the  intention 
of  the  legislature  in  framing  a  statute  is  often  as  mucb  within  the  statute 
as  If  it  were  within  the  letter. 
8,  Ejectment — Odtstakdinq  Titled-Invalid  Deed. 

An  outstanding  title  to  defeat  an  action  of  ejectment  must  be  a  present 
subsisting  title,  which,  prima  facie,  can  l>e  asserted  in  favor  of  the 
party  holding  it,  and  not  one  which  is  dead  nnder  the  statute  of  limita- 
tions, or  presumptiyely  has  been  abandoned  or  extinguished.  Hence  a 
deed  not  aclcnowledged  by  an  officer  tiaying  authority  to  take  aclcnovrt- 
edgments  Is  not  admissible  to  show  outstanding  title,  notwithstanding 
section  4864,  Rev.  St.  Mo.  1889,  authorises  certified  copy  to  be  read  in  evi- 
dence. 
i.  Samb — PowBR  OF  Attorney  qr  LuNATia 

A  power  of  attorney  given  by  one  non  compos  mentis  is  void,  and 
consequently  a  deed  executed  under  such  a  power  it  not  admissllile  in 
ejectment  as  evidence  of  outstanding  title. 

This  was  an  action  of  ejectment  brought  by  Alice  H.  Rignqr,  by 
Charles  Lyon,  her  curator,  against  Elisha  Plaster.  Plaintiff  having 
recovered  a  judgment,  the  cause  is  now  heard  on  defendant's  motion 
for  a  new  trial. 

Qeo.  H.  English  and  J.  H.  Bremerman,  for  plaintiff. 
L.  H.  Waters,  for  defendant. 

PTTTTJPB,  District  Judge.  This  is  an  action  of  ejectment  to  recoTer 
possession  of  certain  real  estate  situate  in  the  county  of  Oarroll,  state 
of  MissoorL  On  trial  had  to  a  jniy,  plaintiff  recoyered  judgment, 
and  the  defendant  has  filed  motion  for  a  new  trial,  assigning  as 
grounds  therefor  errors  committed  by  the  court  in  the  admission  and 
rejection  of  certain  title  papers.  It  is  admitted  that  the  land  in 
question  was  patented  by  the  United  States  to  Henry  Richmond,  April 
20, 1819.     The  plaintiff  claims  title  by  mesne  couTeyances  from  said 
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Richmond.  In  support  of  her  title,  die  offered  in  evidence  a  deed 
from  said  Bichmond  to  John  Thompson,  dated  May  21,  1819.  This 
deed  was  acknowledged  by  said  Richmond  on  the  1st  day  of  Angnst, 
1819,  before  Robert  Martin,  mayor  of  the  city  of  Philadelphia,  in  the 
state  of  Penm^lvania,  and  duly  filed  for  record  in  said  Carroll  county, 
on  May  5,  1866.  It  was  admitted  on  the  trial  that  the  original  deed 
was  not  in  the  possession  of  plaintiff,  and  that  the  same  had  been 
lost.  The  plaintiff  offered  a  duly-certified  copy  of  this  deed  from  the 
recorder's  office  of  said  Carroll  .county.  This  certified  copy  was  admit- 
ted in  evidence  by  the  court,  over  the  objection  of  defendant;  the 
ground  of  objection  being  that  said  certified  copy  was  and  is  not 
admissible  in  evidence  without  proof  of  the  execution  by  said  Rich- 
mond. 

Under  the  statute  of  Missouri  in  force  at  the  time  of  the  taking 
of  the  acknowledgment  td  this  deed,  the  mayor  of  the  city  ot  Phila- 
delphia was  authorized  to  take  acknowledgments  of  deeds  to  lands 
situate  in  the  territory  of  Missouri  (Laws  Mo.  1818,  p.  128,  §  6).  This 
statute,  in  so  far  as  it  authorized  the  taking  of  acknowledgments 
outside  of  the  state  by  the  mayor  of  any  city,  was  repealed  by  ihe  act 
of  the  legislature  of  Missouri  approved  February  21,  1825  (Laws  Mo. 
1826,  p.  500,  §  13).  In  the  revision  of  that  year  of  the  law  regulating 
conveyances  (section  8,  p.  218,  Rev.  Laws  Mo.  1825),  such  acknowledg- 
ments, when  taken  outside  of  the  state,  could  only  be  taken  before 
some  court  of  record  in  the  state  in  which  the  deed  should  be  exe- 
cuted. The  vested  rights  of  parties  under  grants  to  lands  acquired 
prior  to  the  repeal  were  preserved  by  the  repealing  act  aforesaid. 

The  contention  of  defendant's  counsel  is  that,  inasmuch  as  the  deed 
In  question  was  duly  acknowledged  under  the  statute  of  the  territory 
of  Missouri,  it  was  entitled  to  be  spread  upon  the  record  in  the  re^ 
corder's  oflBce  of  the  territory,  and  that  the  deed,  not  having  been 
recorded  within  one  year  from  its  date,  was  not  admissible  in  evidence 
without  proof  of  the  execution  of  the  original  instrument.  The  plain- 
tiff, on  the  other  hand,  contends  that  the  certified  copy  was  and  is  ad- 
missible in  evidence  by  virtue  of  sections  4858,  4864,  and  4865,  Rev. 
St.  Mo.  1889. 

Section  4858  reads  as  follows: 

"Every  Instrament  of  writing,  conveying  or  affecting  real  estate,  and  the 
certificate  of  the  acknowledgment  or  proof  thereof,  made  In  pursuance  of  any 
law  In  force  at  the  time  of  such  acknowledgment  or  proof,  but  afterwards 
repealed,  shall  be  evidence  to  the  same  extent,  and  with  like  effect,  as  if  each 
law  remained  in  full  force." 

Section  4864  is  as  follows: 

"All  records  made  by  the  recorder  of  the  proper  county  one  year  before 
this  law  takes  effect,  by  copying  from  any  deed  of  conveyance,  deed  of  trust, 
mortgage,  will  or  copy  of  a  will,  or  other  Instrument  of  writing,  whereby 
any  real  estate  may  be  affected  in  law  or  in  equity,  that  has  neither  been 
proved  nor  acknowledged,  or  which  has  been  proved  or  acknowledged,  but 
not  according  to  the  law  In  force  at  tbe  time  the  same  was  recorded  shall 
hereafter  Impart  notice  to  all  persons  of  the  contents  of  such  instruments; 
and  hereafter  when  any  such  Instrument  shall  have  been  so  recorded  for  the 
period,  of  one  year,  the  same  shall  thereafter  Impart  notice  to  all  persons  of 
the  contents  of  such  Instruments,  and  all  subsequent  purchasers  and  mort- 
gagees shall  be  deemed  to  purchase  with  notice  thereof." 
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This  is  followed  Ifj  eection  4865,  which  declares  that: 

"Certified  copies  of  such  records  as  are  contemplated  In  fbe  next  i>rece«Unf 
section  shall  not  be  received  in  evidence  until  the  execution  of  the  original 
Instrument  or  Instruments  from  which  such  records  were  mnde  shall  ha.T« 
been  duly  proved  according  to  law,  except  where  such  record  shall  have 
been  made  thirty  years  or  more  prior  to  the  time  of  offering  the  same  In 
evidence." 

Section  4858  covers  the  deed  in  question,  as  the  certificate  of  ac 
Itnowledgment  was  made  in  pnrsaance  of  the  law  of  the  territory 
in  force  at  the  time  of  such  acknowledgment,  and  which  law  was 
afterwards  repealed.  This  being  so,  why  does  not  a  certified  copy 
of  the  deed  come  clearly  within  the  enabling  provisions  of  sections 
4864  and  4865?  Attention  to  the  language  of  section  4864  makes 
this  clear.  In  the  first  place,  it  covers  "all  records  made  by  the 
recorder  of  the  proper  county  one  year  before  this  law  takes  effect." 
This  was  the  enactment  of  1887  (Laws  Mo.  1887,  p.  183).  This 
record  was  made  by  the  recorder  of  the  proper  county  more  than  one 
year  prior  to  1887.  This  is  followed  with  two  specified  instances  in 
which  copies  of  such  records  may  give  notice  to  all  subsequent  por^ 
chasers  and  incumbrancers:  First,  where  the  recorded  instrument 
has  not  been  proved  or  acknowledged;  and,  second,  where  it  has  been 
proved  or  acknowledged,  but  not  according  to  the  law  in  force  at  the 
time  the  same  was  recorded.  At  the  time  this  deed  was  admitted  to 
record,  in  1866,  it  had  not  been  acknowledped  according  to  the  law 
then  in  force  In  the  state  of  Missouri  (Gen.  St.  Mo.  1865,  c  109,  §  9). 
It  is  expressly  provided  by  said  section  4865  that  certified  copies  of 
such  records  as  are  contemplated  by  said  section  4864  shall  be  received 
in  evidence  "where  such  records  shall  have  been  made  thirty  years 
or  more  prior  to  the  time  of  offering  the  same  in  evidence."  This  rec- 
ord was  made  In  1866,  and  was  offered  in  evidence  in  1898,  more 
than  30  years  after  it  was  made. 

The  court  might  be  content  to  rest  this  question  on  the  suggestion 
made  by  defendant's  counsel  in  support  of  his  extraordinary  position, — 
that  it  is  unnecessary  to  inquire  into  the  reason  the  legislature  had  in 
the  particular  phraseology  referred  to  in  section  4864,  as  the  statute 
itself  stands  for  a  reason;  but  the  court  is  unwilling  to  admit  by  its 
silence  the  contention  of  counsel  that  sections  48G4  and  4865  admit  of 
the  construction  placed  on  them,  to  wit,  that  if  the  deed  in  question 
had  not  been  acknowledged  at  all,  or  If  it  had  been  acknowledged  by 
some  oflQcer  not  authorized  by  the  statute  then  in  force  to  take  ac- 
knowledgments of  deeds  to  lands  in  Missouri,  yet  if  such  deed 
had  been  recorded  in  the  recorder's  office  of  the  proper  county  one  year 
prior  to  1887,  and  for  thirty  years  prior  to  the  time  it  was  offered  in 
evidence,  a  certified  copy  of  such  deed  would  be  admissible  in  evidence 
without  proof  of  its  execution,  while  a  deed  properly  acknowledged, 
and  recorded  one  year  prior  to  18S7,  and  more  than  thirty  years  prior 
to  the  time  it  is  offered  in  evidence,  would  not  be  admissible  without 
further  proof  of  its  execution.  It  Is  inconceivable  that  the  legisla- 
ture intended  any  such  distinction  in  its  remedial  legislation.  No  suf- 
ficient reason  can  be  assigned  for  such  absurdity  in  legislation  as 
that  an  unacknowledged  deed,  or  one  improperly  acknowledged,  if 
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recorded  the  required  length  of  time,  is  admissible  In  evidence  by  a 
certified  copy  of  the  record,  without  proof  of  the  execution  of  the 
original  instrument,  while  requiring  proof  of  the  execution  of  the 
original  deed  which  had  been  properly  acknowledged.  The  certificate 
of  acknowledgment  certainly  entitled  it  to  a  greater  credence  as  to 
authenticity  than  the  absence  of  such  (Certificate.  The  supreme  court 
of  this  state  has  never  since  1887  given  such  construction  to  this 
statute.  On  the  contrary,  in  Crispen  v.  Hannavan,  72  Mo.  548-555, 
Judge  Hough  clearly  expressed  his  disapproval  of  imputing  to  the 
legislature  any  such  intent  or  purpose.  He  refuted  the  idea  that  cop- 
ies of  conveyances  regularly  acknowledged  according  to  the  laws  of 
the  state  in  force  at  5ie  time  of  acknowledgment  and  recorded,  etc., 
cannot  be  offered' in  evidence  without  accounting  for  the  absence  of  the 
original,  while  copies  of  the  record  of  conveyances  which  have  not 
been  acknowledged  according  to  the  law  of  this  or  any  other  state,  or 
which  have  not  been  acknowledged  at  all,  may  be  read  as  original 
evidence,  and  without  in  any  way  accounting  for  the  original.  "We 
cannot  believe  that  i^ch  was  the  intention  of  the  legislature.  The 
statute  dispenses  with  proof  of  the  execution  of  the  original  after  the 
record  has  attained  a  certain  age ;  but  it  does  not  dispense  with  proof 
of  its  loss  or  destruction,  so  as  to  make  the  copy  evidence."  It  is 
among  the  recognized  canons  of  interpretation  of  statutes  that  the  in- 
tention of  a  legislative  act  is  often  to  be  gathered  from  a  view  of 
every  part  of  the  statute,  and  the  true  intention  should  always  prevail 
over  the  literal  sense  of  the  terms  employed.  "When  the  expression 
of  a  statute  is  special  or  particular,  but  the  reason  is  general,  the  ex- 
pression should  be  deemed  general ;  and  the  reason  and  intention  of 
the  lawgiver  will  control  the  strict  letter  of  the  law,  when  the  latter 
would  lead  to  palpable  injustice,  contradiction,  and  absurdity."  1 
Kent,  Comm.  p.  462.  Again,  a  thing  witliin  the  intention  of  the 
legislature  in  framing  a  statute  is  often  as  much  within  the  statute 
as  if  it  were  within  the  letter.  Biddick  v.  Walsh,  15  Mo.  519 ;  Schultz 
V.  Eailroad  Co.,  36  Mo.  13;  State  v.  King,  44  Mo.  283;  In  re  Bomino's 
Estate,  83  Mo.  441. 

What  the  legislature  of  Missouri  was  aiming  to  accomplish  was  to 
make  these  ancient  records  admissible  in  evidence  without  proof  of 
the  identity  of  the  party  executing  them,  because  not  only  of  the 
great  inconvenience,  but  practical  impossibility,  in  many  instances, 
after  the  lapse  of  so  many  years,  of  making  proof  of  the  execution. 
In  the  instance  under  review,  the  deed  was  made  79  years  ago, 
rendering  proof  of  the  identity  of  the  party  executing  it  out  of  the 
question.  The  legislature  undoubtedly  supposed  that  it  was  providing 
for  every  conceivable  case,  in  pari  materia,  by  the  provisions  of  sec- 
tions 4864  and  4865.  But,  as  already  stated,  it  is  sufficient  to  say 
that  the  copy  of  the  deed  in  question  comes  expressly  within  the  letter 
of  the  statute. 

The  defendant  complains  of  the  action  of  the  court  on  the  trial  in 
excluding  from  evidence  a  certified  copy  of  deed  purporting  to  have 
been  made  by  said  Richmond  to  one  John  H.  Martin,  bearing  date 
July  20,  1819,  and  acknowledged  on  the  same  day  before  one  8.  J. 
Prescott,  at  the  city  of  Boston,  state  of  Massachusetts,  who  signed 
88  P.- 
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himself  as  ''Notary  Public  and  Job.  Peac  &  of  the  Qaorum,"  and  filed 
for  record  in  the  recorder's  office  of  Carroll  county,  February  16, 1865. 
It  M-ill  be  perceiTed  that  this  deed  is  subsequent  to  the  one  under 
which  the  plaintiff  claims,  but  was  recorded  one  year  anterior  to  the 
deed  by  Richmond  to  Thompson.  It  is  conceded  that,  under  the  law 
in  force  in  the  territory  of  Missouri  at  the  time  of  the  acknowledg- 
ment, such  an  officer  as  the  one  described  by  the  taker  of  the  acknowl- 
edgment was  not  authorized  to  take  acknowledgments  to  deeds  out- 
side of  the  territory  to  lands  situate  within  the  territory.  T^e  de- 
fendant does  not  claim  title  under  this  deed,  but  offered  it  in  evidence 
for  the  purpose  of  showing  an  outstanding  title  in  the  grantee,  Mar- 
tin, to  defeat  the  record  title  of  plaintiff.  It  is  insisted  by  defendant's 
counsel  that,  inasmuch  aa  this  deed  was  recorded  prior  to  the  one  under 
which  plaintiff  claims,  it  gave  priority  of  title  to  the  grantee,  Martin. 
No  evidence  was  offered  by  defendant  to  show  either  that  sudi  a  man 
as  John  H.  Martin  ever  lived,  or  that  he  had  ever  asserted  any  right 
or  claim  to,  or  that  he  had  ever  seen  or  been  in  possession  of,  the 
land  in  question.  It  is  the  well-settled  law  respecting  an  outstanding 
title  to  defeat  an  action  of  ejectment  that  it  must  be  made  to  appear 
by  the  party  offering  it  that  it  is  a  present,  subsisting  title,  living  and 
operative,  and  such  a  one  as  the  stranger  in  whom  it  is  vested  could 
assort  and  maintain,  prima  facie,  against  the  plaintiff.  Jackson  v. 
Hudson,  3  Johns.  386;  Peck  v.  Carmichael,  9  Yerg.  325. 

The  supreme  court  of  this  state,  in  McDonald  v.  Schneider,  27  Ma 
410,  speaking  to  a  parallel  question  of  a  deed  made  by  plaintiff's  an- 
cestor, through  whom  plaintiff  was  claiming  title,  to  one  Bradley,  said: 

"The  deed  to  Bradley  was  upward  of  20  yean  old.  There  lutd  been  no 
possession  under  It  for  more  tban  20  years  by  Bradley  or  those  claiming 
nnder  him.  It  la  a  well-established  principle  that  an  ontstanding  title  in  a 
third  person,  set  up  ai  a  bar  to  recover  in  an  action  of  ejectment,  must  be 
such  a  one  as  the  owner  of  that  title  himself  could  recover  on  if  he  were 
asserting  it  in  an  action.  It  must  be  a  present,  subsisting,  and  operative 
title.  Now,  it  is  obvious  that  the  title  of  Bradley,  set  up  In  this  action,  was 
not  such  a  one.  Prima  facie,  he  could  not  have  maintained  a  suit  upon  it 
Why,  then,  shonid  a  stranger  be  permitted  to  use  It  as  a  defense  in  an  action 
of  ejectment?  There  were  no  circumstances  In  evidence  which  relieved  it 
from  the  objections  with  which  it  was  encountered." 

This  same  principle  is  reaffirmed  in  Totten  v,  James,  55  Mo.  496, 
in  which  Napton,  J.,  asserts  that  such  a  deed  was  properly  excluded 
as  an  outstanding  title,  because  it  was  barred  as  to  the  plaintiff  by 
the  statute  of  limitations.  This  doctrine  is  maintained  by  the  su- 
preme court  of  the  United  States  in  Greenleaf  v.  Birth,  6  Pet  312. 
The  presumption  arises  in  respect  of  such  claimed  title,  which  has 
not  been  asserted  in  any  form  for  so  long  a  period  that  it  has  been 
extinguished.  Counsel  in  argument  seem  to  lose  sight  of  the  fact 
that  it  is  an  outstanding  title  that  defeats  the  action,  and  not  the 
mere  fact  that  there  is  an  outstanding  deed.  It  is  a  title  outstanding 
in  a  third  party,  which,  prima  facie,  can  be  asserted  in  favor  of  the 
party  holding  it,  and  not  one  that  is  dead  under  the  statute  of  lim- 
itations, or  presumptively  has  been  abandoned  or  extinguished. 

It  is  next  assigned  for  error  that  the  court  erred  in  excluding  from 
evidence  two  papers  offered  by  the  defendant  for  the  same  purpose, — 


Digitized  by 


Google 


BIGNIT   T.  PLA8TEB.  691 

of  showing  an  ontstanding  title.  One  of  these  is  a  certified  copy  of 
what  purports  to  be  a  power  ot  attorney,  executed  by  plaintiff  on  the 
13th  day  of  December,  1875,  to  one  William  Morgan,  empowering  him 
to  sell  this  land.  The  power  of  attorney  was  dnly  acknowledged 
and  recorded  January  24,  1876.  The  other  was  a  deed  made  by  said 
Morgan  to  said  land  on  the  1st  day  of  November,  1876,  to  one  James 
8.  Bently,  purporting  on  its  face  to  have  been  executed  in  pursuance 
of  said  power  of  attorney.  This  deed  was  filed  for  record  November 
16,  1876.  These  instruments  were  executed  about  22  years  before 
they  were  offered  in  evidence,  without  any  pretense  that  the  defendant 
claims  title  under  the  grantee,  Bently,  or  that  said  Bently  ever  as- 
serted any  claim  or  title  to  the  property  by  virtue  of  his  deed,  or  that 
he  had  ever  been  in  possession  of  said  land;  and  therefore  it  was  bad 
as  an  outstanding  title,  even  had  plaintiff  been  compos  mentis.  It  is 
held  by  the  supreme  court  of  the  United  States  in  Dexter  v.  Hall,  15 
WalL  9,  that  the  power  of  attorney  of  a  lunatic,  or  of  one  non  compos 
mentis,  is  void,  and,  of  consequence,  there  being  no  pow^  in  oontem- 
plation  of  law  vested  in  the  attorney  to  execute,  his  deed  would  be 
void.  As  the  jury  necessarily,  under  the  issues  in  this  case,  and 
under  the  charge  of  the  court,  found  that  prior  to  1875,  and  contin- 
nously  ttereafter,  to  the  bringing  of  this  action,  January,  1896,  the 
plaintiff  was  insane,  the  effect  was  to  render  this  power  of  attorney 
and  deed  unavailing  even  had  they  been  submitted  to  the  jury.  But, 
aside  from  this,  it  was  bad  as  an  outstanding  title  after  the  lapse  of 
20  years  from  its  execution  without  further  evidence.  The  presump- 
tion could  reasonably  be  indulged  that  the  grantee,  Bently,  became 
aware  of  the  insanity  of  Mrs.  Rigney,  and  abandoned  the  whole  matter. 
It  is  also  complained  that  the  court  erred  in  excluding  from  the  jury 
a  paper  purporting  to  have  been  a  lease  covering  this  land,  made  by 
one  Hayden,  in  1868,  to  William  F.  Plaster,  the  ancestor  of  the  de- 
fendant, Plaster.  No  reason  was  assigned  to  the  court  at  the  time* 
of  this  offer  which,  under  any  conceivable  aspect  of  the  case,  would 
have  warranted  the  court  in  permitting  it  to  go  to  the  jury.  It  cer- 
tainly was  not  offered  as  an  outstanding  title;  nor  was  there  any 
offer  to  show  that  William  F.  Plaster  entered  into  possession  of  the 
land  under  said  lease  as  color  of  title,  for  said  lease  was  so  short  lived 
by  its  -terms  as  to  create  no  color  of  title;  and  there  is  no  pretense 
that  said  Hayden  had  any  color  of  title  to  said  land  at  the  time  of  the 
execution  of  the  lease.  Afterwards,  in  August,  1868,  said  Hayden 
obtained  a  tax  deed  to  said  land,  which  was  admitted  in  evidence,  on 
the  defendant's  insistence,  as  color  of  title.  No  possible  injury  could 
have  been  done  to  the  defendant  by  the  exclusion  of  said  contract  or 
lease,  for  the  reason  that  under  the  charge  of  the  court  to  the  jury, 
and  by  their  verdict,  they  necessarily  found  as  a  matter  of  fact  that 
in  October,  1872,  when  the  plaintiff  obtained  her  deed  to  the  property 
in  question,  neither  the  defendant  nor  William  F.  Plaster,  under  whom 
he  claims,  was  in  adverse  possession  of  the  property,  and  that  the 
statute  of  limitations,  by  reason  of  such  adverse  occupancy,  had  not 
begun  to  run  prior  to  October,  1872;  and  therefore  the  alleged  lease, 
even  had  it  been  admitted  in  evidence,  could  have  cut  no  possible 
:figure  in  the  case. 
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Other  qnestions  of  law  and  fact  raised  by  this  motion  for  new  trial 
and  on  argument  were  fallj  and  properly  submitted  to  the  joiy,  with- 
out any  exception  thereto  on  the  part  of  either  plaintiff  or  defendant 
Ihe  motion  for  new  trial  is  denied. 


JOHNSTON  T.  KLOPSCH. 

(Olrcnlt  Court,  B.  D.  New  York.  July  7. 189&) 

No.  3,806. 

L   CONSTHUCTION  OF  StATUTM— PtBADINa — COPYBIOHT  SUITS. 

Rev.  St.  i  914,  conforming  pleadings  in  an  action  at  law  in  a  federal 
oourt  to  those  in  the  state  court,  and  section  4969,  providing  that  in  til 
actions  arising  under  the  laws  respecting  copyrights  the  defendant  may 
plead  the  general  issue  and  give  special  matter  in  evidence,  are  to  be  con- 
strued together,  and  full  effect  given  to  both. 
2.  Plbaoimg  is  Coptrioht  Suits. 

In  an  action  to  recover  penalties  for  infringement  of  a  copyright,  nnJer 
Rev.  St.  i  49G5,  brought  in  a  federal  court  in  a  state  which  has  adopted 
the  code  system  of  pleading,  an  answer  containing  a  general  denial,  taken 
in  connection  with  the  provisions  of  section  4969,  secures  all  riglits  n- 
served  to  the  defendant  under  the  federal  statutes,  and  accordingly  a 
common-law  plea  is  Inappropriate. 

Motion  to  strike  out  plea.  Tbe  action  was  brought  under  Rev.  St 
§  4965,  as  amended,  to  recoyer  |20,000  as  penalties  for  infringement 
of  copyright.  The  defendant  interposed  a  plea  that  he  "comes  and 
defends  tiie  wrong  and  injury  when,"  etc.,  and  says  **that  he  is  not 
guilty  of  the  supposed  grievances  above  laid  to  his  charge  in  mannff 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him,"  etc.,  "and  of  this  he,  the  said  defendant,  puts  himself  upon  tfie 
country,"  etc.,  "and  the  said  plaintiff  doth  the  like,"  eta 

Max  J.  Kohler,  for  the  motion. 
G.  H.  Crawford,  opposed. 

LACOMBE,  Circuit  Judge.  The  motion  is  granted.  Cellnloid 
Mfg.  Co.  V.  American  Zylonite  Co.,  34  Fed.  744.  The  system  of 
code  pleading  provides  a  method  for  "pleading  the  general. issue" 
which  harmonizes  with  the  other  pleadings  tiierein  provided  for, 
and  which  should  be  followed,  since  sections  4969  and  914,  Bev.  St, 
are  to  be  construed  together,  and  full  effect  given  to  both.  An  an- 
swer which  contains  a  general  denial  of  all  the  averments  of  the  com- 
plaint, taken  in  connection  with  the  provisions  of  section  4969,  to  the 
effect  that  defendant  may,  upon  the  trial,  "give  special  matter  in  efi- 
dence,"  secures  all  rights  reserved  to  defendant  under  the  federal  stat- 
utes, without  the  incongruity  of  combining  a  code  complaint  with  a 
common-law  plea.  Ten  days  from  date  of  entry  of  order  is  given  de- 
fendant to  answer. 
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OOLLINSPLATT  et  aL  ▼.  FINLAYSON  et  aL 

(Circuit  Court,  S.  D.  New  York.    August  6,  189&) 

t.  Tbadb-Mabks— Unfaib  CouFETmoN— Gxoohapeical  Naukb. 

The  false  use  of  a  geographical  name  will  not  be  allowed  by  the  federal 
courts,  when  it  Is  so  used  to  promote  onfair  competition  and  to  indnce  the 
sale  of  spurious  goods. 
IL  8akb— Imitativs  Labels— Pkoof  or  Sales. 

The  federal  courts  do  not  require  speclflc  proof  of  purchases  by  indi- 
yiduala  actually  deceiyed,  when  the  labels  themselyes  show  an  attempt 
•      at  deception  which  is  well  calculated  to  decelye. 

lUs  was  a  sait  in  equity  by  Hawtrj  CoIIiDspIatt  and  others  against 
Alexander  M.  Finlayson  and  another  to  enjoin  unfair  competition  in 
trade.     The  cause  was  heard  on  motion  for  a  preliminary  injunction. 

Roger  Sherman,  for  the  motion. 
De  Los  McCurdy,  opposed. 

LACOMBE,  Circuit  Judge.  Whatever  may  be  the  decisions  in 
the  state  courts,  it  is  abundantly  settled  by  authority  in  the  federal 
courts  that  they  will  not  tolerate  a  false  use  of  a  geographical  name, 
when  it  is  so  used  to  promote  unfair  competition  and  to  induce  the 
sale  of  spurious  goods.  Nor  do  these  courts  require  specific  proof 
of  purchases  by  individuals  actually  deceived,  when  the  labels  them- 
selves show  an  attempt  at  deception  which  appears  to  be  well-calcu- 
lated to  deceive.  In  the  case  at  bar  it  is  conceded  that  the  gin  made 
and  sold  by  defendants  is  not  made  at  Plymouth,  but  is  distilled  in 
this  country.  They  are  seeking  to  palm  off  a  domestic  as  an  im- 
ported article.  Inspection  of  the  labels  must  carry  conviction  to  any 
unbiased  and  intelligent  mind  that  the  later  label  was  prepared  by 
some  one  who  had  seen  the  earlier  one,  and  that  it  was  designed, 
not  to  differentiate  the  goods  to  which  it  was  afSxed,  but  to  simulate 
a  resemblance  to  complainant's  goods  sufficiently  strong  to  mislead  the 
consumer,  although  containing  variations  sufficient  to  argue  about 
should  the  designer  be  brought  into  court.  This  is  the  usual  artifice 
of  the  unfair  trader.  It  does  not  deceive  the  first  purchaser  from 
the  manufacturer,  but  it  is  sufficient  to  mislead  the  subsequent  retail 
purchaser,  and  thus,  being  sold  at  a  less  price  than  the  genuine  arti- 
cle, it  eventually,  if  not  enjoined,  will  interfere  with  the  sales  of  the 
genuine  article.  It  is  quite  common  in  such  cases  to  find  assertions 
by  defendant  that  his  goods  are  very  superior  to  complainant's;  that 
he  has  no  intention  to  deceive  anyone;  that  his  labels  are  not  at  all 
an  imitation;  that  in  designing  a  form  of  package  he  has  carefully 
endeavored  to  select  a  design  which  should  distinguish  his  goods 
from  all  other  goods  in  the  world,  including  complainant's;  and  that 
his  sole  object  has  been  to  establish  and  maintain  a  distinct  reputation 
for  his  own  goods,  as  eomething  different  from  complainant's.  When 
there  is  a  marked  similarity  in  the  labels,  but  little  weight  is  given, 
by  a  court  of  equity,  to  such  statements,  and  the  mere  circumstance 
that  they  are  sworn  to  does  not  tend  to  increase  respect  for  them, 
nor  for  the  conscientiousness  of  the  affiants  who  make  them.  The 
pendency  of  a  similar  action  in  the  state  court  seems  to  present  no 
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bar  to  the  relief  asked  for.  Tte  injunction  is  continued  until  trial, 
with  a  farther  clause  enjoining  the  use  of  the  word  'Tlymoutb"  upon 
any  packages  containing  gin  not  in  fact  made  in  Plymouth. 


BURNETT  et  al.  ▼.  HAHN. 

(OlrcQlt  Court,  S.  D.  New  York.    Angrut  6,  1888.) 

iNTBmoEXENT   OF  Tbadb  Hakk  AND  Naxb  —  Pbabido  Salb   Atisr  Stttt 
Bbought— Ihjuhctiok. 

When  tbe  article  sold  Is  inferior  and  spurloiu,  and  the  packages  suffi-. 
ciently  resemble  complainant's  to  make  it  appcurent  that  the  design  is  to 
deceive  the  consuming  public,  injunction  will  be  granted,  although  defend- 
ant is  a  dealer  only,  who  purchased  from  the  orl^nator  of  tbe  fraud,  and, 
since  action  brought,  has  voluntarily  ceased  to  deal  in  the  good*. 

Solomon  Leistenstein,  for  tbe  motion. 
Gheorge  Hahn,  opposed. 

LAGOMBE,  Circoit  Judge.  The  label  in  this  case  does  not  bear  as 
close  a  likeness  to  complainants'  as  is  found  in  the  Plymouth  Gin  Case 
(Collinsplatt  t.  Finlayson,  decided  to-day,  88  Fed.  693),  but  the  spori- 
OQS  character  of  the  goods  sold  is  frankly  admitted.  The  label  some- 
what resembles  the  complainants';  the  style  of  bottle  and  of  capsale 
are  close  copies;  the  label,  by  the  use  of  the  Union  Jack,  suggests  an 
English  origin;  the  designation  "Old  Tom,"  long  associated  with  gin 
made  by  complainants  and  their  predecessors,  is  used  by  defendant; 
while  the  statement  that  defendant's  gin  is  manufactured  by  "Sir  Ed- 
ward Bruce  &  Co.,"  at  the  "Boyal  Distillery,  London,"  is  strongly 
suggestive  of  the  words  on  complainants'  labels,  "Sir  Bobert  Burnet 
&  (5).,"  and  "Vauxhall  Distillery,  London."  La  view  of  the  conces- 
sion upon  the  argument  that  the  packages  contain  a  cheap  domestic 
gin,  it  is  perfectly  apparent  that  the  designer  of  this  form  of  paclrage 
has  been  chiefly  concerned  in  an  attempt  to  deceive  the  consuming 
public.  Defendant  is  a  dealer  only,  who  has  parchased  from  the 
originator  of  the  fraud  with  the  intention  of  selling  to  others.  Neither 
that  circumstance,  however,  nor  the  further  one  that  he  has  volun- 
tarily ceased  to  deal  in  the  goods  since  action  begun,  should  deivive 
the  complainants  of  their  injunction,  if  otherwise  entitled  to  it  Tlie 
frand  being  palpable,  complainants  may  take  injunction  against  the 
sale  of  gin  in  packages  such  as  Exhibit  B,  or  in  similar  packages, 
which,  by  collocation  of  label,  bottle,  stopper,  capsule,  and  description, 
suggest  the  presence  in  the  package  of  complainants'  product,  when 
the  gin  so  sold  is  not  in  fact  made  by  "Sir  Edward  Bruce  &  Co.,"  and 
was  not  in  fact  distilled  at  the  "Royal  Distillery,  London." 


N.  K.  FAIRBANK  CO.  V.  LUCKEL,  KING  &  CAKB  SOAP  CO. 

(Circuit  Court,  D.  Oregon.    July  IB,  1898.) 

Tbadb-Markb — Unfair  Compbtition. 

One  using  "Falrbank's  Gold  Dust"  as  a  name  for  washing  powder  to  not 
entitled  to  enjoin  the  use  by  another  of  the  words  "Gold  Drop,"  where  the 
packages,  ttiongh  similar  in  size  and  shape,  are  totally  dissimilar.  In  the 


Digitized  by 


Google 


N.  K.  FAIBBANK   CO.  V.  LUCEEL,  KINO   A   CAKE   SOAP  CO.     .       695 

Style  of  letters  used,  the  arrangement  of  words,  and  tbe  designs  of  tbe 
respective  labels,  so  that  there  is  no  likelihood  of  deceiving  purchasers 
using  any  care  whatever. 

This  was  a  suit  in  equity  by  the  N.  K.  Fairbank  Company  against 
the  Luckel,  King  &  Cake  Soap  Company  for  alleged  infiingement  of  a 
trade-mark. 

Fenton  Bronaagh  &  Muir,  for  plaintifF. 
Cake  &  Cake,  for  defendant 

BELLINOEB,  Dietrict  Jadge.  Tbis  is  a  suit  to  restrain  the  in- 
fringement of  the  trade-mark  "Gold  Dust,"  used  to  designate  a  wash- 
ing powder  manufactured  and  sold  on  the  market  by  the  oomplainant 
company.  The  appropriation  complained  of  consists  of  the  use  of  the 
name  "Qold  Drop"  to  designate  a  washing  powder  manufactured  and 
sold  by  the  defendant  company  in  packages  similar  in  size  and  shape  to 
those  of  complainant.  The  defendant's  packages  are  dressed  up  in 
a  manner  wholly  different  from  those  of  complainant,  and  there  is  no 
resemblance  between  the  two,  except  what  is  furnii^ed  by  the  suni- 
larity  in  size  and  shape  of  Hie  packages  of  the  two  manufacturers, 
and  by  the  use  of  the  word  "Gk>ld"  on  each.  Complainant's  packages 
are  distinguished  by  the  name  "Fairbank's  Gold  Dust  Washhig  Pow- 
der." The  style  of  letters  used,  the  arrangement  of  words,  and  the 
designs  of  the  respective  labels,  are  totally  dissimilar.  Ttere  is  noth- 
ing in  defendant's  packages  to  deceive  purchasers,  and  there  is  no  like- 
lihood of  deception  of  a  purchaser  exercising  any  care  whatever,  much 
less  of  a  purchaser  exercising  ordinary  care.  If  a  retail  merchant 
delivers  defendant's  manufacture  to  a  customer  who  supposes  he  is 
purchasing  complainant's  goods,  the  deception  of  such  purchaser  is  due 
to  his  blind  reliance  upon  the  person  with  whom  he  deals.  Any  in- 
spection of  the  package,  however  careless,  will  necessarily  lead  to  a 
disclosure  of  its  character  and  origin.  Such  imposition  can^  occur  ir- 
respective of  the  name  and  appearance  of  the  package  sold.  If  such 
a  deception  is  practiced,  or  is  liable  to  be  practiced,  it  does  not  afford 
ground  for  relief  in  equity.  The  test  is  whether  the  substituted 
package  is,  from  its  name  and  dress,  calculated  to  deceive  purchasers. 
The  word  "Gold"  is  one  of  three  words  in  the  name  adopted  by  com- 
plainant, "Fairbank's  Gold  Dust"  washing  powder,  while  the  name 
adopted  by  defendant  is  "Gold  Drop"  washing  powder.  It  is  the  use 
of  this  one  of  the  three  words  constituting  the  name  adopted  by  plain- 
tiff that  is  relied  upon  as  the  ground  for  relief.  If,  with  this,  the  goods 
complained  of  were  dressed  up  in  such  a  manner  as  to  induce  intending 
purchasers  to  believe  they  were  buying  plaintiff's  goods,  the  plaintiff 
would  be  entitled  to  the  relief  prayed  for.  But  the  total  dissimilarity 
in  the  dress  of  the  respective  packages,  and  the  absence  of  all  imita- 
tive devices,  makes  it  impossible,  so  far  as  appearances  go,  to  mistake 
one  manufacturer  for  the  other.  Careless  and  indifferent  purchasers 
may  have  defendant's  washing  powder  palmed  off  on  them  for  that 
of  complainant ;  but  equity  cannot  interfere  on  that  account  to  guard 
against  the  dishonesty  of  dealers,  nor  the  failure  of  buyers  to  see  what 
is  plainly  to  be  seen.     It  is  only  in  a  clear  case  that  equity  will  inter- 
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fere  to  restrain  the  freedom  of  individuals  in  the  conduct  of  their 
business.  Complainant  is  not  entitled  to  the  relief  prayed  for,  and  the 
decree  will  be  that  the  bill  of  complaint  be  dismissed. 


FLOMEKPBLT  T.  NBWWITTER  et  aL 

(Circuit  Court.  8.  U  He-w  Xork.    3nly  8,  1888.) 

1.  Dbsioit  Patbkts— Anticipatiow. 

An  Inyentxir  may  take  out  a  patent  for  mechanical  coDBtmctlon  and  a 
separate  patent  for  the  design  of  the  same  article,  and  hence  the  me- 
chanical patent  ia  immaterial  on  the  question  of  anticipation  of  the  ieaign 
patent. 

8.  Sa»b— Prior  Use— Testimony  prom  Becollectioh. 

Testimony  of  a  witness  as  to  the  date  when  an  alleged  anticipating 
article  came  Into  his  possession,  merely  from  recollection,  nnsupported 
by  any  other  proof,  and  not  llzed  In  his  mind  by  any  a>ther  occurrence 
which  can  be  Itself  located  In  time,  la  Insufficient  to  prove  prior  use. 

8.  Same. 

Proof  that  six  pairs  of  cuflt  button  links,  like  those  covered  by  a  patent, 
were  made  by  another  prior  to  the  date  of  the  alleged  Invention,  Is  suffi- 
cient to  Invalidate  the  patent,  though  they  never  went  Into  general  use. 

i.  Same— Design  for  Cxtfv  Buttons. 

The  B'lomerfelt  design  patent,  No.  24,091,  for  a  cuff  button,  is  void  be- 
cause of  prior  use. 

This  was  a  suit  in  equity  by  James  A.  Flomerfelt  against  Morris  J. 
Newwitter  and  another  for  alleged  infringement  of  a  patent  for  a  de- 
sign for  cuff  buttons. 

Edwin  H.  Brown,  for  complainant. 

B.  B.  McMaster,  for  defendants.  4 

LACOMBE,  Circuit  Judge.  Design  patent,  No.  24,091,  for  a  de- 
sign for  a  cuff  button,  was  issued  to  complainant,  March  12,  1895. 
The  specification  describes  the  design  as  "consisting  essentially  in  the 
shank  portion,  2,  of  the  cuff  button,  having  double  inclined  or  for- 
wardly  projecting  or  converging  front  or  outer  edge,  1,  as  combined 
with  or  viewed  in  connection  with  its  angularly  disposed  heads,  3,  i, 
at  opposite  sides  of  the  shank,  said  heads  being  inclined  towards 
each  other  from  the  rear  towards  the  front  of  the  button,  whereby 
the  general  planes  of  the  heads  tend  or  lean  towards  the  planes  of  the 
two  adjacent  forwardly  converging,  angularly  disposed  parts  of  the 
front  edge,  1,  of  the  button  shank,  all  as  shown  more  clearly  in  the 
figure." 
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The  precise  shape  and  style  of  ornamentation  of  the  heads  are  not 
material.  It  is  the  shape  of  the  shank  or  link,  and  the  disposition 
of  the  heads  relatively  thereto,  that  constitute  the  design.  Defend- 
Ants'  cnff  button  is  plainly  an  infringement,  and  the  only  questions  to 
be  discussed  are  anticipation  and  prior  use. 

Anticipation  is  not  idiown  by  the  prior  patents  in  evidence  The 
-design  appears  in  patent  No.  518,595,  April  24,  1894,  issued  to  the 
same  patentee  (complainant),  for  the  mechanical  contrivance  of  a  rigid 
shank,  so  shaped  and  connected  with  the  heads  as  to  "clamp  the  cnff 
against  the  sides  [of  the  fhank],  and  maintain  the  ends  of  the  cuff 
separated  and  in  a  rigid  position."  This  patent,  however,  is  imma- 
terial, as  complainant  had  the  right  to  take  out  a  patent  for  me- 
chanical construction  and  a  separate  patent  for  the  design  of  his 
bnttons. 

The  cuff  button  shown  in  English  patent  No.  12,394,  of  1888,  to 
Sommer,  certainly  would  not  appear  to  be  the  same  in  design  as  com- 
plainant's to  an  observer  not  an  expert,  giving  such  attention  to  de- 
tails as  the  ordinary  purchaser  usually  gives,  which  is  the  test  with 
design  patents.  The  button  of  the  Ireson  English  patent,  No.  1,171, 
of  1889,  is  still  further  removed,  since  it  has  no  single  rigid  shank, 
but  two  short  shanks  connected  by -a  ring  link,  and  capable  of  assum- 
ing different  positions  relative  to  the  heads.  In  the  Williams  United 
(States  patent,  No.  277,095,  of  May  8,  1889,  the  shank  is  only  slightly 
convex,  not  presenting  the  appearance  of  the  W  of  the  patent  in  suit. 
In  the  Smitten  United  States  patent.  No.  400,132,  of  March  26,  1889, 
the  heads  are  not  angularly  disposed.  The  button  of  the  Peck  United 
States  patent,  No.  470,411,  of  March  8,  1892,  is  much  like  the  Wil- 
liams button.  The  Watson  United  States  patent,  No.  538,395,  is  not 
prior.  Application  was  filed  January  31,  1895,  and  complainant's  ap- 
plication October  30,  1894 

A  button  was  produced  by  the  witness  Pappie  which  is  similar  in 
all  respects  to  complainant's;  but,  although  he  says  he  thinks  he  came 
into  possession  of  it  in  1892,  his  recollection  as  to  the  date,  unsupport- 
ed by  any  other  proof,  and  not  fixed  in  his  mind  by  any  other  occur- 
rence, which  can  be  itself  located  in  time,  is  insufBcient  to  prove  prior 
ase. 

Most  of  the  testimony  is  directed  to  an  exhibit  known  as  the  "1879 
Link"  or  the  "Ox  Bow."  The  shank  of  this  exhibit  is  a  little  flatter 
thjan  complainant's,  and  the  sliarp  projection  at  1  in  the  figure  is 
rounded  off.  Nevertheless,  it  resembles  the  button  of  the  patent  so 
closely  as  to  be  an  anticipation,  if  prior  in  time.  It  is  unnecessary 
to  discuss  the  details  of  the  testimony.  SuflBce  it  to  say  that  it  satis- 
■fies  the  court  that,  at  a  date  some  years  before  the  application  for  this 
patent,  at  least  six  pairs  like  this  "1879  Link"  were  made  in  the 
factory  of  the  witness  Devereaui.  Entries  in  books  and  changes  in 
business  arrangements  of  sufficient  importance  to  fix  dates  in  the 
minds  of  the  principal  witnesses  enable  them  to  fix,  relatively  to  such 
entries  and  transactions,  the  date  of  the  manufacture  of  these  links. 
It  is  true  that  they  never  went  into  general  use,  not  pleasing  the  taste 
■of  the  trade,  but  they  are  not  for  that  reason  to  be  rejected  as  an 
abandoned  experiment.     The  design  was  completed,  and  was  used  at 
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least  for  a  short  time  by  two  or  three  of  the  witnesses.  That  seenu 
to  be  sufficient  to  constitute  a  prior  use.  Defendants  may  take  a  de- 
cree dismissing  the  bill. 


GABT  MFG.  CO.  V.  DB  HAVBN. 
(Circuit  Court,.  B.  D.  New  York.     March  29,  1888.) 

1.  Patents— Pbockss  and  Product— Met ai.  Box  Stuaps. 

The  Oary  patents,  No.  441,364,  for  a  "metbod  and  machlnety  for  making 
metal  box  straps,"  and  No.  441,353,  (or  a  box  .strap  cut  with  beyeled  edges 
from  a  sheet  of  metal,  and  having  such  edges  "curled  Inward  upon  them- 
selves," and  pressed  down  upon  the  edges  of  the  band,  construed,  and 
held  not  to  cover  either  the  process  or  product  of  rolling  the  straps  be- 
tween ordinary  fiat  rollers,  even  If  this  produces  curling  inward  of  the 
beveled  edges,  as  described  in  the  patent. 

8.  Bams. 

The  Gary  patent.  No.  403,247,  for  an  improvement  in  reels  (or  box 
straps,  held  valid  as  to  claim  2,  as  disclosing  patentable  Invention  in  the 
combination,  and  also  held  infringed. 

Final  hearing,  apon  pleadings  and  proofs,  of  bill  in  equity  alleging 
infringement  of  three  patents  issued  to  S.  C.  Gary,  and  assigned  to 
omnplainant 

A.  G.  N.  Vermilya,  for  complainant. 

Comstock  &  Brown  (Albert  Comstock,  of  oonnsel),  tor  defendant 

LAGOMBE,  Circait  Judge.  The  patents  are  three  In  number: 
No.  403,247,  issued  May  14,  1889;  No.  441,353,  issued  November  25, 
1890;  and  No.  441,354,  issued  November  25, 1890.  No.  441,354  is  for 
improvements  in  "the  method  of  and  machinery  for  making  metal  box 
straps."  Box  straps  are  made  by  cutting  strips  of  metal  of  proper 
width  from  a  metal  sheet,  and  uniting  said  strips  endwise  to  consti- 
tute a  metal  strap  of  indefinite  length.  The  action  of  the  cutting  or 
slitting  knife  in  separating  the  bands  or  strips  from  the  sheet  ^ge 
produces  a  sharp  and  somewhat  inclined  edge  or  "burr"  on  each  side 
along  the  bands  or  strips.     The  specification  states: 


"The  knife,  as  It  passes  through  the  sheet  metal,  doflecta  or  benda  It  more 
or  less  along  the  line  of  the  cut  to  somewhat  below  or  beyond  tite  plane 
under  face  of  the  sheet,  and,  as  it  makes  the  cut.  forces  or  carries  the  metal 
to  a  sharp  edge  on  each  side  of  the  cut,  as  plainly  shown  at  a.   These  sharp 
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edges,  a.  In  tiands  thus  cnt  from  a  metal  sheet,  prevail  on  the  bands  from 
end  to  end,  and  are  very  objectionable  vrhen  the  bands  are  employed  to  con- 
stltnte  a  box  strap,  as  they  are  exceedingly  liable  to  cut  and  wonnd  the 
hands  of  the  users  of  the  strap.  The  object  of  my  Invention  Is  to  remove 
this  objectionable  feature  from  metal  box  straps  of  the  daas  described." 

It  is,  of  course,  obvioas,  that  such  sharp  edge  or  burr  could  be  re- 
moved with  a  chisel  or  a  file,  or  be  beaten  down  by  strokes  with  a 
hammer,  and  that  the  results  obtained  by  the  blows  of  a  hammer 
might  also  be  obtained  by  running  the  strip  between  flat-surfaced 
rollers,  under  pressure,  is  elementary  mechanics.  By  the  latter  op- 
eration the  metal  in  the  burr  would  be  forced  back  into  the  plane  of 
the  surface  of  the  strip.  The  patentee  evidently  assumed,  and  as- 
sumed correctly,  that  bis  machine  must  do  more  than  this  if  he  ex- 
pected to  claim  that  it  exhibited  patentable  novelty  in  the  product. 
Apparently,  at  that  time,  he  had  not  persuaded  himself  that  he  would 
be  entitled  to  the  exclusive  control  of  elementary  processes  of  metal- 
working  simply  because  he  was  the  first  to  apply  them  in  the  manu- 
facture of  box  strap&  He  therefore  sets  forth  in  his  specification 
that,  his  invention  consists  "in  curling  the  side  edges  [burrs]  of  the 
bands  or  strips  over  upon  themselves,  respectively,  and  pressing  them 
closely  to  the  body  of  the  bands."  and  in  "mechanism  by  which  the 
said  bands  or  strips  have  their  side  edges  rolled  or  curled  over  upon 
themselves,"  etc. 

It  is  unnecessary  to  describe  in  detail  the  machine  by  which  the 
patentee  accomplished  this  result.  Its  characteristic  feature  is  a 
pair  or  pairs  of  "rollers  which  are  grooved  peripherally,  and  the 
members  of  each  pair  of  which  are  mounted  and  geared  so  as  to 
•  •  •  adapt  them  to  receive  the  band  or  strap  between  them 
edgewise,  with  the  strap  edges  inserted  in  the  peripheral  grooves  on 
the  rollers."  The  specification,  after  more  fully  describing  the  ma- 
chine, says  farther:  "By  this  means  the  said  sharp  edges  are  curled 
inwardly  upon  thMnselves,  and  pressed  to  the  band  body,"  etc.  The 
first  claim  is: 

"(1)  The  method  of  making  metal  box  straps,  which  consists  In  cutting 
metal  bands  or  strips  of  the  desired  width  from  a  sheet  of  metal,  joinlnj;  said 
bands  or  strips  together  endwise  to  constitute  a  metal  strap  of  Indefinite 
length,  and,  either  before  or  after  said  bands  or  strips  are  thus  Jointed  end- 
wise, rolling  or  curling  the  side  edges  thereof  over  and  upon  tliemselves,  re- 
spectively, and  pressing  them  to  the  body  of  the  band,  substantially  as  and 
for  the  purpose  set  forth." 

Patent  No.  441,853,  which  was  applied  for  at  the  same  time,  and 
issued  on  the  same  day,  as  No.  441,354,  is  for  the  box  strap  with  its 
sharp  edges  or  burrs  curled  over  and  pressed  down  in  the  manner 
described.     Its  claim  is: 

"A  metal  band  for  box  straps,  cut  with  thinned  or  beveled  edges  from  an 
oi^sc  of  a  sheet  of  metal,  and  having  8a:id  thinned  or  beveled  side  edges  curled 
inward  upon  themselves,  respectively,  and  pressed  closely  to  the  band  body 
at,  upon,  and  along  said  side  edges  thereof,  substantially  as  and  for  the  pur- 
pose set  forth." 

The  contention  of  complainant  that  a  box  "strap  that  had  the  burr 
removed,  even  though  only  passed  between  flat  rollers,  would  be  in- 
cluded in  the  claim,"  cannot  be  sustained.     The  process  of  removing 
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ineqnalities  in  the  sarface  of  metal  by  passing  between  flat  rollers 
was  known  to  the  art  probably  before  the  patentee  was  born.  A 
court  may  surely  take  judicial  notice  of  elementary  mectianical  op- 
erations. TJie  complainant's  contention  that  claim  1  of  patent  441,- 
354  covers  and  secures  to  him  the  exclusive  right  to  apply  that  opera- 
tion to  slitted  steel  bands,  for  the  purpose  of  removing  the  burr,  is 
preposterous.  There  is  not  a  scintilla  of  evidence  to  show  that  de- 
fendant curls  the  sharp  edges  or  burrs  over  upon  themselves,  either 
by  the  use  of  grooved  rollers  or  other  mechanical  equivalents.  If 
running  the  strip  between  flat  rollers  will  of  itself  produce  the  "curl- 
ing over,"  which  was  the  alleged  improvement  of  Gary's  patent,  then 
the  patentee  invented  nothing  except. an  unnecessarily  complicated 
machine  for  producing  a  result  already  secured  in  a  more  simple  man- 
ner. The  evidence  Siows  that  defendant's  strips  pass  through  flat 
rollers  only.  These  would  throw  down  any  burr  to  a  position  flat 
with  the  strap.  Afterwards  defendant's  strap  is  coiled  up  on  a 
winder  between  flanges  of  iron  on  each  side  to  guide  the  strap,  the 
flanges  being  three-fourths  of  an  inch  apart,  and  the  strap  flve-eighths 
of  an  inch  wide.  The  suggestion  of  the  patentee  that  this  operation 
produces  the  "curling  over"  accomplished  by  his  grooved  rollers  is 
not  persuasive.  On  these  two  patents  there  must  be  a  decree  for 
defendant. 

The  third  patent,  No.  403,247,  is  for  an  improvement  in  reels  for 
box  straps.  Precisely  what  it  is  will  be  apparent  from  the  drawings 
and  specification: 


j^^r- 


Zff^9 


."O  Is  a  spool  Journaled  to  revolve  freely'  npon  a  shaft  c,  in  a  frame,  D. 
This  frame,  D,  consists  of  two  arms,  d  and  di,  which  extend  from  the  shaft, 
c,  parallel  to  each  other,  to  a  point  somewhat  beyond  the  line  of  the  circum- 
ference of  the  intended  coll  of  strap  upon  the  spool,  and  which  are  united 
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together  at  their  extended  or  outer  ends,,  as  shown  at  d».  In  each  said  outer 
end  !s  formed  an  opening,  d»,  the  openings  registering  with  each  other  In 
both  said  ends,  as  shown.  The  said  frame,  D,  may  be  conveniently  formed 
of  a  metal  band  bent  upon  itself  flatwise  about  midway  its  ends,  to  consti- 
tute the  two  parallel  arms,  d  and  di,  and  the  shaft,  c,  may  be  seated  In  the 
free  ends  of  the  band,  the  openings,  d',  being  punched  In  the  band  near  its 
bend,  as  shown.  The  shaft,  c,  is  a  hollow  shaft,  as  shown,  and  the  arms, 
d  and  di,  are  sufficiently  distant  from  each  other  to  permit  the  spool,  C,  to 
revolve  on  its  shaft  between  them,  as  shown.  A  box  strap  of  metal  is  coiled 
flatwise  on  the  spool,  G,  and  when  the  coll  is  complete,  as  described,  a  pin 
or  nail,  f,  may  be  forced  into  the  corresponding  openings,  d*.  In  the  outer  end 
of  the  frame,  so  that  the  end  of  the  coll  may  rest  against  or  be  turned  back- 
ward over  said  pin,  as  shown  in  Fig.  1,  and  the  resiliency  or  spriug-like  ac- 
tion or  tendency  of  the  entire  coll  acts  to  press  the  strap  end  against  said  pin 
snugly,  and  hold  the  coil  firmly  in  position  on  the  spool  and  in  the  frame. 
Ilius  coiled  and  held,  the  strap  is  adapted  for  transportation.  It  is  designed 
and  Intended  that  the  colled  strap  in  the  described  frame  reel  shall  be  mount- 
ed, at  the  place  where  it  is  severed,  into  definite  desired  lengtlis  for  sale  or 
nse,  upon  .some  convenient  support,  as  the  side  of  a  shop-counter  or  a  post 
To  accomplish  this,  the  reel  is  mounted  upon  the  support— such  as  is  shown 
at  E— by  driving  a  nail  or  pin,  fi,  through  the  hollow  shaft,  c  and  into  the 
support,  and  driving  a  nail  or  pin,  f,  through  the  corresponding  openings, 
d*,  in  the  frame  and  into  the  support,  as  shown.  By  this  means  the  framed 
reel  is  held  firmly  in  position  on  Uie  support,  and  the  spool  and  coil  are  free 
to  revolve  on  the  shaft,  c,  of  the  former  In  unreeling  the  strap.  Furthermore, 
the  fastening  nails,  together  with  the  hollow  shaft,  c,  may  be  made  to  serve 
to  draw  or  hold  the  sides,  d,  di,  of  the  frame  closely  to  the  edges  of  the  strap 
coil,  so  as  to  hold  the  strap  from  uncoiling  without  the  exertion  of  force 
by  the  operator  on  the  free  end  of  the  coil.  The  strap  coil  will  also,  by  its 
resiliency  as  it  is  uncoiled,  when  not  held  by  the  frame  side,  d,  d',  be 
carried  against  and  held  by  the  pin,  f,  and  prevented  from  unreeling." 

A  modified  form  is  also  shown  in  drawings  and  specification,  where- 
in the  frame,  D,  extends  entirely  across  the  strap  coil,  being  a  mere 
duplication  of  the  device  above  described-  He  first  claim  of  the 
patent  covers  the  single  or  radial  frame;  the  second  claim  covers  the 
double  frame,  and  infringement  of  such  claim  is  not  disputed.  It 
reads: 

"(2)  A  reel  for  metal  box  straps,  consisting  of  a  spool,  0,  adapted  to  have 
the  metal  strap  colled  upon  it,  an  axle,  c,  upon  which  said  spool  is  joumaled, 
and  a  frame.  D,  composed  of  parallel  arms,  d  and  d»,  in  which  said  axle  Is 
mounted,  and  which  extend  diametrically  across  said  spool,  and  reach  in 
opposite  directions  beyond  the  rim  thereof,  as  described,  and  are  united  at 
tlielr  outer  ends,  and  therein  have  the  respective  corresiranding  openings,  d* 
and  A*,  adapted  to  receive  fastening  pins,  substantially  as  and  for  the  pur- 
pose set  forth." 

Three  prior  patents  are  cited  in  defense:  Cockcroft,  No.  193,487, 
July  24,  1877;  Leistner,  No.  233,358,  October  19,  1880;  and  Keuflfel, 
Ko.  338,602,  March  23,  1886.  Neither  of  them  is  claimed  to  be  a 
complete  anticipation,  bat  it  is  contended  that  they  show  the  state  of 
the  art  to  be  such  as  to  preclude  the  court  from  finding  patentable 
invention  in  the  Cary  reel.  Complainant's  brief  epitomizes  what 
was  wanted  when  Gary  entered  the  field,  viz.: 

"Something  cheap,  which  would  hold  the  coll  in  shape  for  shipping;  not  in- 
terfere with  its  handling  during  that  operation;  be  readily  secured  in  such 
position  that  the  straps  might  be  uncoiled  and  used,  a  little  at  a  time; 
permit  Its  ready  uncoiling  then,  but  hold  the  coil  with  a  tension  during  the 
uncoiling  of  so  much  as  was  needed  at  the  time,  that  too  much  might  not 
run  oft;  and  also  hold  it  from  uncoiling  during  the  time  the  strap  was  not 
being  used." 
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That  the  patentee's  device  secures  all  these  adrantages  is  appar- 
ent from  the  specification  and  drawings.  Some  of  these  advan- 
tages, hov^rever,  were  secured  by  like  instromentalities  already  en- 
ployed  for  such  purposes.  Other  of  the  patentee's  instrnmentalitiea 
are  obviously  those  of  an  ordinary  skilled  workman.  Thus,'  a  radial 
arm,  bent  over  so  as  to  clasp  the  roll  and  prevent  its  slipping  off  the 
reel,  is  shown  in  Cockcrof  t,  and  the  use  of  double  arms  is  suggested. 
The  hollow  center  axle  is  also  found  in  the  art,  and  it  certainly  was 
not  invention  to  punch  nail  holes  in  the  arms  so  as  to  fasten  the 
device  against  a  post,  nor  to  bend  the  end  of  the  coil  over  a  nail  to 
keep  it  from  reeling  out  when  not  in  use.  Nowhere  in  the  prior 
art,  however,  is  there  found  the  device  for  "braking,"  whereby  the 
arms  are  tightened  upon  the  coil  or  loosened  if  required.  In  view  of 
the  evidence  as  to  the  favorable  reception  accorded  by  the  trade  to 
the  Gary  reel,  I  am  not  prepared  to  hold  that  there  was  no  invention 
in  his  combination,  whidi  obtains  from  the  old  instrumentalities  this 
novel  function,  besides  their  old  and  obvious  ones.  The  patent  is  an 
extremely  narrow  one.  It  would  not  be  infringed  by  defendant's 
device  if  the  latter  had  its  arms  rigid  against  compression,  so  that 
they  could  not  act  as  a  brake;  but,  on  the  proof  as  it  stands,  the 
combination  of  claim  2  seems  to  exhibit  patentable  novelty,  and  it 
is  certainly  convenient  and  useful.  The  claim  does  not  specifically 
set  forth  this  element  of  the  combination  functionally,  but  the  refer- 
ence therein  to  the  "openings  therein,  d  •  and  d  *,  adapted  to  receive 
fastening  pins,  substantially  as  and  for  the  purpose  set  forth,"  is  suf- 
ficient to  warrant  the  court  in  reading  into  the  claim.  In  order  to 
uphold  the  patent,  the  function  set  forth  in  the  specification  in  the 
sentence  beginning,  "Furthermore,  the  fastening  nails,"  etc  Com- 
plainant may,  therefore,  take  the  usual  decree  on  claim  2  <rf  this 
patent     No  costs  to  either  side. 


UNION  HARROW  OO.  ▼.  BOBBRT  0.  REEVES  00. 

(Circuit  Court,  S.  D.  New  YOTk.    July  22.  1S98.) 

Patents— Ikvbntiok— Harrows  and  CrrLTivATORs, 

The  La  Dow  patent.  No.  301,729,  for  Improvementa  In  diafe-barro«& 
consisting  mainly  In  the  Interposition  of  buffer-heads  or  equivalent  mttit- 
nnism  between  the  inner  ends  of  the  disk-gangs  for  receiving  their  side 
thrust  without  coupling  the  axles  together,  held  to  involve  patentab'e  lo- 
rentlon. 

This  was  a  suit  in  equity  by  the  Union  Harrow  Company  against 
the  Robert  G.  Beeves  Company  for  alleged  infringement  of  a  patent 
Final  hearing  on  pleadings  and  proofs. 

John  M.  Gardner,  for  complainant 
Emanuel  Jacobus,  for  defendant 

LACOMBE,  Circuit  Judge.  The  patent  In  suit  is  No.  301.729.  is- 
sued July  8,  1884,  to  complainant's  assignor,  one  Charles  La  Dow. 
The  specification  states  that  the  invention — 

"Relates  to  wheel-harrows  and  cultivators  in  which  mechanism  Is  anptoyed 
for  reducing  friction,  and  for  adjusting  the  angles  of  the  disk-gangs,  and  abo 
for  adapting  the  gangs  to  better  conform  to  the  Irregularities  of  the  soiL 
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•  •  •  Hie  objects  of  my  InTentlon  are  as  foHows:  First,  to  proTide  the 
disk-gangs  irlth  mecbanlsm  between  their  inner  ends  to  receive  their  side 
thrusts  without  oonpUng  their  axles  together;  second,  to  provide  means  by 
which  the  end  friction  of  the  Journals  of  the  disk-gangs  will  l)e  reduced; 
third,  to  provide  in  a  disk-harrow,  having  two  opposing  disk-gangs,  bufter- 
heads  made  with  the  Inner  ends  of  the  gang-axles,  whereby  the  Inner  disks 
of  the  opposing  gangs  will  be  held  uniformly  apart  during  all  stages  of  ad- 
justment or  operation.  •  •  •  One  of  the  advantages  gained  by  the  orgau- 
bution  of  parts  described  In  these  objects  of  Invention  is  that  by  the  use  of 
buffer-heads  between  the  gangs  the  front  edges  of  the  inner  dlslu  can  (when 
set  at  an  angle  to  each  other)  be  brought  sufficiently  near  together  to  cut 
all  the  earth  between  the  gangs,  and  the  side  thrust  of  one  gang  is  counter- 
acted by  the  side  thrust  of  the  other  acting  against  the  buffers,  which  are  not 
inclosed  in  boxing,  and,  when  set  at  an  angle,  revolve  with  a  planetary  mo- 
tion around  their  respective  centers,  thus  avoiding  any  rubbing  friction  be- 
tween the  grange  when  set  at  angles  or  when  vibrating,"  etc. 

Tbe  claim  alleged  to  be  infringed  is: 

"(1)  In  a  disk-harrow,  the  combination  of  a  pole,  crossbar,  disk-gangs 
eatable  of  being  set  at  an  angle  to  the  line  of  draft,  and  buffer-heads  or 
equivalent  mechanism  between  their  inner  ends  for  receiving  their  side  thrust 
without  coupling  their  axles  together." 

The  use  of  two  gangs  of  disks  set  at  an  angle  to  each  other  pre- 
vailed long  before  the  complainant's  patent  If  set  at  one  angle,  the 
tendency  of  the  gangs  when  driven  through  the  soil  was  to  run  apart ; 
If  set  at  another,  to  come  together.  If  allowed  to  come  together,  the 
inner  disks  would  soon  be  destroyed.  It  would  seem,  as  defendant 
suggests,  that  it  should  not  have  required  inventive  talent  to  devise 
bnffer-heads  to  take  the  strain  and  relieve  the  inner  disks;  but  in  the 
face  of  the  evidence  that  the  trouble  existed  for  years,  and  that  the 
manufacturers  who  were  continually  appealed  to  for  a  remedy  pro- 
duced only  such  devices  as  rigid  axles,  separating  yokes,  and  universal 
joints,  whose  action  was  far  from  satisfactory,  it  must  be  concluded 
that  there  was  invention  in  La  Dow's  device,  simple  though  it  be, 
5vhich  at  once  commanded  extensive  sales.  The  nearest,  and  indeed 
the  only,  approach  to  it  in  the  prior  art,  is  La  Dow's  own  (patent 
187,392,  of  February  13,  1877),  which  shows  two  balls  fixed  on  the 
inner  ends  of  the  gang-axles,  and  inclosed  in  a  box,  so  that  they  would 
not  ride  over  each  other  or  jam.  The  defects  of  this  device  are  made 
plain  by  the  testimony  and  the  exhibits,  but  it  seems  to  have  required 
more  than  the  ordinary  workman's  skill  to  discard  the  box,  and  flatten 
down  the  balls  into  buffer-heads;  otherwise,  it  would  surely  not  have 
taken  seven  years  to  make  the  advance.  Inspection  of  defendant's 
device  demonstrates  infringement.  Complainant  may  take  usual 
decree  for  injunction  and  accounting. 


EWAN  V.  TREDEGAR  CO.* 

(District  Court,  B.  D.  Virginia.    AprU  20,  1882.) 

Dbmurraoe— Delay  in  Discbaroino. 

If  the  ship  is  prevented,  after  getting  Into  her  dock,  from  securing  a 
fit  place  for  discharging  -by  any  canse  over  which  she  has  no  control,  then 

»  This  case  has  been  heretofore  reported  In  5  Hughes,  401,  and  is  now  pub- 
lished in  this  series,  so  as  to  Include  therein  all  circuit  and  district  court  cases 
elsewhere  reported  which  have  been  Inadvertently  omitted  from  the  Federal 
Reporter  or  the  Federal  Cases. 
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any  delay  occaeloned  by  the  crowded  condition  of  the  dock  !■  chargeable 
to  the  consignee.  But,  when  a  place  for  unloading  la  furnished  by  the 
consignee  witliin  the  24  hours  allowed  after  receiving  notice  of  arrlTal, 
delay  occurring,  not  by  any  Insufficiency  of  carts  to  receive  the  cargo, 
but  by  reason  of  the  vessel  delivering  from  but  one  hatch,  when  she  might 
have  used  two.  Is  chargeable  to  her,  and  she  can  recover  no  demnrrage 
therefor. 

This  was  a  libel  by  J.  B.  Ewan,  master  of  the  schooner  Sarah 
Schubert,  against  the  Tredegar  Company,  to  recover  demurrage  for 
delay  in  discharging  a  cargo  of  coal  at  Richmond,  Va. 

Wyndham  R  Meredith,  for  libelant 
Oharles  S.  Stringfellow,  for  respondent. 

HUGHES,  District  Judge.  It  appears  from  the  evidence  In  this 
case  that  the  schooner  arrived  at  Richmond  on  the  night  of  the 
15th  of  November,  1881,  and  went  across  to  the  Richmond  &  Dan- 
ville Railroad  wharves.  Her  engagement  was  to  notify  the  con- 
signee of  her  arrival,  but  there  is  no  proof  that  the  notice  waa  re- 
ceived by  the  respondent  until  the  forenoon  of  the  17th.  The  alle- 
gation in  the  libel  that  notice  of  arrival  was  given  by  telephone  on 
the  16th  is  not  proved.  The  schooner  was  bound  by  contract  to  be. 
not  merely  in  the  harbor  of  Richmond,  but  at  the  usual  place  of 
unloading  there.  In  the  present  instance  she  was  bound  to  be  in 
the  dock  at  Richmond;  that  being  the  usual  place  of  unloading. 
1  Pars.  Shipp.  &  Adm.  313,  note  1,  and  Abb.  Shipp.  Eng.  (Ed.  1881) 
p.  243,  note  o,  and  page  244,  notes  a-c.  If  she  was  prevented,  after 
getting  into  the  dock,  from  securing  a  fit  place  for  discharging  her 
cargo,  by  any  cause  over  which  she  had  no  control,  then  the  laj 
days  occasioned  by  the  crowded  condition  of  the  dock  would  have 
been  chargeable  to  the  consignee.  The  consignee,  not  the  ship,  is 
answerable  for  delay  from  the  crowded  condition  of  the  harbor. 
But  there  does  not  seem  to  have  been  any  delay  in  this  case  from 
this  cause.  The  schooner  came  into  the  dock  about  3  p.  m.  on  the 
17th,  and  the  unloading  began  the  next  morning  at  8  a.  m., — ^tbat  is 
to  say,  within  24  hours  after  arrival  and  notice  to  consignee;  for, 
supposing  that  notice  was  given  on  the  morning  of  the  17th,  the 
consignee  was  not  bound  to  commence  unloading  within  the  24 
hours  recognized  by  the  contract.  The  unloading  seems  to  have 
been  delayed  a  day  and  a  fraction  of  a  day  beyond  the  period  pro- 
vided for  in  the  contract.  The  weight  of  evidence  is  mostly  in 
favor  of  the  proposition  that  this  delay  was  not  caused  by  an  in- 
BuflBciency  of  carts  provided  by  the  consignee  to  receive  the  coal, 
but  was  caused  by  the  coal  being  delivered  from  one  only  of  the 
two  hatches  of  the  schooner,  and  not  from  both  hatches.  This  was 
the  fault  of  the  schooner,  and  not  of  the  consignee.  I  do  not  think 
the  schooner  is  entitled  to  recover  demnrrage  in  this  case,  and  the 
libel  must  be  dismissed,  with  costs. 
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DAVIS  et  aL  ▼.  COUNTY  COURT  OF  RANDOLPH  COUNTY  et  aL 
(Circuit  Court,  D.  West  Virginia.     August  4,  1888.) 

1.  Reuovai.  or  CAUBEa— Separablb  Coin'RoyEBaT. 

A  cause  is  not  remoyable  unless  all  the  parties  oq  one  side  are  citizens 
of  different  states  from  those  on  the  other  side,  or  unless  there  is  a 
separable  controversy  wholly  between  some  of  the  parties  who  are  citizens 
of  different  states,  in  which  the  question  at  Issue  can  be  fully  determined 
between  them. 

i.  8amb — Shit  fob  Injunction. 

A  suit  by  taxpayers  of  a  county  against  the  county  court  and  a  citizen 
ot  another  state',  to  restrain  the  court  from  erecting  a  new  court  house, 
and  the  other  defendant  from  executing  a  contract  to  build  it.  entered  into 
with  the  county  court.  Is  not  removable  by  the  nonresident  defendant  on 
the  ground  that  there  Is  a  separable  controversy,  as  any  Injunction  against 
either  defendant  necessarily  operates  upon  both. 

C.  W.  Dailey,  for  plaintiffs. 

J.  L.  Wamsley  and  E.  D.  Talbott,  for  defendants. 

JACKSON,  District  Judge.  This  is  a  bill  filed  by  James  Henry, 
John  P.  Davis,  and  B.  D.  Darden,  who  are  citizens,  residents,  voters, 
and  taxpayers  of  the  county  of  Randolph,  in  the  state  of  West  Vir- 
ginia, who  sue  on  behalf  of  themselves  and  all  of  the  taxpayers  of  the 
said  county,  against  the  county  court  of  Randolph  county,  Patrick 
Cricard,  a  commissioner  and  president  of  said  court,  J.  W.  Grooden 
and  Omar  Oonrad,  commissioners,  who  are  all  citizens  and  residents 
of  Randolph  county,  W.  Va.,  and  John  P.  Conn,  a  citizen  and  resident 
of  the  state  of  Pennsylvania.  The  purpose  .and  object  of  this  bill 
is  to  restrain  the  county  commissioners  from  the  erection  of  a  new 
court  house  at  Beverly,  in  Randolph  county,  and  to  restrain  the  de- 
fendant Conn  from  executing  a  contract  entered  into  with  him  by 
the  county  court  on  the  6th  day  of  June,  1898,  for  the  construction 
and  erection  of  the  court-house  building,  as  provided  for  in  the  con- 
tract 

It  is  not  necessary  for  the  court  at  this  time  to  consider  the  various 
questions  involved  and  raised  by  the  pleadings  in  this  case.  It  ap- 
pears from  the  bill  that  the  plaintiffs  and  the  defendants  are  all 
citizens  of  West  Virginia,  except  the  defendant  Conn,  who  is  a 
citizen  and  resident  of  Peimsylvania.  The  defendant  Conn  filed  his 
petition  in  the  circuit  court  of  Randolph  county  for  the  removal  of 
this  cause  to  the  United  States  circuit  court  for  this  district,  claiming 
that  he  had  a  separable  controversy  between  himself  and  the  plain- 
tiffs. It  is  now  heard  upon  a  motion  to  remand  the  cause  upon  the 
ground  that  it  is  not  a  cause  that  can  be  removed  into  the  United 
States  court,  for  the  reason  that  there  is  no  separable  controversy  be- 
tween the  plaintiffs  and  defendants  in  this  case.  I  was  inclined 
to  think,  when  I  first  heard  this  motion,  that  the  relief  sought  by 
the  defendant  Conn  could  be  had  independent  of  his  co-defendant, 
the  county  court,  but  upon  further  reflection  I  have  reached  the 
conclusion  that  the  defense  of  the  defendants  is  one  and  inseparable, 
and  that  the  case  cannot  proceed,  as  against  one  of  the  defendants, 
without  the  presence  of  the  other. 

88F.— 46 
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In  the  case  of  Dickinson  and  others,  citizens  and  tazitayen  of  the 
county  of  Kanawha,  in  the  state  of  West  Virginia,  against  the  coontr 
court  of  Kanawha  county  and  the  Vulcan  Boad-Macliine  Company, 
a  PennsylTania  corporation,  a  similar  question  was  raised,  whidi 
was  decided  by  this  court  The  county  court  of  Kanawha  county  bad 
entered  into  a  contract  with  the  Vulcan  Road-Machine  Company  for 
the  erection  and  construction  of  two  bridges  in  the  county  of  Kana- 
wha, as  provided  for  in  the  contract  The  case  was  removed  from 
the  circuit  court  of  Kanawha  county  to  the  United  States  court 
sitting  at  Charleston.  A  motion  was  made  to  remand  the  case,  upon 
the  ground  that  there  was  no  separable  controvfersy  between  the 
plaintiffs  and  any  of  the  defendants.  After  mature  consideratioD, 
I  remanded  the  case,  for  the  reason  that  the  plaintiffs  and  one  of  the 
defendants,  the  county  court,  were  citizens  and  residents  of  the  same 
state,  and  there  did  not  exist  such  a  separable  controversy  between 
the  plaintiffs  and  defendants  as  would  confer  jurisdiction  upon  this 
court     (Not  reported.) 

This  ruling  would  seem  to  be  a  precedent  to  control  my  action 
upon  this  motion.  It  has  been  held  that  in  an  action  by  resident 
taxpayers  against  county  officials  and  bondholders,  one  of  whom  is 
a  nonresident,  to  restrain  the  collection  of  a  tax  levied  for  the  payment 
of  illegal  bonds,  and  to  cancel  the  bonds,  there  is  no  separable  con- 
troversy with  -relation  to  the  county  officials  and  bondholders.  An- 
derson V.  Bowers,  40  Fed.  708.  This  case  seems  to  me  to  rule  the 
point  at  issue  upon  this  motion.  It  is  very  clear  tliat,  unless  all  the 
parties  on  one  side  of  the  controversy  are  citizens  of  different  statei 
from  those  on  the  other  side,  or  that  there  is  a  separable  controvert 
wholly  between  some  of  the  parties,  who  are  citizens  of  different 
states,  in  which  the  question  at  issue  can  be  fully  determined  as 
between  them,  then  the  case  cannot  be  removed.  Hyde  v.  Buble 
IW  U.  S.  407;  Ayre  v.  Wiswall,  112  U.  Si  187,  5  Sup.  Ct  90;  Coney 
v.  Whichell,  116  U.  8.  227,  6  Sup.  Ot  366;  Safe-Deposit  Ca  v.  Hnnt- 
hngton,  117  U.  S.  280,  6  Sup.  Ot.  733;  Little  v.  GUes,  118  U.  8.  596.  7 
Sup.  Ct.  32;  Brooks  v.  Clark,  119  U.  S.  503,  7  Sup.  Ct.  301. 

The  plaintiffs  in  this  bill  seek  to  restrain  the  defendants  fnnn  the 
erection  of  the  court  house  under  the  contract  before  referred  to.  Ta 
make  the  injunction  now  existing  effective,  it  should  operate  against 
both  defendants,  who  are  the  only  parties  to  the  contract  The  court 
could  not  dissolve  it  as  to  Conn,  the  petitioner,  and  at  the  same  time 
permit  it  to  stand  as  to  his  co-defendant  the  county  court  Soch 
action  would  be  unjust  to  both  of  the  defendants,  and  possibly  re- 
sult in  expensive  litigation. 

The  relief  asked  for  by  the  plaintiffs  in  their  bill  grows  directly 
out  of  the  contract  between  the  two  defendants,  and  it  is  not  pe^ 
ceived  what  decree  the  court  could  enter  in  this  case,  if  it  retained  it, 
that  would  not  operate  upon  both  of  the  defendants.  It  follows  that 
as  the  county  court  is  a  citizen  of  the  same  state  as  the  ctMnpIainanti, 
the  suit  is  not  removable,  and  the  case  will  be  remanded,  for  the 
reasons  assigned,  to  the  circuit  court  of  Randolph  covinty. 
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ATLANTIC  &  V.  FERTILIZING  CO.  ▼.  CARTER  et  al.» 
(Circuit  Court,  K.  D.  Virginia.    July,  1882.) 

RbIIOTAL  of  CaUBBS— SbFABXBIJC  COBTBOrBBST. 

Tbe  itroTlsIoD  In  Rev.  St  (  639,  allowing  the  remoTal  of  a  part  only  of  a 
■nit,  was  repealed  by  the  act  of  March  3,  1875,  {  2,  which  provides  for  the 
removal  of  the  whole  suit  when  there  la  a  separable  controversy,  tbe  par- 
ties to  which  have  a  right  of  removal. 

This  was  a  creditors'  bill  filed  in  the  circuit  court  of  Loudon  county, 
Va.,  by  the  Atlantic  &  Virginia  Fertilizing  Company,  in  behalf  of  itself 
and  such  other  lien  creditors  of  Benjamin  F.  Carter  as  might  choose  to 
come  in.  The  defendants  were  Benjamin  F.  Carter,  Rebecca  M. 
Carter  (his  wife),  Edward  Nichols  (substituted  trustee),  B.  P.  Noland 
(trustee),  the  Virginia  Marble  Company,  Phoebe  Hoge,  and  B.  H.  Dula- 
ney,. 

The  purpose  of  the  bill  was  to  ascertain  the  Hens  on  a  tract  of  some  400 
acres  of  land  belonging  to  the  defendant  Carter,  and  to  procure  a  sale  thereof 
for  the  satisfaction  of  tbe  same.  The  bill  showed  that,  besides  various  liens 
therein  set  out,  the  defendants  Carter  and  wife  bad  executed  a  deed  conveyiug 
to  the  defendant  the  Virginia  Marble  Company  all  tbe  marble,  sandstone,  etc., 
contained  in  tbe  said  tract,  with  a  perpetual  right  of  entry  thereon  for  the 
purjrose  of  quarrying  and  removing  the  same,  subject,  however,  to  a  de- 
feasance or  forfeiture  of  said  rights  on  the  abandonment  of  tbe  work  by  the 
said  company,  and  Its  failure  to  prosecute  tbe  same-  for  two  years  consecu- 
tively. The  bill  charges  that  a  forfeiture  had  occurred  by  default  of  tbe  aaid 
company  for  the  period  specified. 

In  April,  1881,  complainant  filed  an  amended  bill,  making  one  William 
Wright  a  party  defendant,  and  alleging  that  he  claimed  to  have  an  Interest 
In  and  possession  of  about  100  acres  of  tbe  said  land  under  a  deed  of  lease 
from  the  Virginia  Marble  Company.  The  amended  bill  asked  that  the  rights 
of  both  the  Virginia  Marble  Company  and  Wright,  as  its  lessee,  be  declared 
forfeited,  that  possession  of  the  lands  be  surrendered  to  Carter,  and  that  the 
same  be  sold,  as  prayed  in  the  original  bill,  free  from  any  claims  of  tbe  lessee 
and  sublessee.  After  further  proceedings  in  the  cause,  the  defendant  Wright 
on  May  1,  1882,  filed  a  petition  and  bond  for  the  removal  of  tbe  cause  to  the 
proper  federal  court,  alleging  that  he  was  a  dtlaen  of  Indiana,  and  that  the 
other  parties  to  the  suit  were  citizens  of  Virginia,  that  he  had  expended  fully 
$25,000  on  the  property,  and  that  tbe  suit  could  be  determined,  so  far  as 
concerned  his  rights,  without  the  presence  of  the  other  defendants.  The  pe- 
titioner prayed  "that  the  said  suit,  so  far  as  your  petitioner's  rights  are  In- 
volved, may  be  removed  for  trial  Into  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  Virginia;  •  •  •  such  removal  being  in  pursuance 
of  section  6S9  of  the  Revised  Statutes  of  the  United  States,"  etc.  This  peti- 
tion was  granted  by  tbe  state  court,  and  that  part  of  the  cause  Involvins  the 
petitioner's  rights  was  accordingly  removed  into  this  court  The  matter  Is 
now  heard  on  complainant's  motion  to  remand.  In  support  of  the  motion  It 
■was  contended  (1)  that  Wright,  being  but  a  subtenant,  was  bound,  on  com- 
naon-law  principles,  by  the  acts  and  forfeitures  of  bis  landlord,  the  Virginia 
Marble  Company,  and  could  have  no  standing  In  court  Independently  of  it, 
and  that  tbe  question  whether  a  forfeiture  had  been  incurred  wiis  still  in  the 
state  court;  (2)  that  Rev.  St  §  639,  was  no  longer  in  force,  so  as  to  authorize 
the  removal  of  part  only  of  a  suit 

C.  P.  Janney,  for  petitioner. 

John  M.  Orr  and  Payne  &  Alexander,  for  complainanta. 

1  This  case  has  been  heretofore  reported  in  4  Hughes,  217.  and  la  now  pub- 
lished In  this  series,  so  as  to  Include  therein  all  circuit  and  district  court  cases 
«lsewhere  reported  which  have  been  inadvertently  omitted  from  the  Federal 
Beporter  or  tbe  Federal  Cases. 
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HUG-HES,  District  Judge.  I  do  not  think  the  first  point  of  com- 
plainant is  well  taken.  This  is  a  court  of  equity.  The  original  gait 
is  a  cause  in  equity,  and  the  part  of  it  now  here  is  a  controversy  in 
equity.  The  petitioner,  Wright,  has,  by  concession,  expended  |25,000 
in  developing  a  quarry  on  the  100-acre  tract  which  he  claims  to  have 
leased.  If  Siere  is  any  forfeiture,  it  is  through  his  laches.  Under 
such  circumstances,  objections  to  a  proceeding  which  are  merely  tech- 
nical, and  founded  upon  old  principles  of  the  common  law,  will  not  be 
heard  to  defeat  the  right  of  this  court  to  a  jurisdiction  conferred  by 
law,  or  the  right  of  a  nonresident  to  remove  his  controversy  to  this 
tribunal,  if  authorized  to  do  so  by  express  statutes  of  the  United  States. 
But  I  do  not  think  the  controversy  is  properly  here.  'Riat  part  of 
the  act  of  congress  which  was  passed  in  1866,  and  which  now  stands 
as  section  639  in  the  Revised  Statutes,  is  no  longer  in  force,  to  autho^ 
ize  the  removal  of  a  part  only  of  a  suit  from  a  state  into  a  federal 
court,  leaving  the  remainder  in  the  court  in  which  it  originated.  H 
was  in  that  respect  repealed  by  the  second  clause  of  the  second  section 
of  the  jurisdictional  act  of  March  3,  1875,  which  authorizes  the  re- 
moval of  the  whole  suit  in  any  case  in  which  there  is  a  controversy 
to  which  citizens  of  different  states  are  parties  actually  interested 
See  Supp.  Rev.  St  p.  174.  This  meaning  seems  apparent  enough 
from  the  tenor  of  the  clause.  But,  if  it  were  before  doubtful,  the 
language  of  the  supreme  court  of  the  United  States  in  Barney  t. 
Latham,  103  U.  S.  212,  settles  the  question,  which  was  as  follows: 

"While  the  axrt  of  1866  In  express  terms  authorized  tbe  remoyal  only  of  the 
separable  controversy  between  the  plalntitC  and  the  defendant  or  defendants 
seeking  such  removal,  leaving  the  remainder  of  the  suit,  at  the  election  of  the 
plaintiff,  In  the  state  court,  the  act  of  3ST5  provided,  in  that  class  of  cas?*, 
for  the  removal  of  the  entire  suit.  That  such  was  the  intention  of  con;:rea 
Is  a  proposition  which  seems  too  obvious  to  require  enforcement  by  argumeDt 
While  the  act  of  1866  expressly  confines  the  removal  to  that  part  of  the  suit 
which  specially  relates  to  or  concerns  the  defendant  seeking  the  removsL 
there  is  nothing  whatever  in  the  act  of  1875  justifying  the  conclusion  that 
congress  Intended  to  leave  any  part  of  a  suit  In  the  state  court  where  tbe 
right  of  removal  was  given  to,  and  was  exercised  by,  any  of  the  parties  t» 
a  separable  controversy  therein.  Much  confusion  and  embarra.°sment,  as 
well  as  Increase  in  the  cost  of  litigation,  had  been  found  to  result  from  tbc 
provision  in  the  former  act  permitting  the  separation  of  controversies  arising 
in  a  suit,  removing  some  to  tiie  federal  court,  and  leaving  others  In  tue  state 
cotirt,  for  determination.  It  was  often  convenient  to  embrace  In  one  snit  all 
the  controversies  which  were  so  far  connected  by  their  circumstances  as  to 
make  all  who  sue  or  are  sued  proper,  though  not  indispensable,  parties. 
Bather  than  split  up  such  a  suit  between  courts  of  different  jurisdictions,  cod- 
gress  determined  that  the  removal  of  the  separable  controversy,  to  which  tlie 
Judicial  power  of  tbe  TJnIted  States  extended,  should  operate  to  transfer  the 
whole  suit  to  the  federal  court" 

Bo,  also,  in  Hyde  v.  Ruble,  104  U.  8.  407,  the  supreme  court  ex- 
pressly held  that  section  639  was  repealed  by  the  act  of  March  3, 
1875. 

Pursuant  to  this  authoritative  exposition  of  the  effect  of  that  clause 
of  the  act  of  1875  which  has  been  alluded  to,  the  motion  to  remand 
must  be  granted,  and  that  part  of  the  suit  which  is  here  be  remanded 
to  the  state  court 
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HAIili  et  al.  t.  GAMBRILL  et  aL 
(Circuit  Conrt,  D.  West  Tlrginia.   Aagust  3,  1898.) 

L  PowsR  TO  Sell  Land — Whbn  Cooplbo  with  an   Interkst  —  Agrbbmsmt 
VOB  Commission. 

Tbe  fact  that  a  power  to  sell  land  authorizea  the  agent  to  retain  a  per- 
centage of  the  purchase  money  In  payment  for  his  services  does  not  make 
It  a  power  coupled  with  an  Interest,  as  the  interest  of  the  agent  is  only 
in  the  proceeds,  of  the  land  arising  from  the  execution  of  the  power. 

S.  Bamb— CoNSTRncnoN  of  iNSTRinneNT. 

An  Instrument  by  which  the  owner  of  land  authorizes  another  to  sell 
the  same  at  not  less  than'  a  stated  price,  and  to  retain  a  percentage  of 
the  proceeds  in  payment  for  bis  services,  and  which  further  provides  that 
any  security  taken  for  deferred  payments  shall  be  payable  to  the  owner, 
who  shall  execute  proper  conveyances  on  receipt  of  full  payment,  does 
not  empower  the  agent  to  make  a  contract  of  sale,  without  the  approval 
of  the  owner,  which  the  latter  can  be  compelled  to  execute. 

8.  Principal  and  Agbnt— FBAtnotrLENT  Contract  by  Agent— Spkcific  Pbr- 
formance. 

A  court  of  equity  will  not  enforce  against  an  owner  of  land  a  contract 
of  sale  made  by  his  agent  under  authority  given  six  years  before,  where 
the  land  has  greatly  appreciated  In  value  meantime,  and  the  agent,  with- 
out advising  his  principal  of  such  fact,  made  the  sale  for  a  price  grossly 
Inadequate  at  the  time,  though  within  the  terms  of  his  original  authority. 

W.  W.  Arnett,  T.  P.  Barrett,  and  B.  F.  Fleming,  for  plaintiffs. 
F,  P.  Moats,  W.  G.  Peterkin,  and  B.  M.  Ambler,  for  defendants. 

JACKSON,  District  Judge.  This  is  a  bill  filed  by  Cyrus  Hall  and 
Ray  C.  Coulter  against  J.  H.  Gambrill  and  Robert  G.  G^ambrill  to  com- 
pel the  defendant  J.  H.  Gkimbrill  to  convey  to  R.  C.  Coulter  563^ 
acres  of  land  in  Ritchie  coun^,  W.  Va.,  which  Hall,  as  the  agent  of 
Gambrill,  sold  to  Coulter  under  a  power  of  attorney  executed  by 
J.  H.  Gambrill  to  Qrrus  Etell  on  the  6th  day  of  September,  1889; 
claiming  that  under  the  provisions  of  the  contract  he  had  an  interest 
coupled  with  a  power, — which  contract  reads  as  follows: 

"This  agreement,  made  and  entered  into  by  and  between  James  H.  Gam- 
brill, of  the  county^  of  Frederick,  in  the  state  of  Maryland,  of  the  first  part, 
and  Cyrus  Hall,  of  the  county  of  Kanawha,  in  the  state  of  West  Virginia, 
of  the  second  part,  this  6th  day  of  September,  in  the  year  eighteen  hundred 
and  eighty-nine,  witnessetb,  that  the  party  of  the  second  part  agrees  and 
binds  himself  to  sell  certain  tracts  of  land  for  the  said  party  of  the  first  part; 
tlie  same  being  all  that  residue  of  a  certain  tract  of  land  purchased  by  the 
said  J.  H.  Gambrill  at  a  sale  made  by  George  Loomls,  special  commlssion<>r 
of  the  circuit  court  of  Ritchie  county,  W.  Va.;  it  being  the  same  tract  of  land. 
or  a  part  thereof,  purchased  by  Charles  Gambrill  from  Virginia  S.  Hall,  ad- 
ministratrix of  Smith  G.  Hall,  deceased;  also,  207  acres  purchased  by  Cbas. 
Gambrill  from  David  McGregor,  and  conveyed  to  him  by  deed  now  of  record 
in  the  clerk's  office  of  the  county  court  of  said  Ritchie.  To  the  said  deed, 
reference  is  here  made.  The  said  sales  to  be  made  for  not  less  than  five  dol- 
lars ($5)  per  acre;  the  payments  to  be  not  less  than  one-third  cash,  and  the 
deferred  payments  to  be  secured  by  good  and  sufficient  liens,  with  notes  as 
collateral  security;  the  same  to  bear  Interest  from  the  day  of  said  sale.  The 
said  party  of  the  second  part  hereby  agreeing  to  perform  all  necessary  work 
In  the  sale  of  said  lands,  draw  all  deeds  of  conveyances,  mortgages,  and 
notes,  in  legal  and  proper  form,  and  for  which  to  receive,  as  compensation  for 
said  services,  twenty  per  cent.  (20  per  cent.),  to  be  received  of  the  net  re- 
«eipta  of  said  sales,  but  the  20  per  cent,  to  be  received  only  as  the  purchase 
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money  Is  collected,  nnless  the  party  of  the  second  part  shall  sell  the  lands 
for  one-half  cash.  Then  and  In  that  event  he  la  to  receive  hU  20  per  cent, 
commissions  (that  Is,  the  whole  amount)  out  of  the  one-half  cash  received, 
but  does  not  bind  himself  to  collect  all  deferred  payments,  if  the  party  of  the 
first  part  desires  it.  It  is  hereby  agreed  and  understood  that  all  mortgages, 
notes,  and  securities  are  to  be  made  payable  to  the  said  James  H.  Oambrill, 
or  his  order,  who  will,  when  the  same  have  been  paid,  and  the  purchase 
money  has  all  been  fully  paid,  execute,  with  himself  and  wife,  good  and  suf- 
ficient deeds  of  conveyances  to  said  lands  to  the  purchasers  of  the  said  lands: 
20  per  cent  to  be  for  all  legal  services  heretofore  rendered  in  defense  of  title 
to  said  lands,  or  that  may  be  rendered.  In  testimony  whereof,  witness  our 
hands  tuid  seals  the  day  and  date  first  above  written." 

The  answer  of  Gambrill  to  the  bill  contests  the  constructioD  of  the 
contract  as  claimed  by  Hall,  and  denies  his  right  to  execute  a  con- 
tract as  his  agent  without  first  submitting  the  contract  to  him.  It 
also  alleges  that  Hall  conspired  with  Coulter  to  sell  him  this  land,  in 
which  Hall,  after  the  sale,  was  to  have  a  contingent  interest.  Tt 
also  alleges  that  the  land  was  sold  far  below  its  value;  that  though 
Hall  had  been  the  agent  ever  since  September  6,  1889,  he  had  never 
succeeded  in  disposing  of  or  selling  the  land,  and  that  in  the  early 
part  of  the  year  1895  oil  developments  suddenly  sprung  up  in  close 
proximity  to  these  lands,  by  which  the  value  of  them  was  greatly  en- 
hanced, and  they  were  sought  after,  and  claimed  to  be  oil  territory; 
that  Hall  well  knew  this,  and  that  he  had  made  overtures  to  certain 
parties  to  purchase  the  land  from  him,  as  agent,  with  the  understand- 
ing that  the  land  should  be  purchased  in  the  name  of  hia  son,  and 
that  there  would  be  a  bargain  in  it.  It  is  claimed  that  all  of  Hall's 
acts  in  this  matter  are  fraudulent.  Cross  bills  were  filed  in  this 
case  by  J.  H.  Gambrill  and  Bobert  Gambrill  against  Cyrus  Hall  and 
Ray  C.  Coulter  to  set  aside  the  contract  entered  into  between  Hall 
and  Coulter,  and  for  other  purposes,  to  which  Hall  and  Coulter  filed 
separate  answers. 

In  the  view  the  court  takes  of  this  case,  it  is  unnecessary  at  this 
time  to  consider  any  question  except  the  one  which  arises  upon  the 
construction  of  the  contract.  That  question  is  vital,  as  fixing  the 
scope  of  power  granted  to  Hall  by  Gambrill  under  the  power  of  at- 
torney made  on  the  6th  day  of  September,  1889.  It  does  not  appear 
that  Gambrill  ever  signed  any  other  paper  authorizing  Hall  to  sell  the 
land,  nor  did  he  ever  execute  any  contract  or  agreement  with  Coulter, 
through  Hall,  for  the  sale  of  the  land  to  Coulter.  The  only  agree- 
ment made  with  Hall  was  the  power  of  attorney  entered  into  on  the 
6th  day  of  September,  1889,  authorizing  him  to  sell  the  land,  at 
which  time  the  land  was  in  a  state  of  wilderness,  and  before  its  value 
had  increased.  It  is  claimed  by  the  plaintiffs  in  this  action  that  this 
power  of  attorney  executed  by  Gambrill  to  Hall  conferred  a  power 
upon  Hall,  coupled  with  an  interest.  An  Inspection  of  the  power 
of  attorney  shows  that  Hall  was  authorized  to  sell  the  land  at  a  sum 
not  less  than  |5  per  acre, — one-third  in  cash,  and  deferred  payments 
to  be  secured  by  good  and  suflBcient  liens.  Hall  was  to  perform  all 
necessary  work  in  the  sale  of  the  land,  draw  deeds  of  conveyance  and 
mortgages,  and  to  receive  as  a  compensation  20  per  cent,  of  the  net 
receipts  of  said  sales,  which  was  to  be  paid  him  as  the  purchase  money 
was  collected.     The  notes  to  secure  the  deferred  payments  were  to 
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be  made  payable  to  Gambrill,  and,  in  the  event  a  mortgage  was  taken 
upon  the  land,  it  also  was  to  be  made  payable  to  him.  I  do  not  con- 
car  in  the  position  of  Hall,  that  by  the  terms  of  this  agreement  he 
acqnired  an  interest,  coupled  with  a  power,  which  authorized  him  to 
sell  this  land,  and  to  compel  Qambrill,  the  owner,  to  execute  the  con- 
tract made  by  him.  It  is  rery  clear  to  my  mind  that  at  the  time  the 
contract,  vas  entered  into  the  object  and  purpose  of  the  parties  were 
to  sell  the  land  at  any  fair  consideration  that  could  be  obtained  for 
it,  but  under  no  circumstances  was  it  to  be  sold  for  less  than  f  5  per 
acre.  The  fact  that  Hall  was  to  be  paid  a  commission  of  20  per  cent, 
out  of  the  proceeds  arising  from  the  sale  of  the  land  did  not  vest  in 
him  an  interest  in  it.  It  was  simply  a  contingent  commission,  which 
he  was  entitled  to  whenever  a  sale  was  made  by  him  under  the  power 
of  attorney;  but  the  power  of  attorney,  upon  its  face,  expressly  de- 
clares that  the  notes  and  securities  taken  in  payment  of  the  deferred 
installments  were  to  be  made  payable  to  the  said  (Himbrill,  or  his 
order, — stipulating  that,  when  all  the  purchase  money  had  been  paid, 
the  said  Gambrill  and  liis  wife  were  to  execute  good  and  sufflctent 
deeds  of  conveyance  of  said  land  to  purchasers.  This  clause  in  the 
power  of  attorney  clearly  shows  that  Qambrill  never  intended  to  part 
with  his  title  to  the  land,  except  upon  terms  satisfactory  to  himself. 
He  did  not,  by  the  terms  and  conditions  of  the  power  of  attorney, 
place  the  property  in  the  hands  of  Hall,  to  sell  upon  any  terms  that  he 
(Hall)  should  contract  for,  but  the  whole  scope  of  the  power  of  attor- 
ney E^ows  that  the  contract  must  be  made  with  Gambrill's  approval 
before  he  would  execute  a  deed.  Hall  could  not  make  a  deed  for  the 
land,  or  any  portion  of  it,  for  the  reason  that  he  had  nothing  in  the 
land  to  convey,  having  no  interest  of  any  kind  in  it  The  words  em- 
ployed in  the  contract  do  not  seem  to  be  susceptible  of  any  other 
meaning.  The  contract  confers  upon  Hall  a  power  to  sell,  but  it  does 
not  grant  an  interest  in  the  land  to  be  sold  by  him.  To  create  an 
interest  of  this  character,  the  power  must  be  irrevocable.  By  the 
terms  of  this  contract,  there  is  no  actual  transfer  of  any  interest  in 
the  land.  If,  instead  of  agreeing  to  pay  a  commission  in  the  event 
of  a  sale  of  the  land,  Gambrill  had  conveyed  an  undivided  interest 
in  the  land  to  Hall,  he  would  then  have  had  an  interest  in  it,  not  con- 
tingent, but  actual ;  but  he  did  not  convey  any  interest  in  it.  It  was 
said  by  Judge  Marshall  in  the  case  of  Hunt  v.  Bousmanier's  Adm'r, 
8  Wheat  174,  that: 

'*Tbe  power  must  be  ingrafted  on  an  estate  in  the  thing.  *  *  •  *A  power 
coupled  with  an  Interest'  is  a  power  which  accompanies,  or  Is  connected  with, 
an  interest.  The  power  and  the  interest  are  united  In  the  same  person.  But, 
if  we  are  to  understand  by  the  word  'interest'  an  interest  in  that  which  is 
to  be  produced  by  the  exercise  of  the  power,  then  they  are  never  united. 
•  •  •  The  power  ceases  when  the  Interest  commences,  and  therefore  can- 
not, In  accurate  law  language,  said  to  be  coupled  with  It." 

Such  is  undoubtedly  the  law.  Applying  the  principle  as  stated  by 
Chief  Justice  Marshall, — the  power  ceases  when  the  interest  com- 
mences, and  therefore  cannot  be  coupled  with  it, — can  it  be  said  that 
Hall  had  any  interest  in  the  contract  until  he  exercised  the  power  to 
sell?  Clearly,  he  had  no  interest  that  would  accrue  to  him  until  after 
the  sale  was  made.     His  commissions  were  the  only  interest  he  had, 
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under  the  contract,  and  the  same  were  contingent  upon  a  sale  There 
was,  under  the  power  of  attorney,  no  actual  transfer  of  any  interest  in 
the  land  by  Gambrill  to  Hall.  He  was  a  mere  agent  of  Oambrill  to 
negotiate  a  sale,  subject  to  the  approval  of  Gambrill ;  and,  when  the 
sale  was  negotiated  and  approved,  then  he  was  entitled  to  his  commis- 
sion for  making  the  sale,  and  not  before.  A  failure  to  sell  before  a  revo- 
cation  of  the  power  would  terminate  all  interest  he  had  unde»the  con- 
tract, which  clearly  shows  that  his  interest  was  contingent  on  being 
able  to  sell  the  land,  and  was  in  no  sense  an  interest  ruuning  with  the 
land. 

Other  questions  which  arise  under  this  contract  mi^t  be  referred 
to, — ^more  particularly  as  to  whether  or  not  the  power  of  attorney  from 
Gambrill  during  the  six  years  subsequent  to  September,  1889,  hiad  not 
been  revoked  before  the  pretended  contract  made  by  Hall  with  Coulter 
was  executed.  As  to  that  question,  it  is  unnecessary  to  express  an 
opinion.  It,  however,  appears  to  me  that  the  equities  of  the  case  are 
clearly  with  Grambrill.  Hall  has  this  property,  under  the  power  of 
attorney,  from  1889  to  1895,  before  he  succeeded  in  making  any  nego- 
tiations for  the  sale  of  it  He  was  paid  from  time  to  time  sums  of 
money  amounting  to  nearly  $200  for  his  attention  to  the  property.  In 
the  early  part  of  the  winter  of  1895  it  became  apparent,  by  the  devel- 
opment of  the  oil  fields,  that  this  land  was  likely  to  be  valuable  oil 
property.  It  was  then,  for  the  first  time  during  the  six  years  that  he 
had  authority  to  sell  the  land,  that  he  succeeded  in  entering  into  any 
negotiations  for  the  sale  of  it.  He  never  informed  his  principal  as  to 
the  condition  of  the  country,  and  the  enhancement  of  the  value  of  the 
land,  and  the  proximity  of  it  to  the  oil  fields;  and  he  negotiated  a 
sale  of-  the  land,  as  appears  from  the  evidence,  at  a  price  far  below  its 
value.  His  agency  commenced  about  six  years  before  the  land  was 
sold,  and,  after  the  land  had  greatly  increased  in  value,  Hall  under- 
took to  sell  it,  vnthout  ever  informing  his  principal  of  the  increased 
value  of  it  A  court  of  equity  will  not  lend  its  aid  to  enforce  the  exe- 
cution of  a  contract  which  is  unjust,  or  deprives  either  party  of  his 
just  rights.  At  the  time  Gambrill  authorized  Hall  to  sell  this  land, 
and  fixed  the  minimum  price  at  f 5  per  acre,  it  was  in  a  forest  condi- 
tion; but  six  years  afterwards  the  land  had  increased  in  value  to 
nearly  |10Q  per  acre,  and  it  then  became  the  plain  duty  of  Hall  to 
notify  his  principal  of  the  increase  in  value  of  tiie  land,  before  he  at- 
tempted to  sell  it,  and,  if  he  failed  to  do  this,  it  would  be  an  utter  disre- 
gard of  his  duty.  In  the  case  of  Proudfoot  v.  Wightman,  78  111.  553,  it 
was  held,  npon  a  bill  to  enforce  the  specific  performance  of  an  al- 
leged contract  for  the  sale  of  some  lots  in  Cook  county,  111.,  that  where 
a  party  had  been  authorized  in  1865  to  sell  the  premises  at  |150  per 
acre,  and  in  1868  the  land  had  increased  to  the  value  of  faOO  per  acre, 
it  was  the  plain  duty  of  the  agent  to  notify  his  principal  of  the  in- 
creased value  of  the  land,  before  attempting  to  sell,  and  if  this  duty 
was  disregarded,  and  an  attempt  made  to  sacrifice  the  property,  it 
would  be  a  fraud  npon  the  rights  of  the  principal,  which  a  court  of 
equity  could  not  tolerate.  The  case  cited  is  almost  parallel  with 
the  case  at  bar,  and  would  seem  to  be  conclusive  of  the  questions  at 
issue  arising  upon  the  contract  in  this  case.    For  the  reasons  as- 
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signed,  I  am  of  opinion  that  the  bill  in  this  case  should  be  dismissed, 
with  costs,  and  that  the  relief  prayed  for  in  the  cross  bill  should  be 
granted. 


FATBRWEATHBR  et  al.  ▼.  RITCH  et  al. 

(Circuit  Court,  S.  D.  New  York.    July  IB,  1898.) 

1.  Plbadino  Jddoment. 

Wben  what  is  decided  In  one  case  becomes  material  to  be  ascertained 
In  another,  It  may  be  set  forth  and  shown  by  allegation  and  proofs  outside 
the  record,  which  are  not  inconsistent  with  or  contrary  to  the  record. 

S.   CONCLUSITENBSS  or  JUDOMBMT. 

In  an  action  in  the  supreme  court  of  New  York  between  the  beneficiaries 
under  a  will  and  the  executors,  the  next  of  kin,  who  claimed  that  releases 
of  their  interest  In  the  estate  were  procured  by  fraud  on  the  part  of  the 
executor,  were  made  defendants.  The  Judgment  of  the  special  term  for 
plaintiffs  against  the  executors  recited  that  the  next  of  kin  "recover  their 
costs  to  be  taxed,  together  with  the  sum  of  $900  as  an  extra  allowance," 
without  any  statement  of  facts  found  as  required  by  Code  CIt.  Proc.  | 
1022.  which  provides  that,  where  such  statement  Is  omitted,  the  general 
term.  In  an  appeal  upon  a  case  containing  exceptions,  Bhall  review  all 
questions  of  fact.  The  appeal  to  the  general  term  was  not  upon  a  case 
containing  exceptions,  and  the  court  imputed  that  the  Issue  of  fraud  in 
obtaining  the  release  had  been  determined  by  the  trial  term,  and  held  that 
there  was  not  sufficient  preponderance  of  evidence  to  render  such  de- 
termination erroneous.  Such  decision  was  affirmed  in  the  court  of  ap- 
peals. BM  that,  unless  the  Issue  of  fraud  In  obtaining  the  releases  was  in 
fact  tried  and  determined,  such  adjudication  was  not  conclusive  upon- 
the  next  of  kin,  in  an  action  by  them  against  the  executors  to  recover  the 
portion  of  the  estate  so  released, 
t,  Ddb  Prooess  ov  Law. 

In  an  action  between  beneficiaries  under  a  will  and  the  executors,  the 
next  of  kin,  who  claimed  an  interest,  on  the  ground  that  releases  of  their 
interest  were  obtained  by  fraud,  were  made  defendants.  The  special  term 
decided  the  case  upon  grounds  not  involving  this  issue  of  fraud,  and  with- 
out passing  upon  tliat  point.  The  general  term  decided  the  case,  on  appeal, 
without  any  finding  as  to  that  point,  and  the  court  of  appeals  affirmed  the 
decision  upon  matters  of  law  only.  Hdd,  that  the  rights  of  the  next  of 
kin  had  been  decided  without  due  process  of  law. 

Roger  M.  Bherman,  for  plaintiffs. 

G.  N.  Bovee,  Jr.,  and  John  E.  Parsons,  for  defendants. 

WHEELER,  District  Judge.  This  suit  is  brought  by  the  plain- 
tiffs, citizens  of  Iowa,  against  the  defendants,  Ritch,  Bulkley,  and 
Vaughan,  of  New  York,  to  reach  assets  of  the  estate  of  Daniel  B. 
Fayerweather,  late  of  New  York,  alleged  to  be  now  in  the  hands  of 
the  defendants  as  executors  or  trustees,  and  to  belong  in  part  to  the 
plaintiffs  as  next  of  kin,  and  has  been  heard  on  demurrer  to  the  bill. 
By  a  law  of  New  York  passed  April  13,  1860  (Laws  1860,  p.  607,  c 
360): 

"No  person  having  a  husband,  wife,  child  or  parent  shall  by  hla  or  her  last 
will  and  testament  devise  or  bequeath  to  any  benevolent,  charitable,  literary, 
Bclentlfic,  religious  or  missionary  society,  association  or  corporation  In  trust 
or  otherwise,  more  than  one-half  part  of  his  or  her  estate  after  the  payment 
of  his  or  her  debts;  and  such  devise  or  bequest  shall  be  valid  to  the  extent  of 
one-haU  and  no  more." 
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According  to  the  allegations  of  the  bill,  Mr.  Fayerwcather  died 
leaving  an  estate  of  about  $6,000,000,  a  widow,  and  these  next  of  kin, 
and  a  will  and  codicils  devising  and  bequeathing  the  residue  of  his 
estate,  after  several  specific  bequests,  to  these  defendants,  and  leaving 
writings,  separate  from  the  will,  by  which  the  defendants  were  to 
pay  over  the  residue  to  numerous  colleges  and  charitable  institutions; 
that  the  will  and  cocidils  have  been  proved  and  established;  that  the 
devise  or  bequest  of  more  than  one-half  his  estate  to  such  institutions 
was  within  the  prohibition  of  this  law  of  the  state  of  New  York ;  that 
the  shares  of  next  of  kin  in  residue  of  the  half  as  so  attempted  to  be 
disposed  of,  after  lawful  devises  and  bequests,  belonged  to  the 
plaintiffs;  Ihat,  by  concealment  and  misrepresentation  of  these  de- 
fendants, the  plaintiffs  were  induced  to  release  their  interests  in 
the  estate;  that  a  suit  has  been  had  in  the  courts  of  the  state  in 
which  their  shares,  with  the  rest  of  this  residue  of  the  estate,  have 
been  decreed  to  the  colleges  and  chfuntable  institutions,  notwithstand- 
ing the  fraud  in  procuring  these  releases;  and  that  this  judgment 
is  inoperative  against  them,  because  this  issue  of  fraud  was  not  there 
tried,  and  because  the  proceedings  which  were  had  did  not  amstitute 
due  process  of  law. 

As  by  that  law  the  devise  or  bequest  would  "be  valid  to  the  extent 
of  one-half  and  no  more"  of  the  estate,  it  would  seem  to  be  appar- 
ent that,  but  for  the  releases,  the  plaintiffs  would  be  entitled  to  their 
shares,  respectively,  in  the  residue  of  the  half  of  the  estate  remaining 
in  the  hands  of  these  defendants  as  executors  or  trustees,  so  undis- 
posed of;  and  that  if  the  releases  are  void,  and  have  so  been  from 
the  beginning,  for  the  fraud  and  concealment  alleged  in  procuring 
them,  the  plaintiffs  are  still  entitled  to  their  shares  in  this  residue 
of  the  estate,  and  they  still  have  a  right  to  proceed  for  the  recovery 
of  their  shares  in  this  court,  as  citizens  of  a  different  state  from  the 
defendants,  and  to  have  the  issue  as  to  the  validity  of  the  releases 
tried  here,  if  it  has  not  been  tried  and  determined  at  all.  or  by  due 
process  of  law,  elsewhere.  So  the  question  made  on  this  demurrer 
is  whether  the  proceedings  in  the  state  court,  as  set  forth,  amount 
in  view  of  the  allegations  of  the  bill  in  respect  to  them,  to  an  adjudica- 
tion that  is  final  and  conclusive  as  to  the  existence  and  force  of  the 
releases. 

The  suit  appears  to  have  been  commenced  in  a  supreme  court  of 
the  state  by  the  trustees  of  Amherst  College,  and  those  of  two  other 
colleges,  against  these  defendants  Ritch,  Bnlkley,  and  Vaughan  as  ex- 
ecutors and  trustees,  and  against  these  plaintiffs,  among  others,  as 
claimants,  and  to  have  ended  in  the  court  of  appeals.  The  proceed- 
ings through  a  special  term  are  made  a  part  of  the  bill ;  the  rest  are 
left  to  appear  as  set  forth  by  allegation.  The  complaint,  after  al- 
leging the  will,  the  codicils,  ^e  probate,  and  the  writings,  by  which 
the  defendants  would  be  bound  to  pay  over  to  those  and  other  col- 
leges the  residue  of  the  estate,  further  alleged  that  the  plaintiffs  here 
"claim  to  have  some  interest  in  the  said  residuary  estate  as  next  of 
kin,"  and  prayed  that  it  be  adjudged  and  decreed  that  all  of  said 
residuary  estate  devised  and  bequeathed  to  the  defendants  Ritch. 
Bulkley,  and  Vaughan,  as  executors  and  trustees,  except  the  par^ 
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ticalar  beqaesis,  waa  then  held  by  those  defendants  in  trast  for  those 
plaintiffs  there,  and  the  several  institations  mentioned,  and,  further, 
that  the  ultimate  rights  of  those  plaintiffs  should  be  determined  by 
the  judgment  in  the  action,  in  accordance  with  the  allegations  of  the 
complaint  The  plaintiffs  here  appeared  as  defendants  there,  and 
set  up  the  fraudulent  obtaining  of  the  releases,  and  alleged  that  they 
were  not  bound  thereby,  and  prayed  that  the  defendants  Bitch,  Bulk- 
ley,  and  Vanghan,  as  executors  and  trustees,  might  be  required  to 
account  to  them  for  their  shares  in  the  residue  of  the  estate,  otter  pay- 
ing over  the  specific  bequests. 

When  what  is  decided  in  one  cause  becomes  material  to  be  ascer- 
tained in  another,  it  may  be  set  forth  and  shown  by  allegations  and 
proofs  dehors  the  record,  which  are  not  contrary  to  nor  inconsistent 
with  the  record.  Miles  v.  Caldwell,  2  Wall.  35.  And  upon  this 
demurrer  the  allegations  of  the  bill  are  to  be  taken  as  true  when 
not  contrary  to,  nor  inconsistent  with,  the  record  of  the  proceedings 
as  set  up.  The  cause  appears,  from  the  proceedings,  to  have  come 
on  to  be  heard  before  the  court  at  special  term,  and,  as  to  the  deci- 
sion there,  the  bill  alleges: 

"And  said  conrt  therenpon  made  and  rendered  Its  decision  withont  consider- 
ing, passing  Dpon,  or  Including  In  Judgment  the  said  Issues,  and  omitted  to 
decide  upon  these  ctmiitolnants'  right  to  the  affirmative  relief  b^  sold  answer 
prayed  in  respect  to  said  releases." 

The  decision  filed  was  this:  .    . 

"The  grounds  upon  which  the  Issues  have  been  decided  are  that  the  defend- 
ants Thomas  6.  Rltch  and  Henry  B.  Vaughan,  for  themselves  and  on  the  part 
of  Justus  L.  BuUcley,  promised  Daniel  B.  Fayerweather,  now  deceased,  and 
induced  him  to  brieve,  that  If  be  would  make  them  and  the  defendant  Justus 
Li.  Bulkley  residuary  legatees  of  his  estate,  as  provided  In  the  codicils  to  his 
will,  dated  December  IS,  1884,  and  November  15,  1880,  the  said  residuary 
legatees  would  sell  and  convert  said  residuary  estate  into  cash,  and  divide 
the  same  equally,  share  and  share  alike,  among  the  twenty  corporations  men- 
tioned In  the  ninth  paragraph  of  the  said  Daniel  B.  Fayerweather's  will,  dated 
October  6,  1884,  Including  the  plaintlflTs,  after  paying  $100,000  to  the  North- 
western University;  and  that  the  said  Daniel  B.  Fayerweather  made  the  said 
Bitch,  Bulkley,  and  Vaughan  his  residuary  legatees  in  and  by  the  said  codicils 
in  reliance  upon  the  said  promises  and  inducements,  and  died  leaving  the  said 
Bitch,  Bulkley,  and  Vaughan  bis  residuary  legatees  in  the  belief  so  Induced 
by  them  that  they  would  sell,  convert,  and  distribute  the  residuary  estate 
as  aforesaid;  and  that  the  said  Rltch,  Bulkley,  and  Vaughan  have  attempted 
to  dispose  of  the  said  residuary  estate  in  violation  and  disregard  of  the  said 
promises.  And  the  court  does  hereby  direct  that  judgment  be  entered  upon 
the  issue  of  this  action  that  the  residuary  estate  devised  and  bequeathed  to 
the  defendants  Rltch,  Bulkley,  and  Vaughan  by  the  said  last  will  and  testa- 
ment and  codicils  of  Daniel  B.  Fayerweather,  deceased,  was  received  and  is 
held  by  them .  in  trust  for  the  plaintiffs  herein,  and  the  several  institutions 
named  in  the  ninth  paragraph  of  the  said  will,  and  for  the  Northwestern 
University  in  the  sum  of  (100,000;  that  the  said  residuary  estate,  except  that 
part  thereof  necessary  to  provide  for  the  payments  mentioned  in  the  third 
paragraph  of  the  plaintiffs'  prayer  for  relief,  was  received  and  is  now  held 
by  the  said  defendants  In  trust  to  sell  and  convert  the  same  into  cash,  and 
to  divide  the  same,  giving  to  the  Northwestern  University  $100,000,  with  Its 
just  and  equitable  proportion  of  the  income,  earnings,  and  Interest  accrued 
upon  the  trust  fund,  as  between  it  and  the  Institutions  named  in  the  ninth 
clause  of  the  will,  and  the  said  several  corporations  mentioned  in  the  ninth 
paragraph  of  said  will  the  remainder  thereof,  share  and  share  alike." 
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The  jadgment  or  decree  entered  thereupon,  after  reciting  the 
filing  of  the  pleadings  of  the  respective  parties,  the  taking  of  proofs 
on  their  behalf,  and  dne  deliberation  thereon  had,  and  that  a  deci- 
sion had  been  duly  made  and  filed  decreeing  the  residue  to  the 
institutions  mentioned,  proceeded  as  to  these  plaintiffs: 

"Seventh.  That  the  defendants  John  B.  ReynoIdB  and  Morris  R.  Beadder, 
as  executors,  and  Mary  W.  Achter  and  Emma  S.  Fayerweatber,  recorer  from 
the  defendants  Thomas  G.  Rltcb,  Justus  L.  Bulkley,  and  Henry  B.  Vaoghan. 
as  trustees,  their  costs  to  be  taxed,  together  with  the  sum  of  $900  as  an  extra 
allowance  to  be  paid  out  of  the  trust  fund." 

This  judgment  or  decree  indicates  rather  that  these  plaintiffs 
were  dismissed  with  costs,  as  not  proper  parties,  than  that  the 
validity  of  the  releases  was  at  all  passed  upon,  and  the  allegations 
of  the  bill  do  not  appear  to  be  contrary  to,  nor  inconsistent  with,  it 
in  this  respect.  The  bill  alleges  an  appeal  to  the  general  term  of 
that  supreme  court,  and  that  the  judgment  at  special  term  was 
there  affirmed.     31 N.  Y.  Supp.  885. 

The  statute  under  which  the  case  was  tried  at  special  term  and 
the  appeal  had  to  the  general  term  appears  to  be  section  1022  of 
the  Code  of  Civil  Procedure  of  the  state  as  amended  by  chapter 
688,  Laws  1894,  which  provides  that: 

"The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the  trial  of  the 
whole  Issues  of  fact,  may  state  separately  the  facts  found  and  the  conclusions 
of  law,  and  direct  the  judgment  to  be  entered  thereon;  or  the  court  or  r.'feree 
in  decldipg  the  issues  may  file  a  decision  stating  concisely  the  grounds  upon 
which  such  issues  have  been  decided,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  so  filed  shall  form  a  part  of  the  judgment  roll.  In 
an  action  where  the  costs  are  In  the  discretion  of  the  court,  the  decision  or 
report  must  award  or  deny  costs,  and  If  it  awards  costs  it  must  designate 
the  party  to  whom  the  costs  to  be  taxed  are  awarded.  Whenever  judgment 
is  entered  on  a  decision  which  does  not  state  separately  the  facts  found, 
the  defeated  party  may  file  an  exception  to  such  decision,  in  which  case, 
on  an  appeal  from  the  judgment  entered  thereon  upon  a  case  containing 
exceptions,  the  general  term  of  the  court  In  which  the  action  Is  pending 
shall  review  all  questions  of  fact  and  of  law  and  may  either  modify  or  affirm 
the  judgment  or  order  appealed  from,  award  a  new  trial,  or  grant  to  either 
party  such  judgment  as  such  party  may  be  entitled  to." 

The  bill  further  alleges  in  respect  to  the  appeal  that  it  was  taken 
"to  the  general  term  of  said  supreme  court  sitting  as  a  court  for 
the  correction  of  errors,  and  not  exercising  any  original  jurisdic- 
tion," without  stating  that  the  appeal  was  upon  a  case  containing 
exceptions,  and  that  the  general  term  held  that  the  right  of  the  par- 
ties to  the  property  and  estate  did  require  the  consideration  of  said 
issues,  and  that  it  became  the  duty  of  said  court  to  require  and 
order  that  said  issues  should  be  in  fact  considered,  passed  upon,  and 
included  in  judgment  by  the  trial  court,  and  that: 

"Nevertheless  said  court  at  said  general  term  did  not  so  require  or  order, 
but  by  various  fictions  of  law  Imputed  to  said  trial'  term  and  court  below  that 
It  had  determined  said  Issues,  and  had  decided  in  favor  of  the  plaintUTs  In 
said  action,  contrary  to  the  truth  and  fact,  and  thereupon  pretended  to  ad- 
judge and  determine,  as  such  court  for  the  correction  of  errors,  that  there 
was  not  sufficient  preponderance  of  evidence  to  support  the  asserted  !»- 
ralidity  of  said  releases  to  render  such  imputed  determination  of  said  trial 
court  erroneous  as  matter  of  law,  but  that  such  imputed  determination  was 
supported  by  evidence  sufilcient  to  relieve  the  same  from  the  asslguneiit 
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of  error  In  so  deciding."  "It  was  competent  for  said  general  term  to  bare 
exercised  an  original  jnrisdlctlon  and  to  have  adjudged  said  Issues,  and  there- 
upon to  have  modified  said  judgment  so  as  to  Include  tbe  actual  determina- 
tion thereof;  but  said  general  term  did  not  exercise  its  power,  bat  confined 
its  action  wholly  to  the  consideration  of  errors  In  the  record." 

As  the  proceedings  are  not  set  out  in  the  bill,  nor  brought  forward 
by  answer  or  otherwise,  these  allegations,  so  far  as  they  are  con- 
sistent with  the  law,  must  also,  on  this  demurrer,  be  taken  to  be 
true.  The  statute  does  not  seem  to  require  that  an  issue  of  fact 
in  a  case  should  be  tried  before  decision,  unless  the  appeal  is  upon 
a  case  containing  exceptions,  and  this  judgment  may  have  been 
properly  afQrmed  without  trying  the  issue  as  to  these  releases,  and 
thereby  room  have  been  left,  under  the  law,  for  the  judgment  or 
decree  to  have  been  rendered,  and  still  these  allegations  be  true. 

The  bill  further  alleges  that  on  appeal  the  court  of  appeals  af- 
firmed this  decision  of  the  general  term  (36  N.  Y.  Supp.  376)  upon 
matters  of  law  merely,  and  did  not  try  that  issue.  As  to  this  Judge 
Vann  said  (Trustees,  etc.,  v.  Ritch,  151  N.  Y.  382,  45  N.  E.  876) : 

"We  are  of  the  opinion,  therefore,  that  where  the  decision  of  the  special 
term  does  not  state  the  facts  fonnd,  and  the  judgment  entered  thereon  has 
been  affirmed  by  the  general  term,  upon  an  appeal  to  this  court  all  the  facts 
warranted  by  the  evidence,  and  necessary  to  support  tbe  judgments  below, 
are  presumed  to  have  been  found.  Hence,  upon  such  an  appeal,  we  have  no 
more  control  over  the  facts  than  we  have  when  specific  findings  are  made 
by  the  special  term  and  affirmed  by  tbe  general  term.  This  conclusion 
takes  the  question  as  to  tbe  fraud  alleged  to  have  been  practiced  by  the 
residuary  legatees  upon  tbe  widow  and  next  of  kin,  in  procuring  the  releases, 
out  of  the  case;  for  It  cannot  be  said,  on  tbe  record  before  us,  that  evi- 
dence tending  to  show  fraud  is  so  Irresistible  as  to  make  the  omission  to 
find  fraud  an  error  of  law." 

As  that  case  is  made  to  appear  from  the  allegations  of  the  bill 
as  admitted  by  the  demurrer,  the  judgment  or  decree  was  entered 
without  the  issue  as  to  the  validity  of  the  releases  having  been  by 
either  of  the  courts  at  any  time  tried  and  determined  upon  evidence, 
as  a  matter  of  fact.  That  judgment  or  decree  was  not  against 
these  plaintiffs  for  the  recovery  of  money  or  property,  but  was 
against  Bitch,  Bulkley,  and  Vaughan  for  such  a  recovery  of  money 
from  them  where  the  rights  of  the  plaintiffs  were  only  collateral; 
^  and  that  recovery,  upon  the  case  as  made  to  appear,  did  not  so  nec- 
essarily involve  the  decision  and  determination  of  this  collateral 
issue  as  such  a  recovery  of  money  or  property  from  these  plaintiffs 
themselves  would.  A  general  finding  and  judgment  against  a 
party  for  the  recovery  of  money  or  of  property  seem  to  draw  into  the 
judgment,  and  to  conclude  all  questions  which  might  arise  in  deter- 
mining the  right  of  recovery  against  that  party;  but,  when  an  out- 
side or  collateral  issue  only  is  involved,  to  make  the  decision  upon 
that  conclusive  it  should  appear  that  this  very  question  was  in- 
volved and  actually  decided  somewhere  in  the  proceedings.  Crom- 
well v.  Sac  Co.,  94  U.  8. 351.  Of  course,  this  court  cannot  review  the 
decisions  of  any  court  of  the  state  having  concurrent  jurisdiction, 
or  otherwise  having  jurisdiction,  on  account  of  any  supposed  error 
or  irregularity  in  the  proceedings  or  decision  or  judgment.  Ac- 
•cordingly,  it  cannot  with  any  propriety  inquire  into  any  of  the  pro- 
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ceedings  in  question  otherwise  than  for  the  purpose  of  determining 
whether  the  issue  raised  in  this  case  was  tried  there,  or  perhaps 
whether  the  proceedings  there  afforded  opportunity,  by  doe  proces* 
of  law,  for  the  trial  of  the  issue,  if  a  trial  waa  had. 

An  inspection  of  the  proceedings,  such  as  has  been  afforded  and 
had,  and  as  they  must  be  viewed  on  this  demurrer,  fails  entirely  to 
show  that  the  issue  of  fraud  in  the  execution  of  the  releases  was.  by 
either  of  the  courts  in  which  the  proceedings  were  pending,  in  any 
wise  tried  and  determined.  It  does  not  appear  to  be  claimed  here 
that  such  issue  is  shown  to  have  been  tried  in  any  other  way  than 
as  the  determination  of  the  issues  in  favor  of  the  plaintiffs  there 
would  draw  into  them  the  determination  of  all  of  the  rights  of 
these  plaintiffs  here,  as  they  were  made  and  became  defendants 
there.  It  is  said  that  the  judgment  was  the  same  as  if  upon  a  gen- 
eral verdict  against  these  plaintiffs,  and  that  it  involved  the  deter- 
mination of  1±ose  issues  as  to  these  plaintiffs  here  as  defendants 
there,  as  well  as  against  the  defendants  Bitch,  Bulkley,  and 
Vaughan,  defendants  there,  as  executors  and  trustees.  That  suit 
was  not,  however,  an  interpleader  by  Ritch,  Bulkley,  and  Vaughan, 
according  to  the  course  of  equity  procedure,  where  the  claimants 
would  be  brought  in  and  required  to  litigate  their  claims  betweoi 
themselves,  respectively,  but  was  for  the  recovery  of  property  of 
those  defendants  only,  and  the  rights  of  these  plaintiffs  were  only 
collaterally  involved  as  a  defense  excluding  the  rights  of  the  plain- 
tiffs there  in  the  determination  of  the  case  against  the  defendants 
there  of  whom  a  recovery  was  sought.  This  issue  only  so  involved 
would  not  seem  to  be  conclusive  upon  the  rights  of  the  plaintiffs, 
unless  the  proceedings  should  show  clearly  that  it  was  in  fact  tried. 
As  the  proceedings,  in  the  light  of  the  allegations  concerning  them, 
do  not  so  show,  these  plaintiffs  do  not  appear  now  to  be  concladed 
by  that  judgment 

Again,  the  plaintiffs  would  not  be  so  concluded  unless  they  had  an 
opportunity  to  try  the  issue  upon  which  their  rights  depended  in  a 
proceeding  which  would  amount,  as  instituted  and  carried  forward, 
to  due  process  of  law.  If  the  case  had  been  tried,  as  it  is  alleged 
to  have  been  tried,  without  allowing  an  answer  by  these  plaintiffs 
setting  forth  their  rights,  and  an  opportunity  to  bring  evidence  to 
support  it,  probably  no  one  would  now  claim  that  they  were  con- 
cluded by  the  judgment.  Hovey  v.  Elliott,  167  U.  S.  409,  17  Snp. 
Ct.  841.  As  the  proceedings  went  forward,  the  special  term  decided 
the  case  upon  a  ground  which  did  not  involve  the  determination  of 
this  issue  of  fraud  in  the  procurement  of  the  releases,  and  that 
court  appears  not  to  have  in  any  way  passed  in  any  manner  npon 
the  question.  The  general  term  is  alleged  to  have  decided  the  case 
upon  other  grounds  without  any  finding  upon  that  qdestion,  and 
this  allegation  is  admitted  by  the  demurrer.  The  court  of  ap- 
peals appears  merely  to  have  affirmed  the  decision  of  the  general 
term  upon  matters  of  law  only.  This  alleged  course  of  proceeding, 
which  must  be  taken  to  be  that  had,  left  these  plaintiffs  withoat  any 
opportunity  to  have  this  question  tried  in  either  court.  If  tbe 
course  of  procedure  cut  off  the  right  fo  try  the  question  raised  by  tiie 
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answer,  it  would  be  as  much  short  of  due  process  of  law  as  the 
decision  of  a  case  involving  such  a  question  without  allowing  an 
answer  would  be.  Demurrer  overruled;  defendants  to  answer  over 
by  September  rule  day. 


HANDLE  et  al.  v.  ABEEL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  31,  1898.) 

No.  665. 

RAn,ROADs— Reoui/Ation  bt  Statb  CoMMKeiONERS— Refunding  of  Cuarobs- 
A  provision  In  an  order  made  ty  the  railroad  commissioners  of  Texas, 
whereby  a  certain  railroad  company  "Is  authorized  to  refund  Its  own 
and  the  charges  or'  a  certain  other  company,  under  the  condition  pre- 
scribed by  the  regulations  In.  force,  held  to'  be  merely  permissive,  and  not 
to  give  an  absolute  right  to  hare  such  charges  refunded. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

This  Is  an  appeal  by  G.  H.  Handle,  a  resident  citizen  of  McLennan  county, 
Tex.;  George  H.  McFadden,  a  resident  dhtizen  of  the  city  of  Philadel^ia,  in 
the  state  of  Pennsylvania;  John  H.  McFadden,  a  resident  citizen  of  Liver- 
pool, England;  and  J.  Frank  McFadden,  of  said  city  of  Philadelphia  and 
the  state  of  Pennsylvania,— from  a  final  decree  of  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Texas,  at  Galveston,  wherein  the  said  ap- 
pellants were  interveners,  against  Alfred  Abeel,  receiver  of  the  Waco  &  North- 
western Railroad.  In  appellants'  petition  in  intervention  they  allege  and  set 
up  that  on  August  11,  1894,  the  railroad  commission  of  Texas,  under  and 
by  virtue  of  the  laws  of  the  state  of  Texas,  adopted,  flxed,  and  established 
a  schedule  of  rates  for  local  and  Joint  application  on  cotton  in  bales  from  and 
to  all  points  in  the  state  of  Texas,  Icnown  and  called  "Commodity  Tariff  No. 
1,"  substantially  as  follows: 

"To  apply  between  stations  east,  north,  and  west  of  and  including  Houston: 

"Distance.  Rates. 

•    •    •  •    •    « 

Over  128  miles.  59" 

"Fourth.  The  rates  from  points  east,  north,  and  west  of  Houston  to  Gal- 
veston •  •  •  shall  be  made  by  adding  6  cents  per  100  pounds  to  the  rates 
from  the  same  points  to  Houston." 

—Whereby  the  rate  so  fixed  was  65  cents  per  100  pounds  from  any  and  all 
points  on  said  Waco  &  Northwestern  Division  and  said  Texas  Central  Rail- 
road to  Galveston,  Tex.;  and  on  said  day,  by  said  tariff,  said  commission 
made  and  established  among  others,  the  following  rules  and  regulations: 
"Fifth.  For  the  purpose  of  concentration,  cotton  may  be  shipped  at  full 
tariff  rates  to  compress  stations,  distant  from  all  points  on  the  Gulf  coast  100 
miles  or  more  of  railroad  mileage,  with  the  following  adjustment  of  freight 
charges  before  and  after  such  concentration,  provided  that  there  shall  be 
no  compress  in  operation  at  original  shipping  point,  or  at  a  station  inter- 
mediate between  such  point  and  the  point  at  which  It  Is  desired  to  concen- 
trate: (1)  Each  railroad  company  shall  refund  only  its  own  charges  for  the 
service  of  concentration.  (2)  The  entire  charge  for  concentration  shall  be 
refunded  when  the  point  of  concentration  is  directly  intermediate  between 
ablpping  point  and  final  destination,  as  reached  by  the  line  on  which  such 
cotton  originates,  and  the  rates  from  origiaal  shipping  points  and  concen- 
trating point  to  such  destination  are  the  same,"- which  said  schedule  of  rates, 
and  which  said  rules  and  regulations,  went  into  effect  on  September  1,  1894, 
and  have  continuously  since  then  remained  In  effect  and  force.  That  after- 
wards, on  September  18,  1894,  upon  the  Joint  application  of  said  Alfred 
At>eel,  receiver,  by  bis  general  freight  agent,  J.  E.  W.  Fields,  and  the  Tejtas 
Central  Railroad  Company,  by  its  chief  clerk  in  the  traffic  department,  W. 
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V.  McMlllln.  the  said  commodity  tariff  and  the  said  rnles  and  regolatloiis 
were  amended  substantially  as  follows:  "(1)  On  cotton  In  bales  betweea 
Oliver  station  and  Alexander  to  Waco,  the  rate  shall  be  40  cents  per  100 
pounds.  (2)  Said  roads  [Waco  &  Northwestern  Division  atd  Texas  Central 
Railroad]  are  exempted  from  the  operation  of  section  1,  fifth  paragraph,  of 
rules  and  regulations  gorernlng  the  concentration  of  cotton;  and  the  Waco 
&  Northwestern  is  authorized  to  refund  Its  own  and  the  charges  of  the 
Texas  Central  Railroad,  under  the  terms  and  conditions  prescribed  Id  said 
sections  2  and  3  of  paragraph  5  of  rules  and  regulations  of  commodity  tariff 
No.  1.  On  all  through  business  originating  north  of  Oliver  station,  the 
mileage  rates  prescribed  In  commodity  tariff  No.  1  shall  apply,"— which  said 
amendment  went  Into  effect  on  September  21,  1894,  and  has  contlnaonsly 
since  then  been  In  effect  and  operation. 

The  Interveners,  as  shippers  of  cotton,  claim  a  right  under  these  reguUi- 
tlons  to  have  the  charges  for  concentration  refunded  to  them,  and  by  their 
petition  seek  to  recover  from  the  receiver  the  sum  $7,363.85,  being  the  balance 
of  a  much  larger  sum,  part  of  which  had  In  fact  been  paid.  The  cause  was 
referred  to  a  master,  who,  after  hearing  the  evidence,  made  an  elalx)r.ite 
report,  recommending  the  disallowance  of  the  entire  sum  as  to  the  Intervener, 
G.  H.  Handle,  but  finding  that  the  firm  of  George  H.  McFadden  &  Bro.  were 
entitled  to  recover  the  sum  of  $48.30,  with  Interest.  EJsceptlons  to  the  re- 
port were  overruled  by  the  court,  and  a  decree  entered  pursuant  to  the 
master's  recommendations.    From  this  decree  the  present  appeal  was  taken. 

A.  0.  Prendergast,  for  appellaHts. 

A.  P.  McCormick,  Geo.  Clark,  and  D.  C.  Bolinger,  for  appellee. 

Before  PARDEE,  Circuit  Jadge,  and  SWAYNE  and  PABLANGE, 
District  Judges. 

PER  CURIAM.  The  master's  report  is  very  elaborate  in  iQndings 
of  fact  and  conclusions  of  law  regarding  the  intervention  of  Randle 
and  others.     The  master  specifically  finds  as  follows: 

"I  find  that  the  special  permission  given  by  the  railroad  commission  to 
the  Waco  &  Northwestern  Railroad,  upon  the  Joint  application  of  said  rail- 
road and  the  Texas  Central  Railroad,  to  refund,  in  addition  to  Its  own,  also 
the  charges  of  the  Texas  Central  Railroad,  was  not  mandatory,  but  simply 
permissive,  and  did  not  require  said  Waco  &  Northwestern  to  tefnnd  the 
whole  of  the  concentration  charges  of  said  two  railroads." 

This  finding  is  correct,  and  disposes  of  the  present  appeal,  rendering 
it  unnecessary  to  consider  other  questions  raised  in  the  case.  The  de- 
cree appealed  from  is  aflSnned. 


LOS  ANGE{>ES  cm  WATER  CO.  et  aL  ▼.  OITT  OF  LOS  AN6BLBS  et  aL 

(Circuit  Court,  S.  D.  California.     May  31.  1898.) 

No.  734. 

L  Water  OoKPAinBs— Contract  with  MnNiciPAL  Corporation— Rx<nn.ATioH 
OF  Rates. 

A  provision  in  a  contract  between  a  water  company  and  a  mnniclpa] 
corporation  that  the  mayor  and  common  council  "shall  have,  and  do  re- 
serve, the  right  to  regulate  the  water  rates  charged  by  said  parties  of 
the  second  part,  or  their  assigns,"  except  that  they  shall  not  reduce  the 
same  below  a  stated  price,  refers,  not  to  a  right  of  regulation  given 
the  city  by  the  contract  Itself,  but  to  a  power  which  the  city  already  had. 
or  which  might  be  conferred  by  legislative  action:  and,  if  the  city  wa» 
authorized  to  make  the  stipulation  in  respect  to  minimum  rates,  neither 
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It  nor  the  legislature  conid  thereafter  lawfnlly  reduce  rates  below  the 
minimum. 

B.  Municipal  Corporation8— Extent  or  Powkrs. 

Municipal  corporations  possess  the  following  powers,  and  no  otbers: 
(1)  Those  granted  In  express  words;  (2)  those  necessarily  or  fairly  Im- 
plied In,  or  Incident  to,  the  powers  expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes  of  the  corporation,— not  simply 
convenient  but  Indispensable.  Any  fair,  reasonable  doubt  concerning 
the  existence  of  tbe  power  is  resolved  against  the  corporation. 

IL  Samb— Contracts  as  to  Water  Works. 

Charter  authority  "to  provide  for  supplying  the  city  with  water"  gives 
the  city  power  to  contract  with  a  water  company  in  respect  to  rates  to 
be  charged  to  consumers. 

4.  Same. 

Even  if  the  power  of  a  city  to  regulate  water  rates  is  legislative  or 
governmental,  and  not  a  special  legislative  grant  for  private  purposes, 
the  city  may  still,  by  contract,  abridge  such  power,  under  an  Implied 
as  well  as  an  express  legislative  grant 

6.  BahB — REASONABLEmSS  OF   CONTRACT. 

In  determining  the  question  whether  a  contract  between  a  city  and  a 
water-works  company  was  reasonable,  tbe  contract  should  be  construed, 
not  Id  tbe  light  of  subsequent  developments  and  newly  arising  conditions, 
but  with  reference  to  tbe  conditions  surrounding  the  parties  at  tbe  date 
of  the  contract 
8.  Same— Lease  of  Water  Works. 

A  contract  by  the  city  of  Los  Angeles  in  1868  to  lease  Its  water  works 
for  a  period  of  30  years,  In  consideration  of  a  rental  of  |1,500  annually, 
and  the  cancellation  of  certain  large  clahns  of  the  lessees  against  tbe  city, 
—the  lessees  to  furnish  water  for  all  public  and  municipal  uses  free  of 
charge,  and  to  extend  pipes  and  mains  to  answer  all  the  needs  of  tbe 
Inhabitants,— fteW,  a  reasonable  contract  binding  upon  the  municipality. 

7.  Same— Power  to  Regulate  Water  Rates. 

Tbe  California  statute  of  May  3,  1852  (St  Cal.  1862,  p.  171).  providing 
for  the  incorporation  of  water  companies,  and  which  contains  a  provision 
preventing  any  municipality  from  depriving  Itself,  by  contract  with  sucb 
corporation,  of  the  power  to  regulate  water  rates,  does  not  affect  the 
power  of  a  municipality  to  limit  Its  rights  in  this  respect  by  a  contract 
granting  a  water-works  franchise  to  individuals,  as  distinguished  from 
a  corporation  organized  under  the  act;  nor  Is  its  power  to  so  bind  itself 
affected  by  the  fact  that  such  Individuals  intend  to  organize  a  corpora- 
tion, and  assign  their  franchise  to  It 

8.  Sams — Legisi>ativb  Ratification  op  Contract. 

Whatever  a  legislature  may  originally  authorize  a  municipal  corpora- 
tion to  do.  It  may,  If  tbe  state  constitution  Interposes  no  obstacle,  sub- 
sequently ratify;  and  sucb  ratification  Is  equivalent  to  an  original  grant 
of  power,  operative,  by  relation,  as  of  the  date  of  the  thing  ratified. 

9.  Same— Declarations  of  Municipal  OfficSrs. 

A   municipal  corporation  is  bound  by  tbe  declarations  of  its  ofiBcers, 
where  such  declarations  accompany,  and  are  explanatory  of,  an  act  done 
by  tbe  officer  in  the  scope  of  bis  authority.    <* 
^0.  Same- Estoppel. 

Where,  by  contract  between  a  city  and  a  water-works  company,  the 
right  of  the  company  to  take  water  from  a  certain  river  is  limited  so  as 
not  to  exceed  a  specified  amount  without  the  previous  consent  of  the 
city,  a  subsequent  consent  of  the  city  to  the  taking  of  a  larger  quantity 
cannot  be  withdrawn  during  the  life  of  tbe  contract  after  large  expendi- 
tures have  been  made  by  the  company  in  reliance  upon  such  consent 
11.  Sahk— Ordinance  Reducing  Watkr  Rates — AcqoiKscRNCB  op  Company. 

'Where  a  city,  by  ordinances  passed  each  year,  assumes  to  regulate 
the  rates  to  be  charged  by  a  water  company,  acquiescence  by  the  com- 
pany in  the  reduction  made  by  one  such  ordinance  is  not  an  acquiescence 
In  the  ordinance  of  tbe  succeeding  year. 

88F.-46 
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12.  Sam*— brjuwcTios — Equitt  JoBreDtonoir. 

An  injunction  against  the  enforcement  of  an  ordinance  redaclng  water 
rates  will  not  be  refused  on  tbe  theory  that  the  ordinance,  if  void  at 
all,  is  void  upon  its  face,  and  tberefore  throws  no  cloud  upon  com- 
plainant's rights,  when  such  invalidity  only  appears  in  connection  with 
a  certain  contract,  and  with  evidence  aliunde  showing  what  water 
rates  were  charged  at  tbe  date  of  such  contract 

18.  Samb— Injohotioh— Bqurrr  Jdbtsdictiow. 

An  ordinance  wrongfully  reducing  water  rates,  where  the  consdtntlon 
and  laws  of  the  state  apparently  denounce  severe  pains  and  penalties 
upon  collections  of  higher  rates  than  those  prescribed  by  the  ordinance, 
BO  affects  the  water  company's  property  rights,  and  hinders  it  in  the  col- 
lection of  its  lawful  compensation,  that  equity  will  afford  protection 
against  such  an  ordinance,  even  though  the  city  is  taking  no  active  steps 
to  enforce  it. 

14  Samb— Effect  of  Appbai,. 

Where  a  city  annually  passes  ordinances  regulating  water  rates  for 
each  year,  an  injunction  against  such  an  ordinance,  which  is  Illegal. 
will  not  be  denied  merely  because  the  particular  ordinance  in  question 
would  necessarily  expire  before  an  appeal  from  a  decree  awarding  tbe 
injunction  could  be  disposed  of. 

White  &  Monroe  and  J.  S.  Chapman,  for  complainants. 
W.  E.  Dunn  and  Lee  &  Scott,  for  defendants. 

WELLBORN,  EMstrict  Judge.  This  snit,  which  is  now  onder  sab- 
mission  on  the  pleadings  and  an  agreed  statement  of  facts,  was  broa^t 
to  annul  an  ordinance  of  the  council  of  the  city  of  Los  Angeles  adopted 
February  23,  1897,  fixing  water  rates  during  the  year  commencing 
July  1,  1897,  and  ending  June  30,  1898,  on  the  ground  that  said 
ordinance  impairs  the  obligation  of  the  contract  hereinafter  men- 
tioned, and  is  therefore  repugnant  to  the  constitutiim  of  the  United 
States.     The  material  facts  of  the  case  are  these: 

On  July  22,  1868,  the  city  of  Los  Angeles,  as  party  of  the  first  part, 
and  John  8.  Grilfln,  P.  Beaudry,  and  Solomon  Lazard,  as  parties  of 
the  second  part,  entered  into  a  contract  whereby  said  city,  for  the  con- 
siderations below  indicated,  leased  its  water  works  to  said.Oriffin, 
Beaudry,  and  Lazard,  and  their  assigns,  for  a  term  of  30  years,  with  the 
right  to  lay  pipes  in  the  streets,  and  sell  and  disti'ibute  water  for  do- 
mestic purposes  to  the  inhabitants  of  said  city,  and  to  receive  the  prof- 
its thereof,  and  with  the  additional  right  to  take  water  from  the  Los 
Angeles  river  at  a  point  at  or  above  the  present  dam :  provided,  that 
the  said  parties  of  the  second  part  should  at  no  time  take  from  said 
river,  for  the  use  of  said  water  works,  more  than  10  inches  of  water 
without  the  previous  consent  of  the  mayor  and  common  council  of 
said  city,  and  that  they  would  within  60  days  from  the  date  of  the 
contract  select  the  point  where  the  water  should  be  taken  from  said 
river;  and  the  city  bound  itself  not  to  make  any  other  lease,  sale,  con- 
tract, grant,  or  franchise  to  any  person,  corporation,  or  company  for 
the  sale  or  delivery  of  water  to  the  inhabitants  of  said  city  for  domes- 
tic purposes  during  the  continuance  of  the  contract,  and  reserved  the 
right  to  regulate  water  rates,  as  follows: 

"Always  provided  that  tbe  mayor  and  common  conncll  of  said  city  abali 
have,  and  do  reserve,  the  right  to  regulate  the  water  rates  charged  by  said 
parties  of  tbe  second  part,  or  their  assigns:   provided,  that  they  sltall  not  so 


Digitized  l;y 


Google 


LOS   ANGELES  CITY   WATEB   CO.  ▼.  CITY   OF   LOS   ANQELES.  723 

rednce  snch  water  rates,  or  so  fix  tbe  price  thereof,  to  be  leaa  than  ttaoae  bow 
cbaised  by  the  iMirties  of  the  second  part  for  water." 

For  the  lease  and  grants  aforesaid  the  parties  of  the  second  part 
undertook  and  promised  to  paj  said  city  a  yearly  rental  of  |1,500;  to 
cancel  certain  claims  of  said  parties  a^inst  said  city,  amounting  to 
abont  18,000;  to  lay  down  in  the  streets  of  said  city  12  miles  of  iron 
pipes,  of  snfBcient  capacity  to  supply  the  inhabitants  of  said. city  with 
water  for  domestic  purposes,  and  extend  said  pipes  as  fast  as  the 
citizens  desiring  water  for  domestic  purposes  would  agree  to  take  suf- 
ficient water  to  pay  10  per  cent,  per  annum  upon  Sie  cost  of  such 
extensions,  and  erect  one  hydrant,  as  protection  against  fire,  at  one 
comer  of  each  crossing  of  streets  where  pipes  were,  or  might  there- 
after be,  laid;  to  erect  an  ornamental  fountain  on  the  public  plsxza, 
at  a  cost  not  to  exceed  f  1,000;  to  construct  and  erect  within  two 
years  such  reservoirs,  madiinery,  ditches,  and  flumes  as  would  secure 
to  the  inhabitants  of  said  city  a  constant  supply  of  water  for  domestic 
purposes;  to  furnish  water  free  of  charge  for  the  public  school  houses, 
hospitals,  and  jails;  to  keep  in  repair  all  of  said  improvements  at 
the  cost  and  expense  of  the  parties  of  the  second  part  for  said  term 
of  thirty  years;  and  to  return  said  water  works  to  said  party  of  the 
first  part,  at  the  expiration  of  said  term,  in  good  order  and  condition, 
reasonable  wear  and  damage  of  the  elements  excepted,  upon  payment 
to  said  parties  of  the  value  of  the  aforesaid  improvements,  to  be  as- 
certained as  provided  for  in  the  contract ;  to  give  a  bond  in  the  sum  of 
f  20,000  for  the  performance  of  said  contract ;  and  to  pay  all  state  and 
county  taxes  assessed  upon  said  water  works  during  said  period  of  30 
years.  GrifQn,  Beaudry,  and  Lazard  applied  for  and  procured  said 
contract  on  behalf  and  for  the  benefit  of  themselves  and  other  persons, 
with  the  intention  of  forming  a  corporation  to  carry  out  said  con- 
tract, and  afterwards,  abont  the  middle  or  latter  part  of  August,  1868, 
themselves  and  said  other  persons  being  the  incorporators,  organized, 
under  the  laws  of  the  state  of  California,  the  Los  Ang6les  City  Water 
Company,  for  the  purpose  of  supplying  the  inhabitants  of  said  city 
with  water  for  domestic  purposes,  etc.,  under  the  terms  of  said  con- 
tract, and  assigned  all  their  rights  and  franchises  under  said  contract 
to  said  company,  by  a  written  instrument  dated  June  12,  1869,  and 
recorded  in  the  office  of  the  recorder  of.  said  county  of  Los  Angeles 
June  15, 1869.  On  April  2, 1870,  the  legislature  of  California  passed 
an  act,  hereinafter  set  forth,  in  terms  ratifying  and  confirming  said 
contract. 

Griffln,  Beaudry,  and  Lazard  did  nothing  personally  in  carrying 
out  said  contract,  or  constructing  or  maintaining  said  water  works ; 
but  said  company,  after  it  was  organized,  took  possession  of  said 
water  works,  and  has  performed  all  of  the  above-mentioned  obli- 
gations of  said  contract,  except  the  one  providing  for  the  return 
of  the  water  works  at  expiration  of  lease,  and  in  such  performance 
baa  laid  320  miles  of  pipe,  erected  over  500  hydrants  for  protection 
against  fire,  and  constructed  6  reservoirs,  with  an  aggregate  ca- 
pacity of  nearly  66,000,000  of  gallons,  and  is  now,  as  it  has  been 
at  all  times  since  the  conti'act  was  made,  furnishing  the  city  of 
Los  Angeles  with  water  for  the  extinguishment  of  fires,  and  for 
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the  pablic  Bchools,  hospitals,  and  jails  in  said  city,  free  of  charge. 
The  aforesaid  extensions  of  the  water  works  were  rendered  neces- 
sary by  the  growth  of  said  city,  whose  population  in  1868  was 
between  6,000  and  6,000,  and  is  now  about  103,000.  Daring  the 
whole  of  the  year  1868  the  territorial  limits  of  the  city  of  Los 
Angeles  were  as  follows:  Four  square  leagues,  in  a  square  form, 
the  center  of  which  was  the  center  of  the  old  pueblo  plaza.  About 
1872  the  limits  were  extended  420  yards  south  of  the  former  south 
boundary;  and  within  the  past  three  years,  and  prior  to  July,  1897, 
the  limits  were  further  extended  so- as  to  take  in  between  10  and 
15  square  miles  of  additional  adjoining  territory.  Immediately 
after  the  extension  of  the  said  limits  the  Los  Angeles  City  Water 
Company  began  to  extend  its  pipes  over  the  said  addition  to  the 
city  as  the  same  was  settled  up  and  improved,  and  ever  since  has 
been,  and  is  now,  furnishing  water  to  the  people  in  said  district 
added  to  the  original  territory  of  the  city,  and,  upon  the  demands 
of  the  city  council,  erected  fire  hydrants  within  the  said  addi- 
tional territory,  and  furnished  water  free  of  charge,  and  has  in 
all  respects  continued  to  lay  pipes,  erect  fire  hydrants,  and  fur- 
aish  the  inhabitants  with  water  for  domestic  uses,  in  like  manner 
as  it  has  conducted  the  same  business  within  the  original  limits 
of  the  city  as  established  by  the  act  incorporating  it.  And  so 
with  the  more  recent  extensions  of  the  city  limits,  to  wit,  those 
made  within  the  last  three  years,  the  company  has  also  extended 
its  pipes  in  portions  of  those  limits,  and  furnished  water  in  the 
same  way.  The  quantity  of  water  required  to  supply  the  domestic 
wants  of  the  people  of  said  city  is  1  inch  of  water,  measured  un- 
der a  4-inch  pressure,  to  every  100  inhabitants.  To  meet  the  in- 
creased demands  upon  it  for  water  under  said  contract,  said  com- 
pany has,  among  other  things,  purchased  the  system  known  as 
the  "Beaudry  System  of  Water  Works,"  and  also  certain  water 
rights  in  the  Arroyo  Seco,  and  conducted  water  from  the  Arroyo 
Seco  into  the  city  on  the  east  side  of  the  Los  Angeles  river,  and 
has  been  furnishing  the  inhabitants  of  that  portion  of  the  city 
with  water  from  said  system,  and  also  acquired  the  stock  of  the 
corporation  known  as  the  East  Side  Spring- Water  Company, — the 
same  mentioned  in  paragraph  10  of  the  complaint.  In  the  growth 
of  the  city,  its  settlement  extended  to  localities  of  higher  eleva- 
tion than  those  occupied  by  its  inhabitants  at  the  time  of  said 
contract,  and  the  point  originally  selected  for  the  diversion  of  the 
water  of  the  Los  Angeles  river  for  supplying  the  city  and  its  in- 
habitants, as  in  said  contract  provided,  was  so  located  in  said  river 
that  it  was  impracticable  to  there  maintain  dams  and  diversion 
works  that  would  not  occasionally  be  swept  away  or  rendered  use- 
less by  floods;  and  the  surface  water  of  the  river  after  severe 
storms  became  muddy,  and  unfit  for  supplying  the  inhabitants 
with  water  for  domestic  uses;  and  in  the  year  i889  the  Crystal 
Springs  Land  &  Water  Company  made  excavations  in  the  places 
referred  to  in  the  bill  of  complaint,  and  laid  the  pipes  therein  as 
alleged;  and  the  water  that  has  been  used  by  the  Los  Angeles  City 
Water  Company  for  supplying  the  city  with  water  as  provided  in 
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said  contract  has  ever  since  been  obtained  from  that  source,  ex- 
cept that  from  time  to  time  a  further  supply  of  water  has  been 
taken  from  the  Los  Angeles  river  in  order  to  supply  said  in- 
habitants, which  diversions  have  been  at  or  near  the  place  where 
the  said  underground  pipes  are  laid;  and  that  by  these  means 
the  water  can  be  delivered  to  the  higher  elevations,  and  the  under- 
ground waters,  as  to  quality  and  amount,  are  thus  protected  against 
the  influences  of  floods. 

The  Los  Angeles  City  Water  Company,  ever  since  its  incorpo- 
ration, has  taken  more  than  10  inches  of  water,  measured  under 
a  4-inch  pressure,  from  the  Los  Angeles  river;  and  the  amount 
taken  has  increased  with  the  increase  of  the  population  of  the 
city,  and  the  demands  of  the  municipality  itself  for  water  for 
extinguishing  fires,  and  the  other  public  purposes  referred  to  in 
the  said  contract,  and  the  amount  has  increased  until  now  it  re- 
quires from  1,000  to  1,500  inches  of 'water,  measured  under  a 
4-inch  pressure,  for  such  purposes;  and  during  the  summer  sea- 
son the  amount  of  water  used  by  the  Los  Angeles  City  Water 
Company  for  the  purposes  aforesaid  runs  from  1,000  to  1,500 
inches,  under  a  4-inch  pressure,  inclusive  of  the  water  obtained 
by  the  underground  excavations,  which  latter  furnish  from  650 
to  690  inches,  measured  under  a  4-inch  pressure.  The  city  of 
Los  Angeles  has  always  had  flowing  in  the  Los  Angeles  river,  at 
the' point  from  which  said  Los  Angeles  City  Water  Company  has 
always  diverted  water  from  said  river,  a  quantity  of  water  suffi- 
cient to  have  supplied  said  Los  Angeles  City  Water  Company  with 
all  the  water  required  to  supply  said  city  and  its  inhabitants 
with  water  for  domestic  purposes  and  municipal  uses,  and  has 
never  objected,  up  to  October  20,  1896,  to  said  Los  Angeles  City 
Water  Company  taking  as  much  water  from  said  river  as  it  might 
require  for  said  uses;  and  during  all  of  said  period  said  city  has 
never  objected  to  said  company's  taking  from  the  surface  stream 
of  said  river  at  said  point  as  much  water  as  said  company  needed 
for  said  uses.  On  October  19,  1896,  the  council  of  the  city  of 
Los  Angeles  adopted  a  resolution  requiring  the  Los  Angeles  City 
Water  Company  to  pay  to  the  city  of  Los  Angeles  an  amount  of 
money  equal  to  40  per  cent,  of  the  gross  rates  received  by  said 
company  from  the  consumers  of  water  as  rental  for  all  water 
taken  by  said  company  from  the  Los  Angeles  river,  and  before 
the  2l8t  day  of  October,  1896,  to  attorn  to  the  city  of  Los  Angeles, 
as  tenant  of  said  city,  for  all  of  the  water  so  taken  from  said  river, 
and  to  agree  to  pay  said  rental  to  said  city,  and,  in  case  of  failure 
to  attorn  and  agree  to  pay  said  rental,  to  refrain  from  diverting, 
taking,  or  interfering  with  any  of  the  water  mentioned  in  said 
resolution,  except  10  inches,  after  the  20th  day  of  October,  1896. 
On  October  19,  1896,  the  city  attorney,  in  writing,  notified  the  Los 
Angeles  City  Water  Company  and  the  Crystal  Springs  Land  & 
Water  Company  of  said  resolution,  and  demanded  compliance 
therewith,  delivering  a  copy  of  said  resolution  to  each  of  said 
•companies.  Neither  of  them  ever  attorned  to  said  city  for  said 
water  or  any  part  thereof,  or  ever  agreed  to  pay  any  rental  for  the 
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same.  After  the  passage  of  said  resolution,  and  ever  since  said 
notification,  up  to  the  present  time,  the  Los  Angeles  City  Water 
Company  has  continually  taken  from  the  Los  Angeles  river,  at  a 
point  above  the  northern  boundary  of  said  city,  for  the  purposes 
of  distribution  and  selling  the  same  in  said  city,  a  quantity  of 
water  varying  from  400  to  1,000  inches,  measured  under  a  4-inch 
pressure.  On  the  19th  day  of  April,  1870,  the  common  council  of 
the  city  of  Los  Angeles  accepted,  and  the  mayor  approved,  the  fol- 
lowing report: 

"To  the  Honorable  the  Mayor  and  Common  Council  of  the  City  of  Los 
Angeles,  and  the  Los  Angeles  City  Water  Company:  The  undersigned,  com- 
missioners duly  appointed  on  behalf  of  your  honorable  bodies  to  adjust,  fix. 
and  establish  the  rates  and  charges  of  the  Los  Angeles  City  Water  Compaxiy 
(a  corporation  duly  Incorporated  under  the  laws  of  the  state  of  California 
for  the  purpose  of  supplying  the  inhabitants  of  Los  Angeles  city  with  pure, 
fresh  water,  respectfully  report  that  they  have  established  water  rates  and 
charges  for  domestic  purposes,  taking  aa  a  guide,  aa  near  as  can  be,  the  charges 
and  rates  for  domestic  purposes  charged  in  July,  1868;  that  your  committee 
hare  also  fixed  the  rates  and  charges  for  other  reasonable  objects  and  par- 
poses,  and  report  as  follows,  to  wit"    (Then  follow  the  rates  agreed  upon.) 

'Ri.e  commissioners  referred  to  in  said  report  had  been  previously 
selected,  two  by  the  city,  and  two  by  the  Los  Angeles  City  Water 
Company.  In  June,  1871,  the  city  council,  on  a  report  of  a  committee 
constituted  similarly  to  the  one  above  mentioned,  established  the 
same  rates  as  those  established  in  April,  1870.  On  the  13th  of 
August,  1874,  a  committee,  constituted  in.  the  same  manner  and  fat 
the  same  purposes  as  the  committee  already  mentioned,  reported  that 
they  had  established  water  rates  and  charges  for  domestic  purposes, 
taking  as  a  guide,  as  near  as  possible,  the  charges  and  rates  for  do- 
mestic and  other  reasonable  objects  and  purposes  charged  in  July. 
1868.  The  report  was  adopted,  and  a  committee  appointed,  in  con- 
junction with  the  city  attorney,  to  draft  an  ordinance  embodying  the 
rates  fixed  in  said  report;  and  thereafter,  on  August  20,  1874,  an 
ordinance  so  drawn  was  adopted  by  the  council  of  said  city,  and  the 
rates  established  by  said  ordinance  were  the  same  as  those  established 
in  1870  and  1871.  Since  and  including  the  year  1880  the  city  council 
of  the  city  of  Los  Angeles  has  in  February  of  each  year  passed  an  ordi- 
nance fixing  the  rates  to  be  charged  by  all  corporations  and  persons 
within  said  city  supplying  water  to  the  inhabitants  thereof,  to  be  in 
force  from  one  year  from  and  including  July  1st,  which  rates  have  been 
less  than  the  rates  charged  in  1870,  as  contained  in  the  ordinance 
hereinbefore  mentioned,  and  the  Los  Angeles  City  Water  Company 
has  collected  the  rates  thus  fixed  by  the  dty  ot  Los  Angeles,  and  no 
more;  but  in  the  year  1896  the  council  of  the  dty  of  Los  Angeles 
passed  an  ordinance  fixing  the  rates  to  be  charged  for  water  for  the 
year  commencing  July  1,  1896,  and  ending  June  80,  1897  at  less 
than  they  had  ever  been  fixed  before,  and  a  suit  was  then  brought  by 
the  complainants  herein,  in  this  court,  against  the  dty  of  Los  Angeles, 
to  set  aside  the  said  ordinance;  and  in  February  of  the  year  lS97  the 
city  of  Los  Angeles  passed  the  ordinance  which  is  assailed  in  this  suit, 
making  a  still  further  reduction  in  the  rates.  The  action  of  the  Los 
Angeles  CAty  Water  Company  in  collecting  the  rates  fixed  by  said 
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several  ordinances  constitutes  the  onlv  acquiescence  (if  it  be  an  ac- 
quiescence) in  the  action  of  said  council.  If  the  rates  established  in 
1870  were  collected  for  the  year  beginning  July  1,  1897,  and  ending 
Jane  30,  1898,  the  revenues  received  by  the  Los  Angeles  City  Water 
Company  from  said  rates  would  be  more  than  {50,000  in  excess 
of  the  amount  which  would  be  received  under  the  rates  named  in  the 
ordinance  of  February,  1897.  In  January,  1882,  the  Los  Angeles  City 
Water  Company  furnished  to  the  council  of  the  city  of  Los  Angeles 
a  statement  of  its  transactions  for  the  preceding  year;  protesting  at 
the  same  time  against  the  establishment  of  any  rates  less  than  those 
which  were  in  force  at  the  date  of  the  lease  hereinbefore  mentioned, 
to  wit,  July  22,  1868.  In  January,  1883,  said  company  again  fur- 
nished said  council  with  a  statement  showing  the  names  of  the  con- 
sumers of  water,  the  rates  paid  during  the  year  preceding  the  date 
of  the  statement,  and  also  an  itemized  statement  of  the  expenditures 
made  for  supplying  water  during  the  "year  preceding,  but  expressly 
denying  any  legal  right  on  the  part  of  the  council  to  demand  said 
statement,  or  to  fix  any  rates  less  than  those  which  were  in  force 
in  July,  1868.  Similar  statements,  accompanied  by  similar  protests, 
were  made  annually  thereafter,  up  to  and  including  the  year  1889; 
and  since  that  time  unverified  statements  or  reports,  showing  its  re- 
ceipts and  expenditures,  have  been  made  by  said  company  to  the 
city  council  each  year.  Article  14  of  the  present  constitution  of 
California,  adopted  in  1879,  is  as  follows: 

"Article  XIV.    Water  and  Water  Rights. 

"Section  1.  The  use  of  all  water  now  appropriated,  or  that  may  hereafter 
be  appropriated,  for  sale,  rental,  or  distribution  Is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  state,  In  the 
manner  to  be  prescribed  by  \&vf:  provided,  that  the  rates  or  compensation  to 
be  collected  by  any  person,  company,  or  corporation  In  this  state  foe  the  use 
of  water  supplied  to  any  city  and  county,  or  city  or  town,  or  the  Inhabitants 
thereof,  shall  be  flxed,  annually,  by  the  board  of  supervisors,  or  city  and  coun- 
ty, or  city  or  town  council,  or  other  governing  body  of  such  city  and  county, 
or  city  or  town,  by  ordinance  or  otherwise,  in  the  manner  that  other  ordi- 
nances or  legislative  acts  or  resolutions  are  passed  by  such  body,  and  shall 
continue  In  force  for  one  year  and  no  longer.  Such  ordinances  or  resolutions 
shall  be  passed  In  the  month  of  February  of  each  year,  and  take  effect  on 
the  flrst  day  of  July  thereafter.  Any  board  or  body  failing  to  pass  the  neces- 
sary ordinances  or  resolutions  fixing  water  rates,  where  necessary,  within 
such  time,  shall  be  subject  to  peremptory  process  to  compel  action  at  the 
suit  of  any  party  interested,  ajid  shall  be  liable  to  such  further  processes  and 
penalties  as  the  legislature  may  prescribe.  Any  person,  company,  or  cor- 
poration collecting  water-rates  in  any  city  and  county,  or  city  or  town  In  this 
state,  otherwise  than  as  so  established,  shall  forfeit  the  franchises  and  wa- 
ter-works of  such  person,  company,  or  cori)oratlon  to  the  city  and  county, 
or  city  or  town  where  the  same  are  collected,  for  the  public  use. 

"Sec.  2.  The  right  to  collect  rates  or  compensation  for  the  use  of  water 
supplied  to  any  county,  city  and  county,  or  town,  or  the  inhabitants  thereof. 
Is  a  franchise,  and  cannot  be  exercised  except  by  authority  of  and  In  the  man- 
ner prescribed  by  law." 

To  carry  out  these  {H'ovisions  of  the  constitution,  Hie  legislatnre 
of  California  passed  an  act  entitled  "An  act  to  enable  the  board  of 
supervisors,  town  council,  board  of  aldermen,"  etc.,  which  was  ap- 
proved March  7,  1881  (St.  Cal.  1881,  p.  54).  In  the  year  1888,  the 
electors  of  the  city  of  Los  Angeles,  pursuant  to  provisions  of  the 
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constitution  of  said  state  authorizing  them  so  to  do,  adopted  a  charter 
for  said  city,  which  charter  was,  under  the  provisions  of  said  consti- 
tution, submitted  to  the  legislature  of  said  state  for  its  approval, 
ratification,  and  adoption;  and  the  said  charter  was  on  the  31st  day 
of  January,  1889,  adopted  by  said  legislature,  and  thereupon  became, 
and  ever  since  has  been,  the  charter  of  the  said  city  of  Los  Angeles; 
and  by  the  said  charter  it  is  provided,  in  section  193,  as  follows: 

"Tbe  rates  of  compensation  for  use  of  water  to  be  collected  by  any  i>er8on. 
company  or  corporation  in  said  city  shall  be  fixed  annually  by  ordinance  and 
shall  continue  in  force  for  one  year,  and  no  longer.  Such  ordinance  shall  be 
passed  in  the  month  of  February  of  each  year,  and  take  effect  on  the  firs: 
day  of  July  thereafter.  Should  the  council  fall  to  pass  the  necessary  orJi- 
uance  fixing  the  water  rates  within  the  time  hereinbefore  prescribed,  it 
shall  be  subject  to  peremptory  processes  to  compel  action  at  the  suit  of  any 
party  Interested."    St  1889,  p.  603. 

The  ordinance  of  1897,  now  sought  to  be  annulled,  was  passed  pur- 
suant to  the  foregoing  constifutional  and  statutory  provisions. 

The  facts  showing  the  connection  of  S.  Q.  Murphy  and  the  Crystal 
Springs  Land  &  Water  Company  with  lie  litigation  need  not  be 
enumerated,  since  the  defendants  waive  all  questions  as  to  the  joinder 
of  these  parties,  and  said  facts  are  not  material  to  any  point  deter- 
mined in  this  opinion;  The  agreed  statement  of  facts  contains  certain 
stipulations  in  regard  to  the  issues  submitted  which  are  likewise 
immaterial  here,  but  which  will  be  carried  into  the  final  decree. 

Complainants'  contention,  succinctly  stated,  is  that  said  ordinance 
of  February,  1897,  impairs  the  obligation  of  the  contract  of  July  22, 
1868,  between  the  city  of  Los  Angeles  and  the  assignors  of  the  Los 
Angeles  City  Water  Company. — Oriffin,  Beaudry,  and  Lazard. — in 
that  the  rates  fixed  by  said  ordinance  are  less  than  the  rates  charged 
at  the  date  of  said  contract,  and  therefore  said  ordinance  is  repug- 
nant to  the  constitution  of  the  United  States,  and  ought  to  be  an 
nulled.  This  contention  clearly  involves  a  question  of  federal  cog- 
nizance. 

The  defenses  to  the  snit  are  as  follows:  Tirst,  that  said  contract, 
in  so  far  as  it  purports  to  limit  the  right  of  the  city  to  regulate  water 
rates,  was,  on  the  part  of  the  city,  unauthorized,  and  is  void;  second, 
that  the  evidence  fails  to  show  that  the  rates  fixed  by  said  ordinance 
of  1897  are  less  than  the  rates  that  were  charged  by  the  assignors  of 
said  water  company  at  the  date  of  said  contract ;  third,  that  said 
water  company  since  October,  20,  1896,  h'as  continuously  violated  a 
material  provision  of  said  contract,  by  talcing  from  the  Los  Angeles 
river  more  than  10  inches  of  water,  measured  under  a  4-inch  pressure; 
fourth,  that  there  has  been  such  acquiescence  by  the  water  company 
in  the  right  of  the  city  to  regulate  water  rates  unrestrained  by  said 
contract  as  now  precludes  complainants  from  obtaining  the  relief 
sought;  fifth,  that  the  injuries  resulting  from  said  ordinance  are 
not  irreparable,  and  complainants  have  adequate  legal  remedies. 
These  defenses  will  be  considered  separately,  and  in  the  order  of  their 
statement. 

1.  A  question  has  been  raised  by  the  defendants  as  to  the  proper 
construction  of  that  clause  of  the  contract  above  mentioned  limiting 
the  right  of  the  city  to  regulate  water  rates,  and  it  will  be  best  to 
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determine  that  question  before  passing  upon  the  validity  of  aaid 
clause.  The  contention  of  defendants  is  that  said  clause  refers  ex- 
clusively to  a  right  of  regulation  given  the  city  by  the  contract  it- 
self, and  was  not  intended  as  a  limitation  upon  any  power  which  had 
been,  or  might  thereafter  be,  conferred  by  the  legislature  of  the  state. 
This  contention  is  not  well  taken.  The  contract  does  not  grant,  nor 
.purport  to  grant,  to  the  city  any  right  in  respect  to  the  regulation  of 
rates;  the  language  being  that  "the  mayor  and  common  council  of 
said  city  shall  have,  and  do  reserve,  the  right  to  regulate  water  rates," 
etc.  The  use  of  the  word  "reserve"  shows  that  the  parties  were  con- 
tracting, not  with  reference  to  a  right  which  it  was  supposed  the  les- 
sees were  granting  to  the  city,  but  with  reference  to  a  right  or  power 
which  they  assumed  the  city  already  possessed.  The  parties  manifest- 
ly intended  by  the  clause  now  under  consideration  that  the  lessees 
should  have  a  right  to  the  minimum  rates  prescribed,  namely,  the 
rates  that  were  then  charged ;  and,  if  the  city  was  authorized  to  make 
such  an  agreement,  neither  it  nor  the  legislature  of  the.  state  could 
thereafter  lawfully  reduce  the  rates  below  the  minimum  so  agreed 
upon.  Whether  or  not  these  minimum  rates  are  collectible  by  ac- 
tions at  law  before  they  have  been  established  by  the  city  need  not 
be  determined  here.     I  now  come  to  the  question  of  authority. 

The  city  of  Loe  Angeles  was  incorporated  by  an  act  of  the  legisla- 
ture of  California  passed  April  4,  1850,  which  simply  described  the 
boundaries  of  the  city,  and  declared  it  to  be  incorporated  according  to 
the  provisions  of  the  act  entitled  "An  act  to  provide  for  the  incorpora- 
tion of  cities,"  passed  March  11, 1850,  fixed  the  number  of  councilmen 
at  seven,  and  made  said  city  successor  to  all  the  rights,  claims,  and 
powers  of  the  pueblo  of  Los  Angeles  in  regard  to  property.  Section 
2  of  the  aforesaid  act  of  March  11, 1850,  is  as  follows: 

"Sec.  2.  Whsn  any  city  Is  Incorporated  by  a  special  act  of  the  legislature, 
Bucb  act  may  simply  define  the  boundaries  of  the  city,  and  declare  It  Incor- 
porated, In  which  case  It  shall  be  deemed  Incorporated  according  to  the  pro- 
visions of  this  act:  or  may  declare  it  Incorporated  under  the  same,  with  such 
changes  as  may  be  specially  named." 

Section  7  of  said  act  gives  to  any  city  incorporated  thereunder 
power  to  grant  franchises,  hold  and  receive  property,  real  and  person- 
al, within  said  city;  to  lease,  sell,  and  dispose  of  the  same  for  the  bene- 
fit of  said  city.  St  Cal.  1850,  p.  86.  Section  11  of  the  same  act 
provides  that  the  city  council  "shall  have  the  power  *  •  •  to 
establish  a  fire  department,  and  to  make  regulations  to  prevent  and 
extinguish  fires;  •  •  •  to  provide  for  supplying  the  city  with  wa- 
ter." Did  these  acts  of  the  legislature  empower  the  city  of  Los 
Angeles  to  make  the  agreement  in  question?  "It  is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  others:  First,  those  grant- 
ed in  express  words;  second,  those  necessarily  or  fairly  implied  in,  or 
incident  to,  the  powers  expressly  granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation, — not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  donbt  concerning 
the  existence  of  power  is  resolved  by  the  courts  against  the  corpora- 
tion, and  the  power  is  denied.    •    •    •»    i  dju,  Muu.  Corp.  p.  115, 
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§.89.  !nii8  text  Is  cited  with  approval  by  defendants  in  their  brief, 
and,  without  referring  to  the  numerous  cases  also  cited  in  the  same 
connection,  may  be  accepted  as  a  clear  summary  of  the  law  on  the 
subject  to  which  it  relates.  The  power  of  the  city  of  Los  Angeles  to 
agree  upon  water  rates,  I  think,  is  fairly  implied  in  the  power  "to 
provide  for  supplying  the  city  with  water,"  and  therefore  falls  within 
the  second  class  of  powers  enumerated  by  Judge  DUlon.  Two  cases, 
and  only  two  cases,  directly  in  point,  have  been  called  to  my  atten- 
tion :  Santa  Ana  Water  Co.  v.  Town  of  San  Buenaventura,  56  Fed. 
339,  and  Dlinois  Trust  &  Savings  Bank  v.  City  of  Arkansas  City,  22 
0.  C.  A.  171,  76  Fed.  271.  Both  of  these  cases  sustain  the  conclosion 
which  I  have  just  announced;  and,  in  the  former  case,  where  the 
facts  were  strikingly  analogous  to  those  in  the  case  at  bar.  Judge  Boss 
held  valid  an  agreement  whereby  the  town  of  San  Buenaventura  grant- 
ed to  the  assignors  of  the  Santa  Ana  Water  Company  "the  unre- 
strained right  to  establish  such  rates  for  the  supplying  of  water  to  pri- 
vate persons- as  they  may  deem  expedient,  provided  that  such  rates  be 
general."     From  the  opinion  of  Judge  Ross  I  quote  as  follows: 

"The  doctrine  Is  firmly  established  that  the  state  may,  by  a  contract,  re- 
strict the  exercise  of  some  of  Its  most  Important  powers;"  citing  New  Orleans 
Gaslight  Co.  T.  Louisiana  Light  &  Heat  Producing  &.  Manufacturing  Oo^ 
115  U.  S.  650.  6  Snp.  Ct.  262.  and  Water- Works  Co.  v.  Klvers,  U6  U.  S.  674. 
6  Sup.  Ct.  273.  "•  •  •  The  principle  controlling  the  decisions  cited  is  a 
Jnst  and  plain  one.  The  duty  is  imposed  upon  the  legislative  power  that 
creates  a  municipal  corporation  to  provide  for  the  necessary  (dements  of 
gas  and  water.  It  may,  at  its  discretion,  do  so  directly;  or  it  may.  in  the 
absence  of  any  constitutional  inhibition,  say,  directly,  or  through  the  municlpiil 
corporation  so  created,  to  Its  Individual  citizens,  In  the  language  of  the  su- 
preme court  (In  re  Blnghampton  Bridge.  3  Wall.  74):  'If  you  will  embark 
with  your  time,  money,  and  skill  In  an  enterprise  which  will  accommodate 
the  public  necessities,  we  will  grant  to  you,  for  a  limited  period,  or  in  per- 
petuity, privileges  that  will  justify  the  expenditure  of  your  money,  and  the 
employment  of  your  time  and  skill.'  'Such  a  grant,'  said  the  court  in  the 
case  from  which  the  quotation  is  taken,  'is  a  contract  with  mutual  considera- 
tions, and  justice  and  good  policy  alike  require  that  the  protection  of  the 
law  should  be  assured  to  it'" 

Defendants  cite  a  large  number  of  cases  to  the  effect  that  a  general 
power  conferred  upon  a  municipal  corporation  to  supply  the  city 
with  water  does  not  include  authority  to  grant  an  exclusive  franchise 
therefor  to  others.  This  proposition,  however,  is  not  now  before 
the  court,  since  the  defendants  admit  that  the  fact  of  an  exclusive 
franchise  having  been  granted  to  the  complainants'  assignors,  if  sudi 
was  the  case,  does  not  vitiate'the  contract  in  other  respects.  To  my 
mind  there  is  a  clear  and  broad  distinction,  so  far  as  concerns  the 
power  of  a  municipal  corporation  to  make  them,  between  the  grant 
of  an  exclusive  franchise  to  supply  the  city  with  water,  and  an  agree- 
ment which  abridges  the  right  of  such  corporation  to  regnlate  the 
price  of  the  water  so, supplied.  The  grant  of  an  exclusive  franchise 
is  not  an  indiqtensable,  or  even  appropriate,  means  to  the  procure- 
ment of  water,  and,  besides,  creates  a  monopoly  (and  it  is  upon  these 
grounds  that  many  of  the  decisions  holding  such  grants  inoperative 
are  rested) ;  while  an  agreement  fixing  the  price  to  be  paid  for  water 
does  not  destroy,  nor  is  it  inimical  to,  competition,  and  is  both  appro- 
priate and  indispensable  to  a  reasonable  and  convenient  exercise  of  die 
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general  power  to  supply  water.  In  procuring  water,  or  any  other 
commodity,  by  purchase,  one  of  the  first  things  to  be  considered  and 
agreed  upon  is  the  matter  of  price.  Therefore,  to  hold  that  general 
power,  without  limitation,  in  a  municipal  corporation,  tb  supply  the 
city  with  water,  does  not  include  power  to  agree  upon  price,  it  seems 
to  me,  would  be  a  solecism.  In  State  t.  Laclede  Gaslight  Co.,  102  Mo. 
485,  U  S.  W.  974,  and  15  a  W.  383,  the  court  says: 

"It  Is  not  open  to  doubt  or  dispute  that  tbls  power  to  make  and  vend  gaa 
carries  with  it,  as  an  invariable  Incident,  the  right  to  fix  the  price  of  the 
gas  thug  made  and  sold.  No  other  conclusion  can  be  drawn  from  the  prem- 
ises. A  sale  Implies  a  price.  It  would  be  but  the  granting  of  a  barren  right 
indeed  which  wonld  confer  power  to  Incur  expense  and  perform  labor,  and 
yet  deny  the  power  to  fix  and  to  reap  the  fruits  of  that  labor,  to  wit,  the  price. 
Whatsoever  the  law  necessarily  implies  In  a  statute  or  in  a  contract  li  as 
much  part  and  parcel  thereof  as  If  expressly  stated  therein.  So  that  by  the 
terms  of  the  charter  of  the  respondent  company  its  right  to  fix  the  price  of  its 
product  was  as  much  a  part  of  Its  charter  as  if  It  bad  been,  in  terms,  set 
forth  in  section  6  of  the  original  act  of  incorporation." 

The  words  of  the  grant  in  the  case  at  bar,  "power  •  •  • 
to  provide  for  supplying  the  city  with  water,"  are  clear  and  un- 
ambiguous, and,  in  my  opinion,  admit  of  no  other  reasonable  con- 
struction than  that  tiey  were  intended  to  confer  upon  the  city 
of  Los  .\ngeles,  so  far  as  concerns  the  means  necessary  to  supply 
the  city  with  water,  powers  as  ample  as  the  legislature  itself 
possessed.  This  delegation  of  power  to  the  city  was  not,  of 
course,  a  relinquishment  by  the  legislature  of  its  control  over  the 
subject.  The  legislature  could  at  any  time  revoke  the  power  dele- 
gated to  the  city,  and  provide  directly,  through  agencies  of  its 
own  selection,  for  supplying  the  city  with  water,  provided  such 
revocation  or  provision  should  not  impair  any  previously  vested 
rights.  In  Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas  City, 
supra,  the  words  of  the  grant  were: 

"Full  power  and  authority  to  contract  for  and  procure  water  worlcs  to  be 
constructed  for  the  purpose  of  supplying  the  Inhabitants  of  such  cities  with 
water." 

While  this  phraseology  is  more  diffuse,  the  grant  it  makes  is 
neither  clearer  nor  broader  than  the  grant  in  the  case  at  bar;  and 
with  reference  to  the  former  the  court  of  appeals  for  the  Eighth 
circuit  said: 

"The  powers  granted  to  this  city  by  the  legislature  of  the  state  of  Kansas 
to  contract  for  and  procure  water  works  are  plenary  and  unlimited,  save  by 
the  duty  to  exercise  them  with  reasonable  discretion,  and  it  is  not  the  prov- 
ince of  the  court  to  contract  or  clip  the  legislative  grrant" 

Grants  of  this  power  have  been  upheld  in  some  well-considered 
cases,  on  the  ground  that  the  power  is  a  business  or  proprietary 
power,  as  distinguished  from  a  governmental  or  legislative  power. 
Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas  City,  supra; 
City  of  Cincinnati  v.  Cameron,  33  Ohio  St.  336,  367;  Safety  In- 
sulated Wire  &  Cable  Co.  v.  City  of  Baltimore,  13  C.  0.  A.  375,  66 
Fed.  140;  State  v.  Mayor,  etc.,  of  City  of  Great  Falls  (Mont.)  49 
Pac.  15,  21;  1  Dill.  Mun.  Corp.  §  27.  In  the  flitrt  of  these  cases 
the  court  says: 
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"In  contracting  for  water  works  to  supply  Itself  and  Its  Inhabitants  wttb- 
water,  the  city  Is  not  exercising  Its  governmental  or  legislative  powers,  bnt 
Its  business  or  proprietary  powers.  The  purpose  of  such  a  contract  la  not 
to  govern  its  Inhabitants,  but  to  obtain  a  private  benefit  for  the  city  Itself 
and  its  denizens.  1  Dill.  Mnn.  Corp.  f  27;  Olty  of  Cincinnati  v.  Cameron,  3a 
Ohio  St.  336,  367;  Safety  Insnlated  Wire  &  Cable  Co.  v.  City  of  Baltimore 
supra,  and  cases  cited  under  It." 

In  City  of  Cincinnati  t.  Cameron  the  court  eajs: 

"The  power  given  to  a  city  to  construct  sewers  is  not  a  power  given  for 
governmental  purposes,  nor  is  it  a  public  municipal  duty  imposed  upon  the 
city,  like  that  of  keeping  streets  in  repair,  but  It  is  a  special  legislative  grant 
to  the  city  for  private  purposes.  The  sewers  of  the  city,  lilte  its  worlES  for 
supplying  the  city  with  water,  are  the  private  property  of  the  city.  The  cor- 
poration and  its  corporators,  its  citizens,  are  alone  interested  In  them.  The 
outside  public,  as  people  of  the  state  at  large,  have  no  interest  in  them,  as 
they  have  in  the  streets  of  the  city,  which  are  public  highways.  City  of 
Detroit  V.  Corey,  9  Mich.  165." 

If,  however,  it  be  conceded,  contrary  to  these  authorities,  and 
aa  claimed  by  defendants,  that  the  power  of  a  city  to  regulate 
water  rates  is  legislative  or  governmental,  the  city  may,  by  con- 
tract, abridge  such  power,  under  an  implied  as  well  as  an  express 
legislative  grant;  and  this  rule  is  recognized  by  many  of  the  au- 
thorities upon  which  defendants  rely.  Thus,  in  one  of  them  it  is 
said: 

"Powers  are  conferred  upon  municipal  corporations  for  public  purposes; 
and  as  their  legislative  powers  cannot,  as  we  have  jnst  seen,  be  delegated, 
80  they  cannot,  without  legislative  authority,  express  or  Implied,  be  bar- 
gained or  bartered  aWay.  Such  corporations  may  make  anthorired  contracts, 
but  they  have  no  power,  as  a  party,  to  make  contracts  or  pass  by-laws  which 
shall  cede  away,  control,  or  embarrass  their  legislative  or  governmental  pow- 
ers, or  which  shall  disable  them  from  performing  their  public  duties.  •  •  *^ 
1  Dill.  Mun.  Corp.  (4tb  Ed.)  |  97. 

It  is  worthy  of  note  that  the  words,  "without  legislative  author- 
ity, express  or  implied,"  are  not  found  in  the  first  three  editions 
of  Judge  Dillon's  work.  I  take  it,  therefore,  that  a  review  of  the 
subject  made  by  him  subsequent  to  said  editions  satisfied  him 
that  the  governmental  as  well  as  business  powers  of  a  city  could 
be  abridged  by  contract,  if  there  were  legislative  authority  there- 
for, and,  that  such  authority  could  arise  by  implication  as  well 
as  by  express  grant.  Bee,  also.  State  v.  Cincinnati  Gaslight  & 
Coke  Co.,  18  Ohio  St  293;  Santa  Ana  Water  Co.  v.  Town  of  San 
Buenaventura,  supra;  Illinois  Trust  &  Savings  Bank  ▼.  City  of 
Arkansas  City,  supra.  As  already  stated,  most  if  not  all  of  the 
cases  cited  by  defendants  on  this  point,  some  of  which  are  specially 
referred  to  below,  relate  to  exclusive  franchises;  and  in  many  of 
these  cases  the  franchises  are  denied,  not  because  they  involve 
the  exercise  of  governmental  functions,  but  upon  the  grounds  that 
they  are  monopolies,  and  unnecessary  to  the  accomplishment  of 
the  general  objects  of  the  grants;  and  herein  lies  the  wide  dis- 
tinction between  such  cases  and  the  case  at  bar.  In  Jackson 
County  Horse  R.  Co.  v.  Interstate  Bapid  Transit  Ry.  Co.,  24  Fed. 
308,  309,  it  is  said: 

"Again,  exclusiveness  of  occupation  is  not  necessary  to  the  fall  performan-e 
of  a  street-railroad  company  of  all  its  functions.   The  running  of  a  street  tail- 
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road  on  one  street  Is  in  no  manner  Interfered  with  by  ttie  running  of  a 
similar  road  on  a  parallel  street.  Doubtless  tbe  profits  of  the  one  will  be 
Increased  if  the  other  is  stopped.  Monopoly  implies  Increase  of  proflts.  But 
tbe  question  of  pro0t8  is  very  different  from  that  of  the  unimpeded  facilities 
for  transacting  business.  The' latter  may  be  granted  without  any  excluslTe- 
ness.  And  power  to  grant  all  facilities  for  transacting  business  does  not 
imply  power  to  forbid  all  others  from  transacting  like  business.  Elven  where 
a  charter  is  granted  by  the  legislature  directly,  it  grants  no  exclusive  right, 
unless  the  excluBlveness  Is  expressly  named.  As  said  by  Judge  Dillon  (2 
Mnn.  Corp.  {  727):  'But  a  legislative  grant  of  authority  to  constmct  a 
street  railway  is  not  exclusive,  unless  so  declared  In  terms;  and  thei«fore 
tbe  legislature  may  at  will,  and  without  compensation  to  the  first  company, 
authorize  a  second  railway  on  the  same  streets  or  line,  unless  it  has  dis- 
abled Itself  by  making  the  first  grant  Irrepealable  and  exclusive.'  And,  if  a  di- 
rect grant  from  a  legislature  carries  no  implication  of  excluslveness,  why 
should  it  be  presumed  that  the  legislature  intended  to  vest  in  a  city  the  power 
to  give  exclusive  privileges,  when  it  has  In  terms  granted  no  such  power? 
Will  the  power  to  create  monopolies  be  presumed,  unless  it  is  expressly  with- 
held? That  would  reverse  the  settled  rule  of  construction,  which  is  that  noth- 
ing in  the  way  of  excluslveness  or  monopoly  passes,  unless  expressly  named." 

Again,  in  another  case  relied  on  by  defendants,  the  grant  of  an 
exclusive  right  of  selling  to  the  city  of  Helena  all  water  required 
by  it,  etc.,  for  the  period  of  20  years,  was  held  to  be  void  on  the 
groand,  among  others,  that  it  was  a  monopoly;   the  court  saying: 

"Then,  the  power  to  provide  the  city  with  water,  by  making  a  proper 
contract  with  some  person  to  erect  water  works  and  sell  water  to  the  city, 
being  conceded,  the  next  question  that  presents  itself  is  as  to  the  power  of 
the  city  to  make  this  particular  contract  Is  the  present  such  a  contract  as 
to  be  beyond  the  power  of  the  city  coiuicii  to  enter  into  so  as  to  bind  tbe 
municipal  corporation?  Does  this  contract  create  a  monopoly?  For,  if  it 
does,  It  goes  beyond  the  power  of  a  city  council.  Monopolies  may  be  created, 
but  they  must  be  called  into  being  by  the  sovereign  power  alone.  A  city  coun- 
cil has  no  authority  to  grant  to  any  i;>erson  a  monopoly,  even  where  no  ex- 
press prohibition  is  found  in  the  charter,  or  other  acts  of  the  legislature. 
Monopolies  are  contrary  to  the  genius  of  a  free  government,  and  ought  not 
to  be  encouraged  by  the  people,  or  countenanced  by  the  courts,  except  when 
expressly  authorized  by  posittre  law." 

Not  only  does  the  court  rest  its  decision  upon  the  ground  that 
the  franchise  was  a  monopoly,  but  it  expressly  recognizes  the 
power  of  the  city  to  abridge  by  contract,  in  some  degree,  its  gov- 
ernmental functions,  as  follows: 

"But  it  is  insisted  by  the  council  for  respondents  that  the  making  of 
this  contract  or  the  passing  of  this  ordinance  Is  ultra  vires,  because  it  ties 
up  and  embarrasses  the  functions  of  future  councils.  Every  ordinance  In 
the  nature  of  a  contract  would  do  this  to  some  extent,  and,  unless  the  con- 
tract entered  into  by  means  of  this  ordinance  should  bind  the  city  corpora- 
tion for  an  unreasonable  time,  this  objection  would  not  be  fatal." 

The  grant  of  ppwer  to  the  city  in  that  case  was  as  follows: 

"The  city  council  shall  have  power  to  provide  the  city  with  water,  erect 
hydrants  and  pumps,  build  cisterns  and  dig  wells  in  the  streets,  for  the  sup- 
plying of  engines  and  buckets,  •  •  *  to  provide  for  the  prevention  and 
extinction  of  fires."    Davenport  v.  Kleinschmldt  (Mont)  13  Paa  254. 

The  ooart  then  holds  that,  nnder  the  peculiar  terms  of  the  con- 
tract in  question,  20  years  was  an  unreasonable  time  for  it  to  con- 
tinue. This  feature  of  the  case,  however,  I  will  consider  in  a 
subsequent  and  more  appropriate  connection. 
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In  Illinois  Trust  &  Savings  Bank  t.  City  of  Arl^ansas  City,  22  C. 
C.  A.  179,  76  Fed.  279,  the  court  says: 

"This  city,  then,  bad  tbe  power  to  grant  to  the  gas  company  the  privilege 
of  using  its  streets  for  water  pipes,  and  it  bad' power  to  rent  hydrants  of  that 
company,  when  this  contract  was  made.  For  the  purposes  of  this  dlacnssion. 
we  shall  concede  that  it  bad  no  power  to  make  the  privilege  of  the  gas  com- 
pany to  use  Its  streets  exclusive,  because  such  a  grant  tends  to  create  a 
monopoly.  Tbe  general  rule  is  that  the  legislature  alone  has  the  power  to 
make  exclusive  grants  of  this  character,  and  that  this  authority  does  not 
vest  in  tbe  municipality,  unless  it  is  expressly  granted  to  It  by  its  charter." 

In  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co.,  30  Fed.  328,  the 
monopoly  feature  of  the  grant  there  under  discussion  was  referred 
to  thus: 

"Tbis  rule  of  construction  against  tbe  grantee,  which  applies  In  all  legis- 
lative grants,  obtains  with  tbe  greater  force  in  a  case  like  the  one  at  bar. 
where  the  grant  claimed  is  not  merely  tbe  right  to  do  something,  bnt  of  a 
right  to  exclude  all  tbe  rest  of  the  public  from  doing  that  thing.  He  who  says 
that  the  state  has  given  him  a  franchise,  a  right  to  do  that  which  witbent 
that  franchise  he  could  not  do,  wlU  be  compelled  to  show  that  the  franchise. 
the  right  claimed,  is  within  the  terms  of  bis  grant  Much  more  strenuous 
must  be  the  demand  upon  him  for  clear  and  explicit  language  In  bis  grant 
when  be  claims  that  a  part  of  It  is  not  merely  the  franchise,  the  right  to  do. 
but  also  the  right  to  exclude  all  others  of  the  public  from  exercising  the 
same  right,  and  tbe  state,  as  the  representative  of  tbe  public,  frooi  accord- 
ing the  same  right  to  another." 

In  Saginaw  Oaslight  Co.  t.  City  of  Saginaw,  28  Fed.  529,  in  con- 
sidering the  question  whether  the  common  conncil  of  that  city 
had  power  to  confer  an  exclusive  franchise  upon  the  plaintiff  to 
light  its  streets  with  gas  for  30  years,  the  court  said: 

"That  the  state,  in  its  sovereign  capacity,  may  grant  a  monopoly  of  this 
description,  and  that  such  monopolies  will  be  protected  against  a  subseqnent 
conflicting  grant  has  lately  been  settled  by  the  supreme  court  in  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Manufactur- 
ing Co.,  115  U.  S.  650,  6  Sup.  Ct.  252,  and  Ix)uisvlUe  Gas  Co.  v.  Citizens'  Gas- 
Ught  Co.,  115  U.  S.  683,  6  Sup.  Ct  265.  Bnt  whether,  under  a  ctaartpr 
simply  authorizing  a  municipal  corporation  'to  cause  its  streets  to  be  lighted.' 
It  may  grant  an  exclusive  privilege  of  this  description  for  a  term  of  years. 
Is  a  widely-different  question.  Bearing  in  mind  that  the  powers  of  the 
municipality  are  strictly  limited  by  its  charter,  it  is  needful  to  inquire 
whether  tbe  grant  of  an  exclusive  franchise  Is  a  proper  and  reasonable 
method '  of  exercising  its  authority  to  furnish  gas  to  Its  Inbabltants.  We 
think  it  entirely  clear  that  the  city  is  not  bound  to  manufacture  and  fiunlsb 
the  gas  itself,  but  may  contract  with  any  individual  or  company  for  tbe  city. 
and,  as  an  incident  thereto,  may  authorize  the  use  of  its  streets  for  laying 
pipes  and  mains.  *  *  *  It  is  clear,  however,  that  there  is  no  authority  ex- 
pressly given  to  confer  upon  any  corporation  an  exclusive  right  to  occupy 
its  streets  for  a  number  of  years.  *  *  *  Tbe  common  law  of  Bngland  de- 
clares that  monopolies  cannot  emanate  from  the  crown,  and  can  only  be 
conferred  by  act  of  parliament  (Bac.  Abr.  tit.  'Monopoly'),  and  a  by-law 
which  creates  a  monopoly  is  void  (Jac.  Law  Diet).  Tbe  great  weight  of 
authority  in  this  country  Is  in  the  same  direction,"  etc. 

In  State  y.  Cincinnati  Gaslight  &  Coke  Co.,  18  Ohio  St  293,  the 
court  says: 

"Now,  we  concede  that  the  streets  of  a  city  may  be  appr(q>riated  to  antbor- 
ized  purposes,  promotive  of  the  convenience  and  welfare  of  Its  inhabitants, 
and  not  substantially  Interfering  with  the  public  easement  or  right  of  travel 
And  from  partial  appropriations  of  this  character  rights  of  private  prop- 
erty may  arise  which  cannot  rightfully  be  disturbed.    But  when  it  is  sought 
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to  oonple  wltb  such  partial  appropriation  a  stipulation  tbat  no  farther  use 
of  unoccupied  portions  of  the  streets  shall  be  thereafter  permitted  or  made 
for  similar  puri>ose8,  this  Is  not  the  exercise  of  the  power  of  appropriation, 
but  an  attempt  to  prohibit  Its  exercise;  and,  when  the  effect  is  to  create  a 
prlyate  monopoly,  the  power  of  the  city  conncll  thus  to  deTest  Itself  of 
authority  conferred  upon  It  as  a  public  agent,  for  the  benefit  of  others, 
must  be  clearly  shown." 

In  that  case,  however,  the  court  holds  that  even  the  power  to 
grant  an  exclusive  franchise  may  arise  by  implication  as  well  as 
from  express  terms;  the  language  of  the  court  being  as  follows: 

"And,  assuming  that  such  a  power  may  be  exercised  directly,  we  are  not 
disposed  to  doubt  that  it  may  also  be  exercised  indirectly,  tbrough  an  agency 
of  a  municipal  corporation,  clearly  Invested,  for  police  purposes,  with  the 
necessary  authority.  But  we  have  referred  to  these  authorities  as  our  Justi- 
fication for  saying  that  when  a  franchise  so  far  in  restraint  of  trade,  and  so 
pregnant  with  public  mischief  and  private  hardship,  Is  drawn  in  question, 
and  is  claimed  to  be  derived  through  a  municipal  ordinance  or  contract, 
the  power  of  the  municipal  authorities  to  pass  the  ordinance  or  enter  into 
the  contract  must  be  free  from  doubt  It  must  be  found  on  the  statute  book, 
in  express  terms,  or  arise  from  the  terms  of  the  statute  by  Implication  so 
direct  and  necessary  as  to  render  it  equally  clear." 

This  review  of  defendants'  citations  shows  that  in  each  case  the 
franchise  claimed  was  denied,  not  because  it  was  legislative  or 
governmental  in  its  nature,  but  because  it  was  a  monopoly,  and 
in  the  first  case  for  the  additional  reason  that  the  franchise  was 
not  necessary  to  the  accomplishment  of  the  general  objects  of  the 
grant.  Neither  of  these  reasons  applies  to  the  case  at  bar.  The 
abridgment  of  the  right  of  the  city  to  regulate  water  rates  does 
not  create  a  monopoly,  and  is  a  necessary  means  to  the  proper 
exercise  of  the  general  power  to  supply  the  city  with  water. 

Defendants  further  insist  that  the  rates  fixed  by  the  ordinance 
of  1897  are  not  unreasonable,  or,  in  other  words,  that  they  allow 
to  comp]|unants  a  fair  income  on  their  investment.  The  question, 
however,  as  to  the  reasonableness  or  unreasonableness  of  the  rates 
fixed  by  the  ordinance  is  not  here  involved.  The  only  question, 
so  far  as  concerns  the  matter  of  reasonableness,  is  whether  or  not 
the  contract  of  July  22,  1868,  was  reasonable;  and  in  determin- 
ing this  question  the  contract  should  be  construed,  not  in  the 
light  of  developments  that  have  since  been  made,  but  with  refer- 
ence to  the  conditions  which  surrounded  the  parties  at  the  date 
of  the  contract  The  fact  that  said  contract,  because  of  the  rapid 
growth  of  the  city  of  Los  Angeles,  has  proved  largely  remunera- 
tive to  the  complainants,  does  not  make  the  contract  unconscion- 
able. On  this  point  the  following  extract  from  the  case  of  Illinois 
Trust  &  Savings  Bank  v.  City  of  Arkansas  City,  22  C.  0.  A.  182, 
76  Fed.  283,  may  be  aptly  quoted: 

"It  cannot  bat  be  clear  to  all  who  are  familiar  with  the  condition  of  cities 
of  the  second  class— cities  whose  population  was  between  2,000  and  15,000— 
In  the  state  of  Kansas  in  1872,  when  this  grant  was  made,  that  It  was  not 
the  intention  of  the  legislature  of  tbat  state  to  limit  the  terms  of  these  con- 
tracts to  the  single  year  during  which  the  terms  of  office  of  thp  members 
of  the  city  councils  continued.  The  cities  were  young  and  poor,  but  they 
were  ambitious  and  sanguine.  They  did  not  have  the  ready  money  to  con- 
struct the  water  worlis  which  the  health  and  comfort  or  their  inhabitants 
required.    It  is  hardly  possible  that  any  Individual  or  cori>oration  could  have 
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been  Induced  to  expend  the  thQusands  of  dollars  reqalred  to  construct  racb 
works  as  have  been  built  in  tbis  city  in  consideration  of  the  right  to  use 
Che  streets  of  the  city  for  that  purpose,  and  of  the  promise  of  rental  for  Its 
hydrants  for  the  limited  term  of  a  single  year.  These  facts  the  members  of 
the  legislature  must  baye  Isnown,  and  they  undoubtedly  granted  tbto  plenary 
power  to  contract  for  the  very  purpose  of  enabling  the  cities  to  procure  a 
supply  of  water  for  th^'ir  inhabitants  by  grants  of  privileges  to  private 
parties  to  use  tbeir  streets  for  that  purpose  for  a  reasonable  term  of  years, 
and  by  covenants  to  pay  rentals  for  hydrants  for  a  like  term.  In  any  event, 
the  legislature  made  this  grant;  and  It  thereby  vested  in  the  mayor  and 
council  of  the  city  the  right  to  make  such  contracts  for  such  terms  as,  io 
their  discretion,  they  thought  proper." 

In  another  case  it  has  been  held  that: 

"Where  a  city  with  a  population  of  5,000,  and  an  assessed  valuation  of 
property  of  two  and  a  quarter  millions  of  dollars,  contracts  with  a  person 
giving  him  the  exclusive  privilege  of  laying  water  mains  In  the  city  for  30 
years,  and  providing  that  he  shall  furnish  the  city  with  50  fire  hydrants, 
for  each  of  which  it  shall  pay  him  a  rent  of  $80  per  year  for  the  30  yfars, 
with  a  stipulation  that  at  the  end  of  10  years  it  may,  at  its  option, 
buy  the  water  works,  at  a  price  commensurate  with  the  productive  value 
thereof,  the  contract  will  not,  after  the  city  has  enjoyed  the  benefit  of  it 
for  over  10  years,  be  held  so  unreasonably  oppressive  or  contrary  to  public 
oollcy  as  to  be  void."  Fergus  Falls  Water  Co,  v.  City  of  Fergus  Fails.  63 
Fed.  586: 

It  ie  noticeable  that  in  the  case  last  cited  the  eity  of  Fergus  Falls 
was  paying  f 80  per  year  for  each  hydrant,  while  in  the  caae  at  bar 
the  city  of  Los  Angeles  gets  the  use  of  the  hydrants,  now  500  in  nam- 
ber,  free  of  charge. 

In  Davenport  v.  Kleinschmldt,  supra,  where  the  court  held  that  30 
years  was  an  unreasonable  period  for  the  continuance  of  the  con- 
tract, the  reasons  for  the  ruling  are  thus  stated: 

"Is  20  years  a  reasonable  time?  The  city  charter  provides  for  the  eUcUoa 
of  the  mayor  and  half  the  aldermen  In  April  of  each  year.  City  Charts, 
art  4,  i  1.  The  complaint  alleges  the  taxable  property  of  the  cttvof  Helena 
to  be  not  more  than  15,000,000;  that  the  bonded  Indebtedness  #  the  dty 
amounts  to  $19,500;  that  the  floating  debt.  In  outstanding  warrants,  amounts 
to  $15,000.  Four  per  cent,  of  the  taxable  property  of  the  city  would  amooat 
to  $200,000.  The  charter  permits  the  levy  of  taxes  to  the  extent  of  three 
mills  dn  the  dollar  for  general  purposes,  and  the  same  for  fire  departzn«it 
purposes.  City  Charter,  Amend.  18%,  p.  25.  On  the  present  valuation,  these 
levies  might  amount  to  $15,000  each.  If  the  taxing  power  was  exerted  to  the 
limit.  The  city  of  Helena  was  chartered  in  1881.  Twenty  years  ago  It  was 
a  mining  camp  on  the  banks  of  Last  Chance  gulch,  containing  a  few  hundred 
people.  The  last  official  census  of  the  city,  taken  in  1880,  shows  a  population 
of  not  more  than  4,000.  Reliable  data  place  the  present  population  at  abont 
10,000.  The  ordinance  provides  that  Wooiston  shall  receive  for  the  water 
running  through  each  of  the  first  150  hydrants  provided  for,  $30  per  year 
out  of  the  general  fund,  and  $80  per  year  out  of  the  fire  department  fund: 
being  $100  for  each  hydrant  altogether,  and  amounting  in  the  aggregate,  for 
the  150  hydrants,  to  $15,000  per  annum.  Then,  as  the  mains  are  extended. 
additional  hydrants  are  required  to  be  erected,  and  for  these  Wooiston  Is 
to  receive  $13  per  year  out  of  the  general  fund,  and  $52  per  year  out  of  the 
fire  department  fund;  making  in  the  aggregate  $C5  per  year  for  each  addi- 
tional hydrant  If  ten  miles  more  of  pipe  should  be  laid,  at  least  100  addi- 
tional hydrants  must  be  paid  for,  at  an  annual  cost  of  $6,500.  If  the  wh<de 
cost  of  the,  150  hydrants  were  to  be  paid  out  of  the  fire  department  fund,  it 
would  take  every  dollar  which  could  be  placedUnto  that  fund,  at  the  preaeat 
valuation.  This  ordinance  is  designed  to  be  irrepealable  and  nnrhanjriaWf 
for  the  period  of  30  years.  We  have  a  right  to  consider  all  these  things  la 
determining  whether  or  not  20  years  is  a  reasonable  time  for  such  a  coatraet 
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to  nm.  Under  all  the  circnmstancee  Indicated,  we  canoot  coBsIder  tbat  the 
city  council  has  the  right  to  bind  such  a  city  as  Helena  by  such  a  contract  ■ 
for  so  long  a  period.  We  are  not  called  upon  to  Indicate  what  would  be  a 
reasonable  time  for  wblch  the  city  might  malce  such  a  contract  If  at  all. 
It  is  sufficient  for  ns  to  say  In  this  case  that  20  years  Is  not  a  reasonable 
time.  It  is  useless  to  argue  that,  if  the  council  has  power  to  bind  the  city 
for  20  years,  it  has  the  power  to  bind  it  for  100  or  1,000  years,  or,  on  the 
other  hand,  to  say  that,  if  the  council  cannot  bind  the  city  for  20  years,  It 
cannot  do  so  for  1  year  or  1  month.  Such  assertions  of  extreme  cases 
may  answer  for  illustration,  but  as  arguments  they  are  fallacies,  which 
cannot  bear  the  strong  light  of  reason."  Davenport  v.  Kleinschmidt  Olont.) 
13  Fac.  256. 

Tivaa,  it  will  be  seen  that  the  20-7ear  limit  in  the  contract  was  held 
aoreasonable,  mainly,  if  not  wholly,  because  of  the  expenditures 
which  the  city  was  annually  incurring  for  hydrants.  Here  there  is 
no  such  expenditure.  If  the  city  of  L^  Angeles,  bowers,  was  paying 
for  its  hydrants  at  the  lowest  rate  above  mentioned  (f65  per  year  for 
each  hydrant),  the  expenditures  on  this  account  (there  being  500  hy- 
drants) would  amount  in  the  aggregate  to  f32,500  per  annum.  The 
case  last  cited  thnefore  does  not  support,  but  is  against,  defendants' 
contention;  for,  according  to  the  theory  of  that  case,  the  large  bene- 
fits which  the  city  of  Los  Angeles  has  enjoyed  under  the  contract  of 
July  22,  1868,  in  the  way  of  free  water  and  hydrants  for  municipal 
uses,  saves  the  contract,  if  there  were  nothing  else  to  do  so,  from  the 
charge  of  unreasonableness.  Bee,  also,  McBean  t.  City  of  Fresno, 
112  Cal.  159-169,  44  Pac  358,  and  State  v.  Mayor,  etc,  of  City  of 
Great  Falls  (Mont.)  49  Pac  15-21. 

Defendants  furtJier  contend  that  the  limitation  in  said  contract 
as  to  water  rates  is  void  because  of  the  act  of  May  3,  1852  (St  Cal. 
1852,  p.  171).  Said  act,  however,  is  not  applicable  to  the  case  at 
bar,  for  the  reason  that  GrifBn,  Beandry,  and  Lazard  at  the  date  of  said 
contract  were  not  incorporated  under  that  or  any  other  act.  The 
following  extract  from  the  case  of  Santa  Ana  Water  Co.  v.  Town  of 
San  Buenaventura,  56  Fed.  348,  349,  is  directly  in  point  here: 

"A  statute  of  the  state  approved  May  3,  1802  (St  1852,  p.  171),  providing 
for  the  incorporation  of  water  companies,  declared.  In  its  third  sectldn:  This 
act  shall  not  give  to  any  company  the  right  to  supply  any  city  with  water 
unless  it  shall  be  previously  autiiorlzed  by  an  ordinance,  or  unless  it  be 
done  in  conformity  with  a  contract  entered  Into  between  the  city  and  the 
company.  Any  contracts  hereafter  so  made  shall  be  valid  and  binding  In 
law,  bnt  shall  not  take  from  the  city  the  right  to  regulate  the  rates  for 
water,  nor  shall  any  exclusive  right  be  granted,  by  contract  or  otherwise, 
for  a  term  exceeding  twenty  years.'  By  this  act  it  was  declared,  as  will 
be  observed,  that  no  contract  entered  into  between  a  city  and  a  company 
Incorporated  under  the  provisions  of  the  act  should  'take  from  the  city  the 
right  to  regulate  rates  for  water.'  That  provision  had  no  application  to 
Arnaz  and  bis  associates,  for  the  reason  that  they  were  not  incorporated 
under  that  or  any  other  act" 

But  it  is  insisted  by  defendants  that,  even  if  the  contract  in 
question  does  not  violate  said  act  of  1852,  it  is  inconsistent  with 
the  policy  of  the  state,  as  manifested  in  said  act;  citing  1  Dill. 
Mun.  Corp,  §  319.  Defendants,  it  seems  to  me,  mistake  the  scope 
and  purpose  of  said  act  of  1852.  Said  act  was,  as  shown  by  its 
title,  simply  "An  act  to  provide  for  the  incorporation  of  water 
companies,"  and  does  not  purport  to  abridge  the  powers  of  munici- 
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pal  corporations,  except  in  their  dealings  with  the  private  corpo- 
rations created  under  said  act.  The  powers  of  municipal  corpo- 
rations in  their  dealings  with  individuals  are  unaffected  by  said 
act  of  1862.  Defendants'  claim,  therefore,  that  it  was  the  policy 
of  the  state,  as  shown  in  said  act,  to  apply  its  prorisions  to  indi- 
viduals, when,  by  a  familiar  rule  of  construction,  indiridnals  are 
excluded  therefrom,  is  untenable.  This  is  well  illasti-ated  by  sec- 
tion 31,  art  i,  of  the  constitution  of  California  of  1819,  and  the 
judicial  interpretation  thereof.  That  section  prohibits  the  grant- 
ing of  franchises  by  special  legislation  to  private  corporations,  yet 
the  supreme  court  of  the  state  holds,  as  hereinafter  fully  set  forth, 
that  grants  of  franchises  to  individuals  are  not  within  the  pro- 
hibition. 

It  is  insisted  by  defendants  that  the  case  at  bar  is  distinguish- 
able from  that  of  Santa  Ana  Water  (Do.  v.  Town  of  San  Buenaven- 
tura, supra,  and  comes  within  the  reasoning  in  City  and  County 
of  San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  493, — 
because  Griffin  and  his  associates  procured  their  contract  with 
the  intention  of  forming  a  corporation  to  carry  oat  the  same,  and 
that  soon  thereafter,  pursuant  to  said  intention,  the  Los  Angeles 
City  Water  Company,  one  of  the  complainants  herein,  was  organ- 
ized by  them.  Now,  I  do  not  think  that  the  power  of  the  city 
to  enter  into  the  contract,  or  the  validity  of  the  contract,  can 
be  affected  by  the  fact  that  the  assignors  of  the  water  company, 
at  the  time  they  procured  the  contract,  intended  to  assign  it  to 
a  corporation  thereafter  to  be  formed.  Suppose  that,  after  the 
making  of  the  contract,  Oriffln,  Beaudry,  and  Lazard  had  changed 
their  purposes,  and  concluded  to  carry  out  the  contract  as  indi- 
viduals, and  had  actually  done  so;  could  it  be  contended  that 
the  contract,  if  to-day  held  by  them,  would  be  invalid,  because 
when  they  procured  it  they  purposed  its  assignment  to  a  contem- 
plated corporation?  No  one,  I  think,  would  so  contend.  The  case 
of  City  and  County  of  San  Francisco  v.  Spring  Valley  Water  Works, 
supra,  is  widely  different  from  the  case  at  bar.  Here  the  con- 
tract was  not  conditioned  upon  the  individuals  to  whom  the  fran- 
chise was  granted  (Griffin  and  his  associates)  organizing  them- 
selves into  a  corporation,  while  in  City  and  County  of  San  Fran- 
cisco V.  Spring  Valley  Water  Works  a  condition  similar  to  the 
one  indicated  did  exist,  and  was  the  essential  ground  of  the  deci- 
sion, as  shown  by  the  following  extract  from  the  opinion  of  the 
court : 

"This  brings  ns  to  the  'consideration  of  the  Ensign  act,  so-called.  The  first 
seven  sections  confer  upon  Ensign  and  his  associates  certain  privileges,  and 
Impose  upon  them  certain  duties,  In  respect  to  furnishing  the  city  and 
county  of  San  Francisco  with  water  for  the  extinguishment  of  fires  and  other 
municipal  uses.  Section  8,  already  quoted,  provides  that  this  act  shall  not 
take  effect  unless  the  parties  named  In  section  one  shall,  within  sixty  days 
after  its  passage,  duly  organize  themselves  In  conformity  w\tb  the  existing 
laws  regulating  corporations  now  In  force  In  this  state.'  The  grant,  there- 
fore, was  not  to  take  effect  until  Ensign  and  his  associates  had  beocune  a 
corporation  under  existing  laws.  It  took  effect  as  a  grant  not  to  Bnsdgn 
and  his  associates  as  private  Indtvldnals,  but  to  the  corporation  when  formed. 
It  was  an  attempt  by  the  legislature  to  confer,  by  special  grant,  apon  « 
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private  corporation  about  to  be  formed,  certain  peculiar  privileges,  and  M 

subject  It  to  certain  duties,  not  conunon  to  other  corporations  formed  under 
tbe  same  general  law.  For  the  reasons  already  stated,  this  was  not  wltbln 
the  constitutional  power  of  tbe  ieg;islature.  When  Ensign  and  his  associate! 
became  a  corporation  under  the  general  law,  they  took  only  such  rights  as 
were  derived  from  that  law,  and  were  subject  only  to  such  duties  as  It 
Imposed.  Tbe  legislature,  by  special  act;  oonld  not  Increase  or  dUnlnlsb 
either."   48  Cal.  514.  i 

Nor  does  the  present  case  come  within  the  Implied  suggestion 
of  the  court  in  Water  Co.  v.  Estrada,  117  Cal.  168,  48  Pac.  1075, 
that  the  intention  of  individuals  to  organize  a  corporation  to  carrj 
out  the  object  of  a  franchise  granted  to  them,  other  circnmstances 
concurring,  might  invalidate  Sie  grant,  for  the  reason  that  it  does 
not  appear  in  the  case  at  bar  that  the  city  council  acted  with  ref- 
erence to  such  intention,  or  had  any  knowledge  of  its  existence, 
or  that  the  contract  was  made  for  the  purpose  of  evading  the 
constitution.  There  is  no  intimation  by  the  court  in  the  case  of 
Water  Co.  v.  Estrada  that  a  mere  intention  on  the  part  of  the 
grantees,  undisclosed  to  the  granting  party,  could  invalidate  the 
grant  What  the  opinion  in  that  case  does  suggest  (and  even 
that  was  outside  the  facts)  is  that  if  the  individuals  to  whom  a 
franchise  is  granted  intend,  at  the  time  of  the  grant,  to  form  a 
corporation  to  carry  out  their  contract  with  the  city,  and  this  in- 
tention is  known  to  and  acted  upon  by  the  city,  and  the  contract 
is  made  for  the  purpose  of  evading  the  constitution,  then  it  is 
invalid.  None  of  these  circumstances,  however,  except  the  inten- 
tion of  the  individuals,  are  shown  to  have  existed  here,  while  there 
are  strong  reasons  for  presuming  tihat  there  could  not  have  been 
any  intention  to  evade  the  constitutional  inhibition  against  grants 
of  franchises  to  private  corporations  by  special  legislation.  City 
and  County  of  San  Francisco  v.  Spring  Valley  Water  Works,  48 
Cal.  515,  the  first  case  to  hold  that  the  provision  of  the  constitu- 
tion which  inhibited  the  creation  of  private  corporations  by  spe- 
cial legislation  included  the  grant  of  a  particular  franchise  to  a 
corporation  already  existing,  was  not  decided  until  July,  1874, 
more  than  six  years  after  the  date  of  the  contract,  and  more  than 
.  four  years  after  the  ratifying  act.  That  decision,  therefore,  could 
not  have  in  any  way  affected  the  parties  to  said  contract  Cali- 
fornia State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  398,  which,  contrary 
to  the  ruling  in  the  Spring  Valley  Water  Works  Case,  held  that 
the  grant  of  a  private  franchise  to  an  existing  corporation  was 
not  repugnant  to  the  constitutional  inhibition  against  the  creation 
of  private  corporations  by  special  legislation,  was  decided  in  July, 
1863,  which  was  five  years  prior  to  said  contract;  and  it  is  rea- 
sonable to  presume  that  the  parties  to  said  contract  accepted  that 
decision  as  correct  and  final,  and  therefore  there  was  no  occasion 
for  any  purpose  or  efEort  to  evade  the  constitution. 

Defendants  further  contend  that  since  the  Los  Angeles  City 
Water  Company  was  incorporated  subsequent  to  the  act  of  April 
22,  1858  (St.  Cal.  1858,  p.  218),  providing,  among  other  things,  that 
water  rates  should  be  fixed  by  commissioners,  of  whom  two  were 
to  be  appointed  by  the  water  company  and  two  by  the  city,  and. 
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If  they  could  not  agree,  a  fifth  to  be  selected  by  the  Bheriff,  and 
since  the  constitutional  provision  hereinbefore  quoted,  prescribing 
a  different  mode  of  establishing  water  rates  from  that  contained 
in  the  act  of  1858,  was  in  effect  an  amendment  of  said  act  (Water 
Works  v.  Schottler,  110  U.  S.  362,  4  Sop.  Ct.  48),  binding  npon 
corporations  previously  organized,  said  company  can  have  no  right 
to  collect  rates  other  than  those  established  in  the  mode  pre- 
scribed by  the  constitution,  and  that  the  fact  of  said  company 
being  the  assignee  of  a  contract  which  gave  the  grantees  and 
their  assigns  the  right  in  question  cannot  alter  the  case,  as  the 
company  had  no  power  to  acquire  such  a  right;  quoting  the  fol- 
lowing from  People  v.  Stanford,  77  Cal.  378,  379,  18  Pac.  88,  and 
19  Pac.  693: 

"The  defendant  the  Potrero  &  Bay  View  Railroad  Company  claims  the 
right  to  maintain  a  railroad,  and  to  run  cars  thereon,  npon  the  streets  de- 
scribed in  the  answer,  to  collect  fares,  etc.,  under  and  by  virtue  of  the  act  of 
April  2,  1866,  purporting  to  grant  to  certain  persons,  alleged  to  be  assignors 
of  the  Poti'ero  &  Bay  View  Company  the  right  to  lay  down  and  maintain  an 
Iron  railroad  along  and  upon  certain  streets,  and  upon  acts  amendatoiy 
thereof  and  supplemental  thereto.  The  act  of  1866  was  not  a  grant  of  a 
mere  proprietary  Interest  In  lands,  but  was,  If  valid,  a  grant  of  a  franchise. 
The  constitution  of  1849  provided:  'Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act'  etc.  Article  4,  §  31. 
The  true  construction  of  that  constitutional  provision  is  that  private  corpora- 
tions must  derive  their  powers  from  general  laws,  and  not  from  special 
statutes.  City  and  County  of  San  Francisco  v.  Spring  Valley  Water  Works. 
48  Cal.  513.  It  follows  that,  If  the  grant  of  the  franchise  of  laying  down 
and  maintaining  a  railroad  within  the  limits  of  San  Francisco  to  certain 
persons  therein  named  was  a  valid  and  operative  grant,  yet  the  defendant 
corporation  acquired  no  right  to  the  franchise  by  assignment  from  such  per- 
sons. To  uphold  such  assignment  would  be  to  give  to  the  particular  corpora- 
tion through  it  a  franchise  which  other  corporations  of  the  same  class 
could  acquire  only  by  grant  from  the  supervisors,  as  provided  in  the  general 
laws.    San  Francisco  v.  Spring  Valley  Water  Works,  supra." 

Defendants'  counsel,  in  their  examination  of  the  case  last  cited, 
evidently  failed  to  observe  the  fact  that  the  clause  quoted  by  them, 
and  on  which  they  rely,  was  from  the  opinion  of  a  department,  and 
that  said  clause  was  expressly  overruled,  on  rehearing,  by  the  court 
in  bank,  as  follows: 

"As  to  other  questions  arising  npon  the  answer,  they  relate  to  Ibe  Bpedal 
answer  to  the  second  count  of  the  complaint,  which  count  of  the  complaint 
was  held  in  the  former  opinion  to  be  bad.  We  adhere  to  that  opinion  so  far 
as  It  relates  to  these  questions,  except  so  far  as  it  holds  that  a  duly-organized 
corporation  cannot  take  an  assignment  from  Its  lawful  owners  of  a  franchise 
to  lay  down  and  maintain  a  street  railroad.  This  is  based  upon  the  constitu- 
tional provision  that  'corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act.'  Const,  art.  4,  }  31.  This  provision  applies  to  the 
formation  or  creation  of  corporations,  and  to  the  powers  directly  conferred 
upon  them  by  legislative  enactment,  and  cannot.  In  our  judgment,  be  con- 
strued as  prohibiting  the  assignment  of  a  franchise  to  a  legally  created  cor- 
poration by  persons  having  the  lawful  right  to  exercise  and  transfer  the  same." 
People  V.  Stanford,  77  Cal.  371.  18  Pac  85,  and  19  Pac.  69a 

The  other  case  cited  by  defendants  in  this  connecti(m  (Water 
Works  T.  Schottler,  supra)  is  directly  against  their  contention  that 
the  Los  Angeles  City  Water  Company  could  not  acquire  from  indi- 
viduals a  contractual  right  to  collect  water  rates  other  than  those 
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fixed  in  the  mode  prescribed  by  its  charter.  This  is  shown  so  clearly 
by  Judge  Boss  in  Santa  Ana  Water  Co.  v.  Town  of  San  Buenaventnra, 
56  Fed.  347,  348,  already  mentioned,  that  I  quote  from  bis  opinion 
as  follows: 

"In  the  case  entltied  Water  Works  ▼.  Schottler,  110  U.S.  847. 4  Sup.  Ot  48, 
the  question  arose  whether  the  right  conferred  upon  water  companies  organ- 
ized under  that  act  to  participate  In  the  fixing  of  the  rates  to  be  charged  for 
water  furnished  by  them  constituted  a  contract  protected  by  the  constitution 
of  the  United  States  against  impairment  by  subsequent  action  of  the  state. 
The  court  held  that  the  provision  in  the  statute  of  1858  in  respect  to  the 
fixing  of  water  rates  was  but  one  of  the  corporate  privileges  granted  by  the 
state;  that  it  was  part  and  parcel  of  the  charter  of  the  corporation,  and  noth- 
ing else,  and  therefore  fell  within  the  power  conferred  by  section  31,  art  4, 
of  the  constitution  of  the  state,  in  existence  when  the  act  was  passed  to  alter 
or  repeal  It.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the  court,  said: 
The  organization  of  the  Spring  Valley  Company  was  not  a  business  arrange- 
naent  between  the  city  and  the  company,  as  contracting  parties,  but  the 
creation  of  a  new  corporation  to  do  business  within  the  state,  and  to  be  gov- 
erned as  a  natural  person  or  other  corporations  were  or  might  be.  Neither  are 
the  charter  rights  acquired  by  the  company  under  the  law  to  be  looked  upon 
as  contracts  with  the  city  and  county  of  San  Francisco.  The  corporation 
was  created  by  the  state.  All  its  powers  came  from  the  state,  and  none  from 
the  city  and  county.  As  a  corporation  it  can  contract  with  the  city  and  county 
in  any  way  allowed  by  law,  but  its  powers  and  obligations,  except  those  which 
grew  out  of  contracts  lawfully  made,  depend  alone  on  the  statute  under  which 
it  was  organized,  and  such  alterations  and  amendments  thereof  as  may  from 
time  to  time  be  made  by  proper  authority.  The  provision  for  fixing  rates 
cannot  be  separated  from  the  remainder  of  the  statute  by  calling  It  a  con- 
tracL  It  was  a  condition  attached  to  the  franchises  conferred  on  any  corpo- 
ration fcHrmed  under  the  statute,  and  indlssolubly  connected  with  the  re- 
served power  of  alteration  and  repeal.'  It  will  be  observed  that  while  the 
court  held  that  each  and  every  right  conferred  by  the  statute  under  which 
the  company  was  Incorporated  was  a  part  and  parcel  of  Its  charter,  and  that 
only,  and  therefore  subject  to  alteration  or  repeal,  the  right  of  any  company  to 
contract  with  the  city  or  town  in  any  way  allowed  by  law  was  expressly 
recogitlzed  and  declared." 

Judge  Ross,  later,  at  page  351,  after  referring  to  People  v.  Stan- 
ford, supra,  announces  his  conclusion  on  the  point  under  considera- 
tion as  follows: 

"The  construction  placed  upon  the  constitution  of  the  state  by  the  highest 
court  in  existence  under  It  is  binding  on  this  court,  and,  under  the  construc- 
tion thus  adopted  by  the  supreme  court  of  California,  it  is  obvious  that  the 
complainant  corporation  was  competent  to  take  by  assignment  whatever 
rights  the  contract  of  January  4, 1869,  conferred  upon  Axnaz  and  his  associates, 
and  that  were  assignable  by  them." 

Ciomplainants  urge  another  ground  in  support  of  the  contract,  name- 
ly, that,  if  it  was  made  without  original  authority  on  the  part  of  the 
city,  it  has  been  subsequently  validated  by  the  act  of  April  2,  1870, 
which,  so  far  as  material  here,  is  as  follows: 

"Section  1.  The  following  acts,  contracts  and  ordinances  of  the  mayor  and 
common  council  of  the  city  of  Los  Angeles  are  hereby  ratified  and  confirmed: 
The  contract  and  lease  for  the  care  and  maintenance  of  the  Los  Angeles  City 
Water  Works,  entered  into  and  made  between  the  mayor  and  common  council 
of  the  city  of  Los  Angeles,  on  the  one  part,  and  John  S.  GrUQn,  Prudent 
Beaudry  and  Solomon  Lazard,  on  the  other  part,  dated  the  twentieth  (20tb) 
day  of  July,  eighteen  hundred  and  sixty-eight  (1868);  and  also  the  ordinance 
confirmatory  of  the  same,  passed  July  the  twenty-second  (22d)  eighteen 
hundred  and  sixty-eight  (1868)  which  contract  and  ordinance  are  recorded  In 
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the  office  of  the  county  recorder  of  Los  Angeles  county.  In  Book  one  of 
Miscellaneous  Records,  pages  four  hundred  and  twenty-eight  (428)  to  four 
hundred  and  thirty-one  (431).    •    •    •"    St  CaL  1869-70,  pp.  635,  636. 

Defendants  argue  that  the  effect  of  said  act,  if  operative,  would  be 
to  confer  a  franchise  on  the  Los  Angeles  City  Water  Companj,  and 
therefore  the  act  is  violative  of  that  provision  of  the  constitution 
of  the  state,  then  in  force,  prohibiting  the  creation  of  private  corpora- 
tions by  special  act;  citing  Road  C!o.  v.  Cole,  51  Cal.  381,  City  and 
County  of  San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  493. 
and  other  cases.  Tbe  provision  of  the  constitation  referred  to  (article 
4,  §  31)  is  as  follows: 

"Corporations  may  be  formed  under  general  laws,  but  shall  not  be  created  by 
special  act,  except  for  municipal  purposes." 

This  argument  of  defendants  seems  to  me  to  be  unsoand.  As- 
suming, for  the  purposes  of  said  argument,  that  the  city  of  Los  An- 
geles was  not  originally  authorized  to  make  the  contract  of  July  22. 
1868,  still  I  think  that  the  equivalent  of  such  authority  was  supplied 
by  said  act  of  April  2,  1870,  and  said  contract  thereby  made  as  valid 
as  it  would  have  been  had  full  authority  existed  from  the  outset 
WTiatever  a  legislature  may  originally  authorize,  it  can,  if  the  con- 
stitation under  which  it  exists  interposes  no  obstacle,  subsequently 
ratify;  and  such  ratification  is  equivalent  to  an  original  grant  erf 
power,  operative  by  relation,  as  of  the  date  of  the  thing  ratified.  This, 
according  to  all  the  authorities,  is  the  theory  and  effect  of  a  ratifying 
act 

"Ratification,  as  it  relates  to  the  law  of  agency.  Is  the  express  or  Imidied 
adoption  of  the  acts  of  another  by  one  for  whom  the  other  assumes  to  be 
acting,  but  without  authority;  and  this  results  as  efCectually  to  establish  the 
duties,  rights,  and  liabilities  of  an  agency  as  If  the  acts  ratified  had  l>een 
fully  authorized  In  the  beginning."  1  Am.  &  Bng.  Bnc.  Law  (2d  Ed.)  p.  IISI. 
"By  the  ratification  of  the  unauthorlised  act  the  relation  of  principal  and  agent, 
with  all  the  lights  and  duties  Incident  thereto.  Is  as  fully  establigbed  as  if 
the  authority  had  been  conferred  originally.  The  ratification  relates  back  to 
the  time  of  the  performance  of  the  acts,  as  expressed  In  the  familiar  ma-gi™! 
'Omnis  ratlhabltlo  retrotrahltur  et  mandato  priori  sequlparatur* "  (Id.  p.  1213'; 
that  Is,  "Every  subsequent  ratification  has  a  retrospective  effect,  and  b 
equivalent  to  a  prior  command"  (1  Bouv.  Law  Diet  p.  220). 

Again  it  has  been  said: 

"Until  ratification,  no  liability  to  principal  exists;  but,  after  ratification, 
liability  relates  back  to  the  time  when  the  obligation  was  undertaken.  In 
other  words,  to  adopt  the  exposition  of  an  eminent  German  commentator, 
when  an  agent  undertakes  an  act  for  another  person,  the  legal  character  of 
the  act  remains  undetermined  until  such  other  person  decides  whether  or  not 
he  will  ratify.  The  contract  Is  not  void,  but  occupies  the  same  position  as 
one  that  is  conditional.  The  third  party  contracting  is  iMund  from  the  tinoe 
of  the  institution  of  the  contract,  and  not  merely  from  that  of  the  ratifica- 
tion. The  agent  cannot,  even  in  this  Intermediate  period,  release  the  tlihn] 
party  from  liability.  A  fortiori  such  release  is  not  worked  by  the  inter- 
vening death  or  other  incompetency  of  the  agent  *  *  *  It  tiaa  Just  be«D 
noticed  that  the  principal,  by  the  act  of  ratification,  puts  himself  in  his 
agent's  place.  From  this  it  follows  that  the  ratification  acts  retrospectlTdy: 
and  nowhere  Is  this  more  unhesitatingly  expressed  than  in  the  Roman  law. 
The  principal,  so  that  law  assumes,  puts  himself,  by  the  ratification,  luck 
Into  the  period  in  which  the  contract  was  executed.  •  •  •  Whart.  Ag.  U 
76,  77. 
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In  Supepvlsora  v.  Brogden,  112  U.  &  261,  5  Snp.  Ct.  125,  the  conrt 
said: 

"Since  what  was  done  In  this  case  by  the  constitutional  majority  of  quail- 
fled  electors,  and  by  the  board  of  supervisors  of  the  county,  would  hare  been 
legal  and  binding  upon  the  county  had  It  been  done  under  legislative  authority 
previously  conferred,  It  Is  not  perceived  why  subsequent  legislative  ratlflca- 
tlon  is  not,  in  the  absence  of  constitutional  restrictions  upon  such  legislation, 
equivalent  to  original  authority." 

Further  in  the  same  case  the  conrt  quotes  from  Sykes  t.  Mayor,  etc., 
66  Miss.  187,  as  follows: 

"The  idea  implied  in  the  ratification  of  a  munlcipsl  act  performed  without 
previous  legislative  authority  is  that  the  ratifying  communicates  authority, 
which  relates  back  to,  and  retrospectively  vivifies  and  legalizes,  the  act,  as 
if  the  power  had  been  previously  given.  Such  statute  Is  ot  the  same  Import 
as  an  original  authority." 

See,  also,  Qrogan  v.  City  of  San  Francisco,  18  Cal.  590;  People  t. 
Brooks,  16  Gal.  27;  Ralphs  r.  Hensler,  97  Cal.  296,  32  Pac.  243;  Zott- 
man  t.  City  of  San  Francisco,  20  Cal.  97;  and  Taylor  v.  Robinson,  14 
Cal.  396. 

From  these  anthorities  it  resolts  that  the  act  of  April  2,  1870,  is, 
in  legal  contemplation,  the  same  as  an  act  conferring  power  original- 
ly upon  the  city  to  make  the  contract  with  Griffin  and  his  associates. 
Such,  indeed,  is  the  admission  of  defendants  themselves,  in  one  para- 
graph of  their  brief,  which  is  as  follows: 

"The  act  does  not  purport  to  vest  in  the  city  the  power  generally  to  malce 
contracts  with  reference  to  providing  a  supply  of  water,  but  it  attempts  to 
confirm  a  particular  contract,  and  is  of  exactly  the  same  nature  as  If  an  act 
bad  been  passed,  prior  to  the  exeeution  of  the  contract,  specially  authorizing 
the  city  to  enter  Into  it" 

Now,  if  the  legislature  had  passed  an  act,  prior  to  the  execution  of 
the  contract  with  Oriffin,  Beaudry,  and  Lazard,  specially  authorizing 
the  city  to  enter  into  said  contract  with  said  parties,  such  an  act 
wotild  have  been  valid;  for,  as  already  shown,  the  constitutional  in- 
hibition against  the  creation  of  private  corporations  by  special  legis- 
lation does  not  include  grants  of  franchises  to  individuals. 

My  views  in  regard  to  that  clause  of  the  contract  of  July  22,  1868, 
now  under  consideration,  wherein  the  city  agreed  that  it  would  not 
reduce  water  rates  below  those  charged  at  fte  date  of  the  contract, 
may  be  summarized  thus:  The  city  of  Los  Angeles,  by  virtue  of  the 
acts  of  April  4,  1850,  and  March  11,  1850,  hereinbefore  mentioned, 
which  constituted  the  original  charter  of  said  city,  was  authorized  to 
make  said  agreement;  and,  further,  if  such  original  authority  did  no* 
exist,  the  agreement  was  validated  by  the  ratifying  act  of  April  2, 
1870.  These  views  render  unnecessary  the  determination  of  the 
question  of  estoppel  urged  by  complainants  in  their  last  brief. 

2.  The  next  defense  to  the  suit  is  that  there  is  no  proof  that  the 
rates  fixed  by  the  ordinance  of  1897  are  less  than  the  rates  that  were 
charged  by  lie  assignors  of  the  water  company  at  the  date  of  the  con- 
tract, July  22,  1868.  The  evidence  adduced  on  this  point  consists  of 
a  report,  made  in  1870,  of  a  joint  committee  of  the  city  and  wateir 
company,  appointed  for  the  purpose  of  fixing  water  rates,  which  report 
states,  in  substance,  among  other  things,  that  said  committee  had 
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established  water  rates,  taking  as  a  guide  the  rates  charged  in  1868, 
and  a  similar  report  made  in  the  year  1874,  which  reports  were  ac- 
cepted and  approved  by  the  mayor  and  council  of  the  city  of  Los 
Angeles.  Defendants  insist  that  the  statements  in  said  reports  that 
the  committee  had  taken  as  a  guide  the  rates  charged  in  July,  1868, 
are  hearsay  declarations  of  a  committee  of  the  council,  not  binding 
upon  the  city;  citing  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  237,  note  on 
pages  321,  322.  I  have  examined  the  cases  below  mentioned,  which 
are  among  those  cited  by  Judge  Dillon  in  the  note  referred  to,  and 
find  that,  so  far  from  sustaining,  they  antagonize,  defendants'  conten- 
tion. The  rule,  as  I  gather  it  from  these  cases,  is  this:  A  cor- 
poration, municipal  as  well  as  private,  is  bound  by  the  declarations 
of  its  officers,  where  such  declarations  accompany,  and  are  explana- 
tory of,  an  act  done  by  the  officer  in  the  scope  of  his  authority.  Olidden 
v.  Town  of  Unity,  33  N.  H.  571;  Lasalle  Ck).  v.  Simmons,  10  m.  516; 
Railroad  Co.  v.  Ingles,  15  B.  Mon.  637;  Gray  ▼.  Rollingsford,  58  N.  H. 
253;  Bridge  Co.  v.  Betsworth,  30  Conn.  380;  Grimes  T.  Keene,  52 
N.  H.  330. 
The  following  extract  is  from  Glidden  v.  Town  of  Unity,  supra: 

"In  all  American  courts,  towns  and  other  corporations  are  now  to  be  con- 
sidered as  subject  to  the  same  presumptions  and  Implications  arising  from 
their  coriK)rate  acts  or  the  acts  of  their  agents,  within  the  scope  of  their  au- 
thority, without  either  vote,  deed,  or  writing,  as  in  the  case  of  natural  pers^xxa. 
Vide  authorities  collected  In  2  Kent,  Comm.  290,  and  Ang.  &  A.  CJorp.  212. 
They  may  be  bound  by  the  express  promise  of  their  agents  or  officers,  acting 
within  the  scope  of  their  authority,  or  such  promise  may  be  Implied  against 
the  corporation  from  the  acts  of  Its  agents  within  their  authority,  as  in  the 
case  of  natural  persons.  Smith  v.  First  Oong.  Meeting  House,  8  Pidc.  ITS; 
Bellows  v.  Banli,  2  Mason,  31,  Fed.  Cas.  No.  1,279. 

In  Lasalle  Co.  v.  Simmons,  snpra,  the  court  says: 

"The  declarations  of  the  commissioners  respecting  the  payment  of  the 
money  were  not  competent  evidence  against  the  county.  They  were  not  ma  le 
by  them  while  officially  representing  the  county  in  this  transaction.  Tl»e 
declarations  of  an  agent,  while  engaged  in  the  business  of  his  prinolpsl. 
respecting  a  particular  matter  then  depending,  are  a  part  of  the  res  gpstae 
of  the  transaction,  and  binding  on  the  principal;  bnt  those  made  out  of  the 
course  of  the  agency,  when  the  agent  is  not  acting  for  the  principal  In  the 
particular  transaction  concerning  which  they  are  made,  are  mere  hearsay. 
and  not  admissible  in  evidence  against  the  principal.  1  Greenl.  Ev.  H  lU. 
114;   Story,  Ag.  {f  134,  136." 

In  Railroad  Co.  v.  Ingles,  supra,  the  court  said: 

"The  doctrine  is  well  settled  that,  where  the  acts  of  the  agent  will  bind  the 
principal,  there  his  representations  and  statements  respecting  the  subject- 
matter  win  also  bind  him,  if  made  at  the  same  time,  and  constituting  part 
of  the  res  gestae.  Wherever  what  the  agent  did  is  admissible  in  evideace. 
then  whatever  he  said  on  the  subject  while  doing  It  is  also  evidence  against 
the  principal    The  court  therefore  did  not  err  in  admitting  this  testimony." 

The  committees  above  mentioned  were  in  the  performance  of  the 
duty  expressly  enjoined  upon  them  by  the  city,  and  the  statements 
in  their  reports  that  they  had  followed  the  rates  charged  in  Jnly, 
1868,  were  explanatory  of  the  rates  they  established,  and  there- 
fore said  statements  are  clearly  within  the  rule  enunciated  by  the 
foregoing  authorities.  The  same  remark  applies  to  the  actions 
of  the  council  and  mayor  in  accepting  and  approving  said  reports. 
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Defendants  further  suggest  that  it  does  not  appear  from  said 
statements  whether  the  time  referred  to  in  July,  1868,  was  prior 
or  subsequent  to  the  22d  day  of  that  month,  the  date  of  the  execu- 
tion of  the  contract.  This  suggestion,  I  think,  is  without  force. 
The  statement  is  that  the  committee  established  rates,  etc.,  "tak- 
ing as  a  guide,  as  near  as  can  be,  the  charges  and  rates  for  domestic 
purposes  charged  in  July,  1868."  The  obvious  meaning  of  this 
statement  is  that  the  charges  and  rates  therein  referred  to  pre- 
vailed, not  merely  on  a  particular  day  in  July,  but  during  said 
month.  I  hold  that  the  reports  above  mentioned,  and  the  ttctions 
of  the  city  council  and  mayor  thereon,  show  that  the  rates  fixed 
in  said  report  of  1870  were  the  rates  charged  by  the  assignors  of 
the  water  company  July  22,  1868. 

3.  The  next  defense  relied  on  is  that  complainants  are  not  enti- 
tled to  a  decree  annulling  the  ordinance  of  1897  for  the  reason 
that  complainants  have  violated,  and  are  still  violating,  a  mate- 
rial provision  of  said  contract,  by  taking  from  the  Los  Angeles 
river  more  than  10  inches  of  water,  measured  under  a  4-inch 
pressure;  citing  Pom.  £q.  Jur.  §§  1341,  1407.  Defendants  admit 
that  all  the  water  taken  from  the  river  prior  to  October  20,  1896, 
was  taken  with  the  consent  of  the  city,  as  provided  in  the  con- 
tract, and  it  does  not  appear  that  a  greater  quantity  was  being 
taken  when  this  suit  was  commenced,  March  4.  1897,  than  was 
taken  in  October,  1896;  but  defendants  claim  that  said  consent 
was  withdrawn  on  the  date  above-mentioned,  October  20,  1896. 
If  it  be  conceded,  as  claimed  by  defendants  (which,  however,  I  do 
not  decide),  that  the  provision  of  the  contract  limiting  the  quan- 
tity of  water  to  be  taken  from  the  river  without  the  previous  con- 
sent of  the  city  is  sufficiently  certain  for  enforcement,  or,  more 
specifically,  that  said  quantity  is  10  inches,  measured  under  a  4- 
inch  pressure,  still  the  consent  of  the  city  to  the  taking  of  a 
greater  quantity,  once  given,  cannot  be  withdrawn  during  the  life 
of  the  contract,  for  the  reason  that  large  expenditures  have  been 
made  by  complainants  in  reliance  upon  such  consent.  Rhodes  v. 
Otis,  33  Ala.  600;  Woodbury  v.  Parshley.  7  N.  H.  237;  Lacv  v. 
Arnett,  33  Pa.  St.  169;  Russell  v.  Hubbard,  59  111.  337;  Beall  v.  Mill 
CJo.,  45  Ga.  33;  Veghte  v.  Power  Co.,  19  N.  J.  Eq.  153;  Railroad  Co. 
▼.  Battle,  6^  N.  C.  546.  The  rule  enunciated  in  the  foregoing;  cita- 
tions has  also  been  recognized  and  applied  in  California.  Flickin- 
ger  V.  Shaw,  87  Cal.  126,  25  Pac.  208;  Grirashaw  v.  Belcher,  88  Cal. 
217,  26  Pac.  84;  Smith  v.  Green.  109  Cal.  228,  41  Pac.  1022.  From 
the  syllabus  of  the  case  last  cited  I  quote  as  follows : 

"As  a  general  rule,  one  wbo  rests  bis  claim  to  an  easement  on  a  verbal  con- 
tract alone,  unexecuted  and  unaccompanied  by  any  other  facts,  has  no  rights 
thereto  which  he  can  enforce;  yet  where  a  parol  license  to  take  half  the  wa- 
ters of  a  stream  has  been  executed,  and  Investments  have  been  made  upon  tlie 
faith  of  It,  the  license  is  Irrevocable." 

4.  Defendants  further  contend  that  complainants  have  so  acqui- 
esced in  the  action  of  the  council  in  the  fixing  of  water  rates  as 
to  estop  them  from  maintaining  the  present  suit,  and  also  have 
been  guilty  of  such  laches  in  not  sooner  seeking  an  injunction 
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against  the  infringement  of  their  rights  as  is  fatal  to  the  relief 
they  now  seek.  This  contention,  in  my  opinion,  is  not  well  taken. 
So  far  from  the  action  of  the  ci^  council  having  been  acquiesced 
in  by  the  complainants,  it  has  been  the  subject  of  repeated  pro- 
tests. But,  even  if  the  complainants  had  not  protested,  their 
acquiescence  in  ordinances  establishing  ratss  prior  to  the  year 
1896  would  not  be  acquiescence  in  the  ordinance  of  that  year,  for 
the  obvious  reason  that  the  last-named  ordinance  made  a  greater 
reduction  of  rates  than  any  previous  ordinance.  Without  refer- 
ence, however,  to  the  facts  that  the  ordinances  of  1896  and  1897 
made  greater  reductions  than  had  been  made  in  previoas  ordi- 
nances, it  may  be  stated  broadly  that  acquiescence  in  an  ordinance 
passed  one  year  cannot  be  acquiescence  in  an  ordinance  passed  the 
succeeding  year.  The  ordinances  passed  consecutively  through  a 
series  of  years,  beginning,  for  instance,  with  1880,  and  extending 
down  to  1889,  were  not  one  continuous  act  infringing  complain- 
ants' rights,  but  each  ordinance  was  a  separate  and  distinct  in- 
fringement, and  therefore  acquiescence  in  one  does  not  estop  the 
complainants  from  assailing  another. 

5.  Defendants  further  contend  that  if  the  limitation  in  the  con- 
tract of  July  22,  1868,  upon  the  power  of  the  city  to  fix  water  rates, 
be  valid,  the  ordinance  of  1897  is  void  upon  its  face,  and  does  not 
throw  any  cloud  upon  complainants'  rights  under  said  contract, 
nor  expose  their  property  to  forfeiture,  and  therefore  complainants 
have  adequate  remedies  at  law,  by  actions  for  collections  of  water 
rates;  citing  Water  Works  v.  Bartlett,  16  Fed.  615;  Alpers  t. 
City  and  County  of  San  Francisco,  32  Fed.  503;  and  Murphy  t. 
East  Portland,  42  Fed.  308.  This  contention  is  erroneoas,  in  its 
assumption  that  the  ordinance  referred  to  is  void  upon  its  face, 
and,  besides,  is  fully  answered  by  the  decision  on  demurrer  in 
the  case  of  Santa  Ana  Water  Co.  v.  Town  of  San'  Bnenaventara. 
supra.  That  case,  so  far  as  concerns  the  question  of  equitable 
jurisdiction,  is  in  all  essential  respects  similar  to  the  case  at  bar. 
This  is  not  true,  however,  of  any  of  the  three  cases  cited  by  de- 
fendants in  this  connection.  Moreover,  two  of  said  cases  (Alpers 
V.  City  and  County  of  San  Francisco,  supra,  and  Murphy  v.  East 
Portland,  supra),  so  far  fronii  supporting,  are,  in  one  respect 
against,  defendants'  contention.  They  hold,  it  is  trije,  that  the 
judiciary  will  not  restrain  the  passage  l^  a  municipal  corporatioa 
of  a  proposed  ordinance  upon  a  matter  within  the  legislative  dis- 
cretion of  such  corporation;  but  they  at  the  same  time  expressly 
recognize  the  competency  of  the  courts,  after  the  passage  of  such 
an  ordinance,  to  annul  or  arrest  its  enforcement  if  it  be  uncon- 
stitutional. The  case  mainly  relied  on  by  defendants,  howev^, 
is  that  of  Water  Works  v.  Bartlett,  supra,  in  which  the  court  held 
that  the  proposed  ordinance,  whose  adoption  was  songlit  to  be 
restrained,  if  void  at  all,  was  void  on  its  face,  and  that,  because 
everybody  is  presumed  to  know  the  law,  no  injury  conld  result 
therefrom.  The  very  essence  of  the  rule  there  enunciated  by  Jodge 
Saviryer  is  that  the  facts  which  nullify  the  ordinance  must  appear 
from  its  inspection;  the  theory  being  that  since  the  facts  appear 
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upon  the  face  of  the  ordinance,  and  everybody  in  presnined  to  ' 
know  the  law  applicable  to  such  facts,  the  ordinance  is  a  procla- 
mation of  its  own  nullity,  and  therefore  cannot,  in  contemplation 
of  law,  be  productive  of  harm.  Thus,  it  will  be  seen  that  the 
rule  is  extremely  technical;  and  Judge  Sawyer  himself,  while  en- 
forcing it,  as  be  in  effect  says,  under  the  constraint  of  precedents, 
freely  criticises  its  sevei-ity.  In  order  to  justify  the  application 
of  such  a  rule,  every  requirement  of  it  should  be  fully  met.  The 
reason  why  the  ordinance  in  Water  Works  v.  Bartlett,  supra,  if 
void  at  all,  would  have  been  void  upon  its  face,  was  that  the 
alleged  contractual  rights  which  it  attempted  to  devest  were 
granted  by  an  act  of  the  legislature  of  California  (that  of  April 
22,  1858),  which  act,  without  pleading  or  proof,  was  within  the 
court's  knowledge.  In  the  case  at  bar,  however,  the  ordinance, 
upon  its  face,  is  valid;  and  its  invalidity  appears  only  when  con- 
sidered in  connection  with  the  contract  of  July  22,  1868,  and  evi- 
dence showing  what  the  water  rates  were  at  that  date.  While 
the  court  takes  judicial  notice  of  the  ratifying  act  of  April  2, 
1870,  still,  since  the  provisions  of  the  contract  of  July  22,  1868, 
are  not  embodied  in  said  act,  I  am  not  sure  that  said  provisions 
are  matters  of  judicial  knowledge,  although  such  seems  to  be  the 
ruling  of  the  court  (one  of  the  justices  dissenting)  in  Brady  v. 
Page,  59  Cal.  52.  Conceding,  however,  that  the  court  will  take 
judicial  notice  of  all  the  provisions  of  said  contract,  still  the  one 
in  qnestion  simply  provides  that  water  rates  shall  not  be  reduced 
below  the  rates  then  charged  without  indicating  what  those  rates 
were;  and  therefore  the  invalidity  of  the  ordinance  appears,  not 
upon  its  face,  but  only  in  connection  with  extraneous  evidence 
of  what  the  rates  were  in  July,  1868,  and  for  this  reason  com- 
plainants have  adduced  that  evidence  in  the  present  case. 

Defendants,  in  one  of  their  briefs  filed  on  demurrer,  discussing 
the  branch  of  the  case  now  under  consideration,  say: 

"The  position  of  complainants'  counsel  seems  to  be  tbat,  merely  because 
they  can  contemplate  the  possibility  that  they  are  Intended  to  be  Included 
within  the  provislonB  of  the  ordinances  which  are  attacked  here,  they  can 
obtain  the  declaration  of  this  court  tbat  the  acts  of  the  conncil  are  void, 
irrespective  of  the  question  whether  anything  Is  ever  done  to  infringe  their 
rights  of  property  or  not  In  other  words,  they  claim  that  they  are  entitled 
to  have  the  theoretical  qnestion  of  law,  concerning  the  validity  of  their  con- 
tract and  the  invalidity  of  the  ordinance  In  question,  determined  by  this  court 
merely  for  their  own  satisfaction,  and  without  showing  that  any  irreparable 
damage  will  ensue  If  the  contract  is  valid,  and  the  ordinances  are  void.  If 
the  contract  Is  void,  and  the  ordinances  are  valid,  the  complainants  have  no 
equity;  and  If,  on  the  other  hand,  the  contract  Is  valid,  and  the  ordinances 
are  void,  then  no  damage  can  result  to  complainants,  in  contemplation  of 
law,  as  the  city  is  not  doing  or  attempting  to  do  anything  tbat  will  In  any 
way  Interfere  with  the  property  of  complainants." 

These  comments  do  not  correctly  present  the  situation  as  dis- 
closed by  the  pleadings  and  proofs.  Under  the  circumstances  of 
this  case,  the  ordinance  itself  is  an  infringement  of  complainants'^ 
property  rights,  because  it  hinders  them  in  the  collection  of  that 
compensation,  to  which  they  are  entitled  under  the  contract  of 
1868;  and  it  is  idle  to  say  that  relief  cannot  be  had  in  equity- 


Digitized  by 


Google 


748  88  FEDERAL  REPORTER. 

^  because  the  power  and  duty  of  the  city  ended  with  the  passage 
of  the  ordinance,  and  no  effort  is  now  being  made  by  the  city  for 
its  enforcement.  The  ordinance,  by  reason  of  the  severe  pains  and 
penalties  which  apparently  fortify  it,  is  daily,  hourly,  and  mo- 
mentarily enforcing  itself.  The  defendants  must  eitiier  submit 
to  the  terms  of  the  ordinance,  or  incur  unusually  onerous  expendi- 
tures. It  is  reasonably  certain  that  if,  with  the  ordinance  stand- 
ing, they  were  to  undertake  the  collection  of  rates  in  excess  of 
those  prescribed  in  the  ordinance,  they  would  be  resisted  at  erery 
point  by  the  consumers  of  water,  and  thus  be  driven  to  innumer- 
able actions  at  law.  Besides,  should  they,  in  any  instance,  suc- 
ceed in  collecting  without  an  action  a  higher  rate  than  the  ordi- 
nance prescribes,  it  is  equally  certain  that  they  would  thereby 
bring  upon  themselves  protracted  and  heavy  litigation,  having  for 
its  object  forfeiture  of  tiieir  entire  system  of  works.  Surely  these 
injuries  are  irreparable,  and  actions  at  law,  so  far  from  being  ade- 
quate to  the  exigencies  of  the  situation,  are,  as  complainants,  in 
their  brief,  forcibly  put  it,  mere  mockeries  of  a  remedy. 

Defendants  further  suggest  that  the  equitable  relief  prayed  for 
by  the  complainants  ought  not  to  be  granted  for  the  reason  that 
a  decree  annulling  the  ordinance  of  1897  could  not  become  final 
until  afSrmed  on  appeal  by  a  court  of  last  resort,  and  that  before 
this  could  take  place  the  year  for  which  the  ordinance  was  passed 
will  have  expired.  This  suggestion,  in  my  opinion,  is  without 
force.  If  the  views,  which  I  have  already  expressed  are  correct, 
complainants'  rights  under  the  contract  of  July  22,  1868,  cannot 
be  adequately  protected  in  any  other  way  than  by  an  annulment 
of  said  ordinance;  and  the  possibility  or  probability  that  the  en- 
forcement of  a  decree  to  that  effect  may  be  postxwned  by  an  appeal 
until  the  ordinance  expires  of  its  own  limitation  affords  no  rea- 
son for  a  denial  by  this  court  of  the  relief,  to  which  it  finds  the 
complainants  entitled.  In  San  Diego  Water  Co.  v.  City  of  San 
Diego,  118  Cal.  556,  50  Pac.  633,  which  was  a  suit  to  annul  a  city 
ordinance,  the  trial  in  the  lower  court  was  had  after  the  expira- 
tion of  the  year  covered  by  the  ordinance;  and,  although  the  deci- 
sion of  the  supreme  court  in  bank  was  not  rendered  until  more 
than  six  years  thereafter,  and  specially  adverts  to  the  date  of  the 
trial  in  the  lower  court,  the  case  was  sent  back  for  a  new  trial. 

My  conclusions  are  that  the  contract  of  July  22,  1868,  between 
the  city  of  Los  Angeles  and  the  assignors  of  the  water  company, 
in  so  far  as  said  contract  provides  that  the  city  shall  not  reduce 
water  rates  below  those  charged  at  said  date,  is  valid,  and  that 
Ihe  ordinance  of  1897,  which  was  passed  pursuant  to  constitutional 
and  legislative  requirements  of  the  state  of  California,  does  reduce 
water  rates  below  the  minimum  so  prescribed,  thereby  impairing 
the  obligation  of  said  contract,  and  should  be  annoUed.  A  de- 
cree conformable  to  this  opinion  will  be  entered. 
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8PKEB  V.  BOARD  OF  COUNTY  COM'RS  OF  KEARNEY  COUNTY,  KAN. 
(Clrcnit  Oonrt  of  Appeals,  Eighth  CIrcalt    Jane  20,  1888.) 
No.  1,003. 

1.  ConwTiBs— Oroawization—  Powers  op  Tbmporabt  Boabd  of  Commission- 

ers. 

Under  Gen.  St  Kan.  1889,  par.  1677  et  seq.,  proyldlng  for  the  organlza.' 
tlon  of  new  counties,  and  authorizing  the  governor  to  appoint  temporary 
officers,  on  whose  (luallflcation  "the  county  shall  be  deemed  to  be  duly 
organized,"  a  temporary  board  of  commissioners  so  appointed  has  power 
to  audit  claims  for  legitimate  county  expenses,  and  to  issue  warrants 
tb«refor. 

2.  JoDGMEST— Conformity  to  Issues. 

A  general  Judgment  for  defendant,  which  does  not  dearly  show  that 
It  rests  solely  on  a  plea  that  the  action  was  prematurely  brought,  cannot 
be  sustained  by  the  snfilciency  of  that  plea  and  of  the  proof  under  It, 
where  the  plea  in  abatement  Is  joined  with  pleas  In  bar  In  the  same  action. 

8.  Appeal  asd  Ebbob— Review— Question  not  Presented  to  Tbial  Court. 
In  an  action  on  county  warrants,  a  plea  in  abatement  on  the  ground 
that  the  warrants  were  not  presented  to  the  county  treasurer  for  payment 
before  suit  brought,  which  was  not  presented  to  the  trial  court  for  decision, 
will  not  be  considered  by  an  appellate  court,  where  it  does  not  appear 
that  the  failure  to  present  the  warrants  was  prejudicial  to  the  county. 

4.  CouNTy  Warrants— Validity — Evidkncb  of  Ovkkibsue. 

A  contention  that  county  warrants  In  suit  are  void  because  issued  after 
the  limit  in  amount  authorized  by  statute  had  been  passed  is  not  sup- 
ported by  proof  that  the  warrants  In  suit  were  issued  in  the  order  of  the 
numbers  they  bear,  and  that  warrants  bearing  lower  numbers  than  any 
in  suit  were  issued  to  an  aggregate  amount,  which  still  left  a  margin 
within  which  others  might  legally  be  issued. 

5.  Tbial — Oibkction  of  Verdict- Pbovinck  of  Court. 

It  Is  only  when  the  evidence  upon  an  issue  is  free  from  conflict,  or  to 
clear  and  convincing  that  all  reasonable  men  who  exercise  an  honest 
Judgment  upon  It  are  compelled  to  reach  the  same  conclusion,  that  the 
court  Is  Justified  in  withdrawing  the  question  from  the  Jury. 

6.  OotrNTiBs— Tbmporaby  Commissioners— Employment  of  Counsei. 

A  temporary  board  of  commissioners,  appointed  under  the  laws  of 
Kansas  on  the  organization  of  a  new  county,  has  power  to  employ 
attorneys  to  .protect  the  interests  of  the  county,  and  advise  Its  officers, 
until  the  election  of  a  county  attorney. 

7.  County  Wabrants- Presumption  of  Validitt— Evidence  to  Imfbach. 

Warrants  Issued  by  a  board  of  county  covmlsaioners  having  authority 
to  allow  claims  against  the  county,  In  payment  of  claims  regularly 
allowed,  are  prima  facie  evidence  of  the  Just  Indebtedness  of  the  county; 
and  where  a  warrant  in  suit  purported  to  be  issued  in  payment  for  the 
services  of  an  attorney  previously  employed  by  the  board,  and  was  in 
Itself  reasonable  in  amount,  the  fact  that  other  warrants,  aggregating 
a  large  amount,  were  also  Issued  on  the  same  day  to  the  same  person, 
does  not  authorize  the  court  to  withdraw  from'  the  Jury  the  question  of 
the  validity  of  the  warrant  In  question,  and  direct  a  verdict  on  the 
assumption  of  its  invalidity. 

8.  Same— Support  of  Poor — Power  of  Commissioners. 

Under  the  statutes  of  Kansas  requiring  counties  to  support  the  poor, 
and  the  boards  of  commissioners  to  levy  taxes  for  the  purpose  (Gen.  St, 
1889,  pars.  4030,  4061),  neither  the  fact  that  no  levy  for  the  purpose  had 
been  made  in  a  county  newly  organized,  nor  that  the  Immediate  care  of 
poor  persons  devolved  on  city  or  township  officers,  wlU  Invalidate  war> 
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rants  Issued  by  the  board  In  payment  of  indebtedness  Incurred  In  nip- 
portlng  the  poor. 

fl.  Saxb — Defenses — iRBEouiiABiTT  nt  IssuAircE. 

Gen.  St  Kan.  1888,  pars.  16S8,  1661,  make  It  unlawful  for  a  county 
board  to  allow  claims  (with  certain  exceptions)  except  at  a  regular  meet- 
ing, and  that  violation  of  the  requirement  by  commissioners  shall  be  a 
misdemeanor,  punishable  by  fine.  fleM,  that  where  warrants,  regular 
on  their  face,  were  issued  In  payment  of  claims,  the  county  could  not 
defend  against  them  In  the  hands  of  a  purchaser  on  the  ground  merely 
that  they  were  Irregularly  Issued,  in  that  the  claims  were  allowed  at  a 
special  meeting  of  the  board. 

Id   MUNICIPAI-  COBPORATIOHS  —  EvrDBHCEB  OF  DbBT  —  BsTOFPBL  TO  QOBSTIOH 

Regularity. 

A  municipal  corporation  which,  by  the  regularity  of  the  execution  of 
evidences  of  its  debts,  which  is  apparent  upon  their  face,  induces  persons 
to  buy  them,  is  thereby  estopped  from  denying  their  validity  or  effect 
on  the  ground  that,  in  their  execution  or  in  the  preliminary  proceedings 
which  warranted  their  execution,  its  officers  failed  to  comply  with  some 
law  or  rule  of  action  relative  to  the  mere  time  or  manner  of  their  pro- 
cedure, with  which  they  might  have  compiled,  but  which  they  negligently 
disregarded. 
11.  Fbobbal  Courts  —  Following  State  Dxcisions— Constbuctioh  of  Stat- 

CTBS 

Decisions  of  state  courts  as  to  their  statutes,  which  affect  the  validity 

of  contracts  between  citizens  of  different  states  which  were  made,  or 
under  which  rights  were  acquired,  before  there  was  a  Judicial  construc- 
tion of  the  statute  which  seemed  to  authorize  the  contracts,  are  not 
obligatory  upon  the  courts  of  the  United  States. 

IS.  Same— Effect  of  Invalidity  of  Statute. 

The  question  as  to  what  effect  the  Invalidity  of  a  legislative  act  creat- 
ing a  township  has  upon  the  validity  of  warrants  Issued  for  indebted- 
ness incurred  by  such  township,  in  the  hands  of  purchasers  who  are 
citizens  of  another  state,  is  one  upon  which  a  federal  court  is  not  con- 
cluded by  a  state  decision,  rendered  after  the  warrants  were  purchased. 

18.  Municipal  Cobpobations— Estoppel  to  Dent  Corporate  Existenck. 

Where,  by  a  legislative  act,  an  unorganized  county  was  attached  to 
another  county,  and  by  existing  statutes  it  thereby  became  a  township 
of  the  latter  county,  and  under  such  statutes  was  organized  and  assumed 
to  act  as  such,  without  question  by  the  state  or  its  Inhabitants  until  it 
was  organized  as  a  county,  warrants  issued  after  the  county  was  organ- 
ized, based  on  obligations  incurred  by  the  township,  cannot  be  avoided 
In  the  hands  of  third  persons  to  whom  they  were  sold,  on  the  ground 
that  the  act  by  which  the  unorganized  county  was  attached  to  the  olAtr 
county  was  unconstitutional. 

14.  Same— Db  Facto  Corporations. 

In  such  case  the  township  was  not  organized  under  color  of  the  uncon- 
stitutional act,  but  by  virtue  of  the  general  Btatutes,  and  its  acts  frere 
those  of  a  de  facto  township. 

U.  Same— Acting  under  Unconbtitutional  Statute. 

The  acts  of  a  de  facto  corporation  under  an  unconstitntlonal  law,  be- 
fore its  Invalidity  Is  challenged  in  or  declared  by  the  Judicial  department 
of  the  government,  cannot  be  avoided  as  against  the  Interests  of  the 
public  or  of  third  parties  who  have  acted  or  invested  in  good  faith  in 
reliance  upon  their  validity  by  any  ex  post  facto  declaration  or  decision 
that  the  law  under  which  it  acted  was  void. 

In  Error  to  the  Circuit  Court  of  the  United  States  tor  the  District 
of  Kansas. 

Frederic  D.  Fuller  and  F.  P.  Lindsay  (George  H.  Whitcomb,  on 
brief),  for  plaintiff  in  error. 
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Samuel  B.  Peters  (M.  G.  Kelso  and  John  0.  Nicholson,  on  brief),  for 
defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  questions  presented  by  this  case 
relate  to  the  validity  of  certain  county  warrants  issued  by  the  board 
of  county  commissioners  of  Kearney  county,  in  the  state  of  Kansas, 
in  the  year  1888.  These  questions  are  raised  by  exceptions  to  in- 
structions given  to  the  jury  to  the  effect  that  the  plaintiff  in  error,  EL 
C.  Speer,  was  not  entitled  to  recover  upon  the  warrants  on  the  evi- 
dence in  the  record  at  the  close  ef  the  trial.  Speer  was  a  bona  fide 
purchaser  of  the  warrants  in  the  open  market.  Counsel  for  the  county 
present  many  propositions  in  support  of  the  instructions  of  .the  court 
Some  of  them  challenge  the  validity  of  all  the  warrants.  Others 
attack  specific  warrants  only.  Some  were  disregarded  or  overruled, 
while  others  were  sustained  by  the  court  below.  We  can  state  them 
most  clearly,  and  dispose  of  them  most  satisfactorily  and  speedily, 
by  considering  them  seriatim. 

The  first  proposition  of  the  counsel  for  the  county  is  common  to  all 
the  warrants,  and  it  was  overruled  by  the  court  below.  It  is  that  the 
board  of  county  commissioners  had  no  power  to  issue  these  warrants, 
because  it  was  a  temporary  board,  appointed  by  the  governor  of  Kan- 
sas under  thi  act  of  the  legislature  of  that  state  relating  to  the  organ- 
ization of  new  counties.  Gen.  St.  Kan.  1889,  pars.  1577-1594.  That 
question,  however,  has  been  considered  and  decided  against  the  county 
by  this  court  in  Board  v.  McMaster,  32  TJ.  S.  App.  367,  370, 15  C.  C.  A. 
353,  355,  and  68  Fed.  177, 179;  and,  after  a  careful  review  of  the  argu-' 
ments  on  the  subject,  we  are  constrained  to  adhere  to  the  views  there 
expressed. 

The  statutes  of  Kansas  provide  that: 

"The  board  of  county  commissioners  of  each  county  shall  have  power,  at 
any  meeting:  •  •  •  Second,  to  examine  and  settle  all  accounts  of  the  re- 
ceipts and  expenses  of  the  connty,  and  to  examine  and  settle  and  allow  all 
accounts  chargeable  against  the  connty;  and  when  so  settled,  they  may  issue 
county  orders  therefor,  as  provided  by  law."    Glen.  St  Kan.  1889,  par.  1630. 

The  act  relating  to  the  organization  of  new  counties  empowers  the 
governor,  upon  a  proper  memorial  and  upon  adequate  returns  showing 
the  population  and  the  value  of  the  property  in  the  county,  to  appoint 
three  persons,  citizens  of  said  unorganized  county,  to  act  aa  commis- 
sioners, provides  that,  "from  and  after  the  qualification  of  the  county 
officers  appointed  under  this  act,  the  said  county  shall  be  deemed  to  be 
duly  organized,"  and  authorizes  these  commissioners  to  divide  the 
county  into  townships,  to  prepare  a  polling  list  of  the  legal  voters  in 
each  township,  to  give  notice  of  an  election  for  the  choice  of  township 
and  county  officers  and  of  the  permanent  connty  seat  of  the  county, 
and  to  canvass  the  votes  at  the  election.  Gen.  St.  1889,  pars.  1577, 
1682,  1584,  1587. 

It  is  manifest  from  these  provisions  that  duties  were  imposed 
upon,  and  powers  were  vested  in,  these  commissioners,  whose  dis- 
charge and  exercise  required  them  to  incur  indebtedness  on  behalf  of 
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the  new  connty;  and  as,  from  the  nature  of  the  case,  such  a  coonty 
coald  not  have  funds  on  band  with  which  to  discharge  such  a  debt, 
the  inference  is  natural  and  logical  that  it  was  the  purpose  of  the  leg- 
islature to  empower  the  commissioners,  not  only  to  incur  debts,  but  to 
allow  such  claims  and  to  issue  such  county  warrants  as  were  requisite 
to  enable  them  to  discharge  the  duties  imposed  upon  them.  When, 
in  addition  to  this  consideration,  the  express  provision  of  the  act  that, 
upon  the  qualification  of  the  temporary  county  officers,  the  county 
shall  be  deemed  duly  organized,  is  noticed,  this  inference  becomes 
irresistible,  and  there  is  no  logical  escape  from  the  conclusion  that  the 
temporary  board  of  county  commissioners  was  invested  with  the  same 
powers  as  those  given  to  the  permanent  board  to  incur  debts,  to  allow 
claims,  and  to  issue  county  warrants  for  legitimate  county  expenses. 

Another  proposition  urged  to  support  the  instruction  of  the  court 
to  return  a  verdict  for  the  county  is  that  the  action  upon  all  these  war- 
rants was  premature,  because  they  were  not  presented  to  any  county 
treasurer  of  the  coun^  for  payment  before  the  action  was  commenced. 
The  fact  is  that  they  were  presented  during  the  year  1888,  after  the 
appointment  and  qualification  of  the  temporary  county  commissioners, 
and  before  the  election  of  any  permanent  officers  of  the  county,  to  one 
W.  P.  Loucks,  who  was  acting  as  county  treasurer,  and  who  indorsed 
upon  them  the  fact  and  the  dates  of  presentation,  together  with  the 
words:  "Not  paid  for  want  of  funds.  W.  P.  Loucks,  County  Treas- 
urer." Conceding,  but  not  deciding,  that  an  action  upon  a  county 
warrant,  before  it  is  presented  to  the  county  treasurer  for  payment. 
Is  prematurely  brought  (Dill.  Mun.  Corp.  §  501;  Daniel,  Neg.  Inst.  §§ 
430,  908;  City  of  Central  v.  Wilcoxen,  3  Colo.  566;  Vamer  v.  Inhabit- 
,ants  of  Nobleborongh,  2  Greenl.  121 ;  Benson  v.  Inhabitants  of  Cannel, 
8  Greenl.  112;  Pease  v.  Inhabitants  of  Cornish,  19  Me.  191;  Dal- 
rymple  v.  Whitingham,  26  Vt  346),  and  that  Loucks  was  not  the 
county  treasurer  of  this  county  when  these  warrants  were  presented  to 
him  (Atchison,  T,  &  S.  F.  B.  Co.  v.  Board  of  Com'rs  of  Kearney  Co. 
[Kan.  Sup.]  48  Pac.  583,  585),  there  are  two  reasons  why  the  judgment 
against  the  plaintiff  cannot  be  sustained  upon  this  ground,  nie 
first  is  that  the  only  instruction  which  this  d^ense  would  warrant 
was  an  instruction  that  the  jury  should  find  that  the  action  was  pre- 
maturely brought,  because  payment  had  not  been  demanded  of  the 
county  treasurer,  and  the  only  judgment  which  this  defense  would 
justify  was  a  judgment  for  the  defendant,  without  prejudice  to  a 
subsequent  action  on  the  same  warrants,  while  the  instruction  given 
was  that  the  plaintiff  could  not  recover,  and  the  judginent  rendered 
was  a  general  judgment  for  the  defendant  on  the  merits.  'Rie  de- 
fendant had  joined  several  pleas  in  bar  with  this  plea  in  abatemmt 
in  its  answer;  and  the  general  instruction  and  judgment  for  the 
defendant,  without  specifying  upon  which  defense  it  was  based,  ren- 
ders all  the  issues  presented  in  the  case  res  adjudicate,  and  consti- 
tutes a  bar  to  all  future  actions  upon  these  warrants.  A  general 
judgment  for  the  defendant,  which  does  not  clearly  show  that  it  rests 
solely  upon  a  plea  that  the  action  was  prematurely  brought,  cannot 
be  sustained  by  the  sufficiency  of  that  plea  and  of  the  proof  to  sustain 
it,  where  the  plea  in  abatement  is  joined  with  pleas  in  bar  in  the 
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same  action.  House  t.  Mullen,  22  WalL  42,  46;  Four  Hnndred  and 
Twenty  Min.  Ck).  v.  Bullion  Min.  Co.,  9  Fed.  Cas.  592,  599  (No.  4,989), 
3  Sawy.  634;  Sheldon  v.  Edwards,  35  N.  Y.  279,  287,  288;  U.  S.  v. 
Pine  Kiver  Logging  &  Improvement  Co.,  49  U.  S.  App.  24,  35,  24 
C.  C.  A.  101,  107,  and  78  Fed.  319,  325.  The  seeond  reason  why  the 
judgment  cannot  be  sustained  on  this  gronnd  is  that  this  objection 
was  not  presented  to  the  court  below  for  decision,  and  was  not  con- 
sidered either  by  the  court  or  by  counsel  on  either  side  at  the  trial. 
It  is  plain  that  the  objection  has  little,  if  any,  merit,  and  that  it  could 
easily  have  been  removed  if  it  had  been  seasonably  called  to  the  atten- 
tion of  the  plaintiff.  He  could  have  dismissed  this  action,  made  his 
demand,  and  brought  another.  Perhaps  he  could  have  proved  that 
a  demand  had  been  made  of  the  county  treasurer  after  the  permanent 
officers  of  the  county  had  been  elected.  No  statute  of  the  state  has 
been  called  to  our  attention  which  makes  a  presentation  or  a  demand 
of  payment  of  these  warrants  an  indispensable  prerequisite  to  the 
maintenance  of  an  action  upon  them.  If  a  demand  of  tiieir  payment 
was  necessaiy,  that  necessity  grew  out  of  the  fact  that,  under  the  gen- 
eral rules  of  law,  the  drawer  of  a  draft,  check,  or  order  is  not  liable 
to  suit  upon  it  until  after  its  presentation  to  the  drawee  for  payment; 
and  if,  at  any  time  before  this  action  was  commenced,  the  holder  of 
these  warrants  formally  or  informally  asked  the  county  treasurer  to 
pay  them,  and  he  refused,  such  a  request  undoubtedly  removed  the 
objection.  Pease  v.  Inhabitants  of  Cornish,  19  Me.  191,  193.  In 
Kelley  t.  Mayor,  etc.,  4  Hill,  263,  266,  it  was  held  that  if  it  affirma- 
tively appeared  that  the  municipality  had  not  suffered,  and  could  not 
suffer,  any  loss  from  want  of  presentment  or  of  notice  of  nonpayment 
of  such  a  warrant,  neither  was  necessary.  It  is  hardly  possible  that 
the  county  of  Kearney  can  have  suffered  any  loss  from  the  failure  to 
present  and  demand  the  payment  of  these  warrants.  It  is  very  prob- 
able that  it  could  have  found  and  paid  them,  if  it  had  been  anxious  to 
do  so.  A  defendant  cannot  be  permitted  to  present  for  the  first  time 
in  an  appellate  court  an  objection  to  the  plaintiff's  recovery  so  easily 
removed,  which  he  passed  in  silence  at  the  trial. 

It  is  contended  that  the  warrants  are  void,  and  that  the  plaintiff 
was  not  entitled  to  recover  upon  them,  because  they  were  issued  in 
violation  of  the  limitation  prescribed  by  paragraphs  1886  and  1887, 
Gen.  8L  Kan.  1889.  Paragraph  1886  provides  that  the  board  of 
coanly  commissioners  shall  not  levy  upon  the  taxable  property  of  the 
county  for  current  expenses  of  the  county  for  any  one  year  in  excess 
of  1  per  cent,  upon  a  valuation  of  15,000,000  and  under;  and  para- 
graph 1887  forbids  a  board  of  coun^  commissioners  or  county  clerk 
to  issue  county  warrants  or  orders  in  any  one  year  to  a  greater 
amount  than  the  amount  of  the  county  tax  levied  in  the  same  year 
to  defray  county  charges  and  expenses,  less  the  amount  levied  for  de- 
linquendes.  The  proclamation  of  the  governor  appointing  the  tempo- 
rary county  commissioners,  which  was  made  on  March  27,  1887,  de- 
clared the  value  of  the  taxable  property  in  the  county  to  be  11,079,081, 
exclusive  of  railroad  property,  and  the  value  of  the  taxable  prop- 
erty of  railroads  credited  to  this  county  was  {266,959.20.  This  made 
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the  entire  taxable  property  of  the  county  at  that  time  f  1,346,040.20. 
The  amount  of  warrants  issuable  under  the  limitation  in  paragnipb 
1887  was,  upon  this  basis,  |13,460.40.  On  August  1,  1888,  the  state 
board  of  equalization  reduced  the  valuation  of  the  taxable  property 
of  this  county,  exclusive  of  railroad  property,  to  f934,160.20.  but  left 
the  valuation  of  the  railroad  property  $260,959.20.  Tliis  made  the 
value  of  the  taxable  property  of  the  county  $1,201,119.40,  and  the 
limit  of  the  amount  of  issuable  warrants  $12,011.19.  All  the  war- 
rants in  suit  were  issued  in  the  year  1888.  Tliey  all  bear  numbers 
higher  than  34,  and  there  is  evidence  that  they  were  issued  in  the 
order  of  their  numbers.  There  is,  however,  no  evidence  in  this  record 
which  shows  to  what  amount  warrants  had  been  issued  when  any  of 
those  here  in  question  were  emitted  by  the  county,  except  the  fact  that 
warrants  to  the  amount  of  $10,625.76  had  been  issued  before  warrant 
number  34  was  issued,  liiis  fact  alone  was  clearly  insufficient  to 
prove  that  any  of  the  plaintiff's  warrants  were  issued  aft^  the 
limitation  of  the  statnte  had  been  reached.  On  the  most  favorable 
basis  for  the  county,  the  board  of  county  commissioners  was  aathor- 
ized  to  issue  warrants  to  the  amohnt  of  $12,011.19,  while  the  utmost 
amount  proved  to  have  been  issued  before  these  in  suit  was  $10,625.75; 
and  these  warrants  come  supported  by  the  presumption  that  the  of- 
ficials who  issued  them  did  not  violate,  but  faithfully  obeyed,  the  law. 
Another  claim  of  the  county  is  that  these  warrants  were  all  frandn- 
lently  issued,  without  any  consideration.  Tliere  is  evidence  in  this 
record  which  tends  strongly  to  support  this  position.  The  temporary 
board  of  county  commissioners  of  this  county  issued  warrants  to  the 
amount  of  $137,543.02;  it  issued  warrants  to  the  amount  of  $21,181.60 
for  attorneys'  fees ;  it  issued  warrants  to  the  amount  of  $4,275.27  to 
one  of  its  members;  and  it  did  all  this  in  less  than  eight  months.  If 
the  court  below  had  been  trying  the  facts  in  this  case,  and  had  reached 
the  conclusion  that  these  warrants  were  fraudulently  issned.  perhaps 
we  should  not  have  disturbed  the  result.  The  evidence  may  be  sofB- 
cient  to  warrant  that  conclusion.  But  that  is  not  the  question  before 
this  court,  nor  was  it  the  question  before  the  court  below.  This  was 
not  a  trial  by  the  judge,  but  by  the  jury;  and  it  was  the  province  of 
the  jury  to  determine  every  question  of  fact  concerning  which  the  evi- 
dence was  conflicting, — every  question  of  fact  the  answer  to  which 
was  uncertain.  It  is  only  when  the  evidence  is  free  from  conflict,  or 
so  cloar  and  convincing  that  all  reasonable  men  who  exercise  an  hon- 
est judgment  upon  it  are  compelled  to  reach  the  same  condnsion. 
that  the  court  is  justified  in  withdrawing  the  question  from  the  Jnrr. 
Railwav  Co.  v.  Jarvi,  10  U.  8.  App.  439,  451,  3  0.  C.  A,  433,  438,  and  53 
Fed.  65";  70;  Drake  v.  Stewart,  40  U.  S.  App.  173, 178,  22  C.  C.  A.  104. 
107.  and  76  Fed.  140,  143;  Railway  Oo.  v.  Hall.  87  Fed.  170.  Now. 
while  the  testimony  in  this  record  may  be  sufficient  to  warrant  a  rer- 
dict  that  some  of  the  warrants  issued  by  this  temporary  board  mnst 
have  been  fraudulently  issued  without  adequate  consideration,  it  is 
not  so  free  from  conflict,  nor  is  it  so  clear  and  convincing,  that  it  can 
truthfully  be  said  that  reasonable  men  might  not  honestly  draw  the 
conclusion  from  it  that  some,  if  not  all,  of  the  warrants  in  soit, 
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honeetlj  issued  for  a  sufBdent  consideratiaa.  Take,  for  example, 
tbe  first  warrant  regarding  which  the  court  initmcted  the  jury  to  find 
for  the  defendant.     It  reads: 

"No.  93.  Coonty  Olerk's  Office.  $245.00. 

"Lakln,  ECanaas,  Jnlr  8,  1888. 

"Treasurer  Kearney  County,  Kansas:  Pay  to  L.  J.  Webb  or  bearer  the 
sum  of  two  taondrect  And  forty-five  and  x/100  dollars,  for  serrlces  for  coun- 
sel for  Kearney  county,  out  of  any  money  In  the  treasury  not  otherwise 
appropriated.     By  order  of  the  board  of  county  commissioners. 

"J.  H.  Waterman,  Qerk.  W.  J.  Price,  Chairman." 

Indorsed:  "Presented  for  payment,  July  8rd,  A.  D.  1888,  bnt  not  paid  tor 
want  of  funds.  W.  P.  Loucks,  Ooonty  Treasurer. 

"Registered  No.  86. 

"[Seal  County  Clerk,  Kearney  County,  Kansas.]" 

This  order  was  introduced  in  evidence.  It  was  supported  by  a  reso- 
lution of  tbe  board  adopted  April  3,  1888,  that  «F.  P.  Lindsay,  of 
Lakin,  E^ansas,  and  Webb,  Campbell  &  Spencer,  of  Topeka,  Kansas, 
be,  and  they  are  hereby,  employed  to  represent  this  board,  and  to  pro- 
tect the  interests  of  Kearney  county  until  a  county  attorney  is  elect- 
ed,' by  the  fact  that  the  claim  of  Webb  for  these  serrices  was  allowed 
by  the  board,  and  by  the  fact,  which  was  drawn  from  him  on  his  crose- 
ezamination,  that  ^e  temporary  county  clerk  had  testified  in  another 
action  that  L.  J.  Webb  rendered  services  for  Kearney  county  as  an 
attorney  at  law  between  April  3,  1888,  and  July  2, 1888,  and  that  this 
warrant  was  issued  to  him  on  account  of  his  retainer.  It  is  true  that 
this  evidence  was  met  by  the  testimony  of  the  same  witness  that  Webb 
had  rendered  no  services  to  the  county  prior  to  July  2,  1888 ;  that  five 
warrants  were  issued  to  him  on  July  3,  188S;  and  that  the  aggregate 
amount  of  the  warrants  issued  to  him  was  $12,163.94,  while  the  sum 
total  of  all  the  warrants  which  the  board  issued  was  $137,543.02.  We 
do  not  doubt  that  the  employment  by  this  board  of  attorneys  to  render 
l^;al  services  which  were  worth  $12,163.94,  if  such  services  were  ever 
rendered,  was  an  indefensible  and  wanton  abuse  of  its  power.  But  it 
is  no  less  certain  tliat  the  board  had  authority  to  employ  attorneys 
to  give  legal  advice,  and  to  render  such  services  as  the  county  and  its 
ofiQcers  required  to  enable  them  to  enforce  the  rights  and  protect  the 
interests  of  the  former,  and  to  enable  the  latter  to  discharge  the  duties 
imposed  upon  them  in  a  just  and  legal  manner.  There  was  no  county 
attorney,  and  the  only  way  the  county  oflBcers  could  obtain  needed 
legal  advice  and  services  was  through  the  employment  of  attorneys. 
Board  of  Com'rs  v.  McMaster,  32  U.  8.  App.  367,  370,  15  C.  0.  A.  353, 
355,  and  68  Fed.  177, 180;  Ck)mmi8sioner8  v.  Brewer,  9  Kan.  307,  317; 
Huffman  v.  Commisffloners,  23  Kan.  11)7,  198.  Whether  or  not  this 
particular  warrant  for  $245  was  honestly  issued,  in  payment  of  the 
fair  value  of  such  services,  or  was  fraudulently  issued,  without  an 
adequate  consideration,  was  a  question  fairly  presented  by  this  evi- 
dence; but  we  are  unable  to  say  that  the  evidence  was  so  conclusive 
against  its  validity  that  the  court  could  rightfully  withdraw  this  issue 
from  the  jury.  Tbe  warrant  itself  was  prima  facie  proof  of  the 
validity  of  the  claim  it  evidenced.  The  board  was  empowered  to  hear 
and  determine  claims  against  tbe  county,  and  to  issue  warrants  there- 
for.    These  warrants  evidence  the  decision  and  judgment  of  the  board 
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diat  the  county  is  justly  indebted  to  the  holders  thereof  in  tlte  amounts 
stated  therein.  They  are  not  condnsive  evidence  of  the  ind^tedness 
they  admit.  The  county  may  defeat  them  by  pro(rf  that  they  woe 
without  consideration,  that  they  were  fraudulently  issued  to  the  dam- 
age of  the  county,  or  that  the  incurrence  of  the  debts  and  the  allow- 
ance of  the  claims  they  evidence  were  beyond  the  jnrisdiction  of  the 
board.  But  the  presumption  is  thai  the  action  of  the  board  was  right 
and  just,  and  the  burden  of  establishing  these  defenses  is  open  the 
county.  Until  one  of  them  is  established,  the  warrants  are  prima 
facie  evidence  of  just  debts  of  the  county,  upon  which  the  holda  is 
entitled  to  judgment  in  any  court  of  competent  jurisdiction.  Wall 
V.  County  of  Monroe,  108  U.  S.  74,  77;  Thompson  v.  Searcy  Oo.,  12 
U.  8.  App.  618,  627,  6  a  C.  A.  674,  679,  and  57  Fed.  1030,  1036; 
Board  of  Com'rs  v.  Bherwood,  27  U.  8.  App.  458,  464,  11  C.  C.  A.  507, 
511,  and  64  Fed.  103,  107;  Commissioners  v.  Keller,  6  Kan.  511,  523. 
The  answer  to  the  question  whether  one  of  these  defenses  had  been 
established  at  the  close  of  the  evidence  in  this  case,  after  the  resolation 
of  employment,  the  evidence  that  this  warrant  was  issued  on  account 
of  the  retainer  of  Webb,  and  the  prima  facie  proof  of  indebtedness 
which  the  warrant  made,  was  too  doubtful  to  justify  the  court  below 
in  substituting  its  finding  for  that  of  the  jnrv.  A  careful  considera- 
tion of  all  the  evidence  relative  to  each  of  the  other  warrants  in  issue 
has  led  us  to  the  same  conclusion.  The  question  of  the  fraudulent 
issue  and  the  want  of  consideration  of  each  of  these  warrants  was  a 
question  for  the  jury,  and  not  for  the  court. 

Some  of  these  warrants  were  issued  for  supplies  for  the  poor,  and  it 
is  insisted  that  it  was  beyond  the  power  of  the  board  to  incur  or  allow 
any  obligation  of  this  kind.  But  the  statutes  of  Kansas  provide  that 
«very  county  shall  relieve  and  support  all  poor  and  indigent  persons 
lawfully  settled  therein  whenever  they  stand  in  need  (Gen.  ^  188S. 
par.  4030),  and  that  the  board  of  county  commissioners  may  levy  taxes 
for  their  support  (Id.  pars.  4030,  406i;  Railroad  Co.  v.  Albright.  XI 
Kan.  211,  213,  6  Pac.  276;  Fields  v.  Russell,  38  Kan.  720,  722,  17  Pac. 
476).  The  suggestions  that  no  levy  of  taxes  for  the  support  of  the 
poor  had  been  made  when  these  warrants  were  issued,  and  that  the 
mayor  and  council  of  every  incorporated  city  and  the  township  trustee 
of  each  civil  township  are  made  overseers  of  the  poor  in  their  mpec- 
tive  townships  (Gen.  St.  1889,  pars.  4027,  4028),  and  are  given  the  over- 
sight and  care  of  all  poor  persons  so  long  as  they  remain  a  cotmty 
charge  (Id.  pars.  4033,  4036),  are  without  merit  It  was  just  because  no 
levy  had  been  made  and  collected,  and  because  none  could  be  made 
and  collected,  when  the  debts  evidenced  by  these  warrants  w«e  in- 
curred, that  the  power  was  vested  in  the  board  to  issue  warrants  in 
anticipation  of  the  revenue,  in  order  to  provide  for  the  current  ex- 
penses of  the  county.  It  is  not  material  here  whether  or  not  there 
were  any  township  trustees  or  city  officers  who  were  overseers  of  the 
poor  in  this  county  when  these  debts  were  contracted.  If  there  were 
none,  it  was  the  duty,  and  therefore  it  was  within  the  power,  of  this 
board  of  commissioners,  to  relieve  and  support  all  poor  and  iadigoit 
persons  within  their  county;  and,  if  there  were  such,  this  board  was 
required  by  statute  to  pay  any  lawful  obligations  which  they  incurred 
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for  the  support  of  the  snifering  poor.  Paragraphs  4048  aad  4046. 
In  either  event  the  board  had  plenary  power  to  incur  obligations  and 
to  issue  warrants  for  the  support  of  the  poor  of  its  county,  and  it  was 
the  very  body  upon  which  the  statutes  had  imposed  that  duty. 

Another  position  of  counsel  for  the  county  is  that  there  could  be  no 
recovery  upon  some  of  these  warrants,  because  the  claims  upon  which 
they  rested  were  not  allowed  at  regular,  but  were  allowed  at  adjourned 
or  special,  sessions  of  the  board.  This  contention  rests  upon  the  fol- 
lowing provisions  of  the  Gteneral  Statutes  of  Kansas  of  1889: 

"(1659)  Unlawful  to  Allow  Claims.  {  39a.  It  shall  be  unlawful  for  any 
board  of  connty  commlsalonerg  to  allow  any  claim  or  account  against  the 
county  at  any  special  or  adjourned  meeting  of  the  board,  except  for  election 
expenses  and  jury  fees;  and  all  other  claims  or  accounts  against  the  county 
shall  be  allowed  only  at  the  regular  meetings  of  the  board  In  January,  April, 
July  and  October  of  each  year." 

"(1661)  Penalty.  |  89c.  Any  county  commissioner  violating  any  of  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  for  the  term  not  exceeding  one  year,  or  by 
both  such  fine  and  Imprisonment." 

It  is  conceded  tliat  a  purchaser  of  these  warrants  does  not  secnre 
the.  immunity  from  defenses  accorded  to  the  purchaser  of  commercial 
paper  under  the  law  merchant.  He  takes  them  subject  to  the  de- 
fenses that  the  allowance  of  the  debts  and  the  issue  of  the  warrants 
•were  not  within  the  scope  of  the  authority  of  the  board,  that  they  were 
without  consideration,  and  that  they  were  fraudulently  created.  In 
short,  he  takes  them  subject  to  all  defenses  which  challenge  the  merits 
of  the  claims.  Nevertheless,  the  warrants  themselves  are  prima  facie 
evidence  that  the  debts  are  just,  and  that  such  defenses  do  not  exist. 
It  was  within  the  power  of  this  board,  and  it  was  its  duty,  to  deter- 
mine the  validity  of  the  claims  on  which  these  warrants  rested,  to  al- 
low or  disallow  them,  and,  if  allowed,  to  issue  warrants  for  their  pay- 
ment. The  statute  prescribed  the  time  and  the  manner  in  which  the 
board  should  exercise  this  power  and  discharge  this  duty.  It  did 
exercise  the  power  and  issue  the  warrants,  which  were  regular  on  their 
face,  andijwere  apparently  prima  facie  proof  of  the  validity  of  the 
debts  which  they  admitted.  The  statute  does  not  require  that  these 
warrants  sha^  be  issued  or  dated  on  the  same  day  upon  which  the 
claims  which  they  evidence  are  allowed,  and  they  contain  no  notice 
or  warning,  by  date  or  otherwise,  that  the  board  which  issued  them, 
and  which  was  authorized  to  issue  them,  exercised  its  power  at  any 
other  time  or  in  any  other  manner  than  those  prescribed  by  the  law. 
The  plaintiff,  a  citizen  of  the  state  of  Illinois,  is  a  holder  of  the  war- 
rants. The  presumption  is  that  he  found  them  in  the  open  market, 
and  bought  and  paid  for  them  in  reliance  upon  the  legal  presumption, 
which  certainly  accompanied  them,  that  the  county  board  had  exer- 
cised its  power  at  a  lawful  time  and  in  a  legal  manner.  Can  the 
county  defeat  the  warrants  now,  or  deprive  tiiem  of  their  force  as 
prima  facie  evidence  of  its  debts,  in  the  hands  of  this  bona  fide  pur- 
chaser, by  proof  of  the  bare  fact  that  its  board  of  commissioners  care- 
lessly or  willfully  exercised  this  power  on  the  wrong  day,  without 
any  evidence  of  the  fact  that  the  claims  which  they  represent  were  in 
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fact  unfounded  or  unjust?  The  right  answer  to  this  question  does 
not  appear  to  be  doubtful.  The  statute  which  fixes  the  times  when 
the  board  may  allow  claims  visits  the  penalty  for  its  violation  upon 
its  violators,  the  members  of  the  board,  and  not  upon  the  purchasers 
of  their  warrants;  and  it  is  not  the  province  of  the  court  to  extend 
the  punishment  to  the  innocent  End.  Interp.  St.  §  458.  It  con- 
tains no  provision  that  the  allowances  made  in  violation  of  it  or  that 
the  warrants  issued  upon  them  shall  be  void.  Moreover,  in  their 
business  transactions,  municipal  and  quasi  municipal  corporations  are 
governed  by  the  same  rules  that  govern  private  individuals  and  cor- 
porations. Illinois  Trust  &  Sav.  Bank  v.  City  of  Arkansas  City,  40 
U.  S.  App.  257,  277,  294,  22  C.  O.  A.  171,  182,  193,  and  76  Fed.  271, 
282,  293.  But  neither  individuals  nor  corporations  can  be  permitted  to 
deny,  to  the  damage  of  others,  the  truth  of  statements  and  representa- 
tions by  which  they  have  purposely  or  carelessly  induced  such  others 
to  change  their  situation.  There  were  lawful  times  and  a  legal  way 
in  which  this  board  of  county  commissioners  could  have  alloweid  these 
claims,  and  could  have  issued  the  warrants  upon  them.  The  war- 
rants were  representations  of  the  county  that  they  had  been  issued, 
and  that  the  claims  which  they  represented  had  been  allowed  at  those 
times  and  in  that  manner.  The  plaintiff  had  the  right  to  put  his  faith 
in  these  representations,  and,  now  that  he  has  invested  his  money  in 
reliance  upon  them,  it  is  too  late  for  the  county  to  deny  them  to  his 
prejudice.  A  corporation  which,  by  the  regularity  of  the  execution  of 
evidences  of  its  debts,  which  is'  apparent  upon  their  face,  induces 
lenders  or  borrowers  to  loan  money  upon  or  to  buy  them,  is  therebT 
estopped  from  denying  their  validily  or  effect  on  the  gronnd  that,  in 
their  execution  or  in  the  preliminary  proceedings  which  warranted 
their  execution,  its  ofScers  failed  to  comply  with  some  law  or  rule  of 
action  relative  to  the  mere  time  or  manner  of  their  procedure  with 
which  they  might  have  complied,  but  which  they  cardessly  or  negli- 
gently disregarded.  Union  Pac.  Rv.  Co.  v.  Chicago,  B.  I.  &  P.  Rv.  Co.. 
10  U.  S.  App.  98,  188,  191,  2  C.  C.A.  174,  239,  241,  51  Fed.  309.  326. 
328;  Sioux  City  Terminal  Railroad  &  Warehouse  Co,  v.  Trust  Co.  of 
North  America,  27  C.  C,  A.  73,  86,  82  Fed.  124, 137;  Board««f  Com'rs 
V,  Sherwood,  27  U.  S.  App.  458,  466,  11  C.  C.  A.  507,  510,  and  64  Fed. 
103,  108;  City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  O.  A.  38, 
86  Fed.  272.  The  county  cannot  defeat  these  warrants  becaose  they 
were  issued  at  adjourned  or  special  sessions  of  the  board. 

One  of  the  warrants  in  suit  was  issued  on  account  of  Kearney  town- 
ship scrip,  and  it  is  contended  that  the  board  of  county  conomissionerB 
had  no  power  to  issue  warrants  for  this  scrip,  because  the  law  under 
which  Kearney  tovmship  was  organized  was  onconstitutionaL  Sec- 
tions 1  and  2  of  article  9  of  the  constitution  of  Elansas  contain  these 
provisions: 

"The  legislature  shall  provide  for  organlEing  new  conntlea,  locating  conntr 
seats,  and  cbanglng  county  lines." 

"Tbe  legislature  shall  provide  for  such  county  and  township  officen  as  may 
be  necessary." 

In  State  v.  Board  of  Com'rs  of  Pawnee  Co.,  12  Kan.  426,  438,  the 
supreme  court  of  that  state  said: 
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"The  whole  power  of  organizing  new  conntles  belongs  In  this  state  to  the 
legislature.  It  may  provide  for  their  organization  by  general  law,  and 
through  the  Intervention  of  the  goYernor,  or  of  any  other  officer,  agent,  com- 
mlBsioner,  or  person  It  may  choose;  or  It  may  directly  organize  a  new  county 
Itself  by  special  act" 

The  legislature  of  Kansas  provided  by  general  laws  for  the  organiza- 
tion of  municipal  townships  within  the  counties  of  that  state,  and  au- 
thorized the  election  or  appointment  of  township  officers  who  were 
vested  with  the  power  to  have  the  care  and  management  of  all  the 
property  of  their  township,  to  superintend  the  various  interests  there- 
of, to  care  for  the  poor,  to  maintain  roads,  to  levy  taxes,  to  incur 
debts,  to  allow  and  disallow  claims  against  the  township,  and  to  issue 
and  pay  warrants  for  necessary  township  purposes.  Gen.  St  1889, 
c.  110.     It  provided  by  general  laws : 

"That  80  long  as  any  one  of  the  unorganized  conntles  of  the  state  shall  be 
attached  to  an  organized  county  for  Judicial  purposes,  It  sbalU  constitute  and 
form  one  of  the  municipal  townships  thereof,  and  as  such  shall  be  entitled 
to  township  officers,  and  all  things  pertaining  to  the  rights  and  privileges  of 
a  township,  and  be  subject  to  the  same  regulations  and  liabilities  as  other 
townships  of  such  county,  and  Its  electors  shall  be  deemed  legal  electors  of 
the  county  to  which  it  is  attached,  and  the  officers  of  the  connty  to  which  it 
is  attached  shall  have  the  same  powers  and  perform  the  same  duties,  in  ref- 
erence to  such  attached  county,  as  they  have  over  the  municipal  townships 
of  their  own  county;  •  •  •  that  all  such  school  districts  within  such  un- 
organized county  shall  be  separately  described  and  numbered  by  the  commis- 
sioners of  such  organized  county,  who  shall  appoint  a  deputy  sdhool  super- 
intendent for  this  purpose,  and  also  a  deputy  county  surveyor"  (paragraph 
1610);  and  "that  whenever  any  unorganized  county  is  attached  for  Judicial  inir- 
poses  to  any  organized  county,  it  shall  be  the  duty  of  the  county  commis- 
sioners of  the  connty  to  which  it  is  attached  to  order  a  special  election  in 
said  unorganized  county  for  the  election  of  township  officers;  •  •  •  antil 
such  election  Is  held,  and  township  officers  are  elected  and  qualified,  it  shall 
be  the  duty  of  the  board  of  county  commissioners  of  such  orgtmlzed  connty 
to  appoint  all  necessary  township  officers  for  such  unorganized  county,  who 
shall  hold  their  office  until  the  officers  elected  at  such  special  election  shall 
have  qualified,  and  the  officers  elected  at  such  special  election  shall  hold 
their  office  till  the  regular  township  election"  (paragraph  1607). 

Under  the  t^stem  of  government  in  Kansas,  the  essential  character- 
istics of  unorganized  counties  were  names  and  territ<n1al  boundaries 
only,  while  organized  counties  had  population,  courts,  and  county 
ofBcers,  in  addition  to  their  names  and  territory.  By  an  act  approved 
March  5, 1887,  the  legislature  of  Kansas  created  Kearney  county,  and 
defined  its  boundaries  (chapter  81,  Laws  1887),  and  by  another  act 
approved  on  the  same  day  it  provided  that  "the  counties  of  Stanton 
and  Kearney  are  hereby  attached  to  the  county  of  Hamilton"  (chap- 
ter 132,  Id.).  But  the  latter  act  was  entitled  "An  act  to  attach  the 
counties  of  Haskell  and  Kearney  to  Finney  county,"  and  was  ob- 
noxious to  section  16,  art  2,  of  the  constitution  of  Kansas,  which  pro- 
vides that  "no  bill  shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."  Nevertheless,  tiie  legislative  de- 
partment of  the  state  of  Kansas  by  the  enactment  of  this  law,  and 
the  executive  department  by  its  approval,  treated  it  as  valid.  It  was 
published  and  spread  upon  the  statute  books  of  the  state.  The  board 
of  county  commissioners  of  Hamilton  county  acknowledged  its  valid- 
ity, and  under  it  organized  Kearney  county  as  Kearney  township,  on 
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April  25,  1887,  pursuant  to  the  provisions  of  the  general  laws  of  the 
state  found  in  paragraphs  1G07  and  IGIO,  supra;  and  from  that  time 
until  the  organization  of  Kearney  county,  on  April  3,  1888,  the  towii- 
ship  organization  existed  and  acted.  During  this  period  of  town- 
ship government,  the  trustee  of  the  township  issued  orders  on  its 
treasurer  for  claims  against  the  township  allowed  by  its  acting  board, 
pursuant  to  paragraphs  7085  and  7093,  Gen.  St  1889;  and  after  the 
organization  of  Kearney  county  the  board  of  county  commissioners 
allowed  these  township  orders  as  just  claims  against  the  county,  and 
issued  for  them  the  warrant  in  question,  which  was  subseqoently 
purchased  by  the  plaintiff.  He  brought  this  action  upon  it  This 
case  was  tried  on  March  17,  1897.  After  all  these  things  had  been 
done,  and  on  April  10,  1897,  the  supreme  court  of  Kansas  decided,  in 
an  action  brought  by  another  party  against  this  county,  upon  a 
similar  warrant,  that  the  act  attaching  Kearney  county  to  Hamilton 
county  was  nnconstitutional  and  void,  and  that  no  recovery  conld  be 
had  on  such  a  warrant,  because  neither  Kearney  township  nor  its 
ofiScers  ever  had  any  existence  either  de  facto,  or  de  jure.  Atchison, 
T.  &  8.  F.  R  Co.  V.  Board  of  Com'rs  of  Kearney  Co.,  48  Pac  583. 

In  this  state  of  the  case,  counsel  for  the  county  appeal  to  the  rale, 
so  often  announced  and  enforced  in  this  court,  that  "the  national 
courts  uniformly  follow  the  construction  of  the  constitution  and  stat- 
utes of  a  state  given  by  its  highest  judicial  tribunal,  in  all  cases  that 
involve  no  question  of  general  or  conunercial  law,  and  no  question  of 
right  under  the  constitution  and  laws  of  the  nation."  Madden  v. 
County  of  Lancaster,  27  U.  8.  App.  528,  536, 12  C.  0.  A.  566,  570,  and 
65  Fed.  188,  192.  There  are,  however,  two  reasons  why  the  decision 
of  the  supreme  court  of  Kansas  to  which  we  have  adverted  is  not 
controlling,  in  the  case  at  bar.  Hie  first  is  that  it  was  not  rendered 
until  after  the  rights  of  the  plaintiff  were  vested  under  a  law  which 
stood  unchallenged  and  without  adverse  judicial  construction  when 
he  purchased  his  warrant.  The  plaintiff  was  a  citizen  of  Illinois.  He 
bought  this  warrant,  and  thereby  entered  into  a  contract  relation  with 
the  defendant,  a  citizen  of  the  state  of  Kansas,  before  the  statnte  in 
question  had  been  declared  to  be  void.  By  this  action  he  acquired  the 
right,  under  the  constitution  and  laws  of  the  United  States,  to  have 
his  contract  interpreted  and  his  rights  enforced  in  a  court  of  the 
United  States,  and  a  fortiori  the  right  to  the  independent  judgment 
of  that  court  upon  the  legal  questions  his  case  presents.  This  case 
falls  within  one  of  the  recognized  exceptions  to  the  general  rule  which 
the  defendant  invokes.  That  exception  is  that  decisions  of  the  state 
courts  which  affect  the  validity  of  contracts  between  citizens  of  dif- 
ferent states  which  were  made,  or  under  which  rights  were  acquired, 
before  there  was  judicial  construction  of  the  constitution  or  statnte 
which  seemed  to  authorize  the  contracts,  are  not  obligatory  upon  the 
courts  of  the  United  States.  Burgess  v.  Seligman,  107  U.  8.  20,  27. 
2  Sup.  Ct.  10;  Pleasant  Tp.  v.  Mtna.  Life  Ins.  Co.,  188  U.  8.  67-'^,  11 
Sup.  Ct.  215;  Louisville  Trust  Co.  v.  City  of  Cincinnati,  47  U.  S.  Apj). 
36-47,  22  C.  C.  A.  334,  339,  and  76  Fed.  296,  301;  Jones  v.  Hotel  Co„ 
30  O.  C.  A.  108,  86  Fed.  370,  373.  In  Burgess  v.  Seligman,  the  su- 
preme court  declined  to  follow  a  decision  of  the  highest  judicial  tri- 
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bunal  of  Mlssonri  in  respect  to  the  interpretation  of  a  statute  of  that 
state  when  the  latter  decision  had  been  made  after  the  transaction 
in  controversy  had  arisen.  Mr.  Justice  Bradley,  speaking  for  the 
unanimous  court,  said: 

"We  do  not  consider  ourselves  bound  to  follow  the  decision  of  tbe  state 
court  In  this  case.  When  the  transaction  in  controversy  occurred,  and  when 
the  case  was  under  the  consideration  of  the  circuit  court,  no  construction  of 
tbe  statute  had  been  given  by  the  state  tribunals  contrary  to  that  given 
by  the  circuit  court.  The  federal  courts  have  an  Independent  Jurisdiction 
In  the  administration  of  state  laws,  co-ordinate  with,  and  not  subordinate 
to,  that  of  the  state  courts,  and  are  bound  to  exercise  'their  own  Judgment 
as  to  the  meaning  and  effect  of  those  laws.  The  existence  of  two  co-ordi- 
nate jurisdictions  In  the  same  territory  Is  peculiar,  and  the  results  would  be 
anomalous  and  inconvenient  but  for  the  exercise  of  mutual  respect  and  def- 
erence. Since  the  ordinary  administration  of  the  law  is  carried  on  by  the 
state  courts.  It  necessarily  happens  that,  by  the  course  of  their  decisions, 
certain  rules  are  established  which  become  rules  of  property  and  action  In 
tbe  state,  and  have  all  the  effect  of  law,  and  which  It  would  be  wrong  to  dis- 
turb. This  is  especially  true  with  regard  to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and  statutes.  Such  established  rules  are 
always  regarded  by  the  federal  courts,  no  less  than  by  the  state  courts  them- 
selves, as  authoritative  declarations  of  what  the  law  Is.  But,  where  the  law 
has  not  been  thus  settled.  It  Is  the  right  and  the  duty  of  the  federal  courts 
to  exercise  their  own  judgment,  as  they  also  always  do  In  reference  to  tbe 
doctrines  of  commercial  law  and  general  jurisprudence.  So,  when  contracts 
and  transactions  have  been  entered  Into,  and  rights  have  accrued  thereon, 
under  a  particular  state  of  the  decisions,  or  when  there  has  been  no  deci- 
sion, of  the  state  tribunals,  the  federal  courts  properly  claim  the  right  to 
adopt  their  own  interpretation  of  the  law  applicable  to  the  case,  although  a 
different  Interpretation  may  be  adopted  by  the  state  courts  after  such  rights 
have  accrued.  But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid 
confusion,  tbe  federal  courts  will  lean  towards  an  agreement  of  views  with 
the  state  courts  if  the  question  seems  to  them  balanced  with  doubt  Act- 
ing on  these  principles,  founded,  as  they  are,  on  comity  and  good  sense,  the 
courts  of  the  United  States,  without  sacrificing  their  own  dignity  as  inde- 
pendent tribunals,  endeavor  to  avoid,  and  In  most  cases  do  avoid,  any  un- 
seemly conflict  with  the  well-considered  decisions  of  the  state  courts.  As, 
however,  tbe  very  object  of  giving  to  the  national  courts  jurisdiction  to  ad- 
minister the  laws  of  the  states  In  controversies  between  citizens  of  different 
states  was  to  institute  independent  tribunals,  which  It  might  be  supposed 
would  be  unaffected  by  local  prejudices  and  sectional  views.  It  would  be  a 
dereliction  of  their  duty  not  to  exercise  an  Independent  judgment  In  cases 
not  foreclosed  by  previous  adjudication.  As  this  matter  has  received  our 
special  consideration,  we  have  endeavored  thus  briefly  to  state  our  views  with . 
distinctness,  In  order  to  obviate  any  misapprehensions  that  may  arise  from' 
language  and  expressions  used  in  previous  decisions.  The  principal  cases 
bearing  upon  the  subject  are  referred  to  In  the  note,  but  It  Is  not  deemed  nec- 
essary to  discuss  them  in  detail." 

In  Louisville  Trust  C!o.  ▼.  City  of  Cincinnati,  supra,  the  United 
States  circuit  cotirt  of  appeals  for  the  Sixth  circuit,  in  treating  of  this 
subject,  said: 

"A  well-grounded  exception  exists  where  contracts  and  obligations  have 
been  entered  upon  before  there  has  been  any  judicial  construction  of  the 
statntes  upon  which  the  contract  or  obligation  depends,  by  the  highest  court 
of  the  state  whose  statute  is  Involved.  In  such  a  case.  If  a  court  of  the 
United  States  obtains  jurisdiction  of  a  question  touching  the  validity,  effect, 
or  obligation  of  such  a  contract,  it  will,  while  'leaning  to  an  agreement  with 
the  state  court,'  exercise  an  Independent  judgment  as  to  the  validity  and 
meaning  of  such  contract,  although  the  meaning  and  validity  of  state  stat- 
utes may  be  an  element  In  the  case,  and  will  not  be  bound  to  follow  opinions 
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of  the  state  court  construing  sucb  statute  If  such  decisions  were  rendered 
after  the  rights  involved  In  the  controversy  originated." 

Another  reason  why  the  decision  of  the  supreme  court  of  Ka-flsas 
does  not  rule  this  case  is  that  the  vital  question  here  is  not  whether 
or  not  the  act  attacliing  Kearaey  county  to  Hamilton  county  was 
constitutional,  but  it  is  whether  or  not  the  unconstitutionality  of  that 
act,  if  conceded,  constitutes  any  legal  defense  to  an  action  by  an  in- 
nocent third  party  upon  this  warrant;  and  that  is  a  question  of  gen- 
eral jurisprudence,  which  it  would  be  a  dereliction  of  duty  for  a  federal 
court  to  decline  to  consider  and  determine  for  itself.  Hartford  Fire 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  By.  Co.,  36  U.  S.  App.  152,  156,  17 
C.  C.  A.  62,  65,  and  70  Fed.  201,  203,  and  cases  there  cited.  For  these 
reasons,  we  have  deemed  it  incumbent  upon  us  to  consider  and  de- 
termine the  merits  of  this  question;  and  alter  its  consideration, 
which  we  have  made  with  great  deference  to  the  opinion  of  the  su- 
preme court  of  Kansas,  we  are  constrained  to  say  that  we  have  been 
unable  to  reach  the  result  which  that  court  has  attained.  We  proceed 
to  state  briefly  the  reasons  upon  which  we  rest  our  conclusion. 

The  county  of  Kearney  has  been  the  same  quasi  municipal,  political, 
and  corporate  entity  ever  since  it  was  created,  in  March,  1887.  It 
has  during  all  this  time  had  the  same  name,  the  same  boundaries,  and 
the  same  territory.  Its  inhabitants  have  undoubtedly  changed,  but 
the  municipal  entity  of  which  they  formed  a  part  while  they  were 
citizens  within  its  territory  has  not.  It  has  been  said  that  the  par- 
ticles which  compose  the  human  body  decay  and  are  replaced  by 
others  several  times  during  the  average  duration  of  human  life;  but 
during  all  this  time  each  man  remains  the  same  identical  person,  and 
his  rights,  duties,  and  liabilities  do  not  vary  with  the  changing  com- 
ponents of  his  physical  organization.  In  the  same  way,  tiie  inhab- 
itants of  a  municipal  or  political  subdivision  of  a  state,  one  by  one, 
die  or  remove  from  its  territory,  and  are  replaced  by  others;  bat  the 
municipal  corporation  remains  unchanged,  and  its  rights  and  lia- 
bilities are  not  affected  by  the  departure  of  one  and  the  advent  of  a 
succeeding  generation  of  men.  The  same  old  commonwealth  of  Mas- 
sachusetts exists  to-day  which  was  inspired  by  the  life  and  words,  and 
mourned  the  loss,  of  old  Samuel  Adams,  though  perhaps  no  man  now 
survives  who  lived  within  its  borders  during  his  life.  Tliis  connty 
of  Kearney,  then,  has  been  the  same  quasi  municipal  body  from 
March,  1887,  to  the  present  moment.  During  about  one  year  of  its 
existence  it  adopted  the  name  and  acted  under  the  title  of  the  town- 
ship of  Kearney.  But  the  township  had  the  same  boundaries,  the 
same  territory,  and  the  same  people  as  the  county  of  Kearney  during 
its  entire  existence.  During  the  time  while  this  township  of  Kearney 
existed,  the  legislature  of  Kansas,  which  had  the  power  to  make 
counties  and  townships,  the  governor  of  Kansas,  who  had  authority  to 
approve  or  veto  the  acts  of  the  legislature,  the  officers  and  inhabitants 
of  Hamilton  connty,  and  the  inhabitants  of  Kearney  county,  all  sup- 
posed that  this  county  of  Kearney  was  the  township  of  Kearney. 
While  the  record  does  not  disclose  the  several  acts  of  the  oflBcers  and 
inhabitants  of  this  county  during  this  period,  it  is  conceded  on  all 
hands  that  they  acted  as  a  township  for  nearly  12  months,  and  it 
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m&y  hare  been,  and  probably  is,  true,  that  a  township  trustee,  a  town- 
ship clerk,  and  a  township  treasurer  were  first  appointed  by  the  com- 
missioners of  Hamilton  county,  and  then  elected,  under  paragraph 
1607;  that  school  districts  were  separately  described  and  numbered; 
that  the  schools  were  supported  under  the  superintendence  of  the  com- 
missioners of  Hamilton  coimty,  under  paragraph  1610;  that  justices 
of  the  peace  of  the  township  were  chosen,  under  paragraph  7066;  that 
road  overseers  were  elected,  and  roads  and  bridges  were  repaired  and 
improved,  under  paragraphs  7070  and  7133 ;  and  that  the  poor  of  the 
county  of  Kearney  were  supported  and  cared  for  by  the  trustee  of 
Kearney  township,  under  paragraphs  4027,  4046,  and  4048  of  the  Gen- 
eral Statutes  of  Kansas  of  1889,  for  more  than  11  months.  It  may  be 
conceded  that  if  the  state  or  any  taxpayer  of  the  county  of  Kearney 
had  challenged  the  acts  of  this  towndiip,  or  of  its  officers,  by  a  writ 
of  quo  warranto,  or  by  an  application  for  an  injunction,  before  public 
interests  were  affected  and  private  rights  had  vested  under  them,  they 
might  have  been  prevented.  But  neither  the  citizen  nor  the  state 
questioned  the  lawful  existence  of  this  township,  or  the  legality  of  the 
acts  of  its  officers,  until  the  life  of  the  former  was  legally  terminated 
by  the  organization  of  the  county,  and  the  acts  of  the  latter  had  all 
been  completed,  and  the  rights  of  third  parties  had  vested  under 
them.  Undoubtedly,  the  trustee  of  this  township  supported  the  poor, 
the  township  board  and  the  road  overseers  improved  and  repaired  the 
roads  and  bridges,  and  the  trustee  drew  orders  on  the  township 
treasurer  to  pay  for  these  repairs  and  improvements,  the  children  of 
the  inhabitants  were  taught,  on  the  theory  that  this  was  a  township; 
its  justices  of  the  peace  solemnized  marriages,  took  and  certified  the 
ackiiowledgments  of  deeds,  and  decided  lawsuits,  and  its  township 
board  audited  and  allowed  accounts,  and  the  trustee  issued  warrants 
for  them,  which  strangers  purchased,  while  no  one  complained, — ^no 
one  sounded  a  note  of  warning.  Are  all  these  acts  void  because 
every  one  was  mistaken  in  supposing  that  Kearney  county  was  at- 
tached to  Hamilton  county?  Are  the  couples  married  by  the  jus- 
tices of  tliis  township  still  single?  Are  the  deeds  whose  acknowledg- 
ments they  certified,  and  the  judgments  they  rendered,  void?  Are  the 
just  claims  of  those  who  supported  the  poor,  and  repaired  the  roads 
and  bridges  for  this  county,  at  the  request  of  these  township  officers, 
their  allowance  by  the  township  board,  and  the  warrants  issued  for 
them,  all  void?  And  may  tiiis  county  retain  the  benefits  and  im- 
provements it  has  thus  obtained,  and  yet  deprive  those  who  furnished 
them,  or  those  who  subsequently  purchased  its  warrants,  of  all  right 
to  a  return  of  the  money  which  they  invested  in  them?  We  think 
not.  In  our  opinion,  there  is  an  established  rule  of  jurisprudoice 
which  prevents  results  so  unjust  and  deplorable.  That  principle  is 
that  the  acts  of  ordinary  municipal  bodies  into  which  the  people  have 
organized  themselves  under  color  of  law  depend  far  more  upon  gen- 
eral acquiescence  than  upon  the  legality  of  their  action  or  the  exist- 
ence of  every  condition  precedent  prescribed  by  the  statutes  under 
which  they  organize  and  act.  It  is  that  general  acquiescence  by  the 
inhabitants  of  the  political  subdivision  so  organized,  and  by  the  de- 
partments and  officers  of  the  state  having  official  relations  with  it. 
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gives  to  the  acts  and  contracts  of  a  municipal  or  quasi  monicipal  cor 
poration  de  facto  all  the  force  and  validity  of  the  acts  of  a  corpora- 
tion de  jure.  The  interests  of  the  public  which  depend  upon  such 
municipalities,  the  rights  and  the  relations  of  private  citizens  which 
become  vested  and  fixed  in  reliance  upon  their  existence,  the  intol- 
erable injustice  and  confusion  which  must  result  from  an  ex  post  facto 
avoidance  of  their  acts,  commend  the  justice,  and  demand  the  en- 
forcement, of  the  rule  that  "when  a  municipal  body  has  aasomed, 
under  color  of  authority,  and  exercised,  for  any  considerable  period 
of  time,  with  the  consent  of  the  state,  tiie  powers  of  a  public  corpo- 
ration, of  a  kind  recognized  by  the  organic  law,  neither  the  corpora- 
tion nor  any  private  party  can,  in  private  litigation,  qaestion  the 
legality  of  its  existence."  National  Life  Ins.  Ck).  v.  Board  of  Edu- 
cation of  City  of  Huron,  27  U.  a  App.  244,  259,  10  C.  C.  A.  637,  647, 
and  62  Fed,  778,  787;  Ashley  t.  Board,  16  U.  S.  App.  656,  671,  8  a 
C.  A.  455,  461.  and  60  Fed.  55,  61;  People  v.  Maynard,  15  Midi.  463, 
470;  School  Dist  No.  25  t.  State,  29  Kan.  42,  49,  50;  City  of  SL 
Louis  T.  Shields,  62  Mo.  247,  252;  State  v.  Carroll,  38  Conn.  449,  471; 
State  V.  Rich,  20  Mo.  393,  396;  Clement  v.  Everest,  29  Mich.  19,  23; 
Donough  V.  Hollister,  82  Mich.  309,  46  N.  W.  782,  783;  Carleton  v. 
People,  10  Mich.  250;  Qark  r.  Com.,  29  Pa,  St  129;  Com.  v.  McCombs, 
66  Pa.  St  436. 

An  attempt  is  made  to  escape  from  the  effect  of  this  rule  on  the 
ground  that  there  can  be  no  de  facto  corporation  under  an  uncon- 
stitutional law;  that  there  can  be  no  such  thing  as  a  corporation  in 
fact  where  the  only  legal  right  of  such  a  corporation  to  exist  rests  on 
a  law  that  is  clearly  void.  The  effort  must,  in  our  opinion,  be  un- 
availing in  this  case — ^First,  because  this  towndiip  was  not  organized 
under  color  of  the  unconstitutional  law,  but  under  color  of  the  gen- 
eral laws  of  Kansas  relating  to  township  organizations;  and,  second, 
because  the  proposition  is  unsound  that  there  can  be  no  de  facto  cor- 
poration or  de  facto  oflScer  under  an  nnconstitutional  law. 

If,  as  in  Norton  v.  Shelby  Co.,  118  U.  S.  425,  6  Sup.  Ct  1121,  the 
corporate  body  whose  acts  are  in  question,  and  the  offices  filled  br 
its  officers,  were  unknown  to  the  constitution  of  the  state  of  Kansas, 
and  if  they  constituted  an  anomaly  in  its  system  of  government, — if 
under  its  constitution  and  laws  there  could  not  be  a  township  or 
township  officers  under  any  circumstances,  as  under  the  constitution 
of  Tennessee  there  could  not  be  a  board  of  county  conunissionera, — in 
that  case  the  effort  of  counsel  for  the  county  might  succeed.  But 
as  we  have  seen,  the  legislature  of  Kansas  had  authority  to  creite 
counties  and  townships  when  and  as  it  directed.  It  had  provided  by 
general  laws  when  the  people  of  any  political  subdivision  might  or 
ganize  themselves  into,  and  exercise  the  privileges  and  franchises  ot. 
civil  townships.  All  these  laws  were  constitutional  and  valid,  and 
it  was  under  these,  and  not  under  the  void  law  which  enacted  the  at- 
tachment of  Kearney  county  to  Hamilton  county,  that  this  township 
was  organized,  and  that  its  officers  were  chosen  and  acted.  The  law 
which  attempted  to  attach  Kearney  county  to  Hamilton  county  made 
no  provision  for  township  orpanization,  or  for  township  officers.  It 
cannot  therefore  be  successfully  maintained  that  there  was  no  valid 
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law  authorizing  the  creation  of  townships  and  the  choice  of  township 
officers,  and  that  for  this  reason  there  coold  be  no  de  facto  townsliip 
and  no  de  facto  township  ofBcers.  There  were  such  laws,  and  in 
compliance  with  them,  and  under  color  of  them,  every  step  in  the 
organization  and  operation  of  tliia  townstiip  was  talten.  The  only 
mistake  made  was  tliat  the  citizens  and  officers  supposed  that  a  con- 
dition precedent  to  their  action  tiad  been  complied  with,  which  had 
not  been  fulfilled. 

In  School  Dist  No.  26  y.  State,  29  Kan.  42,  49,  50,  this  Tery  ques- 
tion was  decided  by  the  supreme  court  of  that  state.  An  unconsti- 
tutional law  had  been  passed  wliich  purported  to  detach  certain  terri- 
tory from  the  county  of  Stafford,  and  to  attach  it  to  the  county  of 
Barton.  Thereupon,  upon  the  supposition  that  tliis  law  was  valid, 
the  county  superintendent  of  Barton  county  and  the  inliabitants  of 
a  portion  of  this  territory  organized  a  school  district,  elected  ofBcers, 
and  voted  for  an  issue  of  the  bonds  of  the  district  to  build  a  school 
house  under  the  general  laws  of  the  state.  When  an  action  was 
brought  on  the  bonds,  the  trial  court  held  that  while  the  attaching 
act  was  void,  and  the  superintendent  of  Barton  county  had  no  au- 
thority to  organize  the  school  district,  yet  it  was  a  school  district  de 
facto,  and  its  bonds  were  binding  obligations  on  the  de  jure  district 
which  succeeded.  ■  Answering  the  position  urged  upon  os  in  the  case 
at  bar  that  there  could  be  no  de  facto  corporation  because  the  at- 
taching act  was  void,  the  supreme  court  said : 

"The  plaintiff  In  error  (defendant  below)  claims  that  school  district  No. 
68  could  not  have  been  a  de  facto  organlzatloQ  or  school  district,  because,  as 
It  claims,  there  was  no  law  In  existence  under  which  it  conld  have  been  or- 
ganized, or  conld  have  a  legal  and  valid  existence.  This,  we  think,  Is  a  mis- 
take. It  was  organized  under  the  general  laws  of  the  state  authorizing  the 
creation  and  organization  of  school  districts  (Laws  1876,  c.  122,  art  8;  Comp. 
Laws  1879,  p.  824  et  seq.):  and  every  act  that  was  done  or  performed  with 
reference  to  the  organization  of  this  ictaool  district  was  done  and  performed 
under  valid  and  existing  laws.  The  school  district  was  not  organized  under 
the  act  changing  the  boundaries  of  Stafford  and  Barton  counties,  for  that 
act  made  no  provision  for  the  organization  or  creation  of  school  districts. 
That  act  said  nothing  with  reference  to  school  districts.  Bnt  the  school  dis- 
trict was  really  and  in  fact  organized  and  created  under  said  chapter  122 
of  article  3  of  the  Laws  of  1876,  and  the  bonds  were  voted  and  Issued  under 
valid  and  existing  laws,  and  the  school-fund  commissioners  purchased  the 
game  under  valid  and  existing  laws." 

Moreover,  we  are  unable  to  yield  our  assent  to  the  broad  pr<^si- 
tion  that  there  can  be  no  de  facto  corporation  under  an  unconstitu- 
tional law.  Such  a  law  passes  the  scrutiny  and  receives  the  approval 
of  the  attorney  general,  of  the  lawyers  who  compose  the  judiciary 
committees  of  the  state  legislative  bodies,  of  the  legislature,  and  of 
the  governor  before  it  reaches  the  statute  book.  When  it  is  spread 
npon  that  book,  it  comes  to  the  people  of  a  state  with  the  presump- 
tion of  validity.  (Courts  declare  its  invalidity  with  hesitation  and 
after  long  deliberation  and  much  consideration,  even  when  its  viola- 
tion of  the  organic  law  is  dear,  and  never  when  it  is  doubtful.  Until 
the  judiciary  has  declared  it  void,  men  act  and  contract,  and  they 
ought  to  act  and  contract,  on  the  presumption  that  it  is  valid;  and 
where,  before  such  a  declaration  is  made,  their  acts  and  contracts 
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have  affected  pablic  interests  or  private  riglits,  tliey  must  be  treated 
as  valid  and  lawful.  The  acts  of  a  de  facto  corporation  or  officer 
under  an  nnconstitutional  law  before  its  invalidity  is  challenged  in 
or  declared  by  the  judicial  department  of  the  government  cannot  be 
avoided,  as  against  the  interests  of  the  public  or  of  third  parties  who 
have  acted  or  invested  in  good  faith  in  reliance  upon  their  validity, 
by  any  ex  post  facto  declaration  or  decision  that  the  law  under  which 
they  acted  was  void.  This  proposition  is  not  without  the  support  of 
eminent  authority.  Indeed,  we  believe  it  is  founded  in  reason,  and 
sustained  by  the  great  current  of  the  decisions  of  the  courts  Hiat 
have  considered  it 

In  Ashley  v.  Board,  16  U.  8.  App,  666,  666,  671,  8  C.  C.  A.  455. 
461,  and  60  Fed.  55,  61,  the  United  States  circuit  court  of  appeals  for 
the  Sixth  circuit  held,  in  a  learned  and  exhaustive  opinion,  that  if  a 
county  was  organized  under  an  unconstitutional  law,  and  if  county 
bonds  were  issued  and  sold  by  county  officers  appointed  or  elected 
under  such  a  law  while  they  were  recognized  and  treated  as  sach  by 
the  inhabitants  of  the  county  and  by  the  officials  of  the  state,  tiie 
invalidity  of  the  law  and  of  the  organization  would  constitute  no  de- 
fense to  an  action  to  enforce  the  collection  of  the  bonds. 

In  People  v.  Maynard,  15  Mich.  463,  the  supreme  court  of  that 
state  refused  to  inquire,  even  on  a  writ  of  quo  warranto,  whether  a 
eounty  organization  under  a  law  which  was  claimed  to  be  unconsti- 
tutional was  invalid,  and  said: 

"In  public  affairs,  where  the  people  bave  organized  themselves  under  color 
of  law  into  the  ordinary  municipal  bodies,  and  have  gone  on.  year  after  year, 
raising  taxes,  making  improvements,  and  exercising  their  usual  franchises, 
their  rights  are  properly  regarded  aa  depending  quite  as  much  on  the  acqui- 
escence as  on  the  regnilarity  of  their  origin;  and  no  ex  post  facto  Inquiry 
can  be  permitted  to  undo  their  corporate  existence.  Whatever  may  be  the 
rights  of  individuals  before  such  general  acquiescence,  the  corporate  standing 
of  the  community  can  be  no  longer  open  to  question." 

In  State  v.  City  of  Des  Moines,  65  N.  W.  818,  822,  824,  the  supreme 
court  of  Iowa  refused  to  oust  a  de  facto  corporation  organized  ondw 
an  unconstitutional  law  on  the  ground  of  acquiescence,  although  a 
direct  proceeding  by  quo  warranto  was  brought  for  the  purpose.  It 
declared  that  color  of  law  was  semblance  of  legal  right,  and  that  a 
corporation  organized  under  an  unconstitutional  law  was  organized 
•mder  color  of  law. 

In  State  v.  Rich,  20  Mo.  393,  Rich  and  another  were  indicted  in 
the  circuit  court  of  Stone  county,  and  a  motion  was  made  to  quash 
the  indictment  on  the  ground  that  the  law  establishing  the  county  of 
Stone  was  unconstitutional,  so  that  there  was  no  de  jure  county  and 
no  de  jure  court.  The  circuit  attorney  admitted  the  unconstitution- 
ality of  the  law,  and  the  court  granted  the  motion,  and  dismissed  the 
defendant.  The  supreme  court  of  Missouri  reversed  the  judgnaent. 
and  declared  that  "all  such  inquiries  must  be  excluded  whenever  thev 
come  up  collaterally,  and  the  cdunty,  its  courts  and  officers,  must  be 
treated  as  things  existing  in  fact,  the  lawfulness  of  which  cannot  be 
questioned,  unless  in  a  direct  proceeding  for  that  purpose."  To  the 
same  effect  is  City  of  St  Louis  v.  Shields,  62  Mo.  247,  252. 

The  same  rule  is  applicable  to  corporations  de  facto  and  ofQcers 
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de  facto;  and  CSiief  Jnstioe  Batler,  in  the  clearest,  most  analytical, 
and  most  satisfactory  discussion  of  this  subject  which  we  have  found 
in  the  books,  declares,  in  State  v.  Carroll,  38  Conn.  449,  471,  that  "an 
officer  de  facto  is  one  whose  acts,  though  not  those  of  a  lawful  ofiScer, 
the  law,  upon  principles  of  policy  and  justice,  will  hold  valid  so  far 
as  they  involve  the  interests  of  the  piriblic  and  third  persons,  where 
the  duties  of  the  ofSce  were  exercised:  •  •  •  Fourth.  Under 
color  of  an  election  or  appointment  by  or  pursuant  to  a  public  un- 
constitutional law,  before  the  same  is  adjudged  to  be  such."  He  cites 
six  cases  in  which  it  was  held  that  an  ofScer  acting  under  an  uncon- 
stitutional law  was  acting  under  color  of  law,  and  was  an  officer  de 
facto.  They  are  Taylor  v.  Bkrine,  8  Brev.  516;  Cocke  v.  Halsey,  16 
Pet  71;  People  v.  White,  24  Wend.  520;  Carleton  v.  People,  10  Mich. 
250;  Clark  v.  Com.,  29  Pa.  St  129;  and  Com.  v.  McCombs,  56  Pa.  St. 
436,  in  which  Judge  Strong  (afterwards  Mr.  Justice  Strong,  of  the 
supreme  court)  said:  "An  act  of  assembly,  even  if  it  be  unconstitn- ' 
tional,  is  sufficient  to  give  color  of  title,  and  an  officer  acting  under  it 
is  an  officer  de  facto."  To  the  position  sometimes  urged  that  a  law 
of  doubtful  constitutionally  may  give  color  of  law  and  of  title  to  those 
wha  act  under  it,  but  that  one  that  is  manifestly  repugnant  to  the 
constitution  and  void  cannot.  Chief  Justice  Butier  makes  this  ad- 
mirable answer: 

"He  Inference  to  be  drawn  from  these  asBampttons  necessarily  is  that  a 
manifestly  unconstltntlonal  law  la  without  any  force  whatever,  and  that 
-whether  manifestly  nnconstltutlonal  or  not,  and  whether  to  have  the  ap- 
pearance and  force  of  law  or  not,  are  qnestions  for  the  private  Judgment  of 
the  citizen.  If  these  assumptions  were  true,  they  ^vould  dispose  of  this 
case,  but  they  are  of  novel  impression,  and  fundamentally  erroneous.  Every 
law  of  the  legislature,  however  repngnant  to  the  constitution,  has  not  only 
the  appearance  and  semblance  of  authority,  but  the  force  of  law.  It  cannot 
be  qnestioned  at  the  bar  of  private  Judgment,  and.  If  thought  unconstitutional, 
resisted,  but  must  be  received  and  obeyed,  as  to  all  intents  and  purposes 
Law,  until  questioned  In  and  set  aside  by  the  courts.  This  principle  is  es- 
sential to  the  very  existence  of  order  In  society.  It  has  never  been  ques- 
tioned by  any  Jurist  to  my  knowledge.  It  was  never  questioned  even  by 
Mr.  Calhoun  and  his  disciples  that  an  unconstitutional  law  of  congress,  man- 
ifestly and  palpably  unconstitutional,  had  the  color  and  semblance  of  author- 
ity, and  was  obligatory  upon  the  citizens  of  a  state,  as  citizens  of  the  United 
States,  until  It  was  nullified  by  an  act  of  the  state  legislature,  which  they 
claimed  might  be  done  on  the  ground  that  the  general  government  was  the 
creature  of  a  compact  between  the  states,  and  Its  laws  might  therefore  be  so 
nullified  by  action  of  the  state  legislatures.  Certainly,  they  never  asserted 
that  a  legislative  enactment  of  a  state,  having  all  the  forms  of  law,  had  not 
the  force  of  law  to  all  intents  and  purposes  as  against  the  citizens  of  the  state, 
however  repngnant  to  the  stat-e  constitution,  until  set  aside  by  the  courts. 
The  doctrine  that  a  law  of  doubtful  constitutionality  may  be  presumed  to  be 
constitutional  until  Judicially  decided  otherwise,  and  that  a  law  manifestly 
unconstitutional  cannot  be  so  presumed,  has  no  existence  as  applicable  to  the 
citizen." 

The  conclusion  we  have  reached  is  that  the  warrant  issued  for  the 
scrip  of  Kearney  township  cannot  be  defeated  on  the  ground  that  the 
law  attaching  Kearney  county  to  Hamilton  county  was  unconstitu- 
tional: (1)  Because  the  validity  of  the  organization  of  Kearney  town- 
ship cannot  be  questioned  collaterally  in  this  action;  (2)  because 
Kearney  township  ^as  a  de  facto  township,  organized  under  color  of 
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general  laws  of  Kansas  relating  to  townships,  and  not  nnder  the  an- 
constitutional  law  which  attached  Kearney  county  to  Hamilton 
county;  and  (3)  because,  even  if  it  were  organized  under  the  uncon- 
stitutional law,  that  law,  until  it  was  challenged  in  or  declared  void 
by  the  judicial  department  of  the  government,  was  sufficient  to  confer 
color  of  legality  upon  the  township;  and  it  was  still  a  de  facto  organ- 
ization, whose  acts  and  contracts  are  valid  so  far  as  they  involve  the 
interests  of  the  public  and  of  third  persona  who  have  relied  upon 
them. 

We  have  now  disposed  of  all  the  questions  presented  by  this  record 
save  one,  and  that  is  of  minor  importance.  The  trial  court  peremp- 
torily instructed  the  jury  that  they  could  allow  only  fl2  on  a  war- 
rant for  1788.88  issued  to  W.  J.  Price  for  services  as  a  commissioner. 
There  is  nothing  in  the  record  to  show  that  the  services  of  this  com- 
missioner were  not  worth  more  than  fl2,  and  nothing  by  which  the 
•amount  he  is  entitled  to  receive  can  be  accurately  determined.  No 
provision  of  statute  has  been  found  which  limits  his  compensation  to 
the  amount  allowed,  tuid  our  conclusion  is  that  this  instruction  was 
unwarranted.  Hie  result  of  the  whole  matter  is  that  the  judgment 
below  must  be  reversed,  and  the  cause  must  be  remanded  to  the  oonrt 
below,  with  directions  to  grant  a  new  triaL     It  is  so  ordered. 


MAUBY'S  TRUSX^O  et  al.  v.  FITZWATEB  et  aL 

(Circuit  Court,  D.  West  Virginia.    August  6,  1SS6.) 

1.  Void   Judgment— RnvrvAt  against  Hribs  or  Deceased  Party — Unau- 
thorized Afpearancb  by  Attorney. 

A  man  was  made  a  party  defendant  by  an  amended  declaration  in 
ejectment,  and  an  appearance  by  attdmey  was  at  the  same  time  en- 
tered for  him,  though  he  was  in  fact  dead.  The  case  was  afterwards 
revived  against  his  heirs  by  consent  of  the  attorney,  who  also  waived  pro- 
cess, and  appeared  for  them,  though  without  authority  to  appear  for 
either  the  deceased  or  the  heirs,  neither  of  whom  had  any  linowledge  of 
The  action.    Edd.,  that  a  judgment  against  the  heirs  was  void. 

IL  Samb — Petition  to  Vacate— Laches. 

A  court  will  not  refuse  to  entertain  a  petition  to  vacate  a  void  Jndg- 
raent  because  not  filed  until  11  years  after  the  rendition  of  the  judgmenu 
where  it  was  rendered  against  the  petitioners  aa  heirs,  and  they  had  no 
iTUOwIedge  of  its  existence  for  several  years. 

S.  Rbvivai.— Adthoritt  ov  Attorney  to  Bisd  Ebibs  ov  Dbcbasxo  Dbfbmd- 

ANT. 

Where  a  defendant  In  ejectment  has  appeared  by  a  dnly-anthorlsed  attor- 
ney, on  his  death  his  heirs  will  be  bound  by  the  action  of  such  attorney 
in  consenting  to  a  revival,  waiving  process,  and  Altering  appearance  in 
tbelr  behalf. 

This  was  a  hearing  on  a  petition  to  vacate  a  Judgment  ento-ed 
herein  in  1886  against  the  petitioners  as  heirs  of  Sda  White  and 
Andrew  Claycomb. 

Mollahon  &  McClintock,  for  petitioners. 

James  F.  Brown  and  Eugene  Massie,  for  defend{ints. 
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JACKSON,  District  Judge.  The  onlj  question  presented  to  the 
eoDsideration  of  the  court  at  this  time  arises  upon  the  petition  of 
Thomas  J.  Wliite  and  others,  filed  in  tiiis  cause  some  11  years  after 
the  case  had  been  tried  at  the  l)ar  of  this  court,  to  set  aside  a  judg- 
ment rendered  in  it  against  the  petitioners.  The  declaration  of  the 
plaintiffs  in  this  cause  was  served  upon  Benjamin  Fitzwater  and  oth- 
ers, and  filed  in  the  clerk's  ofiQce  at  this  court  at  July  rules,  1884. 
At  the  time  neither  Sela  Wliite  nor  Andrew  Olaycomb  were  made 
parties  defendant  to  these  inroceedings.  At  the  November  rules, 
1884,  an  amended  declaration  was  filed  making  additional  parties 
defendants,  among  them  the  defendant  Claycomb,  but  at  this  time 
neither  Wliite  nor  his  heirs  nor  devisees  were  made  parties.  At  the 
November  term,  1884,  an  amended  declaration  was  filed  in  court 
making  Sela  White  a  defendant  with  Andrew  Claycomb,  as  joint 
owner,  at  which  time  J.  M.  McWhorter  appeared  as  counsel  for  the 
defendants  White  and  Claycomb  to  plead  to  the  plaintiffs'  declaration 
as  amended.  At  the  time  this  order  was  made  in  court  it  appears 
from  the  evidence  tljat  Sela  White  was  dead.  At  the  spring  term, 
1886,  McWhorter,  as  connsd  for  Sela  White  and  Andrew  Claycoml), 
suggested  the  death  of  both  of  the  defendants  White  and  Claycomb, 
and  waived  process  against  the  heirs  of  the  deceased  def^xdants,  and 
agreed  to  appear  and  plead  for  them  at  the  next  term  of  the  court.  At 
the  fall  term,  1886,  which  was  the  next  order,  the  case  was  revived, 
opon  the  motion  of  McWhorter,  by  an  order  of  the  court,  against 
the  heirs  of  Claycomb  and  White.  In  December,  1886,  a  trial  was 
had,  and  judgment  rendered  in  said  action  against  part  of  the  de- 
fendants, including  petitioners,-  for  a  large  boundary  of  land  men- 
tioned in  the  plaintiffs''  declaration.  The  defendants,  replying  to 
this  petition,  claimed  that  one  John  E.  Stewart  was  employed  and 
authorized  by  Claycomb  to  employ  counsel  to  represent  him,  and  that, 
Claycomb  having  a  joint  interest  with  White  in  the  lands,  his  action 
bound  White,  although  it  does  not  appear  from  the  evidence  in  this 
case  that  White  ever  knew  of  the  employment  of  McWhorter  as 
counsel  to  represent  him. 

From  the  view  I  take  of  this  case,  I  do  not  think  there  Is  suflQcient 
evidence  to  establish  the  relation  of  attorney  and  client  between  Mc- 
Whorter and  White  in  his  lifetime,  or  his  heirs  after  his  decease,  and 
therefore  every  step  taken  by  McWhorter  in  representing  the  inter- 
ests of  White  or  Ws  heirs  was  absolutely  without  authority.  The 
judgment  of  the  court,  as  against  a  man  at  a  time  when  he  was  dead 
of  course  amounts  to  nothing,  even  if  he  had  been  properly  impleaded 
in  the  cause  of  action;  but  it  is  to  be  borne  in  mind  that  there  was 
an  effort  to  amend  the  declaration  in  ejectmeiit  in  a  very  unusual 
way.  The  amendment  sought  to  be  made,  in  the  way  it  was  done, 
could  only  be  done  by  the  consent  of  the  defendants,  after  thej  had 
cognizance  of  the  pendency  of  the  action. 

After  a  suit  is  once  instituted  against  a  party  who  is  properly  be- 
fore the  court  on  process  duly  served,  and  the  party  dies  before  judg- 
ment is  obtained  against  him,  the  judgment  obtained  after  his  death 
is  void.     The  only  mode  and  manner  in  which  the  suit  could  be 
S8F.-48 
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further  prosecuted  would  be  to  revive  it  against  his  heirs  upon  a 
scire  fticias  sued  out  for  that  purpose.  This  was  not  done  in  this 
case,  and  inasmuch  as  there  was  no  party  representing  the  heirs  of 
White  who  could  consent  to  revive  the  suit  against  him,  and  there  be- 
ing no  steps  taken  to  sue  out  necessary  legal  processes  to  revive,  it 
follows  that  any  judgment  taken,  either  against  White,  after  he  is 
dead,  or  against  his  heirs,  who  are  not  properly  before  the  court,  must 
be  held  to  be  void  in  law,  and  would  not  bind  the  parties  sought  to 
be  impleaded.  It  is  contended,  however,  that  in  this  case,  from  the 
long  lapse  of  time,  the  court  should  presume  an  acquiescence  by  the 
heirs  of  White.  In  the  judgment  of  the  court  in  this  case,  the  court 
would  not  be  authorized  to  act  upon  a  presumption  of  this  character 
unless  an  unusual  delay  occurred  after  the  parties  had  notice  of  the 
judgment  in  the  case. 

It  clearly  appears  that  White  in  his  lifetime  knew  nothing  about 
the  pendency  of  this  action,  nor  did  his  heirs  after  his  death  have 
notice  until  long  after  the  rendition  of  the  judgment.  The  delay, 
that  occurred  after  the  heirs  became  informed. of  their  interests  in 
the  property  was  not  unreasonable.  There  was  not  such  a  delay  as 
amounts  to  laches. 

As  to  the  petitioner  Sarah  G.  Johnson,  who  derived  her  interest 
in  the  property  from  Olaycomb,  iheee  can  be  no  question,  in  my  mind, 
that  McWhorter  was  counsel  for  Oaycomb,  and  represented  his  in- 
terests in  the  land  in  controversy.;  and  he  having,  as  the  attorney  of 
Glaycomb,  made  him  a  party  to  the  suit  In  his  lifetime,  his  heirs 
must  be  bound  by  the  action  of  McWhorter,  as  Claycomb  himself 
would  be.  For  this  reason  I  am  of  the  opinion  that  the  petition  of 
Sarah  C.  Johnson  must  be  dismissed.  It  is  to  be  regretted  that  a 
judgment  of  the  court  of  the  age  of  the  one  under  consideration  should 
have  to  be  disturbed  after  a  period  of  11  years  has  transpired;  buf 
when  it  appears  that  parties  have  been  deprived  of  their  legal  rights 
by  the  judgment  of  a  court,  before  they  were  impleaded,  it  is  far 
better  that  the  parties  should  be  restored  to  their  rights,  although 
the  rights  of  other  parties  have  in  the  meantime  intervened. 

For  tiie  reasons  assigned  I  am  of  the  opinion  that  the  judgment 
fn  the  case  as  to  the  petitioners  should  be  set  aside,  and  a  further 
trial  directed,  as  between  the  plaintiffs  and  these  petitioners,  at  the 
bar  of  this  court 


MATZ  et  al.  V.  OHIGAGO  A:  A.  R.  OO. 

(Circuit  Court,  W.  D.  Missouri,  W.  D.    Jane  13,  189&) 

1.  Cods  Plbadino— Nkoliobnob— Joimdbr  ow  Causbs  or  AcnoR. 

To  allege  three  distinct  acts  of  negligence  In  one  count,  either  one  of 
wtaici]  would  give  a  cause  of  action  prima  facte,— one  based  on  a  city  ordi- 
nance, one  on  a  state  statute,  and  the  other  on  negligence  at  common  law,— 
is  bad  pleading  under  the  Missouri  Code;-  and  a  motion  to  compel  plain- 
tiffs to  elect  on  which  cause  of  action  they  will  rely  Is  well  taken. 
A  Bamb— AlIiSOAtions  or  Keoliobhcb. 

Negligence  must  be  distinctly  alleged;  and,  In  an  action  for  death  at  a 
railroad  crossing,  It  Is  Insufficient  merely  to  aver  that  no  watdunui  or 
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gates  were  maintained  "^o  warn  etaildnn  or  the  pnblle  In  generAl  of  the 

approacb  of  cars  and  engines,"  without  farther  ayerring  that  the  eom* 
pany  was  negligent  therein. 

t.  Sahb— Arocusntativb  Allboatioks. 

In  a  petition  to  recover  for  death  at  a  crossing,  after  setting  oat  an 
ordinance  limiting  the  speed  of  trains,  an  averment  that  "it  became  the 
daty"  of  defendant's  employes  not  to  more  any  cars  within  the  dty 
limits  at  a  greater  speed  than  six  miles  an  hour  is  an  allegation  of  a  legal 
conclusion,  and  may  be  strlclien  out  on  motion. 

This  was  an  action  at  law  by  Peter  Matz  and  others  against  the 
Caiicago  &  Alton  Railroad  Ck>mpany  to  recorer  damages  for  the  killing 
of  plaintiffs'  child  at  a  street  crossing,  nnie  case  was  heard  on  mo- 
tions to  compel  plaintiffs  to  elect  on  which  cause  of  action  they  will 
rely,  and  to  strike  out  certain  parts  of  the  petition. 

Scarritt,  Griffith,  Vaughan  &  Jones,  for  plaintiffs. 
Wash.  Adams,  for  defendant 

PHILIPS,  District  Judge.  The  defendant  has  filed  a  motion  here- 
in to  compel  the  plaintiffs  to  elect  upon  which  of  the  several  causes 
of  action  they  intend  to  rely  at  the  trial.  The  petition  is  based  ui>on 
the  negl^ence  of  defendant's  servants  in  charge  of  one  of  its  tcains 
in  killing  plaintiffs'  child  at  a  point  where  it  is  alleged  the  railroad 
intersected  a  public  street  in  Kansas  City,  Ma  It  k  to  be  kept  in 
mind  in  the  consideration  of  cases  like  this  that  the  caose  of  action  is 
not  so  much  that  a  person  has  been  killed  by  the  railroad  as  it  is 
the  imjiuted  negligence  of  the  railroad,  through  its  servants  and 
agents,  which  occasions  the  injury  or  death.  An  injury  may  result 
to  a  person  by  a  collision  of  a  railroad  train  without  any  cause  of 
action  arising  thereon  to  the  party  injured  or  his  l^al  representar 
tives;  and  a  petition  which  should  state  is  a  case  like  this  nothing 
more  than  fliat  "A."  was  run  over  and  killed  by  a  locomotive  engine 
and  train  of  cars  of  the  defendant  railroad  company  would  not  state 
any  cause  of  action,  for  the  reason  that  the  action  is  predicated  of  the 
negligent  condoct  and  acts  of  the  railroad  company.  Bailway  Ca 
V.  Wyler,  158  U.  a  285  et  seq.,  15  Sup.  Ot  877. 

There  is  bat  one  count  tn  the  last-amended  petition  in  this  case.  It 
is  alleged  in  one  part  of  the  petition  that  there  was  at  the  time  of 
the  injury  an  ordinance  in  force,  adopted  by  Kansas  €<ity,  a  manidpal- 
Hy,  which  prohibited  conductors,  engineers,  firemen,  brakemen,  or 
other  persons  from  moving,  causing  or  allowing  to  be  moved,  any  lo- 
comotive, tender,  or  cars  within  liie  city  limits  at  a  greater  rate  of 
speed  than  six  miles  per  hour;  and  it  is  alleged  that  at  tlie  time  in 
question  Hie  said  servants  and  agents  of  the  defendant  railroad  com- 
pany ran  a  locomotive  engine  and  cars,  which  did  the  injury,  at  a  great- 
er rate  of  speed  than  six  miles  an  hour,  and  were  therefore  violating 
a  penal  statute  of  the  city  at  the  time  of  the  injury,  whereby  a  cause 
of  action  arises  to  these  plaintiffs.  It  is  next  alleged  that  the  servants 
and  agents  of  the  defendant  company  were  guilty  of  n^ligence  in 
running  upon  the  deceased  without  giving  him  any  notice  or  warning 
of  the  approach  of  the  train,  and  without  dowing  up  or  slackening  the 
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■peed  fliereof.  From  this  It  might  well  be  inferred  that  the  injury 
resulted  from  the  failure,  of  the  defendant  company  to  give  the  stat- 
utory warning  by  sounding  the  whistle  at  80  rods  from  a  pnblio  cross- 
ing, and  for  failing  to  either  keep  up  said  signal  of  warning,  or  by 
ringing  the  bell  until  the  crossing  was  passed.  This  is  another  stat- 
atoi7  cause  of  action.  Further  on,  it  is  alleged  that  the  said  serrants 
and  agents  of  the  defendant  company  were  guilty  of  n^ligence,  on 
approaching  the  deceased,  standing  on  the  railroad  crossing,  in  not 
discoTering  his  presence,  which  they  might  hare  done  with  the  ex- 
ercise of  ordinary  care,  in  time  to  have  prevented  injury  by  checking 
the  train.  This  is  a  common-law  ground  of  recovery,  predicated  upon 
common-law  negligence.  The  petition,  then,  after  reciting  these  sev- 
eral negligences,  concludes  as  follows: 

"That  by  reason  of  said  negligence  [which  negligence  Is  not  stated]  of  the 
defendant,  acting  by  and  through  Its  agents,  servants,  etc.,  in  charge  ot  and 
running  said  locomotive  and  train  of  cars,  and  by  reaaon  of  the  negligence 
of  the  defendant's  said  servants,  agents,  etc.  [which  la  bat  a  repetition  of  the 
preceding  paragraph],  the  said  locomotive  and  cars  were  by  them  moved  and 
run  upon  and  against  said  William  Matz  [the  deceased]  at  the  time  and  place 
aforesaid,  and  thereby  injured,"  etc. 

It  is  thus  made  apparent  that  the  plaintiffs  have  attempted  to  state 
three  distinct  acts  of  negligence,  either  one  of  which  would  give  a 
cause  of  action,  prima  facie, — one  based  upon  the  ordinance  of  the 
oity,  another  upon  the  state  statute,  and  the  other  from  negligence 
at  common  law.  The  state  court  of  appeals,  sitting  in  this  district, 
has  decided,  in  Harris  v.  Railway  Co.,  51  Mo.  App.  125,  that  this  is 
bad  pleading,  for  the  reason  that  it  conjoins  in  one  and  the  same 
count  several  causes  of  action,  in  violation  of  the  code  pleading.  And 
I  am  persuaded  after  consideration  that  the  rule  thus  established  by 
the  state  court  of  appeals  is  a  correct  one.  The  defendant  is  entitled 
to  know,  before  it  proceeds  to  trial,  upon  which  cause  of  action  it  is 
to  join  issue,  and  upon  what  distinct  ground  the  plaintiffs  propose  to 
give  battle.  It  is  also  important  that  both  the  court  and  the  jury 
should  be  advised  as  to  what  distinctive  issue  is  in  the  trial  of  a 
cause;  and  the  verdict  of  the  jury  should  be  so  responsive  to  the  is- 
sue that  it  could  be  known  at  once  upon  what  particular  negligent 
act  the  jury  based  their  verdict.  A  verdict  on  this  petition  would 
be  a  genertd  verdict;  and,  if  for  the  plaintiffs,  it  would  be  impossible 
to  determine  from  the  verdict  upon  which  imputed  negligence  the 
jury  reached  their  conclusion.  A  plaintiff  ought  to  know  in  advance 
his  case,  and  what  the  negligence  was  that  caused  the  injury.  It  is 
observable  that  the  petition  does  not  allege  in  its  conclusion  that  the 
injury  or  death  of  the  party  resulted  from  all  the  causes  of  n^lig^dce 
combined,  co-acting  to  produce  a  common  result.  But  it  alleges  **Oia.t 
by  reason  of  said  n^ligence";  but  which  of  them,  or  whether  all 
combined,  is  not  stated.  Such  pleading  makes  a  chance  medley,  in- 
stead of  a  plain  and  concise  statement  of  the  facts  constituting  the 
cause  of  action,  required  by  the  Code.  The  motion  to  elect  is  tiiere- 
fore  well  taken. 

The  defendant  moves  to  strike  out  certain  statem«its  made  in  tiie 
petition.     The  first  is  the  allegation  "th^t,  at  the  time  herein  re- 
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ferred  to,  no  watchman  was  Btationed  or  gates  or  bars  maintained, 
at  the  said  crossing  of  defendant's  tracks,  on  said  Agnes  avenue,  to 
warn  cliildren  or  ^  public  in  general  of  the  approach  of  cars  and 
engines  thereto."  It  is  not  allied  that  the  placing  of  such  gates 
or  watchman  was  required  bj  any  ordinance  or  statute,  nor  is  it  al- 
leged that  defendant  was  guilty  of  negligence  in  failing  to  do  so. 

The  motion  to  stril^e  out  is  also  aimed  at  the  following  allegation 
in  the  petition,  following  immediately  after  setting  out  the  ordinance 
of  the  city  aforesaid: 

"That,  at  the  times  herein  referred  to,  It  became  and  was  the  duty  of  the 
defendant's  conductors,  engineers,  agents,"  etc.,  "In  charge  of  and  while  run- 
ning, conducting,"  etc.,  "defendant's  locomotives  and  cars,  not  to  move  or 
cause  to  be  moved  any  locomotive  or  car  within  the  city'Umlts  at  the  place 
aforesaid  at  a  greater  rate  of  speed  than  six  miles  an  hour." 

This  averment  Is  quite  Unnecessary.  It  is  nothing  more  than  a 
conclusion  of  law  drawn  from  the  antecedent  allegation  of  negligence 
resulting  from  the  violation  of  the  city  ordinance.  It  is  therefore  bad, 
as  not  a  statement  of  fact  constitnting  the  cause  of  action,  and  is  ar- 
gumentative in  stating  the  law  of  the  case,  which  comes  within  the 
province  of  the  court.  The  motion  to  strike  out  these  statements  In 
the  petition  is  therefore  sustained. 


TAQBE'S  ADM'R  v.  THE  REOETVBRS.' 
^Circuit  Court,  B.  D.  Virginia.    January,  1882.) 

L  Mastkr  ahd  Bbbvaut— Assumptioh  of  Risks  by  Sbrvant. 

A  worl:man  employed  by  railroad  receivers  as  a  bridge  buflder  assumes 
all  the  ordinary  risks  Incident  to  that  employment,  Including  the  risk  of 
the  falling  of  a  bridge  at  the'  critical  time  of  adjusting  Its  bearings  after 
taking  out  the  faJse  work. 

S.  Same— Fellow  Servants. 

A  workman  engaging  with  railroad  receivers  as  a  bridge  builder  assumes 
the  risk  of  all  accidents  incident  to  such  work  from  the  temporary  over- 
sight or  mismanagement  of  a  foreman  who  Is  proved  to  be  a  skillful 
bridge  builder,  and  who  la  In  charge  of  the  work,  but  who  also  labors 
thereon  as  a  mechanic. 

The  petition  is  filed  in  this  case,  as  a  branch  of  it,  the  property  of 
the  defendant  company  (the  Atlantic,  Mississippi  &  Ohio  Bailroad 
Company)  being  in  the  custody  of  the  court,  in  charge  of  receivers  who 
were  in  charge  at  the  time  of  the  accident  which  gave  rise  to  the  pro- 
ceeding. 

The  petition  claims  damages  to  the  amount  of  $10,000,  for  the  killing  of 
plalntiiTs  intestate,  J.  M.  Yager,  about  the  1st  day  of  July,  1878,  by  the  fall- 
ing of  parts  of  a  bridge  of  this  railroad  while  in  process  of  erection  across  a 
part  of  the  Appomattox  river,  at  Petersburg,  Va.,  on  which  Intestate  was  at 

»  This  case  has  been  heretofore  reported  In  4  Hughes,  192,  and  Is  now  pub- 
lished in  this  series,  so  as  to  Inclnde  therein  ail  circuit  and  district  court 
cases  elsewhere  reported  which  have  been  inadvertently  omitted  from  the 
Federal  Reporter  or  the  Federal  Cases. 
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the  time  at  work,  as  employs  of  the  receivers.  The  Intestate  was  carried 
down  by  tbe  bridge,  and  fatally  crushed.  The  falling  of  the  bridge  is  rap- 
posed  to  have  been  caused  by  its  having  got  a  few  inches  out  of  plumb  while 
the  builders  were  adjusting  it  to  its  bearings,  and  putting  In  end  braces, 
just  after  having  removed  the  false  wortc  or  scaffolding  which  had  supported 
the  upper  chords.  There  are  two  petitions  of  the  plaintiff  In  the  case.  The 
original  petition  charges  negligence  upon  the  receivers  in  having  failed  to 
supply  the  requisite  timber  for  building  the  bridge;  thereby  compelling  s 
resort  for  timber  to  the  false  work  supporting  the  upper  chords,  whereby 
the  structure  was  rendered  liable  to  fall,  and  for  negligence  In  having  pot 
in  supervision  of  the  work  a  person  or  persons  ignorant  of  the  business, 
and  negligent  of  the  duties  Incident  to  it,  "who,  instead  of  suspending  opera- 
tions on  finding  that  proper  material  was  exhausted,  not  only  used  what 
was  unsuitable  for  the  purpose,  but  even  went  so  far  as  to  resort  to  the 
false  work  or  scaffolding,  the  removal  of  which  rendered  the  bridge  danger- 
ously insecure,"  tlie  more  so  as  the  structure  had  not  been  secured  in  its 
proper  position  by  the  proper  bolts,  braces,  and  fastenings.  The  original 
petition  was  filed  May  3,  1878.  The  answer  of  the  receivers  to  it  was  filed 
January  27,  1S80.  Depositions  were  taken  by  plaintiff  in  April,  18S0,  by 
defendants  In  January,  ISSl,  and  were  closed  by  plaintiff  in  May,  1881. 
PlalntifTs  counsel  asked  leave  to  file  an  amended  petition  on  the  16tb  De- 
cember, 1881;  and  this  motion  was  on  that  day  heard,  at  which  time  also 
the  case  was  heard  in  chief,  with  a  saving  to  the  defendants  of  the  right. 
If  the  filing  of  the  amended  petition  should  be  allowed,  to  answer  that  peti- 
tion, and  to  take  testimony  responsive  to  the  pleadings  In  their  amended 
form  if  their  counsel  should  so  desire.  The  amended  petition,  repeating 
the  charges  of  the  original  one,  charges,  further,  that  W.  S.  Hanna  was  the 
person  in  charge  of  the  said  work  by  whose  order  the  Intestate  was  on  the 
bridge  when  It  fell  and  killed  him;  that  Hanna  was  manager  of  such  work; 
that,  In  attempting  to  swing  this  bridge  to  Its  bearings,  the  sides  fell  some 
inches  out  of  perpendicular,  causing  a  tendency  to  careen  and  fall,  wtalcfa 
fact  was  perfectly  obvious  to,  and  was  observed  by,  said  Hanna;  that  the 
accident  which  then  occurred  could  have  been  averted  by  props  placed  against 
the  sides  of  the  bridge  or  ropes,  and  guys  fastened  to  the  top;  that  Hanna 
failed  to  adopt  these  precautions  and  all  others,  and  precipitated  the  catas- 
trophe by  sending  men  to  the  top  of  the  bridge;  that  this  top  weight  was 
further  Increased  by  the  men  who  were  there,  attempting,  on  Hanna's  orders. 
to  haul  up  to  the  top  heavy  planks  to  complete  the  work  In  which  Uiey  were 
engaged,  and  that  the  structure  fell  because  of  this  overweight  on  the  top. 
The  plaintiff  therefore  charges  tbdt  the  said  Hanna  was  culpably  negligent 
in  the  discbarge  of  his  duties  in  and  about  the  said  work,  and  that  the  re- 
ceivers are  liable  In  damages  for  his  negligence. 

The  evidence  wholly  fails  to  sustain,  the  charges  of  the  original  petition 
In  respect  to  a  scarcity  of  timber.  The  weight  of  proof  is  in  favor  of  the 
conclusion  that  there  was  abundant  timber  of  suitable  quality,  and  to  spare. 
The  weight  of  proof  is  also  to  the  effect  that  the  false  work  of  the  bridge 
had  been  removed  at  the  time  of  the  accident,  in  dne  course  of  eonstmctlon. 
because  it  was  no  longer  needed:  that  there  were  six  lateral  braces  in  place 
between  the  top  chords  of  the  bridge;  that  there  were  seven  iron  rods  in 
place  between  the  top  and  bottom  chords,  and  properly  tightened  up:  that 
between  the  bottom  chords,  which  were  of  Iron  and  heavy,  the  old  bridge 
work  was  still  intact,  so  that  lateral  braces  could  not  be  placed  there;  and 
that  there  was  nothing  in  these  respects  so  out  of  usual  condition  at  such  a 
stage  in  the  erection  of  such  a  structure  as  to  have  caused  the  accident 
The  opinion  of  Hanna  and  of  one  or  more  witnesses  who  were  at  work  on 
the  bridge  when  It  fell  was  that  the  falling  of  the  two  chords  of  the  bridge 
by  which  the  Intestate  Yager  lost  his  life,  occurring,  as  It  did,  while  tem- 
porary end  or  knee  braces  were  about  being  put  into  one  of  the  end  baits, 
was  caused  by  the  bridge  having  got  three  or  four  inches  out  of  plumb. 
and  by  there  being  at  the  time,  besides  the  weight  of  the  chords  and  braces. 
the  weight  also  of  two  men  on  top  of  the  bridge,  hauling  up  a  two-Inch  plank 
for  use  as  one  of  the  temporary   knee   braces;    rehderlng  the   structure 
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top  heavy.  The  erldence  Is  that  the  manner  pursued  In  adjasting  this 
lirldge  to  Its  place  after  removing  the  false  work  was  the  same  as  had  been 
pursued  by  the  foreman,  Hanna,  In  the  construction  of  12  or  13  bridges 
which  he  had  previously  built  on  this  same  plan;  that  there  was  not  time 
after  the  bridge  got  out  of  plumb  for  the  nse  of  props,  ropes,  or  gnys  for 
steadying  it;  that  at  the  time  of  the  accident  it  seemed  plumb  to  the  eye; 
that,  as  soon  as  It  began  to  fall,  alarm  was  given  to  all  of  the  workmen  to 
get  out  of  the  way,  who  all  did  make  their  escape  except  Yager,  who  seemed 
to  be  deaf  or  absent-minded;  that  on  a  previous  occasion,  at  Lynchburg, 
of  such  an  alarm.  Yager  had  acted  In  a  similar  way;  and  that,  if  Yager  had 
bad  presence  of  mind  to  obey  the  alarm  when  given,  be  might  have  escaped. 
The  evidence  aa  to  Yager  is  that  he  bad  been  for  some  time  a  regular  hand 
with  Haima  In  bridge  building,  and  was  an  employe  of  the  authorities  of 
this  railroad.  The  evidence  as  to  Hanna  Is  that  he  was  58  years  old  at 
the  time  of  the  accident;  that  he  was  a  bridge  builder  by  occupation  and 
profession,  and  had  been  so  for  30  years;  that  he  had  principal  charge  of 
the  bridge  force  of  the  Atlantic,  Mississippi  &  Ohio  road  from  Big  Spring 
In  Norfolk,  a  distance  of  276  miles,  as  foreman;  that  he  had  been  such  fore- 
man for  15  years;  that  he  had  been  constantly  employed  during  the  time 
In  building  and  repairing  bridges;  that  he  had  bnilt  13  bridges  on  the  same 
plan  as  that  at  Petersburg,  which  was  the  fourteenth;  and  that  the  acci- 
dent there  was  the  first  that  had  ever  happened  in  bis  experience.  I  think 
It  was  stated  in  argument  that  Hanna  bns  died  since  giving  his  deposition. 

HUQHES,  DiBtriot  Judge.  The  first  question  arising  in  this  case 
is  upon  the  pleadings,  and  is  whether  the  plaintiff  should  be  allowed 
to  file  his  amended  petition.  If  the  petition  makes  a  new  case  differ- 
ent from  that  made  by  the  original  petition,  it  cannot  be  admitted,  for 
the  reason,  among  others,  that  it  is  not  broup^ht  within  the  12  months 
allowed  by  statute  to  such  claims;  the  general  rule  being  that  actions 
for  tort  die  with  the  parties  to  them.  If  the  plaintiff  has  any  right 
to  damages  for  negligence  on  the  part  of  the  receivers  or  their  agents, 
it  is  not  from  general  habits  or  acts  of  negligence,  but  can  o^y  be 
from  some  particular  act  properly  charged  in  the  pleadings,  and 
proved  in  the  evidence  as  the  especial  cause  of  his  intestate's  injury. 
These  receivers  and  their  agents  might  be  guilty  of  acts,  even  of 
habitual  and  wanton  negligence,  resulting,  some  of  them,  in  injury 
to  other  persons;  but  this  plaintiff  could  recover  nothing  except  from 
some  particular  act  of  negligence  specifically  charged  in  his  com- 
plaint, and  proved  to  have  affected  his  intestate  personally.  Even 
in  respect  to  the  construction  of  this  particular  bridge,  the  receivers, 
through  their  foreman,  might  be  proved  to  have  negligently  and  de- 
fectively constructed  other  parts  of  the  bridge  froin  which  other  per- 
sons received,  or  might  have  received,  injury;  yet,  if  the  plaintifT 
should  not  charge  and  show  that  his  intestate  was  injured  by  or  in 
consequence  of  the  defective  construction  of  the  particular  part  from 
which  he  actually  received  injury,  he  could  not  recover.  One  man 
cannot  recover  damages  for  acts  which  Injure  or  are  capable  of  injur- 
ing other  men,  but  from  which  he  himself  receives  no  injury,  nor  for 
injuries  to  himself  not  charged  in  his  complaint.  This  is  elementary 
law. 

A  plaintiff,  to  make  a  sufBcient  case,  must  charge  and  prove  a  par- 
ticular act,  or  particular  acts  of  negligence,  and  injury  received 
therefrom.     Now,  the  original  petition  in  this  case  charges  that 
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the  premature  removal  of  timbers  in  the  false  work  of  this  bridge, 
by  order  of  ignorant  and  incompetent  persons  put  in  charge  of  the 
work  by  the  receivers,  was  the  cause  of  the  accident,  while  the 
amended  petition  charges  that  the  accident  was  caused  by  the 
bridge  getting  out  of  plumb  from  the  neglect  of  the  foreman  to 
use  props,  ropes,  and  guys,  and  from  too  much  weight  being  put 
and  allowed  upon  the  top  of  the  bridge.  As  the  act  of  negligence 
charged  in  the  original  petition  is  disproved  by  the  evidence,  the 
case  rests  wholly  upon  the  charge  made  in  the  amended  petition. 
I  am  strongly  of  opinion  that  the  charge  in  this  last  is  of  a  differ- 
ent act  of  negligence  from  that  made  in  the  first  petition;  that 
the  case  set  out  is  a  new  one,  different  from  the  first;  and  that 
the  petition  comes  too  late,  because  coming  more  than  12  months 
after  the  death  of  the  intestate.  The  only  alternative  view  to  that 
just  stated  which  occurs  to  me  as  even  plausible  would  be  to  consider 
the  falling  of  the  bridge,  however  happening,  as  the  act  of  Diligence 
which  constitutes  the  gravamen  of  the  suit,  and  that  the  amended  peti- 
tion simply  repeats  the  charge  of  that  act,  giving  another  explanation 
of  the  manner  in  which  it  occurred.  As  I  am  unwilling  to  base  my 
decision  in  this  case  upon  a  technicality,  I  will  adopt  that  Tiew  of  tb« 
subject,  and  treat  the  case  as  presented  by  the  amended  bill. 

Conceding  at  present,  for  the  sake  of  the  argument,  that  there  was 
negligence  on  the  part  of  Hanna,  the  foreman  bridge  builder  in  charge 
of  the  bridge  of  these  receivers  at  Petersburg,  the  case  belongs  to  that 
familiar  class  of  cases,  often  diflScult  to  treat,  of  an  injury  to  one 
fellow  servant  from  the  alleged  negligence  of  another.  No  principle 
of  law  ife  more  firmly  settled  than  the  general  principle  that  every 
person  who  voluntarily  enters  upon  a  particular  employment  for 
hire  impliedly  takes  upon  himself  all  the  risks  ordinarily  incident  to  it, 
and  especially  that  voluntary  employes  for  hire  in  any  work  impliedly 
assume  that  risk  of  accident  resulting  in  the  due  course  of  that  work 
from  the  negligence  of  fellow  servants.  The  principle  is  plain 
enough,  and  the  reason  of  law  obvious  enough.  But  there  are  several 
classes  of  exceptions  to  the  rule,  and  there  is  often  difiiculty  in  de- 
termining whether  a  particular  case  falls  within  the  exception,  or 
should  be  governed  by  the  rule  itself.  It  is  not  worth  while  to  show 
by  citation  of  law,  for  it  must  be  conceded,  that  Yager,  as  a  bridge 
builder,  assumed  tbe  risks  ordinarily  incident  to  that  trade;  and  the 
farther  question  in  this  case  is  whether  he  did  not  also  assume  the 
risk  of  such  negligence  and  oversight  as  might  be  committed  bj  Ins 
foreman  and  co-employ6  in  the  execution  of  this  job. 

In  the  case  of  Hough  v.  Railway  Co.,  100  U.  S.  213,  referred  to  in 
the  briefs  of  counsel,  and  relied  upon  by  each,  the  United  States 
supreme  court,  acquiescing  fully  in  the  general  rule,  was  at  pains  to 
discriminate  the  case  then  before  it  from  the  class  of  cases  falling  with- 
in the  general  principle.  The  accident  there  happened  from  a  de- 
fective cow  catcher  or  pilot  attached  to  a  locomotive  engine,  by  which 
the  engine  was  thrown  off  the  railroad  track,  and  the  engineer  scalded 
to  death.  The  engineer  had  complained  to  the  master  machinist  and 
the  foreman  of  the  company  about  the  defect,  and  had  been  promised 
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a  number  of  times  that  the  defect  shonid  be  remedied;  but  this  bad 
never  been  done,  and  the  accident  was  the  result.  In  that  case  the 
defense  invoked  the  general  rule  which  excuses  the  master  from  lia- 
bility to  one  servant  for  the  negligence  of  a  fellow  servant,  and  also 
the  more  special  rule  of  law  (quite  well  settled  as  to  cases  proper  for 
its  application)  that  when  an  employ^  knows  of  a  defect  in  a  piece  of 
machinery,  and  afterwards  goes  to  work  with  knowledge  of  the  con- 
tinuance of  the  defect,  he  thereby  waives  his  right  to  claim  damages 
fr<Mn  the  consequences.  But  the  court  overruled  the  defense  on  both 
points.  As  to  the  first  one,  it  held  that  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense  of  the 
mle  respecting  co-employes,  to  be  regarded  as  fellow  servants  of 
those  who  are  engaged  in  operating  the  machinei7,  but  are  employed 
in  a  distinct  and  independent  department  of  duty  from  that  of  the 
operator  of  the  machinery,  and  are  charged  with  the  master's  duty 
rather  than  that  of  the  fellow  servant  As  to  the  second  point,  the 
court  ruled  that,  when  a  master  has  expressly  promised  to  repair  a 
defect,  the  servant  subsequently  using  the  machine  can  recover  for  an 
injury  caused  thereby  happening  at  such  a  period  of  time  after  the 
promise  as  it  would  be  reasonable  to  allow  for  its  performance,  and 
within  any  period  which  would  not  preclude  all  reasonable  ^peetation 
that  the  promise  might  be  kept  This  case  of  Hough  v.  Railway  Ck>. 
shows  but  one  example  of  an  exception  to  the  general  rule  under  con- 
sideration. It  is  a  case  of  accident  from  the  use  of  defective  ma- 
chinety.  It  is  not  a  case  of  accident  in  bridge  building.  In  that  case 
the  general  mle  as  to  the  nonresponsibility  of  a  master  to  one  em- 
ploy^  for  the  negligence  of  another  was  set  out  with  much  care,  as  fol- 
lows (page  217): 

"It  Is  Implied  in  the  eontract  between  the  parties  that  the  servant  risks 
the  dangers  which  ordinarily  attend  or  are  Incident  to  tlie  business  in  which 
he  Yoluntarily  engages  for  compensation,  among  which  is  the  carelessness 
of  those,  at  least  In  the  same  work  or  employment,  with  whose  habits,  con- 
duct, and  capacity  he  has,  in  the  course  of  his  duties,  an  opportunity  to  be- 
come acquainted,  and  against  whose  neglect  or  incompetency  be  may  himself 
take  such  precautions  as  his  judgment  or  inclination  may  suggest" 

This  general  rule,  thus  carefully  enunciated  by  Mr.  Justice  Harlan, 
is  the  one  which  must  be  held  to  determine  the  case  at  bar,  unless  it 
can  be  brought  within  some  exception  equally  clear  and  well  settled, 
because  it  must  be  assumed  that  Hanna  and  Yager  were  co-employes, 
one  as  foreman,  and  the  other  as  journeyman,  in  an  employment  in 
which  they  had  been  working  with  each  other  for  some  time,  and  in 
which  they  had  had  full  opportunity  for  becoming  acquainted  with 
each  other's  "habits,  conduct,  and  capacity."  I  am  not  able  to  gather 
from  the  argument  of  counsel  for  the  plaintiff  what  particular  class  of 
exceptions  to  the  general  rule  of  nonliability  it  is  within  which  they 
suppose  the  present  case  to  fall.  It  is  not,  as  the  case  of  Hough  v. 
JBailway  Co.  was,  one  of  defective  machinery  known  to  have  been  out 
of  repair  by  intestate  and  foreman,  and  which  the  intestate  had  a  num- 
ber of  times  complained  of  ineffectually.  The  court  was  dealing  with 
such  a  case,  and  detached  expressions  appropriate  to  such  a  case  can- 
not logically  be  applied  to  the  present  ease.     The  court  was  showing 
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that  that  case  was,  bj  reason  of  its  own  particnlar  facts,  an  exception 
to  the  general  rule,  and  was  at  pains  to  set  out  the  especial  grounds 
on  which  it  discriminated  that  case  from  those  goremed  by  the  general 
law.  Certainly,  the  case  of  a  locomotive  engine  being  tluvwn  from  a 
railroad  track  by  a  defective  cow  catcher,  which  the  proper  officers  of 
the  company  had  frequently  promised,  bat  had  neglected,  to  pat  in 
repair,  is  a  very  different  one  in  all  its  elements  from  that  of  the 
falling  of  the  parts  of  a  new  bridge  while  in  the  course  of  erecfion  from 
circumstances  arising  at  fhe  moment,  equally  unforeseen  and  unex- 
pected by  the  foreman  and  the  intestate  journeyman. 

Nor  is  the  case  of  Flike  v.  Railway  Co.,  53  N.  Y.  549,  oited  by  plain- 
tiff's counsel,  at  all  in  point.  There  the  injury  occurred  from  a 
freight  train,  on  which  the  plaintiff's  intestate  was  fireman  to  the 
locomotive,  having  run  into  a  portion  of  another  freight  train  running 
ahead  of  it,  which  had  broken  loose  and  become  separated  from  the 
forward  train,  and  could  not  be  controlled  in  consequoice  of  there 
haying  been  an  insufficient  number,  and  not  the  usaal  number,  of 
brakemen  on  the  forward  train.  They  were  heavy  freight  trains,  mo- 
ning  at  intervals  of  five  minutes  apart  It  was  the  business  of  the 
head  conductor  stationed  at  Albany  to  make  up  the  trains,  and  to  pro^ 
vide  them  with  brakemen  and  other  train  operatives.  He  court  held 
that  this  stationary  head  conductor  was  to  be  regarded  as  represent- 
ing the  company  in  respect  to  some  of  the  duties  belonging  to  him; 
and,  as  to  these,  was  not,  in  his  relation  to  the  fironan  of  a  train, 
such  a  co-employ^  as  was  contemplated  by  the  general  rule  of  a 
master's  nonliability.  It  held  that  the  hiring  of  a  brakeman,  and 
assigning  him  to  duty,  and  providing  a  train  with  a  sufficient  nnmbv 
of  brakemen,  was  part  of  the  company's  duties,  in  relation  to  which 
the  head  conductor  stood  in  the  |dace  of  the  company,  and  that,  though 
he  had  other  duties  in  respect  to  which  he  stood  in  the  relatkm  <rf 
co-employ^  to  the  intestate  fireman,  yet  that  his  acts  could  not  be 
divided  up,  and  a  part  of  them  be  regarded  as  those  of  the  company, 
nnd  a  part  those  of  its  employes ;  saying,  "As  well  might  the  company 
be  relieved  if  the  train  was  started  without  an  engineer,  or  without 
brakes,  or  with  a  defective  engine."  The  court,  in  tills  case,  was  di- 
vided four  to  three;  and  the  exception  to  the  general  rule,  which  this 
precedent  has  not  very  firmly  established,  consists  in  a  general  agent 
of  a  company  discharging  general  duties,  from  stationary  tend- 
quarters,  being  distinguished  from  the  class  of  employ^  contemplated 
by  the  general  rule.  Certainly,  that  case  is  wholly  different  from  the 
one  at  bar,  both  in  its  facts  and  the  principles  involved.  Hanna 
was  an  employ^  of  the  receivers  of  this  railroad,  a  foreman  engaged  at 
manual  labor  in  a  special  class  of  work  along  with  other  workmoL 
He  was  depended  upon  to  take  charge  on  the  spot  in  person  of  everr 
job  of  bridge  building  or  repairing  that  was  required  on  a  long  sectira 
of  the  railroad.  But  he  did  this  in  detail.  He  had  no  statiimuy 
headquarters.  His  service  was  not  limited  to  giving  orders  from  a 
central  point  to  workmen  at  a  distance,  but  he  was  personally  preseat 
in  executing  each  job,  laboring  with  his  own  hands  as  a  medtanic 
along  with  tiie  rest  of  his  gang  in  its  execution.     He  was  so  actuallj 
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engaged  when  the  accident  onder  present  consideration  happened, 
and  therefore  I  am  of  opinion  that  he  was  a  co-employ4  of  Yager  in 
every  particular  and  every  sense,  so  carefully  defined  by  Mr.  Justice 
Harlan  in  Hough  v.  Railway  Co.,  100  U.  S.  217,  in  the  language  I 
have  quoted  at  length. 

But  I  am  not  convinced  by  anything  appearing  in  the  evidence  that 
there  was  in  the  falling  of  the  bridge  at  Petersburg,  on  July  1,  1878, 
culpable  negligence  on  the  part  of  Hanna  or  any  other  co-employ6  of 
the  plaintiff's ,  intestate,  Yager.  Counsel  for  plaintiff  assumes  in 
argument  that  Hanna  saw  that  the  bridge  was  oat  of  plumb  a  greater 
or  less  time  before  the  accident  occurred,  and  that  he  then  increased 
the  danger  of  falling  from  that  cause  by  sending  two  men  on  top  of 
the  bridge,  and  ordering  them  to  pull  up  heavy  timbers  after  them, 
thos  rendering  it  top  heavy.  Such  is  not  my  reading  of  the  evidence. 
Ebuma  testifiee  that,  judging  by  the  eye,  the  bridge  looked  plumb,  and 
that,  believing  it  plumb,  he  went  on  to  put  in  the  cross-pieces  in  the 
end  bent,  as  he  had  done  before  in  building  other  bridges  like  this,  and 
as  he  did  in  building  this  bridge  itself  Portly  afterwards.  He  no- 
where says  that  he  saw  that  it  was  out  of  plnmb  before  the  structure 
b^an  to  fall.  He  testifies  that,  if  he  had  known  or  apprehended 
snch  a  thing,  there  were  several  ways  in  which  he  could  have  guarded 
against  the  accident;  but  it  seems  not  to  have  occurred  to  him  to  re- 
sort in  advance  to  these  expedients,  because  such  an  accident  had 
never  before  happened  in  his  experience  of  15  years.  It  is  true  that, 
in  accounting  for  the  accident  after  it  had  happened,  he  ascribed  it  to 
the  fact  that  the  structure  had  got  a  few  inches  out  of  plnmb,  and  was 
overloaded  at  the  top;  but,  in  so  doing,  he  does  not  state  as  a  &ct,  or 
even  imply,  that  he  had  seen  that  the  structure  was  out  of  plumb  be- 
fore it  began  to  fall.  This  accident  may  have  been  one  of  the  many 
that  perit^ically  happen  whose  real  cause  cannot  be  predicated  with 
certainty.  It  occurred  in  one  of  the  long  days  of  a  hot  summer,  and 
the  men  engaged  may  have  been  partially  unnerved  and  relaxed  with 
the  heaf  of  the  weather.  Few  men  ever  prove  such  a  character  for 
care  and  skill  and  experience  as  is  proved  for  Hanna  as  a  bridge 
builder;  and  I  am  unwilling  to  ascribe  culpable  negligence  to  him  in 
the  falling  of  this  bridge  at  Petersburg. 

The  petition  must  be  dismissed,  but  without  costs.  It  must  be  dis- 
missed— First,  because  the  deceased  man,  Yager,  in  engaging  with 
these  receivers  for  wages,  as  a  bridge  builder,  took  upon  Mmself  all 
the  ordinary  risks  incident  to  that  employment,  including  the  risk  of 
the  falling  of  this  bridge  at  the  critical  time  of  adjusting  it  to  its  bear- 
ings, after  the  taking  out  of  the  false  work,  during  the  putting  in  of 
the  upper  braces  of  the  end  bent ;  second,  because,  in  engaging  in  this 
occupation,  he  took  upon  himself  the  risk  of  all  accidents  incident  to 
such  work  from  the  temporary  oversight  or  mismanagement  of  his  co- 
workman  Hanna,  the  experienced  and  skillful  foreman  bridge  builder, 
who  was  laboring  with  him,  and  directing  this  job;  and,  third,  because 
the  evidence  does  not  show  that  the  falling  of  this  bridge  was  caus- 
ed by  any  fault  of  the  receivers,  or  by  the  culpable  negligence  of  their 
foreman  bridge  builder,  Hanna. 
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8ABRB  ▼.  MOTT. 
(Circuit  Court.  D.  Vennont    July  30,  1898.) 

L  ASSAVLT  AND  BaTTBBT— JUSTIFICATIOK. 

One  bas  no  right  to  take  a  paper  from  the  person  of  anotber  1>7  fom 
or  threats,  even  If  he  haa  a  right  to  the  possession  thereof. 
S.  Same— Damages. 

Five  hundred  dollars  damages  to  one  who  was  assaulted  bj  being  aeised 
by  the  collar  at  the  throat,  and  threatened  with  the  fist,  whereby  be  was 
afflicted  with  nervous  prostration,  Is  not  an  excesslre  award. 

This  was  an  action  for  assault  and  battery  bronght  by  G«oi^  W. 
Babre  against  Henry  Mott,  Heard  on  motion  to  set  aside  ttie  verdiet 
as  ezcessire  and  for  error. 

Felix  W.  McGtettrick,  for  plaintiff. 

Hiram  M.  Mott  and  James  L.  Martin,  for  defendant 

WHEELER,  District  Judge.  The  plaintiff,  the  defendant,  and  one 
Langlois  were  together  to  carry  out  a  contract  signed  by  the  plaintiff, 
by  which  a  mortgage  held  by  him  was  to  be  foredosed  at  the  expense 
of  the  defendant,  and  he  was  to  quitclaim  the  premises  on  payment 
of  the  sum  due,  and  which  the  defendant  had  assigned  to  Langlois, 
who  had  on  the  day  before  brought  the  contract,  and  paid  the  sum  due, 
to  the  plaintiff,  who  had  kept  the  contract  without  objection  from 
Langlois,  and  had  it  with  him  in  his  pocket,  but  he  had  not  delivered 
the  deed  because  not  assured  that  the  expenses  of  the  foreclosure  had 
been  paid.  When  this  was  alluded  to,  the  defendant  demanded  the 
contract  or  a  receipt  for  the  money,  both  of  which  the  plaintiff  re- 
fused; whereupon  the  defendant  seized  the  plaintiff  by  the  collar  at 
his  throat,  and  pushed  him  violently  against  the  wall  of  the  room. 
This  suit  is  brought  for  this  assault.  The  plaintiff  testified  that  the 
defendant  said  that  he  should  never  leave  the  room  till  he  gave  up  the 
contract  or  signed  his  name,  and  swung  his  fist  close  to  the  plaintiff^s 
face  while  holding  him,  and  that  this  brought  on  previous  nervous 
prostration  again,  and  caused  him  much  suffering  and  disability. 
The  defendant  denied  the  threats  and  swinging  of  his  fist,  but  not 
the  seizing  of  the  plaintiff  by  the  collar  at  his  throat  Neither  of  them, 
nor  any  one,  testified  to  any  attempt  by  the  defendant  to  take  the  con- 
tract from  the  plaintiff,  and  all  agreed  that  he  did  not  give  it  up  nor 
sign  anything. 

Counsel  for  the  defendant  urged  that  he,  because  of  his  interest  in 
the  contract  and  dnty  to  see  it  fulfilled,  had  a  right  to  retake  it  from 
the  plaintiff,  and  to  use  what  force  would  be  necessary  for  that  pur- 
pose, and  that  the  question  whether  he  used  more  force  than  that 
should  be  submitted  to  the  jury;  but  the  jury  were  directed  that,  as 
the  defendant  admitted  the  assault,  the  claim  to  the  contract  afforded 
no  justification,  in  any  view  of  the  evidence,  and  that  the  plaintiff 
was  entitled  to  a  verdict  for  something,  and  the  question  of  damages, 
actual  and  exemplary,  only  was  submitted.  A  verdict  for  |500  was 
rendered,  and  the  cause  has  now  been  heard  on  a  motion  to  set  it 
aside  for  error  in  this  ruling,  and  as  excessive. 
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The  contract  to  convey  belonged  to  Langlois.  He  had  a  right  to 
rely  upon  the  plaintiff's  performance  of  it,  without  keeping  it  himsdf, 
and  when  he  let  the  plaintiil  take  it  the  plaintiff's  possession  of  it 
would  seem  to  lie  righliul.  The  defendant  had  no  interest  in  it  except 
to  have  it  carried  out  with  Langlois,  and  he  does  not  seem  to  have  Iiad 
any  right  to  disturb  the  possession  acquired  from  Langlois.  But,  if 
he  had  such  a  right,  the  paper  had  been  in  the  plaintiff's  peaceable  pos- 
session for  a  day,  and  the  right  was  in  dispute,  and  be  could  not  law- 
fully use  force  to  assert  it.  2  Am.  &  Eng.  Eno.  Law  (2d  Ed.)  983;  Bow- 
man y.  Brown,  56  Vt.  184.  And,  if  he  had  a  right  to  ase  force  to  take 
the  property,  it  could  only  be  for  that  purpose,  and  he  would  have  no 
right  to  use  force  upon  the  person  of  the  plaintiff  to  compel  him 
to  deliver  the  property.  This  was  held  in  Eodgeden  v.  Hubbard,  18 
Vt  504j  relied  upon  in  behalf  of  the  defendant  here.  And,  as  to  the 
right  of  an  owner  to  retake  personal  property,  Blackstone  said:  "If, 
therefore,  he  can  so  contrive  as  to  gain,  possession  of  his  property 
again,  without  force  or  terror,  the  law  favors  and  will  justify  his 
proceeding."  But  the  right  shonld  never  be  exerted  "where  such  ex- 
ertion must  occasion  strife  and  bodily  contention,  or  endanger  the 
peace  of  society."  3  Bl.  Comm.  4.  No  authority  has  been  cited  or 
noticed  to  the  contrary  of  this.  Bo,  no  right  to  the  contract,  however 
absolute,  would  justify  taking  it  by  force  from  the  plaintiff's  person, 
and  much  less  would  it  justify  any  assault  upon  his  person  to  compel 
delivery  of  it;  and  there  was  no  question  about  the  ownership  of  the 
paper,  or  the  amount  of  force  necessary  to  retake,  it,  to  submit  to  the 
jury,  upon  the  evidence,  as  decisive  for  the  defendant  of  the  justifica- 
tion set  up.  The  damages  were  wholly  within  the  judgment  and  dis- 
cretion of  the  jury,  and  those  found  are  not  sufQciently  la^e  to  show 
that  they  were  moved  by  passion  or  prejudice,  or  anything  besides 
the  fair  exercise  of  their  best  judgment  and  discretion  in  the  perform- 
ance of  their  duty.    Motion  overruled. 


Bx  parte  BALLINGBR  et  al.f 
(District  Court,  D.  Virginia.     AprU  2,  1882.) 

PlRAOT— JlTBIBDIOnOir  OF  FEDBRAI.  CotTRTS. 

Rev.  St  §  53T0,  making  robbery,  etc.,  .on  a  vessel  within  tide  waters 
piracy,  punishable  In  the  federal  courts,  Is  limited  by  section  5328  to  acts 
committed  outside  the  territorial  Jurisdiction  of  the  state  courts;  and 
hence  a  robbery  committed  on  a  ferryboat  while  passing  on  the  Potomac 
river,  between  Washington,  D.  C,  and  Alexandria,  Va.,  Is  not  cognisable 
In  the  federal  court  in  Virginia. 

This  was  a  proceeding  by  writ  of  habeas  corpus.  The  applicants  for 
the  writ  had  been  committed  to  jail  in  Alexandria,  Va.,  by  United 

1  This  case  has  been  heretofore  reported  In  6  Hughes,  S87,  and  is  now  pub- 
lished In  this  series,  so  as  to  Include  therein  all  circuit  and  district  court 
-cases  elsewhere  reported  which  have  been  inadvertently  omitted  from  the 
Federal  Reporter  or  the  Federal  Casev. 
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States  Commissioner  Fowier,  on  a  cliarge  of  piracy.  The  acts  of  al- 
leged piracy  were  committed  on  board  a  ferryboat  which  was  then  on 
its  way  from  Washington,  D.  C,  to  Alexandria,  Va.,  and  conasted  is 
forcibly  seizing  and  throwing  overboard  certain  newspapers  whidi 
were  intended  for  circulation  in  Alexandria. 

Westel  Willoughby  and  L.  L.  Lewis,  Dist.  Atty,,  for  the  United 
States. 

Charles  E.  Stnart,  F.  L.  Smith,  S.  Q.  Brent,  and  Edmund  Barke,  for 
the  accused. 

HUGHES,  District  Judge.  The  prisoners  are  in  jail  on  a  chai^  of 
piracy,  alleged  to  have  been  committed  on  one  of  the  ferryboats  plying 
between  Washington  and  Alexandria,  on  the  Potomac  river,  on  tide 
water.  The  offense  charged  is  the  taking  with  violence  certain  prop- 
erty from  a  passenger  on  the  steamer.  The  arrest  is  based  upon  sec- 
tion 5370  of  the  Revised  Statutes  of  the  United  States,  which  makes 
robbery  or  murder  in  or  upon  a  vessel  on  tide  waters  piracy,  and  fixes 
upon  such  a  crime  the  penalty  of  death.  l%e  prisoners  are  committed 
to  jaU  here  to  await  indictment  in  the  District  of  Columbia. 

Piracy  was  originally  an  offense  known  only  to  the  admiralty  and 
international  law.  Murder,  robbery,  or  depredation,  committed  in  a 
general  spirit  of  hostility  to  mankind,  on  the  high  seas,  was  called 
"piracy."  It  was  cognizable  only  by  the  admiralty  court  But  as 
pirates  often  invested  havens,  bays,  rivers,  and  inlets,  and  committed 
like  offenses  there,  it  became  necessary  for  the  nation  whose  juiisdio- 
tion  was  thus  infested  and  violated  to  declare  similar  acts,  though 
committed  on.  waters  other  than  the  high  seas,  to  be  piracy,  and  to 
make  it  cognizable  by  the  local  criminal  courts.  In  this  way  rose  the 
statutory  crime  of  piracy.  The  constitution  of  the  United  States  ^ves 
to  congress  power  to  establish  admiralty  courts,  and  to  prescribe  their 
jurisdiction.  Congress  has  exercised  this  power  only  to  the  extent  of 
conferring  upon  the  admiralty  courts  jurisdiction  in  civil  causes  aris- 
ing upon  contract  and  tort.  But  it  has  given  the  admiralty  courts  no 
criminal  jurisdiction,  for  the  reason  that  the  constitution  guaranties 
a  jury  triial  in  criminal  prosecutions,  and  juries  are  unknown  to  the 
admiralty  law.  Congress  has  vested  criminal  jurisdiction  in  the  cir- 
cuit and  district  courts  of  the  United  States,  sitting  as  courts  of  com- 
mon law.  It  has  conferred  upon  those  courts  the  cognizance  of  crimes 
committed  on  American  vessels  on  the  high  seas,  and  of  crimes  com- 
mitted on  vessels  within  the  havens,  bays,  and  rivers  affected  by  the 
tides;  statutory  piracy  being  among  the  crimes  of  which  cognizance  is 
thus  given  to  the  federal  courts.  But  by  the  crimes  act  of  1790  this 
jurisdiction  over  certain  crimes  committed  within  the  tide-water  in- 
lets, bays,  rivers,  etc.,  was  conferred  by  a  section  which  limited  It  to 
such  crimes  as  are  committed  "out  of  the  jurisdiction  of  any  particular 
state."  The  criminal  jurisdiction  of  the  states  is  exercised  by  local 
courts,  whose  powers  do  not  extend  beyond  the  body  of  the  counties, 
respectively.  But  the  body  of  the  county  has  always  been  held  to 
embrace  all  waters  that  lie  within  the  &uces  terrae;  that  is  to  say. 
within  lines  supposed  to  be  drawn  itom  one  utmost  point  of  land  to  as- 
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other  atmoat  point.  Over  snch  waters,  of  course,  the  jurisdiction  of  the 
courts  of  the  counties  (that  is  to  say,  the  jurisdiction  of  the  states) 
extends.  And  therefore  congress,  in  giving  jurisdiction  to  the  na- 
tional courts  over  certain  crimes  committed  in  bays,  rivers,  inlets,  etc., 
affected  by  tides,  as  has  been  stated,  in  order  to  avoid  a  conflict  of 
jurisdiction,  and  also  for  the  reason  that  it  was  unnecessary  to  provide 
for  the  trial  of  crimes  already  cognizable  by  competent  courts,  gave 
jurisdiction  to  the  federal  courts  over  such  of  these  crimes  only  as 
should  be  committed  in  waters  outside  of  the  jurisdiction  of  the  states, 
outside  the  fauces  terrse,  outside  the  bodies  of  counties.  So,  likewise, 
in  the  crimes  act  of  1820  the  section  which  relates  to  piracy,  and  from 
which  the  present  section  5870  is  taken,  contains  the  following  clause, 
viz.:  "Provided  that  nothing  in  this  section  contained  shall  be  con- 
strued to  deprive  any  particular  state  of  its  jurisdiction  over  such 
offenses  when  committed  within  the  body  of  a  county,"  etc.  In  eon- 
struing  this  statute,  the  United  States  supreme  court,  in  the  Case  of 
Jackalow,  1  Black,  484,  held  that  the  special  verdict  which  was  foynd 
was  insuflBcient  to  warrant  a  judgment  to  be  rendered  upon  it,  because 
it  failed  to  show  whether  or  not  the  offense  was  committed  outside  of 
the  jurisdiction  of  New  York,  beyond  the  forks  of  the  land  of  the 
adjacent  county.  See,  also,  U.  8.  v.  Beavans,  3  Wheat.  336.  And 
Mr.  Bishop,  the  best  writer  on  Criminal  Law,  remarks  that,  "within 
the  counties,  the  domhiion  of  the  state  and  the  common-law  jurisdic- 
tion of  their  courts  are  practically  almost  as  exclusive  as  if  confess 
had  no  constitutional  authority  in  exceptional  localities  there."  This 
proviso,  requiring  that  the  piracy  shall  be  committed  in  water  outside 
the  state  jurisdiction,  to  be  cognizable  by  United  States  courts,  was 
dropped  in  transferring  the  section  from  the  act  of  1820  into  the 
present  Revised  Statutes,  where  it  stands  as  section  5370;  and  that 
(lection,  so  unqualified  in  its  tenor,  is  well  calculated  to  mislead  the 
examining  and  committing  officers  of  the  United  States,  as  it  did  in 
this  case.  But  section  5370  is  nevertheless  qualified  by  a  provision 
of  law  equivalent  to  the  proviso  which  the  codifler  dropped.  Section 
5370  stands  in  a  title  of  the  Revised  Statutes  dealing  with  crimes,  and 
is  to  be  construed  in  connection  with  section  5328,  standing  in  the 
beginning  of  that  title,  which  declares  that  "nothing  in  this  title  shall 
be  held  to  take  away  or  impair  the  jurisdiction  of  the  courts  of  tiie 
several  states  under  the  laws  thereof."  Now,  I  take  it  to  be  unques- 
tionable that  the  crime  of  robbery,  such  as  is  set  forth  in  the  papers 
before  me,  is  cognizable  by  the  proper-court  ot  the  District  of  Columbia 
for  trying  conunon-Iaw  offenses.  And  therefore  that  court,  having 
jurisdiction  to  try  this  offense  of  robbery,  would  have  such  jurisdiction 
"taken  away"  and  "impaired,"  if  a  court  of  the  United  states  should 
try  this  national  offense  of  piracy.  l%e  offense  for  which  these  pris- 
oners are  held  was  not  committed  out  of  the  jurisdiction  of  the  Dis- 
trict of  Columbia.  Indeed,  there  are  two  local  jurisdictions  for  certain 
purposes  over  the  Potomac  river,  between  Alexandria  and  Washing- 
ton,— that  of  Virginia  as  well  as  that  of  the  District;  and  to  try  the 
offense  of  piracy  in  a  national  court  would  be  to  take  away  and  impair 
two  local  jurisdictions,  and  doubly  violate  the  inhibition  of  section 
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5328.  The  proceeding  under  which  the  prieonerB  are  held  having 
been  without  jurisdiction,  their  imprisonment  is  without  law,  and  they 
must  be  discharged.     I  will  sign  an  order  of  discharge. 


PECK,  STOW  &  WILOOX  CO.  ▼.  FBAY  et  aL 

(Clrcnlt  Conrt,  D.  Connectlcnt    July  22,  1896.) 

1.  Patents— Pkkliminabt  Injuitotiok. 

Where  a  patent  had  been  In  active  life  for  14  years,  and  large  nnmberB 
of  the  patented  article  had  been  made  and  sold  under  it,  without  any 
question  of  its  validity,  Iteld,  that  a  prellmtnary  injunction  would  be 
granted  against  an  infringer, 
li.  Same— Pawl  ahd  Ratchet. 

The  EUrlch  patent,  No.  293,957,  for  an  improved  pawl  and  ratchet,  teI4 
valid  and  infringed,  on  motion  for  preliminary  injunction. 

Wm.  Edgar  Simcmda,  lor  complainant. 
A.  M.  Wooster,  for  defendants. 

Sh  I  pMAN,  Circuit  Jadge.  This  Is  a  motion  for  an  injunction 
pendente  lite  to  restrain  the  infringement  bv  the  defendants  of  claims 
2  and  3  of  letters  patent  No.  293,967,  dated  February  19,  1894,  to  Bob- 
ert  E.  Ellrich,  for  an  improved  pawl  and  ratchet. 

Ilie  invention  is  described  in  the  spedflcation  as  follows: 

"My  Invention  relates  to  improvements  in  ratchets  having  two  pawls;  and 
It  consists  in  the  construction  of  the  pawls,  and  the  means  for  operating  them 
hereinafter  set  forth,  and  more  particularly  pointed  out  in  the  claims.  Eladi 
of  the  pawls  has  three  flat  faces,  one  of  ■  which  comes  against  the  ratchet; 
and  a  flat  bar  operates  on  one  of  the  other  faces  to  hold  the  pawl  against  the 
ratchet,  and  on  the  other  to  hold  the  pawl  away  from  the  ratchet.  Tlie  "bar 
operates  on  both  pawls,  and  a  spring  holds  the  bar  against  them.  The  ratchet 
teeth  have  bearing  surfaces  on  both  sides  for  the  pawls  to  operate  agatnat. 
When  one  of  the  pawls  engages  the  ratchet,  motion  Is  allowed  in  one  direc- 
tion; and  when  It  is  raised,  and  the  other  pawl  engages  the  ratchet,  motion 
Is  allowed  In  the  opposite  direction.  Wben  both  pawls  engage  the  ratchet, 
motion  Is  allowed  in  neither  direction." 

The  bar  bears  against  the  pawls  at  all  times;  and,  when  a  pawl  is 
engaged  with  the  ratchet,  the  bar  will  bear  upon  one  of  its  faces, 
and  hold  a  face  against  the  ratchet ;  but,  when  the  pawl  is  thrown  up 
and  disengaged  from  the  ratchet,  the  bar  will  bear  upon  another  face, 
and  hold  the  pawl  away  from  the  ratchet.  "Both  pawls  operate  in 
the  same  manner,  and  when  the  bar,  D,  is  holding  one  in  engagement, 
it  serves  to  hold  the  other  out,  or  vice  versa,  or  it  may  hold  both 
pawls  in  or  out  of  engagement  at  the  same  time."  The  patentee  also 
said  in  the  specification:  "The  device  for  operating  the  pawls  may 
be  somewhat  varied  without  departing  from  the  spirit  of  my  inven- 
tion, as,  for  example,  two  springs  may  be  used  in  place  of  one  spring 
and  the  bar." 

Claim  1  describes  the  invention  too  broadly. 

Claims  2  and  3  are  as  follows: 

"(2)  The  combination,  with  the  ratchet,  and  either  pawl  having  a  means 
for  engaging  the  ratchet  and  two  flat  faces,  of  a  bar,  as  D,  adapted  to  bear 


Digitized  by 


Google 


PECK,  STOW  A   VflLCOX  CO.  V.  FEAT. 


785 


upon  one  of  the  faces  to  bold  the  pawl  against  the  ratchet,  and  upon  the 
other  face  to  hold  It  a-way  from  the  ratchet,  as  set  forth. 

"(3)  The  combination  of  a  ratchet  wheel,  B,  having  teeth,  b,  both  sides  of 
which  are  adapted  to  be  engaged  by  the  pawls,  with  two  pawls,  each  of  which 
has  two  flat  faces,  and  means  for  throwing  them  Into  or  out  of  engagement 
with  the  ratchet,  separately  or  together,  and  a  bar,  D,  having  a  spring,  d, 
behind  It,  for  holding  the  pawls  In  any  position  In  which  they  are  placed,  by 
bearing  on  one  or  the  other  of  the  flat  faces,  aa  herein  set  forth." 


.^l:^^- 


•ih'« 


■^y-^ 


No  litigation  or  adjudication  has  eyer  been  had  upon  this  patent. 
It  has  been  in  active  life  for  14  years;  and  from  March  3,  1891,  when 
the  complainant  and  present  owner  became  a  licensee,  to  February  1, 
1898,  the  complainant  sold  116,632  bit  braces  made  under  it;  and  its 
validity,  until  the  acts  of  the  defendant,  was  acquiesced  in  or  conceded 
by  the  trade  and  the  public.  The  defendants  recently  began  to  make 
and  to  sell,  but  not  to  a  lai^e  extent,  a  bit  brace  which  has  two  ele- 
ments, viz.  the  ratchet  and  pawls,  as  described  in  claims  2  and  3,  and  in- 
stead of  the  bar  and  spring  has  a  long  spring  shaped  like  an  inverted  U, 
tlie  resilient  sides  or  arms  of  which  bear  against  the  pawls.  The  de- 
fenses against  the  motion  are  that  this  brace  does  not  infringe  the  two 
claims  of  the  Ellrich  patent,  if  the  means  by  which  the  pawls  are  to  be 
thrown  into  or  out  of  engagement  with  the  ratchet  are  limited  to  the 
described  means,  but,  if  the  means  are  not  thus  limited,  that  the  pat- 
ent is  invalid  by  reason  of  its  close  relation  to  the  prior  art.  Pawls 
and  ratchets  have  long  been  used  as  a  part  of  small  hand  tools  like  bit 
braces,  so  that,  by  a  change  of  the  engagement  of  a  pawl  with  the 
ratchet  teeth,  the  shaft  which  carries  the  tool  chuck  can  be  rotated 
in  a  different,  or  perhaps  opposite,  direction  from  the  one  in  which  it 
was  previously  moving.  Ten  forms  which  antedate  the  Ellrich  pat- 
ent are  shown  in  the  defendants'  a£Bdavits.  The  new  thing  which 
88F.-C0 
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Ellrich  did,  and  which  is  described  in  claim  3  more  perfectly  than 
elsewhere,  was  to  combine  a  single  ratchet  wheel  having  two-faced 
teeth  with  two  pawls  which  could  engage  separately  or  simultaneously 
with  the  single  wheel.  The  pawls  must  have  flat  faces,  and  the  de- 
scribed means  of  engagement  must  be  a  flat-faced  bar,  and  a  spring  or 
their  equivalent,  acting  automatically.  Inasmuch  as  he  has  a  single 
ratchet  wheel,  he  departed  from  the  ratchet  hand  drill  shown  in  the 
patent  to  L  N.  and  R.  N.  Cherry,  No.  240,575,  dated  April  26,  1881, 
which  has  two  ratchet  wheels  side  by  side  and  a  pawl  for  each.  Una 
device  had  the  defendants'  U-shaped  spring,  by  which  pawls  and 
ratchet  were  made  to  engage  with  each  other.  If  the  substitution  <rf 
a  single  ratchet  with  the  two-faced  teeth  for  a  double  ratchet  whed 
was  an  inventive  act, — and  there  is  thus  far  in  the  case,  in  view  of  the 
history  of  the  patented  device,  no  adequate  reason  upon  which  to  base 
an  adverse  conclasion, — claims  2  and  3  contain  a  patentable  inrention. 
Consolidated  Brake  Shoe  Co.  v.  Detroit  Steel  &  Spring  Co.,  47  Fed 
894. 

The  defendants'  device  is  that  of  the  Ellrich  specification  with  the 
long  spring  of  Cherry  in  the  form  of  an  inverted  U,  instead  of  the  bar 
and  spring  of  Ellrich.  llie  U  spring  is  a  combined  bar  and  spring. 
By  reason  of  the  curvature,  the  arms  of  the  bar  have  a  constant 
resilient  action,  or  the  action  of  a  spring.  It  is  such  a  variation  of 
the  bar,  D,  and  its  spring,  as  to  he  within  the  terms  of  the  specifica- 
tion and  of  claims  2  and  3.  The  motion  for  an  injunction,  pend^it* 
lite,  against  the  infringement  of  those  claims,  is  granted. 


BALLOU  ▼.  EDWARD  A.  POTTBR  &  CO. 

(Circuit  Court,  D.  Rhode  Island.    July  22.  1898.) 

No.  2,549. 

1.  Patents— Infrikqembnt  Surrs—  Demurrer  for  Want  of  Patrktamijtt. 
A  patent  will  not  be  declared  void  for  want  of  Invention  on  demoTTCr 
to  the  bill,  unless  It  seems  clear  that  under  no  possible  state  of  piooC* 
could  Invention  be  shown. 
S.  Same— Mandfacturb  of  Safktt  Pins. 

The  Ballou  patent,  No.  ^0,380,  for  an  Improvement  In  the  manufactme 
of  safety  pins,  is  not  so  manifestly  laclclng  in  invention  as  to  warrant  th« 
court  In  adjudging  It  void  on  demurrer  to  the  bill. 

This  was  a  suit  in  equity  by  Barton  A.  Ballou  against  Edward  A. 
Potter  &  Co.,  for  alleged  infringement  of  letters  patent  No.  380.3SO. 
issued  April  3,  1888,  to  complainant,  for  an  improvement  in  the 
manufacture  of  safety  pins.  The  cause  was  heard  on  demurrer  to  the 
bilL 

Warren  R  Perce,  for  complainant 

Wilmarth  l^nrston  and  Charles  A.  Wilson,  for  respondent. 

BROWN,  District  Jndge.  The  defendant  demurs  to  jthe  UB,  as- 
signing the  following  causes: 
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"(2)  That  the  letters  patent  laaned  to  Barton  A.  Ballon,  for  improTcment 
in  the  manufacture  of  safety  ping.  No.  380,380,  dated  April  3,  1888,  Infringe- 
ment of  which  is  charged  In  said  bill  of  complaint,  la  wholly  void  upon  Its 
face  for  want  of  patentable  novelty  and  Invention. 

"(3)  That  said  letters  patent  does  not  upon  its  face  disclose  any  patentable 
nctvclty  or  Invention  over  and  above  what  was,  long  before  the  alleged  In- 
vention of  the  Bald  Ballon,  wllhln  the  common  and  general  knowledge  of  the 
pnblic,  of  which  the  court  will  talie  Judicial  notice,  and  that  for  this  reason 
said  letters  patent  is  whoUy  void  upon  its  face. 

"(4)  That  said  letters  patent  is  for  a  process  of  manufacture,  and  is  upon 
Its  face  for  a  process  which  Involves  nothing  but  mechanical  operation  or 
function  of  certain  machines,  apparatus,  or  devices,  and  Is  therefore  upon  its 
face  for  a  process  which  is  not  patentable  under  the  law,  and  is  wholly  un- 
warranted by  law,  and  void  upon  Us  face." 

The  claim  is  as  follows: 

"The  Improved  process  of  manufacturing  safety  pins  herein  described,  con* 
slstlng  In  forming  the  central  portion  of  the  wire  blanli  Into  a  body  portion, 
a,  by  a  die  and  plunger,  swaging  one  end  of  the  wire  to  give  it  a  longitudinal 
groove,  reducing,  elongating,  tempering,  and  pointing  the  opposite  end  of  the 
wire  by  cold-swaging  dies,  and  bending  the  ends  so  as  to  make  them  engagea- 
ble  with  each  other,  substantially  as  specified." 

The  defendant  argues,  first,  that,  each  of  the  operations  being  old 
and  well  known,  there  is  no  invention  in  performing  all  of  the  opera- 
tions upon  one  and  the  same  piece  of  wire  for  the  reason  that  there  is 
DO  co-i^tioD  or  co-operation  between  the  several  operations.  The 
complainant  contends  that,  as  a  matter  of  fact,  there  is  sach  co-opera- 
tion. I  do  not  think  that  the  court  would  be  justified  in  finding  that 
under  no  posdble  state  of  proofs  can  invention  be  shown  in  this  case. 
Patent  Button  Co.  t.  Consolidated  Fastner  Co.,  84  Fed.  189. 

Secpndlj,  the  defendant  contends  "that,  even  if  said  patent  discloses 
anj  inrention,  it  does  not  disclose  anything  which  is  patentable  as  a 
process."  Die  case  of  Locomotiye  Works  t.  Medart,  158  U.  S.  68, 
15  Sup.  Ct  745,  does  not  seem  conclusive  on  this  point  The  patent 
is  not  for  the  mere  function  of  a  machine,  but  for  a  process  which 
possibly  may  be  r^iarded  as  a  compound  process,  whereby  there  is 
given  to  a  wire  blank  certain  related  properties  of  elasticity  and 
temper,  as  well  as  a  certain  shape.  Blakesley  Novelty  Co.  v.  Connecti- 
ent  Webb  Co.,  78  Fed.  480.  In  that  case  it  was  said  by  Judge  Town- 
send,  of  a  compound  process: 

"In  such  a  case  I  understand  that  there  may  be  invention,  if  there  is  such 
change  in  the  method  or  arrangement  of  operation  as  involves  invention,  and 
produces  a  new  and  useful  result." 

Conceding  that  each  of  the  operations  was  old,  the  question  is 
whether,  by  any  possible  state  of  proof,  the  complainant  can  show 
that  his  combination  or  series  of  operations  is  new,  and  produces  a 
new  result  constituting  an  invention.  See  Cochrane  v.  Deener,  94 
n.  8.  780,  cited  in  Locomotive  Works  v.  Medart.  While  I  am  of  the 
opinion  that  the  question  of  patentability  is  doubtful,  and  that  there 
is  much  force  in  the  suggestion  that  there  is  merely  aggr^iation  rather 
tlian  a  tme  combination,  it  seems  to  me  that  upon  each  cause  of  de- 
murrer there  arises  a  question  of  invention  which  may  possibly  turn 
upon  evidence,  and  that,  in  view  of  the  rule  that  a  demurrer  for  want 
of  invention  should  be  sustained  only  in  very  clear  cases,  and  that 
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donbts  shoTild  be  resolved  against  the  defendant,  the  qnestioa  at  the 
validity  of  the  patent  should  be  reserved  for  final  hearing,  De* 
murrer  overrnled.     Question  of  costs  reserved. 


COMPUTING  SCALET  CO.  v.  KEYSTONB  STORE-SBKVIOB  OO. 

(Circuit  Court,  ^.  D.  PenDsylvanla.   June  7,  1898.) 

1.  Patents— CoHSTRucTiow  op  CIjAims. 

When  a  claim,  read  In  Its  common,  ordinary  meaning,  is  explicit  and 
clear,— when  there  Is  no  apparent  uncertainty,— there  is  no  room  for  con- 
struction, or  for  expert  evidence  as  to  the  meaning  of  the  claim. 

■i.  Same— Weiohiks  and  Pricb  Scale. 

The  Pitrat  patent.  No.  385,005,  for  a  weighing  and  price  scale,  construed, 
and  held  not  infringed  as  to  claim  12. 
8.  Bamr— Co)o>uTisa  8cai,b. 

The  Oulmer  patent.  No.  486,663,  for  a  computing  scale,  construed,  and 
Jteld  not  infringed  as  to  claim  1. 

Ghardi  &  Chnrdi,  for  complainant 

John  B.  Bennett  and  H.  H.  Bliss,  for  respondent 

BUFFINGTON,  District  Judge.  By  this  bill  the  Compnting  Scale 
Company  chaises  the  Keystone  Store-Service  CJompany  with  the  in- 
fringement of  claim  12  of  patent  Na  385,005,  issued  June  26, 1888,  to 
J.  E.  Pitrat,  for  a  weighing  and  price  scale,  and  of  claim  1  of  patent  No. 
486,663,  iesned  November  33, 1^2,  to  J.  W.  Calmer,  for  a  compnting 
«cale.  Bearing  in  mind  the  statutory  requirement  that  the  patentee 
"shall  particularly  point  out  and  distinctly  claim  the  part  improve- 
ment or  combination  which  he  claims  aa  his  invention  or  discovery" 
(Bev.  St  §  4888),  we  turn  to  the  patent  of  Pitrat  to  ascertain  from 
such  patent  itself  what  invention  was  made  and  claimed.  If  we  are 
able  to  ascertain  those  facts  from  that  instrument,  we  hare  no  need 
to  go  further;  for  when  a  claim,  read  in  its  common,  ordinary  mean- 
ing, is  explicit  and  clear, — when  there  is  no  apparent  uncertainty, — 
there  is  no  room  for  construction.  Rich  v.  Close,  4  Fish.  Pat.  Ca& 
279,  Fed.  Caa.  No.  11,757;  United  States  Glass  Ca  v.  Atlas  Glass 
Co.,  88  Fed.  493. 

The  patent  refers  to  combination  weighing  and  price  scales,  which 
in  themselves  were  not  new  in  the  art,  and  Pitrat's  invention  was 
for  impirovements.  Without  going  into  the  details  of  Pitrat's  sug- 
gested improvements  or  a  description  of  scales  of  that  general  type, 
It  is  suCBcient  to  say  that  Pitrat  showed  two  specific  forms,  alike 
in  general  features,  but  differing  in  details.  In  both  the  indicating 
beams  were  pivoted  on  a  frame  adapted  to  shift  its  position  with 
reference  to  the  body  of  the  scales.  The  medium  of  interrelation 
was  a  connecting  rod,  which,  with  the  scale  proper,  retained  a  station- 
ary position.  Consequently  the  movement  of  the  scale-beam  frame 
changed  the  leverage  point  of  the  platform  weight  upon  the  scale 
beam,  and  so  necessitated  a  change  in  position  of  the  w^ght  or 
weights  upon  such  scale  beams  to  secure  an  equipoise.     This  scale- 
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beam  shifting  was  required  by  the  fact  thal^  in  price  and  weight 
scales,  we  have  the  two  units  of  calculation,  viz.  price  and  weight. 
By  an  ingenious  system  of  gradations  on  different  portions  of  the 
scale  beam  and  the  use  of  an  additional  poise, — things  not  original 
with  Pitrat, — ^means  are  afforded  of  figuring  the  net  amount  of  diverse 
weights  at  diverse  prices.  Computation  at  the  lowest  desired  price 
per  pound  was  impossible  in  one  form  of  device  suggested  by  Fitrat. 
The  position  of  the  pivotal  supports  upon  which  the  scale  beam  bal- 
anced was  such  that  the  head  block  could  not  reach  the  center  of  the 
beam.  To  overcome  this  mechanical  objection,  Pitrat  suggested 
another  form  of  construction.  In  it  the  pivotal  support  was  bow 
shaped,  the  open  side  being  towards  the  head  block.  "The  pivotal 
support,  0,"  says  the  specification,  "is  bow  shaped,  thereby  allowing 
the  head  block  to  reach  the  center  of  the  beam  or  come  in  line  with 
the  pivotal  supports,  which  permits  computation  to  be  made  at  the 
lowest  desired  rate  per  pound, — a  thin'g  not  attainable  by  the  con- 
struction first  described."  It  will  be  noted  that  the  foregoing  ex- 
tract contains  the  only  reference  in  the  patent  to  alignment,  and 
that  the  alignment  there  spoken  of  is  not  a  fixed  and  unchangeable 
one,  but  bne  resulting  from  a  change  in  the  relative  position  of  parts. 
An  examination  shows  that  in  the  twelfth  claim  we  find  that  which 
in  apt  words  embodies  the  invention  disclosed  as  above  stated  in 
the  specification.  That  claim  is  for  "the  combination  with  the  price 
beam,  having  its  left  branch  slotted,  of  the  head  block,  having  the 
rod,  e,  pivotally  connected  therewith,  and  mounted  in  said  slot, 
whereby  ttie  pivotal  supports  of  the  beam  and  rod,  e,  may  be 
brought  into  alignment,  as  and  for  the  purpose  described." 
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Sach  being  the  case,  the  apeciflcation  particularly  pointing  ont  an 
invention  to  which  the  claim,  and  every  element  thereof,  ia  presumaUj 
referable,  there  being  no  other  invention  particularly  pointed  out 
to  which  the  claim  can  refer,  we  are  justified  in  concluding  that  the 
disclosure  of  the  specification  and  the  subject-matter  of  the  claim  are 
the  same,  and  together  constitute  a  compliance  with  the  statntorr 
mandate  that  the  patentee  "shall  particularly  point  out  and  distinct- 
ly claim  the  part,  improvement  or  combination  which  he  claims  as 
his  Invention  or  discovery." 

The  patent  issued  being  then  in  itself  self-safScient  and  explana- 
tory, what  need  is  there  of  a  resort  to  extrinsic  evidence  to  ascertaia 
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Its  meaning?  In  a  late  case,  that  of  United  States  Glass  Co.  v. 
Atlas  Glass  Co.,  88  Fed-  493,  this  court  had  occasion  to  say  what  we 
regard  as  especially  pertinent  to  this  patent.  In  substance  we  there 
said,  if  the  meaning  is  clear,  construction  is  not  to  be  resorted  to  to 
create  doubt,  and  then  a  liberal  construction  given  to  the  doubt, 
which  results  in  presenting  to  a  patentee,  not  what  he  claimed,  but 
what  he  failed  to  claim.  Such  liberality  is  not  construction,  but 
reconstruction ;  for  a  court  discharges  its  duty  and  exhausts  its  power 
when  it  ascertains  and  declares  what  was  claimed,  and  it  as  clearly 
transcends  its  power  when  it  reconstructs  a  claim  to  cover  what  a 
patentee  did  not,  but  might  have,  claimed,  had  he  been  gifted  with 
prescience. 

At  variance,  we  think,  with  these  safe  and  wholesome  canons  of 
interpretation,  an  effort  is  here  made  to  say  that  this  reasonable, 
just,  and  statutory  ascertainment  of  the  meaning  of  the  claim  from 
the  four  corners  of  the  patent  itself  should  not  be  followed,  and  that 
the  true  meaning  of  the  claim  is  found  in  the  testimony  of  expert  wit- 
nesses called  by  the  complainant.  Assuming  a  resort  to  that  source 
pertinent,  we  think  their  views  should  not  prevail.  It  is. claimed  the 
alignment  of  the  twelfth  claim  means,  not  a  transverse  alignment 
into  which  the  aligning  elements  are  brought,  and  which,  therefore, 
may  or  may  not  exist,  but  the  horizontal  ^ignment  which  the  three 
pivotal  points  of  head  block,  beam,  and  forward  poise  drop  bear 
to  each  other.  An  analysis  of  this  position  exhibits  the  follow- 
ing: There  is  no  mention  in  the  claini  of  a  Ihird  point  in  connection 
with  alignment.  The  alignment  therein  referred  to  is  of  two  points 
only,  viz.  the  pivotal  supports  of  the  beam  and  that  of  the  rod,  E. 
Moreover,  the  claim  contemplates  a  device  wherein  these  two  points 
may  be  brought  into  alignment.  This  language  primarily  means,  and 
clearly  implies,  that  they  may  be  out  of  alignment,  but  that  the  con- 
struction is  such  that  they  may  be  brought,  i.  e.  shifted,  "into  align- 
ment, as  and  for  the  purpose  described."  What  this  alignment,  "as 
and  for  the  purpose  described,"  was,  had  been  explicitly  set  forth 
before  in  the  speclflcation,  namely,  "allowing  the  head  block  to 
readi  the  center  of  the  beam  or  come  in  line  with  the  pivotal  sup- 
ports, which  permits  computation  to  be  made  at  tiie  lowest  desired 
rate  per  pound, — a  thing  not  attainable  by  the  construction  first 
described."  The  claim  is  not  alone  for  a  price  beam  having  its  left 
branch  slotted,  and  of  a  head  block  having  the  rod,  E,  pivotally  con- 
nected therewith  and  mounted  in  said  slot,  but  it  is  of  those  elements 
80  constructed  that  "the  pivotal  supports  of  the  beam  and  rod,  E,  may 
be  brought  into  alignment,  as  and  for  the  purpose  described,"  The 
Insertion  of  these  words  meant  something,  and  they  must  be  given  due 
weight.  The  construction  we  adopt  accords  them  meaning;  that  of 
the  complainant  ignores  their  presence,  and  makes  nonessential  what 
the  patentee  and  the  o£Qce  have  deemed  material  and  essential.  To 
us  it  is  dear  that  the  construction  which  we  thus  reach  from  the  four 
corners  of  the  writing  is  the  natural,  logical,  and  true  one,  and  awards 
to  the  patentee  all  he  disclosed  and  claimed  in  that  regard.     It  Is 
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conceded  the  respondent's  device  does  not  infringe  the  claim  when 
thus  construed. 

We  now  turn  to  the  Culmer  patent,  the  first  claim  of  wliich  is  al- 
leged to  be  infringed.  In  a  scale  of  complainant's  type  of  make, 
combining  both  a  weighing  and  computing  beam,  it  is  obvions  that 
the  arc  described  by  the  weighing  beam  is  fixed,  while  that  described 
by  the  computing  beam  varies,  as  that  beam  is  moved  forward  or  back- 
ward within  the  link.  These  beams  having  but  a  single  connectioD 
with  the  platform,  it  is  manifest  that,  to  avoid  binding  or  friction, 
compensation  must  be  made  for  this  arc-variation.  This  the  pat- 
entee secured  by  placing  a  joint  or  flexible  connection  between  the 
two  beams.  In  the,  play  allowed  by  this  connection  the  difBcolty  was 
overcome.  Two  styles  of  joint  were  shown,  the  specific  form  of 
which  it  is  not  necessary  to  detail.  The  patentee  contemplated 
their  use  in  a  combination  scale,  such  as  complainant  makes;  that  is, 
where  the  beam  was  mounted  on  a  carriage  adapted  to  be  moved 
longitudinally  on  the  frame  of  the  scales.  In  that  r^ard  the  speci- 
fication says: 

"As  my  Invention  consists,  essentially,  of  the  above-described  flexible  con- 
nection for  the  beams,  the  computing  beam,  and  the  motrnting  of  snch  beam 
upon  a  carriage  longitudinally  movable  on  a  cap  in  relation  to  tbe  weighing 
beam.  It  is  obvious  that  these  parts  and  combinations  of  parta  may,  if  de- 
sirable, be  added  to  tbe  ordinary  scale  now  In  use." 

Upon  this  device  was  granted  the  claim  in  issue,  viz.: 

"The  combination,  with  tbe  computing  beam  and  the  weight  beam,  of  a 
rod  connecting  said  beams,  having  a  flexible  joint  between  such  connectioDS. 
whereby  said  rod  will  adapt  Itself  to  tbe  variations  In  the  vibrations  of  the 
said  beams  In  the  efficient  working  of  the  scale,  substantially  aa  described." 

In  this  claim  there  are  three  elements,  viz.  the  compnting  beam, 
the  weight  beam,  and  rod  connecting  the  two.  This  rod  has  the 
limitation  of  a  flexible  joint  of  such  functional  power  that  the  rod 
will  adapt  itself  to  the  variations  in  the  vibrations  of  the  two  beams. 

Assuming  this  device  was  novel  and  patentable,  does  the  respond- 
ent's device  infringe?  We  think  not  The  device  in  question  was 
certainly  not  of  a  broad,  general  type.  It  covers  simply  the  com- 
bination disclosed,  or  one  embodying  substantial  equivalents  of  its 
elements.  Without  describing  the  entire  apparatus,  we  find  in  re- 
spondent's device  that  the  compnting  beam  occupies  a  fixed  position 
relative  to  the  platform.  Now,  inasmuch  as  there  must  be  a  change 
in  point  of  application  of  the  weight  resultant  force  to  the  computing 
scale,  it  is  manifest  this  connection  must  be  secured  by  a  shifting 
of  the  connecting  medium  or  rod.  But,  inasmuch  as  the  connection 
between  the  weight  beam  and  the  platform  is  necessarily  fixed,  it 
follows  that  in  this  type  of  scales  the  computing  beam  and  the  weight 
beam  cannot  be  bound  by  a  connecting  rod,  and  the  connected  two  fo 
the  platform  by  a  single  rod.  The  shifting  capacity  of  the  weight 
connecting  and  conveying  medium  between  the  scale  beam  and  the 
platform  of  respondent's  device  is  incompatible  and  nonassimilating 
with  the  necessarily  nonshifting  weight  transmitting  medium  between 
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the  weight  beam  and  the  platform.  It  therefore  follows  that,  to 
transmit  its  weight  nnits,  the  platform  must  have  two  separate,  in- 
dividual connections, — one  with  the  weight  scale,  of  a  fixed  relativity 
to  both;  the  other  with  the  computing  beam,  but  of  shifting  or  change- 
able relativity  thereto.  An  analysis  of  the  operation  of  this  scale,  it 
is  submitted,  shows  that  in  this  type  the  weight  units  emanate  from 
the  platform  in  two  separate,  defined,  individual  paths,  respectively, 
and  in  such  separate  paths  adjust  themselves  to  the  arc  of  the  beam 
at  the  end  of  their  path,  and  this  without  reflex  action  on  the  other 
path,  while  in  the  Culmer  device  the  weight  units  emanate  from  the 
platform  by  a  single  path,  which,  by  the  intercommunicating  flexible 
joint,  is  the  necessary  resultant  from  the  re&exed  effects  of  the  vary- 
ing divergence  of  the  arcs  of  the  connected  intercommunicating  scale 
and  weight  beams.  The  incipient  division  of  the  weight  by  means 
■of  the  two  separate  rods,  and  the  absence  of  a  connecting  rod  with  a 
flexible  joint  between  the  scale  and  the  weight  beam,  show  to  our 
mind  a  different  construction — one  involving  different  principles  and 
means — from  Culmer. 

While  the  end  sought  for  in  both  mechanisms  may  be  the  same, 
yet  the  means  employed  are  essentially  and  functionally  different. 
We  are  therefore  of  opinion  infringement  has  not  been  shown,  and 
the  bill  most  be  dismissed. 


BRIDGEPORT  MFG.  CO.  V.  WILLIAM  SCHOLLHOEN  00.  et  aL 

(Circuit  Court,  D.  Connecticut   June  17, 1898.) 

Patbsts — Limitation  of  Claims— Pkiob  Art. 

The  Broadbrooks  patent.  No.  329,133,  for  an  Improvement  In  nippers.  If 
valid  at  all,  must.  In  view  of  the  prior  art,  be  narrowly  construed;  and 
It  Is  not  Infringed  by  a  flat-nosed  plier,  which  Is  not  a  cutting  nipper, 
and  Ip  which  the  pivotal  portions  of  the  leven  are  parallel  with  their 
sides,  and  not  at  right  angles  to  the  jaw. 

This  was  a  suit  in  equity  by  the  Bridgeport  Manufacturing  Company 
against  the  William  Schollhorn  Company,  John  J.  Henderson,  and 
Frank  J.  Schollhorn  for  alleged  infringement  of  a  patent  for  an  im- 
provement in  nippers. 

Schrieter,  Van  Ideratine  &  Mathews,  for  complainant 
Robinson  &  Fisher  and  John  K.  Beach,  for  defendants. 

TOWNSEND,  District  Judge.  The  defendant  corporation  herein 
-was  complainant,  and  the  complainant  corporation  herein  was  de- 
fendant^ in  Schollhorn  v.  Manufacturing  Co.,  84  Fed.  674,  in  which 
complainant's  patent.  No.  427,220,  to  Bernard,  was  held  to  be  valid, 
and  infringed  by  defendant,  and  an  injunction  was  granted,  Iii  that 
case,  patent  No.  329,133,  granted  to  Broadbrooks  in  1885.  was  set  up 
by  defendant  as  an  anticipation  of  complainant's  patent,  and  was  pur- 
chased by  defendant,  which  has  filed  tiiis  bill,  alleging  infringement 
of  said  patent  It  does  not  appear  that  complainant  h&tt  manufac- 
tured, or  intends  to  manufacture,  under  the  patent  in  suit.     Th*  or\}v 
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proof  of  its  utility  daring  tbe  12  years  of  its  life  is  the  sale  of  400 
tools  manufactured  thereunder  between  1894  and  1897,  and  prior  to 
its  purchase  by  complainant.  The  defendant's  tool  has  been  on 
the  market  since  1890,  and  it  manufactures  from  100  dozen  to  125 
dozen  thereof  per  week,  and  it  never  had  any  notice  of  claim  of  in- 
fringement until  after  said  purchase  by  complainant  The  patentee 
of  the  patent  in  suit  testifies  that  he  wonid  never  have  known  that 
anybody  was  infringing,  except  for  the  correspondence  with  the  pres- 
ent complainant.  The  defenses  are  noninfringement,  in  view  of  the 
limitations  stated  in  the  claim,  and  shown  by  the  file  wrapper  and  by 
the  prior  art,  and  invalidity  on  various  grounds.  It  will  be  necet- 
sary  to  o<msider  only  the  defense  of  noninfringement. 
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The  siogle  claim,  as  finally  allowed,  was  as  follows: 

"Tbe  beretn-descrlbed  nippers,  consisting  of  two  levers  pivoted  together, 
and  each  provided  in  their  Jaw  ends  with  coincident  slots  or  recesses  forming 
side  bars,  the  bars  of  one  lever  being  lapped  between  and  close  to  the  inner 
sides  of  those  of  the  other  lever,  all  arranged  substantially  as  described, 
whereby  a  passage  is  provided  through  the  nippers  at  right  angles  to  the 
jaws,  and  in  line  approximately  midway  between  the  sides  thereof,  as  set 
forth." 

The  patent  is  for  a  specific  construction  of  an  article  of  mannfao- 
ture.  The  prior  art  showed  such  a  cutting  nipper  outside,  or  at  the 
6ide,  of  the  nipping  jaws,  and  the  pivoted  recessed  levers,  as  shown  in 
the  dr9,wing8  of  the  patent  in  suit,  and  lapped  levers,  as  covered 
by  the  claim.  The  construction  covered  by  the  claim  practically 
amounts  to  the  same  thing  as  the  old  familiar  hand  nipper,  with  a 
hole  bored  through  it;  and  such  a  hole,  extending  through  a  vice,  wao 
shown  in  the  prior  art.  The  earlier  Lewis  patent  sufficiently  illus- 
trates the  position  of  the  patent  in  suit.  That  the  Lewis  patent  cov- 
ers every  essential  feature  of  the  patented  nipper  appears  from  a  com- 
parison of  the  sp<^flcations,  and  from  the  admissions  of  complain- 
ant's expert  Lewis  describes  the  two  jaw  levers  having  their  upper 
ends  forked  as  in  Broadbrooks*.    Broadbooks  says: 

"The  two  Jaw  leven,  A  and  B,  have  tbeir  upper  ends  forked,  the  prongs  of 
the  lever,  B,  being  passed  between  tbe  prongs  of  lever,  A,  and  the  prongs  are 
then  pivoted  together  by  means  of  two  rivets,  C,— one  In  each  pair  of  prongs,— 
or  by  a  single  rivet,  O',  passed  through  all  four  prongs,  as  shown  in  Fig.  3." 

THiis  is  the  Lewis  constrnction,  and  by  means  of  it  in  each  tool  "an 
opening  or  recess  is  formed  between  the  sides  of  the  levers  at  the  pivot 
or  pivots,  thus  permitting  of  passing  a  rivet  or  wire  between  the  [cut- 
ting] edges  of  tte  blades,  and  between  the  sides  of  the  levers."  If  the 
complainant  be  limited  to  a  narrow  construction,  the  defendants  do 
not  infringe;  for  their  flat-nosed  plier  is  not  a  cutting  nipper,  and  the 
passage  between  the  pivotal  portions  of  the  levers  is  parallel  with  the 
sides  of  the  levers,  and  not  at  right  angles  to  the  jaw.  If  complain- 
ant be  permitted  the  expanded  construction  contended  for,  its  patent 
is  void,  in  view  of  the  prior  art.     Let  the  bill  be  dismissed. 


XBWTON  ST.  RT.  CO.  v.  AMERICAN  STREET-CAR  ADVERTISING  CO. 

(Circuit  Coart  of  Appeals,  First  Circuit   July  Id,  1898.) 

No.  230. 

Patbkts— Construction  and  Infrinoehent — ADVERTisiNa  Rack  fob  Street 
Cabs. 

Tbe  Randall  patent,  No.  380,696,  for  an  advertising  rack  for  street  cars, 
If  disclosing  any  invention  whatever,  must  be  very  narrowly  construed, 
and  Is  not  infringed  by  a  structure  which  is  not  a  complete  article  in 
Itself,  adapted  to  be  readily  attached  to  the  car.    82  Fed.  732,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  tbe  Dis- 
trict of  Massachusetts. 
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This  was  «  suit  in  eqnit;  by  the  American  Street-Car  Advertisdng 
Company  against  the  Newton  Street-Bailway  Company  and  others  for 
alleged  infringement  of  letters  patent  No.  380,696,  for  an  advertifdng 
rack  for  use  in  street  cars.  • 

In  the  specifications  of  his  patent  the  patentee  thos  describes  his 
invention: 

"It  has  been  the  custom  to  place  adTertlaing  cards  In  street  cars  at  the 
corners  formed  by  the  roof  and  sides  of  the  car.  These  cards  have  heretofore 
been  simply  tacked  to  the  roof  and  side  of  the  car,  or  held  In  place  at  each 
of  said  corners  by  means  of  two  longitudinal  strips,— one  fastened  to  the 
frameworli  of  the  roof,  and  the  other  to  the  framework  of  the  side.  My 
InTentlon  consists  in  an  article  styled  an  'advertising  rack,'  constructed  and 
applied  at  either  of  said  comers,  as  hereinafter  set  forth.  Into  wblcdi  the 
cards  may  be  conveniently  placed,  and  from  which  they  may  be  readily 
removed;  the  rack  being  an  article  complete  in  itself,  adapted  to  be  readily 
attached  to  the  car  at  the  place  specified,  where  It  will  exhibit  the  caida 
therein  in  an  attractive  manner." 
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While  bb  application  was  pending  in  the  patent  office,  Hie  patentee, 
in  endeavoring  to  distingaish  the  Akarman  advertising  device,  which 
had  been  cited  by  the  examiner  as  an  anticipation,  says: 

"The  Akarman  device,  before  being  fastened  In  place  In  car  or  elsewhere. 
Is  of  several  separate  pieces,  and  does  not  form  a  rack  to  hold  the  cards  until 
BO  fastened,  while  applicant's  rack  is  complete  and  in  condition  to  receive  the 
cards  when  not  fastened  to  tbe  car." 

The  flpst  claim  of  the  patent,  wMch  alone  was  relied  on  and  alleged 
to  be  infringed,  is  as  follows: 

"(1)  An  advertising  rack  adapted  for  ose  in  a  street  car,  consisting  of  the 

body,  A,  having  a  continuous  concave  face,  and  longitudinal  moldings  along 
the  edges  thereof,  having  grooves,  c,  adjacent  to  and  In  substantially  the 
same  plane  as  ttie  concave  face  of  the  body,  In  combination  with  screws 
or  equivalent  devices  for  connecting  the  rack  io  the  car,  engaging  with  the 
moldings  outside  tiie  grooves  thwein,  substantially  as  and  for  the  pnrpose 
set  forth." 

Frederick  P.  Pish  and  Charles  G.  Coe  (George  W.  Morse  and  John 
0.  Lane,  on  the  brief),  for  appellant 
Oansten  Browne  and  William  Qainby,  for  appellee 

Before  OOllT,  CSrcait  Judge,  and  WEBB  and  BBOWN,  IMstrlct 

Judges. 

PEB  CURIAM.  While  we  entertain  donbts  whether  the  com- 
plainant's device  involves  invention  or  patentability,  yet,  admitting 
that  both  were  found  in  it,  the  patent  mast  be  held  so  close  and 
narrow  that  it  is  not  infringed  by  a  stractore  that  caxinot  be  described, 
in  the  language  of  the  patent,  as  "an  article  complete  in  itself,  adapted 
to  be  readily  attached  to  the  car  at  the  place  apecifled,"  or,  in  the 
language  impressed  upon  the  patent  ofiSce,  a  radt.  "complete  and  in 
condition  to  receive  the  cards  when  not  fastened  to  the  car."  We  are 
clear,  therefore,  that  the  respondent's  structure  does  not  infringe. 

The  decree  of  the  circuit  court  against  this  appellant,  the  Newt<H» 
Street-Railway  Company,  is  reversed,  and  the  case  is  remanded  to 
that  court,  with  directions  to  dismiss  the  bill,  with  costs;  the  appel- 
lant to  recover  the  costs  of  this  court 


THB  VICTORIAN. 

(District  Court,  D.  Washtngton.  N.  D.    Jnlj  22,  1898.) 

fliAXKir's  Wages— Desertiok—Evidbsob  fbok  Loo. 

By  the  act  of  February  18,  1896,  the  act  of  August  19,  1890,  was  so  re- 
vised and  amended  as  to  exempt  vessels  In  the  coastwise  trade  (except  be- 
tween ports  in  the  Atlantic  and  ports  on  the  Pacific)  and  vessels  engaged 
in  trade  t>etween  the  IFnlted  States  and  Canada  from  the  requirements  of 
the  act  of  1872  as  to  keeping  official  log  books.  Hence  the  wages  of  de- 
serting seamen  may  be  adjudged  forfeited  without  any  proof  that  they 
were  ever  noted  in  the  log  book  as  deserters. 
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This  was  a  libel  in  rem  by  Lawrence  Goldspring  and  Michael  Moore 
against  the  steamship  Victorian  to  recover  seamen's  wages. 

P.  P.  Carroll,  for  libelants. 
S.  H.  Piles,  for  claimant 

HANFOBD,  District  Jadga  The  libelants,  after  signing  article* 
for  a  voyage  from  Seattle,  via.  Victoria,  to  Alaska  and  return,  entered 
into  the  service  of  the  vessel,  but  left  her  on  the  third  day  at  Victoria, 
and  were  there  arrested  on  a  criminal  charge,  and  detained  until  after 
the  vessel  had  proceeded  on  her  voyage,  when  they  were  released  tot 
want  of  evidence  to  sustain  the  accusation  against  them.  "Hie  claim- 
ant denies  any  liability,  and  insists  that  the  libelants  forfeited  their 
wages  by  desertion.  The  official  log  hook  has  not  been  introduced  io 
evidence,  and  there  is  no  proof  that  any  entty  was  made  therein  (rf 
desertion,  or  any  other  offense  committed  by  the  libelants,  and  it  is 
insisted  that  they  cannot  be  treated  as  deserters  by  the  court  in  this 
proceeding  without  proof  that  th.ey  were  duly  logged  as  deserters  at 
the  time,  as  provided  by  section  4597,  Bev.  St  U.  S.  I  would  sustain 
the  contention  of  the  libelants'  proctor,  and  refuse  to  consider  evidence 
of  desertion,  in  the  exercise  of  the  discretion  authorized  by  section 
4597,  if  that  statute  were  applicable  in  this  case.  The  provisions  of 
sections  4290-4292,  4596,  and  4597,  requiring  official  log  books  to  be 
kept,  and  records  of  oifenses  to  be  made  therein,  are  all  part  of  a  gen- 
eral and  comprehensive  statute  prescribing  the  manner  of  shipping 
crews  for  American  merchant  vessels,  and  relating  to  the  discipline 
and  discharge  of  seamen,  enacted  in  the  year  1872.  17  Stat  262. 
Tliis  statute,  however,  is  limited  by  an  act  of  congress  approved  Jane 
9, 1874  (18  Stat.  64),  which  provides  that  none  of  Qie  provisions  of  the 
act  of  1872  "shall  apply  to  sail  or  steam  vessels  engaged  in  the  coast- 
wise trade,  except  the  coast- wise  trade  between  the  Atlantic  and  Pacific 
coasts,  or  in  the  lake-going  trade  touching  at  foreign  ports  or  otho- 
wise,  or  in  the  trade  between  the  United  States  and  the  British  Amwi- 
can  possessions,  or  in  any  case  where  the  seamen  are  by  custom  or 
agreement  entitled  to  participate  in  the  profits  or  result  of  a  cruise,  or 
voyage."  By  the  second  section  of  the  act  of  June  19,  1886  (1  Supp. 
Bev.  St  U.  S.  [2d  Ed.]  493),  it  is  provided  "that  shipping  commission- 
ers may  ship  and  discharge  crews  for  any  vessel  ehgaged  in  the  coast- 
wise trade,  or  the  trade  between  the  United  States  and  the  dominion 
of  Canada,  or  Newfoundland,  or  the  West  Indies,  or  the  republic  <rf 
Mexico,  at  the  request  of  the  master  or  owner  of  such  vessel" ;  and  by 
the  act  of  August  19,  1890  (1  Supp.  Kev.  St.  U.  S.  [2d  Ed.]  780).  the 
provisions  of  sections  4596  and  4597  are  extended,  and  made  applica- 
ble to  vessels  in  the  coastwise  trade  and  the  trade  between  the  United 
States  and  the  dominion  of  Canada,  or  Newfoundland,  or  the  Wesi 
Indies,  or  Mexico,  where  the  crews  of  such  vessels  have  been  shipped 
by  a  shipping  commissioner,  as  authorized  by  the  act  of  1886.  And 
finally,  by  the  act  of  February  18, 1895  (28  Stat  667),  the  act  of  August 
19,  1890,  was  so  revised  and  amended  as  to  cut  out  entirely  sections 
4596  and  4697,  and  to  exempt  vessels  engaged  in  the  coastwise  trade 
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(except  between  ports  on  the  Atlantie  and  port*  on  the  Pacific  coast) 
and  vessels  engaged  in  trade  between  ports  of  the  United  States  and 
the  dcHninion  of  Canada  from  the  reqairements  of  the  act  of  1872  as  to 
keeping  ofBcial  log  books.'  Tliere  is,  therefore,  no  statute  in  force  re- 
quiring the  production  of  an  official  log  book  containing  evidence  of 
desertion  of  any  of  the  crew  from  the  steamsliip  Victorian  while  on  a 
voyage  from  Paget  Sound  to  British  Ckdumbia  or  Alaska,  and  there  is 
no  r^e  applicable  to  this  case  contrary  to  the  general  admiralty  law 
which  deprives  a  deserter  of  all  right  to  sne  for  and  recover  wages  for 
his  unperformed  contract  The  Yosemite,  18  Fed.  383.  The  evidence 
is  clear  and  convincing  that  both  of  the  libelants  did  .willfully  desert 
the  Teasel  at  Viotoria.     A  decree  of  dismissal  will  be  entered. 


SCHMIDT  et  al.  v.  KEYSBB  et  aL 

KBTSBB  et  al.  v.  SCHBUDT  et  aL 

(CHrcnlt  Ooort  of  Appeals,  Fifth  Clicnlt.     Uay  31.  1886.) 

No.  656. 

Biyyisa— DaiTOBBAea  Ousob  Claubb— Ck>N8TKucTioN  of  Chakteb  Paktt. 
A  charter  provided  tor  demnrrage,  bat  a  "cessor  daase"  therein  pro- 
vided that  "the  charterer's  responsibility  ander  this  charter  shall  cease 
aa  soon  as  the  cargo  Is  shipped  and  bills  of  lading  signed,  provided  all 
the  conditions  called  for  in  this  charter  have  been  fulfilled  or  provided 
for  in  the  bill  of  lading."  The  charter  also  provided  that  bills  of  lading 
should  be  signed  as  presented  without  prejudice  to  the  charter  party, 
bat  any  difference  of  freight  was  to  be  settled  on  signing  the  bills  of 
lading.  Held,  that  the  signing  of  bills  of  lading  did  not  operate  to  release 
the  charterers  from  liability  for  demurrage  accruing  prior  to  the  signing 
of  the  bills,  from  their  failore  to  fulfill  the  conditions  of  the  charter. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

This  was  an  appeal  in  a  libel  in  admiralty  to  recover  demurrage.  A 
full  statement  of  the  facts  in  the  case  will  be  found  in  Wood  v.  Key- 
aer,  84  Fed.  688,  and  Steamship  Co.  v.  Keyser,  Id.  693. 

Ben.  0.  Tanison,  for  Schmidt  &  Hansen. 
John  C.  Aveiy,  for  Keyser  &  Co. 

Before  PARDEE  and  McCORMICE,  Circuit  Judges,  and  PAB- 
LANGE,  District  Judge. 

PABIiANOE,  District  Judge,  as  the  organ  of  the  court,  said: 
The  issues  in  this  case  are  the  same  as  those  in  Wood  v.  Keyser 
(No.  654)  84  Fed.  688,  87  Fed.  1007,  and  Steamship  Co.  v.  Kevser  (No. 
653)  84  Fed.  693,  87  Fed.  1005,  recently  decided  by  this  court,  except 
that  in  this  cause  reliance  is  placed  on  the  "cessor  clause"  to  wholly 
relieve  the  charterers  from  liability.  The  provisions  of  the  charter 
party  must  be  construed  together.     By  articles  8,  9,  and  10  of  the 
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charter  party  it  is  clear  that  provision  was  made  for  demnrrage. 
Article  6  proyided  tliat  bills  of  lading  should  be  signed  as  presented 
without  prejudice  to  the  charter  party;  but  any  difference  of  freight 
was  to  be  settled  on  signiug  the  bills  of  lading.  Article  10,  the  "ces- 
ser clause,"  reads  as  follows:  "The  charterer's  responsibility  under 
this  charter  shall  cease  as  soon  as  the  C£(rgo  is  shipped  and  bills  of 
lading  signed,  provided  all  the  conditions  called  for  in  this  charter 
have  been  fulfilled  or  provided  for  by  bills  of  lading,"  The  bills  of 
lading  stated  that  all  the  conditions  of  the  charter  had  been  complied 
with.  It  seems  plain  that,  under  such  bills  of  lading,  no  demnrrage 
could  be  claimed  by  the  consignees  or  their  transferees;  and  if  it  be 
true,  as  contended,  that  the  signing  of  the  bills  uf  lading  operated  the 
release  of  the  charterers  from  all  prior  liability,  then  the  shipowners 
have  no  recourse.  But  it  is  clear  that  the  signing  of  the  bills  of 
lading  did  not  release  the  charterers.  Under  the  plain  terms  of  the 
clause  relied  on,  they  were  to  be  released  on  one  of  two  conditions, 
viz.  a  full  compliance  with  all  the  conditions  of  the  charter  party,  or  by 
making  provision  in  the  bills  of  lading  for  the  shipowners'  security. 
The  charterers  complied  with  neither  condition. 

We  notice  that  Lord  Esher,  M.  B.,  in  Clink  v.  Radford  [1891]  1 
Q.  B.  Div.  625,  said  that  the  main  rule  to  be  derived  from  the  cases 
interpreting  the  "cesser  clause"  is  that  the  court  will  construe  it  as 
inapplicable  to  the  particular  breach  complained  of  if,  by  construing  it 
otherwise,  the  shipowners  would  be  left  unprotected  in  respect  to 
that  particular  breach,  unless  the  clause  is  expressed  In  terms  which 
prohibit  such  a  conclusion.-  In  Christoffersen  v.  Hansen,  L.  B.  7  Q:,  B. 
509,  where  the  charter  party  provided  that  all  liability  on  the  part  of 
the  charterer  should  "cease  as  soon  as  he  shipped  the  cargo,"  it  was 
held  that  the  clause  applied  only  to  liability  accruing  after  the  loading, 
and  did  not  release  the  charterer  from  liability  accruing  before  the 
completion  of  the  loading.     He  decree  appealed  frtmi  is  affirmed. 


Digitized  by 


Google 


TUACY   T.  MOBEL.  801 

TRACT  et  aL  r.  MOREL  et  aL 
(Circuit  Court,  D.  Nebraska.    Angust  4,  1898.) 

L  Rbmotal  of  Causes — Timb  op  Application. 

When  a  party  not  served  enters  a  voluntary  appearance,  with  a  stlpu- 
latiou  that  he  shall  have  a  certain  time  to  plead,  an  application  for 
removal  made  within  that  time  is  made  in  time,  altboagb  not  wltiUn  the 
statutory  time  for  answering. 

i.  Bake— DivBRSE  Citizekshif.  ' 

It  must  affirmatively  appear  that  the  citizenship  of  all  the  defendants 
Is  diverse  from  that  of  all  the  plaJntlfEs;  and.  In  an  action  in  Nebraska 
by  a  citizen  of  Nebraska  and  a  citizen  of  Tennessee,  an  allegation  that 
one  of  the  defendants  is  not  a  citizen  of  Nebraska,  "bat  that  bis  resi- 
dence and  citizenship  ^re  unknown,"  is  Insufficient 

8.  Bahb. 

A  cause  Is  not  removable   on  the  g^round  that  It  is  a  controversy  be- 
tween citizens  of  a  state  and  foreign  citizens,  when  one  of  the  defendants 
is  a  citizen  of  a  state,  although  of  a  diCrerent  state  from  that  of  plaintiff. 
4.  Samr— Separable  Controversy. 

An  alien  has  no  right  to  the  removal  of  a  cause  on  the  ground  of  a 
separable  controversy. 

Barnes  &  l^ler,  for  plaintiffs. 

Lohr,  Qardner  &  Lobr,  for  defendants. 

MUNGEB,  District  Judge.  This  action  was  conunenced  in  the  dis- 
trict couirt  for  Dakota  county  on  the  8th  daj  of  September,  1896, 
against  Leon  Grezand,  Benoit  Grezaud,  Joseph  Beanvernois,  Francis 
Jeandet,  M.  P.  Ohlman,  John  Kellner,  and  John  M.  Beverson,  to  quiet 
the  title  of  plaintiffs  to  certain  real  estate  therein  described.  Rain- 
tiffs,  in  their  petition,  allege  title  in  themselves  through  several  mesne 
conveyances  from  the  United  States;  that  said  lands  were  by  the 
county  treasurer  of  Dakota  county  sold  for  taxes  due  thereon,  and  a 
tax  deed  issued  therefor;  that  said  tax  title  is  void  because  of  certain 
irregularities  in  the  proceedings  leading  up  to  the  sale;  that  defend- 
ants "claim  to  have  some  interest  in  and  to  the  said  premises,  but 
whatever  interest,  if  any,  the  said  defendants  have  in  and  to  the  said' 
lands,  is  derived  tlirough  and  by  virtue  of  the  void  tax  deed  heretofore 
mentioned'' ;  that  said  real  estate  is  unoccupied.  The  prayer  of  plain- 
tiffs' petition  is  that  the  title  of  plaintiffs  in  and  to  the  lands  mentioned 
be  quieted,  confirmed,  and  adjudged  to  be  in  plaintiffs,  and  that  the 
tax  deed  be  decreed  void;  that  the  pretended  rights,  title,  claims, 
and  interests  of  the  said  defendants,  and  each  of  them,  in  and  to  said 
premises,  be  cut  off,  annulled,  and  held  for  naught.  On  the  12th  of 
October,  1896,  the  defendant  John  M.  Seversdn  filed  a  general  demurrer 
to  plaintiffs'  petition.  The  usual  affidavit  required  by  the  Nebraska 
Code  for  service  by  publication  upon  the  other  defendants  was  filed, 
and  notice  was  published ;  the  answer  day  therein  being  May  31, 1897. 
On  May  31,  1897,  there  was  a  stipulation  filed  that  the  defendant 
Leon  Grezaud  has  died,  leaving  surviving  him  Fannie  Grezaud,  his 
widow,  and  Mme.  Charles  Emil  Luc,  and  Jeanne  Grezaud,  children. 
Said  stipulation  provided  for  the  entering  by  said  heirs  of  their  volun- 
tary appearance  in  said  case,  and  that  the  time  to  plead  should  be  ex- 
tended 60  days.  July  28,  1897,  the  defendants  Fannie  Grezaud, 
88F.-«l 
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Mme.  Charles  Emil  Lnc,  Jeanne  Grezaud,  Benoit  Grezand,  Joseph 
Beanvernois,  and  Francis  Jeandet  filed  their  petiti<Hi  and  bond  for  a 
removal  of  the  case  into  this  court.  In  the  petition  for  removal  it 
is  stated  that  M.  M.  Tracy,  one  of  the  plaintiffs,  is,  and  was  at  the 
commencement  of  the  action,  a  citizen  of  the  state  of  Tennessee; 
that  John  J.  Tracj  is,  and  was  at  the  commencement  of  the  action, 
1  citizen  of  the  state  of  Nebraska;  that  the  defendants  petitioning 
Tor  the  removal  are,  and  were  at  the  time  of  the  bringing  the  action, 
aliens,  residents  of  the' republic  of  France;  the  defendant  M.  E. 
Ohlman  a  citizen  of  the  state  of  South  Dakota;  defendant  John  M. 
Severson  a  citizen  of  the  state  of  Nebraska;  and  that  the  defendant 
John  Kellner  "is  not  a  citizen  of  Nebraska,  and  does  not  reside  in  said 
state,  but  that  his  residence  and  citizenship  are  unknown."  lie 
present  hearing  is  on  plaintiffs'  motion  to  remand.  The  only  groond 
stated  in  the  motion  is  that  the  application  for  removal  was  not  made 
in  time;  that,  the  answer  day  fixed  in  the  published  notice  of  service 
being  May  31st,  the  petition  for  removal,  filed  July  28th,  was  after 
the  time  for  removal  had  expired. 

Upon  the  question  as  to  whether  or  not  an  extension  of  time  to 
plead  extends  the  time  for  removal,  the  authorities  are  not  in  harmooy. 
This  court,  however,  has  held,  following  the  decision  of  Judge  Phillips 
in  the  case  of  Spangler  v.  Railroad  Co.,  42  Fed.  305,  that  the  ap' 
plication  for  removal  must  be  made  at  or  before  the  time  fixed  by 
the  statutes  of  the  state  to  answer,  and  that  an  extension  of  time  to 
answer,  by  stipulation  of  parties  or  order  of  court,  does  not  have  the 
effect  to  extend  the  time  within  which  the  application  for  a  removal 
must  be  made ;  yet,  as  to  a  portion  of  the  defendants  (the  representa- 
tives of  Leon  Grezaud,  deceased),  no  process  of  any  character  was  ever 
issued  to  bring  them  into  court.  Their  appearance  to  the  acti(Hi  was 
a  voluntary  one,  pursuant  to  the  stipulation  of  parties,  ot  date  June 
9,  ]  897,  that  they  were  to  become  parties  to  the  action,  and  have  60 
days  in  which  to  plead.  As  to  them,  it  is  clear  the  application  for 
removal  was  had  in  time.  It  is,  however,  the  duty  of  the  court  to 
remand  the  cause,  at  any  stage  in  the  proceedings,  whenever  it  ap- 
pears that  the  case  is  not  one  in  which  the  court  has  jurisdictiOB. 
This  court  has  no  jurisdiction  of  the  action  on  the  ground  of  diverse 
citizenship,  for  it  does  not  appear  from  the  record  that  it  is  a  con- 
troversy between  citizens  of  different  states.  It  is  shown  that  the 
parties  plaintiff  are  citizens,  respectively,  of  the  states  of  Tennessee 
and-  Nebraska ;  that  one  of  the  defendants  (John  M.  Severson)  is  a 
citizen  of  the  state  df  Nebraska.  This  does  not  present  a  case  oi 
diverse  citizenship,  as  it  must  appear  that  all  the  parties  plaintiff  are 
citizens  of  different  states  from  any  of  the  necessary  parties  defoid- 
ant.  But  it  is  alleged  in  the  petition  for  removal  that  the  defendant 
Severson  has  no  interest  in  the  subject-matter  of  the  action,  bat  was 
made  a  party  for  the  purpose  of  preventing  a  removal  of  the  action 
into  this  court.  Whether  such  fact  can  at  this  time  be  investigated 
for  the  purpose  of  determining  the  question  of  jorisdictioa,  we 
will  not  consider,  as  it  does  not  appear  that  the  citizenship  of  de- 
fendant John  Kellner  is  diverse  to  that  of  each  plaintiff.  The  allega- 
tion is  "that  John  Kellner,  another  defendant  in  this  suit,  is  net  a 
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citizen  of  Nebraska,  and  does  not  reside  in  said  state,  but  that  his 
residence  and  citizensliip  are  unknown."  It  must  affirmatively  ap- 
pear, to  give  the  court  jurisdiction,  that  his  citizenship  is  of  a  state 
other  than  Tennessee  or  Njebraska.  The  allegation  that  the  citizen- 
ship is  unknown  is  insufficient.  Salt  Co.  v.  Brigel,  14  C.  C.  A.  577, 
67  Fed.  625,  31  U.  8.  App.,665. 

Nor  can  jurisdiction  be  sustained  on  the  ground  that  it  is  a  con- 
troversy between  "citizens  of  a  state  and  foreign  citizens  or  subjects." 
The  law  in  this  respect  is  stated  in  Black,  Dill.  Rem.  Causes,  §  34,  as 
follows: 

"It  Is  therefore  necessary  that  all  the  parties  on  one  side  of  the  case  should 
be  citizens  of  a  state  or  states,  and  all  the  parties  on  the  other  side  aliens. 
•  •  •  When  a  plaintiff,  citizen  of  the  state  where  the  suit  is  brought,  sues 
two  defendants,  one  of  whom  is  a  citizon  of  another  state,  and  the  other  an 
alien,  *  •  *  the  cause  is  not  removable,  because  it  does  not  come  within 
any  of  the  provisions  of  the  statute.  It  is  casus  omissus.  It  cannot  be  said 
to  be  a  controversy  'between  citizens  of  different  states,'  because  one  of  the 
parties  Is  not  a  citizen;  and  It  cannot  be  described  as  a  controversy  'between 
citizens  of  a  state  and  foreign  citizens  or  subjects,'  because  one  of  the  de- 
fendants is  not  a  foreigner." 

The  same  rule  is  stated  in  Hervey  v.  Railwav  Co.,  7  Biss.  103,  Fed. 
CJas.  No.  6,434,  and  King  v.  Cornell,  106  U.  S.  395,  1  Sup.  a.  312. 

It  is  further  urged  that  the  action  is  removable  on  the  ground  of 
a  separable  controversy.  A  complete  answer  to  this  proposition 
is  that  the  statute  does  not  give  the  right  of  removal  to  an  alien  on 
the  ground  of  a  separable  controversy.  King  v.  Cornell,  supra;  Mer- 
chants' Cotton-Press  Co.  v.  Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  Sup.  CL  367. 

Perceiving  no  grounds  on  which  the  jurisdiction  of  this  court  can 
be  sustained,  the  cause  is  remanded  to  the  state  court. 


POSTAL  TEL.  CABLE  CO.  v.  SOUTHERN  RT.  CO. 

SOUTHERN  EY.  CO.  v.  POSTAL  TEL.  GABLE  CO. 

(Circuit  Court,  W.  D.  North  Carolina.    July  20,  1898.) 

1.  Rbmovai.  of  Caoses— Eppect  of  Piltno  PsTiTroN  and  Bond. 

On  the  filing  of  a  petition  in  the  state  court  stating  the  essential  facts 
for  removal,  accompanied  by  a  proper  bond,  the  cause  la  ipso  facto  re- 
moved, and  the  state  court  can  take  no  further  action.  ■ 

2.  Samb — Jdbisdictionai,  Amount. 

The  question  whether  an  amount  is  Involved  sufficient  to  support  the 
Jurisdiction  of  the  federal  court  must  be  determined  by  the  federal  court 
alone,  and  not  by  the  state  court. 
9.  Same. 

In  a  proceeding  to  condemn  a  right  of  way,  where  defendant  In  his 
petition  for  removal  averred  that  the  matter  in  controversy  far  exceeded 
$2,000  in  value,  and  the  plaintiff  claimed  that  it  was  of  merely  nominal 
value,  held,  that  tl«i  court  would  be  governed,  as  in  other  cases,  by  the 
amount  of  the  claim  made,  In  the  absence  of  any  reason  to  believe  that 
it  had  no  bona  fide  existence,  and  was  only  made  to  secure  the  Juris- 
diction. 

A.  L.  Brooks  and  J.  B.  Mcintosh,  for  plaintiff. 
Stiles  &  Holladay  and  F.  H.  Busbee,  for  defendant. 


Digitized  by 


Google 


804  88  FBOERAL  REPORTBB. 

SIMONTON,  Circuit  Judge.  Tbeae  two  cases  came  up  tc^ethw 
under  these  circumstances :  The  Postal  Telegraph  Cable  Ck>mpaiij 
entered  proceedings  in  the  superior  court  of  Qnilford  county,  in  the 
state  of  North  Carolina,  seeking  to  condemn  the  right  to  erect  its 
poles  and  stretch  its  wires  over  and  along  the  right  of  way  of  the 
Southern  Railway  in  North  Carolina.  The  petition,  among  other 
things,  alleged  the  intention  of  the  Postal  Telegraph  Cable  Company 
to  erect  its  poles  and  stretch  its  wires  very  near  the  onter  limits 
of  the  right  of  way  of  the  railway  company,  so  as  in  no  wise  to  in- 
terfere with  its  use  of  its  track,  and  if,  in  any  case,  it  should  here- 
after appear  that  any  of  the  said  poles  were  obstructing  such  use, 
that  the  telegraph  company  would  remove  them  at  its  own  expense, 
on  reasonable  notice.  Upon  the  institution  of  these  proceedings  the 
Southern  Railway  Company  filed  its  petition  for  removal  of  the  case 
into  this  court,  relying  upon  two  distinctly  stated  facts, — ^the  di- 
versity of  citizenship  between  it  and  the  telegraph  company,  and 
that  the  matter  in  dispute  exceeded  f2,000,  besides  interest  and 
costs.  The  petition  was  accompanied  by  a  bond  with  surety.  Ap- 
plication having  been  made  to  the  state  court  immediately  upon  the 
filing  the  petition  and  bond,  an  order  of  removal  was  refused  npon 
the  ground  solely  that  the  matter  in  dispute  was  not  of  a  value 
exceeding  f2,000.  The  next  day  after  this  refusal  the  Southern 
Railway  filed  a  transcript  of  the  record  in  this  court  On  the  same 
day  the  Postal  Telegraph  Cable  Company  moved  before  the  state 
court  for  leave  to  amend  its  proceedings  for  the  purpose  of  making 
new  parties.  This  motion  was  refused  because  made  in  the  absence 
of,  and  without  notice  to,  the  defendant's  attorney.  Because  of 
this,  and  the  fear  of  other  motions,  the  Southern  Railway  Company 
filed  its  bill,  setting  forth  the  facts  stated  above,  and  praying  that 
the  Postal  Telegraph  Cable  Company  be  enjoined  from  seeking  to 
proceed  any  farther  in  the  state  court,  inasmuch  as  the  cause  had 
been  removed  into  this  court.  This  is  the  second  cause  mentioned 
in  the  title  above  set  forth.  It  comes  up  on  the  return  to  the  rule 
issued  on  filing  the  bill  requiring  cause  to  be  shown  why  an  injunc- 
tion should  not  issue  as  prayed  for.  The  return,  after  disclaiming 
all  knowledge  that  the  cause  had  been  removed  into  this  court,  and 
disavowing  all  want  of  respect  thereof,  rests  npon  the  position  that 
this  court  cannot  entertain  the  case,  as  the  value  of  the  matter  in 
dispute  is  less  than  |2,000.  As  precisely  the  same  question  is  made 
in  the  removal  case,  and  as  the  two  cases  are  closely  connected  with 
each  other,  it  was  determined  to  hear  argument,  with  the  ander- 
standing  that  the  conclusion  reached  would  dispose  of  both  cases. 

The  controlling  question  in  this  matter,  then,  is,  is  the  proceeding 
in  the  superior  court  of  Guilford  county  a  proper  case  for  removal 
into  this  court?.  It  is  not  questioned  that  that  proceeding  is  a  suit. 
Nor  can  there  be  any  doubt  on  this  point  Ei»hl  v.  U.  8.,  91  U.  8. 
3C7;  Searl  v.  School  Dist,  124  U.  S.  199,  8  Sup.  Ct.  460;  Martin's 
Adm'r  v.  Railroad  Co.,  151  U.  S.  673,  14  Sup.  Ct.  533.  It  is  a  suit 
between  citizens  of  different  states;  the  Postal  Telegraph  Cable 
Company  being  a  corporation  of  the  state  of  New  York,  and  the 
Southern  Railway  Company  being  a  corporation  of  the  state  of  Vir- 


Digitized  by 


Google 


POSTAL  TEL.  CABUE  CO.  T.  80UTHEBN   BY.  00.  805 

ginia.  The  petition  for  removal,  with  proper  bond,  was  filed  before 
the  time  for  answering  had  expired.  This  petition  averred  the  two 
jurisdictional  facts:  (1)  The  diversity  of  citizenship;  (2)  that  the 
matter  in  controversy  exceeded  the  value  of  |2;000,  exclusive  of 
interest  and  costs.  IFpon  the  truth  of  these  facts,  of  both  of  them, 
depends  the  right  of  removal.  Powers  v.  Railway  Co.,  169  U.  S.  99, 
18  Sup.  Ct.  264.  Issue  was  joined  upon  one  of  these  facts, — the  ju- 
risdictional amount ;  and  the  superior  court,  inadvertently  it  is  sure, 
passed  upon  that  issue.  It  could  be  decided  nowhere  but  in  this 
court.  Carson  v.  Hyatt,  118  U.  S.  279,  6  Sup.  Ot  1050;  Carson  v. 
Dunham,  121  U.  S.  421,  7  Sup.  Ct.  1030;  Bailway  Co.  v.  Dunn,  122 
U.  S.  513,  7  Sup.  Ot.  1262;  Railroad  Co.  v.  Daughtry,  138  U.  S.  298, 
11  Sup.  Ct.  306.  This  being  the  case,  and  the  petition  on  its  face 
stating  the  two  essential  facts  for  ronoval,  the  case  was  ipso  facto  re- 
moved, and  the  state  court  could  proceed  no. further,  upon  the  filing 
of  the  petition  and  bond;  that  is,  just  so  soon  as  they  yf&ce  filed. 
Gordon  v.  Longest,  16  Pet.  97;  Insurance  Co.  v.  Dunn,  19  Wall.  214; 
Kern  v.  Huidekoper,  103  U.  S.  485;  Railroad  Co.  v.  Koonta,  104 
U.  8.  5;  Act  Cong.  March  3,  1875  (18  Stat.  470).  It  is  very  clear, 
therefore,  that  the  state  court  could  have  taken  no  other  action  in  this 
cause  from  the  date  of  the  filing  of  the  petition  and  bond,  and  that  the 
efforts  of  the  plaintiff  in  the  state  court  to  procure  orders  from  that 
court  were  coram  non  judice,  and  very  properly  refused. 

The  grave  question  made  here  is  upon  remanding  this  cause  to 
the  state  court  It  is  contended  that  this  court  has  no  jurisdiction, 
because  of  the  amount  of  the  matter  in  controversy;  that  being  less 
than  $2,000.  It  has  been  contended  with  great  ability  and  elo- 
quence that  in  the  present  case  the  Postal  Telegraph  Cable  Com- 
pany seeks  to  erect  its  poles  on  the  right  of  way  of  the  railway  com- 
pany, which  has  already  been  dedicated  to  a  public  use ;  that  it  is 
confined  to  the  public  use;  that,  therefore,  in  estimating  the  com- 
pensation to  be  paid  the  railway  company  the  same  rule  cannot  be 
followed  which  obtains  in  the  condemnation  of  the  property  of  a 
private  person;  that  such  private  person  holds  his  property,  and 
can  put  it  to  any  use,  and  compensation  for  taking  it  must  be  meas- 
ured accordingly;  the  railway  company  holds  its  property  for  a 
public  use  only,  and  its  compensation  must  be  measured  only  by 
the  interference  with  its  performance  of  its  public  duty,  growing 
out  of  the  public  use;  that  the  petition  declares  an  intent  in  no 
way  to  interfere  with  this  public  use,  and  so  the  compensation  to 
the  railway  company  for  putting  up  the  poles  and  stretching  the 
wires  must  be  nominal.  Strong  as  this  line  of  argument  is,  and 
however  convincing  under  other  circumstances,  it  does  not  apply  to 
the  question  now  at  issue.  That  question  is,  must  this  case  be  re- 
manded? The  answer  to  this  question  depends  upon  the  matter  in 
controversy.  What  is  the  matter  in  controversy?  Tiie  compensa- 
tion to  be  allowed  to  the  railway  company  for  the  erection  of  the 
j)oles  and  the  stretching  of  the  wires  by  the  telegraph  company. 
The  latter  alleges  that  this  compensation  should  be  nominal.  The 
former  alleges  that  it  should  greatly  exceed  |2,000.  The  question 
is,  does  it  exceed  f2,000?    On  this  question  the  petition  of  the  plain- 
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tifl  in  the  state  court  and  that  of  the  defendant  for  removal  differ, 
and  on  it  the  iasue  la  joined.  Sajs  the  supreme  court  in  Smith  ▼. 
Adams,  130  U.  S.  168, 9  Sup.  Ot  569: 

"By  this  phrase,'  'matter  In  dispute,'  as  nsed  In  the  statutes  conferring 
jurisdiction  on  this  court,  is  meant  the  subject  of  litigation,  tlie  matter  upon 
which  the  action  Is  brought  and  issue  is  Joined,  and  in  relation  to  which. 
If  the  Issue  Is  one  of  fact,  testimony  Is  taken;  and  Its  pecuniary  ralue  may 
be  determined,  not  only  by  the  money  Judgment  prayed,  but  In  some  cases 
by  the  increased  or  diminished  value  of  the  property  directly  affected  by  the 
relief  prayed,  as  by  the  pecuniary  result  to  one  of  tiie  parties  Immediately 
from  liie  judgment." 

See,  also,  Security  Co.  t.  Gay,  145  U.  S.  127,  12  Sup.  Ct.  815;  (5ity 
of  Clay  Center  v.  Farmers'  Loan  &  Trust  Co.,  145  U.  S.  224, 12  Sup. 
Ct.  817. 

In  estimating  the  amount  of  the  matter  in  controversy,  the  court 
is  governed  by  the  claim  made,  provided  that  there  is  no  reason  to 
believe  that  the  chiim  has  no  bona  fide  existence,  and  is  only  made 
to  secure  jurisdiction.  Barry  v.  Edmunds,  116  U.  S;  550,  6  Sup. 
Ct  501.  Then  this  is  the  mode  of  ascertaining  the  amonnt  of  the 
matter  in  controversy,  and  it  being  claimed  on  the  one  side  that  it 
greatly  exceeds  92,0()0,  and  wholly  denied  on  the  other,  the  determi- 
nation of  this  issne  gives  this  court  jurisdiction.  Theissuemust  be 
tried  in  accordance  with  the  law  of  North  Carolina  in  such  case 
made  and  provided,  and  on  the  trial  of  the  issne  will  come  up  the 
points  so  ably  presented  by  counsel  at  bar.  Let  an  order  be  en- 
tered in  the  equity  cause  continuing  the  restraining  order  until  the 
further  order  of  this  court.  Let  an  order  be  entered  refusing  to 
remand  the  cause  removed. 


WIDAMAN  T.  HUBBARD  et  al. 

(Circuit  Court,  a  D.  California.    July  27,  1896.) 

No.  772. 

1.  Jdrisdiction  of  Fbdkbat.  Court— CiTizENsnrp—ANCiLhART  PROORBDiira. 
A  bin  filed  In  a  circuit  court  to  enjoin  the  further  prosecution  of  an  action 
at  law  pending  therein  Is  ancillary  to  the  law  action,  and  the  court  baa 
jurisdiction  without  regard  to  the  citizenship  of  the  parties. 

a.  Insurance— AssioMMEitT  op  Life  Policy— Rights  of  Absignke. 

An  assignment  of  a  life  policy,  which  purports  to  transfer  all  rights 
thereunder  absolutely  In  cousideration  of  a  sum  advanced  to  the  Insured 
and  the  payment  of  future  premiums.  Is  not  wholly  void  for  Illegality,  but 
Tests  the  legal  title  to  the  policy  In  the  assignee,  who .  may,  after  thf 
death  of  the  Insured,  maintain  an  action  thereon  In  his  own  name,  thou;;h 
be  will  be  accountable  as  trustee  for  all  the  proceeds  above  tlie  amoant 
of  his  advances,  with  Interest 

B.  Sake — Enjoining  Action  bt  Assighbb. 

An  action  on  a  life  policy  by  an  assignee  will  not  be  enjoined  where  it 
I^  admitted  that  he  has  a  lien  on  the  proceeds  for  advances  made  the  in- 
sured, unless  such  lien  Is  extinguished  by  the  proceeds  of  another  policy. 
also  assigned  to  him,  and  that  he  has  not  as  yet  realized  on  such  policy, 
which  is  In  litigation  in  another  court. 

This  was  a  bill  filed  by  O.  P.  Widaman,  as  assignee  in  insolvency 
of  George  W.  Meade,  against  Anthony  G.  Hubbard,  to  oijoin  the 
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prosecution  by  the  defendant  of  an  action  at  law  to  collect  a  policy 
of  insorance  on  the  life  of  the  deceased  assignor.  Heard  on  demurrer 
to  the  bill. 

Cheney  &  Taylor  and  Anderson  &  Anderson,  for  complainant. 
Page,  McCutchen  &  Eells,  £.  B.  Annable,  and  Brousseau  &  Mont- 
gomery, for  defendants. 

WELLBORN,  District  Judge.  Ck>mplainant  sues  to  enjoin  further 
proceedings  in  an  action  entitled  "Anthony  G.  Hubbard  t.  New  York 
Life  Insurance  Company,"  pending  on  the  law  side  of  this  court,  and 
to  have  determined  certain  equitable  claims  to  a  fund  of  |16,000,  which 
said  company  has  paid  into  court  in  said  action  in  satisfaction  of 
the  liability  therein  sued  on.  The  material  allegations  of  the  bill 
are  these:  Complainant,  in  November,  1896,  was,  by  the  superior 
court  of  the  county  of  Los  Angeles,  state  of  California,  appointed 
assignee  in  insolvency  of  one  George  W.  Meade,  whose  petition  in 
insolvency  was  filed  in  the  month  of  October  of  the  same  year.  The 
indebtedness  of  Meade's  estate  aggregates  $30,000,  and  the  only 
property  belonging  to  said  estate  is  the  fund  above  mentioned.  The 
New  York  Life  Insurance  Company  is  a  corporation  created  under 
the  laws  of  the  state  of  New  York,  and  on  April  22,  1884,  for  an 
annual  premium  of  |989.80,  issued  a  tontine  policy,  numbered  186,405, 
for  $20,000,  on  the  life  of  said  Meade,  payable  to  Anna  Meade,  April 
17,  1899,  or  upon  the  death  of  the  said  George  W.  Jleade,  should  he 
die  before  said  date.  On  the  14th  day  of  August,  1894,  in  considera- 
tion of  the  payment  by  said  Hubbard  to  said  company,  at  the  re- 
"quest  of  said  George  W.  and  Anna  .Meade,  of  the  quarterly  premium 
then  due  on  said  policy  of  $262.40,  said  policy  was  assigned  to  said 
Hubbard,  and  thereafter,  on  October  29,  1894,  said  parties  entered 
into  the  following  agreement: 

"This  article  of  agreement,  made  and  entered  into  this  29tfi  day  of  October, 
A.  D.  18&4,  between  George  W.  Meade,  and  his  wife,  Anna  .Meade,  both  of 
Redlands,  San  Bernardino  county,  California,  parties  of  the  first  part,  and 
Anthony  G.  Hubbard,  of  the  same  place,  party  of  the  second  part,  wit- 
nessetb:  That,  whereas,  on  the  22d  day  of  April,  In  the  year  1884,  a  policy 
of  insorance  on  the  life  of  George  W.  Meade,  one  of  the  parties  of  the  firs' 
part,  was  Issued  and  delivered  to  the  said  George  W.  Meade  by  the  New  YorV 
I^lfe  Insurance  Co.,  of  the  state  of  New  York,  which  policy  was  and  is  num- 
bered 186,405;  and  whereas,  on  the  14th  day  of  August,  1894,  the  said  parties 
of  the  first  part  did  assign  unto  the  said  party  of  the  second  part  the  saii) 
policy  of  Insurance  numbered  186,405,  which  assignment  was  made  to  the  salC 
party  of  the  second  part,  and  by  the  said  party  of  the  second  part  accepted 
as  security  for  certain  advances  of  money,  then  made  by  the  said  party  of  the 
second  part  for  the  benefit  of  the  said  parties  of  the  first  part,  and  was  also 
made  and  accepted,  as  aforesaid,  to  secure  the  said  party  of  the  second  part 
for  any  farther  advances  of  money  which  be,  the  said  party  of  the  second 
part,  may  malce  to  the  said  parties  of  the  first  part  as  the  said  parties  of  the 
first  part  and  the  said  pal-ty  of  the  second  part  may  or  should  agree  upon  in 
the  future;  and  whereas,  the  said  party  of  the  second  part  is  now  owner  and 
holder  of  the  mortgage  upon  certain  real  property  located  In  the  city  of 
Redlands,  county  of  San  Bernardino,  state  of  California,  now  owned  by  one 
or  both  of  said  parties  of  the  first  part,  which  said  real  property  is  described 
as  follows,  to  wit:  'All  of  lots  1,  2,  3,  4,  5,  and  6  of  block  23,  as  laid  down 
In  a  map  entitled  "Map  No.  6"  of  a  part  of  Redlands  Heights,  as  recorded  in 
the  office  of  the  recorder  of  said  county  of  San  Bernardino,  state  of  Cali- 
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forala.  In  Book  7  of  Maps,  at  page  40,'  and  also  all  that  part  of  Creacent 
arenue  heretofore  vacntcd  and  not  occupied  as  a  public  street,  lying  north- 
west of  and  adjoining  lot  1,  aforementioned,  together  with  23  shares  of  the 
<:apital  stock  of  the  Ucdlands  Heights  Water  Company;  and  whereas,  the 
said  mortgage  so  held  against  the  said  real  property  by  the  said  party  of  the 
second  part  was  given  to  secure  the  payment  of  a  certain  promissory  note  for 
$6,000,  which  said  promissory  note,  with  accrued  and  accumulating  Interest, 
now  remains  due  and  wholly  unpaid;  and  whereas,  said  Anthony  G.  Hub- 
bard, said  party  of  the  second  part,  is  now  the  owner  and  bolder  of  the  said 
policy  of  insurance  on  the  life  of  tbe  said  George  W.  Meade:  Now.  therefore, 
this  article  of  agreement  wltnesseth  that  the  said  Anthony  G.  Hubbard  shall 
be  and  remain  the  owner  of  the  said  policy  of  Insurance  hereinbefore  re- 
ferred to,  and  shall  bold  tbe  same  for  tbe  purpose  of  securing  blm.  tbe  said 
party  of  the  second  part,  for  any  advances  of  money  which  he,  the  aaiil  party 
of  tbe  second  part,  may  make  to  tbe  sdid  party  of  the  first  part,  or  either  of 
them,  and  It  Is  agreed  that  the  said  Anthony  G.  Hubbard  may,  at  his  option, 
bold  the  said  policy  of  Insurance  as  collateral  security  for  the  said  promissory 
note  hereinbefore  referred  to,  and  as  additional  security  for  tbe  payment  of 
the  same,  in  addition  to  tbe  mortgage  which  he  now  holds  agalnat  the  said 
real  property  hereinbefore  referred  to  and  described.  But  it  Is  distinctly 
understood  and  agreed  that  the  holding  by  the  said  party  of  the  second  part 
of  the  policy  of  insurance  as  further  and  additional  security  in  connection 
with  the  said  mortgage  shall  in  no  manner  be  construed  as  extending  tbe 
time  of  payment  of  the  promissory  note,  to  secure  tbe  payment  of  wbicb 
the  said  mortgage  was  given,  and  is  now  held  by  tbe  said  party  of  tbe  second 
part,  the  object  being  to  allow  the  said  party  of  the  second  part  the  privilege 
or  option  of  considering  and  bolding  the  said  policy  of  Insurance  as  further 
security  for  tbe  payment  of  the  said  promissory  note  in  the  said  mortgage 
described  and  hereinbefore  referred  to,  according  to  tbe  terms  of  the  said 
promissory  note,  as  the  same  was  originally  drawn  and  as  tbe  same  now 
exists.  In  witness  whereof,  the  said  parties  have  hereunto  subscribed  their 
names  this  29th  day  of  October,  1894. 

"[Signed]  George  W.  Meade. 

"[Signedl  ,  Anna  Meade." 

On  the  day  after  said  agreement  was  execnted,  to  wit,  October  30, 

1894,  said  Hubbard  advanced  and  paid  the  quarterly  premiura  on 
said  policy  for  said  month  of  October,  and  thereafter,  on  January  17, 

1895,  advanced  and  paid  the  quarterly  premium  on  said  policy  for  said 
'month  of  Januaiy.  Tlie  promissory  note  mentioned  in  the  agreement 
has  been  discharged.  On  the  13tli  daf  of  March,  1895,  said  insur- 
ance company  issued  another  poIi<7  of  insurance, — Na  665,889, — 
for  |15,000,  on  the  life  of  said  George  W.  Meade,  payable  to  himself; 
the  annual  premium  on  said  last-named  policy  being  $562.50.  On  the 
21st  day  of  March,  1895,  said  Hubbard  and  Meade  entered  Into  tbe 
following  agreement: 

"This  agreement,  made  and  entered  Into  this  2lBt  day  of  Mardi,  A.  D. 
1895,  by  and  between  A.  G.  Hubbard,  of  tbe  city  of  Redlands,  San  BemarJIno 
county,  party  of  tbe  first  part,  and  Geo.  W.  Meade,  of  the  same  place,  tbe 
party  of  tbe  second  part,  wltnesseth:  That  whereas,  tbe  party  of  the  second 
part  now  holds  a  policy  of  Insurance  on  his  life  in  tbe  New  Tork  Life 
Insurance  Company,  of  the  state  of  New  York,  which  policy  Is  nnmbeml 
186,405;  and  whereas,  the  said  party  of  the  second  part  has  had  isstied  to 
him  another  policy  of  insurance  on  bis  life  in  the  same  company  above  men- 
tioned for  the  sum  of  fifteen  thousand  dollars  ($15,000.00),  which  said  second 
policy  of  Insurance  is  numbered  0(>5,889;  and  whereas,  the  said  party  of  tbe 
second  part  is  unable  to  pay  and  keep  up  tbe  payment  of  premiums  due 
and  to  become  due  on  each  of  said  policies  according  to  tbe  terms  of  the 
same  and  each  of  tbe  same;  and  whereas,  further,  said  party  of  the  scvood 
part  desires  the  said  party  of  tbe  first  part  to  advance  to  hbn,  tbe  said  part> 
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of  the  second  part,  the  sum  of  three  tboasand  six  bnndred  ninety  dollars 
(W.()90.00);  and  whereas,  It  Js  understood  that  If  the  said  party  of  the  first 
Iiart  shall  pay  and  l;eep  up  the  premiums  due  and  to  become  due  upon  each 
of  said  policies  of  insurance'  during  the  lifetime  of  the  party  of  the  second 
part,  subject  to  the  limitations  hereinafter  recited,  and  shall  also  pay  unto 
said  party  of  the  second  part  the  said  sum  of  $3,690.00,  that  the  said  party 
of  the  second  part  wUl  transfer  and  assign  unto  the  said  party  of  the  first 
part  the  said  policy  of  insurance  numbered  665,889,  above  referred  to.  as  the 
property  absolutely  "of  the  said  party  of  the  first  part,  so  as  to  confer  upon 
the  said  party  of  the  first  part,  his  heirs  or  assigns,  the  right  absolute  to 
receive  and  collect  from  the  said  New  York  Life  Insurance  Company,  under 
the  said  policy  numbered  665,889.  upon  the  death  of  the  party  of  the  second 
part,  the  entire  sum  of  money  made  by  said  policy  last  mentioned  payable 
unto  the  said  Geo.  W.  Meade,  bis  executors,  administrators,  or  assigns,  and 
being,  as  mentioned  in  said  policy,  the  sum  of  $16,000.00:  Now,  therefore, 
the  said  party  of  the  first  part  does  hereby  agree  to  pay  and  keep  np  the  pay- 
ments of  all  premiums  due  and  to  become  due  upon  both  of  the  policies 
hereinbefore  mentioned  during  the  lifetime  of  the  party  of  the  2nd  part. 
And  It  Is  also  agreed  that  first  party  is  to  advance  and  pay  to  the  said  party 
of  the  second  part  the  sum  of  $8,690.00,  the  receipt  of  which  Is  hereby  acknowl- 
edged by  the  said  party  of  the  second  part,  and  in  consideration  of  the 
agreements  hereinbefore  undertaken  to  be  performed  by  the  said  party  of 
the  first  part,  and  also  the  payment  unto  him,  the  said  party  of  the  second 
part,  the  said  sum  of  $3,690.00,  the  said  party  of  the  second  part  does  hereby 
assign,'  transfer,  and  set  over  unto  the  said  party  of  the  first  part  in  abso- 
lute ownership  the  said  policy  of  insurance  numbered  665,889,  and  does  bereby 
autborize  and  empower  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  or  assigns,  to  receive  and  collect  the  said  sum  of  $15,000.00, 
upon  the  happening  of  the  event  which  shall  entitle  the  holder  or  assignee 
of  said  policy  or  other  person  or  persons  thereunto  entitled  to  demand  and 
receive  payment  of  said  sum;  and  whereas,  further,  the  said  poUcy  num- 
bered 186,405  does,  by  its  terms,  mature  and  become  payable  on  the  17tb 
day  of  April,  1899:  Now,  therefore.  It  Is  further  agreed,  in  consideration  of' 
the  premises  and  matters  hereinbefore  recited  and  set  forth,  and  in  consid- 
eration of  tl>e  faithful  performance  by  the  party  of  the  first  part  of  the 
tilings  bereinl>efore  by  him  undertaken  to  t>e  kept  and  performed,  that  if  the 
said  party  of  the  second  part  shall  survive  until  the  said  17th  day  of  April, 
1S99,  that  then,  in  that  event,  and  upon  the  payment  of  the  amount  of 
money  called  for  and  then  to  become  due  under  said  policy  numbered  186,405. 
ttie  said  parly  of  the  first  part,  his  heirs  or  assigns,  shall  be  entitled  to  and 
shall  receive  and  be  paid  out  of  the  proceeds  of  said  policy  numbered  186,406 
tlie  full  sum  of  $15,000  in  cash,  and  he,  the  said  party  of  the  first  part,  is 
hereby  authorized  and  empowered  to  demand,  sue  for.  and  collect  out  of 
the  proceeds  of  the  said  policy  numbered  180,405  the  said  sum  of  $15,000, 
and  in  the  event  of  the  said  party  of  the  second  part  surviving  until  the  said 
17th  day  of  April,  1899,  and  In  the  further  event  of  the  party  of  the  first  part 
receiving  out  of  the  proceeds  of  the  policy  numbered  186,405,  upon  the 
maturity  of  said  policy,  the  sniff  sum  of  $li>,000,  It  Is  agreed  that  the  party 
of  the  first  part  shall  assfpn  and  retransfer  unto  the  said  party  of  the  second 
part  the  said  policy  numbered  665,889,  and  upon  the  reassignment  of  the 
said  policy  to  said  party  of  the  second  part  by  the  said  party  of  the  first  part 
the  liability  of  the  party  of  the  first  part  for  the  payment  of  further  premiums 
on  said  policy  shall  then  and  there  cease  and  terminate.  And  when  as,  first 
party  now  holds  an  assignment  of  said  policy  number  186,405,  It  Is  agreed 
that  If  party  of  the  second  part  dies  before  the  maturity  of  said  policy  the 
party  of  the  first  part  will,  on  receipt  of  $15,000  (under  either  of  the  policies 
herein  mentioned),  reassign  to  the  legal  representatives  of  second  party  the 
said  policy  number  186,405,  subject,  however,  to  provisions  of  contract  be- 
tween  parties  dated  Oct.  20th,  1894.  Witness  the  hands  of  the  parties  this 
21st  day  of  March,  1895,  and  executed  this  in  duplicate. 

-[Signed]  A.  G.  Hnbbard. 

"Geo.  W.  Meade." 
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Appended  to  said  agreement  was  the  following  writing,  to  wit: 

"I,  Anna  Meade,  wife  of  Geo.  W.  Meade,  hereby  cerUfy  and  show  that  1 
have  read  the  foregoing  agreement,  and  am  fully  conversant  with  the  terms 
force,  and  efTect  of  the  same,  and  that  the  same  meets  my  approval,  an<l  I 
hereby  relinquish  and  release  unto  the  said  A.  G.  Hubbard  all  Interest  of 
any  kind,  class,  or  description  which  I  now  have  or  could  hereafter  have  u 
an  heir  at  law  of  Geo.  W.  Meade,  or  other  interest  which  I  may  or  coold  bare 
In  the  svmi  of  $15,000.00,  which  would  be  payable  und^r  the  policy  of  in- 
surance mentioned  in  said  agreement  as  G063S9,  on  the  death  of  said  George 
W.  Meade;  and  in  anticipation  of  the  payment  of  said  turn  on  the  death  of 
said  Geo.  W.  Meade,  I  hereby  assign  and  transfer  nnto  the  said  A.  G.  Hob- 
bard,  the  party  of  the  first  part  in  the  said  agreement  named,  all  right  and 
interest  which  I  now  have  or  might  hereafter  have  under  and  by  virtue  of 
said  policy  of  Insurance.  Witness  my  hand  this  21st  day  of  March.  A.  D. 
1895. 

"[Signed]    Anna  Meade. 

'  ."Anna  Meade. 

"By  Geo.  W.  Ueade, 
"Her  Atty.  In  Fact" 

George  W.  Meade  died  January  1, 1897,  at  tlie  city  of  Los  Angeles, 
Gal.,  leaving  said  two  policies  in  fall  force  and  effect  Afterwards 
Hubbard  brought  the  common-law  action  already  mentioned  to  re- 
cover the  116,000  due  on  said  policy  665,889.  The  insarance  company 
appeared  in  said  action,  admitting  its  liability  for  the  amount  named, 
but  alleging  that  defendants  Anna  Meade,  Sarah  J.  Turner,  and  Dr. 
Turner,  her  husband,  and  complainant,  as  assignee  in  insolvency  of 
said  (George  W.  Meade,  respectively  claimed  interests  in  said  policy, 
and  asking  that  it  be  permitted  to  pay  said  f  15,000  into  said  ooart.  and 
that  the  persons  above  named  be  substituted  as  defendants  in  place 
of  itself.  On  June  1,  1897,  the  order  asked  for  by  said  company 
was  made,  and  thereupon  said  company  paid  said  |15,000  into  court, 
and  the  persons  above  named  were  duly  brought  in  and  substituted 
as  defendants  in  said  action.  There  is  now  pending  in  the  saperior 
court  of  the  county  of  Los  Angeles,  Cal.,  an  action — Na  59,344 — en- 
titled "The  New  York  Life  Insurance  Cktmpany,  a  Corporation,  Plain- 
tiff, T.  Anthony  O.  Hubbard,  Anna  Meade,  Sarah  J.  Tomer,  and 
Margaret  M.  Cross,  Defendants."  The  complaint  in  said  action  allege* 
the  issuance  of  said  policy  No.  186,405  for  |20,000,  the  death  of  said 
Qeorge  W.  Meade,  that  said  company  is  willing  to  pay  said  amooot 
to  whoever  may  be  entitled  thereto,  that  the  parties  named  as  de- 
fendants respectively  claim  adverse  interests  in  said  policy,  and  timt 
said  company  is  ready  and  offers  to  deposit  said  sum  of  |20.000  in 
court,  or  pay  the  same  to  such  person  or  persons  as  the  court  may 
direct,  and  prays  that  the  persons  named  as  defendants  be  requir«l 
to  interplead  concerning  their  respective  claims.  Said  company  ha« 
not  paid  said  |20,000  into  court  in  said  action,  but  its  attorneys  bare 
the  amount  in  their  hands  ready  to  deposit  when  the  coaipany  is 
ordered  to  do  so  by  said  court. 

The  bill  in  this  court  sets  forth  the  conflicting  claims  of  the  variom 
parties  as  follows: 

"That  your  orator  has  been  informed  and  believes,  and  so  states,  that  aaU 
A..  O.  Hubbard  claims  to  be  the  owner  of  both  of  said  policies,  or  tliat  be  tus 
an  interest  In  both  of  said  policies,  or  that  be  holds  both  of  said  policies  u 
security  for  moneys  advanced  by  him  to  said  George  W.  Meade  and  the  said 
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Anns  Meade,  or  to  one  or  both  of  them,  bat  that  the  exact  natare  of  the 
claim  and  contention  of  the  said  Hubbard  as  to  his  respective  rights  under 
said  policies,  and  each  of  them,  is  unknown  to  your  orator.  That  the  claim 
of  the  said  Hubbard  as  to  an  interest  in  said  policy  No.  (365,889,  or  to  the 
proceeds  thereof,  is  hostile  and  antagonistic  to  the  equitable  rights  of  your 
orator  to  said  policy  and  to  the  proceeds  thereof,  and  your  orator  is  adylsed 
and  l)elleveB,  and  so  states,  that  the  said  Hubbard's  %aid  claim  or  claims  to  the 
proceeds  of  said  policy  ia  without  right  in  equity  and  good  conscience,  and  that, 
if  he  is  entitled  to  be  reimbursed  for  any  advances  made  to  George  W. 
Meade  and  Anna  Meade,  that  it  is  a  right  to  be  reimbursed  therefor  oat  of  th* 
proceeds  of  said  policy  No.  186,405,  and  that  If  he  has  a  right  to  be  reimbursed 
out  of  the  proceeds  of  said  policy  No.  665,889  it  is  only  after  he  shall  have 
failed  to  be  reimbursed  out  of  said  policy  No.  186,405.  That  your  orator  has 
been  informed  and  believes,  and  so  states,  that  the  other  defendants  In  this 
action  claim  to  be  the  owners  of  and  entitled  to  the  proceeds  of  said  policy 
No.  186,405,  and  claim  that  If  the  said  Hubbard  Is  entitled  to  be  reimbursed 
for  any  advances  made  to  George  W.  Meade  and  Anna  Meade,  or  to  one  or 
both  of  them,  that  said  reimbursement  should  be  made  in  the  flnt  Instance 
from  the  proceeds  of  said  policy  No.  666,889;  that  the  exact  claim  or  claims 
of  the  said  defendants  and  each  of  them  to  the  proceeds  of  said  policy  186,405 
is  unknown  to  your  orator,  but  their  said  claim  or  claims  to  have  any  ad- 
vances made  by  the  said  Habbnrd  to  George  W.  Meade  and  Anna  Meade, 
or  to  either  of  them,  paid  out  of  the  proceeds  of  policy  No.  865,889,  before 
the  proceeds  of  said  policy  No.  186,405  Is  liable  therefor,  is  hostile  and  an- 
tagonistic to  the  rights  of  your  orator,  and  Is  without  equity  and  right,  and 
against  good  conscience.  That  your  orator  claims  that  be,  as  a«slgue?  of  the 
estate  of  George  W.  Meade,  is  the  equitable  owner  of  the  proceeds  of  said 
policy  No.  666,889.  and  that  said  Hubbard  holds  the  legal  title  thereto  in 
trust  for  your  orator.  That  said  Hubbard  is  not  entitled  to  any  of  the  pro- 
ceeds of  the  said  policy  No.  665,889,  or,  if  your  orator  is  wrongly  advised  or 
is  mistaken  on  that  point,  that  then  your  orator  is  advised  and  bi'lievcs,  and 
80  states,  that  If  he  has  a  Hen  on  said  proceeds  for  any  such  advances,  it  Is 
secondary  to  his  lien  on  the  proceeds  of  said  policy  No.  186,405.  and  should  be 
paid  out  of  such  proceeds  first.  Your  orator  further  states  that  he  is  advised 
and  believes,  and  so  charges,  that  if  be  is  compelled  to  pay  any  such  advances 
so  made  by  said  Hubbard  out  of  the  proceeds  of  said  policy  No.  665,889,  that 
then,  under  the  contract  set  out  herein  of  date  the  2l8t  of  March,  1895, 
between  said  Habbnrd  and  said  George  W.  Meade,  assented  to  and  ratified 
by  said  Anna  Meade,  he  Is  entitled  to  have  said  policy  No.  186,405  trans- 
ferred and  assigned  to  him,  and  to  hold  the  same  until  he  shall  be  reimbursed 
therefrom  for  all  sums  that  he  may  have  to  pay  said  Hubbard  out  of  the 
proceeds  of  said  policy  No.  605,889.  Tour  orator  is  advised  and  believes, 
and  so  states,  that  though  he  is  a  party  to  said  suit  No.  741,  now  pending 
on  the  law  side  of  this  court,  that  his  rights  are  of  an  equitable  character, 
and  are  dependent  upon  the  rules  and  principles  of  equity  for  their  protec- 
tion and  enforcement,  and  that  this  court  in  said  action  Is  without  jurisdic- 
tion to  administer  the  rights  and  equity  that  your  orator  is  entitled  to  In  the 
premises,  and  that  your  orator  Is  without  a  full,  perfect,  and  clear  remedy  In 
tlie  matters  Involved  in  this  controversy,  save  in  a  court  of  equity.  Your 
orator  further  states  that  he  Is  advised  and  believes  that  the  rights  of  all 
the  parties  Interested  In  said  two  policies  and  that  are  parties  to  said  action 
No.  741  and  said  action  No.  59,344  are  so  Intermingled  and  blended  that  they 
can  only  be  adjudicated  and  administered  in  a  court  of  equity,  and  in  one 
suit." 

The  prayer  of  the  bill  is  that  the  defendants  be  required  to  set 
forth  their  resjjective  claims  to  said  property,  and  that  the  same  be 
detennined,  and  that  farther  proceedings  in  the  common-law  action  be 
enjoined.  A  demurrer  to  the  bill  has  been  interposed,  on  the  fol- 
lowing grounds,  to  wit:  First,  that  this  court  has  no  jurisdiction 
of  the  cause,  inasmuch  as  the  bill  does  not  show  diverse  citizenship 
of  the  parties;  second,  that  the  bill  does  not  state  a  case  for  equitable 
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relief.     These  grounds  will  be  considered  in  the  order  in  which  I 
hare  stated  them. 

1.  The  bill  is  ancillary  to  the  common-law  action,  and  therefore 
the  court  has  jurisdiction  of  the  suit  without  regard  to  the  citissenship 
of  the  parties.  Kripp^ndorf  y.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27; 
Johnson  t.  (Christian,  125  U.  S.  643,  8  Sup.  Ct  989,  1135;  Root  v. 
Wool  worth,  160  U.  S.  401,  14  Sup.  Ct.  136;  Broadis  v.  Broadis,  86 
Fed.  951. 

2.  The  next  question  to  be  considered  is  whether  or  not  the  bill 
shows  any  ground  for  equitable  relief.  Plaintiff  in  the  common-law 
action,  A.  G.  Hubbard,  holds,  by  assignment,  the  policy  therein  saed 
on;  not,  perhaps,  in  absolute  ownership,  but  as  collatend  security 
for  a  loan  to  the  assured  of  J3,690,  and  for  other  moneys  advanced 
in  payment  of  premiums  on  said  policy.     If  the  validity  of  said  aa- 

,  signment  be  tested  by  the  laws  of  the  state  where  it  was  made, — 
California, — then  the  question  is  covered  by  statutory  enactment. 
Section  2764  of  the  Civil  Code  of  said  state  is  as  follows: 

"A  policy  of  insurance  upon  life  or  health  may  pass  by  transfer,  will,  or 
succession  to  any  person,  wllether  he  has  an  insurable  interest  or  not,  and  such 
person  may  recover  upon  it  whatever  the  insured  might  have  recovered." 

See,  also,  Oilman  v.  Curtis,  66  Oal.  116,  4  Pac.  1094;  Curtiss  v. 
Insurance  Co.,  90  Cal.  245,  27  Pac.  211;  Works  v.  Merritt,  105  CaL 
467,  38  Pac.  1109;  Digging  v,  Hartshorne,  108  Cal.  154,  41  Pac  283; 
Wetmore  v.  City  of  San  Francisco,  44  Cal.  294. 

Independently,  however,  of  any  statute,  I  am  satisfied  that  there  is 
no  such  wagering  element  in  the  assignment  to  Hubbard  as  invali- 
dates it,  and  the  law  has  been  so  declared  by  the  supreme  court  of  the 
United  States  in  one  of  the  cases  cited  by  complainant  himself,  where- 
in it  is  said  : 

"Although  the  agreement  between  the  trust  association  and  the  assured 
was  invalid  as  far  as  it  provided  for  an  absolute  transfer  of  nine-tenths  of 
the  proceeds  of  the  policy  upon  the  conditions  named,  it  was  not  of  that 
fraudulent  kind  with  respect  to  which  the  courts  regard  the  parties  as  alil^e 
culpable  and  refuse  to  Interfere  with  the  results  of  their  action.  No  f rand  or 
deception  upon  any  one  waa  designed  by  the  agreement,  nor  did  its  execution 
involve  any  moral  turpitude.  It  is  one  which  must  be  treated  as  creating 
no  legal  right  to  the  proceeds  of  the  policy  beyond  the  sums  advanced  upon 
its  security,  and  the  courts  will  therefore  hold  the  recipient  of  the  moneys 
beyoiid  those  sums  to  account  to  the  representatives  of  the  deceased.  It  was 
lawful  for  the  association  to  advance  to  the  assured  the  sums  payable  to  the 
insurance  company  on  the  policy  as  they  became  due.  It  was  also  lawful  for 
the  assured  to  assign  the  policy  as  security  for  their  payment.  The  assign- 
ment was  only  Invalid  as  a  transfer  of  the  proceeds  of  the  policy  beyond  what 
was  required  to  refund  those  sums,  with  interest."  Wamock  v.  Davis,  lOi 
U.  S.  775. 

See,  also,  Cammack  t.  Lewis,  15  Wall.  643;  Burroughs  t.  Assurance 
Co.,  97  Maes.  359;  2  May,  Ins.  (3d  Ed.)  393.  From  the  last  author- 
ity I  quote  the  following: 

"The  right  to  sue,  however,  under  these  statutes,  enacted  In  tbe  toterest 
of  the  family  support,  Is  not  to  be  confounded  with  the  right  to  appropriate 
and  use  the  proceeds.  The  assignee  may  well  have  the  right  to  sue  in  his 
own  name,  and  recover  the  amount  payable  by  the  policy,  but  he  recovei's 
to  hold  in  trust  for  the  beneficiaries.  'The  rights  of  the  child,'  say  the  court, 
Jn  Burroughs  v.  Assurance  Co.,  'cannot  be  set  up  to  defeat  this  action.    N» 
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trustee  has  ever  been  appointed  to  hold  and  manage  the  Interest  of  the  wife. 
The  assignments  to  the  plaintiff,  assented  to  by  the  insurers,  transferred  to 
him  the  legal  tltje  In  the  policies,  and  the  right  to  sue  thereon.  Palmer  v. 
Merrill,  6  Gush.  288,  note;  Klngsley  v.  Insurance  Co.,  8  Cush.  393.  If  the 
assured  bad  afterwards  died,  leaving  no  wife  or  child  surviving,  the  assign- 
ments would  have  entitled  the  assignee  to  receive  the  whole  amount  of  the 
policies  to  bis  own  aae.  The  plaintiff,  having  the  legal  title,  may  maintain  this 
action  at  law,  and.  If  he  recovers  judgment,  will  hold  the  proceeds,  so  far 
as  they  inure  to  the  benefit  of  the  child  of  the  assured,  in  trust  for, him.  The 
equitable  rights  of  the  child  under  the  statute,  and  the  extent  to  which  they 
may  be  subject  to  a  claim  of  the  assignee  for  reimbursement  of  the  sums  paid 
by  him  for  premiums  and  assessments  or  otherwise,  cannot  be  now  deter- 
mined, but  may  be  ascertained  upon  a  bill  of  interpleader  filed  by  the  in- 
surance company,  or  In  a  suit  by  the  child  against  this  plaintiff  after  be  shall 
have  recovered  Judgment  In  this  action.' "  ' 

The  rights  of  the  assignee  have  been  clearlj  stated  thus: 

"The  nse  as  collateral  security  of  Insurance  policies  upon  bona  fld«  loans 
Tests  in  the  pledgee  the  legal  title,  as  upon  an  absolute  assignment.  Re- 
ceiving such  title,  he  may  enforce  the  security  to  its  full  amount,  holding  any 
surplus  after  payment  of  his  advances,  premiums,  and  assessments  paid  for 
the  pledgor  or  persons  equitably  entitled  thereto."    Coleb.  Coll.  Sec.  p.  575. 

If  this  be  a  correct  statement  of  the  law, — and  I  have  no  doubt 
"but  that  it  is, — it  follows  that  a  beneHciary  cannot  interfere  witli  the 
progress  of  an  action  brought  by  the  holder  of  the  legal  title,  or  the 
person  vested  with  the  right  to  collect,  unless  fraud  or  insolvency 
be  charged  against  such  trustee.  Kor  does  the  fact  that  in  the  pres- 
ent case  the  insuraiice  company  has  deposited  the  money  in  court  at 
all  impair  the  rights  of  the  trustee,  or  enlarge  those  of  the  beneficiaries. 
It  is  true  that  the  insurance  company,  had  it  seen  proper  to  do  so, 
might,  for  its  own  protection,  have  exhibited  a  bill  of  interpleader 
against  the  different  ciaimants  (Spring  v.  Insurance  Ca,  8  Wheat 
268),  but  it  could  not,  by  depositing  tlie  money  in  court,  give  to  the 
equitable  claimants  any  rights  which  they  did  not  before  possess,  nor 
take  from  Hubbard  his  right  to  collect  the  fund,  and  apply  the  same, 
so  far  as  necessary,  to  the  satisfaction  of  his  debt.  On  this  point, 
counsel  for  Hubbard,  in  his  brief,  well  says: 

"Certainly,  If  the  possessor  of  a  residuary  Interest  has  no  right  to  control  the 
collection,  that  right  cannot  be  extended  to  him  by  the  debtor,  directly  or  in- 
directly " 

There  is  another  difficulty  to  any  relief  in  the  present  suit,  and 
this  difQculty  is  emphasized  in  complainant's  brief,  where  he  says: 

"Our  contention  Is  that  the  bill  and  contract  and  proposal  of  contract  be- 
tween Hubbard  and  the  Meades,  set  out  and  made  exlilblts  to  the  bill,  show 
that  Hubbard  held  two  policies  on  the  life  of  Mr.  Meade;  that  he  held  the  said 
policies  as  security  for  moneys  advanced  and  to  be  advanced  by  him  to  them; 
that  the  period  fixed  for  the  certain  repayment  of  said  advances  was  the 
expiration  of  the  tontine  period  of  the  first  policy  assigned  to  him.  It  was 
estimated  by  the  parties  that  the  advances  made  and  to  be  made,  with  a 
certain  rate  of  interest,  would  amount  to  $15,000  at  the  expiration  of  the 
tontine  period;  that  when  the  tontine  period  arrived  he  was  to  collect  the 
proceeds  of  said  first  policy,  and  repay  himself  the  $15,000,  and  then  reassign 
the  second  policy.  No.  665,889,  for  $15,000  to  Meade.  We  contend  that  this 
shows  that  the  proceeds  of  the  first  policy  are  the  primary  fund  out  of  which 
the  payment  of  the  advancements  are  to  be  made.  The  bill  shows  that  the 
insurance  company  makes  no  contest  as  to  either  fund;  that  It  has  paid 
$16,000,  the  proceeds  of  the  second  policy  Into  this  court;    that  It  has  fileJ 
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Its  bill  of  Interpleader  In  the  California  state  court,  tendering  and  offering  to 
pay  the  proceeds  thereof  Into  court;  that  the  proceeds  of  both  policies  tie 
virtually  in  the  hands  of  and  under  the  control  of  Hubbard,  and  that  tbs 
only  question  to  be  litigated  and  settled  is  as  to  whom  he  shall  pay  them  ont 
to  and  how.  We  contend  that  under  the  contracts  set  out  In  and  exhibited 
with  the  bill  that  he  should  first  pay  himself  such  sums  as  he  has  advanced  to 
the  Meades  out  of  the  primary  fund  that  he  holds  as  security,  to  wit,  the 
proceeds  of  the  $20,000  policy;  that  the  balance  he  should  pay  to  Mrs.  Meade 
or  her  successor  in  interest,  Mrs.  Gross,  and  that  he  should  pay  orer  the 
whole  of  the  proceeds  of  the  $15,000  policy  to  plaintiff  as  the  legal  repre> 
sentative  of  Meade,  and  the  equitable  owner  thereof." 

Now,  if  it  be  conceded — which,  however,  I  do  not  decide — that  the 
proceeds  of  the  |30,0Q0  policy  were  contemplated  bj  the  parties  to 
the  contracts  hereinbefore  mentioned  as  the  primary  fund  ont  of  which 
Hubbard  should  be  paid,  still  complainant's  argument  is  unsound,  for 
the  reason  tiiat  Hubl)ard  has  not  jet  realized  on  that  policy.  Its  pay- 
ment is  suspended,  at  the  instance  of  the  insurance  company,  by  a 
bill  of  interpleader  pending  in  the  state  court.  If  Hubl»rd  should 
fail,  without  fault  on  his  part,  to  realize  on  said  policy,  he  could  un- 
questionably, and  according  to  complainant's  own  theory,  resort  to  the 
$15,000  policy,  since  he  holds  both  policies  as  collaterals.  How  is  it 
possible  to  make  a  decree  in  the  present  suit  fully  covering  these 
equities,  when  this  court  has  no  control  whatever  over  the  $20,000 
policy  or  its  proceeds?  Taking  the  most  favorable  view  of  the  case 
for  complainant  which  the  allegations  of  his  bill  will  allow,  Habbaid 
holds  the  policy  sued  on  in  the  common-law  action  as  collateral  se- 
curity for  lawful  advances  made  by  him  to  the  Meades,  and  it  is  his 
right  and  duty  to  forthwith  collect  the  amount  due  on  said  policy,  ap- 
plying a  sufficiency  of  the  proceeds  to  the  payment  of  his  own  debt, 
and  holding  the  balance  for  the  parties  equitably  entitled  thereta 
Should  he  fail  to  pay  orer  such  balance,  said  parties  will  then  have 
adequate  remedies  against  him.     Tbe  demurrer  will  be  sustained 


PREFERRED  ACC.  INS.  CO.,  OF  NEW  YORK,  v.  BARKER. 

(Circuit  Court  of  Appeals.  Fifth  Circuit.     April  12,  1898.) 

No.  686. 

JuRisoicnon  of  Federal  Courts— Averments  of  CiTrzENSHip— Aifx?n>ifKST 
OK  ArPEAii. 

A  petition  which  avers  the  residence  of  the  parties  only  cannot  be  amended 
on  appeal  so  as  to  show  citizenship;  but  the  judgment  may  be  reversed,  and 
the  cause  remanded,  with  instructions  to  dismiss  the  suit,  unless,  by  proper 
amendment  below,  diverse  citizensliip  is  made  to  appear. » 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Lonisiaxia. 

This  was  an  action  at  law  brought  by  Harriet  Barker  against  the  Pieterred 
Accident  Insurance  Company,  of  New  York,  to  recover  on  a  policy  of  accUent 
insurance.  In  the  circuit  court,  verdict  and  Judgment  were  given  for  pbUatiff. 
and  the  defendant  sued  out  this  writ  of  oror.    The  case  is  beard  here  on  mo- 

>  As  to  "Necessity  for  Averment  of  Citizenship,"  see  note  to  Shipp  r.  WQUamt, 
10  C.  C.  A.  261,  and  supplementary  note  to  Mason  t.  Dullagham,  27  C.  Q.  A. 
303. 


Digitized  by 


Google 


FIDELITY  INSUBANCE,  TRUST  A  SATE-DEP.  CO.  V.  NORFOLK  *  W.  R.  00.       815 

tion  of  counsel  for  the  plaintiff  for  leave  to  amend  the  petition  by  Inserting  cer- 
tain allegations  in  respect  to  tbe  citizenship  of  the  parties.  The  averments  of  the 
petition  in  this  regard  were  as  follows:  "The  petition  of  Harriet  Barker,  widow 
of  J.  W.  Barker,  who  resides  in  the  atj  of  New  Orleans,  respectfully  represents: 
That  the  Preferred  Accident  Insurance  Ck>inpany,  of  New  York,  a  corporation 
organized  under  the  laws  of  tbe  state  of  New  York,  and  domiciled  in  tbe  dty  of 
New  York,  but  here  present  In  this  district  by  an  agent,— Franke  Watson,— who 
is  authorized  to  accept  service  of  legal  process,  and  to  stand  in  judgment  for  said 
corporation,  r.s  required  by  tbe  constitution  and  laws  of  tbe  state  of  Louisiana, 
is  legally  and  justly  indebted,"  etc. 

Hewes  T.  Gurley,  for  plaintiff  in  error. 
S.  Wolff,  for  defendant  In  error. 

Before  PAEDEE  and  McCORMICK,  CSrcuit  Judges,  and  SWAYNE, 
District  Judge. 

PER  CURIAM.  liie  motion  of  counsel  for  defendant  in  error  for 
leave  to  amend  the  petition  filed  in  the  court  below  by  inserting 
that  the  plaintiff  below  was  at  the  time  that  this  suit  was  instituted, 
and  is  now,  a  citizen  of  the  state  of  Louisiana,  and  the  defendant  was 
at  that  time,  and  is  now,  a  citizen  of  the  state  of  New  York,  is  denied. 
The  amendment  proposed  is  one  of  substance,  and  presents  an  issua- 
ble fact,  which  cannot  be  traversed  in  this  court  The  motion  pre- 
sented is  a  confession  of  error;  and  as,  upon  an  inspection  of  the  rec- 
ord, the  jurisdiction  of  the  circuit  court  does  not  appear,  it  is  ordered 
and  adjudged  that  the  judgment  of  the  circuit  court  be,  and  the  same 
is,  reversed,  and  the  cause  is  remanded,  with  instructions  to  dismiss 
thie  suit,  unless,  bj  a  proper  amendment,  the  jurisdiction  of  the  circuit 
court  shall  he  made  to  appear. 


FIDELITY  INSURANCE.  TRUST  &  SAFE-DEPOSIT  CO.  T.  NORFOLK  A 

W.  R.  CO. 

(Circuit  Court,  W.  D.  Virginia.-    July  2,  1888.) 

1.  Railboad  Rboeivbbs— Fo]Utoix>suBB— TsAMsrsB  to  Purohasbb— LiABiLrrT 
FOB  Neoliobnoe. 

A  foreclosure  decree  provided  that  the  purchasers  should  l>e  let  into 
possession  on  the  execution  and  delivery  of  deeds  by  tbe  special  masters 
making  the  sale,  and  that  they  should  take  tbe  property  subject  to  all 
liabilities  Incurred  by  tbe  receivers,  which  liabilities  should  l>e  determiued 
and  enforced  by  the  court  ordering  the  sale.  The  receivers  in  fact  re- 
mained in  possession  for  six  days  after  delivery  of  tbe  deeds,  during  which 
period  a  liability  arose  for  negligent  operation  of  tbe  road.  Held,  that  tbe 
delivery  of  tbe  deeds  did  not.  In  law,  effect  an  immediate  transfer  of 
possession,  so  as  to  make  the  purchasers  directly  responsible  for  such 
negligence,  nor  could  tbe  receivers  be  considered  as  operating  tbe  road 
as  their  agents,  but  that  such  liability  was  one  arising  during  tbe  receiver- 
ship, which  could  only  be  enforced  by  the  federal  court  under  tbe  terms 
of  the  decree. 

9l  Jubisdictiok  op  Federal  Court— EKjoranta  Pbocbedinob  ik  State  Court. 
Where  a  federal  court  by  its  decree  of  sale  retains  jurisdiction  of  a  fore- 
closure proceeding  so  far  as  to  determine  and  enforce,  against  the  property 
sold,  claims  for  liability  incurred  by  the  receivers,  it  may  enjoin  tbe  prose- 
cution of  an  action  on  such  a  claim  in  a  stale  court  without  violating  Rev. 
St.  i  720,  which  inhibits  granting  an  injuucliou  to  stay  proceedings  ia  a 
state  court. 
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Slpe  &  Harris  and  E.  M,  Pendleton,  for  petitioner. 
William  A.  Anderson  and  C.  B.  Guyer,  for  respondent. 

PAUL,  District  Judge.  In  this  cause  the  petitioner,  the  Norfolk 
&  Western  Eailway  Company,  heretofore  filed  its  petition  praying 
for  an  injunction  against  Baxter  Lilly,  to  restrain  said  Lilly  from  pros- 
ecuting an  action  at  law  instituted  by  him  against  said  petitioner  in 
the  corporation  court  of  the  city  of  Buena  Vista,  Va.,  to  recover  dam- 
ages for  injury  to  his  property  alleged  to  have  occurred  by  reason  of 
the  negligence  of  said  railway  company,  by  permitting  a  certain  water 
course  to  be  dammed  and  impeded  by  the  embankment  and  roadbed 
of  said  railway  company,  and  by  not  having  an  adequate  outlet  for 
such  water  course.  A  temporary  restraining  order  was  granted 
by  this  court,  enjoining  said  Lilly  from  further  proceeding  with  his 
suit  in  the  state  court.  The  defendant  Lilly  demurs  to  the  petition 
on  the  following  grounds: 

"(1)  That,  by  the  terms  of  the  decree  coDflrming  the  sale,  the  receivership, 
and  the  possession  of  the  receivers  as  the  representatives  of  this  court,  termi- 
nated with  the  making  and  delivery  of  the  deed  unreservedly  conveying  the 
enrtlre  property  of  the  Norfolk  &  Western  Railroad  Company  to  the  Norfolk 
&  Western  Railway  Ck>mpany,  thereby  constituting  the  latter  company  the 
absolute  owner  of  said  property,  (2)  That  from  the  Instant  of  the  delivery 
of  said  deed  the  title  and  control  of  the  property  was,  as  a  question  of  law 
and  of  fact,  vested  absolutely  In  the  grantee,  and  the  Jurisdiction  of  this  conn 
in  the  suit  for  which  the  sale  was  made  finally  at  an  end  In  respect  to  the 
control  of  the  property  conveyed,  and  as  to  all  transactions  and  rights  arisini; 
In  respect  to  that  property.  (3)  That  it  does  not  appear  from  the  record  thai 
this  court  Intended  to  extend  Its  jurisdiction,  or  to  retain  the  control  and 
custody  of  the  property  sold  and  conveyed,  beyond  the  moment  of  the  con- 
veyance consummated.  On  the  contrary,  the  decree  expressly  limits  the  pos- 
session of  the  receivers,  as  such,  until  the  conveyance  to  the  purchaser,  his 
successors  or  assigns.  In  the  following  explicit  language:  'Until  the  convey- 
ance to  the  purchaser,  his  successor  or  assigns,  of  the  mortgaged  premises, 
railroad  property,  and  franchises  sold  under  this  decree,  the  receivers  shall 
continue  in  possession  thereof,  and  to  discharge  the  duties  Imposed  up:  n  them 
by  the  order  of  their  appointment,  with  the  rights  and  powers  thereby  coa- 
ferred.'  (4)  That  the  receivers  had  no  right  or  power  under  said  decree  to  r»»- 
tain  possession  and  control  of  said  property  for  a  moment  after  the  completion 
of  the  conveyance.  If  they  did  so,  It  was  as  the  agents  and  repre8;'ntaUves 
of  the  purchaser,  and  not  of  the  court.  It  was  merely  for  the  convenience 
of  the  purchaser  that  the  formal  transfer  of  the  possession  was  postpontd 
till  September  30,  1806.  In  contemplation  of  law,  the  real  transfer  of  the  pos- 
session took  place  Instanter  with  the  delivery  of  the  deed  to  the  purchaser. 
In  such  case,  'possession  follows  the  title.'  If  It  was  In  the  power  of  the  n>- 
ceivers  to  prolong  the  receivership  and  extend  their  control  and  custody  of 
the  property  for  six  days.  It  was  In  their  power  to  do  this  for  six  months,  or 
any  longer  period.  They  could  only  retain  the  possession  at  all  after  the 
conveyance  with  the  consent  of  the  purchaser,  and  as  his  agent  in  law  and  In 
fact.  Their  possession  after  September  24,  1806,  was  the  possession  of  the 
Norfolk  &  Western  Railway  Company,  (5)  This  court  did  not  by  Its  decree 
of  confirmation  undertake  to  prolong  Its  control  and  custody  of  the  property 
sold  beyond  the  consummation  of  the  sale  and  transfer  of  the  railroad  prop- 
erty by  the  completion  of  the  conveyance,  and.  If  its  decree  cou^d  bear  such 
construction.  It  would  be.  In  such  particular,  erroneous  and  Inoperative.  (61 
To  place  such  a  construction  upon  the  decree  would  be  to  render  nugatory 
the  provisions  of  the  constitution  and  laws  of  the  United  States  which  give  to 
the  state  courts  exclusive  original  jurisdiction  of  all  suits  between  clUsens  of 
the  r.ame  state,  by  undertaking  to  compel  a  citizen  of  Virginia,  who  tias  a 
cause  of  action  against  the  Norfolk  &  Western  Railway  Oomj^anjr,  to  aasert 
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b!8  demand  !n  the  federal  court.  (7)  The  prayer  of  the  petition  Is  In  contra- 
vention of  the  InUlbltlon  of  the  judiciary  act  of  1793  (Rev.  St  U.  8.  §  720): 
•The  writ  of  Injunction  shall  not  be  granted  by  any  court  of  the  United  States 
to  stay  proceedings  In  any  court  of  a  state  except  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  In  bankruptcy.'  The  alle- 
gation of  the  petitioner  that  the  demurrant  has  sued  the  wrong  party— that 
his  suit  should  have  been  brought  against  the  receivers,  and  not  against  the 
petitioner— is  no  answer  to  this.  If  true,  that  would  be  an  ample  defense 
to  the  suit  In  the  state  court.  But  it  cannot  be  availed  of  by  this  collateral 
proceeding,  by  Invoking  the  writ  of  Injunction  from  this  court,  without  vio- 
lating the  explicit  prohibition  of  the  act  of  1793.  That  defense,  in  a  suit  like 
the  one  enjoined,  between  two-  citizens  of  Virginia,  can  only  be  rightfully 
and  properly  asserted  by  way  of  direct  defense  to  that  suit  In  the  Virginia 
forum.  (8)  The  fact  that  this  court  retained  jurisdiction  of  the  case  for  the 
purpose  of  enforcing  the  terms  of  the  decree  of  sale  for  the  benefit  of  any 
claimants  against  the  receivers  does  not  justify  the  extension  of  that  jurisdic- 
tion to  a  party  who  is  asserting  no  claim  against  the  receivers,  who  Is  not 
claiming  the  benefit  of  the  lien  retained  under  the  terms  of  sale,  but  who  Is 
suing  the  Norfolk  &  Western  Railway  Company  upon  a  cause  of  action  which 
has  arisen  between  these  two  parties  after  said  railway  company  had  become 
the  actual  and  the  only  responsible  owner  of  the  property." 

The  petition  shows  the  following  state  of  facts: 

In  February,  1895,  receivers  were  appointed  of  the  Norfolk  & 
Western  Bailroad  Company  in  a  foreclosure  suit  brought  by  the 
Fidelity  Insurance,  Trust  &  Safe-Deposit  C!ompany.  A  decree  of  sale 
of  the  railroad  property  was  entered  on  the  26th  day  of  June,  1896; 
and  on  the  16th  day  of  September,  1896,  a  deed  conveying  the  same 
to  the  Norfolk  &  Western  Railway  Company  (which  will  hereafter  be 
styled  the  **Railway  Company")  was  executed  and  delivered,  and  the 
Railway  Company  took  possession  thereof  at  midnight  on  the  30th 
day  of  September,  1896.  The  injury  of  which  Lilly  complains,  and 
for  which  he  brings  in  the  state  court  his  suit  for  damages,  occurred 
on  the  29th  day  of  September,  1896.  The  decree  of  sale  contained 
a  provision,  very  common  in  decrees  of  sale  of  railroad  property,  as  to 
the  payment  of  existing  liabilities  against  the  receivers.  It  is  as 
follows: 

"The  purchaser  shall,  as  part  consideration  for  the  railroad  property  and 
franchises  purchased,  teke  the  same  and  receive  the  deed  therefor  upon  the 
express  condition  that,  to  the  extent  that  the  assets  or  proceeds  of  assets  in 
the  receivers'  hands  not  subject  to  any  other  lien  or  charge  shall  be  Insuf- 
ficient, such  purchaser,  his  successors  or  assigns,  shall  pay,  satisfy,  and  dis- 
charge (a)  any  unpaid  compensation  which  shall  be  allowed  by  the  court  to 
the  receivers;  (b)  any  Indebtedness  and  obligations  or  liabilities  which  have 
been  contracted  or  Incurred  by  the  receivers,  before  delivery  of  possession  of 
the  property  sold,  In'tbe  management,  operation,  use,  or  preservation  thereof. 
•    •    •" 

The  decree  further  provides: 

"The  purchaser  of  such  railroad  property  and  franchise  shall  also  take  the 
same  subject  to  the  performance  by  him  or  his  successors  or  assigns  of  ^11 
pending  contracts  In  respect  thereof  theretofore  lawfully  made  by  the  re- 
ceivers. In  the  event  that  the  purchaser  of  said  railroad  property  and  fran- 
chises, his  successors  or  assigns,  after  demand  made,  shall  refuse  to  pay  any 
of  the  before-mentioned  indebtedness  or  liabilities,  the  person  holding  tlie 
claim  therefor,  upon  fifteen  days'  notice  to  such  purchaser  and  bis  successors 
and  assigns,  may  file  his  petition  In  this  court  to  have  such  claim  enforced 
against  the  property  sold,  In  accordance  with  the  usual  practice  of  the  court 
in  relation  to  claims  of  similar  character;  and  such  purchaser  and  his  suc- 
cessors and  assigns  shall  have  the  right  to  appear  and  make  defense  to  any 
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claim,  debt,  or  demand  so  Bought  to  be  enforced,  and  any  partj  shall  have  tbs 
right  to  appeal  from  any  Judgment,  decree,  or  order  made  therein.  For  the 
purpose  of  enforcing  the  foregoing  provisions  of  the  decree.  Jurisdiction  of 
this  cause  Is  retained  by  this  court;  and  the  court  retains  the  right  to  retake 
and  resell  said  property  In  case  such  purchaser  or  his  successors  or  assigns 
shall  fall  to  comply  with  any  order  of  the  court  In  respect  to  the  payment  of 
such  prior  indebtedness  or  liabilities  within  thirty  days  after  service  of  a 

copy  of  such  order." 

• 

The  decree  provides  for  the  publication  of  notice  in  the  newspapers 
of  certain  towns,  calling  upon  the  holders  of  any  such  chiims  as  are 
directed  to  be  paid  to  present  the  same  for  allowance  or  payment; 
those  not  presented  within  six  montlis  after  first  publication  of  soch 
notice  to  be  disallowed.    In  the  decree  it  was  further  ordered : 

"Upon  payment  of  the  purchase  price  bid  by  the  purchaser  or  purchasers, 
or  upon  making  such  provision  as  the  court  shall  approve  for  the  payment 
thereof,  the  said  special  masters  shall  execute  proper  deed  or  deeds  conveying 
and  assigning  the  property  purchased  to  such  purchaser,  or  his  successors  or 
assigns;  and  upon  the  execution  and  delivery  of  such  deed  or  deeds  the  grantee 
therein  shall  be  let  Into  possession  of  the  premises  conveyed,  and  the  re- 
ceivers shall  deliver  any  of  the  premises  sold  which  may  be  In  their  possesaion 
over  to  the  purchaser,  his  successors  or  assigns,  together  with  any  proper^ 
and  net  Income  acquired  or  received  by  the  receivers  since  the  commencement 
of  this  suit,  and  up  to  the  date  of  such  delivery  of  possession,  In  the  manage- 
ment or  operation  of  the  mortgaged  premises  embraced  In  anch  conveyance, 
subject  nevertheless  to  the  condition  that  the  court  may  retake  and  resell 
all  or  any  of  aaJd  property  In  case  the  purchaser  thereof,  his  successors  or  as- 
signs, respectively,  shall  fall  to  pay  any  balance  of  the  purchase  price  re- 
maining unpaid  by  him  or  them,  or  to  comply  with  any  order  of  this  court 
with  respect  to  the  payment  of  the  prior  Indebtedness,  obligations,  and  liabili- 
ties as  hereinbefore  provided,  within  thirty  days  after  the  service  of  copy  of 
such  order.  Until  the  conveyance  to  the  pnrcltaser,  his  successors  or  assigns, 
of  the  mortgaged  premises,  railroad  property,  and  franchises  sold  under  this 
decree,  the  receivers  shall  continue  in  possession  thereof,  and  to  disch^trge 
the  duties  Imposed  ux>on  them  by  the  order  of  their  appointment,  with  the 
rights  and  powers  thereby  conferred.  They  will  l^eep  a  correct  account  of 
the  earnings  and  Income  of  the  premises  accruing  after  the  date  of  sale; 
and,  if  the  same  should  be  confirmed,  the  purchaser,  on  delivery  of  possession 
by  the  receivers,  will,  as  hereinafter  provided,  be  entitled  to  receive  the  net 
income  and  earnings  accruing  subsequent  to  the  date  of  sale,  and  the  proce  ds 
of  such  income  and  earnings.  The  purchaser  of  the  said  railroad  property 
and  franchises,  and  his  successors  and  assigns,  respectively,  after  such  de- 
livery of  the  premises,  shall  bold,  possess,  and  enjoy  the  same,  and  all  the 
rights,  privileges,  immunities,  and  franchises  appertaining  thereto,  as  fully 
and  completely  as  said  Norfolk  &  Western  Railroad  Company  now  holds 
and  enjoys  the  same,  or  held  and  enjoyed  or  was  entitled  to  hold  and  enjoy 
the  same  at  the  time  of  the  execution  of  the  said  mortgage,  or  at  any  time 
since;  and  the  purchaser  and  his  successors  and  assigds,  respectively,  shall 
thereupon  be  entitled  to  have  and  hold  the  premises  so  conveyed  free  and  dis- 
charged from  the  lien  and  incumbrance  of  said  mortgage,  and  from  the  claims 
of  all  other  parties  to  this  suit,  and  those  claiming  under  them,  save  only  as 
hereafter  shall  be  adjudged  to  be  prior  in  lien  or  superior  In  equity  to  said 
mortgage,  and  which,  as  hereinbefore  provided,  the  purchaser  may  be  re- 
quired to  pay  in  addition  to  the  purchase  price  bid." 

The  contention  of  the  petitioner,  the  Railway  Company,  is  that 
the  claim  of  Lilly  is  one  arising  under  this  provision  of  the  decree  of 
sale,  to  wit:  "The  purchaser  shall,  as  part  consideration  for  the 
railroad  property  and  franchises  purchased,  •  •  •  pay,  satisfy, 
and  discbarge  *  *  *  (b)  any  indebtedness  and  obligations  or 
liabilities  which  shall  have  been  contracted  or  incurred  by  the  re- 
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ceivers  before  delivery  of  possession  of  the  property  sold,  in  the 
management,  operation,  use,  or  preservation  thereof."  It  is  claimed 
that,  notwithstanding  the  property  was  sold  on  the  16th  of  Septem- 
ber, 1896,  the  sale  confirmed,  the  deed  of  conveyance  executed  and 
delivered  to  the  purchaser  on  the  24th  of  September,  1896,  and  al- 
though the  injury  complained  of  by  Lilly  occurred  on  the  29th  of 
September,  1896,  yet  this  is  an  obligation  or  liability  incurred  by  the 
receivers,  and  is  part  of  the  consideration  which  the  purchasers 
agreed  to  pay  for  the  railroad  property  and  franchises.  The  rail- 
way company  insists  that  this  liability  must  be  ascertained  and  de- 
termined in  this  court.  The  ground  on  which  this  contention  rests 
is  the  fact  that  though  the  deed  was  executed  and  delivered  to  the 
purchaser  on  the  24th  of  September,  1896,  the  receivers  did  not  de- 
liver possession  of  the  property  to  the  Railway  Company  until  mid- 
night on  the  30th  day  of  September,  1896.  The  defendant  insists 
that  the  delivery  of  the  deed  of  conveyance  on  the  24th  of  Septem- 
ber, 1896,  carried  with  it,  and  vested  in  the  Norfolk  &  Western  Kail- 
way  Company,  the  possession  and  control  of  said  railroad,  and  that 
the  damage  complained  of  having  occurred  subsequent  to  the  ezecu- 
tiorftend  delivery  of  the  deed  to  the  purchaser,  the  Railway  Com- 
pany, that  company  is  liable  for  the  damages  claimed.  The  defend- 
ant UT^es  that  it  was  clearly  in  contemplation  of  the  court  to  limit 
the  time  in  which  possession  and  control  of  the  property  should 
rest  in  the  receivers  to  the  time  of  the  execution  and  delivery  of  the 
boud;  that  this  is  shown  by  the  following  provisions  in  the  deed 
of  sale: 

"Upon  the  execntion  and  delivery  of  snch  deed  or  deeds,  the  grantee  therein 
shall  be  let  Into  the  possession  of  the  premises  conveyed,  and  the  receivers 
shall  deliver  any  of  the  premises  sold  which  may  be  In  their  possession  over 
to  the  pnrchaso:,  his  successors  or  assigns,  together  with  any  property  and 
net  Income  acquired  or  received  by  them  since  the  commencement  of  this 
suit,  and  up  to  the  date  of  such  delivery  of  possession,  in  the  management  or 
operation  of  the  mortgaged  premises  embraced  in  such  conveyance.  «  •  • 
Until  the  conveyance  to  the  purchaser,  his  successors  at  assigns,  of  the  mort- 
gaged premises,  railroad  property,  and  franchises  sold  under  this  decree,  the 
receivers  shall  continue  in  possession  thereof,  and  to  discharge  the  dutl"s 
imposed  upon  them  by  the  order  of  their  appointment,  with  the  rights  and 
powers  thereby  conferred." 

Taken  in  connection  with  other  provisions  of  the  decree,  these 
extracts  do  not,  in  the  opinion  of  the  court,  invest  the  purchaser 
with  possession  of  the  railroad  property,  in  such  sense  as  to  make 
it  responsible  for  acts  of  negligence  occurring  before  it  has  assumed 
control  and  management  of  the  property.  Actual  possession  and 
control  of  the  mana^irement  of  a  railroad  are  so  essentially  necessary 
to  fix  responsibility  for  negligent  conduct  in  its  operation  that  these 
conditions  cannot  be  met  by  the  execution  and  delivery  of  a  deed  of 
conveyance  to  the  purchaser  of  railroad  property.  The  possession 
conferred  by  such  a  conveyance  is  not  such  possession  as  was  con- 
templated by  the  decree  of  sale  in  this  cause.  Such  a  deed  doubt- 
less gives  a  right  of  possession  of  the  railroad  property  to  the  gran- 
tee, but  it  was  actual,  controlling  possession  that  was  intended 
by  the  court  should  be  given  to  the  purchaser  before  his  respotasibil- 
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itj  for  its  negligent  management  attached,  and  that  of  the  receiven 
'ended.  To  have  invested  the  purchaser  of  an  extensive  railroad 
system  with  immediate  possession  on  the  execution  of  the  deed  of 
conveyance  would  have  been,  in  the  very  nature  of  the  transaction, 
impracticable.  In  making  the  change  from  the  control  and  man- 
agement of  the  receivers  to  that  of  the  ofQcials  of  the  purchasing 
railroad  company  required  time,  method,  and  orderly  procedure,  to 
the  end  that  the  public  service  might  be  conserved  without  derange- 
ment of  the  mails,  passenger  and  freight  trains,  and  the  disorganiu- 
tion  of  the  management  and  labor  necessarily  employed  in  the  vari- 
ous departments  of  the  railroad  business.  There  was  not  an  un- 
usual or  an  avoidable  delay  in  the  delivery  of  possession  by  the 
receivers;  and,  if  there  had  been,  the  court  is  at  a  loss  to  see  how 
a  failure  on  the  part  of  the  receivers  to  promptly  perform  their  duty 
could  fix  any  responsibility  on  the  railway  company.  It  took  pos- 
session when  delivered  to  it  by  the  receivers,  and  its  responsibility 
for  acts  of  negligence,  of  commission  or  omission,  began  then. 

The  contention  of  counsel  for  Lilly,  that,  during  the  interim  of  six 
^ays  between  the  execution  and  delivery  of  the  deed  of  conveyance 
and  the  delivery  of  possession  of  the  railroad  property,  the  reefers 
were  the  agents  of  the  Railway  Company,  and  not  acting  in  ttieir 
ofBcial  capacity  as  receivers,  cannot  be  maintained.  Tbere  is  noth- 
ing in  the  conduct  of  the  parties,  or  in  the  facts  of  the  case,  to  es- 
tablish either  an  express,  or  an  implied  agency. 

The  claim  sought  to  be  established  in  the  state  court  against  the 
Railway  Company  is  a  liability  accruing  during  the  time  the  re- 
ceivers were  in  control  and  possession  of  the  railroad,  and  must  be 
established  in  the  manner  prescribed  by  the  decree.  The  court  did 
not  surrender  its  jurisdiction  over  this  class  of  claims,  nor  did  its 
jurisdiction  end  with  the  execution  and  delivery  of  the  deed  of  con- 
veyance. It  specifically  provided  in  the  decree  of  sale  what  liabili- 
ties the  purchaser  of  the  railroad  property  should  assume  as  i»art 
of  the  purchase  price  therefor,  and  how  such  liabilities  should  be 
ascertained.  These  provisions  of  the  decree  entered  into,  and  be- 
came a  part  of,  the  contract  of  purchase.  The  Railway  Company 
by  its  purchase  became  a  party  to  this  suit.  It  is  bound  by  the 
terms  of  the  decree  of  sale,  and  it  has  a  right  to  have  them  enforced 
in  its  behalf.  In  enforcing  the  provisions  of  this  decree,  and  pro- 
tecting its  own  jurisdiction,  the  court  does  not,  as  contended  in  the 
second  substantial  ground  of  demurrer,  violate  the  provision  of  sec- 
tion 720  of  Revised  Statutes  of  the  United  States,  which  inhibits 
the  granting  of  an  injunction  to  stay  proceedings  in  a  state  court. 
The  court,  in  granting  an  injunction  to  prevent  Lilly  from  proceed- 
ing in  the  state  court  to  establish  a  claim  of  which  this  court  has 
jurisdiction,  and  so  had  when  the  suit  in  the  state  court  was  com- 
menced, is.  in  no  wise  invading  the  already  acquired  jurisdiction 
of  the  state  court.  This  court  is  only  endeavoring  to  protect  its 
own  jurisdiction,  and  to  enforce  its  own  decrees.  Without  this,  its 
efiBciency  would  not  only  be  seriously  impaired,  but  its  aathority, 
in  many  cases,  rendered  nugatory.  In  Dietzscb  v.  Hnidekoper,  103 
V.  8.  494,  the  supreme  court  says: 


Digitized  by 


Google 


COBHSIX  V.  GKEEII.  821 

"A  court  of  tlie  United  States  Is  not  prevented  from  enforcing  its  own  Judg- 
ments by  the  statute  wblcb  forbids  it  to  grant  an  Injunction  to  stny  proceedings 
in  a  state  court." 

The  doctrine  here  annonnced  has  been  followed  bj  nameroas  deci- 
sions in  the  federal  courts.  Railroad  Co.  v.  Scott,  18  Fed.  793;  Jesup 
V.  Railway  Co.,  44  Fed.  663;  Central  Trust  Co.  v.  St  Louis,  A.  &  T, 
Ry.  Co.,  59  Fed.  385;  Lanning  t.  Osborne,  79  Fed.  657;  Terre  Haute 
&  I.  R.  Co.  T.  Peoria  &  P.  U.  R.  Co.,  82  Fed.  943. 

After  a  careful  examination  of  the  cases  cited  by  counsel  for  the 
defendant,  the  court  fails  to  find  that  they  contravene  in  any  respect 
the  doctrine  sustained  by  the  authorities  just  cited.  The  demurrer 
will  be  overruled. 


COKNISLL  V.  GREEN. 

(Circuit  Court,  N.  D.  Illinois.   October  8,  1897.) 

t.  PonECLOsoRE— Pahties. 

A  foreclosure  bill  was  brought  against  the  mortgagors  and  their  chil- 
dren and  against  "T.,  B.,  and  C,  all  of  whom  are  residents,  •  •  «  and 
guardians  of  said  minor  children,  the  said  T.  being  also  one  of  the  exec- 
utors of  the  last  will  of  [the  mortgagor]  and  others."  "nil  of  which  per- 
sons and  corporations  before  named  are  made  defendants  herein."'  The 
bill  also  averred  conveyances  from  the  mortgagor  to  said  T.,  and  that 
"the  above-named  parties  against  whom  this  bill  Is  brought  have  or 
claim  to  have  some  interest  In  the  premises  •  •  •  by  morigage, 
Judgment,  conveyance,  or  otherwise,"  and  that  each  and  ail  of  the  de- 
fendants have  neglected  to  pay  the  debt.  HrlO^  that  T.  was  made  a 
party  in  his  individual  capacity,  even  though  the  prayer  for  process  did 
not  contain  the  names  of  all  the  parties,  as  required  by  the  equity  rules. 

8.  Peocess— Service. 

The  subpoena  in  a  foreclosure  suit  was  directed  against  the  mort- 
gagor, and  "T.,  B.,  and  C,  guardian,  etc.,  and  T.,  executor,  etc.,"  and 
recited.  "We  command  you,  and  every  one  of  you,  to  appear,"  and  "the 
above-named  defendants  are  notiticd  that  unless  they, 'and  each  of  them, 
shall  enter  their  appearance,"  etc.  llie  return  recited  personal  service 
"upon  T.  as  guardiau  and  T.  as  executor."  BeM,  that  T.  was  suSlcientiy 
served  in  his  individual  capacity. 

S.  Master's  Deed — DEscniniON— Mistake. 

A  mortgage  was  foreclosed  on  the  "south  half'  of  a  certain  section. 
The  master's  deed  recited  that  he  sold  the  "south  half,"  and  then  recited: 
"Now,  therefore,  this  indenture  wituesseth  that  the  said  (master]  •  •  • 
does  convey  the  north  half."  HclO,  that  the  word  "north"  Is  presump- 
tively a  mistake,  that  It  may  be  rejected,  and  that  without  the  substitu- 
tion of  any  other  word  the  deed  is  operative  as  a  conveyance  of  the  south 
half. 

Robert  Rae  and  F.  B.  Dyche,  for  complainant. 
Gteo.  R.  Peck  and  C.  W.  Ogden,  for  defendant 

SHOW  ALTER,  Circuit  Judge.  On  November  27, 1875,  Mrs.  Green 
exhibited  in  the  circuit  court  of  the  United  States  for  the  NorUiern  dis- 
trict of  Illinois  her  bill  of  complaint  for  the  foreclosure  of  two 
mortgages.  Mrs.  Sarah  H.  Gage,  widow  of  the  mortgagor,  and  a 
number  of  other  persons  and  a  number  of  corporations  were  made 
parties  defendant  Certain  of  the  defendants  answered;  others 
were  defaulted.    The  cause  was  referred  to  a  master,  and  a  final 
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decree  of  foreclosure  was  entered  on  his  report  on  July  31,  1876. 
Pursuant  to  this  decree  a  sale  was  made  by  the  master,  and  Mrs. 
Green  became  fbe  purchaser  of  the  mortgaged  property  on  the 
7th  of  December,  1876.  She  entered  into  possession  parsaant  to 
her  purchase,  and  has  since  remained  in  possession.  Afterwards, 
-  and  on  the  3d  of  February,  1877,  she  received  the  master's  deed. 
The  bill  in  the  present  case  was  filed  July  29,  1896.  Prior  to  the 
foreclosure  above  mentioned,  and  in  December,  1874,  George  W. 
Gage,  the  original  mortgagor,  his  wife,  Mrs.  Sarah  H.  Gage,  joining 
him  in  the  conveyance,  had  alienated  the  property,  snbject  to  the 
two  mortgages,  to  one  William  P.  Tucker.  Tucker  afterwards  died, 
and  loivg  after  the  foreclosure  the  heirs  of  Tucker  conveyed  to  this 
complainant,  Cornell.  The  present  bill  is  for  redemption.  The 
fundamental  claim  is  that  the  interest  of  Tucker  was  not  cut  off 
by  the  foreclosure  mentioned.  It  is  said  that  on  a  proper  constmc- 
tion  of  the  bill  of  complaint  in  that  case  Tucker  was  not  a  party 
defendant;  and,  again,  assuming  him  to  have  been  a  party  defend- 
ant, that  he  did  not  appear,  and  was  not  served  with  process.  The 
fweclosnre  bill  reads  in  part  as  follows: 

"Your  oratrlx,  Hetty  H.  R.  Green,  who  Is  a  resident  of  Bellows  Falls,  la 

the  state  of  Vermont,  aud  a  citizen  in  the  said  last-named  .state,  brings  ttais, 
her  bill  of  complaint,  against  Sarah  H.  Gage,  a  resident  of  the  city  of  Chicagn, 
Illinois,  a  citizen  of  the  state  of  Illinois,  and  the  widow  of  the  late  George  W. 
Gage,  deceased,  and  executrix  of  his  last  will  and  testament;  Eva  Gage.  Mary 
B.  Gage,  Carrie  E.  S.  Gage,  Alice  Gage,  George  W.  Gage,  Jr.,  and  David  A. 
Gage,  children  of  said  George  W.  Gage,  deceased,  each  of  said  children  being 
now  residents  of  said  city  of  Chicago,  and  citizens  of  the  state  of  Illinois,  the 
said  two  last-named  children,  George  W.  Gage,  Jr.,  and  David  A.  Gage,  being 
minors;  William  F.  Tucker,  Joseph  K.  Barry,  and  John  W.  Clapp,  all  of  whom 
are  residents  of  the  county  of  Cook,  state  of  Illinois,  and  citizens  of  said  last- 
named  state,  and  guardians  of  said  nnnor  children,  the  said  William  F.  Tucker 
being  also  one  of  the  executors  of  the  said  last  will  and  testament  of  said 
George  W.  Gage,  deceased;  lAsnia  L.  Cpburn,  a  resident  of  Chicago,  and  Citi- 
zen of  the  state  of  Illinois  [here  follow  the  names  of  a  large  number  of 
other  persons  and  of  a  number  of  corporations],— all  of  which  persons  and 
corporations  before  named  are  made  defendants  herein." 

In  a  subsequent  portion  of  the  bill  the  conveyance  from  Gage 
and  wife  of  December  18, 1874,  to  said  Tucker,  of  all  the  mortgaged 
premises  for  the  consideration  of  f24,000,  subject  to  the  two  mort- 
gages, is  averred.  It  is  then  set  forth  "that  said  above-named  par- 
ties against  whom  this  bill  of  complaint  is  brought  have,  or  claim 
to  have,  some  interest  in  said  premises  described  in  said  trust  deed 
by  mortgage,  judgment,  conveyance,  or  otherwise";  and,  after- 
wards, that  Gage  and  his  executors,  "and  each  and  all  of  them,  and 
all  of  said  defendants,  have  hitherto  wholly  failed  and  neglected, 
and  still  do  neglect,  to  pay"  the  debt.  The  prayer  for  process  is, 
"May  it  please  your  honors  to  grant  to  your  oratrix  a  writ  of  sum- 
mons issued  out  of  and  under  the  seal  of  this  honorable  court,  ac- 
cording to  the  rules  of  practice  of  said  court,  directed  to  the  said 
Sarah  H.  Gage  and  the  other  defendants  hereinbefore  named,  com- 
manding them,  and  each  of  them,"  etc. 

It  seems  to  me  very  clear  that  William  F.  Tucker  is  made  a  par- 
ty defendant  on  the  face  of  this  bill.    Complainant  says  she  "'brings 
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this,  her  bill  of  complainant,  against  •  •  •  William  F.  Tuck- 
er, Joseph  K.  Barry,  and  John  W.  Clapp,  all  of  whom  are  residents 
of  the  county  of  Cook,  state  of  Illinois,  and  citizens  of  said  last- 
named  state,  and  guardians  of  said  minor  children,  the  said  Wil- 
liam P.  Tucker  being  also  one  of  the  executors  of  the  last  will  and 
testament  of  said  George  W.  Gage,  deceased,  ♦  *  *  all  of 
which  persons  «  «  «  are  made  defendants  herein."  If  the 
question  were  whether  or  not  Tucker,  in  his  character  as  guardian 
of  the  minor  children,  was  made  a  party,  some  criticism  might  be 
made  on  the  phraseology  of  the  bill,  but  it  seems  to  me  to  be  be- 
yond controversy  that  Tucker  himself  is  named  and  described  as 
one  of  the  persons  against  whom  the  bill  is  brought.  The  two 
minor  children  were  themselves  made  parties  to  the  foreclosure  bill. 
Summons  was  issued  against  them  and  served  on  them;  and  a 
guardian  ad  litem,  appointed  by  the  court,  appeared  and  answered 
in  their  behalf.  It  is  predicated  of  William  P.  Tucker  that  he 
was  a  resident  of  the  county  of  Cook,  in  the  state  of  Illinois,  that 
he  was  a  citizen  of  the  said  state,  and  that  he  was  one  of  the 
guardians  of  the  two  minor  children.  It  is  also  said  of  him  that 
he  was  one  of  the  executors  of  the  last  will  and  testament  of  said 
George  W.  Gage.  It  is  also  stated  in  the  bill  that  Tucker  himself 
was  the  owner  of  the  equity  of  redemption,  to  cut  off  which  was 
the  very  purpose  of  the  bill;  and  as  one  of  the  persons  named  in 
the  list  of  those  who  were  sued  he  is  expressly  made  a  defendant. 
There  is  no  reason  for  saying  that  William  P.  Tucker  merely  in  his 
character  as  guardian,  or  merely  in  his  character  as  executor,  was 
made  a  defendant,  and  that  he  was  not  personally  a  defendant. 

The  pmyer  for  process  in  this  bill  does  not  contain  the  names 
of  all  the  defendants  inentioned  in  the  introductory  part  of  the  bill, 
as  required  by  equity  rule  23,  but  for  the  purposes  of  the  present 
controversy  that  rule  can  only  be  treated  as  a  formality.  The 
prayer  for  process  indicates  with  as  much  distinctness  against 
whom  the  subpoena  is  to  issue  as  though  the  name  of  each  partic- 
ular defendant,  as  well  as  the  name  of  Mrs.  Sarah  H.  Gage,  had 
been  repeated  in  that  part  of  the  bill.  I  see  no  reason,  on  account 
of  this  formal  defect,  for  impeaching  the  decree,  or  for  holding  that 
Tucker  was  not  personally  a  party. 

The  subpoena  in  the  case  reads  in  part  as  follows:  "The  United 
States  of  America  to  Sarah  H.  Gage,  widow  of  the  late  George  W. 
Gage,  deceased,  and  executor  of  his  will ;  Eva  Gage,  Mary  B.  Gage, 
Carrie  E.  S.  Gage,  Alice  Gage,  George  W.  Gage,  Jr.,  and  David  A. 
Gage,  children  of  said  George  W.  Gage,  deceased;  William  P. 
Tucker,  Joseph  K.  Barry,  and  John  W.  Clapp.  guardian,  etc.,  and 
William  P.  Tucker,  executor,  etc.,  Louis  L.  Coburn,  executor,  etc., 
David  A.  Gage,"  and  so  on,  naming  the  other  defendants  and  cor- 
porations,— "Greeting:  We  command  you,  and  every  of  you,  that 
you  appear  before  the  judges  of  our  circuit  court,"  etc.  Then,  after 
the  signature  of  the  clerk,  comes  the  memorandum:  "The  above-* 
named  defendants  are  notified  that  nnless  they,  and  each  of  them, 
shall  enter  their  appearance  in  the  clerk's  oflBce  of  said  court  at 
Chicago,  aforesaid,  on  or  before  the  date  to  which  the  above  writ 
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is  returnable,  the  complainant's  bill  will  be  taken  against  tbem  a» 
confessed,  and  a  decree  entered  accordingly.  William  H.  Bradley, 
Clerk."  The  marshal  states  in  his  return  indorsed  on  this  writ: 
"I  haTe  served  the  annexed  writ  by  personally  delivering  a  true  and 
correct  copy  thereof  to  each  of  the  following  named  defendants  on 
the  day  set  opposite  their  names:  Upon  William  F.  Milligan,  Mon- 
roe Heath,  Bradford  Hancock,  •  •  •  Julius  WTiite,  and  Wil- 
liam P.  Tucker  as  guardian  and  William  F.  Tucker  as  exectrtor, 
on  the  8th  day  of  December,  A.  D.  1875,"  etc.  It  will  be  seen  on 
the  face  of  this  subpoena  that  William  F.  Tucker  is  named  therein 
as  a  defendant.  The  word  "guardian"  follows  the  name  "John  W. 
Clapp."  On  the  face  of  the  subpoena  William  F.  Tucker  is  not 
mentioned  as  the  guardian  of  any  person,  but  he  is  named  as  an 
executor.  It  is  stated  in  the  return  that  the  marshal  served  this 
writ  by  personally  delivering  a  true  and  correct  copy  thereof  to 
William  P.  Tucker  on  the  8th  day  of  December,  1875.  The  recital 
by  the  marshal  as  to  the  character  in  which  William  F.  Tucker 
was  served  is  an  immaterial  matter.  The  copy  of  the  writ  placed 
in  Tucker's  hands  gave  him  the  information,  namely,  that  he  must 
come  into  the  court,  and  make  whatever  defense  he  had  to  the  bill. 
One  copy  was  as  efficacious  for  the  purpose  of  informing  Mr.  Tucker 
that  he  had  been  sued  as  a  dozen  would  have  been.  He  saw  on  the 
face  of  the  subpoena  that  he  was  expected  to  answer  personally,  and 
that  he  was  expected  to  answer  also  as  executor  of  George  W^.  Gage. 
My  conclusion  is  that  Mr.  Tucker  was  served  with  process;  that  the 
jurisdiction  over  him  personally  was  complete.  It  would  follow 
from  this  that  the  interest  of  Mr.  Tucker  in  the  land  was  cut  off 
by  the  decree  in  the  old  foreclosure  suit. 

The  master's  deed  given  on  the  3d  of  February,  1877,  is  set  out  in 
hsBC  verba  in  the  bill,  together  with  the  proceedings  in  the  fore- 
closure suit.  Of  the  property  sold  by  the  master  and  bought  by 
Mrs.  Green  one  particular  tract  was  the  S.  ^  of  section  13,  town- 
ship 38  N,,  of  range  13  E.  of  the  third  P.  M.,  in  the  county  of  Ck)ok, 
and  state  of  Illinois.  The  master's  deed,  after  mentioning  the  title 
of  the  cause,  the  names  of  all  the  defendants,  the  decree  of  sale,  and 
the  fact  that  he  had  advertised  as  required,  goes  on  with  the  re- 
cital that  at  the  day  and  place  specified  in  the  advertisement  he 
sold  the  property,  proceeding  with  the  description  of  the  same  in 
detail,  the  tract  in  question  being  in  that  part  of  the  deed  correct- 
ly described  as  the  south  half  of  section  13,  township  38  N.,  of 
range  13  E.  of  the  third  P.  M.  Thereupon,  and  following  the  state- 
ment that  the  entire  property  had  been  sold  to  Mrs.  Qreen,  the  deed 
proceeds:  "Now,  therefore,  this  indenture  witnesseth  that  the  said 
Henry  W.  Bishop,  master  in  chancery,  as  aforesaid,  in  considera- 
tion of  the  premises,  and  for  the  purpose  of  carrying  into  effect 
the  said  sale  so  made  as  aforesaid,  and  by  virtue  of  said  last-named 
decree,  and  in  execution  thereof,  hereby  does  by  these  presents  re- 
'mise,  release,  and  convey  to  the  said  Hetty  H.  R.  Green  the  fol- 
lowing described  property,  to  wit."  Here  follows  the  description  of 
the  property  again,  but  in  describing  the  half  section  above  referred 
to  the  word  "north"  is  used  instead  of  the  word  "south";  that  is 
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to  saj,  in  this  part  of  his  deed  the  master  describes  that  tract  as 
the  "north  half  of  section  13,  township  38  north,  of  range  13  east 
of  the  third  principal  meridian,"  so  that  on  the  face  of  the  master's 
deed  there  is  obviously  a  mistake.  Presumptively,  the  word 
"north"  in  the  granting  part  of  the  deed  was  the  mistake.  Pre- 
sumptively— even  if  this  bill  did  not  expressly  aver  that  the  mas- 
ter conveyed  to  Mrs.  Green  the  property  sold,  and  even  if  the  rec- 
ords set  forth  in  the  bill  did  not  afQrmatively  show  the  fact — the 
word  "south"  should  have  been  written  where  the  word  "north" 
appears.  If  the  word  "north"  be  rejected  as  a  false  description,  the 
granting  part  of  the  deed  would  read,  "Also  the  half  of  section  13," 
-etc.;  and  by  reference  to  the  introductory  part  of  the  deed  it  suffi- 
ciently appears  that  the  half  mentioned  in  the  granting  part  is  the 
south  half.  The  rule  is  laid  down  in  some  of  the  text-books  that 
where  the  description  in  the  granting  part  of  a  deed  contradicts 
that  in  the  introductory  part  of  the  deed,  the  words  in  the  granting 
part  prevail.  But  this  rule  should  not  hold  against  an  obvioas  in- 
tent to  the  contrary,  shown  on  the  face  of  the  deed.  In  the  pres- 
ent instance  the  master  commences  the  granting  part  of  the  deed 
•with  the  words,  "Now,  therefore,  this  indenture  witnesseth,"  etc., 
as  before  quoted,  meaning  to  convey  the  property  which,  according 
to  prior  recitals,  he  had  advertised  and  sold.  Prima  facie  and  pre- 
sumptively the  intent  of  the  master  was  to  specify  in  the  granting 
part  of  the  deed  the  property  described  in  the  introductory  part 
as  having  been  sold  by  him  to  Mrs.  Green.  But,  as  already  inti- 
mated, the  foreclosure  decree  and  other  proceedings  recited  in  this 
bill  show  the  word  "north"  in  the  granting  part  of  this  deed  to  be 
a  ialse  description.  Without  this  word,  there  is  enough  in  the 
granting  part  of  this  deed,  when  read  in  the  light  of  what  goes 
before,  and  in  connection  with  the  showing  of  the  bill,  to  make  the 
instrument  operative  under  the  statute  of  conveyances  as  a  good 
and  valid  conveyance  of  the  south  half  of  section  13.  It  is  unnec- 
essary to  discuss  other  features  of  the  case.  The  demurrer  is  sus- 
tained 


WATSON  V.   BBTTMAN  et  aL 
(Circuit  Court,  D.  West  Virginia.     July  19,  1808.) 

PARTSERSirrp — Appointment  of  Receiver. 

A  receiver  will  be  appointed  at  the  instance  of  a  partner  when  It 
appears  that  the  firm  Is  Insolvent,  that  its  accounts  have  hi>en  confused 
by  the  defendant  partners  with  those  of  other  firms  of  which  they  are 
also  members,  that  they  have  fraudulently  procured  assignraents  to  be 
made  by  such  other  firms,  and  have  confessed  Judgments  In  favor  of  theJr 
relatives,  which  can  only  be  satisfied  out  of  their  partnership  interest. 

Btatb  and  Federai.  Courts— Conflicting  Jurisdiction— Assionments  fob 
CREDtTOKS- Receivers. 

The  mere  fact  that  an  assignee  for  benefit  of  creditors  has  qualified 
before  a  New  York  state  court,  which  has  accepted  his  bond,  does  not 
give  that  court  Jurisdiction,  so  as  to  prevent  a  federal  court  from  appoint- 
ing a  receiver  for  the  assigned  property. 

RBCEIVERS- SbI.ECTION    and  AriHUNTMIiNT. 

A  receiver  appointed  In  a  suit  by  a  partner  against  his  co-partners 
charging  them  with  mismanagement  and  fraudulent  misapplication  of 


Digitized  by 


Google 


826  88  FEDERAL  REPORTER. 

assets,  shonld  be  disinterested;  and  the  court  wlU  not  appoint  one, 
bowever  well  qualified  In  other  respects,  who  Is  Interested  in  Jndgmenti 
confessed  by  defendants,  which  can  only  be  satisfled  out  of  ttielr  inter- 
ests In  partnership  assets,  and  who  is  connected  by  marriage  with  Tari- 
OQS  parties  secured  by  deeds  of  assignment  made  by  defendants. 

A.  Leo  Weil,  A.  Dewey  FoUett,  and  B.  Mason  Ambler,  for  plain 
tiff. 

Frank  B.  Enslow,  John  T.  McQraw,  and  John  O.  McCluer,  for  de- 
fendants. 

V.  B.  Archer,  for  Joseph  Louchheim. 

JACKSON,  District  Judge.  On  the  21st  day  of  May,  1898,  Gil- 
bert L.  Watson  filed  his  bill  in  equity  against  Marcus  A.  Bettman. 
David  Bettman,  Emanuel  W.  Bloomingdale,  in  bis  own  right  and- 
as  trustee,  and  Marcus  A.  Bettman  and  David  Bettman,  executors 
of  the  last  will  and  testament  of  Meyer  H.  Bernheimer,  deceased, 
and  Mamie  Mann,  executrix  of  the  said  Bernheimer,  deceased.  The 
bill  charges  that  prior  to  the  month  of  December,  1897,  Watson  was 
a  member  of  the  firm  of  Bettman,  Watson  &  Bernheimer,  which  firm 
was  the  owner  of  certain  oil  lands,  oil  properties,  and  leaseholds  in 
the  states  of  Ohio,  Indiana,  West  Virginia,  and  Pennsylvania,  and 
that  the  said  firm  also  operated  a  manufacturing  plant  in  Pleasants 
county,  W.  Va.,  and  a  general  supply  store  in  the  city  of  Parkers- 
burg;  that  Bernheimer  died  in  the  month  of  December,  1897.  and 
that  the  business,  after  his  death,  was  carried  on  in  the  partner- 
ship name  by  the  surviving  partners;  that  the  partnership  was  en- 
gaged in  the  production  of  oil.  and  was  dealing  in  oil-well  supplies; 
that  the  partners  of  the  firm  each  held  a  one-fourth  interest;  that 
prior  to  the  5th  day  of  March,  1898,  the  plaintiff  and  his  associates 
had  been  engaged  for  more  than  eight  years  in  the  oil  business, 
and  that  they  had  acquired  a  large  amount  of  property,  and  had 
drilled  upon  their  various  properties  in  the  different  states  over  .300 
wells,  most  of  them  being  productive  and  remunerative,  and  from 
which  large  quantities  of  oil  have  been  taken  and  sold,  realizing  to 
the  firm  from  |10,000  to  f 25,000  monthly;  and  that,  in  addition  to 
the  revenue  realized  from  this  source,  the  firm  had  sold  leaseholds 
and  other  properties,  amounting  to  f^SO.OOO, — making  a  total  of 
about  $600,000,  of  which  f300,000  is  claimed  to  have  been  net  profit; 
and  that  all  the  funds  realized  from  this  source  had  gone  into  the 
control  of  Stettheimer  &  Bettman,  who  are  bankers  and  brokers. 
The  bill  charges  that  the  Bettmans  are  brothers,  and  that  tiieir 
wives  are  sisters  of  Bernheimer,  and  that  David  Bettman  was  a 
member  of  the  firm  of  Stettheimer  &  Bettman.  consisting  of  Hen- 
rietta Stettheimer  and  David  Bettman.  The  bill  further  char!j»>8 
that  there  was  another  firm  doing  business  under  the  name  of  Stett- 
heimer &  Co.,  composed  of  Joseph  Stettheimer  and  Marcus  and 
David  Bettman;  that,  Joseph  Stettheimer  having  died,  the  business 
was  continued  under  the  name  of  Stettheimer  &  Co.  by  the  surviving 
partners;  that  Stettheimer  &  Co.  were  owners  of  oil  property  in 
Pennsylvania.  It  appears  from  the  bill  that  Watson,  the  plaintiff 
in  this  action,  had  control  of  all  the  operations  in  the  oil  fields,  as 
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w&ll  as  of  the  manufacturing  supply  company,  and  that  the  manage- 
ment of  the  accounts  of  the  firm  and  its  finances  were  intrusted  to 
his  associates,  who  assured  the  plaintiff  from  time  to  time  that  the 
business  was  profitable,  and  that  the  accounts  were  accurately  and 
honestly  kept.  It  is  charged  that  the  accounts  of  Bettman,  Watson 
&  Bemheimer  were  not  kept  in  separate  books,  but  that  they  were 
kept  in  the  books  of  Stettheimer  &  Bettman,  in  New  York  City; 
and  when  the  plaintiff  made  a  demand  that  separate  books  should 
be  opened  and  kept  of  the  transactions  of  the  partnership,  his  as- 
sociates promised  to  do  so,  but  the  promise,  to  ^is  date,  has  never 
been  kept.  The  plaintiff  also  demanded  and  tried  to  get  a  settle- 
ment of  the  co-partnership  business,  but  has  never  been  able  to  do 
so.  It  is  further  charged  that  there  are  five  different  firms  com- 
posed of  the  Bettmans,  Watson,  and  others :  First,  the  firm  of  M. 
A.  and  D.  Bettman,  composed  of  M.  A.  Bettman  and  David  Bett- 
man; second,  the  firm  of  Stettheimer  &  Bettman,  composed  of  Hen- 
rietta Stettheimer  and  M.  A.  Bettman;  third,  the  firm  of  J.  Stett- 
heimer &  Ck).,  composed  of  the  executors  of  J.  Stettheimer  and  the 
Bettmans;  fdurth,  Bettman  &  Watson,  composed  of  M.  A.  and'D. 
Bettman  and  Gilbert  L.  Watson;  fifth,  the  firm  of  M.  A.  Bettman, 
David  Bettman,  and  Gilbert  L.  Watson,  composing  the  partner- 
ship of  Bettman,  Watson  &  Bernheimer.  That  these  five  different 
firm  are  composed  of  the  Bettmans,  Watson,  Bemheimer,  and  Stett- 
heimer; the  Bettmans  being  members  of  all  the  firms,  while  Wat- 
son is  only  a  member  of  two  of  them.  Bettman.  Watson  &  Bem- 
heimer is  the  oil  firm,  whose  business  is  the  subject-matter  in  con- 
troversy in  this  case,  being  the  same  firm  that  has  been  carried  on 
in  the  name  of  Bettman,  Watson  &  Bernheimer  since  the  death  of 
Bernheimer.  It  is  charged  that  the  accounts  of  Bettman,  Watson 
&  Bemheimer  have  been  kept  upon  the  books  of  Stettheimer  &  Bett- 
man, one  of  the  other  firms,  and  have  become  so  interwoven  and 
entangled  with  the  accounts  of  the  other  firms  that  it  is  difficult, 
at  this  time,  to  determine  what  moneys  and  revenues  derived  from 
the  oil  properties  of  the  firm  of  Bettman,  Watson  &  Bernheimer 
belong  to  it.  It  is  not  alleged  in  the  bill  that  the  firm  of  Bettman, 
Watson  &  Bemheimer  is  insolvent,  but  that  the  revenues  have  been 
misappropriated  and  misapplied  in  such  a  manner  as  to  deprive  the 
plaintiff  in  this  action  of  his  rights  and  interest  in  the  co-partner- 
ship property  and  its  revenues;  but  it  is  admitted  and  claimed  in 
the  answer  of  Bloomingdale,  the  trustee  in  these  various  assign- 
ments, that  the  oil  fii-m  of  Bettman,  Watson  &  Bernheimer  is  in- 
solvent. It  is  charged  that  L.  G.  Bloomingdale  has  large  judgments 
against  the  Bettmans,  amounting  to  about  |70,000;  that  E.  W. 
Bloomingdale,  the  trustee  in  these  various  assignments,  is  inter- 
ested in  the  business  of  Bloomingdale  Bros.,  as  appears  from  the 
bill,  and  his  answer  does  not  deny,  but  seems  to  admit,  it,  and  the 
allegation  of  the  bill  is  sustained  by  the  testimony  of  the  Bett 
mans.  It  appears  that  there  are  judgments  amounting  to  nearly 
f60(y,000  against  the  Bettmans  and  other  parties,  for  which  the  in- 
terest of  the  Bettmans  in  the  co-partnership  of  Bettman,  Watson  & 
Bernheimer   is   liable.     Stettheimer    &   Bettman    claim    directly 
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against  the  firm  of  Bettman,  Watson  &  Bernheimer  f  192,000,  and, 
in  addition  to  this  claim,  it  is  claimed  that  the  firm  of  Bettman, 
Watson  &  Bernheimer  is  liable  as  indorser  for  said  firm  for  fl09,- 
000.  In  addition  to  the  allegations  of  the  bill  heretofore  referred 
to,  it  appears  that  sundry  judgments  have  been  rendered  in  the 
courts  of  New  York  by  confession  against  the  firm  of  Stettheimer 
&  Bettman,  and  other  firms  of  which  Bloomingdale  is  assignee, 
in  favor  of  the  wives  of  the  Bettmans.  Two  judgments  alone 
against  Stettheimer  &  Bettman  amount  to  |236,327,  which  judg- 
ments are  expected  to  be  made  and  satisfied  out  of  the  interest  of 
the  Bettmans  in  the  firm  of  Bettman,  Watson  &  Bernheimer. 

It  is  apparent  from  this  state  #f  facts  that  E.  W.  Bloomingdale 
occupies  a  dual  relation  under  his  appointment  as  trustee,  and  he 
must,  on  the  one  hand,  enforce  collection  of  the  claims  of  Stett- 
heimer &  Bettman  against  the  property  of  the  firm  of  Bettman. 
Watson  &  Bernheimer,  one  of  the  judgments  being  a  judgment  in 
favor  of  his  own  brother,  which  it  is  claimed  can  only  be  satis- 
fied out  of  the  individual  interest  of  the  Bettmans  in  the  firm  prop- 
erly of  Bettman,  Watson  &  Bernheimer;  while,  on  the  other  hand, 
it  will  be  his  duty,  as  trustee,  to  contest  the  claims  of  Stettheimer 
&  Bettman  against  the  firm  of  Bettman,  Watson  &  Bernheimer; 
and,  if  he  was  appointed  as  receiver  of  this  property,  the  same  dual 
relation  would  continue  to  exist.  It  further  appears  that  on  the 
5th  'day  of  March,  1898,  the  five  firms,  which  included  the  firm  of 
Bettman,  Watson  &  Bernheimer,  made  an  assignment,  in  the  state 
of  New  York,  of  all  their  property,  to  E.  W.  Bloomingdale,  trustee, 
for  the  benefit  of  their  creditors,  which  assignment  the  bill  alleges 
was  procured  through  fraudulent  misrepresentations  as  to  the 
insolvency  of  the  co-partnership  of  Bettman,  Watson  &  Bernhei- 
mer. Upon  this  state  of  facts  the  defendants  E.  W.  Bloomingdale 
and  Marcus  A.  Bettman  and  David  Bettman,  executors  of  the  last 
will  and  testament  of  Meyer  H.  Bernheimer,  deceased,  filed  their 
demurrers  to  the  bill,  setting  up  five  different  grounds  of  demurrer,  ■ 
and  praying  the  judgment  of  the  court  upon  the  same,  and  that 
the  bill  be  dismissed. 

In  the  view  the  court  takes  of  this  case,  it  seems  that  all  the 
grounds  of  demurrer  are  substantially  embraced  in  the  first  and 
second  assignments.  The  first  assignment  is,  virtually,  a  want  of 
equity  upon  the  face  of  the  bill.  This  ground  of  demurrer  invokes 
the  consideration  of  the  court  as  to  whether  the  allegations  upon 
the  face  of  the  bill  justify  the  court  in  the  appointment  of  a  re- 
ceiver. From  the  inspection  of  the  bill  and  answer,  and  the  as- 
signment made  on  the  5th  day  of  March,  1898,  to  E.  W.  Blooming- 
dale, the  court  must  reach  the  conclusion  that  the  co-partnership 
was  insolvent.  It  is  true,  the  bill  does  not  allege  insolvency,  but 
the  answer  of  the  trustee  not  only  claims  it,  but  admits  it,  and  the 
evidence  of  the  Bettmans,  taken  in  support  of  the  answer,  tends  to 
establish  the  truth  of  the  allegation.  This  alone,  independent  of 
any  other  grounds,  is  suflBcient  to  justify  a  court  of  equity  in  tak- 
ing possession  of  the  property,  and  putting  it  in  the  hands  of  a 
receiver.    But  the  bill  charges  a  fraudulent  misapplication  and  an 
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improper  coDverslon  and  waste  of  the  assets  of  the  co-partnership 
by  the  defendants  Bettmans  and  Bernheimer,  who  had  charge  of 
this  branch  of  the  business  at  their  New  York  oflQce..  This  charge 
must  be  accepted  as  trae,  and,  if  true,  ought  not  a  court  of  equity, 
when  appealed  to,  interpose,  to  protect  the  right  of  any  member 
of  this  co-partnership  as  against  other  mem^rs,  who,  by  their 
action,  have  so  misapplied  the  revenues  arising  from  the  manage- 
ment of  the  property  as  to  place  the  co-partnership  in  a  condi- 
tion approaching  insolvency,  it  not  altogether  insolvent?  I  think 
so.  There  can  be  but  one  answer  to  the  question.  The  Bettmans, 
Watson,  and  Bernheimer  were  equal  partners  in  this  property,  each 
owning  a  one-foui-th  interest  This,  in  the  opinion  of  the  court, 
is  another  reason  why  the  court  should  exercise  its  powers  for  the 
protection  of  the  property.  A  further  allegation  in  the  bill  is 
that  there  are  heavy  judgments  at  law  against  the  members  of 
the  co-partnership,  which,  if  enforced,  would  be  ruinous  to  the 
value  of  the  property,  and  entail  a  great  loss  to  its  owners;  and, 
further,  that  there  have  been  judgments  obtained,  by  confession, 
against  the  Bettmans,  in  favor  of  their  sisters,  which  can  only  be 
satisfied  out  of  their  individual  interest  in  the  co-partnership  prop- 
erty. This  allegation,  coupled  with  the  fact  that  it  is  claimed  that 
the  revenues  of  this  co-partnership  have  gone  into  the  hands  of 
other  co-partnerships  in  which  the  Bettmans  and  Bernheimer  are 
interested,  but  in  which  the  plainti£f,  Watson,  has  no  interest  what- 
ever, would  seem  to  justify  a  court  of  equity  in  taking  charge  of 
the  property.  The  court  is  of  the  opinion  that  the  various  allega- 
tions of  the  bill,  being  accepted  as  true,  are  sufiQcient  in  law  to 
maintain  this  action,  and  to  justify  the  court  in  appointing  a  re- 
ceiver, and  for  this  reason  the  first  ground  of  demurrer  is  over- 
ruled. 

The  second  ground  of  demurrer  is  that  the  assignee,  Blooming- 
dale,  qualified  under  the  laws  of  the  state  of  New  York,  in  the 
supreme  court  of  the  city  and  county  of  New  York,  and  gave  bond 
in  that  court,  and  was,  at  the  time  of  the  filing  of  the  bill  in  this 
case,  acting  under  and  by  virtue  of  the  orders  of  the  supreme  court 
of  New  York,  which  action,  it  is  claimed,  conferred  jurisdiction  on 
the  court  over  the  property  of  this  defendant  co-partnership.  I 
do  not  concur  in  this  position.  The  appointment  and  qualification 
of  Bloomingdale,  as  assignee,  under  the  deed  of  assignment,  was 
purely  a  statutory  proceeding  under  the  laws  of  the  state  of  New 
York,  which  required  him  to  go  before  the  supreme  court  of  New 
York,  and  file  his  bond,  to  be  approved  by  the  court,  before  en- 
tering upon  his  duties  as  such  assignee;  was  not  an  order  of  the 
supreme  court  for  the  city  and  county  of  New  York,  but  was  mere- 
ly the  result  of  the  deed  of  assignment  executed  to  him  on  the  5th 
day  of  March,  1898.  This  act  upon  the  part  of  that  court  was  not 
a  judicial,  but  purely  a  ministerial,  one,  to  comply  with  the  require- 
ments of  the  statute  under  which  the  assignment  was  made.  It 
was  in  no  sense  a  judicial  proceeding.  No  order  of  the  court  was 
necessary,  under  the  statute,  to  put  the  assignee  in  possession  of 
the  property  transferred  under  the  deed  of  assignment.    No  ju- 
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dicial  proceeding  was  institated  in  the  court  by  which  it  became 
the  duty  of  the  court  to  take  cognizance  and  possession  of  the  property. 
No  litigation  has  grown  out  of  the  assignment  by  which  it  became 
necessary  for  that  court  to  take  possession  of  the  property.  It  is 
therefore  apparent  that  there  was  no  seizure,  either  actual  or  con- 
structiTe,  of  the  property  embraced  in  the  assignment  of  March 
5,  1898,  to  Bloomingdale,  under  the  order  of  the  supreme  court  of 
the  state  and  city  of  New  York.  The  jurisdiction  of  that  court  did 
not  attach,  and,  so  far  as  this  court  is  advised,  up  to  this  date, 
no  judicial  proceeding  of  any  character  has  been  instituted  in  that 
court  that  would  give  it  jurisdiction  over  the  property  in  ques- 
tion. I  must  hold,  therefore,  that  the  jurisdiction  obtained  under 
the  bill  filed  in  this  case  was  first  acquired  over  the  property  and 
persons  of  the  defendant  co-partnership,  and  that  the  second  ground 
of  demurrer  must,  therefore,  be  overruled. 

It  is  apparent  from  the  bill  that  the  interests  of  all  the  parties 
connected  with  this  property  are  so  conflicting  that  it  is  neces- 
sary that  the  management  of'  this  property  should  be  confided  to 
some  one  person  to  control  and  manage  it  for  all  the  interests  con- 
cerned. That  the  property  is  a  very  large  and  valuable  estate  no 
one  can  question ;  and  it  is  claimed  if  it  is  properly  managed  that 
it  will  not  only  discharge  all  liabilities  against  it,  but  will,  in  tbe 
end,  prove  to  be  very  remunerative  to  the  owners.  CJonrts  of  equity 
appoint  receivers  for  the  assets  of  a  firm  whenever  there  is  any 
misconduct  upon  the  part  of  the  defendants,  or  where  partners 
themselves  are  wholly  unable  to  agree  as  to  the  management  of 
the  property  and  the  settlement  of  the  partnership  affairs,  upon 
the  part  of  the  defendants  in  interest.  Pom.  £q.  Jur.  §  1333.  In 
this  case  there  are  charges  of  insolvency,  fraudulent  misapplica- 
tion of  the  revenues,  and  inability  upon  the  part  of  the  defendant 
co-partnership  to  discharge  heavy  claims  existing  against  it  and 
judgments  against  its  members.  Irreconcilable  differences  exist 
between  the  members  of  the  co-partnership  as  to  the  management 
of  the  property,  and  under  these  circumstances  this  court  is  ap- 
pealed to  to  take  charge  of  this  property,  and  appoint  a  receiver 
to  manage  it  for  the  benefit  of  all  the  parties  concerned.  In  the 
view  I  take  of  this  case,  it  is  the  duty  of  the  court  to  grant  this 
prayer  of  the  bill. 

The  next  question  for  the  consideration  of  the  court  is,  who  shall 
be  the  receiver  in  this  case?  The  court  is  requested  to  appoint  Mr. 
E.  W.  Bloomingdale,  the  assignee  under  the  deed  of  assignment 
of  March  5, 1898,  as  the  receiver  in  this  cause.  This  request  is  sup- 
ported and  fortified  by  numerous  letters  from  prominent  men  of 
the  city  of  New  York  who  are  well  acquainted  with  liis  character 
as  a  man  and  his  reputation  for  integrity  in  business  circles.  So 
far  as  the  personal  character  of  Mr.  Bloomingdale  is  concerned,  the 
coart  frankly  admits  that  the  evidence  filed  in  this  case  in  sup- 
port of  his  claim  for  the  position  of  receiver  satisfies  it  that  he  is 
a  man  of  high  character  and  unquestionable  integrity,  but  this  qual- 
ification is  not  the  only  indispensable  one  for  such  a  position.  A 
receiver  should  have  no  personal  interest  in  the  controversy,  or 


Digitized  by 


Google 


WATSON   T.  BETTMAN.  831 

in  the  property  in  his  charge,  which  would  prevent  the  exercise  of 
his  duties  and  powers  wiUiout  favor  to  any  of  the  parties.  He 
has  the  custody  and  management  of  the  property  which  is  the  snb- 
ject-matter  of  judicial  action.  Can  it  be  said,  where  a  man  is  in- 
terested in  judgments  against  the  property  of  a  co-partnership, 
and  is  connected  by  marriage  with  the  various  parties  who  are 
secured  under  the  deed  of  assignment,  and  who  is  charged  with 
being  cognizant  of  the  fraudulent  misapplication  of  the  assets  of 
the  defendant  co-partnership  by  the  defendant  members  of  the  co- 
partnership in  this  suit,  that  he  is  such  a  disinterested  party  as 
would  justify  the  court  in  selecting  him  to  talte  the  control  and 
management  of  the  property  which  is  the  subject-matter  of  liti- 
gation in  this  cause?  A.  statement  of  the  facts  seems  to  the  court 
to  answer  the  question.  While  I  do  not  in  any  wise  reflect,  by  my 
action,  upon  the  character  and  standing  of  Mr.  Bloomingdale,  nor 
upon  bis  character  for  integrity  as  a  business  man,  which,  I  have 
said,  is  beyond  question,  still  I  consider  it  to  be  my  duty  to  select 
some  one  who  has  no  personal  interest  in  the  property  whatever, 
and  whose  control  and  management  of  it  could  not  be  influenced 
by  any  personal  interest  in  the  property.  But  there  is  another  rea- 
son why  the  court  should  not  appoint  Mr.  Bloomingdale.  The  prop- 
erty involved  in  this  suit  lies  in  four  different  states,  no  portion  of 
which  is  in  the  state  of  New  York,  and,  so  far  as  the  court  is  ad- 
vised, there  are  no  assets  of  any  kind  whatever  in  the  city  or  state 
of  New  York,  and  all  the  revenues  that  are  to  be  collected  and 
disbursed  by  the  receiver  should  be  held  and  disbursed  under  the 
orders  of  the  court  of  this  district.  If  Mr.  Bloomingdale  were  ap- 
pointed receiver,  the  revenues  would  be  carried  to  the  state  of 
New  York,  outside  of  the  jurisdiction  of  this  court ;  and  when,  by 
the  decree  of  the  court  they  were  to  be  distributed,  they  would  be 
distributed  from  that  point.  This  is  a  potential  consideration, 
which  controls  the  action  of  the  court  against  appointing  a  receiver 
outside  of  this  district.  Mr.  Bloomingdale  is  a  resident  of  the  state 
of  New  York,  many  hundreds  of  miles  away  from  the  location  of 
the  properties.  He  is  largely  interested  in  the  mercantile  busi- 
ness, and,  as  the  evidence  discloses  in  this  case,  has  nearly  2,000 
clerks  in  his  employ.  He  could  hardly  be  expected,  under  such  cir- 
cumstances, to  give  the  close  attention  to  his  business  as  receiver 
that  the  court  would  require  of  one  having  charge  of  property  of 
the  magnitude  and  character  of  this.  His  interest  in  claims  against 
parties  of  the  co-partnership  makes  him  an  interested,  instead  of 
a  disinterested,  party.  The  receiver  should  be  in  touch  with  the 
court,  so  that,  when  the  court  finds  it  necessary  to  pass  an  order 
in  vacation,  he  can  plac6  his  hands  upon  him.  I  recall  no  instance, 
in  my  long  experience  on  the  bench,  in  which  I  have  ever  appointed 
a  receiver  outside  of  the  limits  of  my  district,  except  as  ancillary 
to  a  proceeding  in  another  court.  This  rule  has  always  been  en- 
forced by  me,  and  I  have  never  seen  any  reason  for  deviating  from 
it.  Under  these  circumstances  I  must  decline  to  appoint  E.  W. 
Bloomingdale  receiver. 
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UNITED  STATES  v.  SOUTHEKN  PAC.  R.  CO.  et  at 
(Circuit  Court,  S.  D.  California.    Jane.  27.  18d8.) 
1.  Public  Lands  —  Cancellation  of   Patents  uhdbr  RAn^ROAD   Qtukxr  — 

KlOHTS  OF  PCRCnASEUS  IN   GoOD   FaITH. 

In  a  suit  by  tlie  United  States  under  Act  Marcb  8,  1887  (24  Stat  K6), 
to  annul  patents  Issued  to  a  railroad  company  for  lands,  and  tbe  certiflca- 
tion  of  other  lands  not  yet  patented,  to  which  certain  parchaaera  from 
the  company,  were  made  defendants,  a  decree  was  entered  cancelins  the 
patents  and  certifications,  but  saving  the  rights  of  the  purchasers  under 
the  act,  which  provided  that  purchasers  in  good  faith  from  the  grantee, 
who  were  citizens  of  the  United  States,  or  had  declared  their  Intention  to 
become  such,  should,  on  proper  proof  before  the  land  department,  be  en- 
titled to  patents  for  the  lands  so  purchased.  An  appeal  was  pending  in 
the  supreme  court  when  Act  March  2,  180S  (29  Stat.  42»,  was  passed. 
confirming  the  titles  of  all  bona  fide  purchasers  from  patentees  anda 
railroad  grants.  The  decree  was  aflSrmed,  "subject,  however,  to  the  right 
of  the  government  to  proceed  in  the  circuit  court  to  a  final  decree"  aa  to 
the  purchasers  defendant  Held,  that  the  later  act  was  applicable  to  sach 
purchasers  of  lands  for  which  patents  had  issued  to  the  railroad  company, 
whose  titles  were  thereby  confirmed,  and  would  be  recognized  by  the 
final  decree,  on  proof  that  their  purchases  were  made  in  good  faith, 
without  regard  to  the  question  of  citizenship. 

Sl  Same— CiTizEssHip  of  Purchaser. 

As  to  land,  however,  V\'hieh  had  been  certified  but  not  patented  to  the 
railroad  company,  the  government  was  entitled  to  a  decree  quieting  Its 
title  as  against  purchasers  not  shown  by  the  evidence  to  be  cltixens.  or 
to  have  declared  their  intention  to  become  citizens. 

8.  Same— PtmcBASKR  Fnou  Alien  Grantee. 

That  the  first  grantee  of  a  railroad  company  of  lands  erroneonsly  certi- 
fied under  a  grant  is  an  alien  will  not  deprive  a  subsequent  grantte,  who 
is  a  citizen  of  the  United  States,  of  his  rights  as  a  iMna  fide  purchaaer, 
under  Act  March  3,  1887. 

i,  Same— Bona  Fide  Purchaser  Defined. 

A  bona  fide  purchaser  of <  lands  from  a  patentee  under  a  railroad  grant. 
within  the  meaning  of  act  March  2,  1896  (29  Stat.  42),  and  whose  right 
and  title  are  thereby  confirmed,  Is  one  who  purchased  in  good  faith, 
for  value,  expecting  to  obtain  title  through  the  railroad  company,  though 
be  may  have  been  chargeable,  as  matter  of  law,  with  constructtre  notlea 
of  the  invalidity  of  the  patentee's  title. 

6.  Same— Payment  of  Pdrohabb  Monet. 

The  fact  that  a  purchaser  of  lands  patented  to  a  railroad  company  bokls 
under  a  contract,  and  has  paid  only  a  portion  of  the  purchase  money, 
does  not  affect  his  character  as  a  bona  fide  purchaser,  whose  title  Is 
protected  by  Act  March  2,  1896  (29  Stat  42). 

•.  Same— Operation  of  Statutes- Sobbequens  Purchasers. 

The  legislation  of  congress  in  relation  to  bona  fide  purchasers  of  lands 
which  have  been  erroneously  certified  or  patented  under  railroad  grant* 
is  remedial  in  its  nature,  and  the  several  acts  apply  to  those  purchasing 
after  as  well  as  before  their  passage. 

Tliis  was  a  suit  in  equity  by  tlie  United  States  againdt  the  Soathera 
Pacific  Railroad  Ck>mpany  and  others  to  annul  the  certification  and 
patenting  of  certain  lands  to  defendant  company  under  grants  by 
congress.  A  decree  granting  the  relief  prayed  for  against  the  c<ms- 
pany  was  afQrmed  by  the  supreme  court.  168  U.  S.  1,  18  Sup.  Ct  1& 
The  cause  came  on  for  fuirther  hearing  in  this  court,  on  a  motioo  of 
complainant  for  further  decree  as  to  certain  defoidants  who  were  pur- 
chasers of  lands  from  the  railroad  company. 
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The  United  States  Attorney  and  Joseph  H.  Call,  Special  AbsL  U. 
S.  Atty.,  for  complainant 
Wm.  P.  Herrin  and  Wm.  Singer,  Jr.,  for  defendants. 

ROSS,  Circuit  Judge.  On  the  3d  day  of  March,  1887,  congress  en- 
acted that  the  secretary  of  the  interior  immediately  adjust,  in  accord- 
ance with  the  decisions  of  the  supreme  court,  each  of  the  railroad  land 
grants,  theretofore  unadjusted,  made  by  it  to  aid  in  the  construction 
of  railroads.  It  directed  the  secretary  of  the  interior,  in  the  event 
it  should  appear,  upon  the  completion  of  the  respective  adjustments, 
or  sooner,  tiiat  lands  had  been  from  any  cause  theretofore  erroneously 
certified  or  patented  by  the  United  States  to  or  for  the  use  or  benefit 
of  any  company  claiming  by  pr  through  or  under  grant  from  the 
United  States  to  aid  in  the  construction  of  railroads,  to  thereupon 
demand  from  sach  company  a  relinquishment  or  reconveyance  to  the 
United  States  of  all  such  lands,  whether  within  granted  or  indemnity 
limits;  and,  in  the  event  such  company  should  neglect  or  fail  to  so  re- 
convey  such  lands  to  the  United  States  within  90  days  after  the  mak- 
ing of  the  demand,  it  was  made  the  duty  of  the  attorney  general  to  com- 
mence and  prosecute,  in  the  proper  courts,  the  necessary  proceedings 
to  cancel  all  patents,  certification,  or  other  evidence  of  tiUe  theretofore 
issued  for  such  lands,  and  to  restore  the  title  thereto  to  the  United 
States.  Among  the  provisions  of  the  act  was  also  one  to  the  effect 
that,  as  to  such  of  the  lands  so  erroneously  certified  or  patented  which 
had  theretofore  been  sold  by  the  grantee  company  to  citizens  of  the 
United  States,  or  to  persons  who  had  declared  their  intention  to  be- 
come such  citizens,  the  person  or  persons  so  purchasing  in  good  faith, 
and  the  heirs  or  assigns  of  such  person  or  persons,  should  be  entitled 
to  the  land  so  purchased,  upon  making  proof  of  the  fact  of  such  pur- 
chase at  the  proper  land  ofSce,  within  such  time  and  under  such  rules 
as  should  be  prescribed  by  the  secretary  of  the  interior,  after  the 
respective  grants  should  have  been  adjusted;  and  that  patents  of  the 
United  States  should  issue  therefor,  and  should  relate  back  to  the  date 
of  the  original  certification  or  patenting,  and  directing  the  secretary 
of.  the  interior,  on  behalf  of  the  United  States,  to  demand  pajfment 
from  the  company  which  had  so  disposed  of  such  lands,  of  an  amount 
equal  to  the  government  price  for  similar  lands;  and,  in  case  of  neglect 
or  refusal  of  such  company  to  make  payment  as  specified  in  the  act 
within  90  days  after  the  demand,  the  attorney  general  was  directed  to 
cause  suit  or  suits  to  be  brought  against  such  company  for  such 
amount,  provided  that  nothing  in  the  act  should  prevent  any  pur- 
chaser of  lands  erroneously  withdrawn,  certified,  or  patented  from 
recovering  the  purchase  money  therefor  from  the  grantee  company,  less 
the  amount  paid  to  the  United  States  by  such  company,  as  by  the  act 
required.     Act  March  3,  1887  (24  Stat.  556). 

On  the  17th  day  of  May,  1890,  the  original  bill  in  this  suit  was  filed 
by  the  United  States  against  the  Southern  Pacific  Railroad  Company, 
D.  O.  Mills,  and  Gerritt  In  Lansing,  as  the  holders  of  a  mortgage  or 
deed  of  trust  from  the  defendant  railroad  company  upon  the  lands  de- 
scribed in  the  bill  to  secure  the  payment  of  certain  indebtedness  of 
the  defendant  railroad  company  to  them,  as  trustees,  and  the  City 
8SF.-«3 
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Brick  Company.  The  purpose  of  the  suit  was  to  obtain  a  decree  es- 
tablishing and  quieting  the  alleged  title  of  the  complainant  to  the 
lands  -therein  described,  as  against  the  defendants,  and  enjoining  them 
from  cutting  or  removing  from  the  lands  any  tree  or  wood.  The 
lands  constituting  the  subject  of  the  suit  are  thos  described  in  the 
biU: 

"All  tbe  sections  of  land  designated  by  odd  numbers  in  townships  3  and  4 
north,  ranges  5,  0,  and  T  west;  township  1  north,  ranges  16,  17,  and  18  west; 
township  6  and  the  south  %  ot  township  7  north,  ranges  11.  12,  13,  14,  15. 
Va,  17,  IS,  and  10  west;  also,  all  the  sections  of  land  designated  by  odd 
numbers,  as  shown  by  the  public  surreys,  embraced  within  the  townships 
from  number  2  north  to  number  5  north,  both  inclusire,  and  ranges  from 
number  8  west  to  number  18  west,  both  inclusive,  except  sections  23  and 
35  in  township  4  north,  range  15  west,  and  except  sections  1,  11,  and  13  In 
township  3  north,  range  15  west;  also,  the  unsurreyed  lands  within  said 
area  which  will  be  designated  as  odd-numbered  sections  when  the  public 
surreys,  according  to  the  laws  of  the  United  States,  shall  be  extended  over 
such  townships,  all  of  the  aforesaid  lands  being  surveyed  by  San  Bernardino 
Base  and  Meridian,  and  being  situated  within  the  state  of  California." 

The  bill  alleged,  among  other  things,  that  the  defendant  railroad 
company  illegally  and  unjustly  claimed  the  lands  described  nnder 
and  by  virtue  of  grants  made  to  it  by  congress,  and  further  allied 
tliat,  while  claiming  and  pretending  to  own  the  lands,  by  i««tended 
conveyances  executed  in  due  form  of  law,  it  pretended  to  sell  and  con- 
vey large  portions  thereof,  and  the  wood  and  timbei^  thereon,  to  rarioas 
persons  unknown  to  the  complainant,  the  names  of  which  purchasers, 
together  with  the  dates  and  amounts  of  such  purchases,  and  the  extent  I 
of  whose  claims,  the  complainant  asked  that  the  defendants  be  re-  | 
quired  to  disclose,  and  that,  when  ascertained,  such  purchasers  and  | 
adverse  claimants  be  made  parties  defendant  to  the  suit.  The  defend- 
ant railroad  company,  in  its  answer  to  the  bill,  averred  that  a  large 
portion  of  the  lands  included  in  the  bill  had  been  theretofore  conveyed 
to  it  by  patents  of  the  United  States  duly  issued  and  delivered,  and  ad- 
mitted that  it  had  sold  and  conveyed  its  title  to  a  portion  of  tiie  lands 
described  in  the  bill,  and  annexed  to  and  made  a  part  of  its  answer 
a  certain  exhibit,  designated  as  "Exhibit  B,"  containing  particnlar  de- 
scriptions of  all  of  the  lands  in  suit  which  had  been  sold  by  the  defend- 
ant railroad  company  prior  to  the  commencement  of  the  suit,  includ- 
ing the  names  of  the  purchasers,  the  dates  of  the  respective  sales,  and 
the  amount  for  which  the  lands  were  sold.  Subsequently,  the  com- 
plainant filed  an  amended  bill,  in  which  the  purchasers  thus  disclosed 
were  made  parties  defendant. 

Thereafter  the  cause  came  on  regularly  for  trial,  which  resulted  in 
the  entry  of  a  decree  on  the  19th  day  of  July,  189i,  annnlling  all  pat- 
ents theretofore  issued  by  tbe  United  States  to  the  defendant  railroad 
companr  under  the  grants  made  to  it  by  congress  on  July  27,  1866  (14 
Stat.  292),  and  March  3,  1871  (16  Stat.  573),  and  by  any  amendatory 
or  supplemental  acts,  for  any  and  all  of  the  lands  embraced  in  the 
bill,  and  establishing  the  title  thereto  ui  the  complainant,  and  quieting 
the  same  as  against  the  defendant  railroad  company  and  its  defendant 
mortgagees,  but  providing  that  the  decree  should  not  '^n  any  wise 
affect  any  right  which  tbe  defendants,  or  any  of  them,  other  than  the 
«al<d  Southern  Pacific  Railroad  Company,  now  hare  or  may  hereafter 
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acqoire  in,  to  or  respecting  any  of  the  lands"  involved  in  tiie  suit,  b} 
virtue  of  tlie  adjustment  act  of  March  3,  1887.  Upon  appeal  to  the 
supreme  court,  the  decree  was  "affirmed  in  all  respects  as  to  the  South- 
em  Pacific  Baikoad  Company,  as  well  as  to  the  trustees  of  the  mort- 
gage executed  by  that  company,  and  affirmed  also  as  to  the  other  de- 
fendants, subject,  however,  to  the  right  of  the  government  to  proceed 
in  the  circuit  court  to  a  final  decree  as  to  those  defendants."  168  U.  S. 
1,  66, 18  Sup.  Ct.  34.  Intermediate  the  taking  of  the  appeal  and  the 
decision  thereof  by  the  supreme  court,  congress  passed  the  act  of 
March  2,  1896  (29  Stat.  42),  which  not  only  presciibed  periods  within 
which  suits  to  vacate  and  annul  patents  theretofore  or  thereafter 
issued  should  be  brought,  but  which  also  provided  that  "no  patent 
to  any  lands  held  by  a  bona  fide  purchaser  shall  be  vacated  or  annulled, 
bat  the  right  and  title  of  such  purchaser  is  hereby  confirmed."  -After 
the  filing  of  the  mandate  of  the  supreme  court  herein,  and  on  the  7th 
day  of  January,  1898,  on  motion  of  counsel  for  the  complainant,  fur- 
ther proceedings  in  the  suit  against  all  of  the  defendants  other  than 
the  Southern  Pacific  Bailroad  Company  and  its  mortgagees  were  dis- 
missed, without  prejudice,  as  to  all  the  lands  described  in  the  bill,  ex- 
cept certain  specified  tracts  aggregating  47,945.52  acres  of  land.  In 
respect  to  these  specific  tracts,  counsel  for  the  government  moved  for 
further  decree  in  accordance  with  the  mandate  of  the  supreme  court, 
which  motion  has  been  ai^ued  and  submitted  by  counsel  for  the  re- 
spective parties,  and  is  now  for  determination.  Some  of  the  specific 
tracts  embraced  by  the  motion  have  been  patented  by  the  United 
States  to  the  defendant  railroad  company,  and  for  some  of  them  no 
patents  have  been  issued.  Some  of  each  of  these  classes  of  the  land 
now  under  consideration  the  defendant  railroad  company  has  con- 
tracted to  sell  to  individual  defendants,  executing  in  each  instance 
an  executory  contract  of  sale,  and  receiving  from  the  purchaser  a  part 
of  the  purchase  money.  Some,  it,  in  like  manner,  contracted  to  sell 
to  a  foreign  corporation,  styled  Atlantic  &  Pacific  Fibre  &  Importing 
Company,  receiving  therefrom  the  purchase  mon^  In  full,  and  for 
some  of  each  class  the  railroad  company  has  executed  deeds  to  the 
respective  purchasers,  having  received  therefrom  the  full  amount  of 
the  purchase  money.  All  of  the  lands  covered  by  the  pending  motion 
are  included  in  one  or  the  other  of  these  classes.  Most  of  the  pur- 
chasers from  the  railroad  company  of  the  lands  under  consideration 
are  citizens  of  the  United  States,  or  have  declared  their  intention  to 
become  such.  One  was  the  foreign  corporation  mentioned,  whose  in- 
terest in  the  tracts  purchased  by  it  was,  however,  subsequently  as- 
signed and  conveyed,  for  value,  to  the  defendant  Graves,  also  shown 
to  be  a  citizen  of  the  United  States.  A  few  of  such  purchasers  are 
not  shown  by  the  evidence  to  be  citizens,  or  to  have  declared  their  in- 
tention to  become  such. 

Enough  has  been  stated  to  enable  the  court  to  indicate  to  the  parties 
in  interest  the  lines  upon  which  the  further  decree  must  proceed,  and 
the  reasons  therefor.  The  act  of  March  2,  1896,  put  an  end  to  all 
question  in  relation  to  all  patents  for  lands  held  by  a  bona  fide  par- 
diaser  from  the  railroad  company,  regardless  of  the  citizenship  of  such 
purchaser;  for  it  in  express  terms  declares  that  no  such  patent  shall 
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be  vacated  or  annulled,  and  farther  ezpreesly  confirmB  the  right  and 
title  6f  such  purchaser.  U.  a  v.  Winona  &  St  P.  R.  Co.,  165  U.  S.  463, 
476,  477,  17  Sup.  Ct.  368,  This  act,  although  passed  after  the  entry 
of  the  original  decree  in  this  cause  in  this  court,  is  to  be  considered 
and  applied.     In  the  case  last  cited,  the  supreme  court  said: 

"It  Is  true  this  act  [tbe  act  of  March  2,  1896]  was  passed  after  tbe  com- 
mencement of  this  suit,— Indeed,  after  the  decision  by  the  court  of  appeals,— 
but  it  is  none  tbe  less  an  act  to  be  considered.  There  can  be  no  question 
of  the  power  of  congress  to  terminate,  by  appropriate  legislation,  any  suit 
brought  to  assert  simply  the  rights  of  the  government.  This  suit  was  in- 
stituted by  the  attorney  general  in  obedience  to  the  direct  command  of  con- 
gress as  expressed  in  the  act  of  1887,  and  congress  could  at  any  time  prior 
.  to  the  final  decree  in  this  court  direct  the  withdrawal  of  such  suit;  and  it 
accomplishes  practically  the  same  result  when,  by  legislation  within  the 
unquestioned  scope  of  its  powers,  it  confirms  In  the  defendants  the  title  to  the 
property  which  it  was  the  purpose  of  the  suit  to  recover.  So,  If  this  act  of 
180«J,  taken  by  itself  %lone,  or  In  conjunction  with  preceding  l^Islatl.-n, 
operates  to  confirm  the  title  apparently  conveyed  by  the  certification  to  the 
state  for  the  benefit  of  the  railroad  company,  that  necessarily  terminates 
this  suit  adversely  to  the  government,  and  compels  an  aflJrmance  of  the 
decisions  of  the  lower  courts  without  the  necessity  of  any  inquiry  Into  the 
reasons  advanced  by  those  courts  for  their  conclusions.  We  are  of  the  opin- 
ion that  congress  intended  by  the  sentence  we  have  quoted  from  the  act  of 
1896  to  confirm  the  title  which  in  this  case  passed  by  certification  to  the 
state.  It  not  only  declares  that  no  patents  to  any  lands  held  by  a  bona  fide 
purchaser  shall  be  vacated  or  annulled,  but  it  confirms  the  right  and  title 
of  such  purchasers.  Given  a  bona  fide  purchaser,  bis  right  and  title  is  con- 
firmed, and  no  suit  can  be  maintained  at  the  Instance  of  tbe  government  to 
disturb  It." 

The  supreme  court,  in  its  opinion  in  the  present  case,  held  that  the 
effect  of  the  decree  heretofore  entered  herein  was  to  leave  undeter- 
mined the  question  whether  the  defendants  who  claimed  under  the 
Southern  Pacific  Railroad  Company  are  protected  by  the  act  of 
March  3,  1887  (24  Stat.  556),  "or  any  other  act  of  congress";  and  its 
decree  of  afiirmahce  was  made  subject  to  the  right  of  tiie  goyernment 
to  proceed  in  this  court  to  a  final  decree  as  to  those  defendants.  168 
U.  S.  66, 18  Sup.  Ct.  34.  This  is  the  construction  which  the  supreme 
court  has  in  this  case  put  upon  the  decree  heretofore  entered  herein, 
and  by  which  this  court  must,  of  course,  be  governed.  The  govern- 
ment has  elected  to  proceed  to  a  final  decree  herein  as  to  the  claims  of 
those  defendants  in  respect  to  certain  specified  tracts  of  the  lands 
embraced  by  its  original  bill,  and,  on  motion  of  its  counsel,  has  dis- 
missed, without  prejudice,  further  proceedings  against  the  defendants 
other  than  the  Southern  Pacific  I^ilroad  Company.  D.  O.  Mills,  and 
Or.  L.  Lansing,  trustees,  as  to  the  balance  of  the  lands.  For  such  of 
the  lands  embraced  by  the  present  proceeding  as  have  been  patented 
by  the  United  States  and  been  purchased  by  the  defendants  in  good 
faith  and  for  value,  the  latter  are  entitled  to  a  decree  against  the  c<Nn- 
plainant,  and  confirming  their  title;  for  congress  has  by  its  act  of 
March  2,  1806,  declared  that  no  such  patent  shall  be  vacated  or  an- 
nulled, and  has  expressly  confirmed  the  right  and  title  of  such  par- 
chasers.  That  act,  although  passed  after  the  entry  of  the  decree  herein 
of  July  19, 1894,  is  applicable  to  the  present  status  of  the  case,  and  is 
to  be  given  effect.  It  was  so  expressly  held  by  the  supreme  court  in 
its  opinion  in  this  very  case,  as  well  as  in  the  Winona  Case,  above  re- 
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ferred  to.  In  providing,  therefore,  as  must  be  done  in  the  further  de- 
cree now  to  be  entered,  in  order  to  prevent  an  otherwise  apparent  in- 
consistency, that  the  decree  of  July  19, 1894,  shall  not  be  construed  to 
enjoin  the  defendant  bona  fide  purchasers  of  such  of  the  lands  now  be- 
fore the  court  as  have  been  patented  by  the  United  States  from  assert- 
ing title  thereto,  the  court  is  but  carrying  out  the  decision  of  the  su- 
preme court  in  the  present  case,  and  giving  effect  to  its  mandate. 

Nor  is  the  character  of  the  defendants  as  "bona  fide  purchasers"  to 
be  tested  by  the  meaning  of  that  term  as  ordinarily  understood  in 
equitable  proceedings.    In  the  case  just  dted,  the  supreme  court  said: 

"It  iB  earnestly  contended  by  the  government  that  the  present  holders  of 
the  title  are  not  'bona  fide  purchasers';  that  that  term  has  a  fixed  and  well- 
defined  meaning,  as  announced  In  the  frequent  decisions  of  this  and  other  , 
courts;  that,  as  said  In  2  Pom.  Eg.  Jnr.  |  74S,  'the  essential  elements  which 
constitute  a  bona  fide  purchaser  are  therefore  three,— ft  valuable  considera- 
tion, the  absence  of  notice,  and  presence  of  good  faith'  (U.  S.  v.  California 
&  O.  Land  C!o.,  148  U.  S.  31,  42,  13  Sup.  Ct.  4S8);  that  while  two  of  these 
essential  elements  may  be  found,  to  wit,  a  valuable  consideration,  and  the 
presence  of  good  faith,  the  third— the  absence  of  notice— Is  lacking;  that 
all  men  are  conclusively  presumed  to  know  the  law,  and  that,  as  the  true 
role  of  construction  in  reference  to  these  grants  was  laid  down  by  this  court, 
the  purchasers  were  bound  to  know  such  true  rule;  that  the  records  of  the 
land  office  disclose  the  existence  of  these  homestead  entries  and  pre-emption 
filings,  and  therefore  they  who  purchased  from  the  railroad  company  knew, 
or  at  least  were  chargeable  with  knowledge,  of  the  fact  that  those  lands 
could  not  rightfully  have  been  certified  to  the  railroad  company,  but  were 
excepted  from  the  terms  of  grant,  and  in  fact  remained  the  property  of  the 
government.  It  is  further  Insisted  that  as  congress.  In  this  statute,  used  this 
well-understood  expression,  it  intended  only  the  protection  of  such  parties 
as  came  within  the  scope  of  this  settled  meaning.  It  is  said  that  the  only 
Gases  to  be  covered  by  this  provision  were  those  in  which  the  state  or  the 
railroad  company,  by  presentation  to  the  land  office,  before  the  filing  of  the 
map  of  definite  location,  of  a  forged  relinquishment  by  the  pre-emptor,  or 
one  having  made  a  homestead  entry,  or  by  some  other  fraudulent  repre- 
sentations, secured  a  certification  or  patent  to  the  tracts,  and  thereafter  sold 
and  conveyed  to  one  who  purchased  in  ignorance  of  the'  fraud. 

"We  are  unable  to  agree  with  this  contention  of  counsel,  for  several  rea- 
sons: In  the  first  place,  the  situation  as  it  was  known  to  exist  makes  against 
any  such  narrow  construction.  While  Instances  of  such  fraudulent  conduct 
on  the  part  of  the  state  to  which  the  lands  were  certified,  or  the  company  to 
which  the  lands  were  patented,  might  exist,  yet,  In  the  nature  of  things, 
they  would  be  few,  and  hardly  worth  the  special  notice  of  congress;  while, 
on  the  other  hand,  the  fact  that  there  had  been  a  dlfterence  between  the 
land  department  and  the  courts,  one  construction  obtaining  in  the  foi-mer 
prior  to  the  decisions  by  the  latter,  and  the  further  fact  that,  by  this  differ- 
ence of  construction,  many  tracts  had  been  erroneously  certified  or  patented, 
must  have  been  well  known  to  congress,  and  naturally,  therefore,  a  subject 
for  its  legislation.  Further,  there  was  no  need  of  any  legislation  to  protect 
a  't>ona  fide  purchaser.'  This  had  been  settled  by  repeated  decisions  of  this 
court  U.  S.  V.  Burlington  &  M.  B.  R.  Oo.,  98  U.  S.  334,  342;  Colorado  Coal 
&  Iron  Oo.  V.  U.  S.,  123  U.  S.  307,  318,  8  Sup.  Ot.  131,  reaffirmed  In  TT.  S.  v. 
Oallfornia  ft  O.  Land  Co.,  148  U.  S.  81,  41, 13  Sup.  Ot  458.  For  in  each  of  those 
cases  it  was  decided  that  although  a  patent  was  fraudulently  and  wrongfully' 
obtained  from  the  government,  if  the  land  conveyed  was  within  the  Jurisdic- 
tion of  the  land  department  the  title  of  a  bona  fide  purchaser  from  the  pat- 
entee could  not  be  disturbed  by  the  government;  so  that  this  provision  was 
absolutely  unnecessary  if  that  which  is  now  claimed  by  counsel  for  the  gov- 
ernment is  all  that  was  intended  by  congress.  We  do  not  mean  to  assert 
that,  because  legislation  to  cover  such  a  contingency  was  unnecessary, 
therefore  the  language  used  by  congress  necessarily  implies  sometbicg  other 
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and  different,  because,  of  course.  It  may  have  been  ttat  congress  intendei 
nothing  but  a  simple  declaration  of  the  law  js  It  was  known  to  exist.  At  the 
same  time,  the  fact  that  under  one  construction  It  was  needless  raises  a 
presumption  that  something  more  was  Intended,  and  that  congress  had  in 
view  the  protection  of  other  parties  than  were  already  protected  by  general 
law. 

"But  we  need  not  rest  on  these  Inferences  and  presumptions.  Other  pro- 
visions of  the  acts  of  1887  and  1896  make  clear  the  Intent  of  congress.  Sec- 
tion 3  of  the  act  of  1887  provides  that.  If  the  homestead  or  pre-emption  entry 
of  any  bona  fide  settler  has  been  erroneously  canceled  on  account  of  any 
railroad  grant,  It  may  be  reinstated,  provided  he  has  not  located  another  claim, 
or  made  an  entry  in  lieu  of  the  one  so  canceled,  and  also  did  not  volnntarlly 
abandon  such  entry.  By  this  section,  congress  provided  for  the  reinstating 
of  the  title  of  one  deprived  thereof  by  an  erroneous  ruling  of  the  land  de- 
partment, but,  at  the  same  time,  limited  the  right  of  reinstating  to  cases  in 
which  the  original  entryman  bad  not  volnntarlly  abandoned  bis  entry,  or 
bad  not  since  that  time  made  a  new  entry.  In  other  words,  it  was  llmltin}; 
the  restoration  of  the  title  of  the  original  entryman  to  cases  In  whl^  be 
bad  a  continuing  and  present  equitable  right  to  recognition.  As  to  all  other 
cases,  congress  reserved  the  determination  of  the  equities  between  the  gov- 
ernment, the  railroad  company,  and  purchasers  from  the  latter,  and  in  snbse- 
quent  sections  it  made  provision  for  the  adjustment  of  such  equities.  Sec- 
tion 4  of  the  same  act,  expressly  referring  to  all  other  lands  erroneously 
certified  or  patented  to  any  railroad  company,  provides  that  citlsens  who  had 
purchased  such  lands  in  good  faith  should  be  entitled  to  the  lands  so  pur- 
chased, and  to  patents  therefor  issuing  directly  from  the  United  States, 
and  that  the  only  remedy  of  the  gomnment  should  be  an  action  against  the 
railroad  company  for  the  government  price  of  similar  lands.  It  will  Ite 
observed  that  this  protection  is  not  granted  to  simply  'bona  flde  purchasers' 
(using  that  term  in  the  technical  sense),  but  to  those  who  have  one  of  the 
elements  declared  to  be  essential  to  a  bona  fide  purchaser,  to  wit,  good  faitli. 
It  matters  not  what  constructive  notice  may  be  chargeable  to  such  a  pur- 
chaser if.  In  actual  Ignorance  of  any  defect  In  the  railroad  company's  title, 
and  in  reliance  upon  the  action  of  the  government  in  the  apparent  transfer 
of  title  by  certidcatlon  or  patent,  he  has  made  an  honest  purchase  of  tlie 
lands.  The  plain  intent  of  this  section  is  to  secure  him  the  lands,  and  ti> 
re-cnforce  his  defective  title  by  a  direct  patent  from  the  United  States,  and 
to  leave  to  the  government  a  simple  Claim  for  money  against  the  railroad 
company.  It  will  be  observed  that  the  technical  term  'bona  fide  pnrchaaer' 
is  not  found  in  this  section;  and  while  It  is  provided  that  a  mortgage  or 
pledge  shall  not  be  considered  a  sale,  so  as  to  entitle  a  mortgagee  or  pledgee 
to  tbe  benefit  of  the  act,  it  does  secure  to  every  one  who  in  good  faith  bas 
made  an  absolute  purchase  from  a  railroad  company,  protection -to  hia  title. 
Irrespective  of  any  errors  or  mistakes  in  the  certification  or  patent.  Section 
6  of  the  same  act  applies  to  cases  In  which  no  certification  or  patent  has 
Issued,  and  yet  the  lands  sold  by  the  railroad  company  are  tbe  numben^d 
sections  prescribed  in  its  grant,  and  coterminous  with  the  constructed  por- 
tions of  its  road;  and  it  is  there  provided  that,  where  the  lands  so  sold  by  tbe 
company  'are  for  any  reason  excepted  from  the  operation  of  the  grant  to 
said  company,'  the  purchaser  may  obtain  title  directly  from  tbe  government 
by  paying  to  it  the  ordinary  government  price  of  such  lands.  It  is  true,  the 
term  used  here  is  'bona  flde  purchaser';  but  it  Is  a  bona  flde  purchaser  from 
the  company,  and  the  description  given  of  the  lands,  as  not  conveyed  and 
'for  any  reason  excepted  from  the  operation  of  the  grant,'  indicates  that  tbe 
fact  of  notice  of  defective  title  was  not  to  be  considered  fatal  to  tbe  right. 
Congress  attempted  to  protect  an  honest  transaction  between  a  purchaser 
and  a  railroad  company,  even  in  tbe  absence  of  a  certification  or  patent  These 
being  tbe  provisions  of  the  act  of  1887,  the  act  of  1896.  confirming  the  right 
and  title  of  a  bona  flde  purchaser,  and  providing  that  the  patent  to  bis  lauida 
should  not  be  vacated  or  annulled,  must  be  held  to  Include  one  who,  if  not 
in  the  fullest  sense  a  'bona  flde  purchaser,'  has,  nevertheless,  purchased  in 
good  faith  from  the  railroad  company." 
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What  was  here  said  by  the  supreme  court  also  disposes,  adversely  to 
it,  of  the  contention  made  on  behalf  of  the  complainant  to  the  effect 
that  the  purchasers  from  the  defendant  railroad  company  were  bound 
to  know  the  law,  and  were  therefore  to  be  chained  with  knowledge 
that  the  true  construction  of  the  grants  made  by  congress  to  the  At- 
lantic &  Pacific  Railroad  Company  and  the  defendant  railroad  com- 
pany, respectively,  excluded  from  the  latter  all  lands  at  any  time  em- 
braced by  the  former. 

From  the  evidence  in  the  case,  it  does  not  admit  of  doubt  that  the 
respective  purchasers  of  the  land  now  under  consideration  bought 
in  good  faith,  and  in  the  expectation  of  receivipg,  tiirough  the  railroad 
company,  title  to  the  lands  purchased.  This  is  shown  in  part  by  the 
contracts  and  deeds  introduced  in  evidence.  That  in  many  instances 
only  a  part  of  the  purchase  money  has  been  actually  paid  is,  in  my 
opinion,  wholly  immaterial.  As  was  well  said  by  the  secretary  of  the 
interior  in  the  recent  case  of  Schneider  v.  Linkswiller  and  others,  de- 
cided March  18,  1898,  a  copy  of  v^hose  opinion  has  been  presented 
with  the  briefs: 

"It  la  a  part  of  the  history  of  the  times  that  the  land-grant  companies  had 
sold  much  of  the  land  within  the  limits  of  the  grants  to  immigrants  and  others, 
and  held  out,  as  Inducements  to  such  parties,  contracts  giving  long  credit, 
and  requiring  moderate  annual  payments.  It  was  through  this  policy  that 
vast  bodies  of  land  In  the  public  land  states  were  disposed  of  to  actual 
s(.-ttlers,  and  many  communities  established  and  built  up.  This  was  well 
known  to  congress  at  the  time  <^  the  passage  of  said  act,  and  it  seems  cer- 
tain that  such  contracts,  whether  spolcen  of  as  sales  or  purchases,  whether 
fully  performed  or  only  partially  performed,  constitute  a  part  of  the  subject 
with  which  congress  was  dealing,  and  the  rights  of  the  so-called  'purchaser' 
tlierennder  are  within  the  protection  of  the  statute,  if  acquired  in  good  faith. 
If  there  be  any  doubt  about  the  correctness  of  this  view  of  the  purpose  and 
Intent  of  the  act  of  1887,  it  Is  removed  by  a  perusal  of  the  amendment  thereto 
of  February  12,  •  1896  (29  Stat.  6),  wherefn  congress  expressly  recognizes 
partly  performed  contracts  of  purchase,  like  that  of  Schneider,  as  constituting 
a  purchase  within  the  meaning  of  the  law." 

I  am  also  of  opinion  that  the  legislation  of  congress  under  con- 
sideration is  not  to  be  limited  to  purchasers  who  bought  prior  to  the 
respective  enactments.  The  legislation  is  remedial  in  its  nature, 
and  therefore  to  be  liberally  construed.  Attorney  Qeneral  Garland, 
in  an  opinion  given  by  him  in  response  to  certain  questions  propounded 
respecting  the  act  of  1887,  said : 

"The  whole  scope  of  the  law,  from  the  second  to  the  sixth  section.  Inclusive, 
is  remedial.  Its  Intent  is  to  relieve  from  loss  settlers  and  bona  fide  pur- 
chasers, who,  through  the  erroneous  or  wrongful  disposition  of  the  lands  ip 
the  grants,  by  the  officers  of  the  government  or  by  the  rnilroads,  have  los; 
their  rights  or  acquired  equities,  which  in  Justice  should  be  recognized. 
*  *  *  The  whole  remedial  part  of  the  law  was  passed  with  the  recognition 
of  the  fact  that  the  railroad  companies  had  sold  lands  to  which  they  had  nr 
just  claims." 

l%e  adjustment  directed  and  provided  for,  of  the  various  grants, 
necessarily  required  time,  and  a  great  deal  of  it.  Until  adjusted  and 
settled,  the  conflicting  claims  of  the  government,  on  the  one  side,  and 
of  the  railroad  companies  and  the  purchasers  from  them,  on  the  other, 
continued.     Every  such  purchaser  who  bought  for  value,  and  in  thr^ 
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honest  belief  that  he  wonld  thereby  acquire  tiirougb  the  grantee  com- 
pany the  government  title  to  the  land  so  parchased,  is,  in  my  opinion, 
entitled  to  the  benefit  of  this  remedial  legislation,  regardless  of  the 
date  of  his  purchase,  provided  he  possesses  the  necessary  qnaliflcation 
in  respect  to  citizenship^  And  this  view  is  in  accord  with  the  rulings 
of  the  secretary  of  the  interior.  Instructions  of  Secretary  Noble  to  the 
Commissioner  of  the  General  Land  OfiBce,  August  30,  1890,  11  Land 
Dec.  Dep.  Int.  229;  Sethman  v.  Clise,  17  Land  Dec.  Dep.  Int  311;  An- 
druB  T.  Blach,  22  Land  Dec.  Dep.  Int.  241.  As  against  such  of  the  de- 
fendant purchasers  as  have  failed  to  prove  their  citizenship  or  intenticn 
to  acquire  citizenship,  the  complainant  is  entitled  to  a  decree  quieting 
its  title.  The  defendant  Graves  is  shown  by  the  evidence  to  be  a 
citizen  of  the  United  States,  and  to  tiave  purchased,  for  value,  those 
of  the  lands  in  controversy  claimed  by  him  which  have  not  been  pat- 
ented; but  his  immediate  grantor,  who  was  the  purchaser  from  the 
railroad  company,  was  a  foreign  corporation,  and  therefore  not  en- 
titled to  the  benefits  of  the  act  of  March  3,  1887.  The  secretary  of 
the  interior  has  held  in  several  cases  that  if  the  applicant  is  a  bona  fide 
purchaser,  and  himself  possesses  the  requisite  qualifications  as  to  citi- 
zenship, it  is  immaterial  whether  the  original  purchaser  from  the  rail- 
road company,  through  whom  he  claims,  was  a  citizen,  or  had  declared 
his  intention  to  become  such.  Instructions  and  Decisions  of  the 
Secretary  of  the  Interior,  supra.  In  view  of  the  nature  of  the  legisla- 
tion in  questi<Mi,  and  of  the  liberal  rule  of  construction  that  should  be 
accorded  it,  I  am  not  prepared  to  differ  from  the  construction  thus 
adopted  by  the  oflBcers  of  the  land  department,  especially  in  view  of 
the  amendatory  and  supplemental  act  of  congress  of  March  2,  189ti, 
under  which,  as  has  been  seen,  bona  fide  purchasers  for  value  of  such 
lands  as  have  been  patented  to  the  railroad  companies  by  the  United 
States  are  confirmed  in  their  purchases,  even  though  they  be  aliens. 
A  further  decree  will  be  entered  in  the  case  in  accordance  with  the 
views  above  expressed. 


DUNCAN  et  al.  ▼.  ATLANTIC,  H.  ft  O.  R.  CO.  et  aL* 

(Circuit  Court,  E.  D.  Virginia.     October  30,  1880.) 

1.  Bill  of  Rbview— Time  of  Filtno. 

A  bill  to  review  a  decree  of  foreclosure  and  sale  comes  too  late  after  tbe 
lapse  of  two  entire  terma  since  tbe  entry  of  tbe  decree. 

2.  Samb— Appeal. 

In  respect  to  tbe  time  allowed  for  taking  an  appeal  or  filing  a  bDI  of 
review,  a  final  decree  of  foreclosure  and  sale  takes  eftect  from  tbe  date 
of  its  entry,  and  not  from  tbe  date  of  appointment  of  a  master  to  make 
the  sale. 
8.  Railkoad  Foreclosures— Postponement  of  Sale. 

A  sale  of  a  railroad  in  foreclosure  proceedings  will  not  be  postponed 
merely  because  the  road  Is  more  prosperous  than  for  some  time  past, 
when  It  would  take  nearly  10  years  of  sucb  prosperity  to  pay  tbe  already 
overdue  Interest  on  tbe  mortgage  debt 

>  This  case  bas  been  heretofore  reported  In  4  Hughes,  1%,  and  Is  now  pab- 
Itsbcd  In  this  series,  so  as  to  Include  therein  all  circuit  and  district  court  cases 
elsewhere  reported  which  have  been  inadvertently  omitted  from  tbe  Federal 
Ueporter  or  tbe  Federal  Coses. 
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4.  Bamx. 

It  is  too  Ute,  two  days  before  the  date  fixed  ft>r  tbe  sale,  to  ask  for  lU 
postponement  without  a  tender  of  tbe  debt,  or  what  is  equivalent  to  a 
tender. 

B.  Same— Modification  of  Decree  op  Sale. 

When  more  than  a  year  and  a  half  has  elapsed  since  tbe  entry  of  a 
final  decree  of  foreclosure  and  sale  of  a  railroad,  such  decree  will  not  be 
modified  so  as  to  reduce  the  amount  of  the  cash  payment  required,  on  an 
application  made  only  two  days  before  tbe  date  fixed  for  the  sale.  If  any 
party  suffers  from  any  obscurity  or  harshness  In  tbe  terms  of  tbe  decree, 
he  may,  after  tbe  sale,  object  on  that  ground  to  Its  ratification. 

This  was  a  suit  in  equity,  against  the  Atlantic,  MissiBsippi  &  Ohio 
Bailroad  Company  and  others,  to  foreclose  a  mortgage  on  said  com- 
pany's road  and  property.  A  final  decree  of  foreclosore  and  sale  was 
entered  on  May  9,  1879.  See  Fed,  Cas.  No.  12,922,  where  the  decree 
is  set  out  in  full.  Hie  decree  provided  that  the  sale  should  be  made 
by  a  master  "hereafter  to  be  specially  appointed  for  that  purpose." 
l^e  appointment  was  not  in  fact  made  until  July  9,  1880.  The  sale 
was  then  set  for  the  1st  day  of  November  following.  A  few  days 
prior  to  that  time,  a  bill  of  review  was  filed  by  the  state  of  Virginia, 
in  whose  favor  a  third  mortgage  on  the  proper^  was  reserved  by  stat- 
ute, alleging,  among  other  things,  that  she  had  taken  an  appeal  from 
the  decree  of  foreclosure  and  sale.  This  bill  was  accompanied  by  a 
motion  to  postpone  the  saJe.  A  petition  for  postponement  was  also 
filed  by  the  defendant  company.  Similar  motions  were  also  made  by 
the  cities  of  Lynchburg  and  Petersburg,  which  were  both  holders  of 
stock  and  bonds  in  the  defendant  corporation.  All  these  matters 
were  heard  together  by  the  court. 

BOND,  Circuit  Judge.  This  bill  of  review  has  been  filed  after  a 
lapse  of  two  entire  terms  of  the  court  since  the  entry  of  the  decree 
sought  to  be  reviewed,  and  is  therefore  too  late,  under  rule  88  in  equity. 
But  even  if  this  were  not  so,  the  bill  could  not  be  entertained.  The 
state  having  appealed,  it  has  no  right  to  file  a  bill  of  review.  If 
the  errors  set  forth  in  the  bill  offered  are  apparent  on  the  record, 
they  have  been  so  apparent  ever  since  the  final  decree  which  is  ap- 
pealed from  was  filed.  It  is  these  errors  the  state  asks  the  supreme 
court  to  correct.  If  the  reasons  for  the  bill  are  that  new  facts  have 
come  to  the  linowledge  of  parties  since  the  filing  of  the  final  decree, 
then  its  offer  is  too  late.  The  final  decree  takes  effect  from  the  time 
of  its  record,  and  not  from  the  appointment  of  the  oflScer  to  execute  it. 
In  reference  to  the  petition  of  the  defendant  company,  there  is  no 
cloud  on  the  title  such  as  is  now  set  up,  which  has  not  heretofore  been 
determined  to  be  no  obstacle,  so  far  as  the  parties  in  this  suit  are  con- 
cerned, to  the  foreclosure  of  the  mortgage  and  the  sale  of  the  mort- 
gaged premises.  And,  as  for  the  reasons  set  forth  that  the  road  is 
more  prosperous  than  heretofore,  we  think  they  ought  to  have  no 
weight  with  the  court,  and  afford  no  sufHcient  ground  to  postpone  the 
sale  ordered.  It  would,  after  all  the  success  which  has  attended  the 
management  of  the  receivers,  take  nearly  10  years  of  such  success  con- 
tinued to  pay  the  already  overdue  interest  of  this  mortgage  debt. 
The  defendant  company  offers  no  guaranty  that  such  prosperity  will 
continue.     It  proposes  to  go  further  in  debt,  and  to  incumber  the 
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complainants'  security  furtlier  to  pay  a  present  obligation.  The  com- 
plainants' debt  is  ascertained.  They  are  entitled  to  execution  there- 
for, and  it  was  never  heard  to  prevent  such  execution  that  the  mort- 
gagor, having  been  unfortunate  in  business,  had  now  great  hope  of 
more  success  hereafter,  to  realize  which  the  mortgagee  ought  to  wait 
for  him. 

It  appeared,  however,  that  the  master  had  omitted  to  serve  written 
notice  on  the  attorney  general  of  the  state  of  Virginia,  and  on  the 
board  of  public  works  of  the  state,  at  least  90  days  before  the  sale, 
as  directed  by  the  foreclosure  decree;  and,  in  order  to  afford  oppor- 
tunity for  the  giving  of  these  notices,  the  court  entered  an  order  di- 
recting the  master  to  adjourn  the  sale  until  February  10,  1881-  On 
the  8th  day  of  February,  two  days  before  the  time  designated  for  the 
sale,  the  defendant  company,  by  its  counsel  Benjamin  F.  Butler,  re- 
newed its  motion  for  a  postponement.  After  argument,  the  court 
rendered  its  decision  in  the  following  terms: 

BOND,  Circuit  Judge.  This  is  a  motion  on  the  part  of  the  mort- 
gagor to  postpone  the  sale  ordered  by  the  decree  in  this  raise  filed 
May  9,  18T9.  The  case  has  been  pending  in  tliis  court  for  nearly 
five  years,  and  has  regularly  proceeded  with  no  prospect  of  any  other 
result  than  the  one  it  is  about  to  reach.  The  mortgagor  has  allowed 
the  time  for  redemption  to  pass,  and  alleges  in  argument  that  it  has 
been  too  poor  to  do  so  ever  since  the  bill  was  filed.  The  motion  be- 
fore us  is  not  made  upon  any  proof  or  showing  tliat  the  finances  of  the 
mortgagor  have  at  all  improved,  nor  that  it  has  been  promised  the 
certain  aid  of  any  capitalist  to  enable  it  to  redeem.  It  m»ely  alleges 
that  it  believes  that,  if  the  court  would  malice  certain  provisions  io 
the  order  opening  the  present  decree  and  postponing  the  sale,  the 
company  would  be  able  to  redeem.  The  facts  upon  which  that  belief 
is  founded  are  not  given,  and  the  court  can  look  at  it  in  no  other  light 
than  as  the  ordinary  lingering  hope  of  a  debtor  that  his  financial 
condition  will  somehow  improve.  The  mortgagor,  to  be  sure,  offers 
to  put  in  the  registry  of  the  court  the  sum  of  $100,000  to  be  security 
for  costs  and  loss  of  interest  caused  by  the  postponement  of  the  sale; 
but  it  does  not  offer  to  pay  now  the  defaulted  interest,  nor  to  allow 
the  1100,000  as  a  penalty  for  not  redeeming,  as  it  says  it  expects  to  da 
Under  these  circumstances,  the  court  does  not  think  that  it  would  be 
equitable  to  open  its  decree,  and  make  the  complainants  risk  the  rise 
and  fall  of  the  present  inflated  market  and  the  accumulation  of  in- 
terest, and  the  risk  of  loss  of  business  and  consequent  diminished  re- 
ceipts of  the  road,  but  thinks  the  company  has  had  abundant  time  to 
make  its  arrangement  to  redeem  had  it  any  prospects  of  doing  sa 
The  fact  that  the  charters  of  Lynchburg  and  Petersburg  do  not  allow 
those  cities  to  borrow  money,  being  large  stockholders,  to  aid  io  re- 
demption, and  that  the  state  legislature  is  not  in  session,  does  not 
alter  the  matter.  It  is  too  remote  to  prophesy  what  those  oorpon- 
tions  would  do  were  they  assembled;  and  certainly  to  postpone  the 
complainants  from  the  foreclosure  of  their  mortgage  on  such  a  remote 
contingency  or  expectation  would  be  most  inequitable,  especially  as 
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the  security  for  the  remuneration  for  loss  by  delay,  should  there  be 
such  loss,  is,  as  we  have  said,  so  inadequate. 

The  complainants  applied  for  a  decree  of  sale  at  the  October  term, 
1877.  The  court  did  not  grant  the  decree  till  May,  1879,  althoi^h 
the  cmnplainants  made  persistent  and  very  frequent  applications 
throughout  the  whole  period  of  delay.  After  the  decree,  the  court 
did  not  order  a  sale  till  July,  1880,  complainants  meantime  pressing 
continually  for  such  order.  During  the  whole  of  this  delay,  no  effort 
was  made  by  defendant  company  to  redeem  its  property.  It  is  too 
late,  two  days  before  the  sale,  to  ask  for  its  postponement,  without  s- 
tender  of  the  debt,  or  what  is  equivalent  to  a  tender.  During  the 
whole  of  this  delay,  the  court  felt  it  was  taking  great  responsibility; 
but,  fortunately,  the  revival  of  business  and  the  admirable  conduct  of 
the  receivers  have  prevented  any  loss  from  this  delay ;  and  we  do  not, 
upon  so  indefinite  a  proposition  as  is  now  made,  at  this  stage,  propose 
to  continue  such  risk.  The  defendant  company  must  take  its  chances 
at  sale  along  with  all  other  bidders  in  open  market 

The  cause  was  then  heard  on  a  motion  by  the  defendant  company  to 
modify  the  terms  of  the  decree  of  sale,  so  as  to  reduce  the  amount  of 
cash  to  be  paid  by  the  purchasers  to  the  sum  required  to  pay  the  inter- 
est then  dae,  and  the  costs  of  the  sale. 

HUGHES,  District  Judge.  The  decree  already  passed  states  what 
is  to  be  sold,  and  the  method  of  sale,  and  determines  the  rights  of 
the  parties;  and  after  so  long  a  time  since  its  filing  and  the  adver- 
tisement of  the  sale  provided  by  it,  and  on  the  eve  of  the  sale,  the 
court  will  not  alter  it,  no  objection  to  it  having  been  made  heretofore 
by  any  party  to  the  suit.  If  there  is  any  diflSculty  created  bv  its 
terms  in  the  bidding,  and  it  can  be  shown  after  the  sale  that  bidders 
were  hindered  by  any  obscurity  or  harshness  of  its  terms,  the  party 
sufifering  from  that  defect  can  come  into  court,  and  object  to  the  rati- 
fication of  the  sale  on  that  ground.  If  the  decree  as  it  now  stands 
results  in  a  sale  for  an  inadequate  price,  when  the  court  comes  to 
consider  the  master's  report  of  sale,  then  will  be  proper  time  for 
reaching  the  objection  now  urged.  In  general,  we  think  we  have  no 
power  to  amend  the  decree  in  any  particular  after  so  long  a  time  has 
passed  since  it  was  pronounced. 

Tbe  sale  was  therefore  had,  on  February  10,  1881,  and  the  road  and 
property  was  bought  in  for  a  syndicate  whose  members  subsequently 
organized  the  Norfolk  &  Western  Railroad  Company.  The  sum  real- 
ized was  18,606,000,  over  and  above  certain  prior  mortgages  subject  to 
which  the  sale  was  made.  The  decree  confirming  the  sale  was  as 
follows: 

Decree  ConfirmlnK  Sale. 

And  now,  on  this  4tb  day  of  April,  1881,  the  report  of  Mattiew  F.  Pleas- 
ants, the  master  hwetofore  appointed  by  thia  court  to  make  sale  of  the 
mortgaged  premiaea,  having  been  heretofore  duly  made  and  flled,  a  copy  of 
which  report  is  as  foUows,  to  wit,  [omitted  herefrom];  and  it  appearing  to 
this  court,  and  the  court  finds  the  facts  so  to  be,  that  tlie  thirty-days  notice 
to  the  pnrchaser  and  the  defendant's  solicitors,  as  required  by  said  decree 
herein,  of  the  presentation  of  said  report  for  confirmation  of  said  sale  to  be 
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made  at  tbte  time  and  place,  ha«  beat  dnly  given;  and  therenpon  said  report 

of  sale  being  now  presented  to  tbls  court  by  the  complainants'  solicitors,  and 
motion  made  by  tbem  that  the  same  be  confirmed,  and  the  same  having 
been  duly  considered,— it  Is  hereby  ordered  that  the  report  of  said  master 
of  said  sale,  and  said  sale,  be,  and  the  same  are,  in  all  respects  confirmed. 
Thereupon  the  complainants'  solicitors  submitted  to  this  court  forthwith  a 
draft  deed  of  convej'ance  from  the  said  master  to  the  purchaser,  as  provided 
by  the.  decree  herein,  which  draft  deed  of  conveyance,  is  in  the  words  and 
figures  following,  to  wit: 

Deed  Conveying  to  Purchaser  a  Railroad  Sold  under  Foreclosure. 

"This  indenture,  made  this day  of  ,  In  the  year  one  thousand 

eight  himdred  and  eighty-one,  between  Mathew  F.  Pleasants,  specially  ap- 
pointed a  master  by  an  order  of  the  circuit  court  of  the  United  States  for  the 
Fonrth  Judicial  circuit  and  the  Eastern  district  of  Virginia,  made  In  the 
case  hereinafter  mentioned,  for  the  purpose  of  making  the  sale  hereinafter 
referred  to,  party  of  the  first  part,  Clarence  H.  Clarlt,  of  the  city  of  Phila- 
delphia, of  the  second  part,  and  the  Norfolk  and  Western  Railroad  Company, 
a  corporation  of  the  state  of  Virginia,  to  be  created  and  constituted  as  here- 
inafter mentioned,  party  of  the  third  part: 

"Whereas,  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company  was 
formed  under  and  In  pursuance  of  an  act  of  the  general  assembly  of  the 
state  of  Vbrglnla,  entitled  'An  act  to  authorize  the  formation  of  the  Atlantic, 
Mississippi  and  Ohio  Railroad  Company,'  approved  June  the  seventeentb, 
one  thousand  eight  hundred  and  seventy  (Laws  1870,  p.  181),  and  heretofore, 
and  on  or  about  the  ninth  day  of  September,  one  thousand  eight  hundred  and 
seventy-one,  duly  made  and  executed  under  its  corporate  seal,  and  delivered 
to  Francis  Bklddy,  William  Butler  Duncan,  and  Samuel  L.  M.  Barlow, 
trustees,  its  deed  of  trust  bearing  date  on  the  last-mentioned  day,  whereby 
it  granljed,  bargained,  and  sold,  aliened,  assigned,  and  conveyed  to  the  said 
trustees  aU  the  right,  title,  and  interest  which  the  said  railroad  company  then 
had  or  might  afterwards  acquire  in  and  to  its  franchises,  its  entire  line  of 
railway  constructed  or  to  be  constructed,  extending  from  Norfolk,  in  the  state 
of  Virginia,  to  Cumberland  Gap,  in  the  state  of  Kentucky,  together  with  ail 
branches  thereof  constructed  or  to  be  constructed,  together  with  the  tolls, 
incomes,  rents,  issues,  and  profits  thereof,  and  all  real  estate,  rights  of  way, 
e.isemcnts,  fixtures,  rolling  stock,  machinery,  tools  and  equipments,  and  all 
other  personal  property  thereunto  belonging;  the  true  intent  of  said  deed 
of  trust  being  thereby  declared  to  be  to  vest  all  and  every  the  property  and 
right  of  property,  real,  personal,  and  mixed,  and  all  the  corporate  powers 
and  franchises,  of  every  kind  whatsoever,  belonging  or  appertaining  to  the 
said  railroad  company,  or  thereafter  to  be  acquired,  touching  the  aforesaid 
lines  of  railroad,  In  the  said  Francis  Sklddy,  William  Butler  Duncan,  and 
Samuel  L.  M.  Barlow,  trustees,  the  parties  of  the  second  part,  to  the  said 
deed  of  trust,  to  have  and  to  hold  the  said  premises,  property,  rights,  fran- 
chises, and  appurtenances  to  the  said  trustees,  as  Joint  tenants,  and  not  as 
tenants  in  common,  upon  certain  trusts  in  the  said  deed  of  trust  expressed, 
tor  the  benefit  and  security  of  the  holders  of  certain  fifteen  thousand  bonds 
of  said  company  proposed  to  be  issued  and  negotiated  by  it  for  $1,000  each, 
and  amounting  together  to  $15,000,000,  all  Ijearing  even  date  with  the  said 
deed  of  trust,  and  x>ayable  in  gold  coin  of  the  T7nlted  States  on  the  first  day 
of  October,  nineteen  hundred  and  fonr,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum,  also  in  gold,  payable  Bemlannually,  according 
to  the  tenor  of  the  coupons  annexed  to  the  said  bonds,  free  of  ail  United 
States  government  tax,  as  by  the  said  deed  of  trust,  or  the  record  thereof, 
will,  reference  thereto  being  had,  more  fully  appear. 

"And  whereas,  there  were  issued  by  the  said  railroad  company  five  thou- 
sand four  hundred  and  seventy  of  the  said  fifteen  thousand  of  bonds,  and  de- 
fault having  been  made  in  the  payment  of  the  installments  of  Interest  whkdi 
accrued  thereon  on  the  first  day  of  October,  one  thousand  eight  hundred  and 
seventy-four,  and  the  first  day  of  April,  one  thousand  eight  hundred  and 
seventy-five,  the  said  Francis  Sklddy,  William  Butler  Duncan,  and  Samud 
Lt.  M.  Barlow,  such  trustees,  as  aforesaid,  heretofore  filed  their  bill  in  the 
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circuit  court  of  the  Cnited  States  for  tbe  Eastern  district  of  Virginia  against 
tbe  said  Atlantic,  Mississippi  and  Ohio  Railroad  Company  and  otliers,  for  the 
foreclosure  or  enforcement  of  the  said  deed  of  trust;  and  such  proceedings 
were  thereupon  had  that  afterwards,  and  on  the  ninth  day  of  May,  one 
thousand  eight  hundred  and  seventy-nine,  at  a  term  of  the  said  circuit  court 
hoideu  at  Norf  olic  in  Virginia,  a  decree  was  made  in  the  said  cause,  whereby 
it  was,  among  other  things,  declared  and  decreed  by  the  si^id  court  that  the 
said  dfeed  of  trust  was  a  valid  conveyance  of  the  railroad,  franchises,  and 
property  of  the  said  railroad  company  for  the  security  of  the  mortgage  bonds 
therein  set  forth;  that  the  said  bonds  were  duly  issued,  and  the  same  and 
tbe  proceeds  thereof  lawfully  disposed  of  and  dealt  with  under  and  accord- 
ing to  the  said  statute  of  the  state  of  Virginia,  approved  June  the  seven- 
teenth, one  thousand  eight  hundred  and  seventy,  and  that  the  said  deed  of 
trust  vested  in  the  complainants  in  the  said  cause  as  trustees,  for  the  pur- 
IMses  therein  mentioned,  and  according  to  the  tenor  thereof,  a  good  and  valid 
title  to  all  and  singult^r  the  property  and  franchises  therein  described,  sub- 
ject only  to  the  lien  thereon  In  tbe  said  decree  set  forth.  And  It  was  then 
provided  by  the  said  decree.  In  the  third  paragraph  thereof,  as  follows,  that 
la  to  say:  'The  court  declares  and  decrees  that  tbe  franchises  and  property 
^  conveyed  by  the  said  trust  deed  of  September  the  ninth,  one  thousand  eight 
hundred  and  seventy-one,  to  the  complainants,  trustees,  by  tbe  Atlantic, 
Mississippi  and  Ohio  Railroad  Company  by  way  of  mortgage,  described  as 
near  as  may  be,  are  as  follows,  that  Is  to  say:  All  the  right,  title,  and  inter- 
est of  tbe  saiid  Atlantic,  Mississippi  and  Ohio  Railroad  Company  in  and  to 
the  franchises  of  the  said  company,  its  entire  line  of  railroad  then  con- 
structed or  thereafter  to  be  constructed,— in  fact,  extending  from  Norfolk,  In 
tbe  state  of  Virginia,  to  Cumberland  Gap,  in  the  state  of  Kentucky,— to- 
gether with  all  branches  of  tbe  said  line  of  railroad  then  constructed  or 
thereafter  to  be  constructed,  with  the  tolls,  incomes,  rents,  issues,  and  profits 
thereof,  and  all  real  estate,  rights  of  way,  easements,  fixtures,  rolling  stock, 
machinery,  tools,  and  equipments,  and  all  other  personal  property  thereto  be- 
longing, and  all  property,  real,  personal,  or  mixed,  and  all  corporate  powers 
and  franchises  belonging  or  appertaining  to  the  said  Atlantic,  Mississippi 
and  Ohio  Railroad  Company  then  possessed  by  the  said  company,  or  there- 
after to  be  acquired  by  the  said  company;  and  for  all  the  purposes  of  this' 
decree  the  inventory  of  the  receivers  may  be  referred  to  for  a  more  full  and 
detailed  description  of  the  mortgaged  premises.  The  description  also  in- 
cludes all  additions  to  the  mortgaged  property  and  premises  made  or  to  be 
made  by  the  receivers,  and  also  all  rajjiroad  supplies  which  the  receivers 
may  have  on  hand  at  the  time  of  sale,  or  may  acquire  thereafter  before  de- 
livery of  possession.'  And  it  was  in  and  by  the  said  decree  further  declared 
and  agreed  that  the  estate  and  interest  of  the  complainants  in  the  said  cause 
In  tbe  said  premises  were,  at  tbe  date  of  the  said  decree,  subject  to  the  prior 
liens  therein  i>articularly  described,  and  tbat  subject  to  such  prior  liens  to 
tbe  extent  that  they  might  be  outstanding  at  tbe  time  of  the  sale  In  the  said 
decree  provided  for,  with  interest  then  accrued  on  tbe  sums  of  money  secured 
thereby,  the  said  premises  must  be  sold,  as  afterwards  directed  by  the  said 
decree,  and  that  there  was  a  default  on  the  part  of  the  said  railroad  company 
in  the  payment  of  the  Installments  of  Interest  upon  the  bonds  Issued  under 
tbe  said  deed  of  trust  to  tbe  complainants,  due  and  payable  according  to 
tbe  tenor  thereof  on  tbe  first  day  of  October,  one  thousand  eight  hundred 
and  seventy-fonr,  and  on  tbe  first  day  of  April,  one  thousand  eight  hundred 
and  seventy-five,  and  that  since  the  last-named  date  no  part  of  such  interest 
bad  been  paid,  and  that  the  amount  of  such  Interest  which  bad  become  and 
remained  due  and  payable  was,  at  the  date  of  the  said  decree,  the  sum  of 
one  million  nine  hundred  and  thirty-two  thousand  six  hundred  and  eighty- 
seven  dollars  and  Beventy-five  cents,  and  tbat  the  mortgaged  premises  could 
not  be  sold  in  parcels  without  loss  and  prejudice  to  all  parties  Interested 
therein,  and  that  the  nature  and  situation  of  tbe  property  was  such  that  the 
Intwest  of  all  parties  required  that  it  should  be  sold  as  an  entirety.  And 
it  was  In  and  by  tbe  said  decree  further  ordered  and  decreed  tbat  the 
board  of  public  works,  or  the  state  of  Virginia,  defendants  In  the  said  cause, 
iwy  Into  the  registry  of  the  said  court,  on  or  before  the  second  Tuesday  of 
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January  nert,  after  the  making  of  said  decree,  the  amount  of  the  debt  ascer- 
tained and  declared  to  be  due  as  aforesaid  from  the  S8dd  railroad  company 
to  the  complainants  In  the  said  cause,  and  such  further  sum  as  might  tM- 
come  due  In  the  meantime  for  interest  upon  the  bonds  secured  by  the  said 
deed  of  trust;  and  that  In  default  thereof  the  said  board  of  public  works 
and  the  state  of  Virginia  be  forerer  barred  and  foreclosed  of  and  from  all 
claim,  Hen,  and  equity  of  redemption  of.  In,  or  to  the  property  and  fran- 
chises embraced  In  or  covered  by  the  said  deed  of  trust;  and  that  ttafe  said 
defendant  the  Atlantic,  Mississippi  and  Ohio  Ballroad  Company  pay  into 
the  registry  of  the  said  court,  on  or  before  the  said  second  Tuesday  of  Jai^- 
uary  then  next,  the  amount  ascertained  and  declared  to  be  due  by  the  said 
railroad  company  to  the  said  complainants  as  aforesaid,  under  the  said  deed 
of  trust,  together  with  the  costs  of  the  said  cause;  and  that  unless  pay- 
ment should  be  made  by  the  said  board  of  public  works,  the  state  of  Vir- 
ginia, or  the  said  railroad  company,  as  so  provided  In  the  said  decree,  aH  and 
singular  the  property  and  franchises  of  every  kind  described  in  the  third 
paragraph  of  the  said  decree  be  sold  by  a  master  to  be  specially  ai>polnted 
for  that  purpose,  subject  to  the  amount  of  the  prior  Hens  and  incnmbrancea 
found  and  stated  In  the  fourth  paragraph  of  the  said  decree,  as  the  same 
might  exist  at  the  time  of  the  sale,  and  subject  also  to  all  executory  contractB 
made  by  the  receivers  in  the  said  cause  under  the  authoiUy  of  the  said  coort 
(of  which  the  said  receivers  were  directed  to  give  the  master,  on  his  request, 
a  fuU  and  accurate  statement,  and  which  contracts,  if  any,  should  be  pnb- 
lidy  announced  by  the  master  at  the  time  of  sale),  and  subject  also  to  any 
liability  that  might  be  thereafter  established  against  the  said  receivers  grow- 
ing out  of  any  lawful  acts  done  by  them  In  their  capacity  of  receivers,  and 
that  such  liabilities.  If  any,  would  remain  a  Hen  upon  the  said  premises  on- 
tU  discharged.  And  it  was  further  provided  In  the  said  decree  that  audi 
sale  (unless  stayed  by  such  payment  as  aforesaid)  should  be  made  at  some 
eonvenlent  place  In  the  city  of  Richmond,  to  be  designated  by  the  master; 
that  he  give  notice  of  the  time  and  place  of  sale  by  an  advertisement  thereof 
to  be  Inserted  once  In  each  week  for  not  less  than  ninety  days  before  the 
sale  In  a  newspaper  published  in  each  of  the  cities  of  Norfolk,  Petersburg, 
Lynchburg,  Richmond,  and  Goodson,  in  the  state  of  Virginia,  and  In  the  city 
of  Baltimore,  in  the  state  of  Marylsnd,  in  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  in  the  city  of  New  York,  in  the  state  of  New  York. 
In  the  city  of  Boston,  in  the  state  of  Massachusetts,  in  the  city  of  London, 
Bngland,  and  once  in  each  month  for  the  same  period  in  one  newspaper  pub- 
lished In  each  of  the  cities  of  Amiterdam  and  Gronln^en,  In  the  kingdom 
of  the  Netherlands;  that  the  mast^  should  also  serve  written  notice  to  the 
like  effect  upon  the  attorney  general  of  the  state  of  Virginia,  and  the  board 
of  public  works  of  the  said  state,  at  least  ninety  days  before  the  sale;  that 
the  master  should  sell  the  premises  by  the  said  decree  directed  to  be  sold 
to  the  highest  bidder,  and  that  he  should  require  such  bidder,  before  mak- 
ing an  adjudication  to  him,  to  pay  in  cash  the  sum  of  one  hundred  thousand 
dollars,  and,  if  the  sale  be  confirmed  by  the  court,  that  the  balance  of  the 
purchase  money,  as  provided  in  the  said  decree,  must  be  paid  within  thirty 
days,  but  that  the  purchaser  should  have  the  right  to  anticipate  the  day  ot 
payment;  that  the  master  report  the  sale  and  proceedings  under  the  said 
decree  to  the  said  court  with  all  convenient  speed,  and  give  notice  thereof 
to  the  said  complainants'  solicitors,  and  that  they  might  present  said  re- 
port to  the  said  court  on  thirty  days'  notice  to  the  purchaser  and  the  de- 
fendants' solicitors  In  the  same  cause;  that  If,  on  presentation  and  consid* 
eratlon  of  the  said  report  of  sale,  which  should  be  at  a  stated  or  special  term, 
sitting  In  open  court,  the  court  should  confirm  the  sale,  the  said  complain- 
ants' soUdtors  must  forthwith  prepare  and  submit  to  the  court  a  draft  deed 
of  conveyance  from  the  master  to  the  purchaser,  and  that  upon  the  settle- 
ment of  the  form  thereof,  and  upon  due  compliance  with  the  terms  of  sale 
by  the  purchaser,  the  master  must  execute  and  deliver  such  deed  of  convey- 
ance to  the  purchaser;  and  that  the  purchaser  or  his  successor  or  successors 
in  interest  would  then  and  thereupon  be  let  Into  possession  of  the  premises: 
and  that  the  purchaser  would  also  at  the  same  time  be  entitled  to  receive 
all  books,  maps,  plans,  papers,  records,  and  documents  of  the  said  defend- 
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ant  company,  and  of  ttie  several  dlvlsiontd  componies  In  the  said  decree  men- 
tioned, and  relating  to  all  extension  or  branch  roads  of  the  said  companies, 
and  of  the  receivers,  relating  and  appertaining  to  the  franchises  and  prop- 
erty lA  question,  and  would  likewise  be  entitled  to  receive,  by  way  of  fur- 
ther protection  to  the  title,  a  transfer  of  all  shares  of  the  capital  stock  of  the 
several  divisional  companies  in  said  decree  mentioned  which  were  owned 
or  held  by  the  Atlantic.  Mississippi  and  Ohio  Railroad  Company  at  the  time 
of  the  filing  of  the  original  bill  of  complaint  in  said  court;  and  that  such 
purchaser  would  likewise  be  entitled  to  receive,  by  way  of  further  protection 
to  the  title,  the  bonds  mentioned  in  the  nineteenth  paragraph  of  the  said  de- 
cree. And  It  was,  among  other  things,  further  adjudged  and  decreed  in  and 
by  the  said  decree  that,  by  tiie  sale  and  conveyance  to  be  made  as  afore- 
said of  the  property  and  franchises  so  decreed  to  be  sold  by  said  master, 
the  defendants  in  the  said  action,  and  each  and  every  of  them.  Including 
the  state  of  Virginia  and  the  board  of  public  works  of  the  said  state,  and 
all  persons  claiming  under  them,  or  any  of  them,  subsequently  to  the  com- 
mencement of  the  said  action,  should  be  absolutely  and  forever  barred  and 
foreclosed  of  and  from  all  estate,  right.  Hen,  claim,  and  equity  of  redemp- 
tion of,  in,  or  to,  or  in  respect  of,  said  property  and  franchises  so  sold  and 
conveyed,  and  each  and  every  part  thereof,  aa  by  the  said  decree  will,  refer- 
ence thereto  being  had,  more  fully  and  at  large  appear. 

".\nd  whereas,  the  said  t>oard  of  public  works,  the  state  of  Virginia,  and 
the  said  railroad  company  made  default  in  the  payment  of  the  sums  re- 
quired to  be  paid  by  them  as  aforesaid  by  the  said  decree,  and  by  an  prder 
of  the  said  circuit  court  made  in  the  said  cause  on  the  fourth  day  of  June, 
eighteen  hundred  and  eighty,  the  party  thereto  of  the  first  part  was  spe- 
cially appointed  a  master  to  make  the  sale  directed  to  be  made  by  the  said 
decree,  and  he  having  designated  the  north  front  door  of  the  custom  house 
of  the  United  States,  In  the  city  of  Richmond,  Virginia,  to  be  a  convenient 
place  for  the  making  of  such  sale,  and  having  given  pnbllc  and  other  notice 
of  the  time  and  place  of  such  sales  as  required  by  Uie  said  decree,  he  did. 
on  the  tenth  day  of  February,  In  the  year  eighteen  hundred  and  eighty-one, 
at  twelve  o'clock  at  noon  of  that  day,  and  at  the  said  door  of  the  United 
States  custom  house,  sell  at  public  auction.  In  pursuance  of  the  said  decree, 
the  premises,  property,  and  franchises  as  therein  directed  to  be  sold;  and  at 
such  sale  the  said  premises  were  knocked  down  for  the  sum  of  eight  million 
six  hundred  and  five  thousand  dollars  (8,605,000),  to  Clarence  H.  Clark,  of 
Philadelphia,  he  having  bid  for  the  said  premises,  property,  and  franchises 
for  and  on  behalf  of  himself  and  associates.  Intending  to  have  the  same  con- 
veyed to  a  corporation  to  be  created  and  named  In  the  conveyance  thereof, 
in  accordance  with  the  statutes  of  the  state  of  Virginia,  by  which  it  la  pro- 
vided that  if  a  sale  be  made  under  a  deed  of  trust  or  mortgage  executed  by 
a  company  on  all  its  works  and  property,  or  under  a  decree  of  a  court  hav- 
ing competent  Jurisdiction,  and  there  be  a  conveyance  pursuant  thereto, 
such  sale  and  conveyance  pass  to  the  purchaser  at  the  sale,  not  only  the 
works  and' property  of  the  company  as  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage,  but  any  works  which  the  company  may  after 
that  time,  and  before  the  sale,  have  constructed,  and  ail  other  property  of 
which  It  may  be  possessed  at  the  time  of  the  sale,  other  than  debts  due  to 
it;  and  that,  upon  such  conveyance  to  the  purchaser,  the  said  company  shall 
Ipso  facto  be  dissolved,  and  that  said  purchaser  shall  forthwith  be  a  corpora- 
tion by  any  name  which  may  be  set  forth  In  the  said  conveyance,  or  in  any 
writing  signed  by  him.  and  recorded  in  the  court  in  which  the  conveyance 
shall  be  recorded;  and  that  the  corporation  created  by  or  In  consequence 
of  such  sale  and  conveyance  shall  succeed  to  ail  such  franchises,  rights,  and 
privileges,  and  perform  all  such  duties,  aa  would  have  been  had  or  sbouM 
have  been  performed  by  the  first  company  but  for  such  sale  and  conveyance, 
save  only  that  the  corporation  so  created  shall  Bot  be  entitled  to  the  debts 
due  to  the  first  company,  and  shall  not  be  liable  for  any  debts  of  or  claims 
against  the  first  company  which  may  not  be  expressly  assumed  in  the  con- 
tract of  purchase;  and  that  the  whole  profit  of  the  business  done  by  such 
corporation  shall  belong  to  the  said  purchaser  and  his  assigns;  and  that 
his  Interest  In  the  corporation  shall  be  personal  estate,  and  he  or  bis  aaalgns 
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may  create  ao  many  shares  of  stock  therein  m  he  or  they  may  think  proper, 
not  exceeding  together  the  amount  of  stock  In  the  first  company  at  the  time 
of  sale,  and  assign  the  same  In  a  book  to  be  kept  for  that  purpose. 

"And  whereas,  the  said  Clarence  H.  Clark  did.  In  accordance  with  the 
said  decree,  pay  as  a  deposit  the  sum  of  one  hundred  thousand  dollars  at  the 
time  when  the  said  premises,  property,  and  franchises  were  knocked  down. 

"And  whereas.  It  has  been  declared  by  the  said  Clarence  H.  Clark  that 
the  name  of  the  corporation  created  as  aforesaid  shall  be  the  Norfolk  and 
Western  Railroad  Company,  and  it  la  accordingly  set  forth  in  thla  convey- 
ance by  that  name. 

"And  whereas.  It  has  been  urged  by  said  Clark  and  his  associates  that  the 
corporation  named  as  aforesaid,  to  wit,  the  Norfolk  and  Western  Kailroad 
Company,  should  be  designated  as  the  corporation  to  whom  the  conveyance 
should  be  made  under  and  In  pursuance  of  the  statutes  of  the  state  of  Vir- 
ginia hereinbefore  mentioned  or  referred  to;  that  the  said  Clarence  H.  Clark 
should  provide  and  furnish,  and  pay  and  satisfy.  In  pursuance  of  the  require- 
ments of  the  decree,  the  unpaid  residue  of  the  purchase  money  agreed  to^be 
paid  for  said  premises  upon  the  bid  and  purchase  made  at  the  master's  sale 
aforesaid;  and  that.  In  consideration  thereof  and  of  such  designation  as 
aforesaid  of  the  said  Norfolk  and  Western  Railroad  Company,  the  said  cor- 
poration thus  formed  under  the  title  of  the  Norfolk  and  Western  Railroad 
Company  should  deliver  to  the  said  Clarence  H.  Clark,  of  Philadelphia,  the 
following  described  securities,  that  Is  to  say:  Certain  general  mortgage 
boufls  of  the  said  Norfolk  and  Western  Railroad  Company  to  the  aggregate 
amount  of  five  million  three  hundred  and  sixty-three  thousand  dollars  (|5,3G3,- 
000),  bearing  interest  as  agreed,  secured  by  a  mortgage  or  deed  of  trust 
covering  the  premises,  property,  and  franchises  so  purchased,  made  to  the 
Fidelity  Insurance,  Trust  and  Safe-Deposit  Company  of  Philadelphia  as 
trustee,  also  one  hundred  and  fifty  thousand  shares  of  full-paid  and  una*- 
sessable  preferred  six  per  cent,  capital  stock  of  the  Norfolk  and  Western 
Railroad  Company,  and  also  thirty  thousand  shares  of  fnll-pald  and  unaa- 
aessable  common  capital  stock  of  the  Norfolk  and  Western  Railroad  Com- 
pany; that  general  mortgage  bonds  of  the  said  Norfolk  and  Western  Rail- 
road Company  to  the  aggregate  amount  of  five  minion  one  hundred  and 
thirty-seven  thousand  dollars  (^,137,000)  should  be  reserved  by  the  company, 
and  used  only  for  the  purpose  of  retiring,  paying,  purchasing,  and  satisfying 
the  nonexlstlng  divisional  securities,  having  lien  or  security  upon  divisions  or 
portions  of  the  property,  roads,  and  franchises  hereby  conveyed,  and  the 
general  mortgage  bonds  of  the  said  Norfolk  and  Western  Railroad  Company 
to  the  aggregate  of  five  hundred  thousand  dollars  ($500,000)  should  be  re- 
tained In  the  treasury  of  the  Norfolk  and  Western  Railroad  Company,  the 
several  mortgage  bonds  thus  to  be  Issued  and  delivered  by  the  said  Norfolk 
and  Western  Railroad  Company  to  be  a  charge  and  be  mortgage  llena  upon 
all  and  singular  the  premises,  property,  and  franchises  hereby  conveyed  to 
the  said  Norfolk  and  Western  Railroad  Company  by  the  master,  In  accord- 
ance with  the  tenor  and  effect  of  the  said  several  bonds  and  the  mortgage 
or  deed  of  trust  so  to  be  given  for  securing  the  same,  and  upon  the  terms  and 
conditions  specified  in  said  mortgage. 

"And  whereas,  the  said  master  made  his  report  to  the  said  conrt  of  the 
sale  made  by  him  as  aforesaid,  and  of  the  proceedings  under  the  decree,  and 
gave  notice  of  said  report  to  the  said  complainants'  solicitors  as  required  by 
the  said  decree,  and  they  having  first  given  such  notice  to  the  purchaser  and 
to  the  defendants'  solicitor,  in  the  said  cause,  as  is  prescribed  by  the  said 
decree  to  be  given  to  the  purchaser,  and  the  complainants'  solicitors  after- 
wards, and  on  the  fourth  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  eighty-one,  presented  the  said  report  of  the  sale  and  of  other  mat- 
ters aforesaid  to  the  said  court,  sitting  In  open  court,  at  a  stated  term  there- 
of, Ijeld  at  the  United  States  circuit  court  room  In  the  city  of  Richmond; 
and  thereupon  the  said  court,  upon  consideration  of  the  aald  report,  and 
with  the  assent  of  the  said  Clarence  H.  Clark,  by  an  order  made  In  the  said 
cause  on  the  said  last-mentioned  day,  confirmed  the  said  report,  and  the 
said  sale  so  as  aforesaid  made  by  the  said  master,  and  further  ordered  and 
directed  that,  npon  the  terms  of  the  sale  made  by  said  master  being  corn- 
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plied  with  by  payment  of  the  unpaid  residue  of  the  porchase  money,  the 
said  Norfolk  &  Western  Railroad  Company  be  deemed  the  purchaser  of  said 
premises,  property,  and  franchises  sold  by  said  master  under  said  decree, 
and  that  'said  master  thereupon,  and  upon  the  form  of  the  deed  being  duly 
approved,  convey  said  premises,  property,  and  franchises  to  the  Korfolk  and 
Western  Railroad  Company,  as  purchaser  thereof. 

"And  whereas,  the  complainants'  solicitors  thereupon  forthwith.  In  pur- 
suance of  the  said  decree,  prepared  and  submitted  to  the  court  a  draft  deed 
of  conveyance  from  the  master  to  the  Norfolk  and  Western  Railroad  Com- 
pany, as  such  purchaser,  and  the  same  has  been  settled  and  approved  in  the 
form  and  tenor  of  this  Indenture. 

"And  whereas,  the  terms  of  the  said  sale  made  by  the  master  have  l>een 
duly  complied  with  on  the  part  of  the  purchaser  from  blm,  and  the  said 
Clarence  H.  Cflark  of  Philadelphia,  by  becoming  party  hereto,  declares  that 
tblB  conveyance  of  the  Norfolk  and  Western  Railroad  Company  Is  made  by 
bis  appointment,  at  his  request,  and  with  his  approval: 

"Now,  therefore,  this  indenture  wltnesseth,  that  the  said  party  of  the  first 
part,  In  order  to  carry  Into  efTect  the  said  sale  so  made  by  him  as  aforesaid 
In  pursuance  of  the  aforesaid  order  made  by  the  court  on  the  fourth  day  of 
April,  eighteen  hundred  and  eighty-one,  and  also  In  consideration  of  the 
premises  and  of  the  said  sum  of  eight  million  six  hundred  and  five  thou- 
sand dollars  ($S,60S,OCIO),  the  money  so  bidden  as  aforesaid  at  the  auction  sale 
made  hy  said  master  being  first  duly  paid  as  ordered  and  directed  by  the 
court,  the  receipt  of  which  Is  hereby  acknowledged,  hath  granted,  bargained, 
sold,  aifd  conveyed,  and  doth  hereby  grant,  bargain,  sell,  and  convey,  unto 
the  said  Norfolk  and  Western  Railroad  Company,  party  of  the  third  part 
that  being  the  name  and  corporate  title  of  the  purchaser  set  forth  In  this 
conveyance  in  pursuance  of  the  statute  of  the  state  of  Virginia  In  that  be- 
half, and  to  the  successors  and  assigns  of  the  said  Norfolk  and  Western 
Railroad  Company  forever,  all  and  slngniltir  the  premises  directed  to  be  sold 
by  the  said  decree,  being  the  franchises  and  property  conveyed  by  the  said 
decree  of  trust  of  September  8tb,  eighteen  hundred  and  seventy-one,  to 
the  complainants  In  the  said  cause  by  the  Atlantic,  Mississippi  and  Ohio 
Railroad  Company  by  way  of  deed  of  trust  or  mortgage,  and  which  are 
described  as  near  as  may  be  In  the  third  paragraph  of  the  said  decree,  as 
follows,  that  Is  to  say:  AH  the  right,  title,  and  Interest  of  the  said  Atlantic, 
Mississippi  and  Ohio  Railroad  Company  In  aud  to  the  franchises  of  the  saTd 
company,  its  entire  line  of  railroad  then  constructed  or  thereafter  to  be  con- 
structed,' In  fact  extending  from  Norfolk,  In  the  state  of  Virginia,  to  Cumber- 
land Gap,  In  the  state  of  Kentucky,  together  with  all  branches  of  the  said 
line  of  railroad  then  constructed  or  thereafter  to  be  constructed,  with  the 
tolls,  incomes,  rents,  Issuee,  and  profits  thereof,  and  all  real  estate,  rights  of 
way,  easements,  fixtures,  rolling  stock  and  machinery,  tools  and  equipments, 
and  all  other  personal  property  thereto  belonging,  and  all  proiterty,  real,  per- 
sonal, or  mixed,  and  all  corporate  powers  and  franchises  belonging  or  apper- 
taining to  the  said  Atlantic,  Mississippi  and  Ohio  Railroad  Company  then 
possessed  by  the  said  company,  or  thereafter  to  be  acquired  by  the  said  com- 
pany. Including  everything  contained  In  the  inventory  of  the  receivers  In 
the  said  cause,  and  not  heretofore  disposed  of  In  the  business  of  managing 
the  said  property  and  running  the  said  road,  and  Including  also  all  additions 
to  the  said  property  and  premises  made  by  the  said  receivers;  and  also  all 
railroad  supplies  which  the  said  receivers  had  on  hand  at  the  time  of  said 
sale,  or  acquired  thereafter  before  the  delivery  of  the  possession  of  the 
premises  hereby  granted  to  the  said  party  of  the  third  part.  In  so  far  as  the 
same  still  remains  unconaumed  and  In  their  possession  or  control:  and  In- 
cluding all  the  properties,  franchises,  rights,  privileges,  and  things  whatso- 
ever which  by  the  said  decree  were  directed  to  be  included  in  the  sale  made 
by  the  master  thereunder:  to  have  and  to  hold,  all  and  singular,  and  premises, 
properties,  franchises,  rights,  privileges,  and  things  alMve  mentioned  and  de- 
scribed, and  hereby  conveyed,  or  Intended  so  to  be,  unto  the  said  party  ot 
the  third  part,  and  Its  successors  and  assigns,  forever,  subject,  nevertheless, 
to  the  liens  upon  the  said  premises  prior  to  the  said  deed  of  trust  of  Sep- 
tember Otb,  1871,  as  ascertained  by  the  said  decree,  and  existing  at  the  time 
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of  tho  said  salt-  and  of  this  conveyance,  and  subject  also  to  all  listing  con- 
tracts luade  by  the  said  receivers  under  the  authority  of  the  said  court,  a 
t!tatement  of  which  has  been  given  by  them  to  the  said  master,  and  appears 
by  the  said  report  of  sale,  and  to  all  such  contracts  made  by  said  -  receivers 
since  the  date  of  said  sale,  said  road  since  the  date  of  said  sale  having  been 
run,  and  said  property  operated  and  managed,  by  the  receivers,  OD  acoonnt  of 
and  for  the  benefit  of  the  purchasers,  and  subject  also  to  any  liability  estab- 
lished, or  that  may  be  hereafter  established,  against  the  said  receivera,  grow- 
ing out  of  any  acts  done  by  them  In  their  capacity  of  receivers,  and  all  the 
foregoing  Uabilitles  on  contract  or  otherwise  sljall  be  and  remain  a  Hen  on 
said  premises  till  the  same  are  duly  discharged. 

"In  witness  whereof,  the  said  party  of  the  first  part,  as  such  master  In 
chancery,  hath  hereto  set  his  hand  and  seal,  the  day  and  year  first  above 
written;  and  the  said  Clarence  H.  Clark  also  sets  his  band  and  seal  hereto, 
as  naming  the  Norfolk  and  Western  Railroad  Company  as  the  corporation 
to  whom  the  conveyance  is  to  be  made,  and  as  declaring  that  the  convey- 
ance is  so  made  by  his  appointment,  at  his  request  and  with  bis  approvaL 

•• .  [Seal.] 

" .  [SeaLl 

"Sealed  and  delivered  In  the  presence  of ." 

And,  the  said  draft  deed  of  conveyance  having  been  duly  considered  by 
this  court,  the  same  is  now,  and  hereby,  settled  and  approved.     And  It  is 
hereby  further  ordered,  adjudged,  and  decreed  that  the  said  master,  Matbew 
F.  Pleasants,  when  aud  so  soon  as  the  balance  of  said  purchase  money 
mentioned  In  said  report  of  sale  shall  have  been  paid  as  hereinafter  provided. 
shall  make,  execute,  and  deliver  a  deed  of  conveyance  In  the  form  aforesaid 
to  the  Norfolk  and  Western  Railroad  Company,  being  the  name  of  tbe  cor- 
poration designated  as  purchaser  by  said  Clark,  to  whom  said  property  was 
sold,  as  set  forth  in  said  draft  deed  of  conveyance.    And  it  Is  fnrtlier  ordered 
that  the  purchaser,  on  or  before  the  3d  day  of  May,  1881,  pay  the  balance 
<rf  said  purchase  money  over  and  above  the  one  hundred  tboosand  dollars 
paid  at  the  time  said  property  was  bid  off  at  said  sale,  as  follows,  to  wit: 
Fiye  millions  of  dollars  thereof  into  the  Union  Trust  Company,  of  tbe  city         | 
of  New  Tork,  subject  to  the  order  of  this  court  in  this  cause;   and  three  mil-         I 
Hon  two  hundred  dollars  thereof  into  the  Fidelity  Insurance,  Trust  and  Safe-        { 
Deposit  Company  of  Philadelphia,  subject  to  the  order  of  this  court  In  this        ; 
cause;    and  the  remainder  of  said  purchase  money  (except  the  one  hundred        ' 
thousand  dollars  now  deposited  in  the  Planters'  National  Bank  of  Richmond),        | 
amounting  to  three  hundred  and  five  thousand  dollars,  shall  be  paid  by  the        i 
purchaser  into  tbe  National  Exchange  Bank    of  Norfolk,   Virginia,    subject        ' 
to  tbe  order  of  this  court  In  this  causer  and  the  said  purchaser  shall  take        | 
duplicate  certificates  of  deposit  of  said  trust  companies  and  of  said  National        i 
Exchange  Bank  of  Norfolk,  and  deliver  the  same  to  the  said  master,  irtto        ' 
shall  safely  keep  one  set,  and  deliver  the  same  into  this  court,  and  the  other        I 
set  said  master  shall  deliver  to  the  complainants'  solicitors.     And  it  Is  far- 
ther ordered  that  upon  the  delivery  as  aforesaid  of  said  duplicate  certificates 
to  the  said  master  for  the  whole  amount  of  said  purchase  money,    to  wit, 
for  the  sum  of  eigbt  million  six  hundred  and  five  thousand  dollars,  leas  one 
hundred  thousand  dollars  now  deposited  In  the  Planters'  National   Bank  of 
Richmond,  the  said  master  forthwith  execute  and  deliver  said  deed   to  the 
purchaser;    and  thereupon  the  possession  of  the  premises  and  property  set 
out  in  said  decree  and  report  of  sale  shall  vest  In  the  Norfolk  and  Western 
Railroad  Company,  the  grantee  named  by  said  Clarence  H.  Clark,  who  wu 
the  highest  bidder  at  said  sale,  as  the  corporation  to  \^Ich  said   convey- 
ance should  be  made;  and  tbe  receivers  shall  thereupon  hand  over  and  deliver 
the  said  premises  and  property  to  tbe  said  Norfolk  and  Western  Raili«ad 
Company.  Hugh  L.  Bond,  Circuit  Jadge 

Richmond,  April  4, 1881.  Bo.  W.  Hughes,  District  Judge. 

Decree  for  Payment  of  Complainants'  Claim. 
Upon  reading  and  filing  the  special  report  of  Charles  L.  Perkins  and  M. 
F.  Pleasants,  master,  bearing  date  this  day,  showing  tbe  amount  of  bonds 
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and  conpoifs  outetandtng  secured  by  the  mortgage  or  deed  of  tmst  to  tbe 
complainant  mentioned  in  tbe  final  decree  herein,  and  by  whom  the  same 
are  held  as  far  aa  ascertained  by  them,  and  the  amounts  due  for  principal 
and  interest  thereon  to  this  date,  it  is,  on  motion  of  the  complainants'  so- 
licitors, ordered:  That  nlnety-flve  per  cent  of  the  principal  of  said  bonds, 
and  the  entire  amount  of  the  interest  accrued  thereon  since  the  Ist  day  of 
April,  1881,  to  the  8d  day  of  May,  1881,  and  the  entire  amount  due  upon 
the  coupons  and  interest  thereon  to  the  8d  day  of  May,  1881,  as  stated  In 
said  rei>ort,  be  paid  at  once  out  of  the  purchase  money  this  day  paid  into 
court  by  the  purchasers;  and  that  Charles  L.  Perkins  be,  and  he  is  hereby, 
appointed  a  special  master  to  superintend  such  payment,  and  to  receive  and 
cancel  the  said  coupons  as  paid,  and  to  stamp  upon  said  bonds  the  said 
payment  of  nlnety-flre  per  cent,  when  made.  That  upon  delivery  to  said 
master  for  cancellation  of  the  coupous,  and  upon  presentation  to  him  of  tbe 
bonds  held  by  It,  as  stated  in  said  report,  the  Union  Trust  Company  of  New 
York,  out  of  the  moneys  held  by  it  subject  to  the  order  of  the  court  in  this 
cause,  apply  and  pay  to  the  owners  of  said  bonds  and  conpons,  respectlTeiy, 
nlnety-flve  per  cmt.  of  the  principal  of  said  bonds  held  by  it,  to  wit,  5,452 
bonds,  of  one  thousand  dollars  each,  and  the  entire  amount  of  the  interest 
accrued  thereon,  from  tbe  1st  day  of  April,  1881,  to  the  third  day  of  May, 
1881,  and  also  liie  entire  amount  due  for  orinclpal  and  Interest  to  the  third 
day  of  May,  1881,  upon  said  conpons  held  by  It  as  stated  in  said  report; 
and  thereupon  the  said  master  receive  and  cancel  said  coupons  as  paid,  and 
deposit  the  same  in  the  office  of  the  clerk  of  this  court  at  Richmond,  and 
stamp  upon  each  of  said  bonds  the  following  words:  "Ninety-five  per  cent 
of  the  principal,  and  all  the  interest  due  upon  this  bond,  paid  this  — i — 

day  of  ,  188-,  by  the  order  of  the  United  States  circuit  court  for  the 

Bastem  district  of  Virginia,  dated  May  3d,  1881,  in  the  suit  of  Barlow  and 
Duncan,  surviving  trustees,  against  the  Atlantic,  Mississippi  and  Ohio  Kail- 
road  Company  and  others.  Charles  L.  Perkins,  Special  Master."  That  In 
like  manner,  upon  the  delivery  to  said  master  for  cancellation  by  the  several 
firms  of  Morton,  Bliss  &  Co.,  Clarke,  Post  &  Martin,  and  Knautb,  Nachod 
tc  Knbne,  of  the  coupons  held  by  those  firms,  respectively,  as  shown  by 
said  report  at  tbe  office  of  said  Union  Trust  Company,  and  upon  the  written 
order  and  direction  of  the  said  master,  the  Union  Trust  Company,  out  of 
the  moneys  held  by  it  subject  to  the  order  of  the  court  In  this  cause,  pay 
to  said  firms,  respectively,  the  entire  amount  due  for  principal  and  interest 
to  the  third  day  of  May,  1881,  upon  the  said  coupons  held  by  the  said  firms 
respectively,  as  stated  in  said  report,  amounting  to  the  sum  of  $18,300.52  to 
said  Morton,  Bliss  &  Co.,  $21,911.41  to  said  Clarke,  Post  &.  Martin,  $44.70  to 
■aid  Knautb,  Nachod  &  Kuhne;  and  that  said  master  cancel  and  deposit 
said  coupons  as  tbe  same  are  paid  In  like  manner  as  directed  in  the  case  of 
those  held  by  the  Union  Trust  Company.  And  it  Is  further  ordered  that  the 
said  Charles  L.  Perkins,  as  special  master,  give  the  public  notice  by  adver- 
tisement to  be  inserted  In  such  newspapers,  and  for  such  periods  as  he  shall 
deem  advisable,  that  the  owners  and  holders  of  the  other  bonds  and  coupons 
outstanding  secured  by  said  mortgage  or  deed  of  trust  are  required  to  pre- 
sent the  same  for  payment  to  him  at  his  office  In  the  city  of  New  York,  and 
ttot  Interest  on  the  same  has  this  day  ceased;  and  It  is  further  ordered  that 
upon  the  presentation  to  said  master  of  such  outstanding  bonds  for  stamping, 
and  of  such  outstanding  coupons  for  cancellation,  at  the  office  of  the  Union 
Trust  Company,  the  said  company,  upon  the  written  order  and  direction  of 
said  master,  pay  to  the  owners  and  holders  thereof,  respectively,  ninety-five 
per  cent  of  the  principal  of  said  bonds,  and  all  the  interest  accrued  there- 
on from  the  1st  day  of  April,  1881,  to  the  3d  day  of  May,  1881,  and  stamp 
the  same  upon  said  bonds  as  aforesaid,  and  the  entire  amount  due  for  prin- 
cipal and  interest  upon  said  coupons  to  the  3d  day  of  May,  1881,  and  cut 
off  and  cancel  the  same  In  the  manner  hereinbefore  directed  In  respect  to 
the  other  coupons.  And  It  Is  further  ordered  that,  to  enable  the  Union  Trust 
Company  to  make  tbe  said  payments,  the  complainants'  solicitors  take  and 
deliver  forthwith  to  said  trust  company  the  certificates  of  deposit  this  day 
paid  Into  court  viz.  five  mUllons  of  dollars  issued  by  the  said  trust  company, 
and  tbre*  million  two  hundred  dollars  issued  by  tbe  Fidelity  Insurance,  Trust 


Digitized  by 


Google 


B52  88  FBDBRAL  REPORTER. 

and  Safe-Deposit  Company  of  Philadelphia,  aH  of  which  haTe  been  made 
payable  to  said  TTnlon  Trust  CJompany,  to  be  held  by  it  subject  to  the  order 
of  this  court  in  this  cause,  and  take  from  the  said  Union  Trust  Company  a 
proper  certificate  therefor.  Hugh  L.  Bond,  Circuit  Judge. 

Norfolk,  May  8, 1881.  Bo.  W.  Hughes.  DUtrlct  Judge. 

Decree  for  Compensation  of  Mortgage  Trustees. 

Upon  further  consideration  of  the  petition  of  the  plaintiffs,  trustees,  pray- 
ing for  an  allowance,  &c.,  tiled  the  8d  day  of  May,  1881,  it  is  ordered  by  the 
court  that  a  commission  of  two  per  cent  upon  the  amount  of  the  sale  of  the 
property  and  franchises  of  the  defendant  company  be,  and  the  same  is  here- 
by, allowed  to  them  In  fall  payment  of  all  their  expenses,  disbursements, 
and  services  in  the  condnct  of  this  suit,  out  of  which  sum  thus  allowed  a  rea- 
sonable and  proper  f ee  is  to  t>e  paid  to  M.  F.  Pleasants,  Esq.,  master,  who 
made  said  sale;  and  the  said  allowance  is  to  be  credited  by  the  sum  of  one 
hundred  thousand  dollars  already  paid  to  said  trustees  under  former  order* 
of  this  court  And  It  is  further  ordered  that  the  Union  Trust  Company  of 
New  York,  upon  presentation  of  a  certified  copy  of  this  order,  do  pay  to  W. 
D.  Shipman,  Esq.,  solicitor  for  the  surrlving  trustees,  plaintiffs,  SuH,  the  sun 
of  seventy-two  thousand  and  ten  dollars  ($72,010). 

Hugh  L.  Bond.  Circuit  Judge. 

Richmond,  June  2, 1881.  Bo.  W.  Hughes,  District  Judge. 

Decree  Distributing   Balance  in  Court   after  Satisfaction  of  the  Mortgage 

Debt 

And  now,  March  IS,  1882,  this  cause  came  on  to  be  beard  on  motion  for 
transfer  of  balance  of  funds  In  hands  of  the  receivers  February  10,  1881,  and 
the  distribution  of  balance  of  proceeds  of  sale  of  the  mortgaged  premises; 
and  it  appearing  by  the  report  of  Charles  L.  Perkins,  special  master,  that  the 
remaining  bonds  mentioned  In  the  report  of  M.  F.  Pleasants  and  CHiarles  L. 
Perkins,  special  masters,  filed  May  3,  1881,  to  wit,  $273,550,  with  interest 
thereon  at  the  rate  of  three  per  cent,  from  the  3d  day  of  May,  1881,  to  wl;. 
$4,445.19,  have  been  paid  out  of  the,  purchase  money  heretofore  paid  ints 
court  by  the  purchaser,  under  the  'direction  of  said  Charles  L.  Peridns, 
special  master,  except  one  bond  and  certain  coupons  which  are  still  outstand- 
ing; and  It  also  appearing  that  the  purchase  of  the  claim  of  the  state  of 
Virginia  secured  by  the  mortgage  dated  December  22,  1870,  by  the  Norfolk 
and  Western  Railroad  Company,  has  been  ratified  by  the  general  assembly 
of  the  said  commonwealth;  and  the  Norfolk  and  Western  Railroad  Company, 
claimant  of  the  said  funds  in  the  hands  of  the  receivers  as  purchaser  under 
the  terms  of  the  decree  and  deed  of  conveyance,  and  whose  light  thereto  was 
reserved  by  the  terms  of  the  decree  of  May  3,  1881,  and  also  as  assignee  of 
the  claim  of  the  state  of  Virginia  of  its  claim  secured  by  the  mortgage  of 
December  22,  1870,  consenting  to  this  decree;  and  it  further  appearing  that 
many  of  the  owners  of  the  claims  for  labor  and  supplies  are  resident  upon  the 
line  of  the  said  Norfolk  and  Western  Railroad,  and  that  said  company  is  the 
owner  by  assignment  of  a  majority  of  the  said  claims,  and  is  entitled,  either 
as  purchaser  of  mortgaged  premises  at  the  sale  of  February  10,  18S1,  or  as 
assignee  of  the  claim  of  the  state  of  Virginia,  to  the  surplus,  if  any,  of  the 
proceeds  of  sale,  and  of  the  net  earnings  In  the  hands  of  the  receivers:  It 
Is  therefore  ordered,  adjudged,  and  decreed  that  the  balance  of  the  said  pro- 
ceeds of  sale,  and  the  funds  In  the  hands  of  the  receivers.  Including  the 
special  deposit  of  forty-five  thousand  dollars  in  the  Exchange  National  Bank 
of  Norfolk,  together  with  all  the  accretions  of  interest  be  paid  over  to  cald 
Norfolk  and  Western  Railroad  Company,  upon  the  special  trust  however, 
that  out  of  the  said  funds  the  said  Norfolk  and  Western  Railroad  Company 
shall  and  will  pay  the  prlnclpnl  of  mortgage  ttond  No.  2,662,  and  all  outstand- 
ing coupons  mentioned  in  the  report  of  Charles  L.  Perkins  and  M.  F.  Fleas- 
ants,  as  special  masters,  of  Mny  3,  1881,  with  interest  to  May  3.  18S1.  upon 
presentation,  and  shall  and  will  also  pay  to  the  lawful  owners  and  holders  of 
claims  for  labor  and  supplies  the  principal  of  said  claims,  with  Interest  to 
the  6th  day  of  June,  1876,  in  full  settlement  and  discharge  thereof;  and  John 
8.  Wise  is  hereby  ap[K>lnted  special  master  commissioner  to  supertotead  th« 
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:)aym«nt  of  said  claims,  and  his  certificate  of  approval  shall  be  a  safflclent 
(varrant  for  such  payment;  but  In  case  of  dispute  as  to  the  validity  of  a 
:-laini  which  shall  be  presented,  or  as  to  the  title  of  the  holder,  the  same  may 
t>e  brought  to  the  attention  of  the  court  summarily  by  motion,  Jurisdiction  of 
the  cause  being  hereby  specially  retained  for  that  purpose,  and  the  surplus, 
tf  any,  shall  be  taken  and  received  by  the  Norfolk  and  Western  Railroad 
Ck>mpany  on  account  of  its  claims  as  assignee  of  the  commonwealth-  of  Vir- 
ginia, or  of  labor  and  supply  claims,  or  as  purchasers.  And  it  is  further 
ordered  that  tbe  clerk  of  this  court  do  check  upon  the  Exchange  National 
Bank  of  Norfolk,  in  favor  of  the  Norfolk  and  Western  Railroad  Company, 
for  the  sum  of  two  hundred  and  forty-five  thousand  two  hundred  and  six 
44/100  dollars,  upon  the  Union  Trust  Ck>mpany  for  the  sum  of  twenty-nine 
tbousand  nine  hundred  and  twenty-four  37/100  dollars;  and  that  the  receiv- 
ers do  pay  over  to  tbe  Norfolk  and  Western  Railroad  Company  the  balance 
of  the  funds  In  their  hands  after  tbe  deduction  of  the  allowances  this  day 
made.  Hugh  L.  Bond,  Circuit  Judge. 

Norfolk,  March  18,  1882.  Ro.  W.  Hughes,  District  Judge. 

Decree  Discharg^lng  Receivers. 

This  canse  came  on  again  this  day  to  be  heard,  and  it  appearing  to  the 
court  that  Charles  L.  Perkins  and  Henry  Fink,  who,  by  the  order  and  decree 
of  this  court,  entered  herein  on  the day  of  July,  1876,  were  Jointly  ap- 
pointed receivers  in  this  cause,  have  fully  discharged  to  tbe  satisfaction  of 
the  court  all  and  singular  the  duties  enjoined  upon  them  as  such  receivers  by 
the  said  order  and  decree,  and  all  subsequent  orders* and  decrees  herein 
entered,  and  that  their  accounts  down  to  this  time  have  been  duly  allowed 
by  M.  F.  Pleasants,  Esq.,  master,  to  whom  the  same  were  referred,  which 
said  accounts  have  been  approved  and  confirmed  by  the  court;  and  it  further 
appearing  that  they  have  turned  over  and  delivered  up  all  the  property  and 
moneys  in  their  possession  and  custody  as  such  receivers,  as  required  by 
tbe  final  decree  and  subsequent  orders  entered   in  this  cause:     Now,   on 
motion  of  Legb  R.  Page,  Bsq.,  counsel  for  said  receivers,  it  Is  ordered,  ad- 
Judged,  and  decreed  that  the  said  receivers,  and  each  of  them,  l>e,  and  they  are 
bereby,  finally  discharged  from  their  said  receivership,  and  from  all  account- 
ability and  liability  as  such  receivers;  and  it  is  further  ordered  and  decreed 
that  the  bonds  given  and  filed  by  said  receivers,  severally,  for  the  faithful 
discbarge  of  their  duties  In  the  premises  respectively,  to  wit,  the  bond  of  the 
said  Charles  L.  Perkins,  executed  on  the  8th  day  of  June,  1876,  with  Richard 
T.  Wilson  and  Edward  Cooper  as  his  securities,  filed  and  approved  by  the 
court  on  the  12th  day  of  June,  1876,  and  the  bond  of  the  said  Henry  Fink, 
executed  on  the  7th  day  of  June,  1876,  with  Thomas  L.  Boeock  and  Charles 
W.  Statham  as  his  securities,  filed  and  approved  by  the  court  June  12,  1876, 
be,  and  the  same  are  hereby,  vacated  and  annulled;  and  the  clerk  of  this 
court  is  hereby  directed  to  deliver  up  the  said  bonds  to  the  said  receivers, 
respectively,  for  cancellation.  Hugh  L.  Bond,  Circuit  Judge. 

Richmond,  March  17, 1882.  Ro.  W.  Hughes,  District  Judge. 


THE   M.   F.   PARKBR.1 

<Dlstrict  Court,  E.  D.  Virginia.     July  24,  1880.) 

BsTOPPUii— Rbpairihg  Vessel— Statb»|ent  ab  to  Cost. 

One  desiring  to  buy  a  vessel  asked  a  ship  carpenter  for  an  estimate 
of  what  he  would  charge  for  putting  her  in  thorough  repair,  and  was 
told  the  cost  would  be  $160.  On  tbe  fattb  of  this  statement  he  iMught 
the  vessel  for  $316.    When  the  repairs  were  completed,  tbe  ship  car- 

1  This  case  has  been  heretofore  reported  in  5  Hughes,  191,  and  Is  now  pub- 
lished In  this  series,  so  as  to  include  therein  all  circuit  and  district  court 
cases  elsewhere '  reported  which  have  been  inadvertently  omitted  from  tbe 
Federal  Reporter  or  the  Federal  Oases. 
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penter  presented  a  bill  wblcta,  exdadlng  extra  work  specially  agreed 
upon,  amounted  to  about  $300.  Beld  that,  while  there  was  no  express 
contract  that  the  work  sbould  be  done  for  $160,  yet,  under  the  circnm- 
stances,  the  repairer  should  be  beld  estopped  to  claim  more  than  the 
original  estimate. 

The  evidence  shows  the  following  case: 

Hie  schooner  was  about  to  be  sold.  The  present  owner,  Parker,  got  Seed, 
one  of  the  libeling  firm,  to  examine  the  vessel,  and  let  him  know  what  be  could 
put  her  In  good  sailing  condition  for.  Seed  went  upon  the  vessel,  made  the 
examination,  and  reported  to  Parker  that  the  cost  would  be  $150.  Afterwards 
Parker  asked  Seed  to  make  another  examination,  and  say  what  he  could  put 
the  vessel  in  good  condition  for.  Seed  again  reported  that  it  would  cost  $150. 
Parker  then  bought  the  vessel  at  the  price  of  $315.  After  doing  so,  he  brought 
her  to  libelants'  shipyard,  and  ordered  them  to  put  her  in  condition,  but 
again  asked  what  the  cost  would  be,  and  was  again  told  that  It  would  be 
$150.  On  this  occasion,  Parker  called  Rowley,  a  witness,  up,  and  said.  "I 
want  you  to  witness  that  Seed  Is  to  do  this  work  lor  $160."  Rowley  testified 
that  Seed  said  in  reply,  "I  would  rather  do  It  by  the  dajr's  work,"  and  pointed 
to  another  vessel  at  or  near  his  yard,  saying,  "niat  Is  my  last  piece  of  job 
work."  He  said,  however,  to  Parker,  "If  it  comes  to  less  than  $150,  done 
by  the  day's  work,  you  shall  have  the  benefit  of  it."  Parker  Insists  in  his  tes- 
timony that  it  was  the  understanding  that  the  work  was  to  be  done  by  the 
Job  for  $150.  After  the  work  was  completed.  Seed  presented  a  bill  for  $356.22. 
which  Parker  refused  to  pay.  It  is  in  evidence  that,  while  the  work  was  going 
on,  Seed  said  to  Parker,  who  was  often  about  the  vessel,  that  "the  bill  would 
run  a  little  over."  There  is  no  proof  that  any  other  work  was  done  than 
was  contemplated  at  the  beginning,  except  some  extra  ironing  and  work  in- 
cidental thereto,  part  of  the  iron  for  which  was  furnished  by  Parker;  and 
it  is  admitted  that  the  extra  work,  if  it  had  been  wholly  done  by  Seed,  was 
worth  not  more  than  $50  or  $60.  Otherwise,  the  libelants  produced  no  evi- 
dence affording  any  explanation  of  the  discrepancy  between  their  estimate 
of  $160  furnished  to  Parker  before  the  work  was  undertaken  and  their  bni 
for  $366.22,  or  183  per  cent  greater,  given  after  it  was  done.  The  owner. 
Parker,  showed  payments  to  the  amount  of  $66.45,  which  are  to  be  credited 
on  the  bill  of  the  libelants.  After  the  libelants  presented  their  bill  to  Parker, 
he  ofTered  to  compromise  by  allowing  $60  In  addition  to  the  estimated  $15!),— 
that  is  to  say,  to  pay  $210;  but  the  offer  was  rejected,  and  the  vessel  w«a 
libeled  for  the  whole  sum  of  $366.22. 

Starke  &  Martin,  for  libelants. 
Sharp  &  Hughes,  for  respondent. 

HUGHES,  District  Judge.  I  think  that  it  is  pretty  dear  from  the 
evidence  that  Parker  thought  the  job  was  to  be  done  for  $150,  and 
that  Seed  tliought  it  was  to  be  done  by  the  job.  As  the  minds  of 
the  two  did  not  meet,  I  cannot  treat  the  case  as  one  of  contract  for 
the  specific  sum  of  |150.  Nor  do  I  feel  at  liberty  to  treat  the  claim 
of  the  libelants  as  one  purely  of  quantum  meruit  or  quantum  valebaL 
A  vessel  worth  f300  was  about  to  be  sold.  A  man  ignorant  of  the 
cost  of  putting  her  in  a  proper  state  of  repair,  and  thinking  of  buying 
her,  applied  to  a  firm  who  were  in  the  habit  of  undertaking  and  exe- 
cuting such  work,  not  merely  for  an  opinion  as  to  what  it  wonid  cost 
to  make  the  repairs,  but  for  an  estimate  of  what  they  themselves 
would  make  the  repairs  for.  The  firm  gave  that  estimate.  There- 
upon the  vessel  was  purchased, — purchased,  of  course,  on  the  hypoth- 
esis that  it  would  cost,  when  ready  for  service,  f450.  The  m&k 
who  made  the  estimate  were  then  employed  to  do  the  woric,  and, 
without  offering  any  proof  to  explain  the  discrepancy,  a  bill  was,  in 
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course  of  time,  presented  for  f356 ;  so  that  the  purchaser  found  the 
cost  of  the  vessel  to  be  |656,  not  much  less  than  double  what  he  ex- 
pected it  to  be  when  he  made  his  investment  in  that  piece  of  property. 
Now,  a  property  which  might  be  desirable  and  profitable  at  a  cost  of 
f450  might  be  very  undesirable  and  very  unprofitable  at  a  cost  of 
nearly  double  that  amount;  and  Mr.  Seed,  an  expert  in  the  building 
and  repairing  of  vessels,  has  probably  subjected  Mr.  Parker  to  serious 
pecuniary  inconvenience  and  loss,  either  in  first  misleading  him  by  a 
false  estimate  of  the  cost  of  repairing  his  vessel,  or  else  in  charging 
him  more  than  double  the  amount  which  the  repairs  ought  to  have 
cost.  It  seems  to  me  that  this  is  a  claim  contrary  to  equity  and 
good  conscience.  If  it  is  not  a  case  in  every  technical  particular  of 
estoppel  in  equity,  or  estoppe}  in  pais,  which  I  think  it  is,  it  is  a  case 
presenting  too  strong  an  equity  in  behalf  of  the  owner  of  the  vessel 
to  be  disregarded  by  the  court.  If  any  reasonable  explanation  had 
been  given  by  the  libelants  of  the  excess  of  their  present  claim  over 
their  previous  estimate,  the  duty  of  the  court  to  allow  the  claim  might 
have  been  made  clear,  but  none  is  given  or  att^npted.  The  court  is 
reduced  to  the  dilemma  of  treating  the  estimate  as  the  result  of  gross 
and  injurious  negligence  or  misrepresentation,  or  else  of  treating  the 
claim  exhibited  witii  the  libel  as  grossly  excessive.  I  feel  bound  to 
hdd  the  libelants  to  their  estimate,  with  a  liberal  allowance  for  the 
extra  work,  which  I  will  put  at  |60.  A  decree  may  be  taken  for  (210, 
less  the  |56.46  before  mentioned;  each  party  to  pay  his  own  costs. 


In  re  WES.«!ON.» 

(District  Court,  E.  D.  Virginia.     May,   t881.) 

BANKRUPTOT—DncHAROE— Failure  to  Plead. 

A  discharge  In  bankruptcy  must  be  pleaded  affirmatively  In  a  proceed 
ing  by  scire  facias  to  revive  a  Judgment  as  well  as  la  an  original  suit, 
and  the  failure  of  the  bankrupt  to  appear  and  set  up  bis  discbarge  In  such 
a  proceeding  deprives  him  of  the  benefit  thereof. 

In  Bankruptcy. 

This  was  a  petition  filed  by  a  discharged  bankrupt  to  enjoin  the 
sheriff  from  proceeding  under  an  execution  issued  on  a  judgment 
recovered  in  a  state  court  just  prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  which,  after  becoming  dormant,  was  revived  by  scire 
facias.  The  writ  of  scire  facias  had  been  served  on  the  defendant, 
but  he  entered  no  appearance  or  defense. 

HUGHES,  District  Judge.  A  discharge  in  bankruptcy  must  be 
pleaded  aflQxmatively,  just  as  infancy,  coverture,  or  any  ottier  special 
defense  to  a  debt  must  be  pleaded.  This  is  not  only  so,  as  to  an 
original  suit  on  a  bond  or  other  obligation,  but  it  is  so  as  to  any  subse- 
quent proceeding  to  revive  a  judgment.     The  bankrupt  in  this  case, 

1  This  caa«  haa  been  heretofore  reported  in  4  Hughes,  522.  and  is  now  pub- 
lished in  this  series,  so  aa  to  Include  therein  all  circuit  and  district  court 
casus  elsewhere  reported  which  have  l>een  inadvertently  omitted  from  the 
Federal  Reporter  or  the  Federal  Cases. 
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having  neglected  and  failed  to  enter  the  plea  of  bankrnpt(7  in  the 
proceeding  for  revival,  or  to  suggest  his  bankruptcy  in  the  original 
suit,  has,  as  to  King's  judgment  against  him,  lost  by  his  own  laches 
the  benefit  of  his  discharge  in  bankruptcy,  and  the  judgment  on  scire 
facias,  as  well  as  the  lien  of  the  fieri  facias,  is  good  against  him. 
Courts  cannot  be  expected  to  help  those  who  sleep  on  their  rights. 
The  injunction  must  be  denied. 


UNITED  STATES  v.  ONE  PACKAGE  OF  DISTILLED  SPIBIT& 

(District  Court,  S.  D.  Illinois.     April  4, 18»a) 

i.  Internal  Rbtbnuk— Power  op  Commissioner. 

Rev.  St.  §  3240,  which  provides  that  the  commissioner  of  Internal  rev- 
enue may  prescribe  rules  and  regrulatlons  to  secure  a  uniform  and  correct 
system  of  inspection,  weighing,  marking,  and  gauging  of  spirits,  does 
not  empower  the  commissioner  to  require  an  additional  mark  nt>on  a 
package  of  distilled  spirits  in  the  event  of  a  reduction  In  proof  or  volume, 
so  as  to  make  the  absence  of  it  a  forfeitable  offense  under  Rev.  St  {  3288, 
as  not  "having  thereon  such  mark  and  stamp  required  therefor  by  law," 
where  the  statutes  neither  prohibit  such  reduction  nor  provide  for  any 
additional  marks  in  the  event  It  is  so  reduced. 

2.  Same— Evidence. 

Mere  evidence  that  the  contents  as  to  volume  and  proof  does  not  con- 
form to  the  volume  and  proof  as  marked  on  the  package,  without  more, 
falls  to  make  a  prima  facie  case  for  seizure  or  forfeiture. 

J.  Otis  Humphrey,  U.  S.  Diet  Atty. 

W.  M.  Hough,  Stuart  Brown,  and  Logan  Hay,  for  claimant. 

ALLEN,  District  Judge.  A  proceeding  to  forfeit  a  package  of  dis- 
tilled spirits,  under  section  3289,  Rev.  St.  U.  S.,  as  not  "having  thereon 
each  mark  and  stamp  required  therefor  by  law."  The  package  in 
question  bore  stamps  and  marks  indicating  that  it  was  entered  into 
bond  December  23,  1891,  containing  48  wine  gallons  of  100  per  cent, 
proof;  was  withdrawn,  and  tax  paid,  April  2,  1896,  containing  36^ 
wine  gallon^  of  107- proof;  and,  being  gauged  by  a  revenue  officer 
at  Cairo,  111.,  in  December,  1896,  and  found  to  contain  33^  w^ine 
gallons  of  101  per  cent,  proof,  was  seized  for  forfeiture.  The  plain- 
tiff proved  these  facts,  and  introduced  evidence  tending  further  to 
show  that  the  change  between  the  condition  of  the  spirits  at  the  time 
of  tax  payment  and  its  condition  at  the  time  of  seizure  could  not 
Jiave  occurred  from  natural  causes  alone,  but  witnesses  for  the  plaintiff 
testified  on  cross-examination  that  the  change  could  have  been  oc- 
casioned by  the  addition  of  about  two  gallons  of  water,  after  allowing 
for  an  evaporation  of  about  three  gallons  of  spirits  and  a  loss  of  a 
gallon  and  a  half  by  leakage  or  removal.  Plaintiff  further  introduced 
in  evidence  a  regulation  of  the  commissioner  of  internal  revenue  to 
the  effect  that  distillers  or  wholesale  liquor  dealers  may  reduce  to 
their  original  proof,  by  the  addition  of  distilled  water,  such  distilled 
spirits  as  have  increased  in  proof  in  the  distillery  warehouse,  provided 
they  do  so  in  the  presence  of  a  United  States  ganger,  and  put  a  mark 
upon  the  stamp  head  of  the  package,  indicating  that  it  had  been  so 
reduced.  With  the  further  evidence  that  no  such  mark  appeared 
noon  the  cask  in  Question,  the  ~'aintifif  rested.     Thereupon  the  claim 
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ant  demurred  to  the  evidence,  moved  that  the  information  be  dis- 
missed, and  the  package  ordered  released  to  him.  The  demurrer 
raised  the  qnestion  whether  evidence  alone  of  a  diminution  in  volume 
or  proof  of  distilled  spirits  in  a  cask  which  had  originally  been  proper- 
ly tax  paid,  marked,  and  stamped,  and  which  still  retains  all  the  orig- 
inal marks  and  stamps,  is  sufficient  to  make  a  prima  facie  ease  for 
forfeiture. 

In  quite  a  line  of  decisions  the  courts  of  the  United  States  have 
held  that  the  addition  of  water  or  sugar  to  a  package  of  distilled  spir- 
its on  which  the  tax  has  been  properly  paid  (either  of  which  will 
have  the  effect  to  reduce  the  proof  of  the  spirits)  is  no  violation  of 
law,  and  does  not  work  a  forfeiture  of  the  spirits.     U.  S.  v.  Thirty-Two 
Barrels  Distilled  Spirits,  5  Fed.  188;   Three  Packages  of  Distilled 
Spirits,  14  Fed.  569;    U.  S.  v.  Bardenheier,  49  Fed.  846;    U.  S:  v. 
Sixty-Four  Packages  of  Distilled  Spirits,  51  Fed.  191;    U.  S.  v. 
Fourteen  Packages  Distilled  Spirits,  14  C.  C.  A.  220,  66  Fed.  984. 
Witnesses  have  testified  that  there  is  a  continuing  variation  in  both 
the  volume  and  proof  of  spirits,  from  the  marks  and  stamps  upon  the 
package,  resulting  alone  from  evaporation  and  lapse  of  time.    In  seek- 
ing a  forfeiture,  Sierefore,  not  upon  direct  evidence  of  an  alleged  act, 
but  upon  proof  of  a  condition,  a  condition  must  be  shown  which 
■could  not  have  occurred  by  natural  causes  or  by  legal  means;  in  other 
words,  the  government  should  negative  every  presumption  of  legality. 
The  rules  of  evidence  apply  as  well  to  the  government  as  to  other 
plaintiffs,  with  the  exception  that  under  certain  conditions  the  burden 
is  upon  the  claimant  to  prove  that  the  tax  has  been  paid  on  distilled 
spirits.     That  burden  was  removed  in  this  case  by  the  allegations  of 
the  information  on  that  point,  and  a  condition  once  proven  is  pre- 
sumed to  continue  until  evidence  to  the  contrary.     Since  it  was  in 
evidence  that  the  condition  of  the  spirits  at  the  time  of  seizure,  as  to 
volume  and  proof,  mi^t  have  been  occasioned  by  means  heretofore 
declared  by  the  courts  to  be  lawful,  and  all  the  original  stamps  and 
marks  are  still  upon  the  package,  no  prima  facie  case  was  made,  unless 
there  is  required  by  law  some  additional  mafk  or  stamp  whenever 
the  proof  of  spirits  is  so  reduced  as  aforesaid.     The  district  attorney 
insists  that  the  mark  required  by  the  regulation  of  the  commissioner 
of  internal  revenue  hereinbefore  referred  to  is  such  a  mark.     Section 
3287,  Rev.  St  U.  S.,  prescribes  the  marks  and  stamps  which  shall 
be  placed  upon  a  cask  or  package  of  distilled  spirits  at  the  time  of 
mannfacture  and  entry  into  the  distillery  warehouse,  and  section  3295 
prescribes  the  stamps  and  marks  which  shall  be  placed  upon  the 
package  at  the  time  Of  its  withdrawal  and  tax  payment.     Section  3249 
defines  proof  spirits,  and  the  latter  part  of  this  section  is  relied  upon 
by  the  district  attorney  as  authority  for  the  regulation  of  the  com- 
missioner above  referred  to.     It  reads  as  follows: 

"And  for  the  prevention  and  detection  of  frauds  by  distillers  of  spirits, 
the  commlSBloner  of  internal  revenue  may  prescribe  for  use  such  hydrome- 
ters, saccharometers,  weighing  and  gauging  Instruments,  or  other  means  for 
ascertaining  the  quantity,  gravity  and  producing  capacity  of  any  mash,  wort 
or  beer  used,  or  to  be  used,  in  the  production  of  distilled  spirits,  and  the 
strength  and  quality  of  spirits  subject  to  tax,  and  he  may  deem  necessary; 
and  be  may  prescribe  rules  and  regulations  to  secure  a  uniform  and  correct 
system  of  inspection,  weighing,  marking  and  gauging  of  spirits." 
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In  the  case  of  D.  S.  v.  Two  Hundred  Barrels  of  Whiskj,  95  U.  8. 
571,  the  supreme  court  of  the  United  States  held  that  the  r^^lations 
of  the  department  could  not  have  the  effect  of  amending  the  laws; 
that  they  might  aid  in  carrying  the  law,  as  it  exists,  into  execution, 
but  they  cannot  change  its  positive  provisions.  In  the  case  of  U.  S. 
V.  Eaton,  144  U.  S.  677, 12  gup.  Ct.  764,  which  was  a  proceeding  baaed 
upon  the  regulation  of  the  commissioner  of  internal  revenue  with  re- 
spect to  the  sale  of  oleomargarine,  the  supreme  court  held  that  the 
department  could  not,  by  regulations,  alter  or  amend  a  revenue  law, 
and  all  the  commissioner  could  do,  under  the  authority  conferred  by 
statute,  was  to  regulate  the  mode  of  carrying  into  effect  what  con- 
gress had  indicated;  and  that  it  would  be  a  very  dangerous  principle 
to  hold  that  a  thing  prescribed  by  a  commissioner  of  internal  revenue 
as  a  needful  regulation  to  carry  into  effect  acts  of  congress  could  be 
construed  as  a  thing  "required  by  law"  in  such  manner  as  to  make 
a  failure  to  observe  such  regulation  a  criminal  offense.  "Regulations 
prescribed  by  the  president  and  by  the  heads  of  departments  under 
authority  granted  by  congress  may  be  regulations  prescribed  by  law, 
so  as  lawfully  to  support  acts  done  under  them  and  in  accordance 
with  them,  and  may  thus  have,  in  a  proper  sense,  the  force  of  law; 
but  it  does  not  follow  that  a  thing  required  by  them  is  a  thing  so  re- 
quired by  law  as  to  make  the  neglect  to  do  the  thing  a  criminal  of- 
fense in  a  citizen,  where  a  statute  does  not  distinctly  make  the  n^- 
lect  in  question  a  criminal  offense."  The  doctrine  announced  in  these 
cases  was  followed  in  the  case  of  U.  8.  v.  Three  Barrels  of  Whisky. 
77  Fed.  963,  which  was  a  suit  for  forfeiture  based  upon  a  regulation  of 
the  commissioner  of  internal  revenue.  It  follows  from  the  doctrine, 
well  established  by  these  cases,  that,  as  congress  has  prescribed  the 
marks  and  stamps  which  shall  be  put  upon  a  package  of  distilled  spirits 
at  the  time  it  is  produced  and  tax  paid,  and  neither  prohibits  the  re- 
duction in  proof  or  volume  of  spirits  in  the  original  packages,  nor  pro- 
vides for  any  additional  marks  in  the  event  it  is  so  reduced,  the  com- 
missioner of  internal  revenue  cannot,  by  regulation,  require  such  addi- 
tional mark,  so  as  to  make  the  absence  of  it  a  forfeitable  offense 
under  section  3289,  Bev.  St.  U.  S.,  as  not  'having  thereon  each  mark 
and  stamp  required  therefor  by  law."  As  the  law,  therefore,  does  not 
require  any  additional  marks  or  stamps  when  the  proof  or  volume  of 
an  original  package  of  distilled  spirits  is  reduced,  either  from  natural 
causes  or  the  addition  of  water,  it  follows  that  the  original  marks 
and  stamps  are  still  the  proper  marks  and  stamps  for  such  a  package: 
and  mere  evidence  that  the  contents  as  to  volume  or  proof  does  not 
Qonform  to  the  volume  or  proof  as  marked  on  the  package,  without 
more,  fails  to  make  a  prima  facie  case  for  seizure  or  forfeiture.  The 
demurrer  to  the  evidence  is  sustained,  the  information  dismissed,  and 
the  package  ordered  to  be  released  to  the  clainumt. 

The  district  attorney,  at  the  time  the  ruling  on  the  demurrer  was 
announced,  made  a  motion  for  a  certificate  of  probable  cause,  which  I 
have  felt  constrained  to  deny,  since  the  granting  of  such  a  certiflcat* 
would  be  utterly  inconsistent  with  my  ruling  on  the  demurrer. 
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Omr  OF  ATLANTA  ▼.  OLD  COLONY  TRUST  CO.  et  aJL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  31,  1898.) 

No.  698. 

Jtkebt  Railroads — CoMpnLSORT  Tkahsfbrs— Adthoritt  of  Citt. 

The  city  of  Atlanta,  Oa.,  has  no  authority  to  impose  a  compulsory  sys- 
tem of  passenger  transfers  upon  the  Atlanta  Consolidated  Street-Rallway 
Company,  either  under  the  city  charter,  the  charters  of  the  two  corporations 
whose  property  was  purchased  by  the  said  consolidated  company,  the  state 
statutes  ratifying  and  confirming  the  incorporation  of  street  and  suburban 
railroad  companies,  or  under  the  constitution  of  Georgia  and  the  ordi- 
nance of  the  city  of  Atlanta,  made  In  pursuance  thereof,  consenting  to 
the  occupation  of  Its  streets  by  the  said  consolidated  company.  83  Fed. 
39,  affirmed. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  North 
ern  District  of  Georgia. 

J.  T.  Pendleton  and  Alex.  G.  King,  for  appellant. 
N.  J.  Hammond,  J.  Carrol  Payne,  John  8.  Tye,  Morris  Brandon, 
and  Preston  8.  Arkwright,  for  appellees. 

Before  PARDEE,  arcuit  Jndge,  and  SWAYNE  and  PARLANGE, 
District  Judges. 

PER  CUBIAM.  This  is  an  appeal  from  an  order  contioaing  an  in- 
junction pendente  lite  restraining  the  city  of  Atlanta  from  executing 
a  certain  ordinance  of  that  city  relating  to  compulsory  transfers  on 
the  lines  of  the  Atlanta  Consolidated  Street-RaUway  Company.  The 
case  was  heard  in  the  circuit  court  before  Circuit  Judge  McGormick 
and  District  Judge  Newman  upon  a  demurrer  to  the  complainant's 
bill,  which  demurrer  raised  all  the  questions  presented  on  this  hearing. 
In  overroling  the  demurrer  the  two  judges  concurred  in  an  elaborate 
and  well-considered  opinion,  which  is  found  in  the  record  (83  Fed.  39), 
with  the  reasoning  of  which  we  substantially  concur. 

On  this  hearing  we  conclude: 
'  1.  Under  the  charter  of  the  city  of  Atlanta  there  is  no  power  given 
to  the  mayor  and  general  council  to  pass  and  enforce  the  said  trans- 
fer ordinance, 

2.  The  charters  of  the  Atlanta  8treet-Rallroad  Company  and  the 
West  End  &  Atlanta  Street-Railroad  Company,  of  which  companies 
the  Atlanta  Consolidated  Street-Railway  Company  has  become  the 
purchaser  and  successor,  do  not  make  the  rates  of  fare  on  the 
Atlanta  Consolidated  Street-Railway  Company's  lines  subject  to  the 
initial  control  of  the  mayor  and  general  council  of  the  dty  of 
Atlanta. 

3.  The  statutes  of  the  state  of  Georgia  (1  Laws  Ota.  1890-91,  p.  169), 
ratifying  and  confirming  the  incorporation  of  street  and  suburban 
railroad  companies,  or  any  other  acts  of  like  nature  to  which  our 
attention  has  been  called,  do  not  give  the  right  of  regulating  and 
fixing  fares  and  transfers  on  street  railroads  to  the  city  of  Atlanta. 

4.  Under  the  constitution  of  the  state  of  Georgia,  which  prohibits 
any  street-railway  company  from  building  upon  the  streets  of  a  dty 
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without  its  consent,  and  under  the  reserrations  made  by  the  city  of 
Atlanta  in  its  ordinances  granting  such  consent  to  the  Atlanta  Con- 
solidated Street-Railway  Company,  the  power  is  not  reserved  to  the 
city  of  Atlanta  to  pass  any  ordinance  which  it  sees  fit,  compelling 
the  Atlanta  Consolidated  Street-Railway  Company  to  give  transfers- 
and  issue  transfer  tickets  between  the  several  lines  of  said  com- 
pany. 

These  conclusions,  the  reasons  for  which  are  found  in  the  opinion 
of  the  circuit  court  on  the  demurrer,  dispose  of  this  appeaL  The 
decree  of  the  circuit  court  appealed  fnmi  is  affirmed. 


BERLIN  MILLS  CO.  ▼.  CROTEAXJ. 

(Olrcult  Court  of  AppeaU,  First  Circuit    July  10, 1898.) 

No.  212. 

1.  Neouobkck— Dasobrods  Machinrut  or  Prbuibbs. 

The  requirements  of  reasonable  foresight  and  reasonable  preeaadon  to- 
prevent  injury  to  another  do  .not  Impose  on  an  owner  a  duty  to  keep  bis 
premises  or  work  in  .a  suitable  condition  for  those  who  come  thereon  solely 
for  their  own  purposes,  without  any  enticement,  allurement.  Inducement, 
or  express  or  Implied  assurance  of  safety.  As  to  such  persons  the  rules 
regulating  the  duty  of  a  master  to  his  servants  do  not  apply. 

a.  Same— Prozimatb  Causb. 

A  stranger  went  into  a  sawmill  to  collect  money  from  one  of  the  em- 
ployes. To  reach  the  employ^,  he  wallced  along  a  railroad  on  a  descending 
grade,  down  which  cars  were  allowed  to  pass  by  their  own  momentum, 
and  without  a  brake.  As  he  approached  the  workman,  the  latter  called 
to  him  to  "look  out";  and,  without  turning  round  to  see  what  the  danger 
was,  he  Jumped  between  two  cars  standing  on  the  track,  and  was  Injured 
by  the  descending  car  striking  against  them.  If  be  had  stood  still,  or 
moved  in  the  opposite  direction,  be  would  have  been  safe.  EM,  tbat  bis 
misapprehension  of  the  signal  of  the  workman  was  the  proztanate  eanse  ot 
his  injury,  and  the  mill  owner  was  not  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

Robert  N.  Ohamberlin  and  Irving  W.  Drew  (Merrill  Shnrtleff,  on 
brief),  for  plaintiff  in  error. 

Harry  Q.  Sargent,  William  H.  Paine,  and  Edward  C.  Niles,  for  de 
f  endiant  in  error. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  BROWN,  Dis- 
trict Judges. 

BROWN,  IHstrict  Judge.  I^is  is  an  action  on  the  case  by  Albert 
Croteau  against  the  Berlin  Mills  Company  for  personal  injuries  re- 
ceived through  being  crushed  between  two  cars  in  the  basement  of 
the  company's  sawmill.  Three  car  tracks  in  this  basement  were 
used  for  removing  lumber  and  waste  to  the  yard.  From  350  to  450 
car  loads  were  removed  each  day.  When  empty,  the  cars  were 
drawn  by  horses  to  a  point  in  the  yard  where  the  grade  of  the  tracks 
began  to  descend.  The  horses  were  then  detached,  and  the  cars  al- 
lowed to  run  down  the  descending  grade  into  the  basement.     The 


Digitized  by 


Google 


BEBUN   HILtS  CO.  V.  CBOTEAU.  861 

cars  were  of  smaller  size  than  those  ordinarily  used  on  railroads. 
Croteau  was  not  an  employ^  of  the  company,  but  on  the  day  of  the 
accident  went  to  the  company's  yard  to  see  two  workmen  who  were 
indebted  to  him,  and  who  had  previoasly  promised  to  give  him  in 
payment  orders  upon  the  company  fw  clapboards,  to  be  delivered  to 
Croteau  and  charged  to  the  workmen.  Having  procured  from  one  of 
the  workmen,  whom  he  found  in  the  yard,  an  oral  order,  which  was 
accepted  by  the  comj^any's  selling  agent,  Croteau,  according  to  his 
testimony,  said  to  the  agent: 

"  *Yon  wait  for  me  here.  There  la  another  man  under  the  mill  who  owes 
me  some  money,  and  he  told  me  be  would  s^lve  me  an  order  the  other  day, 
and  I  would  go  for  him;'  and  he  said,  'All  right' "  , 

Croteau  then  went  to  the  mill,  and  walked  down  Into  the  basement, 
upon  the  middle  track.  Although  it  appears  from  the  evidence  that 
Croteau  knew  that  the  tracks  were  in  use, — to  some  ertent,  at  least, — 
he  notified  no  one  in  charge  of  the  cars  that  he  was  going  under  the 
mill,  but  walked  on  upon  the  middle  track,  into  the  basement,  without 
looking  behind  him.  The  mill  was  running,  and  there  was  consider- 
able noise  from  the  machinery  and  saws.  After  going  some  60  feet 
into  the  mill,  he  saw  the  man  he  sought,  Valliere,  working  upon  the 
further  side  of  a  car  that  stood  on  the  track  next  to  that  on  which 
Croteau  had  entered  the  mill.  On  the  track  where  Croteau  was, 
there  were  no  cars.  On  the  next  track,  at  a  distance  of  4  or  6  feet 
from  the  car  that  was  between  Croteau  and  Valliere,  stood  a  second 
car.  Croteau,  upon  seeing  Valliere,  made  a  signal  to  him  signifying, 
"Come  here."  At  that  moment  four  ears  were  coming  down  from  the 
yard, — ^not  upon  the  track  where  Croteau  stood,  but  upon  the  next 
track,  whereon  stood  the  two  cars,  at  a  distance  of  4  or  6  feet  apart. 
Croteau's  description  of  his  conduct  is  as  follows: 

"*  *  *  At  the  same  time  I  was  making  him  a  sign  to  come  here,  they  hol- 
lered, 'Look  ont,  look  out.'  Q.  What  did  you  do?  A.  I  ran  between  them 
two  cara.  I  didn't  think  them  cars  was  going  to  move  out  of  there,  because 
they  was  half  loaded.  1  made  a  jump  between  those  two  cars  there.  I 
thought,  because  they  hollered  out,  something  was  coming  on  the  track  where 
I  was.  If  they  didn't  holler,  I  would  be  all  right  there.  *  *  *  I  supposed, 
when  they  said,  'Look  ont,'  there  was  a  train  coming  on  the  track  where  I  waa. 
Q.  And,  instead  of  looking  to  see,  you  Jumped  right  between  the  cars  In  front 
of  yon?     A.  Yes,  sir." 

The  descending  cars  struck  the  first  standing  car,  and  forced  it 
against  the  second  car,  crushing  Croteau's  leg  between  the  two  cars 
BO  that  amputation  was  necessary. 

Although  we  are  of  the  opinion  that,  upon  the  evidence  of  Croteau 
himself,  he  was  guilty  of  sndi  n^ligence  as  would  preclude  a  recovery 
even  had  the  company  been  negligent,  we  are  also  of  the  oidnion  that 
the  company  was  guilty  of  no  breach  of  duty  to  the  plaintiff,  and  that 
the  verdict  holding  the  company  liable  was  clearly  unjustifiable. 
The  errand  which  took  Croteau  under  the  mill  was  entirely  his  own, 
and  had  no  connection  with  the  business  of  the  company.  While  his 
presence  in  the  yard  to  procure  clapboards  was  possibly  connected 
with  the  business  of  the  company,  his  going  under  the  mill  was 
merely  to  collect  a  debt  from  Valliere.  This  ^rand  was  no  more  the 
business  of  the  company,  than  if  he  had  gone  under  the  mill  to  |)orrow 
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money  of  Valliere,  instead  of  to  collect  a  debt  So  far  as  the  cnn- 
pany'B  business  of  selling  clapboards  afforded  an  ioTitation  to  ccnne 
upon  its  premises,  sach  invitation  was  restricted  to  tbe  yard  or  office, 
and  did  not  extend  to  the  basement  of  the  mill.  Tbe  rale  of  law  ap- 
plicable to  the  present  case  is  not,  therefore,  the  broad  and  indefinite 
general  proposition  that,  so  far  as  there  exist  reasonable  grounds 
for  apprehending  danger,  a  corresponding  duty  arises  to  take  precau- 
tions. The  cases  furnish  much  more  specific  "rules  to  aid  owners  of 
premises  to  understand  their  obligations.  These  specific  rules  are 
not  inconsistent  with,  but  are  narrower  than,  that  broad  proposition. 
In  Pol.  Torts,  pp.  36,  37,  it  is  said: 

"Now,  a  reasonable  man  can  be  guided  only  by  a  reasonable  estimate  of 
probabilities.  If  men  went  about  to  guard  themselves  against  every  risk  to 
themselves  or  others  which  might  by  ingenious  conjecture  be  conceived  as 
possible,  human  affairs  could  not  be  carried  on  at  sll,"  etc. 

It  is  well  settled  that  the  requirements  of  reasonable  foresight  and 
ipeasonable  precaution  are  not  to  be  so  extended  as  to  impose  upon  an 
owner  a  duty  to  keep  his  premises  or  work  in  a  suitable  condition  for 
those  who  come  thereon  solely  for  their  own  purposes,  without  any 
enticement,  allurement,  inducement,  or  express  or  implied  assurance 
of  safety.  Sweeny  v.  Bailroad  Co.,  10  Allen,  368,  372,  373;  Beehler 
V.  Daniels,  18  R.  I.  563,  29  Atl.  6;  Bigelow,  Gas.  Torts,  p.  705.  That 
a  stranger,  on  his  own  business,  may  find  his  way  into  private  prem- 
ises or  workshops,  where  hazardous  busineBs  is  conducted,  is  always 
a  possibility;  but  the  duty  of  vigilance  to  guard  against  injury  there- 
from is  not  cast  upon  the  owner,  but  upon  the  intruder,  who  Is  bound 
at  his  peril  to  keep  away  from  places  or  machines  whereof  he  is  igno- 
rant, and  who  is  not  entitled  to  demand  that  business  operations  shall 
be  conducted  with  regard  to  his  presence  or  safety.  While  there 
may  exist  circumstances  of  an  exceptional  character  in  which  an  ap- 
pearance of  safety  tends  to  lead  or  entice  a  trespasser  or  licensee  into 
peril,  so  that  the  premises  become  a  "trap"  giving  rise  to  a  duty  to 
take  precaution  for  the  safety  of  mere  licensees,  and  even  of  trespass- 
ers, the  present  case  is  obviously  not  of  that  character.  The  nature  of 
the  work  carried  on  by  the  company,  and  its  cars,  known  by  Croteau 
to  be  running  at  Intervals,  afforded  a  warning,  instead  of  an  assur- 
ance of  safety.  Such  perils  as  arise  from  the  ordinary  use  of  tiie 
premises  are  not  a  trap.  Bedigan  v.  Bailroad  C!o..  155  Mass.  44,  28 
N.  E.  1133.  It  is  contended,  however,  that  the  company  was  guilty 
of  negligence  in  running  its  cars  without  brakemen.  But  whether 
or  not  it  was  negligent  towards  those  persons  rightfully  on  or  about 
its  tracks  is  a  question  entirely  distinct  from  that  of  its  duty  to  Cro- 
teau. In  determining  whether  the  defendant  is  negligent,  in  a  given 
case,  his  duty  to  the  plaintiff  at  the  time  is  to  be  considered,  and  not 
his  general  duty,  or  his  duty  to  others.  Fitzgerald  v.  Paper  Co.,  155 
Mass.  155,  169,  29  N.  E.  464.  Employer  and  employed  may  consent 
to  the  adoption  of  methods  which  facilitate  the  work,  though  they 
increase  the  risk,  and  give  rise  to  a  necessity  for  extreme  caution. 
These  are  matters  to  be  regulated  between  master  and  servant  An 
inexperienced  intruder  cannot  limit  the  master's  right  to  use  means 
that  pay  be  hazardous  to  those  not  familiar  with  the  premises  and 
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•with  the  perils  of  the  employment.  Jane  v.  Railroad  Co.,  153  >Iass.  7f), 
26  N.  E.  238.  The  contention  that  the  plaintiff's  knowledge  was  of 
a  safe  method  of  running  the  cars  (i.  e.  with  brakemen),  and  that  his 
reliance  upon  such  knowledge  in  some  way  contributed  to  the  injury, 
hardly  requires  consideration.  The  plaintiff  did  not  jump  upon  the 
track  where  he  was  injured  for  the  reason  that  he  suppos^  that  the 
cai-8  on  that  track  would  be  stopped  or  regulated,'  but  because  of  a 
belief  that  no  cars  would  coYne  upon  that  track.  Had  he  known  that 
cars  were  coming  upwi  that  track,  it  certainly  would  have  been  gross 
negligence  for  him  to  have  stood  on  the  track  upon  which  they  were 
coming,  relying  upon  their  being  so  controlled  by  the  brakeman  that 
they  would  not  injure  him.  The  evidence  in  the  case  does  not  justify 
an  assumption  that,  if  the  cars  had  been  braked,  the  plaintiff  would 
have  escaped  injury.  The  proximate  cause  of  the  injury  was,  in  our 
opinion,  the  plaintiff's  misunderstanding  of  the  signals.  Warned  by 
the  cries  which  were  intended  to  prevent  him  from  going  upon  the 
track,  he  misunderstood  the  warning,  and,  without  stopping  to  look, 
made  a  mistaken  choice  of  a  place  of  refuge;  relying  upon  his  belief 
that,  because  the  two  cars  between  which  he  was  crushed  were  half 
loaded,  no  more  cars  would  be  sent  upon  that  track.  He  reversed 
the  meaning  of  the  signal,  and  thereby  was  led  to  leave  a  position 
of  safety,  and  place  himself  in  danger.  The  defendant  cannot  rea- 
sonably be  held  to  a  duty  to  have  foreseen  or  guarded  against  an  oc: 
currence  of  this  character.  The  misapprehension  of  signals  must 
therefore  be  considered  an  intermediate  cause,  disconnected  from 
any  fault  in  the  management  of  the  speed  of  the  cars,  if  such  fault 
existed,  and  in  legal  contemplation  the  proximate  cause  of  the  injury. 
Railway  Co.  v.  Kellogg,  94  U.  S.  469;  Scheffer  v.  Railroad  Co.,  105 
U.  S.  249.  The  injury  therefore  was  the  result  of  an  accident  for 
which  the  company  was  not  responsible.  The  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  case  remanded  to  that  court,  with  di- 
rections to  set  aside  the  verdict,  and  to  take  further  proceedings 
not  inconsistent  with  our  opinion  passed  down  this  day;  and  the 
I^intiff  in  error  will  recover  its  costs  in  this  court. 


McELBOX  V.  BRITISH-AMERICA  ASSUR.  CO. 

(Circuit  Court,  D.  Wasblngton.  N.  D.    August  5,  188S.) 

No.  617. 

1.  UW0RAHCE— Agency— Imputed  Notice. 

Ad  agent  of  one  Insurance  company  wbo  applies  to  the  agent  of  another 
company  to  take  part  of  the  insurance  he  has  negotiated  on  a  vessel, 
and  who  receives  from  such  other  agent  the  policy  Issued  by  his  company 
and  delivers  It  to  the  Insured,  after  attaching  thereto  a  slip  directing  It 
to  be  returned  to  him  for  renewal,  does  not  thereby  become  the  agent  of 
Hxe  latter  company,  so  as  to  make  It  chargeable  with  his  knowledge  of 
an  excess  of  Insurance  above  that  allowed  by  such  policy. 

iL  Bamb— EsTOPPKL— Accbptancb  op  Benbpits. 

When  an  insurance  agent  has  taken  for  his  company  part  of  the  In- 
surance negotiated  by  an  agent  for  another  company,  the  fact  that  he 
has  made  a  charge  on  his  books  against  such  agent  for  the  premium 
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does  not  estop  his  company  from  questioning  the  Talldlty  of  the  poller, 
on  the  theory  of  the  acceptance  of  benefits  by  It,  where  no  part  of  the 
premium  has  in  fact  been  receiyed  by  the  company  or  the  agent. 

Harold  Preston  and  L.  G.  Oilman,  for  plaintift. 
J.  B.  Howe  and  S.  H.  Piles,  for  defendant. 

HAJNPORD,  District  Judge.  This  is  an  action  on  a  Are  insurance 
policy  for  |3,000,  written  by  0.  A.  McKenzie,  who  was  at  the  time  the 
Seattle  agent  of  the  British-America  Assurance  Company  of  Toronto, 
Canada,  covering  the  steamer  CMcket,  which  was  destroyed  by  fire  a 
short  time  after  the  date  of  the  policy.  The  policy  is  in  the  form 
known  as  the  "Standard  Policy,"  and  it  is  therein  stipulated  that  "this 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by  this  policy."  At  the  time 
of  the  destruction  of  the  steamer  there  was  another  policy  in  favor  of 
the  owner  for  the  amount  of  f3,500,  and  yet  another  policy  for  the 
sum  of  |3,500  in  favor  of  a  mortgagee  of  the  vessel,  making  altogether 
insurance  amounting  to  f  10,000.  On  a  slip  attached  to  the  policy  it 
is  provided  as  follows:  "f 6,500.00  insurance  in  all  permitted,  concur- 
rent herewith," — so  that  there  was  |3,500  insurance  upon  the  vessel 
in  excess  of  the  amount  which  the  insurance  company  agreed  should 
be  carried,  and  the  company  rests  its  defense  upon  the  ground  that 
this  excess  of  insurance  constitutes  a  breach  of  the  above  condition 
of  the  contract.  This  defense  is  met  by  the  plea  that,  at  the  time  of 
delivery  of  the  policy  sued  upon,  the  defendant  company  was  informed 
and  had  notice  that  there  was  then  in  existence  insurance  upon  the 
vessel,  including  the  amount  for  which  this  policy  was  written,  amount- 
ing to  the  total  sum  of  |10,000,  and,  having  that  knowledge,  executed 
and  delivered  this  policy  to  the  owner  of  the  vessel,  and  the  defendant 
is  thereby  estopped  from  claiming  that  said  policy  is  void  by  reason  of 
overinsurance. 

On  the  trial  of  the  action  it  was  proved  that  the  application  for  the 
policy  was  made  to  McKenzie,  by  the  firm  of  Calhoun  &  Co.,  general 
insurance  agents,  who  were  not  authorized  to  represent  the  defendant 
company  as  its  agents,  but  were  business  rivals  of  McKenzie.  Mrs. 
Power,  the  owner  of  the  vessel,  had  no  dealings  with  McKenzie,  ex- 
cept as  she  was  represented  by  Calhoun  &  Co.  McKenzie  was  in- 
formed by  Calhoun  &  Co.  that  they  wished  to  place  insurance  to  the 
amount  of  f 6,500  upon  the  vessel,  and  asked  him  to  take  |3,000  of  the 
amount.  McKenzie  was  not  informed  and  had  no  notice  whatever 
that  other  insurance  had  been  written  or  was  intended  to  be  placed 
upon  the  vessel  for  any  amount  whatever  in  excess  of  16,500.  On  the 
part  of  the  plaintiff,  testimony  was  introduced  tending  to  prove  that 
Calhoun  &  Co.  did  know  that  the  steamer  was  to  be  insured  through 
another  agent  for  the  sum  of  f3,500  for  the  benefit  of  the  mortgagee 
Calhoun  &  Co.  solicited  the  insurance  from  the  captain  of  the  steamer 
representing  the  owner,  and  received  from  him  payment  of  part  of  the 
premium,  and  agreed  to  extend  to  him  credit  for  a  definite  period  for 
the  unpaid  part,  but  no  part  of  the  money  collected  on  account  of  the 
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premium  was  received  by  the  defeodant  company  nw  by  McKenzie. 
Calhoun  &  Ca  received  the  policy  from  McKenzie  for  delivwy  to  the 
insured,  and,  before  delivery,  pasted  thereon  an  advertising  slip,  which 
reads  as  follows:  "Return  for  renewal,  transfer,  or  indorsement  to  Cal- 
houn &  Ck>.,  Insurance,  S.  K.  Cor.  Yesler  Ave.  and  Commercial  St, 
Seattle,  Wash."  It  was  also  proved  upon  the  trial  that  previous  to  the 
issuance  of  this  policy  there  was  a  general  understanding  between 
McKenzie  and  Calhoun  &  Co.  that  they  would  divide  the  agenf  s  com- 
mission aa  all  business  obtained  by  Calhoun  &  Co.  and  placed  with 
companies  represented  by  McKenzie,  and  that  between  themselves, 
for  the  purpose  of  renewing  insurance,  such  business  should  be  re- 
garded as  belonging  to  Calhoun  &  Co.  The  court  granted- a  motion 
interposed  by  the  defendant  for  a  peremptory  instruction  to  the  jury 
that  a  verdict  be  returned  in  fkivor  of  the  defendant,  and  the  case  has 
been  argued  and  submitted  upon  a  motion  for  a  new  trial. 

In  passing  upon  the  motion  for  a  new  trial,  I  assume  that  if  the 
defendant  company  or  its  authorized  a^nt  did  have  actual  notice  of 
the  existence  of  other  insurance  upon  the  vessel  in  excess  of  16,500, 
and  notwithstanding  such  notice  issued  the  policy  and  received  and 
retained  the  premium  therefor,  it  would  be  estopped  to  say  that  the 
policy  so  issued  is  void.  Qivdng  the  plaintiff  the  benefit  of  the  testi- 
mony in  his  behalf,  to  the  effect  that  Calhoun  &  Co.  were  so  notified 
before  the  policy  in  suit  was  written  or  delivered,  the  plaintiff's  right 
to  claim  an  estoppel  depends  upon  the  proper  decision  of  the  question 
whether  or  not  Calhoun  &  Co.  were  the  agents  of  the  defendant  com- 
pany, or  were  by  the  defendant  company  held  out  to  be  its  agents  in 
such  a  way  as  to  justify  the  insured  in  dealing  with  that  firm  as 
though  they  were  authorized  to  act  for  the  defendant  as  its  agents.  I 
hold  that  the  testimony  shows  that  McKenzie  did  authorize  Calhoun 
&  Co.  to  deliver  the  policy  to  the  insured  and  to  collect  the  premium. 
To  this  extent  Calhoun  &  Co.  were  constituted  the  agents  of  the  de- 
fendant company.  But  the  agency  was  limited.  Calhoun  &  Co. 
were  not  autiiorized  to  bind  the  defendant  'company  by  any  other  or 
different  contract  than  that  expressed  in  the  policy  which  they  received 
for  delivery.  Their  authority  was  that  of  a  messenger  to  deliver  this 
particular  policy. 

The  case  of  May  v.  Assurance  Co.,  27  Fed.  260,  relied  upon  by  the 
plaintiff  as  a  precedent  for  ruling  tiiat  Calhoun  &  Co.  were  legally 
agents  of  the  defendant,  appears  to  be  very  similar  in  its  facts  to 
this  case,  and  yet  it  is  fair  to  infer  that  the  question  in  that  case 
was  different,  and  there  is  substantial  ground  for  drawing  a  dis- 
tinction. In  the  case  referred  to,  an  insurance  agent  procured  a 
policy  for  the  plaintiff,  to  be  written  by  the  defendant  company. 
The  plaintiff  was  a  customer  of  the  agent  who  made  application  for 
the  policy.  There  was  evidence  of  a  custom  of  insurance  agents  to 
divide  insurance  business  with  other  agencies  in  the  same  city  when 
tiiey  received  an  application  for  a  lai^er  amount  of  insurance  than 
they  cared  to  place  with  their  own  companies.  The  defendant's 
agent  who  issued  the  policy  was  ignorant  of  the  condition  of  the 
property  insured,  and  I  infer  that  payment  of  the  policy  was  re- 
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sisted  on  the  ground  that  there  was  something  in  the  condition  of 
the  property  Meeting  the  risk  which  was  not  known  to  the  agent 
who  issued  the  policy;  but  the  court  held  that  the  company  was 
chargeable  with  knowledge  of  facts  as  to  the  condition  of  the  risk 
which  were  known  to  the  agent  who  applied  for  the  policy.  The 
decision  appears  to  be  founded  upon  the  idea  that,  before  issuing 
an  insurance  policy,  the  insurer  may  inspect  the  property  or  adopt 
any  other  method  for  ascertaining  its  condition,  and  tiiat,  if  he 
elects  to  rely  upon  the  knowledge  and  judgment  of  another,  he 
should  be  bound  the  same  as  a  purchaser  of  property,  who  buys 
after  having  had  an  opportunity  to  inspect  it,  is  held  to  be  bound 
by  his  contract,  notwithstanding  any  after-discovered  defect  which 
might  have  been  ascertained  by  inspection.  But  the  amount  of  in- 
surance upon  the  steamer  Cricket  could  not  have  been  ascertained 
by  inspection.  Without  evidence  of  circumstances  which  would 
naturally  create  suspicion,  the  defendant  cannot  be  considered  as 
having  neglected  any  duty,  nor  as  having  elected  to  rely  upon  the 
judgment  or  knowledge  of  any  one.  The  defendant  company  ten- 
dered a  policy  containing  a  limitation  of  the  amount  for  which  the 
vessel  might  be  insured,  and  a  condition  that,  if  insurance  in  exceea 
of  the  amount  of  |6,500  should  be  placed  upon  the  vessel,  this  policy 
should  be  totally  void.  When  the  policy  containing  these  condi- 
tions was  accepted,  the  defendant  company  was  not  obliged  to  pre- 
sume that  the  condition  would  be  disregarded,  nor  to  make  inquiry 
to  ascertain  if  it  had  been  disregarded,  nor  to  place  any  dependence 
upon  Calhoun  &  Co.  to  obtain  information  as  to  the  amount  of  other 
insurance,  then  existing  or  to  be  placed  upon  the  steamer.  If  ap- 
plied to  the  facts  of  this  case,  the  argument  of  the  opinion  in  May 
V.  Assurance  Co.  is  not  satisfactory,  to  my  mind.  Judge  Brewer 
says:  "The  plaintiff  did  not  go  to  an  insurance  broker  to  employ 
him  to  solicit  insurance.  He  never  thought  of  employing  an  agent 
to  act  for  him;  but  he,  as  principal,  wanting  to  buy  insurance, 
went  to  a  man  who  was  selling  insurance,  and  proposed  to  buy  from 
him  120,000  worth  of  insurance."  The  same  argument  has  equal 
force,  turned  the  other  way;  for,  referring  to  the  case  in  hand,  it 
may  be  said  that  the  defendant  did  not  employ  Calhoun  &  Co.  as  its 
agents  to  solicit  insurance.  But  the  company,  as  principal,  having 
insurance  to  sell,  received  an  application  from  Calhoun  &  Co.  to 
buy  insurance  for  Mrs.  Power.  If  Calhoun  &  Co.  may  be  considered 
as  representatives  of  the  defendant  in  negotiating  with  the  insured, 
it  must  also  be  noted  that  they  spoke  for  and  acted  in  behalf  of 
Mrs.  Power  in  negotiating  with  the  insurer.  As  middlemen  th^ 
acted  in  behalf  of  both  parties  to  the  contract,  and,  if  their  knowl- 
edge of  the  intention  of  the  insured  as  to  the  amount  of  insurance 
to  be  placed  upon  the  vessel  can  be  imputed  to  the  insurer,  their 
knowledge  of  the  intention  of  the  insured  to  limit  the  amount  of 
insurance  to  a  total  sum  of  f6,500  must  also  be  imputed  to  the  insured. 
Having  that  knowledge,  she  cannot  say  that  she  was  misled  to  her 
prejudice  by  the  issuance  of  the  policy,  and  the  chief  element  of  an 
estoppel  is  lacking. 
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Tbe  insured  haa  no  jnst  ground  for  claiming  that  lite  defendant 
company  held  ont  to  the  public  that  Calhoun  &  Co.  were  its  agents. 
No  act,  declaration,  or  silence  of  the  defendant  company  is  shown 
to  have  operated  as  an  inducement  to  the  making  of  this  contract. 
The  paster  on  the  outside  of  the  policy  does  not  represent  Calhoun 
&  Co.  to  be  agents  of  this  company,  with  authority  to  bind  the  com- 
pany  as  to  any  conditions  or  terms  inconsistent  with  the  policy. 
The  paster  is,  at  most,  an  invitation  to  tiie  policy  holder  to  return  it  to 
Calhoun  &  Co.  for  renewal,  transfer,  or  indorsement  If  the  insured 
had  been  dissatisfied  with  the  terms  of  the  policy,  she  might  have 
treated  this  paster  as  A  direction  to  return  it  for  alteration  to  Cal- 
houn &  Co.;  but,  so  far  as  appears  from  the  evidence,  no  reliance 
whatever  was  placed  upon  this  paster,  and  the  policy  upon  its  face 
shows  that  McEenzie  was  the  Seattle  agent  of  the  company. 

In  the  argument  it  was  urged  that  the  defendant  is  estopped  to 
deny  the  validity  of  the  policy,  or  has  waived  the  condition  as  to 
overinsurance,  by  accepting  the  benefits  of  the  contract  The  rule 
as  to  the  effect  of  accepting  benefits  is  stated  in  section  148  of 
Mechem  on  Agency,  as  follows: 

"It  la  a  rule  of  quite  nnlTersal  application  that  he  who  would  avail  himself 
of  the  advantages  arising  from  the  act  of  another  In  bis  behalf  must  also 
assume  the  responsibilities.  If  the  principal  has  knowingly  appropriated  and 
enjoyed  the  fruits  and  benefits  of  an  agenf s  act,  be  will  not  afterwards  be 
beard  to  say  that  the  act  was  unauthorized.  One  who  voluntarily  accepts 
the  proceeds  of  an  act  done  by  one  assuming,  though  without  authority,  to 
be  his  agent,  ratifies  the  act  and  takes  It  as  his  own,  with  all  Its  burdens 
as  well  as  all  Its  benefits.  He  may  not  take  the  benefits  and  reject  the 
burdens,  but  be  must  either  accept  them  or  reject  them  as  a  whole.  But 
here,  as  In  other  cases.  It  is  lndisi>ensable  that  the  principal  should  have 
bad  full  knowledge  of  the  material  facts,  or  that  he  should  have  Intention- 
ally accepted  the  benefits  without  Inquiry.  Otherwise  the  receipt  and  reten- 
tion of  the  benefits  of  the  unauthorized  act  la  no  ratification  of  it" 

The  application  of  this  rule  cannot  in  any  way  operate  to  the  ad- 
vantage of  the  plaintiff.  It  must  be  observed  that  the  rule  does 
not  bind  the  principal  where  the  benefits  have  been  without  hia 
knowledge  received  or  appropriated  by  the  agent,  whose  unauthor- 
ized act  is  the  subject  of  controversy.  The  principal  must  himself 
receive  the  benefit,  receive  it  intentionally,  and  retain  it,  after  hav- 
ing been  apprised  of  the  facts  of  the  transaction,  or  intentionally  act 
without  Inquiry  as  to  the  facts  when  the  circumstances  are  such 
that  a  prudent  man  should  inquire,  or  else  he  cannot  be  held  to 
have  ratified  an  unauthorized  act.  Neither  the  defendant  company 
nor  its  authorized  agent,  McKenzie,  received,  appropriated,  or  en- 
joyed any  benefit  or  advantage  from  this  contract,  and  no  facts  or 
circumstances  were  brought  to  the  attention  of  McKenzie  which  re- 
quired him  to  make  inquiry  as  to  any  matter  communicated  to  Cal- 
houn &  Co.  by  the  insured.  McKenzie  made  a  charge  against  Cal- 
houn &  Co.  of  the  amount  of  the  premium.  But  no  benefit  can 
accrue  to  him  or  to  the  defendant  from  that  entry  in  his  books, 
because,  the  policy  being  void,  the  premium  cannot  be  collected. 

It  is  my  conclusion  that  the  evidence  fails  entirely  to  show  that 
the  defendant  has  committed  any  act  justifying  a  belief  on  the  part 
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of  the  insured  or  her  agent  that  it  had  asBamed  an  obligation  differ- 
ent trom  what  the  policy  sets  forth,  and  therefore  the  instractioB 
given  to  the  jury  to  return  a  verdict  for  the  defendant  was  correct. 
Motion  denieid,  and  judgment  npon  the  verdict  ordered. 


BEARD  ▼.  MIIilONB  et  al. 
(Circuit  Court.  M.  D.  niiaoli^  N.  D.   July  6, 1898.) 

L  PhiHCIPAL  AlfD  AgKNT— EHBKZZt.BMENT  BY  AGBNT— BaNKS— QaKIKO. 

Brokers  who  receive  trom  a  bank  president  drafts  of  the  bank  In  pay- 
ment for  his  private  losses  In  board  of  trade  speculation,  under  circum- 
stances charging  them  with  notice  that  the  drafts  represent  money  em- 
bezzled from  the  bank,  are  liable  to  the  bank  for  the  proceeds  of  such 
drafts. 

t,  8amb— Notice. 

Knowledge  that  their  customer  Is  president  of  the  bank,  that  hla  pur- 
chases and  sales  are  purely  speculative,  and  that  he  has  been  steadily 
losing  money  In  such  speculations  for  10  years,  is  sufficient  to  charge  the 
broker  with  notice  that  the  drafts  represent  money  embezzled  from  the 
bank. 

At  Law. 

This  was  an  action  by  John  Beard,  receiver  of  the  First  National 
Bank  of  Pella,  against  Edward  C.  Bodman  and  others,  co-partners  as 
Mllmine,  Bodman  &  Go. 

The  court,  to  whom  the  case  was  submitted  without  a  Jury,  specially  found 
the  facts  as  follows: 

First.  The  plaintiff  was  before  and  at  the  time  of  the  commencement  of  tbia 
sutt,  and  is  now,  the  receiver,  duly  appointed  by  the  comptroller  of  the 
currency,  of  the  First  National  Bank  of  Pella.  The  plaintiff  was,  and  at  the 
time  of  the  commencement  of  this  suit  Is,  a  citizen  of  the  state  of  Iowa.  The 
said  First  National  Bank  of  Fella  is  a  national  bank,  organized  under  the 
banking  laws  of  the  United  States  In  1871,  and  Is  located  at  the  town  of  Pella. 
In  the  state  of  Iowa. 

Second.  The  defendants,  George  Mllmine,  Edward  O.  Bodman,  Gharlea  B. 
Mllmine,  Elliot  H.  Phelps,  and  Luther  W.  Bodman,  are  co-partnen  as  Mil- 
mine,  Bodman  &  Co.,  the  said  George  Mllmine,  Edward  C.  Bodman,  and 
Charles  E.  Mllmine  being  residents  and  citizens  of  New  York  at  the  time  of 
the  commencement  of  this  suit,  and  the  said  Elliot  H.  Phelps  and  Lutber  W. 
Bodman  being,  at  the  time  of  the  commencement  of  this  suit,  residents  and 
citizens  of  the  city  of  Chicago,  In  the  Northern  district  of  minols,  state  of 
Ulinols. 

Third.  The  said  First  National  Bank  of  Pella  Is  situated  at  Pella.  a  town 
«f  about  3,000  inhabitants.  In  the  midst  of  a  farming  community,  and  was 
organized  in  1871,  under  the  banking  laws  ot  the  United  States,  with  a 
capital  stock  of  ^50,000.  B.  R.  Cassatt  was  the  principal  person  engaged  ia 
Its  organization,  and  after  the  year  1883,  together  with  his  r«latlvea,  owned 
a  majority  of  the  stock,  all  of  which  was  controlled  by  CassatL  From  the 
time  of  the  organization  of  the  bank  to  Its  failure,  Cassatt  was  president  and 
principal  executive  officer  of  the  baiik,  and  enjoyed  in  a  high  degree  the  cod- 
fldence  of  its  stockholders  and  of  the  people  of  Pella  and  of  the  surrounding 
territory.  Subsequent  to  1881  the  management  of  the  bank  was  entirely  under 
the  control  of  E.  R.  Cassatt.  The  board  of  directors  performed  their  duties 
largely  in  a  perfunctory  manner,  and  their  knowledge  as  to  the  affairs  of  the 
baidc  was  derived  almost  exclusively  from  statements  made  to  ttiem  by  «ai<l 
Oaaaatt.    Cassatt  dictated  the  peraons  to  whom  loans  should  be  made,  and 
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bad  the  entire  discretion  as  to  the  acceptance  ot  all  bills  receivable  which 
became  part  of  the  assets  of  the  bank.  The  method  by  which  the  affairs  of 
the  bank  were  conducted,  the  duties  which  the  clerks  performed,  the  manner 
of  selling  exchange,  and  the  other  executive  methods  of  the  bank  were  devised 
by  said  Cassatt,  and  carried  on  under  his  directions,  without  interference 
from  the  directors.  The  board  of  directors  reposed  hnpliclt  confidence  In 
Cassatt,  and  accepted  bis  statements  as  true  in  regard  to  all  the  affairs  of  the 
banlc,  and  made  no  examination  of  the  bills  receivable  to  ascertain  whether 
they  were  spurious  or  not  Cassatt  had  charge  of  the  bills  receivable  of  the 
bank  and  of  the  cash  chest  Cassatt  was  accustomed,  from  the  organization 
of  the  bank  down  to  the  time  of  Its  failure,  to  draw  drafts  on  the  funds  of  said 
bank  on  deposit  In  other  banks,  signing  such  drafts  In  the  name  of  the  bank 
by  himself  as  president.  The  affairs  of  the  bank  were  examined  twice  a  year 
by  the  examiner  appointed  by  the  comptroller  of  the  currency  of  the  United 
States.  At  the  times  of  such  examinations  Cassatt  was  accustomed  to  ex- 
hibit to  the  examiner  the  bills  receivable  and 'the  cash  on  band,  and  then 
return  them  to  the  safe.  At  such  times  the  proper  amount  of  cash  was  on 
hand,  and  such  bills  receivable  aa  the  books  of  the  bank  showed  should  be 
on  hand.  The  balance  of  thf  stock,  outside  of  Cassatt's  holdings,  was  held 
In  small  amounts,  the  average  being  about  $2,000  of  stock,  at  Its  par  value. 

Fourth.  The  said  First  National  Bank  of  Fella  went  Into  the  hands  of  a 
receiver  June  25,  1895.  At  the  time  of  its  failure  it  was,  for  the  first  time, 
ascertained  by  Its  stockholders,  and  by  the  other  officers,  that  said  Cassatt 
was  a  defaulter  to  the  bank  in  the  sum  of  about  $66,000.  Such  sum  had 
been  taken  by  Cassatt,  from  time  to  time,  from  the  mon^s  of  the  bank, 
and  had  been  concealed  by  means  of  forged,  spurious,  and  other  fictitious 
notes,  other  evidences  of  loans  having  been  put  Into  the  bank  by  said  Cassatt. 
The  forged  and  fictitlouB  notes  were  so  adroitly  executed  that  there  was 
nothing  that  would  suggest  to  the  ordinary  observer  that  the  notes  were  not 
genuine,  as  they  purported  to  be.  The  said  Cassatt  has  since  that  time  been 
duly  indicted,  tried,  and  convicted  for  the  embeaszlement  of  said  $65,000,  and 
is  now  servlDg  his  sentence  on  account  of  such  conviction. 

Fifth.  The  said  Cassatt  began  to  have  business  dealings  with  the  defendants, 
commission  merchants  on  the  board  of  trade,  in  the  city  of  Chicago,  in  1884, 
continuing  to  have  such  transactions  down  to  and  Including  a  portion  of  the 
year  1804.  Said  dealings  were  substantially  as  foHows:  The  said  Cassatt 
would  either  personally  or  by  wire  direct  the  said  defendants  to  purchase  or 
sell  certain  futures  In  either  wheat,  oats,  or  provisions,  which  said  direction 
would  be  executed  by  the  defendants  on  the  Chicago  Board  of  Trade  by 
buying  of  or  selling  to  some  other  broker  on  such  board  the  futures  stipu- 
lated. Such  purchases  or  sales  would  thereupon  be  carried  by  said  defendants 
in  the  name  of,  and  for  the  benefit  of,  said  Cassatt,  until  another  order 
was  received  by  Cassatt,  closing  out  the  same,  either  by  purchase  or  sale, 
aa  the  case  might  be.  Under  the  rules  of  the  board  of  trade,  the  defendants 
would  have  been  obliged  to  have  delivered.  In  case  of  sales,  or  accepted,  In 
case  of  purchases,  from  the  brokers  with  whom  they  bad  transactions,  the 
cereals  or  provisions  In  question,  when  the  deals  matured,  and  the  said 
Cassatt  would  have  been  obliged  to  have  taken  or  delivered  to  the  defendants 
the  cereals  or  provisions  called  tox  in  such  deals  at  the  time  when  they  would 
have  matured.  As  a  matter  of  fact  however,  no  consequential  amount  of 
the  sales  made  by  the  defendants  on  account  of  Cassatt  ever  resulted  In  the 
delivery  of  any  grain  or  provisions,  and  no  consequential  amount  of  any 
of  the  purchases  made  on  his  account  ever  resulted  In  obtaining,  or  the  ac- 
ceptance of,  any  grain  or  provisions.  The  deals  were,  In  nearly  every  instance, 
closed  before  the  future  to  which  they  related  had  arrived,  and  without  the 
passing  or  Intention  to  pass  of  any  actual  grain  or  provisions.  All  the  transac- 
tions of  Cassatt  with  the  defendants  were  intended  by  him  to  be  purely  specu- 
lative transactions  In  futures  on  the  board  of  trade,  and  were  so  understood 
by  the  defendants,  and  none  of  said  transactions  contemplated  the  purchase 
or  sale  of  grain  or  provisions  with  any  other  purpose  than  the  subsequent 
disposal  of  the  same  without  the  actual  delivery  or  acceptance  of  the  grain 
or  provisions  Involved.  The  purchases  and  sales  were  numerous,  frequently 
comprising  several  transactions  in  a  day,  and  represented,  in  the  aggregate. 
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a  large  amonnt  of  dealing.  The  defendants  were  protected  from  losses  by 
margins  put  up,  from  time  to  time,  with  tbem  by  said  Cassatt  for  that  pur- 
pose. The  general  course  of  said  speculation  was  nnfavorable  to  Cavatt.  He 
occasionally  had  some  profits,  but  more  frequently  suffered  losses.  Tlie 
money  which  was  sent  to  Mtlmine,  Bodman  &  Co.  to  pay  the  losses,  aforesaid, 
was  in  turn  paid  out  by  Milmine,  Bodman  &  Co.  for  the  purpose  of  dis- 
charging the  contracts  made  in  behalf  of  Cassatt  by  them,  upon  which  the 
losses  occurred,  and  no  profit  resulted  to  Milmine,  Bodman  &  Co.  by  reason 
of  any  of  the  dealings  with  Cassatt,  except  the  commissions  which  tbev 
earned  as  brokers  in  negotiating  the  transactions  for  him.  The  whole  course 
of  the  transactions  would  have  disclosed  to  an  ordinary  observer,  fully  in- 
formed of  the  facts,  that  Cassatt  was  gradually  losing,  and  that  some  funds, 
owned  or  controlled  by  him,  must  have  been  gradually  eaten  into  by  the  losses, 
from  time  to  time  Incurred,  and  the  margins  put  up.  The  defendants  them- 
selves must  have  known  this  prior  to  and  at  the  time  they  received  the  drafts 
sued  upon,  unless  they  willingly  suffered  themselves  to  be  deceived. 

Sixth.  Said  Cassatt,  In  order  to  carry  on  his  deal  with  said  defendants, 
kept  two  accounts  In  the  said  First  National  Bank  of  Pella.  one  in  his  own 
name  and  the  other  in  the  name  of  E.-  R.  Cassatt  &  Co.  During  the  period  of 
said  deals,  Cassatt  remitted  to  the  defendants,  on  account  of  margins  afore- 
said, from  time  to  time  prior  to  the  drafts  sued  on  in  these  cases,  twenty- 
seven  drafts,  each  of  which  was  exactly  similar  to  the  drafts  sued  on  In  this 
case;  that  is  to  say,  each  was  signed,  "First  National  Bank  of  Pella,  by  B. 
R.  Cassatt,  President"  All  of  these  drafts  were  collected  by  the  defendants 
in  the  same  way  as  the  drafts  In  the  suit  The  earliest  of  the  series  of  drafts 
prior  to  the  drafts  In  suit  was  August  21,  1884,  and  the  latest  was  April  S. 
1891.  Of  these  drafts,  there  were  five  in  1884,  eight  In  1885.  six  In  188R. 
two  In  1887,  one  in  1888.  two  in  1889.  one  in  1890,  and  two  In  1891,  and  were 
for  the  amounts  and  bore  the  dates  as  follows: 

1884.  1886. 

August  21st I    500  00      January  5th f   200  00 

October  nth 300  00      Febmary  19th 250  00 

November  19th 300  00      March  &th 500  00 

December  Igt 500  00      April  27th 600  00 

December  9th 300  00      July  27th 425  00 

1886.      ,  OctoberSth 800  00 

April  12th $1,000  00      October  10th 1,600  00 

AprU  17th 1,000  00      October  15th 1,000  00 

Miiy  14th 500  00  1887. 

September  nth 300  00      February  lOtfa $300  00 

September  2Sth 300  00      July  8th SOO  00 

October  nth 300  00  188a 

1889.  DecemberSd $1,000  00 

March  18th $1,800  00  1890. 

AprU  13th 500  00      February  13th $500  00 

1891. 

Jannaty  6th $   500  00 

April  6th 1,000  0* 

Each  of  said  drafts  was  charged  by  the  National  Bank  of  Illinois  to  th« 
First  National  Bank  of  Pella,  and  monthly  statements  were  sent  by  the 
National  Bank  of  Illinois  to  the  First  National  Bank  of  Pella,  which  were 
checked  up  by  the  clerks  in  the  latter  bank,  but  during  the  two  years  Inune- 
dlately  preceding  the  failure  the  checking  was  done  by  Cassatt  himself.  Most 
of  the  drafts  sent  by  B.  R.  Cassatt,  as  aforesaid,  both  those  prior  to  the  ones 
In  suit  as  well  as  the  drafts  sued  upon  in  this  case,  except  as  hereinafter 
noted,  were  charged  upon  the  books  of  the  First  National  Bank  of  Pella 
either  to  the  account  of  B.  R.  Cassatt,  or  to  the  account  of  E.  R.  Cassatt  A 
Co.,  which  account,  at  the  time  of  such  charging,  bad  an  apparent  credit  ImU- 
ance  sufficient  to  pay  or  oftset  the  charge  so  made  against  it  Such  of  said 
drafts  as  were  not  charged  to  K.  R  Cassatt  or  to  E.  R.  Cassatt  &  Co.  were 
charged  to  some  other  account  upon  the  books  of  said  bank,  which  account, 
at  the  time  of  said  charges,  had  an  apparent  credit  balance  sufficient  to  pay 
or  offset  the  charges  so  made  against  it  Said  drafts  were  all  signed  by  B. 
R.  Cassatt  as  president.  The  drafts  sued  on  in  this  case  were  all  drawn 
upon  the  National  Bank  of  Illinois,  payable  to  Milmine,  Bodtnan  &  Oo..  and 
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signed,  "First  National  Bank  of  Pella,  by  E.  R.  Cassatt,  President."  and  were 
of  dates  and  amounts  as  f callows: 

1891.  1892. 

AagQst  20th $1,400  00  June  13th $2,000  00 

August  3l8t 800  00  Augn8t27th 1,000  00 

September  19th 600  00  September  6th 1,000  00 

1893.  October  22d 1.000  00 

Jannary30th $1,000  00  October  28th  1,000  00 

February  14th 600  00  1894. 

February  18th 1,500  00  January  24th $300  00 

March  13th 600  00  February  10th 600  00 

June  21st 2,500  00  February  12th 600  00 

November  23d 300  00 

December  21st 600  00 

Seventh.  None  of  the  said  drafts  were  used  or  Intended  to  be  used  to  pay 
off  any  debt  or  obligation  of  the  said  bank,  but  all  were  used  to  supply  the  mar- 
gins In  the  private  transactions  of  the  said  Cassatt  with  said  defendants  as 
aforesaid.  Such  transactions  were  kept  secret  from  the  bank  by  said  Cassatt 
The  telegraphic  correspondence  between  said  Cassatt  and  the  defendants  was 
carried  on  In  cipher.  On  one  occasion  the  defendants  failed  to  observe  this 
cipber,  and,  on  a  protest  from  said  Cassatt,  promised  that  such  oversight 
should  not  occur  again.  It  Is  not  unusual,  however,  for  board  of  trade' 
commission  men  to  communicate  with  their  customers  in  cipher.  The  cipber 
used  In  this  case  was  the  so-called  "Robinson  Cipher."  Nearly  every  dealer 
In  the  country  has  a  copy  of  this.  The  telegrams  were  neither  signed  nor 
addressed  in  cipher,  but  were  addressed  and  signed  by  the  correct  names  of 
the  respective  parties. 

Eighth.  There  is  no  evidence  from  either  side,  other  than  the  foregoing, 
tending  to  show  that  the  said  Cassatt  was  or  was  not  a  man  of  means,  Inde- 
pendently of  his  holdings  In  the  said  First  National  Bank  of  Pella.  The  de- 
fendants knew  that  Cassatt  was  president  of  the  bank,  and  had  access  to  Its 
funds,  but  made  no  Inquiry  as  to  whether  said  Cassatt  had  means  Inde- 
pendently of  his  holdings  In  said  bank,  and  made  no  Inquiry  of  said  Cassatt, 
the  other  officers  of  the  bank,  or  any  one  else  likely  to  know,  whether  said 
Cassatt  was  using  his  own  means  In  the  speculative  transactions  aforesaid, 
and  no  Inquiry  looking  In  that  direction. 

Ninth.  The  avails  of  the  drafts  sued  upon  In  this  case,  through  the  means 
already  described,  were  taken  purposely  by  the  said  Cassatt,  without  author- 
ity of  law,  but  as  an  act  of  theft  and  embezzlement,  from  the  funds  of  said 
bank,  and  the  defendants  In  receiving  the  avails  of  said  drafts  were,  In  fact, 
receiving  the  moneys  stolen  by  said  Cassatt  from  said  bank.  The  court  fur- 
ther finds  that  reasonable  and  prudent  men,  having  no  selfish  Interest  to 
subeerve,  would  have  been  led,  by  the  facts  In  possession  of  the  defendants, 
to  suspect  that  said  Cassatt  might  be  unlawfully  using  the  funds  of  the  bank 
to  supply  the  margins  transmitted  to  the  defendants,  and  especially  so  late 
as  the  margins  transmitted  by  means  of  the  drafts  sued  upon. 

Hamline,  Scott  &  Lord,  for  plaintiff. 
Green,  Bobbins  &  Honore,  for  defendants. 

GROSSCUP,  District  Judge.  When,  in  violation  of  his  right,  an 
agent  makes  an  appropriation  of  his  principal's  money,  and  turns 
it  over  to  a  third  person,  the  principal  may  recover  from  the  third 
person  the  money  so  appropriated,  unless  the  third  person  is  a 
bona  fide  holder  for  value  and  without  notice.  Under  this  rale, 
the  plaintiff  can,  indisputably,  recover  from  the  defendants  upon 
the  facts  found,  unless'  the  defendants  are  bona  fide  holders  for 
value  and  without  notice.  The  principal  question,  therefore,  is 
whether  the  findings  of  fact  show  that  the  defendants  are  charge- 
able with  notice  of  Cassatt's  misappropriation. 

Transactions  in  futures,  of  a  purely  speculative  character,  where 
nothing  is  put  up,  except  for  margins,  are,  in  many  essential  results. 
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different  from  ordinary  business  transactions.  There  is,  in  these 
transactions,  no  investment  of  money  in  anytiiing  tangible, — in  any 
property  of  supposedly  equivalent  value, — that  remains  when  the 
deal  is  ended.  If  a  trader  in  ordinary  pursuits  meets  misfortune, 
or  becomes  involved,  something  usually  remains  of  his  investment 
Unless  his  fortune  be  entirely  swept  away  or  he  be  dishonest,  there 
is  an  estate.  But  the  speculator,  investing  his  money  in  margins, 
invests,  practically,  in  nothing  but  a  turn  in  the  market.  If  he 
meet  misfortune,  nothing  remains.  It  is  essentially  putting  his 
money  into  a  turn  of  duuice.  The  effect,  upon  the  man,  of  trans- 
actions so  radical  in  their  money  outcome  has  come  to  be  notable. 
Transactions  of  this  kind  are,  indeed,  separated  very  narrowly,  if 
at  all,  from  gambling,  pure  and  simple.  Both  feed  upon  the  same 
human  propensity,  and  both  lead  to  the  same  result.  Each  is  an 
attempt,  by  the  exercise  of  wit,  to  get  what  another  is  expected, 
by  the  want  of  wit,  to  lose.  Both  lead  up  to  false  notions  of  wealth 
accumulation.  Both  bring  on  the  loss  of  mental  equipoise.  Each 
fills  its  participant  with  a  dangerous  character  of  excitement, — 
often  a  radical  and  desi)erate  aggressiveness.  No  one  knows  these 
things  better  than  the  brokers  themselves.  They  see,  now  and 
then,  striking  instances  of  moral  and  business  degeneration  under 
the  stimulus  of  this  excitement.  They  see,  now  and  then,  instances 
of  men,  pressed  for  margins,  losing  all  sense  of  what  is  their  own 
and  what  is  another's.  They  witness,  as  well  as  the  public,  that 
almost  unaccountable  submergence  of  judgment  and  sense,  under 
the  effect  of  which  trust  funds  are  misappropriated,  and  bank  funds 
embezzled,  by  those  who  have,  at  the  time,  no  thought  of  not  event- 
ually making  good  the  loss.  They,  as  well  as  the  public,  know  how 
quickly  crime,  thus  secretly  begun  under  the  radiance  of  hope,  soon 
expands  into  the  daring  of  despair.  They  have  seen,  in  nearly 
every  community,  men  press  eagerly  towards  these  rainbows  of 
fortune,  only  to  fall  quickly  into  disgrace  and  a  prison.  These  im- 
pressive lessons  are  a  part  of  the  history  of  every  considerable  com- 
munity. Instinctively  we  shudder  for  him  who  loves  speculation, 
and  can  find  the  means  for  feeding  that  love  in  access  to  the  mon- 
eys of  another. 

Gassatt  was  a  banker,  so  far  as  the  record  discloses,  without 
means  of  his  own.  Through  10  years  he  had,  to  the  knowledge  of 
defendants,  poured  a  steady  stream  of  margins  Into  his  deals 
on  the  board  of  trade.  Whence  did  the  money  come?  How  was  it 
recruited?  Why  should  this  losing,  almost  desperate,  play  against 
ill  fortune  keep  on?  No  real  friend  of  Cassatt,  who  knew  his 
opportunities  in  Iowa,  and  his  practices  in  Chicago,  would  have 
been  without  painful  apprehension.  No  depositor  in  the  Pella 
bank,  coming  into  a  knowledge  such  as  the  defendants  had,  would 
have  let  a  day  go  by  before  withdrawing  his  deposit.  No  stock- 
holder would  have  failed  to  institute  instant  and  thorough  investi- 
gation. The  facts  known  to  these  defendants  would,  if  communi- 
cated to  the  world,  have  put  every  intelligent  man,  interested  io 
Cassatt's  pecuniary  condition,  upon  inquiry.  They  would  have,  in- 
*uitiTely,  marked  him  out  as  a  man  in  peril.     Inquiry,  in  the  situa- 
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tion  of  the  defendants,  was  a  moral  duty.  In  their  omission  to 
perform  that  duty  they  proceeded  at  their  peril.  Neglect,  in  such 
a  case,  is  followed  by  all  the  consequences  of  bad  faith.  "If,"  in 
the  language  of  Enapp  v.  Bailey,  79  Me.  195,  9  Atl.  124,  "a  party 
has  knowledge  of  such  facts  as  would  lead  a  fair  and  prudent  man, 
using  ordinary  caution,  to  make  a  further  inquiry,  and  he  avoids 
the  inquiry,  he  is  chargeable  with  notice  of  the  facts  which,  by  ordi- 
nary diligence,  he  would  have  ascertained.  He  has  no  right  to 
shnt  his  eyes  against  the  light  before  him.  He  does  a  wrong  in 
failing  to  heed  the  signs  and  signals  seen  by  him.  It  may  be  well 
concluded  that  he  is  avoiding  notice  of  that  which  he,  in  reality, 
believes  or  knows." 

These  marts  of  trade  are,  in  many  respects,  greatly  beneficial  to 
the  interests  of  mankind.  Th^  balance,  like  the  governor  of  an 
engine,  the  otherwise  erratic  course  of  prices.  They  focus  intelli- 
gence from  all  lands,  and  the  prospects  for  the  whole  year,  by  bring- 
ing together  minds  trained  to  weigh  such  intelligence  and  to  fore- 
cast the  prospects.  They  tend  to  steady  the  markets  more  nearly 
to  their  right  level  than  if  left  to  chance  or  unhindered  manipula- 
tion. Nor  are  the  purchase  and  sale  of  futures  intrinsically  wrong. 
They  are  the  means  of  bringing  about  those  stable  and  steadying 
results.  But  the  tendencies  and  excesses  of  human  nature — its 
susceptibility  to  warp  in  the  fierce  heat  of  excitement  or  distress — 
are  facts  to  be  heeded  by  the  broker  as  well  as  by  the  public.  He 
may  not  close  his  eyes  to  probabilities,  or  even  slrong  possibilities, 
that  are  patent  to  the  rest  of  mankind.  If  he  does,  the  law  rightly 
makes  him  accountable  to  those  who  thereby  innocently  suffer. 


CHIATOVICH  T.  HANCHETT  et  al. 
•  (Circuit  Oonrt,  D.  Nevada.    July  11,  1898.) 

No.  634. 

LtBEi.  AKO  Slandbr— Actionable  Words. 

A  notice  to  the  employte  of  a  firm  that  a  merchant  was  antagonistic  to 
the  firm,  and  requesting  them  to  refrain  from  disclosing  to  him  anything 
concerning  their  business,  and  saying,  further,  "And  his  expressed  Inten- 
tions being  to  hinder  and  embarrass  us  still  further.  •  •  •  we  espe- 
cially request  our  employes  to  refrain  from  associating  with  him,  either 
directly  or  Indirectly,  •  *  •  and  suggest  that  no  one  of  our  agents, 
representatives,  or  employes  trade  or  deal  with  blm  In  any  manner  what- 
ever," Is  actionable.  If  charged  with  proper  Innuendoes. 

Same—  Pi.e  adino — ImnjENDOBS. 

A  charge  that  defendants  "meant  and  Intended  to  convey"  certain  Ideas 
by  certain  words  Is  a  sufficient  Innuendo,  although  it  would  be  better 
pleading  to  aver,  in  direct  terms,  that  the  language  was  so  understood 
by  the  persons  reading  it. 

Same— Pleauisg — Damaoes. 

An  averment  that  certain  named  persons  were  Induced  to  discontinue 
dealing  with  plaintiff,  whereby  he  was  damaged  In  a  certain  sum.  Is 
a  sufficient  allegation  of  special  damages,  without  stating  the  purchases  of 
each  indlvldnal,  or  how  much  plaintiff  would  have  profited  In  the  aggre- 
gate but  for  the  libel. 
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4^  Saub — Dehcrbek. 

The  question  whether  or  not  defendant  caused  the  libel  to  be  published 
Is  a  question  to  be  determined  from  the  evidence,  and  not  upon  demarrear. 

This  was  an  action  for  libel,  beard  on  a  demurrer  to  an  amended 
complaint. 

M.  A.  Murphy  and  Robert  M.  Clarke,  for  plaintiff. 
Beddy,  Campbell  &  Metson  and  Torreyson  &  Summerfleld,  for  de- 
fendants. 

HAWLEY,  District  Judge  (orally).  The  amended  complaint,  after 
stating  that  the  plaintiff  is,  and  for  more  than  25  years  last  past  has 
been,  engaged  in  bnsiness  as  a-  merchant  at  Silver  Peak,  Esmeralda 
county,  Nev.,  and  during  all  that  time  maintained  a  good  reputatipn 
for  fair  dealing,  and  has  conducted  and  demeaned  himself  with  honesty 
and  fidelity,  alleges: 

"(2)  That  on  or  about  the  Ist  day  of  June,  1896,  at  Sliver  Peak,  Bsmermlda 
county,  state  of  Nevada,  the  defendants,  L.  J.  Hanchett  and  L.  B.  Hanchett, 
did  cause  to  be  typewritten,  posted,  and  circulated.  In  and  around  said  town, 
the  following  words  of  and  concerning  this  plaintiff: 

"  'Notice  to  Our  Employes. 

"  'As  John  CSiiatovlcb  entertains  ^for  us  feelings  of  animosity,  and  as  his 
actions  have  tended  to  Interfere  with  our  business,  and  his  expressed  Inten- 
tions are  to  binder  and  embarrass  us  still  further,  we  deem  It  advisable,  in 
our  own  interest,  to  abstain  from  all  communication  with  him.  We  es- 
pecially request  our  employes  to  refrain  from  associating  with  bim,  either 
directly  or  Indirectly,  and  to  disclose  to  him  nothing  that  might  tend  to  In- 
dicate the  present  condition  of  our  business.  We  caution  all  against  so 
doing,  and  recommend  a  total  absence  of  all  communication.  We  trust  thAt 
our  employes  will  further  our  Interests  in  this  matter,  which  demand  a  total 
cession  of  communication  between  us  and  him.  We  respectfully  enjoin  our 
people  silence  concerning  ourselves,  our  business,  and  onr  property,  and  sn;;- 
gest  that  no  one  of  our  agents,  representatives,  or  employes  trade  or  deal 
with  Cbiatovlcb  in  any  manner  whatsoever.  His  interests  are  so  antago- 
nistic to  ours— his  purpose  is  so  manifestly  hostile— that  those  who  favor  him 
cannot  complain  if  we  consider  them  as  equally  unfriendly  to  us. 

"  'L.  J.  Hanchett,  L.  K.  Bt.' 

—"Which  are  the  initials  of  L.  B.  Hanchett,  the  defendant  above  named. 

"(3)  That  the  defendants  meant  thereby  that  this  plaintiff  was  circulating 
false  and  malicious  reports  of  and  concerning  the  business  of  these  defend- 
ants, and  their  manner  and  methods  of  conducting  the  same;  and  that  this 
plaintiff's  conduct  and  manner  of  doing  business  was  such  that  he  was  not  a 
fit  or  proper  person  for  his  neighbors  to  associate,  communicate,  or  trade  with. 

"(4)  That  the  said  words,  so  typewritten,  published,  iMSted,  circulated,  and 
read,  were  a  false,  scandalous,  malicious,  and  defamatory  libel,  so  written,  pub- 
lished, posted,  and  circulated  wrongfully  and  maliciously,  by  which  the  defend- 
ants wished  aAd  intended  to  and  did  convey  the  idea,  and  to  have  it  under- 
stood and  believed  by  those  who  would  read,  and  did  read,  said  notices,  so 
posted  and  circulated,  that  the  plaintiff  was  dishonest,  wanting  In  probity, 
untruthful,  and  was  wholly  unfit  and  unworthy  for  his  neighbors  and  friends 
to  associate  or  communicate  with  him;  and  that  his  place  of  business  was  not 
a  fit  or  proper  place  for  the  citizens  and  residents  of  the  town  of  Silver  Peak. 
and  the  neighboring  valleys,  towns,  and  mining  camps,  to  resort  to,  or  to  do 
business  in;  and  by  means  thereof  the  plaintiff  has  been  and  Is  greatly  in- 
jured and  prejudiced  in  his  good  name,  reputation,  and  credit,  aforesaid, 
to  his  damage  In  the  sum  of  $10,000." 

The  complaint  further  alleges,  in  substance,  that  at  the  time  said 
notice  was  published  the  plaintiff's  business  was  profitable,  and  that 
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in  conseqaence  of  the  pablication  of  said  notice  hia  bosinesB  was 
greatly  injured ;  that  all  the  employee  of  defendants,  about  50  in  num- 
ber, whose  names  are  given,  quit  trading  and  dealing  with  him,  and 
witiidrew  their  patronage,  to  his  damage  and  loss  in  the  sum  of  flO,- 
000. 

To  this  complaint  the  defendants  interpose  a  demurrer  upon  the 
following  grounds: 

"(1)  That  ttie  notice  alleged  to  have  been  posted,  pnblUhed,  and  circulated 
by  defendants  !■  not  libelous  or  defamatory  of  plaintiff,  and  does  not  tend 
to  impeach  the  honesty,  Integrity,  virtue,  character,  or  reputation  of  plain- 
tiff, and  does  not  tend  to  expose  plaintiff  to  public  hatred,  contempt,  or  ridi- 
cule, nor  does  It  set  forth  facts  sufficient  to  constitute  libel. 

"(2)  That  the  language  of  the  notice  aUeged  by  plaintiff  to  be  libelous  is 
nonlibelous  per  se,  and  is  Incapable  of  a  construction  injurious  to  plaintiff's 
character  or  business,  under  the  ordinary  rules  of  accepted  meaning  of  the 
English  language,  and  is  Incapable  of  being  extended  in  Its  meaning  by 
colloquium  or  special  ayerment. 

"(3)  That  it  does  not  show  that  the  defendant  L.  J.  Hanchett  caused  to  be 
typewritten,  posted,  published,  or  circulated  the  alleged  libelous  notice  set 
forth  in  plaintiffs  amended  complaint 

"(4)  That  it  does  not  show  that  defendant  L.  E.  Hanchett  was  authorized 
or  instmcted  to  sign  or  publish  or  print  or  post  the  said  alleged  libelous 
notice  set  forth  In  plaintiff's  amended  complaint. 

"(5)  That  said  amended  complaint  does  not  state  the  aggregate  amount  of 
purchases,  or  each  individual  amount,  that  the  persons  named  In  plaintifTs 
amended  complaint  would  have  purchased  from  the  plaintiff,  nor  how  much 
plaintiff  would  have  profited  in  the  aggregate,  or  from  each  person  Indlvld- 
oally,  bad  it  not  been  for  the  alleged  libelous  notice  set  forth  in  plaintiff's 
amended  complaint." 

It  is  admitted  by  the  plaintiff  that  the  defendants  had  the  right  to 
give  notice  to  their  employes  that  plaintifF  entertained  feelings  of 
animosity  against  them,  and  that  they  deemed  it  advisable  to  abstain 
from  all  communication  with  him,  and  to  make  the  request  that  their 
employes  should  not  disclose  to  him  anything  concerning  the  present 
condition  of  their  business,  and  to  keep  silent  concerning  themselves, 
their  business  and  their  property.  Bat  the  other  portions  of  the 
notice  are  specifically  claimed  to  be  libelons.  The  most  objectionable 
phrases  being: 

"And  bis  expressed  Intentions  are  to  hinder  and  embarrass  ns  still  further. 
*  *  *  We  especially  request  onr  employes  to  refrain  from  associating  with 
him,  either  directly  or  Indirectly,  •  •  •  and  suggest  that  no  one  of  our 
agents,  representatives,  or  employes  trade  or  deal  with  Chlatovlch  in  any  man- 
ner whatsoever." 

Touching  the  merits,  two  main  questions  are  presented:  (1)  Is  the 
language  used  in  the  notice  susceptible  of  any  construction  which 
would  subject  the  plaintiff  to  public  contempt,  hatred,  ridicule,  or 
obloquy?  (2)  Is  it  susceptible  of  any  construction  which  would  impute 
to  plaintiff  any  dishonesty  in  his  dealings,  impeach  his  credit  or  stand- 
ing, or  injure  him  in  business  as  a  merchant? 

1.  In  Odgers,  Lib.  &  Sland.  21,  the  author  says  that,  in  cases  of 
libel,  "any  words  will  be  presumed  defamatory  which  expose  the 
plaintiff  to  hatred,  contempt,  ridicule,  or  obloquy,  which  tend  to  in- 
jure him  in  his  profession  or  trade,  or  cause  him  to  be  c^unned  or 
avoided  by  his  neighbors,  •  •  •  and  *  •  •  all  words  ♦  •  • 
which,  by  thus  engendering  an  evil  opinion  of  him  in  the  minds  of 
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right-thinking  men,  tend  to  deprive  him  of  friendly  intercourse  and 
society."  Bailey  v.  Holland,  7  App.  D.  C.  184,  189;  Rider  v.  Bulison, 
74  Hun,  239,  26  N.  Y.  Supp.  234;  Morey  v.  Association,  123  N.  Y.  207, 
210,  25  N.  E.  161;  Byram  v.  Aikin  (Minn.)  67  N.  W.  807;  Baker  t. 
State  (Neb.)  69  N.  W.  749,  751;  State  v.  Norton,  89  Me.  290,  293,  36 
Atl.  394;  Newell,  Defam.  67,  77;  Townsh.  Sland.  &  Lib.  §  21,  notes; 
13  Am.  &  Eng.  Enc.  Law,  299.  In  the  present  case  it  is  onnecessaiy 
to  determine  whether  the  portions  of  the  publication  to  which  the 
innuendoes  relate  are  libelous  per  se  or  not.  If  libelous  per  se,  then 
would  be  no  need  of  any  innuendoes  (Turton  v.  Recorder  Co.,  144  N. 
Y.  144,  148,  38  N.  £.  1009);  and,  if  an  innuendo  was  necessary,  it  is 
found  in  the  complaint. 

The  question  to  be  decided  is  whether  or  not  the  language  used  in 
the  notice  is  susceptible  of  the  construction  placed  upon  it  by  the 
innuendoes  of  the  complaint  Words  must  be  construed  with  refer- 
ence to  their  natural  sense  and  ordinary  meaning.  Morgan  v.  Hal- 
berstadt,  9  C.  C.  A.  147,  60  Fed.  592,  594;  Dun  v.  Maier,  27  C.  C.  A. 
100,  82  Fed.  169,  173;  Bettner  v.  Holt,  70  Cal.  270,  274,  11  Pac.  713. 
The  language  of  the  publication  should  not  be  forced  beyond  its 
ordinary  meaning,  in  order  to  make  it  libelous.  The  courts  do  not 
seek  to  find  an  innocent  meaning  for  words  prima  facie  defamatory, 
and  should  not  attempt  to  put  a  forced  construction  on  words  whidi 
by  any  reasonable  construction  may  be  fairly  deemed  harmless.  Pub- 
lishing Co.  V.  Mullen  (Neb.)  61  N.  W.  108.  Nor  will  innuendoes  be 
allowed  to  enlarge  the  meaning  of  the  words.  Dun  v.  Maier,  27  C. 
C.  A.  100,  82  Fed.  169,  172;  State  v.  Booe,  66  Mo.  App.  537;  Townsh. 
Sland.  &  Lib.  §  342.  The  language  of  the  notice  is  to  be  construed 
by  the  court  in  the  sense  in  which  the  community  at  large  might  un- 
derstand it,  giving  to  the  words  used  their  ordinaiy  meaning.  "Hie 
sense  in  which  words  are  received  by  the  world  is  the  sense  whidi 
courts  of  justice  ought  to  ascribe  to  them.  But  it  is  always  admissible 
to  aver  and  prove  that  words  alleged  to  be  defamatory,  which  have 
a  covert  or  ambiguous  meaning,  were  intended  and  used  with  the 
object  of  defaming  plaintiff,  and  were  understood  in  that  smse  by 
those  who  read  them.  Maynard  v.  Insurance  Co.,  34  Gal.  48,  59; 
Edwards  v.  Publishing  Soc,  99  Cal.  431,  435,  34  Pac.  128;  People  v. 
Collins,  102  Cal.  345,  36  Pac.  669;  Mattice  v.  Wilcox,  147  N.  Y.  624. 
633,  42  N.  E.  270.  If  the  words  published  are  fairly  capable  of  two 
meanings,  one  harmless  and  the  other  defamatory,  it  is  a  question 
for  the  jury  to  determine  from  the  evidence  in  what  sense  the  persons 
to  whom  the  notice  was  addressed,  or  persons  who  read  the  same, 
may  have  understood  them.  Twombly  v.  Monroe,  136  Mass.  464, 
468;  Publishing  Co.  v.  Hallan,  8  C.  C.  A.  201,  59  Fed.  530, 539;  Newell, 
Defam.  290;  Odgers,  Lib.  &  Sland.  94,  539,  544. 

Applying  these  general  principles  to  the  case  in  hand,  I  am  of 
opinion  that  the  words  used  in  the  objectionable  paragraphs  of  the  no- 
tice might  be  susceptible  of  the  meaning  charged  in  the  innuendoes  of 
the  complaint  Whether  the  publication  was  made  as  charged,  or 
whether  it  was  justified  by  the  circumstances  under  which  It  was  made, 
can  only  be'  properly  determined  when  the  facts  in  relation  theret» 
are  fully  disclosed  and  presented  to  the  court  and  juiy.     I  am  also  of 
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the  opinion  that  the  averments  in  the  innaendoes,  as  to  the  understand- 
ing  of  the  parties  reading  the  same,  is  sufficient,  although  it  would 
have  been  bett^  pleading  to  have  averred  in  direct  terms  that  the 
language  was  so  imderatood  by  the  parties  to  whom  the  notice  was 
addressed. 

2.  Touching  the  second  question,  it  seems  clear  that  the  tendency 
of  the  publication  was  to  injure  the  plaintiff  in  his  business  as  a 
merchant,  llie  employes  of  the  defeudiaut  must  have  understood  the 
suggestion  in  the  notice  for  them  not  to  "trade  or  deal  with  Ghiato- 
vich  in  any  manner  whatsoever"  as  a  notice  that,  if  they  did,  they 
must  abide  the  consequences  of  a  discharge,  because  the  notice  further 
states  that  "his  interests  are  so  antagonistic  to  ours — his  purpose  is 
so  manifestly  hostile — that  those  who  favor  him  cannot  complain  if 
we  consider  them  as  equally  unfriendly  to  us."  The  law  guards 
with  jealous  care  the  rights,  privileges,  property,  and  business  of 
every  person.  It  is  well  settled  that  damages  may  arise,  not  only  out 
of  injuries  to  the  person,  to  his  health,  his  liberty,  or  reputation,  but 
also  out  of  injuries  to  his  prt^rty  or  his  business.  Any  wrongful 
invasion  of  either  is  a  vio&tion  of  his  legal  rights.  As  a  general 
rule,  it  may  be  said  that  every  person  has  an  absolute  right  to  refuse 
to  have  any  business  relation  with  any  particular  person  or  persons. 
This  proposition,  however,  in  so  far  as  it  applies  to  cases  like  the 
present,  must  be  confined  and  limited  to  the  individual  action  of  the 
men  who  assert  the  right.  It  is  not  true  in  law — ^although  some 
authorities  to  that  effect  may  be  found — that  one  person  having  the 
right  himself  may,  from  his  ill  will,  malice,  revenge,  or  othei'  evil  mo- 
tive, influence  other  persons  to  do  the  same  thing.  There  are,  of  course, 
certain  distinctions  between  damages  caused  by  mere  rivalry  in  busi- 
ness, without  'the  intention  of  injuring  the  trade  of  the  plaintiff,  and 
those  where  such  intent  is  shown  with  personal  malice  towards  him, — 
questions  which  may  or  may  not  arise  upon  the  trial  of  this  case,  but 
have  nothing  to  do  in  determining  the  mere  sufficiency  of  the  aver- 
ments of  the  complaint. 
In  Walker  v.  Gronin,  107  Mass.  655,  564,  the  court  said: 
"Every  one  has  a  rlgbt  to  enjoy  the  fruits  and  advantages  of  hia  own  enter- 
prise, Industry,  skill,  and  credit.  He  has  no  right  to  be  protected  against 
competition,  but  he  has  a  right  to  be  free  from  malicious  and  wanton  inter- 
ference, disturbance,  or  annoyance.  If  disturbance  or  loss  come  as  a  result 
«f  competition,  or  the  exercise  of  like  rights  by.  others.  It  is  damnum  absque 
injuria,  unless  some  superior  right,  by  contract  or  otherwise,  is  interfered 
with.  But  if  it  come  from  the  merely  wanton  or  malicious  acts  of  others, 
without  tlte  Justtflcatlon  of  competition,  or  the  service  of  any  interest  or  law- 
ful purpose,  It  then  stands  upon  a  different  footing,  and  falls  within  the 
principle  of  the  authorities  first  referred  to  [which  hold  parties  liable  for  the 
damages  incurred]." 

In  Railway  Co.  v.  Greenwood,  2  Tei.  CSv.  App.  76,  80,  21  &  W.  559, 
661,  where  the  questions  involved  bear  directly  upon  this  point,  the 
€Ourt  said: 

"Did  appellant  have  the  rlgbt  to  prohibit  its  servants  from  patronizing  ap- 
pellee's hotel  and  saloon?  If,  in  Issuing  the  order  or  threat.  It  only  exercised 
a  legal  right,  It  may  be  admitted  that  appellee  cannot  complain,  though  It 
resulted  In  loss  to  him,  whatever  may  have  been  the  motive  with  which  the 
«ct  was  done.    If  appellant  would  have  had  the  rlgbt  to  discharge  its  serv- 
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ants  for  doing  the  forbidden  things,  then  It  must  follow  that  it  could  latr- 
fully  notify  tbem  that  it  would  exercise  it  It  had  the  same  right  to  discharge 
its  servants  as  all  masters  have  under  similar  conditions.  This  right  was  not 
to  dismiss  the  servants  arbitrarily  or  capricioosly,  bat  for  reasonable  causes 
only.  Were  the  acts,  the  doing  of  whidi  appellant  declared  to  Its  lerrants 
should  be  the  cause  of  their  discharge,  such  as  would  Justify  the  action  which 
was  threatened?  The  allegation  is  that  the  employfis  were  threatened  with 
discharge  if  they  'in  any  way  patronized  plaintiff,  either  by  eating  at  his 
house  or  drinliing  at  his  bar.'  We  thinlc  it  too  plain  that,  as  thus  stated, 
there  would  have  been  no  just  ground  for  discharging  the  servants  for  doing 
what  they  were  thus  forbidden  to  do.  This  is  charged  to  have  been  done 
maliciously,  with  intent  to  injure  plaintiff.  The  employes,  presumably,  had 
the  right  to  eat  and  drink  where  they  chose,  so  long  as  they  violated  no  con- 
tract with  their  employer  and  performed  their  service  well,  and  the  malidous 
nse  of  such  moral  coercion  upon  them  by  the  appellant  as  this  petition  al- 
leges, for  the  purpose  of  injuring  appellee,  was  wrongful,  and  made  apiidUant 
liable  for  such  damage  as  was  thereby  inflicted.  Appellant  did  not  have  the 
right  to  intentionally  induce  others  to  abstain  from  patronizing  appellee,  ex- 
cept for  a  legitimate  purpose." 

The  general  tendency  of  the  aathorities  is  to  the  effect  that  pab- 
lished  words  which  tend  to  injure  a  man  in  hia  trade,  bosiness,  or 
occupation  are  actionable  and  libelous  per  se,  and,  unless  the  de- 
fendant lawfully  excuses  them,  the  injured  party  is  entitled  to  recoyer 
without  any  allegation  or  proof  of  special  damages.  Easton  t.  Buck 
(Sup.)  48  N.  Y.  Supp.  158,  160;  Moore  v.  Francis,  121  N,  Y.  199,  204, 
23  N.  E.  1127;  Mains  v.  Whiting,  87  Mich.  172,  180,  49  N.  W.  559; 
Landon  t.  Watkins,  61  Minn.  137,  143,  63  N.  W.  616,  617;  Newell, 
Defam.  192  et  seq. 

In  Moore  v.  Francis  the  court  said: 

"The  principle  Is  clearly  stated  by  Bayley,  J.,  In  Wtalttaker  v.  Bradley.  7 
Dowl.  &  R.  649:  'Whatever  words  have  a  tendency  to  hurt,  or  are  ciUca- 
lated  to  prejudice,  a  man  who  seeks  his  livelihood  by  any  trade  or  boslnefls. 
are  actionable.'  When  proved  to  have  been  spoken  in  relation  thereto,  the 
action  is  supported,  and,  unless  the  defendant  shows  a  lawful  excuse,  the 
plaintiff  is  entitled  to  recover  without  allegation  or  proof  of  special  damage, 
because  both  the  falsity  of  the  words  and  resulting  damage  are  presumed." 

In  Landon  v.  Watkins  the  court  said: 

"Under  proper  allegations  in  the  complaint,— and  there  were  such  in  this,— 
evidence  of  general  diminution  of  profits  and  a  loss  of  trade  is  admlssiUe 
in  an  action  for  libel.  Newell,  Defam.  864;  Starkie,  Sland.  &  Lib.  313,  480 
(426,  647).  When  the  injury  complained  of  Is  a  loss  of  trade  In  ordinary  cases 
from  a  libel,  a  general  allegation  of  such  loss  is  sufficient,  and  sncb  allega- 
tion may  be  supported  by  evidence  of  such  general  loss." 

But  in  this  case  special  damages  are  alleged.  Hie  arerments  in 
the  complaint  with  reference  thereto  are  sufiScient,  without  stating 
the  aggregate  amount  of  purchases  by  each  individual,  or  how  much 
plaintiff  would  have  profited  in  the  aggregate  had  it  not  been  for  the 
alleged  libelous  notice.  Odgers,  Lib.  &  Sland.  314;  Xewell,  Deftun. 
p.  867,  §§  41,  42. 

3.  The  questions  whether  L,  J.  Hanchett  caused  the  notice  to  be 
published,  or  whether  L.  E.  Hanchett  was  authorized  to  publish  tte 
notice,  are  matters  to  be  determined  from  the  evidence,  nie  de- 
murrer is  overruled. 
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MARSH  V.  UNITED  STATES. 
(District  Court,  N.  D.  Florida.     May  16,  1898.) 

L  Clerks'  Fees — Method  of  Cojcputikg  Foliob. 

Where  the  Jonrnal  entries  in  crimlDal  cases  are  made  up  In  pursuance 
of  an  order  of  court  requiring  the  proceedings  to  be  entered,  not  in 
the  form  of  a  mere  recital,  but  each  order,  motion,  and  proceeding  in  a 
paragraph  separate  from  others  under  the  same  caption,  the  clerk  is  en- 
titled to  charge  15  cents  for  each  of  said  separate  orders,  motions,  etc., 
although  they  may  relate  to  the  same  case,  and  be  entered  under  tbe  same 
caption. 

ft,  Same. 

The  derk  is  entitled  to  a  fee  of  10  cents  for  each  pers<Hi  sworn  under 
direction  of  the  court  in  order  to  determine  bis  quallflcation  as  a  Juror. 

8.  Sake. 

The  clerk  is  entitled  to  a  fee  of  15  cents  per  folio  for  tbe  entry  of  orders 
for  the  removal  of  United  States  prisoners  from  a  Jail  in  which  they  had 
been  committed,  under  mittimus  of  a  commissioner,  to  await  trial,  to  the 
Jail  of  ttie  place  where  court  is  to  be  beld  for  their  trial,  and  for  such  a 
number  of  certified  copies  as  the  court  may  direct  the  clerk  to  deliver  to 
the  marshal,  and  for  filing  and  entering  the  return  of  said  order  by  tbe 
marshal,  and  for  entering  in  the  Journals  of  tbe  court  orders  remanding, 
and  for  the  production  of  prisoners  for  sentence. 

i.  Bams— PitsciPB  to  Jury  Commissioner. 

The  clerk  is  entitled  to  a  fee  of  $1  for  Issuing  a  prsecipe  to  a  Jury  com- 
missioner, which  is  in  tbe  nature  of  a  summons,  and  tbe  only  method, 
under  existing  rules  of  court,  to  procure  his  attendance  for  the  drawing  of 
the  Jury. 

&  Same— Memorandum  Rbcobd  or  Entrt  and  PiLiiro«or  Papers. 

The  clerk,  when  required  by  rules  of  court  to  keep  such  a  record,  is  en- 
titled to  a  fee  of  15  cents  for  the  record  memorandum  in  his  record  book 
known  as  the  "Clerk's  Combined  Docket,"  in  addition  to  tbe  filing  fee 
of  10  cents  for  each  paper,  and  tbe  regular  docket  fee. 

8.  Same— Seals. 

The  clerk  Is  entitled  to  a  fee  of  10  cents  for  swearing,  IB  cents  for  the 
Jurat,  and,  where  there  has  been  no  express  waiver,  20  cents  for  tbe  teal 
of  tbe  court  attached  to  affidavits  taken  before  him. 
7.  Same— Certified  Copies  and  Seals.  ' 

The  requisition  for  a  duly-certified' copy  of  any  particular  record  In  pos- 
session of  the  clerk  ordinarily  requires  the  formality  of  a  seal  to  tlie 
certificate;  and,  unless  there  has  been  an  express  waiver  thereof,  tbe  clerk 
should  attach  tbe  same,  and  is  entitled  to  bis  fee  tberefor. 
>.  Same. 

The  clerk  is  not  entitled  to  charge  for  seals  to  copies  of  orders  on  tbe 
marshal  to  procure  meals  for  the  Jury,  as  such  seals  have  been  waived 
by  the  department 

9.  Same. 

Tbe  clerk  is  entitled  to  a  fee  of  16  cents  (or  preparing  orden  of  court,* 
when  directed  by  the  court  so  to  do. 
la  8am*. 

Tbe  clerk  is  entitled  to  a  fee  for  making  certificates  to  attach  to  tbe 
marshal's  account,  relative  to  tbe  method  of  tbe  issuance  of  bench  war- 
rants, as  these  were  required  by  the  department  In  proof  of  said  accounts. 
U.  Same. 

Tbe  clerk  is  entitled  to  charge  for  attaching  duplicate  Jurats  to  tbe  dupli- 
cate accounts  of  tbe  deputy  marshals,  where  the  oath  has  been  taken  be- 
fore him  as  to  these  vouchers  in  the  marshal's  account.  , 
18.  Same. 

The  marshal's  accounts  are  required  to  be  made  in  duplicate,  and  this 
tndndes  all  oaths,  copies  of  ordera,  and  incidental  proof  as  the  department, 
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by  Its  regulations,  requires;  and,  wherever  tbe  charge  for  the  original  i> 
proper,  'the  clerk  would  be  entitled  to  an  equal  fee  for  the  duplicate. 

18.  Same. 

The  clerk  Is  entitled  to  a  fee  of  10  cents  for  administering  oaths  to  ac- 
counts of  deputy  marshals,  being  their  vouchers  in  the  marshal's  account, 
and  for  like  services  to  the  actual  expense  account  of  the  chief  office  deputy 
marshal  and  district  attorney. 

14.  Samx. 

The  clerk  Is  entitled  to  charge  at  the  rate  of  15  cents  per  folio  for  eb- 
tering  tbe  names  and  addresses  of  persons  selected  by  him  to  be  placed  in 
the  Jury  box. 

15.  Same. 

The  clerk  Is  entitled  to  charge  the  regular  statutory  fee  for  flling  all 
papers  sent  up  by  the  commissioner  In  criminal  cases;  for  flling  pleas 
In  abatement  in  criminal  prosecutions;  for  entering  orders  approving  ac- 
counts of  officers  of  the  court,  even  though  the  rendition  of  said  accounts 
may  have  been  unnecessary,  by  reason  of  the  failure  of  tbe  officer  ren- 
dering them  to  Include  tbe  Items  therein  in  a  previous  account;  asd  for 
filing  certificates  of  deiwslt  of  money  covered  into  tbe  treasury;  and  for 
making  the  certificate  of  service  indorsed  on  a  writ  of  error  sued  out  by 
the  United  States;  and  for  entering  on  the  minutes  of  court.  In  putsnanc*; 
of  an  order  thereof,  the  oaths  of  office  of  deputy  marshals;  and  for  making 
such  certificates  as  the  department  has  required  by  tbe  forms  furnished  to 
the  marshal. 

Id.  Same. 

The  clerk  Is  entitled  to  a  fee  of  $1  for  issuing,  in  pursuance  of  an  express 
order  of  court,  commissions  to  the  commissioners  appointed  under  the  ac* 
of  May  28,  1896;  and  for  flling  each  paper  and  docket  sent  up  by  the  old 
set  of  commissioners,  whose  office  had  expired  by  virtue  of  said  act  a 
fee  of  10  cents;  and  a  fee  of  10  cents  per  folio  for  making  copies  of  the 
orders  appointing  said  commissioners,  to  forward  to  tbe  attorney  generaL 

17.  Bahb. 

The  clerk  Is  entitled  to  a  fee  of  15  cents  per  folio  for  making  reports  of 
the  disposition  of  certain  cases,  when  called  upon  by  a  department  of 
the  government  to  do  so;  and,  if  those  reports  are  required  to  be  made 
on  separate  slips,  each  slip  may  be  computed  as  a  folio. 

la  Same. 

*        The  clerk  is  entitled  to  charge  at  the  rate  of  15  cents  per  folio  for  making 
report, of  the  taking  of  testimony  In  an  admiralty  cause  referred  to  him. 

19.  Same. 

Tbe  clerk  is  entitled  to  charge  10  cents  for  flling  orders  of  court  for  the 
subpoena  of  poor  persons,  witnesses,  who  have  applied,  under  Rev.  St. 
{  878,  for  such  order. 
(Syllabus  by  the  Court) 

F.  W.  Marsh,  in  pro.  per,  and  Buckner  Chipley,  for  petitioner. 
John  Eagan,  for  tbe  United  States. 

•  SWAYNE,  District  Jadge.  The  petition  shows  that  the  peti- 
tioner has  complied  with  all  the  requisites  of  the  act  of  congress 
of  March  3,  1887,  conferring  jurisdiction  on  this  court  to  hear  cases 
of  this  nature.  Taking  up  the  schedules  as  they  are  presented  in 
the  petition,  and  demurred  to  in  toto  by  the  government,  I  am  able 
to  discern  the  following  principles  applicable  thereto: 

Schedule  A:  For  entries  in  the  minutes  of  the  conrt  in  criminal 
cases,  charged  as  separate  entries  as  to  each  proceeding,  but  disal- 
lowed by  the  comptroller  on  the  ground  that  they  must  be  counted 
consecutively,  and  allowed  as  a  single  entry  for  any  and  all  pro 
ceedings  on  a  particular  day.     It  may  be  well  to  preclude  what  may 
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be  said  as  to  this  question  by  setting  forth  a  copy  of  the  order  of 
the  court  in  the  premises: 

"It  appearing  to  the  conrt  that  the  adoption  of  forms  as  a  ^tdance  to  the 
clerk  of  this  court  In  making  the  Joamal  entries  In  criminal  cases  wonld  be 
both  expedient,  and  a  protection  to  said  officer,  the  following  forms  are  hereby 
adopted,  and  declared  to  be  proper  entries  in  criminal  cases;  each  motion, 
order,  plea,  or  sentence  to  be  made  separate  and  distinct."  From  the  order  of 
April  7,  1896. 

The  conrt  has  therefore  set  out  what  shall  be  criminal  entries, 
and  that  it  is  not  a  mere  recital  of  proceedings,  but  places  on  record 
the  orders,  motions,  pleas,  verdicts,  sentences,  etc.,  incident  to  the 
prosecution;  separating  each  in  a  paragraph  by  itself.  Petitioner 
eoDtends  that,  as  each  order  or  proceeding  is  entered  in  a  separate 
paragraph,  he  is  entitled  to  be  paid  at  the  rate  of  15  cents  per  folio 
for  each  of  said  entries,  under  section  828,  subd.  8,  Bev.  St.,  which 
reads: 

"For  entering  any  return,  rule,  order,  continuance,  judgment,  decree,  or 
recoKnIzance  or  drawing  any  bond,  or  malting  any  record,  certificate,  report 
•r  return,  for  «kch  folio,  fifteen  cents." 

And  section  854,  Rev.  St.: 

"The  term  folio  in  this  chapter  shall  mean  one  hundred  words,  counting  each 
figure  as  a  word;  when  there  are  over  fifty  and  under  one  hundred  words, 
they  shall  be  counted  as  one  folio;  but  a  less  number  than  fifty  words  shall 
not  be  counted  except  where  the  whole  statute,  notice,  or  order  contains  less 
than  fifty  words." 

The  supreme  court,  in  passing  upon  the  construction  of  the  former 
section  relative  to  the  making  up  of  the  final  record  in  criminal 
cases,  holding  such  to  be  but  one  instrument,  says,  in  connection 
with  the  entries  in  litigation  here: 

"By  this  method  of  computation  the  clerk  charges  for  each  entry,  many  of 
which  are  less  than  a  dozen  words  in  length,  as  for  one  hundred  words.  This 
may  be  proper  where  the  charge  is  made  under  the  first  clause  of  the  para- 
graph, 'For  entering  any  return,  rule,  order,'  etc.,  upon  the  journals  of  the 
court."    U.  S.  V.  Kuhs,  164  U.  a  60,  17  Sup.  Ct  15. 

The  same  view  of  this  paragraph  is  taken  by  the  court  in  Cavender 
r.  Cavender,  3  McCrary,  383,  also  reported  in  10  Fed.  828. 

The  fact  that  the  entries  are  kept  separate,  as  to  each  proceeding, 
under  order  of  court,  and  for  a  purpose  which  the  court  has  already 
adjudged  sufficient,  makes  the  method  of  computing  the  folios  seem 
correct ;  and  the  clerk's  fees  should  be  allowed  in  accordance  with 
this  method. 

Schedule  B:  Consisting  of  several  items  for  "swearing  on  the 
first  day  all  persons  summoned,  and  those  thereafter  on  special 
venire,  before  they  had  qualified  and  been  accepted  as  jurors,  as  to 
the  truth  of  their  answers  relative  to  their  qualifications  as  grand 
or  petit  jurors."  Disallowed  by  accounting  (MBQcers,  and  claimed  to 
be  merged  in  the  docket  fee.  It  is  the  established  practice  in  this 
district,  on  the  first  day  of  the  term,  for  the  clerk  to  call  the  names 
<rf  those  persons  appearing  on  writ  of  venire  facias  whom  the  marshal 
has  returned  as  found.  They  are  then  sworn  by  the  clerk,  at  the  bar 
8SF.-6e 
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jf  the  court,  "well  and  truly  to  answer  all  qaestions  tonchiag  flieir 
qualifications  to  sit  as  petit  [grand]  jurors  in  and  for  the  Northern 
district  of  Florida";  and  those  of  them  found  to  possess  the  statu- 
tory qualifications  are  impaneled,  and  those  not  qualified  are  then  ex- 
cused, without  ever  becoming  jurors  at  all,  or  serving  in  such  ca- 
pacity. It  is  contended  by  petitioner  that  this  service  does  not  fall 
within  the  exceptions  of  subdivision  4,  §  828,  Rev.  St.,  which  provides, 
"For  administering  an  oath  or  aflBrmation,  except  to  a  juror,  ten 
cents,"  but  that  the  oath  is  not  one  to  a  juror,  but  to  a  person  who 
has  presented  himself  pursuant  to  summons,  and  who  has  not  quali- 
fied as  such.  Bouvier's  Law  Dictionary  defines  a  juror  to  be  "a 
man  who  is  sworn  or  a£Brmed  to  serve  as  a  juror."  1  Bouv.  Law 
Diet.  684.  Also  2  Toml.  Law  Diet  p.  299:  "One  of  those  persons 
who  are  sworn  on  a  jury."  And  Burrill's  Law  Glossary  (volume  2): 
"One  of  a  jury;  a  person  sworn  on  a  jury;  a  juryman."  The  ex- 
ception in  the  above  paragraph  of  the  Revised  Statutes  is  undoubt- 
edly made  to  apply  to  the  oath  administered  to  the  jurors  on  voir  dire, 
when  being  examined  relative  to  specific  cases,  and  the  general  oath 
to  the  jury;  but  the  claim  here  is  for  an  oath  to  a  person  who  has 
never  become  a  juror,  and  could  not  properly  be  designated  by  that 
name.  The  statute  wOl  be  strictly  construed  as  against  the  conten- 
tion of  the  government.  Judge  Hammond  has  thoroughly  and  learn- 
edly gone  over  this  question  in  Clough  v.  U.  S.,  55  Fed.  921,  uphold- 
ing the  contention  of  the  petitioner;  but,  so  far  as  I  am  able  to  ascer- 
tain, the  question  has  not  been  passed  upon  otherwise.  As  the  claim 
is  not  for  swearing  a  juror,  but  a  person  whom  the  court  has  directed 
to  take  an  oath  in  order  to  ascertain  his  qualifications  as  a  joror, 
the  charge  is  a  proper  one. 

Schedule  0:  "For  entry  on  journals  of  the  court  of  orders  for  the 
removal  of  United  States  prisoners,  who  were  at  the  time  confined 
in  county  jails,  other  than  at  the  place  of  trial,  under  mittimos  of 
United  States  commissioners;  and  for  three  certified  copies  of  such 
order,  furnished  to  the  marshal;  and  for  filing  and  entering  the  re- 
turn of  the  marshal."  This  court  held  in  Pulestoa  t.  U.  8.,  85  Fed. 
570,  that  these  charges  did  not  fall  within  the  purview  of  section 
1030,  Rev.  St.,  and  that  a  United  States  marshal  was  entitled  to 
charge  the  statutory  fee  for  the  service  of  such  orders,  and  fully 
investigated  and  set  forth  the  practice  in  .this  connection;  approv- 
ing the  case  of  Taylor  v.  U.  S.,  45  Fed-  538.  It  is  therefore  anneo- 
essary  to  further  go  into  this  subject. 

Schedule  D:  For  entering  orders  in  the  journal  of  lite  court  re- 
manding prisoners  to  custody  after  trial  of  a  cause,  and  for  orders 
for  the  production  of  prisoners  for  sentence.  These  charges  are  anal- 
ogous to  those  in  Schedule  C,  and  have  be«i  disallowed  on  the  same 
ground.  The  practice  in  this  regard  has  been  fixed  by  the  court,  as 
set  forth  in  Schedule  A,  by  which  it  is  prescribed  that  an  entry  of 
an  order  remanding  prisoners  who  are  convicted,  and  before  sen 
tence,  if  same  should  not  be  pronounced  on  the  same  day  as  the 
conviction,  should  be  entered  as  of  course.  Hence,  if  sectitm  1030, 
Rev.  St,  has  no  application,  then  the  clerik  would  be  entitled  to  his 
fee.    Said  section  reads: 
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"No  writ  Is  necessary  to  bring  Into  court  any  person  or  prisoner  In  mutody, 
or  for  remanding  him  from  the  court  Into  custody,  but  the  same  shall  be  done 
on  the  order  of  the  court  or  district  attorney,  for  wblcb  no  fee  shall  be  charged 
by  the  clerk  or  marshal."  t 

The  only  question  presented  is,  does  this  fee  refer  to  the  writs, 
or  to  the  orders?  There  is  no  charge  here  for  a  writ  or  order,  but 
for  the  entry  of  a  proceeding -of  the  court  It  may  happen  that  this 
is  an  order  of  the  court  for  the  defendant  to  appear  for  sentence, 
or  an  order  remanding  him.  The  charge  is  for  an  entry,  and  this 
cannot  be  affected  by  this  section.  The  fee  there  spoken  of — con- 
straing  it  strictly — refers  to  the  issuance  of  a  writ.  At  least,  a 
liberal  construction  in  favor  of  the  petitioner  wonld  admit  of  this, 
and  "words  should  be  construed  liberally,  in  favor  of  the  officer,  and 
not  strictly,  in  favor  of  the  United  States,"  McBonstry  v.  U.  S., 
40  Fed.  818  (opinion  by  Judges  Pardee  and  Lamar);  Taylor  v.  U. 
S.,  45  Fed.  538;  Puleston  v.  U.  8.,  85  Fed.  570. 

Schedule  E :  Issuing  prsBcipe  to  jury  commissioner  for  the  North- 
em  district  of  Florida,  under  rule  5,  rules  of  practice  of  the  circuit 
court.  This  fee  is  provided  for  by  subdivision  1,  §  828,  Bev.  St.: 
"For  issuing  and  entering  every  process,  commission  •  *  *  or 
other  writ  •  •  •  one  dollar."  The  issuance  of  tiiifl  process  is 
rendered  necessary  by  rule  5,  rules  of  practice  of  this  district,  which 
reads :  "Upon  the  receipt  and  entry  of  an  order  for  filling  the  jury 
box  (also  drawing  the  jury)  the  clerk  will  issue  a  praecipe  to  the  jury 
commissioner,  citing  such  order,  and  directing  him  to  attend  on  a 
day  certain,"  eta  This  praecipe  is  a  summons,  and  the  only  method 
prescribed  for  obtaining  the  proper  attendance  of  the  jury  commis- 
sioner on  the  day  selected  by  the  clerk  for  the  drawing  of  the  jury. 
The  fee  is  provided  for  by  this  section  of  the  Revised  Statutes,  and 
therefore  tie  charge  is  proper.  Goodrich  v.  U.  S.,  47  Fed.  267; 
dough  v.  U.  S.,  55  Fed.  921.  The  former  case  holds  a  charge  for  a 
pnecipe  to  a  jury  commissioner  to  be  a  proper  fee,  and  the  latter 
that  a  commission  to  a  supervisor  of  elections  was  properly  charged 
for. 

Schedule  F:  For  entering  memorandum  of  the  filing  of  any  par- 
ticular paper,  in  civil  causes,  filed  by  and  on  behalf  of  the  United 
States,  in  the  record  known  as  the  "Clerk's  Combined  Docket,"  un- 
der rule  8,  rules  of  practice  of  this  district.    The  said  rule  provides: 

"The  derk  of  this  court  shall  keep  a  Clerk's  Ck>mblned  Docket,  of  all  causes 
and  proceedings,  commenced  or  brought  into  this  court  on  the  civil  side,  upon 
which  shall  be  entered  at  the  time  of  Its  commencement,  every  suit  or  proceed- 
ing, with  a  memorandum  of  the  time  and  manner  of  Its  commencement,  the 
nature  of  the  action,  and  the  name  of  the  attorney  or  aoUdtor  of  the  plaintiff 
or  complainant,  and  of  the  defendant.  If  be  shall  appear,  and  a  memorandum 
of  all  papers  filed,  of  the  Issue  and  return  of  process,  of  the  fees  and  costs, 
as  the  same  shall  be  taxed  from  time  to  time,  and  shall  enter  therein  all  rule^ 
and  orders  made  and  entered  by  the  clerk  as  of  course,  during  the  progress  'of 
the  cause." 

It  is  oontended  that  the  fee  for  making  the  record  entry  of  the 
time  and  manner  of  filing  any  particular  paper,  with  a  desoription 
thereof,  is  merged  in  the  docket  fee.  It  will  be  observed  that  this 
rule  provides  the  method  of  keeping  this  docket,  and^  further,  that 
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certain  records  shall  be  kept  therein.  In  fact,  this  book  is  a  con- 
densed record  of  all  matters  relative  to  the  case.  It  might  as  con- 
sistently be  contended  that  the  entry  of  all  orders  entered  as  of 
course  by  the  clerk,  and  the  return  of  process,  would  be  covered  by 
the  docket  fee;  but  these  items  are  allowed  invariably,  althoa^^ 
their  entry  is  in  the  same  manner,  and  upon  the  same  page  of  this 
record.  Judge  Whitney,  in  Amy  v.  Shelby  Ck).,  Fed.  Cas.  No.  345 
(decided  Ang.  7,  1872),  in  passing  on  this  question,  says: 

"The  accounting  officers  of  the  proper  department  of  the  government  allow 
ten  cents  for  filing  each  paper,  and  fifteen  cents  additional  for  entering  In  tbe 
calendar  a  note  of  the  filing;  holding,  I  suppose,  that  such  entry  Is  a  record. 
entitling  the  clerk  to  a  fee  of  fifteen  cents  a  folio.  When  the  number  of  words 
are  less  than  one  hundred,  they  are  counted  as  a  folio;  and,  inasmuch  as 
such  entry  is  in  fact  a  record,  I  am  Inclined  to  regard  the  department  con- 
struction the  proper  one,  which  gives  the  clerk  ten  cents  for  fiUng  a  paper, 
and  fifteen  cents  for  the  record  entry  In  the  calendar." 

It  therefore  seems  that  up  to  1872  the  department  allowed  these 
items,  and  has  since  changed;  but  upon  what  judicial  decision,  I  am 
onable  to  find.  The  charge  seems  to  be  proper.  In  some  cases, 
where  there  are  300  or  400  papers  filed,  or  in  cases  sach  as  the  one 
just  cited,  where  there  were  2,000,  the  docket  fee  is  grossly  inade- 
quate to  compensate  the  clerk.  The  docket  fee  is  made  to  apply  to  those 
acts  which  are  similar  in  all  cases,  such  as  the  entry  of  the  style  of 
the  cause  in  the  various  dockets,  the  indexing,  swearing  the  jury, 
taxing  costs,  and  other  analogous  acts;  and  the  supreme  court  has 
not  been  disposed  to  broaden  the  meaning  and  scope  of  this  para- 
graph, as  in  the  case  of  U.  S.  v.  Van  Duzee,  140  U.  8.  199,  11  Sup. 
Ct  941;  and  it  should  not  be  construed  to  increase,  to  a  burden- 
some extent,  the  duties  of  the  clerk  under  this  fixed  fee,  but  should 
be  classed  under  the  expansive  clause  relative  to  entries.  This  rec- 
ord entry  seems  distinct  from  such  acts  as  are  classed  under  the 
docket  fee,  and  should  be  allowed  as  a  record  entry. 

Schedule  G.  Item  1:  This  item  is  proper  and  ordinary,  and,  un- 
less some  clear  rule  of  law,  or  some  fact  as  to  its  fairness,  is  shown 
to  the  contrary,  should  be  allowed. 

Items  2  and  3:  In  swearing  a  person  to  an  ordinary  aflSdavit.  a 
clerk  of  a  United  States  court  acts  merely  in  the  capacity  of  a  no- 
tary public,  and  it  is  the  usual  practice  to  attach  his  seal.  There  are 
no  authorities  directly  on  this  point,  but  it  seems  reasonable  to  al- 
low a  clerk  the  regular  fee  of  10  cents  for  the  oath,  15  cents  for  the 
certificate,  and  20  cents  for  the  seal,  where  a  paper  requires  an  oath, 
and  proper  evidence  of  same,  before  it  can  be  filed.  See  Rev.  St  § 
900.  Rev.  St.  Fla.  §  221,  provides  as  fees  for  notaries  public:  Oath, 
10  cents;  certificate  and  seal,  60  cents, — ^and  speaks  of  a  certificate 
and  seal  in  conjunction,  and  makes  no  separate  fee  for  either.  It 
would  seem  that  the  clerk  ought  to  receive  for  analogous  acts  what 
a  notary  public  by  law  can  charge;  and,  if  the  district  attorney  had 
gone  before  a  notary  public,  he  could  have  been  required  to  pay  60 
cents  for  the  same  services  that  the  clerk  here  charges  46  cents  for. 
I  think  that  it  may  fairly  be  said  that  the  seal  is  required,  and  that, 
as  the  district  attorney  and  the  court  have  never  waived  tte  placing 
of  the  seal  to  such  affidavits,  it  is  a  proper  charge.     Section  900, 
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Rev.  St,  requires,  in  the  re-establishment  of  lost  records,  "a  copy 
J.of  application]  of  it  shall  be  served  personally  upon  every  person 
interested  therein,  together  with  written  notice  that  on  a  day  there* 
in  stated,"  eta;  and  the  order  of  the  court  in  the  cases  in  which 
the  charge  for  seals  to  certified  copies  of  this  notice  is  made  spec-- 
ifled  what  this  notice  was  to  be,  to  wit,  to  be  issued  by  the  clerk, 
under  seal  of  the  court,  giving  the  defendants  certain  notices,  etc. 
The  only  way  these  notices  could  be'  served  by  the  marshal  was  by 
copy.  Should  that  copy  be  under  seal?  I  think,  from  the  tenor  of 
the  order,  it  should  be  a  certified  copy,  including  the  seal. 

Items  4,  5,  6,  7,  8,  11,  14,  15,  16,  17,  18,  19:  Where  a  duly-cer- 
tified copy  of  an  order  of  court  is  required,  does  this  not  also  imply 
the  formal  authratication  of  that  order?  In  this  instance  the  clerk 
was  directed  by  written  order  of  court  to  make  a  duly-certified  copy 
of  an  order,  to  be  transmitted  to  certain  persons  for  a  particular 
purpose,  llie  charge  for  the  seal  was  disallowed  in  each  instance, 
as  being  unnecessary.  It  is  the  general  rule  that,  whenever  a  copy 
of  any  ofScial  record  in  the  clerk's  oflSce  is  required  to  be  duly  au- 
thenticated, a  seal  should  be  affixed  to  the  certMcata  The  supreme 
court,  in  U.  S.  v.  Van  Duzee,  140  U.  S.  175,  11  Sup.  Ot.  760,  says: 

"The  question  Is  not  so  much  what  the  law  requires  as  a  sufflcieot  au- 
thentication of  the  copy  of  an  order  for  formal  proof  of  such  order  In  a  case 
upon  trial,  but  what  method  of  authentication  the  department  requires.  The 
<lepartment  has  the  right  to  waive  the  formal  proof  which  would  be  required 
In  a  court  of  law."  , 

But  in  these  items  the  question  is  not  between  the  department  and 
the  clerk.  Neither  has  there  been  any  waiver  of  formal  proof  by  the 
person  to  whom  these  copies  were  required  to  be  given,  but,  on  the 
other  hand,  in  most  instances  an  order  of  court  was  made,  directing 
a  duly-certified  copy  to  be  made.  If  this  does  not  require  a  seal, 
what  can  the  phi^ase  mean?  When  can  the  clerk  determine  whether 
a  seal  is  proper  or  not?  Is  there  any  rule  left  to  adhere  to?  Clear- 
ly, whenever  a  duly-certified  copy  is  required,  unless  express  waiver 
-of  a  seal  is  expressed,  the  clerk  should  attach  a  seal.  In  Taylor  v. 
n.  S.,  45  Fed.  535,  Justice  Jackson  says : 

"Upon  principle,  a  court  of  record  can  only  speak  from  its  records,  and, 
when  the  original  cannot  be  used,  can  only  speak,  outside  the  court,  from  a 
copy  of  the  records,  duly  authenticated;  •  •  •  the  general  principle  being 
that,  where  copies  of  court  records  are  to  be  used  as  evidence  elsewhere,  the 
highest  form  of  authentication  known  to  the  law  should  be  employed." 

As  in  some  or  most  of  these  items  the  court  directed  the  form  of 
authentication,  it  will  be  binding  on  the  government;  and  the  su- 
preme court,  in  the  above  citation,  clearly  laid  down  the  principle 
that,  unless  such  waiver  was  in  some  way  shown,  the  officer  ought 
to  adhere  to  the  rule  of  proper  authentication,  by  the  affixing  of 
the  seal.    At  least,  it  seems  a  proper  Inference. 

Items  9,  12,  13:  The  auditor  in  these  items  required  a  copy  of 
a  certain  order,  or  a  certificate  of  certain  facts,  to  be  furnished  as 
proof  in  the  adjustment  of  certain  accounts.  There  was  nothing 
said  in  his  directions  as  to  the  seal,  or  manner  of  authentication,  but 
a  certificate  or  certified  copy  was  required.    There  seems  to  be  no 
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general  rule  of  the  department  in  this  regard,  as  in  some  instances 
certificates  with  seals  are  required,  and  in  others  no  seal.  This  item 
seems  not  to  fall  within  any  regulation.  How  was  the  clerk  to 
know  that  the  formality  of  a  seal  bad  been  waived  by  the  auditor? 
The  certificate  was  made  in  the  customary  manner,  and  a  seal  at- 
tached. Unless  the  auditor  expressly  waived  this  formality,  it  should 
be  allowed,  as  per  previous  authority. 

Item  10:  For  seals  to  copies  of  orders  on  marshals  to  furnish 
meals  to  juries.  In  instructions  to  marshals  (Cousar's  Dig.  222)  such 
copies  of  orders  are  required.  Nothing  is  said  as  to  the  necessity 
of  seals,  but  the  following  certificate  is  required:  "A  true  copy 
from  the  minutes.  ,  Clerk."  I  believe  this  is  properly  con- 
strued as  a  waiver  of  the  formality  of  the  seal,  and  a  strict  com- 
pliance with  the  instructions  would  render  a  seal  unnecessary. 

Item  20:  This  charge  is  for  a  certified  copy  of  an  order  for  pro- 
curing books  of  record  for  the  clerk's  office  in  Tallahassee  The 
copy  of  the  order  was  required  by  the  department  in  order  to  pass 
upon  the  requisition  for  money  for  the  payment  thereof.  It  is  con- 
tended that  the  clerk  should  have  complied  with  certain  require- 
ments then  unknown  to  him,  but,  as  the  department  required  the 
copy  as  evidence,  it  should  have  been  allowed  in  the  clerk's  fees. 

Items  21,  22:  For  preparing  orders  under  the  direction  of  the 
court.  The  court  often  desires,  of  its  own  motion,  to  make  certain 
orders,  and  in  these  instances  called  upon  the  clerk  to  prepare  the 
same.  It  is  contended  that  there  is  no  fee  provided  therefor.  Sub- 
division 8,  §  828,  Rev.  St.,  provides,  "For  entering  any  return,  rule, 
order,  continuance,  judgment,  decree  or  recognizance,  or  drawing 
any  bond,  or  making  any  record,  certificate,  return  or  report,  for 
each  folio,  fifteen  cents."  On  the  other  hand,  it  may  be  suggested 
that,  as  the  clerk  is  required  by  lawful  authority  to  draft  an  order, 
the  doing  of  this  work,  and  the  subsequent  submission  of  the  same 
to  the  court,  may  be  classed  under  the  head  of  "Making  a  Report" 
I  think  this  would  not  be  an  overliberal  construction. 

Items  23,  38:  Making  certificates  to  marshal's  accounts  relative 
to  the  issuance  of  bench  warrants,  as  required  by  regulations. 
These  regulations  referred  to  in  this  item  will  be  found  in  Cousar's 
Dig.  232.  The  marshal  construed  this  to  require  him  to  furnish  a 
certificate  to  the  effect  that  all  bench  warrants  had  been  properly  is- 
sued. The  department  now  claims  that  such  certificate  was  not  re- 
quired, but  as  the  matter  was  not  determined  until  after  these  serv- 
ices were  performed,  and  the  marshal  adopted  this  construction,  and 
called  for  these  certificates,  based  upon  these  requirements  of  the 
department,  it  seems  fair  that  the  government  should  be  held  liable 
therefor. 

Item  24:  Duplicate  jurats  to  accounts  of  deputy  marshal's  actual 
expense  accounts.  It  is  hard  to  understand  why  the  accounting  of- 
ficers disallowed  these  items.  The  act  of  February  22,  1875  (18 
Stat.  333),  requires  that  accounts  and-vouchers  of  marshals  be  made 
in  duplicate.  The  duplicate  filed  in  the  o£Qce  of  the  clerk  must,  in 
fact,  be  a  duplicate  of  the  account  transmitted  to  the  attorney  gen- 
eral, and  not  merely  a  copy.    Cousar's  Dig.  216,  "Instructions  of 
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Attorney  General."  And  "a  deputy  must  swear  to  his  voucher. 
This  aflSdavit  must  be  executed  before  an  officer  having  general  au- 
thority to  administer  oaths,  and  must  be  on  or  attached  to  the 
voucher."  "Instructions  of  Attorney  General,"  Id.  233.  In  re 
Marsh,  2  Compt  Dec.  482,  the  comptroller  decided  that  a  clerfc  was 
entitled  to  10  cents  for  administering  oath  to  a  deputy  marshal,  15 
cents  for  original  certificate,  and  same  for  duplicate  certificate  to  the 
voucher.  I  understand  that  this  has  since  been  the  ruling  of  the  de- 
partment, and  it  undoubtedly  is  correct  under  the  law.  The  dupli- 
cate jurat  in  these  instances  seems  necessary,  equally  so  with  the 
original,  and  will  be  allowed  on  the  same  ground. 

Item  25 :  Copies  of  certain  orders  furnished  to  the  marshal.  This 
service  was  required  by  the  marshal  to  attach  to  his  account,  under 
"General  Directions  of  Attorney  €teneral,"  Cousar's  Dig.  2^3: 

"Emergencies  may  arise  where  it  ■will  be  Impossible  to  first  obtain  authority 
from  the  department,  but  in  all  such  cases  the  facts  must  be  clearly  se^  forth, 
and  these  particular  expenditures  specially  approved  by  the  court." 

The  circumstances  of  these  charges  are  thus:  The  court  ordered 
the  marshal  to  procure  benches  to  accommodate  a  great  crush  of 
witnesses, — the  need  was  immediate, — which  order  was  entered  of 
record.  This  order  was  in  effect  a  special  approval  of  these  par 
ticular  expenditures,  and  necessarily  should  be  certified  to  the  de- 
partment, accompanying  the  marshal's  account,  in  analogy  to  other 
orders  approving  the  marshal's  accounts.  The  services  of  the  clerk 
in  this  particular  were  actual  and  necessary. 

Items  26,  27,  32,  43,  51,  53:  Fees  for  the  duplication  of  proofs 
of  orders,  certificates,  etc.,  in  cases  where  there  is  no  question  as  to 
the  legality  of  the  original,  to  be  attached  to  accounts  current  of 
court  oflBcers.  In  no  item  of  these  charges  is  there  a  claim  that 
the  certified  copy  of  the  order  approving  the  account  should  be  in 
duplicate,  but  merely  such  proof  as  is  required  to  be  attached  to 
witness  and  juror  pay  rolls,  or  certificates  relative  to  the  entry  of ' 
orders  for  the  marshal  to  furnish  meals  to  jurors.  The  accounts  the 
marshal  renders  to  the  court  must  in  fact  be  a  duplicate.  Supra, 
item  24,  etc  This  applies  to  every  detail,  and  this  must  in  fact  in- 
clude all  such  proofs  as  the  department  requires  relative  to  the  items, 
vouchers,  oaths,  copies  of  orders  and  certificates,  as  each  account 
serves  a  different  purpose, — the  one,  for  settlement  at  the  depart- 
ment; the  other,  for  deposit  for  inspection  among  the  files  of  the 
court.    All  items  here  should  be  allowed.    Cousar's  Dig.  66. 

Items  28,  30,  31,  36,  37,  48,  49,  50:  For  administering  oaths  to 
accounts  of  deputy  marshals  (their  vouchers  in  the  marshal's  ac- 
count), actual  expense  account  of  chief  oflSce  deputy  and  district  at- 
torney, and  jurat  to  original  and  duplicate.  ITiese  questions  have 
been  thoroughly, adjudicated  in  favor  of  the  petitioner  in  the  cases 
of  Puleston  v.  U.  S.,  85  Fed.  570,  and  In  re  Marsh,  2  Compt.  Dec. 
482,  and  upon  that  authority  should  be  allowed.  "The  former  case 
held  that  tlie  marshal  was  entitled  to  be  reimbursed  for  expense  in- 
curred for  oath  and  jurat  to  his  current  accounts  after  the  passage  of 
the  act  of  May  28,  1896;  and  in  the  latter  the  comotroller  allowed 
the  tame  fees  in  other  items  charged. 
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Item  29:  Entering  on  slips  of  paper  the  names  of  jurora,  to  be 
placed  in  the  jury  box.  In  Fuller  v.  U.  S.,  58  Fed.  329,  Judge  Kew- 
man,  of  Georgia,  says: 

"For  entering  names  of  Jurors,  with  post-office  addresses,  on  slips  of  papei 
for  the  Jury  box,  the  clerk  is  entitled  to  charge  15  cents  per  folio.  In  the 
case  of  U.  S.  v.  King,  147  D.  S.  676,  13  Sup.  Ct.  439,  the  supreme  court.  In 
discussing  services  of  this  kind,  says:  'We  think  that  the  construction  given 
to  this  section  is  conclusive  against  the  claim  of  the  clerk  for  per  diem  services 
In  the  drawing  of  Juries,  or  for  such  services  as  are  not  taxable,  as  orders, 
certificates,  or  the  like,  under  section  828,  fixing  the  compensation  of  clerks." 
The  clerk  has  made  his  charge  for  this  service  under  subdivision  8,  f  828, 
Rev.  St.  •  ♦  *  The  charge  Is  15  cents  per  folio,  as  for  making  any  other 
record,  and  it  seems  to  be  the  only  proper  way  in  which  the  clerk  can  be  com- 
pensated for  his  service." 

This  decision  seems  very  clear,  and  should  be  followed. 

Items  33,  39,  68:  Filing  papers  in  criminal  cases.  It  is  admitted 
that  five  out  of  the  twelve  filed  were  by  defendant.  The  five  demur- 
rers filed  by  the  district  attorney  in  item  33,  and  two  papers  in  item 
39,  are  undoubtedly  correct,  and  arose  over  a  misapprehension  as 
to  the  party  who  filed  them,  and  seem  to  be  among  the  usual  and 
ordinary  costs  allowed.  As  to  the  filing  of  pleas  in  abatement,  it 
may  be  said  that  the  accounts  show  that  a  fee  for  entering  a  plea  to 
the  indictment  when  the  prisoner  is  arraigned  is  unquestionably  al- 
lowed, together  with  the  other  journal  entries;  no  deduction  from 
the  journal  entries  being  made  in  the  number  of  folios  for  this  en- 
try. I  can  find  no  ground  for  a  distinction  being  made  as  to  pleas 
in  abatement.  The  one  is  as  mnch  a  part  of  the  expense  of  the 
prosecution  as  the  other,  and,  in  accordance  with  the  practice  of 
the  accounting  officers  in  that  particular,  should  be  allowed. 

Items  34,  35,  40:  Entering  orders  approving  accounts  of  officers 
of  the  court,  and  certified  copies,  certificates,  and  seals,  for  forward- 
ing to  the  department.  It  is  contended,  in  connection  with  these 
I  items,  that  these  accounts  should  haVe  been  rendered  with  the  reg- 
ular quarterly  accounts,  or  that  they  should  hare  been  included  with 
other  accounts  With  this  the  clerk  had  nothing  to  do.  The  court 
in  fact  made  the  orders  or  approval ;  and  it  was  necessary  that  the 
clerk  enter  them,  and  make  out  the  copies  for  transmission  in  ac- 
cordance with  law.  So  far  as  these  items  were  concerned,  it  made 
no  difference  whether  the  officer  presenting  them  had  complied  with 
the  regulations  of  the  department  or  not.  That  was  not  a  matter  for 
the  determination  of  the  clerk.  He  was  only  concerned  in  their  prop- 
er transmission  to  the  department.  And  there  can  be  no  qa^tion 
of  law  relative  to  their  justness,  as  the  supreme  court,  in  U.  S.  v. 
Van  Duzee,  140  D.  S.  169,  11  Sup.  Ct.  758,  has  expressly  so  declared. 
See,  also,  Jones  v.  U.  S.,  39  Fed.  410;  Erwin  v.  U.  S.,  37  Fed.  470; 
Marvin  v.  U.  S.,  44  Fed.  405. 

Items  41,  44:  Entering  on  the  minutes  of  the  court,  in  pursuance 
of  rale  9,  §  5,  rules  of  practice  of  United  States  conrts,  Northern 
district  of  Florida,  the  oaths  of  office  of  deputy  marshals.  It  is  hard 
to  understand  why  the  department  clerks,  in  the  face  of  a  plain  de 
cision  of  the  supreme  court,  will  disallow  items  properly  charged. 
These  items  are  discussed  and  allowed  in  full  in  the  case  of  U.  S. 
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T.  Van  Dazee,  140  U.  S.  169,  11  8np.  Ct  758,  sustaining  the  court 
in  Van  Dozee  v.  U.  S.,  41  Fed.  671;  the  ruling  being  plain,  and 
leaving  no  doubt  as  to  the  justness  of  these  charges. 

Item  45:  This  item  is  for  an  entry  of  an  order  in  a  civil  case 
prosecuted,  by  the  government  at  the  instance  and  for  the  beneflt  of 
the  government,  and  the  fee  therefor  is  correct  legally,  and  no  ques- 
tion can  be  maintained  on  demurrer  relative  thereto. 

Item  46:  For  filing  certificates  of  deposit  of  money  covered  into 
the  treasury  by  the  clerk.  The  treasury  department  has  a  sum- 
maiy  method  of  declaring  accounts  closed  after  a  quarter's  accounts 
have  been  passed  upon,  allowing  no  supplemental  account  for  other 
fees  omitted.  At  least,  such  was  their  ruling  in  these  items.  But 
as  there  is  no  such  rule  of  law  binding  on  the  courts  in  this  respect, 
and  no  statute  of  limitation,  except  as  to  six  years,  these  items 
should  be  allowed,  under  the  ruling  of  the  supreme  court  in  U.  S. 
V.  Kurtz,  164  U.  S.  53,  17  Sup.  Gt  15;  item  6  in  said  opinion  allow- 
ing these  fees. 

Item  47:  Indorsing  on  writ  of  error  sued  out  by  the  United 
States  the  certificate  of  service,  as  made  by  the  clerk.  The  account- 
ing oflBcer  who  made  this  disallowance  seemed  to  be  wholly  ignorant 
of  the  legal  method  of  serving  writs  of  error,  contending  that  such 
services  were  the  duty  of  the  marshal  who  effected  the  service  of 
the  writ;  seeming  not  to  understand  that  by  law  the  clerk  ef- 
fected service  by  lodging  a  copy  with  the  files  of  his  court,  and 
returning  such  writ,  with  the  certificate  of  such  fact  indorsed  there- 
on,— no  other  of&cer  having  any  duty  to  perform  in  said  service.  If 
the  department  had  underwood  this,  I  feel  sure  that  the  item  would 
have  been  allowed.  It  is  a  proper  charge,  and  required  by  section 
1007,  Bev.  St. 

Item  52:  For  making  certificates  relative  to  the  entry  of  orders 
to  furnish  meals  to  juries.  The  blank  forms  furnished  by  the  de- 
partment (form  8)  to  the  marshals  require  this  particular  certificate 
to  be  made  by  the  clerk.  These  forms  had  the  efifect  of  a  specific 
requirement  for  these  certificates,  and,  under  the  ruling  in  the  case 
of  U.  S.  v.  Allred,  155  U.  S.  591, 15  Sup.tDt.  231,  should  be  allowed. 

Items  54,  59:  Administering  oaths  and  affixing  jurat  in  proof 
of  acconnts  of  ot^;e  deputy  marshals  and  district  attorney  after 
ihe  passage  of  the  act  of  May  28,  1896,  and  swearing  bailiffs  attend- 
ing upon  juries.  These  fees  seem  to  fall  within  the  ruling  of  this 
;ourt  in  the  case  of  Puleston  v.  U.  S.,  85  Fed.  570;  and  the  latter 
tem,  under  the  ruling  in  the  case  of  Davis  v.  U.  S.,  45  Fed.  162. 

Item  55:  Issuing  commissions  to  the  new  commissioners  appoint- 
ed by  the  court,  as  per  order  of  court.  In  accordance  with  the  ex- 
tress  orders  of  the  court,  July  1,  2,  3,  1897,  conmiissions  were  is- 
ued  to  the  four  commissioners  appointed  under  the  act  of  May 
8,  1896,  which  required  the  district  court  to  appoint  such  number  of 
ommissioners,  etc.  "The  appointment  of  such  United  States  com- 
lissioners  shall  be  entered  of  record  in  the  district  court."  Although 
btere  is  no  specific  requirement  relative  to  the  issuance  of  such  com- 
tissions  by  the  court,  yet  the  order  of  the  court  has  the  effect  and 
peration  of  law.    "When  the  clerk  performs  a  service  in  obedience 
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to  an  order  of  court,  he  is  as  much  entitled  to  compensation  as  if 
he  were  able  to  put  his  finger  upon  a  particular  clause  of  a  statute 
authorizing  compensation  for  such  services."  U.  8.  v.  Van  Duzee, 
140  U.  S.  169,  176,  11  Sup.  Ct.  758.  Hence  the  order  of  the  court 
requiring  the  issuance  of  these  commissions  is  conclu8i\;e,  and  the 
fee  proper,  under  section  828,  subd.  1:  "For  issuing  and  entering 
every  process,  commission,  etc.,  J1.00." 

Item  56:  Making  copies  of  orders  appointing  commissioners,  and 
certificate  and  seal;  sent  to  attorney  general.  The  above-cited  act 
also  requires  "notice  thereof  [of  the  appointment  of  a  commissioner] 
at  once  given  by  the  cleric  to  the  attorney  general."  29  Stat  184. 
For  such  notice  there  is  no  other  fee,  except  as  for  a  copy  of  the 
order.  As  the  law  requires  a  notice,  the  selection  by  the  clerk  of 
this  form  is  a  compliance  with  the  act,  and' should  be  regarded  as 
actual  and  necessary. 

Item  57:  The  same  act  also  requires  that  "said  commissioners 
shall  then  deposit  all  records  and  other  official  papers  appertaining 
to  their  ofiices  in  the  office  of  the  clerk  of  the  circuit  court  by  which 
they  were  appointed."  Does  this  authorize  the  filing  by  the  clerk 
of  all  papers  sent  in  under  this  act?  It  seems  clear  that  they  be- 
come part  of  the  records  and  files  of  the  court  Some  of  the  papers 
so  sent  in  would  in  any  event  be  sent  up  to  be  filed  by  the  clerk, 
being  papers  in  criminal  cases,  which  there  is  no  dispute  as  to  the 
duty  of  the  clerk  to  file;  and  in  fact  all  but  five  dockets  are  papers 
of  this  nature,  which  should  have  been  filed  in  any  event  As  to 
the  others,  as  they  become  part  of  the  files  of  the  court  they  should 
be  properly  indorsed  and  placed  on  the  files.  It  is  necessary  for  the 
clerk  to  maintain  possession  of  the  papers  so  sent  up,  to  place  them 
away  in  a  safe  place,  and  do  all  such  acts  as  are  included  in  the  filing 
fee.  There  is  no  other  compensation  provided  therefor,  and  the 
clerk  should  not  be  thus  burdened  without  compensation,  when  there 
is  an  adequate  and  proper  fee. 

Item  60:  Making  11  separate  reports,  upon  request  of  a  depart- 
ment of  the  government,  relative  to  the  disposition  of  certain  crim- 
inal causes.  Subdivision  8,  §  828,  Rev.  St.,  provides'a  fee  for  "mak- 
ing any  report,  for  each  folio  fifteen  cents."  One  of  the  departments 
of  the  government  forwarded  blank  forms,  upon  v^ich  the  clerk  was 
requir^  to  make  up  a  report  of  certain  criminal  cases,  and  judg- 
ments therein.  Each  case  in  which  this  data  was  required  was  placed 
on  a  separate  sheet  by  the  department,  thus  requiring  a  separate 
report  in  each  case.  The  fee  for  searching  for  these  judgments  was 
allowed,  but  the  report  disallowed.  It  seems  clear  that  the  latter  fee 
is  proper,  under  this  paragraph  of  the  fee  bill,  and  should  be  allowed. 

Item  61:  For  making  report  relative  to  the  method  of  taking  tes- 
timony in  an  admiralty  cause,  in  pursuance  of  an  order  of  court. 
The  government  maintains  that  the  fee  for  taking  and  certifying 
depositions  at  20  cents  per  folio  covers  this  fee  of  ^e  conunissioner 
for  making  his  report,  under  rule  35,  admiralty  rules  of  this  dis- 
trict. This  charge  was  made  under  subdivision  8,  instead  of  sub- 
division 6,  §  828,  Sev.  St.  The  number  of  folios  of  testimony  was 
estimated  at  20  cents  per  folio,  and  the  number  of  folios  in  the  re- 
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port  at  15  cents.  If  the  clerk  had  made  the  charge  as  the  depart- 
ment claims  he  should,  he  would  have  been  entitled  to  25  cents  more 
than  he  claimed;  but,  estimating  in  the  usual  and  proper  manner, 
it  is  disallowed,  seemingly  on  the  ground  that  it  is  not  a  sufiQcient 
charge  for  the  services,  for  if  the  estimate  of  the  total  number  Of 
folios  had  been  on  the  basis  of  20  cents  per  folio,  as  for  depositions, 
then  the  clerk's  charges  would  have  been  for  five  folios  more  than 
they  were.  The  method  here  charged  for  seems  correct,  and  should 
have  been  allowed. 

Item  62:  Filing  affidavits  for  subpoena  of  witnesses  In  pauper 
criminal  cases,  with  the  order  of  the  court  indorsed  thereon,  direct- 
ing same  to  be  issued,  etc.  For  filing  this  affidavit  with  the  order 
indorsed  thereon,  it  is  contended,  on  two  grounds,  to  be  correct: 
First,  that  the  fee  is  for  filing  an  order  of  court  for  issue  of  subpoena 
for  defendant's  witnesses  at  the  cost  of  the  goremment.  The  comp- 
troller of  the  treasury,  upon  an  appeal  taken  by  the  clerk,  allowed 
the  fee  for  entering  these  same  orders  in  the  journals  of  tlie  court, 
in  pursuance  of  section  878,  Bev.  8ti,  which  declares,  "In  such  cases 
the  cost  incurred  by  the  process  and  the  fees  of  witnesses  •  •  • 
shall  be  paid  in  the  same  manner  as  witnesses  subpoenaed  in  be- 
half of  the  United  States."  What  is  the  cost  of  process?  Clearly, 
under  the  ruling  of  the  comptroller,  the  fee  for  entering  the  order 
is  allowed  (2  Compt.  Dec.  578),  but  the  fee  for  filing  the  order  dis- 
allowed, which  is  a  very  unreasonable  and  illogical  discrimination. 
The  fact  that  this  order  is  indorsed  on  the  back  of  the  affidavit  is  im- 
material. The  clerk  can  now  «lect  to  charge  his  filing  fee  as  for  the 
order.  It  is  unnecessary  to  discuss  the  second  contention,  relative 
to  the  legality  of  the  fee  independent  of  the  indorsement  of  the  or^ 
der. 


UNITED  STATES  v.  SAN  FRANCISCO  BRIDGE  00. 

(District  Court.  N.  D.  California.    June  25,  1898.) 

No.  8.485. 

1.  Infobkatioh— Violation  of  Eight-Hoor  Law— Intention. 

Under  Act  Aug.  1,  1892,  making  It  unlawful  for  coDtractors  on  pnblle 
works  to  require  or  permit  laborers  to  worl^  more  than  eight  hours  In  any 
calendar  day,  the  Intention  Is  an  esseatlal  Ingredient  of  the  offense,  and 
must  be  charged  In  an  indictment  or  information. 

i.  SAMB— CONSTBUCTION   AFTBB   VeHDICT. 

An  allegation  in  an  information  that  defendant,  as  a  contractor  on 
public  works,  "required"  laborers  to  work  more  than  eight  hours  In  a 
calendar  day,  necessarily  Implies  that  the  act  was  done  intentionally,  and 
Is  a  sufficient  allegation  of  the  intent  to  support  the  information  after 
verdict 
8.  United  States— Jcrisdiotion— Land  Purchased  for  Public  Building. 
A  state  retains  complete  and  exclusive  political  jurisdiction  over  land 
within  its  limits  purchased  by  the  United  States  as  a  site  for  a  public 
building,  unless  such  purchase  was  with  the  consent  of  its  legislature,  or 
jurisdiction  has  been  otherwise  ceded  to  the  United  States,  and  any  offense 
Against  its  laws  committed  thereon  Is  punishable  In  its  courts. 

4  Same— Public  Works- Regulation  of  Hours  of  Work. 

Congress  has  power  to  regulate  the  hours  of  labor  which  may  be  re- 
quired or  permitted  on  public  buildings  or  works  of  the  United  States, 
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and  the  federal  courts  hare  jurisdiction  to  punish  yiolatlons  of  such  regu- 
lations, though  the  buildings  or  works  where  committed  may  be  situated 
or  land  within  the  political  Jurisdiction  of  a  state. 

The  San  Francisco  Bridge  Company  was  convicted  of  the  violatioB, 
as  a  contractor  on  the  new  post  oflQce  at  8an  Francisco,  of  the  act  of 
congress  of  August  1,  1892,  by  requiring  and  permitting  laborers  to 
work  on  such  building  more  than  eight  hours  in  one  calendar  day. 
Heard  on  motion  in  arrest  of  judgment 

Samuel  Knight,  Asst.  U.  S.  Atty. 
R.  Percy  Wright,  for  defendant 

DE  HAVEN,  District  Judge.  The  defendant  has  been  convicted 
of  the  violation  of  "an  act  relating  to  the  limitation  of  the  hours  of 
daily  service  of  laborers  and  mechanics  employed  upon  the  public 
works  of  the  United  States  and  of  the  District  of  (Columbia,"  apiwoved 
August  1,  1892  (2  Supp.  Bev.  St.  [2d  Ed.]  p.  62),  and  has  interposed  a 
motion  for  an  arrest  of  judgment.  Section  1  of  the  act  referred  to 
makes  it  unlawful  for  any  officer  of  the  United  States  government  or 
of  the  District  of  Columbia,  or  for  any  contractor  or  subcontractor 
whose  duty  it  shall  be  to  employ,  direct,  or  control  the  services  of 
laborers  or  mechanics  upon  public  works  of  the  United  States  or  of 
the  District  of  Columbia,  "to  require  or  permit  any  such  laborer  or 
mechanic  to  work  more  ^an  eight  hours  in  any  calendar  day  except 
in  case  of  extraordinary  emergency."  By  section  2  of  the  act  it  Is 
provided  "that  any  officer  or  agent  of  the  government  of  the  United 
States  or  of  the  District  of  Columbia,  or  any  contractor  or  subcon- 
tractor whose  duty  it  shall  be  to  employ,  direct,  or  control  any  laborer 
or  mechanic  employed  upon  any  of  the  public  works  of  the  United 
States  or  of  the  District  of  Columbia,  who  shall  intentionally  violate 
any  provision  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor." 

The  information  charges  that  the  defendant  was  a  contractor  upon 
public  works  of  the  United  States,  to  wit,  the  new  post  office  of  the 
United  States  in  the  city  and  county  of  San  Francisco;  that  as  snch 
contractor  its  duty  was  to  employ,  direct,  and  control  laborers  em- 
ployed and  working  thereon ;  and  that  the  defendant  did  on  the  Ist  day 
of  December,  1897,  in  violation  of  the  act  of  congress  above  referred  to, 
"require  and  permit  said  laborers  to  work  more  than  eight  hours  in  the 
calendar  day  last  aforesaid,  to  wit,  nine  hours  and  forty  minutes  to 
such  day,  upon  said  contract  and  public  works,  there  being  then  and 
there  no  case  of  extraordinary  emergency  for  the  employment  of  sudi 
laborers  for  the  length  of  time  last  aforesaid,  or  for  any  length  of 
time  in  excess  of  said  eight  hours  in  said  calendar  day." 

The  motion  in  arrest  of  judgment  is  based  upon  two  gronndb: 
First,  it  is  claimed  that  the  information  does  not  charge  that  the  de- 
fendant intentionally  required  or  permitted  the  laborers,  employed 
by  it  upon  the  public  works  referred  to  in  the  information,  to  laJbor 
more  than  eight  hours  in  each  day;  second,  because  it  is  not  alleged 
in  the  information,  nor  was  the  fact  proved  upon  the  trial,  that  the 
United  States  has  exclusive  jurisdiction  over  the  land  upon  which  the 
post  office  referred  to  in  the  information  is  being  constructed. 

1.  There  can  be  no  doubt  that,  in  order  to  constitute  the  crime  de- 
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scribed  in  the  law  ander  whidi  the  defendant  is  prosecuted,  there 
iBDst  be  an  intentional  violation  of  its  provisions  by  a  defendant; 
that  is  to  say,  the  act  which  that  law  forbids  must  be  knowingly  or 
intentionally  committed,  in  order  to  make  the  doing  of  such  act  a 
crime.  U.  S.  v.  John  Kelso  Co.,  86  Fed.  304;  U.  8.  v.  Ollinger,  55 
Fed.  959.  This  particular  intention,  constituting,  as  it  does,  an  essen- 
tial element  of  the  crime,  as  described  in  the  law,  must  therefore  be 
alleged  in  the  information  or  indictment  in  order  to  sufficiently  charge 
a  defendant  with  the  commission  of  such  offense.  1  Bish.  Or.  Proc. 
§§  523-525;  Com.  v.  Boynton,  12  Cush.  499;  Com,  v.  Slack,  19  Pick. 
(Mass.)  304.  After  verdict,  however,  and  in  passing  upon  a  motion 
in  arrest  of  judgment,  the  all^ations  of  an  indictment  or  information 
should  be  liberally  construed,  and  an  informal  or  imperfect  allegation 
of  an  essential  fact  will  be  deemed  a  sufficient  averment  of  such  fact. 
U.  S.  V.  I)V)elke,  1  Fed.  426.  The  information  in  this  case  does  not 
in  express  terms  charge  that  the  act  of  the  defendant  in  requiring  and 
permitting  its  laborers  to  work  more  than  eight  hours  in  each  calendar 
day  was  intentional,  but  snch  charge  is  necessarily  implied  from  the 
language  used  in  the  information.  As  before  stated,  the  intention 
which  enters  into  the  offense  described  in  the  act  of  congress  above 
referred  to  is  simply  an  intention  to  do  the  act  which  is  prohibited  by 
that  statute,  and  such  intention  is,  in  my  opinion,  in  effect  charged 
by  the  information  in  this  case.  The  language  of  the  information  is 
that  the  defendant  did  require  and  permit  its  laborers  to  work  more 
than  eight  hoars  on  the  day  stated.  To  "require"  is  to  order,  direct, 
or  conunaad,  and  the  charge  that  the  defendant  required  its  laborers 
to  work  more  than  eight  hours  on  the  day  named  in  the  information 
necessarily  implies  that  in  making  sach  requirement  there  was  an 
intention  upon  the  part  of  the  defendant  that  its  order  or  direction 
should  be  obeyed.  So,  also,  the  word  "permit,"  as  used  in  the  statute, 
means  to  allow  or  consent  to;  and  the  charge  in  the  information  that 
the  defendant  permitted  its  laborers  to  work  more  than  the  prescribed 
number  of  hours  may  properly  be  regarded  as  the  legal  equivalent  of  an 
allegsttion  that  such  work  was  done  with  its  knowledge  and  consent, 
and,  if  so,  there  was  an  intentional  violation  of  the  latr  by  the  defend- 
ant The  information  would  doubtless  have  been  in  better  form 
and  more  valuable  as  a  precedent  if  it  had  followed  the  language  of 
the  statute,  and  alleged,  in  so  many  words,  that  the  defendant  in- 
tentionally violated  the  provisions  of  the  law  by  directing  and  permit- 
ting laborers  employed  by  it  to  work  more  than  the  prescribed  number 
of  hours;  but,  in  my  opinion,  the  information  is  sufficient  to  support  a 
judgment  of  conviction. 

2.  Section  8  of  article  1  of  the  constitution  provides  that  congress 
shall  have  power  "to  exercise  exclusive  legislation  in  all  cases  what- 
soever, over  such  district  (not  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  states,  and  the  acceptance  of  congress,  become 
the  seat  of  the  govenunent  of  the  United  States,  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  tiae  legislature 
of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards  and  other  needful  buildings."  It  is 
not  alleged  in  the  information,  nor  does  the  fact  otherwise  appear, 
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that  the  land  upon  which  the  new  San  Francisco  post  office  is  being 
constructed  was  purchased  by  the  United  States  witli  the  consent 
of  the  state,  or  that  political  jurisdiction  over  the  same  has  been 
otherwise  ceded  to  the  United  States  by  the  state.  Upon  this  state 
of  facts,  it  must  be  held  that  the  state  of  California  retains  complete 
and  exclusive  political  jurisdiction  over  such  land,  and,  tliis  being 
so,  there  can  be  no  question  that  persons  there  committing  marder, 
or  any  other  offense  denounced  by  its  laws,  would  be  subject  to 
trial  and  punishment  by  the  courts  of  the  state.  2  Story,  Const  S 
1227;  People  v.  Godfrey,  17  Johns.  225;  Ex  parte  Sloan,  4  Sawy.  330, 
Fed.  Cas.  No.  12,944;  U.  S.  v.  Stahl,  1  Woolw.  192,  Fed.  Cas.  No. 
16,373;  U.  S.  v.  Ward,  1  Woolw.  17,  Fed.  Gas.  No.  16,639;  U.  S.  v. 
Cornell,  2  Mason,  60,  Fed.  Gas.  No.  14,^7.  In  the  case  last  cited  it 
was  said  by  Mr.  Justice  Story: 

"Bat  although  the  United  States  may  well  purchase  and  hold  lands  for 
public  purposes,  within  the  territorial  limits  of  a  state,  this  does  not,  of  itself, 
oust  the  jurisdiction  of  sovereignty  of  such  state  over  the  lands  so  pur- 
chased. It  remains  until  the  state  has  relinquished  Its  authority  over  the 
land,  either  expressly  or  by  necessary  implication." 

In  view  of  this  principle  of  constitutional  law,  it  is  now  nrged  that 
this  court  is  without  jurisdiction  to  pronounce  judgment  upon  the 
verdict,  and  that  the  act  of  congress  should  be  construed  as  only 
applying  to  public  works  upon  land  over  which  the  United  States  has 
the  right,  under  the  constitution,  to  exercise  exclusive  political  juris- 
diction and  dMuinion;  that  is  to  say,  that  it  should  be  construed  as 
applying  only  to  public  works  in  the  District  of  Columbia,  or  in  the 
territories  of  the  United  States,  or  upon  lands  pnrchaaed  by  the 
United  States  with  the  consent  of  the  state,  for  the  erection  of  forts. 
magazines,  arsenals,  dockyards,  and  other  needful  buildings.  In  sap- 
port  of  this  position,  counsel  for  the  defendant  has  argued,  with  great 
earnestness,  that,  unless  so  construed,  the  statute  cannot  be  upheld, 
because  congress  has  no  power  to  legislate  in  regard  to  the  nnmbw 
of  hours  laborers  shall  be  permitted  to  work  each  day  in  places  or  upon 
land  not  within  the  exclusive  political  jurisdiction  of  the  United 
States.  The  Statute  under  consideratioii,  however,  l^  its  express 
terms,  is  applicable  only  to  public  works  of  the  United  States  and  of 
the  District  of  Columbia;  so  that  the  question  presented  here  is  not 
whether  congress  possesses  the  power  to  legidate  gena-ally  in  regard 
to  the  number  of  hours  laborers  shall  be  permitted  to  work  in  any  one 
day  when  engaged  in  the  construction  of  some  building  or  in  some  oth- 
er employment  over  which  the  United  States  baa  no  right  to  exercise 
any  supervision  or  control,  but  rather  this:  Has  congress  the  power 
to  prescribe  the  terms  and  conditions  under  which  Ia1x>r  shall  be  per- 
formed in  the  construction  of  public  works  of  the  United  States,  and 
without  reference  to  the  fact  whether  such  public  works  are  or  are 
not  upon  land  over  which  the  national  government  exercises  exclosive 
political  jurisdiction?  '  I  entertain  no  doubt  of  the'authority  of  con- 
gress in  this  respect.  Public  works  are  instrumentalities  for  ^e  exe- 
cution of  the  powers  of  government  In  the  construction  of  its  pnbllo 
works,  the  United  States  exercises  a  power  which  belongs  to  it  as  a 
sovereign  nation,  and,  as  a  necessary  incident  of  its  sovereignty,  has 
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the  right  to  legislate  in  regard  to  all  matters  relating  to  the  con- 
struction of  snch  works,  including  the  number  of  hours  wliich  shall 
constitute  a  day's  labor  for  those  employed  thereon.  Laws  have 
been  passed  limiting  the  hours  for  the  labor  of  letter  carriers  in  any 
one  day  (25  Stat.  157) ;  and  for  those  employed  in  the  navy  yards  of  the 
United  States  (12  Stat.  587) ;  and  for  all  labwers  and  mechanics  em- 
ployed "by  or  on  behalf  of  the  government  of  the  United  States"  (15 
Stat  77);  and  the  power  of  congress  to  pass  such  laws  has  never 
been  seriously  questioned.  In  my  opinion,  congress  may  also  provide 
that  laborers  upon  public  worlds  of  the  Uixited  States,  whether  em- 
ployed directly  by  the  government  or  by  a  public  contractor,  shall 
not  be  required  or  permitted  to  work  more  than  eight  hours  in  one 
day,  and  may  compel  obedience  to  such  a  law  by  providing  that  its 
violation  shall  constitute  an  offense  against  the  United  States,  and  be 
punished  as  such.  Nor  is  the  power  of  congress  to  thus  legislate  in 
the  least  impaired  or  affected  by  the  fact  that  such  public  works  may 
be  erected  upon  land  over  which  the  state  retains  political  jurisdic- 
tion, as  the  sovereignty  of  the  state  does  not  extend  to  matters  con- 
nected with  or  incident  to  the  construction .  of  public  works  of  the 
Usoited  States;  and  congress- in  providing,  as  it  has,  for  the  punish- 
ment of  any  contractor  upon  sadi  public  works,  or  any  o£Qcer  of  the 
United  States  who  should  violate  the  provisions  of  the  law  under 
consideration,  was  not  legislating  upon  a  subject  which  in  any  manner 
trenches  upon  the  reserved  powers  of  the  state.  The  subject-matter 
of  the  law  is  one  which  concerns  only  the  government  of  the  United 
States,  and  over  which  it  has  the  right  to  exercise  supreme  and  ex- 
clusive control,  notwithstanding  the  fact  that  the  state,  for  all  pur- 
poses relating  to  the  government  of  the  state  and  the  administration 
of  its  laws,  retains  political  jurisdiction  over  the  land  upon  which 
BQcli  public  works  may  be  erected.  This  conclusion  necessarily  re- 
sults from  a  consideration  of  the  fact  that,  under  American  consti- 
tutional law,  the  national  government  and  the  states  which  compose 
it  are  clotheifl  with  separate  powers  of  sovereignty  in  relation  to  the 
subjects  within  their  respective  constitutional  spheres  of  action,  and 
each  may  therefore  exercise  the  powers  pertaining  to  its  own  sov- 
ereignty without  coming  into  conflict  with  the  other.  This  view  is 
in  harmony  with  what  was  said  by  Chief  Justice  Taney  in  delivering 
the  opinion  of  the  supreme  court  of  the  United  States  in  Ableman  v. 
Booth,  21  How.  516: 

"The  powers  of  the  general  goTenunent  and  of  the  state,  although  both 
exist  and  are  exercised  within  the  same  territorial  limits,  are  yet  separate 
and  distinct  sovereignties,  acting  separately  and  independently  of  each  other, 
within  their  respective  spheres." 

The  motion  will  be  denied. 


Digitized  by 


Google 


896  88  FEDERAL  REPORTER. 

LARROWB-LOISBTTB  T.  O'LOUGHLIN  ct  al. 

(Circuit  Court,  S.  D.  New  York.    June  22,  1888.) 

1.  CoPTRiGHTB— What  CoHSTirnTBS  Pkeviods  Publication  —  Restrictiok  os 
UsB  BT  Pdrchaskr. 

Xlie  selling  of  copies  of  a  book  by  the  author  to  all  persons  paying  him 
foT  a  course  of  instruction  connected  therewith,  during  a  number  of  years, 
constitutes  a  publication  which  deprives  him  of  the  right  to  subsequently 
obtain  a  copyright,  though  each  purchaser  was  bound  by  contract  not  to 
communicate  the  contents  of  the  book  to  any  one  else. 

S.  JOKISDICTIOK  OF  FEDERAL  COUBTS— COPTHIGHTS. 

After  a  federal  court  has  determined,  in  an  action  for  the  infringement, 
that  a  copyright  Is  invalid,  it  has  no  Jurisdiction,  as  between  parties  who  are 
citizens  of  the  same  state,  to  grant  relief  on  other  grounds. 

Swayne  &  Swayne,  for  complainant. 
Philip  Carpenter,  for  defendants. 

TOWNSEND,  District  Judge.  The  complainant  herein,  being  the 
widow,  executrix,  and  sole  beneficiary  under  the  will  of  Alphonse 
Loisette,  in  September,  1896,  duly  copyrighted  a  work  entitled  "As- 
similatiTe  Memory;  or  How  to  Attend  and  Never  Poi^et," — of  which 
work  her  late  husband  was  the  author.  She  brings  this  bill  to  re- 
strain the  defendants  from  selling  a  work  entitled — "Memory:  A 
Scientific  Practical  Method  of  Cultivating  the  Faculties  of  Attention, 
Recollection,  and  Retention.  By  A.  Loisette," — published  and  sold  by 
defendants  during  the  years  1895  and  1896,  and  advertised  as  a  system 
devised  by  said  Loisette. 

There  was  an  agreed  statement,  in  which  the  following  facts  were 

admitted: 

Loisette  was  the  author  of  a  system  for  training  the  memory,  which  be 
taught  extensively  for  many  years  by  means  of  lectures,  correspondence,  and 
pamphlets,  and  prior  to  1894  Loisette  did  not  distribute,  sell,  or  give  away  any 
copies  of  these  pamphlets,  unless  the  person  receiving  such  pamphlet  previous- 
ly signed  one  of  these  contracts,  namely:  "In  consideration  of  Professor  A. 
Loisette  undertaking  to  teach  me  his  system  of  memory,  In  his  own  way  in 
every  respect,  I  do  hereby  promise  that  I  will  not'Conununlcate  to  any  per:son 
whatsoever  any  idea  or  part  of  bis  system  of  memory,  without  his  previous 
consent  therefor  in  writing;  and  I  further  agree  to  pay  said  Professor  Lolsene, 
his  heirs,  executors,  administrators,  and  assigns,  the  sum  of  five  hundred  dol- 
lars, as  liquidated  damages,  for  each  and  every  person  to  whom  I  may  com- 
municate any  idea  or  part  of  his  said  system  of  memory,  without  said  writ- 
ten consent"  Prior  to  1886  said  Loisette  duly  registered  at  Stationers'  Hall, 
London,  England,  sheets  containing  his  lectures  and  exercises  by  entering 
the  titles  thereof;  and  he  subsequently  printed,  prior  to  1886,  second  and  thirtl 
editions.  In  sheet  and  pamphlet  form,  containing  additional  matter,  upon  the 
pages  of  which  was  printed,  "Entered  at  Stationers*  Hall.  Prof.  A.  Loisette.'' 
"No  copies  of  either  of  said  editions  were  ever  filed  either  at  Stationers' 
Hall  or  in  any  of  the  public  libraries  of  Great  Britain  or  in  the  British  Mu- 
seum." In- 1886  he  printed  a  fourth  edition  of  these  pamphlets,  and  entered 
the  title  pages  thereof  in  the  office  of  the  librarian  of  congress  at  Washington, 
but,  owing  to  the  negligence  of  his  agent,  no  .copies  thereof  were  ever  trans- 
mitted to  Washington.  On  these  pamphlets  were  printed  both  the  English 
and  United  States  copyright  notices.  No  persons  except  those  who  had 
previously  signed  a  copy  of  the  above  contract  ever  had  access  either  to  said 
pamphlets  claimed  to  have  been  copyrighted  in  England  or  those  claimed  to 
have  been  copyrighted  in  this  country  prior  to  1894,  except  where  a  purchaaer 
from  Loisette  allowed  such  pamphlets  to  be  read  irrespective  of  his  contract 
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Some  two  7ean  after  this  edition  was  printed,  Lolsette  first  learned  that 
said  copies  had  not  been  transmitted  to  Washington,  and  be  then  published 
another  edition  or  reprint  of  said  edition  of  1886  without  sold  copyright  no- 
tices.     "However,  Lolsette  continued  after  this  time  to  circulate  his  edition, 
bearing  the  English  and  American  copyright  marks,  and,  further  than  that, 
he  mixed  the  two  editions  Indiscriminately,  and  sent  out  sets  having  parts 
of  each,  some  bearing  the  copyright  mark  and  some  not"    "Sets  have  also 
been  put  out  by  Loisette  wherein  some  of  the  parts  or  books  were  of  the  edi- 
tion  above  referred  to  which  have  borne  the    'Copyright,  1896,'    print,  and 
oome  'were  not;  some  were  of  the  edition  above  referred  to,  which  tmre  borne 
the  'Entered  at  Stationers'  Hall'  print,  and  some  were  not;   and  some  bav^ 
bad  no  copyright  print  upon  them  of  either  England  or  America,  while  others 
of  the  same  set  Issued  have  had  both."    "Of  all  of  these  editions,  some  of  the 
IwokB  or  pamphlets  bore  the  notice,  'These  lesson  papers  must  not  be  shown 
to   any  one;'  others  bore  this  notice,   'Printed  solely  for  the  pupils  of  A. 
Lolsette.'     Some  had  both  notices,  and  others  had  neither  of  these  notices, 
nor  any  snch  notice,  upon  them."    Thereafter  Liolsette  Issued  two  other  edi- 
tions, each  consisting  largely  of  a  reprint  of  said  edition  of  1SS6,  the  later 
of  which  was  duly  copyrighted  by  the  complainant,  and  is  the  one  as  to 
which  Infringement  Is  alleged.     The  work  published  by  defendants  was  copied 
entirely  from  said  editions  of  1886,  without  the  consent  of  said  Lolsette  or  of 
complainant     Defendants   never   purchased   said   pamphlets   from   Lolsette; 
were  never  bound  by  said  contract  hereinbefore  set  forth;  and  were  ignorant 
of  any  publication  other  than  the  one  of  1886,  from  which  they  made  their 
copy. 

"niere  are  some  amtdguities  in  the  agreed  statement  of  facts.     AI- 
thoagh  it  appears  that  defendants  either  procnred  said  pamphlets  prior 
to  1^4  from  some  purchaser  from  Lolsette  under  said  contract,  or  in 
1894,  or  thereafter,  when  said  work  had  been  copyrighted;  it  does  not 
necessaril;  appear  that  such  pamphlets  bore  any  notice  of  any  restric- 
tion under  said  contract.     If  it  can  be  assumed  that,  as  some  of  the 
pamphlets  of  all  the  editions  bore  ^ome  notice,  and  that,  although 
some  hove  no  notice,  defendants  probably  purchased  a  complete  set 
of  pamphlets  of  a  single  edition,  and  therefore  had  notice  of  the  re- 
striction upon  some  one  of  the  pamphlets,  and  were  therefore  charge- 
able with  notice  of  such  restriction  as  to  the  scries, — facts  which  do 
not  seem  to  be  sufficiently  proved, — the  question  is  presented  as  to  how 
far  such  restriction  affects  the  rights  of  defendants,  who  "were  igno- 
rant of  any  publication  other  than  the  one  of  1886,  from  which  they 
made  their  copy."    It  does  not  appear  that  defendants  may  not  have 
copied  the  1886  matter  from  the  1893  edition  after  Loisette  had  pub- 
lished, copyrighted,  and  publicly  sold  the  work  without  any  contract 
restriction.     Although  Loisette  failed  to  comply  with  the  requirement 
of  the  copyright  statutes  in  England  as  to  filing  copies  of  his  work  in 
certain  libraries,  this  did  not  affect  the  copyright,  but  only  made  him 
liable  to  a  penalty  for  such  failure.    5  &  6  Vict.  c.  45,  §  10.     Loisette 
duly  registered  one  edition  of  said  work  in  England  at  Stationers'  Hall 
in  18S.3,  and  on  the  official  book  at  Stationers'  Hall  appears  the  entry, 
"Loisettian  School  of  Instantaneous  Memory,  2d  Edition,  published 
December  29th,  189.3,"  and  on  every  copy  of  said  edition  he  stated  that 
it  was  so  registered. 

No  literary  work  can  be  lawfully  registered  in  England  before  it  Is 
published.  Drone,  Copyr.  279;  Correspondents'  Newspaper  Co.  v. 
Saunders,  11  Jur.  (N.  S.)  540.  It  must  therefore  be  assumed  that  the 
edition  of  1883  was  published  in  England.     By  this  publication  Loi- 
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sette  forfeited  his  claim  to  a  subsequent  copyright  ia  this  countiT'  of 
the  matter  therein  contained.  In  1886,  Loisette  entered  the  title 
pages  of  the  edition  of  1886,  of  which  defendants'  edition  is  a  copy, 
in  the  office  of  the  librarian  of  congress  at  Washington ;  but  altboogb, 
through  the  negligence  of  his  agent,  he  never  filed  the  copies  of  said 
pamphlets  as  required  by  law,  yet,  after  notice  that  such  copies  -were 
never  filed,  he  has  circulated  said  pamphlets,  bearing,  not  only  an 
English  copyright  notice,  but  also  a  United  States  copyright  notice, 
thereby  subjecting  himself  to  liability  for  a  penalty  of  flOO,  and  has 
also  published  another  edition  without  such  notices.  Loisette  charged 
each  person  who  took  up  this  study  individually,  f25  for  the  coarse. 
He  charged  those  who  attended  bis  lectures  at  his  rooms  in  the  day- 
time, |15  each  for  the  course;  those  who  attended  his  classes  at  his 
rooms  in  the  evening,  flO  each  for  the  course;  and  those  who  were 
members  of  correspondence  classes  of  10  or  more  persons,  ^  each  for 
the  course.  Each  person  received  a  set  of  pamphlets  containing  the 
system,  with  directions  for  putting  it  into  use,  and  with  exerdsea 
upon  the  same. 

From  the  agreed  statement  of  facts  it  appears,  therefore,  that  Loi- 
sette advertised  widely  and  furnished  a  copy  ot  his  book  to  any  one 
who  paid  him  f25.  Those  who  chose  to  form  classes  of  10  could  ob- 
tain a  book  for  flO.  The  books  were  sold  absolutely;  no  restriction 
being  placed  upon  the  title  or  upon  their  use  other  than  the  contract 
not  to  communicate  to  any  person  any  idea  or  part  of  Loisette's  system 
of  memory.  I  think  this  distribution  amounted  to  publication.  To 
hold  that  a  person  may  offer  a  book  to  every  person  in  the  worid  who 
will  buy  it  and  pay  a  certain  price  for  it  with  an  agreement  not  to 
show  it  to  any  otiier  person,  and  that  this  course  of  distribution  might 
be  continued  for  many  years,  and  then  a  copyright  secured  for  the  Ic^al 
term,  would  be  a  large  advance  upon,  and  wide  departure  from,  any 
decisions  which  have  been  cited  in  this  case.  In  most,  if  not  quite, 
all  the  cases  in  which  a  distribution  has  been  held  not  to  be  a  publica- 
tion, the  author  did  not  part  with  the  title  to  the  books  distributed. 

Complainant's  brief  probably  states  her  case  as  strongly  as  it  can 
be  stated,  and  quotes  the  most  pertinent  authority  to  maintain  her 
position,  but  she  furnishes  no  precedent  which  sustains  her  con- 
tention. This  book  was  exposed  for  sale  so  that  the  public,  with- 
out discrimination  as  to  persons,  might  have  an  opportunity  to  enjoy 
it,  within  the  meaning  of  Drone,  Copyr.  p.  91.  In  Jewelers'  Mer- 
cantile Agency  v.  Jewelers'  Weekly  Pub.  Co.,  84  Hun,  12,  32  N.  Y. 
Snpp.  41,  where  the  book  remained  the  property  of  the  plaintiff, 
and  the  respondent  contracted  for  its  return,  Judge  O'Brien  says: 

"We  tblnk  the  appellants  overlook  the  fact  appearing,  that  the  book  was 
never  sold.  •  *  •  This  was  not  such  a  publication  as  would  destroy  U» 
plaintiff's  original  property  rights  In  the  book.  •  •  •  A  person  may  print 
any  number  of  copies  of  which  he  remains  the  owner,  and  by  contract  may 
80  restrict  their  use,  by  those  to  whom  he  lends  them,  as  to  retain  bis  origioAl 
rights." 

But  the  Jewelers'  Mercantile  Agency  Case  was  taken  to  the  ooort 
of  appeals  of  New  York,  and  since  the  argument  in  this  court  has 
been  decided  by  that  court.     49  N.  E.  872.     That  court  says: 
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"Out  Of  a  few  cases  of  the  same  general  cbaracter  seems  to  have  grown 
the  Idea  that  It  Is  possible  for  a  man,  by  putting  restrictions  on  the  use  of 
his  books  by  subscribers,  however  numerous  they  may  be,  to  retain  In  bim 
forever  the  common-law  right  of  first  publication.  If  that  position  be  sus- 
tained by  the  Judgment  of  the  courts,  then  will  have  been  obtained  Judicial 
legislation  of  far  broader  scope  and  much  greater  value  to  authors  and 
others  than  that  offered  by  the  copyright  statute." 

The  opinion  in  that  case  is  an  ezhanstive  one,  and  la  applicable  to 
the  one  at  bar;  and  if  that  decision  is  correct,  as  I  believe  it  is, 
tiiere  was  a  publication  in  the  present  case,  and  the  copyright  ia  void. 

Furthermore,  the  notice  in  the  edition  of  1886,  that  it  was  copy- 
righted in  England,  was  equivalent  to  a  notice  that  it  bad  been 
published  therein,  and  I  think  that  the  notice  of  a  United  States 
copyright,  known  by  Loisette  to  be  untrue,  estops  his  representatives 
from  denying  that  it  was  published  here. 

Complainant's  counsel  insisted  that  defendants  could  only  have  ob- 
tained a  copy  of  Loisette's  work,  from  which  to  make  the  publication 
sought  to  be  prohibited,  by  means  of  a  breach  of  trust,  and  that, 
therefore,  they  should  be  enjoined.  The  jurisdiction  of  this  court  is 
founded  only  on  copyright,  and  there  is  no  copyright.  Ccnnplaiuant 
and  the  principal  defendants  are  alleged  to  be  citizens  of  New  York, 
and  if  complainant  has  any  cause  of  action  fotmded  on  breach  of 
trust,  which  the  decision  in  the  Jewelers'  Agency  Case  would  seem 
to  indicate  that  she  has  not,  her  place  to  prosecute  it  is  in  the  ooorts 
of  New  York,  rather  than  in  those  of  the  United  States. 


COLOA.TE  et  al.  v.  ADAMS  et  aL 

(Olrcvlt  Court,  N.  D.  Illinois,  N.  D.    July  S,  1886.) 

Tradb-Marks— iNjxnroTioN— Cashhebs  Bouqust  Soap. 

The  manufacturer  of  Cashmere  Bouquet  soap,  who  has  built  up  a 
large  business  in  malting  and  selling  it,  may  have  an  injunction  restrain- 
ing the  use  by  a  rival  manufacturer  of  the  words  "Violets  of  Cashmere" 
to  describe  another  soap. 

In  Equity. 

Suit  by  Bowles  Colgate  and  others  against  Charles  L.  Adams  and 
others  to  enjoin  infringement  of  a  trade-mark,  and  restrain  unfair 
competition  in  trade. 

Rowland  Cox  and  William  O.  Belt,  for  complainants. 
Banning  &  Banning,  for  defendants^ 

GBOSSOUP,  District  Judge.  The  bill  alleges  that  about  the  year 
1869  the  complainants  began  the  manufacture  and  sale  of  a  toilet 
soap,  to  which  they  gave  the  trade-mark  or  trade-name  of  "Cashmere 
Bouquet,"  a  designation  never  before  used  in  connection  with  soap 
or  similar  products;  that  the  complainants  have  spent  large  sums 
of  money  in  advertising  and  popularizing  their  product,  so  that  it 
has  become  one  of  the  most  popular  toilet  soaps  in  the  United 
States;  that  their  business  in  the  manufacture  and  sale  of  this  soap 
under  this  trade-mark  or  trade-name  has  become  one  of  great  magni- 
tude; that  in  the  trade  their  soap  has  come  to  be  known  and  oalled 
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for  as  "Cashmere  Soap";  that  the  words  "Cashmere  Bouquet"  and 
the  word  "Cashmere"  have  become  invested  with  a  secondary  mean- 
ing, as  indicating  complainants'  product;  that  the  defendants,  soap 
manufacturers  in  Chicago,  well  knowing  the  value  of  the  complain- 
ants' good  will,  have  knowingly  and  fraudulently  made  use  of  the 
word  "Cashmere"  in  connection  with  their  manufacture  and  sale  of 
soap;  that  the  defendants  have  stamped  the  word  "Cashmere"  upon 
their  soap,  and  upon  the  boxes  the  designation  "Violets  of  Cash- 
mere," beihg  displayed  and  accentuated  so  as  constitute,  to  all 
intents  and  purposes,  the  name  and  designation  of  the  soap.  It  is 
alleged  that  this  use  of  these  words  by  the  defendants,  whether  the 
complainants  had  a  technical  trade-mark  or  trade-name  in  the  word 
"Cashmere"  or  not,  constitutes  an  inequitable  and  fraudulent  com- 
petition in  business,  and  is  a  trespass  upon  the  good  will  in  the 
manufacture  and  sale  of  Cashmere  Bouquet  soap.  The  answer 
denies  all  these  material  allegations,  and  the  especial  defense  is  set 
up  that  the  word  "Cashmere"  is  a  geographical  word,  and  therefore 
incapable  of  exclusive  monopoly  as  a  trade-mark  or  otherwise.  Tlie 
proof  satisfies  me  that  the  statement  of  the  case  by  the  complain- 
ants is  substantially  correct,  and  that  the  defendants'  manufacture 
and  sale  of  soap  under  the  name  "Cashmere,"  or  the  name  "Cash- 
mere" in  connection  with  some  other  name,  as  "Violets,"  is  calcu- 
lated to  mislead  the  public  into  the  belief  that  in  purchasing  such 
soap  they  are  purchasing  complainants'  soap.  I  think  I  am  justi- 
fied in  holding,  too,  that  the  sefection  of  this  name  by  the  defendants 
for  their  soap  was  due  to  the  fact  that  the  complainants  had  already 
bailt  up  a  large  trade  under  that  name.  This  would  constitute  un- 
fair competition.  Whether  the  word  "Cashmere,"  were  this  a  case 
of  technical  trade-mark,  would  be  held  to  be  a  geographical  word, 
and  therefore  insusceptible  of  use.,  under  the  doctrine  of  Mill  Co. 
v.  Alcorn,  150  TJ.  8.  460, 14  Sup.  Ct.  151, 1  need  not  decide.  I  doubt, 
however,  if  the  word  carries  to  the  senses  any  conception  of  place 
or  geography.  It  was  adopted,  probably,  because  of  its  familiar 
sound  to  the  public  ear  in  connection  with  shawls,  and  conveys, 
if  anything,  an  impression  rather  of  fineness  and  softness,  than  of 
place.  It  is  not,  of  course,  strictly  a  word  of  quality,  but  by  asso- 
ciation impresses  the  mind  with  the  thought  of  superior  or  desira- 
ble quality,  rather  than  of  place.  Whatever  would  be  my  rnling 
were  it  a  trade-mark  case,  pare  and  simple,  the  case,  as  presented, 
being  one  of  unfair  and  inequitable  competition,  is  controlled  by 
Flour-Mills  Co.  v.  Eagle,  30  C.  C.  A.  386.  86  Fed.  608,  recently  de- 
cided by  the  circuit  court  of  appeals  for  this  circuit,  and  an  injunc- 
tion must  go  against  the  defendants. 

The  defendants  insist  that  complainants  are  entitled  to  iM>  in- 
junction, by  reason  of  abandonment.  This  contention  finds  n* 
satisfactory  support  either  in  the  proven  facts  or  the  law.  A  de- 
cree may  be  drawn  for  an  injunction  only  and  costs. 
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NSW  DBPABTURE3  BBIiL  CO.  ▼.  COBBIN  et  SL 

(Circuit  Court,  D.  Connecticut    June  23,  1898.) 

No.  891.     ' 

1.  Patkhtb— iHvstrnoir— Spboial  E<}uitib8. 

The  fact  that,  from  the  prfevioua  rdatlona  and  conduct  of  the  partlea, 
there  are  special  eqnltiea  in  fayor  of  complainant  (aa  where  an  employfi, 
after  making  an  Invention  and  assigning  It  to  his  employer,  leaves  the 
employment,  enters  that  of  another,  and  procures  a  new  patent  to  avoid 
the  former  one),  Is  not  to  be  considered  In  determining  the  question  of 
patentable  Invention,  since  the  public  Interest  demands  that  the  true  facts 
fJiall  be  known  as  against  the  original  patent. 

%.  Bamk— Limitation  of  Ci^aimbl 

When,  on  the  face  of  the  speclflcatlons  and  claims,  and  through  the 
flle  wrapper  and  correspondence  with  the  patent  office,  the  Inventor  has 
stated  that  he  confines  himself  to  the  specific  form  shown,  and  when, 
furthermore,  the  prior  art  shows  that  on  any  other  theory  the  patent  must 
be  void  for  lack  of  novelty,  the  patentee  will  not  be  permitted  to  extend 
the  scope  of  his  claims. 

B.  Same— Bells  for  Caks. 

The  Rockwdl  patent.  No.  617,895,  for  improvements  In  bells,  construed, 
and  ItOd  not  infringed. 

This  was  a  suit  in  equity  by  the  New  Departure  Bell  Company 
against.P.  &  F.  Corbin  and  E.  D.  Rockwell  for  alleged  infringement  of 
letters  patent  No.  517,395,  issued  March  27,  1894,  to  E.  D.  Rockwell, 
for  improvements  in  bells. 

Newell  &  Jennings,  for  complainant 
Mitchell,  Bartlett  &  Brownell,  for  defendants. 

TOWNSEND,  District  Judge.  This  case  presents  the  common  fea- 
tures of  a  complainant  claiming  as  assignee,  under  a  patent  to  one  of 
its  employes,  of  the  employ^  entering  the  s^idce  of  another  company, 
and  getting  up  a  new  patent  to  avoid  the  former  one,  and  the  defenses 
of  lack  of  patentable  novelty  and  noninfringement  in  view  of  the  rela- 
tions of  the  parties  and  the  prior  art.  It  is  strenuously  argued  in 
these  cases,  and  seems  to  be  assumed  by  counsel,  that,  inasmuch  as 
the  equities  are  against  such  defenses,  the  patent  is  entitled  to  a  favor- 
able consideration  upon  the  question  of  validity  against  them.  I  do 
not  so  understand  the  law.  It  ,may  be  true  that,  upon  the  naked 
question  of  infringement,  these  considerations  are  relevant  in  suggest- 
ing a  favorable  consideration  to  the  patent;  but  as  was  said  by  Mr. 
Justice  Shiras,  in  Haughey  v.  Lee,  151  U.  S.  285,  14  Sup.  Ct  332, 
"the  defense  of  want  of  patentable  invention  in  a  patent  operates  not 
merely  to  exonerate  the  defendant,  but  to  relieve  the  public  from  an 
asserted  monopoly."  In  such  cases  the  public  interest  demands  that 
the  true  facts  sh^l  be  shown  as  against  the  original  patent,  which  has 
been  secured  by  the  patentee  from  the  patent  oflSce,  upon  representa- 
tions that  it  covers  a  valuable  invention. 

This  patent  is  limited  in  terms  to  a  certain  farm  of  gong  or  bell  for 
cars.  Every  element  of  the  patented  combination  was  old,  and  it  is 
difficult  to  understand  upon  what  theory  the  patent  ofHce  granted  it. 
The  only  theory  which  receives  any  support  is  that  advanced  by  the 
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defendant,  namely,  that  the  inventor  claimed  the  specific  constraction 
shown,  with  all  the  self-imposed  limitations  of  his  claim  as  to  details, 
and  secured  a  patent  on  the  ground  that  the  adaptation  of  well-known 
constructions  to  specific  purposes  of  a  car  bell  inyolved  some  dight 
exercise  of  inventiTe  skill.  In  the  familiar  statement  of  the  well- 
settled  law  by  Mr.  Jastice  Brown  in  Potts  v.  Greager,  155  D.  S.  608, 
15  Sup.  Ct.  194,  is  found  the  reason  for  such  narrow  patents,  namely, 
that  it  might  require  as  much  exercise  of  inventive  ingenuity  to  adapt 
a  construction  found  in  one  branch  of  the  art  to  the  varied  require- 
ments of  another  branch  of  the  art  as  to  originally  invent  or  devise  a 
new  construction.  But  when,  as  in  this  case,  upon  the  face  of  the 
specification  and  claims,  and  through  the  file  wrapper  and  corres- 
pondence with  the  patent  office,  the  inventor  has  stated  that  he  con- 
fines himself  to  the  specific  form  shown,  and  when,  furthermore,  the 
prior  art  shows  that  upon  any  other  theory  the  patent  must  be  void  for 
lack  of  patentable  novelty,  the  patentee  will  not  be  permitted  to  ex- 
tend the  scope  of  his  claim. 

Although  the  patent  is  for  a  bell  .for  cars,  no  car  bells  were  ever 
made  under  it,  and  the  complainant  now  seeks  to  enjoin  the  defendants 
from  using  a  similar  construction  for  a  bicycle  bell.  The  bell  itself 
is  precisely  the  same  in  construction  as  the  one  which  the  court  of 
appeals  held  to  be  void  for  want  of  patentable  novelty,  in  New  De- 
parture Bell  Co.  V.  Bevin  Bros.  ilfg.  Co.,  19  C.  C.  A.  534,  73  Fed.  469, 
except  that  in  that  case  the  bell  was  provided  with  a  thumb  piece, 
while  in  this  case  the  patent  covers  a  projecting  cog  wheel.  That  these 
parts  are  interchangeable  or  equivalent  is  shown  in  patent  No.  500,951. 
applied  for  by  the  patentee  of  the  patent  in  suit  within  one  week  after 
he  filed  bis  application  for  said  patent,  and  by  the  history  of  said  pat- 
ents in  the  patent  office,  and  by  a  great  number  of  prior  patents. 
Furthermore,  the  single  claim  of  the  patent  in  suit  contains  a  mistake, 
which  renders  the  meaning  of  the  claim  unintelligible  except  by  altera- 
tion.    Let  the  bill  be  dismissed. 


THB  IRIS.  ' 

(District  Court,  D.  Massacbasetts.    Jane  2S,  1808.) 

No.  933. 

MABrrntB  Lnms— Rbpaibs  Authobized  bt  OsnutsrBLB  Ovhbb. 

Where  a  vessel  Is  sold,  and,  after  part  payment  of  the  purchase  price. 
Is  delivered  to  the  purchasers,  under  the  circumstances  stated  bielow. 
with  authority  to  repair  her  at  their  own  expense,  the  seller  thereby  In- 
vests the  purchasers  with  power  to  create  a  Uen  for  repairs  made  by  per- 
sons without  notice  of  the  vendor'B  title. 

Same— iKQuniT  as  to  Titlb. 

Under  the  circumstances  stated  below,  a  repairer  may  rely  on  the  ap 
parent  authority  of  the  legal  possessor  and  ostensible  owner  of  a  vessel 
to  bind  her  for  necessary  repairs,  and  need  not  Institute  an  InqairT  into 
her  record  title. 

LiBN  Qivicif  BY  Statotk— Intent  to  Qive  Crbdit  to  Vbssbi.. 

Id  determining  if  credit  was  given  to  the  vessd  or  only  to  her  owner. 
In  the  absence  of  express  agreement,  regard  will  be  had  to  the  circum- 
stances of  each  case,  Including  the  laws  and  usages  of  the  port  In  which 
the  repairs  were  made. 
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i.  Bbfaibs  Authorized  bt   Ostsksiblb  Owker —  Pbbboral  Liabiutt  of 
Owner. 

The  owner  of  a  vessel  is  not  i>ersonaUy  liable  for  repairs  made  In  re- 
liance on  the  ownership  of  one  wbom  be  bad  clothed  with  possession  and 
apparent  ownership. 

Carver  &  Blodgett,  for  libelants. 
Charles  S.  Hamlin,  for  respondent 

LOWELI^  District  Judge.  Ibe  steamer  Iris  was  tlie  property  of 
Mr.  Woodworth,  the  claimant,  and  her  home  port  was  Boston.  Hav- 
ing been  laid  up  for  several  years,  she  was  greatly  out  of  repair,  both 
as  to  her  hull  and  her  machinery.  On  December  33, 1897,  Woodworth 
agreed  to  sell  her  to  the  North  American  Mining  &  Transportation 
Company.  A  part  payment  of  f  1,000  was  made  at  the  time  the  agree- 
ment was  signed,  and  the  balance  of  the  purchase  money,  f  6,000,  was 
to  be  paid  on  or  before  February  21,  1898.  By  the  agreement,  the 
company  was  permitted  to  "make  such  alterations  and  repairs,  such 
,  as  painting  and  joiner  work,  etc.,  as  may  be  necessary  to  put  said 
vessel  in  proper  trim  for  a  voyage  to  Alaska;  to  move  her  to  some 
proper  place  in  Boston  where  she  may  undergo  the  above  repairs,  etc., 
at  the  expense  of"  the  cMnpany.  The  agreement  further  provided 
that  if  the  full  purchase  money  was  not  paid  by  February  21,  1898, 
the  company  should  forfeit  whatever  money  had  been  paid;  also, 
expenses  incurred  by  it  on  repairs,  etc.,  at  that  time.  On  February 
21  a  further  part  payment  of  f 2,000  was  made,  and  the  time  of  final 
payment  was  extended  to  March  14.  Before  that  time  the  company' 
had  become  hopelessly  insolvent,  and  the  claimant  thereupon  retook 
the  steamer.  At  various  times  in  January  and  February  the  libelants 
made  repairs  on  the  steamer,  and  furnished  her  with  supplies.  They 
assert  a  lien  under  Pub.  St.  Mass.  c.  192,  §  14  et  seq.  The  claimant 
denies  that  the  vessel  is  liable  for  the  repairs. 

About  January  4, 1898,  one  Bartlett,  a  master  mariner,  was  engaged 
by  the  company  as  master  of  the  Iris,  and  was  directed  to  cause  her 
to  be  repaired  so  that  she  could  make  the  proposed  voyage  to  Alaska. 
The  company  gave  him  a  letter,  addressed  to  the  claimant,  which  read 
as  fdllows:  "Please  give  Captain  Bartlett  an  order  for  removing  the 
Iris  to  Simpson's  dry  dock  on  our  account."  The  claimant  thereupon 
gave  Capt.  Bartlett  an  order,  addressed  to  the  custodian  of  the  Iris, 
directing  him  to  deliver  the  steamer  Iris  to  the  bearer,  to  be  taken  to 
East  Boston.  Capt.  Bartlett  took  her  to  Simpson's  dry  dock  ac- 
cordingly, procured  a  survey  of  her  by  the  United  States  inspectors, 
and  engaged  the  libelants  to  make  the  repairs,  most  of  which  were 
ordered  by  the  inspectors.  All  the  repairs  made  were  reasonably 
necessary.  Doubtless,  they  were  more  extensive  than  had  been  con- 
templated by  the  parties  at  the  time  the  agreement  was  signed,  and 
the  nature  of  some  of  them  lies  outside  the  precise  terms  of  the  agree- 
ments; but  they  were  necessary  to  carry  out  the  general  intent  of  the 
parties,  the  claimant  was  sufQciently  informed  of  their  nature  as  they 
were  made,  and  he  oflFered  no  objection  to  their  execution.  As  against 
the  libelants,  he  cannot  now  be  heard  to  object  that  they  were  made 
in  violation  of  the  contract.  By  thus  delivering  the  Iris  into  thje 
charge  of  the  company,  and  permitting  it  to  emplpy  the  libelants  id 
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making  repairs  on  the  vessel  without  giving  them  notice  of  his  title 
to  the  vessel,  I  think  that  the  claimant  held  oat  the  compao; 
to  the  libelants  as  the  owner  of  the  vessel,  so  that,  as  between  the 
libelants  and  the  claimant,  the  company  is  to  be  taken  as  her  owner. 
Thej'e  is  here  no  question  of  mortgagee's  rights,  and,  as  between  the 
claimant  and  the  company,  the  former  is,  of  course,  the  true  ownw; 
but  that  the  company  was  the  owner  of  the  vessel,  at  least  in  so  far 
as  to  be  able  to  create  a  lien  upon  her  for  repairs,  seems  to  me  the 
conclusion  which  a  reasonable  man  in  the  libelants'  position  would 
draw  from  the  claimant's  conduct  Very  extensive  repairs  were  to  be 
made.  The  execution  of  these  repairs,  under  the  statutes  of  Massa- 
chusetts, frequently  gives  rise  to  a  lien.  It  was  probable  that  some, 
at  least,  of  the  contractors  would  seek  to  hold  the  vessel  for  the 
amount  of  their  bill.  They  understood,  as  Capt.  Bartlett  understood, 
.that  they  had  a  lien.  The  understanding  was  not  the  less  definite  be- 
cause unexpressed.  Capt.  Grandall's  understanding  of  the  matter 
exemplifies  the  view  of  it  which  would  be  taken  by  a  reasonable  man. 
In  the  absence  of  notice,  and  under  the  circumstances  of  the  case,  a 
delivery  of  the  vessel  to  the  company  seems  to  me  a  waiver  of  any 
objection  against  the  creation  of  a  lien  by  the  company. 

It  is  argued  that  no  representations  were  made  by  the  claimant  to 
the  .libelants.  But  it  was  the  claimant's  conduct,  rather  than  his 
words,  which  constituted  the  representations;  and  this  conduct,  as 
the  claimant  should  have  foreseen,  naturally  influenced  the  libelants' 
actions.  Moreover,  as  will  be  ^own,  the  claimant  made  several 
verbal  representations  to  Capt.  Bartlett,  which  representations,  as 
might  have  been  expected,  determined  Bartletf  s  conduct  to  the  libel- 
ants, and  so  affected  the  libelants'  action.  It  may  be  said,  of  conrae, 
that  the  libelants  should  have  inquired  of  the  claimant  But  few,  if 
any,  of  them  knew  of  his  existence,  and  this  ignorance  of  theirs  the 
claimant  must  have  known  to  be  probable.  Moreover,  it  is  by  no 
means  clear  that  a  visit  to  Mr.  Woodworth  would  have  enli^tened 
anybody.  A  moment  after  he  had  given  Capt.  Bartlett  the  written 
order  to  the  custodian  of  the  vessel,  Capt  Bartlett  came  back  into 
his  office,  and  asked  if  it  was  all  right  to  make  these  repairs  on  the 
boat.  Mr.  Woodworth  testified  that  he  replied  that  he  had  nothing 
to  do  with  the  repairs;  that  he  had  sold  the  boat  to  the  transportation 
company,  which  had  paid  a  forfeit  of  |1,000,  and  had  60  days  in  which 
to  pay  the  balance;  that  his  whole  interest  in  the  boat  was  to  get  the 
balance  of  the  money,  and  see  that  she  was  not  injured  by  the  repairs: 
that  he  had  given  the  transportation  company  permission  to  make 
the  repairs  at  its  own  expense,  so  long  as  it  did  not  injure  tlie 
vessel.  This  is  Mr.  Woodworth's  story.  On  the  other  hand,  Ctept 
Bartlett  and  Mr.  Ball,  an  engineer,  testified  that,  in  reply  to  Capt. 
Bartlett's  question,  Mr.  Woodworth.  said  that  he  might  go  ahead  and 
make  repairs,  and  that  anything  said  by  the  agent  of  the  transporta- 
tion company  was  right  TWs  conflict  of  testimony  does  not  seem 
to  me  very  important.  Capt  Bartlett  sought  to  learn  If  he  might 
make  repairs  on  the  vessel  as  directed  by  the  company.  Mr.  W<»d- 
worth  told  him  that  he  might  do  so,  but  that  he  (Woodworth)  woold 
not  pay  the  bills,  inasmuch  as  they  were  to  be  paid  by  the  company 


Digitized  by 


Google 


THE   IRIS.  dOo 

which  had  bought  the  yessel.  Eren  if  Mr.  Woodworth  described 
to  Capt  Bartlett  the  contract  of  sale  as  precisely  as  Mr.  Woodworth 
testified  that  he  did,  still  I  think  he  came  short  of  indicating  tliat 
the  repairers  were  to  have  no  lien  npon  the  vessel.  He  told  Capt. 
Bartlett  that  he  had  sold  the  vessel  to  the  company,  and  he  did  not 
add  explicitly  that  the  title  to  the  vessel  had  not  yet  passed.  Donbt- 
less,  a  lawyer  would  have  drawn  from  his  words  an  inference  to  that 
effect,  but  it  is  not  at  all  clear  that  a  sailor  would  naturally  do  so. 
Mr.  Woodworth  desired  to  impress  upon  Capt.  Bartlett  that  he  (Wood- 
worth)  was  not  to  be  held  personally  liable  for  any  work  done  on  the 
vessel.  That  be  made  abundantly  clear,  but  I  do  not  think  his  lan- 
guage fairly  suggested  any  intention  to  negative  the  company's  right 
to  create  the  lien  which  existed  under  the  law  of  Massachusetts  in 
the  case  of  repairs  made  upon  a  vessel.  In  this  interpretation  of  his 
language  I  am  confirmed  by  an  interview  between  the  claimant  and 
Capt.  Crandall,  the  United  States  inspector.  Capt.  Crandall,  who 
feared  that  a  misunderstanding  might  exist  concerning  the  lien  of  the 
libelants,  went  to  Mr.  Woodworth  soon  after  the  repairs  were  begun, 
and  asked  him  if  the  steamer  was  really  sold  to  the  company,  to  which . 
Mr.  Woodworth  replied  in  the  affirmative.  Capt.  Crandall  con- 
tinued by  explaining  the  reason  of  his  questfon,  saying  that  he  did  not 
know  how  it  might  turn  out  with  Mr.  Woodworth  if  Sie  company  did 
not  pay  the  bills.  Capt.  Crandall  added  that  he  knew  that  the  libel- 
ants had  the  steamer  to  fall  back  iipon,  and  would  naturally  look  to 
her  for  the  payment  of  the  bill.  Mr.  Woodworth  replied  that  it  was 
understood  that  the  company  should  fit  up  the  vessel,  but  said  noth- 
ing indicating  any  understanding  on  his  part  that  his  ownership  was 
to  defeat  the  usual  Ken.  This  conversation  was  brought  to  the  no- 
tice of  Capt.  Bartlett,  and  naturally  confirmed  him  in  his  belief  that 
he  had  full  power  over  the  vessel.  It  is  valuable,  also,  as  indicating 
clearly  what  was  Mr.  Woodworth's  conception  of  the  whole  transac- 
tion. I  doubt  if  he  ever  gave  the  idea  of  a  lien  a  moment's  thought. 
Even  the  assertion  by  Capt.  Crandall  that  a  lien  existed  did  not  inter- 
est him.  He  was  careful  to  assert  to  every  one  that  he  was  not  to 
be  held  personally  liable  for  the  cost  of  the  repairs,  but  he  permitted 
every  one  to  assume  that  the  lien  existed.  Not  only,  then,  did  the 
claimant's  conduct  naturally  lead  the  libelants  to  think  that  the 
company  had  a  right  to  create  a  lien  upon  the  Iris  for  the  repairs 
executed,  but  the  claimant  himself,  when  questioned,  gave  a  silent 
assent  to  that  interpretation  of  the  contract  of  sale. 

The  view  I  have  taken  of  the  effect  of  the  transaction  is  sustained 
by  several  decided  cases,  such  as  The  John  Farron,  14  Blatchf.  24,  Fed. 
Cas.  No.  7,341,  reversing  the  decision  of  the  court  below;  The  James 
H.  Prentice,  36  Fed.  777;  The  Alvira,  63  Fed.  144;  The  James 
Smith,  2  Pars.  Shipp.  &  Adm.  146.  In  The  H.  C.  Grady,  87  Fed.  232, 
the  repairs,  for  the  cost  of  which  a  lien  was  claimed  against  the  vessel, 
were  executed  in  part  after  the  libelants  knew  that  the  person  who 
had  ordered  the  repairs,  and  into  whose  custody  the  vessel  had  been 
put,  was  not  her  owner.  This  knowledge  was  certainly  sufiScient  to 
put  the  libelants  upon  inquiry.  As  to  the  remaining  repairs,  it  is 
not  stated  plainly  in  the  opinion  if,  at  the  time  of  their  execution,  the 
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libelants  knew  the  claimant's  relation  to  the  vessel.  From  tiie  facts 
which  are  stated,  I  am  disposed  to  infer  that  the  libelants  did  know 
it,  or  ought  to  have  known  it;  and,  if  so,  The  H.  C.  Grady  isentirely 
distinguishable  from  the  case  at  bar.  It  is  true  that  it  is  said  in 
the  opinion,  at  page  238,  that  the  possession  of  the  steamer  did  not 
give  ostensible  authority  to  create  a  lien  for  repairs.  In  The  H.  C. 
Grady,  as  in  The  Valencia,  165  U.  S.  264, 17  Sup.  Ct.  323,  this  may  v/tA 
have  been  true.  Mere  possession  does  not  always  give  such  an- 
thority,  but,  in  the  case  at  bar,  possession,  taken  together  with  the 
other  evidence  in  this  case,  seems  to  me  to  confer  upon  the  possessor 
"ostensible  authority."  I  need  not  here  discuss  the  cases  of  which  Tlie 
Valencia  is  a  type.  In  that  case  the  supplies  were  furnished  on  the 
order  of  a  charterer,  and  it  was  held  that  the  circumstances  put  the 
libelant  upon  his  inquiry  as  to  the  existence  and  terms  of  the  charter 
party.  See,  also.  The  H.  C.  Grady,  85  Fed.  239.  I  can  find  nothing 
in  this  case  to  put  the  libelants  on  inquiry.  It  is  true  that,  if  they 
had  gone  to  the  registry,  they  would  have  found  that  Woodworth 
was  the  owner  of  the  vessel ;  but  I  think  they  were  justified  in  relying 
upon  Woodworth's  holding  out  the  company  as  the  owner  of  the 
Iris,  without  instituting  an  inquiry  into  the  condition  of  her  record 
title.  If  they  were  bound  to  go,  then  every  repairer  who  contracts 
with  the  legal  possessor  and  ostensible  owner  of  a  vessel  takes  his 
risk  that  the  registry  may  disclose  some  defect  in  the  possessor's 
title.  Indeed,  if  the  libelants  had  gone  to  Woodworth  himself,  aa 
has  been  already  observed,  it  is  improbable  that  they  would  have  been 
undeceived. 

Assuming  then,  a£  between  the  libelants  and  the  claimant,  that  the 
company  is  to  be  taken  as  the  owner  of  the  vessel,  at  least  so  far  as 
to  be  able  to  create  a  lien  upon  her  for  repairs,  I  must  next  consder 
if  the  libelants  obtained  that  lien.  That  tiiey  are  within  the  terms  of 
the  statute,  there  can  be  no  doubt;  but,  as  was  said  in  The  Lotta- 
wanna,  21  Wall.  588,  in  order  that  this  court  may  enfMxe  the  statu- 
tory lien,  not  only  must  the  requirements  of  the  statute  be  compUed 
with,  but,  in  addition  thereto,  in  order  to  bring  the  lien  within  the 
jurisdiction  of  a  court  of  admiralty,  credit  must  be  given  the  vessel 
See,  also.  The  Valencia,  165  U.  S.  264, 17  Sup.  Ct.  323.  In  the  case  at 
bar  it  is  clear  that  the  libelants  intended  to  give  credit  to  the  vessel, 
and  did  this  so  far  as  they  were  able;  that  is,  they  consistently 
charged  the  repairs  to  the  vessel,  and  looked  to  the  vessel  for  reim- 
bursement. It  is  also  true  that  if  they  had  applied  to  the  company, 
which,  in  my  opinion,  must  be  held  to  be  the  owner  of  the  vessel  so 
far  as  they  are  concerned,  that  company  would  undoubtedly  have  ex- 
pressly assented  to  the  lien.  This  application,  however,  the  libelants 
did  not  make.  It  is  contended  by  the  claimant  that,  while  repairs 
made  on  the  vessel  at  her  home  port  may  give  a  Hen  if  it  is  expressly 
agreed  to  by  both  parties,  yet  the  presumption  is  that  no  snch  lies 
exists,  but  that  the  credit  is  given  solely  to  the  owner, — in  this  case, 
the  transportation  company. 

By  the  civil  law,  a  lien  in  favor  of  those  who  make  repairs  exists 
against  both  foreign  and  domestic  vessels;  and  this  apparently  as  a 
matter  of  strict  right,  and  not  in  consequence  of  a  presomptlon  that 
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sQch  a  lien  has  been  agreed  to  in  the  particalar  case  bj  the  ressers 
owner.  Lord  Stowell  has  stated  that  this  was  once  the  law  of  England. 
See  The  Zodiac,  1  Hagg.  Adm.  321,  325.  And  such  apparently  for  some 
years  the  law  was  held  to  be  in  this  district.  See  The  George  T.  Kemp, 
2  Low.  477,  Fed.  C^s.  No.  5,341.  In  England  the  common-law  courts 
have  encroached  so  far  upon  the  jurisdiction  of  courts  of  admiralty, 
that  the  repairer  has  now  no  maritime  lien,  unless  he  has  taken  and  re- 
tained possession  of  the  vessel.  See  The  Henrich  Bjom,  10  Frob.  Div. 
44, 11  App.  Cas.  270;  The  Marion,  1  Story,  68,  Fed.  Gas.  No.  9,087.  In 
the  United  States  the  maritime  lien  of  the  repairer  exists  in  full  force, 
if  the  repairs  are  made  on  the  credit  of  a  foreign  vessel ;  and,  in  the 
absence  of  the  owner,  it  is  said  that  repairs  made  upon  a  foreign 
vessel  are  presumed  to  have  been  made  upon  its  credit.  But  if  the 
owner  be  present,  though  in  a  foreign  port,  it  has  been  said  that 
there  is  a  presumption  that  the  repairs  were  made,  not  on  the  credit 
of  the  vessel,  but  on  the  credit  of  the  owner  personally.  Thomas 
V.  Osbom,  19  How.  22.  The  presence  of  the  owner  does  not,  how- 
ever, defeat  the  lien  as  a  matter  of  law,  but  at  most  does  no  more 
than  establish  a  presumption  <A  fact  that  the  lien  does  not  attach. 
See  The  Kalorama,  10  Wall.  204.  This  presumption  that  a  lien  does 
not  exist  for  repairs  made  upon  a  foreign  vessel,  if  the  owner  be 
present,  is,  in  different  decided  cases,  rested  upon  one  or  more  of  three 
grounds: 

First.  It  has  been  said  that,  if  the  owner  be  in  the  port,  the  master 
of  the  vessel  has  no  implied  authority  to  bind  either  him  or  his  vessel. 
This  proposition  seems  in  general  to  be  sound;  for,  in  so  important 
a  matter,  the  repairer,  if  he  wishes  to  bind  the  inaster's  principal, 
should  apply  to  the  principal  himself.  Where  the  owner  is  absent, 
the  master  of  the  vessel  has  very  extraordinary  authority;  but,  where 
the  owner  is  present,  it  is  but  reasonable  to  hold  that  the  master's 
authority  is  much  curtailed.  "Undoubtedly  the  presence  of  the  owner 
defeats  the  implied  authority  of  the  master."  The  Kalorama,  10 
Wall.  204,  214.  If,  however,  the  owner  himself  authorizes  the  re- 
pairs, no  question  of  the  master's  authori^  is  involved;  and,  if  the 
owner  expressly  or  impliedly  assents  that  the  repairs  shall  be  made 
on  the  credit  of  the  vessel,  the  vessel  is  bound,  ^us,  it  is  said  in 
The  Kalorama: 

"When  the  owner  l8  present,  the  Implied  authority  of  the  master  for  that 
purpose  ceases;  but,  if  the  owner  gives  directions  to  that  effect,  the  master 
may  v^Il  order  necessary  repairs  and  supplies,  and.  If  the  ship  Is  at  the  time 
In  a  foreign  port,  •  •  »  those  who  make  the  advances  will  have  a  marl- 
time  Hen,  If  they  were  made  on  the  credit  of  the  vessel."    10  Wall.  218. 

Second.  It  has  been  said  that,  when  the  owner  is  present  in  a  for- 
eign port,  the  repairer  has  ordinarily  no  lien  upon  the  vessel,  because 
in  such  case  the  repairer  is  presumed  not  to  care  for  a  lien  upon  the 
vessel,  but  to  be  satisfied  with  the  personal  liability  of  the  owner. 
This  state  of  mind  on  the  part  of  the  repairer  is  a  question  of  fact 
In  The  Qeorge  T.  Kemp,  Judge  Lowell  says  that  he  never  heard  of  a 
repairer  who  was  satisfied  with  the  owner's  personal  liability,  but 
perhaps  that  is  stating  the  rule  too  strongly,  fi  the  contract  for 
repairs  be  duly  authorised  and  binding  upon  the  owner,  however,  a 
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lien  upon  the  vessel  will  exist,  if  the  circumstances  of  the  case  show 
that  there  was  an  understanding  that  the  repairs  should  be  made  on 
the  vessel's  credit.  The  question  to  whom  or  to  what  credit  is  given 
should  be  answered  after  consideration  of  all  the  facts,  inclading  the 
usages  and  laws  of  the  country  where  the  port  is  situated. 
.  Third.  It  is  said  in  not  a  few  cases  that  the  lien  of  the  repairer  is 
conditioned  upon  a  necessity  for  pledging  the  credit  of  the  vessel  in 
order  to  prosecute  the  voyage,  and  that  this  necessity  is  presumed  not 
to  exist  when  the  owner  is  present  in  the  port.  However  it  may  be 
historically,  the  statement  is  now  incorrect  or  meaningless.  In  the 
absence  of  the  owner,  the  necessity  is  conclusively  presumed;  and 
though  the  owner  be  present,  and  abundantly  supplied  with  money, 
his  agreement  to  a  lien  will  bind  the  vessel. 

These  three  different  principles,  according  to  which  it  is  held  to  be 
presumed  that  there  is  no  lien  when  the  owner  of  a  foreign  vessel  is 
present  in  port,  have  been  stated  indiscriminately  as  if  they  were 
identical,  yet  plainly  the  nature  of  the  presumption  will  differ  greatly 
according  as  it  depends  upon  one  or  another  of  them.  It  seems, 
on  the  whole,  that  in  the  United  States  a  repairer  has  a  lien  on  a  for- 
eign vessel,  if  the  repairs  were  made  on  the  vessel's  credit;  that,  if 
the  owner  was  absent  from  the  port  where  the  repairs  were  ordered 
by  the  master,  there  is  a  presumption  of  fact  that  the'  master  had  au- 
thority to  order  them,  and  that  credit  was  given  to  the  vessel.  Where 
the  owner  is  present,  he  must  order  the  repairs  himself,  or  anthority 
from  him  to  order  the  repairs  must  be  shown.  Where  he  has  ordered 
them  himself,  or  due  authority  from  him  is  shown,  the  execution  of 
the  repairs  will  or  will  not  be  deemed  to  give  rise  to  a  lien,' according 
to  the  facts  of  the  case,  including  the  laws  and  usages  of  the  port. 

These  principles  of  maritime  law  applicable  to  liens  upon  foreign 
vessels  have  now  to  be  applied  to  liens  upon  domestic  vessels  given  by 
statute.  These  Idst  liens  are  enforceable  in  the  courts  of  the  United 
States,  and  in  those  courts  only.  The  Lotta wanna,  21  Wall.  558;  The 
Glide,  167  U.  8.  606, 17  Sup.  Ct.  930.  In  order  that  a  lien  may  attach, 
not  only  must  the  terms  of  the  statute  be  strictly  complied  with,  but 
the  libelant  must  show  that  credit  was  given  to  the  vessel.  The  lotta- 
wanna,  21  Wall.,  at  page  581.  The  repairing  a  domestic  vessel  has 
been  likened  to  the  repairing  a  foreign  vessel  whose  owner  is  present 
in  the  port;  and  it  has  been  said  that  in  the  case  of  a  domestic  vessel 
there  is  a  presumption  that  the  repairs  were  not  made  on  the  credit 
of  the  vessel,  and  that  there  is  therefore  a  presimiption  that  the  lien 
does  not  exist.  As  in  the  case  of  a  foreign  vessel,  so  in  the  case  of  a 
domestic  vessel.  If  the  presumption  be  taken  to  mean  that  the  author- 
ity ot  the  master  of  a  domestic  vessel  to  contract  for  her  repair  cannot 
always  be  presumed,  the  statement  is  reasonable.  The  owner  of  a 
domestic  vessel  in  some  cases  must  be  sought  out,  and  the  authority 
of  the  master  to  bind  him  will  not  be  presumed  as  readily  as  in  the 
case  of  a  foreign  vessel  whose  owner  is  absent;  but  where  the  master 
had  authority  to  order  the  rejMirs,  or  where  they  were  ordered  directly 
by  the  ovnier,  it  seems  that  credit  is  to  be  deemed  to  have  been  given 
to  the  vessel,  or  to  the  owner  personally,  or  to  both,  according  to  the 
laws  and  usages  of  the  domestic  port,  and  the  circumstanceB  of  the 
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particnlar  case.  That  a  lien  npon  a  foreign  ressel  is  not  conditioned 
upon  a  necessity  to  pledge  the  vessel's  cr^it  has  been  shown,  and  it 
may  safely  be  said  that  a  necessity  for  pledging  the  vessel's  credit  has 
nutbing  to  do  with  a  lien  upon  a  domestic  vessel,  except,  perhaps,  as 
evidence  that  credit  was  given  to  the  vessel  rather  than  to  the  owner. 
It  is  tolerably  plain  that  the  purpose  of  the  statute  was  not  so  much 
to  aid  a  domestic  vessel  in  distress  as  to  protect  the  repairer. 

In  The  Valencia,  165  U.  S.  264,  271,  17  Sup.  a.  323,  it  is  said,  in- 
deed, that: 

"In  tbe  absence  of  an  agreement,  express  or  Implied,  for  a  lien,  a  contract 
for  supplies  made  directly  with  th^  owner  In  person  Is  to  be  taken  aa  made 
on  biB  ordinary  reBponslbUlty,  without  a  view  to  the  vessel  aa  the  fund  from 
which  compensation  Is  to  be  derived-" 

In  The  Valencia,  however,  the  real  dispute  was  conc^ning  the  au- 
thority of  the  person  ordering  the  supplies,  and  the  remark  above 
.  quoted  was  made  obiter.  That  an  agreement  for  a  lioi,  expressed  or 
implied,  is  necessary,  there  can,  of  course,  be  no  doubt.  The  question 
to  be  answered  is  this :  From  what  facts  is  a  lien  to  be  implied?  In 
Tte  Valencia,  the  law,  usages,  and  circimistances  may  well  have  been 
different  from  those  in  the  case  at  bar.  In  the  case  of  The  SL  Jago 
de  Cuba,  9  Wheat.  409,  416,  417,  also,  from  the  opinion  in  which  a 
part  of  the  above-cited  extract  from  The  Valencia  is  quoted,  the  ex- 
pressions relied  on  by  the  claimant  were  made  obiter.  It  must  be 
added  that  a  lien  in  favor  of  any  material  man  or  laborer  is,  by  reason 
of  the  numerous  statutes  whidi  have  given  such  liens,  much  less  in 
derogation  of  common  custom  than  it  was  75  years  ago,  when  The  St. 
Jago  de  Cuba  was  decided.  This  change  of  law  may  well  modify  a 
presumption  of  fact  which  was  properly  drawn  under  other  condi- 
tions. 

Applying  the  principles  above  stated  to  the  facts  of  this  case  and 
having  assumed,  for  the  reasons  first  given,  that  the  transportation 
company  is  to  be  treated  as  the  owner  of  the  Iris,  we  find  that  the 
repairs  were  made  upon  her,  and  the  supplies  furnished,  by  the  order 
of  Capt.  Bartlett  It  has  not  been  eoggested  in  argument  that  Capt. 
Bartlett  did  not  have  full  power  to  bind  the  company  for  the  ma- 
terials, repairs,  and  supplies,  and  it  is  admitted  that  the  company  is 
itself  liable  for  them  to  the  libelants.  Inasmuch  as  the  laws  of 
Massachusetts  give  a  lien  generally  in  these  cases,  which  fact  must 
be  presumed  to  have  been  known  to  all  parties  concerned,  and  inas- 
much as  the  custom  of  repairers  is  to  look  to  the  yessel  for  credit,  I 
think  it  is  not  going  too  far  to  hold  that  in  this  case  credit  was  given 
\>j  the  libelants  to  the  Iris  without  the  objection,  and  with  the  assent, 
of  the  company.  There  must  therefore  be  a  decree  for  the  libelants. 
The  conclusion  is  the  more  satisfactory  because  any  other  would  do 
great  injustice.  That  the  claimant,  who  owned  on  January  1  a 
thoroughly  unseaworthy  vessel,  should  on  April  1,  without  the 
expenditure  of  a  cent,  own  a  thoroughly  seaworthy  vessel,  and  |3,000 
to  boot,  while  those  whose  labor  repaired  the  vessel  go  without  pay, 
is  a  conclusion  which  should  be  escaped,  if  escape  is  in  any  way  legal. 

The  claimant  has  filed  a  petition  to  have  his  stipulation  canceled 
'Upon  tJhe  ground  that  it  is  for  a  larger  amount  than  the  true  valne  of 
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the  steamer.  As  the  claimant  entered  into  the  stipulation  deliber- 
ately, and  without  objection  to  its  amount,  his  error  in  valuation  is 
not  a  sufficient  reason  for  cancellation. 

The  claimant  also  has  asked  that  his  liability  be  limited  to  the  value 
of  the  steamer,  or,  rather,  to  the  amount  of  his  stipulation.  Clearly, 
the  libelants  have  no  right  to  a  decree  against  the  claimant  in  per- 
sonam. It  has  been  held  that  they  have  a  lien  upon  the  vessel,  be- 
cause the  claimant  held  out  to  them  the  transportation  company  as 
its  owner;  but  it  would  be  highly  unjust  to  permit  the  libelants  to 
deny  the  claimant's  ownership  for  the  purpose  of  maintaining  their 
lien,  and  in  the  same  action  to  assert  his  ownership  for  the  purpose 
of  holding  him  personally  liable.  Capt.  Bartlett  had  in  fact  no  au- 
thority to  bind  the  claimant  personally,  and  ho  one'  of  ■  the  libelants 
ever  supposed  that  he  had.  He  had  authority  only  to  bind  the  c<xn- 
pany,  and  to  create  a  lien  upon  the  vessel.  The  fact  that  the  vessel 
is  liable  does  not  conclusively  establish  the  liability  of  her  owno'. 
See  Henrv,  Adm.  Jnr.  &  Prac.  §  42;  The  Freeman  v.  Buckingham,  IS 
How.  182;  The  Alvira,  63  Fed.  lU,  146. 


THE  FRED  M.   LAWRENCE. 
(District  Court,  B.  D.  New  York.     May  27.  1898.) 

AdmisaIiTt  Practice — Suits  in  Rem— Rblbase  Bond— Additional  Skcukitt. 
Under  the  admiralty  rales  of  the  district  court  for  the  Eastern  district 
of  New  Toric,  where  the  original  anretles  In  a  sttpnlatton  for  the  release 
of  a  vessel  In  an  action  in  rem  have  become  Insolvent  the  court  may  order 
the  security  to  be  strengthened,  and,  In  default  of  obedience  to  snch  order, 
may  strike  out  the  claimant's  answer,  and  allow  libelant  to  have  a  decree, 
enforceable  against  the  claimant  and  such  sureties,  to  the  same  extent  aa 
would  be  proper  If  no  Issue  had  been  raised  on  the  merits. 

This  was  a  libel  in  rem  by  the  Union  Marine  Insurance  Company, 
Limited,  against  the  steam  canal  boat  Fred  M.  Lawrence. 

Carpenter  &  Mosher,  for  libelant, 
Hyland  &  Zabriskie,  for  claimant 

THOMAS,  District  Judge.  The  question  involved  on  this  motion 
is  this:  May  the  court  order  the  security  given  on  the  valuation  of 
a  vessel  seized  in  an  action  in  rem,  to  secure  the  release  thereof, 
to  be  strengthened,  upon  the  original  sureties  becoming  insolvent; 
and,  in  default  of  obedience  to  such  order,  may  the  claimant's  answer 
be  stricken  out;  and  the  libelant  allowed  to  have  a  decree,  enforceable 
against  the  claimant  and  such  sureties,  to  the  same  extent  as  would 
be  proper  if  no  issue  had  been  raised  on  the  merits? 

The  Revised  Statutes  (section  913)  authorize  the  district  court  to 
make  rules,  not  inconsistent  with  the  laws  of  the  United  States,  rela- 
tive to  forms  and  modes  of  procedure.  Pursuant  to  this  power,  the 
court  of  this  district  has  established  certain  rules,  stating  under 
what  conditions  a  vessel  seized  in  an  action  in  rem  will  be  surren- 
dered to  a  claimant  thereof,  and  the  alleged  lien  of  the  libelant  there- 
on be  released.     These  rules  provide  that  such  result  may  be  ef- 
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fected  by  the  libelant  giving  a  stipnlation  with  sureties,  as  required, 
and  that  "such  stipulation  shall  contain  the  consent  of  the  stipulators, 
that  in  case  of  default  or  contumacy  on  the  part  of  the  principals  or 
sureties,  execution  to  the  amount  named  in  such  stipulation  may  is- 
sue against  the  goods,  chattels  and  lands  of  the  stipulators."  Rule 
23  provides: 

"In  all  cases  of  stipulations  in  civil  and  admiralty  causes,  any  party  having 
an  interest  in  the  subject  matter  may  at  any  time  on  two  days'  notice, 
move  the  court  on  special  cause  shown  for  greater  or  better  security;  and 
any  order  made  thereon  may  be  enforced  by  attachment,  or  otherwise." 

With  such  rules  in  existence,  the  libelant  and  his  sureties,  with  pre- 
sumptive knowledge  thereof,  executed  a  stipulation  as  follows: 

"*  *  *  And  whereas,  a  claim  to  said  vessel  has  been  filed  by  Elizabeth 
E.  Hlckoli.  as  owner,  and  the  value  thereof  has  been  fixed  by  consent  at  thirty- 
four  hundred  dollars,  as  appears  from  said  consent  indorsed  hereon  and  now  on 
file  in  said  court,  and  the  parties  hereto  hereby  consenting  and  agreeing  that, 
in  case  of  default  or  contumacy  on  the  part  of  the  claimant  or  her  sureties, 
execution  for  the  above  agreed  value,  with  interest  thereof  from  this  date, 
may  issue  against  their  goods,  chattels,  and  lands:  Now,  therefore,  the  con- 
dition of  this  stipulation  is  snch  that  if  the  stipulators  undersigned  shall 
at  any  time,  upon  the  interlocutory  or  final  order  or  decree  of  the  said  dis- 
trict court,  or  of  any  appellate  court  to  which  the  above-named  suit  may 
proceed,  and  upon  notice  of  such  order  or  decree  to  Hyland  &  Zabrisliie, 
EiSqulres,  proctors  for  the  claimant  of  said  steam  canal  boat,  abide  by  and 
pay  the  money  awarded  by  the  final  decree  rendered  by  this  court  or  the 
appellate  court  If  any  appeal  intervene,  then  this  stipulation  to  be  Told;^ 
otherwise  to  remain  in  full  force  and  virtue." 

Thereupon  such  stipulation  was  tendered,  and  the  court  was  a^ed 
to  accept  it  as  a  consideration  for  the  release  of  the  vessel,  and  in 
substitution  thereof.  The  sole  purpose  and  object  of  the  stipula- 
tion is  to  obtain  the  release  of  the  vessel  to  the  claimant.  As  the 
court  no  longer  holds  the  vessel  in  trust  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  by  the  libelant,  and  as  the  vessel 
cannot  be  reseized,  only  recourse  to  the  stipulation  can  be  had  to 
secure  the  payment  of  such  judgment.  Hence  the  stipulation  should 
be  suflBcient  at  the  outstart,  and  its  suflBciency  should  be  maintained. 
Rule  23  authorizes  the  court  to  require  "greater  or  better  security" 
at  any  time,  the  stipulation  is  executed  and  delivered  in  contempla- 
tion of  such  rule,  and  the  rule  impliedly  becomes  a  part  of  the  stipu- 
lation. The  stipulation  is  merely  given  in  place  of  the  res,  and  takes 
the  place  of  a  fund  or  property  applicable  to  the  payment  of  a  decree  in 
libelant's  favor.     The  court,  in  effect,  rules: 

"If  the  claimant,  with  sufficient  sureties,  will  give  a  stipulation  conditioned 
that  the  claimant  shall  obey  any  lawful  order  or  decree  of  the  court  In  the 
action,  the  res  may  be  released,  and  an  order  that  'greater  or  better  security' 
be  given,  shall  be  a  lawful  order,  within  the  meaning  of  this  rule;  and  such 
terms  of  the  court  shall  be  deemed  accepted  by  the  claimant  and  his  sureties, 
by  the  giving  of  such  stipulation." 

This  does  not  mean  that  the  valuation  of  the  res  may  be  increased ; 
that  is  fixed  once  for  all ;  but  the  court  may  direct  that  the  security 
based  upon  such  valuation  be  strengthened.  Now,  the  stipulation  is 
given  in  accordance  with  rules  of  court;  greater  or  better  security 
may  be  ordered  at  any  time;  and,  in  default  of  compliance  with  this 
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direction,  the  same  rule  authorizes  the  court  to  enforce  the  order  "by 
attachment  or  otherwise";  and  it  haa  been  held  that  this  includes 
power  to  strike  out  the  answer,  if  one  has  been  interposed.  The 
Virgo,  13  Blatchf.  265,  Fed.  Cas.  No.  16,976;  Tlie  City  of  Hartford,  11 
Fed.  89.  That  this  is  a  just  exercise  of  power,  binding  on  the  sure- 
ties, appears  from  this.  The  stipulation  is  not  given  to  enable  the 
claimant  to  appear,  or  appear  and  answer.  It  is  simply  giren  to 
obtain  a  release  of  the  res.  The  claimant  may  answer,  whether  the 
stipulation  for  the  value  of  the  res  be  or  be  not  given.  If  he  answer, 
the  court  may  strike  out  the  answer  if  the  claimant  fail  to  comply 
with  its  lawful  order.  The  rules  and  the  stipulation  contemplate 
such  action  by  the  court.  With  the  answer  stricken  oat,  the  case 
proceeds  to  judgment  as  if  no  answer  had  been  filed;  and  the  sureties 
are  then  called  upon,  to  the  extent  of  their  liability,  to  discharge  the 
judgment  The  sureties  did  not  contract  that  they  would  be  obli- 
gated to  pay  any  claim  of  the  libelant  that  should  be  established  after 
answer  filed,  and  a  final  determination  of  the  issue  thus  raised  in 
behalf  of  the  claimant.  Their  liability  was  the  same  whether  judg- 
ment went  by  default  or  after  trial.  The  stipulation  was  to  pay  any 
judgment  which  the  court  had  power  to  order.  Certainly  the  court 
had  power  to  order  the  claimant  to  give  additional  security,  and  in 
default  thereof  to  strike  out  the  answer,  and  thereafter  leave  the 
libelant  to  make  proof  of  his  claim,  and,  if  he  did  so,  to  order  a  judg- 
ment therefor.  Such  a  judgment  is  a  lawful  judgment,  and  the  stipu- 
lators agreed  to  pay  all  lawful  judgments,  up  to  the  amount  of  the 
valuation  of  the  property.  This  conclusion  is  logical ;  accords  with 
the  rules  of  the  court,  and  with  the  very  terms  of  the  stipulation. 
However,  it  is  just  that  the  sureties  should  have  an  opportunity  to 
protect  themselves.  Hence,  if  the  claimant  fail  to  observe  the 
order  of  the  court  for  greater  or  better  security,  the  sureties  should 
have  an  opportunity  to  fulfill  the  order.  In  the  present  case  the  sure- 
ties may  furnish  such  sufficient  security  within  10  days  from  the  en- 
try of  an  order  pursuant  to  this  opinion,  and  thereupon  a  trial  of  the 
issues  raised  by  the  libel  and  the  claimant's  answer  may  be  had  at 
such  time  as  the  court  shall  direct.  Otherwise  the  answer  will  be 
deemed  stricken  out,  and  the  libelant  may  proceed  in  the  action  aa  if 
no  answer  had  been  interposed. 
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TERRB  HADTB  &  I.  B.  00.  v.  HARBISON  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    Marcb  1,  1888.) 

No.  461. 

1.  Pbioritt  of  Railboad  Hobtqaoe— OrsRATnia  Aorbbubnt  —  Equitable 

LlEfT  FOR   BeTTBB^BNTS. 

A  railroad  company  in  possession  of  a  brancb  line  under  an  operating 
agreement  wherein  it  agreed  to  take  up,  and  hold  as  security,  a  mortgage 
thereon,  cannot  acquire  an  equitable  lien,  prior  to  the  mortgage,  on  any 
part  of  the  mortgaged  property,  for  betterments  thereto,  or  for  any  bal- 
ance due  It  on  an  accounting  with  the  mortgagor. 
8.  Sam E— Intalioitt  of  Opbratino  Aoreeubnt  —  Equitable  Lien  for  Bbt- 

TEBMBNTB. 

Where  a  branch  line,  held  by  &  railroad  company  under  an  iDvalld  oper- 
ating agreement,  was,  with  the  consent  of  such  company,  mortgaged  by 
the  owner  to  procure  money  to  build  an  extension  and  pay  for  additional 
equipments,  all  of  which  were  delivered  to,  and  for  years  used  by,  said 
company  under  said  agreement,  such  company  was  not  entitled  to  an 
equitable  lien,  prior  to  such  mortgage,  for  betterments  added  to  the  prop- 
erty, either  prior  or  subsequent  to  the  date  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Appellee  Benjamin  Harrison,  trustee,  on  December  30,  1896.  exhibited  his 
bill  in  the  circuit  court  of  the  United  States  for  the  district  of  Indiana  against 
his  co-appellee,  the  Terre  Haute  &  Logansport  Railroad  Company,  and  ibis 
appellant  He  sought  to  foreclose  a  deed  of  trust  wherein  his  co-appeilee 
had  alienated  to  him  on  January  1,  1883,  certain  railroad  property  to  secure 
the  payment  of  bonds  of  that  company  aggregating  $1,000,000,  with  Interest 
to  be  paid  semiannually  at  the  rate  of  6  per  cent  per  annum.  The  bill  was 
taken  as  confessed  against  the  Terre  Haute  &  Logansport  Railroad  Company. 
Appellant  answered,  and  filed  Its  cross  bill.  Exceptions  were  sustained  to 
certain  portions  of  the  answer,  the  cross  bill  was  dismissed  for  want  of 
equity  on  demurrer,  a  final  decree  of  foreclosure  went  in  favor  of  appellee 
Harrison,  and  appellant  brings  the  record  here  on  appeal. 

On  November  1,  1879,  the  Terre  Hante  &  Logansport  Bailroad  Company 
owned  a  line  of  railroad  from  Rockvllle  to  Logansport  in  Indiana.  It  also 
held  a  road  from  Rockvllle  south  to  Terre  Haute,  under  a  long  lease  from  the 
owner,  the  EvansvUle  &  Terre  Haute  Railroad  Company.  This  property,  to- 
gether with  all  other  property  which  the  appellee  railway  company  then  bad  or 
might  thereafter  acquire  for  use  In  connection  with  said  railroad,  was  on  that 
day  alienated  to  Benjamin  Harrison,  trustee,  to  secure  coupon  bonds  aggre- 
gating $500,000,  payable  January  1,  1910,  with  interest  to  be  paid  semiannually 
at  the  ra'te  of  6  per  cent,  per  annum.  Appellant  then  owned  and  operated 
a  line  of  railway  from  Indianapolis  westward  through  Terre  H.iute  to  the 
Illinois  state  line.  Under  date  of  November  22,  1879,  the  Terre  Haute  &  Lo- 
gansport Railroad  Company,  as  party  of  the  first  part,  and  appellant,  as  party 
of  the  second  part,  made  the  following  agreement: 

"Operating  Contract  between  Terre  Haute  and  Logansport  Railroad  Company 
and  Terre  Haute  and  Indianapolis  Railroad  Company,  under  date  of  No- 
vember 22nd,  1879,  for  Ninety-Nine  Years  from  December  1st,  1879. 

"This  Indenture,  made  tbla  twenty-second  day  of  November,.  A.  D.  1879,  by 
and  between  the  Terre  Hante  and  Logansport  Railroad  Company,  a  corpora- 
tion of  Indiana,  party  of  the  first  part,  and  the  Terre  Haute  and  Indianapolis 
Railroad  Company,  likewise  a  corporation  of  Indiana,  party  of  the  second  part, 
witnesseth:  Whereas,  the  party  of  the  first  part  is  the  owner  of  and  is  oper- 
ating a  line  of  railroad  extending  from  Rockvllle,  Parke  county,  Indiana,  to 
Logansport  Cass  county,  Indiana,  and,  under  a  contract  with  the  EvansvUle 
and  Terre  Haute  Railroad  Company,  is  In  possession  of  and  operating  a  raU- 
88P.-08 
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road  extending  from  said  town  of  RockvlUe  to  Terre  Haute,  Indiana,  the 
said  two  lines  of  railroad  being  operated  as  one  continuous  line  from  Logana- 
port  to  Terre  Haute,  Indiana,  at  whlcb  latter  place  It  connects  with  the  line 
of  railroad  owned  and  operated  by  the  party  of  the  second  part;  and  whereas, 
said  line  of  railroad  of  the  party  of  the  first  part  Is  in  bad  repair,  and  poorly 
equipped  with  rolling  stock,  and  Is  wholly  lacking  In  machine  or  repair  shops, 
terminal  and  depot  facilities,  and  the  party  of  the  first  part  has  not  the 
means  in  hand  to  make  the  necessary  repairs,  and  enlarge  Its  eqnipaient  of 
rolling  stock,  or  build  machine  shops  or  depots,  or  acquire  terminal  facilities: 
and  whereas,  If  said  railroad  of  the  party  of  the  first  part  be  operated  In  con- 
lanctlon  with  the  railroad  of  the  party  of  the  second  part  the  present  and  im- 
inediate  necessities  of  said  railroad  of  the  party  of  the  first  part  can  be  re- 
lieved, and  the  said  line  of  railroad  operated  with  economy,  and  its  business 
developed,  to  the  great  and  mutual  advantage  of  both  parties  hereto:  Now, 
therefore,  it  is  mutually  agreed  by  and  between  the  parties  hereto: 

"Article  First.  That  in  consideration  of  the  covenants  and  agreements  to 
t>e  performed  by  the  party  of  the  second  part,  as  hereinafter  specified,  the 
tnirty  of  the  first  part  hath  agreed  and  doth  hereby  agree  to  put  said  party 
of  the  second  part,  its  agents,  servants,  and  employes.  Into  possession  of  the 
line  of  railroad  owned  and  operated  by  the  party  of  the  first  part,  as  afore- 
said, extending  from  Terre  Haute,  In  the  county  of  Vigo,  through  the  counties 
of  Vigo,  Parke,  Montgomery,  Boone,  Clinton,  Carroll,  and  Cass,  to  Logans- 
port,  in  said  county  of  Cass,  all  in  the  state  of  Indiana,  a  distance  of  about 
116  miles,  together  with  all  property,  real  and  personal,  and  all  the  rolling 
stock,  equipment,  and  franchises,  to  said  line  of  railroad  appertaining  or  be- 
longing. 

"Article  Second.  The  party  of  the  second  part,  in  .consideration  of  the  prem- 
ises, agrees  to  take  charge  of  said  line  of  railroad  and  property,  and  operate 
the  same  for  a  period  of  ninety-nine  (99)  years  from  the  first  day  of  Decem- 
ber, A.  D.  one  thousand  eight  hundred  and  seventy-nine  (1879);  and  after  re- 
taining seventy -five  (75)  per  cent  of  the'  gross  receipts  from  all  traffic  moved 
over  said  line,  or  business  done  thereon,  for  its  own  separate  use  and  ex- 
clusive benefit,  the  party  of  the  second  part  agrees  to  appropriate  the  re- 
maining twenty-five  (25)  per  cent,  as  follows,  to  wit:  First  To  the  payment 
of  taxes  assessed  against  the  property  held  and  operated  under  this  contract. 
Second.  To  the  payment  of  the  Interest  as  It  falls  due  on  the  first  mortgage 
bonds  of  said  party  of  the  second  part;  being  an  issne  of  bonds  to  the 
amount  of  five  hundred  thousand  dollars,  bearing  Interest  at  the  rate  of  six 
(6)  per  centum  per  annum,  payable  on  the  first  day  of  January,  A.  D.  1910. 
and  secured  by  a  deed  of  trust  conveying  to  Benjamin  Harrison,  of  Indianap- 
olis, Indiana,  as  trustee,  the  line  of  railroad  and  property  of  the  party  of  the 
first  part,  hereinbefore  described.  Third.  To  the  payment  of  rental  accruing 
to  the  Evansville  and  Terre  Haute  Railroad  (Company  for  the  use  of  its  said 
tine  of  railroad,  extending  from  Terre  Haute,  Indiana,  to  RockvlUe.  Indiana. 
Fourth.  The  surplus,  If  any,  to  be  paid  annually  to  said  party  of  the  first 
part 

"Article  Third.  The  party  of  the  second  part  further  agrees  that  if  the  said 
25  per  cent  shall  not  be  sufficient  to  pay  the  taxes,  interest,  and  rental  afore- 
said, and  proper  cost  of  maintaining  the  corporate  organization  of  the  party 
of  the  first  part,  then  the  deficit  shall  be  advanced  by  the  party  of  the  second 
part  at  such  time  or  times  as  may  be  necessary  to  make  prompt  payment  of 
the  said  interest  taxes,  and  rental  and  costs  as  the  same  become  due;  and 
the  amount  so  advanced  shall  be  charged  to  and  repaid  by  said  party  of  the 
first  part  to  the  party  of  the  second  part. 

".\rticle  Fourth.  The  party  of  the  second  part  further  agrees  that  It  wlU, 
at  its  own  expense,  during  the  continuance  of  this  agreement  keep,  preserve, 
and  maintain  {he  said  line  of  railroad  of  the  party  of  the  first  part  In  good 
working  condition  and  repair,  and  will  in  like  manner  maintain  and  preserve 
In  good  repair  all  the  rolling  stock,  buildings,  fixtures,  and  machinery,  and  an 
other  property,  belonging  and  appertaining  to  said  railroad,  and  taken  by 
the  party  of  the  second  part  by  virtue  hereof,  whether  the  same  be  ivoelTed 
at  the  time  of  the  taking  etTect  of  this  agreement,  or  be  barnf ter  aoqvind, 
pursuant  to  the  terms  hereof. 
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"Article  Fifth.  Tnasmncta  ns  the  line  of  railroad  to  be  oporatefl  under  this 
contract  is  comparatively  incomplete,  as  to  rights  of  way,  rolling  stock, 
grades,  embankments,  cuts,  trestles,  bridges,  fences,  depots,  stations,  sidings, 
and  terminal  facilities,  and  other  items  of  construction,  and  it  is  anticipated 
by  both  parties  hereto  that  it  will  become  necessary  or  advisable  to  make 
changes  and  additions  that  will  be,  in  their  nature,  permanent  improvements 
to  said  line,  therefore  It  is  understood  and  agreed  that  said  party  of  the  sec- 
ond part  may.  In  Its  discretion,  make  such  changes,  additions,  improvements, 
and  replacements  to  and  along  said  line  of  railroad,  and  may  purchase  and 
acquire  such  rights  of  way,  rolling  stock,  and  equipment,  as  to  the  party  of 
the  second  part  may  seem  advisable  or  necessary  for  the  proper  and  success- 
ful operation  of  said  road;  and  the  party  of  the  first  part  covenants  and 
agrees  to  repay  the  party  of  the  second  part  all  outlays  made  or  expenses 
incurred  in  making  snch  changes,  additions,  Improvements,  purchases,  and 
replacements,  including  any  additional  real  estate  or  interests  therein  pro- 
cured for  the  use  of  said  line  of  railroad. 

"Article  Sixth.  The  party  of  the  second  part  agrees  to  pay  and  satisfy  all 
legal  and  valid  claims  for  damages  to  persons  or  property  occasioned  by  the 
operation  of  the  said  line  of  railroad  by  the  party  o(  the  second  part,  and  to 
save  and  keep  harmless  the  party  of  the  first  part  from  all  costs  or  expenses 
on  account  thereof. 

"Article  Seventh.  And  it  Is  expressly  understood  that  the  party  of  the  first 
part  will  not  In  any  way  farther  incumber  Ita  said  railroad  property,  and 
wlU  at  the  maturity  of  its  bonds  hereinbefore  mentioned,  amonntlDg  to  five 
himdred  thousand  dollars,  protect  the  party  of  the  second  part  in  its  quiet 
enjoyment  of  the  aald  line  of  railroad  and  property  taken  by  the  party  of  the 
second  part  nnder  this  agreement,  as  against  a  foreclosure  and  sale  of  said 
railroad  and  property  to  pay  said  principal,  and  if  the  party  of  the  first  part 
has  not  the  means  to  pay  said  principal,  and  is  unable  to  procure  the  same, 
then  the  party  of  the  second  part  agrees  to  advance  the  means  to  take  up 
the  said  bonds  at  their  maturity;  but  it  is  expressly  agreed  that,  in  the 
event  said  bonds  are  so  taken  by  the  party  of  the  second  part,  they  shall 
not  be  deemed  paid,  bnt  shall  remain  valid  and  subsisting  securities  in  the 
hands  of  the  party  of  the  second  part  for  the  repayment  to  it  by  the  party 
of  the  first  part  of  the  advances  made  to  take  up  said  bonds  as  aforesaid: 
provided,  always,  that  the  party  of  the  first  part  may,  if  it  so  desires,  at  the 
matnrity  of  said  bonds  renew  them  for  a  further  period  of  80  years  at  a 
rate  of  Interest  not  exceeding  six  (6)  per  centum  per  annum. 

"Article  Eighth.  It  is  agreed  that  possession  of  said  line  of  railroad,  fran- 
chises, and  property  is  to  be  given  under  this  indenture  on  the  first  day  of 
December,  A.  D.  1879.  And  the  party  of  the  first  part  covenants  and  agnrees 
to  and  with  the  party  of  the  second  part  that  the  said  party  of  the  second 
part  shall  have  the  quiet  and  uninterrupted  use  and  exclusive  enjoyment 
of  said  line  of  railroad,  property,  and  franchises  for  the  said  term  of  ninety- 
nine  years,  and  shall  enjoy,  peaceably  and  without  Interference,  all  the 
powers,  rights,  and  privileges  of  the  said  Terre  Haute  and  Logansport  Rail- 
road Company,  so  far  as  the  same  may  be  needful  to  maintain  and  operate 
said  railroad  in  the  manner  aforesaid,  including  the  right  to  impose  and 
.collect  tolls  and  rates  for  transportation  of  freight  and  passengers,  as  fully 
and  effectually  as  the  said  Terre  Haute  and  Logansport  Railroad  Company 
could  do  if  operating  said  line. 

"Article  Ninth.  It  is  further  agreed  that  if,  at  any  time,  it  becomes  neces- 
sary to  pay  any  sum  or  sums  of  money  to  perfect  the  title  of  the  party  of  the 
first  part  in  and  to  the  property  taken  by  the  party  of  the  second  part  un- 
der this  contract,  or  to  protect  the  party  of  the  second  part  In  Its  possession 
and  use  thereof,  and  the-  party  of  the  first  part  has  not  the  means  to  pay  or 
adjust  the  same,  then  the  party  of  the  second  part  will  advance  the  necessary 
snm  or  sums. 

"Article  Tenth.  The  party  of  the  second  part  shall  have  the  right  at  any 
time  to  retain  ont  of  any  monesrs  in  its  possession,  due  to  the  party  of  the 
first  part  nnder  this  agreement,  any  and  all  snms  advanced  by  it  to  the  party 
of  the  first  part;  and.  If  the  party  of  the  sec«Hid  part  takes  np  the  first  mort- 
gage bonds  aforesaid  of  the  party  of  the  first  part  at  maturity  thereof,  the 
party  of  the  second  part  agrees  that  it  will  not  enforce  payment  thereof 
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for  tbe  period  of  six  (6)  months  from  and  after  the  date  It  pays  tbe  money 
for  said  bonds. 

"In  testimony  whereof,  the  Terre  Haute  and  Logansport  Railroad  Company 
and  the  Terre  Haute  and  Indianapolis  Railroad  Company  have  cansed  these 
presents  to  be  executed  by  their  respective  presidents,  and  their  corporate 
seals  to  be  hereunto  affixed  by  their  respective  secretaries,  the  day  and  year 
first  above  written. 

"Terre  Haute  and  Logansport  Railroad  Company, 

•'[Seal.]  .  By  W.  R.  McKeen,  President. 

"Attest:    Geo.  SS.  Farrlngton,  Secretary. 

"Terre  Haute  and  Indianapolis  Railroad  Company. 

"(Seal.]  By  W.  B.  McKeen.  Pt«sid»t. 

"Attest:   Geo.  B.  Farrlngton,  Secretary." 

Afterwards,  and  under  date  of  June  21,  1888,  the  Terre  Hante  &  Loganspon 
Railroad  Company,  as  party  of  the  first  part,  made  with  appellant,  as  party 
of  the  second  part,  a  second  agreement,  in  words  following: 

"Contract  between  the  Terre  Haute  and  Logansport  Railroad  Company  and 
Terre  Haute  and  Indianapolis  Railroad  Company  for  Operating  the 
Terre  Haute  and  Logansport  Railroad  Company's  Extension,  under  Date 
of  June  2l8t,  1883. 

"This  indenture,  made  this  2l8t  day  of  June,  A.  D.  1883,  by  and  between 
the  Terre  Haute  and  Logansport  Railroad  Company,  a  corporation  of  the 
state  of  Indiana,  as  party  of  the  first  part,  and  the  Terre  Haute  and  Indian- 
apolis Railroad  Company,  also  a  corporation  of  tbe  state  of  Indiana,  as  party 
of  tbe  second  part,  witnesseth:  Whereas,  since  the  execution  of  the  operat- 
ing contract  of  November  22d,  A.  D.  1879,  between  the  parties  hereta  the 
party  of  the  first  part  has  determined  to  make  an  extension  of  the  Terte 
Hante  and  Logansport  Railroad  from  the  city  of  Logansport,  Cass  county, 
Indiana,  through  the  counties  of  Cass,  Fulton,  Marshall,  and  St  Joseph,  in 
tbe  state  of  Indiana,  to  the  city  of  South  Bend,  Indiana,  and  for  the  purpose 
of  constructing  such  extension,  and  in  order  to  raise  money  to  pay  for  addi- 
tional equipment  and  permanent  Improvements  and  betterments  to  the  rail- 
road now  operated  by  the  party  of  the  second  part  under  said  contract  of 
November  22d,  A.  D.  1879,  the  party  of  tbe  first  part  has  decided  to  Issae  Its 
bonds  to  an  amount  not  exceeding  one  million  dollars,  dated  January  Ist.  A. 
D.  1883,  due  January  1st,  A.  D.  1913,  and  designated  as  'The  Terre  Haute 
and  Logansport  Railroad  Company's  Extension  Mortgage  Six  per  CenL 
Bonds';  and  whereas,  to  secure  the  payment  of  said  bonds  the  party  of  the 
first  part,  under  date  of  January  1st,  A.  D.  1883,  has  conveyed  by  Its  trust 
deed  or  mortgage  to  Benjamin  Harrison,  of  Indianapolis,  the  railroad  prop- 
erty and  appurtenances  now  owned  by  the  party  of  the  first  part  between 
Rockvllle  and  Logansport,  and  also  the  said  proposed  extension  of  the  Terre 
Haute  and  Logansport  Railroad  from  Logansport  to  South  Bend,  Indiana: 
and  whereas,-  the  parties  hereto  desire  that  the  said  extension,  when  com- 
pleted, shall  be  operated  by  the  party  of  the  second  part,  and  tbe  boards  «t 
directors  of  the  parties  hereto  have  respectively  authorized  tbe  making  of 
on  operating  contract  for  said  extension  upon  the  terms  and  conditions  here- 
inafter specified:  Now,  therefore.  It  Is  mutually  agreed  between  the  partie* 
hereto  as  follows,  to  wit: 

"Article  First.  In  consideration  of  the  covenants  and  agreements  to  be  per- 
formed by  the  party  of  the  second  part,  as  hereinafter  specified,  the  party  of 
tbe  first  part  has  agreed,  -and  does  hereby  agree,  to  put  said  party  of  tbe 
second  part  its  agents,  servants,  and  employ^  into  possession  of  tbe  nid 
extension  of  the  Terre  Haute  and  Logansport  Railroad  between  Loganspon 
and  South  Bend,  a  distance  of  about  sixty-seven  miles,  together  with  all  tbe 
property,  real,  personal,  and  mixed,  and  tbe  franchises  acquired  or  to  be 
acquired  for  the  use  of  said  extension. 

"Article  Second.  The  party  of  the  second  part  hereby  agrees  to  take  pos- 
session, from  time  to  time,  of  so  much  of  said  extension  as  may  be  ready 
for  operation,  and  operate  the  same,  and  finally  take  possession  of  tbe  wtnde 
of  said  extension,  and  to  operate  tbe  same  until  the  first  day  of  December. 
1978,  in  connection  with  the  Terre  Haute  and  Ix^ansport  Ballroad,  and  as 
one  continuous  line  between  tlie  cities  of  Terre  Hante  and  Sooth  Bend  afore- 
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«9M;  and  after  retaining  seventy-flTe  per  ceot  of  the  gross  receipts  from  all 
trafBc  moved  on  said  contlnnona  line,  or  bnslness  done  thereon,  for  its  own 
separate  use  and  exclusive  benefit,  the  party  of  the  second  part  agrees  to  ap- 
propriate the  remaining  twenty-five  per  cent  as  follows,  to  wit:  First.  To 
the  payment  of  all  taxes  assessed  against  the  property  held  and  operated 
imder  the  said  contract  of  November  22d,  A.  D.  1879,  and  this  contract  Sec- 
ond. To  the  payment  of  the  interest  as  it  falls  due  upon  the  following  mort- 
gage bonds  of  the  party  of  the  first  part,  to  wit:  Its  first  mortgage'  bonds, 
amounting  to  five  hundred  thousand  dollars,  payable  Jantiary  1st,  A.  D.  1910, 
with  Interest  at  the  rate  of  six  per  cent  per  annum,  payable  semiannually  on 
the  first  days  of  January  and  July,  and  its  said  extension  mortgage  bonds 
amounting  to  one  minimi  dollars,  payable  January  Ist,  A.  D.  1913,  with  inter- 
est at  six  per  c«it.  per  annum,  payable  on  the  first  days  of  January  and  July 
In  each  year;  each  issue  of  said  bonds  being  secnred  by  a  mortgage  or  deed 
of  trust  to  Benjamin  Harrison,  Esq.,  of  Indianapolis.  Third.  To  the  payment 
of  the  rental,  as  it  accrues,  to  the  Bvansville  and  Terra  Haute  Bailroad 
Company  for  the  use  of  its  line  of  railroad  between  Terre  Haxite  and  Bock- 
ville.  Fourth.  The  surplus,  if  any,  to  be  paid  annually  to  the  party  of  the 
first  part 

"Article  Third.  The  party  of  the  second  part  agrees  that  if  the  said  twenty- 
five  per  cefit  shall  be  at  any  time  Insufiicient  to  pay  the  taxes.  Interest,  and 
rental  aforesaid,  and  the  proper  cost  of  maintaining  the  corporate  organiza- 
tion of  the  party  of  the  first  part,  then  the  deficit  shall  be  advanced  by  the 
party  of  the  second  part  at  such  time  or  times  as  may  be  necQssary  to 
make  prompt  payment  of  said  Interest  taxes,  rental,  and  cost  as  the  same 
become  due,  and  the  amount  so  advanced  shall  be  charged  to  and  repaid  by 
said  party  of  the  first  part  to  the  party  of  the  second  part 

"Article  Fourth.  The  party  of  the  second  part  further  agrees  that  it  will 
operate  said  extension  for  the  term  aforesaid  upon  the  same  terms,  as  to  the 
maintenance,  repair,  and  preservation  thereof,  and  payment  of  damages  and 
costs  resulting  from  the  operation  thereof,  as  are  now  required  of  it  in  its 
operation  of  the  line  of  railroad  between  Terre  Haute  and  Log^nsport  under 
the  said  contract  of  November  22d,  A.  D.  1870;  and  the  pai-ty  of  the  first 
part  agrees  that  the  provisions  of  said  contract  under  which  the  party  of  the  ' 
second  part  is  entitled  to  make  changes,  additions,  improvements,  and  re- 
placements to  said  line  between  Terre  Haute  and  Logansport,  and  to  per- 
fect titles  thereto  and  purchase  additional  equipment,  etc.,  etc.,  and  retain 
any  moneys  due  the  party  of  the  first  part,  shall  be,  and  they  are  hereby, 
extended  and  made  applicable  to  said  extension,  the  same  as  if  said  exten- 
sion had  been  Included  in  and  covered  by  said  contract  of  November  22d, 
1870. 

"Article  Fifth.  It  is  agreed  that  the  party  of  the  first  part  may  renew  from 
time  to  time,  if  it  so  desires,  its  said  extension  mortgage  bonds,  at  a  rate 
of  Interest  not  exceeding  six  per  cent.  per. annum;  and  if  the  party  of  the 
first  part  be  unable  to  pay  the  principal  of  said  extension  bonds,  or  of  any 
renewals  thereof,  when  they  become  due,  then  the  party  of  the  second  part 
agrees  that  It  will  advance  the  money  to  take  up  said  bonds  or  renewals,  as 
the  case  may  be,  and  hold  them  as  security  for  the  replacement  to  it  within 
six  months  of  the  advances  made  by  it  to  take  them  up;  and,  if  such  ad- 
vances be  not  paid  within  six  months,  then  the  party  of  the  second  part 
may  enforce  the  collection  thereof,  the  same  as  any  originnl  or  other  holder 
of  said  bonds  or  renewals  could  do  upon  default  in  payment  thereof  at  ma- 
turity. 

"Article  Sixth.  The  party  of  the  first  part  covenants  and  agrees  that  the 
party  of  the  second  part  shall  have  quiet  and  uninterrupted  use  and  exclusive 
enjoyment  of  said  extension  until  December  1st,  A.  D.  1978,  and  shall  enjoy 
peaceably  and  without  interference  all  the  powers,  rights,  and  privileges  of 
the  party  of  the  first  part,  so  far  as  the  same  may  be  needful  to  maintain  and 
operate  said  extension  in  the  manner  aforesaid,  including  the  right  to  impose 
and  collect  tolls  and  rates  for  transportation  of  freight  and  passengers,  as 
fully  and  effectually  as  the  party  of  the  first  part  could  do  if  operating  said 
extension;  and  the  party  of  the  second  part  agrees  that  if,  at  any  time,  it 
becomes  necessary  to  pay  any  money  to  perfect  the  title  of  the  party  of  the 
first  part  to  any  property  taken  under  this  contract,  or  to  protect  the  party  of 
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tbe  second  part  in  its  possession  and  use  tbereof,  and  the  party  of  the  fl»t 
part  has  not  the  means  to  pay  or  adjust  tbe  same,  then  the  party  of  the 
second  part  will  advance  the  necessary  sum  or  sums. 

"In  testimony  whereof,  the  Terre  Haute  and  Logansport  Railroad  Company 
and  the  Terre  Haute  and  Indianapolis  Railroad  Company  have  caused  these 
presents  to  be  executed  by  their  respectlTe  presidents,  and  their  corporate 
seals  to  be  hereunto  affixed  by  their  respective  secretaries,  the  day  and  year 
first  above  written. 

"Terre  Haute  and  Logansport  Railroad  Company, 

"[Seal.]  By  W.  R.  McKeen,  Presideat 

"Attest:    Geo.  B.  Farrington,  Secretary. 

"Terre  Haute  and  Indianapolis  Railroad  Company, 

"[Seal.l  By  W.  R.  McKeen.  Presided. 

"Attest:    Geo.  B.  Farrington,  Secretary." 

The  trust  deed  and  mortgage  of  January  1,  1883,  for  the  foreclosure  ot 
which  the  bill  was  filed,  conveyed  the  roa!d  from  RockvlUe  to  Liogansport, 
with  everything  Incidental  thereto,  the  proposed  extension  to  South  Bend, 
and  all  after-acquired  property  becoming  part  of  said  line  or  of  Its  equip- 
ment, and  was  otherwise  In  the  usual  form  of  such  alienations.  Each  of  the 
bonds— as  well  those  secured  by  the  first  trust  deed  as  those  secured  by  the 
second— was  guarantied  In  due  form  by  this  appellant  The  extension  spoken 
of  In  the  second  operating  agreement  was,  prior  to  November  24,  1S84.  duly 
made  and  completed.  Appellant  took  the  custody  of  the  railroad  property 
under  tbe  first  operating  agreement,  and  so  held  said  property  until  the  se<^ 
ond  operating  agreement  and  thereafter  took  the  custody  of  the  extension  as 
the  same  was  completed,  and  so  held  and  operated  the  entire  property.  In- 
cluding the  leased  line  from  RockvlUe  to  Terre  Haute,  until  Kovember  13, 
1896,  when  a  receiver  was  appointed  for  that  company  by  the  circuit  court 
of  the  United  States  for  the  district  of  Indiana:  and  said  property  has  since 
been  in  the  custody  of  the  said  court  pursuant  to  said  receivership. 

The  answer  filed  by  appellant  as  well  as  its  cross  bill,  showed  that  appel- 
lant had  received  as  gross  earnings  of  the  road  from  Terre  Haute  to  South 
Bend  18,550,159.04;  that  It  had  expended  for  operating  purposes  $7,593,793.36: 
that  It  had  expended  for  taxes  on  the  property,  In  payment  of  Interest  on  the 
bonds  of  the  two  series,  and  for  rent  on  the  short  line  from  RockvlUe  to  Terre 
Haute,  a  total  of  $1,752,462.86;  and  that  from  time  to  time  during  the  period 
commencing  with  Its  custody  of  the  road  under  the  first  operating  agre^ 
ment,  and  ending  with  tbe  receivership.  It  had  expended  in  betterments,  ap- 
parently on  that  part  of  the  line  between  RockvlUe  and  South  Bend,  and  In 
operating  equipment  $781,079.59.  A  portion  of  the  equipment  added  to  the 
property  by  appellant  In  1892  was  100  box  cars,  upon  which  It  Is  said  Blair  & 
Co.,  the  manufacturers,  still  have  some  claim  for  a  balance  yet  unpaid,  in  the 
form  of  promissory  notes  made  by  appellant,  and  held  by  said  Blair  &  Co. 
The  answer  and  cross  blU  showed  further  that  up  to  October  31,  1832,  appel- 
lant had  received  as  gross  earnings  of  the  road  $744,010.94;  that  the  amount 
expended  up  to  the  date  last  mentioned  for  betterments  and  operating  ex- 
penses was  $955,140.99;  that  of  the  sum  last  named,  $59,38850  was  for  bet- 
terments; that  the  amount  expended  up  to  the  last-named  date  for  rent 
of  the  line  from  RockvlUe  to  Terre  Haute,  for  Interest  on  the  mortgage,  and 
for  taxes,  was  $136,622.30;  that  the  total  gross  earnings  np  to  October  31. 
1883,  was  $1,087,923.19;  that  the  total  expended  up  to  the  date  last  mentioned 
for  betterments  and  operating  expenses  was  $1,331,783.23;  that  the  total  ex- 
pended for  rent  Interest,  and  taxes  up  to  the  same  date  was  $215,074.34; 
and  that,  assuming  the  contracts  to  be  valid,  there  was  on  October  31,  1896. 
a  large  balance  due  from  the  Terre  Haute  &  liogansport  RaUroad  Company 
to  appellant,  of  which,  as  computed  by  appellant  $443,994.57  was  for  Im- 
provements, betterments,  and  additions  to  said  property;  "and,  to  that  ex- 
tent, defendant  [appeUant]  says  that  diversions  were  made  from  gross 
earnings  to  pay  taxes.  Interest,  and  rentals  during  the  period"  from  December 
1,  1879,  to  October  31,  1896.  The  theory  favored  In  appellant's  pleading  is 
that  its  guaranties  on  the  bonds  and  both  the  operating  agreements  were 
ultra  vires  and  void.  In  either  case.— that  Is,  whether  these  guarantlea  and 
agreements  be  held  void  or  valid,— appellant  asserted  a  large  balance  as  dns 
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to  It  oqt  an  accoantlng  wltb  tbe  Terre  Hante  ft  Iiogansport  Railroad  Oomnan;, 
and  claimed  a  Hen  for  such  balance  prior  to  appellee  Harrison's  exteiialon 
mortgage,  or  that  appellee  Harrison,  representing  the  extension  bondholders, 
ought.  In  equity,  to  pay  said  balance,  as  a  condition  precedent  to  foreclosure. 

John  G.  Williams,  Lawrence  Maxwell,  Jr.,  and  S.  O.  Pickens,  for 
appellant. 
W.  H.  H.  Miller  and  John  B.  Elam,  for  appellee. 

Before  JENKINS  and  SHOWALTEB,  Circuit  Judges,  and  SEA 
MAN,  District  Judge. 

SHOWALTER,  Circuit  Judge,  after  making  the  foregoing  state 
ment,  delivered  the  opinion  of  the  court. 

When  the  second  operating  agreement  is  read  in  connection  with 
the  first,  and  with  the  guaranty  engagement  indorsed  by  appellant 
on  each  of  the 'bonds  of  both  issues,  it  becomes  obvious — assuming- 
the  validity  of  both  agreements — that  no  interest  or  estate  vested  in 
appellant  which  can  be  deemed  prior  to  the  extension  mortgage. 
Appellant  became  bound  for  the  payment  of  each  bond  of  each  series 
by  its  special  contract  indorsed  thereon.  That  provision  of  the  brsi 
agreement  wherein  the  Terre  Hante  &  Logansport  Bailroad  Cbmpay 
engaged  that  it  would  not  further  mortgage  the  property  is  annulled 
by  the  second  agreement.  The  debt  secured  by  the  extension  mort- 
gage is  not  only  the  debt  of  appellant  by  its  contract  with  each 
bondholder,  but  appellant  stipulated  with  the  Terre  Haute  &  Logans- 
port  Bailroad  Company,  in  the  second  agreement,  that  it  would  pay 
both  the  coupons  and  the  bonds.  Keeping  its  engagements  as  ex- 
pressly made  in  the  second  agreement,  no  interest  vested  by  either 
writing  in  appellant  could  have  interfered  with  the  lien  of  the  exten- 
sion mortgage.  The  sense  of  the  second  writing  plainly  is,  in  effect, 
that,  as  against  any  interest  in  appellant  by  force  of  either  writing,  the 
Terre  Haute  &  Logansport  Railroad  Company  had  the  right  to  make 
the  extension  mortgage  a  prior  lien.  This  engagement,  as  between 
appellant  and  the  Terre  Haute  &  Logansport  Railroad  Company, 
would  be  available  to  Harrison,  trustee,  in  foreclosing  the  extension 
mortgage,  on  the  principle  of  equitable  subrogation.  Whatever  the 
Terre  Haute  &  Logansport  Railroad  Company  could  insist  on  in  favor 
of  the  extension  mortgage  by  its  contract  with  appellant  would  be 
available  to  Harrison,  trustee,  in  a  foreclosure  by  him  of  that  mort- 
gage. Plainly,  appellant  could  not — assuming  the  writings  to  be 
valid — resist  the  foreclosure,  or  claim  priority  over  the  extension 
mortgage  as  to  any  property  otherwise  subject  to  the  same. 

But  it  is  now  said  that  the  guaranty  agreements  on  the  bonds  and 
the  two  operating  agreements  are  ultra  vires  and  void,  and  that  the 
court  must  look  to  the  status,  as  thus  denuded  of  all  such  enforceable 
special  contract  engagements,  to  determine  the  rights  of  the  parties. 
Appellant  cites  the  maxim  that  he  who  seeks  equity  shall  do  equity. 
That  rule,  as  applied  in  strictness,  meets  the  case  of  a  defendant 
against  whom  action  is  sought  on  the  chancery  side,  and  who,  by  rea- 
son of  his  status  as  defendant,  is  enabled,  as  against  complainant,  to 
claim  some  advantage  or  benefit  which  on  his  own  bill  in  a  direct  pro- 
ceeding would  not  have  been  available.     For  instance,  what  is  called 
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*ttie  wife's  equity  to  a  settlement"  was  enforced  as  against  9.  bosband, 
or  his  creditors,  who  found  it  necessary  to  go  into  chancery  to  reach 
or  reduce  to  possession  her  property.  But  here  the  insiat^ce  is  that 
Appellant's  money  has  gone  into  the  mortgaged  property;  that,  in  so 
putting  it  there,  appellant  was  not  a  volunteer,  nor  a  donor,  nor  a 
wrongdoer;  and  that  neither  the  Terre  Haute  &  Logansport  Bailroad 
Company,  nor  its  grantee,  Harrison,  trusted,  ought  to  hold  the  prop- 
erty without  refunding  to  appellant  at  least  the  value  added  thereto 
by  improvements  made  with  appellant's  money.  We  do  not  clearly 
see  that  the  claim  is  separable  from  that  class  wherein  a  conrt  of 
chancery  is  asked  to  declare  an  equitable  lien  or  to  construct  a  trust 
in  the  interest  of  one  whose  property  is  traceable,  without  his  fault, 
and  under  circumstances  where  a  gift  could  not  have  been  intended, 
into,  and  has  become  an  indistinguishable  part  of,  a  larger  property 
belonging  to  another.  Is  there  here  a  subject-mattet  for  the  applica- 
tion, as  against  appellee  Harrison  and  the  bondholders,  of  that  reme- 
dial fiction  known  on  the  chancery  side  as  an  "equitable  lien"  or  a 
"constructive  trust"?  Or,  as  counsel  for  appellant  would  probably 
state  the  case,  is  the  position  of  appellee  Harrison,  as  representing  the 
bondholders,  such  that  a  decree  of  foreclosure  ought  not  to  have  gone 
m  his  favor  without  exacting  from  him  payment  to  appellant  to  the 
extent  of  whatever  value  had  been  added  to  the  property  by  sadi  bet- 
terments and  equipment  as  were  provided  by  appellant? 

In  reasoning  about  the  case,  we  think  a  distinction  may  be  made 
between  betterments  and  equipment  added  by  appellant  to  the  railroad 
property  prior  to  the  extension  mortgage,  and  such  as  were  added  sub- 
sequent to  the  execution  of  that  instrument.  The  money  advanced 
by  the  bondholders  or  mortgagees  under  the  extension  mortgage  wa» 
at  once  expended,  either  by  or  at  the  instance  of  appellant,  in  building 
the  extension  of  the  road  from  Logansport  to  South  Bend,  and  in  im- 
proving that  portion  of  the  road  from  Rockville  to  Logansport  Ap- 
pellant forthwith  took,  if  not  the  |1,000,000  itself,  at  least  the  property 
into  which  that  money  was  converted,  and  retained  and  used  the  same, 
and  appropriated  the  earnings  thereof  until  the  default  which  entitled 
appellee  Harrison  to  enter  by  the  terms  of  the  extension  mortgage; 
that  is,  for  12  years.  Since  appellant  in  fact  made  for  its  own  benefit 
this  use  of  the  money  of  the  mortgagees,  or  of  what  was  bought  with 
that  money,  it  ought  not  to  retake  the  special  property,  or  any  part 
thereof,  which  formed  the  consideration  to  the  mortgagees  for  such 
advancement,  without  returning  the  money,  or  the  appropriate  portion 
thereof.  In  other  words,  the  status  of  the  case,  as  it  remains  when 
the  operating  contracts  are  deemed  void,  shows  no  equity  in  appellant, 
so  far  as  concerns  the  betterments  added  prior  to  the  extension  mort- 
gage, or  prior  to  July,  1883,  to  prevent  the  foreclosure.  If  the  first 
operating  agreement  is  to  be  deemed  void,  then  the  custody  by  ap- 
pellant at  the  time  of  the  execution  of  the  extension  mortgage  must 
be  referred  to  an  actual,  legal  possession  then  vested  in  the  Terre 
Haute  &  Logansport  Bailroad  Company.  Assuming  that  appellant. 
while  having  the  custody  of  the  road,  from  1879  to  1883,  had  spent, 
not  some  portion  of  the  $500,000  borrowed  under  the  mortgage  of  1879. 
nor  a  portion  of  the  moneys  yielded  as  earnings  by  the  road  itself,  bat 
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its  own  moneT,  in  adding  to  the  road  betterments  and  equipment, 
still,  within  the  actual  intent  of  both  companies,  such -betterments  and 
equipment  were  merely  part  of  a  single  property,  and  the  Terre  Haute 
&  Logansport  Railroad  Company,  being  in  possession  and  having  title 
to  that  property,  alienated  the  same  to  Harrison,  trustee,  by  the  ex- 
tension mortgage.  Let  it  be  supposed  that  appellee  Harrison  and 
the  bondholders,  when  thej  took  the  extension  bonds,  had  notice  of 
such  facts  as  would  have  been  a  sufiBcient  basis  for  the  declaration  or 
construction  by  a  court  of  chancery  of  a  trust  on  the  entire  property 
to  repay  to  appellant  the  mcmey  expended  by  it  in  added  betterments 
and  equipment,  then  possibly  such  trust  might  have  been  declared,  if 
the  11,000,000  paid  by  the  bondholders  had  gone  to  and  been  used  by 
the  Terre  Haute  &  Logansport  Bailroad  C(Mnpany  for  purposes  of  its 
own,  and  with  which  appellant  was  not,  and  never  became,  concerned. 
But  the  fact  remains,  as  said,  that  the  money  paid  by  the  bondholders 
was  spent  at  the  instance  of,  if  not  directly  by,  appellant  itself,  in 
building  the  extension  to  South  Bend,  and  in  improvements  on  that 
part  of  the  road  between  Bockville  and  Logansport,  and  all  this  prop- 
erty into  whidh  the  $1,000,000  was  converted  went  immediately  into 
the  custody  of  appellant,  and  appellant  used  the  same,  and  took  the 
-earnings  thereof,  besides  the  incidental  benefit  to  its  road  from  Indian- 
apolis to  the  state  line,  for  many  years,  and  until  the  right  of  entry 
vested  in  appellee  B^rison  for  default  in  the  conditions  of  the  mort- 
gage. To  now  construct  a  trust  or  lien  whereby  appellant  must  be 
paid  out  of  the  property  the  amount  invested  hf  it  in  betterments  and 
equipment  priw  to  1883  would  really  mean  that  appellant,  after  en- 
joying for  13  years  the  benefit  of  the  money  advanced  by  the  bondhold- 
ers, could  also  retake  the  consideration  for  which  that  advance  was 
made.  The  bondholders,  in  fact,  and  within  the  intent  of  all  con- 
<»med,  parted  with  their  money  for  a  mortgagee's  interest  in  the  rail- 
road property  with  all  betterments  and  equipment  as  extant  in  Janu- 
ary, 1883.  There  can  be  no  equity  whereby  appellant  may  take  back 
■a  portion  of  the  property  free  from  the  lien  paid  for  by  the  bondholders 
with  money  which  appellant  has  in  effect  since  used  for  its  own  benefit. 
Suppose  the  appellant,  being  still  solvent,  had  chosen  in  1896  to 
disregard  the  operating  contracts,  as  ultra  vires  and  void,  and  had 
abandoned  the  Terre  Haute  &  Logansport  Boad,  and  that  appellee 
Harrison  had  thereupon  proceeded  to  foreclose  the  extension  mort- 
gage; could  appellant,  as  against  the  foreclosure,  have  been  entitled 
to  a  lien  superior  to  the  mortgage  for  the  cost  of  betterments  and 
equipment  put  in  the  property  prior  to  1883,  after  using  for  its  own 
profit  for  a  dozen  years  the  additional  betterments  and  improvements 
into  which  the  |1,000,000  paid  by  the  bondholders  was  converted? 
Could  a  portion  of  that  interest  in  the  property  for  which  the  $1,000,000 
was  advanced  be  taken  from  the  bondholders,  and  given  to  one  who  in 
fact  converted  the  $1,000,000  so  paid  into  betterments  and  improve- 
ments, and  had  had  for  so  many  years  the  exclusive  use  of  that  prop- 
erty, and  then  voluntarily  abandoned  the  same  ?  What  we  now  speak  of 
is  the  statiis  as  concerns  the  betterments  put  into  the  property  prior  to 
January  1, 1883.  Betterments  added  subsequent  to  the  extension  mort- 
gage will  be  considered  later  in  this  opinion.     The  fact  that  the  ap- 
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pellant  advanced  the  money  with  which  the  Terre  Haute  &  Logansport 
Railroad  Company  for  so  long  a  period  paid  the  coupons  on  the  exten- 
sion mortgage  is  only  material  upon  the  point  now  under  discussion, 
as  having  served  to  prevent  a  foreclosure,  and  prolong  appellant's 
use  and  control  of  the  mortgaged  property.  Appellee  Harrison  has, 
as  concerns  betterments  and  improvements  made  prior  to  1883,  not 
only  the  better  equity,  arising  out  of  the  status  as  denuded  of  valid 
operating  contracts,  but,  since  condition  broken,  and  by  the  terms  of 
the  extension  mortgage,  he  would  seem  to  have  the  right  of  aitiy  or 
possession, — in  other  words,  the  legal  title. 

As  betterments  and  equipments  were  added  to  the  railway  property 
after  July,  1883,  they  became  subject  to  the  mortgage,  and  title  tl^reto 
vested  in  the  Terre  Haute  &  Logansport  Railway  Company.  Appellant 
had  notice,  in  adding  such  betterments  and  equipment,  that  the  mort- 
gage would  cover  the  same.  A  contract  charging  after-acquired  prop- 
erty becomes,  in  equity,  a  lien  from  the  time  such  property  is  acquired, 
as  against  volunteers  and  persons  having  notice.  3  Pom.  £q.  Jar.  § 
1236;  also,  sections  1235  and  1234.  Betterments  and  equipment 
added  after  January,  1883,  came  within  the  mortgage  lien  by  an  agree- 
ment for  which  vaJue  had  been  already  paid.  A  lien  or  chai^ge 
actually  extant  in  favor  of  a  vendor  or  third  person  when  the  Terre 
Haute  &  Logansport  Company  took  proprietorship  over  a  given  prop- 
erty then  added  to  its  road  could  not,  of  course,  be  divested  or  made 
subject  to  the  mortgage.  But  an  equitable  lien  or  a  oonstructire 
trust,  such  as  is  proposed  in  favor  of  appellant,  is  a  remedial  measure. 
It  attaches  on  a  title  initially  clear  and  exclusive  in  the  party  who  ia 
to  be  declared  a  trustee.  If  the  Terre  Haute  &  Logansport  Railroad 
Company  could  not,  as  against  appellee  Harrison  and  the  bondholders 
represented  by  him,  have  voluntarily  declared  itself  a  trustee  of  the 
railroad  property  to  the  extent  of  betterments  and  equipment  added 
by  appellant,  then  a  court  of  chancery  cannot  make  that  company  such 
a  trustee.  This,  in  effect,  was  the  ruling  in  Thompson  v.  Railroad 
Co.,  132  U.  S.  68,  10  Sup.  Ct.  29.  In  that  case  the  additional  seven 
miles  of  road  had  vested  in  the  lessor  company,  free  from  any  claim  or 
lien  to  secure  the  contractor's  certificates,  as  between  the  holders  of 
those  certificates  and  the  bondholders.  The  mortgage  made  by  the 
lessor  company  (apparently  as  a  volunteer  and  without  consideration) 
and  the  lessee  company,  upon  the  seven  miles  of  road  to  secure  the 
contractor's  certificates,  and  the  resolution  of  the  former  company  "to 
give  effect  to  the  [lessee  company's]  agreement  for  the  lien  on  the 
earnings"  to  secure  the  payment  of  the  contractor's  certificates,  and 
the  subsequent  engagement  of  the  lessor  company,  on  cancelation  of 
the  lease  and  assumption  by  that  company  of  the  custody  of  the  road, 
to  either  pay  the  contractor's  certificates,  or  surrender  that  portion  of 
the  road  back  to  the  lessee  company,  were  so  many  attempts  to  do  wlmt 
the  lessor  company  could  not  do,  namely,  make  the  contractor's  certifi- 
cates a  lien  on  the  after-acquired  property  prior  to  the  original  mort- 
gage. As  the  seven  miles  of  road  was  constructed,  and  be«mie  a  part 
of  the  main  line,  the  title  thereto  passed  to  the  lessor  company;  and. 
being  after-acquired  property,  said  extension  became  subject  to  the 
original  mortgage.     The  lessor  company  could  not  itself  declare  a 
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trust  on  that  part  of  the  road,  or  the  earnings  thereof,  which  would 
talce  priority  over  the  original  mortgage.  Nor  could  a  court  of  equity 
convert  the  lessor  company  into  a  trustee;  that  is,  construct  a  lien  or 
trust  which  would  have  such  priority.  Having  notice  of  the  prior 
mortgage,  the  contractors  built  the  addition  or  extension.  They  did 
not — ^and  this,  possibly,  they  might  have  done — reserve  any  lien  ia 
their  favor  as  a  condition  upon  which  they  parted  with  their  labor 
and  material ;  but,  being  simply  creditors  of  the  lessee  company,  the 
lessor  company  attempted  to  fix  in  their  favor  a  lien  which  should  be 
prior  to  another  lien  long  before  ctmtracted  by  the  lessor  company  for 
value  to  the  bondholders. 

The  proposition  to  charge  the  railroad  property  itself  with  the 
cost  or  present  worth  of  improvements  and  equipment  furnished  by 
appellant  during  its  custody  of  the  road  is  doubtful  on  other  grounds. 
For  aught  that  appears,  the  money  used  by  appellant  in  paying  for 
such  improvements  and  equiinuent  may  have  been  yielded  by  the  road 
itself.  Can  a  trust  be  fixed  on  the  property,  unless  appellant's  own 
money,  as  distinguished  from  the  earnings  of  the  road,  be  traceable 
into  the  same?  If  appellant's  own  money  were  used  in  providing  the 
improvements  and  equipment  added,  for  instance,  prior  to  1883,  did 
appellee  Harrison  have  notice  of  that  fact  when  he  took  the  extension 
mortgage?  The  cross  bill  and  answer  showed  that  he  knew  of  the 
custody  and  use  of  the  road  by  appellant,  but  this  does  not  mean  that 
he  knew  the  state  of  the  disbursements  by  appellant,  and  the  special 
source  from  which  the  particular  money  used  in  paying  for  improve- 
ments and  equipment,  and  which  might  thus  be  identified  as  present 
in  the  same,  had  been  taken.  Counsel  for  ap^Ilant  state  the  propo- 
sition for  which  they  contend  in  the  following  words: 

"Appellanfa  right  to  compensation  is  measured  by  the  enhancement  in 
value  of  the  Tierre  Haute  &  liogansport  property  caosed  by  the  improvements 
and  additions  made  upon  or  to  it  by  appellant,— not  exceeding,  however,  the 
outlay  of  appellant  on  account  thereof,— and  for  the  amount  thus  ascertained 
equl^  gives  appellant  a  first  lien  upon  the  property;  for  both  contracts  were 
made  in  good  faith,  and  the  Improvements  and  additions  to  the  property 
were  made  in  good  faith,  whilst  appellant  was  in  poaseaalon  under  a  contract 
which  both  parties  believed  to  be  valid." 

They  also  quote  from  section  1241  of  volume  3  of  the  second  editiov 
of  Pomeroy's  Equity  Jurisprudence: 

"Where  a  i>arty  lawfully  In  possession  under  a  defective  title  makes  per 
manent  improvements.  If  relief  Is  asked  in  equity  by  the  true  owner  be  will 
be  compelled  to  allow  for  such  improvements." 

But  suppose  the  party,  having  custody  or  enjoyment  of  the  property 
for  some  purpose  of  his  own  by  a  contract  with  the  general  owner, 
who  himself  remains  legally  vested  with  possession,  adds  betterments 
which  become  part  of  the  property,  and  suppose  the  general  owner 
then,  at  the  instance  of  said  party,  mortgages  the  property,  and  the 
money  paid  by  the  mortgagee  is  thereupon  expended  for  further  better- 
ments, and  the  party  first  mentioned  takes  for  a  series  of  years  the 
exclusive  use  and  benefit  of  the  improvements  so  paid  for,  and  then,  it 
being  considered  that  his  contract  with  the  general  owner  was  void, 
as  beyond  the  power  of  either,  abandons  the  property;  shall  he  go 
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with  the  profits  or  benefits  derived  from  the  money  of  the  mortgagee^ 
and  take  with  him  a  portion  of  what  the  mortgagee  received  in  return 
for  the  money  advanced?  fiftiall  the  mortgagee,  after  entry  for  ccm- 
dition  broken,  be  declared  a  trastee  for  the  benefit  of  such  party?  Is 
the  mortgagee  in  such  case  a  purchaser  for  value  and  with  notice  of 
facts  out  of  which  a  trust  can  be  constructed  as  against  him  and  in 
favor  of  such  party? 

Appellant  has  advanced  money  wherewith  debts  of  the  Terre  Haate 
&  Logansport  Bailroad  Company,  in  the  form  of  taxes,  rent,  and  inter- 
est, have  been  paid.  The  rents  were  obligations  for  the  use  of  the 
short  line  from  Bockville  to  Terre  Haute, — a  piece  of  road  apparently 
er  possibly  (as  to  the  leasehold  estate)  not  comprehended  in  the  exten- 
sion mortgage.  The  interest  was  part  of  the  coniMn  indebtedness  se- 
cured by  the  mortgage  here  in  question  and  the  prior  mortgage. 
These  coupons  were  extinguished  by  the  payment,  and  with  them,  and 
as  far  as  they  were  concerned,  the  mortgage  lien  securing  their  pay- 
ment. The  debt  for  taxes,  and  whatever  lien  could  have  been  asserted 
in  that  behalf,  were  also  extinguished.  The  Terre  Haute  &  Logans- 
port  Bailroad  Company  was  bound  to  the  mortgagee  to  pay  the  tajces 
and  interest.  But  counsel  for  appellant  rest  their  case  upon  the 
proposition  before  quoted  from  their  argument.  They  contend  for  an- 
equitable  lien  in  favor  of  appellant  for  the  value  added  to  the  property 
by  the  improvements  and  equipment  provided  by  appellant.  To  this 
extent  they  would  have  appellee  Harrison  converted  into  a  trustee  for 
the  benefit  of  appellant,  as  having  a  claim  superior  in  equity  to  that 
of  the  bondholders.  The  theory  that  there  has  been  a  Aversion — ^to 
the  payment  of  interest — of  income  which  ought  to  have  been  devoted 
to  operating  expenses  does  not  seem  to  be  insisted  on.  But  the  doc- 
trine of  Fosdick  V.  Schall,  99  U.  B.  235,  as  further  expounded  by  the 
chief  justice  in  Morgan's  L.  &  T.  R  &  B.  S.  Co.  v.  Texas  Cent  By.  Co., 
137  U.  S.  171, 11  Sup.  Ct.  61,  is  plainly  excluded  from  the  present  case. 
Nothing  has  been  said  in  the  argument  as  distinguishing  the  100  box 
cars  made  by  Blair  &  Co.,  and  put  into  the  equipment  of  the  road  in 
1892  from  other  equipment  and  improvements  added  while  appellant 
was  in  custody  of  the  property.  It  is,  of  course,  for  Blair  &  C5o.  to 
themselves  assert  any  right  remaining  in  them  as  against  any  portion 
of  the  mortgaged  property.    The  decree  is  affirmed. 


SWIFT  et  aL  v.  SHEBHT. 

(Circuit  Court,  W.  D.  Mlaaonrl,  W.  D.   June  27,  1808^ 

No.  2,266. 

Lease— LiBN  for  Iupbovbubnts. 

ITiider  a  lease  which  provides  that  at  the  expiration  of  the  term  the 
lessor  shall  allow  the  lessees  for  improvements  placed  niMn  the  premisea. 
and  that  the  lessor  shall  become  the  owner  of  sncb  Improvements  "upon 
payment  to  the  lessees  of  said  sum,"  the  lessees  have  an  Implied  Uen  upon 
the  premises,  which  may  be  enforced  In  a  court  of  equity. 

Frank  Hagerman,  for  complainants. 

BoKzelle  &  Walsh  and  W.  K.  Douglass,  for  defendant. 


Digitized  by 


Google 


BWIFT  T.  eHKEBY.  925 

PHILIPS,  District  Judge.  This  is  a  bill  in  equity  to  enforce  a 
lien  upon  certain  real  estate  for  the  value  of  improTcments  placed 
thereon  by  complainants,  as  lessees,  under  a  contract  of  lease  with 
the  defendant,  as  lessor.  The  lease  ran  for  10  years,  expiring  on 
the  iBt  day  of  April,  1898.  The  lease  contained  the  following  pro- 
vision: 

"At  the  expiration  of  said  period  of  ten  years  for  which  this  lease  Is  made, 
the  buildings  and  Improvements  placed  on  said  lots  by  flald  lessees  or  their 
assigns  shall  be  appraised  by  three  disinterested  pailiea,  of  whom  each  party 
to  this  lease  shall  select  one,  and  the  two  thus  selected  shall  choose  a  third, 
and  the  value  of  such  Improvements  so  fixed  shall  be  paid  to  said  lessees  by 
the  lessor;  and  the  lessor  shall  thereupon  become  the  owner  of,  and  be  en- 
titled to  the  possession  of,  such  buildings  and  Improvements,  upon  payment 
to  the  lessees  of  said  sum  so  fixed  by  said  appraisers,  -which  sum  lessor 
agrees  to  pay  within  thirty  days  after  such  appraisal  shall  have  been  made." 

The  bill  alleges  that  timely  notice  was  given  by  the  lessees  to 
the  lessor  that  the  lease  would  not  be  renewed,  and  asking  for  the 
selection  of  the  appraisers  to  value  the  improvements  placed  by  the 
lessees  npon  the  property,  which  is  claimed  to  be  of  the  value  of 
f 25,000;  that,  conformably  to  said  contract,  each  of  the  parties 
proceeded  to  and  did  select  an  appraiser,  but  that  the  two  apprais- 
ers thus  selected  failed  to  either  agree  upon  the  valuation  of  the 
buildings  placed  by  the  lessees  on  the  premises,  or  upon  a  third 
party  to  act  as  such  third  appraiser.  The  complainant  then  al- 
leges that  the  defendant  refused  to  make  any  payment  for  said 
bnildings  and  improvements,,  and  refuses  to  make  any  agreement 
as  to  their  value,  wrongfully  claiming  that  he  is  not  required,  under 
said  agreement,  to  m^e  any  purchase,  or  to  make  any  payment, 
or  in  any  wise  carry  out  shid  agreement,  "and  refuses  to  take  or 
accept  the  possession  of  the  property,  although  tendered  to  him  sub- 
ject to  the  lien  which  the  complainants  may  have,  and  wrongfully 
refuses  to  recognize  that  the  complainants  have  a  lien  upon  the  real 
estate  aforesaid  for  the  value  of  the  improvements."  The  prayer 
of  the  bill  is  that  the  court  ascertain  and  decree  the  amount  of  com- 
pensation that  they  are  entitled  to  for  the  buildings  and  improve- 
ments aforesaid,  with  interest  thereon,  and  that  tiie  same  be  de- 
clared as  a  charge  and  lien  npon  the  real  estate  aforesaid,  and  that 
said  lien  be  enforced,  and  for  all  proper  relief,  etc.  To  this  bill 
defendant  has  demurred  on  the  principal  ground  that  the  complain- 
ants have  an  adequate  and  complete  remedy  at  law  on  the  contract, 
and  have  no  standing  in  a  court  of  equity  for  the  relief  prayed  for. 

The  controversy  between  the  respective  counsel  centers  upon 
the  question  of  law  as  to  whether  or  not,  under  the  terms  of  this 
contract,  there  is  any  implied  lien  in  favor  of  the  lessees  for  the 
value  of  the  improvements  placed  by  them  upon  the  land.  Both 
parties  concede  that,  if  there  be  any  such  implied  lien,  it  is  enforce- 
able on  the  equity  side  of  the  court  Counsel  for  defendant  has 
referred  the  court  to  a  number  of  decisions  holding  that  upon  a  sim- 
ple contract  of  lease,  authorizing  the  lessee  to  make  certain  improve- 
ments upon  the  leased  premises,  to  be  paid  for  by  the  lessor  upon 
the  termination  of  the  lease,  without  any  provision,  express  or  im- 
plied, giving  the  lessee  a  lien  for  the  value  of  such  improvements. 
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the  remedy  for  a  breach  of  the  contract  on  behalf  of  the  lessee  is 
only  at  law,  as  for  damages  for  breach  of  covenant;  citing  Speers 
V.  Flack,  34  Mo.  101;  Kutter  v.  Smith,  2  Wall  491;  The  Confiscation 
Cases,  1  Woods,  221,  Fed.  Cas.  No.  8,097;  Whitlock  v.  Duffield,  2. 
Edw.  Ch.  366;  Allen  t.  Culver,  3  Denio,  285;  Taylor  v.  Baldwin,  10 
Barb.  582;  Printing  Establishment  v.  De  Westenberg,  46  Hun,  281; 
Hite  V.  Parks,  2  Tenn.  Ch.  373;  Gardner  v.  Samuels,  47  Pac.  935,  116 
Gal.  84;  Bream  v.  Dickerson,  2  Hnmph.  126.  On  the  other  hand,  com- 
plainants' counsel  cites  a  numb^^  of  authorities  as  taking  a  much 
broader  view  of  this  question;  some  of  them  holding  that  in  all 
such  contracts  there  is  an  implied  understanding  that  the  improve- 
ments made  upon  the  premises  under  snch  contract  shall  attach  to 
the  property  until  the  value  thereof  is  paid  to  the  lessee.  Railroad 
Co.  V.  Shortridge,  86  Mo.  662-665;  Van  Rensselaer  v.  Penniman,  6 
Wend.  569;  Bresler  v.  Darmstaetter,  57  Mich.  311,  23  N.  W.  823; 
National  Waterworks  Co.  v.  Kansas  City,  10  C.  C.  A.  653.  62  Fed. 
853-864;  Hopkins  v.  Oilman,  22  Wis.  455;  same  case  on  second  ap- 
peal, 47  Wis.  581,  3  N.  W.  382;  Ecke  v.  Fetzer,  65  Wis.  55,  26  N.  W. 
266;  Copper  v.  Wells,  1 N.  J.  Bq.  10;  Beny  v.  Van  Winkle,  2  N.  J.  Eq. 
269;  Oonover  v.  Smith,  17  N.  J.  Eq.  51;  Mullen  v.  Pugh  (Ind.  App.)  45 
N.  E.  347;  Gray  v.  Cornwall's  Assignee  (Ky.)  26  S.  W.  1018 ;  and  Fowl- 
er V.  Insurance  Co.,  28  Hun,  195.  The  National  Waterworks  Case  is 
valuable  principally,  for  the  proposition  that  the  party  entitled  to 
take  the  improvements  on  payment  of  the  purchase  money  is  not 
entitled  to  the  possession  thereof  until  the  pnrchase  price  agreed 
upon,  or  fixed  by  the  court,  is  paid.  In  my  hnmble  judgment,  the 
case  of  Speers  v.  Flack,  supra,  is  an  apt  illustration  of  what  the 
conservative  and  safe  rule  in  such  cases  ought  to  be.  In  that  case 
the  contract  simply  provided  that  if,  at  the  expiration  of  the  term, 
any  buildings'  should  remain  on  the  premises,  erected  by  the  lessees, 
the  same  should  be  appraised  by  disinterested  persons,  two  of  whom 
should  be  elected  by  each  of  the  parties,  and  the  fifth  by  those  first 
chosen ;  and  "said  parties  of  the  first  part  [the  lessors],  or  their  rep- 
resentatives, are  to  allow  and  pay  to  the  parties  of  the  second  part 
[the  lessees],  or  their  representatives,  the  appraised  value  of  said 
buildings."  The  lessees  holding  over  after  the  expiration  of  the 
term,  the  lessors  bronght  an  action  of  unlawful  detainer.  As  the 
appraised  value  of  the  improvements  had  not  been  paid  to  the 
lessees  at  the  time  of  the  institution  of  the  suit,  the  trial  court  held 
that  the  plaintiffs  could  not  recover  until  they  had  paid  or  tendered 
to  the  defendants  the  appraised  value  of  said  improvements.  It 
was  of  this  state  of  the  case  that  the  supreme  court  said : 

"The  lease  was  for  a  fixed  and  determinate  period  of  time,  at  the  expiration 
of  which  the  leaaors  became  entitled,  by  operation  of  law,  to  the  possession 
of  the  demised  premises.  There  is  nothing  In  the  deed,  expressed  or  impiied. 
by  which  the  right  of  the  lessors  to  a  return  of  the  pnsse.ssion  was  made  to 
depend  npon  the  previous  performance  of  the  covenant  to  pay  for  the  Im- 
provements. The  agreement  to  pay  is  a  covenant,  the  nonperformance  of 
which  entitled  the  lessees  or  their  assignees  to  an  action  for  damages,  but 
nothing  more." 

But  it  is  to  be  observed  from  the  contract  of  lease  in  question 
that  there  is  an  ezpres^i  stipulation   that  "the  value  of  such  improve- 
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ments  shall  be  paid  to  the  said  lessees  by  the  lessor,  and  the  lessor 
rfiall  thereupon  become  the  owner  of,  and  be  entitled  to  the  possession 
of,  such  buildings  and  improvements  upon  the  payment  to  the  les- 
sees of  said  sum  so  fixed,"  etc.  So  there  is  in  this  contract,  distin- 
guishing it  from  the  cases  principally  relied  upon  by  the  defendant's 
counsel,  an  express  provision  that  the  lessor  can  only  become  the 
owner  of,  and  be  entitled  to  the  possession  of,  the  buildings  and  im- 
provements, upon  the  payment  to  the  lessees  of  the  value  thereof. 
And,  when  we  arrive  at  the  determination  of  the  question  as  for  what 
purpose  this  ownership  and  possession  of  the  premises  were  to  be 
withheld  from  the  lessor  until  payment  for  the  value  thereof  was  made, 
it  seems  to  me  we  have  reached  a  proper  solution  of  this  controversy. 
At  common  law,  under  a  contract  of  lease  by  which  the  lessee  was 
permitted  to  make  improvements  npon  the  land  daring  the  existence 
of  his  lease,  without  farther  express  reservation  at  the  termination 
of  the  term,  the  improvements  went  with  the  land  back  to  the  lessor. 
The  contract  in  question  does  not  only  require  the  lessor,  at  flie  te^ 
mination  of  the  lease,  to  pay  the  lessees  the  value  of  the  improve- 
ments, but  it,  in  effect,  entitles  the  lessees  to  retain  the  ownership 
and  possession  until  the  lessor  shall  pay  them  therefor,  giving  them 
thereby  an  implied  lien  upon  the  improvements  as  secarity  for  the 
value  thereof.  The  case  at  bar  therefore  differs  in  this  material  re- 
spect from  the  case  of  Speers  v.  Flack,  supra,  in  that  there  is  some- 
thing expressed  in  the  deed  "by  which  the  right  of  the  lessor  to  a 
return  of  the  possession  was  made  to  depend  upon  the  previous  per- 
formance of  the  covenant  to  pay  for  the  improvements";  the  clear 
intimation  of  the  court  being  that,  if  there  had  been  such  a  provision 
respecting  the  retention  of  possession  until  the  performance  of  the 
covenant  to  pay  for  .the  improvements,  there  would  have  been  an 
implied  lien  therefor.  These  observations  are  quite  applicable  like- 
wise to  The  Confiscation  Cases,  supra,  for  the  reason  that  the  lease 
there  did  "not  contain  a  word  which  looks  like  the  creation  or  ex- 
pectation of  a  lien  on  the  property  itself,"  because  it  contained  no 
provision  giving  the  lessee  the  right  to  retain  the  ownership  and 
possession  of  the  improvements  until  payment  therefor  was  made 
by  the  lessor.  And  it  will  be  found,  on  examination  of  the  authori- 
ties pro  and  con  upon  this  much-debated  question,  that  the  decisions 
turned  largely  upon  the  question  of  fact  as  to  whether  or  not  there 
was  any  express  provision  in  the  contract  that  the  valuation  of  the 
improvements  should  constitute  a  lien  upon  the  property,  or  whether 
it  contained  any  terms  from  which  such  lien  could  be  implied.  With 
out  taking  the  time  or  labor  to  review  the  authorities  and  make 
an  analysis  thereof,  it  seems  to  me  that,  wherever  it  afQrmatively  ap- 
pears from  the  contract  itself  that  the  lessee  is  given  the  right  to 
retain  possession  of  the  premises  until  the  lessor  compensates  him 
for  the  value  of  his  improvements,  the  very  object  of  such  retention 
is  to  give  him  an  additional  security  for  his  protection.  For  what 
pnrpose  was  the  possession  of  the  premises,  in  effect,  to  be  retained 
by  the  lessees  until  compensated  for  the  value  of  their  improvements? 
Gertainly  the  effect  of  the  provision  was  not  to  vest  in  the  lessees  the 
legal  title  to  the  lessor's  real  estate,  but  the  manifest  object  was  to 
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give  them  the  right  of  possession,  as  a  secnrity  for  deir  claim ;  and  as 
they  could  not  continne  the  use  of  the  property  without  accounting 
to  the  lessor  for  the  rental,  if  they  did  not  wish  to  continne  the  nae» 
as  they  declared,  at  the  end  of  the  ten-years  term,  it  seems  to  me  that 
they  have  a  right  to  go  into  a  court  of  equity,  and  tender  possession 
to  the  lessor,  and  hare  their  equitable  lien  thereon  enforced,  as  a 
means  of  making  their  security  available.  In  this  respect  fhe  right, 
in  principle,  differs  little  from  that  of  a  vendee  in  possession  of  real 
property,  the  l^al  title  to  which  is  in  the  vendor,  in  which  case,  cm 
default  of  payment  by  the  vendee,  the  vendor  has  several  remedies. 
He  may  sue  on  the  contract,  at  law,  to  recover  judgment  for  the  par- 
chase  money,  and  levy  the  execution  on  the  property  and  sdl  it;  or  he 
may  bring  ejectment  for  possession,  in  which  case  the  vendee  within 
proper  time  may  go  onto  the  equity  side  of  the  court,  and  tender  the 
contract  money  and  demand  a  deed;  or  the  vendor  may  in  the  first  in- 
stance, notwithstanding  he  holds  the  legal  title,  go  into  a  court  of 
equity  and  demand  that  the  vendee  ooae  forward  with  the  money,  or 
be  forever  foreclosed.  The  vendor  holds  the  legal  title  as  mere  se- 
curity for  the  payment  of  the  purchase  money;  and  as  said  by  the 
court  in  Hansbrough  v.  Peck,  6  Wall.  506: 

"In  case  of  persistent  default,  his  better  remedy,  and,  under  some  clrcniD- 
stances,  his  only  remedy,  is  to  Institute  proceedings  In  the  proper  conrt  to 
foreclose  the  equity,  where  partial  payments  or  valuable  Improvements  have 
been  made.  The  court  will  usually  give  him  a  day  to  raise  the  money.— 
longer  or  shorter,  depending  opon  the  particular  chrcumstances  of  the  case.— 
aiid  to  perform  his  part  of  the  agreement" 

So  here  the  lessees  are  entitled  to  retain  possession  of  this  prop- 
erty, as  security  for  their  claim  against  it,  until  the  lessor  complies; 
and  they  ought  not  to  be  required  by  an  action  at  law  to  surrender 
the  advantage  of  this  additional  security,  but  ought  to  be  permitted 
to  call  the  lessor  into  a  court  of  equity,  where  the  rights  of  the  parties 
can  be  determined  according  to  the  very  justice  of  the  case,  and  their 
equitable  lien  preserved  by  lis  pendens  against  the  lessor  and  all  the 
worid.  See  Allen  v.  Taylor,  96  N.  C.  37,  1  S.  E.  462,  The  demurrer 
to  the  bill  is  overruled. 


ALESSANDRO  IRR.  DIST.  v.  SAVINGS  &  TRUST  00.  OP  CLBVB£.ANI>, 

OHIO,  et  al. 

(Circuit  Ooart,  8.  D.  Oallfomift.    June  29,  1896.) 

Lnur  OK  Invalid  Corporatb  Bonds— Foreclosube— Cross  Bilu 

Where  corporate  bonds  recite  their  Issue  under  a  certain  valid  statute, 
and  In  pursuance  of  its  provisions,  and  nothini;  upon  their  face  indicates 
their  invalidity,  a  defendant  to  a  bill,  seeking  their  sale  in  part  satisfac- 
tion of  certain  liens,  may,  by  cross  bill,  show  that  they  are  in  reality  void, 
and  thus  prevent  the  court  from  decreeing  a  sale,  whereby  they  may  pass 
for  value  to  Innocent  purchasers. 

Wm.  J.  Hunsaker,  tor  Savings  &  Trust  Oa  of  Cleveland,  Ohio,  and 
others. 

F.  W.  Gr^g,  QeOk  J.  Denis,  and  Charles  Wellborn,  for  Alessandro 
Irr.  Dlst. 
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BOBS,  Circuit  Judge.  This  cross  bill,  to  which  a  demurrer  has 
been  interposed,  was  filed  by  leave  of  the  court,  in  the  case  of  Sav- 
ing:8  &  Trust  Company  of  Cleveland,  Ohio,  against  Bear  Valley 
Irrigation  Company  and  others,  pending  bere;^n.  It  is  conceded  on  be- 
half of  the  demurrants  that  the  cross  bill  shows  that  the  bonds  thereby 
sought  to  be  annulled  are  void,  but  it  is  contended  that,  as  it  shows 
upon  its  face  that  the  bonds  were  sold  or  exchanged  for  purposes  and 
pursuant  to  a  pretended  contract  not  authorized  by  law,  they  can  be 
defended  against  in  an  action  at  law,  and  that,  therefore,  a  court  of 
equity  will  dedine  to  give  relief.  It  appears  from  the  averments  of 
the  cross  bill  that  the  cross  complainant  is  a  corporation  of  the  state 
of  California,  organized  and  existing  under  and  by  virtue  of  the  act 
entitled  "An  act  to  provide  for  the  organization  and  government  of 
irrigation  districts  and  to  provide  for  the  acquisition  of  water  and 
other  property  and  for  the  i^stribution  of  water  thereby  for  irrigation 
purposes,"  approved  March  7, 1887  (St  Cal.  1887,  p.  29).  The  validity 
of  that  statute  was  sustained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Irrigation  Dist.  v.  Bradley,  164  U.  S.  112,  17 
Sup,  Ct.  56.  By  that  act,  as  amended  by  the  acts  of  March  20,  1891 
(St.  Cal.  1891,*  pp.  142,  147),  the  cross  complainant  was,  among  other 
things,  authorized  to  acquire,  either  by  purchase  or  condemnation  or 
other  legal  means,  all  lands,  waters,  water  rights,  and  other  property 
necessary  for  the  construction,  use,  supply,  maintenance,  repair,  and 
improvements  of  reservoirs,  canals,  and  other  waterworks,  and,  sub- 
ject to  certain  prescribed  conditions,  was  authorized  to  issue  its  bonds 
and  to  dispose  of  them  in  two  ways:  In  case  of  the  purchase  of 
property  necessary  for  the  purposes  of  the  district,  to  pay  for  the 
same  in  bonds  at  their  par  value;  or  to  sell  the  bonds  for  not  less 
than  90  per  cent  of  their  face  value,  from  time  to  time,  and  in  such 
quantities  as  should  be  necessary  and  most  advantageous,  to  raise 
money  for  the  acquisition  of  the  necessary  property  and  water  rights, 
and  the  construction,  etc,  of  the  necessary  canals  and  waterworks. 

While  counsel  for  the  demurrants,  one  of  whom  is  the  Savings  & 
Trust  Company  of  Cleveland,  Ohio,  concede  that  the  cross  bill  alleges 
facts  showing  the  invalidity  of  the  bonds  in  question,  it  is  not  claimed 
that  the  bonds  themselves  show  upon  their  face  such  invalidity. 
They  recite  upon  their  face  that  they  were  issued  under  and  by  virtue 
of  the  provisions  of  the  state  statute  referred  to,  and  in  pursuance 
of  its  provisions.  The  cross  bill  shows  that  one  of  the  purposes  of 
the  original  bill  is  the  sale  of  these  bonds,  therein  alleged  to  be  held, 
among  other  property,  as  security  for  the  payment  of  certain  re- 
ceiver's certificates,  alleged  to  be  held  and  owned  by  the  complainant 
Savings  &  Trust  Company,  and  sought  to  be  foreclosed,  among  other 
liens,  by  the  original  bill  herein.  As  the  bonds  do  not  show  upon 
their  face  that  they  are  invalid,  and  the  cross  complainant  is  a  party 
defendant  to  the  bill  which  seeks  their  sale  in  part  satisfaction  of 
certain  liens,  it  is,  I  think,  entitled  to  show  by  cross  bill  the  in- 
validity of  the  bonds,  to  the  end  that  this  court  be  not  called  upon  to 
decree  the  sale  of  bonds  fair  upon  their  face,  but  in  reality  void,  and 
which  may  thereby  pass  for  value  into  the  hands  of  many  different 
88F.-6t> 
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purchasers,  and  result  in  a  mtdtlplicity  of  suits  to  enforce  their  pay- 
ment 

An  order  will  therefore  be  entered  overruling  the  demurrer,  with 
leave  to  the  defendants  t«  answer  within  20  days. 


BOTLB  T.  FARMERS'  LOAN  &  TRUST  CO.  (two  case^ 

HUNTINGTON  T.  SAME. 

(Circuit  Court  of  Appeals,  Flftb  Circuit     Bfay  81,  1898.) 

Nob.  661,  662,  66S. 

Railroads— Sals  ok  Forbclosukb— Riohts  of  Pdrobabxr. 

The  purchaser  of  railroad  property  at  foreclosure  sale  is  not  entitled 
to  the  earnings  of  the  road  after  confirmation,  where  he  has  perBlBteotly 
delayed  compliance  with  bis  bid,  and  has  not  paid  the  purchase  money. 

Appeals  from  the  Circuit  Ck)art  of  the  United  Btatea  for  the  Eastern 

District  of  Texas. 

No.  661. 

J.  A.  Baker  and  R.  S.  Lovett,  for  appellant 

L.  W.  Campbell,  M.  F.  Mott,  and  J.  P.  Blair,  for  appellee. 

No.  662. 
J.  P.  Blair,  J.  A.  Baker,  and  R  S.  Lovett,  for  appellant 
L.  W.  Campbell  and  M.  F.  Mott,  for  appellee. 

No.  663. 
J.  p.  Blair,  for  appellant 
L.  W.  C!ampbeII  and  M.  F.  Mott,  for  appellee. 

Before  PARDEE,  Circuit  Judge,  and  SWAYNE  and  PABLANOB, 

District  Judges. 

FEB  CURIAM.  The  record  shows  that  the  Pacific  Improvement 
Clompany  is  the  real  party  in  interest  represented  in  these  several  ap- 
peals, that  company  being  the  purchaser  represented  by  Wilbur  F. 
Boyle,  and  the  owner  of  the  614  bonds,  which  said  Boyle  represents, 
and  the  owner  of  the  Lackawanna  claim  set  up  as  a  lien  prior  to  that 
of  the  first  mortgage  bonds;  that  the  purchaser  at  the  sale  under  the 
decree,  and  as  a  part  of  the  consideration,  and  in  addition  to  the  sum 
bid,  took  the  property  upon  the  express  condition  that  he  would  pay  off 
and  satisfy,  among  others,  the  Lackawanna  claim;  and  that  the  reset- 
vation  of  the  sum  of  |187,000  out  of  the  earnings  of  the  road  to  await 
the  decision  of  the  supreme  court  of  the  Lackawanna  claim  is  in  the 
direct  interest  of  the  appellants.  Neither  in  law  nor  in  equity  is  the 
purchaser  under  the  foreclosure  sale  entitled  to  the  earnings  of  the 
property  since  the  decree  of  confirmation,  because,  among  oth» 
things,  he  has  persistently  delayed  complying  with  his  bid.  There  is 
no  merit  in  any  of  the  above-entitled  appeals.  The  effect  of  the  ap- 
peals has  been  to  pass  the  day  within  which  the  purchaser  was  or- 
dered by  the  circuit  court  to  comply  with  his  bid.  We  notice,  in  tlfce 
terms  of  the  decree  of  foreclosure  under  which  the  sale  was  made,  tiie 
court  reserved  the  right  to  resell  the  property  upon  the  ftulnre  of  the 


Digitized  by 


Google 


AFI8   T.  UNITBO  STATES.  931 

purchasers,  or  their  snccessors  or  assigns,  to  comply  wtthio  20  days 
with  the  order  of  the  court  with  regard  to  paying  in  tiie  balance  of  the 
purchase  price.  The  decree  of  November  12,  1897,  requiring  the  pur- 
chaser to  comply  with  his  bid,  is  fimended  so  as  to  insert  in  lien  of  the 
13th  day  of  December,  1897,  the  1st  day  of  July,  1898,  as  the  time 
within  which  the  purchaser  shall  comply  with  his  bid  and  pay  in  the 
balance  of  the  purchase  price,  and,  as  amended,  the  said  decree  is  in 
all  respects  affirmed;  and  the  decree  of  Noyember  12,  1897,  denying 
the  purchaser's  right  to  the  earnings  of  the  railroad  property  since  the 
confirmation  of  the  sale,  is  also  affirmed. 


APIS  et  al.  T.  UNITED  STATES 

(District  Court  S.  D.  California.    February  21,  1898.) 

No.  846. 

1.  Obakt  or  Lakdb  undbr  Judiciai.  Istbstioation— Poivbr  of  CoHonxaa. 
Act  Jan.  12,  1891,  and  the  patent  Issued  In  punnance  thereto,  granting 
to  the  Mission  Indians  a  portion  of  the  lands  embraced  within  the  Mex- 
ican grant,  "La  JoUa  Rancho,"  are  valid,  and  withdrew  the  lands  so 
granted  from  the  operation  of  Act  Jan.  28,  187^,  permitting  the  legal  repre- 
sentatives, successors,  or  assigns  of  Jos6  and  Pablo  Apis  to  litigate  In 
the  United  States  district  court  of  California  their  claim  to  such  lands. 

S.  Mezioah  Laxs  Graht— Rtshtb  Gkantko  bt  Special  Act— Rbvooation. 
The  permission  accorded^  the  legal  representattTes,  succeasois,  or  assigns 
of  Josfi  and  Pablo  Apis,  by  Act  Jan.  28,  1879,  to  litigate  their  claim  and 
title  to  "La  Jolla  Bancbo"  In  the  United  States  district  court  of  Callfornlu, 
was  a  gratuity  on  the  part  of  the  United  States,  and  revocable  at  any 
time  before  final  decree  in  such  proceedings. 

S.  TnxB  TO  Laitds  ih  Mbxicak  Gbart  —  Spbcial  Act  —  Advbrsb  Claivs  — 
BuBDBK  or  Proot. 

Act  Jan.  28,  1879,  permitting  the  legal  representatives,  successors,  or 
assigns  of  Job6  and  Pablo  Apis  to  litigate  their  claim  to  "La  Jolla  Rancho" 
in  California,  provides,  inter  alia,  that  no  lands  shall  be  confirmed  to  said 
claimants  to  which  there  are  valid  advene  ilalms  under  any  laws  of  the 
United  States;  that,  before  filing  their  daiuis,  such  claimants  shall  execute 
releases  to  persons  in  possession  of  any  portion  thereof  under  v^lld  claim; 
and  that  the  court,  before  rendering  a  decree  of  confirmation,  ^lall  ascer- 
tain that  said  releases  have  been  duly  executed.  Btld^  that  when  sach 
claimants  fail  to  affirmatively  show  that  no  part  of  the  land  claimed  by 
them  was  possessed  by  persons  having  valid  claims  thereto  January  28, 
1879,  or,  if  so  held,  that  claimants  had,  before  bringing  their  suit,  eu- 
cuted  valid  releases  to  such  persons,  their  claim  must  be  rejected. 

Byron  Waters  and  Max  Loewenthal,  for  plaintifiFs. 
Prank  P.  Flint,  U.  S.  Atty.,  and  James  R.  Finlayson,  Asst  U.  S. 
Atty. 

WELLBOBN,  District  Judge.     This  action  was  instituted  by  plain- 
tiffs, as  heirs  at  law  of  Jo^  and  Pablo  Apis,  against  the  United 
States,  nnder  a  special  act  of  congress  approved  January  28,  1879,  as 
ftdlows: 
"An  act  for  the  adjudication  of  title  to  lands  claimed  by  Josd  and  Pablo  Apis, 

In  the  state  of  Oaltfomia. 

"Be  It  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  In  congress  assembled,  that  Uie  legal  representatives,  suc- 
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ACBSorB,  or  asstgDees  of  Josfi  and  Pablo  Apia,  or  either  of  tfaem,  be,  and  they 
are  hereby,  i)ennltted  to  file  their  claim  and  title  to  a  certain  tract  of  land  In 
California  known  as  'La  loUa  Rancho,'  In  and  before  the  United  States  dis- 
trict court  of  California;  and  that  said  court  shall  have  the  same  jurlsdIcUoa 
In  all  things,  to  be  exercised  originally  to  hear  and  determine  upon  the  aaid 
claim  and  title,  to  confirm  or  reject  the  same,  as  the  seveial  district  coarta 
had,  under  the  act  of  congress  of  March  third,  eighteen  hundred  and  fifty- 
one,  and  acts  amendatory  thereunto.  And  the  supreme  court  of  the  United 
States  shall  have  Jurisdiction  to  bear  and  determine  said  cause,  upon  appeal, 
as  decided  In  said  acts;  provided,  that  no  lands  shall  be  confirmed  to  aaid 
claimants  by  said  decree  to  which  there  are  valid  claims  existing  under  the 
pre-emption,  homestead  or  other  laws  of  the  United  States  at  the  date  of  the 
passage  of  this  act;  nor  shall  any  decree  of  confirmation  affect  any  valid 
adverse  right  of  any  other  person  or  persons,  or  give  to  the  confirmees,  or 
any  of  them,  any  claim  upon  the  United  States  for  compensation  for  any  land 
such  confirmees  may  lose  by  reason  of  pre-emption  br  homestead  claims  or 
adverse  rights  as  aforesaid;  and  that  no  decree  shall  be  rendered  for  more 
than  two  square  leagues:  provided,  further,  that  said  claimants  before  filing 
their  claim  and  title,  shall  execute  releases  to  any  persons  who  may  be  in 
possession  of  any  portion  of  said  lands  under  valid  claims  under  the  pre- 
emption, homestead  or  other  laws  of  the  United  States  at  the  date  of  the 
passage  of  this  act,  to  the  portions  of  said  lands  so  held  respectlv^y,  and, 
before  rendering  a  decree  in  confirmation  the  said  court  shall  ascertain  that 
said  releases  have  been  duly  executed." 
20  Htat  5»3. 

The  petition  was  filed  July  22, 1884,  and  the  case  transferred  from 
the  Northa^n  to  the  Southern  district  of  California,  February  24^  1896. 
Plaintiffs'  claim  rests  upon  a  Mexican  grant,  made  November  7, 1845, 
by  Pio  Pico,  governor  of  California.  The  genuineness  and  due  execu- 
tion of  the  grant  are  satisfactorily  established.  The  grant  on  its 
face  shows,  among  other  things,  that  Indians  were  established  on,  and 
occupying,  some  of  the  lands  at  the  date  of  the  grant,  and  i»ovides 
that  the  grant  is  made  without  prejudice  to  such  Indians.  Plaln- 
tifls  have  not  shown,  nor  undertaken  to  show,  that  Indians  are  not 
now  in  the  occupaiM^  of  some  of  the  lands;  nor  have  th^  diown,  nor 
undertaken  to  ^ow,  what  particular  lands  Indians  do  occupy.  Hie 
evidence,  however,  does  show  aflSrmatively  that  one,  at  least,  of  the 
Indians  who  were  upon  said  lands  at  the  date  of  the  grant  to  plain- 
tiffs, were  occupying  them  as  late  as  two  or  three  years  ago;  and  the 
map  introduced  by  plaintiffs  also  shows  an  Indian  village  on  said 
lands.  That  Indians  were  in  possession  of  some  of  these  lands  in 
1846  appears,  as  already  stated,  on  the  face  ot  the  ezpediente  itself. 
In  his  report  upon  the  petition  of  the  claimants,  Argnello,  the  pre- 
lect, states  that  the  land  is  "occupied  with  some  small  summer  crops 
and  a  few  fmit  trees  that  tiiiey  have  there  in  their  style  some  na- 
tives, for  which  reason,  if  the  petitioners  will  engage  tiienudves  not 
to  molest  them,  there  is  no  obstacle  against  granting  their  petition." 
The  concession  of  Gov.  Pico  declares  "that  the  grantees  shall  not 
molest  the  Indians  that  will  have  previously  established  their  resi- 
dence there,  and  occupied  some  small  tracts  of  land."  And  the  formal 
grant  declares:  "But  they  shall  not  in  any  manner  molest  the  Indians 
who  are  at  present  established  in  it,  and  occupy  some  lands  that  they 
can  go  on  cultivating  and  possessing  notwiths^ding  this  grant." 

One  of  plaintiffs'  witnesses,  H.  G.  Stephens,  testified  that  some 
of  the  sections  claimed  by  plaintiffs,  and  which  tiie  witness  specified. 
were  included  within  an  Indian  reservation,  created  by  an  ezeentfre 
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order,  December  27,  1876.  That  order,  so  far  as  material  here,  was 
as  follows: 

"Executive  Mansion,  Becember  2ttb,  187B. 

"It  Is  hereby  ordered  that  the  following  described  lands.  In  the  county  of 
San  Diego,  California,  viz.  [San  Bernardino  Baae  and  Meridian],  Including 
Rlncon,  Gaplch,  and  La  Jova  Potrero: 

"T.  10  S.,  R.  1  H. 

"Sections  16,  23,  26,  26,  30,  31,  82,  33,  34,  35,  36,  and  fractional  sectioas 
17,  18,  19,  20,  21,  22,  27,  28,  and  29.    •    •    • 

—Be,  and  the  same  are  hereby,  withdrawn  from  sale,  and  set  apart  as  reserva- 
tions for  the  permanent  use  and  occupancy  of  the  Mission  Indians,  In  Lower 
California.  U.  S.  Grant.** 

Althongh  said  order  was  not  introduced  in  evidence,  the  conrt 
takes  judicial  notice  of  it  Jenkins  v.  CoUard,  145  U.  S.  646, 12  Sup. 
Ot  868;  Jones  v.  U.  S.,  137  U.  8.  202,  11  Snp.  Ot  80;  Caha  v.  U.  S., 
152  U.  8.  211,  14  Sup.  Ct.  513;  Code  CSv.  Proc.  Cal.  §  1875,  subd.  3. 
Of  the  sections  reserved  by  that  part  of  the  order  above  quoted,  sec- 
tions 16  and  23,  and  parts  of  sections  17,  21,  22,  25,  26,  27,  34,  and  36, 
iu>e  included  in  the  lands  Claimed  by  plaintiffs. 

On  January  12, 1891,  congress  passed  an  act  entitled  "An  act  for  the 
relief  of  the  Mission  Indians  in  the  state  of  California"  (26  Stat  712), 
which  contains,  among  others,  the  following  provisions: 

"That  Immediately  after  the  passage  of  this  act  the  secretary  of  the  1b- 
terlor  shall  appoint  three  disinterested  persons  as  oommiBslonerB  to  arrange 
a  just  and  satisfactory  settlement  of  the  Mission  Indians  residing  in  the  state 
of  California,  upon  reservations  which  shall  be  secured  to  them  as  hereinafter 
provided. 

"Sec  2.  That  It  shall  be  the  duty  of  said  commissioners  to  select  a  reserva- 
tion for  each  band  or  village  of  the  Mission  Indians  residing  within  said 
state,  which  reservation  shall  include,  as  far  as  practicable,  the  lands  and 
villages  which  have  t>eeu  in  the  actual  oecupatloa  and  possession  of  said 
Indians,  and  which  shall  be  sufficient  in  ^tent  to  meet  their  just  require- 
ments, which  setection  shall  be  valid  when  ai^nwved  by  the  president  and 
secretary  of  the  interior.  *  *  *  In  cases  where  the  Indians  are  now  In 
occupation  of  lands  within  the  limits  of  confirmed  private  grants,  the  com- 
missioners shall  determine  and  define  the  boundaries  of  such  lands,  and 
shall  ascertain  whether  there  are  vacant  pifbllc  lands  in  the  vicinity  to  which 
they  may  be  removed.    •    •    • 

"Sec.  3.  That  the  commissioners,  upon  the  completion  of  their  duties,  shall 
report  the  result  to  the  secretary  of  the  interior,  who,  if  no  valid  objection 
exists,  shall  cause  a  patent  to  issue  for  each  of  the  reservations  selected  by 
the  commission  and  approved  by  him  In  favor  of  each  band  or  village  of  In- 
dians occupying  any  such  reservation,  which  patents  shall  be  of  the  legal 
effect,  and  declare  that  the  United  States  does  and  will  hold  the  land  thus 
patented,  subject  to  the  provisions  of  section  four  of  this  act,  for  the  period 
of  twenty-five  years,  in  trust,  for  the  sole  use  and  benefit  of  the  band  or  vil- 
lage to  which  it  Is  issued,  and  that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  or  the  remaining  portion  not  previously  patented 
In  severalty  by  patent  to  said  band  or  village,  discharged  ot  said  trust,  and 
free  of  all  charge  or  incumbrance  whatsoever." 

On  December  29,  1891,  by  executive  order,  and  pursuant  to  the 
aforesaid  act  of  congress  of  January  12, 1891,  all  the  sections  embraced 
in  the  executive  order  of  December  27,  1875,  except  section  16,  were 
reserved  for  Mission  Indians.  Ttese  sections,  as  already  stated,  are 
parts  of  the  land  claimed  by  plaintiffs. 

On  the  13th  day  of  September,  1892,  the  following  patent  was  i«- 
Bued: 
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"Tbe  United  States  of  Amerlos. 

"To  All  to  Whom  These  Presents  shall  Come— Greeting: 

"Whereas,  It  is  provided  by  the  act  of  congress  entitled  'An  act  for  the  re- 
lief of  the  Mission  Indians  in  the  state  of  California,'  approved  Janoarr 
twelfth,  Anno  Domini  one  thousand  eight  hundred  and  ninety-one  (26  Stat 
712),  that  'the  secretary  of  the  interior  shall  appoint  three  disinterested  per- 
sons as  commissloDers  to  arrange  a  jnst  and  satisfactory  settlement  of  the 
Mission  Indians  residing  in  the  state  of  California,  upon  reservations  which 
shall  be  secured  to  them.    *    •    • 

"  'Sec.  2.  That  it  shall  be  the  duty  of  said  commissioners  to  select  a  reser- 
vation for  each  band  or  village  of  the  Mission  Indians  residing  within  said 
state,  which  reservation  shall  Include,  as  far  as  practicable,  the  lands  and 
villages  which  have  been  in  the  actual  occupation  and  possession  of  said 
Indians,  and  which  shall  be  sufficient  In  extent  to  meet  their  Just  require- 
ments, which  selection  shall  \)e  valid  when  approved  by  tbe  president  and 
secretary  of  the  interior.    ♦    •    • 

"  'Sec.  3.  That  the  commissioners,  upon  the  completion  of  their  duties,  shall 
report  the  result  to  the  secretary  of  tbe  Interior,  who,  if  no  valid  objection 
exists,  shall  cause  a  patent  to  issue  for  each  of  the  reservations  selected  by 
the  commission  and  approved  by  him  In  favor  of  each  band  or  village  of 
Indians  occupying  any  such  reservation,- which  patents  shall  be  of  the  legal 
effect,  and  declare  that  the  United  States  does  and  will  bold  tbe  land  thus 
patented,  subject  to  the  provisions  of  section  four  of  this  act,  for  the  period 
of  twenty-flve  years.  In  trust,  for  the  sole  use  and  ben^t  of  the  band  or 
village  to  which  It  is  issued,  and  that  at  the  expiration  of  said  period  the 
United  States  will  convey  the  same  or  the  remaining  portion  not  previously 
patented  in  severalty  by  patent  to  said  band  or  village,  discharged  of  said 
trust,  and  free  of  all  charges  or  Incumbrance'  whatsoever.' 

"And  whereas,  it  appears  by  a  copy  of  a  letter  dated  August  30,  1892,  from 
the  acting  commissioner  of  Indian  affairs,  to  the  secretary  of  tbe  Interior  on 
file  In  the  general  land  office,  that  a  selection  has  been  made  by  tbe  commis- 
sioners appointed  and  acting  under  said  act  of  cong^ress  of  January  12,  1S91. 
for  the  La  Plche  and  La  JoUa  bands  or  villages  of  Mission  Indians  in  Cali- 
fornia, and  such  other  Mission  Indians  as  are  now,  or  may  hereafter  become, 
legal  residents  thereof,  covering  fractional  sections  seventeen,  nineteen,  twpn 
ty,  twenty-one,  twenty-two,  twenty-seven,  twenty-eight,  and  twenty-ntne,  ana 
sections  twenty-three,  twenty-flve,  twenty-six,  thirty,  thirty-one,  thirty-two, 
thirty-three,  thirty-four,  and  thirty-five.  In  township  ten  sonth,  of  range  on^ 
east,  of  the  San  Bernardino  Meridian,  in  the  state  of  California,  said  tracts 
being  (including  fractional  section  eighteen)  designated  upon  the  official  plat 
of  survey  of  township  ten  south',  range  one  east,  San  Bernardino  Meridian, 
approved  March  25,  1885,  by  W.  H.  Brown,  United  States  surveyor  general 
for  California,  as  'IjOt  No.  39  Potrero  Indian  Reservation,'  and  containing  an 
estimated  area  of  (excluding  said  fractional  section  eighteen)  eight  thousand 
three  hundred  and  twenty-nine  acres  and  twelve-hnndredths  of  an  acre: 

"Now,  know  ye,  that  the  United  States  of  America,  in  consideration  of  the 
premises  and  in  accordance  with  the  provisions  of  the  third  section  of  the  said 
act  of  congress  approved  January  12,  1891,  hereby  declares  that  It  does  and 
will  hold  the  said  tracts  of  land  selected  as  aforesaid  (subject  to  all  the  re- 
strictions and  conditions  contained  in  the  said  act  of  congi-e^s  of  January  12, 
1881)  for  the  period  of  twenty-five  years,  in  trust  for  the  sole  use  and  bencflr 
of  the  said  La  Plche  and  La  JoIIa  bands  or  villages  of  Mission  Indians  in 
Oalifornia,  and  such  o<ther  Mission  Indians  as  are  now  or  may  hereafter  be- 
come legal  residents  thereof,  according  to  the  laws  of  California;  and  at  tbe 
expiration  of  said  period  the  United  States  will  convey  the  same  or  the  re- 
maining portion  not  patented  to  individuals  by  patent  to  said  La  Piche  and 
La  JoUa  bands  or  villages  of  Mission  Indians  In  California,  and  such  other 
Mission  Indians  as  are  now  or  may  hereafter  become  legal  residents  thereof, 
as  aforesaid,  in  fee  discharged  of  said  trust,  and  free  of  all  charge  or  in- 
cumbrance whatsoever:  provided,  that  when  patents  are  Issued  under  tbe 
fifth  section  of  said  act  of  January  12,  1881,  in  favor  of  individual  Indians, 
for  lands  covered  by  this  patent,  they  will  override  (to  the  extent  of  the  land 
covered  thereby)  this  patent,  and  will  separate  the  individual  allotment  Crom 
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the  lands  held  in  common;  and  theire  Is  reserTed  l!rom  the  lands  hereby  hrid 
In  trust  for  said  La  Plche  and  La  Jolla  bands  or  yUlages  of  Mission  Xudlans 
In  California,  and  such  other  Mission  Indians  as  are  now  or  may  hereafter 
become  legal  residents  thereof,  a  right  of  way  thereon  for  ditches  or  canals 
constructed  by  the  authority  of  the  United  States. 

"In  testimony  whereof,  I,  Benjamin  Harrlion,  president  of  the  United  States 
of  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
general  land  office  to  be  hereunto  affixed. 

"GlTen  under  my  band,  at  the  city  of  Washington,  this  thirteenth  day  of 
September,  in  the  year  of  onr  Lord  one  thousand  eight  himdred  and  uinety- 
two,  and  of  the  Independence  of  the  United  States  the  one  hundred  and 
serenteenth. 

"By  the  President.  Benjamin  Harrison. 

"[Seal  U.  S.  General  Land  Office.]         By  B.  Macfarland,  Asst  Secretary." 

Recorded  in  the  general  land  office,  by  D.  P.  Roberts,  recorder  thereof.  In 
Vol.  20,  pp.  262  to  265,  Inclusive. 

This  docament,  like  tbe  ezecatiTe  order  of  December  27,  1875,  is 
a  matter  of  which  the  court  takes  judicial  notice.  The  lauds  de- 
scribed in  said  docament  are  embraced  in  the  executive  orders  before 
mentioned. 

Besides  the  brief  filed  by  the  United  States  district  attorney  on  be- 
half of  the  government,  Messrs.  Shirley  C.  Ward  and  Frank  D.  Lewis, 
as  amici  curise,  have  also  submitted  a  brief  in  the  case.  Among  the 
grounds  of  opposition  to  plaintiffs'  claim  urged  in  these  briefs  are 
the  following:  First,  that  the  government,  by  the  act  of  congress 
of  January  12,  1891,  and  the  patent  issued  pursuant  thereto,  granting 
to  the  Mission  Indians  a  large  portion  of  the  lands  claimed  by  plain- 
tiffs, withdrew  the  lands  so  granted  from  the  operation  of  the  act  of 
January  28,  1879,  which  authorized  the  institution  of  this  action  by 
plaintiffs;  second,  that  plaintiffs  have  not  only  failed  to  show  af- 
firmatively that  at  the  time  of  the  passage  of  the  act  last  aforesaid, 
January  28,  1879,  there  were  no  adverse  valid  claims  to  any  of  the 
lands  now  in  controversy,  but,  on  the  contrary,  they  hare  diown  that 
Indians  were  at  said  date  in  possession  of  portions  of  said  lands,  with 
valid  claims  thereto,  under  the  laws  of  the  United  States,  and  that 
plaintiffs  did  not  "before  filing  their  claim  and  title,"  which  was  the  in- 
stitution of  this  action,  execute  releases  to  said  Indians  for  the  portions 
of  said  lands  so  held  by  them ;  third,  that  plaintiffs'  claim  is  barred  by 
various  statutes  of  limitation;  fourth,  that,  since  the  institution  of 
this  action,  plaintiffs  have  been  guil^  of  such  laches  as  precludes 
them  from  a  recovery. 

If  the  act  of  January  12,  1891,  and  patent  issued  pursuant  thereto, 
were  valid,  they,  of  course,  withdrew  the  lands  described  in  the  patent 
from  the  operation  of  the  act  of  January  28,  1879.  Plaintiffs,  how- 
ever, assail  the  validity  of  the  act  of  1891,  on  the  ground  that  congress 
had  no  power  to  make  any  disposition  of  said  lands,  contrary  to  the 
provisions  of  the  act  of  1879,  during  the  pendency  of  proceedings  au- 
thorized by  the  last-named  act;  citing  Doolan  v.  Carr,  125  U.  6.  618, 
8  Sup.  Ct  1228;  Newhall  v.  Sanger,  92  U.  S.  761;  and  U.  8.  v.  Mc- 
Laughlin, 127  U.  8.  428,  8  Sup.  Ct.  1177.  These  cases  do  not  sup- 
port the  contention  to  which  they  are  invoked.  In  Doolan  v.  Carr, 
supra,  there  was  no  denial  by  the  court  of  power  in  congress  to  dispose 
of  land  embraced  within  a  Mexican  claim,  under  judicial  consideration ; 
but  the  court  simply  held  that  such  land  was  not  "public  land,"  within 


Digitized  by 


Google 


936  8S  FBOBRAL  RBFORTBR. 

the  meaning  of  the  acts  of  congress  making  grants  to  raflroads,  and 
was  reserved  from  the  granting  clause  of  those  statutes.  The  same  is 
true  of  the  other  two  cases  last  above  cited,  namely,  Newhall  v. 
Sanger,  and  U.  S.  v.  McLaughlin.  In  the  last-mentioned  case,  the 
court,  referring  to  the  opinion  in  Newhall  t.  Banger,  say: 

"The  opinion,  however,  examined  somewhat  at  large  the  gronnds  on  wbidi 
It  should  be  held  that  Mexican  grants  (whether  vaJld  or  Invalid),  while  under 
Judicial  consideration,  should  be  treated  as  reserved  lands.  The  principal  rea- 
son was  that  they  were  not  'public  lands,'  In  the  sense  of  congressional  legis- 
lation; those  terms  being  habitually  used  to  describe  such  lauds  as  are  sub- 
ject to  sale  or  other  disposal  under  general  laws.  The  Pacific  Railroad  acts 
of  1862  and  1864  only  granted,  In  aid  of  the  railroads  to  be  coustrncted  under 
them,  'every  alternate  section  of  public  land  »  •  »  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or 
homestead  claim  may  not  have  attached  at  the  time  the  line  of  said  road  is 
definitely  fixed.'  The  lands  comprised  In  a  Mexican  grant,  it  was  held,  must 
be  regarded,  not  as  'public  lands,'  but  as  'reserved  lands,'  because,  by  the 
treaty  with  Mexico,  all  private  property  was  to  be  respected.  And  when  the 
act  of  March  3,  1851,  created  a  board  of  commissioners  to  examine  all  claims 
to  Mexican  grants,  the  thirteenth  section  declared  'that  all  lands  the  claims 
to  which  have  been  finally  rejected  by  tlxe  commissioners  In  the  manner 
herein  provided,  or  which  shall  be  finally  decided  to  be  Invalid  by  the  district 
or  supreme  court,  and  all  lands  the  claims  to  which  shall  not  have  been 
presented  to  the  commissioners  within  two  years  after  the  date  of  this  act, 
shall  be  deemed,  held,  and  considered  as  part  of  the  public  domain  of  the 
United  States  (8  Stat  633)';  Implying  that  untU  then  they  were  not  part  of 
the  public  domain." 

I  remark,  in  passing,  that  the  rrference  in  the  above  excerpt  to 
treaty  obligations  has  no  application  to  the  case  at  bar,  because  what- 
ever rights  plaintiffs  may  have  originally  had  under  the  treaty  lapsed 
long  before  the  passage  of  the  act  of  1879. 

Becurring  to  the  main  question,  I  repeat  that  none  of  the  cases  cited 
by  plaintiffs  deny  to  congress  power  of  disposition  over  lands  em- 
braced within  the  boundaries  of  an  unconfirmed  Mexican  grant,  while 
the  supreme  court  has  repeatedly  asserted  that  a  clear  exercise  of  the 
power  cannot  be  restrained  or  interfered  with  by  the  judiciary.  Grisar 
V.  McDowell,  6  Wall.  363 ;  Whitney  v.  Robertson,  124  U.  8. 190,  8  Sap. 
Ot.  456;  and  Botiller  v.  Domingaez,  130  U.  S.  238,  9  Sup.  Ct  525. 

In  Grisar  v.  McDowell,  supra,  the  court  says: 

"By  this  act  the  government  has  expressed  tts  precise  will  with  respect  to 
the  claim  of  the  city  of  San  Francisco  to  her  lands,  as  It  was  then  recognlxed 
by  the  circuit  court  of  the  United  States.  In  the  execution  of  Its  treaty 
obligations  with  respect  to  property  claimed  under  Mexican  laws,  the  govern- 
ment may  adopt  such  modes  of  procedure  as  It  may  deem  expedient.  It  may 
act  by  legislation  directly  upon  the  claims  preferred,  or  it  may  provide  a 
special  board  for  their  determination,  or  it  may  require  thehr  submission  to 
the  ordinary  tribunals.  It  is  the  sole  judge  of  the  propriety  of  the  mode,  and. 
having  the  plenary  power  of  confirmation,  it  may  annex  any  conditions  to 
the  confirmation  of  a  claim  resting  upon  an  Imperfect  right  which  It  may 
choose.  It  may  declare  the  action  of  the  special  board  final;  it  may  make 
it  subject  to  appeal;  it  may  require  the  appeal  to  go  through  one  or  more 
courts;  and  it  may  arrest  the  action  of  the  board  or  courts  at  any  stage." 

In  Whitney  t.  Robertson,  supra,  the  court  says: 

"In  Taylor  v.  Morton,  2  Curt.  4.54,  459,  Fed.  Cas.  No.  13.799,  this  subject 
was  very  elaborately  considered  at  the  circuit  by  Mr.  Justice  Curtis,  of  this 
court;  and  he  held  that  whether  a  treaty  with  a  foreign  sovereign  bad  been 
violated  by  him,  whether  the  consideration  of  a  particular  stipulation  of  the 
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aty  bad  been  rolnntarlly  withdrawn  by  one  party,  so  that  it  was  no 
iger  obligatory  on  the  other,  whether  the  ylews  and  acts  of  a  foreign 
'ereign  had  given  just  occasion  to  the  legislative  department  of  our  govern- 
ut  to  withhold  the  execution  of  a  promise  contained  in  a  treaty,  or  to  act 
direct  contravention  of  such  promise,  were  not  judicial  questions;  that 
!  power  to  determine  these  matters  had  not  been  confided  to  the  judiciary, 
ilch  has  no  suitable  means  to  exercise  It,  bnt  to  the  esecutlre  and  legislative 
)artment8  of  onr  government;  and  that  they  belong  to  diplomacy  and 
islatlon,  and  not  to  the  administration  of  the  laws.  And  he  justly  observed, 
a  necessary  consequence  of  these  views,  that,  If  the  power  to  determine 
ise  matters  Is  vested  In  congress.  It  is  wholly  Immaterial  to  Inqnlre  whether, 
the  act  assailed,  It  has  departed  from  the  treaty  or  not,  or  whether  such 
)arture  was  by  accident  or  design,  and.  If  the  latter,  whether  the  reasons 
re  good  or  bad.  In  these  views  we  fully  concur.  It  follows,  therefore, 
it,  when  a  law  Is  clear  in  Its  provisions,  its  validity  cannot  be  assailed 
'ore  the  courts  for  want  of  conformity  to  stipulations  of  a  previous  treaty 
:  already  executed.  Oonsiderotlons  of  that  character  belong  to  another 
mrtment  of  the  goverunent.  The  duty  of  the  courts  Is  to  construe  and 
e  effect  to  the  latest  expression  of  the  sovereign  will.  In  Head  Money 
ses,  112  U.  S.  580,  5  Sup.  Ct.  247,  it  was  objected  to  an  act  of  congress 
it  it  violated  provisions  contained  In  treaties  with  foreign  nations;  but  the 
irt  replied  that,  so  far  as  the  provisions  of  the  act  were  in  conflict  with  any 
a.ty,  they  most  prevail  In  all  the  courts  of  the  country;  and,  after  a  full 
1  elaborate  consideration  of  the  subject,  it  held  that,  'so  far  as  a  treaty 
de  by  the  United  States  with  any  foreign  nation  can  be  the  subject  of 
licial  cognizance  in  the  courts  of  this  country,  it  is  subject  to  such  acts  as 
igress  may  pass  for  tts  enforcement,  modification,  or  repeal.' " 

[21  Botiller  v.  Dominguez,  supta,  the  court  says: 

Two  propositions  under  this  statute  are  presented  by  counsel  in  snpport  of 
decision  of  the  supreme  court  of  Oalifornla.  The  first  of  these  is  that 
statute  Itself  is  Invalid,  as  being  in  conflict  with  the  provisions' of  the 

aty  with  Mexico,  and  violating  the  protection  which  was  guarantied  by 

0  the  property  of  Mexican  citizens  owned  by  them  at  the  date  of  the  treaty, 
i  also  In  conflict  with  the  rights  of  property  under  the  constitution  and 
rs  of  the  United  States  so  far  as  It  may  affect  titles  perfected  under 
xleo.  •  •  •  With  regard  to  the  first  of  these  propositions  It  may  be 
a  that,  so  far  as  the  act  of  congress  Is  In  conflict  with  the  treaty  with 
xlco,  that  is  a  matter  In  which  the  court  Is  bound  to  follow  the  statutory 
ictments  of  Its  own  government.  If  the  treaty  was  violated  by  this  general 
tnte  enacted  for  the  purpose  of  ascertaining  the  validity  of  claims  derived 
m  the  Mexican  government,  it  was  a  matter  of  international  concern, 
Ich  the  two  states  must  determine  by  treaty,  or  by  such  other  means  as 
ibles  one  state  to  enforce  upon  another  the  obligations  of  a  treaty.  This 
irt,  in  a  class  of  cases  like  the  present,  has  no  power  to  set  Itself  up  as 

Instrumentality  for  enforcing  the  provisions  of  a  treaty  with  a  foreign 
Ion  which  the  government  of  the  United  States,  as  a  sovereign  power, 
OSes  to  disregard.  The  Cherokee  Tobacco,  11  Wall.  610;  Taylor  ▼.  Morton. 
)urt.  454,  Fed.  Cas.  No.  13,799;  Head  Money  Cases,  112  U.  S.  580,  598, 
up.  Ct.  247;  Whitney  v.  Robertson,  124  U.  S.  190,  195,  8  Sup.  Ct.  4515." 

:t  should  be  remembered,  however,  that  the  power  of  congress  to 
[K)se  of  lands  embraced  within  a  Mexican  claim,  while  under 
licial  investigation,  pursuant  to  the  general  law  of  March  3,  1851, 

1  protected  by  treaty  stipulation,  is  not  involved  in  the  case  at  bar. 
e  permission  accorded  plaintiffs,  by  the  act  of  1879,  to  present  their 
im  for  confirmation  or  rejection,  was  a  gratuity  on  the  part  of  the 
ited  States,  revocable  at  any  time  before  final  decree  in  the  proceed- 
:  thus  authorized. 

Plaintiffs  further  contend  that  the  act  of  1879,  allowing  them 
present  to  this  court,  for  confirmation  or  rejection,  their  claim  to 
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La  Jolla,  Is  a  special  act,  relating  onlj  to  their  title,  and  hence  not 
affected  by  the  later  act  of  1891,  which  provides  generally  for  allot- 
ment of  lands  to  Mission  Indians,  citing  Ex  parte  Crow  Dog,  109  U.  S. 
570,  3  Sup.  Ct.  396;  and,  further,  that,  by  the  act  of  1879,  La  Jolla  was 
appropriated  to  a  particular  purpose,  and  is  not  within  the  scope  of 
any  subsequent  grant  by  congress,  which  does  not  expressly  include 
it,  citing  Iron  Co.  v.  Cunningham,  155  U.  S.  373,  15  Sup.  Ct  103. 

It  is  true  that  said  act  does  not  mention  "La  Jolla,"  by  name,  but 
it  does  direct  the  commissioners  to  include,  as  far  as  practicable,  in 
the  contemplated  reserration,  such  lands  as  had  been  in  the  actual  pos- 
session of  the  Indians  for  whom  the  reser\ation  was  to  be  created. 
Now,  since  the  commissioners,  who  are  presumed  to  have  done  their 
duty, — i.  e.  to  have  followed  the  directions  of  the  statute  under  which 
they  were  acting, — included  a  part  of  La  Jolla  in  the  reservation  se- 
lected by  them,  it  follows,  notUng  being  shown  to  the  contrary,  that 
the  Indians  had  been  in  the  actual  possession  of  the -part  so  selected, — 
and  therefore  it  was  among  the  lands  intended  by  congress  for  the 
proposed  reservation.  This  conclusion  is  strengthened  by  the  tact 
that  the  only  lands  which  the  conmiissioners  were  not  to  select  are 
specified  in  the  proviso  to  section  3  of  said  act,  as  follows: 

"Provided,  that  no  patent  shall  embrace  any  tract  or  tracts  to  whicb  exist- 
ing valid  rights  have  attached  In  favor  of  any  person  nnder  any  of  tb<^ 
United  States  laws  providing  for  the  disposition  of  the  public  domain,  unless 
such  person  shall  acquiesce  in  and  accept  the  appraisal  provided  for  Id  the 
preceding  section,"  etc. 

The  appraisal  provided  for  in  the  preceding  section  is  as  follows: 

"They  shall  also  appraise  the  value  of  the  improvements  belonging  to  any 
person  to  whom  valid  existing  rights  have  attached  under  the  pnblic-Iaod 
laws  of  the  United  States,  or  to  the  assignee  of  such  person,  where  such  im- 
provements are  situated  within  the  limits  of  any  reservatioD  selected  and 
defined  by  said  commissioners  subject  in  each  case  to  the  approval  of  the 
secretary  of  the  Interior." 

If  It  be  conceded  that  the  act  of  1879  was  a  law  "providing  for  the 
disposition  of  the  public  domain,"  still,  since  the  privilege  accorded 
plaintiffs  by  said  act  was  not  contractual,  as  already  indicated,  it  can 
hardly  be  contended  that  any  valid  rights  have  yet  attached  in  favor 
of  plaintiffs  to  La  Jolla,  or  can  attach  before  a  final  decree  of  con- 
firmation. Furthermore,  it  should  be  observed,  in  construing  the  act 
of  1891,  that  the  cases  cited  by  plaintiffs,  and  hereinbefore  noticed, 
of  Doolan  v.  Carr,  Newhall  v.  Sanger,  and  U.  S.  v.  McLaughlin,  are 
inapplicable,  for  the  reason  that  the  words  "public  lands,"  which  were 
determinative  in  said  cases,  are  not  employed  in  the  act  of  1891  to  des- 
ignate the  lands  from  which  the  reservations  were  to  be  selected. 

For  the  foregoing  reasons,  I  think  that  plaintiffs'  claim,  so  for  as 
concerns  the  lands  which  have  been  granted  to  the  Mission  Indians 
pursuant  to  the  act  of  January  12,  1891,  must  be  rejected.  There 
are  other  reasons,  equally  as  satisfactory,  why  there  should  not  be 
a  decree  of  confirmation  as  to  any  of  the  lands  embraced  in  pbuo- 
tiffs'  claim. 

The  act  of  January  28,  1879,  devolves  upon  the  court  a  peculiar 
duty.  The  genuineness  and  due  execution  of  the  grant  are  not  the  only 
matters  submitted  to  the  court's  decision.   Congress,  while  reoogniiBBg 
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the  possibility  tliat  tiiere  were  adverse  claims,  did  not  ascertain  and 
except  from  tbe  operation  of  the  act  such  adverse  claims,  bnt  devolved 
that  duty  upon  the  court,  and,  as  shown  by  the  provisos  of  said  act, 
was  unusually  careful  to  protect  all  valid  claims  arising  under  any 
laws  of  the  United  States.  Said  provisos  require — First,  that  no 
lands  shall  be  confirmed  to  said  claimants  to  which  there  are  valid 
claims  existing  under  any  law  of  the  United  States  at  the  date  of  the 
passage  of  the  act;  second,  that  a  decree  of  confirmation  shall  not 
affect  any  valid  adverse  right  of  any  other  person  or  persons,  thus 
leaving  open  for  further  consideration  the  question  of  the  existence 
of  adverse  rights,  even  'though  the  land  should  be  confirmed  to  the 
claimants;  third,  that  claimants,  before  filing  their  claim  and  title, 
shall  execute  releases  to  any  persons  who  may  be  in  possession  of  any 
portion  of  said  lands,  under  valid  claims,  and  that,  before  rendering  a 
decree  of  confirmation,  the  court  shall  ascertain  that  said  releases 
have  been  duly  executed.  This  duty  the  coort  can  discharge  only 
by  holding  that  it  is  incumbent  on  plaintifCs  to  show  affirmatively  that, 
at  the  date  of  the  act,  no  person  was  in  possession  of  any  part  of  the 
land  in  controversy,  under  a  valid  claim  under  any  law  of  the 
United  States,  or,  if  any  person  was  so  in  poaaession,  that,  before 
filing  their  claim  and  title,  plaintiffs  released  to  such  person  tiie  land 
so  possessed  by  him.  TioB  plaintiffs  have  failed  to  da  On  the 
contrary,  their  evidence  shows  that,  of  the  Indians  who  were  upon  the 
land  in  1845,  there  was  at  least  one  of  them  occupying  the  lands  as 
late  as  two  or  three  years  ago.  A  map  introduced  in  evidence  by 
plaintiffs  also  shows  that  there  is  on  a  part  of  the  lands  in  controversy 
an  Indian  village.  Since  the  original  grant  to  plaintiffs  itself  shows 
that  there  were  residing  on  these  lands  at  the  date  of  the  grant,  in 
1845,  certain  Indians,  it  is  not  unreasonable  to  assume,  in  the  absence 
of  proof  to  the  contrary,  that  the  present  inhabitants  of  said  Indian 
village  are  descendants  of  the  Indians  referred  to  in  said  grant  This 
assumption  is  strengthened  by  the  facts  that  the  act  of  January  12, 
1891,  provided  that  the  reservation  to  be  selected  by  the  commissioners 
for  any  band  of  Mission  Indians  should  include,  as  far  as  practicable, 
the  lands  and  villages  which  had  been  in  the  actual  occupation  of  said 
Indians;  and  the  reservation  so  selected  and  patented  does  include 
a  large  part  of  the  lands  in  controversy.  Besides,  if  the  Indians 
who  now  inhabit  said  village  are  without  possessory  or  other  rights, 
because  of  their  not  being  descendants  of  the  Indians  who  occupied 
said  lands  in  1845,  this  is  one  of  the  matters  which  plaintiffs,  by  the 
act  of  1879,  are  required  to  show  as  a  prerequisite  to  any  decree  of 
confirmation. 

That  the  Indians  who  were  thus  occupying  the  land  in  1845,  and 
their  descendants,  then  had,  and  now  have,  valid  rights,  has  been 
settled  by  the  supreme  court  of  California  (Byrne  v.  Alas,  74  CaL  628, 
16  Pac.  523);  and  this  interpretation  of  the  law  is  binding  upon  the 
federal  courts  (Christy  v.  Pridgeon,  4  Wall.  198).  In  Byrne  v.  Alas, 
supra,  it  is  true  that  the  rights  of  the  Indians  were  preserved  under 
the  patent  which  was  issued  on  the  decree  of  confirmation.  In  the 
case  at  bar,  it  is  argued  by  plaintiffs  that,  since  there  has  been  no 
decree  of  confirmation  nor  patent,  the  rights  of  the  Indiana  have 
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lapsed,  and  tliat  the  act  of  congress  of  1879,  nndor  wUdi  plaintifb 
are  now  proceeding,  gives  pennission  only  to  Jobi6  and  Pablo  Apia, 
and  their  representatives,  to  file  their  daini  to  the  property  in  con- 
troversy. Thi»  argument  of  plaintiffs  leaves  ont  of  vieve  the  ezeca- 
tive  order  of  December  27,  1875,  which  the  president  was  authorized 
to  make  (Grisar  v.  McDowell,  6  WalL  363,  382),  reserving  to  the 
Mission  Indians  certain  parts  of  the  land  in  controversy.  Wh^i  the 
execDtive  order  of  December  27, 1875,  was  issued,  the  lands  in  qaestion 
were  a  part  of  the  public  domain.  Section  13  of  the  act  of  March  3, 
1851,  provides: 

"That  all  lands,  *  *  *  the  claims  to  wblcb  shall  not  have  been  pre- 
sented to  the  said  commlsalonerg  within  two  years  after  the  date  of  this 
act,  shall  be  deemed,  held,  and  considered  as  part  of  the  public  domain."  0 
Stat.  633. 

If,  therefore,  it  be  conceded  that  the  possessory  rights  of  the  Indians 
lapsed  with  plaintiffs'  original  grant,  because  said  grant  was  not  pre- 
sented to  the  commissioners  under  the  act  of  March  8,  1851,  still  the 
execntive  order  above  mentioned  gave,  or,  in  effect,  restored  to.  said 
Indians  their  rights  of  permanent  use  and  occupant^. 

Plaintiffs  furSier  insist  that  these  possessory  rights  are  not  "valid 
claims,"  within  the  meaning  of  the  act  of  January  28,  1879,  for  the 
reason  that  the  reservation  created  by  said  execntive  order  was  tie 
property  of  the  government  solely,  and,  if  the  object  of  the  proviso  to 
said  act  had  been  the  protection  of  the  rights  of  the  government,  dif- 
ferent phraseology  would  have  been  employed.  In  this  view  I  cannot 
concur.  While  tiie  government  undoubtedly  was  intearested  in  the 
reservation  created  by  said  executive  order,  the  substance  of  that  order 
was  a  dedication  to  the  Indians  of  the  lands  therein  described.  Leav- 
enworth, L.  &  G.  R  Co.  V.  U.  S.,  92  U.  S.  733.  Nor  was  this  use  of 
the  land  "a  temporary  use,"  as  urged  by  plaintiffs.  On  the  contrary, 
it  was  declared  to  be,  and  has  since  in  fact  become,  a  permanent  nse, 
through  the  operation  of  the  subsequent  act  of  January  12,  1891  (26 
Stat  712),  and  the  grant  of  September  13, 1^2,  made  pursuant  to  said 
act. 

In  the  case  of  Railroad  Go.  v.  Boberts,  152  U.  S.  117,  U  Sap.  Ct  498, 
cited  by  plaintiffs,  the  court  uses  this  language: 

"And  the  setting  apart,  by  statute  or  treaty  with  them,  of  lands  for  their 
occupancy.  Is  held  to  be  of  Itself  a  withdrawal  of  their  character  as  pabllc 
lands,  and  consequently  of  the  lands  from  sale  and  pre-emption.  •  •  • 
As  early  as  1839  It  was  held,  In  Wilcox  v.  Jackson,  13  Pet  408,  'that  a  tract 
lawfully  appropriated  to  any  purpose  becomes  thereafter  severed  from  the 
mass  of  public  lands,  and  that  no  subsequent  law  or  proclamation  will  be 
construed  to  embrace  or  operate  upon  It,  although  no  exception  be  made  of 
It'  The  reservation  referred  to  there  was  of  land  for  military  purposes: 
and  In  Leavenworth,  L.  &  G.  B.  Ck).  v.  XI.  S.,  92  U.  S.  733,  It  was  said  that 
this  doctrine  'applies  with  more  force  to  Indian  than  to  military  reserratioDS. 
The  latter,'  the  court  observed,  'are  the  absolute  property  of  the  government 
In  the  former  other  rights  are  vested.  Congress  cannot  be  supposed  to  grant 
them  In  a  subsequent  law,  general  in  Its  terms.  Specific  language,  leaving 
no  room  for  doubt  as  to  the  legislative  will,  is  required  for  such  purpose.' " 

Again,  the  supreme  court  has  said: 

*That  lands  dedicated  to  the  use  of  the  Indians  should,  upon  every  principle 
of  natural  right,  be  carefully  guarded  by  the  government,  and  saved  from  s 
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poRsitde  gnmt,   Is  a  proposition  wbldi  will  command  unlyersal  assent" 
LeaTenwortb,  L.  &  G.  B.  Co.  y.  V.  S.,  92  D.  S.  783. 

'  Plaintiffs  further  claim  that  the  reservation  of  1875  was  not  con- 
tractual, and  that  congress  had  the  power  to  subject  the  lands  em- 
braced within  said  reserration  to  the  operation  of  the  act  of  1879, 
under  the  constitutional  provision:  "Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting  the 
tertitoiy  or  other  property  belonging  to  the  United  States."  Const. 
XJ.  S.  art  4,  §  3,  subd.  2.  Conceding  that  congress  possessed .  the 
power  here  asserted,  still,  as  I  have  already  shown,  the  power  has  not 
been  exercised.  Plaintiflfs  have  not  only  failed  to  show  that  no  part 
of  the  lands  they  claim  were  possessed  by  persons  having  valid  claims 
thereto  under  the  laws  of  the  United  States  on  January  28, 1879,  but, 
on  the  contrary,  have  shown  that  at  said  date  there  were  Indians  oc- 
cupying portions  of  said  lands,  under  valid  claims,  and  no  releases 
of  said  lands  to  said  Indians  have  been  made  by  plaintiffs.  The  act 
of  1879  expressly  provides,  as  already  shown,  that  such  releases  shall 
be  executed  before  plaintiffs  file  their  claim  and  title,  and  further  re- 
quires the  court,  before  rendering  any  decree  of  confirmation,  to  as- 
certain that  said  releases  have  been  duly  executed.  This  requirement 
not  having  been  complied  with,  plaintiffs'  claim  must  be  rejected 

The  foregoing  views  render  unnecessary  further  mention  of  the 
other  grounds  upon  which  said  claim  is  resisted.  A  decree  conform- 
able to  this  opinion  will  be  entered. 


CHICAGO  GENERAL  ST.  RT.  CO.  v.  ELLICOTT  et  aL 

(Clrcnlt  Court,  N.  D.  IIIIdoIb,  N.  D.     July  5,  1898.) 

BaoMT  RaiiiBoads— PnuciT  to  Strinq  Elbotric  Wirbs  in  Stbsbt— Himio- 

IFAL   CORFORATIOKS. 

A  permit  from  a  city  to  a  street-car  company  to  string  electric  wires 
along  a  street  does  not  give  any  right  to  use  such  wires  to  distribute 
power  to  private  oonsnmers. 

In  Equity. 

Suit  for  injunction  by  the  Chicago  General  Street-Bailway  Com- 
pany against  Edward  B.  Ellicott,  Carter  H.  Harrison,  the  city  of 
Chicago,  and  the  Chicago  General  Railway  Company. 

Glenn  E.  Plumb,  for  complainant 

Samuel  A.  l^aude,  Asst  Corp.  Counsel,  for  defendants. 

GBOSSCUP,  District  Judge  (orally).  The  bill  in  this  case  is  to  re- 
strain the  defendants  the  city  of  Chicago,  Carter  H.  Harrison,  its 
mayor,  and  £.  B.  Ellicott,  its  electrician,  from  cutting  the  wires  of  the 
complainant  carrying  the  electrical  current  from  &e  complainant's 
generator  to  private  motors  in  the  lumber  district  of  the  city  of  Chi- 
cago. The  facts  essential  to  the  determination  of  the  motion  for  an 
injuncticHi  may  be  stated  as  follows: 

The  Chicago  General  Street-Railway  Company  is  organized  under 
the  laws  of  Illinois  for  the  purpose  of  constructing  and  operating 
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a  heating,  lighting,  and  power-supply  system  within  the  present  or 
fnture  limits  of  the  city  of  Chicago.  The  Chicago  Gteneral  Railway 
Company,  a  corporation  organized  to  construct,  maintain,  and  operate 
a  street  railway,  came  into  possession  of  the  property  and  the  fran- 
chises of  the  West  Chicago  Railway  Company,  among  which  fran- 
chises was  a  permit  from  tte  city  to  construct  and  maintain  overhead 
wires  for  the  purpose  of  the  operation  of  said  road.  On  or  about 
the  25th  of  October,  1897,  the  said  Chicago  General  Railway  Com- 
pany applied  to  Hon.  L.  E.  McGann,  commissioner  of  public  works, 
for  a  permit  supplemental  to  the  permit  by  which  it  was  already  op- 
erating, which  application  is,  in  part,  as  follows: 

"This  company,  as  successor  to  the  rights  of  the  West  Chicago  Street-Eall- 
way  Company,  hereby  makes  a  formal  application  for  a  permit  to  suspend  two 
necessary  feed  wires  from  the  line  of  poles  now  constmcted  and  on  the  roate 
below  described.  Such  wires  to  be  constructed  and  maintained  for  the  pur- 
pose of  supplying  electric  current  to  be  used  for  power  and  heat  and  li^t 
purposes,  and  with  the  right  to  connect  the  wires  herein  anthorlxed  with  the 
general  or  power  station  of  said  company  at  Kedzle  avenue  and  30th  street, 
along  the  following  route." 

Thereupon  the  city  of  Chicago  issued,  upon  this  application,  tlie 
following  permit: 

"In  pursuance  of  an  ordinance  passed  by  the  city  council  February  14,  1886, 
granting  certain  rights  and  privileges  to  the  West  Chicago  Street-Railway 
Company  on  the  streets  mentioned  below,  permission  Is  hereby  granted  to 
the  Chicago  General  Bailway  Company  (It  baring  succeeded  to  the  said  rights 
and  privileges  on  the  streets  mentioned)  to  suspend  two  feed  wires  from 
the  line  of  poles  now  constructed  on  Morgan  street  •  •  •  xhis  permit 
Is  issued  and  accepted,  on  the  condition  that  the  said  wires  shall  be  strung  Id 
accordance  with,  and  shall  be  maintained  subject  to,  all  the  conditions,  stipu- 
lations, and  requirements  of  the  ordinance  hereinbefore  mentioned,  to  all  or- 
ders and  ordinances  which  may  be  passed  by  the  city  council  of  the  city 
of  Chicago  pertaining  to  the  same,  and  to  all  orders  of  the  said  commissioner; 
and  upon  the  further  condition  that  the  said  wires  shall  be  used  only  for  the 
supply,  and  not  for  return,  current.  •  •  •  This  permit  is  revocable  by  tbe 
commissioner  of  public  works  at  any  time  for  cause." 

Prior  to  this  time  the  ctMnplainant  had  entered  into  a  contract 
with  the  Chicago  General  Railway  Company,  whereby  the  latter 
leased  to  the  former,  for  the  purpose  and  to  the  intent  that  the  former 
might  carry  on  the  basiness  provided  for  in  its  articles  of  incorpora- 
tion,— that  is,  the  business  of  constructing  and  operating  a  heating, 
lighting,  and  power-supply  system, — ^the  joint  use  of  the  poles,  feed 
wires,  and  electrical  appliances  along  the  lines  of  the  former's  rail- 
way. It  does  not  appear  that  the  foregoing  contract  was  called  to 
the  attention  of  the  city  at  the  time  the  permit  was  issued,  or  that  the 
city  issued  the  permit  with  any  reference  to  the  contract  between  the 
complainant  and  the  Chicago  Gteneral  Railway  Company.  After  the 
issuance  of  the  permit,  the  Chicago  General  Railway  Company  sus- 
pended the  feed  wires  mentioned  in  the  permit,  and  thereupon,  nnder 
its  contract  with  the  complainant,  these  feed  wires  were  used  to  tsapply 
the  electric  current  to  the  complainant's  patrons  in  the  lumber  dis- 
trict. Under  the  arrangement  between  the  complainant  and  the 
Chicago  General  Bailway  Company,  the  former  fnrniahed  the  latter 
the  necessary  electrical  power  for  the  operation  of  its  railway.  It 
appears  that  both  the  trolley  wires  proper  and  the  feed  wires  are 
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connected  to  the  generator,  bat  that,  to  supply  to  the  trolley  wire 
sufficient  current  at  a  distance  from  the  generator,  these  feed  wires 
are  used,  the  complainant  utilizing  them  as  well  for  the  purpose  of 
furnishing  power  to  its  private  patrons,  by  tapping  them  at  giroi 
places  along  the  line,  ^bsequent  to  all  these  things,  the  city  coun- 
cil of  the  city  of  Chicago  passed  an  ordinance  creating  a  department  of 
electricity,  in  which  ordinance  it  was  provided,  among  other  tilings, 
that  no  electrical  current  should  be  supplied  from  any  trolley  line  for 
any  purpose  whatever  to  any  building,  except  for  lighting  tie  power 
stations  from  which  current  is  supplied  to  such  trolley  lines,  tinder 
the  authority  colorably  vested  in  the  city  electrician  by  this  clause 
of  the  ordinance,  he  purposes  to  cut  the  complainant's  wires,  unless 
it  desists  from- using  the  feed  wires  along  the  trolley  lines  for  the 
double  purpose  of  furnishing  electrical  current  to  the  trolley  street- 
car lines  and  to  the  private  patrons  of  the  complainant.  .The  com- 
plainant alleys  that  this  ordinance  is  invalid — ^First,  because  it  im- 
pairs the  obligation  of  complainant's  contract  with  the  state;  second, 
because  it  deprives  the  complainant  of  its  property  without  due  pro- 
cess of  law;  third,  that  it  denies  to  the  comfdajnant  the  equal  protec- 
tion of  the  laws;  fourth,  that  as  a  police  regulation  the  wdinance  is 
void. 

Tile  jurisdiction  of  this  court,  of  course,  depends  upon  whether  the 
conduct  threatened  by  the  city  is  in  virtue  of  an  ordinance  that  con- 
travenes Bome  portion  of  the  laws  of  the  United  States.  The  court 
has  no  jurisdiction  to  restrain  a  simple  trespass  upon  the  complain- 
ant's rights,  unless  the  trespass  threatened  violates  one  of  his  rights 
under  the  constitution  and  the  laws  of  the  United  States.  It  may  be 
assumed  that  the  city  has  no  power  by  ordinance  to  prevent  the  com- 
plainant from  enga^g  in  or  carrying  on  the  business  of  furnishing 
power,  heat,  and  light,  as  its  charter  provides,  or  from  famishing 
such  power,  heat,  and  light,  both  to  street-railway  companies  and  to 
private  consumers.  It  may  also  be  assumed  that  any  usual,  lawful, 
and  anthorized  means  of  attaining  the  benefit  of  this  general  power 
is  within  complainant's  general  charter  rights,  and  is  constitution- 
ally free  from  impairment  or  attack  upon  the  part  of  the  city.  A 
power  to  furnish  heat,  power,  and  light  implies  the  power  to  adopt 
the  usual  and  lawful  means  of  attaining  that  end.  But  the  complain- 
ant has  no  right,  under  its  charter,  in  the  absence  of  a  grant  from  the 
city,  to  erect  its  poles  or  string  its  wires  along  the  streets  of  the  city. 
The  general  charter  from  the  state  does  not  carry  with  it  a  grant  to 
the  use. of  the  streets..  The  power  to  give  or  withhold  that  grant 
lies  in  the  city  government  I  can  by  no  fair  interpretation  of  the 
transactions  between  the  complainant  and  the  city  find  any  permit 
to  the  complainant  to  go  upon  the  city's  streets  for  any  purpose  out- 
side of  the  erection,  maintenance,  and  operation  of  a  railway  line. 
The  application  for  a  permit  was  made  by  a  company  operating  a 
street  railway  only.  The  language  of  the  application  is  for  a  permit 
to  suspend  two  necessary  feed  wires  from  the  line  of  the  poles  now 
constructed,  and  on  the  route  described,  to  be  maintained  for  the  pur- 
pose of  supplying  electrical  current  to  be  used  for  operating,  heating, 
and  lighting  purposes.     The  permit  granted  on  this  application  was 
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to  the  Chicago  Oeneral  Railway  Company,  a  company  operating  only 
a  street  railway,  and  included  simply  the  right  to  suspend  the  two 
wires  asked  for.  I  cannot  assume,  from  this  correspondence,  that  the 
city  understood  that  these  additional  wires  were  to  be  used  for  the 
conveyance  of  the  electrical  current  to  private  consumers.  "Die  ap- 
plicant was  a  street-railway  company,  not  a  company  generally  for 
nishing  electrical  power.  Tile  privUege  asked  made  no  mention  of 
anything  other  than  the  heat,  light,  and  power  needed  in  the  operation 
of  the  street  railway.  An  application  for  a  permit  to  string  wires 
to  distribute  electrical  power  to  private  consumers  could  have  been 
so  easily  framed  in  apt  language  to  cover  the  purpose  required  that 
the  absence  of  such  language  implies  the  absence  of  such  purpose.  It 
is  not  at  all  certain  that  the  city  would  have  granted  these  additional 
rights  to  the  complainant,  had  they  been  specifically  asked  for.  It 
would  have  implied  either  larger  voltage  upon  the  wires,  or  a  larger 
number  of  wires  than  the  operation  of  a  street-railway  line  demanded 
Either  increased  voltage  or  increased  number  of  wires  are  objections, 
and  might,  on  that  account,  have  been  refused.  Upon  this  view  of 
the  case,  tiie  complainant  is  without  any  permit  from  the  city  to  use 
these  feed  wires  for  the  purpose  of  distributing  power  to  private  con- 
sumers. The  ci^  may,  therefore,  by  ordinance,  or  any  other  action, 
refuse  the  right  of  such  a  use,  and  may,  if  necessary,  enforce  that  re- 
fusal; at  least  it  is  clear  that  the  complainant  has  no  right  founded 
on  the  constitution  or  laws  of  the  United  States  to  compel  the  use  of 
the  city's  streets  for  the  purposes  named,  without  a  permit  having 
theretofore,  for  that  purpose,  been  granted.  For  these  reasons  the 
motion  for  an  injunction  must  be  denied. 


ANDERSEN  v.  BERLIN  MILLS  00. 

(Circuit  Court  of  Appeals,  First  Circuit.    July  19,  1898.) 

No.  209. 

Habteb  Ain>  SERVAirr— Danoerocb  Machinbrt— Nottcb. 

A  boy  20  years  old,  employed  In  a  sawmill,  went  on  a  personal  errand 
to  a  part  of  the  mill  where  his  duties  did  not  reqnlre  him  to  be.  While 
there  he  attempted  to  step  over  a  revolving  shaft,  whose  top  was  28% 
Inches  from  the  floor,  when  bis  apron  canght  In  the  roagbened  and  pro- 
jecting bead  of  a  spline  key,  which  held  a  small  puUey  on  the  shaft,  and 
be  was  drawn  upon  the  shaft  and  Injured.  He  testified  that  he  knew  of 
the  danger  from  the  shaft,  and  lifted  his  apron  to  avoid  It,  but  did  not 
know  nor  think  of  the  spline  key.  Hdd,  that  aa  the  Injury  occurred  under 
conditions  not  created  by  the  mill  owner,  who  bad  no  reason  to  anticipate 
the  presence  of  the  boy  near  the  shaft,  or  his  conduct  In  lifting  his  apron 
high  enough  to  avoid  the  sbaft,  but  not  the  spline  key,  there  could  be  no 
recovery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

This  was  an  action  at  law  by  Peter  Andersen,  by  his  next  friend, 
Hans  Haakensen,  against  the  Berlin  Mills  Company,  to  recover  danh 
ages  for  personal  injuries.     In  the  circuit  court  a  verdict  was  direct- 
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for  defendant,  and  judgment  entered  accordingly,  to  review  which 
plaintiff  sned  out  this  writ  of  error. 

Cdward  C.  Niles  (Harry  G.  Sargent,  Daniel  J.  Daley,  and  Herbert 

aoss,  on  brief),  for  plaintiff  in  error. 

lobert  N.  Chamberlin  and  Irving  W,  Drew,  for  defendant  in  error. 

$efore  PUTNAM,  Circuit  Judge,  and  WEBB  and  BROWN,  Dis- 
:t  Judges. 

iROWN,  District  Judge.  This  is  an  action  of  the  case  for  per- 
al  injuries  received  by  Peter  Andersen  from  a  revolving  shaft  in 
defendant's  sawmill.  The  plaintiff  at  the  time  of  the  injury  was 
linor  about  20  years  of  age,  and  was  employed  by  the  defendant 
ts  sawmill.  The  shaft  that  inflicted  the  injury  was  at  a  place  in 
sawmill  where  the  plaintiff  was  not  required  to  go  by  any  duty  of 
employment,  or  for  any  reason  connected  therewith,  or  for  ingress 
igress.  The  plaintiff,  wearing  an  apron  of  bagging  coming  about  to 
knees,  was  in  the  act  of  stepping  over  the  moving  shaft,  the  top  of 
ich  was  at  a  height  of  28^  inches  from  the  floor,  when  his  apron 
gbt,  and  he  was  drawn  upon  the  shaft,  where  he  received  serious 
iries.  At  the  dose  of  the  plaintiff's  evidence,  a  verdict  for  the 
endant  was  directed  by  the  circuit  court.  The  present  writ  of 
)r  raises  the  question,  was  there  error  in  the  direction  of  a  verdict? 
t  appears  in  evidence  that  the  plaintiff  was  fully  aware  of  the 
eral  danger  from  stepping  over  the  revolving  shaft,  and  of  the 
c  that  his  apron  might  be  caught     He  testifies  as  follows: 

J.  Before  your  clothes  were  caught  on  the  shaft  did  yon  put  your  hands 
)  the  posts?  A.  I  took  hold  of  that  apron,  and  hoisted  that  up,  because 
.w  the  shaft  was  running  around.  Q.  Did  yon  see  the  shaft  running,  and 
1  lift  up  your  apron?  A.  Yes,  sir.  Q.  What  did  you  do  that  for?  A. 
new  If  It  took  hold  of  my  clothes  I  might  get  hurt.  Q.  You  knew  ff  It 
ght  yon  It  was  likely  to  kill  yon?  A.  Yea,  sir.  1  didn't  know  If  there 
I  a  pulley  on  It  or  not.  But  It  didn't  make  any  odds;  I  thought  It  cpuld 
?  hold.  Q.  You  knew  If  that  shaft  caught  your  clothing  It  would  hurt 
?  A.  I  knew  I  would  lose  my  clothes.  Q.  And  you  took  bold  of  it  and 
ed  it  up  80  It  would  not  catch?  A.  Yes,  sir.  Q.  And  you  knew  If  It 
sht  yon,  yon  were  liable  to  get  hurt?    A.  I  think  I  did.     Q.  And  then 

passed  along  towards  the  shaft?  A.  Yes,  sir.  Q.  Did  you  know  It  was 
Ding?  A.  Yes,  air;  I  saw  it  was  running.  Q.  Did  you  think  whether  It 
1  dangerous  to  go  over  there?  A.  1  didn't  think  of  that  I  thought  so 
.'h  of  It  that  I  lifted  up  my  apron.  Q.  Why  did  you  lift  up  the  apron?  A. 
nuse  I  was  afraid  the  shaft  would  take  hold  of  It  Q.  And  you  decided 
the  whole,  after  lifting  up  your  apron,  yon  would  go  over;  that  Is,  you 
light  with  your  apron  lifted  it  would  be  safe?  A,  Yes,  sir.  Q.  Did  you 
ik  of  that  at  the  time?  A.  Yes,  sir;  because  I  had  been  over  there  before. 
The  question  Is  whether  you  thought  of  It  there  on  the  spot  A.  That  Is 
ity  hnrd  to  tell,  so  I  can't  say  anything  about  It  Q.  But  you  remember 
Iftlng  the  apron?  A.  Yes,  sir.  Q.  Did  you  think  the  pulley  might  catch 
r  apron?     A.  I  didn't  think  of  the  pulley,  but  I  thought  of  the  shaft.     I 

so  much  common  sense  that  I  was  afraid  It  would  catch  my  apron." 

t  is  contended,  however,  that  besides  the  danger  known  to  the 
intiff  was  another  unknown  to  him,  namely,  a  "spline  key,"  or 
all  bar  of  steel  used  to  fasten  a  pulley  to  the  shaft.  This  spline 
,  instead  of  fitting  closely  into  a  slot  in  the  hub  of  the  pulley  and 
0  a  slot  in  the  side  oi  the  shaft,  projected  somewhat  above  the 
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shaft,  and  its  head,  by  poanding,  had  become  roagh  and  featherei 
The  plaintiff  testified  that  this  spline  key  caught  his  apron,  and  drew 
him  upon  the  shaft.  For  our  present  inquiry  we  must  assume  this 
to  be  the  fact. 

Since  the  danger  of  the  situation,  other  than  the  particular  danger 
from  the  spline  key,  was  fully  known  and  appreciated  by  the  plaintiff, 
and  since  a  failure  to  give  warning  of  dangers,  fully  known  and  ap- 
preciated, cannot  be  a  ground  for  liability,  it  follows  that  the  sole 
question  in  the  case  is,  did  the  defendant,  by  allowing  the  spline  key 
to  remain  upon  the  shaft  in  the  condition  disclosed  by  the  evidence, 
and  by  failing  to  give  warning  thereof,  violate  any  dnty  owed  to  the 
plaintiff?  The  plaintiff's  counsel  quote  Bailroad  Co.  r.  Jones,  95  U.  8. 
442,  "The  dnty  is  dictated  and  measured  by  the  exigencies  of  the  occa- 
sion;" and  from  Roth  v.  Depot  Co.  (Wash.)  43  Pac  641,  "Precaution 
is  a  duty  only  so  far  as  there  is  any  reason  for  apprehension."  We 
are  of  the  opinion  that,  even  should  we  concede  to  the  plaintiff,  for 
the  purposes  of  this  case,  the  broad  and  unqualified  statement  "that, 
so  far  as  there  exist  reasonable  grounds  for  apprehending  danger, 
a  duty  arises  to  take  precaution  against  it,"  this  would  not  avail  the 
plaintiff.  Upon  the  facts  of  the  present  case,  we  think  it  clear  that 
the  court  would  feel  compelled  to  reverse  the  verdict  of  a  jury  hold- 
ing that  the  circumstances  prior  to  the  accident  gave  rise  to  a  reason- 
able apprehension  of  the  occurrence  from  which  the  plaintiff  suf- 
fered. 

Recurring  to  the  evidence,  we  find,  first,  that  none  of  the  duties  for 
which  the  plaintiff  was  employed  required  him  to  be  near  tiie  shaft 
As  was  said  by  the  circuit  court  in  grantti^  the  motion  to  direct  a 
verdict: 

"No  duty  Involved  In  tbe  employment  required  the  pUitntlff  to  go  to  ti>e 
place  where  he  was  injured.  Tbe  plaintiff  voluntarily  left  the  place  of  duty, 
and  went  to  another  part  of  the  mill,  some  ninety  odd  feet  distant.  He 
went  for  private  purposes,  and  private  purposes  not  incident  to  the  employ- 
ment. •  *  •  The  plaintiff's  evidence  shows  that  he  voluntarily  journeyed 
away  from  the  place  of  employment  to  borrow  money  on  his  own  acconnt." 

Such  departure  from  the  place  and  purposes  of  the  employmoit 
has  in  many  cases  been  held  to  absolve  the  master  from  liability. 
Bnt  even  should  we  hold  that,  in  the  exercise  of  reasonable  care,  a 
master  is  bound  to  anticipate  a  certain  amount  of  visiting  among 
his  employ^,  and  should  we  say  that  the  master  ought  to  have 
foreseen  tiiat  men  were  likely  to  be  in  the  vicinity  of  the  shaft  for 
their  own  purposes,  this  would  be  insufficient  to  hold  the  defend- 
ant liable. 

To  complete  a  case  for  the  plaintiif ,  it  would  next  be  necessary  to 
hold  that  the  master  should  have  foreseen  that  one  who  knew  the 
general  danger  from  the  moving  shaft  and  pulley  might  ondertake 
to  step  over  a  shaft  28^  inches  high,  wearing  an  apron,  which  be 
would  lift  only  just  high  enough  to  narrowly  clear  the  shaft,  anleas 
he  were  warned  that,  to  pass  over  safely,  he  must  lift  it  an  inch  ot  two 
higher.  It  should  also  be  observed  that  the  pulley  which  was  at- 
tached to  the  shaft  by  the  spline  key  was  six  inches  in  diameter. 
Unless  the  apron  were  dropped  below  the  circumference  of  the 
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pulley,  and  within  a  Tcry  short  distance  from  the  side  of  the  paney, 
it  conld  not  be  caught  by  the  spline  key. 

We  are  of  the  opinion  that,  even  if  the  defendant  had  reason  to 
suppose  that  the  plaintiff  might  possibly  undertake  to  step  over  the 
shaft,  there  was  no  reason  to  suppose  that  knowledge  ot  the  condi- 
tion of  the  spline  key  would  influence  his  method  of  doing  it,  or  that, 
knowing  the  general  danger,  the  plaintiff  would  avoid  it  by  so  narrow 
a  margin  as  to  encounter  the  special  danger  which,  if  not  compre- 
hended within  the  general  danger,  was  at  least  so  closely  connected 
thereto  as  not  to  become  a  special  object  of  consideration. 

In  Rooney  v.  Cordage  Co.,  161  Mass.  153,  36  N.  E.  789,  where  the 
plaintiff'  was  caught  by  a  set  screw,  the  court  said: 

"The  collar  and  set  screw  did  not  project  much  beyond  the  pulley  and  belt 
but  were  almost  In  their  line  of  motion.  Although  the  plaintiff  says  he  did 
not  know  of  the  set  screw,  his  testimony  shows  that  he  was  well  aware  of 
the  danger  from  the  moving  pulleys,  belt,  and  shaft,"  etc. 

As  was  said  by  this  court  in  Keats  v.  Machine  Co.,  18  0.  C.  A.  221, 
65  Fed.  940: 

"The  mle  laid  down  in  cases  where  employes  are  set  at  work  in  positlona 
of  nnusual  and  concealed  danger  Is  not  applicable  to  the  present  case." 

Further,  as  stated  in  Pollock  on  Torts  (Ed.  1887,  p.  672): 

"In  estimating  the  probability  of  danger  to  others  we  are  entitled  to  assume, 
in  the  absence  of  anything  to  show  to  the  contrary,  that  they  have  the  full 
use  of  the  common  faculties,  and  are  capable  of  exercising  ordinary  caution." 

As  the  injury  was  received  under  conditions  not  brought  about  by 
the  defendant,  who  had  no  reason  to  anticipate  the  presence  of  the 
plaintiff  near  the  shaft,  save  that  possibly  he  might  go  there  for  his 
own  purposes,  and  as  a  consequence  of  conduct  on  the  part  of  the 
plaintiff  in  stepping  over  the  shaft  which  conld  nof  reasonably  be  an- 
ticipated, we  are  of  the  opinion  that  the  plaintiff  failed  entirely  to 
show  the  breach  of  any  duty  of  the  defendant,  owed  to  the  plaintiff 
in  consequence  of  the  relation  of  master  and  servant,  or  in  conse- 
quence of  any  obvious  peril  to  persons  occupying  the  position  of 
bare  licensees. 

The  judgment  of  the  circuit  court  is  aiBrmed,  and  the  defendant 
in  error  will  recover  its  costs  in  this  court 


STATE  OP  NEBRASKA  T.  FIRST  NAT.  BANK  OP  ORLEANS  et  aL 

(Circuit  Court,  D.  Nebraska.    August  8,  1888b) 

1.  Dbposit  of  Statb  Pusds— GrviHO  SBCtmrrr  and  Patiko  Isterkst—  Loam. 

Where  a  state  treasurer  places  state  funds  In  a  national  bank,  subject 

to  check,  the  bank  giving  security  therefor,  and  agreeing  to  pay  interest 

on  dally  balances,  the  transaction  is  a  deposit,  an^not  a  loan  to  the  bank. 

8.  Samb— Powers  of  National  Banks— Bond  to  Secure  Deposit. 

Giving  bond  to  secure  funds  deposited  with  it  Is  within  the  power  of  a 
national  bank,  and  sureties  on  such  bond  are  liable. 

This  was  an  action  at  law  by  the  state  of  Nebraska  against  the  First 
National  Bank  of  Orleans,  P.  0.  Hedlund,  receiver,  and  John  W. 
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Burton  et  al.,  sureties,  to  recover  deposits  of  state  funds  secured  by  a 
bond  executed  by  the  bank  and  such  sureties.  The  mliuK  is  on  the 
demurrer  of  the  sureties  to  the  petition. 

0.  J.  Smyth,  Atty.  Gen.,  and  Ed.  P.  Smith,  Dep.  Atty.  Gen,  for 
State  of  Nebraska. 
Cobb  &  Harvey,  for  defendants. 

MUNGER,  District  Judge.  'Diis  action  was  commenced  in  the 
district  court  of  Harlan  county,  and  removed  into  this  court.  By 
the  pleadings  it  is  shown:  That  the  First  National  Bank  of  Orleaus 
is  a  corporation  organized  under  the  laws  of  the  United  States.  That 
in  September,  1895,  said  bank,  for  the  purpose  of  becoming  a  state  de- 
pository under  the  laws  of  the  state  of  Nebraska,  and  for  the  purpose 
of  enabling  it  to  receive  on  deposit  from  the  state  treasurer  of  the 
state  of  Nebraska  certain  public  moneys  belonging  to  the  state,  and 
which  said  treasurer  was  authorized  to  deposit  in  depository  banks, 
made,  executed,  and  delivered  to  the  state  of  Nebraska  its  obligation 
in  writing,  a  copy  of  which  is  attached  to  the  petition.  Said  bond 
was  executed  by  the  said  bank  as  principal,  and  by  the  defendants, 
John  M.  Burton,  €teorge  W.  Burton,  Pat  Gibbons,  John  O.  HofEman, 
and  M.  F.  Burton,  as  sureties,  which  bond  was  duly  approved  and 
filed  by  the  proper  ofiBcers  of  the  state.  The  said  bond  was  in  the 
penal  sum  of  $25,000,  and  provided  that,  in  consideration  of  the  de- 
positing of  the  moneys  of  the  state  of  Nebraska  for  safe-keeping  in 
said  bank  by  the  state  treasurer,  said  bank,  in  consideration  of  said 
deposit  and  for  the  privilege  of  keeping  the  same,  agreed  to  pay  3 
per  cent,  per  annum,  the  same  to  be  computed  and  paid  quarterly  upon 
the  daily  average  of  the  sum  of  such  amount  as  the  bank  should  have 
depositeid  to  the  credit  of  the  state  for  the  quarter,  or  any  fraction 
thereof,  next  preceding  the  payment  of  said  per  centum.  Said  bond 
contained  a  condition  that  if  said  bank  "shall  well  and  truly  keep 
sums  of  money  so  deposited  or  to  be  deposited  as  aforesaid,  subject  to 
the  check  and  order  of  the  state  treasurer  as  aforesaid,  and  shall  pay 
over  the  same,  and  each  and  every  part  thereof,  upon  the  written  de- 
mand of  the  state  treasurer,  and  shall  estimate,  calculate,  and  pay  said 
per  centum  as  aforesaid,  and  to  his  successor  in  said  office  as  shall 
be  by  him  demanded,  and  shall  in  all  respects  save  and  keep  the  peo- 
ple of  the  state  of  Nebraska  and  the  said  treasurer  harmless  and  in- 
demnified for,  and  by  reason  of  the  making  of  said  deposit  or  deposits, 
then  this  obligation  shall  be  void  and  of  no  effect;  otherwise,  to  be 
and  remain  in  full  force  and  virtue."  After  the  execution  and  delivery 
of  said  bond,  the  treasurer  deposited  in  said  t>ank  certain  moneys  of 
said  state,  and  there  was  at  the  time  of  the  commencement  of  the 
action  so  on  deposit  in  said  bank  the  sum  of  f  20,000,  the  moneys  of  the 
state  of  Nebraska.  .  That  said  bank,  became  insolvent,  and  P.  O. 
Hedlund,  one  of  the  defendants,  was  appointed,  by  the  comptroller  of 
the  currency,  receiver  thereof.  Of  said  defendants,  the  bank  and  re- 
ceiver have  answered  in  said  action.  The  other  d^endants,  the  sure- 
ties, have  filed  a  general  demurrer  to  plaintiff's  petition,  which  is  now 
to  be  disposed  of. 
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In  BQppoct  ot  the  demurr^*  it  is  contended  that  the  transaction  was 
one  of  b(MT0Wing  money  on  the  part  of  the  bank,  not  in  the  nsnal  and 
ordinary  course  of  banliing  business ;  that  such  borrowing  was  in  vio- 
lation, of  the  national  banking  act,  and  not  within  any  of  the  powers 
conferred  upon  the  bank,  and  illegal,  the  bond  or  obligation  given 
void,  and  for  such  reason  the  sureties  are  not  liable  It  is  not  claimed 
in  support  of  the  demurrer  that  every  borrowing  of  money  on  the 
part  of  a  national  bank  is  prohibited;  but  it  is  contended  the  fact 
that,  under  the  depository  law  of  Nebraska,  the  bank  is  required 
to  make  a  bid  for  the  deposit,  agreeing  to  pay  interest  on  the  daily 
balances  at  a  rate  of  not  less  than  3  per  cent  per  annum,  and  to  exe- 
cute a  bond  with  sureties  for  the  faithful  payment  of  the  amount  of 
tiach  deposit,  with  the  interest  thereon,  that  sudi  a  transaction  is  not 
a  deposit  in  the  ordinary  sense,  but  a  borrowing  of  money  in  a  man- 
ner not  in  th«  usual  and  ordinary  course  of  the  business  of  banking. 
In  support  of  their  contention,  counsel  cite  Bank  v.  Armstrong,  152 
U.  8.  346,  14  Sap.  Ct  572;  Bank  v.  Kennedy,  167  U.  S.  362,  17  Sup. 
Ct.  831;  Armstrong  t.  Bank,  27  C.  C.  A.  601,  83  Fed.  656;  Id.,  31 
U.  S.  App.  75,  13  C.  0.  A.  47,  and  65  Fed.  573. 

Bank  y.  Armstrong  was  an  action  brought  by  the  Western  National 
Bank  of  New  York  against  Armstrong,  as  receiver  of  the  Fidelity 
National  Bank  of  Cincinnati,  Ohio,  to  recover  the  sum  of  $207,280,  on 
account  of  a  loan  made  by  the  New  York  bank  to  the  Ohio  bank. 
There  was  no  evidence  that  the  vice  president  of  the  Ohio  bank,  who 
acted  for  said  bank  in  the  transaction,  had  received  special  authority 
from  the  board  of  directors  to  borrow  the  money.  Justice  Sbiras, 
speaking  for  the  court,  said: 

"It  might  even  be  questioned  whether  such  a  transaction  would  be  within 
the  power  of  the  board  of  directors.  The  powers  expressly  granted  are  stated 
In  the  eighth  section  of  the  national  bank  act  (Hev.  St  {  5136,  par.  7):  A 
national  bank  can  'exercise  by  Its  board  of  directors,  or  duly  authorized  of- 
ficers or  agents,  snbject  to  law,  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking,  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt;  by 
receiving  deposits;  by  buying  and  selling  exchange,  coin,  and  bullion;  by 
loaning  money  on  personal  security;  and  by  obtaining,  issuing,  and  circulating 
notes.'  The  power  to  borrow  money  or  to  give  notes  is  not  expressly  given 
by  the  act.  The  business  of  the  bank  is  to  lend,  not  to  borrow,  money;  to 
discount  the  notes  of  others,  not  to  get  its  own  notes  discounted.  Still,  as  was 
said  by  this  court,  in  the  case  of  First  Nat.  Bank  v.  National  Exchange  Bank, 
92  U.  S.  122,  127:  'Authority  is  thus  given  in  the  act  to  transact  such  a  bank- 
ing business  as  Is  specified,  and  all  incidental  powers  necessary  to  carry  it 
on  are  granted.  These  powers  are  such  as  are  required  to  meet  all  the 
legitimate  demands  Of  the  authorized  business,  and  to  enable  a  bank  to  con- 
duct its  affairs,  within  the  general  scope  of  its  charter,  safely  and  prudently. 
This  necessarily  implies  the  right  of  a  bank  to  incur  liabilities  In  the  regular 
course  of  Its  business,  as  well  as  to  become  the  creditor  of  others.'  Nor  do 
we  doubt  that  a  bank.  In  certain  circumstances,  may  become  a  temporary 
txtrrower  of  money.  Yet  such  transactions  would  be  so  much  out  of  the 
course  of  ordinary  and  legitimate  banking  as  to  require  those  making  the  loan 
to  see  to  it  that  the  officer  or  agent  acting  for  the  bank  had  special  authority 
to  borrow  money.  Even,  therefore.  If  it  be  conceded  that  It  was  within  the 
power  of  the  board  of  directors  of  the  Fiddlty  National  Bank  to  borrow 
$200,000  on  time,  it  to  yet  obvious  that  the  vice  president,  however  general 
hia  powers,  could  not  exercise  sn<±  a  power  unless  specially  authorised  so  to 
4o;  and  It  to  equally  obvious  that  persons  dealing  with  the  bank  are  pre- 
sumed to  Jtnow  the  extent  of  the  general  powers  ot  the  otBcen>" 
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For  the  reaeon  that  there  was  no  evidence  of  any  antborization 
upon  the  part  of  the  board  of  directors  for  the  vice  president  to  borrow 
the  money,  and  the  further  fact  that  the  money  bo  borrowed  in  tiie 
name  of  the  bank  never  came  into  its  posseBsion,  but  was  appropriated 
by  the  vice  president  and  assistant  cashier,  and  no-  ratification  on  the 
part  of  the  directors,  it  was  held  that  no  recovery  could  be  had. 
Bank  v.  Kennedy  was  an  -action  to  hold  the  bank  liable  under  the 
statute  of  California  as  a  shareholder  in  a  savings  bank.  The  ques- 
tions involved  were  whether  a  national  bank  could  acquire  the  stock 
of  another  corporation  by  purchase,  not  having  taken  the  same  to  se- 
cure an  indebtedness  to  it,  and  whether,  having  purchased  such  stock 
and  enjoyed  the  benefits  of  a  shareholder,  the  bank  was  estopped  from 
setting  up  the  illegality  of  the  transaction.  Armstrong  t.  Bank  waa 
an  action  to  recover  for  money  .borrowed.  A  recovery  was  had,  for 
the  reason  that,  while  there  was  no  evidence  of  special  authority  hav- 
ing been  given  the  vice  president  by  tiie  board  of  directors,  it  was 
shown  that  a  long-established  usage  existed  between  corresponding 
banks  in  both  cities,  where  the  lending  and  borrowing  banks  were 
respectively  situated,  of  lending  and  borrowing  through  the  executive 
ofScers  of  the  banks,  and,  further,  that  the  transaction  had  been  rati- 
fied by  the  board  of  directors,  the  case  being  distinguished  from  that 
of  Bank  v.  Armstrong. 

The  foregoing  cases  do  not  establish  the  fact  that  the  borrowing 
of  money  on  the  part  of  a  national  bank  is  illegal,  but  that,  when  the 
transaction  is  not  one  in  the  usual  course  of  banking  business,  au- 
thority must  be  shown  to  have  been  given  by  the  board  of  directors,  or 
a  ratification  by  the  board.  Was,  however,  the  transaction  in  ques- 
tion a  borrowing  of  money,  or  a  mere  general  deposit?  Among  the 
enumerated  powers  of  a  national  bank  is  "receiving  deposits."  The 
depositing  of  money  in  a  bank  has  been  held  in  some  cases  to  be  a 
loaning  by  the  depositor,  and  a  borrowing  by  the  bank,  for  the  reason 
that  the  relation  of  creditor  and  debtor  was  thereby  established.  It 
is  to  be  kept  in  mind  tbat  in  the  transaction  in  question,  and  accord- 
ing to  the  terms  of  the  obligation  sued  on,  the  money  deposited  with 
the  bank  was  not  deposited  for  any  fixed  period  of  time,  but  was  sub- 
ject to  withdrawal  at  any  time  on  the  check  or  order  of  the  treasurer. 
In  Laws'  Estate,  144  Pa.  St.  499,  22  Atl.  831,  a  guardian  deposited 
the  moneys  of  his  ward  in  a  bank  to  his  account  as  guardian,  the  bank 
agreeing  to  pay  3  per  cent,  interest.  On  a  failure  of  the  bank  it  was 
sought  to  hold  the  guardian  and  his  sureties  liable  for  the  loss.  The 
question  turned  upon  the  fact  as  to  whether  the  deposit  by  the 
guardian  was  a  loan  or  investment  of  such  money,  the  court  saying: 

"Waa  this  transaction  with  tbe  Bank  of  America  a  deposit  of  the  money, 
or  was  It  a  loan  or  Investment  of  it?  A  deposit  is  where  a- sum  of  money  is 
left  with  a  banker  for  safe-keeping,  subject  to  order,  and  payable,  not  In 
the  specific  money  deposited,  but  in  an  equal  sum.  It  may  or  may  not  bear 
interest,  according  to  the  agreement  While  the  relation  between  the  de- 
positor and  bis  banker  is  that  of  debtor  and  creditor  simply,  the  transac- 
tion cannot  in  any  sense  be  regarded  as  a  loan,  unless  the  money  is  left, 
not  tor  safe-keeping,  but  for  a  fixed  period  at  Interest,  in  which  case  the 
transaction  assumes  all  the  characteristics  of  a  loan.  *  *  *  In  the  pres- 
ent case  the  money  was  placed  in  the  bank,  not  as  an  Investment  for  any 
fixed  period,  bat  merely  for  safe-keeping  and  at  a  small  rata  of  inter««t 
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•  •  •  It  Is  trne  that  two  weeks'  notice  was  to  be  given  of  the  withdrawal 
of  the  deposit;  but  this  was  a  reasonable  provision,  and  not  Inconsistent 
with  a  bank  deposit.  Almost  all  savings  Institutions  stipulate  for  notice  of 
withdrawals  with  their  depositors,  and  such  a  stipulation  is  for  the  bene- 
fit, not  only  of  the  bank,  but  also  of  Its  depositors." 

Allibone  t.  Ames  (S.  D.)  68  N.  W.  165,  was  an  action  founded  upon  a 
bond  giyen  by  a  bank,  with  sureties  to  secure  the  payment  of  public 
funds  deposited  by  Allibone  as  county  treasurer.  The  defendants 
denied  liability,  for  the  reason  that  the  deposit  was,  in  effect,  a  loan  to 
the  bank ;  that  by  a  law  of  the  state  it  was  a  crime  for  the  treasurer  to 
lend  public  money.  For  that  reason,  the  contract  or  bond  w^s  un- 
lawful, and  the  defendants  not  liable  thereon.  In  the  opinion  hold- 
ing defendants  liable,  it  is  said: 

"When  the  personal  property  Involved  is  money.  It  may  be  difficult  under 
some  circumstances  to  determine  whether  the  transaction  should  be  called 
a  'deposit'  or  a  'loan';,  but  the  two  are  not  the  same,  and  are  never  so  re- 
garded by  any  one  In  business  or  the  ordinary  affairs  of  life.  Certainly, 
the  thousands  who  daily  deliver  money  to  banks  for  safe-keeping  and  return 
in  corresponding  currency  do  not  regard-  the  transaction  as  a  loan,  nor  do 
they  so  speak  of  it  A  deposit  is  for  the  benefit  of  the  depositor;  a  loan, 
for  the  benefit  of  the  borrower.  It  Is  true,  a  deposit  may  also  benefit  the 
depositary,  but  such  is  not  the  primary  object  of  the  transaction.  When 
the  deposit  Is  made  for  a  fixed  period,  during  which  the  depositor  has  no 
right  to  demand  the  return  of  the  money,  the  transaction  may  be  regarded 
as  in  all  substantial  respects  a  loan;  but  herein  lies  an  essential  distinction 
between  a  loan  and  a  general  deposit." 

In  the  light  of  the  foregoing  authorities,  I  think  the  transaction  in 
question  to  have  been  one  of  a  deposit  of  public  moneys,  not  a  borrow- 
ing of  money  on  the  part  of  the  bank,  lie  fact  that  the  bank  bid  for 
the  money  does  not  change  the  character  of  the.  transaction.  Cer- 
tainly, there  can  be  no  objection  urged  against  a  bank  soliciting  busi- 
ness. Ihe  state,  through  its  legislative  enactment,  said  to  all  banks 
and  bankers  it  desired  to  place  the  public  funds  on  deposit  (not  to 
loan),  subject  to  withdrawal  at  any  time  on  the  check  or  order  of  its 
treasurer,  and  at  a  rate  of  interest  not  less  than  3  per  cent,  per  annum. 
The  defendant  bank  accepted  the  deposit  on  the  conditions  offered. 
To  my  mind,  the  transaction  was  a  deposit  of  money;  but,  whether 
regarded  as  a  loan  or  deposit,  I  do  not  think  it  in  violation  of  the  au- 
thority conferred  on  a  national  bank.  Certainly,  the  giving  of  the 
security  to  do  what  in  law  it  was  obligated  to  do  was  not  a  void  act. 
The  demurrer  is  overruled. 
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LIPSE'S  EX'R  V.  SPEAHS"  EX'B.* 
(Circuit  Court,  W.  D.  Virginia.    March,  1882.) 

L    EXECUTOHS — DBVASTAVIT — ACCEPTANCB  OP  CONFEDERATE  MOKST. 

An  executor  who  during  the  war  of  the  Rebellion  received  Uonfederate 
currency  In  payment  of  a  specie  debt  Well  secured  on  valuable  real  estate, 
without  proof  of  the  necessity  thereof,  was  guilty  of  a  devastavit,  and  the 
devisees  were  not  devested  of  their  liens  upon  the  estate  of  their  testator 
for  their  legacies. 
8.  8amk— Co-EXEOOTOBS— Settlemeht  of  Accockts. 

A  settlement  of  the  accounts  of  one  of  two  executors  who  resided  in 
Virginia  during  the  war  of  the  Rebellion  was  not  binding  on  his  co-ex- 
ecutor, residing  in  a  loyal  state. 

8.  Same— BlxBOOTOB's  Obbd. 

The  Virginia  statute  of  March  6.  1863,  providing  that,  whenever  any 
fiduciary  residing  in  that  state  was  authorized  to  do  any  act  jointly  with 
one  or  more  fiduciaries  residing  in  the  loyal  states,  it  should  be  lawful  fur 
the  resident  fiduciary  to  perform  the  act  alone,  was  a  nullity;  and  a  deed 
by  an  executor  residing  in  Virginia  was  without  effect,  as  against  bis  co- 
executor,  who  resided  in  Indianft. 

In  1859,  at  his  home,  in  Botetourt  county,  Va.,  Moses  Lipse  died, 
leaving  a  will,  12  children,  and  391  acres  of  land.  His  sons  David 
H.  and  Samuel  were  named  as  executors,  and  directed  to  sell  the 
land  and  divide  the  proceeds  among  the  children.  Both  qualified, 
and  in  18G0  sold  the  land  to  C.  C.  Bpears  for  $14,858,  and  received 
cash  f  4,952.66,  and  two  bonds  of  the  purchaser,  dated  3d  October, 
1860,  each  for  f4,952.66,  with  interest  from  the  maturity  of  each, 
payable  to  the  executors  in  one  and  two  years. 

From  1850  continuously  to  the  present,  David  H.  Lipse  resided  In  Indiana. 
He  was  present  at  the  land  sale  In  1860,  but  shortly  returned  to  Indiana,  and 
was  never  again  in  Botetourt  until  1S74.  In  1879  the  other  executor,  Samuel 
Lipse,  died  In  Botetourt,  where  he  always  lived,  .ind  was  during  the  Bebclllon. 
In  1862  0.  C.  Bpears  died,  leaving  a  widow,  a  child,  and  a  will,  and  William 
A.  Glasgow  qualified  as  his  executor.  When  the  bonds  fell  due,  David  H. 
Lipse  and  about  half  the  legatees,  or  their  representatives,  resided  outside 
the  state  of  Virginia,  then  under  the  control  of  "the  organized  rebellion  called 
the  'Confederate  States  Government.* "  The  only  currency  then  there  In  cir- 
culation waa  Confederate  notes,  commonly  called  "Confederate  money,"  or 
Virginia  bank  notea,  of  about  equal  value  with  It.  Samuel  Lipse  was  known 
as  a  "Union  man,"  put  no  vaHie  on  Confederate  money,  refused  to  take  it. 
and  did  not  willingly  receive  It  in  payment  of  debts  due  the  estate  of  his 
testator  or  himself.  The  situation  of  the  estate  did  not  require  the  collec- 
tion of  the  purchase  money  of  the  land  to  pay  the  debts  of  the  estate,  for  th  're 
were  none;  nor  to  make  distribution,  for  half  of  the  distributees  were  outside 
of  Virginia,  within  the  loyal  states,  and  beyond  the  reach  of  the  resident 
executor,  Samuel  Lipse.  Half  of  the  resident  distributees  refused  to  ac- 
cept Confederate  money,  and  there  is  no  proof  that  any  of  them  were  desirous 
to  accept  It.  In  the. meantime  the  bonds  of  Spears,  due  the  estate,  were  per- 
fectly solvent,  being  secured  on  valuable  real  estate.  Yet  Spears'  executor 
went  of  bis  own  accord  in  October,  1862,  to  the  house  of  Samuel  Lipse,  took 
with  him  a  large  bundle  of  Confederate  money,  counted  out  a  sum  equal  to  tbe 
unpaid  balance  due  on  the  laud,  and  insisted  on  Samuel  Lipse  receiving  it. 
But  tbe  latter  refused,  saying  "it  was  of  no  value,  and  that  be  had  no  use 

1  This  case  has  been  heretofore  reported  In  4  Hughes,  535,  and  is  now  pub- 
lished in  this  series,  so  as  to  include  therein  all  circuit  and  district  court  cases 
elsewhere  reported  which  have  been  inadvertently  omitted  from  the  Federal 
lieporter  or  the  Federal  Cases. 
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for  It"  Spears'  executor  took  the  Confederate  money  away  with  him,  after 
haying  asked  Samuel  LIpse  if  he  would  take  a  check  on  the  Bank  of  Pincastle, 
which  check  the  latter  said  he  would  accept,  expecting  to  receive  Fincastle 
money  on  It  No  check  was  then  given.  Spears'  executor  was  a  lawyer,  and 
then  the  president  of  tfyat  bank,  and  well  knew  that  nothing  but  Conftderute 
money,  or  its  equivalent  in  value— Virginia  bank  notes— was  paid  out  at  its 
connter.  See  ordinances  of  the  Virginia  convention  passed  June  28,  1861, 
and  July  1,  1861,  respectively.  Afterwards  Samuel  Lipse  was  induced  to 
receive  the  check  of  Si)ears'  executor  on  the  Fincastle  Bank  for  the  balance 
of  the  said  purchase  money,  and  surrender  the  bonds.  How  induced,  the 
record  shows.  Two  of  the  legatees  (Custer  and  Hoff)  presented  the  checks 
of  Lipse's  resident  executor  on  that  bank  for  their  portions,  but  refused  to 
•  receive  the  Confederate  money,  but  afterwards  did  receive  It  under,  as  they 
testified,  "a  compulsion  of  threats."  A.  part  of  the  Confederate  notes  so  re- 
ceived by  Samuel  Llpse  was  sequestrated  by  the  Confederate  gorernment 
Having  thus  induced  Samuel  Llpse  to  receive  the  Confederate  notes  and  sur- 
render the  bonds.  Spears'  executor  induced  Samuel  Lipse  to  execute  a  deed, 
without  the  concurrence  or  knowledge  of  his  co^xecutor,  David  H.  Lipse, 
then  In  the  state  of  Indiana,  conveying  the  said  land,  with  general  warranty, 
to  said  Spears'  executor.  To  an  objection  of  Samuel  that  his  conveyance  with- 
out David's  concurrence  would  be  of  no  effect,  he  was  told  by  Spears'  executor 
that  the  general  assembly  of  Virginia  had  passed  an  act  which  met  the  case. 
It  may  be  appropriately  added  that  said  act  was  passed  March  6,  1863,  and 
that  the  patron  thereof  was  Green  James,  then  delegate  to  said  assembly 
from  Botetourt  The  deed  itself  recited  that  it  was  executed  under  an  act 
passed  March  5,  1862,  by  the  general  assembly  of  Virginia,  providing  that, 
whenever  any  fiduciary  residing  in  this  state  has  been  authorized  to  do  any 
act  jointly  with  one  or  more  fiduciaries  residing  within  the  limits  of  the 
United  States,  It  shall  be  lawful  for  the  fiduciary  residing  In  this  state  to  do 
any  snob  act  without  the  concurrence  of  the  nonresident  fiduciary.  This  act 
of  the  general  assembly  was  In  contravention  of  the  previous  law,  and  was 
to  remain  In  force  only  during  the  war.  This  deed  was  executed  7th  April, 
1863,  and  was  with  general  warranty.  By  deed  executed  the  same  day,  with 
special  warranty.  Spears'  executor  conveyed  the  same  land  to  one  McGue  for 
$15,060,  whereof  (3,000  was  paid  cash  in  hand,  and  for  the  balance,  '*payable 
on  the  ISth  August,  1882,  in  gold  coin,  of  the  value  of  the  alloy  of  the  United 
States  In  the  year  1861,  and  also  for  the  Interest  thereon  at  the  rate  of  six  per 
cent  per  annum,  payable  on  the  1st  day  of  January,  1864,  and  annually  there- 
after in  such  funds  as  may  be  current  in  the  state  of  Virginia,  or  in  mer- 
chantable com  or  fiour,  at  two  dollars  a  bushel  for  corn  and  fifteen  dollars  a 
barrel  for  flour,  as  the  said  Spears'  executor,  or  bis  successor,  may  from  time 
to  time  elect  to  receive  It,  or  In  gold  coin  or  its  equivalent,  if  the  said 
McCne  prefer  to  pay  the  Interest  In  such  mediums,"  the  said  purchaser  exe- 
cuted a  deed  of  trust  on  the  same  land.  Subsequently,  by  deed  dated  2d 
November,  1863,  McGue  conveyed  the  said  land  to  one  McOulloch  for  $23,600, 
whereof  $11,500  was  paid  cash  In  hand,  and  for  the  balance,  payable  by 
McCue  to  Spears'  executor,  a  deed  of  trust  was  again  executed  on  the  land. 
The  whole  of  the  $12,000,  payable  as  aforesaid  In  gold  or  its  equivalent,  re- 
mains unpaid  by  McCue  to  Spears'  executor,  and  to  McCue  by  McCuliocb, 
who  has  remained  in  possession  of  the  land  from  his  purcliase  until  the 
present  The  evidence  clearly  shows  that  David  H.  Llpse,  the  surviving  ex- 
ecutor, never  at  any  time  authorized  or  sanctioned  the  receipt  by  his  co- 
executor  of  the  said  purchase  money,  or  of  any  part  of  it  In  the  currency  of 
the  Confederate  government  or  in  said  Virginia  bank  notes,  nor  the  convey- 
ance of  the  land.  The  evidence  also  shows  that  In  1862  and  1863,  and  In 
fact  all  during  the  war,  the  public  sentiment  in  Botetourt  was  much  excited 
against  persons  of  Union  proclivities,  and  that  persons  refusing  to  tike  Con- 
federate notes  were  threatened  and  denounced  as  enemies  In  a  public  speech 
delivered  in  the  court  house  by  a  member  of  the  general  assembly,  who  had 
privately  advised  Samuel  Llpse  to  receive  the  Confederate  notes  from  Spears' 
executor. 

In  January.  1879,  David  H.  Llpse,  as  surviving  executor  of  Moses  Llpse,  de- 
ceased, instituted  this  suit  in  the  United  States  circuit  court  at  Lynchburg, 
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Va.,  In  order  to  procure  the  cancellation  of  the  deeds  of  conveyance  and  tmst 
aforesaid,  and  the  enforcement  of  his  vendor's  lien  on  the  said  land  for  the 
unpaid  purchase  money.  In  October,  1864,  while  the  war  was  flagrant,  and 
bis  co-executor  was  at  his  residence  in  Indiana,  a  settlement  of  tbe  acoounta 
of  Samuel  and  David  Lipse,  executors  of  Moses  Llpse,  deceased,  was  made  br 
James  T.  Logan,  one  of  tiie  commissioners  of  the  county  court  of  Botetourt 
county,  and  in  November  of  that  year  confirmed  by  said  county  court,  and 
ordered  to  be  recorded.  Spears'  executor  and  others  answered  the  bill,  and 
numerous  depositions  were  taken  on  both  sides.  In  hia  answer.  Spears' 
executor  pleaded  said  settlement  of  the  executorial  accounta  aa  an  absotuta 
bar  to  any  recovery  by  the  complainants  upon  their  bill. 

G.  W.  Hansbroagb  and  B.  F.  Mays,  for  plaintiffs. 

T.  J.  Kirkpatrick  and  Glasgow  &  Glasgow,  for  defendants. 

BIVES,  District  Judge.  TixG  leading  and  decisive  inquiry  in  this 
case  is  whether  the  devisees  of  Moses  Lipse,  deceased,  are  concluded 
by  the  facts  proven  in  this  case  from  further  prosecation  of  their 
claim  against  the  estate  of  their  testator.  If  that  estate  has  been 
legally  administered,  and  their  rights  to  the  same  conclnsively  and 
legally  settled  and  barred  by  the  acts  of  the  executor,  Samuel  lapse, 
then  their  remedy  in  the  premises  must  be  remitted  to  the  ofScial 
responsibilities  of  said  acting  executor.  But  if,  on  the  other  hand, 
the  corpus  of  that  estate  still  subsists,  and  is  in  a  situation  to  be  pur- 
sued by  those  interested  in  its  distribution,  then  the  plaintiff  in  this 
case,  and  especially  the  surviving  executor,  for  himself  and  other  lega- 
tees, may  be  properly  heard  in  the  assertion  of  the  lien  on  the  land 
of  Spears,  which  he  bought  of  Lipse's  executors  in  1860.  \Srhether  a 
bar  in  law  or  in  equity  exists  to  the  recovery  x)f  the  plaintiff's  rights 
depends  upon  the  legal  effect  of  the  act  of  Samuel  Lipse  as  execntor 
of  his  testator,  Moses  Lipse.  If  he  had  the  right  to  receive  Confed- 
erate money  for  a  confessedly  specie  demand,  and  did  go  willingly  and 
demand  the  same,  and  thereby  satisfy  the  claims  of  the  legatees,  to 
that  extent,  and  that  extent  alone,  he  may  be  held  exempt  from  re- 
sponsibility; but  if,  on  the  contrary,  he  received  worthless  currency 
in  payment  of  a  specie  debt  well  secured  on  valuable  real  estate, 
without  proof  of  the  necessity  thereof,  he  is  guilty  of  a  devastavit, 
and  there  is  nothing  in  such  act  to  devest  the  devisees  of  Moses  Lipse, 
deceased,  of  their  interest  in  or  lien  upon  the  estate  of  their  testator 
for  their  legacies.  Bo  far  as  the  complainant,  David  H.  Lipse,  as 
the  surviving  executor,  and  suing  in  behalf  of  his  co-legatees,  is  con- 
cerned, there  is  scarcely  a  pretense  that  his  suit  is  barred  by  the 
settlement  of  the  accounts  (rf  Samuel  Lipse,  his  co-executor.  These 
accounts  are  wholly  ex  parte  as  to  him,  without  notice  of  any  kind, 
and  in  his  absence  in  another  state  during  the  Bebellion,  when  all 
intercourse  and  correspondence  were  prohibited  by  law.  I  do  not  sup- 
pose, under  the  proofs  in  this  cause,  any  pretension  can  be  rightfully 
made  to  the  privity,  actual  or  implied,  of  tbe  chief  complainant  to 
this  settlement  made  by  Samuel  Lipse  in  his  own  name  and  that  of 
his  co-executor.  The  whole  interest  of  this  complainant  in  his  father's 
estate  was  promptly  subjected  to  sequestration  throng  Samnel  lipse, 
tbe  acting  executor;  and,  if  this  illegal  act  is  validated  in  this  case, 
I  may  safely  say  that  it  will  be  the  first  one  in  which  this  act  of  the 
insurgent  states  has  been  countenanced  and  enforced  in  a  court  of  the 
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United  Stiit«s.  l^e  lien  of  the  devisees  on  the  testator's  lands  for  the 
pui'chase  money  can  only  be  devested  by  stiict  proofs  of  its  payment, 
or  by  deed  conveying  the  legal  title.  Touching  the  first,  I  do  not 
understand  that  any  claim  is  or  can  be  advanced  for  the  validity  of 
a  payment  in  Confederate  money  for  an  ante-bellum  debt.  It  is 
conceded  in  the  argument  by  defendant's  counsel  that  it  may  be  re- 
garded as  a  devastavit  on  the  part  of  Samuel  Lipse,  but  the  defendant, 
Glasgow,  denies  bis  complicity  in  or  responsibility  for  it.  But  in 
the  second  point  it  is  alleged  that  the  deed  of  Bamuel  Lipse  as  ex- 
ecutor, dat^  the  7th  of  April,  1863,  conveying  said  Moses  lapse's 
lands  to  Spears'  executw,  passed  the  legal  title,  and  devested  the 
interest  of  Moses  Lipse's  heirs  and  devisees.  It  is  not  pretended  that 
this  deed  could  have  this  effect,  apart  from  the  act  of  March  5,  1863, 
of  the  general  assembly  of  Virginia.  Such  an  act,  however,  has 
been  pronounced  invalid  so  far  as  investments  in  Confederate  money 
under,  sanction  of  state  courts  are  concerned;  and,  for  a  stronger 
and  more  cogent  reason,  it  is  invalid  so  far  as  it  militates  against 
the  remedies  and  rights  of  loyal  citizens  of  other  states.  The  act 
is  one  emphatically  of  belligerency  and  of  legislative  spoliation  up<m 
claimants  in  this  state  who  chanced  to  be  found  by  the  war  on  the 
loyal  side.  It  would  be  a  reflection  upon  the  victory  of  the  Federal 
arms  if  such  a  legislative  contrivance  could  avail,  sdtec  the  cessation 
of  war,  to  override  and  defeat  the  remedies  and  interests  of  loyal 
citizens  of  other  states.  I  have  no  hesitation,  therefore,  in  pronoun- 
cing this  act  of  assembly  a  nullity,  and  that  the  defendant  can  claim 
nothing  under  this  deed.  I  hold,  therefore,  that  the  transaction 
stands  as  if  no  deed  had  been  made  by  Moses  Lipse's  executor;  that 
the  legal  title  is  still  outstanding  in  the  surviving  executor,  David  H. 
Lipse;  that  no  valid  payment  has  be^  made  by  Spears'  executor; 
and  that  a  lien  stiU  subsists  in  behalf  of  the  complainant  upon  the 
lands  purchased  of  Samud  Lipse,  executor  of  Moses  lipse,  by  said 
C.  C.  Spears  in  his  lifetime. 

It  is  the  duty  of  this  court  to  uphold  and  enforce  the  will  of  Moses 
Lipse.  It  was  made  upon  the  eve,  and  doubtless  in  view  of  the 
probability  of,  war.  The  testator  had  a  large  family,  scattered  in 
the  different  states  of  the  Union.  To  secure  their  interests  in  case 
of  a  civil  conflict,  he  took  the  precaution  of  making  a  son  in  Indiana 
and  one  in  Virginia  jointly  executors  of  his  will,  with  power  to  sfell 
his  real  and  personal  estate,  and  distribute  the  proceeds  among  his 
children,  subject  to  the  advancements  enumerated  in  his  will.  Doubt- 
less, he  presumed  he  could  in  this  way  guard  and  protect  the  interests 
of  bis  nonresident  descendants  from  the  violence  and  antagonism  of 
the  threatened  war  of  sections.  His  resort  to  this  precaution  was 
wise  and  reasonable.  Be  this,  however,  as  it  may, — whether  de- 
signed OP  accidental, — ^his  will  must  prevail;  and  nothing  can  be 
better  settled  than  that  both  of  these  executors  must  concur  in  the 
execution  of  a  joint  power,  and  that  it  cannot  be  executed  by  one 
aJone.  The  knowledge  of  this  act  is  brought  distinctly  to  the  notice 
and  acknowledgment  of  the  defendant,  Glasgow,  by  the  recitals  in 
the  deed  he  took  of  Moses  Lipse's  executor.  That  deed  is  the  leading 
title  paper  of  the  derivative  purchase  from  said  Gilasgow,  and  nee- 
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essarily  pnt  sobseqaent  pnrchaserB  on  inquiry  into  the  effect  of  their 
deeds.  If  there  was  an  infirmity  in  Samuel  Lipse's  deed  to  Glasgow 
as  executor,  they  took  subject  to  that  infirmity,  under  the  familiar  doc- 
trine of  caveat  emptor.  If  Glasgow  got  no  title,  neither  did  the  pur- 
chasers from  him;  nor  can  they  complain  of  this,  because  the  re- 
citals of  their  title  paper  call  their  attention  especially  to  the  fact 
how  and  why  they  claimed,  to  wit,  the  yalldity  of  a  deed  from  one 
alone  of  two  parties  charged  with  the  execution  of  a  joint  power. 
If  they  made  a  mistake,  however  grievous,  they  must  bear  the  con- 
sequences of  it  For  these  reasons  the  court  wUl  hold  all  the  pur- 
chasers under  Glasgow  subject  to  the  outstanding  liens  of  Moses 
Lipse's  devisees. 

But  it  is  urged  that  this  lien  has  been  extinguiidied  by  Glasgow's 
payment  to  Samuel  lipse.  I  have  heretofore  announced  the  general 
principle  that  a  fiduciary,  whether  executor,  trustee,  or  agent,  cannot 
take  worthless  currency  in  paym^it  of  a  specie  debt,  unless  he.  is  pre- 
pared to  justify  it  by  extrjuseons  circumstances;  that  giving  a  credit 
therefor  amounts,  in  an  executor,  to  a  devastavit  on  his  part,  and  a 
debtor  unfairly  imposing  such  payment  upon  him  shall  be  held  liable 
therefor.  Under  the  light  of  these  adjudications,  let  us  look  at  the 
transactions  betwen  Giasgow,  Spears'  executor,  and  Samuel  Lipse, 
Moses  Lipse's  executor.  Under  the  facts  and  proofs  of  this  cause, 
I  should  do  injustice  to  Mr.  Glasgow's  intelligence  if  I  should  call 
in  question  his  full  knowledge  that  hia  testator's  debt  to  Lipse  was 
not  payable  in  Confederate  money,  and  that  the  receipt  of  it  by  the 
latter  would  be  a  devastavit  on  his  part.  I  readily  concede  it  was 
a  venial  zeal  <m  his  part  for  his  deceased  friend,  Spears,  to  propose 
once  the  liquidation  of  his  debt  in  Confederate  money;  but  when 
that  was  once  refused,  as  is  clearly  proven  in  the  case,  on  the  express 
ground  that  such  currency  "was  of  no  value,"  it  ceajsed  to  be  a  virtue, 
or  even  excusable,  when  renewed,  and  acheck  upon  the  Fincastle  Bank 
was  tendered  and  received  in  lieu  of  Confederate  money.  *  This  coart 
is  bound  to  take  notice  judicially  of  the  fact  that  in  1862  the  banks 
traded  only  in  Confederate  money,  and  that  a  chedc  upon  one  ot 
them  was  payable  generally  in  such  currency;  hence  there  was  no 
substantial  difference  between  the  bank  check  and  Confederate  notes 
as  a  mediuin  of  payment.  The  testimony  in  this  c4se  by  the  receivers 
of  these  checks  demonstrated  this  fact,  if,  indeed,  any  corroboration 
be  needed.  It  is  very  manifest,  Mr.  Glasgow  saw  in  this  transaction 
a  profitable  speculation  for  his  deceased  friend's  estate.  It  woald 
have  been  a  handsome  thing  to  acquire  |10,000  worth  of  good  Bote- 
tourt land  for  about  f 2,000  in  a  depreciating  currency:  but,  to  accom- 
plish this,  he  must  abide  the  responsibilities  cast  upon  him  by  the 
proofs  of  his  activity  in  pressing  his  payment,  and  the  state  of  ter- 
rorism and  denunciation  against  those  refusing  this  currency.  He 
doubtless  has  failed  in  this  speculation;  but  how  stands  it  with  the 
surviving  executor,  D.  H.  Lipse?  His  whole  patrimony  is  dispersed 
to  the  winds,  and  has  gone  to  swell  the  fisc  of  the  insurgent  govern- 
ment that  he  was  opposing,  and  which  is  now  no  more.  Hiere  can 
therefore  be  no  comparison  between  the  hardships  of  the  two  cases. 

The  court  is  constrained,  therefore,  in  this  view  of  the  case,  to 
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decree  the  nallity  of  the  deed  from  Moses  Lipse,  execntor,  to  Glasgow, 
and  the  cancellation  of  the  same;  and  unless  the  said  Glasgow,  as 
executor,  or  some  one  for  him,  shall  in  a  reasonable  time  (sa j  90  days) 
pay  D.  H.  Lipse,  surviving  executor  of  Moees  Lipse,  deceased,  the 
amount  of  the  two  deferred  payments  of  1861  and  1862,  with  inter- 
est from  date  of  maturity,  then  said  D.  H.  Lipse,  as  executor,  or  some 
one  for  him,  shall  proceed  to  sell  the  tract  of  land  formerly  belonging 
to  Moses  Lipse,  on  the  usual  terms,  and  hold  the  proceeds  for  distribu- 
tion according  to  the  rights  of  the  parties,  as  may  hereafter  be  ascer- 
tained by  reference  to  a  commissioner.  If  the  said  Glasgow  so  elects, 
proof  can  be  taken  as  to  who  voluntarily  received  their  legacies  in 
Confederate  money,  and  the  amounts  so  paid.  While  this  reserva- 
tion ia  made  for  ihe  defendant,  Glasgow,  so  that  he  may  not  be 
prejudiced  in  any  claim  he  may  be  advised  to  assert  in  the  state  courts 
against  such  of  the  parties  as  may  have  voluntarily  received  their 
legacies,  or  any  portion  of  them,  in  a  depreciated  currency,  he  cannot 
now,  or  at  any  time  hereafter,  be  entitled  to  a  credit  for  any  such 
payment  to  Samuel  Lipse,  the  resident  executor,  in  ponfeiderate 
money,  ahready  disallowed  by  this  court 

Decree:  That  complainant,  D.  H.  Lipse,  surviving  executor  of 
Moses  Lipse,  deceased,  recover  of  William  A.  Glasgow,  executor  of 
0.  C.  Spears,  deceased,  the  sum  of  |9,905.32,  with  interest  thereon 
from  the  3d  day  of  March,  1862,  and  costs,  and  that  unless  said  debt, 
interest,  and  costs  be  paid  within  60  days,  the  lands  in  the  bill  men- 
tioned be  sold. 

From  this  decree  an  appeal  was  taken  to  tbe  supreme  court  of  tbe  United 
Statea. 


LEBTB  V.  PACIFIC  MILL  &  MINING  CO. 
(Circuit  Court,  D.  Nevada.    July  6,  1888.) 
No.  661. 

1.  MoNKT  Had  add  RErsrvRD — Promibb  Impi.ted  vrou  Lkoal  Dutt. 

If  one  receives  a  payment  from  the  goTernment,  to  wblcb  another  la 
legally  entitled,  as  between  tbemaelTes  a  promise  to  pay  It  over  Is  Implied, 
and  an  action  for  money  bad  and  received  will  lie  for  Its  recovery. 

2.  Public  Lasds— Canckllation  of  Entkt — Right  to  Morbv  Rbfdndbd. 

As  between  an  entryman  and  a  subsequent  grantee,  who  is  In  pos- 
session, claiming  tbrough  him,  at  tbe  time  the  entry  is  canceled,  the 
grantee  is  entitled  to  tbe  purchase  money  refunded  by  the  government 
8.  Samb— Rbsbbvatioit  ui  Deed. 

Plaintiff  conveyed  his  interest  in  tbe  property  of  a  partnership  in  the 
bands  of  a  receiver,  reserving  any  interest  he  might  have  In  any  money 
or  accounts  in  the  bands  of  the  receiver.  The  property  consisted  in  part 
of  land  which  had  been  entered  at  the  land  office,  and  the  purchase  price 
paid.  Several  years  after,  when  the  land  was  in  the  possession  of  a  sub- 
sequent grantee,  the  entry  was  canceled  by  the  government,  and  the  pur- 
chase money  returned  to  the  grantee.  Beld,  that  tbe  reservation  In  plaln- 
tifTs  deed  did  not  apply  to  such  purchase  money, 
i,  Contract— CoRSTRnoTiON  bt  Parties. 

Where  a  contract  for  the  sale  of  property,  made  by  correspondence, 
was  ambiguous  as  to  whether  the  seller's  Interest  in  a  claim  against  the 
government  In  relation  to  the  property  was  to  pass,  the  conduct  of  the 
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parties  In  relation  to  the  claim  Immediately  following  the  makiDg  of  the 
contract  Is  admissible  to  show  tbeir  understanding. 

6.  Same — Estoppel. 

Where  the  understanding  of  the  meaning  and  effect  of  a  contract,  with 
which  it  was  executed  by  one  of  the  parties,  was  Itnown  to  the  other, 
who  made  no  objection  thereto,  the  latter  is  estopped  to  afterwards  claim 
a  different  construction,  to  his  own  advantage,  and  the  detriment  of  the 
other  party. 

This  is  an  action  for  money  had  and  received.  Tbe  allegation  in 
the  complaint  is  "that  on  or  about  the  let  day  of  May,  1896,  the  defend- 
ant received  from  the  government  of  the  United  States  the  sum  of 
13,200,  to  and  for  the  use  and  benefit  of  the  plaintiff."  Tte  answer 
of  the  defendant  admits  the  collection  of  the  sum  qf  ^3,200  from  the 
government,  but  denies  that  the  money,  or  any  part  of  it,  was  re- 
ceived "to  or  for  the  use  or  benefit  of  said  plaintiff,"  and  denies  "that 
the  whole  or  any  part  thereof  is  now,  or  ever  was,  due  to  said  plain- 
tiff." The  action  is  based  upon  certain  negotiations  between  the 
respective  parties  concerning  the  sale  and  purchase  of  the  land  and 
property  situate  in  Churchill  county,  Nev.,  known  as  the  "Eagle  Salt 
Works,"  containing  1,280  acres  of  land,  and  including  all  the  salt  and 
all  other  personal  property  and  improvements  upon  said  premises. 

The  facts  elicited  at  the  trial  are  substantially  as  follows:  In  1877  the 
plaintiff  and  C.  H.  Van  Gorder,  having  previously  acquired  the  possessory 
right  to  the  land  in  question,  applied,  through  the  proper  land  office,  for 
a  patent  thereto  from  the  United  States,  and  paid  to  the  proper  officers  the 
sum  of  $3,200  for  said  land.  Thereafter,  in  January,  1878.— the  property  In 
the  meantime  having  been  placed  in  the  possession  of  a  receiver. — ^tlie  plain- 
tiff conveyed  his  undivided  one-half  Interest  therein  to  W.  N.  Leete.  The 
deed  contained  this  reservation:  "But  it  is  not  intended  hereby  to  convey  or 
transfer  any  interest  which  party  of  the  first  part  has  or  may  have  to  any 
moneys  or  accounts  In  the  hands  of  sudti  receiver,  as  receiver."  On  the 
same  day  W.  N.  Leete  conveyed  the  property  to  the  defendant  herein,  with 
the  same  reservation.  In  March,  1880,  the  defendant  acquired,  by  deed,  the 
interest  In  the  property  of  the  estate  of  C.  H.  Van  Oorder,  deceased.  The 
application  for  a  patent  to  the  land  was  canceled  by  the  land  department  in 
1890.  In  the  fall  of  18dl  negotiations  were  commenced  between  the  parties 
hereto  with  reference  to  the  plaintiff  purchasing  the  property.  All  of  the 
negotiations  were  by  correspondence.  The  first  was  a  letter  from  plaintiff 
to  John  W.  Mackay,  the  president  of  the  defendant  corporation.  D.  B.  Lyman 
was  at  the  time  of  the  correspondence  the  superintendent  and  managing 
agent  of  defendant  in  the  state  of  Nevada.  In  February,  1895,  plaintiff  ad- 
dressed a  letter  to  Mr.  Lyman,  saying:  "In  December  my  son  •  •  •  wrote 
me  that  you  wished  to  sell  your  Eagle  Salt  Works  property  for  cash;  also, 
that  you  -wished  to  engage  salt  for  your  own  mills.  Kindly  please  state 
your  price."  On  the  same  day  Mr.  Lyman  sent  a  reply  stating:  "Whilst  I 
am  not  prepared  to  give  yon  a  positive  answer,  as  the  matter  must  be  sub- 
mitted to  Mr.  Mackay  for  his  approval,  I  think  yon  can  purchase  the  property, 
with  all  salt  on  hand,  etc.,  and  all  personal  property  at  the  works,  for  $6,000; 
we  reserving  the  right,  and  you  guarantying  to  furnish  ns  with  salt  for  oar 
own  use,  f.  o.  b.  cars  at  works,  for  $4  per  ton.  We  could  not  agree  to  take 
any  stated  number  of  tons,  as  our  present  consumption  amounts  to  very 
little,  but  we  do  want  reserved  rights  for  mill  salt  at  the  stated  price.  We 
have  on  hand:  Mill  salt,  803  tons;  table,  96;  stock,  46  tons."  On  February 
21,  1896,  the  plaintiff  wrote  to  Mr.  Lyman,  stating  that  he  did  not  consider 
the  property  a  desirable  Investment  at  the  price  of  $6,000,  but  said:  "If  we 
can  agree  on  a  price,  I  will  buy."  On  February  23d  Mr.  Lyman  answered: 
"I  would  suggest  that  you  write  me,  or  address  Mr.  Mackay  throagta  me, 
stating  the  price  you  are  willing  to  give  for  the  Eagle  Salt  Works  property. 
I  will  forward  your  pajper  to  him,  and  await  his  decision.    I  liave  advised 
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Messrs.  Mackay  and  Flood  to  sell  the  property  for  $6,000;  knowing  the 
money  paid  the  government  for  the  land  can  be  recovered,  and  assuming 
that  the  Bagle  Salt  Works  property,  with  Its  snpplles,  salt  on  band,  etc., 
is  worth  at  least  $3,000."  On  February  26th  the  plaintiff  wrote  to  Mr.  Lyman 
as  foUows:  "Replying  to  yours  of  the  21st,  as  to  the  value  of  the  Eagle 
Salt  Works  property  depending  on  the  recovery  of  the  purchase  money  from 
the  government,  who  recovers  from  the  government  must  deed  to  the  Rovern- 
ment,  and  abandon  all  claim  to  the  land,  and  surrender  the  receiver's  receipt 
It  Is  not  likely  that  any  person  desirous  of  claiming  and  holding  title  to 
land  would  solemnly  file  and  record  an  abandonment.  Besides,  when  I  deeded 
to  W.  N.  Leete  I  reserved  all  moneys  of  account  If  I  ever  owned  one-half 
of  that  money,  1  own  it  now.  As  you  suggest,  I  wHI  address  Mr.  Mackay 
through  you."  On  March  28tb  plaintiff  wrote  to  Mr.  Mackay.  reciting  tb* 
substance  of  the  former  letters  between  himself  and  Lyman,  and  then  made 
the  following  offer:  "For  a  bargain  and  sale  deed  and  possession  of  your 
Eagle  Salt  Works  property,  as  It  stands,  I  wUl  give  you.  In  gold  coin,  $3,500; 
also,  at  my  erpense  and  charge,  furnish  and  load  to  your  order  at  any  time 
within  five  years,  without  charge  to  you,  f.  o.  b.  cars,  In  car-load  lots,  in  bulk, 
at  Eagle  Salt  Works,  945  tons  of  mining  salt  of  like  quality  to  that  now  on 
hand,  l^is  agreement  to  bind  myself,  heirs,  and  aasigns.  You  put  deed  tn 
escrow,  Bank  of  Nevada,  and  I  will  meet  It  with  $3,500,  and  ngreement  to 
load  as  above.  You  ptit  me  In  possession  of  the  property."  This  letter  was 
sent  to  Mr.  Lyman,  and  plaintiff  received  a  reply  stating  that  he  had  for- 
warded the  letter  "to  Mr.  J.  L.  Flood,  S.  P.,  and  he  will  then  forward  the 
letter  to  Mr.  Mackay,  or  make  known  to  him  by  wire  the  contents  of  your 
letter.  When  I  know  whether  they  accept  or  decline  your  offer,  I  will  advise 
you  further  in  the  ihatter."  On  April  4th  Mr.  Lyman  addressed  the  follow- 
ing letter  to  the  plaintiff:  "Your  letter  to  Mr.  Mackay,  dated  28th  of  March, 
has  been  received,  and  Its  contents  have  been  fully  noted  and  considered. 
Your  proposition  is  fully  imderstood  and  satisfactory,  with  the  exception  of 
one  point  which  is  open  to  doubt,  and  liable  to  be  construed  In  more  than 
one  way,  viz.  the  matter  of  your  furnishing  salt  to  us  after  sale  of  the 
proiterty.  I  will  condense  the  terms  of  the  proposition  as  we  understand 
them,  in  this  way:  In  consideration  of  the  sum  of  $3,500,  gold  coin,  we 
will  give  you  a  bargain  and  sale  deed  of  the  land  as  described  in  the  deed  from 
Mr.  W.  N.  Leete  to  the  Pacific  Mill  &  Mining  Company,  together  with  all 
the  improvements  thereon.  Including  all  the  salt  and  other  personal  property 
of  whatsoever  character  upon  and  connected  with  the  Eagle  Salt  Works 
(there  Is  now,  by  estimate,  875  tons  of  salt  on  the  premises,  more  ur  less): 
provided,  that  yon  will  furnish  and  Ipad,  at  your  own  expense  and  charge,  to 
the  order  of  the  Pacific  Mill  &  Mining  Company,  or  the  Comstock  Mill  & 
Mining  Company,  in  car-load  lots,  in  bulk,  at  Kagle  Salt  Works,  mi!l  salt 
of  like  quality  of  that  now  on  hand,  from  time  to  time,  not  to  exceed  875 
tons  In  all,  within  five  yeais  from  date,  at  four  dollars  per  ton.  We  do  not 
obligate  ourselves  to  order  or  to  take  any  stated  quantity  of  such  salt.  If 
these  terms  are  satisfactory  to  you,  please  let  me  know,  and  immediate  steps 
will  be  taken  to  have  the  deed  and  agreement  made  out  and  to  complete  the 
transaction."  On  April  5th,  Mr  Leete  addressed  a  letter  to  Mr.  Lyman,  ac- 
cepting his  offer,  in  words  as  follows:  "Replying  to  yours  of  the  4th  inst, 
the  terms  as  stated  in  your  letter  are  entirely  satisfactory,  and  accepted  by 
me.  I  am  ready.  As  soon  as  you  have  your  deed  and  agreement  ready,  ad- 
vise me,  and  I  will  come  up  and  complete  the  transaction."  This  ended  the 
negotiations  between  the  parties  as  to  the  sale.  The  deed  from  the  corpora- 
tion to  Leete  was  executed  April  9th,  in  pursuance  of  a  resolution  of  the 
board  of  directors.  It  recites  a  consideration  of  $3,500,  which  was  paid,  and 
the  further  consideration  as  to  ttfe  delivery  of  the  salt  as  specified  in  the  letter 
of  Mr.  Lyman.  The  deed  is  a  quitclaim.  Instead  of  a  bargain  and  sale, 
deed,  but  in  all  other  respects  It  complies  In  terms  with  the  result  of  the 
negotiations  above  expressed. 

The  plaintiff  offered  evidence  to  show  what  action  had  been  taken  by  him 
to  recover  the  money  from  the  government  that  had  been  paid  Into  the  land 
office  upon  the  application  for  a  patent  and  what  steps  were  taken  by  the 
corporation,  and  the  transactions  and  correspondence  between  the  parties 
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In  that  regard.  Tbe  defendant  admitted  that  It  bad  applied  to  the  sovern- 
ment  for  the  turn  of  13^00,  and  had  received  the  money;  that  plaintiff  had 
depaanded  the  money  from  It,  and  payment  had  been  refnaed;  bat  interposed 
objections  to  all  this  elass  of  testimony,  upon  the  grounds  tliat  it  was  h:- 
relevant  and  Immaterial  unless  some  new  consideration  was  shown:  the 
contention  on  the  part  of  defendant  being  that  the  rights  of  the  parties  were 
fixed  by  the  correspondence  with  reference  to  tbe  sale.  Tbe  plaintiff  admitted 
that  there  was  no  new  consideration,  but  contended  that  tbe  subsequent 
transactions  corroborated  and  made  clear  the  fact  that  the  parties  dealt  with 
each  other  on  the  basis  that  the  money  In  the  United  States  treasury  was 
an  element  of  consideration  in  the  sale  of  the  Eagle  Salt  Works  to  the  plain- 
tiff by  the  defendant.  The  court  declined  to  pass  upon  the  admissibility  of 
this  evidence,  but  admitted  It  subject  to  the  objections  which  would  be  con- 
sidered and  disposed  of  in  the  determination  of  the  case. 

Mr.  Leete  employed  Brltton  &  Gray,  at  Washington,  to  collect  this  money 
from  the  government,  and  was  Informed  by  them  that  there  was  a  law 
whlch  prohibited  the  assignment  of  an  account  against  the  United  States 
treasury,  and  that  it  would  be  necessary  for  him  to  proceed  In  the  name  of 
the  corporation  defendant,  as  the  title  to  the  property  was  in  it  at  tbe  time  of 
the  cancellation  of  the  entry,  in  1S90,  and  requested  him  to  get  a  power  of 
attorney  from  the  corporation  authorizing  them  to  act  for  It  In  obtaining  the 
money  for  him.  There  was  considerable  correspondence  and  several  inter- 
views ttetween  the  parties  on  this  subject  The  first  was  a  letter  from  Mr. 
Leete  to  Mr.  Lyman,  dated  July  31, 18^,  as  folktws:  "I  want  to  try  and  col- 
lect from  the  government  the  money  I  paid  on  application  to  enter  the  Eagle 
Salt  Mine  claim  in  February,  1877.  To  that  end  I  have  employed  Brlttoo 
&  Gray,  attorneys,  wh<r  did  my  business  In  1877.  They  advise  me  that, 
under  the  law  and  usages  of  the  land  department,  it  is  desirable  to  bare 
a  power  of  attorney  from  the  Pacific  Mill  &  Mining  Company;  also,  oar 
joint  application  from  them  for  repayment  of  the  Tan  Gorder  Interest,  as 
they  held  that  Interest  from  about  1879  to  cancellation  of  the  entry,  1890,  and 
until  conveyed  to  me.  I  Inclose  yon  the  papers  that  Messrs.  Brltton  &  Gray 
have  sent  me,  to  be  executed  by  the  Pacific  Mill  &  Mining  Company.  Kindly 
please  have  them  executed,  and  return  to  me.  I  will  file  with  tbe  papers  a. 
correct  abstract  of  title  from  the  county  recorder  of  Churchill  county." 
Some  time  after  this,  Mr.  Leete  discussed  the  matter  with  Mr.  Lyman,  in 
San  Francisco.  From  their  conversation,  Mr.  Leete  understood  that  Mr 
George  R.  Wells  was  the  attorney  for  the  corporation;  but,  as  a  matter  of 
fact,  he  was  only  the  vice  president  of  the  corporation.  Lyman  accompanied 
Mr.  Leete  to  Wells'  office,  and  introduced  him,  and  then  retired.  Mr.  Leete 
testified  tliat  Mr.  Wells  then  said  to  falm:  "Our  company  lias  not  a  cent's 
Interest  in  this  matter,  and,  if  we  execute  a  power  of  attorney  to  Brltton  Sc 
Gray  to  proceed  in  our  name,  they  will  presume  that  we  are  Involved  in  an 
obligation  to  pay  their  attorney's  fees.  If  you  will  get  Brltton  &  Gray  to 
address  us  a  letter  disavowing  any  claim  on  us  for  their  services  as  attorneys, 
we  will  execute  the  power  of  attorney  asked  for."  Mr.  Wells  testified  that 
this  statement  was  substantially  correct,  except  it  leaves  out  tbe  word  "iT*: 
that  what  he  said  was,  "If  our  company  has  not  a  cent's  interest,"  etc  Mr. 
Leete  wrote  to  Brltton  &  Gray,  and  they  returned  a  letter  to  tbe  secretary  of 
the  defendant,  that  "we  have  no  present  or  prospective  claim  upon  the 
Pacific  Mill  &  Mining  Company  for  payment  for  our  services  In  this  matter." 
Upon  receipt  of  this  communication,  Mr.  Leete  forwarded  the  same  to  George 
R.  Wells,  In  a  letter  dated  August  27,  1895:  "I  am  this  day  in  receipt  of  the 
Inclosure  from  Brltton  &  Gray,  addressed  to  L.  0.  Fraser,  secretary  of  the 
Pacific  Mill  &  Mining  Company,  disclaiming  any  claim  on  yon  for  services  In 
the  case.  I  send  it  to  you,  as  I  have  never  *met  Mr.  Fraser.  Please  have 
the  two  papers  executed  properly,  and  sent  to  me,  to  wit,  the  power  of  at- 
torney; also,  the  application  for  repayment  of  purchase  money.  Under  the 
statutes  of  the  United  States,  in  such  cases  as  this  we  have  to  proceed  in  this 
manner.  •  *  •  P.  8.  If  you  pay  out  any  money  for  notary  servicea,  I  will 
refund  It."  Thereafter  the  corporation,  at  a  meeting  of  the  board  of  directors, 
regularly  authorized  the  power  of  attorney  as  prepared  by  Brltton  &  Gray 
to  be  executed;   and  It  was  duly  executed  and  sent  to  Mr.  Leete,  who  for- 
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warded  the  same  to  Brltton  &  Oray;  also,  the  application  for  repayment  of 
the  money.  On  August  29,  1896,  the  secretary,  In  reply,  wrote  Mr.  Leete  a» 
follows:  "Inclosed  please  And  power  of  attorney  (signed  and  acknowledged). 
Pacific  MIU  &  Mining  Company  to  Britton  &  Gray;  also,  an  application,  &c., 
signed  by  the  company.  Please  send  me  yonr  check  for  $5.00,  expenses  in- 
cuiTed,— notary  fees  and  recopylng  power  of  ftttorney,  &c."  The  plaintiff 
paid  the  bill  for  expenses. 

The  following  letter  from  Leete  to  Brltton  &  Gray,  dated  September  6, 
1896,  shows  the  steps  that  were  taken  by  Mr.  Leete:  "In  the  matter  of  ap- 
plication for  repayment  of  purchase  money  paid  on  entry  of  Eagle  Salt 
mine  (also  called  'Eagle  Salt  Works'),  certificate  No.  170.  Carson  City,  Nevada, 
bearing  date  26th  February,  1877:  I  have  this  day  filed  with  the  register 
United  States  land  office,  Carson  City,  Nevada,  the  following  papers,  to  wit: 
Abstract  title  Eagle  Salt  Works;  certificate  certified  by  recorder  Chnrchlll 
county,  Nevada;  affidavit  of  B.  F.  Leete,  loss  of  the  receiver's  duplicate  re- 
ceipt: power  of  attorney  Pacific  MIU  &  Mining  Company  to  Britton  &  Gray; 
pow4l  of  attorney  Benjamin  F.  Leete  to  Brltton  &  Gray;  application  for 
repayment  of  the  purchase  money  by  Pacific  Mill  &  Mining  Company;  ap- 
plication for  repayment  of  the  purchase  money  by  Benjamin  F.  Leete."  In 
connection  with  this  matter,  Mr.  Leete  on  February  6,  1896,  addressed  the 
following  letter  to  "Pacific  Mill  &  Mining  Company— John  W.  Mackay,  Presi- 
dent: 19  years  ago  I  applied  to  enter  the  Eagle  Salt  Works  land,  and  paid 
for  the  land.  The  Pacific  Mill  &  Mining  Company  owned  the  property  In 
1890.  The  land  department  canceled  the  entry.  Last  April  I  purchased  the 
property  from  the  Pacific  Mill  &  Mining  Company.  There  is  a  law  of  the 
United  States  prohibiting  the  assignment  of  a  claim  against  the  treasury. 
It  Is  therefore  necessary  to  present  a  claim  for  the  repayment  of  this  land 
money  in  the  name  of  Pacific  Mill  &  Mining  Company.  The  department 
wants  a  qnitclalm  deed  to  the  government,  and  the  warrant  on  the  treasury 
will  issue  in  the  name  of  Pacific  Mill  &  Mining  Company.  I  want  the 
warrant  indorsed  to  me  by  the  Pacific  Mill  &  Mining  Company.  Please  order 
these  papers  executed  and  sent  to  me."  No  reply  to  this  letter  was  ever 
received.  Thereafter  the  power  of  attorney  executed  by  the  defendant  to 
Brltton  &  Gray  was  revoked  by  the  order  of  the  board  of  directors,  and  an 
order  passed  for  the  execution  of  power  of  attorney  to  H.  C.  King;  and  under 
that  power  King  collected  the  money  from  the  government,  and  paid  it  over 
to  the  defendant. 

The  following  letters  from  the  commissioner  of  the  general  land  office  to 
the  register  and  receiver  at  Carson  City  were  offered  In  evidence  by  the 
defendant:  The  first  dated  September  17,  18%:  "Referring  to  your  letter 
of  the  5tb  Inst.,  transmitting  the  application  of  B.  F.  Leete  for  repayment  of 
purchase  money  paid  on  mineral  entry  No.  170  for  the  Eagle  Salt  Works, 
*  *  *  I  have  to  inform  you  that  this  entry  was  canceled  by  office  letter 
M,  November  7,  1890.  The  abstract  of  title  submitted  with  said  application 
shows  that  at  date  of  cancellation  the  title  to  this  land,  under  mineral 
entry  No.  170,  was  in  the  Pacific  Mill  &  Mining  Company,  and  hence  Mr. 
Leete  was  not  the  proper  party  to  make  application  for  repayment.  In  r* 
Craven,  14  Land  Dec.  Dep.  Int  140.  The  application  Is  accordingly  denied." 
The  second  letter,  dated  December  7,  1895,  reads  as  follows:  "Referring  to 
letter  N,  September  17,  1895,  denying  the  application  of  B.  F.  Leete  for  re- 
payment of  purchase  money  paid  on  mineral  entry  No.  170,  you  are  advised 
that,  as  no  appeal  was  taken  from  said  decision  within  the  period  allowed, 
the  case  has  this  day  been  closed."  Testimony  was  offered  on  behalf  of 
defendant  that  Mr.  Wells,  the  vice  president,  Mr.  Fraser,  the  secretary,  and 
Mr.  Walsh,  a  director,  of  the  defendant,  did  not  have  knowledge  of  all  the 
facts  at  the  time  defendant  gave  the  power  of  attorney  to  Brltton  &  Oray. 
The  general  character  of  this  testimony  is  to  the  effect  that  the  board  of 
directors  did  not  have  before  them  at  the  time  they  authorized  the  power  of 
attorney  to  be  executed  to  Brltton  &  Gray  any  of  the  correspondence  "be- 
tween Mr.  Lyman  and  Mr.  Leete  that  led  to  the  sale  of  this  property,"  and 
acted  upon  the  representation  made  by  the  vice  president.  The  vice  presi- 
dent, Mr,  Wells,  with  reference  to  the  conversation  between  himself  and  the 
plaintiff,  and  as  to  what  was  considered  at  the  time  the  power  of  attorney 
88F,-«1 
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to  Britton  ft  Or^y  was  antborlzed,  testified  that  Mr.  Lyman  broagbt  Mr. 
Leete  to  him,  and  {ntrodnced  him,  "and,  aa  addressing  me  in  the  absence  ot 
Mr.  Mackay,  he  said,  'You  are  the  vice  president  of  this  company,  and  Mr. 
Leete  wants  to  get  some  money,'  or  'Mr.  Leete  will  explain  to  yon  what  he 
wants.'  He  only  stayed  a  minnte,  •  •  •  and  left  Mr.  Leete  and  I  to- 
gether. •  •  •  Mr.  Leete  said  there  was  some  amount  of  money — $3,200 
(I  did  not  harden  my  mind  with  the  amount)— that  was  coming  to  him,  be- 
cause he  had  paid  it  in  on  some  land  for  which  the  application  had  been  can- 
celed, and  he  would  like  to  have  the  company  assist  him  to  get  what  be- 
longed to  him.  I  said  I  would  be  glad  to  do  anything  I  could.  He  explained 
what  his  claim  was, — ^by  reason  of  a  purchase  made  some  years  ago.  It 
was  money  coming  from  the  United  States.  Q.  Did  you  at  that  time,  or  tajul 
you  eyer  before  at  any  time,  seen  a  correspondence  between  Mr.  Lyman  and 
Mr.  Leete  with  reference  to  this?  A.  I  never  had.  ♦  •  •  It  was  a  Cali- 
fornia cori)orat]on,— held  property  In  the  state  of  Nevada,— and  most  all  the 
bnsinesB  was  transacted  through  its  officers.  I  knew  very  litUe  about  the 
affairs  of  the  company.  Q.  Were  you  present  at  the  meeting  of  the  ■aid 
of  directors  In  which  those  resolutions  were  passed,  making  a  power  of 
attorney  to  Britton  ft  Gray?  A.  Tea.  Q.  Upon  whose  representation,  if 
any  one's,  was  that  action  taken?  A.  I  acted  principally  in  the  matter,  because 
I  took  it  for  granted  what  Mr.  Leete  told  me  was  true.  That  was  a  corpora- 
tion that  had  been  a  big  corporation  years  and  years  ago,  but  had  done  very 
little  lately,— a  sort  of  winding  it  up,— and  I  had  lost  most  all  Interest  in  H. 
Q.  Did  Mr.  Leete  present  to  yon  any  papers  at  all  in  connection  with  the 
negotiations  he  had  with  Mr.  Lyman?  A.  No.  The  only  Qiing  that  I  was 
emphatic  about  was  this:  He  said  he  wanted  to  get  a  power  of  attorney,  and 
produced  a  letter  [from  Britton  &  Gray],  •  •  •  In  which  they  said.  In  order 
to  act,  it  would  be  necessary  to  get  a  power  of  attorney  from  the  Pacific  Mill 
ft  Mining  Company,  because  at  the  time  the  entry  was  canceled  the  owner 
must  receive  the  money.  That  was  the  ground  upon  which  he  explained  It  to 
me,  and  was  the  ground  upon  which  action  was  called  for  by  the  Pacific 
Mill  &  Mining  Company.  The  only  thing  I  recall,  »  •  •  and  which  I 
heard  Mr.  Leete  nse  my  words  (and  he  used  almost  the  words  I  used), 
•  •  •  I  said,  'If  we  have  no  Interest  in  this  property,  and  are  going  to  help 
yon.  It  must  be  distinctly  understood  we  will  incur  no  obligation  by  reason 
of  their  work  as  attorneys;'  and  he  said,  'Well,  I  will  see  to  that,  and  get  a 
letter  from  them.'  I  did  not  say,  'We  have  no  interest,'  because  I  did  not 
know  it.  I  was  taking  his  statement  to  me  as  true.  We  must  be  protected 
from  any  claim,  because  I  did  not  want  the  company  to  pay  a  bill  for  Mr. 
Leete's  work."  Upon  cross-examination  he  stated  that  he  knew  the  transac- 
tion between  Mr.  Leete  and  the  Pacific  Mill  &  Mining  Company  had  resnlted 
In  the  purchase  of  the  Eagle  Salt  Works  property  by  Mr.  Leete,  and  knew 
that  that  transaction  had  been  negotiated  between  Mr.  Lyman  and  Mr. 
Leete:  that  Mr.  Lyman  was  the  executive  officer  in  the  state  of  Nevada,  and 
attended  to  that  business,  and  he  always  accepted  what  Mr.  Lyman  said  aa 
condnsive  in  regard  to  it;  that  when  Mr.  Lyman  brought  Mr.  Leete  into  the 
office  he  thought  it  was  perfectly  satisfactory  that  he  should  carry  out  Sir. 
Leete's  desire;  that  he  supposed  that  Mr.  Leete  was  the  owner  of  the  money, 
and  entitled  to  get  it,  and  that  be  was  perfectly  willing  to  help  him  get  it 
provided  the  company  would  not  Incur  indebtedness;  that  Mr.  Leete  told  him 
he  had  paid  the  money  in  a  transaction  long  ago,  and  since  then  had  bought 
the  property,  and  was  entitled  to  the  same. 

J.  D.  Goodwin,  for  plaintiff. 
W.  E.  F.  Deal,  for  defendant. 

HAWLEY,  District  Jndge  'after  stating  the  facts  as  above).  Prom 
the  foregoing  facts  the  question  arises,  wMcb  of  the  parties  is  entitled 
to  the  money  repaid  by  the  govenunent  after  the  cancellation  of 
the  entry  for  the  Eagle  Salt  Works,  and  after  the  purchase  of  the 
property  by  the  plaintiff  from  the  defendant?  The  case  is  unique.  It 
is  sui  generis.     It  stands  alone,  without  any  direct  precedent  or  guide. 


Digitized  by 


Google 


'  LEETE  V.  PACIFIC   MILL  *  MINING   CO.  968 

The  general  principles  of  law,  as  announced  in  the  authorities  cited 
by  the  respective  counsel,  do  not  reach  the  pivot  of  the  scales  by 
which  the  case  is  to  be  weighed  and  determined.  Each  party  is  con- 
fident, but  neither  has  been  able  to  make  the  case  clear.  TTie  court 
enters  upon  the  discussion  with  a  mind  free  from  any  impression  as 
to  the  merits  of  the  case, — witli  the  hope,  however,  that  some  beacon 
light  as  to  the  facts,  or  recognized  principle  of  law,  will  be  found  to 
guide  it  to  a  correct  conclusion. 

The  plaintiff  seems  to  have  been  of  the  impression  that  he  was  en- 
titled to  at  least  one-half  of  the  money  paid  to  the  land  office  of  the 
government  on  account  of  the  reservation  in  his  deed  to  his  brother. 
But  it  is  apparent  that  this  reservation  cannot  possibly  be  construed 
as  having  any  relation  whatever  to  that  money.  It  \^d  reference 
solely  to  the  money  and  accounts  in  the  hands  of  the  receiver  of  the 
property,  who  had  been  appointed  in  a  suit  in  the  state  court  concern- 
ing the  partnership  between  the  plaintiff  and  Van  Gorder.  The 
application  for  the  patent  had  not  been  canceled  at  that  time,  and  it 
was  not  then  known  or  suspected  that  it  would  be.  If  a  patent  had 
been  issued  after  the  plaintiff  had  conveyed  his  interest  in  the  prop- 
erty, it  would  have  inured  to  the  benefit  of  his  grantee.  The  can- 
cellation of  the  entry  was  not  made  until  1890.  At  the  time  of  the 
cancellation  the  defendant  had  the  possessory  title  to  the  property. 
The  plaintiff  had  no  interest  therein,  or  any  claim  thereto. 

The  statute  authorizing  the  money,  upon  cancellation  of  the  entry, 
to  be  repaid,  provides  as  follows: 

"Sec.  2.  In  all  cases  where  homestead  or  timber-culture  or  desert  land  en- 
tries or  other  entries  of  public  lands  have  heretofore  or  shall  hereafter  be  can- 
celed for  conflict,  or  where,  from  any  cause,  the  entry  has  been  erroneously 
allowed  and  cannot  be  confirmed,  the  secretary  of  the  Interior  shall  cause  to  be 
repaid  to  the  person  who  made  such  entry,  or  to  his  heirs  or  aBSigns,  the  fees 
and  commissions,  amount  of  purchase  money,  and  excesses  paid  upon  the  same 
upon  the  surrender  of  the  duplicate  receipt  and  the  execution  of  a  proper  relin- 
quishment of  all  claims  to  said  land,  whenever  such  entry  shall  have  been 
duly  canceled  by  the  commissioner  of  the  general  land  oflSce."  1  Snpp.  Rev. 
St  1874-81,  p.  565. 

If  application  had  then  been  made  by  the  defendant  for  the  repay- 
ment of  the  money,  it  would  doubtless  have  been  paid  to  it,  as  will 
fully  appear  by  reference  to  the  letters  of  the  commissioner  of  the  gen- 
eral land  office.  If  application  had  been  made  by  the  plaintiff  at 
that  time,  payment  would  have  been  refused.  Secretary  Noble,  in  a 
letter  to  Comptroller  Matthews  in  the  Case  of  Adolph  Ehnert,  held 
that  the  only  person  qualified  to  apply  for  repayment  under  section 
2  of  the  act  of  June  16,  1880,  is  the  one  in  whom  the  title  to  the  land 
is  vested  at  the  date  of  the  cancellation  of  the  entry,  or  the  heirs  of 
such  party.     He  said : 

"It  Is  clear  that  after  the  cancellation  of  the  entry  the  entryman  has  no 
right  to  the  land  that  he  can  sell  or  dispose  of.  It  is  equally  clear  that,  on  the 
cancellation  of  an  entry  under  the  conditions  prescribed  In  the  statute,  a 
claim  against  the  government  for  the  repayment  of  the  purchase  money  and 
fees  and  commissions  is  created,  and  the  statute  declares  that  said  pay- 
ment shall  be  made  to  the  entryman,  or  his  heirs  or  assigns;  but  It  Is  clear 
that  the  statute  contemplated  as  assigns  only  those  who  became  such  while 
tb«  entryman  had  an  Interest  In  the  land,  or.  In  other  words,  aaslgna  prior 
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to  the  date  of  the  cancellatloii  of  the  entry."    In  re  Bmert.  14  Iiand  Dec  Dep. 
Int  101. 

There  is  nothing  in  the  language  of  the  deed  to  famish  any  light 
opon  the  transaction,  ^cre  can  be  no  question  as  to  the  l^al  right 
of  the  plaintiff  to  recover  herein  if  from  tie  facts  it  appears,  either  by 
operation  of  law,  or  by  contract  or  agreement  of  the  parties,  that  the 
money  was  to  be  collected  by  him,  or  by  the  defendant  for  his  use 
and  benefit  He  would  be  entitled,  if  the  money  belonged  to  bun, 
to  recover  it,  regardless  of  the  «|ae8tion  whether  any  privity  of  con- 
tract existed  between  the  parties  pr  not,  under  the  general  principle 
that,  in  order  to  support  an  action  of  this  character,  there  need  be  no 
privity  of  contract,  except  that  which  results  from  one  man  having 
another's  money,  which  he  has  no  right  to  keep.  In  such  cases  the 
law  implies  a  promise  that  he  will  pay  it  over.  Bank  v.  Sadler,  19 
Nev.  98, 103,  6  Pac.  941,  and  authorities  there  cited;  Bank  of  Metropo- 
lis V.  First  Nat.  Bank  of  Jersey  City,  19  Fed.  301, 303;  Gaines  v.  Miller, 
111  U.  8.  395,  397,  4  Sup.  Ct  426;  Wilson  v.  Turner,  164  111.  398,  403, 
45  N,  E.  820;  2  Enc.  PI.  &  Prac.  1017,  and  authorities  there  cited. 
If,  however,  the  money  did  not  in  law  belong  to  the  plaintiff,  from 
the  mere  fact  that  he  had,  in  an  effort  to  procure  the  title  to  the  Eagle 
Salt  Works,  paid  the  same  under  his  application  for  the  patent,  then 
he  can  only  recover  by  showing  that  there  is  a  privity  of  contract  be- 
tween him  and  the  defendant,  and  ihat  by  virtue  of  such  contract 
he  is  entitled  to  the  money  collected  by  the  defendant  It  appears 
from  the  facts  that  the  conveyance  made  by  the  plaintiff  to  his  brother, 
and  by  his  brother  to  the  corporation,  after  the  money  had  been  paid 
to  the  government,  was  absolute,  except  as  to  such  moneys  and  ac- 
counts as  were  then  in  the  hands  of  the  receiver.  It  cannot,  there- 
fore, be  legally  said  that  the  money  paid  to  the  government  in  the 
event  of  the  cancellation  of  the  entry  should  have  been  paid  to  him, 
simply  by  virtue  of  the  fact  that  he  had  originally  paid  the  money  to 
the  government,  because,  as  before  stated,  he  had  in  the  meantime  con- 
veyed his  interest  in  the  land,  without  any  reservation  of  his  claim  or 
right  to  this  money..  To  enable  him  to  recover  it  from  the  defendant, 
the  duty  devolves  upon  him  to  show  that  there  was  an  agreement  or 
contract  with  the  defendant  that  he  should  have  the  money  if  it  could 
be  recovered  from  the  government  What  was  the  understanding  or 
^reement  of  the  respective  parties  in  regard  thereto  at  the  time  of 
the  execution  of  the  deed  by  the  defendant  to  the  plaintiff,  in  1895? 
Was  the  right  to  the  recovery  of  this  money  an  element  of  the  con- 
sideration of  the  sale  and  purdiase  of  the  land  ?  These  questions  must 
be  answered  by  a  construction  of  the  language  of  the  correspondence 
between  the  parties.  The  correspondence  commenced  in  the  fall  of 
1894.  In  the  spring  of  1895  the  plaintiff  asked  that  the  price  for 
which  the  defendant  was  willing  to  sell  the  property  should  be  named. 
Mr.  Lyman  stated  generally  that  he  thought  the  property  could  be 
purchased  for  f6,000,  with  certain  conditions  as  to  the  delivery  of  salt 
at  a  certain  price.  This  was  not  considered  by  the  plaintiff  as  a  de- 
rirable  investment,  at  the  price  named,  and  resulted  in  the  suggestion 
that  the  plaintiff  should  name  the  price  he  was  willing  to  give,  and 


Digitized  by 


Google 


LEETE   V.  PACIFIC   KILL  *   lUNINO   CO.  946 

then  for  the  first  time  a  reference  is  made  by  Mr.  Lyman  to  the  money 
which  is  the  subject-matter  of  this  action: 

"I  have  advised  Messrs.  Mackay  and  Flood  twho  were  the  principal  atock- 
holdera  of  the  defendant  corporation]  to  sdl  the  property  for  six  thousand 
dollars;  knowing  the  money  paid  the  goTemment  for  the  land  can  be  re- 
covered, and  assuming  that  the  Eagle  Salt  Works  property,  with  Its  supplies, 
salt  OQ  hand,  etc.,  is  worth  at  least  three  thousand  dollars." 

Here  is  a  clear  statement  that  the  defendant's  agent  and  officer 
knew  that  the  money  could  be  collected.  •  According  to  Mr.  Lyman's 
judgment,  the  Eagle  Salt  Works,  with  its  supplies  and  salt  on  hand, 
was  worth  at  least  ^,000.  The  plaintifP,  in  reply,  with  reference  to 
the  value  of  the  Eagle  Salt  Works  property  "depending  on  the  re- 
covery of  the  purchase  money,"  said  "that  whoever  recovers  from  the 
government  must  deed  to  the  government,  and  abandon  all  claim  to 
the  land,"  and  intimated  that  no  one  would  be  likely  to  do  that  He 
then  said  that  when  he  deeded  the  land  to  his  brother  he  reserved  all 
moneys  and  accounts.  "If  I  ever  owned  one-half  of  that  money,  I 
own  it  now."  The  defendant  was  then  put  upon  notice  that  the  plain- 
tiff claimed  to  be  the  owner  and  entifled  to  one-half  of  that  mon^ 
whether  he  bought  the  property  or  not.  This  is  all  that  was  ever  said, 
in  the  correspondence,  about  the  money.  Hie  offer  that  was  there- 
after made,  and  the  acceptance  thereof,  which  was  satisfactory  to  both 
parties,  did  not  make  any  mention  of  this  money.  The  terms  of  the 
contract,  in  so  far  as  this  money  was  involved  as  an  element  of  the 
consideration,  are  therefore  left  in  an  uncertain  and  unsatisfbctoi^ 
condition.  Both  parties  had  equal  knowledge  in  regard  thereto.  The 
plaintiff  claimed  it,  or  at  least  one-half  of  it.  The  defendant  did  not 
deny  his  claim.  It  kept  silent  upon  the  subject  There  was  no  spe- 
cific agreement,  in  writing  or  otherwise,  in  r^ard  thereto.  It  is 
apparent,  however,  that  the  plaintiff,  when  he  made  the  offer  of 
|3,600,  must  have  understood  that  there  was  some  other  element  of 
consideration  besides  the  real  value  of  the  Eagle  Bait  Works  and  the 
personal  property  connected  therewith,  because  he  offered  more  than 
the  price  placed  upon  the  property  by  defendant's  superintendent  and 
agent.  When  a  man  states  to  a  prospectiTe  purchaser  that  certain 
property  Is  worth  at  least  |3,000,  he  does  not  eipect  that  such 
person  is  going  to  offer  him  any  more  for  it  The  inference  would 
seem  to  be  that  it  might  be  purchased  for  a  less  sum.  What  legiti- 
mate conclusion,  then,  can  the  court  draw  with  reference  to  this  otiier 
element  of  consideration  which  the  correspondence  suggests?  When 
Mr.  Lyman  explained  why  he  advised  Mackay  and  Flood  to  sell  the 
property  for  |6,000,  he  must  have  meant  that  whoever  bought  the 
property  would  be  entitled  to  receive  this  money  from  the  government, 
^is  was  the  reason  he  advised  the  defendant  to  sell  the  property  at 
that  price.  It  was  .also  an  inducement  to  the  plaintiff  to  offer  a 
larger  sum  than  the  mere  value  of  the  land,  and  salt  on  hand,  etc 
The  plaintiff,  in  reply,  in  effect  said:  "Ton  are  mistaken  about  this 
money.  One-half  of  it  Iw^longs  to  me,  whether  I  purchase  the  Eagle 
Salt  Works  property  or  not."  This  was  the  reason  that  he  was  unwil- 
ling'to  give  |6,000,  but  was  willing  to  give  |3,500.  With  this  under- 
standing between  the  parties,  the  recovery  of  the  |8,200  from  tiie 
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government  must  have  been  in  the  minds  of  the  parties  as  an  dement 
of  consideration  which  induced  the  plaintiff  to  make  the  purchase. 
But  it  may  be  said  that  the  difference  in  the  price  first  asked  and  the 
price  actually  accepted  tends  to  show  that  such  was  not  the  under- 
standing of  the  parties.  If,  as  suggested  by  Mr.  Lyman,  all  iMs 
money  would  go  to  the  purchaser,  the  price  would  reach  |6,200. 
But  he  had  previously  offered  to  sell  it  for  |6,000.  K  only  one-half  of 
it  was  to  be  considered,  as  suggested  by  the  plaintiff,  this  would  re- 
duce the  amount  to  f4,400.  The  collection  of  this  money  woold 
doubtless  involve  expense  in  the  employment  of  counsel,  which  would 
materially  reduce  the  amount  to  be  received.  As  the  attorneys  asked 
20  per  cent  to  collect  the  money,  this  must  be  considered  as  a  reason- 
able price,  and  would  reduce  the  amount  to  f4,080.  This,  after  de- 
ducting other  expenses  that  had  to  be  incurred  in  order  to  get  the 
money  from  the  government,  would  leave  but  a  slight  margin  between 
the  price  first  ae^ed  by  Mr.  Lyman  and  the  price  offered  and  paid  by 
the  plaintiff. 

Now,  with  reference  to  the  value  of  the  Eagle  Salt  Works  prop- 
erty: It  appears  from  the  testimony  that  the  defendant  was  princi- 
pally interested  in  securing  for  itself  the  delivery  of  salt  at  special 
rates.  If  this  could  be  done,  it  would  be  willing  to  dispose  of  the 
property  on  reasonable  terms,  as  it  "had  done  very  little"  bosinesa 
lately,  and  had  conunenced  winding  up  its  affairs,  as  its  officers  liad 
lost  most  all  interest  in  it."  In  connection  with  the  negotiations  as 
expressed  in  the  correspondence,  it  is  not  difficult  to  see  that  about- 
the  only  advantage  to  the  defendant  which  the  Ekigle  Salt  Works 
property  was,  was  that  by  its  ownership  therein  it  was  enabled  to 
procure  salt  for  its  own  mills  at  four  dollars  per  ton.  True,  there 
were  "875  tons  of  salt  on  the  premises,  more  or  less";  but  to  realize 
any  money  from  the  sale  and  delivery  of  this  salt  by  the  plaintiff  in- 
volved the  expense  of  employing  men  to  load  the  ssJt  "fr^  on  board 
the  cars,"  and  the  money  was  to  be  received  in  driblets,  at  odd  times, 
whenever  needed,  within  five  years.  The  defendant,  through  its 
superintendent,  said,  "We  do  not  obligate  ourselves  to  order  or  to 
take  any  stated  quantity  of  such  salt."  It  needs  no  mathematical 
calculation  to  figure  out  the  real  value  of  this  part  of  the  contract 
to  the  plaintiff.  It  was  more  valuable  to  the  defendant  than  to  the 
plaintiff.  It  really  constituted,  as  before  stated,  the  principal  value 
of  the  property  to  the  defendant.  If  there  was  any  demand  for  salt 
by  other  parties,  it  would  have  been  of  value  to  the  plaintiff. 

Take  all  the  testimony,  sift  it,  weigh  it,  test  it  in  all  of  its  legit- 
imate bearings,  and  it  becomes  evident  that  the  ^,500  was  not  paid 
by  plaintiff  or  received  by  the  defendant  upon  the  understanding  of 
either  party  that  all  that  was  to  be  received  by  the  plaintiff  was  the 
land  and  salt  on  hand.  8o  far  as  the  plaintiff  was  concerned,  he 
claimed  one  half  of  the  money;  and  it  must  have  been  his  under- 
standing that,  if  he  purchased  the  property  from  the  defendant,  be 
would  be  entitled  to  the  other  half.  But  did  the  other  party  so  un- 
derstand it?  Did  their  minds  meet  on  this  proposition?  So  far  as 
the  express  language  of  the  letters  can  be  construed,  it  is  evident  that 
both  parties  were  trying  to  drive  the  best  bargain  they  could.     Ttoe 
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defendaat  wasted  to  get  the  highest  price  obtainable.  The  plmntifiP 
was  figuring  to  get  the  property  at  the  lowest  notch  possible.  From 
all  the  evidence  it  may  be  urged  that  neither  party  fully  undw- 
stood  their  respective  legal  rights  in  the  premises  as  to  the  money. 
It  is  true  that  the  court  is  not  authorized  to  construe  the  contract  so 
as  in  any  manner  to  do  violence  to  the  language  used  by  the  parties, 
or  to  the  principles  of  law  applicable  thereto ;  but  it  can  and  ought  to 
give  such  a  construction  to  all  the  negotiations  as  will  bring  the  con- 
tract as  near  to  the  intention  and  actual  meaning  of  the  parties  at  the 
time  of  its  execution  as  the  words  which  they  saw  fit  to  employ,  and 
rules  of  law,  will  permit.  It  is  the  duty  of  tiie  court,  where  the  lan- 
guage used  is  not  clear,  positive,  and  certain,  to  consult  the  conditions, 
situation,  and  motives  of  the  ree5)ective  parties,  for  the  purpose  of  as- 
certaining their  intention.  In  Rockefeller  v.  Merritt,  22  C.  C.  A.  613, 
76  Fed.  909,  915,  the  court  said: 

"One  of  the  moet  satisfactory  tests  to  ascertain  the  true  meaning  of  a 
contract  Is  made  by  putting  ourselves  in  the  place  of  the  contracting  parties 
when  it  was  made,  and  then  considering,  in  view  of  all  the  facts  and  circum- 
stances surrounding  them  at  the  time  of  its  execution,  what  the  parties  In- 
tended by  thR  terms  of  their  agreement." 

It  has  always  been  deemed  permissible  for  the  court  to  consider 
the  conduct  and  acts  of  the  contracting  parties,  and  the  interpreta- 
tion which  they  placed  upon  their  agreement,  at  the  time  of,  or  con- 
temporaneously with,  its  execution,  as  an  aid  to  ascertain  its  meaning. 
In  Chicago  t.  Sheldon,  9  Wall.  50,  64,  the  court  said: 

"In  cases  where  the  language  used  by  the  parties  to  the  contract  Is 
Indefinite  or  ambiguous,  and  hence  of  doubtful  construction,  the  practical  in- 
terpretation by  tb^  parties  themselves  is  entitled  to  great,  if  not  controlling. 
Influence.  The  Interest  of  each  generally  leads  him  to  a  construction  most 
favorable  to  himself,  and  when  the  difference  has  become  serious,  and  be- 
yond amicable  adjustment,  It  can  be  settled  only  by  the  arbitrament  of  ths 
law." 

See,  also,  Toplifl  v.  Topliflf,  122  U.  S.  121,  131,  7  Sup.  Ct  1057; 
Thomas  v.  Railway  Co.,  81  Fed.  911,  919;  Lumber  Co.  v.  Stump,  30 
C.  C.  A.  260,  86  Fed.  574,  578;  St.  Louis  Gaslight  Co.  v.  City  of  St 
Louis,  46  Mo.  121,  127;  Mathews  v.  Danahy,  26  Mo.  App.  660,  662; 
Vermont  St.  Church  of  Quincy  v.  Brose,  104  HI.  208;  Coal  Co.  v. 
Schneider,  163  lU.  393,  396,  45  N.  E.  126. 

In  Sanders  v.  Munson,  20  C.  C.  A.  581,  583,  74  Fed.  649,  651,  the 
court  said: 

"Ambiguities  In  the  terms  of  a  contract  are  often  dispelled  by  the  constmc- 
tlon  which  the  parties  themselves  have  placed  upon  the  terms  before  con- 
•  troversy  has  arisen,  and  courts  frequently  give  effect  to  this  construction, 
and  adopt  the  meaning  which  the  parties  have  assumed  to  be  correct" 

As  the  references  made  to  this  money  in  the  correspondence  are 
to  some  extent  uncertain,  indefinite,  and  doubtful,  I  am  of  opinion 
that  the  subsequent  acts  and  conduct  of  both  parties,  in  so  far  as 
the  same  tend  to  shell  light  upon  the  transaction  leading  up  to,  and 
culminating  in,  the  execution  of  the  deed,  is  admissible  in  evidence, 
and  should  b^  considered  by  the  court, — not  as  creating  a  new  con- 
-tract,  but  as  tending  to  show  what  the -contract  and  understanding 
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of  the  parties  were  at  the  time  of  the  delivery  o^f  the  deed.  Prom  the 
subsequent  acts  and  conduct  of  the  partiea,  it  is  made  perfectly  clear 
tiiat  at  the  time  of  the  execution  of  the  deed  the  defendant  did  not 
assert  any  claim  to  this  money.  Moreov^,  the  defendant,  acting 
through  its  directors,  at  a  regular  meeting  authorized  the  execution 
of  a  power  of  attorney  in  favor  of  plaintiff's  attorneys  for  the  express 
purpose  of  aiding  the  plaintiff  to  get  this  money  for  him:self.  And  it 
was  not  until  it  was  advised  from  the  correspondence  from  the 
land  department  that  the  plaintiff  could  not  collect,  and  was  not  en- 
titled to,  the  money,  that  it  made  any  claim  thereto.  Upon  being 
advised  as  to  the  mlings  of  the  land  department,  it  revokM  its  power 
of  attorney  to  Britton  &  Gray,  and  authorized  another  attorney  to 
act  for  it,  who  obtained  the  money  for  the  defendant  The  law  un- 
doubtedly protects  parties  acting  in  ignorance  of  their  rights  from 
imposition  and  deceit.  But  the  question  constantly  presents  itself, 
from  all  the  facts  herein,  whether  this  claim  thus  made  is  one  that 
would  justify  the  court  in  holding  that  the  defendant  acted  in  ig- 
norance of  the  facts.  It  seems  to  me  that  under  the  testimony  the  de- 
fendant had  such  knowledge  of  the  facts  before  the  deed  was  executed 
as  required  it  to  make  inquiry  as  to  its  legal  rights  in  the  premises, 
and  that  it  ought  to  be  considered  as  acquiesci^  in  the  claim  made 
by  the  plaintiff  that  he  was  entitled  to  the  money,  and  that  such  was 
its  understanding  at  the  time  the  deed  was  accented;  otherwise  it 
would  have  refused  to  execute  the  power  of  attorney  in  favor  of 
plaintiff's  attorney  for  the  purpose  of  enabling  him  to  get  titte  money. 
Having  executed  and  delivered  the  deed  to  the  plaintiff,  and  accepted 
the  |3,500  from  him,  with  the  understanding  that  the  plaintiff'  could 
collect,  and  was  entitled  to,  this  money,  it  ought  not  now  be  allowed 
to  keep  it  on  the  ground  that  it  believed  at  that  time  that  the  state- 
ment of  the  phdntiff  as  to  his  legal  rights  was  true.  In  other  words, 
while  it  might  have  been  entitled  to  avoid  the  contract  if  there  had 
been  any  misrepresentations  by  the  plaintiff  as  to  the  material  facts, 
by  which  it  had  been  misled  to  its  injury,  it  should  not  be  permitted 
to  do  BO  upon  the  ground  that  it  was  not  at  the  time  of  the  execution 
of  the  deed  fully  advised  as  to  the  law,  but  acted  under  the  belief  that 
the  plaintiff's  understanding  thereof  was  correct,  especially  in  view 
of  the  undisputed  testimony  that  he  notified  it  of  all  the  facts  upon 
which  he  based  his  claim.  It  did  not,  after  this  correspondence, 
at  any  time  before  the  execution  of  the  deed,  claim  that  all  or  any  part 
of  this  money,  if  it  made  the  sale,  belonged  to  it  Ibere  was  no 
fraud  in  the  transaction.  There  was  a  misrepresentation  as  to  the 
legal  rights  of  the  plaintiff,  which  the  defendant  accepted  as  true 
without  investigation.  Under  these  circumstances,  the  parties  must 
be  bound  by  their  understanding  at  the  time  the  contract  was  exe- 
cuted. The  modus  operandi  by  which  the  money  from  the  govern- 
ment was  to  be  obtained  cannot  control  the  transaction.  It  baa 
nothing  to  do  with  it.  When  the  sale  was  made,  it  was  the  under- 
standing of  the  parties  that  the  plaintiff  was  tntitled  to  this  mon^, 
as  between  the  plaintiff  and  the  defendant  The  ftict  that  it  after- 
wards transpired — ^what  the  parties  ought  to  have  known  before — 
that  the  money  could,  only  -be  obtained  upon  the  application  of  the 


Digitized  by 


Google 


LEETE   T.  PACIFIC   MILL   ft   HIKING    CO.  969 

defendant  does  not  have  the'  effect  to  in  any  manner  change  the  con- 
tract made  by  the  parties. 

But,  if  it  ahoiild  be  conceded  that  the  defendant  did  not  naderatand 
the  contract  as  aboTe  interpreted,  there  is  still  another  view  of  the 
case  which  would  perhaps  be  binding  upon  the  defendant,  and  reach 
the  same  result  It  is  evident  from  all  the  facts  that  plaintiff  did  so 
understand  it.  His  claim  to  the  money  was  not  based  on  legal 
grounds;  but  he  claimed  it,  and  his  conduct  shows  he  was  acting  on 
the  belief  that  he  would  get  not  only  one-half  of  it,  but,  if  he  pur- 
chased the  property  mentioned  in  the  deed,  he  would  get  it  all.  ^at 
was  his  underatanding,  and  was  a  part  of  the  consideration  that  in- 
duced him  to  offer,  and,  upon  the  acceptance  of  his  offer,  to  pay,  to 
the  defendant  the  sum  of  |3,500  upon  the  execution  and  deliveiy  of  the 
deed  to  him.  The  defendant  knew  that  this  was  his  understanding, 
and,  having  accepted  the  $3,500  without  any  denial  of  the  plaintiff's 
right  to  recover  the  money  then  in  the  hands  of  the  government,  it 
ought  not  to  be  allowed  now  to  retain  this  money  because  the  gov- 
ernment declined  to  pay  the  money  upon  the  application  of  the  plain- 
tiff, and  did  pay  the  money  to  it  upon  its  own  application  therefor. 
In  Cunningham  v.  Patrick,  136  Mo.  621,  632,  37  S.  W.  817,  which 
involved  the  constructioD  of  certain  letters,  as  to  whether  or  not  the 
parties  had  adjusted  the  accounts  between  them,  and  agreed  upon  a 
certain  sum  which  was  to  be  paid  by  the  defendant  to  the  plaintiffs 
in  settlement  of  the  same,  the  court,  instead  of  confining  itself  to  the 
proposition  that  the  correspondence  clearly  showed  that  both  parties 
fully  understood  that  the  amount  sued  for  upon  the  adjustment  was 
the  amount  agreed  upon  by  them  as  expressed  in  their  letters,  as  it 
might  well  have  done,  treated  the  language  of  defendant's  reply  to 
plaintiffs'  letters  as  being  so  qualified  or  indefinite  as  not  to  justify 
the  statement  that  the  minds  of  the  parties  met,  discnssed  the  effect 
of  all  the  negotiations,  and  came  to  the  conclusion  that  all  the  evidence 
clearly  manifested  what  the  plaintiffs'  understanding  of  the  agreement' 
of  settlement  was,  and  that  defendant  ha'ving  induced  the  plaintiffs 
to  forbear  bringing  suit,  upon  having,  as  understood  by  them,  a  con- 
tract for  a  fixed  and  definite  sum,  the  defendant  ^ould  not  be  allowed 
to  say  that  there  was  no  such  contract  In  the  course  of  the  opinion 
the  court  said: 

"The  books  abound  with  authority  that  when  one  of  two  parties  hat  a 
perfect  understanding  of  the  understanding  of  the  other  at  to  the  meaning 
of  the  terms  of  a  contract  or  proposition  of  settlement  that  may  be  doubtful, 
the  one  knowing  the  understanding  of  the  other.  •  *  *  and  allowing  that 
other  to  act  on  that  understanding  to  his  lost  or  Injury,  'will  be  estopped  from 
denying  there  was  such  an  understanding  or  agreement  between  'them,  or 
that  the  minds  of  the  two  did  not  meet  In  such  cases  the  anderstaiidlng  of 
one,  with  the  knowledge  of  that  understanding  by  the  other,  will  be  treated 
as  the  understanding  of  both." 

See,  also,  Gonlding  v.  Hammond,  49  Fed.  443,  446;  OarrisoB  v.  U. 
a,  7  Wall.  688. 

In  view  of  all  the  facts,  the  situation  and  knowledge  of  the  par- 
ties, their  surrounding  circumstances,  the  objects  which  they  had  in 
view,  their  conduct  and  acts  immediately  after  as  well  as  before  the 
execution  of  the  deed,  as  herein  interpreted,  it  follows  that  the  doubts 
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existing  in  mj  mind  as  to  the  tme  meaning  of  the  contract  as  exhib- 
ited by  the  correspondence  have  been  solved;  and  my  conclnsion  ia 
that  tibe  money  collected  by  the  ddlendant  from  the  government  be- 
longs, by  virtue  of  the  contract  between  the  parties,  to  the  plain- 
tiffw     Let  judgment  be  entered  in  his  favor,  with  costa 


PULESTON  T.  UNITED  STATES. 
(District  Court,  N.  D.  Florida.    July  7,  1898.) 

L  HABflHiLI<'B  FbbB— MlLBASB. 

In  the  service  ot  a  writ,  the  only  statutory  requirement  Is  that  travel 
shall  be  actual,  to  be  computed  from  the  place  where  the  process  Is  re- 
turned to  the  place  of  service;  and  the  circumstance  that  an  Interval  of 
several  days  occurred  after  a  portion  of  the  distance  had  been  traveled, 
and  before  its  service,  cannot  defeat  the  marshal's  dalm  for  mileage. 
I.  Sauk. 

The  marshal  is  entitled  to  mileage  from  the  limits  of  bis  district  to  tbe 
commissioner  having  Jurisdiction  of  a  case,  where,  through  mistake  or  Ic- 
norance,  his  deputy,  acting  under  a  warrant  legal  on  its  face,  has  takeo 
custody  of  a  person  therein  named,  outside  of  bia  district,  on  the  theory 
that  a  legal  arrest,  so  far  as  the  government  Is  concerned,  was  eStocted 
Immediately  upon  entry  Into  the  district  in  which  the  deputy  could  legally 
act. 

8.  Samb. 

The  proviso  in  the  appropriation  act  of  August  18,  1894,  whereby  no 
mileage  is  allowed  to  any  officer  violating  the  provisions  thereof  relative 
to  the  taking  of  prisoners  before  the  commissioner  or  nearest  Judicial  of- 
ficer having  Jurisdiction  under  existing  laws,  affects  only  the  appropriation 
thereby  made,  and  does  not  have  the  effect  of  a  general  restriction. 

4.  Saub. 

Without  a  certified  copy  of  a  complaint  attached  to  a  warrant  issued  by  • 
commissioner,  a  commissioner  or  magistrate  nearer  the  place  of  arrest 
than  the  commissioner  issuing  the  warrant  would  be  without  Jurisdlctloo 
to  hear  the  case. 

B.  Sahii. 

The  marshal  is  entitled  to  mileage  computed  according  to  paragraph  25. 
i  829,  Rev.  St.,  without  regard  to  the  question  as  to  whether  the  arrest  was 
effected  by  the  deputy  nearest  the  place  where  the  prisoner  was  appre- 
hended. 

6.  Samb— Servicb  or  Comhitmbnt. 

The  marshal  cannot  disregard  the  lawful  process  or  orders  of  the  conn, 
even  though  they  are  superfluous,  but  must  execute  such  as  are  issued  to 
him  in  the  ordinary  practice,  for  which  he  Is  entitled  to  the  ordinary  fee. 

7.  Samb  —  Peb  Dibx  bkfobb  Codst  abd  a  C^ohkissionrr  ob  thb  Baxb  Dat. 

A  marshal  is  entitled  to  charge  a  per  diem  for  services  before  a  commis- 
sioner upon  the  same  day  that  he  was  allowed  a  per  diem  for  attendance 
uiton  the  court 
&  Samb— Pbr  Dibm  of  Dbputt. 

The  marshal  Is  entitled  to  the  per  diem  of  his  deputy  where  a  case  waa 
set  for  hearing  before  a  commissioner,  and  the  deputy  attended,  but  the 
defendant  failed  to  appear,  and  his  bond  was  estreated,  and  an  attachment 
or  alias  warrant  issued. 

Dk   SAHB— DiSCHAESB  Or  DBFBNDABT  on  TBKFOBABT  RBCOaHIZABCB. 

The  marshal  is  entitled  to  charge  for  the  release  of  a  defendant  on  bail 
before  the  commissioner,  where  such  release  involves  the  taking  of  a  bail 
bond. 
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10.  Same — 'Dknecbssart  akd  Ezcbssite  Services. 

In  the  absence  of  any  showing  of  bad  faith,  the  mere  fact  that  after  the 
Issuance  of  a  warrant,  and  before  arrest,  the  defendant  attended  before 
the  commissioner  as  a  witness,  bat  neither  the  commissioner  nor  the  deputy 
bad  at  that  time  any  process  for  his  arrest  In  their  actual  possession,  would 
not  be  sufficient  to  justify  the  accounting  officers  of  the.  treasury  in  disal- 
lowing all  fees  earned  la  the  subsequent  arrest,  as  unnecessary  and  ex- 
cessive, especially  where  the  account  has  been  duly  approved  by  a  court 
In  accordance  with  law. 

IL  Same— EifPLOTMENT  ok  Baiuffs. 

The  marshal  is  entitled  to  be  reimbursed  for  sums  disbursed  to  bailiffs 
In  excess  of  three,  and  not  exceeding  five,  allowed  to  be  employed  under 
section  715,  Hev.  St,  employed  by  him  under  the  order  of  a  circuit  or  dis- 
trict court;  and  the  appropriation  act  of  August  18,  1894,  and  the  proviso 
thereto  attached,  do  not  have  the  effect  of  general  legislation,  so  as  to  re- 
peal said  section  716. 

li.  Sake. 

The  proviso  above  referred  to  authorizes  the  employment  of  not  exceeding 
three  bailiffs  in  each  court;  and  where,  incidentally,  the  business  of  the 
circuit  and  district  courts  for  any  district  are  both  conducted  In  th« 
same  room,  and  presided  over  by  the  same  Judge,  It  does  not  follow  that 
this  proviso  restricts  the  number  of  bailiffs  in  both  courts  to  three,  but, 
on  the  contrary,  the  court  has  the  power  to  order  the  marshal  to  employ 
a  double  set  of  bailiffs,— one  for  each  court. 

(Syllabus  by  the  Court.) 

Buckner  Chipley,  for  petitioner. 
John  Eagan,  U.  S.  Attj. 

SWAYNE,  District  Judge.  The  respective  parties,  by  their  at- 
torneys, have  filed  a  stipulation  covering  all  the  facts  relied  on  in 
the  case,  leaving  only  to.  the  court  such  questions  of  law  as  have  not 
already  been  passed  upon  on  the  demurrer. 

In  items  3,  4,  6,  and  22  of  Schedule  A,  the  question  is  presented 
as  to  whether  mileage,  under  paragraph  25,  §  829,  Rev.  St.,  should 
be  continuous,  or  if  the  deputy  can  claim  actual  mileage  traveled, 
when  a  part  of  the  trip  is  made  at  one  time,  and  after  the  lapse  of 
several  days  the  trip  is  completed.  Said  paragraph  reads  as  fol- 
lows: "For  travel  in  going  only,  to  serve  any  process,  •  •  • 
six  cents  a  mile,  to  be  computed  from  the  place  where  the  process 
is  returned  to  the  place  of  service."  Also,  the  aot  of  August  18, 
1894,  which  requires  that  the  mileage  of  any  deputy  shall  be  actual 
and  necessary.  All  that  is  required  by  these  provisions  of  law  is 
that  the  deputy  to  whom  the  writ  was  delivered  actually  and  neces- 
sarily traveled  the  distance  for  which  the  marshal  claims  the  mile- 
age, which  is  clearly  shown  to  be  the'  case  by  the  stipulation  filed  in 
this  case. 

Item  9,  Schedule  A:  This  item  represents  fees  earned  in  a  case 
where  the  defendant  at  the  time  of  the  issuance  of  the  warrant  was 
out  of  the  Northern  district  of  Florida.  The  deputy  went  out  of 
the  state,  and  induced  the  defendant,  either  by  showing  the  war- 
rant or  otherwise, — it  does  not  appear, — to  go  back  into  the  dis- 
trict. No  arrest  could  have  been  made  on  this  process  outside 
of  the  limits  of  the  district,  but  as  soon  as  the  state  line  was  crossed 
the  defendant  was  in  the  Northern  district  of  Florida;  .and  the 
petitioner  contends  that  an  arrest  was  effected  in  the  Northern 
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district  of  Florida,  and  that  the  marshal  was  entitled  to  mileage 
from  the  state  line,  to  the  coomiissioner  in  Florida,  who  in  this  in- 
stance proved  to  be  the  nearest  to  the  place  of  entrance  into  the 
state.  The  comptroller  has  decided  this  question  in  favor  of  this 
contention.  In  re  Account  of  D.  T.  Guyton  (Sept.  26,  1894)  Cousar's 
Dig.  p.  76,  item  23.  It  appears  proper  to  regard  the  matter  of  this 
arrest  in  this  light;  for,  otherwise,  to  disallow  this  item  would 
have  the  effect  of  rendering  the  arrest  entirely  illegal,  so  far  as  con- 
cerns the  acts  of  the  deputy  after  he  passed  the  state  line,  and  came 
Into  the  Northern  district  of  Florida. 

Items  11,  12, 13,  and  16,  Schedule  A:  It  is  admitted  that  the  fee» 
in  all  of  these  cases  were  earned  where  the  prisoner  was  not  taken 
before  the  commissioner  nearest  the  place  of  arrest,  bot  was  taken 
before  the  commissioner  who  issued  the  warrant.  In  no  instance 
was  there  a  copy  of  the  affidavit  attached  to  the  warrant  as  issoed 
by  the  commissioner.  The  appropriation  act  of  August  18,  1894, 
in  which  it  was  declared  that  no  mileage  was  to  be  allowed  a  mar- 
shal for  transportation  of  deputy  and  prisoner,  etc.,  when  not  taken 
before  the  commissioner  nearest  the  place  of  arrest,  reads  as  fol- 
lows: 

"It  shall  be  the  duty  of  the  marBhal,  his  deputy,  or  other  officer,  who  may 
arrest  a  person  charged  with  any  crime  or  offense,  to  take  the  defendant  before 
the  commissioner  or  the  nearest  Judicial  officer  having  jurisdiction  under  ex- 
isting laws,  for  a  hearing,  commitment,  or  taking  ball  for  trial,  and  the  officer 
or  magistrate  Issuing  the  warrant  shall  attach  thereto  a  certified  copy  of  the 
complaint;  and  upon  the  arrest  of  the  accused,  the  return  of  the  warrant, 
with  a  copy  of  the  complaint  attached,  shall  confer  Jurisdiction  upon  such 
officer  as  fully  as  If  the  complaint  had  originally  been  made  before  him,  and 
no  mileage  shall  be  allowed  any  officer  violating  'the  provisions  hereof." 

This  act,  in  words  and  effect,  only  applies  to  money  thereby  set 
aside  for  certain  expenses  of  the  government,  bot  does  not  place 
any  general  restriction  upon  the  commissioners  and  marshals,  bot 
refers  to  the  allowance  of  their  fees  at  the  treasury  department  oot 
of  this  appropriation.  The  condoding  phrase  means,  of  coorse, 
"And  no  mileage  [oot  of  the  money  hereby  appropriated]  shall  be 
allowed  any  officer  violating  the  provisions  hereof."  It  is  osoal 
and  customary,  where  the  witnesses  are  more  convenient  to  the 
commissioner  who  issued  the  warrant,  to  take  the  pri8<Mier  before 
him,  and  especially  where  no  copy  of  the  affidavit  is  attadied;  titios 
saving  the  government  large  sums  yearly  in  mileage  of  four  wit- 
nesses or  less,  as  the  case  might  be;  and,  as  there  is  no  general  re- 
striction on  the  marshal,  it  lies  in  his  discretion,  especially  where 
no  bad  faith,  or  inordinate  desire  to  increase  his  fees,  is  shown. 
In  U.  S.  V.  Ewing,  140  U.  S.  148, 11  Sop.  Ct.  745,  the  coort  says: 

"The  cases  of  V.  S.  v.  Dickson,  15  Pet  141.  and  Minis  v.  U.  &,  Id.  tfS.  are 
cited  In  support  of  this  view.  The  limitation  and  effect  of  provisos  In  enacting 
clauses  of  a  statute  are  considered  In  these  cases,  and  the  rule  declared,  in 
the  first  of  them,  'that  where  the  enacting  clause  Is  general  in  its  language  and 
objects,  and  a  proviso  Is  afterwards  Introduced,  that  proviso  is  construed 
strictly,  and  takes  no  case  out  of  the  enacting  clause  which  does  not  fall 
fairly  within  Its  terms.'  In  the  case  of  Minis  v.  U.  &  it  Is  said  by  Mr.  Justice 
Story  (page  446):  'It  would  be  somewhat  unusual  to  find  Ingrafted  upon  an 
act  making  special  and  temporary  appropriations  any  provision  which  was 
to  have  a  general  and  permanent  application  to  all  future  appropriations. 
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"Sot  onght  such  an  iBteatlon  on  tbe  part  of  tbe  legislatnre  be  presnmed,  ni>- 
Jess  It  Is  expressed  in  the  most  clear  and  positive  terms,  and  wherever  the 
language  admits  of  no  other  reasonable  Interpretation.  The  office  of  a  pro- 
viso, generally,  is  either  to  except  something  from  the  enacting  clause, , or  to 
qualify  or  restrain  its  generality,  or  to  exclude  some  possible  ground  of  misin- 
terpretation of  it,  as  extending  to  cases  not  intended  by  the  legislature  to  be 
brought  into  its  purview.  A  general  rule,  applicable  to  all  future  cases,  would 
most  naturally  be  expected  to  Qnd  its  proper  place  in  some  distinct  and  in- 
dependent enactment.'  *  *  •  In  the  case  under  consideration,  if  the  pro- 
viso had  been  simply  that  commissioners  should  not  be  entitled  to  any  docket 
fee,  we  should  have  had  little  doubt  that  it  would  be  held  as  applying  only 
to  the  $50,000  appropriated  in  the  bill;  but  as  the  proviso  contains  a  sub- 
stantial re-enactment  of  the  clause  of  the  Revised  Statutes  (section  847)  fixing 
the  fees  for  similar  services,  with  the  prohibition  against  docket  fees  tacked 
thereto  as  an  amendment,  we  find  It  impossible  to  give  effect  to  the  whole 
proviso  without  construing  it  as  expressing  tbe  intention  of  congress  to  amend 
that  clause  of  section  847." 

It  therefore  clearly  appears,  under  these  mlM  ot  constraction, 
that  this  proviso  only  applies  to  the  money  thereby  appropriated. 
These  items  represent  a  meritorions  case  of  an  effort  to  save  the 
government  expense  in  mileage  of  witnesses. 

It  farther  appears  from  admissions  herein,  in  the  evidence,  that 
there  was  no  copy  of  the  complaint  or  affidavit  attached  to  the  war- 
rant issued  in  these  cases.  In  the  case  of  U.  S.  v.  Donahower,  29 
C.  C.  A.  342,  85  Fed.  547,  the  circuit  court  of  appeals  for  the  Eighth 
circuit,  in  construing  this  act,  says: 

"The  drcnit  court  finds  as  a  fact  that  In  each  ease  included  in  this  finding 
the  warrant  was  not  issued  or  made  returnable  before  the  circuit  court  com- 
missioner before  whom  it  was  returnable  by  the  connivance,  at  the  request, 
or  with  the  knowledge  of  the  petitioner,  but  came  Into  his  hauds-In  the  regu- 
lar course  of  the  business  of  his  office,  and  was  served  and  executed  by  him 
In  obedience  to  its  mandate;  that  it  did  not  appear  from  the  testimony  that 
a  certified  copy  of  the  complaint  upon  which  each  of  the  warrants  was  based 
was  attached  to  the  warrant;  that  In  each  case  the  mileage  charged  was 
actually  and  necessarily  traveled  by  tbe  plaintiff;  and  the  several  Items  in- 
cluded In  the  finding,  amounting  to  $188.70,  were  therefore  allowed.  We 
think  the  items  of  this  account  were  properly  allowed  by  the  drcnlt  court 
The  finding  of  fact  shows  that  in  none  of  the  cases  included  in  the  finding, 
for  which  charges  have  been  made,  was  there  attached  to  the  warrant  a  cer- 
tified copy  of  the  complaint,  which,  under  this  statute,  would  be  necessary  to 
confer  jurisdiction  upon  any  commissioner  or  magistrate  before  whom  the 
marshal  might  take  the  person  arrested.  'Without  the  certified  copy  of  the 
complaint  attached  to  the  warrant,  a  commissioner  or  magistrate  nearer  the 
place  of  arrest  than  the  commissioner  issuing  the  warrant  would  be  without 
Jurisdiction  to  hear  the  case.  As  stated  by  the  circuit  court,  the  marshal 
would  have  to  obey  the  warrant  In  its  legal  effect;  and,  if  no  certified  copy 
of  the  complaint  was  attached,  to  give  Jurisdiction  to  any  uther  commissioner 
or  magistrate  be  would— the  warrant  so  directing— be  obliged  to  take  the 
arrested  person  before  tbe  commissioner  who  Issued  the  warrant." 

There  can  be  no  presumption  that  In  any  of  these  cases  the  certi- 
fied copy  of  the  complaint  was  not  attached  by  the  commissioner 
through  the  connivance  or  at  the  request  of  the  marshal,  and  there 
has  been  no  attempt  to  prove  this,  or  even  a  suggestion  on  behalf 
of  the  government;  and,  with  as  well-considered  authority  as  the 
foregoing,  nothing  could  be  added. 

Item  15,  Schedule  A:  In  addition  to  the  above,  it  may  be  sug- 
gested that  United  States  officials,  including  United  States  district 
attorney,  were  instrumental  in  preferring  charges  against  the  de- 
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fendant  in  the  case  before  the  commisBioner  at  Fensacola,  and  spe- 
cially directed  the  marshal,  after  arresting  the  defendant,  to  bring 
him  ^Hifore  the  commissioner  at  Penaacola.  The  charge  was  of  such 
a  serious  nature  that  no  one  anticipated  the  abiUty  of  the  defendant 
to  give  bond,  which  in  fact  he  never  did.  The  Marianna  jail  was  not 
in  condition  to  accommodate  the  defendant  in  a  suitable  manner;  and, 
as  the  defendant  would  be  required  to  be  brought  to  Fensacola  for 
trial  in  any  event,  the  government  was  in  fact  a  gainer  by  the  trans- 
action. The  marshal  had  no  discretion  in  the  premises,  nor  is  it  sug- 
gested that  he  connived  at  this  method  of  prosecuting  the  defendant. 
He  had  nothing  to  gain,  and,  under  the  circumstances,  should  cer- 
tainly be  recompensed  for  the  large  expense  he  has  been  to  in  the 
premises. 

Item  17,  Schedule  A :  This  item  represents  fees  earned  by  a  dep- 
uty to  whom  a  warrant  was  delivered  by  the  commissioner,  and 
who  effected  the  arrest  of  the  defendant  at  a  place  which  was  nearer 
to  the  residence  of  another  deputy;  the  department  contending  Hat 
the  warrant  should  have  been  mailed  to  the  other  deputy.  Ttiis  con- 
tention seems  frivolous  and  unfounded  in  law.  The  deputy  was 
handed  the  warrant  by  the  commissioner.  He  is  not  presumed  to 
have  had  at  that  time  any  knowledge  of  the  esact  whereabouts  of  the 
defendant,  and,  if  he  effects  an  arrest,  under  the  warrant,  he  is  enti- 
tled, under  paragraph  25,  §  829,  Rev.  St.,  to  his  mileage,  computed 
according  to  the  language  of  said  paragraph,  which  reads,  "Fw  travel 
in  going  only,  to  serve  any  process,  *  *  •  six  cents  a  mile,  to 
be  computed  from  the  place  where  the  process  is  returned  to  the  place 
of  service."  Thus  it  will  appear  that  it  was  immaterial  to  the  gov- 
ernment, so  far  as  concerns  the  amount  of  fees  earned,  what  deputy 
effected  the  service. 

Item  18,  Schedule  A:  The  same  facts  exist  relative  to  this  item 
as  in  item  15,  and  the  same  rule  of  law  applies. 

Schedule  B:  Nothing  is  developed  by  the  facts  in  these  items  that 
calls  for  the  further  consideration  of  the  court  This  question  was 
fully  decided  in  the  opinion  on  the  demurrer.  Puleston  v.  U.  8.,  86 
Fed.  570. 

Items  1,  6  to  14,  inclusive,  Schedule  C,  have  been  fully  decided  on 
the  demurrer. 

Items  2  to  5,  inclusive.  Schedule  C:  These  items  represent  fees 
for  committing  defendants  in  instances  where  the  clerk  had  issued  a 
commitment  under  an  order  entered  in  the  minutes  to  that  effect,  and 
was  delivered  to  the  marshal  for  service.  The  defendants  had  been 
committed  previously,  to  await  trial,  but  these  commitments  were 
issued  after  conviction,  but  before  sentence.  It  is  no  defense  that 
the  writs  may  not  have  been  necessary.  The  marshal  cannot  disre- 
gard the  process  or  order  of  the  court,  even  though  they  are  super 
flnous,  but  must  execute  such  as  are  issued  to  him  in  the  ordinary 
practice,  for  which  he  is  entitled  to  the  ordinary  fee.  Opinion  of 
May  16,  1840.  3  Op.  536;  Cousar's  Dig.  p.  78,  item  2.  In  U.  S.  v. 
Donahower,  29  C.  0.  A.  342,  86  Fed.  547,  the  court  says: 

"The  seventh  assignment  of  errors  covers  finding  11  ot  the  findings  of  the 
circuit  court,  and  is  (or  the  service  of  a  bench  warrant  on  a  person  then  in  the 
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custody  of  the  United  States  marslial.  The  allowance  of  thla  Item,  amounting 
to  92,  by  the  drcnlt  cotirt,  we  think  should  be  sustained.  The  warrant  was 
Issued  by  the  court.  The  marshal  was  bound  to  serve  It,  and  was  entitled 
to  the  fee  charged  for  the  service." 

All  items  in  Schedule  D  have  been  fully  passed  upon  on  demurrer. 

Schedule  E,  item  1,  arose  through  a  mistake  of  the  accounting 
o£Bcer  of  the  treasury,  and  hence  should  be  allowed. 

Item  2,  Schedule  E :  This  item  is  for  a  per  diem  before  a  commis- 
sioner on  a  hearing  on  criminal  charge.  Disallowed  because  the 
marshal  had  charged  a  per  diem  in  the  circuit  court  on  the  same  day. 
Id  U.  8.  V.  McMahon,  164  U.  8.  81, 17  Sup.  Ot.  28,  the  court  says: 

"But,  where  a  marshal  attends  examination  before  two  different  commis- 
sioners on  the  same  day,  we  think  he  is  entitled  to  his  fee  of  $2  for  the  at- 
tendance before  each  commissioner.  In  the  case  of  V.  8.  v.  Erwin,  147  T7. 
S.  685,  13  Sup.  Ct.  443,  we  held  that  a  district  attorney  was  entitled  to  charge 
a  per  diem  for  services  before  a  commissioner  upon  the  same  day  that  he  was 
allowed  a  per  diem  for  attendance  upon  the  court,  and  the  argument  controUlog 
our  opinion  In  that  case  Is  equally  applicable  here.  It  la  true  that  In  that 
case  the  charge  was  for  attending  before  the  court  and  before  a  single  com- 
missioner upon  the  same  day;  but  where  the  officer  attends  before  two  or 
more  commissioners,  who  may  hold  their  sessions  at  a  distance  from  each 
other,  we  see  no  reason  why  he  should  not  be  entitled  to  his  fee  In  the 
case  of  eadi  commissioner." 

I^e  court  in  this  case  held  that  the  principle  applicable  to  the  allow- 
ance of  double  per  diem  to  district  attorneys  is  "equally  applicable" 
to  the  allowance  of  a  double  per  diem  to  the  marshal;  and  in  this 
case  the  court  went  even  farther  than  the  contention  here,  in  allow- 
ing the  marshal  not  only  a  per  diem  for  attendance  on  court  and  a 
commissioner,  but  that  he  was  entitled  to  a  per  diem  in  two  commis- 
sioners' courts  on  the  same  day.  This  decision  has  been  rendered 
since  this  disallowance,  and  the  department  did  not  have  this  author- 
ity to  follow.  There  can  be  no  question,  under  this  decision,  as  to 
its  propriety. 

Item  3,  Schedule  E :  This  item  involves  the  question  as  to  whether 
a  deputy  is  entitled  to  a  per  diem  for  attendance  before  a  commis- 
sioner as  for  a  hearing,  when  the  case  was  set  for  trial  on  that  day, 
but  the  defendant  failed  to  appear,  and  his  bond  wa«  estreated,  and 
an  attachment  issued.  "A  hearing  on  a  question  of  admission  to 
bail,  or  on  a  motion  to  adjourn,  or  on  arraignment  or  commitment, 
constitutes  a  'hearing  and  deciding,'  for  the  attendance  upon  which 
the  marshal  is  entitled  to  a  fee."  Kinney  v.  D.  8.,  54  Fed.  313.  The 
circumstance  that  the  accused  did  not  appear,  and  was  in  default, 
did  not  defeat  the  right  fo  charge  this  fee.  The  deputy  was  re- 
quired to  attend,  supposing,  as  he  had  a  right  to,  that  the  defendant 
would  appear  as  he  had  obligated  himself  to  do;  and  the  commis- 
sioner's court  was  open  in  order  to  determine  the  question  of  default. 
This  was  necessary,  and  thereupon,  and  bv  virtue  of  such  determina- 
tion, the  case  was  continued,  and  an  attachment  issued.  This  seems 
such  a  hearing  as  the  statute  contemplates. 

Schedule  F:  The  questions  here  involved  hare  been  fully  passed 
upon  on  the  demurrer. 

Schedule  Q:  For  discharging  defendants  on  temporary  bond. 
"The  marshal  is  entitled  to  charge  for  release  on  bail  before  the  com- 
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missioner,  where  sncb  release  inToIves  the  taking  of  a  bail  bond." 
Kinney  v.  U.  S.,  54  Fed.  313.  Paragraph  19,  §  829,  Rev.  St,  allows 
the  marshal,  "for  every  commitment  or  discharge  of  a  prisoner,  fifty 
cents."  It  appears  in  this  schedule  that  each  discharge  waa  npon 
a  new  and  separate  bail  bond,  and  hence  a  correct  charge. 

Schedule  H:  The  questions  here  involved  hate  been  fully  passed 
upon  on  the  demurrer. 

Schedule  I:  The  questions  here  involved  have  been  fully  passed 
upon  on  the  demurrer. 

Schedule  J :  This  schedule  includes  a  number  of  items  represent- 
ing all  the  fees  earned  in  four  criminal  prosecutions,  and  were  dis- 
allowed by  the  accounting  ofScers  as  unnecessary  and  excessive.  It 
is  shown  by  the  evidence  that  after  the  issuance  of  the  warrants,  and 
before  the  arrest,  the  defendants  attended  before  the  same  commis- 
sioner as  witnesses  in  other  cases;  but  the  deputy  to  whom  the  war- 
rants had  been  issued  did  not  have  the  same  in  his  possession  at  the 
time  the  said  persons  attended  as  witnesses,  and  hence  no  legal  ar- 
rest could  have  been  effected.  The  mere  fact  that  after  the  issuance 
of  the  warrants  the  defendants  attended  before  the  commissioner  as 
witnesses  would  not  authorize  either  the  commissioner  or  the  deputy 
to  arrest  them  without  duly-issued  process,  which  the  deputy  did  not 
then  have.  It  seems  clear  that  this  fact  alone,  without  the  showing 
of  some  bad  faith  on  the  part  of  the  marshal  or  his  deputy,  would 
not  defeat  this  claim  toi*  fees.  There  is  no  legal  right  for  the  ac- 
counting ofiicers  to  determine  in  such  a  summary  manner  whether 
services  are  unnecessary  and  excessive  The  services  were  actually 
rendered,  at  a  large  expense  to  the  marshal,  and  the  court  has  ap- 
proved his  accounts  therefor. 

Schedule  K :  This  schedule  represents  items  which  were  suspended 
for  explanations,  but  after  full  explanation  by  the  marshal  th^ 
were  neglected  by  the  treasury,  and  have  never  been  paid.  Under 
paragraph  20,  §  829,  Bev.  St.,  the  marshal  is  entitled  to  10  cents 
per  mile  for  transportation  of  guard.  The  items  therefor  appear 
correct. 

Schedule  L:  The  questions  here  involved  have  been  fully  passed 
upon  on  demurrer.     The  same  is  true  of  Schedule  M. 

Schedule  N:  This  schedule  represents  certain  sums  disbursed  to 
bailiffs  employed  underi  specific  order  of  the  circuit  and  district 
courts,  sitting  in  the  same  room,  and  presided  over  by  the  same  judge. 
All  amounts  in  excess  of  that  paid  to  three  bailiffs  were  disallowed. 
Section  715,  Rev.  St.,  reads: 

"Tbe  circuit  and  district  courts  may  appoint  criers  for  their  court,   •   •  • 

and  tbe  marshals  may  appoint  such  number  of  persons,  not  exceeding  five,  as 
the  judges  of  their  respective  courts  may  determine,  to  attend  upon  the  grand 
and  other  Juries,  and  for  other  necessary  puiposes,  who  shall  be  aHowed  for 
their  services  the  sum  of  two  dollars  per  day,  to  be  paid  by  and  Included  in 
the  accounts  of  the  marshal,  ont  of  any  money  of  the  United  States  in  Ills 
hands.  Such  compensation  shall  be  paid  only  for  actual  attendance,  and, 
when  both  courts  are  in  session  at  the  same  time,  only  for  attendance  on  one 
court." 

The  sundry  civil  appropriation  act  (August  18,  1894)  provides, 
"For  pay  of  bailiffs  and  criers,  not  exceeding  three  bailifla  and  one 
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crier  in  each  court,  •  •  •  $150,000 ;"  and  the  acts  of  March  2, 
1895,  and  June  11,  1896  (sundry  piyil  appropriation  acts),  have  ex- 
actly the  same  wording  relative  to  the  employment  of  bailiflfs.  It 
thus  appears  that  this  proviso  is  attached  to  each  appropriation  bill. 
Does  Uiis  lead  to  the  conclusion  that  congress  intended  to  give  this 
the  general  effect  of  a  law?  If  so,  then  why  the  yearly  repetition? 
Its  insertion  in  these  acts  only  gives  it  the  effect  of  a  proviso,  and  it 
clearly  can  have  no  effect  aa  general  legislation,  within  the  meaning 
at  the  language  of  the  court  in  U.  S.  v.  Ewing,  supra: 

"In  the  case  under  consideration,  If  the  proviso  had  been  simply  that  com- 
missioners should  not  be  entitled  to  any  docket  fee,  we  should  have  little 
doubt  that  it  would  be  held  as  applying  only  to  the  $60,000  appropriated  in  the 
bill." 

The  general  provision  of  law,  which  stands  unrepealed  by  this  pro- ' 
viso  in  the  appropriation  bill,  makes  the  employment  of  five  bailiffs 
legal.  There  is  a  concluding  fact  relative  to  this  item  which  has 
been  overlooked  by  the  government.  The  language  of  the  act  re- 
fers "each  court,"  and  when,  incidentally,  the  business  of  both  courts 
is  crowded  upon  one  judge,  it  does  not  follow  that  the  work  is  there- 
fore thrown  upon  one  set  of  three  bailiffs.  The  marshal  is  entitled 
in  such  instances  to  three  bailiffs  in  each  court,  and,  as  there  were 
only  five  for  which  he  claims  compensation  in  his  account,  he  has  con- 
fined himself  to  the  number  prescribed  by  this  proviso.  There  is  no 
contention  that  he  did  not  comply  with  the  law  relative  to  their  ap- 
pointment. But,  on  the  other  hand,  the  employment  was  under  the 
express  order  of  the  court,  requiring  this  number,  and  was  made  only 
after  the  court  had  found  that  the  business  then  before  it  could  not 
be  dispatched  economically  or  satisfactorily  without  the  assistance 
of  five  bailiffs,  distributed  with  regard  to  the  relative  business  of  the 
two  courts. 

The  answer  admits  that  this  court  approved  each  of  the  said  items 
in  the  current  quarterly  accounts  as  presented,  and  which  now  form 
part  of  the  files  and  records  of  this  court;  and,  as  such  order  is  prima 
facie  evidence  of  their  correctness,  in  the  absence  of  clear  and  un- 
equivocal proof  of  mistake  on  the  part  of  the  court,  it  should  be  con- 
clusive. U.  S.  V.  Jones,  184  U.  S.  483,  10  Sup.  Ct  615;  Kinney  v. 
U.  S.,  54  Fed.  313. 

A  further  finding  of  facts  is,  in  my  judgment,  deemed  unuecessaiy, 
owing  to  the  complete  stipulation,  covering  all  matters  relative  to  the 
items  in  controversy;  and  a  judgment  for  the  petitioner  may  be  en- 
tered for  the  amount  claimed,  after  deducting  the  several  amounts 
admitted  in  the  replication  to  have  been  paid. 
88F.-C2 
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DRBYBR  ▼.  PBASB. 
(Circuit  Court,  N.  D.  IlllnolB.    July  26, 188S.) 

L   HABBAA   OoRPUB— CONSTITUTIONALITT  OP  SlATOTB. 

When  the  constitutionality  of  a  state  statute  has  already  been  anstalned 
by  the  state  courts,  a  prisoner  arrested  by  virtue  of  such  statute  has  a 
right  to  hare  its  Talidity  under  the  federal  constitution  passed  upon  by 
the  federal  courts  In  a  habeas  corpus  proceeding. 

>.  InsoLVBNT  Banks— Rbcbitino  Dbposits— Bhbbzzlbmbkt. 

The  act  of  Illinois,  proTldIng  that  any  banker  receiving  a  deposit  after 
Insolvency  shall  be  guilty  of  embezzlement,  does  not  deprive  any  person 
of  liberty  or  property  without  due  process  of  law,  or  deny  any  person  the 
equal  protection  of  ttte  law.  In  violation  of  Fourteenth  Const  Amend.  U. 
8.  »1. 

Moran,  Krans  &  Mayer,  for  petitioner. 

O.  8.  Deneen  and  A.  C.  Barnes,  for  respondent. 

SHOWALTEE,  Circuit  Judge.  The  petitioner,  Edward  S.  Dreyer, 
together  with  one  Bobert  Berger,  was  formerly  engaged  in  the  busi- 
ness of  banking  in  Chicago.  He  is  produced  here  by  the  respondent, 
the  sheriff  of  the  county,  in  obedience  to  a  writ  of  liabeas  corpus.  He 
was  held  by  the  sheriff  to  answer  an  indictment  agaimt  himself  and 
■aid  Berger  framed  on  the  following  statute  of  the  state: 

"Be  it  enacted  by  the  people  of  the  state  of  IlUnois,  represented  In  the  general 
assembly,  that  If  any  banker  or  broker  or  person  qr  persons  doing  m  Imnking 
business,  or  any  officer  of  any  banking  company  or  Incorporated  bank  doing 
business  In  this  state,  shall  receive  from  any  person  or  persons,  firm,  company 
or  corporation,  or  from  any  agent  thereof,  not  Indebted  to  said  banker,  broker, 
banking  company  or  Incorporated  bank,  any  money,  check,  draft,  bill  of  ex- 
change, stocks,  bonds  or  other  valuable  thing  which  Is  transferable  by  de- 
livery, when,  at  the  time  of  receiving  such  deposit,  said  banker,  broker, 
banking  company  or  Incorporated  bank  is  insolvent,  whereby  the  deposit  so 
made  shall  be  lost  to  the  depositor,  said  banker,  broker  or  officer  so  receiving 
said  deposit  shall  be  deemed  guilty  of  embezzlement,  ,and  upon  conviction 
diereof  shall  be  fined  In  a  sum  double  the  amount  of  the  sum  so  embezzled 
and  fraudulently  taken,  and  in  addition  thereto  may  be  Imprlaoned  In  the 
state  penitentiary  not  less  than  one  nor  more  than  three  years.  The  failure, 
suspension  or  Involuntary  liquidation  of  the  banker,  broker,  banking  company 
or  Incorporated  bank  within  thirty  days  from  and'  after  the  time  of  receiving 
such  deposit  shall  be  prima  facie  evidence  of  an  Intent  to  defraud,  on  the 
ptxt  of  such  ba;iker,  broker  or  officer  of  such  banking  company  or  Incorporat- 
ed bank."    Laws  187»,  p.  IIS. 

It  is  insisted  on  behalf  of  the  petitioner  that  this  statute  is  void,  as 
against  that  portion  of  the  first  section  of  the  fourteenth  amendmoit 
to  the  national  constitution  which  declares  that  no  state  shall  "deprive 
any  person  of  *  *  *  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  tt  is  contended  by  the  state  that  the  proceeding  in  this 
oonrt  is  premature,  and  that  the  petitioner  should  be  remanded  with- 
out inquiry  here  into  the  validity  of  the  statute.  Clearly,  if  the  statute 
be  onconstitutional,  as  claimed,  the  petitioner  is  unlav^lly  hdd,  and 
should  be  discharged.  If  the  validity  of  the  statute  were  an  open 
qoestion  in  the  courts  of  Illinois,  then  this  court  wonld,  under  the  rol- 
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inga  of  the  snprane  coart  of  the  United  States,  be  excused  from  con- 
sideration of  the  question  at  this  time.  Bat  the  supreme  court  of 
niinois  in  Meadowcroft  v.  People,  163  111.  56,  45  N.  E.  308,  declared 
this  law  constitutional  and  yalid.  The  question  in  the  courts  of  the 
state  is  therefore  foreclosed.  In  Crowley  v.  Christenson,  137  U.  S. 
86, 11  Sup.  Ct.  13,  Christenson  had  been  arrested  by  the  chief  of  police 
of  Ban  Francisco  on  a  warrant  issued  by  the  police  court  of  that  mu- 
nicipality for  violation  of  an  ordinance  with  respect  to  the  sale  of 
liquora  He  applied  to  the  supreme  court  of  California  to  be  dis- 
charged from  imprisonment,  on  the  ground  that  said  ordinance  was 
unconstitutional  and  void.  Hiat  court  ruled  against  him,  declaring 
the  ordinance  constitutional  and  valid.  He  was  again  arrested  upon 
a  similar  complaint  for  a  violation  of  the  same  ordinance.  After  the 
decision  by  the  supreme  court  of  California,  and  as  a  means  of  relief 
from  the  second  arrest,  he  applied  for  a  writ  of  liabeas  corpus  to  the 
circuit  court  of  the  United  States  for  the  Northern  District  of  Califor- 
nia. The  jn^e  holding  that  court  granted  the  writ,  and,  being  of 
opinion  that  the  ordinance  in  question  was  in  violation  of  the  constitu- 
tion of  the  United  States,  discharged  the  prisoner.  From  this  order 
of  discharge  an  appeal  was  taken  to  the  supreme  court  of  the  United 
States,  and  that  court  entertained  the  appeal,  and  passed  upon  the 
question  as  to  the  constitutionality  of  the  ordinance.  Baker  v.  Qtice,  169 
U.  S.  286, 18  Sup.  Ct  323,  was  also  an  appeal  in  a  habeas  corpus  case, 
but  there  the  supreme  court  of  the  United  States  refused  to  consider 
the  constitutionality  of  the  statute  upon  which  Qrice  had  been  indicted, 
on  the  ground  that  this  question  was  still  open  in  the  courts  of  Texas, 
from  one  of  the  districts  of  which  state  the  appeal  had  been  taken.  In 
other  words,  the  ruling  of  the  district  judge  in  Texas  was  reversed, 
with  the  direction  that  the  prisoner  be  remanded,  merely  because,  in 
the  judgment  of  the  supreme  court  of  the  United  States,  tiie  considera- 
tion of  the  question  was  premature  in  the  federal  courts.  I  under-. 
stand  the  California  case  to  be  a  precedent  for  the  position  taken  by 
this  petitioner  that  this  court  cannot  be  excused  from  considering  the 
constitutionality  of  the  statute  here  in  question,  since  the  supreme 
court  of  the  state  has  already  passed  upon  the  point  In  view  of 
Crowley  t.  Christenson,  and  of  the  absence  of  any  holding  by  the 
supreme  court  of  the  United  States  that  a  federal  judge  may  decline  to 
entertain  a  proceeding  of  this  kind  under  such  circumstances,  I  think 
the  merits  of  the  present  application  must  he  considered. 

Where  a  banker,  being  in  fact  insolvent,  but  still  pretending. 
Bolv^icy,  receives  money  as  a  deposit  from  one  who,  in  making  such 
deposit.  Is  misled  by  the  pretense  of  solvency,  and  such  banker  is 
afterwards  prevented  by  such  insolvency  from  repayment  on  d«nand, 
and  fails  or  suspends,  so  that  repayment  on  demand  is  lost  to  the  de- 
positor,— where,  in  other  words,  a  banker  obtains  money  on  the  false 
pretense  of  solvency,  and  by  the  want  of  such  solvency  repayment 
on  demand  is  lost  to  the  depositor, — ^the  offense  appears  to  be  complete. 
Failure  or  inability,  through  insolvency  to  pay  on  demand,  does  not 
make  the  ofFense.  Such  default  must  result  from  the  undisclosed  in- 
solvency.    Hie  depositor  must  be  deprived  of  something  of  value  as 
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the  consequence  of  the  false  pretense  of  solvency,  in  order  to  make 
out  the  offense.  Nor  does  this  false  pretense,  as  a  means  efficient  to 
secure  the  deposit,  constitute  the  offense.  The  loss  must  result. 
Both  the  pretense,  as  the  efScient  antecedent  to  the  deposit,  and  result- 
ant loss,  must  concur.  No  banker  who  heeds  this  law  can  be  thereby  de- 
prived either  of  any  liberty  or  any  property-  right  which  was  necessary 
or  incidental  to  his  business  as  a  banker.  But  for  this  law  he,  being  in- 
solvent, might  have  taken  deposits  with  impunity,  so  far  as  concerned 
any  criminal  sanction,  bnt  not  as  a  matter  of  personal  prerogative  or 
property  right  He  had  no  such  right  or  liberty.  What  a  man  may 
do  as  of  right  inherent  in  himself,  or  as  a  property  owner,  or  as  one 
free  to  contract  or  carry  on  business,  is  one  thing;  what  he  may  do  as 
being  unrestricted  by  any  inhibitory  punitive  law  is  another.  A  stat- 
ute which  forbids  a  banker,  being  insolvent,  from  taking  a  deposit  cm 
the  pretense  of  solvency,  does  not,  in  my  judgment,  deprive  him  (tf 
any  liberty  or  property  right  guarantied  by  the  national  conatitation. 

The  cases  cited  on  the  argument  concern  laws  which  could  be  valid 
only  as  referred  to  the  police  power  of  the  legislature.  They  were 
cases  in  which  a  liberty  or  property  rig^t,  otiierwise  clearly  appertain- 
ing to  individuals  constituting  a  particular  class,  is  annulled  or  ex- 
tinguished by  legislative  enactment,  in  the  interest  of  the  public.  The 
right,  for  instance,  to  build  or  maintain  a  wooden  house  on  a  city  lot, 
to  keep  fires  going  continuously  night  and  day  in  certain  industries,  to 
store  materieds  possibly  dangerous  within  specified  territory,  to  make 
unrestricted  sales  of  certain  kinds  of  merclmndise,  etc., — these  right* 
exist  afiSrmatively  and  of  course,  until  annulled  by  positive  law  pursu- 
ant to  the  police  power.  The  question  for  a  court  in  such  cases  is 
whether  or  not  the  enactment,  in  view  of  its  subject-matter  and  the 
uniformity  of  its  operation  by  force  of  a  classification  which  is  ger- 
mane and  appropriate,  has  that  relation  to  the  public  welfare  which 
brings  it  within  the  police  power  of  the  legislature.  What  may  be 
called,  in  strictness,  a  police  enactment,  may  be  thought  of,  on  the 
one  hand,  as  supplanting  constitutional  guaranties,  or,  on  the  other,  as 
a  limitation  on  liberty  or  property  right  first  promulgated  by  the  1^8- 
lature  in  making  said  enactment,  but  latent  up  to  that  time.  In  o^er 
words,  personal  liberty  and  the  rights  of  property  are,  in  a  certain 
measure,  subject  to  the  police  power  of  the  state.  But  why  refer  to 
or  discuss  the  police  power  in  connection  with  a  statute  which  pro- 
hibits conduct  in  itself  essentially  unfair  and  fraudulent, — conduct 
which  could  not  be  justified  as  within  the  prerogative  of  any  man, 
either  in  his  character  as  property  owner  or  as  man  of  business  free 
to  deal  fairly  with  others  in  his  own  interests? 

Counsel  argue  that  conduct  such  as  that  set  forth  in  this  indictment 
would  not  be  deemed  even  tortious  in  a  civil  action.  American 
Trust  &  Sav.  Bank  v.  Oueder  &  Paeschke  Mfg.  Co.,  150  HI.  336,  37 
N.  E.  227,  seems  to  imply  the  contrary.  But,  whatever  may  be  the 
sense  of  this  decision,  if  the  taking  of  a  deposit  by  an  faisolvent 
banker  from  an  unwary  depositor,  and  a  subsequent  loss  resulting  from 
such  insolvency,  be  not  actionable  as  a  tort,  tiie  reason  would  be  tbe 
want  of  care  on  the  part  of  the  depositor  himselt     No  commendation 
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or  approval  of  the  conduct  of  such  insolvent  is  to  be  implied.  Hold- 
ing such  a  transaction  by  a  civil  court  to  be  a  mere  contract  of  loan,  not 
procured  by  actionable  fraud,  would  not  mean  that  the  insolvent 
banker  had  a  right  guarantied  by  the  national  constitution,  add  proof 
against  inhibitory  state  legislation,  to  take  deposits,  on  the  pretense 
of  solvency,  from  any  person  too  negligent  of  his  own  interest  to  make 
careful  and  specific  inquiry. 

It  is  suggested  that  a  banker  who  did  not  know  himself  to  be 
insolvent  might  be  convicted  under  this  act.  I  do  not  see  how  the 
right  of  an  insolvent  banker  to  take  money  as  a  deposit  can  be 
grounded  on  his  ignorance  of  his  own  insolvency,  so  that  such  right 
will  fall  within  the  guaranty  of  the  fourteenth  amendment  touch- 
ing liberty  or  property  as  against  inhibitory  state  legislation.  On 
the  other  hand,  cases  such  as  Com.  v.  White,  11  Allen,  264,  are 
against  the  proposition  that  what  may  be  called  positive  guilty 
knowledge  is  necessary  to  make  the  criminal  offense.  The  pretense 
of  solvency,  or,  putting  it  in  another  way,  the  appearance  or  seem- 
ing to  the  depositor  that  the  banker  knows  himself  to  be  solvent, 
is  the  efQcient  cause  of  the  deposit.  A  banking  business,  in  strict- 
ness, cannot  be  carried  on  if  the  banker  be  insolvent.  The  assump- 
tion of  solvency  seems  a  necessary  antecedent  to  any  deposit  in 
the  usual  course  of  business.  A  depositor  merely  in  his  character 
as  depositor  parts  with  his  money,  not  for  profit  in  the  way  of  in- 
terest, but  simply  upon  the  assurance  that  he  can  have  it  again  on 
demand,  in  portions  and  at  times  to  suit  his  convenience  or  inclina- 
tion. From  the  standpoint  of  a  depositor,  the  banking  business  is 
sui  generis.  A  depositor  in  making  a  deposit  does  not  think  of  him- 
self as  a  lender  driving  a  bargain  in  the  way  of  Interest  with  a  bor- 
rower, or  as  a  merchant  selling  on  credit,-  or  as  one  making  a  deal 
or  contract  of  some  sort  for  profit.  Without  inquiry  and  as  a  mat- 
ter of  course  he  assumes  the  solvency  of  his  bank,  leaves  his  money, 
and  goes  his  way.  The  proposition  that  the  insolvent  banker  who 
takes  a  deposit  is  discriminated  against,  since  any  other  insolvent 
may  borrow  with  impunity,  is  hardly  sound.  The  legislature  might, 
so  far  as  I  can  see,  prohibit  by  punitive  enactment  any  insolvent 
from  borrowing  money,  to  the  loss  or  injury  of  the  lender,  by  using 
for  that  purpose  the  false  pretense  of  solvency.  The  legislature 
could  hardly  prevent  any  insolvent  from  borrowing  money  when 
neither  the  false  pretense  of  solvency  nor  any  other  false  pretense 
is  made  nse  of.  The  present  statute  is  applicable  to  persons  en- 
gaged in  the  business  of  banking, — a  business  which,  from  the  stand- 
point of  one  about  to  deposit  money,  seems  to  make  on  its  own 
behalf  the  direct  assertion  of  solvency. 

The  law  here  in  question  is  applicable  to  any  person  whose  con- 
duct falls  within  the  definition  of  the  offense.  How  wide  or  how 
narrow  that  definition  shall  be  is  a  question  for  the  legislature.  So 
far  as  the  legislative  power  of  a  state  is  concerned,  constitutions  are 
not  grants,  but  limitations.  So  long  as  no  constitutional  limitation  is 
invaded,  the  legislature  may  make  whatever  law  it  pleases.  I  am 
not  able  to  say  that  taking  money  as  a  deposit  by  an  insolvent  bank- 
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er  under  pretense  of  solvency  is  a  right  guarantied  by  the  fourteenth 
amendment  A  law  which  makes  the  obtaining  money  by  false  pre- 
tenses a  crime  would  hardly  be  invalid  on  the  ground  that  a  per- 
son using  the  same  pretenses,  but  failing  to  obtain  and  appropriate 
money  or  property  thereby,  would  not  be  punishable.  The  circum- 
stance that,  by  the  terms  of  the  statute  in  question,  the  repayment 
on  demand  must  be  lost  to  the  depositor  in  order  to  make  the  of- 
fense, is  not  a  valid  objection.  Nor  as  long  as  any  person  whose 
conduct  falls  within  the  definition  of  the  offense  is  liable  to  the  pen- 
alty prescribed  do  I  see  that  the  equal  protection  of  the  laws  is 
denied.  The  entire  act  is  entitled  an  "Act  for  the  protection  of 
bank  depositors."  The  offense  in  question  is  created  by  the  first 
section.  It  is  a  limitation  on  this  offense  that  the  depositor  must 
not  at  the  time  be  himself  indebted  to  the  bank.  The  offense  is 
against  the  state.  The  section  gives  no  right  of  any  kind  to,  nor 
does  it  create  any  liability  on  the  part  of,  any  depositor,  whether 
he  be  indebted  to  the  bank  or  otherwise.  Bat,  as  it  seems  to  me, 
the  question  whether  or  not  a  criminal  statute  denies  the  equal  pro- 
tection of  the  laws  is  properly  available  to  one  who  finds  himself 
amenable  to  such  statute  (Budd  v.  State,  3  Humph.  492),  and  who 
himself,  as  he  conceives,  is  thereby  denied  the  equal  protection  of 
the  laws.  The  penalty  of  the  statute  here  in  question  goes  with- 
ont  discrimination  against  any  person  whose  conduct  falls  within 
the  definition  of  the  offense. 

As  concerns  the  last  sentence  of  the  section,  I  do  not  think  an/ 
question  can  properly  arise  in  this  proceeding.  The  state  is  not 
obliged  to  make  use  of — and  may  not  choose  or  be  able  to  use — 
the  rale  of  evidence  there  defined.  That  it  will  be  able  to  make 
out  a  case,  or  what  evidence  the  prosecuting  attorney  will  intro- 
duce, cannot  now  be  known.  So  far  as  is  shown  here,  there  may 
have  been  no  suspension  of  the  banking  business  by  this  petitioner 
and  his  partner  until  after  the  30  days,  or  such  suspension  may  have 
occurred  on  the  same  day  when  the  deposit  alleged  in  the  indict- 
ment was  made.  At  all  events,  it  does  not  appear  that  the  rule  of 
evidence  in  question  has  anything  to  do  with  the  detention  now 
complained  of.  I  think  the  writ  should  be  discharged,  and  the  pe- 
titioner remanded  to  the  custody  of  the  sheriff;  and  it  is  so  ordered. 
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THE  CARRIB.t 

(Diatrict  Conrt,  B.  D.  Virginia.    January  26,  1883.) 

BALTAaK — CompkksaTion, 

A  steamer,  ti«avily  laden,  saddenly  sprung  a  leak,  and  quickly  filled. 
In  the  narrow  channel  of  ttie  James  river.  She  was  hastily  abandoned 
by  her  master  and  crew,  without  casting  anchor  or  setting  lights,  and 
settled  lightly  on  the  bottom,  where  she  was  liable  to  be  run  Into  by 
■eTeral  large  ocean  steamers  which  were  due  to  pass  the  following  night 
At  her  master's  request,  a  steam  yacht  went  to  her  rescue,  and  In  the 
course  of  two  or  three  hours  towed  her  to  a  wharf,  fleidv  that  this  was 
a  salvage  service,  for  which  $600  should  be  awarded  oh  a  salved  v^Iue  of 
»2,400. 

This  was  a  libel  in  rem  filed  bj  J.  L.  Schoolcraft  against  the  steamer 
CSarrie  and  cargo,  to  recover  salvage.  On  the  afternoon  of  December 
15,  1882,  the  Carrie,  which  was  coming  op  the  James  river  heavily 
laden,  bound  for  Petersburg,  sprang  a  teak,  and  suddenly  began  to 
sink  while  in  the  vicinity  of  Blair's  wharf.  Her  master  and  crew 
hurriedly  left  her  in  a  small  boat,  and,  some  time  later,  wet,  chilled, 
and  exhausted,  reached  a  schooner  in  the  river.  They  had  had  no 
time  to  cast  an  anchor  or  put  up  anchor  lights.  The  boat  sank  in 
the  channel,  grounding  slightly  in  deep  water,  where  she  was  liable 
to  be  run  into  by  large  steamers,  several  of  which  were  due  to  pass 
during  the  night  Soon  after  the  disaster,  the  yacht  Mary  arrived  in 
the  vicinity,  and,  in  answer  to  a  signal,  went  alongside  the  schooner 
on  which  the  master  and  crew  of  the  Oarrie  had  taken  refuge.  At 
the  master's  request,  she  first  put  himself  and  the  crew  ashore  at 
Blair's  wharf,  and  then  went  to  the  Carrie,  which  she  succeeded  in 
towing  to  the  same  point  in  the  course  of  two  or  three  hours.  The 
master  then  resumed  control  of  her. 

Jackson  &  Sands,  for  libelant. 
Chas.  S.  Stringfellow,  for  respondent. 

HUGHES,  District  Judge.  This  is  plainly  a  case  of  salvage,  and 
a  case  for  a  liberal  salvage  reward.  The  Carrie  was  in  a  helpless 
condition;  her  own  crew  powerless  to  save  her,  and  hopeless  of  doing 
so.  Her  master  called  upon  the  owner  of  the  Mary  to  undertake  the 
rescue  of  his  vessel,  and  spoke  of  50  or  75  per  cent,  of  the  value  raised 
as  the  probable  reward.  The  fact  that  no  anchor  was  thrown  out, 
and  no  light  put  up,  conclusively  evidenced  abandonment.  It  can 
hardly  be  said  that  in  a  case  of  abandonment  in  a  river,  with  the  land 
of  each  shore  in  sight,  there  was  no  animus  recuperandi.  But,  if 
this  like  abandonment  had  occurred  on  the  high  seas,  the  case  would 
have  been  one  of  absolute  derelict.  The  vessel  was  in  imminent  peril. 
She  was  likely  either  to  sink,  and  to  be  crushed  on  the  bottom  by  the 
powerful  steamers  soon  to  pass  up  and  down,  or,  if  she  had  continued 
afloat,  she  was  liable  to  be  collided  with  and  sunk  by  the  same  great 

1  This  case  has  been  heretofore  reported  In  5  Hughes,  446,  and  Is  now  psb- 
Ushed  In  this  series,  so  as  to  Include  therein  all  circuit  and  district  court 
cams  elsewhere  reported  which  have  been  Inadvertentlj  omitted  from  Om 
Federal  Reporter  or  the  Federal  Cases. 
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Tessels.  The  mere  fact  that  the  work  of  saving  occupied  the  Mary 
only  two  or  three  hoars  does  not  materially  affect  the  case.  In  the 
case  of  The  Blackwall,  10  Wall.  1,  where  fire  engines  from  San  Fran- 
cisco pat  out  a  fire  on  the  steamer  in  the  harbor  in  30  minotes,  the 
supreme  court  of  the  United  States  sanctioned  an  award  of  many 
thousands  of  dollars  salvage.  Really,  the  only  open  question  in  the 
case  is,  what  shall  be  the  amount  of  award?  I  consider  the  valne  of 
the  Carrie  after  she  was  delivered  at  Blair's  wharf  was  f2,400.  I 
will  give  a  decree  for  a  fourth  of  this  valne;  that  is  to  say,  for  f600. 
As  to  the  portion  of  the  cargo  that  was  saved,  I  will  give  a  decree  for 
half  its  net  value. 


TWO   HUNDRED  AND   SIXTEEN   LOADS  AND   SIX  HUNDRED  AND 
SEVENTY-BIGHT  BARRELS  OP  FERTILIZER.1 

CDlatrict  Court.  B.  D.  Virginia.    July  13,  1881.) 

Dbmurraoe— Lien  on  Caroo— Effect  of  Delitbrt. 

When  cargo  has  been  absolutely  delivered  to  the  consignee  before  aerr- 
Ice  of  process  thereon,  the  lien  for  demurrage  Is  lost 

This  was  a  libel  for  demurrage  filed  by  Thomas  K.  Jones,  master  of 
a  schooner,  against  her  cargo  of  fertilizer.  The  libel  was  filed  on  the 
day  on  which  the  delivery  of  the  cargo  to  the  consignee  was  completed, 
and  process  was  not  served  thereon  until  the  following  day. 

HUQHBS,  District  Judge.  There  is  no  doubt  that  a  cargo  may  be 
libeled  for  freight  so  long  as  it  is  on  the  vessel  or  in  custody  of  a 
wharfinger  or  warehouseman,  holding  either  actually  or  constructively 
for  the  owner  of  the  vessel.  But,  when  the  cargo  has  been  absolutely 
delivered  to  the  consignee  against  whom  the  freight  is  claimed,  the 
maritime  lien  is  lost,  and  the  jurisdiction  of  the  admiralty  court  to 
enforce  it  is  lost  with  it;  for  it  is  settled  law  that  "the  lien  of  a  ship- 
owner for  freight,  being  but  a  right  to  retain  the  goods  until  payment 
of  freight,  is  inseparably  associated  with  the  possession  of  the  goods, 
and  is  lost  by  an  unconditional  delivery  to  the  consignee."  See  the 
opinion  of  Chief  Justice  Taney  in  Bags  of  Linseed,  1  Black,  106.  The 
libel  must  be  dismissed  at  the  libelant's  costs;  and  the  derk  may 
check  upon  the  fund  in  bank  for  the  costs,  and,  after  deducting  these, 
then  in  favor  of  the  master  for  the  residue  of  the  suol 

1  Thle  case  baa  been  heretofore  reported  in  B  Hngbes,  810,  and  Is  now  pub- 
lished In  this  series,  ao  aa  to  Include  therein  all  circuit  and  district  court 
cases  elsewhere  reported  which  bave  been  inadvertently  omitted  from  tbe 
Federal  Reporter  or  tbe  Federal  Cases. 
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MEM0BANDT7M  DECISIONS. 


ABILENE  T.  FOLEY.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Febru- 
ary 25,  18970  No.  610.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas.  T.  J.  Freeman,  Wm.  Alexander,  W.  H. 
Clark,  and  W.  L.  Hall,  for  plaintifC  in  error.  W.  L.  McDonald,  for  defendant 
lo  error.    Dismissed  porsnant  to  the  twentieth  rule. 


ALABAMA  G.  S.  R.  00.  t.  CARBOLL.  (Circuit  Court  of  Appeals,  Fifth 
Circuit  June  7,  1897.)  No.  616.  In  Error  to  the  Olrcnlt  Court  of  the 
United  States  for  the  Southern  DlTlsion  of  the  Northern  District  of  Alabama. 
A.  O.  Smith  and  James  Weatherly,  for  plaintiff  In  error.  Sam.  WIU  John 
and  Richard  L.  Broolcs,  for  defendant  in  error.  Reversed  and  remanded, 
with  directions  to  dismiss  for  want  of  Jurisdiction.  A  petition  for  a  rehear- 
ing having  been  allowed,  the  opinion  was  on  June  7,  1897,  withdrawn  by 
order  of  the  court    See  28  C.  0.  A.  207,  84  Fed.  772. 


AMERICAN  CONST.  CO.  v.  PENNSYLVANIA  00.  FOR  INS.  ON  LIVES 
AND  GRANTING  ANNUTTIBS.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
April  20,  1897.)  No.  620.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  H.  Blsbee  and  0.  D.  Blaehart, 
for  appellant  J.  C.  Cooper,  for  appellee.  Dismissed  pursuant  to  the  twen- 
tieth rale. 


PRESIDENT,  ETC.,  OF  BANK  OF  KENTUCKY  t.  CITY  OF  LOUISVILIiB. 

(Circuit  Ootnt,  D.  Kentucky.    June  4,  1898.) 

No.  6.66a. 
Rem  Judioata. 

Humphrey  &  Davie,  for  complainant 
Henry  L.  Stone,  for  defendant 

Before  HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  The  bill  filed  herein  presents  the  same  questions  as 
those  already  considered  In  the  case  of  Bank  v.  Stone,  88  Fed.  383;  but  It 
relates  to  the  taxes  for  1893-94,  which  were  certified  down  by  the  state 
board  of  valuation  and  assessment  to  the  city  of  Louisville  for  collection. 
We  do  not  think  that  the  questions  differ  In  any  respect  from  those  already 
considered,  and  must  therefore  hold  that  the  city  of  Louisville  Is  eatopped 
by  the  former  judgment  between  the  bank  of  Kentucky  and  It  In  which  it 
was  held  by  the  court  of  appeals  of  Kentucky  that  the  Bank  of  Kentucky  had 
an  Irrevocable  contract  under  the  Hewitt  act  (Act  Ky.  May  17,  18S6)  for 
the  exemption  of  the  property  and  franchise  of  the  Bank  of  Kentucky  from 
any  other  taxation  than  as  therein  Imposed;  and  therefore  that  the  bank 
Is  entitled  to  the  preliminary  Injunction  against  the  collection  by  the  city 
of  Louisville  and  Its  agents  of  the  taxes  provided  in  the  revenue  act  of  No- 
vember, 1892.  The  demurrer  to  the  bill  Is  overruled,  and  tba  motion  for  an 
inJunctlOD  granted. 
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CITY  OP  CLEVELAND  y.  HAWGOOD  ft  AVERT  TRANSIT  CO.     (CIrcnH 

Court  of  Appeals,  Sixth  Circuit  May  5,  1898.)  No.  544.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  Division  of  the  Northern 
District  of  Ohio.  George  L.  Phillips  and  Miner  G.  Norton,  for  plaintiff  to 
error.  Harvey  D.  Oonlder,  for  defendant  In  error.  No  opinion.  Jodgment 
a£Srmed. 


CITY  OP  WABASHA  T.  CHICAGO,  M.  tt  ST.  P.  RT.  CO.  (Circalt  Oonrt  of 
Appeals,  Eighth  Circuit.  May  4,  1896.)  No.  790.  In  Error  to  the  (^rcnlt 
Court  of  the  United  States  for  the  District  of  Minnesota.  A.  H.  Toong  and 
Daniel  Fish,  for  plaintlfT  In  error.  H.  H.  Pleld  and  W.  H.  Norrla,  for  detand- 
ant  in  error.     Diamissed  for  want  of  Jurisdiction,  with  costa. 


CUTLER  &  WOODBtJRN  R.  CO.  ▼.  ANNISTON  NAT.  BANK.  (CirraK 
Court  of  Appeals,  Fifth  Circuit  November  23,  1896.)  No.  B48.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Georgia.  Docketed  and  dismissed  pursuant  to  the  sixteenth  ml*  on  motion 
of  W.  K.  Miller,  for  appellees. 


DEL  MONTE  MINING  &  MILLING  CO.  T.  LAST  CHANGE  MINING  * 
MILLING  CO.  (Circuit  Court  of  Appeals,  Eighth  Circuit)  Questions  of  law 
certified  to  the  supreme  court  of  the  United  States.    See  18  Sap.  Ot  88K. 


DEPOSIT  BANK  OP  FRANKFORT  v.  STONE  et  aL  (Clrcnlt  Court,  D. 
Kentucky.  Jane  4,  1808.)  No.  275.  Frank  Chlnn.  for  complainant  W.  S. 
Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone  and  others.  Ira  &  W.  H.  Julian, 
for  city  of  Frankfort  James  H.  Polsgrove,  for  county  of  Franklin.  Before 
HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  In  an  injunction  salt  brougbt  by  the  Deposit  Bank 
of  Frankfort  against  the  county  of  Franklin,  in  the  Pranklin  clivait  oonrt 
to  prevent  the  collection  of  any  taxes  under  the  revenue  act  of  1892  In  excess 
of  those  Imposed  by  the  Hewitt  act  (Act  Ky.  May  17,  1886),  it  waa  expressly 
adjudged  on  appeal  by  the  court  of  appeals  that  the  bank  had,  by  its  do* 
acceptance  of  the  terms  of  the  Hewitt  act,  an  Irrevocable  contract  of  ex- 
emption from  taxation  In  excess  of  that  Imposed  In  the  Hewitt  act  and  that 
the  revenue  act  of  1892  violated  this  contract  In  a  similar  injimction  suit 
brought  by  the  bank  against  the  city  of  Frankfort,  a  decree  In  all  respects 
similar  was  entered  on  the  same  ground.  In  accordance  with  our  decision 
In  the  case  of  Bank  of  Kentucky  v.  Stone  (Just  decided)  88  Fed.  383,  we  must 
therefore  grant  the  motion  for  a  preliminary  injunction,  and  overrule  the 
demurrer  to  the  bllL 


THE  FAVORITE.  (Circuit  (3ourt  of  Appeals,  Sixth  Circuit  May  12, 
1898.)  No.  ST6.  In  Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Ohio.  Orestes  C.  Finney,  for  plaintiff  in  error.  (3onIder 
&  Holding,  on  brief  for  defendants  In  error.  Dismissed  for  want  ot  Jurisdic- 
tion. 
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FLINT  V.  CHRISTAIiL.  (Circuit  Court  of  Appeals,  Second  Circuit.)  Ques- 
tions of  law  certified  to  the  supreme  court  of  the  United  States.  See  18  Sup. 
Ct  831. 


FARMERS'  BANK  OP  KENTUCKY  v.  STONE  et  al.  (Circuit  Court.  D. 
Kentucky.  June  4,  1898.)  John  W.  Rodman  and  W.  S.  Pryor,  for  com- 
plainant W.  S.  Taylor,  for  Samuel  H.  Stone,  etc.  Ira  &  W.  H.  Julian,  for 
dty  of  Frankfort.  James  H.  Polsgrove,  for  county  of  Franklin.  James  F. 
Clay,  for  Henderson  county.  Before  HARLAN,  Circuit  JusUce,  and  TAFT 
and  LUBTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  This  case  Is  controlled  by  the  points  already  decided. 
The  Farmers'  Bank,  in  prior  adjudications  with  the  county  of  Franklin, 
the  city  of  Frankfort,  and  the  city  of  Henderson,  was  conclusively  adjudged 
to  have  an  irrevocable  contract  under  the  Hewitt  act,  exempting  it  from 
any  taxation  in  excess  of  that  provided  therein.  There  was  no  such  ad- 
judication, however,  between  the  Farmers'  Bank  and  either  Scott  county  or 
Henderson  county.  It  therefore  follows  from  what  has  already  been  de- 
cided that  as  to  Scott  county  and  Henderson  county  the  demurrers  to  the  bill 
should  be  sustained,  and  the  bill  must  be  dismissed,  while  as  to  the  other 
defendants  the  demurrers  will  be  orermled,  and  the  mottons  for  a  pre- 
liminary injunction  granted. 


FOLSOM  ▼.  UNITED  STATES.  (Circuit  Court  of  Appeals,  DIghtb  Circuit. 
May  4,  1896.)  No.  579.  In  Error  to  the  Supreme  Court  of  the  Territory  of 
New  Mexico.     Dismissed  for  want  of  Jurisdiction. 


FRANTZ  V.  WEIGAND.  (Circuit  Court  of  Appeals,  Fifth  Circuit.  May 
17,  1897.)  No.  575.  In  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana.  W.  O.  Hart,  for  plaintiff  in  error.  Frank 
McGloln,  for  defendant  in  error.     Dismissed  pursuant  to  the  twentieth  rule. 


•  GLYNN  et  al.  v.  KEYSER  et  al.  KEYSER  et  al.  v.  GLYNN  et  al.  (Cir- 
cuit Court  of  Appeals,  Fifth  Circuit.  May  24,  1898.)  No.  652.  Appeal  and 
Cross  Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida.  J.  P.  Kirlln  and  John  Eagan,  for  Dashper  E.  Glynn 
&  Son.  John  0.  Avery,  for  W.  S.  Keyser  &  Co.  Before  PARDEE  and  MC- 
CORMICK, Circuit  Judges,  and  PARLANGE,  District  Judge. 

PER  CURIAM.  The  questions  raised  In  this  case  are  identical  with  those 
In  Wood  v.  Keyser,  87  Fed.  1(X)7,  and  Steamship  Co.  v.  Keyser  (Just  decided) 
87  Fed.  l(XXi,  and  for  the  same  reasons  the  Judgment  of  the  district  court  Is 
affirmed. 


HOWISON  T.  ALABAMA  CJO^L  &  IRON  CO.  (Clrenit  Oonrt  of  Appeals. 
Fifth  Circuit  December  21,  1896.)  No.  541.  In  Error  to  the  Clrcalt  Court 
of  the  United  States  for  the  Northern  District  of  Alabama.  Alexander  T. 
London,  for  plalntlfF  in  error.  John  B.  Knox  and  S.  J.  Bowie,  for  defendant 
la  error.    Dismissed  pursuant  to  the  twentieth  rule. 


Digitized  by 


Google 


988  88  FEDBRAL  REPORTER. 

INTERSTATE  SAV.,  LOAN  &  TRUST  CO.  v.  SHAW  et  al.  (Circuit  Court 
of  Appeals,  Sixth  Circuit  May  12,  1898.)  No.  579.  In  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kentucky.  Michael  G. 
Heintz,  for  plaintiff  in  error.  B.  0.  Pyle,  for  defendants  In  error.  No  opinion. 
Affirmed. 


JOHNSON  V.  CITIZENS'  ST.  B.  CO.  OF  INDIANAPOLIS,  IND.  (Oteenlt 
Court  of  Appeals,  Sixth  Circuit.  May  10,  1808.)  No.  5C8.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  Division  of  the  Northern 
District  of  Ohio.  W.  B.  Sanders,  for  plaintiff  in  error.  W.  H.  H.  MiUer, 
for  defendant  in  error.    No  opinion.   Affirmed. 


LOUISVILLE  BANKING  CO.  ▼.  CITY  OF  LOUISVILLB.  (Circuit  Court, 
D.  Kentucky.  June  4,  1898.)  No.  6,562.  Helm  &,  Bruce,  for  complainant. 
Henry  L;  Stone,  for  city  of  Louisville.  Before  HABLAN,  Circalt  Justice, 
and  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  This  case  presents  the  same  questions  as  are  pre- 
sented In  the  case  of  Louisville  Banking  0>.  y.  Stone,  Infra,  already  dis- 
posed of,  but  involves  the  taxes  for  1893  and  1894.  The  taxes  for  1895, 
189C,  1897,  and  1898  vrere  involved  in  the  prior  case.  The  order  will  be  that 
the  preliminary  injunction  prayed  for  shall  issue,  and  that  the  demurrers  to 
the  bills  be  overruled. 


LOUISVILLB  BANKING  (X).  v.  STONE  et  aL 

SAME  v.  CITY  OF  LOUISVILLB. 

(Circuit  Court,  D.  Kentucky.    June  4,  189S.) 

Nos.  6,661  and  6,562. 
Res  Judicata. 

Helm  &  Bruce,  for  complainant. 

W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone,  etc.,  board  of  raluatlon  and 
assessment  of  the  state  of  Kentucky. 
Henry  L.  Stone,  for  city  of  Louisville. 

Before  HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Circalt  Judges. 

TAFT,  Circuit  Judge.  These  cases  present  substantially  the  same  aues- 
tlpns  as  those  already  passed  upon  In  the  case  of  Bank  of  Kentucky  y.  Same 
Defendants,  88  Fed.  383.  The  complaliiant  company  was  a  corporation  or- 
ganized after  the  act  of  1856,  but  before  the  Hewitt  act  It  duly  accepted 
the  provisions  of  the  Hewitt  act  After  the  passage  of  the  revenue  act  of 
November,  1892,  and  the  adoption  of  the  ordinance  by  the  city  of  Louisville 
imposing  a  license  upon  the  gross  receipts  of  banks  doing  business  within 
Its  limits,  a  warrant  was  sued  out  by  the  city  of  Louisville,  in  its  police  court, 
against  the  Louisville  Banking  Company,  for  a  failure  to  pay  the  license. 
This  bank  filed  a  petition  for  a  writ  of  prohibition  in  the  circuit  court  of 
Jefferson  county  against  R.  H.  Thompson,  the  police  Judge,  averring  that 
the  ordinance  of  the  city  of  Louisville  was  void,  as  impairing  an  obligation 
of  the  complainant's  contract  with  the  state  under  the  Hewitt  act,  and  that 
any  authority  given  to  the  city  of  Louisville  to  pass  snch  ordinance  by  the 
revenue  act  of  November,  1892,  was  likewise  void,  as  impairing  the  obliga- 
tion of  the  contract  The  petition  prayed  that  the  police  Judge  might  be 
prohibited  from  taking  Jurisdiction  of  the  proceeding  against  complainant 
for  a  violation  of  the  ordinance.    Issue  was  Joined  on  this  petition  by  th« 
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defendant,  the  jndge  of  the  police  coart  of  thi  city  of  Loolsvllleb  Tbe  city 
of  Loulavllle,  though  not  a  party  in  name,  was  In  reality  the  party  defendant, 
and  appeared  by  counsel.  Indeed,  the  proceedings  were  taken  for  tbe  pur- 
pose of  testing  the  validity  of  the  Ucense  ordinance  by  agreement  between 
the  city  attorney  and  the  complainant  bank.  The  Jefterson  circuit  court 
found  the  Issues  In  favor  of  tbe  defendant,  and  entered  a  decree  dismissing 
the  petition.  .  Thereupon  tbe  complainant  banking  company  Caused  an  ap- 
peal to,  be  taken  in  its  name  from  the  Judgment  of  the  Jefferson  circuit 
court  to  the  court  of  appeals,  and  to  that  appeal  it  made  tbe  city  of  Louis- 
ville and  R.  H.  Thompson,  the  police  Judge,  parties.  In  tbe  court  of  ap- 
peals the  cause  was  argued  by  tbe  counsel  for  tbe  city  of  LonlSTllIe.  The 
court  of  appeals  reversed  tbe  Judgment  of  tbe  Jefferson  county  circuit  court 
(31  8.  W.  1013),  and  in  its  opinion  held  that  tbe  ordinance  of  the  city  of  Lonis- 
vlUe  was  void,  for  tbe  reason  that  tbe  LouisTlUe  Banking  Company  bad  an 
Irrevocable  contract  with  the  commonwealth  upon  Its  due  acceptance  of  the 
terms  of  tbe  Hewitt  act,  limiting  tbe  amount  of  taxes  to  which  It  was  aub- 
Ject  to  those  imposed  by  that  act  during  its  corporate  existence.  For  tbe 
reasons  already  stated  in  the  case  of  Bank  of  Kentucky  v.  Same  Defendants, 
we  think  it  conclusively  established,  as  between  tbe  parties,  by  a  former  ad- 
judication, that  the  complainant  had  an  irrevocable  contract,  under  tbe  Hew- 
itt act,  with  tbe  commonwealth  of  Kentucky,  by  which  no  greater  taxes  than 
tberein  provided  could  be  Imposed  upon  it  by  the  commonwealth,  or  under 
its  authority.  For  tbe  reasons  stated  In  tbe  same  opinion,  we  think  tbe 
complainant  entitled  to  equitable  relief  to  prevent  a  violation  of  that  contract 
by  tbe  taxes  assessed  nnder  tbe  revenue  act  of  1892.  An  order  for  a  pre- 
liminary injunction  therefore  must  Issue  in  these  cases,  and  tbe  demurrers  to 
the  bills  must  be  overruled. 


LOUISVILLB  CITY  NAT.  BANK  T.  STONE  et  al.  SAME  T.  CITT  OF 
LOUISVILLE.  (Olrcbit  Court,  D.  Kentucky.  June  4,  189a)  Nos.  6,568  and 
6,566.  Helm  ft  Bruce,  for  complainant  W.  8.  Taylor,  Atty.  Gen.,  for  Sam- 
uel H.  Stone  and  others.  Henry  L.  Stone,  for  city  of  Louisville.  Before 
HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  These  cases  are  controlled  by  the  case  of  Bank  of 
Commerce  v.  City  of  Louisville,  88  Fed.  398.  On  the  principle  of  privity 
and  res  Judicata  laid  down  in  that  case,  we  grant  the  motion  for  a  pre- 
liminary injunction,  and  overrule  the  demurrers  to  tbe  bllL 


LYONS  ▼.  OTEHI.  (Circuit  Court  of  Appeals,  Fifth  Circuit  May  17, 
1897.)  No.  579.  Appeal  from  tbe  District  Court  of  the  United  States  (or 
the  Eastern  District  of  Louisiana.  Dismissed,  pursuant  to  the  twenty-tbird 
rule,  for  failure  to  print  record. 


PERRIS  IRR.  DIST.  ▼.  SAVINGS  &  TRUST  CO.  OF  CLEVELAND,  OHIO, 
-et  al.  (Circuit  Court,  S.  D.  California.  June  29,  1898.)  No.  659.  Wm.  J. 
Hunsaker,  for  Savings  &  Trust  Co.  and  others.  Works  ft  Lee,  for  Perrls 
Irr.  DIst 

ROSS,  Circuit  Judge.  Tbe  cross  bill  In  this  case  is  substantially  similar  to 
that  in  tbe  case  of  Alessandro  Irr.  DIst  v.  Savings  ft  Trust  Co.  of  Cleve- 
land (Just  decided)  88  Fed.  928.  For  the  reasons  given  by  the  court  for  over- 
ruling the  demurrer  to  tbe  cross  bill  In  that  caae,  an  order  will  be  entered 
herein  overruling  tbe  demurrw,  with  leave  to  tbe  defendants  to  answer  with- 
in 20  days. 
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RIVER  MACHINE  &  BOILER  C».  ▼.  DTTFFT  et  al.  (Oircnlt  Court  ot 
Appeals,  Sixth  Circuit  May  12,  1898.)  No.  576.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Ohio.  O.  C.  Finney, 
for  plaintiff  In  error.    Dismissed  for  want  of  Jurisdiction. 


SOUTHERN  RT.  CO.  ▼.'  AVERA.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit April  22,  1897.)  No.  586.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia.  R.  T.  I>orsey  and  Sanders 
McDaniel,  for  plaintiff  in  error.    Dismissed  pursuant  to  the  twentieth  role. 


THIRD  NAT.  BANK  t.  STONE  et  al.  SAME  r.  CITT  OF  liOUISVILLE. 
(Circuit  Court  D.  Kentucky.  June  4,  1888.)  Nos.  6,573  and  6,674.  Helm  & 
Bruce,  for  complainant.  W.  S.  Taylor,  Atty.  Gen.,  for  Samuel  H.  Stone  and 
others.  Henry  L.  Stone,  for  city  of  Louisville.  Before  HARLAN,  Circuit 
Justice,  and  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  These  cases  present  the  same  question  which  aroae 
In  the  case  of  Louisville  Banking  Co.  t.  Same  Defendants  (already  decided) 
88  Fed.  988.  The  suit  against  the  city  of  Lonlavllle  relates  to  the  taxes  under 
the  revenue  act  of  1892  for  the  years  1893  and  1894,  and  the  aolt  against 
Stone  and  others  and  the  city  of  Louisville  relates  to  the  taxes  for  188S. 
1896.  1897,  and  1898.  In  the  prohibition  suit  brought  by  the  Third  National 
Bank  against  the  Judge  of  the  police  court  to  which  the  city  of  Louisville 
became  a  party  on  appeal,  It  was  held  by  the  court  of  appeals  of  EentaKky 
(31  S.  W.  1013)  that  the  Third  National  Bank,  by  Its  formal  acceptance  of 
the  provisions  of  the  Hewitt  act,  had  acquired  a  contract  right  irrevocable 
by  the  state,  exempting  It  from  all  taxes  except  those  provided  under  tbe 
Hewitt  act  and  that  the  license  tax  Imposed  by  the  city  of  Lonisville  under 
a  statute  of  the  state  was  therefore  a  violation  of  the  contract  and  void  un- 
der the  constitution  of  tbe  United  States.  The  demurrers  to  the  bills  are 
therefore  overruled,  and  the  motions  for  preliminary  Injunction  against  the 
defendants  are  granted. 


THE  THREE  FRIENDS.  (Circuit  Court  of  Appeals.  Fifth  Olrcalt  Feb- 
ruary 1,  1897.)  No.  663.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Florida,  No  opinion.  Taken  to  the  su- 
preme court  of  the  United  States  before  argument  by  writ  of  certiorart,  and 
by  that  court  reversed,  and  remanded  to  the  district  court  See  166  IT.  8.  1, 
17  Sup.  Ct  496. 


UNITED  STATES  T.  BOWERSOCK  et  aL  (Oircnlt  Court  of  AppMUim 
Eighth  Circuit.  December  11,  1893.)  No.  306.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kansaa.  Solon  O.  Thatcher,  for  de- 
fendants in  error.  Dismissed  for  failure  to  print  record,  pursuant  to  ttie 
twenty-third  rule. 


UNETRD  STATES  v.  SALAMBIER.  (Circuit  Court  of  Appeals,  Second  CKr- 
cuit)  Questions  of  law  certified  to  the  supreme  court  of  the  United  States. 
See  18  Sup.  Ct  771. 
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VOGBMANN  v.  KEYSBR  et  al.  KEYSBR  et  al.  ▼.  VOGBMANN.  (Cir- 
cuit Court  of  Appeals,  Fifth  Circuit  May  31,  1898.)  No.  666.  Ben.  C.  Tunl- 
son,  for  H.  Vogemann.  John  C.  Avery,  for  W.  S.  Keyser  &  Co.  Before 
PARDEB  and  Mccormick,  circuit  Judges,  and  PARLANOB,  District  Judge. 

PARLANGB,  District  Judge.  The  issues  in  this  case  are  the  same  as  those 
In  case  No.  655,  decided  this  day  (Schmidt  t.  Keyser,  88  Fed.  799),  and  in- 
volving the  construction  of  the.  "cesser  clause,"  Identical  In  language  with 
tbat  in  case  No.  665.    The  decree  appealed  from  is  affirmed. 


WHITMIRB  T.  HUDSON  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
May  24,  1898.)  No.  688.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Florida.  W.  A.  Blount  and  A.  C.  Blount,  for  ap- 
pellant B.  C.  Tunlson,  for  appellees.  Before  PARDBE  and  McCORMICK, 
Circuit  Judges,  and  PARLANGB,  District  Judge. 

PER  CURIAM.   This  Is  a  libel  in  personam  to  recover  salvage  tor  services 

In  saving  550  sticks  of  timber  adrift  on  the  tide  waters  of  Escambia  Bay. 

•  The  case  is  In  all  respects  like  tbat  of  Wtaltmire  v.  Cobb  (Just  decided)  88 

Fed.  91,  and  for  the  same  reasons  the  decree  of  the  district  court  Is  affirmed. 

BxD  or  Casks  nt  Vox.  88. 


Digitized  by 


Google 


Digitized  BydOOglC 


Digitized  by 


Google 


Digitized  by 


Google 


